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ANNOTATED 


NEW  SERIES. 


WEST  VIRGINIA   SUPREME   COURT 
OF  APPEALS. 

GEORGE  L.  McKAIN 

V. 

£.  M.  MULLEN,  Impleaded,  etc.,  Appt. 
(65  W.  Va.  558,  64  S.  E.  829.) 

Appeal  —  right  —  waiver. 

1.  A  party  who  accepts  the  benefit  of  a 
d«»ree  waives  his  right  to  appeal  from  that 
dpcree,  unless  he  is  so  absolutely  entitled  to 
the  benefit  received  that  a  refusal  will  not 
affect  his  right  to  it. 

Same  —  aocepUince  of  benefit -— effect. 

2.  One  cannot  avail  himself  of  that  part 
of  a  decree  which  is  favorable  to  him,  ac- 

Headnotes  by  Robinson,  J. 


cept  its  benefit,  and  then  prosecute  an  ap- 
peal to  reverse  such  portion  of  the  same  de- 
cree as  militates  against  him,  when  the  ac- 
ceptance of  the  benefit  from  the  one  part 
is  totally  inconsistent  with  the  appeal  from 
the  other. 

Same  —  facts  —  application. 

3.  The  defendant  in  a  suit  by  which  hit 
tax  deed  is  set  aside  cannot  unreservedly 
accept  the  taxes,  interest,  and  charges 
tendered  by  the  bill,  and  ordered  by  the  de- 
cree to  be  paid  him,  and  then  appeal  from 
the  decree.  His  acceptance  is  a  positively 
implied  waiver  of  his  right  to  appeal.  Nor 
will  an  offer  to  return  the  money,  made 
long  after  its  acceptance,  avail  to  prevent 
dismissal  of  an  appeal  in  such  case. 

(April  27,  1909.) 


Sote.  — •  Right  to  accept  favorable  part 
of  a  decree,  judgment ,  or  order,  and 
appeal  from  the  rest  of  it, 

I.  Scope  of  note,  2. 
n.  The  general  rule. 

a.  The  rule  enunciated,  2. 

b.  The   rule   embodied   in   statutes. 

1.  The  Indiana  statute,  4. 

2.  The  Louisiana  statute,  7. 
ni.  The  reason  of  the  rule,  8. 

IV.  The  rule  applied. 

a.  In  litigations  relating  to  land. 

1.  Title,  9. 

2.  Ejectment,  9. 
.3.  Partition,  10. 

4.  Specific  performance,  11. 

5.  Reformation    of    deeds    into 

mortgages,  11. 

6.  Mortgages,   12. 

7.  Mechanics*  liens,  13. 

b.  To  decrees  of  distribution. 

1.  Estates  of  decedents,  13. 

2.  Estates  of  debtors,  14. 

c  In  actions  to  recover  possession  of 
personal   property,  14. 

d.  In  divorce  suits,  15. 

e.  To  recoveries  of  money. 

1.  Collections. 

(a)  In  general,  15. 

(b)  In  Alabama,  17. 
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IV.  e — continued. 

2.  Withdrawing  funds  in  court, 

18. 

3.  Accepting     voluntary     pay- 

ments. 

(a)  Unconditionally,  19. 

(b)  With  reservations,  21. 

4.  Accepting   damages    in    con- 

demnation proceedings,  21. 

5.  Payment  by  defeated  party. 

(a)  In  general,  22. 

(b)  In   condemnation  pro- 
ceedings, 23. 

f.  To  interlocutory  orders. 

1.  In   general,  24. 

2.  Allowing      amendments      to 

pleadings,  25. 

3.  Relating  to  provisional  reme- 

dies, 26. 

4.  Opening  defaults,  26. 

5.  Granting  new  trials,  27. 
V.  Acquiescence  in  the  adjudication. 

a.  Unconstrained,  27. 

b.  In  order  to  preserve  rights,  28. 
VI.  Effect  of  tendering  restitution,  29. 

VII.  The  exceptions  to  the  rule. 

a.  Judgments  and  decrees  composed 

of  separable  parts,  29. 
1}.  When  appellant's  right  to  what 

he    has    received    is    absolute, 

30. 
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APPEAL  by  defendaot  from  a  decree  of 
the  Circuit  Court  for  Wood  County  In 
complainant's  favor  in  a  suit  to  set  aside  a 
certain  tax  deed  for  alleged  irregularity. 
Appeal  dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  P.  Moats  and  George  W. 
Johnson  for  appellant. 

Mr.  F.  H.  McGregor,  for  appellee: 

Voluntary  acceptance  by  the  appellant  of 
the  fruits  and  benefits  of  the  decree  consti- 
tutes a  waiver  of  the  right  to  appeal. 

2  Cyc.  Law  &  Proc.  pp.  651,  652,  656; 
Webster-Glover  Lumber  &  Mfg.  Co.  v.  St. 
Croix  County,  71  Wis.  317,  36  N.  W.  864; 
Brown  v.  Vancleave,  86  Ky.  381,  6  S.  W. 
25;  2  Enc.  PI.  &  Pr.  p.  174;  Jackson  v. 
Brocton,  182  Mass.  26,   94  Am.   St.   Rep. 


635,  64  N.  E.  418;  Sclmiidt  v.  Oregon  Gold 
Min.  Co.  28  Or.  9,  52  Am.  St.  Rep.  759,  40 
Pac.  406,  1014;  Re  Baby,  87  Cal.  200,  22 
Am.  St.  Rep.  239,  25  Pae.  405;  Watkins  v. 
Martin,  24  Ark.  14,  81  Am.  Dec.  59;  Trapp 
V.  Oflf,  194  111.  287,  62  N.  E.  615;  Bolen  v. 
Cumby,  63  Ark.  514,  14  S.  W.  926;  Morgan 
V.  Ladd,  7  III.  414;  Re  Sachleben,  106  Mo. 
App.  307,  80  S.  W.  737;  Chase  v.  Driver, 
34  C.  C.  A.  668,  02  Fed.  780;  Albright  v. 
Oyster,  9  C.  C.  A.  173,  19  U.  S.  App.  651, 
60  Fed.  644;  Waddingham  v.  Waddingham, 
27  Mo.  App.  597;  29  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  1103;  Kable  v.  Mitchell,  9  W.  Va. 
492;  Ferguson  v.  Millender,  32  W.  Va.  30, 
9  S.  E.  38;  Bennett  v.  Van  Syckel,  18  N. 
Y.  481 ;  Murphy  v.  Spaulding,  46  N.  Y.  566. 
The  right  to  appeal  cannot  be  restored 


VIII.  Distinction  between  judgments  at  law 
and  decrees  in  equity,  36. 
IX.  When  the  benefits  are  refused,  37. 
X.  Conclusion,  37. 

/.  Scope  of  note. 

There  have  been  included  in  this  note  all 
discovered  cases  wherein  a  partly  success- 
ful litigant  has  essayed  to  review  a  decree, 
judgment,  or  order,  upon  appeal  or  by  writ 
of  error,  after  accepting  its  favorable  part 
or  parts,  in  order  to  escape  its  burdens  or 
enhance  its  benefits  to  himself.  Cases  in 
which  the  contention  was  that  the  right  to 
prosecute  an  appeal  or  writ  of  error  had 
been  lost  by  the  compromise  or  settlement  of 
the  decree  or  judgment  are  esteemed  to  lie 
beyond  the  scope  of  the  note. 

//.  Tlie  general  rule. 

a.  The  rule  enunciated. 

A  party  to  an  action  may,  by  his  acts  sub- 
sequent to  a  judgment  or  order  against  him, 
waive  his  right  to  have  such  judgment  or 
decree  reviewed  by  the  appellate  court.  El- 
wert  V.  Marley,  53  Or.  591,  133  Am.  St.  Rep. 
850,  99  Pac.  887,  101  Pac.  671. 

One  who  avails  himself  of  the  benefits  of 
a  decree  or  judgment  must  bear  its  burdens. 
Garner  v.  Garner,  38  Ind.  139. 

A  litigant  who  is  dissatisfied  with  a  decree 
partly  in  his  favor  must  abstain  from  doing 
any  act  which  may  change  the  situation  or 
impair  the  right  of  his  adversaries  in  the 
event  of  a  reversal,  if  he  desires  to  review  it 
upon  appeal  or  writ  of  error.  Thomas  v. 
Ne^s,  7  111.  700;  Cornell  v.  Donovan,  14 
Daly,  292,  12  N.  Y.  S.  R.  117. 

It  is  the  general  rule  that  a  litigant  who 
has  voluntarily,  and  with  knowledge  of  all 
the  material  facts,  accepted  the  benefits  of 
an  order,  decree,  or  judgment  of  a  court, 
cannot  afterwards  take  or  prosecute  an 
appeal  or  writ  of  error  to  reverse  it.  He 
will  not  be  heard  to  say  that  it  was  er- 
roneous. His  conduct  amounts  %o  a  re- 
lease of  errors.  His  acceptance  of  benefits 
is  a  waiver  of  all  errors,  and  estops  him  to 
question  the  correctness  and  justice  of  the 
29  L.R.A(N.S.) 


order,  decree,  or  judgment  which  has  given 
him  such  benefits.  Stanley  v.  Deihough, 
50  Ark.  201,  6  S.  W.  896;  Bolen  v.  Cunibv, 
53  Ark.  614,  14  S.  W.  926;  San  Bernardino 
County  V.  Riverside  County,  135  Cal.  618, 
67  Pac.  1047;  Turner  v.  Markham,  152  Cal. 
246,  92  Pac.  485;  Morgan  v.  Ladd,  7  III. 
414;  Thomas  v.  Negus,  7  111.  700;  Holt  v. 
Rees,  46  111.  181;  Corwin  v.  Shoup,  76  111. 
246;  Moore  v.  Williams,  132  111.  591,  24 
N.  E.  617;  Trapp  v.  Off,  194  111.  287,  62 
N.  E.  615;  Schaeffer  v.  Ardery,  238  111.  557, 
87  N.  E.  343 ;  Sterne  v.  Vert,  108  Ind.  232, 

9  N.  E.  127;  Newman  v.  Kiser,  128  Ind.  258, 
26  N.  E.  1006;  Sonntag  v.  Klee,  148  Ind. 
536,  47  N.  E.  962;  Williams  v.  Richards, 
152  Ind.  528,  63  N.  E.  765;  Raborn  v. 
Woods,  33  Ind.  App.  171,  70  N.  E.  399; 
Mississippi  &  M.  R.  Co.  v.  Byincrton,  14 
Iowa,  672;  Independent  Dist.  v.  D^^laware, 
44  Iowa,  201;  Buena  Vista  County  v.  Iowa 
Falls  &  S.  C.  R.  Co.  55  Iowa,  LIT,  7  N.  W. 
474;  Root  v.  Heil,  78  Iowa,  430,  43  X.  W. 
278;  Weaver  v.  Stacy,  93  Iowa,  GS3,  G2  N. 
W.  22;  Ballinger  v.  Connecticut  Mut,  L.  Ins. 
Co.  118  Iowa,  23,  91  N.  W.  707;  Babbitt*  v. 
Corby,  13  Kan.  612;  Guaranty  Sav.  Bank 
V.  Butler,  56  Kan.  267,  43  Pac.'229;  Prairie 
Lumber  Co.  v.  Korsmeyer  (Kan.)  43  Pac. 
773;  Merchants'  Nat.  Bank  v.  Quinton,  9 
Kan.  App.  882,  67  Pac.  261 ;  Stem  v.  Craig 
Bros.  59  Kan.  771,  51  Pac.  782;  Missouri 
P.  R.  Co.  V.  Gruendelj  3  Kan.  App.  63,  44 
Pac.  439;  Fenlon  v.  Goodwin,  35  Kan.  125, 

10  Pac.  653 ;  Cronkhite  v.  Evans-Snider-Buel 
Co.  6  Kan.  App.  173,  61  Pac.  295;  Haggin 
V.  Montague,  125  Ky.  507,  301  S.  W.  893; 
Lanoue  v.  Bessy,  5  La.  Ann.  233;  Fluhart  v. 
Golding,  7  La.  Ann.  233;  Sims  v.  Lawes,  22 
La.  Ann.  105;  Roman  Catholic  Church  v. 
Perche,  40  La.  Ann.  201,  3  So.  642;  Stew- 
art V.  McCaddin,  107  Md.  314,  68  Atl.  571; 
Adams  v.  Carter,  92  Miss.  579,  47  So.  409, 
16  A.  &  E.  Ann.  Cas.  76:  RoBards  v.  Lamb, 
76  Mo.  192;  Wolfort  v.  Reilly,  133  Mo.  403, 
34  S.  W.  847 ;  Houck  v.  Swartz,  26  Mo.  App. 
17;  Waddingham  v.  Waddingham,  27  Mo. 
App.  596 ;  Rosenberger  v.  Jones,  48  Mo.  App. 
606;  Re  Sachleben,  106  Mo.  App.  307,  80  S. 
W.  737;  Be  Black,  32  Mont.  51,  79  Pac.  5r>4; 
Parr  v.  Webb,  40  Mont  346,  106  Pac.  353; 
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br  tendering  back  the  money  r^eived  from 
plaintiff. 

Portland  Const r.  Co.  v.  O'Neil,  24  Or.  54, 
32  Pac.  764 ;  Paine  v.  Woolley,  80  Ky.  681 ; 
Morgan  y.  Ladd,  supra;  Dunham  r.  Ran- 
dall &  C.  Co.  11  Tex.  Civ.  App.  26rf.  32  S. 
W.  720;  Bigelow,  Estoppel,  5C2,  673,  717; 
Pensieck  ▼.  Cook,  110  Mo.  173,  bS  Am.  St. 
Rep.  422,  19  S.  W.  642;  Hodges  v.  Winston, 
95  Ala.  514,  36  Am.  St.  Rep.  241,  11  So. 
200;  Tatum  v.  Ballard,  94  Va.  374,  26  S. 
E.  871;  Taylor  v.  Crook,  136  Ala.  354,  96 
Am.  St.  Rep.  26,  34  So.  905;  Croom  v. 
Sugg,  110  N.  C.  259,  14  S.  E.  748;  Chesa- 
peake &  O.  R.  Co.  V.  Rison,  99  Va.  18,  37 
S.  E.  320;  Weston  v.  Ralston,  48  W.  Va. 
186,  36  S.  £.  446;  LeComte  v.  Freshwater, 
56  W.  Va.  341,  49  S.  E.  238. 


The  action  of  the  purchaser  at  a  tax  sale 
after  he  has  procured  his  deed,  in  volun- 
tarily accepting  money  tendered  as  and  for 
a  redempticn  of  the  property,  amounts  in 
law  to  a  redemption,  and  estops  him  from 
further  claiming  under  his  cax  purcliase  and 
deed. 

27  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  855; 
2  Cooley,  Taxn.  3d  od.  1050;  2  Blackwell, 
Tax  Titles,  §§  715,  716;  Jackson  v.  Neal, 
136  Ind.*  173,  35  N.  E.  1021;  Steiner  v. 
Coxe,  4  Pa.  20;  Coxe  v.  Wolcott,  27  Pa. 
154;  Thweatt  v.  Black,  30  Ark.  732. 

Robinson,  J.,  delivered  the  opinion  of 
the  court: 

Mullen  purchased  real  estate  at  a  tax 
sale.    The  sale  was  made  for  a  delinquency 


Harte  v.  Castetter,  38  Neb.  571,  67  N.  W. 
3S1;  Carll  V.  Oakley,  97  N.  Y.  633;  Alex- 
ander V.  Alexander,  104  N.  Y.  643,  10  N.  K 
37;  Strong  v.  Jones,  25  Hun,  319;  Canary 
V.  Knowles,  41  Hun,  542;  Wood  v.  Richard- 
»in,  91  Hun,  332,  36  N.  Y.  Supp.  1001 ;  Rad- 
way  v.  Graham,  4  Abb.  Pr.  468;  Kelly  v. 
Bloom,  17  Abb.  Pr.  229;  Harris  v.  Taylor, 
20  X.  Y.  Week.  Dig.  379;  Re  Raber,  4  N.  Y. 
S.  R.  845;  Sperry  v.  Hellman,  36  N.  Y.  S.  R. 
52,  13  N.  Y.  Supp.  271;  Williams  v.  Wil- 
liams, 6  N.  D.  269,  69  N.  W.  47 ;  Tabler  v. 
Wiseman,  2  Ohio  St.  207 ;  Moore  v.  Floyd,  4 
Or.  260 ;  Bush  v.  Mitchell,  28  Or.  92,  41  Pac. 
l'>o;  Roots  V.  Boring  Junction  Lumber  Co. 
50  Or.  298,  92  Pac.  811,  94  Pac.  182;  Elwert 
V.  Marley,  53  Or.  591,  133  Am.  St.  Rep.  850, 
09  Pac.  887,  101  Pac.  671;  Laughlin  v. 
Peebles,  1  Penr.  k  W.  114;  Lyons  v.  Bain, 
1  Wash.  Terr.  482;  Webster-Glover  Lumber 
k  Mfg.  Co.  V.  St.  Croix  County,  71  Wis. 
317,  36  N.  W.  864;  McKinnon  v.  Wolf  en- 
den,  78  Wis.  237,  47  N.  W.  436;  Chase  v. 
Driver,  34  C.  C.  A.  668,  92  Fed.  780;  Hill  v. 
Phelps,   41    C.    C.    A.    569,    101    Fed.    650. 

There  is  no  doubt,  said  the  court  in  Wal- 
nut Irrig.  Dist.  v.  Burke  (Cal.)  110  Pac. 
517,  that  the  general  rule  is  that,  if  a  party 
to  a  judgment  accepts  payment  or  satisfac- 
tion of  a  part  thereof  which  is  favorable 
to  him,  and  that  part  is  of  such  a  character 
that  the  part  adverse  to  him  cannot  be  re< 
versed  without  affecting  the  part  which  is 
in  his  favor,  and  requiring  the  reversal  of 
that  part  also,  he  is  estopped  from  prosecut- 
ing an  appeal  from  those  parts  which  are 
against  him. 

It  is  a  rule  often  announced.  King  v. 
Campbell,  107  Mo.  App.  496,  81  S.  W.  635. 

It  is  a  settled  rule  of  practice,  according 
to  the  court  in  Grunberg  v.  Blumenlahl,  66 
How.  Pr.  62. 

It  is  unquestionably  the  general  rule,  said 
the  court  in  Re  Water  Comra.  36  Hun,  534. 

The  rule  is  well  settled,  said  the  court  in 
Tyler  v.  Shea,  4  N.  D.  377,  60  Am.  St.  Rep. 
660,  61  N.  W.  468. 

It  is  a  correct  rule  of  law,  and  well  settled 
by  the  authorities.  Mississippi  &  M.  R.  Co. 
29  L.R.A.(N.S.) 


V.  Byington,  14  Iowa,  572;  Baltimore,  O.  k 
C.  R.  Co.  V.  Johnson,  84  Ind.  420. 

It  is  a  rule  well  established,  and  upon  the 
wisest  and  soundest  principles  of  justice, 
said  the  court  in  Glackin  v.  Zeller,  52  Barb. 
147. 

The  rule  is  well  established  in  this  juris- 
diction, said  the  court  in  McKee  v.  Goodrich, 
84  Neb.  479,  121  N.  W.  577. 

Whatever  may  be  the  law  elsewhere,  it 
seems  to  be  well  settled  in  this  state,  said 
the  court  in  Merchants'  Nat.  Bank  v.  Quin- 
ton,  9  Kan.  App.  882,  57  Pac.  261. 

The  rule  is  well  settled  in  this  state,  and 
elsewhere,  said  the  court  in  Merriam  v.  Vic- 
tory Min.  Co.  37  Or.  321,  56  Pac.  75,  58  Pac. 
37,  60  Pac.  997. 

No  rule  is  better  settled,  declared  the 
court  in  Albright  v.  Oyster,  9  C.  C.  A.  173, 
19  U.  S.  App.  651,  60  Fed.  644. 

It  is  an  established  principle  of  law.  Mc- 
Grew  V.  Grayston,  144  Ind.  165,  41  N.  E. 
1027. 

The  principle  is  well  settled.  Storke  v. 
Storke,  132  Cal.  349,  64  Pac.  578. 

It  is  the  settled  doctrine  of  this  court, 
said  Walker,  Ch.  J.,  in  delivering  the  opin- 
ion, of  the  court  in  Ruckman  v.  Alwood,  44 
III.  183. 

And  the  passage  of  the  opinion  containing 
such  statement  was  quoted  with  approval  in 
Trapp  V.  Off,  194  111.  287,  '62  N.  E.  615. 

"The  doctrine  has  been  frequently  decided 
by  the  courts."  Shreck  v.  Gilbert,  62  Neb. 
813,  73  N.  W.  276. 

The  doctrine  has  been  asserted  too  fre- 
quently by  the  courts  generally,  according 
to  the  court  in  Harte  v.  Castetter,  38  Neb. 
571,-  67  N.  W.  381,  to  be  longer  questioned. 

The  cases  seem  uniformly  so  to  hold,  said 
the  court  in  Taussig  v.  Hart,  1  Jones  k  S. 
157. 

It  has  been  so  often  decided  by  the  su- 
preme court  and  by  this  court,  declared  the 
court  in  Cronkhite  v.  Evans-Snider-Buel  Co. 
6  Kan.  App.  173,  51  Pac.  295,  that  it  can  be 
assumed  as  the  settled  law  on  that  question. 

It  seemed  to  the  court,  in  Bechtel  v. 
Evans,  10  Idaho,  147,  77  Pac.  212,  that,  as  a 
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upon  an  assessment,  in  the  name  of  the  Lit- 
tle Kanawha  Lumber  Company,  of  a  lot  on 
Depot  street,  in  the  city  of  Parkersburg. 
The  lot  was  not  redeemed  from  this  sale. 
After  the  expiration  of  the  statutory  period 
for  redemption,  Mullen  received  a  deed  for 
the  lot  from  the  county  clerk.  McKain,  who 
had  purchased,  through  McGraw,  the  title 
of  the  Little  Kanawha  Lumber  Company  to 
the  lot  in  question,  sought  by  suit  in  chan- 
cery to  set  aside  Mullen's  tax  deed  for  ir- 
regularities alleged.  He  had  tendered  to 
Mullen  a  proper  amount  for  redemption  be- 
fore the  institution  of  his  suit.  The  tender 
was  refused.  In  his  bill  he  kept  this  ten- 
der good,  brought  the  money  into  court,  and 
it  was  deposited  with  the  clerk.  This  suit 
resulted  in  a  decree  annulling  the  tax  deed. 


and  directing  the  clerk  to  pay  Mullen  tli 
amount  necessary  to  reimburse  him  in  tli 
premises.  Mullen  accepted  that  amotin 
pursuant  to  the  terms  of  the  decree.  •  H 
receipted  to  the  clerk  therefor.  More  tlni 
one  year  afterwards  he  applied  for  an  a; 
peal  from  the  decree.  The  appeal  was  a 
lowed  him.  The  appellee,  McKain,  move- 
to  dismiss  the  appeal  upon  the  ground  tlia 
by  the  acceptance  of  the  taxes,  interest,  ai. 
charges,  pursuant  to  the  terms  of  the  ilt 
cree,  Mullen  acquiesced  in  the  decree  sot  tin 
aside  bis  tax  deed,  recognized  the  vnlidit 
of  tlirt  decree,  and  thereby  waived  his  riL^i 
to  appeal  from  it.  After  this  motion  \>a 
made,  Mullen  sought  to  return  the  nioiit 
to  the  clerk  from  whom  he  had  accept*- 
it.     The  clerk  would  not  take  it  back.    11 


general  proposition  of  law,  a  successful  par- 
ty should  not  be  allowed  to  gather  in  and 
enjoy  the  fruits  of  his  judgment,  and  there- 
after prosecute  an  appeal  and  complain  of 
error  committed  against  him. 

It  would  be  manifestly  unjust  to  permit 
a  party  who  has  accepted  the  fruits  of  a  de- 
cree, by  taking  all  the  money  the  decree 
gives  him,  to  prosecute  an  appeal.  Ilarte  v. 
Castetter,  38  Keb.  671,  67  N.  W.  381. 

A  court  cannot  tolerate  the  pretensions 
of  a  litigant  to  reap  the  benents  of  a  judg- 
ment in  its  favorable  features,  and  to  ask 
in  the  same  breath  the  reversal  of  such  judg- 
ment in  other  respects  in  vrhich  it  is  un- 
favorable to  him.  Stimson  v.  O'Neal,  32  La. 
Ann.  947. 

The  rule  which  forbids  a  person  who  takes 
the  benefit  of  a  decree  or  judgment  from 
questioning  the  rest  of  it  rests  upon  the 
principle  of  estoppel.  Garner  v.  Garner,  38 
Ind.  139. 

In  Holt  V.  Rees,  46  111.  181,  the  appellant 
questioned  the  binding  authority  of  the  de- 
cisions in  Thomas  v.  Negus,  7  111.  700,  and 
Morgan  v.  Ladd,  7  111.  415,  because  they 
were  made  by  a  divided  court,  but  the  court 
answered:  *'We  fully  concur  in  the  opinion 
of  the  majority." 

&•  The  rule  embodied  in  atatutea, 

1.  The  Indiana  statute. 

The  general  rule,  which  forbids  one  who 
accepts  a  benefit  under  a  judicial  decree  to 
appeal  from  it,  has,  in  the  state  of  Indiana, 
been  embodied  in  a  statute  providing  that 
the  party  obtaining  a  judgment  shall-  not 
take  an  appeal  after  receiving  any  money 
paid  or  collected  thereon  (2  Rev.  Stat.  187(3, 
p.  238,  §  650;  Rev.  Stat.  1882,  §  632;  and 
Rev.  Stat.  1894,  §  644).  Sonntag  v.  Klee, 
148  Ind.  636,  47  N.  E.  962. 

Under  this  statute  even  a  defeated  party 
loses  his  right  to  appeal  by  paying  tlie  judg- 
ment against  him.  Patterson  v.  Rowlev,  05 
Ind.  108;  Clark  v.  Wright,  67  Ind.  224; 
State  ex  rcl.  Carson  v.  Hebel,  70  Ind.  314. 

It  is  settled,  according  to  the  court  in 
Princeton  Coal  &  Min.  Co.  v.  Gilmore,  170 
29  L.R.A.(N.S.) 


Ind.  366,  83  N.  E.  600,  that  when  it  i 
shown  that  a  litigation  or  controversy  li; 
been  ended  or  settled,  or  in  some  manner  di 
posed  of  so  far  as  the  parties  are  concernc* 
or  has  ceased  to  be  between  parties  haviri 
adverse  interests,  an  appeal  will  be  di 
missed  as  presenting  only  a  moot  qiK  ;<ti»': 

The  court,  in  Clark  v.  Wright,  (57  Int 
224,  after  quoting  the  statute,  said,  i 
answer  to  the  objection  that  the  statui 
did  not  apply  to  an  appeal  taken  before  t! 
collection  of  the  judgment,  we  are  not  ii 
clined  to  give  this  provision  such  a  lilxTi 
interpretation  as  would  allow  an  appeal  1 
stand  if  taken  before  receiving  any  monc 
paid  or  collected  thereon,  where  money  hs 
been  thus  received  alter  taking  the  ai)j)eu 
We  think  the  evident  purpose  of  the  j)r' 
vision  was  to  prevent  a  party  obtain  in 
judgment  from  taking,  prosecuting,  or  mail 
taining  an  appeal  after  thus  receiving  mm 
ey  paid  or  collected  thereon.  By  takii 
such  money,  he  ratifies  the  judgment  as  re: 
dered,  and*  ought  not  to  have  the  benefit  < 
the  judgment  and  at  the  same  time  a  rigl 
to  prosecute  an  appeal  therefrom. 

The  courts  of  last  resort  in  this  state,  d 
clared  the  court  in  Martin  v.  Bott,  17  In 
App.  444,  46  N.  E.  151,  have  had  occasir 
manv  times  to  construe  the  Indiana  statu 
providing  that  the  party  obtaining  jud 
ment  shall  not  take  an  appeal  after  recci 
ing  any  money  paid  or  collected  thereo 
and  it  has  been  invariably  held  that  t1 
statute  means  exactly  what  it  says,  and 
has  been  universally  held  that  a  judgnici 
creditor  having  received  any  part  of  a  jud 
ment  is  estopped  from  appealing  therefroi 

Under  this  statute,  no  appeal  will  1 
from  a  judgment  that  has  been  fully  sati 
fied  by  the  voluntary  action  of  the  succcj; 
ful  party.  Monnett  v.  Hemphill,  110  In 
299,   11   N.  E.  230. 

Neither  can  an  appeal  be  prosecuted  fro 
a  judgnuiit  upon   which  the  plaintiff's  a 
tornt'v   has  received   a  pavnient.     Seigel 
Metz;}er,  1  Ind.  App.  367,  27  N.  E.  647. 

Uhe  cases  go  to  tlie  effect  that  where  dai 
ages  are  assessed  in  a  party's  favor  by 
competent  tribunal,  the  acceptance  of  t 
damages    so    assessed    precludes   him    fro 
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then  replied  to  the  motion  to  dismiss,  bring- 
ing the  money  into  this  court.  He  insists 
that  he  has  a  right  to  make  restitution  of 
the  money  he  accepted,  and  that  his  right 
of  appeal  is  not  afTected  in  the  premises. 

The  motion  to  dismiss  the  appeal  is,  of 
course,  first  in  order.  If  that  motion  is  well 
taken,  we  have  nothing  to  do  with  the  mer- 
its of  the  errors  assigned  and  submitted 
for  our  consideration. 

Did  Mullen  lose  his  right  to  appeal? 
Clearly  so,  by  reason  and  authority.  The 
money  he  accepted  represented  what  he  had 
paid  for  the  title  declared  void.  It  was  ten- 
dered him  by  the  decree  as  essential  to  the 
action  of  the  court  in  setting  aside  the  tax 
deed.  Its  tender  to  him  was  a  substantial 
portion  of  the  decree  made  upon  the  equi- 


ties arising  between  the  parties.  That  por- 
tion of  the  decree  was  inseparably  connect- 
ed with  the  order  annulling  the  tax  title. 
And  so  inseparably  was  it  connected  there- 
with that  it  could  not  be  recognized  by  Mul- 
len without  his  recognizing  the  decree  an- 
nulling his  tax  deed.  As  the  decree  stood, 
it  gave  him  benefit.  True,  it  gave  him  not 
what  he  had  sought  in  the  litigation,  but 
it  gave  him  the  fruits  of  the  controversy 
that  the  court,  in  equity  and  law,  deemed 
to  be  his.  He  voluntarily  accepted  these 
fruits,  yet  he  seeks  by  appeal  to  destroy 
the  rights  under  the  decree  belonging  to  the 
other  party.  He  cannot  have  the  one  and 
deny  tjie  other.  The  acceptance  of  the  taxes 
tendered  and  deposited  was  a  recognition  of 
McKain's  title,  and  it  is  inconsistent  with 


taking  further  proceedings  for  the  recovery 
of  further  damages.  Baltimore,  0.  &  C. 
K,  Co.  v.  Johnson,  84  Ind.  420. 

When  an  appellee  has  paid,  and  the  ap- 
pellant has  accepted,  payment  of  a  judg- 
ment from  which  an  appeal  has  been  talven, 
there  is  nothing  more  in  controversy,  and 
the  court  will  not  entertain  or  permit  the 
prosecution  of  the  appeal.  State  ex  rcl. 
Xeal  V.  Kamp,  111  Ind.  56,  11  N.  E.  900. 

The  rule  and  the  statute  embodying  it 
vere  applied  in  Manlove  v.  State,  153  Ind. 
80,  53  N.  E.  385,  to  prevent  an  appeal  by  one 
^ho  had  been  convicted  of  crime,  from  the 
juds:raent  of  conviction,  and  who  had  been 
pardoned  by  the  governor  pending  such  ap- 
ical. 

The  statute  was  held,  in  State  ex  rel.  Car- 
Bon  v.  Rebel,  70  Ind.  314,  to  require  the  dis- 
missal of  an  appeal  by  a  county  from  a 
judgment  in  a  suit  upon  the  official  bond  of 
the  county  treasurer,  esteemed  to  be  too 
small,  which  had  been  paid  by  the  defend- 
ants to  the  new  treasurer,  and  acquitted 
by  the  county  auditor  without  the  explicit 
authority,  sanction,  or  approval  of  the 
board  of  county  commissioners. 

The  voluntary  acceptance  of  damages 
assessed  and  awarded  to  a  landowner  in  a 
proceeding  by  another  to  erect  a  dam  in  a 
water  course,  with  the  knowledge  of  all  the 
facts,  precludes  him  from  afterwards  con- 
troverting the  rights  of  his  adversary  as  es- 
tablished by  such  judgment.  Test  v.  Larsh, 
76  Ind.  452. 

When  a  person  voluntarily,  and  with  full 
knowledge  of  the  facts,  accepts  damages 
awarded  him  by  a  judgment  establishing  the 
right  of  his  adversary  to  build  a  dam  in  a 
vater  codrse,  he  is  bound  by  such  judgment, 
and  cannot  thereafter  question  it,  although 
the  judgment  may  have  been  erroneous  or 
even  void.    Ibid. 

The  statute  has  been  applied  to  deprive 
litigants  of  the  right  to  take  or  prosecute 
Appeals  after  they  had  accepted  and  with- 
drawn from  the  ■  court  sums  deposited  by 
their  adversaries  in  conformity  with  the 
ind^ents  they  sought  to  review.  Patter- 
ion  V.  Rowley,  65  Ind.  108;  McCracken  v. 
Cabel,  120  Ind.  266,  22  N.  E.  136;  Newman 
23  UR.A.(N.S.) 


V.  Kiser,  128  Ind.  258,  26  N.  E.  1006;  Hol- 
man  v.  Stannard,  14  Ind.  App.  146,  42  N.  E. 
645. 

In  the  latter  case  the  plea  that  appellant 
acted  in  ignorance  of  the  legal  effect  of  what 
he  did  was  insulficient  to  avert  the  conse- 
quences. 

The  statute  has  been  held  absolutely  to 
forbid  a  party  who  receives  money  in  satis- 
faction of  a  judgment,  in  whole  or  in  part, 
from  thereafter  prosecuting  or  maintain- 
ing an  appeal  therefrom,  even  where  the 
acceptance  of  the  payment  was  done  to  ac- 
commodate the  appellee  and  under  a  dis- 
tinct agreement  that  such  acceptance  should 
not  afi'ect  the  right  of  appeal.  Mutual  Ben. 
L.  Ins.  Co.  V.  Simpson,  103  Ind.  10,  71  N.  E. 
131. 

Again,  it  has  been  held  that,  because  of 
this  statute,  a  mortgagee  prosecuting  a 
suit  to  foreclose  a  mortgage  upon  three  sepa- 
rate parcels  of  land,  and  obtaining  therein 
a  decree  of  foreclosure  and  sale  tor  two  of 
such  parcels,  cannot  thereafter  prosecute  an 
appeal  from  the  decree  denying  the  lien  of 
the  mortgage  upon  the  third  parcel,  where 
the  decree  has  been  enforced  by  a  sale  of 
the  other  two.  Sterne  v.  Vert,  108  Ind.  232, 
9  N.  E.  127. 

It  docs  not  alter  the  case,  said  the  court 
in  Sterne  v.  Vert,  supra,  that  there  was  no 
controversy  respecting  the  several  tracts 
upon  which  the  decree  was  given  in  appel- 
lant's favor.  The  appeal  was,  and  must  of 
necessity  have  been,  from  the  whole  decree 
as  given.  Having  availed  herself  of  so  much 
of  the  decree  as  was  favorable  to  her,  both 
the  statute  and  the  common  law  affirm  that 
an  appeal  is  thereafter  denied  to  the  ap- 
pellant. Any  other  rule  might  result  in 
bringing  about  embarrassing  complications, 
and  manifest  injustice  to  the  appellees,  in 
case  a  reversal  of  the  decree  should  re- 
sult. The  decree  appealed  from,  and  which 
was  in  force  when  the  land  was  sold,  having 
exempted  the  lands  claimed  by  the  appellees 
from  the  lien  of  the  mortgage,  they  may 
not  have  deemed  it  of  any  importance  to 
them  to  see  mat  the  other  two  tracts  sold 
for  a  sum  sufficient  to  pay  the  appellant's 
debt,  or  for  the  best  price  which  might  have 
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the  prosecution  of  this  appeal,  which  at- 
tacks the  title.  The  money  was  tendered, 
and  later  decreed  to  be  paid,  for  the  sole 
purpose  of  clearing  that  title  of  a  claim 
to  it.  Therefore  the  acceptance  of  the 
money  so  tendered  and  decreed  plainly  rec- 
ognized the  clearing  away  of  the  claim. 
Mullen  had  no  right  to  the  money,  except 
as  compensation  for  what  he  had  paid  out, 
as  a  basis  of  his  claim  of  title  to  the  land. 
When  he  accepted  the  money,  he  relin- 
quished Bometliing  for  it.  That  which  he 
relinquished  was  the  claim  that  he  was  a 
valid  tax  purchaser.  Surely  he  was  not  en- 
titled to  both  the  lot  and  this  money.  He 
could  claim  only  the  one  or  the  other.  The 
claim  of  the  one  is  totally  inconsistent  with 
any  claim  of  the  other.     His  acceptance  of 


one  can  mean  nothing  but  his  release  of  the 
other.  Any  other  view  is  at  variance  witli 
reason  and  right.  The  clerk  could  pay  h\n 
the  money  only  for  one  purpose, — ^to  reiin 
burse  him  for  giving  up  his  claim  of  titl< 
set  aside  by  the  decree.  When  he  acc^ptec 
the  money,  he  must  have  recognized  thii 
fact.  And  his  acceptance  can  be  taken  t( 
meaning  nothing  but  that  he  meant  to  be  s( 
reimbursed.  He  could  not  be  so  reimbursoc 
without  giving  up  his  further  claim  of  titli 
upon  the  tax  purchase.  He  knew  that  thi 
money  proffered  him  by  the  decree  repre 
seated  his  relinquishment  of  this  claim 
When  he  accepted  the  money,  he  also  ac 
cepted   that  which   it   represented.     He  ii 


I 


bound  bv  his  act.     It  cannot  be  otherwisi 


in  conscience,  reason,  or  law. 


been  obtained.  The  appellant  may  have 
thereby  secured  a  bargain  in  the  purchase. 
If  she  may  now  hold  on  to  what  she  has 
thus  acquired,  and  yet  reverse  the  judgment 
so  far  as  it  is  unfavorable  to  her,  the  ap- 
pellees will  not  be  in  the  same  situation  they 
would  have  occupied  in  case  the  reversal 
bad  been  secured  before  the  sale  of  the  other 
tracts.  When  the  decree  appealed  from 
was  rendered,  the  appellant  had  the  election 
either  to  appeal  or  adopt  the  decree  as  it 
was,  and  avail  herself  of  its  benefits.  Hav- 
ing decisively  elected  to  pursue  the  latter 
course,  she  must  now  be  confined  exclusively 
to  the  course  first  adopted.  Every  con- 
sideration leads  to  the  conclusion  that  the 
appeal  cannot  now  be  maintained. 

A  mortgagee  who  has  obtained  a  decree 
foreclosing  a  mortgage,  and  accepted  and 
enforced  it  as  to  two  out  of  three  separate 
parcels  of  land,  is  not  only  estopped  from 
prosecuting  an  appeal  to  obtain  a  reversal 
of  the  judgment  as  to  the  third  tract,  in 
respect  of  which  the  decree  was  adverse, 
but  is  also  barred  from  any  further  pro- 
ceeding to  obtain  a  new  trial,  under  the 
statute  provided  therefor  in  such  cases  and 
for  the  same  reasons.  Sterne  v.  Vert,  111 
Ind.  408,  12  N.  E.  719,  reaffirming  and  fol- 
lowing, 108  Ind.  232,  9  N.  E.  127. 

The  language  of  the  court  in  Sterne  v. 
Vert,  supra,  above  given,  was  quoted  ap- 
provingly in  McGrew  v.  Grayston,  144  Ind. 
165,  41  N.  E.  1027,  in  which  it  was  held 
that,  by  reason  of  the  statute,  after  a  party 
to  a  partition  suit  has  sold  the  premises 
allotted  to  him  by  the  judgment  in  partition, 
he  is  estopped  from  appealing  from  the 
judgment  in  partition. 

The  court  again  quoted  a  considerable 
portion  of  this  language,  and  approved  it, 
in  Sonntag  v.  Klee,  148  Ind.  636,  47  N.  E. 
962,  and  there  decided  upon  the  same 
grounds  that  the  acceptance  in  an  action  to 
recover  possession  of  chattels  of  a  part  of 
the  property  claimed,  under  a  judgment 
awarding  that  part  and  refusing  to  award 
the  rest,  precludes  the  prosecution  of  an 
appeal  from  the  remainder  of  the  judgment. 

Under  the  statute  a  member  of  a  partner- 
ship who  accepts  the  share  allotted  to  him 
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by  a  decree  dissolving  the  partnership  an< 
distributing  its  effects  thereby  waives  hi 
right  to  appeal  from  such  decree.  William 
V.  Richards,  152  Ind.  528,  63  N.  E.  765. 

And  the  same  consequence  is  entailer 
when  in  such  an  action,  and  after  the  ren 
dition  of  such  a  decree,  the  aforetime  part 
ners  consent  that  one  of  them  shall  receiv 
for  a  certain  length  of  time  the  rents  o 
certain  real  property  alleged  to  bplniig  t 
the  firm,  and  surrender  all  further  claim  i 
such  rents.  Ewing  v.  Ewing,  161  Ind.  48^ 
69  N.  E.  156. 

The  statute  was  invoked  and  applied  i 
Thompson  v.  Midland  Portland  Cement  Ck 
37  Ind.  App.  469,  77  N.  E.  299,  to  dismiss  a; 
appeal  from  a  judgment  dissolving  a  coi 
poration,  —  a  suit  in  which  the  tangibl 
property  sold  for  enough  to  pay  the  corpc 
rate  debts,  and  a  receiver  was  appointed  fo 
the  intangible  assets,  who,  after  the  appea 
was  taken,  paid  certain  money  to  the  a] 
pellant's  attorney  on  account  of  Jiis  s(»n 
ices  in  prosecuting  the  case,  at  the  reques 
of  such  attorney. 

In  Martin  v.  Bott,  17  Ind.  Apn.  4  44,  4 
N.  E.  151,  the  court  held  that  a  w  n.l  wli 
had  brought  suit  against  her  gnait!:aii,  an 
refused  a  sum  tendered  bv  him  in  srtth 
ment,  which  tender  had  been  n'.ade  r^o  -d  b 
bringing  the  amount  of  it  into  court  and  d( 
positing  it  with  the  clerk  to  abide  tiie  ever 
of  the  suit,  was  concluded,  by  accepting  tli 
tender  and  withdrawing  the  money,  froi 
appealing  from  the  decree  in  the  action,  b 
virtue  of  the  Indiana  statute;  but  the  for( 
of  this  decision  was  somewhat  weakened  b 
the  court's  adding  to  its  opinion  that,  whi: 
it  w^as  unnecessary,  it  deemed  it  highl 
proper  to  say  that  it  had  examined  tbe  re< 
ord  with  much  care,  and  was  of  the  opinio 
that  the  court  below  had  arrived  at  a  co 
rect  and  equitable  conclusion,  and  that  tl 
appeal  was  wholly  without  merit. 

Merely  taking  a  judgment  for  money  i 
accordance  with  an  offer  made  in  the  cor 
plaint  and  by  consent  of  the  plaintiff  is  n^ 
an  election  on  the  part  of  a  defendant  to  pu 
sue  a  course  inconsistent  with  a  prosecutic 
of  an  appeal  from  the  real  matters  in  c-^i 
*  troversy.     But  if,  after  taking  such  jud 


1909. 


McKAIN   V.  MULLEN. 


*^t  is  a  general  rule  that  a  party  who  ac- 
cepts the  benefit  of  a  judgment  waives  a 
right  to  prosecute  an  appeal  from  it."  El- 
liott, App.  Proc.  §  150.  This  principle  has 
been  almost  universally  approved.  2  Cyc. 
Uw  &  Proc.  p.  651 ;  2  Enc.  PI.  &  Pr.  p. 
374;  Paine  v.  Woolley,  80  Ky.  668;  Dun- 
ham V.  Rilndall,  &  C.  Co.  11  Tex.  Civ.  App. 
205,  32  S.  W.  720;  Tyler  v.  Shea,  4  N.  D. 
377,  50  Am.  St.  Rep.  660,  61  N.  W.  468. 
Kxtensive  notes  of  cases  touching  the  sub- 
ject are  found  in  13  Am.  Dec.  546,  and  in 
45  Am.  St.  Rep.  271.  The  rule  does  not 
apply  *'to  cases  where  the  appellant  is 
shown  to  be  so  absolutely  entitled  to  the 
Bum  collected  upon  the  judgment  that  the 
reversal  of  it  will  not  affect  his  right  to  it." 
2  Cyc  Law  &  Proc.  p.  653;  Embry  v.  Pal- 


mer, 107  U.  S.  8,  27  L.  ed.  348,  2  Sup.  Ct 
Rep.  25;  Reynes  v.  Dumont,  130  U.  S.  304, 
32  L.  ed.  934,  9  Sup.  Ct.  Rep.  486.  The 
case  before  us  is  plainly  without  the  scope 
of  this  exception.  Mullen's  act  in  accept- 
ing the  money  decreed  was  wholly  incon- 
sistent with  his  appeal.  He  was  not  so  ab- 
solutely entitled  to  the  sum  that  a  reversal 
would  not  affect  his  rights  to  it.  A  reversal 
such  as  he  seeks  would  declare  that  he  had 
no  right  whatever  to  the  money  which  he 
received  under  the  decree.  ''He  stands  thus 
in  the  attitude  of  holding  the  fruit  of  the 
judgment  to  which  he  may  not  be  entitled 
if  his  appeal  succeeds,  and  yet  persisting 
in  his  appeal.  The  trouble  is  that  he  can- 
not gain  the  right  to  recover  more  without 
incurring  the  hazard  of  recovering  less."  Al- 


ment,  the  defendant  should  proceed  to  en- 
force it  by  execution,  an  entirely  different 
question  would  arise  for  decision.  Sills  v. 
Lawson,  133  Ind.  137,  32  N.  £.  875. 

2.  The  Louisiana  statute. 

In  the  state  of  Louisiana  there  is  a  stat- 
ute (Code  Prac.  §  567)  which  deprives  a  par- 
ty who  voluntarily  satisfies  a  judgment 
apiinst  him  of  his  right  to  appeal  from  such 
judgment.  In  virtue  of  this  statute  the 
right  of  appeal  is  lost  by  the  voluntary  sat- 
isfaction of  the  judgment  or  decree.  Lanoue 
V.  Bessy,  5  La.  Ann.  233;  Fluhart  v.  Gold- 
ing,  7  La.  Ann.  233;  Priestly  v.  Shaugh' 
ne^sy,  10  La.  Ann.  455;  Sims  v.  Lawes,  22 
La.  Ann.  105. 

This  is  so  even  when  the  satisfaction  is 
partial  only,  if  the  judgment  is  an  entirety. 
beFIgana's  Succession,  18  La.  Ann.  59. 

It  cannot  be  controverted,  declared  the 
court  in  DeEgana's  Succession,  supra,  that 
under  the  laws  and  jurisprudence  of  this 
Btate,  the  party  who  voluntarily  executes, 
either  partially  or  in  ioto,  a  judgment  ren- 
dered for  or  against  him,  or  who  voluntarily 
acquiesces  in  or  ratifies,  either  partially  or 
in  ioto,  the  execution  of  that  judgment,  is 
not  permitted  to  appeal  from  it. 

The  voluntary  execution  in  part  of  a 
judgment  appealed  from  is  as  eflicient  to  de- 
feat the  appeal  as  a  full  and  complete  ac- 
quiescence in  such  judgment  would  have 
been.  Stimson  y.  CKNeal,  32  La.  Ann.  947. 

To  receive  the  amount  of  a  judgment,  in 
vhole  or  in  part,  is,  in  its  natural  signifi- 
cance, as  well  as  under  the  Louisiana  juris- 
prudence, an  acquiescence  in  the  judgment. 
And  to  receive  a  part  of  a  judgment  is 
u  significant  of  an  acquiescence  of  the  judg- 
ment as  would  be  the  reception  of  the  whole, 
flowers  ▼.  HuRhes,  46  La.  Ann.  436,  15 
So.  14.  * 

The  principle  which  debars  from  the  right 
of  prosecuting  an  appeal  a  party  who  volun- 
tarily executes  even  partially  a  judgment 
against  him  is  incorporated,  according  to 
the  court  in  Stinson  v.  O'Neal,  supra,  in 
the  Louisiana  Code  of  Practice,  and  hac 
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received  the  sanction  of  the  Louisiana 
courts  in  numerous  decisions. 

A  party  who  has  obtained  a  judgment, 
and  has  voluntarily  carried  it  into  execu- 
tion, has  acquiesced  therein,  and  cannot 
appeal  from  such  judgment.  State  v.  Parish 
Ct.  Judge,  4  Rob.  (La.)  85. 

An  appellant  from  a  judgment  in  his  favor 
for  a  less  amount  than  he  claimed,  who, 
after  taking  his  appeal,  causes  a  fi.  fa.  to 
be  issued  upon  the  judgment,  will  be  con- 
sidered voluntarily  to  have  executed  such 
judgment,  and  to  have .  abandoned  his  ap- 
peal.   Campbell  v.  Orillion,  3  La.  Ann.  115. 

A  party  in  whose  favor  a  judgment 
appealed  from  was  rendered,  who  partially 
executes  the  same  by  compulsory  legal  proc- 
ess, must  be  considered  as  having  acqui- 
esced in  such  judgment,  and  cannot  after- 
wards, by  appeal  or  answer  to  his  adver- 
sary's appeal,  or  otherwise,  ask  that  the 
judgment  be  amended.  Wiemann's  Succes- 
sion,  112  La.  293,   36  So.  354. 

One  prosecuted  for  the  violation  of  a 
municipal  ordinance,  who,  when  arraigned, 
pleads  guilty,  and  voluntarily  pays  the  fine 
imposed  upon  him  by  the  judgment,  is 
estopped  to  appeal.  State  ex  rel.  Lamarque 
T.  Burthe,  39  La.  Ann.  328,  1  So.  652. 

A  mortgagor  who  voluntarily  acquiesces 
in  a  judgment  against  him  directing  the 
sale  of  the  mortgaged  property,  by  bidding 
in  such  property  at  the  sale,  and  paying  the 
purchase  price  partly  in  cash,  is  estopped 
to  take  an  appeal  from  such  judgment* 
Sims  V.  Lawes,  supra. 

A  defendant  in  partition,  who  accepts 
voluntarily  a  portion  of  the  sum  decreed 
to  him  by  the  judgment,  thereby  waives 
his  right  to  appeal  from  such  judgment, 
notwithstanding  his  attempt  in  receiving 
the  sum  accepted  expressly  to  reserve  such 
right  to  appeal.    Flowers  v.  Hughes,  supra. 

The  ri^ht  of  a  defeated  party  to  appeal 
from  a  judgment  against  him  or  prejudicial 
to  him  is  a  constitutional  one  in  Louisiana, 
and  exists  in  all  cases  except  where  he  has 
confessed  judgment  or  has  acquiesced  in  it 
by  voluntarily  executing  it.  Lochbaum  ▼• 
Southwestern  Box  &  Lumber  Mfg.  Co.  121 
La.  176,  46  So.  201. 
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exander  r.  Alexander,  104  N.  Y.  643,  10  N. 
E.  37.  A  party  cannot  avail  himself  of  that 
part  of  a  decree  which  is  favorable  to  him, 
and  accept  its  benefit,  while  prosecuting  an 
appeal  to  reverse  such  portion  of  the  same 
decree  as  militates  against  him,  when  the 
acceptance  of  the  benefit  from  the  one  part 
is  inconsistent  with  the  appeal  from  the 
other.  Moore  v.  Williams,  29  111.  App.  507 ; 
Albright  v.  Oyster,  9  C.  C.  A.  173,  19  U. 
S.  App.  651,  60  Fed.  644;  Chase  v.  Driver, 
34  C.  C.  A.  668,  92  Fed.  780;  Webster-Glo- 
ver Lumber  &  Mfg.  Co.  v.  St.  Croix  County, 
71  Wis.  317,  36  N.  W.  804.  "The  defend- 
ant could  not  proceed  to  enforce  such  por- 
tions as  were  in  his  favor,  and  appeal  from 
those  which  were  against  him.  The  right 
to  proceed  on  the  judgment  and  enjoy  its 


fruits,  and  the  right  of  appeal,  were  not 
concurrent;  on  the  contrary,  were  totally 
inconsistent.  An  election  to  take  one  of 
these  courses  was  therefore  a  renunciation 
of  the  other."  Bennett  v.  Van  Syckel,  18 
N.  Y.  481.  So  connected  was  the  money 
with  the  order  sought  to  be  reversed  that 
Mullen  could  not  convert  it  to  his'  use  with- 
out acquiescing  in  the  decree  against  him. 
^'If  a  party  to  an  action  acquiesces  in  a 
judgment  or  order  against  him,  he  thereby 
waives  his  right  to  have  such  judgment 
or  order  reviewed  by  an  appellate  court." 
2  Cyc.  Law  &  Proc.  p.  644.  Nothing  can 
be  implied  from  Mullen's  voluntary  act  in 
accepting,  without  reservation,  what  the 
decree  gave  him,  but  that  he  recognized  the 
validity  of  the  decree  against  him.     "Any 


An  act  should  be  unequivocal,  to  author- 
ize a  presumption  of  the  abandonment  of 
so  important  a  right  as  the  right  of  appeal. 
Leggett  V.  Peet,  1  La.  288. 

An  alleged  estoppel  which  does  not  amount 
to  a  voluntary  execution  of  the  judgment 
is  insufficient  to  defeat  the  right  of  appeal 
from  such  a  judgment.  Jx>chbaum  v.  South- 
western Box  &  Lumber  Mfg.  Co.  supra. 

When  it  is  alleged  that  an  appellant  from 
a  judgment  has  accepted  and  acquiesced  in 
it  partly  executing  it  voluntarily,  the  only 
question  with  which  the  court  has  to  deal 
is  the  interpretation  of  his  conduct  which  is 
asserted  to  amount  to  such  acquiescence, 
and  if  it  is  found  that  his  conduct  does 
constitute  acceptance  and  acquiescence,  the 
appeal  must  be  dismissed.  Stinson  v. 
O'Neal,  supra. 

A  creditor  obtaining  judgment  against 
his  debtor  in  an  action  commenced  by 
attachment,  and  in  which  the  writ  was  dis- 
charged by  the  filing  of  a  bond,  who,  after 
the  return  of  a  fi.  fa.  unsatisfied,  takes  a 
rule  against  the  surety  to  show  cause  why 
he  should  not  be  condemned  to  pay  the 
debt,  and  appeals  from  a  judgment  dismiss- 
ing such  rule,  does  not  waive  or  abandon 
his  appeal  by  again  issuing  process  to  col- 
lect the  judgment  from  the  principal  debtor. 
Clements  v.  Cassily,  3  La.  Ann.  358. 

The  application  of  a  husband  for  letters 
of  administration  upon  the  estate  of  a  de- 
cedent does  not  preclude  his  wife  from 
prosecuting  her  appeal,  as  executrix  and 
legatee  of  the'  deceased,  from  a  judgment 
annulling  his  last  will  and  testament. 
Theriot's  Succession,  114  La.  611,  38  So. 
471. 

A  defendant  against  whom  a  judgment  is 
recovered  for  a  specific  sum  of  money  and 
interest,  subject  to  an  offset  of  a  lesser 
sum,  and  who  appeals  from  such  judgment, 
is  not  precluded  from  prosecuting  *siich  ap- 
peal by  computing  the  amount  of  the  ap- 
peal bond  necessary  to  obtain  a  stay  of 
execution  upon  the  basis  of  the  allowance 
of  the  offset.  Ackermann  v.  Larner,  119 
La.  744,  44  So.  452. 

And  the  mere  service  by  the  defeated 
party  of  a  copy  of  a  judgment  upon  his 
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adversary  is  not  such  an  execution  of  it  as 
to  preclude  the  taking  and  prosecuting  an 
appeal  from  such  judgment.  Leggett  v. 
Peet,  1  La.  288. 

The  receipt  by  an  appellant  of  a  sum 
tendered  to  him  by  his  adversary,  equiva- 
lent to  the  amount  of  the  judgment  ap- 
pealed from,  expressly  subject  to  the  de- 
cision of  the  appellate  court  upon  appeal, 
and  to  be  held  intact  pending  the  decision 
of  such  appeal,  cannot  be  considered  a  sat- 
isfaction of  the  judgment  or  an  acquies- 
cence therein,  and  therefore  is  not  an  aban- 
donment of  the  appeal.  Guenivet  v.  Per- 
rett,   18  La.   Ann.   363. 

All  appellant  who  distinctly  expressly 
reserves  his  right  to  prosecute  his  appeal, 
in  a  receipt  given  by  him  to  the  defendant 
for  a  voluntary  part  payment  of  the  claim, 
is  not  thereby  estopped  from  prosecuting 
such  appeal.  Staehle  v.  Leopold,  107  La. 
399,  31  So.  882. 

III.  The  reason  of  the  rule. 

No  waiver  or  release  of  errors  operating 
as  a  bar  to  the  further  prosecution  of  an 
appeal  or  writ  of  error  can  be  im]»li<.»il  ex- 
cept from  conduct  which  is  inconsistent 
with  the  claim  of  right  to  reverse  the 
judgment  or  decree  sought  to  be  reviewed. 
Embry  v.  Palmer,  107  U.  S.  3,  27  L.  ed. 
346,  2   Sup.  Ct.  Rep.  25. 

To  make  the  acceptance  of  the  benefit  un- 
der an  order  operate  as  a  waiver  of  the 
right  of  appeal,  there  must  be  an  incon- 
sistency in  retaining  such  benefit  and  at 
the  same  time  appealing  from  the  order. 
Re  Water  Comrs.  36  Hun,  534;  Ziadi  v. 
Interurban  Street  R.  Co.  97  App.  Div.  137, 
89  N.  Y.  Supp.  606;  Re  Raber,  4  N.  Y. 
S.  R.  845;  Souder's  Appeal,  57  Pa.  498. 

The  right  to  accept  the  fruits  of  a  judg- 
ment and  the  right  of  appeal  therefrom  are 
not  concurrent.  On  the  contrary,  they  are 
totally  inconsistent.  An  election  to  take 
one  of  these  courses  is  therefore  a  renun- 
ciation of  the  other.  Re  Shaver,  131  Cnl. 
219,  63  Pac.  340;  San  Bernardino  County, 
V.  Riverside  County,  135  Cal.  618,  67  Pac. 
1047;  Adams  v.  Carter,  92  Miss.  679,  47  So. 
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act  on  the  part  of  a  defendant  by  winch  lie 
impliedly  recognizes  the  validity  of  a  judg- 
ment against  him  operates  as  a  waiver  of 
his  right  to  appeal  therefrom,  or  to  bring 
error  to  reverse  it."  2  Cyc.  Law  &  Proc. 
p.  636.  "A  person  who  does  some  positive 
act  which,  according  to  its  natural  import, 
is  so  inconsistent  with  the  enforcement  of 
a  right  in  his  favor  as  to  induce  a  reason- 
able belief  that  such  right  has  been  dis- 
pensed with,  will  be  deemed  to  have  waived 
if*  29  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
H03.  It  is  this  principle  of  acquiescence 
and  waiver  which  gives  existence  to  the  gen* 
eral  rule  we  have  quoted.  True,  the  law 
favors  appeal.  The  act  of  waiver  must  be 
clear  and  decisive.  And  it  has  been  au- 
thoritatively  said  that  "no  waiver  or   re- 


409,  16  A.  &  E.  Ann.  Cas.  76;  Re  Black,  32 
Mont.  61,  79  Pac.  654;  Parr  v.  Webb,  40 
Mont.  346,  106  Pac  353;  Bennett  v.  Van 
Svckel,  18  N.  Y.  481;  Moore  v.  Floyd,  4 
Or.  260;  Merriam  v.  Victory  Min.  Co.  37 
Or.  321,  56  Pac.  75,  58  Pac.  37,  60  Pac. 
&1C;  Roots  V.  Boring  Junction  Lumbering 
Co.  50  Or.  298,  92  Pac.  811,  94  Pac.  182; 
Welwter-Glover  Lumber  &  Mfg.  Co.  v.  St. 
Croix  County,  71  Wis.  317,  36  N.  W.  864. 

The  rule  which  precludes  a  party  from 
taking  and  prosecuting  an  appeal  from  a 
judgment  which  he  has  voluntarily  accept- 
ed and  enforced  is  founded  on  the  principle 
that  a  party  will  not  be  allowed  in  a  court 
of  justice  to  acquire  advantages  by  assum- 
ing inconsistent  positions.  McGrew  v. 
Grayston,  144  Ind.  165,  41  N.  E.  1027. 

One  who  complains  of  a  judgment  must 
be  consistent  in  his  conduct  with  reference 
to  it  If  he  recognizes  its  validity,  he  will 
not  be  heard  to  say  that  it  is  erroneous. 
Babbitt  V.  Corby,  13  Kan.  612;  Merchants* 
Kat  Bank  t.  Quinton,  9  Kan.  App.  882, 
67  Pac  261. 

A  party  who  is  dissatisfied  with  a  decree 
in  his  favor  has  the  option  to  have  it  re- 
viewed by  proper  proceedings,  or  to  enforce 
it  and  receive  its  benefits;  but  he  cannot 
pursue  both  courses,  since  one  is  incon- 
sistent with  the  other.  Harte  v.  Castet- 
ter,  38  Neb.  671,  67  N.  W.  381. 

If  one  desires  to  appeal  from  an  order 
made  in  a  litigation  in  which  he  is  a  party, 
be  should  accept  no  benefit  under  it,  for 
be  cannot  do  both.  Cogswell  v.  Colley,  22 
Wis.  399. 

It  is  inconsistent  that  a  party  should 
proceed  on  his  judgment  as  good  and  valid 
in  one  court,  while  he  is  contending  in  an- 
other tribunal  that  it  is  erroneous  and 
ought  to  be  reversed.  Smith  v.  Jack,  2 
Watts  k  S.  101. 

The  right  to  proceed  upon  a  judgment 
or  decree  and  invoke  the  process  of  the 
court,  and  thus  acquire  or  otherwise  se- 
cure and  enjoy  the  fruits  of  such  judg- 
nent  or  decree,  is  wholly  inconsistent  with 
the  right  to  appeal  from  it.  Merriam  v. 
Victory  Min.   Co.   supra. 

A  partv  having  received  money,  the  re- 
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lease  of  errors  operating  as  a  bar  to  the 
further  prosecution  of  an  appeal  or  writ 
of  error  can  be  implied  except  from  con- 
duct which  is  inconsistent  with  the  claim 
of  a  right  to  reverse  the  judgment  or  de- 
cree which  it  is  sought  to  bring  into  re- 
view." Embry  v.  Palmer,  supra.  This  court 
held  at  this  term,  in  Shields  v.  Simonton, 
65  W.  Va.  179,  63  S.  E.  972,  that  appel- 
lant's act  did  not  amount  to  a  waiver  of  ap- 
peal, because  it  was  not  inconsistent  under 
the  circumstances  presented  with  a  claim 
of  right  to  reverse  the  decree.  In  that  case 
the  act  itself  had  in  its  purview  the  con- 
tinuance of  the  appeal.  The  force  of  the 
act  was  expressly  contingent  upon  the  re- 
sult of  the  appeal.  In  the  case  now  before 
us  it  is  not  so.    No  other  import  than  tliat 


tention  of  which  is  inconsistent  with  the 
reversal  of  the  judgment  or  decree  by  vir- 
tue of  .which  he  received  it,  cannot,  stand- 
ing in  that  condition,  prosecute  an  ap- 
peal.   Hoard  v.  Hoard,  41  Ala.  590. 

We  entertain  no  doubt  of  the  general 
proposition,  said  the  court  in  Atkinson  v. 
Tabor,  7  Colo.  195,  3  Pac.  64,  that  it  is 
inconsistent  with  the  principles  of  justice 
and  the  rules  of  law  to  permit  a  party  who 
has  voluntarily  taken  aavantage  of  a  Judg- 
ment afterwards  to  prosecute  proceedings 
to  reverse  it. 

IV.  The  rule  applied, 
a.  In  litigations  relating  to  land. 

1.  Title. 

A  party  to  an  action  to  try  the  title  to 
lands,  which  results  in  a  judgment  or  de- 
cree directing  a  conveyance  to  him  of  a 
large  quantity  of  such  lands,  who,  pursu- 
ant to  such  decree,  accepts  a  deed  from  his 
adversary  and  puts  it  upon  record,  is  es- 
topped from  appealing  from  such  judgment 
or  decree.  Albright  v.  Oyster,  9  C.  C.  A. 
173,  19  U.   S.  App.  651,   60  Fed.  644. 

A  defendant  in  an  action  relating  to 
land,  who  claims  a  title  to  the  premises 
by  virtue  of  tax  deeds,  is  estopped  from 
appealing  from  a  decree  against  the  valid- 
ity  of  his  deeds,  by  the  voluntary  accept- 
ance of  the  sum  of  money  and  interest  de- 
creed to  be  paid  him  out  of  the  proceeds 
of  the  sale  of  the  property  to  redeem  it 
from  the  tax  sales.  Babbitt  v.  Corby,  13 
Kan.  612. 

A  defendant  is  not  estopped  fror.i  prose- 
cuting an  appeal  from  a  decree  in  an  action 
to  dispel  a  cloud  upon  title  to  real  estate, 
by  not  objecting  to  the  receipt  of  money 
by  a  codefendant,  tendered  by  the  plaintiff 
in  compliance  with  the  terms  of  the  decree 
appealed  from,  when  such  payment  and 
acceptance  does  not  end  the  controversy  be- 
tween himself  and  the  plaintiff.  Uttorback 
V.  Meeker,  16  Wash.  185,  47  Pac.  428. 

2.  Ejecttnent. 
A  plaintiff  in  ejectment  who  takes  pos- 
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of  waiver  of  right  to  reverse  can  be  implied 
from  Mullen's  act  in  taking  that  which  the 
decree  gave  him.  It  was  his  privilege  to 
accept  what  the  decree  offered  in  redemption 
of  the  lot  from  his  claim  thereto.  His  ac- 
ceptance of  the  offer  consummated  this  re- 
demption. This  principle  of  waiver  of  right 
to  appeal  by  an  act  without  reservation 
clearly  inconsistent  with  the  right  is  dis- 
tinctly acknowledged  in  the  dictum  of  Judge 
Haymond  in  Kable  v.  Mitchell,  9  W.  Va. 
520. 

Mullen,  when  he  was  awarded  his  appeal, 
plainly  had  no  right  to  it.  Does  his  offer 
to  make  restitution  avail  him?  We  hold 
that  it  does  not.  Repayment  cannot  rein- 
state a  right  that  he  did  not  have.  More 
than   a   year   elapsed   between   his   accept- 


ance of  the  money  decreed  to  him  and  his 
taking  this  appeal.  During  all  that  time 
he  was  enjoying  what  the  decree  had  given, 
— a  return  of  the  money  he  had  invested 
in  the  claim  of  tax  title.  And  during  all 
that  vime  by  his  act  he  was  causing  McKain 
to  believe  that  all  litigation  affecting  bis 
lot  by  reason  of  the  tax  sale  was  at  an  end. 
Acting  upon  this  belief,  McKain  had  a  right 
to  treat  the  property  as  clear,  to  make  im- 
provements upon  it,  or  to  dispose  of  it  with- 
out risk  of  further  claim  thereto  by  Mul- 
len or  depreciation  in  value  of  the  lot. 
Shall  we  now  change  the  situation  that  Mul- 
len's own  act  brought  forth?  It  would  not 
be  right  to  do  so.  Mullen,  having  elected 
to  adopt  a  course  of  action,  must  be  con- 
fined to  it,  so  as  not  to  prejudice  ^IcKain. 


session  of  the  land  in  controversy  under  a 
judgment  in  his  favor,  and  appropriates 
to  his  use  the  rents  and  profits  arising 
therefrom,  and  exercises  all  acts  of  own<- 
ership,  thereby  waives  his  right  to  appeal 
from  the  judgment,  and  releases  any  errors 
of  which  he  might  have  complained.  Ra- 
born  V.  Woods,  33  Ind.  App.  171,  70  N. 
E.  399. 

The  election  by  a  successful  plaintiff  in 
ejectment  to  take  the  value  of  his  land 
rather  than  pay  for  the  defendant's  im- 
provements upon  it,  made  after  the  court 
has  denied  his  motion  to  quash  the  order 
appointing  commissioners  to  determine  the 
value  of  such  improvements,  upon  the 
ground  that  the  defeated  party  is  not  with- 
in the  terms  of  the  statute  because  lacking 
title  derived  from  the  commonwealth,  does 
not  preclude  such  plaintiff  from  afterwards 
questioning  the  correctness  of  the  de9ision 
appointing  such  commissioners,  or  prevent 
him  from  prosecuting  an  appeal  from  the 
order  of  appointment.  Clay  v.  Miller,  4 
Bibb,  461. 

A  plaintiff  in  ejectment  who  recovers 
only  a  portion  of  the  land  claimed  waives 
his  right  to  prosecute  a  writ  of  error  from 
such  judgment  by  suing  out  a  fieri  facias,' 
and  collecting  the  costs  from  his  adversary. 
'  Smith  V.  Jack,  2  Watts  &  S.  101 ;  Hall  v. 
Lacy,  37  Pa.  366. 

The  right  of  a  defendant  in  ejectment  to 
appeal  from  the  judgment  is  not  impaired 
by  his  surrender  of  the  premises.  Bolen 
V.   Cumby,   63  Ark.  614,    14   S.   W.   920. 

A  defendant  in  ejectment  who  accepts  a 
sum  adjudged  to  him  as  recompense  for  the 
loss  of  possession  and  his  supposed  title  to 
the  land  cannot  prosecute  an  appeal  from 
the  judgment.  He  cannot  have  the  title 
and  possession,  and  remuneration  for  their 
loss.  He  cannot  retain  the  remuneration 
awarded  him,  and  appeal  from  the  judg- 
ment.    Ibid. 

A  defendant  in  ejectment  is  estopped 
from  prosecuting  a  writ  of  error  to  review 
the  judpnent  in  favor  of  his  adversary, 
by  making  claim  to  the  amount  of  taxes 
paid  by  him  while  in  possession  of  the  land, 
and  receiviner  and  accepting  from  his  suc- 
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cessful  adversary  the  amount  of  such  claim. 
Strong  V.  Irwin,  12  Neb.  446,  11  N.  W. 
877. 

A  defeated  defendant  in  ejectment  who 
has  been  allowed  by  the  judgment  the 
amount  of  taxes  paid  by  him  upon  the  land 
while  in  possession,  or  to  obtain  title  by 
tax  deed,  is  estopped  from  prosecuting  a 
writ  of  error  to  review  the  judgment  by 
voluntarily  accepting  and  receipting  for 
the  sum  awarded  him  by  such  judgment 
Gray  v.  Smith,  17  Neb.  682,  24  N.  W.  340. 

A  defendant  granted  permission  to  re- 
move buildings  from  lanu  from  which  he 
has  been  ejected  by  a  judgment  of  the 
court,  who  avails  himself  of  that  permis- 
sion and  removes  the  buildings,  accepts  and 
acquiesces  in  the  judgment  against  him 
awarding  tae  possession  of  the  land  to  his 
adversary,  and  waives  his  right  to  appeal. 
Harper  v.  Foster  (Tex.  Civ.  App.)  40  S.  W. 
40. 

A  party  cannot  avail  himself  of  the  bene- 
fit of  a  clause  in  a  judgment  giving  him 
possession  of  land  after  the  lapse  of  a  stated 
time,  and  yet  by  appeal  ask  for  a  new  trial, 
the  result  of  which  may  be  a  decision  that 
he  is  not  entitled  to  the  possession  of  the 
land.  Tvler  v.  Shea,  4  N.  D.  377,  50  Am. 
St.  Rep.'^OeO,  61  N.  W^  468. 

A  defendant  who  has  been  adjudged  to 
hold  a  lease  for  the  use  of  the  plaintiff  and 
required  to  assign  it  upon  being  indemni- 
fied against  its  personal  covenants  and  re- 
imbursed by  the  plaintiff  for  rent  and  taxes 
paid,  who  enforces  the  provisions  of  the 
judgment  in  his  favor,  is  estopped  from 
taking  and  prosecuting  an  appeal  from  the 
rest  of  the  judgment,  because  all  its  pro- 
visions are  connected  and  interdependent. 
Bennett  v.  Van  Syckel,  18  N.  Y.  481. 

3.  Partition, 

A  party  cannot  receive  and  retain  the 
share  awarded  to  him  by  a  judgment  in 
partition,  and  appeal  from  such  judgment. 
Alexandier  v.  Alexander,  104  N.  Y.  643,  10 
N.  E.  37. 

A  plaintiff  in  error  who  receives  and  re- 
tains his  share  of  the  proceeds  of  a  parti- 
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He  cannot  in  fairness  revoke  his  acceptance 
of  the  money  and  hia  positively  implied 
waiver  of  appeal.  "A  party  waives  an  er- 
ror when  he  goes  by  and  proceeds  in  the 
case  with  other  matters,  so  that  it  M'ould 
be  unjust  or  unfair  to  go  back  and  take 
advantage  of  it."  Powell,  Appellate  Pro- 
c^<^ings,  §  06.  We  assume  that  McKain 
relied  upon  the  waiver,  as  he  had  a  right  to 
do.  After  the  right  of  appeal  had  been 
lost  to  Mullen,  then  McKain  had  a  vested 
right  to  his  decree,  free  from  review.  No 
further  right  of  appeal  from  the  decree  can 
be  conferred.  7  Current  Law,  130.  "In 
some  decisions  it  has  been  intimated  that 
a  restitution  of  the  money  collected  upon 
a  judgment  restores  the  right  to  appeal  or 
bring  error;  but  in  those  jurisdictions  where 
the    question     has     been     directly    passed 


upon,  it  has  been  held  otherwise."  2  Cyc. 
Law  &  Proc.  p.  664.  "The  appellant  can- 
not revive  his  right  of  appeal,  lost  by  ac- 
ceptance of  payment,  by  tendering  the 
money  received  back  to  the  appellee."  2 
Enc.  PI.  &  Pr.  p.  177.  Many  cases  that 
have  considered  this  point  so  hold.  Among 
them  are  Paine  v.  Woolley  and  Dunham  v. 
Randall  &  C.  Co.  supra;  Portland  Constr. 
Co.  V.  O'Neil,  24  Or.  64,  32  Pac.  764;  Mor- 
gan V.  Ladd,  7  111.  414.  "Payment  pro- 
duces a  permanent  and  irrevocable  discharge, 
after  which  the  judgment  cannot  be  re- 
stored by  any  subsequent  agreement,  nor 
kept  on  foot  to  cover  new  and  distinct  en- 
gagements."    2  Freeman^  Judgm.,  §-  40(1. 

Tlie  motion  is  sustained.    The  appeal  will 
be  dismissed. 


tioQ  sale,  paid  pursuant  to  the  order  and 
decree,  waives  his  right  to  prosecute  the 
writ.    Tabler  v.  Wiseman,  2  Ohio  St.  207. 

iJut  the  defendants  in  an  action  for  the 
partition  of  lands  are  not  estopped  from 
proi»ecuting  an  appeal  from  the  judgment, 
for  the  purpose  of  reversing  the  award  of 
a  share  in  the  lands  to  the  plaintiff,  by 
receiving  and  retaining  the  shares  awarded 
to  themselves.  Mellen  v.  Mellcn,  137  N.  Y. 
C06,  51  N.  Y.  S.  R.  73,  33  N.  E.  646. 

When  the  lands  of  infants  are  sold  un- 
^er  a  decree  in  partition,  and  the  infants, 
after  coming  of  age,  settle  with  their  guard- 
ian and  receive  their  share  of  the  proceeds 
of  the  sale,  they  are  estopped  from  prose- 
cuting a  writ  of  error  to  reverse  the  parti- 
tion decree.    Corwih  v.  Shoup,  76  111.  246. 

The  purchaser  of  land  belonging  to  a  life 
tenant  and  infant  contingent  remainder- 
men, under  a  decree  directing  it  to  be  sold 
for  reinvestment  of  the  proceeds  in  more 
productive  property,  who  accepts  a  com- 
missioner's deed,  puts  it  upon  record,  takes 
possession  of  the  property,  and  proceeds  to 
remove  the  buildings  therefrom  and  dispose 
of  their  materials,  is  estopped  from  prose- 
cuting an  appeal  upon  the  theory  that  the 
actual  width  of  the  land  was  somewhat 
short  of  what  it  was  represented  to  be  at 
the  time  of  sale,  so  as  to  entitle  him  to  an 
abatement  of  the  purchase  price.  Haggin 
f.  Montague,  126  Ky.  507,  101  S.  W.  893. 

4.  Specific  performance. 

The  provisions  of  a  judgment  in  an  ac- 
tion for  the  specific  performance  of  a  con- 
tract to  convey  real  estate,  or  in  the  alter- 
native for  damages  for  the  breach  thereof, 
are  ao  connected  and  interdependent  that  an 
appeal  from  the  one  part  denied,  where  the 
other  is  awarded,  cannot  be  maintained  by 
a  party  who  has  elected  to  accept  and  en- 
ter the  judgment  in  his  favor.  Murphy  v. 
Spaulding,  46  N.  Y.  666. 

A  defendant  in  an  action  in  equity  for 
the  specific  performance  of  a  contract  of 
•ale  and  purchase  of  land,  under  which  the 
plaintiff  is  in  possession,  where  there  is  a 
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growing  crop  ready  for  harvest  planted  and 
raised  by  tne  plaintiff,  is  estopped  from 
taking  and  prosecuting  an  appeal  from  a 
judgment  awarding  him  possession,  coupled 
with  the  condition  that  he  pay  the  plain- 
tiff a  stated  sum  of  money,  by  taking  pos- 
session of  the  land  under  the  judgment 
and  harvesting  the  crop  and  retaining  its 
proceeds.  Easton  t.  Lockhart  (N.  D.)  89 
N.  W.  75. 

6.  Reformation  of  deeds  into  mortgage' 

68. 

• 

A  grantee  in  a  deed  absolute  upon  its 
face,  which  has  been  decreed  to  be  a  mort- 
gage, who  enforces  a  decree  of  foreclosure 
ana  sale  by  bidding  in  the  mortgaged  prop- 
erty for  the  amount  due  upon  the  mort- 
gage, cannot  prosecute  an  appeal  from  the 
decree  adjudging  his  deed  to  be  a  mortgage 
and  directing  a  foreclosure  and  sale.  Rei- 
chelt  V.  Seal,  70  Iowa,  276,  41  N.  W.  16. 

A  decree  adjudging  a  conveyance  which 
was  absolute  upon  its  face  to  be  a  mort- 
gage, and  directing  the  sum  secured  there- 
by to  be  paid  with  interest  to  the  grantee, 
and  upon  the  payment  a  reconveyance  of 
the  land  to  be  made  to  the  grantor,  cannot 
be  reviewed  on  error  after  the  amount  of 
the  mortgage  debt  has  been  paid  into  court 
and  in  part  withdrawn  by  the  mortgagee  or 
his  attorney  of  record.  Ruckman  v.  Al- 
wood,  44  111.  183. 

A  plaintiff  in  an  action  seeking  to  set 
aside  a  conveyance  of  real  estate,  or  in  the 
alternative  to  declare  it  a  mortgage,  who 
accepts  payment  of  costs  awarded  by  a 
judgment  making  the  conveyance  a  mort- 
gage and  refusing  to  set  it  aside,  and  who 
acquiesces  in  the  alternative  relief,  waives 
his  right  to  appeal  from  so  much  of  the 
judgment  as  refuses  to  annul  the  convey- 
ance. Harris  v.  Taylor,  20  N.  Y.  Week. 
Dig.  379. 

A  plaintiff  in  an  action  for  an  accounting 
and  the  cancelation  of  a  deed,  in  which  a 
judgment  is  rendered  declaring  such  deed 
to  be  a  mortgage  and  ordering  it  foreclosed 
and  the  huid  covered  by  it  to  be  sold  to 
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satisfy  the  sum  found  due  thereon,  who, 
after  a  sale  under  the  judgment,  volun- 
tarily pays  and  satisfies  the  mortgage  and 
redeems  the  land,  waives  the  right  to  ap- 
peal from  such  judgment.  Signer  v.  Clark, 
13  N.  D.  35,  99  N.  \V.  68. 

6,  Mortgages, 

A  mortgagee  in  foreclosure  who  accepts 
voluntarily  a  distributive  share  of  a  fund 
in  court,  under  a  decree  apportioning  it  to 
him  and  otliers,  is  estopped  from  prosecut- 
ing proceedings  in  error  to  review  the 
judgment  and  decree.  Smith  v.  Powell,  5 
kan.  App.  652,  47  Pac.  992. 

A  mortgagee  who  proceeds  to  sell  the 
mortgaged  premises  under  a  decree  of  fore- 
closure waives  his  right  to  appeal  from  a 
part  of  such  decree  directing  the  sale  to  be 
made  subject  to  a  lien  adjudged  to  be  prior 
to  that  of  the  mortgage.  Male  v.  Harlan, 
12  S.  D.  627,  82  N.  W.  179. 

In  Male  y.  Harlan,  supra,  the  court,  in 
concluding  that  an  appellant  in  an  action 
to  foreclose  a  mortgage  had  waived  his 
right  to  appeal  from  a  decree  directing 
the  sale  of  the  mortgaged  premises  sub- 
ject to  an  encumbrance  adjudged  to  have 
priority  over  the  mortgage,  said:  "The 
right  to  sell  the  property  in  the  case  at  bar 
was  only  absolute  provided  the  sale  was 
made  subject  to  the  prior  lien  of  respond- 
ent. If  the  judgment  is  reversed  as  to  re- 
spondent, the  position  of  the  parties  will 
be  .  .  .  very  materially  changed.  Ap- 
pellants will  be  holding  the  title  to  prop- 
erty presumably  purchased  at  a  price  le^s 
than  its  value  to  the  extent  of  respondent's 
lien.  Respondent's  lien  being  adjudged 
to  be  subsequent  and  subject  to  appellants' 
lien,  his  right  of  redemption  will  be,  or 
might  be,  cut  off." 

In  a  controversy  respecting  the  priority 
of  certain  mortgages  and  the  right  to  the 
rents  of  the  mortgaged  real  estate,  the  ac- 
ceptance by  one  of  the  litigants  of  the  rents 
awarded  him  in  the  decree  precludes  him 
from  appealing  from  the  remaining  part  of 
the  decree  awarding  priority  to  his  adver- 
sary.   Thomas  v.  Negus,  7  111.  700. 

Caton,  J.,  dissented  upon  the  ground  that 
the  appellant  was  entitled  in  any  event  to 
tlie  rents  awarded  him  and  therefore  had 
a  right  to  review  that  part  of  the  decree 
which  gave  priority  to  his  adversary's 
mortgage.  The  court,  however,  afterwards 
in  Morgan  v.  Ladd,  7  III.  414,  expressly 
cited  and  proved  its  decision  in  the  first 
case. 

A  right  of  one  party  to  appeal  from  a  de- 
cree of  foreclosure  and  sale  in  a  suit  to 
foreclose  a  mortgage,  in  so  far  as  it  deter- 
mines the  question  of  priority  between  him- 
self and  another,  is  not  waived  by  his  hav- 
ing issued  an  execution  and  procured  a  sale 
of  the  mortgaged  premises  under  such  de- 
cree. Miller  v.  Washington  Sav.  Rank,  6 
Wash.  200,  31  Pac.  712. 

A  plaintiff  in  an  action  to  foreclose  a 
mortgage  conceded  to  be  a  prior  lion  upon 
the  mortgaged  premises  does  not  waive  his 
right  to  take  and  prosecute  an  appeal  from 
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a  decree  rendered-  therein  directing  the  sale 
of  a  portion  of  the  mortgaged  premises  »ep* 
arate  and  apart  from  the  rest,  and  the  ap- 
plication of  the  proceeds  of  such  sale  to 
the  discharge  of  subsequent  mechanics' 
liens,  in  preference  to  the  mortgage,  by  su- 
ing out  an  execution  upon  the  decree,  and 
proceeding  to  sell  the  remainder  of  the 
mortgaged  premises.  Inverarity  v.  Sto- 
well,  10  Or.  261. 

A  mortgagee  who  causes  the  mortgaged 
property  to  be  sold  under  a  decree  of  fore- 
closure and  sale,  and  the  proceeds  to  be 
applied  to  the  satisfaction  of  the  judgment 
and  the  mortgage,  is  precluded  theicliy 
from  appealing  from  so  much  of  such  jiul^'- 
ment  as  releases  and  discharges  certain  of 
the  defendants  from  personal  liability  for 
the  mortgage  debt.  Guaranty  Sav.  Bank 
V.  Butler,  56  Kan.  267,  43  Pac.  229. 

A  mortgagee  does  not  waive  his  right  to 
appeal  from  that  part  of  a  decree  of  fore- 
ch)sure  whioh  fixes  the  personal  liability 
of  the  defendants  for  any  deficiency  aris- 
ing from  the  sale  of  the  mortgaged  prem- 
ises, by  availing  himself  of  the  right  to 
sell  said  premises  under  the  foreclosure  de- 
cree. Goodlett  v.  St.  Elmo  Invest.  Co.  94 
Cal.  297,  29  Pac.  505. 

The  right  of  a  mortgagee  in  a  suit  to 
foreclose  the  mortgage,  to  sell  the  mort- 
gaged premises,  is  an  absolute  one,  inde- 
pendent of  and  unrelated  to  his  claim  for 
any  deficiency  that  may  arise  upon  the 
sale,  and  therefore  his  exercise  of  that  right 
does  not  impair  or  affect  his  right  to  re- 
view the  otner  parts  of  the  judgment.  Ibid. 

When  the  amount  to  which  a  mortgagee 
is  entitled  by  a  decree  of  foreclosure  and 
sale  of  the  mortgaged  'premises  is  to  some 
extent  dependent  upon  credits  to  be  given 
for  rents  collected  by  a  trustee  of  the  mort- 
gaged premises,  the  voluntary  action  of 
such  mortgagee  in  causing  execution  to  he 
issued,  and  the  mortgaged  premises  to  be 
sold  under  such  decree  for  an  amount 
which  fullv  satisfies  it,  is  a  waiver  of  the 
right  to  take  and  prosecute  an  appeal  from 
the  judgment  of  foreclosure  and  sale.  An- 
glo-American Land  Mortg.  &  Agency  Co.  v. 
Bush,  84  Iowa,  272,  50  N.  W.  1063;  Lom- 
bard V.  Bush,  85  Iowa,  718,  50  N.  W.  IOCS. 

A  mortgagee,  by  enforcing  a  decree  of 
foreclosure  by  a  sale  of  the  mortun.L'Cii 
premises,  and  a  waiver  of  all  claims  f.jr  <!c- 
ficiency,  is  not  precluded  from  appealing 
from  a  judgment  upon  a  counterclaim  for 
money  deposited  with  nim  by  tlie  mortgag- 
or, and  alleged  to  have  been  misappropriat- 
ed. First  Nat.  Bank  v.  Wakefield,  138 
Cal.  561,  72  Pac.  151. 

When,  in  an  action  for  an  account  of  the 
amount  due  upon  a  mortgage  and  for  a 
sale  of  the  mortgaged  premises,  the  only 
contested  question  is  whether  or  not  such 
mortgage  embraces  illegal  and  usurious  in- 
terest, the  mortgagee  is  not  precluded  from 
taking  and  prosecuting  an  appeal  from  a  de- 
cree adjudging  a  certain  sum  to  be  illegal 
and  usurious  interest,  by  accepting  and  re- 
ceipting for  the  principal  sum  and  legal 
interest  due  on  the  mortgage,  which  is  his 
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absolutely  in  anv  event.  Beals  v.  Lewis, 
43  Ohio  St.  220,  1  N.  E.  641. 

A  defendant  in  an  action  upon  a  note, 
and  to  foreclose  a  mortgage  given  to  se- 
cure the  payment  of  such  note,  cannot 
take  and  prosecute  an  appeal  from  a  judg- 
ment of  foreclosure  and  sale  providing,  in 
addition,  for  a  conveyance  to  him  by  his 
ativersary  of  the  latter's  interest  in  the 
property,  after  voluntarily  paying  the  judg- 
ment and  accepting  the  deed.  Wolf  v.  Mc- 
Mahon,  26  Kan.  141. 

A  mortgagee  who,  after  ap])ealing  from 
an  order  of  a  court  continuing  an  injunc- 
tion against  the  foreclosure  and  sale  of  the 
mortgage,  ^dth  a  proviso  that  it  shall  in 
no  wise  prevent  proceedings  to  foreclose  and 
<ell  the  mortgaged  premises  on  account  of 
any  after-occurring  default,  proceeds  to  ad- 
vertise the  mortgaged  property  for  sale  on 
account  of  a  subsequent  default  in  the  pay- 
ment of  interest,  and  to  invoke  the  au- 
thority of  the  order  from  which  he  has  ap- 
pealed as  warrant  for  his  course,  thereby 
t>top3  himself  from  further  prosecuting 
his  appeal  from  such  order.  Stewart  v. 
McCaddin,  107  Md.  314,  68  Atl.  671. 

7.  Mechanics*  liens, 

A  party  who  voluntarily  receives  his  pro- 
portionate share  of  the  proceeds  of  prop- 
erty sold  on  foreclosure  of  mechanics'  liens, 
and  distributed  according  to  the  terms  of 
t)ie  decree,  is  precluded  from  taking  and 
prosecuting  an  appeal  from  such  judgment. 
Prairie  Lumber  Co.  v.  Korsmeyer  (Kan.) 
43  Pac.  773. 

The  right  to  appeal  from  a  decree  deny- 
ing the  foreclosure  of  a  mechanics'  lien  is 
Tvaived  by  bringing  subsequently  an  attach- 
ment action  upon  the  same  claim,  under  a 
statute  making  the  right  to  the  attachment 
conditional  upon  the  fact  that  the  claim  is 
unsecured  by  any  lien  or  mortgage.  Ehr- 
man  v.  Astoria  R.  Co.  26  Or.  377,  38  Pac. 
306. 

h.  To  decrees  of  distrihutiout 

i.  Estates  of  decedents. 

The  acceptance  of  the  sum  awarded  in 
a  decree  distributing  the  estate  of  a  de- 
«*ascd  person,  in  full  of  the  distributive 
share  of  the  person  accepting  it,  extin- 
guishes and  satisfies  the  decree,  and  re- 
quires the  dismissal  of  an  appeal  from  it. 
Re  Baby,  87  CaL  200,  22  Am.  St.  Rep.  239, 
25  Pac  405. 

An  heir  or  legatee  cannot  appeal  from  a 
decree  distributing  the  estate  of  a  deceased 
person,  entered  upon  a  consent  to  the  set- 
tlement and  allowance  of  the  executor's  ac- 
count, and  which  has  been  fully  executed 
according  to  its  terms,  and  accepted  by  the 
persons  entitled  to  share  in  the  estate.  Re 
Shaver,  131  Cal.  219,  63  Pac.  340. 

An  appeal  cannot  be  maintained  from  a 
probate  order  fixing  the  balance  of  assets 
in  the  hands  of  a  retiring  administrator, 
and  discharging  him  upon  the  payment 
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thereof  to  his  successors,  after  the  success- 
ors have  received  and  accepted  the  amount 
fixed  by  said  order  and  the  administrator 
has  been  discharged  accordingly.  RoBards 
V.  Lamb,  70  Mo.  192. 

A  person  interested  in  an  estate  and  en- 
titled to  a  distributive  share  thereof,  who 
voluntarily  accepts  and  retains  a  share 
awarded  him  under  a  will  by  a  decree  of 
distribution,  is  estopped  from  taking  and 
prosecuting  an  appeal  from  such  decree, 
upon  the  ground  that  he  was  entitled  to 
the  whole  of  the  estate  against  such  will. 
Burton  v.  Brown,  22  Gratt.  1. 

A  legatee  in  a  will  does  not  waive  his 
right  to  appeal  from  a  judgment  and  de- 
cree distributing  the  estate,  by  accepting 
and  giving  a  receipt  in  full  for  the  share 
awarded  him  in  the  judgment  or  decree, 
when,  upon  the  law  and  the  facts,  he  was 
entitled  to  a  larger  amount.  Catlin  v. 
Wheeler,  49  Wis.  507,  6  N.  W.  935. 

A  creditor  of  the  estate  of  a  decedent, 
who  was  a  party  to  a  suit  whereby  title  to 
land  was  adjudged  to  have  been  in  the  de- 
cedent at  the  time  of  her  death,  and  the 
land  was  ordered  to  be  sold  to  pay  debts, 
is  estopped  from  appealing  from  the  judg- 
ment after  a  sale  thereunder  has  been  had 
and  by  his  consent  confirmed,  and  he  has 
received  the  sum  due  him  from  the  estate 
out  of  the  proceeds.  Parsons  v.  Ruther- 
ford, 84  Miss.  70,  36  So.  187. 

In  Re  Black,  32  Mont.  51,  79  Pac.  554, 
there  was  a  controversy  over  an  adminis- 
trator's account,  and  the  parties  entitled 
to  distribution  of  the  estate  accepted  the 
amounts  allowed  them,  and  took  appeals 
for  the  purpose  of  obtaining  additional 
amounts  which  had  been  disallowed.  It 
was  contended  that  thd  amounts  allowed 
were  due  to  the  distributees  in  any  event, 
and  that  their  right  to  appeal  from  the  dis- 
allowance of  their  other  claims  was  within 
the  exception  of  the  general  rule.  In  this, 
said  the  court,  we  do  not  agree.  The  ap- 
peals were  taken  generally,  both  from  the 
judgment  and  from  the  order  denying  a 
new  trial,  and  the  purpose  sought  is  a  re- 
versal of  the  action  of  the  district  court 
as  a  whole.  Where  the  appeal  is  general, 
and  a  reversal  of  the  judgment  as  a  whole 
is  sought,  so  that  the  trial  court  may  hear 
the  case  anew,  with  the  probable  result  that 
the  amount  awarded  to  the  appellants  may 
be  greater  or  less  under  proof  of  facts  and 
circumstances  which  may  be  entirely  dif- 
ferent, the  re'sult  of  the  appeals  should  put 
the  parties  in  statu  quo.  In  this  case  ob- 
jections were  made  to  many  items.  Some 
of  them  were  sustained  and  some  overruled, 
and  the  action  of  the  court  as  a  whole  is 
complained  of.  If  these  appeals  should  be 
tried  upon  their  merits,  and  the  judgment 
reversed,  upon  another  trial  in  the  court 
below  the  administrator  might  be  sustained 
in  some  of  his  claims  upon  adducing  oth- 
er proof,  and  thus  the  result  would  be  that 
the  parties  would  not  stand  relatively  in 
the  same  position  as  when  the  original 
judgment  was  entered.  Under  such  circum- 
stances,  we   feel   constrained  to   hold  that 
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the  appeals  fall  under  the  general  rule,  and 
that  they  must  therefore  be  dismissed. 

A  ward  who,  after  a  controversy  with  hh 
guardian  in  respect  of  the  account  of  the 
latter,  in  which  he  claimed  certain  sums 
that  the  guardian  had  not  charged  himself 
with,  accepts  and  receives  from  the  guard- 
ian the  amount  admitted  and  found  to  be 
due  by  the  probate  court  in  proving  and 
settlins  the  account,  is  precluded  from  tak- 
ing and  prosecuting  an  appeal  from  the  de- 
cree of  settlement.  Re  Sachleben,  106  Mo. 
App.  307,  80  S.  W.  737. 

In  Gibson's  Appeal,  108  Pa.  244,  a  de- 
cree of  distribution  of  the  estate  of  a  de- 
ceased testator  who  had  devised  and  be- 
queathed his  residuary  estate  to  trustees 
to  pay  the  net  income  in  equal  third  parts 
to  his  widow,  his  son,  and  his  daughter 
during  their  lives,  without  disposing  of  the 
principal,  made  after  the  death  of  the 
widow  and  the  son,  awarding  one  half  of 
the  personalty  to  the  son's  administrator 
and  the  daughter  each,  after  the  lattcr's 
election  to  terminate  the  trust,  was  af- 
firmed on  the  merits  as  against  the  claim 
of  the  daughter  that  she  was  entitled  to 
the  entire  corpus;  but,  in  declaring  the  de- 
cree right  upon  the  merits,  the  court  went 
further  and  held  that  the  daughter  had 
waived  her  right  to  appeal  by  accepting 
the  amount  awarded  to  her  by  such  decree. 

X^.  Estatea  of  debtors. 

When,  in  an  action  brouglit  by  a  judg- 
ment creditor  of  an  insolvent  corporation 
in  behalf  of  himself  and  other  creditors, 
against  it  and  its  stockholders,  to  wind  up 
its  affairs,  judgments  are  directed  against 
sundry  stockholder^,  after  specified  amounts 
and  costs  are  allowed  to  the  attorneys  for 
such  stockholders,  payable  out  of  the  as- 
sets of  the  corporation,  the  acceptance  and 
retention  by  an  attorney  for  one  of  such 
stockholders  of  the  sum  allowed  him  for 
costs  is  an  acquiescence  in  the  judgment, 
and  estops  such  stockholder  or  his  repre- 
sentative from  taking  and  prosecuting  an 
appeal  from  such  judgment.  Carll  v.  Oak- 
ley, 97  N.  Y.  633. 

A  creditor  in  a  suit  to  set  aside  a  pref- 
erential trust  deed,  who  accepts  the  sliare 
of  the  proceeds  of  the  trust  awarded  to  him 
by  the  judgment,  waives  his  right  to  appeal 
from  such  judgment.  Dunham  v.  Randall 
&  G.  Ck>.  11  Tex.  Civ.  App.  265,  32  S.  W. 
720. 

After  a  party  to  a  proceeding  to  liqui- 
date and  distribute  the  estate  oi  an  insol- 
vent debtor  under  a  statutory  assignment 
for  creditors  has  perfected,  and  is  engaged 
in  prosecuting,  his  appeal  from  orders  and 
decrees  made  in  the  course  of  the  proceed- 
ings, his  acceptance  and  retention  of  the 
distributive  share  allowed  him  by  a  decree 
of  distribution  does  not  constitute  a  waiv- 
er of  his  appeal,  nor  operate  to  estop  him 
from  prosecuting  it.  Re  Day,  18  Wash. 
359,  51  Pao.  474. 

The  acceptance  by  a  judgment  debtor  of 
a  part  of  the  proceeds  of  the  sale  of  his 
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homestead  property  upon  execution  is  a 
waiver  of  his  right  to  appeal  from  the 
judgment  subjecting  the  property  to  the 
execution  sale.  Turner  v.  Markham,  152 
Cal.  246,  92  Pac.  485. 

In  the  case  of  Turner  t.  Markham,  su- 
pra, the  defendant's  property  which  he 
claimed  to  be  exempt  as  a  homestead  was, 
by  a  judgment  of  the  court  in  regular  pro- 
ceedings initiated  for  the  purpose,  directed 
to  be  sold  upon  execution,  and  it  realized 
at  the  sale  about  $20,000.  The  debtor  ap- 
nealed,  but,  pending  his  appeal,  accepted 
from  the  sheriff  $5,000,  to  which  he  was 
entitled  by  the  judgment  as  the  amount  of 
his  homestead  exemption.  Against  a  mo- 
tion to  dismiss  the  appeal,  it  was  argued 
that  the  $5,000  belonged  to  the  judgment 
debtor  in  anv  event, — it  was  a  sum  which 
was  unquestionably  his,  and  therefore  did 
not  destroy  his  right  to  have  the  judgment 
subjecting  his  property  to  sale  on  execu- 
tion reviewed  upon  appeal.  And  then  again 
it  was  contended  that  the  acceptance  of  the 
$5,000  was  not  voluntary,  but  was  under 
legal  compulsion,  because  a  refusal  to  ac- 
cept it,  if  persisted  in  for  more  than  six 
months,  pending  the  determination  of  the 
appeal,  would  have  left  the  money  liable  to 
seizure  by  other  creditors.  To  this  argu- 
ment the  court  replied  as  follows:  It  ii 
true,  as  appellant  says,  that  the  amount 
of  money  to  which  he  was  entitled  was  not 
in  dispute,  but  none  the  less  the  very  mat- 
ter in  controversy  was  whether  his  home- 
stead should  take  the  form  of  money  or  of 
land,  and  in  accepting  the  money  there  is 
an  acquiescence  upon  his  part  in  the  judg 
ment  which  decreed  the  form  which  the  ex- 
emption should  take. 

The  appellant  has  accepted  $5,000  and 
has  devoted  it  to  his  own  use.  He  is  a 
judgment  debtor  in  insolvency.  If  he  sue 
ceeded  upon  his  appeal  in  oyerthrowini^ 
the  sale  of  his  homestead,  the  purchaser  n' 
that  sale  could  recover  from  tne  judgment 
creditor  the  full  amoimt  paid.  6o  that,  ii 
this  appeal  should,  under  these  circumstan 
ces,  be  successfully  prosecuted,  the  re^^poiid 
ent  would  become  liable  for  the  $5,oO(> 
which  appellant  has  taken  to  his  own  use 
Here  clearly  a  situation  is  presented  \vhcr( 
the  appellant,  by  his  election,  has  chanjrei 
the  position  of  the  respondent  to  the  lui 
ter's  injury,  and  the  doctrine  of  estoi)ie 
by  election  clearly  applies. 

c.  In  actiona  to  recover  possession  oi 
personal  property, 

A  plaintiff  suing  to  recover  the  possos 
sion  of  several  slaves,  and  recovering  jud^: 
ment  for  one  only,  which  he  afterwards  en 
forces  as  to  the  particular  slave  awarded 
cannot  be  permitted  to  prosecute  an  nppea 
from  the  judgment  refusing  him  poshes- i«'i 
of  the  remaining  slaves,  without  restoriii! 
the  one  he  has  recovered  by  means  of  tli 
judgment.    Earle  v.  Reid,  25  Ala.  463. 

The  effect  of  permitting  one  who  sues  t* 
recover  possession  of  several  chattels  to  ac 
cept  a  judgment  for  one  of  them,  and  prose 
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eute  an  appeal  from  the  refusal  to  award 
him  the  others,  woul4  be  to  split  up  a 
cause  and  render  several  judgments  in  one 
suit  for  different  parts  of  the  property 
sought  to  be  recovered.     Ibid. 

If  a  judgment  in  an  action  of  detinue  to 
recover  several  slaves  is  for  one  slave  when 
it  should  have  been  for  several,  it  is  erro- 
neous, and  in  order  that  the  whole  num- 
ber sued  for  may  be  recovered,  it  must  be 
reversed,  that  upon  another  trial  the  prop- 
er judgment  may  be  granted.  In  such  a 
case  a  plaintiff  cannot  affirm  the  correct- 
ness of  the  judgment  by  enforcing  its  sat- 
isfaction, and  at  the  same  time  assign  er- 
rors for  not  awarding  him  enough.    Ibid. 

We  have,  said  the  court  in  Earle  v.  Reid, 
supra,  seen  no  case,  and  we  apprehend  none 
can  be  found,  where,  in  a  proceeding  in  a 
oommon-law  court,  a  plaintiff  in  error  has 
had  a  judgment  affirmed  for  all  that  he 
has  recovered  in  the  case  below,  and  has 
procured  a  reversal  of  the  judgment  as  to 
what  he  failed  to  recover,  with  an  order 
remanding  that  portion  of  the  case  for  a 
subsequent  trial. 

A  pUintiff  in  replevin  for  the  possession 
of  three  hogs,  who  recovers  judgment  for 
two  of  the  animals  claimed  and  costs,  and 
against  whom  judgment  for  the  remaining 
animal  and  his  lulversary's  costs  is  ren- 
dered, and  who  enforces  by  execution  and 
collects  his  own  costs,  is  estopped  from 
thereafter  prosecuting  error  from  so  much 
of  the  judgment  as  awarded  the  other  ani- 
mal and  costs  to  his  adversary.  McKee  v. 
Goo<lrich,  84  Neb.  479,  121  N.  W.  677. 

When,  in  an  action  to  recover  possession 
f^i  a  promissory  note  with  damages  for  de- 
taining it,  tlie  plaintiff  recovers  both  the 
n^'tc  and  the  damages,  the  omission  of  the 
defendant  to  complain  of  so  much  of  the 
judcfment  as  awarded  possession  of  the  note 
to  the  plaintiff,  and  his  acquiescence  in  that 
part  of  the  judgment,  does  not  estop  him 
from  taking  and  prosecuting  an  appeal 
from  the  portion  of  the  judgment  which 
awarded  damages  for  the  detention.  Liles 
V.  New  Orleans  Canal  v.  Bkg.  Co.  6  Rob. 
(U.)  273. 

A  defendant  in  replevin  brought  to  re- 
wrer  the  po^^session  of  several  chattels 
<ioe5  not  waive  his  right  to  appeal  from  a 
judgment  awarding  some  of  the  chattels  to 
his  adversary,  by  accepting  the  others  that 
we  awarded  to  him,  when  they  are  volun- 
tarily tendered  by  his  opponent.  Jaynes 
T.  Jaynes,  8  N.  Y.  Civ.  Proc.  Rep.  94. 

From  my  examination  of  the  authorities, 
Mid  Signor,  J.,  in  Jaynes  v.  Jaynes,  supra, 
I  think  it  will  be  found  that,  in  every  case 
where  an  appellant  has  been  held  to  have 
estopped  himself  from  prosecuting  an  ap- 
P^l,  by  availing  himself  of  the  fruits  of 
tKe  judgment,  either  the  provisions  were  so 
(impendent  on  each  other  that  availing  him- 
self of  any  part  was  entirely  inconsistent 
vith  his  appeal,  or  he  has  taken  active 
^t'ps  to  enforce  a  judgment  which  he 
»>ught  wholly  to  reverse;  and  that  no  case 
♦^f  a  voluntary  payment  or  voluntary  de- 
ViyfTT  of  property,  without  any  steps  being 
»  LR.A.(N.S.) 


taken  by  the  appellant  to  enforce  the  judg- 
ment, has  been  held  an  estoppel,  especially 
where  not  inconsistent  with  what  the  ap- 
pellant sought  to  accomplish  by  appeal. 

d.  In  divorce  auita. 

The  marriage  of  one  against  whom  a  de- 
cree of  divorce  has  been  granted  bars  him 
from  prosecuting  an  appeal  from  such  de- 
cree. Garner  v.  Garner,  38  Ind.  139;  Rari- 
den  V.  Rariden,  33  Ind.  App.  284,  104  Am. 
St.  Rep.  252,  70  N.  E.  398. 

It  seems  to  be  the  law,  said  the  court  in 
Garner  v.  Garner,  supra,  that  one  cannot 
be  relieved  from  a  judgment  of  divorce  aft- 
er using  the  privileges  of  the  judgment. 

A  party  to  a  decree  of  divorce  who  not 
only  fails  to  prosecute  a  writ  of  error,  but 
receives,  enjoys,  and  retains  property 
awarded  to  her  by  the  decree,  and  uses  the 
privilege  allowed  by  it  to  marry  again,  can- 
not, in  a  new  and  different  suit,  complain 
of  and  avoid  the  burdens  imposed  by  such 
decree,  if  any  exist.  Bourne  v.  Simpson, 
9  B.  Mon.  454. 

A  defendant  in  an' action  for  divorce,  who 
has  been  awarded  a  specific  sum  of  money 
for  alimony,  counsel  fees,  and  costs,  by  a 
judgment  dissolving  the  bonds  of  matri- 
mony between  the  parties,  waives  her  ri^ht 
to  appeal  from  the  judgment  by  accepting 
the  sum  awarded.  Storke  v.  Storke,  132 
Cal.  349,  64  Pac.  578. 

The  acceptance  by  a  wife  in  a  suit  for 
alimony  against  her  husband,  of  a  sum 
awarded  specifically  for  the  support  and 
maintenance  of  a  child  of  the  marriage, 
does  not  preclude  her  from  appealing  from 
the  order  refusing  an  allowance  of  alimony 
to  herself,  nor  does  it  justify  a  dismissal 
of  her  appeal.  Coley  v.  Coley,  128  Ga.  654| 
58  S.  £.  205. 

A  defendant  in  a  divorce  suit  who  ac- 
cepts costs  and  alimony  directed  by  the 
court  in  the  final  order  for  judgment,  to 
be  paid  by  her  adversary,  is  precluded  from 
taking  and  prosecuting  an  appeal  from  the 
decree  of  divorce.  Williams  v.  Williams, 
6  N.  D.  269,  69  N.  W.  47. 

An  appellant  in  an  action  brought  to 
obtain  a  divorce  and  to  cancel  a  deed  does 
not  waive  a  right  to  prosecute  an  appeal 
or  writ  of  error  from  a  judgment  refusing 
to  annul  the  deed,  by  accepting  and  en- 
forcing such  judgment  with  respect  of  the 
divorce  and  allowance  of  alimony.  Woeltz 
V.  Woeltz,  93  Tex.  648,  57  S.  W.  35. 

A  party  against  whom  a  divorce  has  been 
granted  is  not  estopped  from  taking  and 
prosecuting  an  appeal  from  an  order  deny- 
ing a  motion  to  vacate  the  judgment  of  di- 
vorce on  the  ground  that  it  was  procured 
by  fraud,  by  having  accepted  the  benefits  of 
such  judgment  prior  to  making  the  motion 
to  vacate  it.  Wiemer  v.  Wiemer  (N.  D.) 
126  N.  W.  1009. 

c.  To  recoveries  of  money* 

1,  Collections* 

(a)  In   general. 

One  who  has  recovered  a  judgment  and 
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collected  it  will  not  be  permitted  to  reverse 
it  on  error.  Watkins  v.  Martin,  24  Ark. 
14,  81  Am.  Dec.  59. 

A  plaintifif  who  collects  and  satisfies  a 
judgment  in  his  favor  cannot  prosecute  an 
appeal  from  an  order  denying  his  motion 
for  a  new  trial.  People  ex  rel.  Dunn  v. 
Burns,  78  Cal.  646,  21  Pac.  640. 

It  is  manifestly  unjust  to  permit  a  part- 
ly successful  litigant  to  take  all  the  money 
the  decree  gives  him,  and  then  speculate 
upon  the  possibilities  of  getting  more  by 
means  of  a  writ  of  error.  Holt  v.  Rees, 
46  111.  181. 

An  appellant  who  elects  to  collect  his 
judgment  ratifies  it,  and  is  estopped  from 
prosecuting  an  appeal,  as  being  inconsist- 
ent with  his  conduct  in  collecting  the  judg- 
ment as  a  valid  one.  Paine  v.  Wool  ley, 
80  Ky.  568.  The  counsel  for  appellants 
have  cited  a  number  of  authorities,  said 
the  court  in  that  case,  which  it  is  contend- 
ed establish  a  different  rule;  but  after  a 
patient  and  thorough  examination  of  each 
case,  we  are  unable  to  find  that  any  of 
them  go  further  than  to  hold  that  neither 
a  voluntary  payment  by  the  defendant  of 
the  judgment,  nor  a  partial  satisfaction 
thereof  under  coercion,  will  constitute  a 
waiver  of  the  appeal  or  a  release  of  errors; 
but  the  >veight  of  authority  is  to  the  effect 
that  an  acceptance  of  full  satisfaction  of 
the  judgment  annihilates  the  right  further 
to  prosecute  the  appeal,  although  there  are 
cases    holding    the    contrary    view. 

The  reasons  for  the  general  rule  were 
tersely  stated  by  the  court  in  Paine  v. 
WooUey,  supra,  as  follows:  The  judgment 
must  be  either  legal  or  erroneous.  If  legal, 
no  appeal  should  have  been  prosecuted 
from  it;  if  illegal,  its  collection  ought  not 
to  have  been  enforced.  So  the  appellants 
are  in  this  dilemma:  they  have  wronged 
the  appellees  either  by  coercing  the  satis- 
faction of  an  unlawful  judgment,  or  by  ap- 
pealing from  the  valid  judgment.  There- 
fore, if  the  collection  of  the  judgment  be 
right,  the  appeal  must  be  wrong,  and  if  the 
appeal  is  well  taken,  the  judgment  ought 
not  to  nave  been  collected. 

It  is  generally  agreed  that  whoso,  by 
process  or  other  compulsion,  coerces  pay- 
ment of  or  enforces  according  to  its  terms 
a  judgment  or  decree  which  has  been  ren- 
dered in  his  favor,  thereby  waives  or  aban- 
dons his  right  to  take  or  maintain  appeal 
or  error  to  review  it.  Owens  v.  Read  Phos- 
phate Co.  115  Ga.  768,  42  S.  E.  62;  Rei- 
chelt  V.  Seal,  76  Iowa,  275,  41  N.  W,  16; 
Anglo-American  Land,  Mortg.  &  Agency 
Co.  V.  Bush,  84  Iowa,  272,  60  N.  W.  1063; 
Lombard  v.  Bush,  85  Iowa,  718,  50  N.  W. 
1068;  Paine  v.  WooUey,  supra;  Com.  v. 
South,  80  Ky.  582;  Meek  v.  Lacy,  6  Ky. 
L.  Rep.  510;  Noe  v.  Litsey,  8  Ky.  L.  Rep. 
610;  Cassell  v.  Fa^in,  11  Mo.  207,  47  Am. 
Dec.  151;  Waddiiigham  v.  Waddingham,  27 
Mo.  App.  SyO;  Mclvee  v.  Goodrich,  84  Neb. 
479,  121  N.  W.  577;  Bennett  v.  Van  vSyckel, 
18  N.  Y.  481;  Knapp  v.  Brown,  45  N.  Y. 
207,  11  Abb.  Pr.  N.  S.  118:  Moore  v.  Floyd, 
4  Or.  260;  Merriam  v.  Victory  Min.  Co., 
29  L.R.A.(N.S.) 


37  Or.  321,  56  Pac.  75,  58  Pac.  37,  60  Pa 
997;   Matlow  v.  Cox,  26  Tex.  578;   Fly 
Bailey,  36  Tex.  119. 

If  a  litigant  would  reverse  a  judginen 
he  must  abstain  from  enforcing  those  par 
of  it  that  are  in  his  favor,  and  which  a 
so  connected  with  or  dei>endent  upon  t! 
parts  that  he  assails  that  they  ought  all 
stand  or  fall  together.  Cornell  v.  Doii 
van,  14  Daly,  292,  12  N.  Y.  S.  R.  117. 

The  enforcement  of  a  judgment  by  e^ 
cution  or  otherwise  is  a  ratification  of  a 
acquiescence  in  it,  and  is  an  abandonmc 
by  the  party  in  whose  favor  it  was  u 
dered  of  the  right  to  appeal  from  it.  Fli 
v.  Keefe,  37  N.  S.  67. 

If  a  judgment  is  rendered  in  favor  oi 
plaintiff  which  he  regards  as  too  small, 
may  except  and  have  the  question  test 
or  may  -suppress  his  dissatisfaction  s 
collect  the  judgment;  but  he  cannot 
both.  Coley  v.  Coley,  128  Ga.  654,  53 
E.   205. 

If  a  successful  party,  after  collecting 
judgment,  seeks  to  gain  more  by  the  pn 
cution  of  an  appeal,  and  thereby  incurs 
hazard   of   eventually    recovering    less, 
appeal  should  be  dismissed.     Beclitel  v 
ans,  10  Idaho,  147,  77  Pac.  212. 

A  plaintiff  who  causes  a  general   ex< 
tion   to   issue  upon   a  judgment   which 
has    recovered,    and    institutes    proceedi 
in  garnishment  to  collect  it,  thereby  wa: 
his  right  to  prosecute  a  writ  of  error 
viously    taken    to    review    such    jud'- 
Merchants'  Nat.  Bank  v.  Quinton,   " 
App.  882,  67  Pac.  261. 

But  the  mere  issue  of  an  utii^n  u 

a  judgment  after  a  plaint'  .s  'pp  *^! 
his  appeal  therefrom,  whet  'he  execu 
has  been  returned  unsatisfit  i  and  romi 
wholly  uncollected,  does  nc*  amount  ' 
waiver  of  the  right  of  the  pi  ntiff  to  pr 
cute  an  appeal  from  the  judgment.  ^ 
nish  V.  Peck,  53  Iowa,  157,  1  N.  ' 
rehearing  denied  in  53  Iowa,  163,  4 
898. 

We  may  conclude  with  perfect  confid'' 
said  the  court  in  Paine  v.  Woolley,  si 
after  citing  a  goodly  number  of  cases 
cided  in  other  states,  that  the  general  f 
ciple  is  that  a  party  who  has  recovi 
judgment  on  a  claim  which  cannot  be  f 
up  and  made  the  basis  of  several  cause 
action,  and  afterwards  coerced  full  si 
faction  by  writ  of  execution  or  autlio 
of  the  court,  cannot  maintain  an  ap 
from  the  judgment  against  the  objcctioi 
the  judgment  debtor.  The  doctrine  is 
ported  by  the  authorities  cited  and  a  ! 
list  of  cases,  from  which  we  deem  it 
necessary  to  make  quotations. 

The  identical  question  raised  on   tins 
peal,  said  the  court  in  Com.  v.  Scnitli, 
pra,  was  decided  by  this  court  at  the  j 
ent  term  in  the  case  of  Paine  v.    Woo 
supra.     It  is  there  settled  that  a  pa-  ' 
obtains  the  benefit  of  a  judgment 
cause,  by  coercing  payment  from   '^ 
or,  is  afterwards  precluded  from   pr* 
ing  un  appeal  in  this  court  for  the  puri 
of  reversing  it. 
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:iiQtiff  in  an  action  to  recover  dam- 
r  personal  injuries  caused  by  the 
t-fsee  of  the  defendant,  who  recovers 
kSi^ot  ^nd  collects  it  with  costs  un- 
iL-r&t  of  execution,  is  precluded  there- 
in taking  and  prosecuting  an  appeal 
'&-h  judgment  upon  the  ground  that 
K:.:ted  his  damages  to  external  inju- 
L>r.e,  and  denied  him  any  recovery  of 
Lf;  for  consequential  shock.  Flinn  v. 
L  >jpra. 
.  however,  been  held  in  the  United 
iipreme  Court  that  the  partial  sat- 
;3  of  a  judgment,  whether  obtained 
rvr  or  voluntary  payment,  is  no  bar 
Pit  of  error  brought  by  the  party  in 
favor  the  judgment  was  rendered  to 
it,  where  it  appears  that  the  ]evy 
ijuie  or  the  payment  was  received 
k»  the  service  of  the  writ.  United 
r.  Dasliiel,  3  Wall.  688,  18  L.  ed. 
'jfier.    Nelson,   and   Davis,   J  J.,   dis- 

.t  has  also  been  held  in  New  York 
plaintiff  who  recovers  a  judgment 
8uni  less  than  that  demanded  by 
his  complaint  is  not  estopped  from 
and  prosecuting  an  appeal  upon  the 
that  it  is  insufficient,  by  issuing  an 
u  and  instituting  supplementary 
iigs  upon  such  judgment.  New  Ko- 
/as  &  Fuel  Co.  v.  Van  Benschoten, 

Div.  477,  62  N.  Y.  Supp.  398. 
entucky  a  statute  has  been  enacted 
ode,  §  757)    providing  that  when  a 
recovers   judgment  for   a   part  only 
d-'"ind,    the    enforcement    of    such 
at     .    .>11     not     prevent     him     from 
-^iii.^     "H.  appeal  a-s  to  the  part  not 
jtd,     I  ys  statute  has  the  effect  to 
-l  the  dismissal  of  an  appeal  by  one 
is    col^^ted  the   judgment   appealed 
-vhere.    ijs  complaint  is  that  he  did 
rpver  ali  that  he  was  entitled  to  re- 
Turner  V.  Johnson,  18  Ky.  L.  Rep. 
I  S.  W.  1027,  on  rehearing  36  S.  W. 

Igment  creditor  who  has  appealed 
judgment  in  an  action  brought  by 

set  aside  a  conveyance,  and  to 
certain   real  estate  to  the   lien  of 

tent,  does  not  waive  his  right  to 

|te   an    appeal   from   such   judgment, 

ing  an  execution  upon  his  original 

It  and   selling  the  land  in  contro- 

id  collectinff  a  part  of  the  sum  due 

Kenton  v.  Morgan,  16  Wash.  30,  47 

U. 

lintifT  in  a  trustee  process  who  re- 

jfinal  judgment  against  the  principal 

it,  but  fails  to  recover  against  the 

and  who,  after  appealing  from  the 

it  discharging  the  trustee,  takes  out 

m  against  the  principal  defendant, 

waives  his  right  further  to  prosecute 

^al.    Jarvis  v.  Mitchell,  09  Mass.  530. 

[acting  y.  Kasting,   47   111.  438,  the 

'S  had   recovered   a   judgment  for   a 

i..  '•riount  before  a  justice  of  the  peace, 

riieming  it  insufficient,  appealed  for  a 

;  i  tl  in  the  circuit  court.    Having  col- 

thc  judgment,  a  motion  was  made  to 

A,(N.S.) 


dismiss  upon  the  authority  of  the  decisions 
in  Morgan  v.  Ladd,  7  111.  414,  and  Thomas 
v.  Negus,  7  111.  700,  which  was  denied  upon 
the  appellant's  paying  into  court  the  amount 
collected.  A  judgment  having  been  recov- 
ered for  a  very  much  larger  amount,  tlie  de- 
fendant sought  to  reverse  it  in  the  su- 
preme court  upon  writ  of  error.  The  court 
distinguished  the  cases  cited,  in  the  follow- 
ing terms:  "We  have  no  disposition  to  ques- 
tion the  correctness  of  these  decisions,  but 
this  case  is  not  within  the  principle  recog- 
nized by  them.  This  circuit  court,  on  an 
appeal  from  a  justice  of  the  peace,  does  not 
sit  as  a  court  of  errors,  but  tries  the  cause 
de  novo.  It  will  not  be  denied  that  a  party 
has  a  right  to  appeal  from  a  judgment  of  a 
justice  of  the  peace  in  his  own  favor,  and, 
on  trial  de  novo  in  the  circuit  court,  recover 
a  much  larger  amount,  as  much  larger  as  the 
proof  will  allow,  so  that  the  amount  is  not 
beyond  the  jurisdiction  of  a  justice  of  the 
peace,  and  does  not  exceed  the  amount  in- 
dorsed on  the  summons.  This  is  the  theory 
and  the  law  of  such  proceedings.  Even  from 
a  judgment  in  the  circuit  court  in  favor 
of  a  plaintiff,  he  may  appeal  or  bring  error  to 
the  supreme  court.  The  only  embarrassing 
feature  in  this  case  is  the  fact  that  the 
plaintiff  received  the  amount  of  the  judg- 
ment, and  then  appealed.  It  is  very  manifest 
from  the  affidavit  of  the  plaintiff,  that  this 
was  done  with  no  expectation  that  his  rights 
would  be  compromised  thereby;  and  in  ig- 
norance of  his  rights  he  innocently  supposed 
the  amount  of  the  judgment  was  for  his  dam- 
ages in  not  getting  the  corn,  and  that  he  was 
to  have  the  corn  as  well.  It  is  very  evident 
that  the  plaintiff  did  not  recover  anything 
like  the  amount  of  his  demand,  and  to  which 
there  was  no  defense.  His  right  to  take  the 
case  by  appeal  to  the  circuit  court  for  a 
new  trial,  although  he  did,  under  the  cir- 
cumstances shown,  accept  the  small  amount 
found  by  the  jury,  was  not  thereby  de- 
stroyed, and  the  question  whether  the  plain- 
tiff received  the  amount  of  the  judgment 
rendered  by  the  justice  as  a  satisfaction  of 
his  demand  could  not  be  presented  and  tried 
on  a  motion  to  dismiss  the  appeal  and  suit. 
If  so  received,  it  should  have  been  relied 
upon  as  a  bar  on  the  trial  de  novo  in  the 
circuit  court,  like  payment,  accord  and  sat- 
isfaction, or  other  defense  arising  after  a 
trial  before  a  justice  of  the  peace.  It  was 
for  the  jury  to  determine  with  what  inten- 
tion the  plaintiff  received  the  amount;  if 
only  as  a  partial  payment,  it  should  have 
been  allowed  as  a  credit  pro  ianio,  but  if  in 
discharge  of  the  plaintiff's  claim,  then  as  a 
bar  to  any  further  recovery. 

(b)  In  Alabama, 

In  the  state  of  Alabama  the  general  rule 
that  the  collection  of  a  judgment  by  an  ap- 
pellant precluded  the  prosecution  of  his  ap- 
peal was,  in  the  earlier  cases  at  least,  sub- 
ject to  the  qualification,  unless  he  shall  have 
refunded  or  replaced  his  adversary  in  his 
antecedent  status. 

It  has  been  held  frequently  in  Alabama, 
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that  one  in  whose  favor  a  judgment  or  de- 
cree has  been  rendered,  and  who  has  collect- 
ed or  enforced  it,  will  not  be  allowed  to 
prosecute  or  maintain  an  appeal  to  review, 
revise,  or  reverse  it,  until  lie  has  first  re- 
fund^ or  put  his  opponent  in  statu  quo 
ante.  Hall  v.  Hrabrowski,  9  Ala.  278 ;  Brad- 
ford V.  Bush,  10  Ala.  274;  Riddle  v.  Hanna, 
26  Ala.  484;  Garner  v.  Prewitt,  32  Ala.  13. 

The  receipt  of  money  due  upon  a  decree, 
and  the  allowance  of  its  satisfaction  in  con- 
sequence of  the  payment  in  full  before  an 
appeal,  is  a  waiver  of  all  errors,  unless  the 
money  thus  received  is  returned  or  tendered 
to  the  appellee  before  the  proceeding  to  as- 
sign errors  in  the  appellate  court.  Murphy 
T.  Murphy,  45  Ala.  123. 

The  rule  holds  good  in  cases  where  the 
plaintiff  sues  out  execution  and  collects 
only  a  part  of  the  judgment. 

When  a  plaintiff  sues  out  execution  and 
collects  the  amount  of  a  judgment  or  decree 
in  his  favor  for  a  part  of  it,  and  thus  af- 
firms the  regularity  of  such  judgment  or 
decree,  he  will  not  be  allowed  to  assign  er- 
ror, until  the  defendant  has  been  placed  in 
statu  quo.  Knox  v.  Steele.  18  Ala.  815,  54 
Am.  Dec.  181. 

The  court  in  Knox  v.  Steele,  supra,  con- 
sidered the  rule  settled  by  the  cases  in  Hall 
▼.  Hrabrowski  and  Bradford  v.  Bush,  supra, 
that  where  a  plaintiff  has  sued  out  an  exe- 
cution and  collected  all  or  a  portion  of  the 
judgment  or  decree,  he  will  not  be  heard 
upon  errors  assigned  by  him,  until  the  money 
collected  by  him  on  execution  has  been  re- 
funded. 

It  is,  according  to  the  court  in  Hall  v. 
Hrabrowski,  supra,  obviously  unjust  that 
a  plaintiff  should  collect  the  amount  of  his 
judgment,  which  he  con  plains  of  as  errone- 
ous and  in  which  he  may,  upon  another  trial, 
fail  entirely  to  recover  anything,  and  at  the 
same  time  be  permitted  to  prosecute  a  writ 
of  error  to  review  such  judgment.  And,  ac- 
cording to  the  same  court  in  Bradford  v. 
Bush,  supra,  it  is  both  vexatious  and  op- 
pressive in  a  plaintiff  to  prosecute  a  writ  of 
error  to  reverse  a  judgment,  the  correctness 
of  which  he  has  impliedly  affirmed  by 
coercing  payment  from  the  defendant  by 
means  of  it. 

The  doctrine  that  an  appeal  cannot  be 
prosecuted  without  restitution  does  not 
Involve  the  idea  of  a  waiver  or  of  a  denial 
of  the  appeal.  It  says  you  cannot  equitably 
sustain  an  appeal  unless  you  make  restitu- 
tion. It  does  not  say  you  have  waived  an 
appeal,  or  that  an  appeal  is  denied.  It  sim- 
ply says  justice  and  right  require  the  per- 
formance of  a  precedent  condition,  and  un- 
til that  condition  is  complied  with,  an  appeal 
cannot  be  prosecuted.  Hoard  v.  Hoard,  41 
Ala.  500. 

The  principle  upon  which  appellate  tribu- 
nals refuse  to  entertain  appeals  unless  resti- 
tution is  made  is  strictly  analogous  to  the 
chancery  doctrine  that  he  who  seeks  equity 
must  do  equity.    Ibid. 

It  is  inequitable  for  one  to  reverse  a 
judgment  or  decree  while  he  retains  that 
which  the  judgment  or  decree  awarded,  and 
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to  which,  without  such  judgment  or  decree, 
he  was  not  entitled.     Ibid. 

The  judicial  position  in  Alabama  has  been 
heretofore  that  it  is  discretionary  in  a  court 
of  errors  or  appeals  to  dismiss  an  appeal 
or  writ  of  error  from  a  decree  or  judgment 
which  the  litigant  seeking  to  review  has  en- 
forced or  collected.  McCreliss  v.  Hinkle,  17 
Ala.  459;  Tarleton  v.  Goldthwaite,  23  Ala. 
346,  68  Am.  Dec.  296. 

The  court  in  Knox  v.  Steele,  supra,  while 
conceding  that  power  to  restrain  a  plaintiff 
in  error  from  prosecuting  a  writ  to  reverse 
a  judgment  which  he  had  collected,  until  he 
had  refunded  the  money,  was  discretionary, 
and  would  not  be  exercised  in  a  case  where 
the  payment  upon  the  judgment  had  been 
voluntary,  and  was  one  to  which  the  plain- 
tiff in  every  possible  aspect  of  the  case  was 
lawfully  entitled, — ^held  to  the  general  rule 
which  forbids  the  plaintiff  to  collect  a  judg- 
ment and  at  the  same  time  seek  to  reverse  it. 

The  power  of  an  appellate  court  to  stay 
or  dismiss  an  appeal  from  a  decree  of  pro- 
bate court  is  discretionary;  but  it  should 
be  exercised  only  in  a  case  where  it  is  clear- 
ly justified.    Hoard  t.  Hoard,  supra. 

There  is  no  general  rule  by  which  to  de- 
termine whether  or  not  an  appeal  or  writ 
of  error  should  be  stayed  or  dismissed  by 
the  appellate  tribunal,  but  every  case  must 
be  decided  upon  the  particular  circum- 
stances.   Ibid. 

In  the  later  cases  in  Alabama,  it  seems  to 
be  held  that  a  plaintiff  in  error  loses  his 
right  to  review  a  judgment  in  his  favor  in 
an  action  at  law,  by  collecting  it,  without 
reference  to  restitution  of  his  adversary  to 
his  antecedent  status. 

It  is  declared  to  be  well  settled  in  the 
practice  of  the  Alabama  supreme  court  that, 
if  a  judgment  be  rendered  in  favor  of  a 
party  in  a  lower  court,  especially  in  an 
action  at  law,  and  he  coerces  or  receives 
payment  of  the  amount  of  such  judgment, 
he  will  not  be  permitted  to  maintain  an  ap- 
peal to  set  it  aside.  Shingler  v.  Martin,  54 
Ala.  354. 

The  appeal  of  a  plaintiff  from  a  judgment 
which  he  has  enforced  in  full  will  be  dis- 
missed.   Phillips  V.  Towles,  73  Ala.  406. 

Where  an  ordinary  judgment  is  obtained 
in  a  court  of  law,  it  was  said  in  Phillips  v. 
Towles,  supra,  the  practice  is  well  settled 
that  if  the  plaintiff  coerces  satisfaction  of 
it,  he  cannot  afterwards  sue  out  an  appeal. 

In  general  a  party  who  avails  himself  of 
a  judgment  or  decree  by  coercing  its  pay- 
ment affirms  its  correctness,  and  is  denied 
the  right  to  vex  the  defendant  in  execution 
by  requiring  him  to  litigate  in  the  appel- 
late court  the  matters  determined  by  tlie 
judgment.  Whetstone  v.  McQueen^  137  Ala. 
'301,  34  So.  229. 

2.  Withdrawing  funds  in  court. 

A  plaintiff  who  accepts  money  deposited 
in  court,  for  the  purpose  of  satisfying  the 
judgment  which  he  has  recovered,  is  pre- 
cluded from  taking  and  prosecuting  an  ap- 
peal from  such  judgment.     Brown  v.  Van- 
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cleave,  86  Kv.  281,  6  S.  W.  25;  Harte  ▼. 
Caatetter,  38  -Neb.  671,  67  N.  W.  381; 
Graham  v.  Sapery,  19  Misc.  690,  44  N.  Y. 
Supp.  1109. 

This  has  been  held  to  be  so  even  when  the 
attorney  of  record  receives  from  the  clerk 
of  the  court  the  amount  of  a  judgment  ren- 
dered in  his  client's  favor,  which  was  paid 
into  court  by  the  opposite  party,  notwith- 
Btanding  the  money  was  withdrawn  with- 
out the  knowledge  or  consent  of  the  client, 
and  applied  by  the  attorney  to  the  payment 
of  his  claim  for  services  in  the  case.  Cronk- 
hite  V.  Evans-Snider-Buel  Co.  6  Kan.  App. 
173,  51  Pac.  296. 

When,  in  an  action  against  the  county  to 
annul  certain  taxes  and  restrain  their  col- 
lection, a  judgment  is  rendered  holding  a 
portion  of  the  taxes  in  controversy  to  be 
valid,  and  directing  the  plaintiff  to  pay 
such  portion  into  court,  and  upon  doing  so 
to  have  a  perpetual  injunction  against  the 
collection  of  the  rest,  the  payment  by  the 
plaintiff  into  court  of  the  required  sum, 
and  the  subsequent  voluntary  withdrawal 
by  the  county  of  the  fund  in  court,  operate 
to  estop  the  county  from  taking  and  prose- 
cuting an  appeal  from  the  judgment.  Web- 
ster-Glover Lumber  &  Mfg.  Co.  v.  St.  Croix 
County,  71  Wis.  317,  36  N.  W.  864. 

When  a  judgment  is  rendered  upon  a  dis- 
puted claim  for  a  sum  beyond  that  which 
the  defendant  admits  to  be  due,  but  less 
than  the  plaintiff  claims,  and  the  amount 
of  the  judgment  is  paid  into  court,  the 
acceptance  and  withdrawal  of  that  amount 
by  the  plaintiff  operate  as  a  satisfaction, 
and  estop  the  plaintiff  from  taking  or 
prosecuting  an  appeal  for  the  purpose  of 
recovering  more.  Portland  Constr.  Co.  v. 
OXeil,  24  Or.  64,  32  Pac.  764. 

It  has,  however,  been  held  in  a  Pennsylva- 
nia case  that  a  party  who  claims  the  en- 
tire amount  of  a  fund  in  court  for  dis- 
tribution is  not  estopped  from  prosecuting 
an  appeal  from  a  decree  distributing  it  and 
awarding  a  part  of  it  to  another  claimant, 
by  withdrawing  and  retaining  the  balance, 
no  part  of  which  was  claimed  by  anyone 
else.    Souder's  Appeal,  57  Pa.  498. 

One  who  claims  a  part  of  a  fund  in  court, 
and  whose  application  for  payment  is  de- 
nied upon  the  ground  that  he  has  no  legal 
or  equitable  claim  thereon,  is  estopped  from 
prosecuting  an  appeal  from  the  order  dis- 
allowing his  claim,  by  accepting  an  offer 
of  a  smaller  sum  out  of  such  fund  made  in 
^•ren  court  by  the  opposing  claimants,  and 
its  payment  to  and  retention  by  him  pur- 
suant to  such  offer.  Talbot  v.  Mason,  60 
C.  C.  A.  145,  125  Fed.  101. 

There  is  said  to  be  a  distinction  between 
money  tendered  and  paid  into  court  to  make 
a  tf^nder  good  and  a  sum  awarded  by  a  de- 
'"ree  upon  trial.  Money  paid  into  court  to 
tiW'P  a  tender  good  is  brought  in  volunta- 
rily, and  is  a  deliberate  admission  that  such 
sum  is  due  to  the  adverse  party.  If  ac- 
"*pted  or  taken  out  of  court,  the  party  ten- 
dering it  cannot  recover  it  back;  but  money 
paid  into  court  under  the  pressure  of  a  dc- 
nv,  if  such  decree  is  reversed,  and  it  is 
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ascertained  that  it  awarded  too  large  a 
sum,  the  party  having  paid  would  be  en- 
titled to  a  restoration  of  the  excess.  There 
is  therefore  no  analogy  between  a  case  where 
an  appellant  accepts  a  sum  awarded  to  him 
by  a  decree  and  then  appeals,  and  where  he 
accepts  a  sum  voluntarily  tendered  by  his 
adversary.    Holt  v.  Kees,  46  111.  181. 

8,  Accepting   voluntary   payments* 
(a)   Unconditionally. 

It  is  maintained  by  most  jurists  that  the 
voluntary  acceptance  of  a  sum  of  money 
awarded  by  a  judgment  is  a  waiver  of  the 
recipient's  right  to  appeal  from  such  judg- 
ment for  the  purpose  of  gaining  more. 

The  appeal  of  a  party  from  a  judgment, 
the  provisions  of  which  he  has  voluntarily 
accepted  and  which  he  has  satisfied,  cannot 
be  maintained,  and  must,  upon  a  proper 
application,  be  dismissed.  Re  Shaver,  131 
Cal.  219,  63  Pac.  340. 

A  decree  in  chancery  awarding  the  com- 
plainant an  injunction  upon  the  payment 
to  the  defendant  of  a  sum  of  money  cannot 
be  reviewed  for  alleged  error  by  the  defend- 
ant after  he  has  received  and  accepted  the 
money  awarded  him.  Morgan  v.  Ladd,  7 
111.  414. 

A  party  recovering  a  judgment,  who  ac- 
cepts the  amount  awarded  by  it  when  such 
amount  or  any  part  of  it  is  in  dispute, 
thereby  waives  his  .right  to  take  and  prose- 
cute an  appeal  from  such  judgment.  Bal- 
linger  v.  Connecticut  Mut.  L.  Ins.  Co.  118 
Iowa,  23,  91  N.  W.  767. 

The  right  to  appeal  from  a  judgment,  and 
from  the  whole  and  every  part  thereof,  is 
waived  by  the  acceptance  and  retention  of 
a  sum  of  money  awarded  to  the  appellant 
by  such  judgment.  Laird  v.  Giffin,  84  Wis. 
286,  54  N.  W.  584. 

W^hen  it  may  easily  happen  upon  the  re- 
versal of  a  decree  appealed  from  in  part, 
that  upon  a  new  trial  the  court  might  find 
a  smaller  sum  to  be  due  the  appellant  than 
previously  had  been  awarded,  the  accept- 
ance by  him  of  the  award  is  fatal  to  his 
right  to  review  the  decree  upon  appeal. 
Holt  V.  Rees,  46  111.  181. 

"We  are  clearly  of  opinion,"  said  the 
court  in  Holt  v.  Rees,  supra,  "that  a  party 
cannot  accept  money  directed  to  be  paid 
him  by  a  decree,  and  then  ask  a  reversal 
on  the  ground  that  it  did  not  give  him 
enough.    His  acceptance  was  a  ratification." 

The  force  of  the  decision  in  Holt  v.  Rees, 
supra,  affirming  unqualifiedly  the  proposi- 
tion that  a  litigant  partly  successful  can- 
not accept  a  sum  of  money  awarded  him  by 
a  decree,  and'  appeal  from  the  other  parts  of 
such  decree,  in  any  circumstances  short  of 
an  actual  tender  and  payment  into  court 
to  keep  the  tender  good,  is  somewhat  weak- 
ened by  the  court's  having  gone  on  to  say 
that  the  other  parts  of  the  decree  com- 
plained of  in  that  case  did  not  prejudice 
the  rights  of  the  complaining  party,  and 
in  effect  that,  irrespective  of  his  acceptance 
of  the  sum  awarded  to  him,  the  decree 
would  have  been  af&rmed  anyway. 
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A  claimant  against  a  county  who  is  al- 
lowed but  a  part  of  his  claim  by  the  county 
commissioners  waives  his  right  to  appeal 
by  accepting  voluntarily  a  warrant  drawn 
for  the  sum  allowed  him.  Hamilton  Coun- 
ty V.  Bailey,  12  Xeb.  56,  10  N.  W.  539. 

But  the  assignment  by  a  claimant  against 
a  county  of  a  sum  allowed  him  upon  his 
claim  by  the  county  court,  smaller  than  the 
amount  demanded,  is  no  bar  to  an  appeal 
by  him  taken  for  the  purpose  of  recovering 
a  larger  amount.  Nicholas  County  v.  Mc- 
New,  7  Ky.  L.  Rep.  364. 

A  plaintiff  who  recovers  a  judgment  upon 
an  indivisible  claim,  although  made  up  of 
several  items,  and  whose  attorney  there- 
after receipts  in  full  for  the  amount  of 
such  judgment,  and  collects  it,  waives  his 
right  to  appeal.  Larson  v.  Vinje  (Iowa) 
109  N.  W.  786. 

If,  in  an  action  against  a  municipal  cor- 
poration and  a  contractor  with  it  for  im- 
proving a  street,  the  right  of  such  con- 
tractor to  payment  of  the  contract  price 
is  contested  in  toto,  and  the  trial  results 
in  a  judgment  reducing  the  amount'  of  the 
contractor's  claim  to  a  considerable  extent, 
and  yet  awarding  him  a  substantial  amount 
on  account  thereof,  from  which  judgment 
both  parties  appeal,  the  voluntary  accept- 
ance and  retention  by  the  contractor  of  the 
sum  awarded  him  by  suclr  judgment,  and 
the  voluntary  payment  of  such  sum  by  his 
adversary,  is  a  waiver  of  the  right  of 
either  party  further  to  prosecute  his  ap- 
peal from  the  judgment.  Neel  v.  Toledo, 
5  Ohio  C.  C.  203. 

There  have  been  several  applications  of 
the  doctrine  stated  in  cases  where  princi- 
pal sums  had  been  recovered,  and  appeals 
were  taken  to  recover  interest,  attorney's 
fees,  or  costs. 

The  holder  of  a  certificate  of  deposit  is- 
sued by  a  bank  for  a  definite  sura  of  money, 
who,  after  bringing  an  action  to  recover 
the  amount  thereof  with  interest,  accepts 
the  principal  without  interest,  awarded  by 
a  judgTrent  of  the  trial  court,  is  thereby 
precluded  from  further  litigating  the  Qlaim 
in  respect  of  the  interest.  Trimble  v.  First 
Nat.  Bank,  101  111.  App.  75. 

A  plaintiff  who  recovers  a  judgment 
upon  a  promissory  note  and  several  inter- 
est coupons  attached  thereto,  and  who  vol- 
untarilv  receives  the  full  amount  of  the 
judgment,  together  with  interest  and  costs, 
cannot  take  and  prosecute  an  appeal  from 
so  much  of  the  judgment  as  refuses  a  re- 
covery upon  earlier  coupons  upon  the 
ground  that  they  were  barred  by  the  stat- 
ute of  limitations.  Pi*rkins  v.  Bunn,  50 
Kan.  271,  43  Pac.  230. 

A  plaintiff  in  an  action  upon  To.  promis- 
sory note,  who  recovers  judgment  for  the 
amount  of  such  note,  but  who  is  denied  an 
attorney's  fee,  is  estopped  from  taking  and 
prosecuting  an  appeal  from  such  judgment 
by  accepting  the  amount  awarded  to  him. 
Bush  V.  Mitchell,  28  Or.  92,  41  Pac.  155. 

A  plaintiff  who  elects  to  take  according 
to  a  judgment  in  his  favor  as  it  was  en- 
tered, notwithstanding  he  was  entitled  to 
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costs,  waives  his  right  to  a  review  and  co 
rection  of  such  judgment  so  as  to  iiiclu( 
coHts.     Ullery  v.  Clark,  18  Pa.  148. 

The  voluntary  acceptance  of  costs  and  a 
lowances  awarded  to  attorneva  and  cmi 
sel  have  also  been  held  to  preclude  appt>a 
by  their  clients  from  the  judgmentii  ai 
decrees  by  which  the  awards  were  made. 

The  acceptance  by  a  plaintiff's  attorm 
of  a  fee  awarded  him  by  a  judgment  aim 
ing  a  nuisance  precludes  the  plaintiff  fni 
taking  and  prosecuting  an  appeal  from  su 
judgment.  Root  v.  Ileil,  78  Iowa,  430, 
N.  W.  278. 

A  defendant  who,  after  appealing  from 
judgment,  collects  the  costs  and  extra  i 
lowance  granted  him  by  such  judgment,  ni 
consents  that  the  codefendants  receive  tlu 
shares  under  it,  waives  his  right  to  pro* 
cute  his  appeal.  Miller  v.  Wright,  60  Hii 
579,  39  N.  Y.  S.  R.  44,  14  N.  Y.  Supp.  4e 
affirmed  in  129  N.  Y.  639,  29  N.  E.  1031. 

In  an  action  to  assess  the  statutory  li 
bility  of  stockholders  of  a  corporal i* 
plaintiff  cannot  appeal  as  against  sii 
defendant  stockholders  as  pay  the  fi 
amount  of  the  judgment  against  the: 
Marriott  v.  Columbus,  S.  &  H.  R.  Co. 
Ohio  C.  C.  N.  S.  573. 

But  an  allowance  by  the  court,  and  t 
receipt  and  retention  by  attorneys  for  t 
plaintiff  in  an  action  to  assess  the  slat 
tory  liability  of  stockholders  of  a  corpoi 
tion,  of  counsel  fees  and  expenses  out 
the  fund  collected,  do  not  estop  the  plal 
tiff  from  prosecuting  an  appeal  from  t 
judgment  pursuant  to  which  such  all'> 
ance  and  expenses  were  paid,  as  agaii 
such  stockholders  as  do  not  pay  t 
amounts  awarded  against  them.     Ibid. 

The  doctrine  just  stated  is  not  univ 
sally  accepted  by  the  courts.  It  has  fmi 
no  favor  in  Alabama,  California,  and  N 
York. 

When  a  defeiulant  is  not  subjected  to  a 
legal  coercion,  but  acts  voluntarily  in  ir.; 
ing  a  payment  awarded  to  his  adverM 
by  a  decree,  there  is  an  entire  absence 
vexation  or  oppression  on  the  part  of  i 
adversary,  and  hence  no  ground  for  sti 
ing  or  dismissing  his  appeal  from  the  t 
cree.     Hoard  v.   Iloard,  41   Ala.   500. 

Not  one  of  the  various  adjudications 
the  supreme  court  of  Alabama,  accord  i 
to  the  court  in  Hoard  v.  Hoard,  supra,  rec 
nizes  a  mere  voluntary  payment  as  <iii 
cient  to  bar  the  right  of  the  party  retji 
ing  the  payment  to  prosecute  an  appeal 
to  any  matter  out  of  which  the  payiin 
grew. 

When  the  amount  of  a  judgment  is  p 
to  the  successful  party  by  the  defeated  « 
unconditionally,  without  a  concession  iij 
either  side,  and  not  by  way  of  comproiii 
such  payment  does  not  preclude  the  pre 
cuti(ni  of  an  appeal.  Warner  Bros.  Co. 
Freud,  131  Cal.  639,  82  Am.  St.  Rep.  4 
63  Pac.  1017. 

A  plaintiff,  by  accepting  payment  of 
amount   of   a   judgment   he   has   recovoi 
does  not  waive  his  right  to  take  and  pre 
cute  an  appeal  from  so  much  of  such  jii 
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roent  as  denied  him  a  recovery  to  a  larger 
sum  which  he  claimed.  Monnet  v.  Merz, 
28  Joiiea  &  S.  256,  17  N.  Y.  Supp.  380, 
airirmed  without  opinion  in  131  N.  Y.  G46, 
30  y.  E.  8G6. 

An  appellant,  in  receiving  money  volun- 
tarily paid  to  him,  although  adjudged  to 
lie  due  by  an  order,  judgment,  or  decree 
from  which  he  has  appealed^  is  not  thereby 
estopped  from  prosecuting  an  appeal  to  gain 
more.     Benkard  v.  Babcock,  2  Hobt.  175. 

Xun:erou8  authorities  have  been  cited  to 
us  said  the  court  in  Benkard  v.  Babcock, 
supra,  on  the  argument  to  sustain  the  posi- 
tion that  the  plaintifTs  have  waived  their 
appeal  by  accepting  from  the  defendants  the 
amount  of  the  verdict  with  costs;  but  they 
will  all  be  found  to  be  cases  where  an  ap- 
pellant had  attempted  actively  to  enforce 
cither  the  whole  of  a  judgment,  order,  or 
decree  in  his  favor,  or  else  some  part  there- 
of, connected  with  and  dependent^  upon  such 
other  part  thereof  as  he  may  have  appealed 
from;  or  else  where  he  had  availed  him- 
self of  some  benefit  or  favor  granted  or  of- 
fered to  him  by  such  judgment,  order,  or 
decree,  aa  an  alternative  to  exercising  the 
rii;ht  of  appeal. 

Whatever  may  be  the  result  of  an  appeal 
by  a  party  in  whose  favor  the  judgment  ap- 
pealed from  has  been  rendered,  he  cannot 
be  compelled  to  restore  money  voluntarily 
paid  him  by  his  adversary.  Tlie  only  ef- 
fect of  such  payment  is  to  extinguish  his 
claim  or  part  of  it  in  any  subsequent  litiga- 
tion.   Ibid. 

(h)   With  reservations. 

A  plaintiff  granted  leave  to  discontinue 
his  action  upon  the  payment  of  the  defend- 
ant's taxable  costs  with  an  extra  allow- 
ance, and  who  complies  with  the  conditions 
of  the  order  by  paying  such  costs  and  the 
allowance  under  protest,  estops  himself  from 
taking  and  prosecuting  an  appeal  from  that 
part  of  the  order  which  grants  the  allow- 
ance.   Dambmann  v.  Schulting,  6  Hun,  29. 

A  plaintiff  in  an  action  upon  promissory 
notes,  who  recovers  a  judgment  for  the 
principal  and  interest  due  thereon,  but  who 
has  been  denied  a  recovery  for  stipulated 
attorney's  fees,  is  not  estopped,  by  accept- 
ing satisfaction  of  the  judgment  so  far  as 
it  was  rendered  in  his  favor,  from  appeal- 
ing from  the  part  of  it  w^hich  denies  him 
the  attorney's  fees,  where  his  acceptance  of 
»tisfaction  was  made  upon  the  express  un- 
derstanding that  it  should  not  afTcct  the 
claim  for  such  fees.  Haynes  v.  Halverton 
<Tex.  Civ.  App.)  Ill  S.  W.  166.  The  au- 
thority of  this  decision  upon  the  proposi- 
tion Ftated,  although  clearly  maintained  in 
the  opinion  of  the  court  by  the  chief  justice 
without  dissent,  is  somewhat  impaired  by 
the  circumstance  that  the  judgment  ap- 
pealed from  was  affirmed  upon  the  merits, 
and  a  recovery  of  the  attorney's  fees  denied. 

A  stipulation  entered  into  between  the 
parties  after  an  appeal  has  been  taken,  for 
a  di?i8ion  and  distribution  of  a  portion 
of  a  fund  in  controversy  in  the  action,  and 
2»  L.R.A.(N.S.) 


made  expressly  without  prejudice  to  the 
appeal,  when  a  balance  of  the  fund  is  left 
sufficient  to  cover  all  contemplated  con- 
tingencies, does  not  constitute  a  waiver  of 
the  right  to  prosecute  such  appeal.  Seat- 
tle v.  Liberman,  9  Wash.  276,  37  Pac.  433. 

4.  Accepting  damages  in  condemnation 

proceedings. 

A  landowner  who  accepts  payment  of 
damages  awarded  him  for  the  taMng  of  a 
portion  of  his  land  for  a  public  highway 
cannot  be  heard  afterwards  to  declare  the 
proceedings  for  opening  such  way  void. 
Town  V.  Blackberry,  29  111.  137;  Kile  v. 
Yellowhead,  80  111.  208;  Hartshorn  v.  Pot- 
roff,  89  111.  509. 

A  landowner  who  accepts  the  damages 
awarded  him  for  land  taken  in  the  laying 
out  of  a  public  highway  virtually  dedicates 
his  land  as  a  public  highway,  and  is  es- 
topped from  contesting  the  validity  of  the 
proceedings  to  take  it,  however  defective 
they  may  be.  Karber  v.  Nellis,  22  Wis. 
215;  State  v.  Langer,  29  Wis.  68;  Schatz 
V.  Pfeil,  56  Wis.  429,  14  N.  W.  628;  Moore 
V.  Roberts,  64  Wis.  638,  25  N.  W.  604. 

The  acceptance  by  a  landowner  of  a  sum 
awarded  to  him  as  damages  for  opening  a 
highway  across  his  land  estops  him  from 
prosecuting  an  appeal  to  reverse  the  judg- 
ment establishing  the  highway.  Glassburn 
V.  Deer,  143  Ind.  174,  41  N.  E.  376. 

A  landowner  who  accepts  the  sum  award- 
ed to  him  as  damages  for  the  condemna- 
tion of  a  right  of  way  for  a  railroad  across 
his  land  is  estopped  from  taking  and  prose- 
cuting an  appeal  from  the  award.  Mis- 
sissippi &  M.  K.  Co.  V.  Byington,  14  Iowa, 
572. 

A  landowner  appealing  from  an  assess- 
ment of  damages  awarded  him  for  the  tak- 
ing of  his  lands  by  a  railroad  company, 
who  receives  voluntarily  the  sum  assessed 
from  the  clerk  of  the  court  to  whom  it  has 
been  paid,  is  barred  from  the  further  prose- 
cution of  his  appeal.  Baltimore,  0.  &  C. 
R.  Co.  V.  Johnson,  84  Ind.  420. 

A  landowner  who  accepts  and  retains  the 
sum  deposited  by  a  railroad  company  to 
pay  the  damages  awarded  to  him  in  a  con- 
demnation proceeding  to  appropriate  his 
land  for  railway  purposes  is  estopped  from 
prosecuting  a  writ  of  error  to  reverse  the 
judgment.  Parks  v.  Dallas  Terminal  R, 
&  Union  Depot  Co.  34  Tex.  Civ.  App.  341, 
78   S.  W.  533. 

A  landowner  who  accepts  the  value  of 
his  land  appropriated  for  railroad  pur- 
poses under  the  power  of  eminent  domain, 
whether  fixed  by  agreement  witn  the  rail- 
road company  or  by  the  award  of  commis- 
sioners or  the  judgment  of  a  court  in  con- 
demnation proceedings,  acquiesces  in  the 
taking,  as  much  so  as  if  he  had  conveyed 
the  lands  to  the  railroad  company  by  deed. 
Bums  V,  •  Milwaukee  &  M.  R.  Co.  9  Wis. 
450. 

A  landowner  whose  land  has  been  con- 
demned by  right  of  eminent  domain  waives 
his  right  to  appeal  from  the  judgment  in 
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the  cohdemnation  proceedings^  by  accepting 
and  retaining  the  damages  awarded  to  him 
for  his  property;  and  this,  notwithstand- 
ing the  law  under  which  the  condemnation 
was  had  may  be  unconstitutional  because 
it  authorizes  the  taking  of  private  prop- 
erty for  other  than  public  purposes.  Sher- 
man ▼.  McKeon,  38  N.  Y.  266. 

And  yet  in  Kentucky  it  has  been  held 
that  the  acceptance  and  receipt  by  a  statu- 
tory guj^rdian  of  infants  of  their  share  of 
the  damages  awarded  by  a  judgment  con- 
demning lands  by  right  of  eminent  domain 
does  not  preclude  the  guardian  ad  litem  in 
the  condemnation  proceedings  from  taking 
and  prosecuting,  in  the  name  and  behalf 
of  such  infants,  an  appeal  from  the  judg- 
ment of  condemnation  and  award.  Reed  v. 
Louisville  Bridge   Co.   8   Bush,   69. 

And  in  the  same  state  it  has  also  been 
held  that  the  acceptance  of  an  award  of 
damages  upon  condemnation  of  property 
for  railroad  purposes,  when  the  recipient 
gives  approved  security  to  make  restitu- 
tion, does  not  preclude  him  from  prosecut- 
ing an  appeal.  Elizabethtown,  L.  &  B.  S. 
R.  Co.  V.  Catlettsburg  Water  Co.  110  Ky. 
176,  61  S.  W.  47. 

It  was  held,  and  rightly,  in  the  case  of 
Re  New  York  A  H.  R.  Co.  39  Hun,  338, 
that  a  landowner  who  accepts  and  retains 
the  compensation  awarded  him  in  condem- 
nation proceedings  for  property  taken  by  a 
railroad  company  has  no  right  to  appeal 
from  the  order  appointing  commissioners 
to  ascertain  and  appraise  his  damages. 

The  decision  in  that  case  was  reviewed 
in  98  N.  Y.  12,  in  which  the  court  of 
appeals  took  the  ground  that  when  the 
land  taken  belongs  to  a  municipal  cor- 
poration, the  mere  payment  of  the  award 
by  the  railroad  company  to  the  city  cham- 
berlain or  treasurer,  and  leaving  it  upon 
(  deposit  with  that  officer,  without  some  evi- 
dence that  the  city  has  used  or  in  some 
way  appropriated  or  exercised  dominion 
over  the  fund,  does  not  deprive  the  city  of 
the  right  to  appeal  from  such  order. 

5.  Payment  hy  defeated  party, 

(a)  In    general. 

It  has  been  broadly  asserted  that  when 
a  judgment  has  been  paid,  'it  has  passed 
beyond  review,  the  satisfaction  of  it  being 
the  end  of  the  proceedings.  Re  Black,  32 
Mont.  61,  79  Pac.  654. 

And  that  by  the  act  of  payment  and 
performance  of  orders  and  judgment  of  the 
court,  parties  are  estopped  to  deny  the 
sufficiency  of  the  adjudication  against 
them.  BorgalthouB  v.  Farmers'  &.  M.  Ins. 
Co.   36   Iowa,   260. 

The  payment  of  a  judgment  by  a  surety 
upon  an  appeal  bond  after  its  affirmance 
on  appeal,  made  for  the  purpose  of  satis- 
fying such  judgment  and  discharging  the 
obligation  of  the  surety  on  such  bond,  pre- 
cludes the  prosecution  of  a  further  appeal 
from  such  judgment.  Plover  Mercantile 
Co.  v.  Peterson  (Iowa)  111  N.  W.  944. 
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And  it  has  also  been  held  in  Alaban 
that  the  payment  of  a  judgment  againi 
him  rendered  by  a  justice  of  the  peace,  an 
the  consequent  satisfaction  and  extinguis! 
ment  of  the  judgment,  is  a  waiver  by  t] 
defendant  of  the  right  to  review  the  san 
on  certiorari.  Smith  v.  Patton,  128  Ai 
611,  30  So.  682. 

But  it  has  been  held  in  California  tlii 
the  payment  by  one  of  several  defendan 
of  a  jud^ent  from  which  all  have  a 
pealed,  without  the  consent  of  any  of  tl 
other  appellants,  does  not  entitle  the  i 
spondent  to  a  dismissal  of  the  appe? 
Warner  Bros.  Co.  v.  Freud,  131  CaL  63 
82  Am.  St.  Rep.  400,  63  Pac  1017. 

Elsewhere  the  rule  is  general  that  ot 
against   whom   a  judgment  or   decree  h 
been   rendered   for   a   sum   of  money   d(i 
not,  by  paying  and  satisfying  it,  waive 
.lose  his   right  to  review  it  upon   writ 
error  or  appeal.    Certainly  not,  if  the  pa 
ment  is  made  under  compulsion,  and  us 
ally  not,  when  it  is  made  voluntarily,  u 
less  by  way  of  settlement  and  comproini 
and    under    an    agreement    not   to    apjx^i 
Thomas  v.  Negus,  7  111.  700;   Schaeffer 
Ardery,  238  111.  657,  87  N.  E.  343;   Nas 
ville,  C.  &  St.  L.  R.  Co.  v.  Bean,  128  Kv.  :: 
129  Am.  St.  Rep.  333,  109  S.  W.  323;  Fan 
ers'  Bank  v.  Calk,  4  Ky.  L.  Rep.  617;  We 
V.  Weaver,  6  Ky.  L.  Rep.  600;  Lumaghi 
Abt.   126   Mo.   App.   221,    103    S.    W.    Id 
Dyett  V.  Pendleton,  8  Cow.  325;   Hayes 
Nourse,    107    N.   Y.    678,    1    Am.    St."  Mi 
891,   14  N.   E.   508;    Wells  v.   Danforth, 
N.  Y.  Code  Rep.  N.  S.  416;   State  ex  i 
Wiles  V.  Albright,  11  N.  D.  22,  88  N.  ^ 
729;  Edwards  v.  Perkins,  7  Or.  149;  l).>d 
V.    Gregson,   35   Wash.    402,    77    Pac.   79 
Hixon  v.  Oneida  County,  82  Wis.  61.'). 
N.  W.  446. 

It  is  true,  admitted  the  court  in  Prin 
ton  Coal  &  Min.  Co.  7.  Gilmore,  170  li 
366,  83  N.  E.  600,  that  the  mere  paymc 
of  a  judgment  by  a  defendant  does  i 
prevent  him  from  appealing  to  the  proj 
appellate  tribunal. 

The  law  is  well  settled,  said  the  court 
Chapman  v.  Sutton,  68  Wis.  657,  32  N. 
683,   that   payment   of   a   judgment   is 
waiver  of   the   right  to  appeal   thercfni 
or  to  bring  a  v»rrit  of  error  to  review  it. 

It  must  be  deemed  too  well  settled 
authority  to  require  further  discussii 
said  the  court  in  Hayes  v.  Nourse,  ] 
N.  Y.  678,  1  Am.  St.  Rep.  891,  14  N. 
508,  that  a  party  against  whom  a  jui 
ment  has  been  rendered  is  not  pre  vein 
from  appealing  to  this  court  by  the  f; 
that  he  has  paid  the  judgment,  unless  si 
payment  was  one  of  compromise  or  w 
an  agreement  not  to  take  or  pursue  an  j 
peal. 

A  transfer  by  a  plaintiff  in  error  to  1 
defendant  in  error  of  property  or  seen 
ties  in  full  satisfaction  of  the  judgment 
no  bar  to  the  prosecution  of  the  writ, 
to  the  reversal  of  such  judgment  if  found 
be  erroneous.  Gordon  v.  Gibbs,  3  ^mc< 
&   M.    143. 

Only  a  voluntary  payment  made  for  1 
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purpose,  clearly  established,  of  settling  a 
judgment,  operates  to  extinguish  the  judg- 
ment and  the  ri^ht  to  appeal  or  prosecute 
an  appeal  from  it.  Piano  Mfg.  Co.  v.  Ra- 
scy,  69  Wis.  246,  34  N.  W.  85. 

The  payment  of  costs  adjudged  against 
an  appellant  in  the  court  below  does  not 
preclude  him  from  prosecuting  an  appeal 
from  the  judgment.  Bruce  v.  Smith,  44 
Ind.  1;  Kootenai  County  v.  Hope  Lumber 
Co.  13  Idaho,  262,  89  Pac.  1054. 

Th^  voluntary  payment  bv  a  plaintifT  of 
the  costs  awarded  against  nim  in  a  judg- 
ment dismissing  his  complaint  on  the  mer- 
its does  not  preclude  him  from  taking  and 
prosecuting  an  appeal  to  reverse  such  judg- 
ment. Champion  ▼.  Plymouth  Cong.  8oc. 
42  Barb.  441. 

A  party  against  whose  petition  a  de- 
murrer interposed  by  his  adversary  has 
been  sustained  with  costs  does  not  waive 
his  right  to  take  and  prosecute  an  appeal 
from  the  judgment  sustaining  the  demur- 
rer, by  paying  the  costs.  Territory  v. 
Cooper,  11  Okla.  699,  69  Pac.  813. 

The  payment  under  the  compulsion  of  an 
execution,  of  costs  imposed  by  a  decree, 
does  not  deprive  the  party  paying  of  his 
right  to  appeal  from  such  decree.  Burch 
V.  Newbury,  4  How.  Pr.  146. 

The  payment,  either  voluntarily  or  un- 
der compulsion,  of  an  execution,  does  not 
bar  a  party  against  whom  it  was  rendered 
from  taking  and  prosecuting  an  appeal. 
Lindenhorn  v.  Vogel,  131  App.  Div.  75, 
115  N.  Y.  Supp.  962. 

The  payment  of  the  amount  of  a  judg- 
ment which  the  judgment  creditor  refuses 
to  accept  in  satisfaction,  made  for  the  pur- 
pose of  preserving  the  rights  of  the  de- 
feated party,  does  not  preclude  the  taking 
anU  prosecuting  of  an  appeal  from  such 
judgment,  or  warrant  the  dismissal  thereof 
by  the  appellate  court.  Warner  Bros.  Co. 
V.  Freud,  131  Cal.  639,  82  Am.  St.  Bep. 
400,  63  Pac  1017. 

We  have  looked  into  many  decisions  on 
this  subject,  said  the  court  in  Lumaghi 
V.  Abt,  supra,  and  find  them  practically 
mianimous  in  holding  that  payment  of  a 
judgment  by  a  party  who  got  no  benefit 
from  it  is  no  obstacle  to  an  appeal  or  the 
prosecution  of  a  writ  of  error. 

A  defendant  is  not  precluded  from  tak- 
ing and  prosecuting  an  appeal  from  a  judg- 
ment recovered  against  him  for  the  pur- 
chase money  of  real  estate  subject  to  a  lien 
for  taxes  and  assessments,  to  be  deducted 
from  the  amount  of  the  judgment  if  paid 
by  the  defendant,  or  paid  out  of  the  judg- 
ment by  the  plaintiff  by  paying  such  taxes, 
because  the  provision  for  the  payment  or 
credit  of  the  taxes  out  of  or  against  the 
purchase  money  4s  in  no  sense  a  benefit  se- 
cured by  him.  Kelly  v.  Bloom,  17  Abb. 
Pr.  229. 

A  defendant  does  not  estop  himself  from 
prosecuting  an  appeal  from  a  judgment 
against  him,  one  half  of  which  the  judg- 
ment creditor  has  assigned  to  his  attorneys 
in  payment  of  services,  by  compromising 
and  Fettlin?  the  unassigned  hall.  Wells, 
29  LR.A(N.S.) 


F.  &  Co.  V.  Boyle  (Tex.  Civ.  App.)  98  S. 
W.  441. 

The  payment  to  a  trustee  named  in  a  de- 
cree of  money  found  to  be  due  from  a  de- 
fendant does  not  preclude  the  opposite  par- 
ties from  reviewing  such  decree  upon  ap- 
peal, despite  the  fact  that  the  trustee  is 
also  the  attorney  of  record  for  some  of 
them,  and  from  time  to  time  pays  over  a 
portion  of  the  funds  in  his  custody,  where 
he  reserves,  to  abide  the  event  of  the  suit, 
an  ample  amount  to  cover  all  questions 
and  disputes.  Thornton  v.  Houtze,  91  111. 
199. 

An  appeal  given  by  statute  to  the  state 
in  a  criminal  trial  before  a  justice  of  the 
peace  is  not  barred  by  the  receipt  by  a 
county  treasurer  of  the  amount  of  fine  im- 

gosed  upon  the  prisoner  upon  conviction, 
tate  v.  Tait,  22  Iowa,  140.  llie  reason 
assigned  by  the  court  was  that  the  county 
treasurer  was  not  a  party  to  the  prosecu- 
tion accepting  the  amount  of  the  judg- 
ment and  knew  nothing  of  the  circum- 
stances and  had  no  discretion  to  refuse  a 
fine  collected  by  the  justice  when  paid  over 
to  him. 

A  plaintiff  in  an  action  upon  two  prom- 
issory notes  in  which  the  defendant  pleads 
both  the  general  issue  and  a  counterclaim, 
who  not  only  fails  to  recover  upon  the 
notes,  but  has  judgment  rendered  against 
him  for  a  portion  of  the  counterclaim,  and 
who  pays  and  satisfies  the  counterclaim, 
thereby  extinguishes  the  entire  controversy, 
and  is  estopped  from  taking  and  prose- 
cuting an  appeal  from  the  judgment  with 
respect  of  the  promissory  notes.  King  v. 
Campbell,  107  Mo.  App.  496,  81  8.  W.  635. 
When,  in  separate  actions  upon  prom- 
issory notes  given  upon  the  same  contract, 
the  maker  pleads  a  counterclaim  for  dam- 
ages on  account  of  the  payee's  alleged 
fraud  in  making  the  contract,  and  in  one 
of  such  actions  a  demurrer  to  the  coun- 
terclaim is  "sustained,  the  defendant  waives 
his  right  to  prosecute  an  appeal  from  the 
decision  sustaining  the  demurrer,  by  a  com- 
promise and  settlement  of  the  other  action, 
including  an  agreed  allowance  for  the 
counterclaim  credited  in  reduction  of  the 
note  in  that  action.  Matthews  v.  Davis, 
39  Ohio  St.  54. 


(h)  In  condemnation  proceedings. 

The  doctrine  is  widely  prevalent  that 
the  payment  by  a  public  or  a  public  serv- 
ice corporation  of  damages  awarded  a  land- 
owner upon  the  appropriation  of  his  prop- 
erty for  the  public  use  by  right  of  eminenl 
domain,  in  order  to  gain  immediate  pos- 
session and  use  of  the  condemned  property, 
does  not  preclude  the  corporation  from  ap- 
pealing to  reduce  the  award.  Chicago,  S. 
P.  &  C.  R.  Co.  V.  Phelps,  126  111.  482,  17 
N.  E.  709;  Indianapolis  ft  C.  R.  Co.  v. 
Brower,  12  Ind.  374;  Cleveland,  C.  C.  ft 
St.  L.  R.  Co.  v.  Nowlin,  103  Ind.  497,  72 
N.  E.  257;  Com.  v.  Hall,  8  Pick.  440;  Fort 
Street  Union  Depot  Co.  ▼.  Backus,  92  Mich* 
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33,  62  N.  W.  790;  Fort  Street  Union  De- 
pot Co.  V.  Peninsular  Stove  Co.  103  Mich. 
tt37,  61  N.  W.  1007;  St.  Louis  &  S.  F.  R. 
Co.  V.  Evans,  k  H.  Fire  Brick  Co.  85  Mo. 
307;  Re  New  York,  W.  S.  &  B.  R.  Co.  29 
Hun,  646. 

A  railroad  company  is  not  precluded 
from  taking  and  prosecuting  an  appeal 
from  a  judgment  condemning  land  for  a 
right  of  way,  and  awarding  damages  to 
the  landowner,  by  depositing  in  court  the 
amount  of  the  damages,  in  order  that  it 
may  take  immediate  possession  of  such 
land.  New  Orleans  Terminal  Co.  v.  Fire- 
men's Charitable  Asso.  115  La.  441,  39  So. 
437. 

The  payment  by  a  railroad  company  to 
the  clerk  of  the  court  of  damages  awarded 
to  a  landowner  upon  the  condemnation  of 
his  land  for  right  of  way,  in  order  to  en- 
able such  company  to  take  possession  of 
the  land,  pursuant  to  the  terms  of  a  stat- 
ute requiring  payment  to  be  made  before 
Sossession  is  taken,  is  not  voluntary,  and 
oes  not  estop  the  company  from  taking 
and  prosecuting  an  appeal  from  the  de- 
cree or  judgment  of  award.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  T.  Hayes,  35  Ind. 
Apn.  639,  74  N.  E.  531. 

When  a  street  railroad  company  appeals 
from  an  award  of  damages  in  due  season, 
and  pays  the  amount  of  the  award  to  tlie 
clerk  of  the  court  in  order  to  enter  at 
once  upon  the  property  condemned,  its  pay- 
ment is  not  voluntary  in  a  legal  sense,  but 
compulsory,  and  does  not  therefore  estop 
the  company  from  prosecuting '  its  appeal 
from  the  award.  Union  Traction  Co.  v. 
Basey,   164  Ind.   249,   73   N.   E.  203. 

/.  To  interlocutory  orders, 

t.  In  general. 

If,  by  an  order  of  court,  a  riglit  or  fa- 
vor is  ffiven  to  one  party  in  consideration 
of  making  a  payment  to  the  other  party, 
ho  who  accepts  the  payment  will  be  held 
to  have  assented  to  the  granting  of  the 
favor  or  right.  San  Bernardino  County  v. 
Riverside  County,  135  Cal.  618,  67  Pac. 
1047. 

Thus,  when  an  order  is  made  upon  the 
condition  that  costs  be  paid,  the  accept- 
ance of  such  costs  is  a  waiver  of  the  right 
to  appeal  from  the  order.  Ibid;  Lewis  v. 
Irving  F.  Ins.  Co.  15  Abb.  Pr.  140,  note; 
Lupton  V.  Jewett,  19  Abb.  Pr.  320;  Wood 
V.  Richardson,  91  Hun,  332,  36  N.  Y.  Supp. 
1001;    Cogswell  v.   Colley,   22   Wis.   399. 

The  general  rule  that  a  party  cannot 
take  the  benefit  of  an  order,  and  at  the 
same  time  appeal  from  it,  applies  inva- 
riably only  when  the  benefits  or  advan- 
tages of  the  order  are  conditional.  Re  Wa- 
ter Comrs.  36  Hun,  534;  Ziadi  v.  Inter- 
urban  Street  R.  Co.  97  App.  Div.  137,  89 
N.  Y.  Supp.  606. 

The  rule  does  not  apply  when  the  costs 
received  were  awarded  absolutely,  and  tiie 
recipient  was  entitled  to  them  as  a  matter 
of  right,  and  not  of  favor.  Re  Amsterdam 
29  L.R.A.(N.S.) 


Water  Comrs.  supra;  Seymour  v.  Spring 
Forest  Cemetery  Asso.  4  App.  Div.  351), 
38  N.  Y.  Supp.  720, 

The  acceptance  of  the  statutory  $10  costs 
allowed  to  a  party  opposing  a  motion,  for 
leave  to  serve  a  supplemental  answer  of . 
another  party,  is  not  a  waiver  of  the  riglit 
to  appeal  from  the  order  granting  such 
leave,  because  the  allowance  of  costs  is  not 
conditional,  but  absolute.  Farmers'  Loan 
&  T.  Co.  V.  Bankers'  &  M.  Teleg.  Co.  109 
N.  Y.  342,  16  N.  E.  639. 

A  party  against  whom  an  application 
for  sundry  items  of  relief  is  made  by  his 
adversary,  and  granted  in  part  and  denied 
in  part  with  costs,  is  not  precluded  from 
taking  and  prosecuting  an  appeal  from  so 
much  of  the  order  as  grants  his  opponent 
relief,  by  collecting  the  costs  graiited  upon 
denying  the  other  parts  of  the  motion. 
Mclntvre  v.  German  Sav.  Bank,  69  Hun, 
536,  37  N.  Y.  S.  R.  645,  13  N.  Y.  Supp. 
674. 

As  to  the  claim  that  the  plaintiff,  said 
the  court  in  Mclntyre  v.  Qerman  Sav. 
Bank,  supra,  by  appealing  from  so  much 
of  the  order  as  restrained  her  from  col- 
lecting the  costs,  leaving  standing  in  her 
favor  that  part  of  the  order  denying  the 
motion  to  compel  her  to  enter  judgment, 
thereby  waived  her  right  to  appeal,  we 
fail  to  see  the  force  of  the  suggestion.  A 
party  moved  against  is  successful  in  de- 
feating a  part  ot  the  relief  asked  upon  such 
motion,  and  because  of  such  success  it  is 
claimed  she  is  deprived  of  the  right  to  ap- 
peal from  so  much  of  the  order  as  grants 
relief  against  her.  This  is  certainly  a 
novel  proposition,  that  a  party  must  be  en- 
tirely defeated  in  order  that  she  may  have 
a  right  to  appeal,  and  that  where  the  suc- 
cess of  the  moving  party  is  only  partial, 
no  right  of  appeal  exists. 

In  a  suit  for  the  construction  of  a  will, 
in  which  an  intermediate  appellate  court 
reverses  the  judgment  of  the  court  below, 
but,  in  so  doing,  makes  an  allowance  of 
costs  to  the  appellee  payable  out  of  the 
fund,  the  acceptance  of  the  payment  of 
such  costs  by  such  appellee  does  not  es- 
top him  from  taking  and  prosecuting  an 
appeal  to  the  court  of  last  resort,  from 
the  judgment  of  reversal.  Re  Ferguson,  28 
Can.  S.  C.  38. 

A  party  to  an  action  applying  for  a  fa- 
vor, and  obtaining  upon  condition  such  as 
the  payment  of  costs  to  his  adversaries, 
who  accepts  the  benefit  of  the  order,  waives 
his  right  to  appeal  from  the  part  of  it 
which  imposes  the  condition.  Flanders  v. 
Mcrrimac,  44  Wis.  621. 

Thus,  when  an  order  has  been  granted 
dismissing  an  appeal  on  condition  that  the 
respondent  should  consent  to  a  modifica- 
tion of  the  decree  appealed  from,  and  pay 
the  costs  of  the  motion,  the  right  to  appoal 
from  such  order  is  waived  by  giving  the 
consent  and  paying  the  costs.  Marvin  v. 
Marvin,    11   Abb.   Pr.   N.   S.   97. 

And  an  appellant  against  whom  a  mo- 
tion has  been  made  to  dismiss  his  appeal 
for  failure  to  comply  with  the  terms  im- 
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|H>>ed  upon  granting  an  extension  of  time 
to  serve  the  case  on  appeal,  and  who  has 
complied  with  the  condition  that  such  mo- 
tion be  denied  tu>on  the  payment  of  costs, 
has  thereby  waived  his  right  to  appeal 
from  the  order  imposing  the  condition. 
Levy  V.  Fidelity  4b  1).  Co.  87  N.  Y.  Supp. 

Again,  a  plaintiff  whose  judgment  has 
been  reversed  on  appeal  unless  he  stipulates 
to  reduce  his  recovery,  in  which  case  the 
judgment  as  reduced  shall  be  aftirmed, 
waives  his  right  to  a  further  appeal  by 
pvin^  the  stipulation  required  and  enter- 
ing judgment  for  the  reduced  amount. 
Sperry  v.  Ilellman,  36  N.  Y.  S.  R.  62,  13 
N.  V.   Supp.    271. 

A  litigant  who  avails  himself  of  a  privi- 
I^g®  given  him  to  renew  a  motion  which 
tbe  court  has  denied  is  estopped  thereby 
from  appealing  from  the  order  denying  his 
motion.  Noble  ▼.  Prescott,  4  £.  D.  Smith, 
139;  Harrison  v.  Neher,  9  Hun,  127. 

The  mere  payment  to  a  public  officer  of 
his  ofl&;ial  fees  upon  tbe  dismissal  of  an 
action  does  not  estop  an  unsuccessful  liti- 
gant from  taking  and  prosecuting  an  ap- 
peal from  the  judgment  in  such  action. 
State  ex  rel.  Hinkley  v.  Hartland,  71  Iowa, 
543,  32  N.  W.  485. 

A  party  entitled  to  appeal  from  an  order 
of  a  court  requiring  each  party  to  pay  his 
own  witness  fees  does  not,  by  paying  the 
fee^  of  his  own  witnesses,  lose  his  right 
to  take  and  prosecute  an  appeal  from  such 
order.  Smith  v.  Ellyson,  137  Iowa,  391, 
115  N.  W.  40. 

The  execution  and  compliance  with  a  de- 
cree in  equity  at  the  instance  of  the  sue- 
(vi^ful  party,  containing  a  condition  im- 
posed on  him  requiring  the  payment  of 
money  to  his  adversary',  and  the  acceptance 
by  the  unsuccessful  party  of  such  condi- 
tional payment,  does  not  entitle  such  suc- 
c<>4sful  party  to  a  dismissal  of  a  writ  of  er- 
ror procured  by  his  adversary  to  review 
such  decree.  Erwin  v.  Lowry,  7  How.  372, 
12  L.  ed.  655. 

2.  Allowinff  amendments  to  pleadinos. 

A  party  asking  to  amend  his  pleading, 
and  obtaining  permission  to  do  so,  may 
reject  the  permission  if  it  is  given  with 
terms  which  he  does  not  wish  to  accept; 
but  he  cannot*  accept  a  conditional  order 
so  far  as  it  is  for  his  benefit,  and  reject  the 
rest.     Smith  v.  Rathbun,  75  N.  Y.  122. 

A  defendant  who  accepts  costs  awarded 
to  him  as  a  condition  in  an  order  allow- 
ing the  plaintiff  to  amend  his  complaint 
waives  his  right  to  review  such  order  upon 
appeal.  Ix>geling  ▼.  Kew  York  Elev.  R. 
U.  5  App.  Div.  198,  38  N.  Y.  Supp.  1112. 

TIm  right  of  a  defendant  to  appeal  from 
an  order  consolidating  two  actions  inlo 
one,  and  allowing  the  service  of  an  amend- 
ed complaint,  is  waived  by  accepting  serv- 
ice of  such  complaint  without  objection, 
and  by  givng  a  stipulation  permitting  the 
plaintiffs  to  serve  a  second  amended  com- 
plaint upon  condition  of  paying  $10  costs, 
29  LJLA.  (>*£.) 


and  the  receipt  of  such  costs,  followed  by 
tiie  service  of  an  offer  of  judgment  and  un 
answer  in  the  consolidated  action.  Rocke- 
feller v.  St.  Regis  Paper  Co.  85  App.  Div. 
267,  83  N.  Y.  Supp.  138. 

A  defendant  waives  his  right  to  appeal 
from  an  order  allowing  an  amendment  to 
the  plaintiff's  complaint  upon  condition 
that  the  plaintiff  pay  to  the  defendant  all 
the  taxable  costs  of  the  action  to  date, 
by  accepting  and  retaining  such  costs  and 
the  amended  complaint  served  pursuant  to 
such  order,  and  proceeding  with  the  action 
to  final  judgment;  and  this,  notwithstand- 
ing the  amendment  allowed  essentially 
changed  the  cause  of  action  by  substitut- 
ing an  entirely  new  and  different  claim 
against  a  different  party.  Scrrell  v. 
Forbes,  100  App.  Div.  482,  94  N.  Y.  Supp. 
805. 

A  plaintiff  who  accepts  service  of  a  de- 
fendant's amended  answer,  and  the  pay- 
ment of  costs  allowed  him  as  a  condition 
of  granting  leave  to- amend,  and  who  there- 
after serves  a  reply  to  such  amended  uji- 
swer,  and  proceeds  to  trial  upon  the  new 
issues,  waives  his  right  to  take  or  prose- 
cute an  appeal  from  the  order  granting 
leave  to  amend.  Taussig  v.  Hart,  1  Jones 
&  S.  157. 

A  defendant  whose  demurrer  to  the  com- 
plaint has  been  sustained,  with  permission 
to  the  plaintiff  to  amend  upon  payment  of 
costs,  waives  his  right  to  appeal  from  the 
order  allowing  the  amendment,  by  receiv- 
ing and  retaining  the  amended  comphiint 
and  the  costs,  and  thereafter  answering. 
Hood  V.  Hood,   6  N.   Y.  S.   R.   6. 

When,  upon  a  trial  before  a  referee,  a 
plaintiff  is  allowed  to  amend  his  com- 
plaint by  inserting  additional  and  material 
allegations,  upon  condition  that  the  defend- 
ant be  permitted  to  answer  or  demur  to  the 
complaint  as  amended,  and  he  avails  him- 
self of  the  permission  to  amend  by  amend- 
ing accordingly,  he  is  precluded  from  ques- 
tioning the  power  of  the  referee  to  allow 
the  defendant  to  demur.  Smith  v.  Rath- 
bun,  supra. 

A  defendant  who,  upon  a  trial  of  the  ac- 
tion before  a  referee,  accepts  costs  imposed 
upon  his  adversary  as  a  condition  of  allow- 
ing an  amendment  to  the  complaint,  and 
who  proceeds  with  the  trial  under  the  com- 
plaint as  amended,  waives  his  right  to  ap- 
peal from  the  order  allowing  the  amend- 
ment. Grattan  v,  ^letropolitan  L.  Ins. 
Co.  80  N.  Y.  281,  36  Am.  Rep.  617. 

A  plaintiff  threatened  witn  a  nonsuit, 
who  asks  and  gains  permission  to  amend 
his  complaint  and  postpone  the  trial  upon 
payment  of  costs,  waives  his  right  to  ap- 
peal from  the  order  allowing  tlie  amend- 
ment and  postponement  upon  terms,  by 
accepting  the  benefit  of  so  much  of  it  as 
permits  him  to  amen4  and  gives  him  a 
postponement.  Austin  v.  Wauful,  36  N. 
Y.  S.  R.  779,  13  X.  Y.  Supp.  184;  VVeich- 
sel  V.  Spear,  15  Jones  &  S.  223. 

The  effect  of  the  acceptance  and  reten- 
tion by  a  defendant,  after  a  dismissal  of 
the  plaintiff's  complaint,  of  a  specific  sum 
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of  money  paid  him  by  the  plain tifT  as  a 
condition  of  an  order  permitting  tlie  com- 
plaint to  be  amended,  as  an  estoppel,  if  in 
any  case  it  can  be  regarded  as  operating  as 
an  estoppe],  against  the  taking  and  prose- 
cuting of  an  appeal  by  the  de^ndaut  from 
the  order  allowing  the  amendment,  is 
waived  by  the  acquiescence  of  the  plain- 
tiff in  the  appeal,  and  his  failure  sea- 
sonably to  move  to  dismiss  the  appeal,  and 
his  proceeding  to  argue  such  appeal  upon 
the  merits.  Todd  v.  Bettingen,  102  Minn. 
260,  18  L.R.A.(N.S.)  263,  113  N.  W.  906. 
But  if  a  defendant  takes  and  prosecutes 
successfully  an  appeal  from  an  order  al- 
lowing an  amendment  to  the  plaintiff's 
complaint  upon  condition,  with  which  his 
adversary  complied,  of  the  payment  of  a 
specific  sum  of  money,  he  must  restore  the 
siun  paid  before  he  can  have  the  benefit  of 
a  reversal  of  the  order.    Ibid. 

8.  Relating  to  proviaional  remedies. 

A  defendant  under  arrest  who  moves  for 
his  discharge  in  a  civil  action,  and  obtains 
an  order  discharging  him  upon  condition 
that  he  stipulates  to  bring  no  action  for 
damages  because  of  arrest,  and  who  does 
80  stipulate,  and  is  accordingly  discharged, 
waives  his  right  to  appeal  from  that  part 
of  the  order  of  discharge  imposing  the  con- 
dition.    Claflin  V.  Frenkel,  29  Hun,  288. 

A  litigant  against  whom  a  temporary  in- 
junction has  been  granted,  coupled  with  an 
order  to  show  cause  why  it  should  not  be 
continued,  waives  his  right  to  appeal  from 
an  order  continuing  the  injunction  unless 
he  shall  stipulate  to  pay  a  stated  amount 
of  damages  in  case  his  adversary  succeeds, 
if  he  complies  with  the  condition  and  gives 
the  stipulation,  notwithstanding  in  the 
stipulation  he  expressly  protests  against 
tlie  condition,  and  reserves  his  right  to  ap- 
peal from  the  order.  Canary  v.  ICnowles, 
41  Hun,  642. 

A  party  who  accepts  and  complies  with  a 
condition  contained  in  an  order  granting  his 
application  to  dissolve  an  injunction,  as 
an  alternative  to  continuing  such  injunc- 
tion, does  not  act  upon  compulsion  or  un- 
der any  duress,  since  he  has  an  equal  right 
to  appeal  from  the  order  containing  the  con- 
dition that  he  would  have  had,  had  his  mo- 
tion been  denied  unconditionally.     Ibid. 

One  who  obtains  a  dissolution  of  an  in- 
junction against  him  by  giving  a  stipula- 
tion required  by  the  court  as  an  alternative 
to  continuing  such  injunction  waives  his 
right  to  appeal  from  the  order,  no  matter 
how  expressly  he  may  have  attempted,  in 
complying  with  the  dondition,  to  reserve 
such  right.     Ibid. 

A  plaintiff  has  a  right  to  take  and  prose- 
cute an  appeal  from  so  much  of  an  order 
as  vacates  a  warrant  of  attachment  pro- 
cured by  him  on  the  defendant's  stipulat- 
ing not  to  bring  any  action  on  the  under- 
taking furnished  on  the  issuing  of  such  at- 
tachment or  on  account  thereof,  without 
appealing  from  the  rest  of  the  order,  not- 
withstanding the  defendant  makes  and  de- 
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livers  such  stipulation.     Wallace  &  Sons  ^ 
Castle,  68  N.  Y.  370. 

A  defendant  who,  upon  moving  to  vaeai 
an  attachment  upon  the  papers  upon  whic 
the  warrant  issued,  permitis  his  adversai 
without  objection  to  read  additional  ad 
davits  supporting  the  process,  and  yi\ 
afterwards  accepts  payment  of  costs  a 
lowed  to  him  upon  his  opponent's  motic 
for  leave  to  file  such  additional  papers  nui 
pro  tunc  as  if  a  part  of  the  original  pape 
and  amending  the  proceedings,  according' 
waives  bis  right  to  appeal  from  the  or(]< 
allowing  such  papers  to  be  filed  and  11 
proceedings  to  be  amended  conformabi 
Fisher  v.  Dougherty,  42  Hun,  167. 

4.  Opening   defaults* 

A  plaintiff  is  estopped  from  appealii 
from  an  order  allowing  the  defendant  \ 
answer  upon  payment  of  costs,  by  accep 
ing  the  costs  and  receiving  the  answe 
Radway  v.  Graham,  4  Abb.  Pr.  468. 

A  plaintiff  who  accepts  and  retains  coh 
paid  pursuant  to  an  order  vacating  h 
judgment  against  the  defendant,  obtaiiu 
by  default,  waives  his  right  to  appeal  fro 
the  order  setting  aside  the  jiitlgmeii 
Lounsbery  v.  Erickson,  16  S.  D.  375,  92  J 
W.  1071. 

The  acceptance  by  a  plaintiff  of  a  su 
of  money  awarded  to  him  upon  the  cone 
tion  that  the  default  of  the  defendant,  at 
the  judgment  entered  thereon,  sliould 
set  aside,  is  deemed  an  assent  to  the  ope 
ing  of  the  judgment,  and  a  waiver  of  t 
right  to  appeal  from  the  order.  San  lit 
nardino  County  v.  Riverside  County,  1 
Cal.  618,  67  Pac.  1047. 

A  party  who  recovers  judgment  by  c 
fault,  and  afterwards  receives  and  acccji 
costs  awarded  to  him  by  the  court  as 
condition  of  opening  the  default  upon  t 
application  of  his  adversary,  waives  1 
right  to  complain  of,  or  to  appeal  from, 
to  review,  such  order.  Smith  v.  Colciua 
77  Wis.  343,  46  N.  W.  604. 

A  plaintiff  waives  his  right  to  appc 
from  an  order  vacating  a  judgment  < 
tained  against  the  defendant,  and  granti 
leave  to  answer  upon  payment  of  costs, 
accepting  the  costs  imposed  by  such  ortl 
and  obtaining  an  extension  of  time  in  whi 
to  reply  to  the  answer.  Parr  v.  Webb, 
Mont.  346,  106  Pac.  353. 

The  rule  has  long  been  established  tli 
where  a  party  has  accepted  money  order 
paid  by  his  adversary  for  costs  and  < 
penses,  as  a  condition  of  an  order  setti 
aside  a  default,  he  will  be  deemed  to  ha 
consented  to  the  order,  and  to  have  waiv 
the  right  to  appeal  from  it.    Ibid. 

The  acceptance  by  a  party  of  payment 
witnesses*  fees,  and  the  proceeding  to  tr 
without  objection,  pursuant  to  an  ore 
setting  aside  a  dismissal  of  the  cause  up 
condition  of  the  payment  of  such  fees,  is 
waiver  of  the  right  to  appeal  from  tlie  < 
der  restoring  the  cause  for  trial.  Drake 
Scheunemann,  103  Wis.  458,  79  N.  W.  7 
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default  taken  against  him,  and  to  be  al- 
lowed to  answer,  is  granted  upon  terms 
and  the  payment  of  costs,  and  who  submits 
to  such  terms,  pays  the  costs,  and  serves 
his  answer,  waives  his  right  to  appeal  from 
the  order.  Negley  v.  Short,  18  N.  Y.  Civ. 
Proc.  Rep.  45,  27  N.  Y.  S.  R.  274,  7  N.'Y. 
Supp.  674. 

5.  Orantina  new  trials. 

In  Tyson  ▼.  Wells,  1  Cal.  378,  the  court 
refused  to  dismiss  an  appeal  from  an  order 
granting  a  new  trial  upon  condition  of  the 
paj-ment  of  the  costs*  by  the  defeated  party, 
to  his  successful  adversary,  who  was  held 
not  to  have  waived  his  right  to  appeal  by 
accepting  payment  of  the  costs  tnus  con- 
ditionally imposed.  The  courts  elsewhere, 
however,  take  an  opposite  course, 

A  party  who  accepts  an  allowance  of 
costs  imposed  upon  his  adversary  as  a  con- 
dition of  granting  a  new  trial  is  estopped 
from  objecting  to  the  order  allowing  such 
new  trial  upon  that  condition.  Cook  v.  Me- 
Comb,  98  Wis.  526,  74  N.  W.  353. 

And  estopped  from  taking  and  prosecut- 
ing an  appeal  from  such  order.  Applebaum 
V.  Bonagur,  66  Misc.  615,  107  N.  Y.  Supp. 
635. 

The  acceptance  by  a  plaintiff  of  a  sum 
of  money  awarded  by  the  court  as  a  condi- 
tion of  granting  the  defendant  a  new  trial 
precludes  the  plaintiff  from  contending  that 
the  application  for  such  new  trial  was  im- 
properly granted.  Buena  Vista  County  v. 
Iowa  Falls  &  8.  C.  R.  Co.  55  Iowa,  157,  7 
N.  W.  474, 

When  a  new  trial  is  granted  upon  the  ap- 
plication of  the  defeated  party,  upon  condi- 
tion of  paying  the  costs  of  the  former  trial 
and  of  the  application  for  a  new  trial  to 
his  adversary,  and  such  costs  are  paid  to 
and  accepted  by  the  successful  party,  the 
latter  is  precluded  from  taking  and  prose- 
cuting an  appeal  from  the  order  granting 
the  new  trial.  Cogswell  v.  Col  ley,  22  Wis. 
399. 

The  acceptance  by  the  attorney  for  a 
defendant  of  costs  awarded  as  a  condition 
of  granting  a  new  trial  to  a  plaintiff  in 
an  action  for  personal  injury,  upon  the 
ground  that  the  damages  awarded  by  the 
jury  were  inadequate,  is  a  waiver  of  the 
right  to  appeal  from  such  order.  Platz  v. 
Cohoes,  8  Abb.  N.  C.  392. 

A  plaintiff  who  accepts  from  the  defend- 
ant payment  of  a  sura  of  money  ordered  to 
he  paid  by  the  court  for  costs  and  witnesses' 
fees,  as  a  condition  of  granting  a  new  trial, 
waives  the  rij^ht  to  take  and  prosecute  an 
appeal  from  the  order.  Lamprey  v.  Henk, 
16  Minn.  405,  Gil.  362. 

A  defendant  who  obtain^  a  verdict,  and 
against  whom  a  new  trial  is  awarded, 
waives  his  riofht  to  appeal  from  the  order 
granting  the  new  trial  by  proceeding  under 
it,  and  taking  his  chances  of  success  upon 
the  second  trial.  Grunberg  v.  Blumenlahl, 
66  How.  Pr.  62. 

When  a  defendant's  motion  for  a  new 
trial  of  an  action  which  has  gone  against 
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him  is  granted  unless  the  plaintiff  shall 
stipulate  to  reduce  the  verdict  by  a  certain 
amount,  in  which  event  the  motion  is  de- 
nied, a  plaintiff  who  gives  the  stipulation 
thus  reducing  the  verdict,  and  enters  judg- 
ment for  the  reduced  amount,  waives  his 
right  to  apepal  from  such  judgment.  Clarke 
V.  Meigs,  10  Bosw.  337. 

A  plaintiff  recovering  a  verdict,  against 
whom  the  defendant's  motion  for  a  new  trial 
has  been  granted  unless  the  plaintiff  con- 
sents to  reduce  such  verdict,  does  not  waive 
his  right  to  appeal  from  the  order  by  ob- 
taining a  stay  of  proceedings  under  it  ex- 
cept to  permit  his  appeal.  Cullen  v.  Upte- 
grove,  101  App.  Div.  147,  91  N.  Y.  Supp. 
511. 

F.  Acquiescence   in   the   adjuilication, 

a.  Unconstrained, 

A  plaintiff  in  an  action  upon  a  contract 
for  the  sale  of  lands,  who  prays  judgment 
directing  a  specific  performance,  or,  in  case 
a  conveyance  is  impracticable,  damages  for 
the  breach,  and  who  is  denied  specific  per- 
formance, but  awarded  damages,  and  who, 
after  his  adversary  has  entered  a  judgment 
denying  the  specific  performance,  volun- 
tarily enters  judgment  in  his  own  favor 
for  the  damages  awarded  by  such  action, 
waives  his  right  to  take  and  prosecute  an 
appeal  from  the  judgment  denying  a  specific 
performance.  Murphy  v.  Spaulding,  46  N. 
Y.  556. 

A  defendant  in  an  equity  action  who, 
after  prevailing  in  the  court  of  appenls,  en- 
ters upon  the  remittitur  judgment  absolute 
against  the  plaintiff,  with  costs  only  of  the 
court  of  appeals,  after  an  order  has  been 
made  denying  him  costs  in  the  court  be- 
low, and  who  enforces  satisfaction  of  sucli 
judgment,  is  estopped  from  appealing  or  re- 
viewing the  order  denying  additional  costs. 
Prentiss  v.  Bowden,  14  Misc.  185,  26  N.  Y. 
Civ.  Proc.  Pep.  144,  70  N.  Y.  S.  R.  517,  35 
N.  Y.  Supp.  653. 

The  defendants  in  an  action  to  dissolve 
a  partnership  and  for  an  accounting,  who 
obtain  by  their  own  motion  an  order  dis- 
solving a  preliminary  injunction  and  can- 
celing the  undertaking  given  to  obtain  it, 
with  leave  to  liquidate  the  business  of  the 
copartnership  upon  giving  a  bond,  who  aft- 
erwards offer  to  allow  judgment  to  be  en- 
tered dissolving  the  partnership  and  direct 
ing  an  accounting  (which  offer  is  accepted 
by  their  adversary),  and  take  possession  of 
the  partnership  assets,  and  proceed  to  liqui- 
date the  business,  are  estopped  to  take. and 
prosecute  an  appeal  from  that  portion  of 
the  order  which  canceled  the  undertaking 
upon  injunction  and  discharged  the  sure- 
ties. Kraeger  v.  Wamock,  81  App.  Div. 
150,  80  N.  Y.  Supp.  687. 

A  bond  holder  under  a  land  grant  rail- 
way mortgage,  who  surrenders  his  bonds  to 
trustees  and  accepts  in  lieu  thereof  other 
stocks  and  bonds,  cannot  object  to  an  order 
of  confirmation  of  a  sale  made  subject  to 
the  payment  of  such  bonds  and  interest. 
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Crawshay  v.   Soutter,  6   Wall.   739,   18  L. 
ad,  845. 

The  court,  in  Carlson  v.  Benton,  60  Neb. 
486,  92  N.  W.  COO,  1  A.  &  E.  Ann.  Cas.  159, 
in  disposing  of  the  contention  that  the  ap- 
pellant had  acquiesced  in  the  judgment  from 
which  he  appealed,  because  such  judgment 
had  been  entered  upon  his  motion,  said: 
It  is*  true  the  record  shows  that  the  judg- 
ment was  rendered  on  the  plaintiff's  mo- 
tion. The  motion  was  made  at  a  terra  sub- 
sequent to  the  term  at  which  his  motion 
for  a  new  trial  had  been  denied.  He  had  a 
right  to  a  hearing  in  the  court  of  last  re- 
sort. A  final  judgment  was  necessary  to 
that  end.  It  would  be  a  mockery  of  jus- 
tice to  deny  him  a  hearing  in  this  court, 
because  he  asked  the  trial  court  to  do  that 
without  which  he  could  not  obtain  such 
bearing. 

The  right  of  a  plaintiff  in  an  action  for 
damages  composed  of  several  distinct  and 
independent  items,  to  review  an  order  of  the 
court  sustaining  a  demurrer  to  several 
items  of  his  claim,  is  not  lost  by  his  con- 
Bent  for  the  entry  of  a.  judgment  in  1ms 
favor  after  such  action  by  the  court,  for 
the  undisputed  and  admitted  items  of  his 
claim.  Wright  v.  Ilollvwood  Cemeterv 
Corp.  112  Ga.  884,  62  L.li.A.  021,  38  S.  E. 
94. 

The  mere  withdrawal  of  his  appeal  by  a 
party  complaining  of  a  judgment,  without 
further  action,  does  not  preclude  him  from 
afterwards  prosecuting  an  appeal  anew,  pro- 
vided he  does  so  within  tiie  time  allowed 
by  law  for  such  an  appeal  to  be  taken; 
but  if  he  withdraws  or  countermands  his 
appeal,  and  then  takes  out  an  execution 
upon  the  judgment  for  the  purpose  of  en- 
forcing it,  he  tliereby  waives  his  exceptions, 
and  cannot  afterwards  appeal.  Hay  v. 
Jenkins,  28  Md.  504. 

A  complainant  in  chancery  who  has 
taken,  but  afterwards  abandoned,  an  appeal 
from  a  decree  in  his  favor,  alleged  to  be 
inadequate,  may,  notwithstanding  he  after- 
wards collects  what  it  awards  him,  still 
prosecute  a  writ  of  error  for  the  purpose  of 
increasing  the  amount  of  his  recovery,  if 
he  chooses  to  take  the  risk  of  being  com- 
pelled to  refund  in  case  the  result  of  his 
writ  should  be  a  failure  to  obtain  any  de- 
cree at  all,  or  one  for  a  less  amount  than 
that  of  which  he  complained.  Bond  v. 
Greenwald,  4  Ileisk.  453. 

h.  In  order  to  preserve  riylits. 

One  condition  to  the  operation  of  the 
rule  that  the  acceptance  of  the  benefit  of  a 
decree .  is  a  release  of  errors,  which  pre- 
cludes the  person  accepting  it  from  review- 
ing it  upon  appeal,  is  that  the  acceptance 
must  be  voluntary  in  the  sense  that  tlie 
party  is  not  required  by  the  decree  to  do 
the  act  relied  upon  as  effecting  the  release 
of  errors.  Schaeffer  v.  Ardery,  238  111.  557, 
87  N.  E.  343. 

A  county  auditor  who  complies  in  part 
with  a  peremptory  writ  of  mandamus  com- 
manding a  county  warrant  to  issue  to  the 
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relator,  under  threat  of  proceedings  to  pun- 
ish for  contempt  in  case  of  refusal,  is  not 
precluded  from  taking  and  prosecuting  an 
appeal  from  such  writ.  State  ex  rel.  Wiicd 
v.  Albright,  11  N.  D.  22,  88  N.  W.  729. 

When  a  statute  limits  the  power  of  the 
court  in  granting  a  postponement  of  a 
trial,  to  requiring  as  a  condition  the  pay- 
ment of  $10  costs  and  the  fees  of  witnesses 
and  taxable  disbursements  rendered  inef- 
fectual by  the  adjournment,  a  party  upon 
whom  the  court  imposes,  as  a  condition  of 
postponing  a  trial,  an  excessive  and  il- 
legal charge,  does  not  waive  his  right  to  ap- 
peal from  the  order  imposing  the  terms  by 
paying  the  illegal  amount  under  protest, 
in  order  to  prevent  a  dismissal  of  his  coni- 
plaint  or  a  judgment  against  him,  since  he 
acts  upon  compulsion,  and  cannot  do  other- 
wise with  safety.  Kennedy  v.  Wood,  54 
Hun,  14,  7  N.  Y.  Supp.  90. 

A  plaintiff  in  an  action  to  annul  and  re- 
strain the  collection  of  taxes  does  not  waive 
his  right  to  appeal  from  a  judgment  ad- 
judging some  of  the  taxes  valid  and  others 
invalid,  and  directing  the  payment  by  him 
into  court  of  the  sum  of  the  taxes  held  to 
be  valid,  as  a  condition  precedent  to  the 
granting  of  an  injunction  against  the  re- 
mainder, by  paying  tka  amount  into  court 
under  protest  and  perfecting  the  judjj- 
ment.  Hixon  v.  Oneida  County,  82  Wis. 
515,  52  N.  W.  445. 

A  plaintiff,  by  complying  with  a  decree 
providing  for  a  deposit  of  a  deed  and  for 
certain  payments  within  a  stated  time,  as 
a  condition  to  the  granting  of  the  relief 
sought,  which  included  the  establishment 
of  a  judgment  lien  in  his  favor,  and  by  tak- 
ing out  an  execution  on  such  judgment, 
does  not  waive  liij  right  to  take  and  prose- 
cute an  appeal  with  respect  of  the  costs. 
Mountain  v.  Low,  107  Iowa,  403,  78  N. 
W.  55. 

A  party  who  pays  a  judgment  rendered 
against  him  in  order  to  discharge  the  lien 
of  it  upon  his  land,  so  as  to  enable  him  to 
convey  the  property  free  and  clear,  is  not 
thereby  precluded  from  prosecuting  a  writ 
of  error  from  such  judgment,  since  his  pay- 
ment is  compulsory,  and  not  voluntary. 
Lumaghi  v.  Abt,  126  Mo.  App.  221,  103  S. 
W.  104. 

It  has,  however,  been  decided,  that  the 
payment  by  a  landowner  who  has  brought 
an  action  to  quiet  the  title  to  his  land,  of 
the  sum  adjudged  requisite  to  redeem  the 
land  from  a  sale  for  taxes,  made  a  condi- 
tion in  the  decree  in  his  favor,  precludes 
him  from  taking  and  prosecuting  an  ap- 
peal from  that  part  of  the  decree  fixinjj 
such  amount.  IT  intra  ger  v.  Mahonev,  78 
Iowa,  537,  0  L.R.A.  50,  43  N.  W.  522.' 

A  plaintiff  who  elects,  under  compulsion 
of  an  order  of  the  court,  to  strike  out  one 
of  two  causes  of  action,  and  to  proceed  upon 
the  other,  instead  of  allowing  his  action 
to  be  dismissed,  does  not  thereby  waive  his 
right  to  object  to  such  compulsory  order, 
but  is  entitled  to  bide  his  time  for  tlie  cor- 
rection of  tlie  error  upon  a  final  appeal. 
Jones  V.  Johnson,  10  Bush,  6-19* 
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A  defendant  does  not  waive  his  right  to 
appeal  from  an  order  refusing  to  set  aside 
ttie  service  of  the  summons,  by  serving  an 
answer  pleading  improper  service  of  such 
summons^  and  want  of  jurisdiction  in  the 
court  by  reason  thereof,  of  his  person.  Mc- 
Xamara  v.  Canada  S.  S.  Co.  16  N.  Y.  Week. 
Di^.  86. 

Tlie  right  to  take  and  prosecute  an  ap- 
peal from  a  decree  directing  tlie  specific 
performance  of  a  contract  to  convey  cer- 
tain real  and  personal  property  is  not  lost 
by  the  acceptance  by  the  defeated  party  of 
a  suggestion  on  the  part  of  the  court  tliat 
he  turn  over  the  possession  of  the  property 
in  controversy'  pending  his  appeal,  for  the 
purpose  of  reducing  the  amount  of  his  bond. 
Sample  v.  Collins,  81  Iowa,  23,  46  N.  W. 
742. 

An  appellant  has  a  right,  after  being  de- 
feated upon  the  main  issue  in  an  action, 
to  protect  himself  against  loss  under  the 
judgment  by  setting  up  and  proving  his 
just  claims,  without  thereby  affecting  his 
ri«;ht  to  appeal  from  such  judgment.  Bar- 
ker V.  White,  58  N.  Y.  204. 

Hence,  a  defendant  in  an  action  in  equity 
to  subject  lands  to  the  claims  of  creditors 
and  of  associates  in  a  copartnership  of 
which  the  owner  of  the  legal  title  was  a 
member,  who  contests  the  fact  that  such 
lands  were  copartnership  assets,  or  other 
than  the  full  individual  property  of  the 
o\^ner  of  the  legal  title,  and  who  is  de- 
feated upon  that  issue,  does  no{  waive  his 
ri^ht  to  take  and  prosecute  an  appeal. from 
the  final  judgment  in  the  action,  by  offer- 
ing proof  of  his  own  claims  against  the 
property,  and  contesting  the  claims  of  oth- 
ers in  a  proceeding  under  an  interlocutory 
judgment  for  an  accounting  and  distribu- 
tion.    Ibid. 

The  withdrawal  for  safe-koepiiig  of  a 
fund  in  litigation  on  deposit  in  a  bank  in 
a  failing  condition,  made  by  one  party  for 
the  M)le  purpose  of  saving  it,  when  his  ad- 
vcraarv  has  refused  to  cotiscnt  to  a  chanjje 
cf  depositary,  is  not  such  an  appropriation 
of  it  as  operates  as  a  waiver  of  the  right 
to  prosecute  an  appeal  from  the  judgment 
binder  which  the  fund  was  deposited.  At- 
kinson V.  Tabor,  7  Colo.  461,  5  Pac.  814.  * 

r/.  Effect  of  tendering  restitution. 

The  courts  who  hold  that  a  litigant  com- 
plaining of  a  decree  or  judgment  partly  in 
\ih  favor,  who  has  received  the  money  it 
awarded  liim,  will  not  be  allowed  to  prose- 
cute appeal  or  error  to  review  it  unless  he 
shall  reMore  his  adversary  to  the  statu 
quo  antCy  logically  imply  that  if  he  repays 
or  tenders  restitution  of  what  he  has  re- 
c<*ived  under  such  decree  or  judgment,  he 
*ill  be  permitted  to  proceed  with  his  np- 
peal  or  writ  of  error.  No  express  decision 
to  this  effect  has  been  found.  The  few 
decisions  concerning  the  efTect  of  tenders 
of  restitution,  that  have  been  reported,  have 
h«n  rendered  by  courts  not  subscribing  to 
the  statu  quo  doctrine. 

An  appellant,  by  tendering  a  return  of 
29  L.R.A(N.S.) 


the  money  he  has  received  under  a  judg- 
ment, cannot  regain  the  right  to  prosecute 
an  appeal  from  such  judgment,  which  he 
has  waived  by  voluntarily  accepting  such 
payment.  Dunham  v.  Randall  &  C.  Co. 
ll^Tex.  Civ.  App.  205,  32  S.  W.  720. 

A  party  cannot  escape  the  consequences 
of  waiving  his  right  to  appeal  from  an  order 
under  which  he  has  accepted  payment  of 
costs  imposed  as  a  condition  of  granting  it, 
nor  regain  his  right  to  «])peal  from  such 
order  by  tendering  back  the  costs  that  he 
has  received,  upon  the  ground  that  he  ac- 
cepted them  inadvertently.  Platz  v.  Cohocs, 
8  Abb.  N.  r.  392. 

An  appellant  from  a  decree  cannot  escape 
the  efTedt  of  accepting  money  paid  into 
court  under  the  terms  of  such  decree,  as 
a  waiver  of  his  right  to  appeal  therefrom, 
bv  tendering  it  back  or  returning  it.  Lyons 
v^  Bain,  1  Wash.  Terr.  482. 

But  the  fact  that  a  plaintiff's  attorney 
who  has  filed  in  court  a  lien  for  liis  fees 
upon  the  judgment  recovered  withdraws  a 
part  of  the  amount  of  such  judgment,  whicli 
the  defendant  had  paid  into  court  with 
costs,  does  not  precluae  the  plaintiff  from 
taking  and  prosecuting  an  appeal  from  the 
judgment,  where,  as  soon  as  the  facta  are 
brought  to  his  knowledge,  he  repudiates  the 
transaction,  and  pays  hack  to  the  clerk  tlie 
amount  withdrawn  by  the  attorney.  Jewell 
V.  Reddington,  57  Iowa,  92,  10  N.  W.  306. 

VII,  The  exceptions  to  the  rule. 

a.  Judgments  anil  ilccrees  composed  of 
separable  parts. 

The  general  rule,  which  is  beyond  ques- 
tion, that  a  party  who  has  taken  advantage 
of  a  judgment  or  decree  may  not  after- 
wards question  its  validity,  does  not  apply 
where  such  judgment  or  decree  consists  of 
two  separate,  distinct,  and  unrelated  parts, 
— the  disposition  of  either  of  which  can  in 
no  wise  affect  the  decision  as  to  the  other. 
Worthington  v.  Beeman,  33  C.  C.  A.  475, 
63  U.  S.  App.  530,  91  Fed.  232. 

The  rule  that  the  right  to  appeal  from 
one  part  of  a  judgment  or  order  is  waived 
by  appealing  from  another  part  thereof, 
and  not  from  the.  rest  of  it,  applies  only 
to  cases  where  the  provisions  of  the  judg- 
ment or  order  are  such  that  the  party  en- 
forces or  accepts  a  substantial  benefit  there- 
from by  not  appealing  from  the  whole  of  it. 
W^allace  &  Sons  v.  Castle,  68  N.  Y.  370. 

Where  the  reversal  of  a  judgment  or  or- 
der cannot  affect  the  right  of  the  party  to 
the  benefit  which  he  has  secured  thereby, 
the  general  rule  does  not  apply.  W^alnnt 
Irrig.  Dist.  v.  Burke    (Cal.)    11*0  Pac.  517. 

The  general  rule  that  a  party  cannot  a])- 
peal  from  a  judgment  after  he  has  accepted 
the  benefit  under  it  does  not  apply  wliere 
the  judgment  or  decree  consists  of  two  dis- 
tinct parts,  from  one  of  which  an  appeal 
is  taken,  while  the  other  is  accepted,  and 
where  the  appeal  cannot  afTect  in  any  man- 
ner the  part  acuuiesccd  in.  Wishek  v. 
Hammond,  10  N.  D.  72,  84  N,  W.  587. 
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When  an  appeal  involves  a  bona  fide  dis- 
pute over  matters  apart  from  or  in  excess 
of  those  adjudicated  in  the  trial  court,  the 
case  is  an  exception  to  the  general  rule 
that  a  party  cannot  maintain  an  appeal 
from  a  judgment  or  decree  which  he  has 
enforced.  Whetstone  v.  McQueen,  137  Ala. 
301,  34  So.  229. 

When  an  appeal  is  taken  from  some 
specific  part  of  a  judgment  in  a  case  in 
which  several  independent  issues  have  been 
tried,  and  a  review  of  the  action  of  the 
court  on  one  or  more  of  them  by  the  ap- 
pellate court  will  not  disturb  the  deter- 
mination already  had  of  those  about  which 
no  complaint  is  made,  the  case  is  an  excep- 
tion to  the  general  rule  that  the  acceptance 
of  the  fruits  of  a  judgment  precludes  the 
right  to  appeal  from  the  rest  of  it.  Re 
Black,  32  Mont.  61,  79  Pac.  554. 

An  appellant  is  not  estopped  from  ap- 
pealing from  a  portion  of  a  decree  unfavor- 
able to  him,  by  accepting  the  benefit  of  an- 
other portion  of  such  decree,  which  is  en- 
tirely independent  of  and  unrelated  to  the 
part  appealed  from,  and  to  which  he  had 
a  right  in  any  aspect  of  the  case.  Kelley 
y.  Laconia  Levee  Dist  74  Ark.  202,  85  S. 
W.  249,  87  S.  W.  638. 

Where  the  difi'erent  parts  of  a  decree  are 
in  efi'ect  distinct  and  separate  decrees,  an 
appeal  prosecuted  from  one  part  of  the  de- 
cree has  no  efi'ect  upon  the  decree  in  any 
other  respect.  Rose  v.  Hale,  385  111.  378, 
76  Am.  St.  Rep.  40,  56  N.  E.  1073. 

When  the  provisions  of  a  judgment  are 
BO  disconnected  and  independent  of  each 
other  that  a  part  of  it  can  be  reversed  with^ 
out  afi'ecting  the  rest,  the  right  to  appeal 
from  one  part  is  unafl'ected  by  the  accept- 
ance, acquiescence,  or  enforcement  of  the 
other  parts  of  the  judgment.  First  Nat. 
Bank  v.  Wakefield,  138  Cal.  661,  72  Pac. 
161. 

Whenever  the  subjects  of  a  judgment  are 
distinct,  the  adjustment  or  withdrawal  of 
one  of  the  demands  will  not  prejudice  the 
right  to  an  appeal  in  respect  of  the  other 
subjects  in  controversy.  Kaiser's  Succes- 
sion, 48  La.  Ann.  973,  20  So.  184. 

When  there  are  two  or  more  judgments 
in  an  action  afi'ecting  separate  parties  or 
relating  to  separate  and  distinct  matters 
in  litigation,  the  acceptance  of  acquiescence 
of  a  party  with  respect  of  one  is  no  waiver 
or  estoppel  of  his  right  to  take  and  prose- 
cute an  appeal  from  another  or  the  others. 
Genet  v.  Davenport,  60  N.  Y.  194. 

A  party  cannot  on  principle  be  estopped 
from  seeking  to  be  relieved  of  a  part  of  a 
decree  or  judgment  at  law,  because  he  has 
taken  advantage  of  another  independent 
part,  which  in  no  manner  affects  or  is  af- 
fected by  the  part  which  he  would  ques- 
tion.    Worthington  v.  Beeman,  supra. 

The  acceptance  and  retention  of  benefits 
under  one  portion  of  a  decree  of  court 
wholly  separate  and  distinct  from  another 
portion  of  such  decree  does  not  estop  tiie 
recipient  from  taking  and  prosecuting  an 
appeal  from  the  latter  portion  of  the  de  I 
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cree.  Gilfillan  t.  McKee,  159  U.  6.  303, 
40  L.  ed.  161,  16  Sup.  Ct.  Rep.  6. 

Where  two  appeals  in  respect  of  matters 
wholly  separate  and  distinct  are  disposed 
of  by  one  order,  a  party  may  appeal  from 
the  decision  in  respect  of  one  of  the  ap- 
peals, while  taking  advantage  of  the  deci- 
sion in  respect  of  the  other.  Clarlwe  t. 
Creighton,  14  Ont.  Pr.  Rep.  100. 

Where  a  judgment  consists  of  distinct 
and  separate  parts,  either  of  which  may  be 
affirm^,  reversed,  or  modified  on  appeal  or 
error  without  afTecting  the  other  part  or 
parts,  an  appellant  does  not,  by  enforcing 
one  of  such  parts,  waive  or  lose  his  right  to 
take  and  prosecute  an  appeal  or  w^rit  of 
error  to  reverse  the  other  part.  Woeltz  v. 
Woeltz,  93  Tex.  548,  57  S.  W.  35. 

When  a  plaintiff  in  an  equitable  action 
demands  several  distinct,  separate,  and  dif- 
ferent kinds  of  relief,  one  or  more  of  whicli 
is  awarded  him  by  the  judgment  of  the 
court,  but  of  the  others  the  court  refuses 
to  take  jurisdiction  at  all,  such  plaintid 
is  not  precluded  from  prosecuting  an  ap- 
peal from  so  much  of  such  judgment  u 
denies  jurisdiction  or  relief,  by  accepting 
the  relief  which  the  court  did  awara. 
Milam  v.  Hill,  29  Tex.  Civ.  App.  573,  69 
S.  W.  447. 

A  party  to  an  action  in  which  are  united 
two  distinct,  separate,  and  different  causes 
of  action,  who  obtains  a  judgment  u[K>n 
one  of  such  causes,  and  procures  tiie  sat- 
isfaction tliereof,  is  not  precluded  from 
taking  and  maintaining  a  writ  of  error  to 
review  the  judgment  in  favor  of  his  adver- 
sary upon  the  other  cause  of  action,  not- 
withstanding only  single  jud^rnient  lias 
been  entered.     Worthington  v.  Beeman,  3.3 

C.  C.  A.  475,  63  U.  S.  App.  53G,  91  RhI. 
232. 

If  the  relief  which  an  appellant  seeks  by 
his  appeal  can  be  given  him  by  a  modifi- 
cation of  the  judgment,  eliminating  from 
it  the  part  which  was  erroneously  judge! 
against  him  and  leaving  the  remainder  in 
force,  his  acceptance  and  retention  of  costs 
allowed  him  by  the  judgment  will  not  af- 
fect his  right  to  take  and  prosecute  an  ap- 
peal from  it.  Walnut  Irrig.  Dist  v.  Burke 
(Cal.)    110  Pac.  517. 

A  party  does  not  waive  his  right  to  take 
and  prosecute  an-  appeal  from  a  judgment 
by  accepting  something  under  it,  in  a  case 
where  the  appellate  court  has  the  power  to 
modify  the  judgment  so  as  to  make  it  more 
favorable  to  him,  without  reversing  it  or 
disturbing  the  provisions  in  his  favor 
which   he   accepted.     Tyler   v.   Shea,  4  X. 

D.  377,  60  Am.  St.  Rep.  600,  61  N.  W.  4C8. 

h.  When  appellant's  right  to  what  he 
has  received  is  absoUite. 

When  an  amount  found  in  favor  of  a  liti- 
gant by  a  judgment  or  decree  is  due  him 
in  any  event, — when  there  is  no  contro- 
versy over  his  right  to  receive  and  retain 
it, — so  that  the  only  queston  to  be  deter- 
mined by  the  appellate  tribunal  is  wheth- 
er he  is  or  is  not  entitled  to  a  greater  ur  an 
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additional  Bum,  the  general  rule  does  not 
apply,  and  his  acceptance  and  retention  of 
the  amount  awarded  him  by  the  judgment 
or  decree  he  seeks  to  review  does  not  pre- 
clude him  from  prosecuting  the  writ  of  er- 
ror or  appeal  in  order  to  obtain  more.  Mc- 
Calley  y.  Otey,  103  Ala.  469,  15  So.  945; 
San  Bernardino  County  v.  Riverside  Coun- 
ty, 135  Cal.  618,  67  Pac.  1047;  Dudman  v. 
Karl,  49  Iowa,  37;  Upton  Mfg.  Co.  v. 
Huiskc,  69  Iowa,  567,  29  N.  W.  621;  Re 
Black,  32  Mont.  51,  79  Pac.  654;  Meade 
PImnbing,  Heating  &  Lighting  Co.  v.  Ir- 
win, 77  Neb.  385,  109  N.  W.  391,  111  N. 
W.  636;  State  v.  Central  P.  R.  Co.,  21  Neb. 
172,  26  Pac.  225,  1109;  Clowes  v.  Dicken- 
son, 8  Cow.  328;  Seymour  v.  Spring  Forest 
Cemetery  Asso.  4  App.  l>iv.  359,  38  N.  Y. 
Supp.  726;  New  Rochelle  Gas  &  Fuel  Co. 
V.  Van  Benschoten,  47  App.  Div.  477,  62 
N.  Y.  Supp.  398;  Beals  v.  Lewis,  43  Ohio 
St  220,  1  N.  £.  641;  Hodges  v.  Smith, 
34  Tex.  Civ.  App.  635,  79  S.  W.  328 ;  Mor- 
riss  ▼.  Garland,  78  Va.  215;  Southern  R. 
Co.  V.  Glenn,  98  Va.  309,  36  S.  E.  305. 

The  acceptance  and  retention  of  money 
to  which  an  appellant  or  plaintiff  in  error 
is  absolutely  and  unconditionally  entitled 
in  any  event  does  not  estop  him  from  tak- 
ing or  prosecuting  an  appeal  or  writ  of  er- 
ror to  review  the  decree  or  judgment  un- 
der which  such  money  was  paid.  Embry  v. 
Palmer,  107  U.  S.  3,  27  L.  ed.  346,  2  Sup. 
Ct  Rep.  25. 

The  acceptance  by  an  appellant  of  what 
is  confessedly  his  is  no  admission  that  a 
decree  which  he  seeks  to  reverse  was  not  er- 
roneous; neither  does  it  take  away  the  ju- 
risdiction of  the  appellate  court  to  review 
such  decree.  Reynes  v.  liumont,  130  U.  8. 
334,  32  L.  ed.  934,  9  Sup.  Ct.  Rep.  486. 

When  a  sum  received  upon  a  judgment 
is  not  in  dispute,  its  receipt  is  not  a  waiv- 
er of  the  right  to  appeal  from  *  the  judg- 
ment, since  no  more  is  taken  than  must  in 
any  event  be  adjudged  to  be  due.  Ballin- 
per  V.  Connecticut  Mut.  L.  Ins.  Co.  118 
Iowa,  23,  91  N.  W.  767. 

When  the  pleadings  in  an  action  admit 
a  stated  sum  to  be  due  to  the  plaintiff,  and 
that  sum  is  paid  into  court,  it  may  be  ac- 
cepted and  withdrawn  without  waiving  the 
right  to  appeal  from  a  judgment  denying 
the  recovei7  ^^  •'^y  additional  sum.  Port- 
land Constr.  Co.  v.  O'Neil,  24  Or.  54,  32 
Pac.  764. 

The  right  to  appeal  from  a  judgment  or 
decree  is  not  inconsistent  with  the  accept- 
ftnee  of  the  amount  admitted  to  be  due  un- 
der it  by  the  pleadings  in  a  case,  where  the 
purpose  of  the  appeal  is  the  enforcement 
f^f  a  contested  or  disputed  right,  additional 
to  that  which  is  conceded  by  all  parties  to 
the  litigation.  Merriam  v.  Victory  Min. 
^'0.  37  Or.  321,  66  Pac.  75,  58  Pac.  37,  60 
I'ac  997. 

The  right  of  a  litigant  to  appeal  from  a 
part  of  a  judgment  is  not  lost  or  waived 
^*7  Ua  accepting  the  benefit  of  another  part 
•"^  such  judgment,  over  which  there  is  not 
i^nd  has  not  been  any  controversy.  Funk 
23  L.RA.(NA) 


V.  Mercantile  Trust  Co.  89  Iowa,  264,  56 
N.  W.  496. 

The  collection  of  a  judgment  for  the  part 
of  an  appellant's  demand  which  was  undis- 
puted  and  uncontested  in  the  court  render- 
ing the  judgment  does  not  prevent  him 
from  appealing  from  such  judgment  so  far 
as  it  dismisses  his  action  with  respect  of 
the  part  which  is  really  and  solely  in  con- 
troversy.  Campbell  v.  Cincinnati  South- 
ern R.  Co.  80  Ky.  585. 

If  the  demands  passed  upon  by  a  judg- 
ment are  separate  and  distinct,  a  settle- 
ment tendered  and  accepted  as  to  one  can- 
not be  deemed  an  acquiescence  in  the  judg- 
ment rejecting  the  other  demands,  not  at 
all  connected  with  that  settled  or  aban- 
doned. Kaiser's  Succession,  48  La.  Ann. 
973,  20  So.  184. 

When  it  appears  beyond  question  that  a 
plaintiff  in  error  is  entitled  at  all  events 
and  in  every  contingency  to  the  sum 
awarded  him  by  the  judgement  sought  to 
be  reviewed,  and  that  he  has  collected  it 
without  compulsion  or  process,  the  proceed- 
ings upon  such  writ  of  error  will  neither 
be  dismissed  nor  stayed  upon  the  ground 
that  he  has  collected  the  judgment,  since 
the  defendant  in  error  in  no  aspect  of  the 
case  can  suffer  injury.  McCreeliss  v. 
Hinkle,  17  Ala.  459;  Tarleton  v.  Goldth- 
waite,  23  Ala.  346,  58  Am.  Dec.  296. 

There  can  be  no  injustice  or  vexatious 
oppression  to  a  defendant  in  allowing  a 
plaintiff  to  receive  and  retain  that  to  which 
he  is  unquestionably  entitled,  and  to  con- 
fine future  litigation  only  to  so  much  of  his 
claim  as  is  disputed  in  good  faith.  Phil- 
lips V.  Towles,  73  Ala.  406. 

The  principle  of  the  decisions  sanction- 
ing the  prosecution  of  an  appeal  by  one  re- 
taining money  paid  to  him  voluntarily  is 
that,  when  part  of  a  money  demand  is  vol- 
untarily paid,  it  is  a  legitimate  inference 
that  so  much  was  due;  and  there  is  no  in- 
consistencv  between  a  retention  of  what 
is  thus  acknowledged  to  be  due  and  the 
prosecution  of  an  appeal  to  obtain  the  bal- 
ance claimed.  Hoard  v.  Hoard,  41  Ala. 
590. 

We  take  the  true  rule  to  be,  both  upon 
the  authorities  and  the  clear  principles  of 
reason,  said  the  court  in  Phillips  v.  Towles, 
supra,  as  follows:  ''That,  in  all  cases  of 
appeals  from  the  chancery  and  the  probate 
courts  (whose  decrees  are  of  a  peculiar  na- 
ture, and  not  necessarily  entireties,  as  are 
judgments  at  law),  if  a  certain  sum  is  ad- 
mitted to  be  due  by  the  defendant  in  exe- 
cution, or  there  seems  to  bo  no  controversy 
or  bona  fide  dispute  as  to  the  fact  that  the 
sum  recovered  by  the  appellant  is  actually 
due,  so  that  the  appellate  court  can  clear- 
ly see,  from  the  facts  presented  in  the  rec- 
ord, that  upon  a  new  trial  a  less  sum  will 
not  again  be  recovered  by  the  plaintiff,  the 
motion  to  dismiss  or  stay  proceedings 
ought  to  be  refused." 

No  doubt,  said  the  court  in  Jackson  v. 
Brockton,  182  Mass.  20,  94  Am.  St.  Rep. 
635,  64  N.  E.  418,  it  is  a  commonplace  that 
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a  party  may  preclude  liimself  from  setting 
up  error  in  a  judgment  by  taking  advan- 
tage of  it,  and  tliis  rule  has  been  applied 
not  only  when  execution  has  been  taken  out 
and  satistied,  but  in  the  case  of  an  appeal 
from  an  assessment  of  land  damages,  when 
there  has  been  a  simple  acceptance  of  the 
sum  found  payable;  but  the  principle  is 
that  of  election,  at  least  when  the  judg- 
ment is  formally  outstanding,  and  when  a 
party  lias  taken  under  a  judgment  only 
benefits  to  which  he  equally  would  be  en- 
titled if  the  judgment  were  reformed,  we 
see  no  reason  wliy  his  acceptance  of  them, 
especially  while  igno^-ant  of  the  mistake, 
should  stand  in  the  way  of  his  getting  his 
additional  right. 

Ihe  distinction  between  cases  where  the 
acceptance  of  the  fruits  of  a  judgment  bars 
a  party  in  whose  favor  the  judgment  was 
rendered  from  prosecuting  an  appeal  from 
it,  and  those  in  which  it  has  no  such  ef- 
fect, was  stated  by  the  court  in  State  v. 
Central  P.  R.  Co.  21  Kev.  372,  26  Pac. 
225,  1109,  as  follows:  Where  a  reversal 
upon  the  plain  tilt's  appeal  would  require 
him  to  refund  to  the  defendant  money  or 
property  which  he  has  obtained  under  the 
judgment,  there  is  reason  for  holding  that 
the  acceptance  of  the  benelits  of  tlie  judg- 
ment is  a  waiver  of  the  right  to  appeal. 
Having  elected  to  receive  the  fruits  of  the 
judgment,  he  is  estopped  from  attempting 
to  destroy  the  very  foundation  of  iiis  right 
to  receive  them.  But  where  a  reversal 
would  not  work  this  result, — where  his 
right  to  what  he  has  received  would  still 
remain  intact, — it  is  dillicult  to  conceive 
wny  lie  should  not  be  allowed  to  take  what 
is  now,  and  always  will  be,  his,  and  btill 
pruisecute  his  claim  for  more.  There  are, 
lemarked  the  court,  decisions  which  seem 
to  hold  the  contrary;  but  if  so,  we  decline 
to  follow  them,  believing  that  they  are  not 
founded  upon  principle,  and  are  contrary 
to  the  weight  oi  authority. 

Ihe  language  of  the  supreme  court  of 
North  Dakota,  in  Tyler  v.  Sl»ea,  4  N.  D. 
377,  50  Am.  fcit.  Uep.  tiOO,  01  N.  W.  408, 
to  wit;  **The  rule  is  well  settled  that  one 
cannot  accept  or  secure  a  benetit  under  a 
judgment,  and  then  appeal  from  it,  when 
the  eU'ect  of  his  appeal  may  be  to  annul 
the  judgment,  unless  his  righl:  to  the  bene- 
tit is  absolute,  and  cannot  possibly  be  af- 
fected by  the  reversal  of  the  judgment. 
.  •  •  It  is  the  possibility  that  his  ap- 
peal may  lead  to  a  result  showing  that  he 
was  not  entitled  to  what  he  has  received 
under  the  judgment  appealed  from  that  de- 
feats his  right  to  appeal.  Where  there  is 
no  such  possibility,  tiie  right  to  appeal  is 
unimpaired  by  the  acceptance  of  bene- 
fits under  the  judgment  appealed  from. 
•  •  .  The  appellant  waived  his  right  to 
appeal  if  he  obtained  any  benefit  under  the 
judgment  w^hich  on  the  appeal  may  be 
taken  from  him,"  was  quoted  and  adopted 
as  the  governing  rule  in  Meade  Plumbing, 
Heating,  &  Lighting  Co.  v.  Irwin,  77  Neb. 
385,   109  N.   W.  391. 

It  is  an  established  rule  of  procedure 
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that  a  party  to  an  action  cannot  receive  a 
benetit  under  a  judgment,  and  then  apical 
from  it,  when  the  effect  of  his  appeal  may 
be  to  annul  the  judgment,  unless  his  riglit 
to  the  benetit  is  absolute  and  cannot  p<)s- 
sibly  be  affected  by  a  reversal  cf  the  judg- 
ment. Easton  v.  liockhart  (N.  D.)  89  N.  W. 
76. 

It  is  only  in  some  peculiar  cases  of  ap- 
peals from  the  courts  of  probate  or  in 
chancery,  in  which  it  is  apparent  or  ad- 
mitted that  the  appellants  are  entitled  to 
recover  all  they  nave  received  from  the 
judgment  appealed  from,  and  perhaps 
more,  that  the  supreme  court  of  Alabama 
will  not  stay  an  appeal  until  restitution 
has  been  made,  or  will  not  dismiss  it  if 
restitution  is  refused.  Shingler  v.  Martin, 
54  Ala.  354. 

W^hen  it  is  clear  to  an  appellate  conn 
that  a  new  trial  cannot  in  any  view  of  the 
case  diminish  the  recovery,  the  collection 
by  the  appellant  of  the  sum  awarded  h\ 
the  decree  appealed  from  is  not  a  ground 
for  dismissing  or  staying  the  appeal;  but 
this  is  an  exception  to  ttie  general  rule. 
Whetstone  v.  McQueen,  137  Ala.  301,  34  Su. 
229. 

A  limitation  to  the  general  rule  that  the 
acceptance  of  a  benetit  or  advantage  from 
an  order,  judgment,  or  decree  of  the  court, 
is  a  waiver  of  the  right  to  appeal  from  it. 
exists  where  a  reversal  of  such  judgment, 
orfler,  or  decree  cannot  "affect  the  right  of 
the  party  to  the  benefit*  which  he  has  se- 
cured thereby.  San  l^ernardino  Countv  v. 
Riverside  County,  135  Cal.  618,'  67  Pac. 
1047. 

One  may  prosecute  an  appeal  from  a 
judgment  partly  in  his  favor  and  partly 
against  him  even  after  accepting  the  bene- 
fit awarded  him  by  the  judgment,  provided 
the  case  is  one  in  which  the  record  di^- 
closes  that  what  he  recovers  is  his  in  an\ 
event,  that  is,  whether  the  judgment  be  re- 
versed or  affirmed.  Bolen  v.  Cumbv,  5;; 
Ark.  614,  14  S.  W.  926. 

A  litigant  does  not   waive  his  right  t 
appeal    from    a    judgment    by    accepting  a 
benefit  under   it,   to  which   he   is  so   abso 
liitely  entitled  that  a  reversal  of  the  judg- 
ment will  not  afi'ect  his  right  to  it.     Ty- 
ler v.  Shea,  supra. 

When  it  is  apparent  that  an  appellant  U 
entitled  in  any  event  to  all  that  he  ha^ 
received  under  the  judgment  appealed  from, 
no  matter  what  disposition  is  made  of  the 
case  on  appeal,  his  acceptance  of  the  same 
is  not  a  waiver  of  the  right  to  prosecute 
the  appeal.  Hinchman  v.  Point  Defiance 
R.  Co.  14  Wash.  349,  44  Pac.  867;  Re  Dav, 
18  Wash.  359,  51  Pac.  474. 

A  party  has  a  right  to  accept  the  bene- 
fits awarded  by  a  judgment  or  decree  in 
his  favor,  and  at  the  same  time  take  and 
pro.secute  an  appeal  from  such  decree, 
where  that  which  is  awarded  and  accepted 
would  be  his  in  any  event,  whether  a  re- 
versal, modification,  or  affirmance  of  the 
decree  occurred.  Merriam  v.  Victory  Min. 
Co.  37  Or.  321,  56  Pac.  75,  58  Pac.  37,  6t) 
Pac,  997, 


o 


1909. 


McKAIN  V.  MULLEN. 


33 


Wlien  it  is  conceded  that  an  appellant 
has  received  nothing  to  which  he  would 
not  be  entitled  in  any  event,  regardless  of 
the  final  result  of  the  litigation,  his  receipt 
and  retention  thereof  does  not  estop  him 
from  prosecuting  an  appeal  from  the  rest 
of  the  judgment.  Mellen  v.  Mellen,  137  N. 
Y.  606,  51  N.  Y.  8.  R.  73,  33  N.  E.  646. 

One  who  is  absolutely  entitled  to  a  sum 
of  money  by  a  judgment  does  not,  by  ac- 
cepting that  money,  waive,  or  become  es- 
topped from  prosecuting,  an  appeal  from 
so  much  of  the  judgment  awarding  it  as 
does  not  involve  a  reversal  of  the  part  un- 
der which  he  takes  the  money.  Fiedler  v. 
Howard,  99  Wis.  388,  67  Am.  St.  Rep.  866, 
75  N.  W.   363. 

If  an  appeal  is  from  such  an  order  or 
judgment  as  that  the  successful  party  can 
in  no  event  recover  a  less  favorable  judg- 
ment, and  he  incurs  no  hazard  of  ever  re- 
ceiving less  'than  the  judgment  awarded 
iiim,  there  is  no  objection  te  his  prosecut- 
ing an  appeal  from  such  judgment,  be- 
cause he  collected  it.  Bechtel  v.  Evans,  10 
Idaho,   147,  77   Pac.  212. 

This  exception  to  the  general  rule  has 
liten  recognized  and  allowed  in  numerous 
<^pecific  instances  and  a  great  variety  of 
cases,  enough,  perhaps,  to  give  rise  to  a 
new  rule. 

One  who  accepts  a  share  of  a  special 
fund  imder  a  decree  of  court  does  not  waive 
his  right  to  appeal  from  another  part  of 
the  decree  denying  him  a  share  in  a  gen- 
eral fund,  which  is  a  separate  and  distinct 
matter  in  such  decree  Gilfillan  v.  Mc- 
Kee,  159  U.  8.  303,  40  L.  ed.  161,  16  Sup. 
Ct   Rep.   6. 

A  plaintiff  in  a  litigation  over  several 
items  of  an  account  is  not  precluded  from 
taking  and  prosecuting  an  appeal  from  a 
jndgment  disallowing  certain  items,  by  a 
«utHequent  acceptance  of  payment  of  the 
items  allowed.  Byram  v.  Polk  County, 
76  Iowa,  75,  40  N.  W.  102. 

A  complainant  in  a  suit  in  equity  dis- 
satisfied with  the  allowance  made  by  the 
decree  rendered  therein  of  certain  contest- 
ed credits  to  the  defendant,  and  claiming 
to  be  entitled  to  recover  more  than  he  was 
awarded,  is  not  precluded  from  takiujr  and 
prosecuting  an  appeal  from  such  decree, 
by  withdrawing  from  the  registry  of  the 
<K>urt  sums  of  money  on  deposit  awarded 
him  by  the  decree  and  belonging  to  him  in 
any  contingency.  Snow  v.  Hazlewood,  179 
Fed.  182. 

A  special  guardian  of  an  incom])ctent, 
appointed  in  the  surrogate's  court  upon  an 
accounting  by  the  committee  of  such  in- 
competent, is  not  precluded  from  appeal- 
ing from  the  surrogate's  decree  settling  the 
committee's  account,  by  the  receipt  and 
retention  of  a  sum  allowed  in  such  decree 
to  him  for  his  services  upon  the  account- 
ing, since  that  sum  was  merely  his  com- 
pensation to  which  he  was  in  any  event 
entitled,  regardless  of  the  result  of  the 
proceeding.  Re  Edwards,  110  App.  Div. 
«23,  97  N.  Y.  Supn.  185. 

A  widow  entitled  by  her  husband's  wil)  ' 
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to  a  stated  annuity  from  his  estate,  which, 
upon  proceedings  in  surrogate's  court,  is 
reduced  in  amount,  is  not  precluded  from 
taking  and  prosecuting  an  appeal  from  the 
decree  of  reduction,  by  instituting  subse- 
quent proceedings  to  require  a  reinvest- 
ment of  the  securities  belonging  to  the 
estate  and  accepting  the  reduced  annuity, 
since  in  any  aspect  of  the  case  such  annuity 
belongs  absolutely  to  her.  Cocks  v.  Havi- 
land,  66  Hun,  605,  28  N.  Y.  S.  R.  622,  7 
N.  Y.  Supp.  870. 

When  a  decree  settling  an  estate  of  a 
deceased  testator  allows  a  sum  of  money  to 
a  claimant,  and  there  is  no  dispute  as  to 
the  right  of  such  claimant  to  receive  such 
sum  in  any  and  every  event,  he  does  not, 
by  accepting  it,  waive  his  right  to  have  it 
determined  upon  appeal  whether  he  is  not 
entitled  to  a  larger  sum.  Re  Voungermaii, 
136  lov/a,  488,  114  N.  W.  7,  15  A.  &  E. 
Ann.  Cas.  245. 

The  acceptance  and  retention  of  a  sum 
awarded  by  a  decree  of  distribution  of  a 
fund  in  court  does  not  estop  the  recipient 
from  prosecuting  an  appeal  from  such  de- 
cree  so  far  as  it  denies  him  any  more  of 
the  fund,  when  he  was  entitled  absolutel.^ 
and  in  any  event  to  the  amount  awarded 
him.     Souder's  Appeal,  57   Pa.  498. 

The  payment  and  acceptance,  after  a 
judgment  settling  an  executor's  accounts, 
of  certain  items  which  were  found  to  be 
due  from  the  executor  to  the  persons  en- 
titled to  take  under  the  will,  does  not  pre- 
vent the  taking  and  proisecuting  an  ap- 
peal from  so  much  of  the  judgment  or  de- 
cree of  settlement  as  involves  other  item^i 
in  the  executor's  account  which  were  thi^ 
subject  of  dispute  and  controversy.  Kai- 
ser's Succession,  48  La.  Ann.  973,  20  So. 
184. 

.  A  creditor  is  not  estopped  from  taking 
and  prosecuting  an  appeal  from  a  surro- 
gate's decree  of  distribution  of  the  pro- 
ceeds pf  the  sale  of  a  decedent's  lands  to 
pay  debts,  upon  the  ground  that  the  ex- 
penses and  allowances  are  excessive,  by 
receiving  and  accepting  his  dividend.  Hig- 
bie  V.   VVestlake,   14  N.   Y.   281. 

A  creditor  who  has  obtained  a  decree 
for  a  sale  of  the  lands  of  his  deceased  debt- 
or to  satisfy  or  apply  on  the  debt,  and  who 
has  caused  an  execution  upon  the  decree 
to  be  issued  and  the  lands  to  be  sold  there- 
under, and  bid  them  in  at  the  sale,  is  not 
thereby  precluded  from  prosecuting  an  ap- 
peal from  so  much  of  the  decree  as  fixes 
allowances  to  others,  and  makes  them  liens 
upon  the  land.  Crane  v.  Guthrie,  48  Iowa, 
693. 

A  plaintiff  claiming  a  lien  against  cer- 
tain parcels  of  property  may  take  and 
prosecute  an  appeal  from  a  judgment  de- 
nying his  lien  in  respect  of  some  of  such 
parcels,  notwithstanding  he '  has  enforced 
the  judgment  upon  the  other  parcels  upon 
which  it  awarded  him  a  lien.  Haman  v. 
Steele,    11    Ky.   L.    Rep.   287. 

The  acceptance  by  a  junior  mortgagee  of 
part  of  the  proceeds  of  sale  of  mortgaged 
premises  under   a  decree  of  foreclosure  of 
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the  senior  mortgage  and  his  own  does  not 
estop  him  from  appealing  from  so  much 
of  such  decree  as  is  separable  from  and 
independent  of  the  portion  under  which 
he  received  money.  Hinchman  v.  Point  De- 
fiance R.  Co.  14  Wash.  349,  44  Pac.  867. 

When  a  decree  in  a  suit  to  foreclose  a 
mortgage  may  stand  in  part  and  may  be 
reversed  or  modified  in  another  part,  it 
can  be  separately  enforced  by  the  plain- 
tiflf,  and  if  he  is  entitled  in  any  event,  as 
a  matter  of  right,  to  the  benefit  of  a  por- 
tion of  the  decree,  he  is  not  precluded  from 
prosecuting  an  appeal  from  the  rest  of  it, 
by  taking  advantage  of  the  portions  in  his 
favor.     Inverarity  v.  Stowell,  JO  Or.  261. 

One  who  is  perpetually  enjoined  from 
suing  on  a  judgment  in  his  favor  upon  be- 
ing paid  a  certain  sum  of  money  is  not 
estopped  from  prosecuting  a  writ  of  error 
to  review  the  decree  of  injunction,  by  re- 
ceiving the  money  and  applying  it  on  his 
judgment.  Embrv  v.  Palmer,  107  U.  S. 
3,  27  L.  ed.  346,  2  Sup.  Ct.  Rep.  25. 

A  creditor  against  whom  an  injunction 
has  been  granted  arresting  the  sale  of  his 
deotor*8  property  seized  under  a  li.  fa. 
which  has  been  dissolved  in  part  as  to  a 
portion  of  the  property  and  continued  as 
to  the  rest,  does  not,  by  proceeding  to  exe- 
cute nis  fi.  fa.  against  the  property  re- 
lieved of  the  injunction,  waive  his  right 
to  appeal  from  the  portion  of  the  judg- 
ment which  continued  the  injunction  as  to 
the  remaining  property.  Mitchell  v.  Lay, 
3  La.  Ann.   5!)3. 

The  acceptance  by  a  judgment  creditor 
from  his  debtor  of  the  amount  of  the  judg- 
ment for  a  principal  sum  and  cosvs,  from 
which  erroneously  interest  to  which  he  was 
entitled  has  been  omitted,  does  not  pre- 
clude such  creditor  from  prosecuting  a  writ 
of  error,  or  taking  other  appropriate  ac- 
tion to  review  or  amend  the  judgment  and 
correct  the  mistake,  in  case  he  received  the 
money  in  ignorance  of  the  error.  Jackson 
V.  Brockton,  182  Mass.  26,  94  Am.  St.  Rep. 
635,   64   N,    E.   418. 

Ihe  state  is  not  barred  of  its  right  to 
appeal  from  a  decree  fixing  the  amount 
of  a  collateral  inlieritance  tax,  upon  the 
ground  that  an  insuflicient  sum  has  been 
allowed,  by  accepting  and  retaining  the 
amount  allowed  it  voluntarily  paid  by  the 
losratoe.  Commonwealth's  Appeal,  128  Pa. 
603,  18  Atl.  386. 

VVliile  for  convenience  the  succession, 
tran^jfer,  or  inheritance  tax  upon  the  sev- 
eral interests  passing  under  the  will  of  tes- 
tator are  included  in  a  single  order,  the 
judgments  against  the  recipients  of  tlie 
shares  of  the  estate  upon  which  the  tax 
rests  are  nevertheless  separate  ana  inde- 
pendent; hence  the  acceptance  by  the  comp- 
troller of  the  city  of  New  York  of  the 
transfer  tax  ordered  to  be  paid  on  a  life 
estate  does  not  preclude  him  from  taking 
an  appeal  from  so  much  of  the  same  order 
as  declares  that  a  vested  remainder  after 
the  life  estate  "is  at  present  undetermin- 
able, and  is  not  now  subject  to  tax."  Ri* 
Bogert,  25  Misc.  466,  65  N.  Y.  Supp.  751. 
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When,  in  an  action  by  the  state  to  re- 
cover delinquent  taxes  from  a  railroad  cor- 
poration, both  parties  appeal  from  the  judg- 
ment rendered, — the  state  upon  the  grounii 
that  it  should  have  recovered  more,  and  thi* 
corporation  upon  the  ground  that  the  jmly- 
ment  was  too  much, — the  aflfirmance  of  such 
judgment  upon  the  defendant's  appeal,  and 
the  payment  by  the  defendant  of  the 
amount  and  costs,  does  not  estop  the  stat^ 
from  prosecuting  its  independent  appeal  to 
increase  the  judgment.  State  v.  Central  P. 
R.  Co.  21  Nev.  172,  26  Pac.  225,  1100. 

When,  in  an  action  to  restrain  a  collector 
of  taxes  from  enforcing  against  the  plain- 
tifl*  certain  taxes  alleged  to  lie  in  excess  of 
a  sum  lawfully  due,  a  decree  is  made  lixinj: 
the  amount  justly  payable  and  enjoining 
the  collection  of  any  excess,  the  acceptance 
by  the  defendant  of  the  tax  conceded  to  be 
due  and  payable  is  not  a  waiver  of  his 
right  to  review  the  decree  in  so  far  as  his 
claim  for  the  excess  is  concerned.  Schaef- 
fer  V.  Ardery,  238  111.  557,  87  N.  E.  343. 

In  the  case  of  Schaeflfer  v.  Ardery,  supra. 
a  suit  to  restrain  the  collection  of  exces- 
sive taxes,  a  portion  of  each  tax,  according 
to  the  court,  was  conceded  to  be  justly  due, 
and  the  decree  provided  that  nothing  con- 
tained in  it  should  be  construed  to  pre- 
vent the  defendant  from  collecting  the 
same.  The  statute  made  it  the  dutv  of  the 
tax  collector  to  collect  the  taxes,  and,  if 
not  paid,  to  enforce  the  collection.  When 
voluntarily  tendered  to  him  he  had  no  dis- 
cretion, but  was  bound  to  accept  payment. 
The  right  to  the  taxes  did  not  arise  out  of 
the  decree,  and  was  not  conferred  by  it,  and 
the  receipt  of  the  taxes  not  in  dispute,  but 
admitted  to  be  due,  was  not  the  voluntarv* 
acceptance  of  any  right  conferred  by  the 
decree. 

In  an  action  between  two  rai-lroad  com- 
panies to  determine  the  validity  of  a  lease 
of  the  railroad  of  one  to  the  other,  the 
right  of  one  party  to  take  and  prosecute 
an  appeal  from  the  judgment  or  decree  is 
not  waived  by  the  payment  or  receipt  of 
the  rent  reserved  in  the  lease  according  to 
its  terms,  after  the  entry  of  judgment, 
since  whether  such  lease  is  ultimately  held 
to  be  valid  or  invalid,  and  whether  the  ap- 
peal is  successful  or  unsuccessful,  the  one 
is  bound  to  pay,  and  the  other  is  entitled 
to  receive,  in  any  event  some  compensation 
for  the  use  of  the  road,  and  the  amount 
agreed  upon  in  the  lease  to  be  paid  as  rent 
is  a  fair  measure  of  s\ich  compensation. 
Ogdensburgh  &  L.  C.  R.  Co.  v.  Vermont  & 
C.  R.  Co.  63  N.  Y.  176. 

When  one  has  a  claim  against  a  county, 
the  amount  of  which  has  been  fixed  by  stat- 
ute, as,  for  example,  compensation  for  pub- 
lic printing,  so  that  he  is  entitled  in  any 
event  to  the  full  amount  of  such  claim  if  he 
has  done  the  printing,  the  mere  fact 
that  the  board  of  supervisors  to  whom 
such  claim  is  presented  audits  it,  and  is- 
sues a  warrant  for  it  for  a  less  amount 
than  the  claimant  is  entitled  to,  does  not 
estop  such  claimant  from  disputing  the 
correctness  of  the  action  of  the  board,  and 
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Uxing  proceedings  to  recover  the  balance, 
where,  upon  the  tender  of  the  warrant,  he 
declines  to  accept  it  in  full,  although  he 
receives  and  collects  it  upon  the  refusal  of 
the  messenger  to  take  it  back.  People  ex 
rel-  Kinney  v.  Cortland  County,  58  Barb. 
139. 

Where  a  landlord  lays  claim  to  the  en- 
tire sum  awarded  as  damages  against  a 
city  to  land  and  buildings  caused  by  chang- 
ing the  grade  of  a  street,  and  a  part  of  such 
damages  is  also  claimed  by  the  tenant  of 
the  buildings,  the  receipt  and  retention  by 
the  landlord  of  the  portion  awarded  him, 
to  which  his  right  was  undisputed,  does 
not  preclude  him  from  taking  and  prose- 
cuting an  appeal  from  the  rest  of  the  judg- 
ment awarding  the  balance  to  the  tenant. 
St.  Louis  V.  Nelson,  108  Mo.  App.  210,  83 
S.  W.  271. 

A  defendant  in  a  suit  to  enjoin  him 
from  cutting  timber  on  certain  lands,  who 
claims  the  right  by  contract  to  cut  all  of 
the  timber  thereon,  who  is  enjoined  by  the 
decree  from  cutting  any  timber  under  a 
{Stated  diameter,  does  not  waive  his  right 
to  appeal  from  such  decree  by  cutting  the 
timber  which  the  decree  allows  him  to  cut. 
Roots  V.  Boring  Junction  Lumber  Co.  50 
Or.  298,  92  Pac.  811,  94  Pac.  182. 

The  acceptance  by  a  bankrupt  of  the 
benefit  of  an  order  of  a  referee  in  bankrupt- 
cy, allowing  him  certain  personal  property 
as  exempt,  does  not  preclude  him  from  ap- 
pealing from  so  much  of  the  same  order  as 
denied  his  right  of  exemption  to  his  home- 
stead. Re  Letson,  84  C.  C.  A.  582,  157 
Fed.  78. 

The  payment  by  certain  stockholders  of 
rams  adjudged  to  be  due  from  them,  un- 
der a  judgment  in  an  action  to  assess  the 
statutorv  liability  of  the  stockholders  of  a 

•     •  • 

corporation,  does  not  estop  the  plaintiff 
from  appealing  from  such  judgment  as 
asainst  other  stockholders  who  do  not  pay. 
Marriott  v.  Columbus,  S.  &  H.  R.  Co.  10 
Ohio  C.  C.  N.  S.  573. 

The  acceptance  by  a  plaintiff  who  has 
brought  an  action  upon  two  promissory 
notes,  of  money  paid  into  court  by  the  de- 
fendant upon  a  judgment  for  the  amount 
due  upon  one  of  such  notes,  does  not 
preclude  the  plaintiff  from  prosecuting  an 
appeal  from  the  judgment  denying  him  a 
recovery  upon  the  other  note,  \jpton  Mfp(. 
Co.  V.  Huiske,  69  Iowa,  557,  29  N.  W.  621. 

In  Dudmnn  v.  Earl,  49  Iowa,  37,  the 
plaintiff  had  brought  an  action  to  recover 
the  amount  due  upon  a  lost  promissory 
note,  in  which  the  defendant  had  tendered 
and  paid  into  court  the  sum  due  thereon 
at  the  time  of  making  his  tender,  but  the 
liti<ration  proceeded  over  the  question  of 
indemnity  and  subsequent  interest  and  costs 
to  the  defeat  of  the  plaintiff.  After  the 
rendition  of  judgment  and  the  signing  of 
a  bill  of  exceptions,  but  before  the  formal 
^ntry  of  such  judgment,  the  plaintiff  ac- 
cepted the  sum  tendered,  and  the  question 
vas  raised  as  to  his  right  to  prosecute  an 
appeal  after  such  acceptance.  We  think, 
said  the  court,  in  the  circumstances  the 
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plaintiff  did  not  waive  his  right  to  appeal. 
Although  he  did  accept  the  money  before 
judgment  was  formally  entered  up  by  the 
clerk,  he  could  never  recover  a  less  sum 
than  the  amount  of  the  tender,  and  might 
upon  appeal  be  entitled  to  more.  When 
it  was  adjudged  by  the  court  that  he  was 
entitled  to  this  amount,  and  his  further 
claim  was  denied  him,  and  the  money  was 
paid  into  court  for  his  use,  he  could  not 
be  compelled  to  allow  the  sum  paid  in  to 
remain  idle  until  he  could  upon  appeal 
try  the  only  questions  in  dispute  upon  the 
facts, — whether  he  should  have  the  inter- 
est he  claimed,  and  whether  he  was  liable 
for  the  costs  of  the  action.  The  cause 
would  have  been  different  if  he  had  ac- 
cepted the  tender  before  or  upon  the  trial 
in  the  court  below. 

In  Headers  v.  Gray,  CO  Miss.  400,  45  Am. 
Rep.  414,  the  action  was  brought  to  re- 
strain the  defendant  from  selling  the  land 
of  the  plaintiff  which  had  been  pledged  as 
security  for  a  loan  of  money  bearing  in- 
terest at  the  rate  of  20  per  cent  per  annum, 
upon  the  ground  that  an  excessive  and  usu- 
rious amount  was  demanded,  praying  judg- 
ment fixing  the  amount  lawfully  due  upon 
the  loan,  and  compelling  the  defendant  to 
accept  it  in  satisfaction.  A  decree  was 
made  fixing  the  sum  payable  as  the  balance 
due  upon  the  note  given,  together  with  in- 
terest at  the  stipulated  rate  until  its  ma- 
turity, and  thereafter  at  the  rate  of  6  per 
centum,  and  from  that  decree  the  defendant 
appealed.  There  was  at  that  time  a  stat- 
ute in  the  state  of  Mississippi  declaring 
that  all  judgments  and  decrees  founded  on 
any  contract  should  bear  interest  after  the 
rate  of  the  debt  on  which  such  judgment 
or  decree  should  be  rendered.  After  taking 
the  appeal  the  plaintiff  paid,  and  the  de- 
fendant received,  the  sum  directed  to  be 
paid  by  the  decree  appealed  from,  and  there- 
upon the  appellee  set  up  such  payment  and 
acceptance  as  a  bar  to  the  appeal.  Chief 
Justice  Campbell,  in  delivering  the  opinion 
of  the  court,  said  the  appellant  was  not 
barred  from  his  appeal  by  his  acceptance  of 
the  sum  decreed  to  be  paid  him.  The  suit 
was  by  the  appellee  to  compel  the  appel- 
lant to  accept  in  satisfaction  of  his  de- 
mand A  less  sum  than  he  claimed  to  be  due, 
and  after  obtaining  the  decree,  the  appellee 
paid  the  sum  decreed,  which  was  received 
and  receipted  for  by  the  appellant,  whose 
acceptance  of  it  is  now  pleaded  as  a  bar  to 
his  appeal.  In  this  case  we  adopt  the  view 
of  the  Supreme  Court  of  the  United  States 
in  a  similar  case.    Erwin  v.  Lowrv,  7  How. 

mi     * 

172,  12  L.  ed.  655.  We  decline  to  lay  down 
a  rule  for  any  other  state  of  case  than  that 
here  presented.  The  members  of  the  court 
are  not  agreed  on  the  general  question 
whether  acceptance  of  what  is  adjudged 
precludes  an  appeal  from  the  judgment  or 
decree.  We  have  examined  all  the  cases 
on  the  subject  and  fully  considered  it,  and 
have  failed  to  harmonize  our  views.  One 
member  of  the  court  holds  the  opinion 
that  coercion  of  satisfaction  will  bar  an 
appeal,  while  mere  acceptance  of  perform- 
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ance  will  not.  Another  entertains  the 
▼icw  that  acceptance  of  payment  will  bar 
an  appeal;  and  the  third  contends  that  the 
right  to  enforce  a  judgment  or  decree  and 
to  appeal  from  it  are  coexistent  rights  con- 
ferred by  statute,  and  that  the  right  to  ap- 
peal is  not  impaired  by  the  exercise  of  the 
legal  right  to  have  execution.  All  of  u& 
agree  that  the  right  to  appeal  was  not  lost 
by  the  acceptance  of  the  money  by  the  ap- 
pellant, and  this  result  would  follow  the 
application  of  the  views  by  a  majority  of 
the  court  as  given  above. 

VllI,  Distinction     between    judgments 
at  iaw  and  decrees  in  equity. 

A  judgment  at  law  is  an  entirety.  If 
reversed  in  part  it  must  be  reversed  in 
whole,  and  it  must  be  accepted  as  a  whole, 
or  altogether  rejected.  Waddingham  v. 
Waddingham,  27  Mo.  App.  596. 

The  reason  a  litigant  cannot  at  the  same 
time  enjoy  the  fniits  of  a  judgment,  and 
appeal  from  the  parts  which  are  unfavor- 
able, is  that  the  court  cannot  reverse  part 
of  a  judgment  without  reversing  the  whole, 
and  an  election  to  receive  its  benefits  is  a 
renunciation  of  the  right  to  appeal  from  it. 
Kelly  v.  Bloom,  17  Abb.  Pr.  229. 

On  appeal  from  a  judgment  in  an  action 
at  law  there  must  be  either  an  entire  re- 
versal or  affirmance.  Bush  v.  Mitchell,  28 
Or.  92,  41  Pac.  155. 

When  a  judgment  or  decree  is  not  sever- 
able, so  that  upon  an  appeal  from  it  it  must 
either  be  reversed  or  affirmed  as  an  entirety, 
an  appeal  cannot  be  taken  from  a  part  of 
it,  so  as  to  leave  undisturbed  the  rest  of 
it  as  favorable  to  the  appellant.  New  Zea- 
land Ins.  Co.  V.  Smith,  41  Or.  466,  69  Pac. 
268. 

In  an  action  at  law  there  is  necessarily 
but  one  judgment,  namely,  that  the  plain- 
tiflf  or  the  defendant,  as  the  case  may  be, 
recovers  so  much  money  of  his  adversary. 
Therefore,  any  appeal  from  such  judgment 
must  of  necessity  either  affirm  or  reverse 
the  judgment  as  an  entirety.  Cromwell  v. 
Burr,  9  Daly,  482. 

Wlien  a  judgment  is  rendered  an  an  ac- 
tion at  law  as  an  entirety,  and  a  success- 
ful appeal  therefrom  can  only  result  in  re- 
versing the  judgment  and  remanding  the 
case  for  a  new  trial,  the  acceptance  by  the 
successful  party  of  the  amount  of  the  juds(- 
ment  from  his  adversary  is  a  bar  to  the 
prosecution  of  any  appeal  therefrom. 
Adams  v.  Carter,  92'Miss.  579,  47  So.  409, 
16  A.  &  E.  Ann.  Cas.  76. 

An  appeal  by  a  plaintiff  from  the  judg- 
ment'of  a  common-law  court  awarding  him 
only  a  part  of  his  demand,  when  there  is 
no  admission  of  any  kind,  either  in  the 
pleadings  or  the  evidence,  that  any  sum 
whatever  was  due  him,  is  barred  by  his 
accepting  payment  of  the  judgment,  be- 
cause a  reversal  would  permit  and  require 
a  retrial  of  the  whole  case.     Ibid. 

The  principle  which  forbids  a  plaintiff 
in  error  to  prosecute  a  writ  to  reverse  a 
judcment  which  he  has  enforced  by  execu- 
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tion,  unless  he  restores  the  proceeds  to  the 
defendant  and  places  him  in  statu  quo,  is 
one  peculiarly  applicable  to  judgments  at 
law,  but  not  necessarily  so  to  cases  arising 
in  orphans'  or  chancery  courts.  The  rea- 
son for  the  distinction  is  said  to  be  that 
if  a  judgment  at  law  is  reversed,  it  is 
totally  abrogated.  It  cannot  be  reversed 
in  part  and  affirmed  in  part.  Whereas,  in 
cases  from  the  probate  court  or  in  chancery 
cases,  the  judgments  or  decrees  may  be  re- 
versed in  part  and  affirmed  in  part.  Tarle- 
ton  V.  Goldthwaite,  23  Ala.  346,  58  Am. 
Dec.  296. 

The  authorities  in  this  country,  accord* 
ing  to  the  court  in  Paine  v.  Wool  ley,  80 
Ky.  568,  make  no  distinction  between 'com- 
mon-law and  equity  causes  in  the  applica- 
tion of  the  rule  that  the  coercion  of  the 
satisfaction    of   a    judgment    precludes  the 

Sarty  resorting  to  it  from  appealing  from  it. 
tut  there  is,  according  to  the  court  in 
that  case,  greater  room  in  equity  causes 
than  in  common- law  cases  for  exceptions  to 
the  rule  that  the  enforcement  of  a  judg- 
ment precludes  the  party  enforcing  it  from 
taking  and  prosecuting  an  appeal  from  it 
based  on  the  divisibility  of  questionable 
charges,  as  in  such  cases  the  decree  may 
have  various  parts,  "some  of  which  may  he 
good  and  executed,  while  others  may  Ix; 
litigated  on  appeal." 

In  an  action  in  equity  there  may  be  and 
often  are  many  separate  and  independent 
provisions  in  the  judgment,  and  a  party 
may  appeal  from  any  distinct  and  se])arate 
provision  without  appealing  from  the  whole 
judgment.     Cromwell  v.  Burr,  supra. 

In  Adams  v.  Carter,  92  Miss.  579,  47  So. 
409,  16  A.  &  E.  Ann.  Cas.  76,  a  state  reve 
nue  agent  who  had  recovered  a  judgment 
for  the  default  of  the  defendant's  intestate- 
in  not  paying  over  taxes  collected,  in  an 
action  at  law  in  which  all  liabilitv  was 
denied,  was  held  barred  from  prosccutin<! 
an  appeal  by  acceptance  of  the  amount 
recovered,  and  the  court,  citing  Meaders  v. 
Gray,  60  Miss.  400,  45  Am.  Rep.  414,  as 
the  only  decision  in  Mississippi  upon  the 
subject,  distinguished  it  by  saying,  "that 
was  an  appeal  from  an  equity  decree,  and 
is  not  here  in  point." 

We  have  found  several  cases,  said  the 
court  in  Adams  v.  Carter,  supra,  appar- 
ently maintaining  the  proposition  that. 
when  the  plainti^  accepted  money  paid, 
he  may  still  appeal,  where  the  object  of  t'»e 
appeal  is  simply  to  have  a  judgment  modi- 
fied by  increasing  his  demand,  as  where 
sufficient  damages  had  not  been  allowed,  or 
where  proper  interest  had  not  been  allowed. 
But  every  one  of  these  cases  was  either, 
first,  under  a  statute,  as  in  Kentucky.  Ne- 
vada, and  Iowa,  and  possibly  other  states; 
or,  second,  where  there  had  been  a  conces- 
sion in  the  plead in&rs  that  the  amount  re- 
ceived by  the  plaintiflf  was  due  to  him;  or, 
third,  a* case  in  equity;  or,  fourth,  where 
the  court  by  its  judgment  itself  required 
the  successful  party  to  do  certain  thincs  as 
the  condition  of  entitling  him  to  the  bene- 
fit of  the  judgment;  or,  fifth,  where  there 
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waa  reference  to  matters  clearly  severable, 
as  in  the  case  of  accounts,  wherein  differ- 
ent items  were  passed  upon,  allowed,  and 
disallowed  bv  the  receiver  or  a  master  or 
a  referee, — ^all  cases  equitable  in  their  na- 
ture; or,  sixth,  where  the  case  was  of  a 
peculiar  nature,  as,  for  example,  where  the 
n mount  awarded  in  a  partition  proceed- 
ing to  the  plaintiff  was  tne  proceeds  of  his 
own  property,  so  recognized  in  the  plead- 
ings, as  in  the  case  of  Mellen  v.  Mellen,  137 
X.  Y.  606,  33  N.  E.  545. 

Apropos  the  subject  of  this  note,  the 
Mississippi  supreme  court  in  Adams  v.  Car- 
ter, 92  Miss.  579,  47  So.  409,  16  A.  &  E. 
-\nn.  Cas.  76,  remarked,  owing  to  the  large 
number  of  states  in  which  the  distinction 
between  equity  and  common  law  has  been 
abolished,  where  the  same  court  adminis- 
ters both  equitable  and  common-law  juris- 
diction, a  practice  wholly  foreign  to  this 
state,  great  care  and  nice  discrimination 
are  required  in  order  to  determine  whether 
any  cited  authority  is  authority  for  us  un- 
der our  system. 

IX,  When  the  benefits  are  refused. 

It  would  appear  to  be  unnecessary  to  cite 
cases  to  show  that  the  rule  forbidding  ap- 
pellants to  prosecute  appeals  after  accept- 
ing the  benefits  of  the  mandates  of  which 
they  complain  cannot  apply  where  the  bene- 
fits have  not  been  accepted,  yet  there  have 
been  a  few  cases  in  which  it  was  contended 
to  the  contrary,  and  it  is  well  to  cite  them 
to  put  the  matter  at  rest. 

A  mere  tender  of  a  sum  found  due  by  a 
judgment  or  decree,  which  the  opposite 
party  refuses  to  accept  on  the  ground  of 
its  insufficiency,  does  not  preclude  the  tak- 
ing and  prosecuting  an  appeal  from  the 
judgment  awarding  it.  Wolf  or  t  v.  Keilly, 
133  Mo.  463,  34  S.  W.  847. 

A  tender  by  the  successful  party  in  an 
action  of  ejectment,  of  the  remuneration 
avarded  to  the  defeated  party,  which  is  not 
accepted,  but,  on  the  contrary,  is  explicitly 
refused,  does  not  affect  or  impair  the  right 
of  the  defeated  party  to  appeal  from  the 
judgment,  notwithstanding  the  sum  as  left 
in  the  custody  of  his  attorney.  Alexander 
V.Jackson  (Cal.)  25  Pac.  415. 

Mere  payment  into  court  by  a  defendant 
a^^inst  whom  judgment  has  been  rendered, 
of  the  amount  of  such  judgment,  does  not 
entitle  him  to  a  dismissal  of  the  plaintiff's 
appeal  therefrom,  when  the  plaintiff  has 
not  accepted,  and  refuses  to  accept,  such 
amount  McKelvy  v.  Burlington,  C.  R.  & 
N.  R.  Co.  94  Iowa,  668,  i83  N.  W.  608. 

A  mere  allowance  of  a  credit  to  one  hav- 
ing a  claim  against  a  county  of  a  sum 
awarded  him  in  the  county's  accounts, 
which  lie  refuses  to  accept  and  which  is  not 
paid,  does  not  preclude  him  from  prosecut- 
ing an  appeal  from  the  order  of  allowance, 
upon  the  ground  that  the  sum  allowed  him 
was  insufficient.  Center  v.  Breathitt  Coun- 
ty, 28  Ky.  X.  Rep.  1003,  90  S.  W.  1054. 

An  appeal  will  not  be  dismissed  on  the 
trrnund  that  the  appellant  has  coerced  on  ac- 
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cepted  satisfaction  of  the  judgment  ap- 
pealed from,  when  it  is  established  that  the 
execution  was  issued  without  his  authority, 
and  that  he  refused  to  accept  from  the 
sheriff  the  proceeds  when  informed  of  its 
collection,  and  instructed  that  officer  to  re- 
turn them  to  the  defendant.  May  v.  Sharp, 
49  Ala.  140;  Chapman  v.  Lee,  51  Ala.  106. 

X,  Conclusion, 

Under  the  operation  of  the  general  rule, 
no  litigant  is  permitted  a  review  of  an 
entire  judgment  or  decree,  all  parts  of  which 
are  mutually  interdependent,  after  he  has 
acquiesced  in  its  terms  by  enforcing  it 
or  taking  advantage  of  the  provisions  in 
his  favor.  The  rule  applies  to  all  judg- 
ments and  decrees  which  finally  adjudicate 
the  whole  controversy  between  or  among 
the  parties,  and  award  reciprocating  bene- 
fits to  opposing  disputants.  The  rule  ap- 
plies also  in  respect  of  orders  of  court  made 
during  the  progress  of  the  litigation,  in 
which  one  party  is  granted  relief  condi- 
tioned upon  terms  payable  or  advantageous 
to  his  adversary,  and  where  the  attached 
conditions  are  complied  with  on  the  one 
side  or  accepted  on  the  other  voluntarily. 
The  exceptions  to  the  rule  which  are  gen- 
erally admitted  embrace  the  right  to  re- 
view upon  appeal  or  error  onerous  parts  of 
the  judgment,  after  first  acquiescing  in 
and  taking  the  benefit  of  another  part  or 
other  parte  separate  and  distinct  from,  in- 
dependent of,  unconnected  with,  and  un- 
related to,  the  part  or  parts  alleged  to  be 
erroneous;  and  second,  accepting  and  re- 
taining benefits  and  advantages  conferred 
by  the  judgment  or  decree,  to  which  the 
complaining  litigant  is  so  absolutely  and 
unquestionably  entitled  that  his  right  to 
keep  them  cannot  possibly  be  affected  by 
his  defeat. 

The  foundation  of  the  rule  is  the  receipt 
by  the  plaintiff  in  error  or  appellant  of 
some  benefit  or  advantage  by  or  under  the 
judgment  or  decree  of  which  he  complains. 
If,  therefore,  he  declines  the  benefit  and 
puts  aside  the  advantage,  or  if  all  the  bene- 
fits and  advantages  accrue  to  his  adver- 
sary, so  that  he  confers  instead  of  receives 
them,  or  if  he  ineffectually  attempts  and 
so  fails  to  get  the  benefits  in  any  of  these 
cases,  he  does  not  lose  his  right  to  prose- 
cute a  writ  of  error  or  maintain  an  ap- 
peal. J.  B.  G. 
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STATE  OF  IOWA 

V. 

ANDREW  D.  ROZEBOOM,  Appt. 

(—  Iowa,  — ,  124  N.  W.  783.) 

Evidence  —  record  subsequent  to  trans- 
action. 

1.  Upon    the   question    of    larceny   by    a 
shipper  of  freight  of  material  loaded  in  the 
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car,  a  shipping  receipt  is  not  admissible 
upon  which  a  notation  was  made  of  facts 
tending  to  show  a  larceny  after  the  shipper 
had  been  charged  therewith. 

Appeal  —  cumulative  evidence. 

2.  The  admission  of  inadmissible,  cor- 
roborative evidence  which  is  merely  cumu- 
lative, is  not  reversible  error. 

Evidence  —  corporate  character  —  oral 
testimony. 

3.  Oral  evidence  of  an  agent  of  a  rail- 
road company  as  to  its  corporate  character 
is  sufficient  to  take  to  the  jury  an  indict- 
ment charging  larceny  from  it  as  a  corpo- 
ration. 

liarceny  —  asportation  —  snlllclency. 

4.  The  mere  dragging  or  rolling  by  a 
shipper  of  butter  of  tubs  of  that  material 
belonging  to  another  shipper,  from  one  por- 


Note.  —  ixiroeny ;    what   constitutes   aS' 

portation. 

Circumstances  held  sufficient  to  show  aspor- 
tation. 

The  general  rule  is  that  any  removal  of 
an  article,  however  slight,  from  the  place 
where  it  was  found,  will  amount  to  a  carry- 
ing away  thereof,  and  under  this  rule  the 
following  circumstances  have  been  held  to 
amount  to  such  an  asportation  of  proper- 
ty as  would  support  an  indictment  for  lar- 
ceny: 

— cutting  the  throat  of  a  hog  after  having 
shot  and  killed  it.  Kemp  v.  State,  89  Ala. 
62,  7  So.  413; 

— killing  a  hog  by  knocking  it  in  the  head 
and  running  when  detected.  Cross  v.  State, 
64  Ga.  443 ; 

— shooting  a  cow  and  taking  possession  of 
the  carcass  sufficiently  to  partly  remove  the 
hide  before  being  detected.  Lundy  v.  State, 
CO  Ga.  143; 

— driving  a  cow  for  a  short  distance  with- 
in the  pasture  in  which  it  was  found  and 
then  killing  it.  Wilburn  v.  Territory,  10  N. 
M.  402,  62  Pac.  968,  14  Am.  Crim.  Rep.  600; 

— taking  iambs  from  the  fold  and  killing 
them  in  the  yard.  R.  v.  Rawlins,  2  East, 
P.  C.  617; 

— driving  sheep  from  a  field  into  an  empty 
house  in  the  field,  and  seizing  one  of  them 
before  being  frightened  away.  State  v. 
Gray,  106  N.  C.  734,  11  S.  E.  422; 

— takiiig  a  horse  in  a  close  and  leading 
it  some  distance,  but  without  getting  it  out 
of  the  close.  Anonymous,  2  East,  P.  C.  655 ; 
State  v.  Gazell,  30  Mo.  92; 

— catching  sheep  and  taking  them  into  the 
bushes  in  the  same  field,  where  one  was 
killed  and  the  other  tied  to  a  tree.  State 
V.  Carr,  13  Vt.  571; 

— leading  a  jack  from  a  stable  into  the 
vard  and  there  killing  him.  Delk  v.  State, 
64  Misa.  77,  60  Am.  Rep.  46,  1  So.  9; 

— taking  a  mule  out  of  a  lot  and  attempt- 
ing to  harness  it  to  drive  it  away.  Garris 
V.  State,  35  Ga.  247; 

— any  moving  of  a  steer  while  alive,  so 
as  to  get  it  into  position  for  killing,  though 
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tion  of  the  car  to  another,  with  intent  to 
appropriate  them  to  his  own  use,  is  suffi- 
cient asportation  to  constitute  larceny,  al- 
though he  does  not  lift  them  from  the  floor, 
— at  least  where  he  changes  the  addresses 
on  them,  so  as  to  cause  the  carrier  to  trans- 
port them  as  his  agent. 

(February  9,  1910.) 

A  PPEAL  by  defendant  from  a  judgment 
jlX  of  the  District  Court  for  O'Brien 
County  convicting  him  of  larceny.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  T.  Conn  and  Herrlck  &  Her- 
rlck  for  appellant. 

Messrs.  H.  W.  Byers,  Attorney  General, 
and  Charles  W.  Lyon,  for  appellee: 


it  was  not  moved  after  killing.     State  v. 
Gilbert,  68  Vt.  188,  34  Atl.  697; 

— taking  possession  of  hogs  sufficiently 
to  brand  them,  with  intent  to  claim  them 
afterward.     Scott  v.  Harbor,  18  Cal.  704; 

— shooting  a  hog  and  covering  it  with 
brush,  and  later  removing  it  by  the  consent 
of  the  owner  obtained  by  false  representa- 
tions. Frazier  v.  State,  85  Ala.  17,  7  Am. 
St.  Rep.  23,  4  So.  691; 

— removing  a  package  from  one  end  of  a 
wagon  to  the  other.  R.  v.  Cozlett,  2  East, 
P.  C.  556; 

— throwing  wheat  over  a  partition  from 
one  garner  in  a  mill  into  another  contain- 
ing defendant's  wheat.  State  v.  Craige,  89 
N.  C.  475,  45  Am.  Rep.  698; 

— filling  sacks  with  grain  and  concealin;; 
them  on  the  premises.  R.  v.  Samwavs, 
Dears.  C.  C.  371; 

— taking  wheat  from  its  place  in  thegran- 
ery  and  pacing  it  in  sacks  and  tying  it- 
State  v.  Hecox,  83  Mo.  531,  6  Am.  Criui. 
Rep.  98; 

— taking  property  from  its  place  in  a 
house,  though  defendant  was  detected  before 
removing  it  from  the  house.  State  v.  Wil- 
son, 1  N.  J.  L.  439,  1  Am.  Dec.  216; 

— removing  goods  from  their  accustomed 
places  in  a  store,  without  removing  them 
from  the  store.  State  v.  Taylor,  136  Mo. 
66,  .37  S.  \V.  907; 

— breaking  open  a  box  on  a  vessel,  and 
taking  shoes  therefrom,  and  concealing  them 
in  another  part  of  the  vessel,  under  a  charge 
of  larceny  from  a  vessel.  Nutzel  v.  State. 
60  Ga.  264; 

— taking  sheets  from  a  bed  in  which  the 
defendant  had  slept  in  a  hotel,  and  carry- 
ing them  into  the  hall,  where  they  were  left 
while  defendant  went  to  get  his  horse. 
Anonymous,  1  Leach,  C.  L.  322; 

— removal  of  merchandise  from  a  store  t*» 
the  sidewalk.  State  v.  Mitchener,  98  N.  <^  • 
689,  43  S.  E.  26; 

— taking  plate  out  of  a  trunk  and  laying 
it  on  the  fioor.  Anonymous,  2  East,  P.  C- 
556; 

—drawing  porter  from  a  barrel  into  a  can 
on  the  ground.  R.  v.  Wallis,  3  Cox,  C  C 
67; 


1910. 


STATE  V.  ROZEBOOM. 


39 


Thf  coq>orate  character  of  the  railroad 
fompany  was  aufficiently  alleged. 

State  V.  Fogerty,  105  Iowa,  32,  74  N.  W. 
754:  SUte  v.  Grant,  104  N.  C.  908,  10  S. 
E.  554;  State  v.  Congrove,  109  Iowa,  6G, 
80  N.  W.  227;  State  v.  Cunningham,  21 
Iowa,  433;  State  v.  Carr,  43  Iowa,  418; 
SUte  T.  King,  37  Iowa,  462. 

Proof  of  the  existence  of  the  corporation 
de  facto  is  enough. 

1   McClain,    Crim.   Law,    §   604. 

The  proof  shows  asportation  of  the  but- 
ter by  defendant. 

Wilson  V.  State,  21  Md.  9;  State  v.  Hig- 
gins,  88  Mo.  354;  R.  v.  Walsh,  1  Moody, 
C.  C.  14;  R.  V.  Cozlett,  2  East,  P.  C.  656; 
Delk  v.  State,  64  Miss.  77,  60  Am.  Rep.  46, 
1  So.  9;  Nutzel  y.  State,  60  Ga.  264;  State 


V.  Craige,  89  N.  C.  475,  45  Am.  Rep.  698; 
3  Greenl.  Ev.  16th  ed.  §  154;  Gettinger  v. 
State,  13  Neb.  308,  14  N.  W.  403. 

Weaver,  J.,  delivered  the  opinion  of  the 
court : 

Rock  Valley  and  Hartley  are  stations  on 
the  line  of  the  Chicago,  Milwaukee,  &  St. 
Paul  Railway.  At  the  time  in  question  it 
was  the  custom  of  the  company  on  certain 
specified  days  to  run  a  refrigerator  car  from 
Rock  Valley  east  through  Hartley,  for  the 
transportation  of  shipments  of  butter  and 
eggs  to  the  Chicago,  New  York,  and  other 
eastern  markets.  Among  the  shippers  mak- 
ing use  of  this  convenience  were  C.  H.  Day, 
doing  business  at  Rock  Valley,  and  Andrew 
D.  Rozeboom,   the  defendant  herein,   doing 


— taking  meat  out  of  a  barrel  and  laying 
it  beside  the  barrel.  Tobias's  Case,  1  N.  Y. 
City  Hal!  Rec.  30; 

— removal  of  a  till,  so  that  the  money  fell 
<:n  the  floor.     State  v.  Higgins,  88  Mo.  354; 

— ^removal  of  a  drawer  from  a  safe  and 
handling  the  money  therein  at  the  door  of 
tlie  safe.    State  v.  Green,  81  N.  C.  560; 

— opening  a  money  drawer  and  disarran- 
ging the  money  therein.  Eckels  v.  State,  20 
Ohio  St.  508; 

— lifting  a  bag  from  the  boot  of  a  coach 
without  getting  it  out  of  the  boot.  R.  v. 
Walsh.  1  Moody,  C.  C.  14; 

— being  in  the  act  of  removing  a  harness 
from  its  hook  when  detected.  State  v.  Wil- 
liams, 199  Mo.  137,  97  S.  W.  562; 

— breaking  up  a  heavy  cast-iron  balance 
wheel,  and  carrying  it  away  for  old  iron, 
where  an  indictment  charged  larceny  of  the 
wheel  as  a  wheel.  Gettinger  v.  State,  13 
Xeb.  308,  14  N.  W.  403; 

— lifting  a  pocketbook  from  the  bottom  of 
a  pocket,  without  removing  it  entirely  there- 
from. Harrison  v.  People,  50  N.  Y.  518,  10 
Am.  Rep.  517;  Scott's  Case,  5  N.  Y.  Citv 
Hall  Rec.  169;  SUte  v.  Chambers,  22  W. 
Va.  779,  46  Am.  Rep.  550; 

— ^taking  a  watch  from  the  pocket  and  de- 
taching the  chain  from  the  buttonhole, 
tbnugh  the  chain  immediately  caught  again 
upon  a  button.   R.  t.  Simpson,  Dears.  C.  C. 

421; 

— detaching  an  earring  from  the  ear,  but 
dropping  it  so  that  it  caught  upon  the  own- 
ers  hair.     R.  v.  Lapier,  2  East,  P.  C.  557 ; 

— taking  a  bond  from  the  hand  of  one 
who  was  holding  it  out  and  expecting  pay- 
ment thereon,  and  putting  it  in  the  mouth 
«nd  chewing  it  and  then  throwing  it  away. 
Vaughn  v.  Com.  10  Gratt.  763; 

— taking  money  from  a  person  who  was 
•tnpified  by  liquor,  and  did  not  notice  it 
until  the  money  was  in  defendant's  hands. 
State  ▼.  Jackson,  65  N.  C.  305 ; 

—taking  up  and  putting  in  the  pocket  in- 
dictments which  an  officer  had  produced  in 
setting  a  trap  to  catch  defendant  in  the 
Urceny  thereof,  the  officer  not  having  such 
pos-Hession  for  the  state  as  would  give  him 
authnritv  to  consent  to  defendant  taking 
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them.  People  v.  Mills,  178  N.  Y.  274,  67 
L.R.A.  131,  70  N.  E.  780; 

— inserting  a  pipe  and  conveying  gas 
thereby  around  a  meter.  R.  v.  White,  3  Car. 
&  K.  363; 

A  carrying  away  at  different  times,  but 
as  part  of  the  same  transaction,  of  separate 
articles,  will  support  an  indictment  for  the 
greater  offense  of  larceny  of  the  total 
amount.  State  v.  Martin,  82  N.  C.  672; 
State  V.  Mandich,  24  Nev.  336,  54  Pac.  516. 

And  in  R.  v.  D5'er,  2  East,  P.  C.  767,  it 
was  held  that  where  others  took  articles 
from  one  part  of  a  boat  to  another  and  hid 
them,  and  later  defendant  assisted  in  carry- 
ing them  away,  the  carrying  away  was  a 
continuous  transaction,  and  defendant  was 
guilty  as  a  principal  in  larceny. 

— when  property  carried  away  by  agency  of 
innocent  third  person. 

The  question.  What  amounts  to  asporta- 
tion, sometimes  arises  where  the  accused 
makes  such  arrangements  concerning  prop- 
erty of  another  that  the  actual  carrying 
away  is  accomplished  through  the  agency  of 
an  innocent  third  party.  As  indicated  in 
State  v.  Rozeboom,  such  conduct  may 
amount  to  an  asportation,  and  has  been  held 
to  be  such  under  the  following  circumstan- 
ces: 

— where  defendant  pointed  out  a  horse  as 
his  own  to  the  hostler,  and  had  him  saddle 
and  lead  it  out  of  the  yard  to  be  mounted. 
R.  V.  Pitman,  2  Car.  &  P.  423; 

— where  defendant  pointed  out  a  hog  and 
sold  it  as  his  own,  so  that  the  purchaser 
took  it  away.  Cummings  v.  Com.  6  Ky.  L. 
Rep.  200; 

— ^where  defendant  changed  a  check  on  a 
trunk,  so  that  it  was  transported  by  the 
railroad  company  to  a  wrong  destination. 
Com.  V.  Barry,  125  Mass.  390; 

— where  defendant  claimed  an  impounded 
animal  and  sold  it  to  a  third  party,  who 
took  it  awav.     State  v.  Hunt,  45  Iowa,  673. 

But  in  People  v.  Gillis,  6  Utah,  84,  21 
Pac.  404,  where  defendant  claimed  an  im- 
pounded animal  and  sold  it  to  the  pound- 
keeper,  who  then  took  it  out  of  the  pound. 
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business  at  Hartley.  Each  shipped  butter 
packed  in  wooden  tubs  of  the  same  general 
size,  shape,  and  appearance.  The  direction 
or  address  of  the  consignees  of  such  ship- 
ments was  placed  upon  the  tubs  by  the  use 
of  stencil  plates  or  stamps,  or  tags,  the  iden- 
tity of  the  shipper  being  indicated  by  a 
number  the  significance  of  which  was  known 
to  the  consignees.  The  evidence  in  the  case 
was  sufficient  to  justify  the  jury  in  finding 
that,  on  or  about  March  26,  1907,  Day  made 
a  shipment  from  Rock  Valley,  in  a  refrig- 
erator car,  of  seventy-seven  tubs  of  butter, 
forty-six  of  which  were  consigned  to  the 
address  of  Gude  Brothers,  New  York,  such 
address  being  placed  upon  the  cover  of  each 
by  the  use  of  a  stencil  plate,  together  with 
the  shipper's  number.     This  shipment  was 


deposited  in  one  end  of  the  ear,  leaving  the 
floor  between  the  side  doora  clear  and  uu- 
obstructed.  Thus  partially  loaded,  the  car 
was  hauled  to  Hartley,  at  which  place  it 
arrived  during  the  night,  and  was  placed 
upon  a  side  track  at  a  convenient  place 
for  receiving  shipments  in  the  morning.  At 
an  early  hour  of  the  following  morning,  the 
defendant  loaded  several  tubs  of  butter  from 
his  creamery  and  hauled  them  to  the  car. 
The  station  agent  was  not  there,  but,  fol- 
lowing what  he  claims  to  have  been  the 
custom,  defendant  proceeded  to  open  the 
car,  and  transferred  a  part  of  the  tubs  from 
his  wagon  to  the  car  floor  between  the 
doors.  It  is  his  contention  that  he  brought 
from  the  creamery  to  the  car  six  tubs,  and 
'  in  this  he  is  corroborated  by  a  special  agent 


the  court  held  that  this  did  not  amount  to  I 
asportation. 

Circumstances  held  insuflicient  to  show  as- 
portation. 

The  courts  have  refused  to  sustain  charges 
of  larceny,  because  sufficient  carrying  away 
was  not  shown  by  the  following  circumstan- 
ces: 

— chasing  and  shooting  a  hog,  without  re* 
moving  it  afterward.  State  v.  Seagler,  1 
Rich.  L.  30,  42  Am.  Dec  404; 

— where  the  evidence  showed  that  defend- 
ant shot  a  cow  and  went  and  stood  over  it, 
and  that  three  months  thereafter  no  re- 
mains of  the  cow  were  found  at  that  spot. 
State  v.  Perkins,  104  N.  C.  710,  10  S.  E. 
175; 

— shooting  a  hog  and  partly  skinning  it 
and  cutting  its  ears  off,  the  court  saying 
that  merely  having  the  power  to  remove  it 
was  not  sufficient.  State  v.  Alexander,  74 
N.  C.   232; 

— shooting  a  cow  and  cutting  off  and 
carrying  away  its  ears.  State  v.  Butler,  Co 
N.  C.  309; 

— shooting  a  hog  and  turning  it  on  its 
back  and  cutting  its  throat.  Williams  v. 
State,  63  Miss.  58; 

— shooting  a  hog  and  chasing  it  and  be- 
ing in  the  act  of  striking  it  with  a  gun  when 
interrupted.     Wolf  v.  State,  41  Ala.  412; 

— striking  a  hog  with  an  ax  after  it  had 
been  coaxed  some  distance  by  another.  Ed- 
monds v.  State,  70  Ala.  8,  45  Am.  Rep.  67 ; 

— shooting  a  hog  and  being  near  enough 
to  exerciHe  dominion  and  control  over  it  aft- 
er the  killing.  Molton  v.  State,  105  Ala. 
18,  53  Am.  St.  Rep.  97,  16  So.  795; 

— standing  a  package  on  end  and  remov- 
ing the  outside  wrapper  more  easily  to  got 
at  its  contents.  R.  v.  Cherry,  2  East,  P.  C. 
556; 

— turning  a  barrel  of  turpentine  which 
was  standing  on  end  over  on  its  side.  State 
V.  Jones,  65  X.  C.  395; 

— attempting   to   remove  the   brass   jour* 
nals  from  a  railroad  car,  but  without  having 
succeeded  in  actually  doing  so  when  detect- 
ed.    State  V.  Knolle,"  90  Mo.  App.  238; 
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— ^grabbing  at  money  displayed  and  knock- 
ing it  from  the  hand  without  securing  it. 
Thompson  v.  State,  04  Ala.  535,  33  Am.  St. 
Rep.  145,  10  So.  520; 

— lifting  a  pocketbook  partly  from  a  pock- 
et before  being  detected.  R.  v.  Thompson, 
1  Moody,  C.  C.  78.  This  case  was  disap- 
proved, however,  in  R.  v.  Simpson,  Dears. 
C.  C.  421 ; 

— taking  a  coat  from  a  dummy  in  front 
of  a  store,  but  failing  to  get  away  with  it 
because  it  was  attached  to  the  dummy  by  a 
chain,  the  dummy  being  attached  to  the 
building.  People  v.  Meyer,  75  Cal.  383,  17 
Pac.  431; 

— taking  an  article  which  was  tied  to  a 
string,  but  without  severing  the  string  be- 
fore being  detected.  Phillips's  Case,  4  N. 
Y.  Citv  Hall  Rec.  177;  Anonymous,  2  East. 
P.  C.  556; 

— taking  from  a  pocket  a  purse  which  re- 
mained attached  by  a  string  to  keys  in  tlie 
pocket.  Wilkinson's  Case,  1  Hale,  P.  C. 
508; 

— entering  a  house,  partly  filling  a  basket 
with  corn,  and,  when  detected,  making  false 
statements  as  to  the  purpose  in  doing  so, 
it  not  appearing  that  any  corn  was  actually 
carried  away  from  the  house,  and  the  indict- 
ment charging  larcenv  from  the  house. 
Hicks  V.  State,  101  Ga.*  581,  28  S.  E.  817. 

And  in  Com.  v.  Luckis,  99  Mass.  431,  06 
Am.  Dec.  709,  where  defendant  was  seen  by 
an  officer  putting  her  hand  in  a  woman's 
pocket,  and,  on  his  seizing  her  hand,  the 
pocket  and  dress  were  torn  down  so  that  ti>e 
pocketbook  dropped  to  the  ground,  it  was 
held  that  merely  an  alteration  of  the  posi- 
tion of  the  pocketbook  by  the  struggle  be- 
tween the  defendant  and  the  officer  would 
not  be  an  asportation,  but  that  if  defend- 
ant's hand  had  reached  or  seized  the  pocket- 
book,  and  she  altered  its  position  in  at- 
tempting to  secure  and  retain  it,  asporta- 
tion would  be  shown. 

The  Texas  cases. 

In  Texas  the  statute  defining  larceny 
omits  the  words  "carried  away,"  and  it  is 
therefore  only  necessary  in  that  state  to  C8- 
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of  the  railroad  company  who  appeared 
about  this  time,  and  swears  that  he  saw  the 
transaction.  It  is  the  theory  and  claim  of 
the  8tf.te  that  defendant,  having  placed  some 
of  his  tubs  on  the  car  floor,  took  other  tubs 
which  were  a  part  of  Day's  shipment, 
mingled  them  with  his  own,  and,  having 
scraped  from  the  covers  the  address  of  Gude 
Brothers,  New  York,  substituted  therefor 
tlie  address  of  his  own  correspondents,  Mer- 
rill t  Eldridge,  Chicago,  111.  This  theory 
of  the  defendant's  ofTense  has  direct  sup- 
port in  the  testimony  of  the  special  agent 
who  claims  to  have  surprised  him  in  the 
act.  and  it  has  corroboration  in  the  testi- 
mony of  two  or  three  other  persons  who  ar- 
rived on  the  scene  immediately  afterwards, 
and  swear  that  pieces  of  glass  and  shavings 


or  scrapings  of  wood  were  found  on  the 
floor,  and  that  several  tub  covers  showed 
signs  of  erasures.  The  defendant's  stamp 
and  printing  pad  for  stamping  the  address 
of  his  consignees  were  also  admittedly  found 
in  the  car  or  in  the  wagon  just  outside  of 
the  car  door.  He  denies  that  he  interfered 
in  any  manner  with  any  of  the  tubs,  except 
those  brought  to  the  car  by  himself,  and 
says  that  he  was  bent  over  one  of  his  own 
tubs  fastening  a  cover,  which  he  discovered 
to  be  loose  or  insecure,  when  he  was  sud- 
denly and  violently  assaulted  by  the  rail- 
way company's  special  agent  and  accused  of 
stealing  butter.  As  we  understand  the  rec- 
ord there  were  two  tubs  from  Day's  ship- 
ment on  which  the  state  asserts  the  proper 
address  had  been  obliterated,   and   the  ad- 


tablish  a  taking,  without  proving  an  aspor- 
tation. 

— circumstances  held  sufficient  to  show  a 

taking. 

Practically  the  same  questions  aristi  in  es- 
tablishing a  taking  as  in  establishing  an  as- 
portation, and  the  following  circumstances 
have  be^n  held  to  be  a  sufficient  taking  un- 
der the  statute  defining  larceny: 

— snatching  money  suddenly  from  hands 
of  owner,  who  had  no  chance  to  resist. 
Clemmons  v.  State,  39  Tex.  Crim.  Rep.  279, 
73  Am.  St.  Rep.  923,  45  S.  W.  911  j 

— unlocking  drawer  and  taking  out  part 
of  a  sum  of  money  therein,  and  having 
hand  in  drawer  when  detected,  the  indict- 
ment charging  larceny  of  the  whole  amount. 
Harris  v.  State,  29  Tex.  App.  101,  25  Am. 
St.  Rep.  717,  14  S.  W.  390; 

— ^marking  and  branding  an  animal  for 
the  purpose  of  appropriating  it.  Coward  v. 
SUte,  24  Tex.  App.  590,  7  S.  W.  332 ; 

--going  up  to  a  horse  and  being  in  the  act 
of  unhoppling  it  when  detected.  Conner  v. 
State,  24  Tex.  App.  245,  6  S.  W.  138; 

— shooting  a  cow  that  was  in  the  woods, 
vith  intent  to  appropriate  it.  Coombes  v. 
State,  17  Tex.  App.  258,  overruling  Martin 
>.  State,  44  Tex.  172; 

— killing  and  skinning  cattle  which  were 
trespassing  in  defendant's  cornfield,  with 
fraudulent  intent  to  sell  the  hides.  Mc- 
Phail  V.  SUte,  9  Tex.  App.  364; 

— being  in  the  act  of  skinning  a  freshly 
killed  hog.     Walker  v.  State,  3  Tex.  App. 

TO; 

— ^throwing  a  bale  of  cotton  from  a  mov- 
m  train.  Price  v.  State,  41  Tex.  215,  1 
Am.  Crim.  Rep.  423; 

— driving  oxen  to  a  convenient  place, 
killing  and  skinning  them,  and  selling  their 
Udes.    Musquez  v.  State,  41  Tex.  226 ; 

— killing  hogs  in  the  woods,  out  of  the 
immediate  custody  of  the  owner.  Hall  v. 
SUte,  41  Tex.  287 ; 

--aetzing  pocketbook  and  drawing  it  half 
way  oat  of  the  pocket.  Flynn  v.  State,  42 
Tex.  301,  1  Am.  Crim.  Rep.  424; 

—selling  an  animal  to  a  third  party,  who 
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took  actual  possession  thereof.  Lane  v. 
State,  41  Tex.  Crim.  Rep.  558,  55  S.  W. 
831;  Madison  v.  State,  16  Tex.  App.  435; 
Doss  V.  State,  21  Tex.  App.  605,  57  Am. 
Rep.  618,  2  S.  W.  814;  Dale  v.  State,  32 
Tex.  Crim.  App.  78,  22  S.  W.  49. 

—circumstances    held    insufficient   to    show 

taking. 

The  following  circumstances  have  been 
held  insufilcient  to  establish  a  taking  as  an 
element  of  the  crime  of  larceny: 

— having  pulled  a  dress  down  to  bottom 
of  a  female  figure,  when  detected,  it  appear- 
ing it  could  not  be  taken  olf  that  way. 
Clark  V.  State  (Tex.  Crim.  Rep.)  post,  — . 
128  S.  W.  131; 

— taking  watch  from  pocket  without  sev- 
ering chain.  Herr  v.  State,  52  Tex.  Crim. 
Rep.  53,  J  05  S.  W.  190; 

— inserting  hand  in  pocket  of  another  far 
enough  to  touch  money,  without  securing  it. 
Tarrango  v.  State,  44  Tex.  Crim.  Rep.  385, 
71  S.  W.  597,  14  Am.  Crim.  Rep.  423; 

— grasping  diamond  stud  in  shirt  bosom 
and  attempting  to  unscrew  it,  but  not  suc- 
ceeding in  doing  so  before  capture.  Rodri- 
quez  V.  State  (Tex.  Crim.  Rep.)  71  S.  W. 
596,  14  Am.  Crim.  Rep.  424; 

— having  stolen  cattle  in  possession  and 
assisting  in  branding  them,  no  evidence  be- 
ing given  to  connect  defendant  with  the  orig- 
inal taking.  Guinn  v.  State,  39  Tex.  Crim. 
Rep.  257,  45  S.  W.  694; 

— shooting  and  wounding  a  hog  and  pur- 
suing it,  without  getting  actual  possession 
of  it.  Minter  v.  State,  26  Tex.  App.  217,  9 
S.  W.  561 ; 

— putting  hand  into  pocket  and  seizing 
pocketbook,  if  owner  knew  defendant  was 
attempting  to  do  so  and  did  not  resist. 
Files  V.  State,  36  Tex.  Crim.  Rep.  206,  36 
S.  W.  93;  McLin  v.  State,  29  Tex.  App.  171, 
15  S.  W.  600; 

— merely  claiming  ownership  of  a  steer 
running  on  the  range  and  selling  it  without 
it  coming  into  possession  of  defendant  or 
his  vendee.  Hardeman  v.  State.  12  Tex. 
App.  207.  R.  L.  S. 
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dress  of  defendant's  consignees  substituted, 
while  other  of  said  tubs  had  been  moved 
over  from  their  proper  place  in  the  car  to 
the  place  between  the  doors.  The  indict- 
ment charges  defendant  with  larceny  of  two 
tubs  of  butter  of  an  aggregate  value  of 
more  than  $20,  and  upon  the  showing  made 
the  jury  returned  a  verdict  of  guilty.  There 
was  other  evidence  than  we  have  mentioned, 
but  it  is  circumstantial  only,  and  none  of  it 
does  more  than  furnish  some  degree  of  cor- 
roboration for  the  respective  theories  of  the 
prosecution  and  defense.  Whether  the  de- 
fendant did  thus  feloniously  convert  or  at- 
tempt to  convert  any  portion  of  Day's  ship- 
ment to  his  own  use  was  therefore  a  fair 
question  for  the  jury,  and  its  verdict  there- 
on cannot  be  set  aside  unless  the  record  dis- 
closes reversible  error  in  the  rulings  of  the 
court  or  in  its  charge  to  the  jury. 

(1)  The  court  admitted  in  evidence  a  car- 
bon copy  of  an  alleged  shipping  bill  sent, 
or  claimed  to  have  been  sent,  by  the  rail- 
way company  with  the  butter  received  by 
it  from  defendant  on  the  morning  of  the 
alleged  larceny,  and  forwarded  to  the  con- 
signees. It  appears  to  have  been  first  writ- 
ten describing  seven  tubs,  but  gives  evidence 
of  a  change  by  which  the  figure  7  has  been 
converted  into  an  8.  The  paper  also  bears 
a  notation  as  follows:  "Two  tubs  had  been 
rechecked.  Shipper  claimed  he  had  seven 
tubs,  only  had  six  when  he  drove  over  to 
car,  as  counted  by  J.  Wernick."  Wernick 
was  the  special  agent.  About  the  same  time 
the  station  agent  made  a  freight  receipt  to 
the  defendant  in  which,  for  the  carrier,  he 
acknowledges  receiving  from  defendant  for 
shipment  to  Merrill  &  Eldridge,  Chicago, 
Illinois,  "six  tubs  of  butter,"  but  adding 
thereto  a  notation  as  follows:  "Eight  tubs 
marked  Merrill  &  E.  Shipper  claimed  had 
seven  tubs.  Only  six  brought  from  cream- 
ery, as  counted  by  J.  Wernick."  We  think 
the  paper  thus  made  by  the  company,  after 
its  agent  had  charged  the  defendant  with 
the  larceny,  and  without  the  knowledge  of 
defendant,  was  not  competent  evidence,  and 
the  objection  thereto  should  have  been  sus- 
tained. But  we  are  unable  to  see  how  it 
could  have  prejudiced  the  defense.  Defend- 
ant claims  to  have  delivered  six  tubs  only, 
and  the  writing  in  (question  concedes  the 
receipt  of  six  tubs.  The  statement  that 
there  were  two  more  tubs  addressed  to  Mer- 
rill &  Eldridge,  and  that  defendant  claimed 
to  have  delivered  seven,  was  only  what  both 
the  station  agent  and  Wernick  had  testified 
to  on  the  stand,  and  the  written  statement 
of  the  agent  to  the  same  effect  cannot  be 
presumed  to  have  given  their  version  of  the 
affair  any  increased  weight  in  the  minds  of 
the  jury. 

(2)   The  indictment  charged  the  larceny 
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to  have  been  from  the  Chicago,  Milwaukee, 
&  St.  Paul  Railway  Company,  a  corporation, 
and  the  point  is  made  that  there  is  a  fail 
ure  of  proof  of  the  corporate  character  oj 
the  company.  There  was  oral  evidence  b] 
one  of  the  company's  agents  that  the  Chi 
cago,  Milwaukee,  &  St.  Paul  Railway  Com 
pany  was  a  corporation,  and  this  waj 
enough  to  take  the  case  to  the  jury.  Indeed 
we  are  not  prepared  to  say  that  an  entin 
omission  of  all  evidence  on  this  point — n< 
objection  being  raised  until  after  verdict- 
would  constitute  any  faiure  of  proof  re* 
quiring  a  new  trial.  Where  corporate 
character  is  a  mere  collateral  matter,  noi 
essential  to  the  main  question  being  tried 
it  may  be  established  by  parol  proof  or  bj 
proof  that  it  is  acting  and  doing  busineii 
a«  such.  Fleener  v.  State,  58  Ark.  98.  I'.i  S 
W.  1;  Roberts  v.  National  Ice  Co.  6  Daly 
426;  People  v.  Ah  Sam,  41  Cal.  045;  Do>i« 
V.  Frank  Douglas  Mach.  Co.  73  111.  273; 
Norton  v.  State,  74  Ind.  337 ;  Reed  v.  State, 
15  Ohio,  217;  Calkins  v.  State,  IS  Ohio  St 
306,  98  Am.  Dec.  121;  1  McClain,  Crim 
Law,  §  004;  Iowa  Code,  §  5286;  State  t 
Congrove,  309  Iowa,  06,  80  N.  W.   227. 

(3)  Counsel  appear  to  base  their  deman< 
for  a  reversal  very  largely  on  the  alleget 
failure  of  the  state  to  prove  any  aMi|K)rta 
tion  of  the  property  charged  to  have  beei 
stolen.  It  will  be  remembered  that  the  tub 
of  butter  shipped  by  Day  from  Rock  Val 
ley  were  shown  to  have  been  placed  in  on^ 
end  of  the  car,  and  it  is  the  theory  of  ib 
state  that  defendant  removed  several  o 
these  tubs  to  the  clear  floor  space  betweei 
the  doors,  and  there  altered  the  addre^ 
which  had  been  placed  on  the  covers.  A 
applied  to  this  state  of  facts  the  defendaii 
asked  the  court  to  instruct  the  jury  as  fol 
lows : 

"(5)  Before  you  can  find  the  defendari 
guilty  of  any  degree  of  crime  charged  ii 
the  indictment,  you  must  be  satisfied  be 
yond  all  reasonable  doubt  that  he  in  fac 
took  and  carried  away  the  three  tubs  o 
butter  mentioned  in  the  indictment,  o\ 
some  of  them.  W'hile  it  is  not  necessary,  ii 
order  to  constitute  a  taking  and  carryiii] 
away  of  the  property,  that  the  same  shoult 
have  been  taken  and  retained  in  the  pos.se:i 
sion  of  the  defendfint,  yet  it  must  be  showi 
beyond  all  reasonable  doubt  that  the  de 
fendant  did,  in  fact,  take  some  or  all  of  sail 
tubs  of  butter  from  their  original  place  am 
position  in  the  car,  and  remove  the  sam 
completely  to  another  place  in  said  car,  witi 
the  intent  of  stealing  the  same,  and  that,  ii 
making  such  removal,  he  did,  in  fact,  lit' 
said  tubs  or  some  of  them  completely  cle.-i 
of  the  floor  of  said  car  or  other  restin] 
I  place  of  the  same,  and  did,  for  some  perio 
of  time  at  least,  so  have  the  same  in  hi 
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omplete  possession  and  under  his  control; 
and  if  you  do  not  so  find,  you  must  acquit. 
'M6)  You  are  further  instructed  that  it 
i^  not  sufficient  to  constitute  such  a  tak- 
ing and  carrying  away  as  is  required  by 
Uw  to  make  larceny,  that  the  defendant 
did,  if  you  so  find  he  did  in  fact  do,  merely 
roll  or  slide  said  tubs  of  butter  or  some  of 
them  over  the  floor  of  said  car  and  so 
change  their  position,  with  intent  to  steal 
the  same;  and  if  you  do  not  find  beyond 
all  reasonable  doubt  that  he  did,  in  fact,  lift 
the  same  or  some  of  them  clear  of  said  floor 
or  other  resting  place  of  the  same,  while 
80  removing  them  from  one  position  to  an- 
other, then  you  must  acquit." 

'Ihese  requests   were   refused,   and,   upon 
the  question  thus  suggested,  the  court  on 
its  own  motion  charged  the  jury  as  follows : 
"Par.  8.  Before  you  can  find  the  defend- 
ant guilty    of    any    degree    of    the    crime 
charged    in    the    indictment,    you    must   be 
Mtistied  beyond  a  reasonable  doubt  that  he 
in  fact  took  and  carried  away  the  three  tubs 
of  butter  mentioned  in  the  indictment,  or 
M»me  of  them.    While  it  is  not  necessary,  in 
order  to  constitute  a  taking  and  carrying 
away  of  the  property,  that  the  same  should 
Itave  been  taken  and  retained  in  the  posses- 
sion of  the  defendant,  yet  it  must  be  shown 
beyond  a  reasonable  doubt  that  the  defend- 
ant did  in  fact  take  some  or  all  of  said 
Uitter  tubs  from   their  original  place  and 
(•rsition  in  the  car,  and  remove  the  same  to 
«)me  extent,  with  intent  on  his  part  toysteal 
the   same   or    some    of    them, — the    lifting, 
shoving,  or  pushing  the  same  on  the  bottom 
of  said  car  in  any  manner  and  to  any  ex- 
tent would  be  such  moving. 

"Par.  9.  You  are  further  instructed  that 
if  you  find  that  the  defendant  did  in  fact 
remove  said  tubs  of  butter,  or  some  of 
them,  from  their  original  place  or  position 
in  the  ear,  where  he  found  them  in  the  car, 
and  had  the  same  in  his  possession,  and  you 
further  find  that  only  a  part  of  said  tubs 
were  so  removed  from  their  original  posi- 
tion and  place  in  said  car,  then  you  cannot 
^nd  the  defendant  guilty,  except  as  to  the 
tub  or  tubs  of  butter  you  so  find  was  or 
«'ere  removed  from  their  original  position 
■a  said  car,  and  taken  into  possession  of 
the  defendant,  with  the  intent  to  steal  tlie 
same.  The  removal  of  the  stamps  or  ad- 
dress on  said  tubs,  or  any  of  them,  and 
placing  the  stamp  of  defendant  thereon,  be- 
ing the  address  of  Merrill  &  Eldridge,  if  you 
find  defendant  did  so  change  stamped  ad- 
drns  on  said  tubs,  or  any  of  them,  with 
intent  to  steal  the  tubs  of  butter  or  any 
of  them,  is  not  in  law  larceny,  and  will 
Bot  alone  warrant  a  conviction." 

A  reading  of  these  quotations  will  suffi- 
n^ily  indicate  the  difference  between  the 
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instructions  asked  and  those  given,  and  we 
are  of  the  opinion  that  defendant's  assign- 
ment of  error  cannot  be  sustained.  It  is 
true  that,  in  order  to  constitute  larceny,  it 
must  appear  that  the  property  was  noiy  only 
stolen  and  taken  by  the  thief,  but  also  that 
it  was  "carried  away"  by  him.  To  use  the 
more  ancient  and  technical  expression,  there 
can  be  no  larceny  without  asportation.  But 
this  has  never  been  held  to  mean  that  it 
is  essential  to  a  complete  larceny  that  the 
thief  shall  so  far  succeed  in  removing  the 
property  that  it  is  completely  and  perma- 
nently lost  to  the  owner.  If  the  wrongdoer 
by  trespass  obtain  complete  possession  and 
control  of  an  item  of  personal  property  be- 
longing to  another,  with  the  felonious  in- 
tent to  deprive  the  owner  thereof,  and  car- 
ries it  or  moves  it  in  the  slightest  degree 
from  the  place  where  he  finds  it,  the  aspor- 
tation is  complete,  and  the  crime  of  larceny 
has  been  committed.  As  is  very  natural, 
border-line  cases  have  given  rise  to  some 
very  nice  distinctions,  for  most  of  which 
valid  reasons  may  be  given.  For  instance, 
where  a  thief,  with  intent  to  steal,  picked 
up  a  package  of  goods  tied  by  a  string  to 
a  merchant's  counter,  but  did  not  succeed  in 
severing  the  string  before  he  was  detected 
and  arrested,  it  was  held  the  larceny  was 
not  complete,  because  the  accused  never  had 
the  goods  in  his  complete  possession;  but 
had  he  broken  the  string  and  then  dropped 
the  goods,  or  had  been  arrested  before  leav- 
ing the  store  with  them,  the  crime  would 
have  been  fully  consummated.  So,  also, 
where  the  accused  took  a  purse  from  the 
pocket  of  another,  but  did  not  succeed  in 
carrying  it  away,  because  of  its  being  fas- 
tened by  a  small  chain  to  the  owner's  cloth- 
ing, it  was  held  there  was  no  asportation, 
and  therefore  no  larceny.  On  the  other 
hand,  where  the  accused  snatched  a  watch 
from  the  pocket  of  the  owner,  breaking  the 
chain,  which,  in  the  movement,  caught  in 
a  button  on  the  owner's  coat  and  was  thus 
saved,  it  was  held  to  be  a  case  of  complete 
larceny,  because,  in  the  short  interval  be- 
tween the  breaking  of  the  chain  and  the 
entanglement  with  the  button,  the  watch 
had  been  wholly  within  the  possession  of 
the  trespasser.  The  same  rule  has  been 
applied  where  a  thief  pulled  a  ring  from  a 
lady's  ear,  although  the  jewel  immediately 
fell  from  his  fingers  and  lodged  in  the  own- 
er's hair.  It  has  frequently  been  held  that 
the  least  removal  of  the  property  from  the 
place  where  the  thief  finds  it,  with  intent  to 
steal  it,  is  a  sufficient  asportation.  2  Rus- 
sell, Crimes,  4;  Harrison  v.  People,  50  N. 
Y.  5-18,  10  Am.  Rep.  617. 

Says  the  West  Virginia  court  in  defining 
a  complete  larceny :  "The  property  so  taken 
must  also  be  'carried  away.'     It  need  not 
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be  retained  in  the  poseeasion  of  the  thief. 
Any  removal,  however  slight,  of  the  entire 
article,  which  is  not  attached  either  to  the 
soil  or  to  any  other  thing  not  removed,  is 
sufficient,  but  nothing  short  of  this  will  do. 
Therefore,  if  the  thief  has  the  absolute  con- 
trol of  the  thing  but  for  an  instant,  and  he 
removes  it  ever  so  little  space,  the  larceny 
is  complete.  .  .  .  Upon  the  question  of 
what  is  a  sufficient  asportation  or  carrying 
away  of  goods  feloniously  taken,  the  au- 
thorities, both  ancient  and  modern,  uni- 
formly hold  that  the  felony  lies  in  the  very 
first  act  of  removing  of  the  property,  and 
therefore  the  least  removing  of  the  thing 
taken  from  the  place  it  was  before,  with  in- 
tent to  steal  it,  is  a  sufficient  asportation, 
though  it  be  not  quite  carried  off."  State 
V.  Chambers,  22  W.  Va.  779,  46  Am.  Rep. 
550.  The  precedents  holding  to  this  rule 
are  very  numerous.  Illustrative  examples 
are  found  in  Eckles  v.  State,  20  Ohio  St. 
508;  Gettinger  v.  State,  13  Neb.  308,  14  N. 
W.  403;   State  v.  Gazell,  30  Mo.  92. 

We  find  no  authority  which  goes  to  the 
extent  of  holding  it  necessary  to  complete 
asportation,  that  the  stolen  article  must  -be 
lifted  entirely  from  the  ground  or  floor  or 
other  thing  on  which  it  rests,  provided,  of 
course,  there  be  no  unsevered  attachment  by 
which  such  article  is  bound  or  fastened  to 
some  other  thing  which  is  not  removed.  It 
is  true  that,  as  we  approach  the  border  line 
where  criminal  intent,  which  of  itself  is  not 
crime,  materializes  into  an  act  which  is  a 
crime,  distinctions  are  of  a  necessity  some* 
what  finely  drawn,  but  they  always  have  a 
basis  in  sound  logic  and  reason.  We  are 
unable  to  find  any  support  for  the  rule  in- 
sisted upon  by  the  appellant.  If  the  tubs 
of  butter  shipped  from  Rock  Valley  were 
placed  in  one  end  of  the  car,  and  appellant 
took  them  from  such  place  to  the  open  space 
in  the  middle  of  the  car,  with  the  felonious 
intent  to  mingle  them  with  his  own  and 
thereby  deprive  the  owner  of  his  property, 
it  is  entirely  immaterial  whether  he  accom- 
plished the  removal  by  lifting  and  carrying 
the  tubs  in  his  arms,  or  by  rolling  or  push- 
ing or  pulling  them  along  upon  the  car  floor 
without  lifting  them  clear  therefrom.  There 
is  also  another  theory  on  which  the  aspor- 
tation may  be  held  to  have  been  complete. 
If  the  appellant  erased  the  address  from 
any  of  the  tubs  of  butter  shipped  by  Day, 
and  replaced  it  by  the  address  of  his  own 
consignees,  for  the  purpose  of  having  the 
carrier  transport  them  to  said  consij^iiecs 
as  his  own  property,  he  would  properly  be 
held  to  have  made  the  railway  company  his 
agent  for  such  transportation,  and  the  car- 
riage of  the  property  by  such  agent  would 
be  his  act,  and  constitute  an  asportation 
within  the  meaning  of  the  law.  See  Com. 
29  L.R.A.(X.S.; 


V.  Barry,  125  Mass.  390.  In  the  cited  eaae 
the  changing  of  a  check  upon  a  trunk  in 
the  possession  of  a  railway  company,  by 
which  device  the  carrier  was  induced  to 
transport  the  trunk  to  another  city  and  de< 
liver  it  to  the  wrongdoer  or  to  a  confeder- 
ate, was  held  to  be  larceny.  We  regard  it 
very  clear  that  there  was  no  error  in  re 
fusing  the  instructions  asked  by  the  ap 
pellant,  or  in  those  given  by  the  court. 

Complaint  is  made  that  the  sentence  im 
posed  upon  defendant  is  excessive.  Uiidei 
our  present  statute  this  objection  is  prob 
ably  not  one  for  the  consideration  of  this 
court.  It  is  to  be  presumed  that  the  bnanci 
of  parole,  in  exercising  the  wide  discretioi; 
given  it  in  such  matters,  will  take  into  con 
sideration  the  nature  of  the  ofl'ense  of  which 
conviction  has  been  had,  and  all  the  r^a 
sons,  if  any,  for  mitigating  the  extrenii 
penalty  imposed,  and  make  such  order  m 
shall  be  required  by  the  real  merits  of  the 
case. 

We  find  no  reversible  error  in  the  rec 
ord,  and  the  judgment  of  the  District  Court 
is  affirmed. 


KANSAS  SUPREME  COURT. 

STATE  OF  KANSAS  EX  REL.  FRED  S. 
JACKSON,  Attorney  General, 

V. 

WII1.IAM    J.    LEMP    BREWING    COM- 

PANY. 

(79  Kan.  705,  102  Pac.  504.) 

Quo  warranto  —  ousting  corporation 
from  state  —  evidence  —  sufficiency. 

1.  The  evidence  in  this  case  is  reviewed, 
and  found  to  be  sufficient  to  support  the 
findings  of  fact;  and  it  is  held  that  the 
findings  and  evidence  support  the  conclu- 
sion that  judgment  of  ouster  should  be  en- 
tered. 

Foreign  corporation  —  intoxicating:  li- 
quor —  soliciting  orders  —  interstate 
business. 

2.  A  Missouri  corporation  whose  traveling 
salesmen  solicit  and  receive  orders  in  tlii:^ 
state  for  intoxicating  liquors,  which  order*, 
when  accepted  by  the  corporation,  are  fiUeii 
by  shipping  the  liquors  f.  o.  b.  cars  at  St 

Headnotes  by  Benson,  J. 

— ■ 

Note.  — The  decision  of  the  Ignited  St;ites 
Supreme  Court  in  Delamater  v.  South  Dako- 
ta, 205  U.  S.  93,  51  L.  ed.  724,  27  Sup.  Ct 
Rep.  447,  10  A.  &  E.  Ann.  Cas.  733,  havinjr, 
in  the  view  of  the  court  in  the  reporteJ 
case  at  least,  removed  any  objection  aris- 
ing from  the  interstate  commerce  clause  oi 
tlie  Federal  Constitution,  to  the  validity  oi 
tlie  state  statute  involved  in  that  case,  the 
question  before  the  court  was  merely  wbeth- 
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Louis  to  the  purchasers,  is  engaged  in  busi- 
tiess  in  Kansas,  and  subject  to  the  provi- 
»ion8  of  the  statutes  relating  to  foreign 
:orporations  doing  business  in  this  state. 
interstate  commerce  — ■  foreign  corpora- 
tion —  Intoxicating  liquor  —  solicit- 
ing orders. 

3.  Within  the  recent  deciBions  of  the 
Supreme  Court  of  the  United  States,  the 
provisions  of  our  statute  relating  to  the 
taking  of  orders  for  intoxicating  liquors  are 
not  repugnant  to  the  commerce  clause  of  the 
Federal  Constitution. 

(April   10,   1909.) 

PETITION  for  a  writ  of  quo  warranto 
to  oust  defendant  from  exercising  its 
ct>rporate  franchise  in  the  state  of  Kansas. 
Judgment  of  ouster. 

Statement  by  Benson,  J.; 

Hiis  is  an  action  in  quo  warranto  to 
ou»t  the  defendant  from  exercising  corpo- 
rate franchises  in  this  state.  It  is  alleged 
in  the  petition  that  the  defendant  is  en- 
gaged in  business  in  this  state  without 
any  permission  from  the  charter  board, 
and  that,  without  any  authority  there- 
for, it  is  engaged  in  the  unlawful  sale  of 
intoxicating  liquors,  and  in  maintaining 
plni'es  where  such  liquors  are  sold  and 
delivered,  and  in  assisting  others  in  keep- 
inj!  8uch  places  in  violation  of  the  laws 
of  this  state.  The  defendant  is  a  Mis- 
^mn  corporation,  organized  to  brew  and 
■^11  beer,  and  to  manufacture  and  sell  ice. 
The  petition  was  filed,  and  summons  was 
iv^ued,  May  10,  1907,  and  an  alias  sum-. 
men!}  was  served  June  13,  1007.  Similar 
actions  were  conamenced  about  the  same 
time  against  other  foreign  brewing  com- 
panies, and  receivers  were  appointed  in 
the  Kveral  cases.  State  ex  rel.  Jackson 
T.  Anheuser-Busch  Brewing  Asso.  76  Kan. 
liW,  90  Pac.  777. 

The  commissioner  appointed  for  that 
purpose  heard  the  testimony  and  made 
findings  of  fact,  which,  in  substance,  are 
that  on  the  22d  day  of  April  1907,  and 
for  many  years  prior  thereto,  the  defend- 
ant was  the  owner  and  in  possession  of 
three  tracts  of  land  in  Crawford  county, 
two  lots  in  the  city  of  Everest,  three  lots 
in  the  city  of  Wichita,  and  several  lots 
in  the  city  of  Leavenworth,  as  described; 
that  on  the  20th  day  of  April,  1907,  at  a 


meeting  of  the  directors  of  the  Brewing 
Company,  the  secretary  stated:  "'That  the 
conditions  in  the  state  of  Kansas  were 
threatening,  and.  that,  according  to  the 
present  indications,  the  state  will  not  allow 
anyone  to  wholesale  or  retail  beer.  The  sec- 
retary informed  the  board  furthermore  that 
certain  ouster  and  injunction  proceedings 
had  been  brought  agairst  certain  breweries 
doing  business  in  the  state  of  Kansas,  lie 
called  the  attention  of  the  board  to  the 
fact,  furthermore,  that  this  company  is  not 
actually  selling  its  beer  within  the  state  of 
Kansas,  for  the  reason  that  its  product  is 
sold  exclusively  to  wholesalers,  and  that 
shipments  made  by  the  William  J.  Lemp 
Brewing  Company  in  the  state  of  Kansas 
come  within  the  provisions  of  the  interstate 
commerce  law,  while,  on  the  other  hand,  the 
secretary  has  reason  to  believe  that  the 
breweries  against  whom  the  actions  have 
been  brought  are  conducting  a  business  in 
Kansas  of  their  own  account,  through 
branches  or  salaried  agencies;  and,  inas- 
much as  the  action  of  the  state  may  involve 
the  question  of  destruction  and  confisca- 
tion of  property,  personal  and  real,  owned 
by  breweries,  he  thought  it  best  for  the 
Lemp  Brewing  Company  to  take  immedi- 
ate steps  for  the  purpose  of  selling  or  dis- 
posing of  the  property  owned  by  it  in  the 
state  of  Kansas,  in  order  to  guard  against 
the  trouble  and- complications."  Thereupon 
the  proposition  of  Edwin  A.  Lemp,  who  was 
then  a  director,  assistant  secretary,  and 
treasurer  of  the  corporation,  to  purchase  its 
real  estate  in  Kansas  was  accepted,  and  on 
the  22d  day  of  April  a  conveyance  was 
made  accordingly,  for  the  purpose,  as  found 
by  the  commissioner,  of  evading  responsi- 
bility for  previous  infractions  of  the  law. 
John  Baum,  of  the  city  of  Leavenworth, 
was  for  more  than  twenty  years  prior  to 
the  filing  of  this  action  a  dealer  in  the  beer 
manufactured  by  the  defendant  company,  at 
Leaven worthj  Kansas,  and  had  charge  of 
all  of  the  defendant's  property  in  that  city. 
He  rented  the  properties,  looked  after 
the  collection  of  rent  thereon  and  re- 
pairs thereof,  paid  the  taxes,  and  furnished 
the  tenants  with  bar  fixtures,  with  the  un- 
derstanding that  such  tenants  should  pur- 
chase of  him  defendant's  beer,  and  retail  the 
same  to  the  trade.    S.  W.  Knecht  had  charge 


wthe  solicitation  of  orders  for  liquor  within 
the  state  under  the  circumstances  shown 
■*"nnituted  the  doing  of  business  within  the 
state  80  as  to  come  within  the  operation  of 
tte  statute.  That  point  is  annotated  in 
totes  to  Berger  v.  Pennsvlvania  R.  Co.  9 
L.ItA.(K.S.)  1214,  and  Saxony  Mills  Co.  v. 
^'•imer,  23  L.R.A.(N.S.)  834.  The  ease  of 
International  Text-book  Co.  v.  Pigg,  76  Kan. 
3^,  91  Pac.  74,  cited  in  the  latter  note,  was 
2»  LR.A.(K.S.) 


reversed  by  tlie  United  States  Supreme 
Court  (217  U.  S.  91,  54  L.  ed.  078,  30  Sup.  Vt. 
Rep.  481)  upon  the  ground  that  the  stat- 
ute there  involved  was  an  unlawful  inter- 
ference with  interstate  commerce  as  applied 
'  to  the  subject  of  commerce  there  involved. 
The  Federal  court,  however,  agreed  with 
the  state  court  upon  the  proposition  that 
what  was  done  in  that  case  amounted  to  do- 
ing business  within  the  state. 
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of  defendant's  property  in  Crawford  county, 
Kansas,  and  with  the  permission  of  the  de- 
fendant company  placed  building^s  thereon, 
furnished  the  same  with  bar  fixtures,  sup- 
plied by  defendant  company,  with  the  un- 
derstanding that  defendant's  beer  should 
be  sold  thereon,  lie  listed  $2,835  worth  of 
defendant's  property  for  taxation  in  Craw- 
ford county  for  the  year  of  1907  as  the 
agent  of  defendant  company,  and  had  charge 
of  defendant's  property  in  Crawford  county 
for  some  years  prior  to  the  commencement 
of  this  action,  paid  the  taxes  thereon  for 
the  company,  and  remitted  rents  therefor 
to  it.  Among  the  property  listed  for  tax- 
ation by  S.  W.  Knecht  as  agent  of  the  de- 
fendant company  were  four  sets  of  bar  fix- 
tures, which  were  being  used  to  violate  the 
laws  of  the  state  of  Kansas  at  the  time  the 
same  were  so  listed,  and  until  the  same 
were  seized  by  the  receivers.  During  tlie 
month  of  June,  1907,  the  receivers  took 
possession  of  all  of  the  property  described 
in  the  findings,  except  the  real  estate  in 
Crawford  county,  and  found  therein  several 
sets  of  bar  fixtures  belonging  to  defendant 
company.  A  wholesale  malt  liquor  deal- 
er's license  stamp  was  issued  to  the  defend- 
ant bv  the  internal  revenue  collector  for 
this  district,  for  No.  1218  South  Walnut 
Street,  Cofl*eyville,  and  was  posted  by  its 
agent  in  the  building  on  that  lot,  which 
was  used  by  the  defendant's  agent  as  a  dis- 
tributing depot  for  its  beer  until  March  1, 
1907,  when  the  stamp  was  removed  and  the 
building  was  abandoned.  The  rent  for  the 
building  and  the  amount  of  the  license  tax 
was  paid  by  the  company  from  its  Kansas 
City  ofiice.  The  defendant  paid  an  em- 
ployee to  unload  this  beer  from  the  cars 
in  Coffeyville,  and  to  haul  it  to  this  dis- 
tributing depot. 

The  commissioner  also  found:  "That 
at  the  time  this  suit  was  commenced,  and 
for  several  years  prior  thereto,  defendant 
company  had  been  doing  business  in  the 
state  of  Kansas  contrary  to  law,  and  had 
been  aiding  and  assisting  in  the  violation 
of  the  laws  of  the  state  by  furnishing 
bar  fixtures,  and  renting  its  buildings  and 
other  property  in  the  state,  for  the  pur- 
pose of  encouraging  the  sale  of  its  beer 
in  said  state."  The  commissioner  con- 
cluded as  matter  of  law  that  the  com- 
pany should  be  ousted  from  doing  busi- 
ness in  this  state. 

Messrs.  Fred  S.  Jackson,  Attomev  Gen- 
eral,  and  Charles  D.  Sliukcrs  for  the 
State. 

Messrs.  F.  B.  Dawes,  and  C.  P.  Ruther- 
ford, and  R.  C.  Miller,. for  defendant: 

Defendant  was  not  doing  business  in 
29  L.R.A.(N.S.) 


the   state   of   Kansas   within   the  meaning 
of    the    corporation    law: 

State    V.    American    Book    Co.   69    Kan. 
1,    1    L.R.A.(X.S.)     1041,    76    Pac.   411,  t 
A.   &   E.   Ann.    Cas.    66;    Missouri  Coal  4 
Min.  Co.  V.  Ladd,  160  Mo.  435,  61  S.  W. 
191;   Beard  v.  Union  &  American  Pub.  Ok 
71    Ala.    60;    Bateman     v.    Western     Star 
Mill.    Co.    1    Tex.    Civ.    App.    90,  4  Inters 
Com.  Rep.   260,  20  S.  W.  931 ;   Scnigg*  t, 
Scottish  Mortg.  Co.  54  Ark.  566,  16  S.  W. 
563;    New  York  &  S.   Constr.  Co.  v,  Win- 
ton,  208  Pa.   467,  57  Atl.  955;   GoldslH-mr 
V.  Carter,  100  Va.  438,  41  S.  E.  858:  Peo- 
ple  ex   rel.   Lembeck   &   B.   Eagle   Brewing 
Co.  V.  Roberta,  22  App.  Div.  282,  47  X.  Y. 
Supp.  949;   Caesar  v.  Capell,  83  Fed.  4^3; 
People  ex  rel.  H.  B.  Smith  Co,  v.  Robert*,  i" 
App.  Div.  455,  50  N.  Y.  Supp.  355;  Milan 
Mill.  &  Mfg.  Co.  v.  Gorten,  93  Tenn.  590.  26 
L.R.A.  135,  4  Inters.  Com.  Rep.  851,  27  S. 
W.  971;  2  Beach,  Priv.  Corp.,  §§  41G-Si>0: 
D.    S.    Morgan   &   Co.   v.    White,    101    Ind. 
413;  Clews  v.  Woodstock  Iron  Co.,  44  Fed. 
31 ;   Bentlif  v.  London  &  C.   Finance  Corp. 
44    Fed.    667;    Carpenter    v.    Westinghousi! 
Air-Brake  Co.  32  Fed.  434;  St.  Louis  Wire- 
Mill    Co.    v.    Consolidated    Barb- Wire    Co. 
32    Fed.    802;    United    States    v.    American 
Bell   Teleph.   Co.   29   Fed.    17;    Sullivan  r. 
Sullivan    Timber    Co.    103     Ala.     371,    25 
L.R.A.  543,   15  So.  941. 

The  owning  of  real  estate  does  not  con' 
stitute   the   doing   of    business. 

Goldsberry  v.  Carter,  supra;  I^keview 
Land  Co.  v.  San  Antonio  Traction  Co, 
95  Tex.  252,  66  S.  W.  766;  Sullivan  v.  Sui 
livan  Timber  Co.  supra:  2  Beach,  Corp.  I 
410;  Wilson  v.  Peace,  38  Tex.  Civ.  Ayy 
234,  85  S.  W.  31;  Louisville  Property  Cv 
V.  Nashville,  114  Tenn.  213,  84  S.  W.  810. 

Benson,  J.,  delivered  the  opinion  of  tin 
court : 

The  defendant  excepted  to  the  tindin; 
that  the  conveyance  to  Edwin  A.  Leiu] 
was  made  to  evade  responsibility  for  vio 
lations  of  law.  The  recital  of  the  pre 
eeedings  of  the  corporate  meeting  at  wliic 
the  transfer  was  ordered,  and  the  cour? 
of  business  of  the  defendant  in  the  siati 
appear  to  warrant  the  inference.  T!io  pr«'| 
erty  was  used  after  the  conveyance,  pn 
cisely  as  it  had  been  used  before,  for  tt 
.sale  of  the  beer  received  from  the  defeni 
ant,  and  tlie  defendant's  bar  fixtures  w»m 
used  in  the  various  places,  just  as  tlK" 
were  used  before,  to  promote  the  sale  ( 
beer  so  furnished  by  the  defendant.  M 
Baum  continued  to  collect  the  rents  ar 
look  after  the  property  in  Leavonwort! 
but  accounted  therefor  to  Mr.  Lenip,  ii 
stead  of  the  I^mp  Brewing  Companv.    1 
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riewr  of  these  facts   the  particular  motive 
for  the  transfer   is   not   very   important. 

The  defendant  also  excepted  to  the  find- 
ing concsrning  the  use  made  of  the  prop- 
erty in  Crawford  county,   and  the   returns 
for  taxation  made  by  Mr.  Knecht,  the  agent 
in  charge.     The  evidence  shows  that  these 
tracts,   situated    in    the    mining    districts, 
were   purchased    upon    the    advice    of    Mr. 
Knecht,  a  wholesale   liquor  dealer  at  Min- 
den,  Missouri,  who  was  handling  the  Lemp 
Iteer.     Mr.   Knecht   arranged   with   the   de- 
fendant to  put  up  small  buildings  on  these 
tracts    for    use    in    making    sale    of    beer 
bought  by   him    from    the   defendant.      He 
ordered  and  paid  for  the  beer,  and  it  was 
fvhipped    to   him    at    Minden    f.    o.    b.    the 
cars  at   St.    Louis.      He    delivered    it    bv 
waffons  to  the  various  places  occupied  by 
his  tenants   on    the    defendant's    lands    in 
Crawford  county,  and  took  back  the  empty 
ke<rs  and  cases.     The  defendant  furnished 
bar  fixtures  for  these   places,   which   wer6 
shipped  to  Mr.  Knecht  at  Minden,  and  by 
bim  placed  in  the  premises,  where  they  re- 
mained in   the   various   buildings    for   the 
u^  of  the  different  tenants  until  taken  by 
the  receivers.     The   finding  that  these  bar 
fixtures  were    listed    for    taxation    for    the 
year    1907    by    S.    W.    Knecht    as    agent 
for  the  defendant    is   supported    by    certi* 
lied  copies   of   the    returns.      When    asked 
if  he  made  such  return,  Mr.  Knecht  said, 
"I  can't  say  that   I    have.'*     When   asked 
if  he  could  say  that  he  had   not,   he   an- 
«^ered,  "Xo,  I  can't  do  that  either."     The 
finding  is  therefore   supported   by  the  evi- 
dence.   In  any  event,  the  property  belonged 
to  the  defendant,  and  was  subject  to  taxa- 
tion.   It  was  the  duty  of  the  defendant  to 
hare  it  listed  for  that  purpose.    Besides,  the 
taxes  upon  this  and  other  property  of  the 
defendant  so  listed  by  Mr.  Knecht  were  paid 
i»y  him,  and  credit  was  given  to  him  for 
the  amount  by   the    defendant.     The   only 
imptjftance  of   this    matter   of    assessment 
and  taxation  is  the  evidence  it  affords  that 
the  defendant    had    this    property    in    the 
state,  and  the  bearing  that  the  latter  fact 
raay  have   upon    the    question    whether    it 
^A9  engaged  in  business  here  in  violation 
of  law,  as  found  by  the  commissioner.    This 
finding  is  challenged,  arid  is  the  principal 
*'ibject  of  contention.     The   defendant   ar- 
gues that  it  was  not   doing  any  business 
in  this  state.     Hence  that  "it  was  not  in 
Kansas,"  and   therefore   cannot   be   ousted 
tJi^refrom.    The  real  estate,  whether  owned 
^'y  the  corporation    or    its   secretary,   was 
iN^inp  used  in  violation  of  law  to  promote 
the  sale  of  the  beer  manufactured  by  the 
'i^'fendant.    The  bar  fixtures  necessary  for 
the  unlawful  use,  and  to  promote  the  sale 
^^  its  product,   were   supplied  by   the   de- 
5S>  L.K.A.(N.S.) 


fendant.  The  greater  the  quantity  of  beer 
sold  by  these  means,  the  greater  would  be 
the  sales  by  the  defendant.  Thus  the  de- 
fendant by  furnishing  the  fixtures,  to  say 
nothing  of  the  real  estate,  was  aiding  and 
abetting  in  the  violation  of  the  laws  of 
this  state,  and,  to  that  extent  at  least, 
was  doing  business  here.  The  rents  for 
the  defendant's  warehouse  at  Coffeyville, 
and  the  internal  revenue  tax  upon  its  busi- 
ness there,  and  the  charges  of  the  drayman 
for  delivering  beer,  were  paid  through  its 
Kansas  City  branch.  These  payments  were 
entered  upon  its  books,  which  were  regu- 
larly checked  up  by  its  traveling  auditor. 
The  manager  of  that  oflicc  testified  that  he 
knew  that  the  company  had  a  wareliouse 
at  Coffeyville,  which  city  was  within  the 
territory  of  the  Kansas  City  branch.  In 
the  light  of  this  evidence  the  claim  of  the 
defendant  that  it  was  ignorant  of  the 
transactions  at  Coffeyville  is  not  sustained. 
A  traveling  salesman  of  the  defendant  took 
orders  for  beer  at  Coffeyville,  and  when  a 
sufficient  number  of  orders  had  been  taken 
to  make  up  a  car  load,  the  beer  was  shipped 
to  that  city,  consigned  to  the  various  pur- 
chasers, but  received  by  a  drayman  em- 
ployed by  this  salesman  and  paid  by  the 
defendant's  agents,  who  stored  it  in  this 
warehouse,  where  the  revenue  stamp  was 
posted,  and  from  which  place  it  was  taken 
by  the  various  purchasers,  or  delivered  to 
them  by  the  drayman.  Some  of  it  was 
taken  from  the  cars  by  purchasers  before 
being  stored  in   the  warehouse. 

The  salesman  testified: 

Q.  Who  looked  after  this  beer  that  was 
shipped  to  Coffeyville  in  car-load  lots  aft- 
er its  arrival  there? 

A.  This  drayman,  Mr.  Bouilly. 

Q.  How  would  he  know  that  there  was 
a  car  of  Lemp  beer  at  Coffeyville  to  be 
unloaded  ? 

A.  We  would  write  him  to  that  effect, 
and,  besides,  the  customers  would  tell  bim 
to  look  out  for  a  car;  that  there  was  one 
coming.  Furthermore,  I  would  see  him 
every  time  I  would  go  down  there,  and  he 
would  know  what  orders  I  would  take, 
and  would  be  on  the  lookout  for  the  qar. 

Q.  Then  he  would  look  out  for  the  car, 
and  when  it  came  he  would  unload  the 
beer? 

A.  He  would  unload  the  beer,  distribute 
it  to  these  different  parties  who  had  or- 
dered, and  what  thev  couldn't  take  at 
the  time  would  be  put  in  this  warehouse. 

Q.  And  then  when  they  needed  more  beer, 
he  would  take  it  out  of  the  warehouse  and 
distribute  it  to  them,  would  he? 

A.  They  would  go  to  the  bank,  and  lift 
their   drafts   or   orders    attached    to    the 
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drafts  for  the  goods  there  belonging  to 
them.  I  would  sometimes  give  him  a 
copy  of  the  orders  I  had'  taken  for  these 
different  parties,  and  he  would  know  what 
each  one  was  to  get  out  of  the  car,  and 
could  keep  track  of  it  in  that  way.    .    .    . 

Q.  Who  paid  Mr.  Bouilly  for  looking 
after  the  warehouse  and  unloading  the  cars 
of  beer  and  storing  it;  distributing  and 
storing  it? 

A.  Why,  we  would  pay  him  so  much  a 
car  for  handling  the  goods  and  delivering 
to  these  different  parties,  which  was  add- 
ed to  the  amount  which  we  would  charge 
the  customer. 

The  fact  that  the  revenue  stamp  was 
sent  to  Kansas  City,  and  this  warehouse 
closed  in  March,  1907,  ought  not  to  pre- 
clude a  fair  consideration  of  the  course 
of  business  before  that  date,  as  evincing 
the  purposes  and  intent  of  tlie  company, 
and  its  attitude  with  reference  to  tlie  laws 
of  this  state.  The  evidence  also  shows 
that  the  defendant  had  agents  in  this  state 
soliciting  and  taking  orders  for  beer,  sub- 
ject to  tiie  approval  of  the  company,  which 
shipped  the  beer  f.  o.  b.  cars  at  St.  Louis. 
Under  the  construction  of  the  Wilson  Act 
(act  Aug.  8,  1890,  chap.  728,  26  Stat,  at 
L.  313,  U.  S.  Comp.  Stat.  1001,  p.  3177 
by  the  Supreme  Court  of  the  United  States, 
this  manner  of  dealing  in  intoxicating  li- 
quors is  doing  business  in  this  state.  Dela- 
mater  v.  South  Dakota,  205  U.  S.  93,  51 
L.  ed.  724,  27  Sup.  Ct.  Rep.  447,  10  A.  & 
E.  Ann.  Cas.  733;  Phillips  v.  Mobile,  208 
U.  S.  472,  62  L.  ed.  578,  28  Sup.  Ct. 
Rep.   370. 

In  the  Delamater  Case  it  was  held  that, 
where  the  salesman  of  a  liquor  firm  doing 
business  at  St.  Paul,  Minnesota,  was  en- 
gaged in  the  business  of  soliciting  orders 
from  residents  of  South  Dakota,  which  were 
accepted,  and  the  liquor  shipped  according- 
ly from  St.  Paul  to  the  purchasers  in  South 
Dakota,  this  was  a  violation  of  the  laws 
of  the  latter  state,  imposing  a  license 
charge  upon  "the  business  of  selling  or  of- 
fering for  sale"  intoxicating  liquors  with- 
in the  state,  and  that  this  statute  of 
South  Dakota  was  not  repugnant  to  tlie 
commerce  clause  of  the  Constitution  of  the 
United  States.  The  court  said:  "Of 
course,  if  the  owner  of  the  liquor  in  an- 
other state  had  a  right  to  ship  the  same 
into  South  Dakota  as  an  article  of  inter- 
state commerce,  and,  as  such,  there  sell 
the  same  in  the  original  packaj^es,  irre- 
spective of  the  laws  of  South  Dakota,  it 
would  follow  that  the  right  to  carry  on 
the  business  of  soliciting  in  South  Da- 
kota was  an  incident  to  the  right  to  ship 
and  sell,  which  could  not  be  burdened  with- 
out directly  affecting  interstate  commerce. 
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But,  as  by  the  Wilson  act  the  power  of 
South  Dakota  attached  to  intoxicating  li- 
quors, when  shipped  into  that  state  from 
another  state,  after  delivery,  but  before 
the  sale  in  the  original  package,  so  as  to 
authorize  South  Dakota  to  regulate  or  for- 
bid such  sale,  it  follows  that  the  regula- 
tion by  South  Dakota  of  the  business  car- 
ried on  within  its  borders  of  soliciting  pro- 
posals to  purchase  intoxicating  liquors, 
even  though  such  liquors  were  situated  in 
other  states,  cannot  be  held  to  be  repug- 
nant to  the  commerce  clause  of  the  Con- 
stitution, because  directly  or  indirectly  bur- 
dening the  right  to  sell  in  South  Dakota,  a 
right  which  by  virtue  of  the  Wilson  act 
did  not  exist.  ...  It  having  been  thus 
settled  that  under  'the  Wilson  act  a  resident 
of  one  state  had  the  right  to  contract  for 
liquors  in  another  state  and  receive  the 
liquors  in  the  state  of  his  residence  for 
his  own  use,  therefore  it  is  insisted  the 
agent  or  traveling  salesman  of  a  non-resi- 
dent dealer  in  intoxicating  liquors  had  the 
right  to  go  into  South  Dakota  and  there 
carry  on  the  business  of  soliciting  from 
residents  of  that  state  orders  for  liquor  to 
be  consummated  by  acceptance  of  the  pro- 
posals by  the  nonresident  dealer.  The  pre- 
mise is  sound,  but  the  error  lies  in  the  de- 
duction, since  it  ignores  the  broad  distinc- 
tion between  the  want  of  power  of  a  state 
to  prevent  a  resident  from  ordering  from 
another  state  liquor  for  his  own  use  and 
the  plenary  authority  of  a  state  to  forbid 
the  carrying  on  within  its  borders  of  the 
business  of  soliciting  orders  for  intoxicat- 
ing liquors  situated  in  another  state,  even 
although  such  orders  may  only  contem- 
plate a  contract  to  result  from  final  ac- 
ceptance in  the  state  where  the  liquor  is 
situated.  The  distinction  between  the  two 
is  not  only  obvious,  but  has  been  fore- 
closed by  a  previous  decision  of  this  court." 
In  the  opinion  in  Crigler  v.  Shepler,  79 
Kan.  834,  23  L.R.A.(N.S.)  500,  101  Pac. 
619,  the  effect  of  the  foregoing  decision 
upon  the  rule  announced  in  State  v.  Hick- 
ox,  64  Kan.  650,  68  Pac.  35,  is  stated,  'i  lie 
construction  placed  upon  the  commerce 
clause  of  the  Federal  Constitution  and  upon 
the  Wilson  act  by  the  Supreme  Court  of 
the   United    States   must   prevail. 

Our  conclusion  is  that  the  findings  and 
the  evidence  warrant  the  conclusion  that 
the  defendant  was,  at  the  commencement 
of  this  action,  engaged  in  business  in  this 
state  in  violation  of  its  laws.  A  judgment 
of  ouster  will  therefore  be  entered  as  prayed 
for. 

All  the  Justices  concur. 

A    petition    for   rehearing    having   been 


1909. 


STATE  EX  BEU  JACKSON  v.  WILLIAM  J.  LEMP  BREW.  CO. 


49 


made,  the  following  additional  opinion  was 
handed  down  June  5,  1900. 

In  a  petition  for  a  rehearing  the  defend- 
ant complains  that  the  judgment  seems  to 
have  been  rendered  on  the  ground  that  the 
defendant  had  aided  and  abetted  violations 
of  the  prohibitory  liquor  law,  rather  than 
because  it  was  doing  business  in  this  state 
witliout  complying  with  the  requirements 
of  the  statute  concerning  foreign  corpora- 
tions. The  evidence  warranted  the  finding 
that  the  defendant,  not  only  aided,  but  was, 
through  its  agents  and  employees,  doing 
business  in  violation  of  the  prohibitory 
law.  Proof  that  it  was  engaged  in  busi- 
ness here  necessarily  revealed  the  nature 
of  that  business,  and  the  fact  that  this 
inrolved  infractions  of  one  statute  cannot 
exempt  the  corporation  from  its  duty  to 
comply  with  the  conditions  prescribed  in 
other  statutes. 

The  defendant  also  complains  that  the 
Federal  decisions  cited  in  the  opinion  are 
not  applicable.  The  answer  pleaded  that  the 
Inisiness  transactions  of  the  defendant  were 
in  accordance  with,  and  under  the  protec- 
tion of,  the  Federal  Constitution.  This 
must  Iiave  been  intended  as  a  reference  to 
Imsiness  done  through  its  soliciting  agents; 
and  the  authorities  cited  are  pertinent  to 
the  issue  thus  presented,  although  the  find- 
ing, supported  by  the  evidence,  relating 
to  its  other  business  in  this  state  justify 
the  judgment.  After  careful  consideration 
the  petition  for  rehearing  is  denied. 

A  motion  was  filed  by  Edwin  A.  Lemp, 
tlie  transferee  of  the  real  estate,  for  its  re- 
lease, which  motion,  it  appears,  was  sub- 
mitted with  the  principal  issue,  but  was  in- 
adrertently  overlooked.  This  real  estate 
»as  conveyed  by  the  company  to  Mr.  Lemp, 
vho  was  a  director,  assistant  secretary,  and 
treasurer  of  the  corporation,  "to  evade  re- 
sponsibility for  previous  infractions  of  the 
law,"  as  found  by  the  commissioner,  and 
to  avoid  "trouble  and  complications,"  as 
stated  in  the  record  of  the  corporate  meet- 
ing, quoted  in  the  statement.  Considering 
the  inferences  fairly  to  be  drawn  from  its 
previous  conduct,  present  methods,  the  time 
and  reason  of  the  transfer,  the  relation  of 
the  grantee  to  the  corporation,  the  man- 
^ment  and  use  of  the  property  after  the 
transfer,  and  all  the  attendant  circum- 
(tances,  this  motion  must  be  denied. 

The  property  in  the  hands  of  the  receiv- 
er* will  be  disposed  of  as  provided  in  State 
«x  reL  Jackson  v.  Anheuser-Busch  Brewing 
Asso..  76  Kan.  184,  00  Pac.  777.  Bar  fix- 
tures and  other  personal  property  used  in 
the  unlawful  sale  of  intoxicating  liquor,  or 
in  places  where  such  liquors  are  sold  or 
^nink  contrary  to  law,  sliall,  as  soon  as 
tncticable,  be  removed  from  the  state. 
25  L.R.A(N.S.) 


Personal  property  whose  ordinary  use  is 
lawful  may  be  sold  or  removed  from  the 
state  at  the  defendant's  option,  expressed 
to  the  receivers.  The  receivers  may  per- 
mit removals  and  sales  of  personal  prop- 
erty to  be  made  by  the  defendant,  but  only 
under  their  supervision,  and  when  satisfied 
of  the  good  faith  of  the  transaction.  All 
real  estate  belonging  to  the  defendant  shall 
be  sold.  A  reasonable  time  is  allowed  in 
which  to  make  sales,  and  upon  application 
to  the  court,  accompanied  by  proof  of  an 
actual  sale  in  good  faith,  any  parcel  of 
real  estate  will  be  discharged  from  the 
custody  of  the  receivers.  If,  after  rea- 
sonable opportunity  to  dispose  of  it  with- 
out undue  sacrifice,  any  real  estate  re-' 
mains  unsold,  the  receivers  shall  sell  it 
as  upon  execution,  and  pay  the  proceeds, 
after  deducting  expenses  to  tlie  defendant. 
The  receivers  shall  reserve  and  sell,  as 
upon  execution,  sufficient  property  to  pay 
costs  and  accruing  costs,  unless  the  same 
are  voluntarily  paid  by  the  defendant. 
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MARY  E.  STOTLER 

V. 

n.  L.  ROCHELLE  et  al.,  Appts. 
(—  Kan.  — ,  109  Pac.  788.) 

Xiifsnnce  —  cancer  hospital. 

The  establishment  of  a  cancer  hospital 
in  a  residence  neighborhood  in  near  prox- 
imity to  dwellings  may  be  enjoined  at  the 
instance  of  one  owning  and  occupying  ad- 
jacent property. 

(July  9,   1910.) 
Hendnote  by  Mason,  J. 


Note,  '^Hospital  as  nuisance. 

It  may  be  In  id  down  as  a  generally  ac- 
cepted rule  of  law  that  a  hospital,  whether 
for  treatment  of  ordinary  diseases  or  for 
treatment  of  contagious  and  infectious  ones, 
is  not  a  nuisance  per  se,  though  it  may  be- 
come such  by  reason  of  the  place  of  its 
location  or  because  of  the  manner  in  ^hich 
it  is  conducted.  Bessonies  v.  Indianapolis, 
71  Ind.  190;  Anable  v.  Montj^omery  County, 
34  Ind.  App.  72,  107  Am.  St.  Rep.  173,  71 
N.  E.  272;  Baltimore  v.  Fairfield  Improv. 
Co.  87  Md.  352,  40  L.R.A.  494,  67  Am. 
St.  Rep.  344,  39  Atl.  1081;  Padncah  v. 
Allen,  20  Ky.  L.  Rep.  1342,  49  S.  VV.  343; 
Banks  v.  Henderson  County,  24  Ky.  L.  Rep. 
1660,  71  S.  W.  902;  Manning  v.  Bruce,  186 
Mass.  282,  71  N.  E.  537;  Heaton  v.  Packer, 
131  App.  Div.  812,  110  N.  Y.  Supp.  46; 
Cherrv  v.  Williams,  147  N.  C.  452,  125 
Am.  St.  Rep.  666,  61  S.  E.  267,  15  A.  &  E. 
Ann.  Cas.  715;  Lorain  v.  Rolling,  24  Ohio 
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APPEAL  by  defendants  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Wyandotte  County  permanently  enjoining 
them  from  using  certain  property  as  a  hos- 
pital for  the  care  of  persons  afflicted  with 
cancer.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  L.  W.  Kepllnger,  James  T. 
Cochran,  W.  A.  Morris,  and  J.  A.  Mc- 
Lane,  for  appellants: 

PlaintiiT  must  clearly  prove  a  state  of 
facts,  leaving  no  doubt  as  to  the  question 
of  nuisance,  or  its  results  being  irreparable, 
serious,   and   substantial. 

Phillips  V.  Lawrence  Vitrified  Brick  & 
Tile  Co.  72  Kan.  643,  2  L.R.A.  (N.S.)  92, 
82  Pac.  787;  Spelling,  Extr.  Relief,  §  411; 
14  Enc.  PI.  &  Pr.  p.  1144;  Hutchinson  v. 
Delano,  46  Kan.  345,  26  Pac.  740;  21  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  686;  Cham- 
bers V.  Cramer,  49  W.  Va.  395,  64  L.R.A. 
645,  38  S.  E.  691;  Holke  v.  Herman,  87 
Mo.  App.  126;  McDonough  v.  Robbens,  60 
Mo.  App.   166. 


Hospitals  and  homes  like  this  for  the  sick 
are  not  nuisances  per  se.  A  lawful  buii* 
ness  can  only  become  a  nuisance  wliere 
necessary  precautions  to  avoid  unlawful 
injury  to  the  neighborhood  are  disregard- 
ed. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  764; 
Joyce,  Nuisances,  §  397;  Barnard  v.  Sher- 
ley,  136  Ind.  547,  24  L.R.A.  668,  41  Am, 
St.  Rep.  464,  34  N.  E.  600,  36  N.  E.  117; 
Lane  v.  Concord,  70  N.  H.  485,  85  Am. 
St.  Rep.  643,  49  Atl.  687;  Fogarty  v. 
Junction  City  Pressed  Brick  Co.  60  Kan. 
478,,  18  L.R.A.  756,  31  Pac.  1052;  West- 
cott  V.  Middleton,  43  N.  J.  Eq.  478,  11 
Atl.  490. 

The  business  of  conducting  a  hospital, 
being  a  lawful  and  legitimate  enterprise, 
and  not  per  se  a  nuisance,  the  mere  fact 
of  the  depreciation  in  the  value  of  plain- 
tiff's property  on  account  of  the  location 
of  the  hospital  there  is  not  proper  ground 
to  warrant  the  interference  of  a  court  of 
equity   by   injunction. 


C.  C.  82;  Youngstown  Twp.  v.  Youngstown, 
25  Ohio  C.  C.  518;  Baines  v.  Baker,  1  Ambl. 
158;  Metropolitan  Asylum  Dist.  v.  Hill,  L. 
R.  6  App.  Cas.  193;  16  Eng.  Rul.  Cas.  550, 
22  Eng.  Rul.  Cas.  80;  Atty.  Gen.  v.  Man- 
chester [1893]  1  Ch.  87;  Attj'.  (Jen.  v.  Not- 
tingham [1904]  1  Ch.  073;  Bendelow  v. 
Wortley  Union,  57  L.  J.  Ch.  N.  S.  762; 
Atty.  Gen.  v.  Rathmines  &  P.  Joint  Hos- 
pital Board  [1904]  1  Ir.  Ch.  161;  Craw- 
ford v.  Protestant  Hospital,  7  Montreal  L. 
Rep.  67;  Elizabethtown  Twp.  v.  Brockville, 
10  Ont.   Rep.  372. 

Thus,  in  Frazer  v.  Chicago,  186  111.  480, 
61  L.R.A.  306,  78  Am.  St.  Rep.  290,  57  N. 
E.  1055,  it  was  held  that  the  establishment 
of  a  smallpox  hospital  by  a  city,  under 
statutory  authority,  could  not,  in  the  ab- 
sence of  carelessness  or  negligence  or  an 
abuse  of  the  police  power,  in  any  way  be  a 
public  nuisance,  and  that  it  could  not  be  a 
private  nuisance  unless  it  became  such  in  its 
subsequent  use  or  operation. 

And  in  State  ex  rel.  Board  of  Health  v. 
Trenton  (N.  J.  Eq.)  63  Atl.  897,  it  was  held 
that  a  building  used  ns  a  hospital  for  the 
treatment  of  contagious  and  infectious  dis- 
eases was  not  per  sc  a  n\iisance,  and  the 
erection  and  use  of  such  a  building  in  a 
sparsely  settled  neighborhood,  upon  a  tract 
of  land  entirely  surrounded  by  highways,  on 
which  tlierc  were  no  buildings  other  than 
those  used  for  hospital  purposes,  would  not 
in  the  absence  of  any  showing  of  negligence 
in  its  management,  be  restrained  simply  be- 
cause there  was  an  apprehension  that  it 
mi<»ht  result  in  being  a  nuisance. 

On  the  other  hand,  in  DeaconcRs  Home  & 
Hospital  v.  Bontjez,  207  111.  533.  (54  L.R.A. 
216,  69  N.  E.  748,'  while  it  was  admitted  that 
a  hospital  was  not  a  nuisance  per  se,  the 
court  refused  to  permit  such  an  institution 
to  be  conducted  in  such  proximity  to  a  priv- 
ate residence  that  the  sight,  sounds,  and 
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smells  which  were  a  necessary  part  of  it» 
operation  became  an  intolerable  nuisance 
to  those  dwelling  in  the  residence. 

And  in  Gilford  v.  Babies*  Hospital,  21 
Abb.  N.  C.  159,  1  N.  Y.  Supp.  448,  it  was 
held  that  the  location  of  a  hospital  in  the 
residential  part  of  a  large  city,  for  the 
care  6f  sick  infants,  including  such  as 
might  after  admission  develop  contagious 
diseases,  though  not  a  nuisance  per  «c, 
would  be  restrained  where,  by  reason  of  cir- 
cumstances inseparable  from  its  mainte- 
nance, including  the  noise  of  patients,  their 
advent,  removal,  and  death,  with  its  conse- 
quences, and  the  probabilities  of  the  pres- 
ence of  contagious  disease,  made  it  a  men- 
ace to  the  health  of  the  community. 

So,  in  Haag  v.  Vanderburgh  County,  60 
Ind.  611,  28  Am.  Rep.  664,  it  was  lield'to  be 
a  nuisance  to  keep  and  maintain  a  ]»est- 
house  for  the  treatment  of  small ih)x  so  near 
the  plaintiff's  dwelling  house  that  it  became 
dangerous  for  her  and  her  family  to  occu- 
py the  same,  and  her  property  greatly  de- 
preciated in  value,  and  her  sons  l^came  sick 
from,  and  died  of,  smallpox. 

And  in  Thompson  v.  Kimbrough,  23  Tex. 
Civ.  App.  350,  57  S.  W.  328,  it  was  held 
that  the  establishment  of  a  detention  station 
and  pesthouse  in  which  to  place  thiise  who 
had  been  exposed  to  smallpox  and  those 
afflicted  with  the  disease,  in  such  close 
proximity  to  a  public  school  that  the  germs 
of  tlie  disease  might  and  probably  would 
be  disseminated  among  the  children  attend- 
ing such  school,  "would  be  the  very  worst 
character  of  nuisance.'* 

For  a  disc\i8sion  of  a  particular  branch 
of  this  specific  question, — the  right  of  a 
property  owner  to  complain  of  the  location 
of  a  contagious  disease  hospital  in  his 
neigiiborliood, — see  the  note  to  Barrv  ▼• 
Smith,  6  L.R.A.  ( N.S. )  1028.  J.  A.  C 
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1  High,  Inj.  2d  ed.  §  742;  Fallon  v. 
Schilling,  29  Kan.  292,  44  Am.  Rep.  042; 
Rhodes  v.  Dunbar,  57  Pa.  274,  98  Am.  Dec. 
221. 

If  this  hospital  be  a  nuisance,  it  affects 
the  community,  and  to  obtain  an  injunc- 
tion plaintiff  must  show  special  damage 
peculiar    to    herself. 

Hay  den  v.  Stewart,  71  Kan.  11,  80  Pac. 
43;  Atchinson  Street  R.  Co.  v.  Nave,  38 
Kan.  744,  5  Am.  St.  Rep.  800,  17  Pac.  587 ; 
School  Dist.  No.  1  v.  Neil,  36  Kan.  617, 
59  Am.  Rep.  575,  14  Pac.  253;  School  Dist. 
Xo.  1  V.  Shadduck,  25  Kan.  467;  14  Enc. 
PL  &  Pr.  p.  1137;  Van  De  Vere  v.  Kan- 
sas City,  107  Mo.  83,  28  Am.  St.  Rep. 
396,  17  S.  W.  696;  Hessin  v.  Manhattan,  81 
Kan.  153,  25  L.R.A.(N.S.)  228,  105  Pac. 
44. 

Messrs.  Getty,  Hutchtngs,  &  Carson  for 
appellee. 

Mason,  J.^  delivered  the  opinion  of  the 
court: 

A  hospital  for  the  treatment  of  patients 
aflSicted  with  cancer  was  about  to  be  es- 
tablished in  Kansas  City,  Kansas,  in  a 
building  formerly  used  as  a  dwelling  house. 
The  owner  and  occupant  of  adjacent  prem- 
ises brought  an  action  to  enjoin  its  estab- 
lishment, upon  the  ground  that  in  view  of 
the  character  of  the  neighborhood  its  pres- 
ence there  would  render  it  in  legal  con- 
templation a  nuisance.  A  permanent  in- 
junction was  granted,  and  the  defendants 
appeal. 

The  home  of  the  plaintiff  is  78  feet  from 
the  main  building  which  it  is  proposed  to 
use  as  a  hospital.  The  two  houses  face  m 
the  same  direction,  and  each  has  a  num- 
^>eT  of  windows  looking  toward  the  other. 
A  15-foot  alley  runs  between  them,  near 
which  is  a 'small  building  belonging  to  the 
hospital  property,  formerly  used  for  a  bil- 
liard room.  Two  other  residences  are  situ- 
ated about  90  feet  from  the  hospital  build- 
ing, and  three  others  at  a  distance  of  about 
150  feet.  All  the  houses  in  the  vicinity 
are  used  solely  as  dwellings. 

Witnesses  for  the  plaintiff,  who  were  fa- 
miliar with  real  estate  values,  testified  that 
in  their  judgment  the  establishment  of  the 
hospital  would  cause  a  material  deprecia- 
tion in  the  rental  and  market  value  of  the 
unrounding  property.  Several  physicians 
expressed  the  opinion  that  there  would  be 
«)me  danger  of  the  communication  of  the 
disease  through  transmission  by  means  of 
insects,  and  perhaps  in  other  ways.  There 
was  also  evidence  that  offensive  odors  re- 
sulting from  the  disease  itself  and  from 
disinfectants  used  on  account  of  it  might 
r^ach  the  occupants  of  neighboring  dwell- 
ings. On  behalf  of  the  defendants^  there 
i9  JL,R.A.(N.S.) 


was  testimony  that  none  of  the  anticipated 
evils  bad  resulted  from  a  cancer  hospital 
formerly  maintained  by  them  under  some- 
what similar  conditions;  that  under  prop- 
er management  there  need  be  no  offensive 
odors  about  such  a  placej  and  that  cancer 
is  not  contagious  or  infectious.  Perhaps 
the  court  may  take  notice  of  the  prevail- 
ing view  in  the  medical  profession  upon 
the  last  proposition.  From  the  current 
literature  of  the  subject,  it  appears  that 
while  it  has  not  been  proved  to  the  satis- 
faction of  the  profession  generally  that  can- 
cer can  be  communicated  from  one  indi- 
vidual to  another,  except  by  the  process 
of  grafting  or  transplanting  cancerous  tis- 
sue, competent  investigators  are  not  lack- 
ing who  believe  that  it  is  of  parasitic  ori- 
gin and  in  some  degree  infectious.  ,That 
theory  is  presented  and  argued  at  length 
in  an  address  published  in  the  Lancet  of 
January  11,  1008,  to  which  is  appended 
a  bibliographical  note.  Results  of  experi- 
ments tending  to  support  the  theory  are 
recorded  in  the  issues  of  June  5,  1009,  and 
April  9,  1910.  An  article  in  the  same  pub- 
lication (December  4,  1909,  pp.  1709-1711) 
describes  observations  made  in  Paris  cov- 
ering a  period  of  two  years  and  a  lialf, 
which  lend  color  to  the  popular  belief  in 
the  existence  of  "cancer  houses;"  that  is, 
houses  the  occupants  of  which  are  pecu- 
liarly subject  to  cancer.  In  the  present 
state  of  accurate  knowledge  on  the  sub- 
ject, it  is  quite  within  bounds  to  say  that, 
whether  or  not  there  is  actual  danger  of 
the  transmission  of  the  disease  under  the 
conditions  stated,  the  fear  of  it  is  not  en- 
tirely unreasonable. 

It  is  of  course  not  necessary  that  the 
use  to  which  property  is  put  shall  be  un- 
lawful in  itself  in  order  to  constitute  it  a 
nuisance  in  the  eye  of  the  law.  29  Cyc. 
Law  &  Proc.  p.  1160;  21  Am.  &  Eng.  Enc. 
Law,  p.  692.  Whether  in  a  given  case  the 
obligation  so  to  use  one's  own  property 
as  not  to  injure  another's  has  been  or  is 
about  to  be  so  far  transgressed  as  to  jus- 
tify the  interference  of  a  court  is  a  ques- 
tion to  De  determined  as  a  matter  of  rea- 
son, fairness,  and  justice  under  all  the 
circumstances.  The  injury  need  not  extend 
beyond  annoyance  if,  in  view  of  all  the 
facts,  it  is  unreasonable.  For  instance, 
offensive  odors,  although  not  injurious  to 
health,  have  often  been  held  to  constitute 
sufticient  ground  for   injunction. 

The  general  considerations  upon  which 
the  line  is  to  be  drawn  between  annoyances 
that  can  be  restrained  and  those  which 
must  be  endured  are  thus  stated  in  Barnes 
V.  Hathorn,  54  Me.  124,  12^:  "What  is  a 
nuisance?  In  considering  this  question, 
when  the  complaint  is  based  upon  the  use 
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3f  another  of  his  own  property,  we  are 
first  met  by  the  general  doctrine  of  the 
right  of  every  man  to  regulate,  improve, 
and  control  his  own  property;  to  make 
such  erections  as  his  own  judgment,  taste, 
or  interest  may  suggest;  to  be  master  of 
liis  own,  without  dictation  or  interference 
by  his  neighbors.  On  the  other  hand,  we 
meet  that  equally  well-established  and  ex- 
ceedingly comprehensive  rule  of  the  com- 
mon law, — 8io  utere  iuo,  ut  alienum  non 
ladaa; —  which  is  the  legal  application  of 
the  Gospel  rule  of  doing  unto  others  as 
we  would  that  they  should  do  unto  us. 
The  difficulty  is  in  drawing  the  line  in 
particular  cases,  so  as  to  recognize  and 
enforce  both  rules,  within  reasonable  limi- 
tations. It  is  quite  clear  that  the  law 
does  not  recognize  any  legal  right  in  any 
one  to  compel  his  neighbor  to  follow  his 
tastes,  wishes,  or  preferences,  or  to  con- 
sult his  mere  convenience.  He  cannot  dic- 
tate the  style  of  architecture  or,  generally, 
the  location  of  the  buildings;  or  main- 
tain that  an  unsightly  or  ill-proportioned 
edifice  is  a  nuisance  because  it  offends  his 
eye  or  his  too  cultivated  taste.  Nor  can 
he  interfere  because  he  has  idle  and  un- 
founded fears  of  ill-effects  from  the  use  of 
the  adjoining  lot.  There  may  be  many  acts 
which,  to  the  eyes  of  others,  appear  to  be 
unneighborly  and  even  unkind,  and  entirely 
unnecessary  to  the  full  enjoyment  of  the 
property, — ^vexatious  and  irritating,  and 
the  source  of  constant  mental  annoyance, 
— and  yet  they  may  be  but  the  legal  exer- 
cise of  the  right  of  dominion,  and  there- 
fore cannot  be  deemed  nuisances.  The  di- 
minution of  the  market  value  of  adjacent 
buildings,  by  such  use,  will  not  of  itself 
make  it  a  nuisance.  But  there  is  a  limit 
to  such  right.  No  man  is  at  liberty  to  use 
his  own  without  any  reference  to  the  health, 
comfort,  or  reasonable  enjoyment  of  like 
public  or  private  rights  by  others.  Every 
man  gives  up  something  of  this  absolute 
right  of  dominion  and  use  of  his  own,  to 
be  regulated  or  restrained  by  law,  so  that 
others  may  not  be  hurt  or  hindered  unrea- 
sonably in  the  use  and  enjoyment  of  their 
property.  This  is  the  fundamental  prin- 
ciple of  all  regulated  civil  communities, 
and  without  it  society  could  hardly  exist, 
except  by  the  law  of  the  strongest.  This 
illegal,  unreasonable,  and  unjustifiable  use 
to  the  injury  of  another j  or  of  the  public, 
the  law  denominates  a  nuisance." 

The  same  thought  nins  through  the  dis- 
cussion of  the  subject  by  the  text- writers,  as 
shown  by  the  following  typical  expres- 
sions : 

"It  is  not  practical  to  give  other  than 
a  general  definition  of  what  constitutes  a 
nuisance.  A  precise,  technical  definition, 
29  L.R.A.(N.S.) 


applicable  at  all  times  to  all  cases,  cannot 
be  given,  because  of  the  varying  circum- 
stances upon  which  the  decisions  are  ba^. 
One  of  the  great  difficulties  in 
defining  a  nuisance  technically  is  to  de- 
scribe the  degree  of  annoyance  necessary  to 
cause  the  actionable  injury.  ...  It 
is  difficult  to  define  just  what  degree  of  in- 
jurious influence  must  be  reached  in  order 
to  warrant  the  court  in  determining  what 
circumstances    constitute    a    nuisance. 

The  determination,  however,  of  the 
question  rests  in  sound  judgment  and  de- 
pends upon  common  sense  in  .each  case. 
Even  that  which  causes  a  well- 
founded,  reasonable  apprehension  of  dam- 
age niay  be  a  nuisance."    Joyce,  Nuisance 

§§  1,  19. 

"Thus     a    business     or    erection    which 

should  be  located  in  a  remote  localitv  mav 

be  a  nuisance  merely  because  located  in  a 

residence    or    populous    neighborhood."   21 

Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  692. 

"The  locality  is  to  be  considered  in  deter- 
mining whether  there  is  a  nuisance,  for 
what  might  be  a  nuisance  in  one  locality 
might  not  be  so  in  another."  29  Cyc.  Law 
&  Proc.  p.  1157. 

"A  hospital  is  not  a  nuisance  per  se,  or 
even  prima  facie;  but  it  may  be  so  located 
and  conducted  as  to  be  a  nuisance  to  people 
living  close  to  it.  Even  a  pesthouse  is  not 
a  nuisance  per  ae,  although  it  may  be  a 
nuisance  where  it  is  .  .  .  situated 
near  to  property  used  or  suitable  for  resi- 
dence purposes."  29  Cyc  Law  &  Proc.  p. 
1175. 

"The  locality,  the  condition  of  propertr, 
and  the  habits  and  tastes  of  those  residing 
there,  devested  of  any  fanciful  notions,  or 
such  as  are  dictated  by  'dainty  modes  and 
habits  of  living,'  is  the  test  to  apply  in  a 
given  case.  In  the  very  nature  of  things, 
there  can  be  no  definite  or  fixed  standard 
to  control  every  case  in  any  locality.  The 
question  is  one  of  reasonableness  or  un- 
reasonableness in  the  use  of  property,  and 
this  is  largely  dependent  upon  the  locality 
and  its  surroundings."     Wood,   Nuisances, 

§9. 

Cases  bearing  more  or  less  directly  on 
the  question  involved  are  collected  in  a  note 
in  15  A.  &  E.  Ann.  Cas.  719. 

In  Deaconess  Home  &  Hospital  v.  Bont- 
jes,  207  111.  653,  500,  64  L.R.A.  215,  09 
N.  E.  748,  751,  an  injunction  against  the 
maintenance  of  a  hospital  close  to  dv;e11- 
ing  houses  was  sustained,  the  court  saying: 
"It  is  said  that  a  screen  may  be  erected 
between  the  two  properties,  and  that  the 
windows  of  the  hospital  may  be  kept  clo^ 
and  the  curtains  drawn  on  the  side  next  the 
property  of  appellee.  It  is  manifest  that 
in  the  summer  time  the  windows  must  be 
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opened  and  the  curtains  drawn  aside  in 
both  buildings  for  ventilation,  and  it  is 
equally  apparent  that  the  screen  would  not 
prevent  the  cries  of  the  suffering,  the 
moans  of  the  dying,  and  other  offensive 
noises  being  heard  in  the  home  of  the  appel- 
ie.>;  nor  would  such  an  obstruction  en- 
tirely prevent  the  transmission  of  the  smell 
uf  iodoform,  ether,  and  other  offensive  sub- 
>tance:«;  nor  would  the  annoyance  resulting 
from  the  frequent  visits  of  the  hearse  and 
the  ambulance  to  the  hospital  be  materially 
lt•^^ned  by  the  proposed  precautions.  The 
work  in  which  appellant  is  engaged  is  phi- 
lanthropy of  the  highest  order,  but  the  law 
will  not  permit  it  to  be  conducted  in  such 
a  manner  that  it  becomes  an  intolerable 
nuisance  to  those  who  are  in  no  wise  re- 
>pfmsible    for    its   location   and  operation." 

In  Baltimore  v.  Fairfield  Improv.  Co.  87 
Md.  352,  364,  365,  40  L.R.A.  494,  67  Am. 
St.  Rep.  344,  39  Atl.  1081,  1084,  an  injunc- 
tion against  the  placing  of  a  leper  for  care 
and  restraint  in  a  residence  neighborhood 
was  justified  in  part  upon  grounds  thus 
stated  in  the  opinion  ''Leprosy  is  and  al- 
ways has  been  universally  regarded  with 
horror  and  loathing.  .  .  .  The  horror  of 
its  contagion  is  as  deep-seated  to-day  as  it 
was  more  than  2,000  years  ago  in  Palestine, 
lliere  are  modern  tlieories  and  opinions  of 
me<Hcal  experts  that  the  contagion  is  re- 
mote and  by  no  means  dangerous;  but  the 
popular  belief  of  its  perils,  founded  on  the 
Biblical  narrative,  on  the  stringent  pro- 
visions of  the  Mosaic  law  that  show  how 
dreadful  were  its  ravages  and  how  great 
tlie  terror  which  it  excited,  and  an  almost 
universal  sentiment,  the  result  of  a  com- 
mon concurrence  of  thought  for  centuries, 
cannot  in  this  day  be  shaken  or  dispelled 
by  mere  scientific  asservation  or  conject- 
ure. It  is  not,  in  this  case,  so  much  a  mere 
academic  inquiry  as  to  whether  the  disease 
is  in  fact  highly  or  remotely  contagious; 
but  the  question  is  whether,  viewed  as  it 
i^  by  the  people  generally,  its  introduction 
into  a  neighborhood  is  calculated  to  do  a 
K-rious  injury  to  the  property  of  the  plain- 
tiff there  located." 

Much  the  same  reasoning  may  be  applied 
here,  llie  question  is  not  whether  the  es- 
tablishment of  the  hospital  would  place  the 
(■ccupants  of  the  adjacent  dwellings  in 
actual  danger  of  infection,  but  whether 
they  would  have  reasonable  ground  to  fear 
such  a  result,  and  whether,  in  view  of  the 
general  dread  inspired  by  the  disease,  the 
reasonable  enjoyment  of  their  property 
would  not  be  materially  interfered  with  by 
the  bringing  together  of  a  considerable 
nnmber  of  cancer  patients  in  this  place. 
However  carefully  the  hospital  might  be 
^'»ndncted,  and  however  worthy  the  insti- 
»  L.R.A.(N.8.) 


tution  might  be,  its  mere  presence,  which 
would  necessarily  be  manifested  in  various 
ways,  would  make  the  neighborhood  less 
desirable  for  residence  purposes,  not  to  the 
over  sensitive  alone,  but  to  persons  of  nor- 
mal sensibilities.  The  court  concludes  that 
upon  these  considerations  the  injunction 
was  rightfully  granted. 

The  plaintiff,  as  the  owner  and  occupant 
of  adjacent  property,  has  such  a  peculiar 
interest  in  the  relief  sought  as  to  enable 
her  to  maintain  the  action. 

The  judgment  is  affirmed. 

All  the  Justices  concur. 
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COLUMBIA  TRUST   COMPANY,   Appt., 

V. 

LINCOLN  INSTITUTE  OF  KENTUCKY. 

(138  Ky.  804,  129  S.  W.  113.) 

School  —  colored  pupils  —  rower  to  pro- 
hibit. 

1.  The  legislature  cannot,  under  its  po- 
lice power,  prohibit,  or  authorize  the  voters 
of  the  county  to  prohibit,  the  establishment 
within  the  county  limits,  by  a  private  char- 
itable corporation,  of  an  industrial  school 
for  colored  children. 

Corporation  —  amended  charter  —  gen- 
eral statute. 

2.  A  statute  invalidly  prohibiting  a  cor- 
poration from  establisliing  a  school  for  col- 
ored children  within  a  certain  'county  can- 

Note,  —  Power  to  regulate  or  prohibit 
private  schools. 

The  decisions  bearing  upon  the  staters 
power  to  regulate  or  prohibit  private 
schools  are  few,  and  mostly  involve  incorpo- 
rated schools,  and  seem  to  turn  upon  the 
fact  that  the  school  is  a  private  corpora- 
tion, of  which  the  state  has  no  right  to 
revoke  or  alter  the  charter  or  take  away  the 
franchises  or  property  without  its  consent, 
unless  such  right  was  reserved  in  the  origi- 
nal charter.  It  seems  to  be  the  rule,  how- 
ever, that  the  ]>ower  to  regulate  or  prohibit 
private  schools  is  subject  to  the  same  limi- 
tations as  the  power  to  regulate  private 
property  rights  in  general,  under  constitu- 
tional provisions,  although  public  schools 
and  the  subject  of  education  are  within  leg- 
islative control,  and  the  legislature,  under 
the  police  power,  may  regulate  education  in 
many  respects  in  private  schools.  But  the 
exercise  of  such  police  power  must  not  be 
arbitrary,  and  must  be  limited  to  the  pres- 
ervation of  the  public  safety,  the  public 
health,  or  the  public  morals. 

Power  of  legislatures. 
In  the  case  of  Berea  College  v.  Com.  123 
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not  be  upheld  as  an  amendment  of  the  char- 
ter of  the  corporation,  so  as  to  take  away 
its  power  to  locate  the  school  there. 

Statute  —  general     law  —  exempting 
cities. 

3.  A  statute  exempting  from  its  pro- 
visions the  first  four  classes  of  cities  of  the 
state  is  included  under  a  constitutional  pro- 
vision that  the  legislature  shall  not  enact 
any  special  law  by  exempting  from  the  oper- 
ation of  a  general  act  any  city,  town,  dis- 
trictj  or  county. 

Same  —  delegation  of  authority  —  valid- 
ity. 

4.  A  statute  making  the  right  to  estab- 
lish a  private  industrial  school  in  a  county 
depend  upon  a  vote  of  the  electors  of  the 
county  violates  a  constitutional  provision 
that  no  law,  except  such  as  relate  to  intoxi- 
cating liquors,  bridges,  public  roads  and 
buildings,  fences,  stock,  common  schools, 
paupers,  and  the  regulation  of  local  affairs 
of  municipalities,  shall  be  enacted  to  take 
effect  upon  the  approval  of  any  other  au- 
thority than  the  general  assembly. 

(June  17,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jefferson 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  certain   trust  funds  to  I 


which  plaintiff  alleged  it  was  entitled.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bodley  A  Baskin,  for  appel- 
lant: 

Education  is  exclusively  within  legislative 
control. 

Barbier  v.  Connolly,  113  U.  S.  27,  2S  L 
ed.  923,  6  Sup.  Ct.  Rep.  357 ;  Interstate  Con 
sol.  Street  R.  Co.  v.  Massachusetts,  207  U. 
S.  79,  62  L.  ed.  Ill,  28  Sup.  Ct.  Rep.  2C,  12 
A.  &  E.  Ann.  Cas.  565. 

The  legislature  may  impose  even  unrea- 
sonable conditions  in  matters  within  its  ex- 
clusive control. 

Davis  V.  Massachusetts,  167  U.  S.  47,  42 
L.  ed.  72,  17  Sup.  Ct.  Rep.  731;  Crowley  v. 
Christensen,  137  U.  S.  86,  34  L.  ed.  620,'  11 
Sup.  Ct.  Rep.  13. 

A  corporation  has  no  inherent  rights,  and 
the  legislature  may  control  its  powers,  even 
arbitrarily. 

Berea  College  v.  Kentucky,  211  U.  S.  45. 
53  L.  ed.  81,  29  Sup.  Ct.  Rep.  33;  Cunihor 
land  &  O.  R.  Co.  v.  Barren  County  Ct.  10 
Bush,  604;  Tomlinson  v.  Jessup,  15  Wall. 
454,  21  L.  ed.  204;  Miller  v.  New  York.  15 
Wall.  478,  21  L.  ed.  «8. 


Ky.  209.  124  Am.  St.  Rep.  344,  94  S.  W. 
623,  13  A.  &  E.  Ann.  Cas.  337,  it  was  held 
that  a  state  may  lawfully  prohibit  the 
maintenance  and  operation  of  a  private 
school  in  which  white  and  colored  persons 
may  be  taught  at  the  same  time  and  in  the 
same  place,-*— the  right  to  teach  white  and 
negro  children  in  a  private  school  at  the 
same  time  and  place  not  being  a  property 
right,  and  such  prohibition  being  a  valid 
exercise  of  the  police  power  for  the  protec- 
tion of  society,  the  preservation  of  the  pub- 
lic safety,  and  the  promotion  of  the  wel- 
fare of  all  the  people,  and  not  violative  of 
any  constitutional  provision. 

On  another  branch  of  the  same  case,  how- 
ever, it  was  held  that  in  so  far  as  the  stat- 
ute in  question  prohibited  the  maintenance, 
by  any  institution  of  learning,  of  separate 
and  distinct  branches  for  white  and  colored 
persons  less  than  25  miles  apart,  it  was  an 
unreasonable  and  arbitrary  exercise  of  the 
police  power,  and  accordingly  unconstitu- 
tional and  void. 

Upon  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States  (211  U.  S.  45, 
63  L.  ed.  81,  29  Sup.  Ct.  Rep.  33),  that 
court  affirmed  the  judgment  of  the  court  of 
appeals  of  Kentucky  on  the  first  branch  of 
the  case  above,  but  considered  the  validity 
of  the  prohibition  only  as  applied  to  corpo- 
rations, holding  that  a  state  legislature  may 
prohibit  domestic  corporations  from  teach- 
ing white  and  negro  pupils  in  the  same  in- 
stitution, where  the  state  has  reserved  the 
power  to  alter,  amend,  or  repeal  the  char- 
ter of  such  corporation. 
29  L.R.A.(N.S.) 


Mr.  Justice  Brewer  pointed  out  the  rul- 
ing of  the  Kentucky  court  that  *'tlie  rijjht 
to  teach  white  and  negro  children  in  a  priv- 
ate school  at  the  same  time  and  place  i^ 
not  a  property  right.  Besides,  appellant,  as 
a  corporation  created  by  this  state,  has  no 
natural  right  to  teach  at  all.  Its  right  to 
teach  is  such  as  the  state  sees  fit  to  ^ive 
to  it.  The  state  may  withhold  it  altogeth- 
er, or  qualify  it."  Further:  **The  decision 
by  a  state  court  of  the  extent  and  limita- 
tion of  the  powers  conferred  by  the  state 
upon  one  of  its  own  corporations  is  of  a 
purely  local  nature.  In  creating  a  corpo- 
ration a  state  may  withhold  powers  which 
may  be  exercised  by,  and  cannot  be  denied 
to,  an  individual.  It  is  under  no  obliga- 
tion to  treat  both  alike." 

It  seems  quite  evident,  however,  that  the 
court  of  appeals  of  Kentucky  intended  to 
hold  the  statutory  prohibition  in  this  case 
lawful  and  valid  as  to  individuals  as  well 
as  to  corporations,  as  otherwise — consider- 
ing the  validity  of  the  statute  only  as  ap- 
plied to  corporations  subject  to  special  con- 
trol and  limitations — the  court  would  have 
ruled  differently  on  the  second  branch  of 
the  case,  and  have  held  the  whole  statute 
valid  as  to  the  corporation  in  this  case,  as 
an  amendment  to  its  charter. 

It  will  be  remembered  that  in  the  Dart- 
mouth Colle<?e  Case  (Dartmouth  College  v. 
Woodward,  4  Wheat.  518,  4  L.  ed.  629),  re- 
versing 1  N.  H.  11,  it  was  held  that  a  legis- 
lature has  no  right  to  alter  in  a  material 
respect  the  charter  of  a  private  educational 
corporation,  without  tLe  consent  of  the  cor- 
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Messrs.  Hiunpbrej  A  Humphrey  and 
Alexander  G.  Barret,  for  appellee: 

The  Holland  bill,  which  forbids  conduct- 
ing an  industrial  school  on  more  than  75 
acres  of  land,  without  the  consent  of  the 
voters  of  the  precinct,  is  unconstitutional 
and  void,  as  it  is  an  excessive,  unreasonable, 
and  arbitrary  exercise  of  the  police  power. 

Boyd  T-  Frankfort,  117  Ky.  204,  111  Am. 
St.  Rep.  240,  77  S.  W.  669;  Com.  v.  Bacon, 
13  Bush,  210,  26  Am.  Rep.  189;  Com.  v. 
Fowler,  96  Ky.  172,  33  L.RJV.  839,  28  S.  W. 
7S6;  Re  Quong  Woo,  13  Fed.  229;  Ex  parte 
Sing  Lee,  06  Cal.  354,  24  L.R.A.  195,  31  Am; 
St.  Rep.  218,  31  Pac.  245;  Tilford  v.  Belk- 
nap. 126  Ky.  246,  11  L.R.A.(N.S.)  708,  103 
S.  \V.  289;  Yick  Wo  v.  Hopkins,  118  U.  S. 
>')«,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064; 
Ihvensboro  &  N.  R.  Co.  ▼.  Todd,  91  Ky.  175, 
11  LR.A.  285,  15  S.  W.  56;  St.  Louis  v. 
Russell,  116  Mo.  248,  20  L.R.A.  721,  22  S. 
W.  470;  Com.  v.  Payne  Medicine  Co.  (Ky.) 
127  S.  W.  760. 

Tlie  act  cannot  be  sustained  as  against  a 
f  orjioration,  under  the  pretext  that  it  is  an 
amendment  to  the  charters  of  all  incorpora- 
ted industrial  schools. 

Berea  College  v.  Com.  123  Ky.  227,  124 
Am.  St.  Rep.  344,  94  S.  W.  623,  13  A.  &  E. 
Ann,  Cas.  337;  Com.  v.  Remington  Type- 
writer Co.  127  Ky.  177,  105  S.  W.  399. 


The  act  excepts  cities  of  the  first  four 
classes,  thus  offending  Ky.  Const.  §  60, 
which  forbids  local  legislation  by  exempting 
from  the  operation  of  any- general  act  any 
city,  town,  district,  or  county. 

Droege  v.  Mclnerney,  120  Ky.  796,  87  S. 
W.  1086. 

The  act  violates  Ky.  Const.  §  60,  in  leav- 
ing to  an  authority  other  than  the  legisla- 
ture, a  question  which  the  Constitution  does 
not  expressly  permit  so  to  be  submitted. 

Western  &  Southern  L.  Ins.  Co.  v.  Com. 
133  Ky.  292,  117  S.  W.  378. 

The  Holland  bill  violates  that  portion  of 
Ky.  Const.  §  60,  which  provides  that  "no 
law  except  such  as  relates  to  [the  sale  of 
liquor,  etc.,]  shall  be  enacted  to  take  effect 
upon  the  approval  of  any  other  authority 
than  the  general  assembly,  unless  otherwise 
expressly  provided  in  this  Constitution." 

Com.  V.  Weller,  14  Bush,  218,  29  Am.  Rep. 
407 ;  Western  &  Southern  L.  Ins.  Co.  v.  Com. 
supra. 

The  legislature  cannot  clothe  any  person 
or  set  of  persons  with  the  arbitrary  power 
to  forbid  at  pleasure  the  exercise  of  a  harm- 
less occupation  or  the  harmless  use  of  prop- 
erty. 

Boyd  V.  Frankfort,  117  Ky.  199,  111  Am. 
St.  Rep.  240,  77  S.  W.  669;  Pfingst  v.  Senn, 
94  Ky.  568,  21  L.R.A.  569,  23  8.  W.  358; 


I  .ation.  And  to  the  same  effect  is  Univer- 
sity of  Maryland  v.  Williams,  9  Gill  &  J. 
-^t>5,  31  Am.  Dec.  72.  But  in  these  cases 
tiiere  was  no  express  reservation  by  the 
charter  of  the  right  to  alter  or  repeal.  Tlie 
>'u«itom  of  inserting  such  provisions  grew 
<>ut  of  the  decision  in  the  Dartmouth  Col- 
lege Case. 

In  State  ex  rel.  White  v.  Neff,  62  Ohio  St. 
^75.  28  L.R.A.  409,  40  N.  E.  720,  a  state 
statute  was  held  unconstitutional  and  void 
under  a  provision  that  "private  property 
shall  ever  be  held  inviolate,''  where  in  terms 
it  gave  absolute  control  and  management 
of  the  affairs  and  property  of  a  private 
school  to  the  directors  of  another  educa- 
tional corporation,  in  effect  taking  the 
property  of  the  former,  and  donating  it  to 
the  latter,  institution,  which  the  legislature 
assumed  to  do  under  its  reserved  power  to 
titer  the  charter  of  the  school. 

An  act  of  a  legislature  altering  the  ten- 
ure of  his  office  and  removing  the  president 
of  a  private  college  corporation,  where  the 
Tiflitorial  and  all  other  powers  are  vested  in 
the  boards  of  trustees  and  overseers,  was 
Uld  unconstitutional,  as  impairing  the  ob- 
ligation of  a  contract,  in  Allen  v.  McKean, 
1  Sumn.  276,  Fed.  Cas.  No.  229. 

An  act  creating  a  new  board  of  trustees 
of  an  academy,  a  private  corporation,  and 
clothing  them  with  the  powers  exercised  by 
ta  existing  board  under  a  previous  act,  vio- 
Ittes  the  obligation  of  the  contract  created 
by  the  latter,  and  is  therefore  illegal  and 
void.  Montpelier  Academy  v.  George,  14 
U.  395,  33  Am.  Dec.  585. 
»  L.R.A.(N.S.) 


Where  a  legislature,  pursuant  to  a  con- 
stitutional provision,  established  a  univer- 
sity, granting  to  it  certain  property  es- 
cheated to  the  state,  a  subsequent  act  de-* 
vesting  such  property  is  unconstitutional 
and  void.  Den  ex  dem.  University  of  North 
Carolina  v.  Foy,  5  N.  C.  (1  Murph.)  58,  3 
Am.  Dec.  672. 

An  attorney  general  cannot  maintain  an 
action  to  determine  who  are  entitled  to 
vote  at  elections  of  trustees  or  at  other  cor- 
porate meetings  of  the  stockholders  of  an 
incorporated  private  school.  Atty.  Gen.  ex 
rel.  Saunders  v.  Albion  Academy  &  Normal 
Institute,  52  Wis.  469,  9  N.  W.  391. 

Power  of  courts. 

In  Auburn  Academy  v.  Strong,  Hopk.  Ch. 
278,  the  court  said,  in  considering  the  ques- 
tion of  its  jurisdiction,  that  the  court  of 
chancery  had  no  power  of  visitation  over 
private  schools. 

And  under  a  statute  allowing  a  party 
aggrieved  by  a  decree  of  the  visitors  of  a 
theological  institution,  to  appeal  to  a  court, 
and  authorizing  the  court  to  declare  null 
and  void  any  decree  or  sentence  of  the  vis- 
itors which  is  contrary  to  the  statutes  of 
the  founders,  and  beyond  the  limits  of  the 
power  prescribed  to  them  thereby,  the  court 
is  restricted  to  the  determination  of  the 
questions  whether  the  visitors  have  acted 
contrary  to  those  statutes,  and  whether 
they  have  exceeded  their  jurisdiction.  Re 
Murdock,  7  Pick.  303.  A.  C.  W. 
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Berea  College  v.  Com.  123  Ky.  209, 124  Am. 
St.  Rep.  344,  94  S.  W.  623,  13  A,  &  E. 
Ann.  Cas.  337;  Lochner  v.  New  York,  198  U. 
S.  46,  49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539, 
3  A.  &  £.  Ann.  Cas.  1133;  Com.  v.  Bacon, 
supra;  Com.  v.  Fowler,  96  Ky.  171,  33 
L.R.A.  839,  28  S.  W.  W6;  Ex  parte  Sing  Lee 
and  Re  Quong  Woo,  supra;  Tilford  v.  Belk- 
nap, 126  Ky.  244,  11  L.R.A.(N.S.)  708,  103 
S.  W.  289 ;  Yick  Wo  v.  Hopkins :  Owensboro 
&  N.  R.  Co.  V.  Todd;  St.  Louis  v.  Russell; 
and  Com.  v.  Payne  Medicine  Co., — supra. 

Barker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  sole  question  arising  for  adjudication 
upon  this  record  is  the  constitutionality  of 
an  act  of  the  general  assembly  of  the  com- 
monwealth of  Kentucky,  commonly  known 
as  the  ''Holland  bill,"  and  which  is  as  fol- 
lows: 

"An  Act  to  Regulate  the  Establishment  of 
Industrial  Schools. 

"Be  it  enacted  by  the  general  assembly 
of  the  commonwealth  of  Kentucky: 

"Section  1.  That  it  shall  be  unlawful  for 
any  person,  company,  corporation,  or  asso- 
ciation to  own,  control,  operate,  or  maintain 
any  industrial  school,  college,  or  institute 
where  farming  or  any  other  occupation, 
trade,  profession,  or  calling  is  taught  or 
sought  to  be  taught  in  its  course  of  study 
or  instruction,  where  such  persons,  company, 
corporation,  or  association  owns,  operates, 
or  controls  exceeding  75  acres  of  land,  un- 
less said  person,  company,  corporation,  or 
association  shall  obtain  the  consent  of  a 
majority  of  the  legal  voters  residing  in  the 
voting  precinct  where  such  school  is  to  be 
maintained  or  operated,  in  the  manner  here- 
inafter provided. 

*'Sec.  2.  Before  any  such  school,  college, 
or  institute  shall  hereafter  commence  oper- 
ation, the  person,  company,  corporation,  or 
association  owning  or  controlling  said 
school  shall  apply  to  the  judge  of  the  coun- 
ty court  of  the  county  wherein  said  school, 
college,  or  institute  is  located  or  sought  to 
be  located  or  operated,  for  permission  to  op- 
erate, conduct,  or  maintain  such  school,  col- 
lege, or  institute;  and  thereupon  it  shall  be 
the  duty  of  the  said  county  judge  to  call  an 
election  in  the  voting  precinct  wherein  such 
school,  college,  or  institute  is  located  or 
sought  to  be  located,  operated,  or  main- 
tained, for  the  purpose  of  taking  the  sense 
of  the  legal  voters  residing  in  said  precinct 
upon  the  question  of  whether  or  not  such 
school,  college,  or  institute  shall  be  located, 
operated,  or  maintained  in  said  voting  pre- 
cinct, and  in  th6  event  a  majority  of  the 
legal  voters  in  said  voting  precinct,  voting 
29  L.R.A.(N.S.) 


upon  said  proposition,  shall  vote  for  the 
granting  of  said  permission,  then  the  said 
county  judge  shall  grant  same;  but  if  the 
vote  in  said  voting  precinct  be  against 
granting  such  permission,  then  said  county 
judge  shall  not  grant  such  permission. 

**Sec.  3.  When  application  for  such  per- 
mission is  filed  with  the  judge  of  the  county 
court  of  the  county  wherein  such  school,  col- 
lege, or  institute  is  sought  to  be  located,  op- 
erated, or  maintained,  said  judge  shall  call 
an  election  to  be  held  between  the  hours  nf 
6  o'clock  A.  M.  and  4  o'clock  p.  k.  on  a  date 
to  be  fixed  by  him,  giving  notice  thereof  by 
at  least  twenty  written  or  printed  notic»"> 
posted  in  conspicuous  places  in  said  pre- 
cinct for  at  least  forty  days  prior  to  the 
date  fixed  for  said  election,  and  the  board  of 
election  commissioners  for  such  county  siiali 
appoint  the  officers  of  election  to  hold  said 
election  in  such  precinct  where  a  vote  is  or- 
dered, which  officers  shall  be  two  judges*  one 
clerk,  and  one  sheriff,  whose  duties  and  qual 
ifications  shall  be  the  same  as  those  serving 
in  a  general  election;  and  said  election  of- 
ficers shall  certify  the  result  of  the  vi»te 
within  three  days  to  the  board  of  eleciiun 
commissioners  of  said  countv,  who  ^hali 
canvass  the  returns  and  certify  the  result 
to  the  county  judge  of  said  county.  All  ex- 
penses for  said  election  to  be  paid  by  the 
applicant  for  such  permission. 

"Sec.  4.  Any  person,  company,  corpora- 
tion, or  association  who  shall  own,  operate, 
control,  or  maintain  any  such  school,  college. 
or  institute  without  procuring  the  permis 
sion  hereinbefore  set  out,  shall  be  fined  $]0<> 
for  each  and  every  day  such  school  is  so 
owned,  operated,  controlled,  or  maintained. 

"Sec.  5.  The  provisions  of  this  act  shall 
not  apply  to  cities  of  the  first,  second,  third, 
or  fourth  class,  or  to  those  schools,  collejre?. 
and  institutes  already  built  and  in  actual 
operation  for  a  period  of  one  year  before  the 
passage  of  this  act. 

"Sec.  6.  All  laws  and  parts  of  laws  in 
conflict  with  this  act  are  hereby  repealed. 

"This  act  shall  take  effect  from  the  date 
of  its  passage." 

Tlie  question  arose  as  follows:  The  apr^'^- 
lee,  Lincoln  Institute  of  Kentuckv,  is  a  cltar- 
itable  corporation  organized  under  the  laws 
of  the  commonwealth  of  Kentuckv,  with 
power  to  establish  a  normal  and  industrial 
school  for  colored  people.  For  the  purposes 
for  which  it  was  organized,  it  has  an  endow- 
ment of  some  $400,000,  which  is  held,  in 
part,  at  least,  by  the  Columbia  Trust  Com- 
pany as  its  trustee.  The  appellee  purchased 
a  tract  of  land  in  Shelby  county,  Kentucky, 
of  about  444  acres,  upon  which  it  proposes 
to  erect  the  necessary  buildings  and  tc 
place  the  necessary  implements  and  apparS' 
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ills,  and  to  inaugurate  and  maintain  a  nor- 
mal and  industrial  school  for  colored  people, 
in  accordance  with  the  purposes  for  which 
it  was  organized,  and  demanded  of  its  trus- 
tee enough  of  the  funds  held  by  it  to  pay  for 
the  land  so  purchased.  With  this  requesl 
the  appellant  refused  to  comply,  for  the  rea- 
son that  the  provisions  of  the  Holland  bill 
had  not  been  complied  with,  and  that  it 
would  be  unlawful  to  establish  the  school  at 
the  place  selected  without  first  complying 
with  the  provisions  of  the  statute.  A  gen- 
eral demurrer  to  this  answer  was  interposed 
and  sustained,  and,  the  defendant  refusing 
to  plead  further,  a'  judgment  was  rendered 
in  accordance  with  the  prayer  of  the  peti- 
tion; and  of  this  the  appellant  complains.  It 
being  admitted  that  the  appellee  has  failed 
to  comply  with  the  provisions  of  the  Hol- 
land bill,  it  follows  that,  if  that  act  is  valid, 
the  position  of  the  appellant  is  sound,  and 
the  judgment  should  be  reversed;  on  the 
other  hand,  if  the  act  is  unconstitutional, 
then  the  judgment  of  the  trial  court  must 
be  affirmed. 

In  order  that  the  purposes  and  aims  of 
the  appellee  corporation  may  be  more  fully 
understood,  we  insert  herein  the  preamble 
and  the  first  four  articles  of  its  constitu- 
tion: 

"Preamble. — In  order  to  promote  the 
cause  of  Christ,  we,  the  undersigned,  hereby 
associate  ourselves  and  our  successors,  to 
form  a  corporation  under  the  provision  of 
article  VIII.  chapter  32,  of  the  Kentucky 
statutes,  and  adopt  the  following  articles: 

*^ Article  I. — Name.  This  institution  shall 
be  called  the  Lincoln  Institute  of  Kentucky 
and  located  in  Shelby  county,  Kentucky,  0 
miles  west  of  Shelbyville,  with  such  adjunct 
institutions  as  may  be  established  in  any 
other  parts  of  the  commonwealth. 

"Art.  II. — Object.  The  object  of  this  insti- 
tute shall  be  to  furnish  thorough  Christian 
education  in  as  many  departments  as  resour- 
ces permit,  with  special  attention  to  tiie 
training  of  teachers  and  instruction  in  in- 
dustrial pursuits,  and  with  all  possible 
adaptation  to  the  educational  needs  of  the 
colored  people  of  this  state. 

**Art.  III. — Christian  character.  This  in- 
stitute shall  endeavor  to  exert  through  all 
its  departments  and  ofTicers  an  influence  dis- 
tinctly Christian,  but  in  the  employment  of 
officers  and  teachers,  no  sectarian  test  shall 
be  applied,  and  no  one  Christian  body  shall 
be  allowed  to  preponderate  in  the  list  of 
trustees  or  teachers." 

The  primary  question  with  which  we  are 
confronted  is:  May  the  general  assembly  of 
the  commonwealth  of  Kentucky  prohibit  the 
institution  and  maintenance  of  such  a 
srhool  as  appellee?  We  say,  may  the  gener- 
al assembly  prohibit,  because  it  is  manifest 
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that,  if  the  legislative  power  may  be  exer- 
cised in  such  a  way  as  to  authorize  the  vot- 
ers of  a  precinct  to  prohibit  the  establish- 
ment of  such  an  institution,  clearly  the  leg- 
islature may  itself  prohibit  it.  For  the  ap- 
pellant it  is  maintained  that  the  act  in  ques- 
tion is  a  valid  excr?lse  of  the  police  power 
of  the  state,  and  for  the  appellee  it  is  con- 
tended that  it  is  an  exercise  of  mere  arbi- 
trary power,  in  violation  both  of  the  Consti- 
tution of  the  state  of  Kentucky  and  the 
Constitution  of  the  United  States.  To  the 
solution  of  this  question,  we  will  now  ad- 
dress ourselves. 

Section  1  of  the  Bill  of  Rights  is  as  fol- 
lows: "All  men  are,  by  nature,  free  and 
equal,  and  have  certain  inherent  and  in- 
alienable rights,  among  which  may  be  reck- 
oned: First.  The  right  of  enjoying  and  de- 
fending their  lives  and  liberties.  .  .  . 
Third.  The  right  of  seeking  and  pursuing 
their  safety  and  happiness.  .  .  .  Fifth. 
The  right  of  acquiring  and  protecting  prop- 
erty. 

"Sec.  2.  Absolute  and  arbitrary  power 
over  the  lives,  liberty,  and  property  of  free- 
men exists  nowhere  in  a  republic,  not  even 
in  the  largest  majority.'' 

"Sec.  20.  To  guard  against  transgression 
of  the  high  powers  which  we  have  delegated, 
we  declare  that  everything  in  this  Bill  of 
Rights  is  excepted  out  of  the  general  powers 
of  government,  and  shall  forever  remain  in- 
violate; and  all  laws  contrary  thereto,  or 
contrary  to  this  Constitution,  shall  be  void." 

The  Lincoln  Institute  is  a  legally  consti- 
tuted corporation,  having  power  and  author- 
ity, among  other  things,  under  its  charter, 
to  acquire  and  hold  property  and  to  use  it 
for  the  purpose  of  establishing  such  a  school 
as  it  seeks  to  establish  in  Shelby  county. 
Undoubtedly,  it  will  be  admitted  at  once 
that  any  law  which  seeks  arbitrarily  to  de- 
prive the  appellee  of  the  right  of  using  its 
property  in  any  way  it  sees  fit  which  is  not 
inimical  to  the  public  welfare  is  contrary  to 
the  provisions  of  the  Bill  of  Rights  above 
quoted,  and  therefore  void.  And  we  do  not 
think  it  will  be  controverted  that,  unless  it 
can  be  shown  that  the  establishment  of  such 
an  institution  as  the  one  under  considera- 
tion is  in  some  way  inimical  to  the  public 
safety,  the  public  health,  or  the  public  mor- 
als, the  act  which  forbids  its  operation  is  an 
exercise  of  arbitrary  power.  In  other  words, 
the  act  in  question  must  find  its  justifica- 
tion in  the  police  power  of  the  state,  or  it 
must  be  declared  to  be  invalid. 

In  the  case  of  Com.  v.  Fowler,  96  Ky.  171, 
33  L.R.A.  839,  28  S.  W.  787,  this  court  said: 
"Everyone  has  the  right  to  follow  an  inno- 
cent calling  without  permission  from  the 
government.  He  may  do  with  his  own  what- 
ever he  pleases,  so  that  he  injure  no  one  else. 
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We  agree  with  learned  counsel  that  *the 
doctrine  of  legislative  permission,  as  a  con- 
dition precedent  to  the  conduct  of  any  use- 
ful or  harmless  business,  is  grossly  repug- 
nant to  those  obvious  principles  of  human 
right  which  lie  at  the  foundation  of  just 
government  among  men.'  So,  then,  without 
governmental  interference  or  consent,  we  say 
the  farmer  may  till  his  soil,  the  merchant 
may  buy  and  sell,  the  lawyer  and  the  doctor 
practise  their  professions,  and  the  drugviat 
and  pharmacist  compound  their  medicines." 
In  the  case  of  Com.  v.  Bacon,  13  Bush,  210, 
26  Am.  Rep.  ]8J>,  there  was  involved  the 
validity  of  a  statute  which  provided  that  it 
should  be  unlawful  for  anyone,  without  the 
consent  of  the  directors  of  the  Bourbon 
County  Agricultural  Society,  to  open  a  lot, 
stable,  shed,  or  otlier  place  during  tlie  con- 
tinuance of  the  society's  fairs,  for  the  pur- 
pose of  receiving,  for  pay,  horses  or  vehicles 
of  any  kind;  or  for  any  person  or  persons 
to  permit  the  use  of  his  lot,  stable,  shed,  or 
place  for  any  such  purposes.  Among  other 
things,  this  court,  said,  in  the  opinion,  hold- 
ing the  act  invalid :  "Tlie  effect  of  the  act  then 
is  to  restrict  the  right  of  one  person  to  use 
and  enjoy  his  property  in  a  particular  man- 
ner, that  another  may  use  his  in  that  man- 
ner to  greater  profit  than  he  courd  if  each 
was  left  free  to  use  his  own  as  he  pleased. 
In  this  country,  where  the  right  of  the 
citizen  to  acquire,  hold,  and  enjoy  property 
is  guaranteed  by  the  fundamental  law,  it 
would  seem  that  the  statement  of  the  propo- 
sition is  enough  to  refute  it." 

It  is  useless  to  multiply  authorities  on 
80  obvious  a  proposition.  If  the  teaching 
of  the  young  to  be  useful,  upright,  Christian 
citizens  is  not  inimical  to  the  public  safety, 
public  morals,  or  the  public  health,  then  it 
must  follow  that  an  act  which  seeks  either 
to  prohibit  it  altogether,  or  to  authorize 
others  to  prohibit  it,  must  be  invalid.  It  is 
difficult  to  find  language  to  make  plainer 
that  which  is  so  obvious  as  is  the  proposi- 
tion before  us.  The  purposes  of  the  insti- 
tution under  discussion  include  the  whole 
circle  of  the  solid  virtues  with  which  youth 
may  be  endowed.  Undoubtedly,  it  is  a  sub- 
stantial good  to  educate  the  ycfiith  of  the 
state;  and  such  is  the  declared  policy  of  the 
Constitution.  Section  183  provides:  'The 
general  assembly  shall,  by  appropriate  legis- 
lation, provide  for  an  efficient  system  of 
common  schools  throughout  the  state."  It 
cannot,  then,  be  in  any  way  injurious  to  the 
public  to  aid  in  forwarding  the  great  edu- 
cational policy  which  the  people  themselves 
have  declared  in  their  fundamental  law, — 
tlic  giving  of  every  young  man  and  woman 
in  the  commonwealth  a  sound  education. 
And  when  academic  education  is  supple- 
mented by  religious  training  and  special  in- 
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struction  in  the  agricultural  and  mechanical 
arts  and  sciences,  it  seems  to  us  that  it  is 
contrary  to  the  most  obvious  public  policj 
that  an  institution  which  afifords  such  an 
education  should  be  in  any  way  blocked  or 
impeded.     What  good  reason  can  be  given 
for  prohibiting  the  exercise  of  such  a  chari- 
ty as  that  which  we  have  under  discussion, 
unless  it  can  be  shown  that  education,  sup- 
plemented   by    religious    training,    may  be 
in  some  way  an  evil  to  society?    Does  not 
the  mind  of  every  virtuous  and  right-think 
ing  person  at  once  admit  that  the  contrary 
is  true?  Do  we  not  know  that  religious  edu- 
cational training  has  a'  tendency  to  make 
men  more  industrious,  more  virtuous,  and 
better    generally,    morally    and    physically: 
In  other  words,  better,  wiser,  and  more  use- 
ful citizens.    What  would  be  thought  of  au 
act  which  prohibited  the  former  from  culti 
vat  ing  a  piece  of  land  of  greater  extent  than 
75    acres,    without    the    permission    of   hia 
neighbors?     By    what    argument    could   an 
act  be  supported  which  prohibited  a  manu- 
facturer from  working  more  than   a  given 
number  of  artisans  ?    And  yet  it  is  serloujily 
contended  that  a  school  which  seeks  to  make 
religious,  upright,  educated  citizens  may  be 
prevented    under    the   police    power   of  the 
state    as    a    public    nuisance.       Education 
j  strengthens  the  mind,  purifies  the  heart,  and 
widens  the  horizon  of  thought.    It  maf»n>fit'» 
the  domain  of  hope,  multiplies  the  chances 
of  success  in  life,  and  opens  wide  the  door 
of  opportunity  to  the  poor  as  well  as  to 
the  rich.     It  makes  men  better  husbands, 
better  fathers,   and  better  citizens.     It  is 
not  doubted  that  the  legislature,  under  tlie 
police    power,    may    regulate    education   in 
many  respects.     It  may  prohibit  the  min- 
gling of  white  and  colored  children  in  tlie 
same   schools   or    in   schools   of    immediate 
proximity.     Perhaps,  it  may  be  within  the 
police  power  to  prohibit  coeducation  of  the 
sexes,  or  to,  in  any  other  reasonable  way. 
regulate  the  mere  manner  of  educating  the 
youth  of  the  state;  but  to  arbitrarily  pro- 
hibit education  is  in  direct  violation  of  the 
Bill  of  Rights  above  quoted.     In  the  case 
of  Berea  College  v.  Com.  123  Ky.  209,  124 
Am.  St.  Rep.  344,  94  S.  W.  623,  13  A.  &  E. 
Ann.  Cas.  337,  it  was  held  that,  while  it  wa;* 
within  the  power  of  the  legislature  to  pro- 
hibit the  voluntary  mingling  of  white  and 
colored  students  in  the  same  school,  it  was 
not    within     its     competency     to     prohibit 
schools  for  white  and  colored  students  from 
being    conducted    within   25   miles   of   each 
other;  it  being  there  held  that  such  a  pro 
hibition  was  an  arbitrary  exercise  of  p  )n^ 
or,  which  could  not  be  upheld  in  a  consti- 
tutional  form  of  government.     So,   in   the 
case  before  us,  no  good  reason  can  be  given 
for  either  prohibiting  or  impeding  in  any 
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VI  ay  the  institution  and  maintenance  of  the 
school  involved  in  this  litigation.  The  prin- 
ciple here  announced  is  upheld  and  main- 
tained in  Boyd  ▼.  Frankfort,  117  Ky.  199, 
111  Am.  St  Rep.  240,  77  S.  W.  669,  where 
it  was  held  unconstitutional  to  prohibit 
bv  ordinance  the  right  of  a  colored  congre- 
gation in  Frankfort,  to  erect  a  church  build- 
ing and  carry  on  therein  services  of  Chris- 
tian worship;  and  in  Tilford  v.  Belknap,  126 
Ky.244, 11  L.R.A.(N.S.)  708,  103  S.  VV.  289, 
where  it  was  held  that  an  ordinance  of  the 
citv  of  Louisville  was  unconstitutional,  in 
thnt  it  prohibited  the  erection  of  a  frame 
ImildinjT  within  60  feet  of  a  stone  or  brick 
building,  without  the  consent  of  the  owner 
of  the  latter. 

We  conchide,  then,  on  this  branch  of  the 
case,  that  religious  and  scientific  education, 
instead  of  being  in  any  wise  injurious  or 
dans^erous    to    the    public    safety,    morals, 
health,  or  welfare,  on  the  contrary,  is  pro- 
motive of   public   virtue,   intelligence,   and 
pood  citizenship,  and  is  therefore  to  be  de- 
aired  and  promoted,  rather  than  prohibited 
or  impeded ;  and  this  being  true,  the  act  un- 
der discussion,    which    puts   it   within    the 
power  of  the  voters  of  any  precinct  to  pro- 
hibit the   establishment  of   such   a   school 
89  that  contemplated  by  appellee,  is  uncon- 
<ititutional,   and    therefore   void.     Nor   can 
l^ie  act  be  upheld  as  an  amendment  to  the 
diarters  of  such   corporations  as  appellee. 
It  is  true  that  one  branch  of  the  case  of 
Birea  College  ▼.   Com.  was  affirmed  on  a 
^rit  of  error  to  the  Supreme  Court  of  the 
Vnited  SUtes  (211  U.  S.  45,  63  L.  ed.  81,  29 
Sup.  Ct.   Rep.  33,  upon  this  principle,  but 
that  doctrine  was  repudiated  by  our  own 
court  on  another  branch  of  the  case,  which 
was  decided    in   favor  of   the  college,   and 
therefore  not  appealed  from.    In  that  case, 
as  said  above,  we  held  that  so  much  of  the 
'Day  act"     (Acts  1904,  chap.  85)    as  pro- 
hibited the  conducting  of  schools  for  white 
and  black  students  within  25  miles  of  each 
other   was   illegal,   and    therefore    invalid; 
and    thia  could  not  have  been  done  under 
the  principle  that  even  an  invalid  act  may 
be  upheld  as  an  amendment  to  the  charter 
of  the   complaining   corporation.      If   that 
principle  had  prevailed  in  our  court,  then 
the  Day  act  would  have  been  upheld  in  both 
branches.     We  adhere  to  the  principle  an- 
nounced by  us  in  Berea  College  v.  Com.  on 
this  branch  of  the  case. 

The  act  under  consideration  is  also  in  vio- 
lation of  S  60  of  the  Constitution,  which, 
in  80  far  as  pertinent  to  the  subject  in 
hand,  is  as  follows:  'The  general  assembly 
shall  not  directly  enact  any  special  or  local 
act  by  the  repeal  in  part  of  a  general  act, 
or  by  exempting  from  the  operation  of  a 
general  act,  any  city,  town,  district, 
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or  county.  .  .  •  No  law,  except  such 
as  relates  to  the  sale,  loan,  or  gift  of 
vinous,  spirituous,  or  malt  liquors,  bridges, 
turnpikes,  or  other  public  roads,  public 
buildings  or  improvements,  fencing,  running 
at  large  of  stoclc,  matters  pertaining  to  com- 
mon schools,  paupers,  and  the  regulation  by 
counties,  cities,  towns,  or  other  municipali- 
ties of  their  local  affairs,  s^all  be  enacted 
to  take  effect  upon  the  approval  of  any  other 
authority  than  the  general  assembly,  unless 
otherwise  expressly  provided  in  this  Consti- 
tution.*'  The  act  in  question  exempts  cities 
of  the  first,  second,  third,  and  fourth  classes 
from  its  provisions.  In  other  words,  what 
purports  to  be  a  general  law  is  made  special 
by  exempting  from  its  provisions  the  first 
four  classes  of  the  cities  of  the  common- 
wealth. It  also  makes  the  establishment 
of  such  a  charity  as  appellee  to  depend,  not 
upon  the  legislative  authority,  but  upon 
the  votes  of  the  citizens  of  the  precinct 
wherein  the  school  is  proposed  to  be  estab- 
lished. In  the  case  of  Droege  v.  Mclnerney, 
120  Ky.  796,  87  S.  W.  1085,  an  act  of  tlie 
general  assembly  establishing  a  county 
board  of  election  commissioners  was  held  to 
be  invalid  because  it  excepted  from  its  pro- 
visions cities  of  the  second  class;  and  in 
Western  and  Southern  L.  Ins.  Co.  v.  Com. 
133  Ky.  292,  117  S.  W.  376,  an  act  of  the 
general  assembly  >vhich  made  the  tax  on 
foreign  insurance  companies  in  this  state  to 
depend  upon  the  amount  of  the  tax  assessed 
against  similar  corporations  in  their  home 
states  was  held  to  be  in  violation  of  §  60 
of  the  Constitution,  because  its  operation 
was  made  to  turn  upon  an  authority  other 
than  that  of  the  legislature  of  this  state. 
These  two  cases  are  conclusive  as  to  the  in- 
validity of  the  act  because  contrai*y  to  the 
provisions  of  §  60  of  the  Constitution. 

We  are  therefore  of  opinion  that  the  act 
in  question  is  unconstitutional,  first,  be- 
cause it  is  an  exercise  of  arbitrary  power 
and  contrary  to  those  provisions  in  the  Bill 
of  Rights  above  cited;  and,  second,  that  it 
is  invalid  because  contrary  to  the  provisions 
of  §  60  of  the  Constitution.  The  judgment 
of  the  Chancellor,  so  holding,  must  be  af- 
firmed; and  it  is  so  ordered. 


LOUISIANA  SUPREME  COURT. 

STANDARD  MARINE  INSURANCE  COM- 
PANY, Limited,  Appt., 

V. 

BOARD  OF  ASSESSORS  et  al. 
(123  La.  717,  49  So.  483.) 

Taxation  —  outstanding  accounts. 

1.  Outstanding  accounts  are  rather  a  com- 
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mon  variety  of  credits.   They  are  recognized,  | 
in  law  and  in  practice,  as  "property,"  and, 
so  long  as  they  have  their  situs  here,  are  li- 
able to  taxation  here. 

Same  —  assessment  —  redaction. 

2.  The  proposition  that,  an  application 
that  an  assessment  should  be  "wiped  out" 
and  should  be  "reduced  to  nothing"  is  an 
application  to  "reduce"  an  assessment,  with- 
in the  meaning,  of  the  law,  is  untenable.  In 
the  one  case,  the  applicant  denies  the  exist- 
ence of  property  liable  to  taxation;  in  the 
other,  he  admits  the  existence  of  Kuch  prop- 
erty and  complains  of  its  overvaluation. 

(April  26,  1909.) 

APPEAL  by  plaintiffs  from  an  order  of 
the  Civil  District  Court  for  the  Par- 
ish of  Orleans  in  defendants*  favor  in  an 
action  brought  to  reduce  certain  tax  assess- 
ments.    Affirmed 

The  facts  are  stated  in  the  opinion. 


Messrs.  Farrar,  Jonas,  Kmttschnitt,  A 
Goldberg  for  appellant. 

Mr.  Harry  P.  Sneed,  with  Messrs.  F.  C. 
Zacliarie,  George  H.  Terrlberry,  and  H. 
Garland  Dapre,  for  appellees: 

A  reduction  of  assessment  cannot  be  de* 
creed  in  a  suit  which  is  distinctly  and  ex- 
clusively  for  cancelation. 

Travelers*  Ins.  Co.  v.  Board  of  Assesiiorg, 
122  La.  329,  24  L.R.A.(N.S.)  388,  47  So. 
439. 

Debts  due  on  open  account  to  a  nonrcM- 
dent  are  taxable  at  the  domicil  of  the  del>t'| 
or  when  they  have  arisen  out  of  a  business 
carried  on  in  the  taxing  state  and  form  &< 
part  of  the  capital  of  the  business.  i 

National  F.  Ins.  Co.  v.  Board  of  Assess-, 
ors,  121  La.  108,  126  Am.  St.  Rep.  313,46, 
So.  117;  General  Electric  Co.  v.  Board  of , 
Assessors,  121  La.  116,  46  So.  122;  New  Eng- , 
land  Mut.  L.  Ins.  Co.  v.  Board  of  Assessors, 
121  La.  1068,  26  L.R.A.(N.S.)   1120,  47  So. 


Note.  ^-  Outstanding  accounts  as  "prop' 
erty'*  or  **credUs'*  subject  to  taxation. 

Outstanding  accounts  seem  quite  generally 
to  be  recognized  as  a  form  of  ''property'' 
or  "credits"  subject  to  taxation  under  the 
various  statutes.  The  dispute  in  most  cases 
involving  the  taxation  of  this  form  of  prop- 
erty is  as  to  its  situs  for  purposes  of  taxa- 
tion. That  question,  however,  is  not  within 
the  scope  of  this  note. 

In  the  few  cases,  however,  where  it  has 
been  contended  that  outstanding  accounts 
are  not  "property"  or  "credits"  within  the 
meaning  of  those  terms  as  used  in  statutes 
providing  for  the  taxation  of  those  forms 
of  property,  such  contention  has  been  gener- 
ally held  to  be  unsound. 

in  Adams  v.  Clarke,  80  Miss.  134,  31  So. 
216,  a  case  arising  from  proceedings  on 
notice  of  the  state  revenue  agent,  against  a 
merchant  doing  a  supply  business,  for  the 
assessment  of  property  omitted  from  his  as- 
sessment list,  being  solvent  credits  largely 
for  sums  due  defendant  arising  from  his 
mercantile  business,  the  court  said :  "On  two 
propositions  involved,  the  court  is  unan- 
imous. As  to  these  we  hold  .  .  .  (2) 
the  solvent  credits  arising  from  a  mercantile 
business  are  taxable  as  such  in  years  sub- 
sequent to  that  in  which  the  debt  was  con- 
tracted, and  do  not,  therefore,  continue  in- 
definite! v  to  be  covered  bv  the  assessment  of 
'amount  of  money  emploved  in  merchan- 
dise.' " 

In  McCurdy  v.  Prugh,  59  Ohio  St.  465, 
65  N.  E.  154,  an  action  by  a  county  treas- 
urer to  recover  certain  taxes  claimed  to  be 
due  on  account  of  the  defendant's  having  list- 
ed at  too  low  a  valuation  certain  "notes  and 
other  evidences  of  indebtedness.**  the  court 
says  in  its  syllabus:  "Promissory  notes, 
book  accounts,  and  other  credits  are  proper- 
ty, and  fall  within  that  provision  of  .  .  . 
the  Constitution  of  this  state  which  declares 
that  'all  real  and  personal  property'  shall  be 
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taxed    'according    to    its    true     value   in 
money.' " 

I'nder  a  Constitution  providing  that  "all 
property  in  the  state  not  exempt  .  .  • 
shall  be  taxed.  .  .  .  The  word  'proper- 
ty,' as  used  in  this  article,  is  hereby  de- 
clared to  include  moneys,  credits,  bonds, 
stocks,  franchises,  and  all  matters  and 
things  (real,  persona],  and  mixed)  capable 
of  private  ownership," — it  was  held,  in  Horn** 
F.  Ins.  Co.  V.  Lynch,  19  Utah,  189.  50  Par. 
681,  that  outstanding  accounts  held  by  a 
fire  insurance  company  against  the  insured 
for  unearned  premiums  are  property  sub- 
ject to  taxation. 

In  People  ex  rel.  Burke  v.  O'Donnel,  6- 
Misc.  560,  115  N.  Y.  Supp.  140,  it  is  lield 
that  debts  due  a  foreign  corporation  on 
open  accounts  for  imported  goods  sold  in 
original  packages  are  taxable  against  the 
corporation,  the  court  saying:  "In  another 
proceeding  brought  by  this  relator  to  revie^^ 
the  assessment  against  it  for  the  year  1003. 
the  court  of  appeals  ( People  ex  rel.  Burke  v. 
Wells,  184  N.  Y.  275,  12  L.R.A.(N.S.)  905, 
121  Am.  St.  Rep.  840,  77  N.  E.  19)  held 
that  'bills  receivable  belonging  to  a  foreign 
corporation  maintaining  an.  office  within  tbo 
state  for  the  sale  of  its  products,  which  are 
imported  into  this  country  and  sold  in  tbc 
original  packages,  are  taxable  as  capital  em 
ployed.'  And  Chief  Justice  Cullen,  in  de 
livering  the  opinion  of  the  court,  on  papr< 
277,  further  says:  'It  is  well  settled  thai 
while  imported  goods  are  in  the  hands  of  tlx 
importer  in  the  original  packages,  the} 
are  not  subject  to  taxation  by  the  state 
nor  can  any  tax  be  imposed  upon  thei 
sale  by  way  of  a  license  tax,  or  percentiijr 
on  the  price  for  which  they  may  be  sold 
but,  though  no  tax  can  be  imposed  eithe 
on  the  goods  themselves  or  their  sale,  w 
find  no  authority  for  the  proposition  tha 
the  proceeds  of  the  sales  have  a  similar  in 
munitv  from  taxation.'  I  am  therefore  c 
the  opinion  that  the  court  of  appeals  intenc 
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27 :  Liverpool  &  L.  &  G.  Ina.  Co.  v.  Board  of 
Assessors,  122  La.  98,  47  So.  415;  United' 
States  Fidelity  &  G.  Co.  v.  Board  of  Assess- 
ors, 122  La.  139,  47  So.  442 ;  Travelers'  Ins. 
Co.  V.  Board  of  Assessors,  supra;  Mononga- 
hela  River  Consol.  Coal  &,  Coke  Co.  v.  Board 
of  Assessors,  115  La.  564,  2  L.R.A.(N.S.) 
637,  112  Am.  St.  Rep.  275,  39  So.  601 J  Met- 
ropolitan L.  Ins.  Co.  V.  Board  of  Assessors, 
115  La.  698,  9  L.R.A.(N.S.)  1240,  116  Am. 
St.  Rep.  179,  39  So.  846. 

Monroe,  J.,  delivered  the  opinion  of  the 
eourt: 

Plaintiff  alleges  that  in  1906  it  made  its 
returns  to  the  board  of  assessors,  showing 
ihat  it  had  no  property  liable  to  assess- 
ment; that  the  board,  nevertheless,  assessed 
it  on: 

Money  at  interest,  all  credits,  etc..  .$33,000 
Money  in   possession 3,000 


$36,000 


That  in  due  time  it  applied  to  the  board 
for  reduction  of  said  assessment,  complain- 
ing that  it  had  no  money  at*  interest  and  no 
credits  and  no  money  in  possession  in  this 
state,  but  that  the  board  declined  to  reduce 
the  assessment.  That  it  thereafter  appealed 
to  the  board  of  revision  of  the  city  coun- 
cil, and  asked  it  to  "wipe  out  and  reduce" 
the  said  assessment,  and  was  equally  un- 
successful; and  it  therefore  now  appeals  to 
the  courts.  It  further  alleges  that  the 
rate'  of  taxation  is  28  mills,  and  that  it  will 
be  compelled  to  pay  $1,008,  if  the  assess- 
ment stands  as  it  is.  Wherefore  it  prays 
that  the  board  of  assessors,  the  city  of  New 
Orleans,  and  the  state  tax  collector  be  cited, 
and  that  it  have  judgment  decreeing  that 
said  assessment  be  reduced  to  nothing,  etc. 

The  parties  made  defendant  in  effect  af- 
firm the  correctness  of  the  assessment. 

The  evidence  shows  that  plaintiff  is  a 
British  marine  insurance  company,  having 
a  local  agent  and  doing  business  in  New 


ed  to  hold  not  only  that  bills  receivable, 
but  open  accounts,  were  subject  to  taxa- 
tion." 

Under   a    statute   enacting    that   foreign 
corporations  are  to  be  assessed  and  taxed 
on  all  sums  invested  in  any  manner  in  busi- 
ness in  the  state,  the  same  as  if  they  were 
residents  of  the  state,  it  was  held  in  People 
ex  rel.  Yellow  Pine  Co.  v.  Barker,  23  App. 
Div.  524,  48  N.  Y.  Supp.  553,  affirmed  on 
prevailing  opinion  below  in  155  N.  Y.  665, 
49  N.  £.  1103,  that  such  a  corporation  is 
taxable    (among   other   things)    upoii   out- 
■itanding  accounts  due  to  the  corporation  for 
T'erchandise    sold    by    it   in    the   course   of 
the  transaction  of  its  business  in  the  state. 
In  the  prevailing  opinion  of  the  court  below, 
it  is  said:    ''Whether  it  is  in  the  shape  of 
t  promissory  note  or  a  book  credit,  or  in 
any  other  form,   it  is  as  substantially  in- 
vested for  the   purposes  of  business  as  if 
it  were  tangible  property,  such  as  goods  or 
merchandise    of    any    description.     .     .    . 
Book  accounts,  which  merely  show  the  par- 
ticular status  of  certain  assets  of  a  business, 
are  records  of  the  then  present  condition  of 
M>  much  of  the  sum  used  or  invested  in  the 
business  as  constitutes  the  items  of  those 
accounts.    Any  other  view  of  such  accounts 
would  permit  not  only  of  the  evasion   of 
taxation,  but  of  the  separation  of  a  going 
business   (which  must  be  considered  in  its 
entirety)  into  component  parts,  and  of  tak- 
ing out  some  of  the  assets  for  one  special 
purpose,  although  they  are  retained  for  all 
the  general  purposes  of  business. *' 

Oj^n  accounts  owing  to  a  foreign  corpora- 
tion for  merchandise  sold  by  it  in  the 
course  of  the  transaction  of  its  business  in 
the  state  were  held  properly  to  be  included 
in  the  assessment  against  the  corporation, 
tuider  a  statute  providing  that  "nonresi- 
dents of  the  state  doing  business  in  the 
state  .  .  .  should  be  taxed  on  the  cap- 
ital invested  in  such  busiri^ss  as  personal 
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property  at  the  place  where  such  business 
is  carried  on,  to  the  same  extent  as  if  they 
were  residents  of  the  state,**  in  People  ex 
rel.  Armstrong  Cork  Co.  v.  Barker,  157  N. 
Y.  159,  51  N.  E.  1043,  cited  in  People  ex  rel. 
Crane  Co.  v.  Feitner,  49  App.  Div.  108,  62 
N.  Y.  Supp.  1107. 

Where  one  by  parol  sold  a  farm  to  an- 
other, and  received  a  small  cash  payment, 
the  remainder  of  the  purchase  price  to  be 
paid  on  a  certain  future  date,  when  the 
vendor  was  to  give  the  purchaser  possession 
and  execute  to  him  a  warranty  deed,  and  no 
notes  were  given,  but  the  contract  was  whol- 
ly in  parol,  it  was  held  that  the  debt  thus 
arising  from  the  purchaser  to  the  vendor 
was  an  assessable  ^'credit,'*  as  defined  by  a 
statute  providing  that  it  "includes  every 
claim  and  demand  for  money,  labor,  or  other 
valuable  thing."  Perrine  v.  Jacobs,  64  Iowa, 
79,  19  N.  W.  861. 

Under  a  Constitution  not  providing  for 
the  taxation  of  "credits,"  it  was  held  in 
People  V.  Hibernia  Sav.  &  L.  Soc.  51  Cal. 
243,  21  Am.  Eep.  704,  that  credits  of  all 
kinds  (whether  secured  or  unsecured)  were 
not  property  in  the  sense  in  which  the  word 
"property"  was  used  in  the  constitutional 
provision  for  taxation,  and  could  not  be  as- 
sessed for  taxes  or  taxed  as  property. 

In  Bank  of  Mendocino  v.  Chalfant,  51 
Cal.  471,  following  the  Hibernia  Case,  supra, 
the  court  said:  "It  is  now  beyond  question 
that  solvent  debts,  notes,  and  mortgages  are 
not  subjects  of  taxation." 

Under  a  later  Constitution,  however,  ex- 
pressly providing  that  all  credits  should  be 
taxable,  it  was  held  in  Pacific  Coast  Sav.  Soc. 
V.  San  Francisco,  133  Cal.  14,  65  Pac.  16, 
that  a  balance  of  money  account,  held  by  an 
incorporated  building  and  loan  and  savings 
society  on  general  deposit  with  a  bank  in 
another  state,  is  taxable  to  such  society  as 
a  solvent  credit.  A.  C.  W. 
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Orleans.  Application  is  made  to  the  local 
agent,  who  issues  the  policies  here,  and  the}* 
are  paid  for  in  cash  or  on  presentation  of 
monthly  bills  rendered  by  the  local  office. 
The  company  has  thus  at  all  times  capital 
in  this  state,  used  in  the  conduct  of  its  busi- 
ness, in  the  shape  of  cash  on  hand  and  un- 
collected bills. 

Counsel  for  plaintiff  say  in  their  brief  (re- 
ferring to  the  judgment  appealed  from, 
which  rejected  plaintiff's  demand)  :  "We 
shall  not  quarrel  with  that  part  of  the 
court*s  judgment  which  dismisses  our  suit 
for  reduction  in  the  item  of  money  in  pos- 
session. It  may  fairly  be  concluded  that 
$3,000  was  the  average  deposit  of  the  com- 
]miiy.  But  we  most  strenuously  submit  that 
there  was  no  legal  grounds  for  any  assess- 
ment on  'money  at  interest,  all  credits, 
etc' " 

On  this  point  the  judge  said :  "It  had  no 
money  at  interest;  but  it  had  credits  out- 
standing, averaging  more  than  the  assess- 
ment complained  of.  Its  •business  was  done 
on  the  basis  of  bills  rendered  monthly  to 
its  customers.  .  .  .  There  were  in  exist- 
ence, on  January  1,  1906,  the  date  when  the 
assessment  was  made,  outstanding  accounts 
for  only  $4,360.46.  The  January  contracts, 
which  were  collected  in  February,  amounted 
to  $7,643.79,  and  the  February  contracts, 
which  were  collected  in  March,  amounted  to 
$5,500.65,"  etc. 

The  counsel  argue  that  these  credits  were 
not  taxable  because  (they  say)  :  "Credits, 
within  the  meaning  of  the  law,  are  obliga- 
tions which  represent  taxable  things  which 
have  changed  their  form,  such  as  notes  or 
open  accounts  for  money  loaned  or  prop- 
erty purchased." 

They  further  argue  that  if  the  credits  in 
question  were  liable  to  taxation,  they  "could 
only  be  taxed  on  such  accounts  as  were  in 
existence  at  the  time  the  assessment  was 
made."  And,  finally,  they  say:  "If  the 
court  should  disagree  with  us  as  to  the 
taxability  of  these  monthly  accounts,  and 
conclude  that  those  in  existence  when  the  as- 
sessment, was  made  were  alone  liable  to  as- 
sessment, then  we  are  entitled  to  have  the 
judgment  below  reversed,  and  to  have  our 
assessment  of  $36,000  in  the  aggregate  re- 
duced to  an  aggregate  of  $7,360.46  and  the 
judgement  against  us  for  attorneys'  fees  re- 
jected entirely." 

Plaintiff  has  not,  from  the  beginning,  pro- 
ceeded upon  the '  theory  that  an  error  has 
been  committed  in  the  valuation  of  any 
proi)erty  owned  by  it  which  was  liable  to 
assessment.  It  stated  in  its  sworn  return 
to  the  board  of  assessors,  and  reiterated  in 
its  application  to  that  board  and  to  the 
board  of  revision,  that  it  had  no  monev  at 
interest  or  in  possession,  or  credits  liable  to 
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taxation;  and  the  prayer  of  the  petition 
nied  in  this  suit  is  that  it  have  "judgment 
declaring  that  the  said  assessments  againan 
your  petitioner  of  money  at  interest  and 
all  credits,  of  $33,000,  and  money  in  pos- 
session, of  $3,000,  should  be  reduced  to 
nothing,  and  your  petitioner  declared  not 
liable  ^or  anv  taxes  on  said  assessment;:." 

Plaintiff,  through  its  counsel,  now  adiuin 
(that  which  it  would  be  impossible,  in  th^ 
face  of  the  evidence,  oral  and  documentary, 
to  deny)  that  it  had  "money  in  possessioir 
liable  to  assessment,  and  that  "it  may  fairh 
be  concluded  that  $3,000  was  the  averajit^ 
amount."    It  also  admits  that  it  had  cretlit^ 
but   "most   strenuously"   insists    that  the\ 
were  of  a  variety  not  liable  to  taxation,  and. 
though  it  concedes  that  the  "average  amount 
or  value  was  $4,360.46,  its  learned  counsol 
argues  that,  for  some  reason  not  explained, 
the  average  of  credits,  unlike  the  average  of 
money  in  possession,  is  not  to  be  taken  n^ 
the  basis  of  the  assessment   (if  it  be  fouii': 
that  the  credits  are  assessable  at  all),  bit 
that  the  credits  which  alone  could  legn]!} 
have  been  assessed  for  the  year  1906  wim  • 
those   which   existed   on   January   1,   11"". 
when  the  assessment  was  maue.     Outstaui 
ing,  uncollected  accounts,  it  seems  to  us,  art 
rather  a  common  variety  of  credits,     lii'') 
figure  conspicuously  in  the  active  mass  up- 
on schedules  in  bankruptcy  and  inventories 
of  the  estates  of  merchants,  they  may  l^^ 
utilized  for  the  compensation  of  debts  and 
seized  under  execution,  and  they  are  gontT- 
ally  recognized,  in  law  and  in  practice,  a^ 
property,  and,  that  being  the  case,  so  loi.ii 
as  they  have  their  situs  in  Louisiana,  art' 
liable  to  taxation  here,  and  are  included  iu 
the  assessment  of  "all  credits,  etc."     Vpcj 
the  question  of  the  amount  or  value  of  such 
credits,  for  which  plaintiff  should  have  Ihimi 
assessed,  we  do  not  find  that  plaintiff  is  In- 
fore  the  court;  no  such  question  having  bee:, 
presented  to  the  board  of  assessors  or  tlie 
board  of  revision,  and  it  being  a  conditioi- 
precedent  to  an  appeal  to  the  courts  for  tli» 
reduction  of  an  assessment  that  a  timely  a|< 
peal  should  previously  have  been  made  t" 
those  autliorities.     The  proposition  that  an 
application  to  the  boards  to  "wipe  out  anil 
reduce  to  nothing"  an  assessment  as  made, 
and  to  the  court  for  the  reduction  of  siuii 
assessment  "to  nothing,"  is  an  applicaticu 
to  "reduce"  an  assessment,  within  the  mean 
ing  of   the  law,   is  untenable.     In  the   on< 
case,  the  application  denies  the  existence  oi 
property  liable  to  taxation;  in  the  other,  it 
admits  the  existence  of  such  property  and 
complains  of  its  overvaluation. 

Judgment  affirmed. 

Petition    for    rehearing    denied    May    24; 
lOO'J.  ' 
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MAssACHusErrrs  supreme  judi- 

CIAIi   COURT. 

ALBERT  H.   MEADS   et  al. 

V. 

EUGENIA  M.  EARLE. 

(205  Mass.  553,  91  N.  E.  910.) 

Win  ^  signatiire  at  the  beginning  — 
sofilciency. 

A  si^ature  sufficient  to  meet  the  statu- 
tory' requirements  is  effected  by  one  who, 
writing  his  own  will,  begins  by  writing  his 
name,  with  intent  that  it  should  stand  as 
his  signature  to  the  will  when  completed, 
and,  after  disposing  of  his  property,  secures 
tlie  witnesses'  signature  to  the  attestation 
clause,  although  he  does  not  sign  the  will 
at  the  end. 

(Mav  18,  1910.) 


REPORT  by  the  Supreme  Judicial  Court 
for  Norfolk  County  after  reversing  a 
decree  of  the  Probate  Court  refusing  to 
probate  the  will  of  Sarah  J.  Armstrong,  de- 
ceased, for  the  opinion  of  the  full  bench  of 
an  application  to  probate  such  will.  Will 
admitted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boy  den,  Palfrey,  Bradlee,  & 
Twombly,  for  proponents: 

The  will  was  sufficiently  signed  by  the 
testatrix,  in  accordance  with  the  require- 
ments of  the  statute. 

Lemayne  v.  Stanley,  3  Lev.  1 ;  1  Jarman, 
Wills,  5th  Am.  ed.  79,  80;  Adams  v.  Field, 
21  Vt.  256;  Armstrong  v.  Armstrong,  29 
Ala.  538;  Selden  v.  Coalter,  2  Va.  Cas.  553; 
Miles's  Will,  4  Dana,  1;  Allen  v.  Everett, 
12   B.   Mon.   371. 

Less   formal   instruments,    such    as   con> 


Sote.^Wills:     writing   name  in   hody 
of  will  as  a  signature  thereto. 

The  place  of  signature  of  a  will  origin- 
ally was  considered  of  little  importance,  the 
•itatnte  of  frauds  being  sufficiently  com- 
plied with  if  it  appeared  in  any  portion  of 
liie  instrument,  provided  it  was  the  tes- 
tator's intention  that  it  should  stand  as  a 
signature;  but  the  statute  of  wills,  as  en- 
acted in  England  and  several  states  of  this 
country,  expressly  requires  the  testator's 
signature  to  be  placed  at  the  end  or  foot  of 
his  will;  and  while  such  requirement,  so  far 
as  it  is  applicable  to  holographic  wills,  has 
not  been  expressly  passed  upon  except  in 
California,  Louisiana,  and  Pennsylvania,  it 
cannot  be  stated  with  certainty  that  wills 
of  this  character  fall  within  the  terms  of 
the  statute,  although  in  New  York  it  has 
Wn  held,  in  cases  involving  sufficiency  of 
publication  and  acknowledgment,  that  holo- 
irraphic  wills  do  not  form  an  exception  to 
the  requirements  of  such  statute. 

It  was  said  in  Kolowski  v.  Fausz,  103  III. 
App.  528,  that,  in  the  absence  of  statutory 
requirement  as  to  the  place  of  signature, 
the  statute  of  frauds  was  complied  with  ir- 
respective of  where  the  signature  of  the 
testator  was  placed,  if  placed  there  with  the 
intention  of  authenticating  the  instrument. 

It  was  held  in  Armstrong  v.  Armstrong, 
29  Ala.  538,  that  a  statutory  requirement 
that  a  will  shall  be  signed  by  a  testator,  or 
by  some  person  in  his  presence  and  at  his 
direction,  was  sufficiently  complied  with 
where  his  name  was  written  in  the  com- 
mencement of  a  will  by  the  scrivener  who 
drew  it,  the  testator  stating  to  witnesses 
that  he  was  unable  to  sign  the  instrument 
and  that  it  was  a  good  will. 

So,  a  will  of  real  and  personal  property 
it  sufficiently  signed  where  the  testator's 
name  was  written  by  another,  at  his  re- 
quest, in  the  commencement  of  the  will, 
vhich  was  acknowledged  before  witnesses. 
MiWsWill,  4  Dana,l. 

And  in  Martin  ▼.  Wotten,  1  Lee,  Eccl. 
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Rep.  130,  where  a  will  written  by  another, 
beginning  with  the  name  of  the  testator, 
was  rend  over  and  approved  by  him,  but, 
not  having  strength  to  sign  it,  he  published 
and  acknowledged  it  as  his  will  in  tlie 
presence  of  two  attesting  witnesses,  it  was 
held  to  be  sufficient  to  pass  personal  prop- 
erty. 

But  it  was  held  in  Catlett  v.  Catlett,  55 
Mo.  330,  that  a  will  drawn  by  one  in  tlie 
ab82nce  of  testator  was  not  "signed,"  within 
the  meaning  of  a  statutory  requirement  that 
wills  shall  be  signed  by  testator,  or  at  his 
direction  by  some  person  in  his  presence, 
where  it  appears  that  a  scrivener  wrote  tes- 
tator's name  in  the  caption  of  a  will,  which 
the  latter  adopted  as  his  signature,  as  it 
was  apparent  from  the  fact  that  the  in- 
strument concluded  with  the  usual  .testi- 
monium clause  tliat  the  testator  contem- 
plated a  different  signing  thereof. 

And  it  was  held  in  Right  v.  Price,  1 
Dougl.  K.  B.  241,  that  a  will  did  not  comply 
with  a  similar  statutory  requirement,  where 
a  testator,  in  the  presence  of  witnesses,  af- 
fixed his  signature  to  the  first  two  sheets  of 
a  will  consisting  of  five  pages,  with  a  seal 
and  a  form  of  attestation  aflixed  to  the  last, 
and,  being  tmable  from  weakness  to  sign 
the  rest  of  them,  said,  "I  can't  do  it;  but 
this  is  my  will,"  and  upon  a  later  date 
attempted,  but  was  unable,  to  sign  the 
remaining  sheets,  and  thereafter  the  wit- 
nesses, when  the  testator  was  insensible, 
placed  their  •  names  thereon  as  witnesses, 
as  it  clearly  appeared  that  when  the 
testator  signed  the  first  two  sheets  he  had 
an  intention  of  signing  the  others,  and 
therefore  did  not  mean  such  signature  to 
constitute  a  signature  of  the  whole. 

It  was  said  in  Funston'^B  Estate,  24  Pa. 
Co.  Ct.  135,  that  the  common-law  rule  as  to 
the  execution  of  wills  was  abrogated  by  a 
statutory  requirement  that  wills  should  be 
signed  by  the  testator  at  the  end  thereof, 
unless  prevented  by  the  extremity  of  his 
last  sickness. 

As   to   the  effect   of   matter   following  a 
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tracts  for  the  sale  of  goods,  are  sufficiently 
signed  if  the  name  of  the  person  to  be 
charged  appears  in  his  handwriting  in  any 
part  of  the  instrument. 

Penniman  v.  Hartshorn,  13  Mass.  87; 
Cabot  V.  Hawkins,  3  Pick.  05;  Hawkins  v. 
Chace,  19  Pick.  505;  Coddington  v.  Goddard, 
16  Gray,  444;  New  England  Dressed  Meat 
&  Wool  Co.  V.  Standard  Worsted  Co.  165 
Mass.  331,  52  Am.  St.  Rep.  616,  43  N.  E. 
112;  Merritt  v.  Clason,  12  Johns.  102,  7 
Am.  Dec.  286;  Clason  v.  Bailey,  14  Johns. 
484;    Taylor   v.    Dobbins,    1    Strange,    399; 


Hammersley  v.  De  Biel,  12  Clark  &  F.  73; 
Morison  v.  Tumour,  18  Ves.  Jr.  183. 

Messrs.  John  S.  Patton  and  Frederick 
J.  Raiilett  for  contestant. 

Hammond,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  appeal  from  a  decree  of  the 
probate  court  disallowing  an  instrument  as 
the  last  will  of  Sarah  J.  Armstrong.  The 
case  was  heard  by  a  single  justice  of  this 
court  upon  an  inspection  of  the  will,  the 
agreed    facts,    and    the   depositions   of  the 


testator's  signature,  see  the  cases  cited  in 
the  note  to  Sears  v.  Sears,  17  L.R.A.(N.S.) 
355. 

As  to  when  a  will  is  to  be  deemed  to  have 
1>oen  signed  or  subscribed  at  the  end  thereof, 
in  compliance  with  a  statutory  requirement 
to  tliat  effect,  see  the  notes  to  Mader  v. 
Apple,  23  L.R.A.(N.S.)  515,  and  Sears  v. 
Sears,  17  L.R.A.(N.S.)    353. 

Holographic  wills. 

A  holographic  will  is  sufficiently  signed 
by  the  testator  wliere  his  name  is  written 
only  in  the  initial  clause  thereof.  Lemayne 
V.  Stanley,  3  Lev.  1;  Re  Camp,  134  Cal. 
233,  66  Pac.  227;  Re  Stratton,  112 
Cal.  613,  44  Pac.  1028;  Johnson's  Estate, 
Mvrick,  Prob.  Ct.  Rep.  (Cal.)  5;  Barker's 
Estate,  Myrick,  Prob.  Ct.  Rep.  (Cal.)  78; 
Donoho's  Estate,  Myrick,  Prob.  Ct.  Rep. 
(Cal.)  140;  Hooper  v.  McQuary,  5  Coldw. 
129;    Selden    v.    Coalter,    2    Va.    Cas.    553. 

Although  the  contrary  has  been  held  in 
the  Virginia  cases  hereinafter  referred  to. 

And  the  court,  in  Catlett  v.  Catlett, 
supra,  apparently  assumes  that  a  holo- 
graphic will  is  sufficiently  executed  if  the 
testator's  name  is  written  in'  the  caption 
thereof. 

In  Lemayne  v.  Stanley,  supra,  a  frequent- 
ly cited  English  case  of  early  date,  it  was 
held  that  a  holographic  will  was  sufficiently 
signed  so  as  to  satisfy  the  statute  of 
frauds,  if  the  testator's  signature  was  writ- 
ten in  the  commencement  thereof,  and  not 
at  the  end,  the  statute  simply  requiring  a 
signature,  without  designating  whether  at 
the  commencement,  margin,  or  foot  of  the 
instrument. 

And  in  Selden  v.  Coalter,  supra,  the 
court  was  of  opinion  that  under  such  cir- 
cumstances Lemayne  v.  Stanley,  supra, 
should  be  followed;  although  in  this  case 
the  instrument  under  consideration  was 
denied  probate  for  other  reasons.  But  see 
contra:  Waller  v.  Waller,  1  Gratt.  454, 
42  Am.  Dec.  504;  Ramsey  v.  Ramsey,  13 
Gratt.  604,  70  Am.  Dec.  438;  Roy  v.  Roy, 
16  Gratt.  418,  84  Am.  Dec.  696;  and  War- 
wick V.  Warwick,  86  Va.  596,  6  L.R.A.  775, 
10  S.  E.  843. 

So,  a  holographic  will  in  which  the  tes- 
tator's name  appears  only  in  the  caption, 
if  he  intended  thus  to  execute  the  instru- 
ment, is  a  sufficient  compliance  with 
statutory  requirement  that  wills  shall  be 
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"signed"  by  the  testator.     Lawson  v.  Daw- 
son, 21   Tex.   Civ.  App.   361,  53   S.   W.  64. 

And  in  Adams  v.  Field,  21  Vt.  256,  a 
similar  will  was  held  to  comply  with  a  stat- 
ute of  similar  purport,  notwithstanding  the 
instrument  contained  the  usual  testimonium 
clause  at  the  end  thereof,  where  the  testator, 
in  the  presence  of  witnesses  to  the  instru- 
ment, declared  it  to  be  his  last  will.  But 
see  Waller  v.  Waller,  1  Gratt.  454,  42  Am. 
Dec.  564,  infra. 

So,  a  holographic  will  in  which  the  tes 
tator's  signature  is  written  in  the  com- 
mencement thereof,  although  there  is  ap- 
pended tlie  usual  testimonium  clause,  is 
good  where  the  instrument  itself  evinces 
deliberation  and  foresight  in  the  disposi- 
tion of  a  large  amount  of  property.  \\  atts 
V.  Public  Administrator,  4  Wend.  168. 

But  in  a  number  of  New  York  cases  in- 
volving the  question  of  the  sufficiency  of 
publication  and  acknowledgment  of  holo- 
graphic wills,  it  has  been  held  that  they 
must  be  executed  with  all  the  formalities 
prescribed  by  2  Rev.  Stat.  §  40,  which, 
among  other  essentials,  requires  that  a  tes- 
tator shall  subscribe  his  name  at  the  end 
of  his  will,  as  such  statute,  the  court  has 
said,  makes  no  exception  with  respect  to 
wills  of  tliis  character  in  its  requirement* 
as  to  execution,  although  a  substantial 
compliance  with  the  prescribed  formali- 
ties will  be  sufficient.  Re  Turell,  166  N.  Y. 
330,  59  N.  E.  910;  Re  Beckett,  103  N.  Y. 
167,  8  N.  E.  506;  Re  Moore,  109  App.  Div. 
702,  96  N.  Y.  Supp.  729,  affirmed  without 
opinion  in  187  N.  Y.  573,  80  N.  E.  llUj 
Re  Akers,  74  App.  Div.  401,  77  N.  Y\  Supp. 
643;  Re  Eakins,  13  Misc.  557,  35  N.  Y. 
Supp.  489. 

As  to  the  necessity  of  attesting  holograph- 
ic wills  before  witnesses,  see  the  cases  cited 
in  the  note  to  La  Rue  v.  Le?,  14  L.R.A. 
(N.S.)  908. 

And  a  statutory  requirement  that  the  tes- 
tator's signature  shall  be  ])laced  at  the  end 
of  a  will  does  not  apply  to  holographic  wills. 
Re  Camp;  Re  Stratton;  Johnson's  Estate: 
Barker's  Estate;  and  Donoho's  Estate, 
— supra. 

But  it  was  held  in  Armant's  Succession, 
43  La.  Ann.  310,  26  Am.  St.  Rep.  183,  9  So. 
50,  that,  as  the  Code  required  holographic 
wills  to  be  signed  at  the  end  thereof,  the  tes- 
tator's signature  written  only  in  the  cap- 
tion of  such  an  instrument  is  insufficient 
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three  subscribing  witnesses.  The  appellee 
requested  the  judge  to  rule  as  matter  of 
law  that  the  instrument  was  jiot  signed  by 
the  testatrix,  and  attested  and  subscribed 
Li  her  pr^ence  by  three  competent  witnesses, 
in  accordance  with  the  requirements  of  Rev. 
Laws,  chap.  135,  §  1.  The  justice  declined 
so  to  rule,  and  found  as  facts  "that,  so  far 
as  the  will  is  in  manuscript,  the  handwrit- 
ing, including  her  name  or  signature,  is 
that  of  Sarah  J.  Armstrong;  that  although 
she  did  not  sign  at  the  end  of  the  instru- 
ment, jet  when  she  wrote  her  name  at  the 


beginning  of  the  will,  it  was  with  the  in- 
tention that  this  act  was  a  signing  of  the 
will;  that  independently  of  the  attestation 
clause,  she  by  words  and  conduct  acknowl- 
edged and  declared  the  will  before  the  sub 
scribing  witnesses,  and  that  the  subscrib* 
ing  witnesses  signed  the  attestation  clause 
in  her  presence  at  her  request,  and  upon 
her  acknowledgment  and  declaration  that 
it  was  her  will,  although  neither  of  them 
saw  her  signature." 

Having  so  found,  he  ruled  that  the  docu- 
ment was  signed,  attested,  and  subscribed 


And  in  Funston's  Estate,  supra,  it  was 
said  that  whether  a  will  is  holographic  or 
not,  the  common-law  rule  as  to  its  execu- 
tion is  abrogated  by  a  statutory  requirement 
tliat  every  will  shall  be  signed  by  testator  at 
the  end  tliereof,  unless  prevented  by  the  ex- 
tremity of  his  last  sickness. 

So,  where  by  statute  it  is  necessary  that 
Iiobigraphic  wills  shall  be  signed  by  the  tes- 
tutnr,  it  is  very  manifest,  said  the  court  in 
Waller  v.  Waller,  1  Gratt.  454,  42  Am.  Dec. 
564,  that  the  legislature  intended  to  pro- 
vide that  such  formality  should  be  present 
to  afford  proof  upon  the  {ace  of  the  instru- 
ment, of  identity,  and  connection  with  the 
t^tator,  and  of  finality,  to  which  the  law 
attaches  testamentary  intent. 

Therefore,  a  holographic  will  in  which  the 
testators  name  was  written  only  in  the  cap- 
tion, with  an  unsigned  testimonium  clause 
at  the  end  thereof,  did  not  comply  with  such 
^atute.  Ibid.  But  see  Adams  \\  Field  and 
Watts  ▼.  Public  Administrator,  supra. 

So,  a  holographic  will,  with  the  testator's 
Dame  written  in  the  caption  thereof,  which 
contains  intrinsic  evidence  of  its  unfinished 
state,  cannot  be  proved  as  a  will  unless  the 
proponent  shows  that  the  testator  intended 
the  instrument  in  such  condition  to  be  and 
operate  as  his  will,  as  the  inference  drawn 
from  its  uncompleted  condition  is  that  the 
testator  intended  to  complete  it  at  some  sub- 
sequent period,  and  that  he  did  not,  when  it 
was  written,  intend  that  it  should  operate 
>s  his  will  until  it  was  completed.  Jones  v. 
Jon«,  3  Met.  (Ky.)  266. 

Assuming  that  the  common-law  rule  that 
a  testator's  signature  in  the  caption  or 
^My  of  a  will  will  be  sufficient,  if  written 
nith  the  intention  to  execute  the  instru- 
ment in  that  manner,  is  in  force  in  New 
■Iprsey,  such  intent  is  not  shown  where  it  ap- 
(•ears  that  the  testator's  name  which  appears 
only  in  the  beginning  of  his  will,  was  writ- 
ten* by  himself  in  that  state,  by  the  fact 
that  he  handed  the  instrument  to  another 
T«r*(,n  with  the  statement,  "This  is  my  will; 
like  it  and  sign  it."  Re  Booth,  127  N.  Y. 
i>K'.  12  L.R.A.  452,  24  Am.  St.  Rep.  429, 
i:  X.  E.  826,  affirming  57  Hun,  587,  10 
N.  Y.  Supp.  944. 

S4\  it  has  been  held  that  the  writing  of  a 
testator *s  name  at  the  beginning  of  a  holo- 
^n-aphic  will  is  an  equivocal  act,  and  un- 
W§  it  affirmatively  appoiars  from  some- 
thing on  the  face  of  the  instrument  that  he 
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intended  it  as  his  signature,  it  is  not  a 
sufficient  compliance  with  a  statutory  re- 
quirement that  a  will  shall  be  signed  in 
such  a  manner  as  to  make  it  manifest  that 
tlie  testator  intended  his  name  as  his  signa- 
ture. Ramsey  v.  Ramsey;  Roy  v.  Roy; 
and  Warwick  v,  Warwick, — supra. 

Thus,  in  Ramsey  v.  Ramsey,  supra,  where 
this  doctrine  was  applied  to  a  holographic 
will  which  began  with  the  testator's  name 
and  a  declaration  that  he  thereby  made  his 
last  will  and  testament,  after  which  he  di- 
rected the  payment  of  his  debts,  disposed  of 
his  estate,  appointed  an  executor,  and  re- 
voked all  former  wills,  the  court  was  of 
opinion  that  the  statute  would  recognize  no 
will  as  sufficiently  signed  unless  it  affirm- 
atively appears  from  the  position  of  the 
signature,  as  at  the  foot  or  end,  or  from 
some  other  internal  evidence,  equally  con- 
vincing, that  the  testator  designed,  by  the 
use  of  the  signature,  to  authenticate  the  in- 
strument. 

And  in  Roy  v.  Roy,  supra,  this  doctrine 
was  also  applied  to  an  instrument  simi- 
larly executed,  which  did  not,  however,  pro- 
fess to  dispose  of  all  the  testator's  property 
nor  contain  a  residuary  clause,  notwith- 
standing the  instrument  was  indorsed  upon 
the  back  in  testator's  handwriting,  "David 
M.  Roy's  will,"  such  indorsement  not  be- 
ing sufficient  to  make  it  manifest  that  he 
tliereby  intended  it  as  his  signature. 

And  in  Warwick  v.  Warwick,  supra,  a 
holographic  will  was  held  not  to  comply 
witli  such  statute,  wliere  the  testator's  name 
appeared  only  at  the  beginning  of  it,  not- 
withstanding he  declared  the  instrument  to 
be  his  last  will  and  testament,  and  on  the 
envelop  in  which  it  was  inclosed  were  in- 
dorsed the  words,  "my  will,"  followed  by 
his  signature. 

But  in  Dinning  v.  Dinning,  102  Va.  467, 
46  S.  E.  473,  it  was  held  that  such  statute 
was  sufficiently  complied  with  by  a  holo- 
graphic will  which  purported  to  make  an  or- 
derly and  apparently  complete  disposition  of 
all  of  the  testator's  property,  which  ended 
with  the  words,  "I,  William  Dinning,  say 
this  is  my  last  will  and  testament." 

Attention  is  called  to  Brown  v.  Tilden, 
5  Ilarr.  &  J.  371,  which  holds  that  a  codi- 
cil to  a  properly  executed  will  in  the  tes- 
tator's own  handwriting,  although  not 
signed  by  him  or  executed  by  witnesses, 
will  be  valid.  W.  J.  !• 


60 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


May, 


''within  the  meaning  of  the  statute/'  and 
that  it  was  a  valid  will.  The  case  is  before 
us  upon  his  report*  If  the  ruling  requested 
hy  the  appellee  should  have  been  given,  a 
decree  is  to  be  entered  affirming  the  decree 
of  the  probate  court;  otherwise  a  decree  is 
to  be  entered  reversing  that  decree,  admit- 
ting the  will  to  probate  and  remanding  the 
case  1x>  that  court  for  further  proceedings. 

Tlie  findings  of  the  single  justice  are  to 
stand  unless  plainly  wrong.  At  the  time  of 
the  execution  of  the  will.  Miss  Armstrong 
was  temporarily  stopping  at  the  Manhattan 
Hotel  in  New  York  city,  on  the  eve  of  a 
voyage  to  Italy.  It  is  a  reasonable  inference 
from  the  testimony  that  the  will  was  draft- 
ed just  before  its  execution.  She  had  pro- 
cured a  blank  form  containing  at  the  begin- 
ning the  following  printed  words,  to  wit: 

''Be  it  remembered  that  I,  ....  of in 

the  commonwealth  of  Massachusetts,  being 
of  sound  mind  and  memory,  but  knowing 
the  uncertainty  of  this  life,  do  make  this 
my  last  will  and  testament.    After  the  pay- 
ment of  my  just  debts  and  funeral  charges, 
I  bequeath  and  devise  as  follows."    At  the 
end  of  the  blank  was  printed  the  "in  testi- 
monium" clause,  blanks  being  left  for  the 
date,   and   following  that   clause   was   the 
printed  attestation  clause,  as  follows:     "On 
this  •••...  day  of  . . . . ,  A.  D.  19 . . ,  ....... 

of Massachusetts,  signed  the  fore- 
going instrument  in  our  presence,  declaring 

it  to  be last  will ;  and  as  witnesses 

thereof  we  three  do  now  at request, 

in   presence,  and  in  the  presence  of 

each  other,  hereto  subscribe  our  names." 
Between  the  printed  words  at  the  beginning 
of  the  will  and  the  printed  "in  testimo- 
nium" words  at  the  end,  there  was  an  ex- 
tended blank  space  for  the  body  of  the  Will, 
but  the  space  between  the  latter  clause  and 
the  attestation  clause  was  smallj  and  there 
was  no  line,  dotted  or  otherwise,  indicating 
the  place  for  a  signature,  while  following  the 
attestation  clause  there  were  three  dotted 
lines,  indicating  where  the  subscribing  wit- 
nesses were  to  sign. 

With  this  blank  before  her  she  begins,  ap- 
parently unaided,  to  write  her  will.  She 
first  makes  the  proper  changes  in  the  exor- 
dium. She  fills  the  blank  space  after  the 
word  "I"  with  her  name.  She  writes  in  the 
next  blank  space,  "Cincinnati,  Ohio,"  and 
crosses  out  the  words  "in  the  commonwealth 
of  Massachusetts."  As  thus  changed  the 
exordium  reads:  "Be  it  remembered  that 
I,  Sarah  J.  Armstrong,  of  Cincinnati,  Ohio, 
being  of  sound  mind,"  etc.  She  proceeds  to 
write  in  the  blank  space  provided  for  the 
body  of  the  will.  The  will  deals  with  her 
estate  in  great  detail,  containing  nearly 
twenty  different  bequests.  She  then  fills  the 
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proper  spaces  in  the  "in  testimonium"  and 
attestation  clauses,  putting  her  name  ani 
residence  anc}  the  pronouns  in  the  proper 
places  in  the  latter  clause.  After  the  at- 
testation clause  and  below  the  dotted  line^ 
indicating  the  places  for  the  signatures  of 
the  three  witnesses,  she  writes  the  clause 
nominating  the  executors  and  requesting 
that  they  be  required  to  give  no  bonds. 
Every  written  word  is  in  her  handwriting. 
The  will  is  clearly  and  intelligently  drawi:. 
The  evidence  of  the  subscribing  witnesses 
shows  that  she  was  a  woman  of  refinemeit 
and  superior  mental  endowment.  She  hai 
been  for  several  years  in  charge  of  a  roun^ 
ladies'  school;  and  from  the  glimpses  we 
get  of  her  it  is  not  difficult  to  detect  her 
resolute  and  self-reliant  nature.  There  S 
no  indication  that  she  was  not  in  ^<^ 
health.  In  a  day  or  two  she  was  to  take  tli^" 
steamer  for  Italy. 

With  this  document  this  intelligent,  ?eU 
reliant  woman  came  to  Miss  Hall,  the  tir^t 
witness,  who  describes  the  interview  thu^: 
"I  was  at  the  Manhattan  Hotel  writir>: 
home,  when  Miss  Armstrong  came  up  t^  im 
and  asked  me  if 'I  would  sign  her  will  as  i 
witness.  She  said:  1  would  not  ask  this 
of  you,  but  Miss  Hunter  and  the  Clays  can- 
not because  they  are  mentioned  in  the  vill. 
and  it  requires  three  witnesses;  the  Mi-***** 
Jaudon  have  said  they  would.'  She  then 
sat  down  and  wrote  something  on  the  paper 
which  I  did  not  read,  then  handed  it  to  m^? 
and  I  signed  my  name  where  she  told  me  lo; 
she  was  by  my  side  when  I  signed  it." 

Subsequently,  and  apparently  upon  the 
same  day,  the  other  two  witnesses  signed 
Each  of  the  three  witnesses  testified  in  suV 
stance  that  Miss  Armstrong  stated  that  the 
document  was  her  last  will,  and  asked  her 
to  sign  as  a  witness.  In  no  other  way  did 
Miss  Armstrong  mention  her  signature  or 
call  it  to  the  attention  of  the  witnesses. 
Shortly  afterwards,  the  instrument,  thua 
written  and  thus  attested,  was  deposited,  at 
the  request  of  Miss  Armstrong,  in  her  saft 
deposit  vault,  and  there  remained  until  hei 
death. 

There  can  be  no  doubt  that  she  intended 
to  make, '  and  supposed  she  had  made,  i 
valid  will.  The  care  she  took  in  writing  tbi 
paper,  in  seeing  to  its  attestation,  and  ii 
putting  and  keeping  it  in  a  safe  place,  shotr 
that.  She  does  not  appear  to  have  been  ad 
vised  or  assisted  by  anyone.  She  personal! 
superintended  the  whole  work.  There  wai 
however,  no  signature  at  the  end ;  and  it  i 
contended  by  the  contestants  that  the  singl 
justice  was  not  warranted  in  finding  tha 
she  wrote  her  name  at  the  beginning  ani» 
signandi. 
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The  finding  must  be  interpreted  to  mean 
not  simply  that,  after  writing  her  whole 
will,  she  adopted  as  her  signature  her 
name  as  written  previously  in  the  exordium, 
but  that,  at  the  time  she  wrote  her  name 
tliere,  she  intended  that  it  should  stand  as 
her  signature  to  the  will  when  completed, 
and  that  this  intent  continued  to  the  end. 
Such  a  finding  is  perfectly  consistent  with 
what  she  did,  and  is  not  inconsistent  with 
any  act  of  hers.  It  explains  any  apparent 
incongruity  in  the  evidence.  It  welds  all 
the  circumstances  into*  one  harmonious 
whole,  and  is  supported  by  the  evidence. 

The  will  was  therefore  properly  signed. 
Lemayne  v.  Stanley,  3  Lev.  1.  And  the 
sijjnature  was  properly  attested.  Dewey  v. 
Dewey,  1  Met.  349,  35  Am.  Dec.  367,  and 
cases  cited;  Adams  v.  Field,  21  Vt.  256. 
The  ruling  requested  by  the  appellee  was 
pro}>erly  refused. 

In  view  of  this  finding  as  to  Miss  Arm- 
strong's intent  at  the  time  she  wrote  her 
name  in  the  exordium,  it  becomes  unneces- 
,*ary  to  consider  the  question  whether  there 
is  evidence  of  a  subsequent  adoption  of  the 
name  as  her  signature,  even  if  originally 
written  with  no  intent  to  have  it  finally 
stand  as  such. 

Upon  the  question  as  to  the  kind  of  evi- 
dence required  to  prove  such  adoption,  the 
c?.K^  are  not  in  complete  harmony.  Among 
the  authorities  bearing  upon  this,  as  well 
as  the  general  question  involved  in  the  case, 
5«^,  in  addition  to  the  authorities  hereinbe- 
f^>re  cited,  the  following:  Hall  v.  Hall,  17 
Pick.  373;  Hogan  v.  Grosvenor,  10  Met.  54, 
43  Am.  Dec.  414;  Ela  v.  Edwards,  16  Gray, 
91;  Penniman  v.  Hartshorn,  13  Mass.  87; 
Xiokerson  v.  Buck,  12  Cush.  332;  Right  v. 
Price,  1  Dougl.  K.  B.  241 ;  Grayson  v.  At- 
kinsjon,  2  Ves.  Sr.  454;  Grifiin  v.  Grifiin,  4 
Ve<.  Jr.  197,  note;  Morison  v.  Tumour,  18 
Vea.  Jr.  175,  183;  Ellis  v.  Smith,  1  Ves.  Jr. 
U:  Armstrong  v.  Armstrong,  29  Ala.  638; 
Merritt  v.  CTason,  12  Johns.  102,  7  Am.  Dec. 
2^0;  ClaAon  v.  Bailey,  14  Johns.  484;  Re 
Booth,  127  X.  Y.  109,  12  L.R.A.  452,  24  Am. 
?^t.  Rep.  429,  27  N.  E.  826;  Catlett  v.  Cat- 
Wtt,  55  Mo.  330;  Warwick  v.  Warwick,  86 
Va.  596,  6  L.R.A.  775,  10  S.  E.  843;  Waller 
^.  Waller,  1  Graft.  454,  4^  Am.  Dec.  564; 
1  Jarman,  Wills,  5th  Am.  ed.  79,  80;  1 
PuMlf.  Wills,  4th  ed.  210  et  seq. 

In  accordance  w^ith  the  terms  of  the  re- 
port, a  decree  is  to  be  entered  reversing  the 
decree  of  the  Probate  Court,  admitting  the 
^ill  to  probate,  and  remanding  the  case  to 
that  court  for  further  proceedings. 

^  ordered. 
29  L.R.A.(N.S.) 


MINNESOTA  SUPREME  COURT. 

JOHN  McMAHON,  by  Guardian,  Appt., 

v. 

GERMAN- AMERICAN  NATIONAL  BANK 
OF   LITTLE   FALLS,   Respt 


MARY  McMAHON,  Appt., 
v. 

SAME,  Respt. 

(—-  Minn.  — ,  127  N.  W.  7.) 

Gift  —  execution  —  bank  —  deposit  for 
minor  —  payqient  to  depositor  —  lia- 
bility. 

A  mother  of  two  minor  children,  through 
her  deceased  husband's  cousin,  T.,  deposit- 
ed $1,000  in  bank,  and  took  two  certificates 
of  deposit,  each  in  one  half  of  that  sum,  in 
the  name  of  her  two  minor  children,  re- 
spectively, payable  to  the  order  of  each, 
or  guardian,  on  return  of  the  certificates, 
properly  indorsed.  T.  retained  the  cer- 
tificates. The  bank  knew  the  children  were 
minors,  and  dealt  with  T.  as  their  guardian. 
T.  subsequently  surrendered  the  original  cer- 

Headnote  by  Jaggard,  J. 

Note,  —  Payment  of  money  deposited  to 
credit  of  m,inor  to  person  other  than 
guardian. 

It  will  be  noticed  that  this  note  is  con- 
fined- to  cases  where  the  person  attempting 
to  withdraw  the  deposit  was  one  other  than 
the  minor  or  the  guardian  of  the  minor. 
The  question  whether  deposits  made  for 
minors  are  subject  to  be  taken  upon  legal 
process  is  not  within  the  scope  of  this  note. 
And  the  question  of  whether  there  has  been 
a  valid  gift  to  minors  of  the  property  in 
question  is  not  herein  considered. 

A  bank,  in  paying  deposits  standing  to  the 
credit  of  minors,  is  bound  at  least  to  use 
ordinary  care  to  safeguard  their  interests. 

Thus,  where  ia.  deposit  was  made  by  a 
grandfather  for  his  minor  granddaughter, 
under  the  title,  "James  Reid,  for  Clara  M. 
Reid,"  and  the  child's  father  subsequently 
presented  the  pass  book  and  received  pay- 
ment, the  bank  is  not  thereby  discharged, 
although  a  by-law  provided  that  the  bank 
book  should  be  sufficient  authority  for  the 
bank  to  warrant  payments,  and  that  while 
it  would  endeavor  to  prevent  fraud  on  its 
depositors,  yet  all  payments  to  persons  pro- 
ducing the  pass  book  should  be  valid  pay- 
ments to  discharge  the  bank.  Ficken  v.  Emi- 
grants' Industrial  Sav.  Bank,  33  Misc.  02, 
67  N.  Y.  Supp.  143.  The  court  said:  "It 
is  well  settled  that,  notwithstanding  stipu- 
lations of  this  character,  the  bank  still  owes 
a  duty  to  its  depositor  to  exercise  ordinary 
care  in  making  payments,  and  that,  in  the 
absence  of  such,  it  still  continues  liable 
to  the  depositor,  where  it  has  made  payment 
to  the  wrong  person,  notwithstanding  that 
such  person  presented  the  pa^^s  book  to  the 
bank  at  the  time  such  payment  was  made. 
•    •    •     Here  the  bank  was  fully  advised  of 
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tificates  and  obtained  new  ones.  The  certifi- 
cates were  Anally  issued  to  the  order  of  the 
minors,  respectively,  or  their  guardian,  T. 
T.  cashed  the  certificates  and  became  bank- 
rupt. He  had  never  been  appointed  guar- 
dian, by  the  probate  court  or  otherwise.  Axj- 
tions  were  brought  against  the  bank  by  the 
duly  appointed  guardian  of  the  minors  to 
recover  the  amount  deposited.     It  is  held: 

(1)  The  evidence  showed  the  gift  to 
the  minors  to  have  been  completely  executed. 

(2)  The  bank  did  not  discharge  the 
original  obligation  by  payment  to  T. 

(a)  A  payee  who  has  given  his  agent 
credit  with  the  payor  by  employing  that 
agent  in  obtaining  the  obTlgation,  and  then 


by  allowing  him  to  retain  its  possession,  has 
clothed  him  with  apparent  authority  to  re 
ceive  the  payments  of  interest  and  principal 
according  to  the  tenor  of  the  instrument 

(b)  Payment  of  money  to  a  peraon  oot 
authorized  to  receive  it  does  not  discharge 
the  debt. 

(c)  Apparent  authority,  attributed  to  a 
party  to  whom  is  intrusted  an  instnunent 
to  secure  the  payment  of  money,  permits 
payment  to  be  made  only  according  to  tlie 
terms  of  the  instrument. 

(d)  The  original  certificates  of  deposit 
determined  the  obligation  of  the  bank. 

(e)  When  a  certificate  of  deposit  is  made 


all  of  the  facts.  It  was  apparent,  of  course, 
that  the  plaintiff's  father  was  not  the  de- 
positor nor  the  beneficiary  of  the  deposit. 
When  he  presented  the  pass  book  to  the 
bank  the  latter  knew  that  he  was  the  plain- 
tiff's father,  and  that  he  was  not  entitled  to 
receive  the  money,  unless  it  appeared  that 
he  was  the  guardian  of  the  plaintiff,  and,  as 
such,  authorized  to  collect  and  receive  her 
personal  property.  It  is  manifest,  therefore, 
that,  in  so  far  as  the  defendant  seeks  to  es- 
cape liability  by  reason  of  the  by-law  above 
mentioned,  its  position  is  utterly  untenable." 

And  testimony  of  the  father  that  the 
money  was  used  in  carrying  a  question 
"pending,  ....  in  our  family  to  such  a 
head"  tliat  the  daughter  was  enabled  to  re- 
main one  year  longer  in  collefje  than  she 
otherwise  could  have  done  was  lield  not  to 
justify  a  conclusion  that  the  daughter  re- 
ceived the  benefit  of  the  money,  so  as  to 
defeat  her  right  to  recover.     Ibid. 

In  Sayre  v.  Weil,  94  Ala.  400, 15  L.R.A. 
644,10  So.  546,  where  a  depcdit  had  bnen 
made  in  the  name  of  "D.  Weil,  trustee  for 
the  Goldman  children,"  it  was  held  tliat  the 
gift  to  the  children  was  complete,  and  that 
if  D.  Weil  had  drawn  against  tlie  fund  in 
his  trust  character,  the  bank,  if  ignorant  of 
any  improper  use  intended  by  the  trustee, 
wou3d  be  discharged  from  liability;  but 
that  where  it  knew  that  he  intended  to  ap- 
ply the  trust  funds  drawn  to  the  payment  of 
his  individual  obligations,  it  could  not  be 
held  to  be  discharged  as  to  the  cestui  que 
trust  by  such  a  payment. 

In  Dickinson  v.  Leominster  Sav.  Bank, 
152  Mass.  49,  25  N.  E.  12,  where  a  stat- 
ute provided  that  "money  deposited  in  the 
name  of  a  minor  may,  at  the  discretion  of 
the  trustees  or  committee  of  investment, 
be  paid  to  such  minor,  or  to  the  person  mak- 
ing such  deposit,  and  the  same  shall  be  a 
valid  payment,"  it  was  held  that  the  pro- 
vision did  not  validate  all  payments  made 
to  the  father  of  a  minor  of  deposits  stand- 
ing in  the  latter's  name,  made  partly  by  tho 
father  and  partly  by  the  minor,  but  vali- 
dated them  only  as  to  deposits  made  by  the 
father.  The  court  said:  "This  statutory 
provision  was  plainly  enacted  for  the  bene- 
fit of  the  banks.  It  enabled  them  to  pay 
money  deposited  in  the  name  of  a  minor 
without  requiring  that  a  guardian  be  ap- 
pointed to  receive  it,  or  that  a  suit  be 
29  L.R.A.(N.S.) 


brought  in  the  name  of  the  minor  by  a  guard- 
ian or  next  friend.  If  the  minor  deposited  the 
money  the  statute  authorizes  the  payment 
only  to  the  minor;  if  some  other  person  de- 
posited the  money  in  the  minor's  name,  t'>e 
statute  authorizes  the  payment  of  the  money 
either  to  the  minor  or  to  the  person  making; 
the  deposit.  Independently  of  this  statute, 
the  bank  had  no  right  to  make  the  pay- 
ments to  the  father,  if  the  deposits  were 
absolutely  the  property  of  the  plaintitT, 
even  if  the  father  had  made  the  deposits." 

In  Schluter  v.  Bowery  Sav.  Bank,  117  X. 
y.  125,  6  L.R.A.  541,  15  Am.  St.  Rep.  494, 
22  N.  E.  572,  where  a  mother  deposited 
money  in  truitt  for  her  minor  daughter, 
and  subsequently  moved  to  another  stat# 
where  she  died,  it  was  held  that  a  pi^ 
ment  made  to  her  husband,  who  was  ap- 
pointed her  administrator  in  the  secnnd 
state,  was  ft  valid  payment. 

It  does  not  appear  in  Boone  ▼.  Citizen<t' 
Sav.  Bank,  84  N.  Y.  86,  38  Am.  Rep.  408, 
whether  or  not  the  cestui  que  trust  was  a 
minor,  but  it  was  held  in  that  case  that  a 
bank  was  discharged  by  a  payment  to  t!ie 
administrator  of  one  who  had  deposite^l 
money  in  the  t»ank,  and  received  a  pass  h"ok 
stating  that  the  deposit  was  "in  trust  for 
Christopher  Boone,"  where  the  administrat- 
or presented  the  pass  book,  and  it  was  ore 
of  the  terms  of  the  deposit  that  the  pass  book 
should  be  the  voucher  of  the  depositor,  and 
sufficient  authority  to  the  bank  to  make  anv 
payment  to  the  bearer. 

In  Eagle  &  P.  Mfg.  Co.  v.  Belcher,  89  Ga, 
218,  15  S.  E.  482,  in  an  action  by  a  child? 
guardian  against  a  bank  to  recover  money 
paid  to  its  grandmother  which  had  In^en 
deposited  in  the  child's  name  by  the  j^raml- 
mother,  where  the  evidence  was  uncontra- 
dicted that  the  bank  had  notice  that  tlie 
money  was  a  gift  to  the  child,  it  was  Iield 
a  question  for  the  jury  whether  the  guar- 
dian's consent  could  be  inferred  from  facts 
showing  that  the  bank  sent  for  the 
guardian,  and  that  the  grandmother  had 
a  conversation  with  the  guardian  as  to  the 
former's  right  to  withdraw  the  money,  and 
that  the  lattor,  who  had  previously  given 
the  bank  notace  not  to  pay  to  the  grand- 
mother, failed,  after  the  conversation,  to  give 
notice  that  she  still  objected  to  such  pay- 
ment. J.  T.  W. 
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payable  to  the  order  of  a  minor  or  guardian, 
and  the  bank  pays  a  person  not  named  in 
the  certificate,  the  burden  rests  on  the  is- 
6ulng  bank  to  show  that  the  person  to  whom 
it  pays  the  money  was  a  legally  appointed 
guardian. 

(f)  The  payment  of  such  money  to  a 
person  supposed  to  be,  but  who  is  not  in 
fact,  the  guardian  of  the  minors,  does  not 
e<top  the  minors  from  subsequently  requir- 
ing the  bank  to  pay  the  certificates. 

(July  1,  1910.) 

A  PPEAL  by  plaintiffs  from  an  order  of 
xjL  the  District  Court  for  Morrison  County 
denying  a  new  trial  after  judgment  dismiss- 
ing consolidated  actions  brought  to  recover 
certain  bank  deposits.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Harris  Richardson,  Harold  C 
Kerr,  and  Gilbert  &  Greenman,  for  ap- 
pellants : 

A  payment  cannot  be  legally  made  to  an 

infant. 

State  ex  rel.  Hutson  v.  Joest,  46  Ind.  235. 

The  mistaken  representations  of  a  person 

that  he  is  a  guardian  will  not  estop  a  minor. 

Holden  v.  Curry,  85  Wis.  604,  65  N.  W. 

965;    Sherman   v.    Wright,  49   N.   Y.   227; 

Conrad  v.  Lane,  26  Minn.  389,  37  Am.  Rep. 

412,  4  N.  W.  695;  Folds  v.  Allardt  35  Minn. 

4SiJ,  29  N.  W.  201;  Barbieri  v.  Messner,  106 

Minn.  102,  118  N.  W.  258. 

A  guardian  derives  his  authority  from  an 
act  of  court,  which  must  be  evidenced  by  a 
^ia^t  record. 
Holden  ▼.  Curry,  supra. 
It  was  the  fault  of  the  bank  that  it  dealt 
vith  Tomelty  as  guardian  without  ascertain- 
inc;  his  right  so  to  act. 

Sherman    v.    Wright,    supra;    Holmes   v. 

Field,  12  111.  424;  Lochenmeyer  v.  Fogarty, 

112  III.  572;  Walker  v.  State  Trust  Co.  40 

App.  Div.  55,  57  N.  Y.  Supp.  525. 

The  gift  was  complete. 

Jennings  v.  Rohde,  99  Minn.  339,  109  N. 

W.  597;  Neaseth  v.  Hommedal,  109  Minn. 

133,  123  N.  W.  287;   Love  v.   Frances,  63 

Mich.  181,  6  Am.  St  Rep.  290,  29  N.  W. 

847;  Campbell  v.  Sech,  155  Mich.  634,  119  N. 

W.  922 ;  Murphy  v.  Bordwell,  83  Minn.  57, 

52  LR.A.  849,  85  Am.  St.  Rep.  454,  85  N.  W. 

»4o;  Harley  v.  Sims,  100  Minn.  337,  8  L.R.A. 

(X.S.)  828,  117  Am.  St  Rep.  694,  111  N. 

W.  269,  10  A.  &  E.  Ann.  Cas.  473;  Nelson 

V.  Olson,  108  Minn.  113,   121  N.  W.  609; 

<opeiand  v.  Summers,  138  Ind.  219,  35  N. 

E.  514,  37  N.  E,  971 ;  Waterman  v.  Morgan, 

114  Ind,  237,    16  N.   E.  690;    Richards  v. 

Reeves,  149  Ind.  427,  49  N.  E.  348;  Goelz 

T.  People's  Sav.  Bank,  31  Ind.  App.  67,  67 

N'.  E.  232;  De  Levillain  v.  Evans,  39  Cal. 

120;  Devol  ▼.  Dye,  123  Ind.  321,  7  L.R.A. 

«9,  24  N.  E.  246;  Davis  v.  Ney,  125  Mass. 
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690,  28  Am.  Rep.  272;  Martin  v.  McCul- 
lough,  136  Ind.  331,  34  N.  £.  819;  Larimer 
v.  Beardsley,  130  Iowa,  706,  107  N.  W.  935; 
Martin  v.  Funk,  75  N.  Y.  134,  31  Am.  Rep. 
446;  Gerrish  v.  New  Bedford  Inst,  for  Sav- 
ings, 128  Mass.  159,  35  Am.  Rep.  365;  Hal- 
lowell  Sav.  Inst.  v.  Titcomb,  96  Me.  62,  51 
Atl.  249;  Davis  v.  Garrett,  91  Tenn.  147,  18 
S.  W.  113;  Minor  v.  Rogers,  40  Conn.  512, 
16  Am.  Rep.  69;  Kerrigan  v.  Rautigan,  43 
Conn.  17 ;  Gardner  v.  Merritt,  32  Md.  78,  3 
Am.  Rep.  116;  Millspaugh  v.  Putnam,  16 
Abb.  Pr.  380;  Blanchard  v.  Sheldon,  43  Vt 
512;  Blasdel  v.  Locke,  62  N.  H.  238;  Ray 
v.  Simmons,  11  R.  I.  266,  23  Am.  Rep.  447; 
Hill  V.  Stevenson,  63  Me.  364,  18  Am.  Rep. 
231;  Zacharie's  Succession,  119  La.  150,  43 
So.  988;  Malone  v.  Lebus,  116  Ky.  975,  77 
S.  W.  180. 

Mr.  Archibald  H.  Vernon,  for  respond- 
ent: 

The  mere  deposit  of  money  in  the  name  of 
a  third  party,  without  the  delivery  of  the 
evidence  of  deposit,  or  notice  to  the  donee, 
will  not  constitute  a  valid  gift,  or  pass  the 
title  to  the  money  so  deposited. 

20  Cyc.  Law  &  Proc.  p.  1204;  Harris 
Bkg.  Co.  V.  Miller,  190  Mo.  640,  1  L.R.A. 
(N.S.)  790,  89  S.  W.  629;  Branch  v.  Daw- 
son, 38  Minn.  193,  30  N.  W.  645;  Beaver  v. 
Beaver,  117  N.  Y.  421,  6  L.R.A.  403,  15  Am. 
St  Rep.  631,  22  N.  E.  940;  Cunningham  v. 
Davenport,  147  N.  Y.  43,  32  L.R.A.  373,  49 
Am.  St  Rep.  641,  41  N.  E.  412;  Telford  v. 
Patton,  144  111.  626,  33  N.  E.  1119;  Davis 
V.  Lenawee  County  Sav.  Bank,  63  Mich. 
163,  18  N.  W.  629;  Bailey  v.  New  Bedford 
Inst,  for  Savings,  192  Mass.  664,  116  Am. 
St  Rep.  270,  78  N.  E.  648;  Re  Bolin,  136 
N.  Y.  177,  32  N.  E,  626;  Re  Totten,  179 
N.  Y.  112,  70  L.R.A.  711,  71  N.  E. 
748,  1  A.  &  E.  Ann.  Cas.  900;  Ingersoll  v. 
First  Nat  Bank,   10  Minn.  396,  Gil.  315. 

Without  possession  of  the  certificates  of 
deposit,  plaintiffs«did  not  have  control  of  or 
dominion  over  the  money  sought  to  be  re- 
covered, as  the  money  was  to  be  repaid 
only  on  return  of  the  certificates. 

Cottle  V.  Marine  Bank,  166  N.  Y.  63,  59 
N.  £.  736;  Armstrong  v.  Lewis,  14  Minn. 
406,  Gil.  308. 

A  relation  once  shown  to  have  existed  is 
presumed  to  have  continued  until  the  con- 
trary is  established. 

1  Elliott,  Ev.  §  109;  Jones,  Ev.  2d  ed. 
§  58;  16  Cyc.  Law  &  Proc.  p.  1053. 

A  bank  may  repay  a  deposit  to  the  per- 
son leaving  the  money  deposited  with  it,  al- 
though such  deposit  is  made  in  the  name 
of  a  third  person,  if  such  third  person  has 
not  been  notified  that  the  bank  holds  the 
money  for  him,  and  the  bank  has  no  notiee 
not  to  repay  the  money  to  the  person  pla- 
cing the  deposit  with  it,  provided  that  the 
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person  so  making  the  deposit  has  posses- 
sion of,  and  returns  to  the  bank  the  evidence 
of,  such  deposit. 

1  Current  Law,  303;  5  Current  Law, 
358;  Nehawka  Bank  v.  IngersoII,  2  Neb. 
(Unof.)  017,  89  N.  W.  618;  Woodhouse  v. 
Crandall,  197  111.  104,  58  L.R.A.  385,  64 
N.  E.  292;  Heath  v.  New  Bedford  Safe  De- 
posit; &  T.  Co.  184  Mass.  481,  69  N.  E.  215; 
Duckett  V.  National  Mechanics'  Bank,  86 
Md.  400,  39  L.R.A.  84,  63  Am.  St.  Rep. 
515,  38  Atl.  983;  Sayre  v.  Weil,  94  Ala. 
466,  15  L.R.A.  544,  10  So.  546;  Central  Nat. 
Bank  v,  Connecticut  Mut.  L.  Ins.  Co.  104 
U.  S.  54,  62,  26  L.  ed.  693,  698 ;  State  Nat. 
Bank  v.  Riley,  124  111.  464,  14  N.  E.  657; 
Interstate  Nat.  Bank  v.  Claxton,  97  Tex. 
569,  65  L.R.A.  820,  104  Am.  St.  Rep.  885, 
80  S.  VV.  604;  Brookhouse  v.  Union  Pub. 
Co.  73  N.  H.  368,  2  L.R.A.  (N.S.)  993, 
111  Am.  St.  Rep.  623,  62  Atl.  219,  6  A.  & 
E.  Ann.  Cas.  675. 

The  custom  of  banks  to  repay  a  deposit 
to  the  person  who  left  the  money,  on  re- 
turn of  the  evidence  of  the  deposit,  if  it 
has  no  notice  from  some  other  claimant  to 
the  fund,  sufficiently  protects  depositors. 

Bolles,  Modern  Law  of  Banking,  p.  482. 

Jaggard,  J.,  delivered  the  opinion  of  the 
court : 

Bridget  McMahon  received  $2,000  insur- 
ance money  on  the  life  of  her  deceased  hus- 
band. She  instructed  one  Tomelty,  a  rela- 
tive of  the  deceased,  to  deposit  in  the  de- 
fendant and  respondent  bank  $500  for  her 
minor  son,  John,  and  the  same  sum  for  her 
minor  daughter,  Mary.  Tomelty  took  cer- 
tificates of  deposit  in  the  names  of  John 
McMahon  and  Mary  McMahon  (minors), 
respectively,  payable  to  the  order  of  each, 
or  guardian,  on  return  of  this  certificate, 
properly  indorsed.  New  certificates  were 
subsequently  issued  in  the  same  terms,  ex- 
cept that  the  name  of  Tomelty  was  finally 
added  as  guardian.  The  certificates  were  in 
Tomelty's  charge  from  the  time  of  issuance 
until  surrendered,  and  were  never  in  any 
other  person's  hands.  The  only  transac- 
tions the  bank  had  in  respect  to  the  certifi- 
cates were  with  Tomeltv.  The  bank  fi- 
nally  paid  the  money  to  Tomelty,  who  sub- 
sequently became  bankrupt.  In  point  of 
fact,  Tomelty  had  never  been  appointed  guar- 
dian by  the  probate  court.  Actions  were 
brought  by  the  son  and  daughter,  respective- 
ly, through  their  guardian,  to  recover  $500 
each  from  the  defendant  bank.  The  actions 
were  tried  together.  The  court  found  as  a 
fact  that  the  money  sought  to  be  recovered 
in  these  actions  had  been  duly  paid  by 
the  defendant  to  said  Tomelty,  to  whom  de- 
fendant was  authorized  to  make  such  pay- 
ment. The  actions  were  accordingly  dis- 
29  L.R.A.(N.S.) 


missed  on  their  merits.  This  appeal  was 
taken  from  the  order  of  the  trial  court  re- 
fusing plaintifi''s  motion  for  a  new  trial. 

1.  The  first  question  presented  by  the  rec- 
ord is  whether  or  not  the  money  was  an  ex- 
ecuted gift  by  the  mother  to  her  children. 
The  mottier,  having  insurance  money,  was 
asked  by  Tomelty  to  give  some  of  it  to  her 
minor  children.  To  this  she  assented.  The 
money  she  retained  she  deposited  in  anoth- 
er bank.  She  went  with  Tomelty  to  deposit 
this  money  in  the  defendant  bank,  but  does 
not  appear  to  have  gone  to  the  deposit  win- 
dow, lie  made  the  deposit  and  received 
and  retained  the  certificates.  The  mother 
parted  with  all  present  and  future  power, 
control,  and  dominion  over  the  property. 
She  neither  retained  the  possession  of  the 
certificates,  nor  had  them  made  payable  to 
her  order.  She  delivered  the  evidences  of 
the  deposit,  not  to  the  minor  children  them- 
selves, but  to  their  so-called  "guardian.'* 
She  transferred  to  him  "the  present  right 
of  property  in  possession."  The  "guardian" 
and  bank  both  accepted  the  money,  not  as 
hers,  but  as  belonging  to  the  children.  The 
acquiescence  of  the  minors  is  presumed. 
There  was  a  practical  delivery.  Tomelty 
was  the  mother's  agent,  in  the  sense  that  he 
was  to  deposit  the  money  and  retain  the 
certificates.  Defendant's  cashier  testified: 
"Mr.  Tomelty  brought  in  tliis  money,  and 
deposited  the  amount  stated  in  these  certifi- 
cates, and  said  that  he  would  leave  that  as 
the  guardian, — guardian  for  these  two  peo- 
ple." Defendant  itself  in  its  brief  urges: 
"Both  parties  to  the  transactions  evidenctnl 
by  the  certificates  of  deposit  under&toiwi 
tliat  the  guardian  meant  Tomelty,  and  act- 
ed upon  the  understanding."  The  fact  of 
minority  appeared  upon  the  face  of  one  of 
the  original  certificates.  The  conclusion 
necessarily  follows  that  the  gift  was  execut- 
ed. 

2.  The  question  then  arises  whether  the 
bank  discharged  its  obligation  by  payiTiT 
the  money  to  Tomelty  on  the  surrender  of 
the  certificates.  The  learned  trial  court 
reasoned:  There  must  be  some  fact,  in  ad- 
dition to  the  mere  possession  of  the  note 
by  the  assumed  agent,  to  give  validity  to 
such  a  payment.  That  "the  agent  took  t)ie 
security,  or  negotiated  and  made  the  loan 
for  which  the  security  was  taken,  and  was 
thereafter  intrusted  by  the  owner  with  its 
possession,  is  sufficient  to  render  the  pay- 
ment valid.  ...  A  payee  who  lias 
given  his  agent  credit  with  the  payor  by 
employing  the  agent  in  obtaining  the  ob- 
ligation, and  then  by  allowing  him  to  re- 
tain its  possession,  clothes  him  with  ap- 
parent authority  to  receive  the  payments  of 
interest  and  principal  according  to  the 
tenor    of    the    instrument.      Doubleday    v. 
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Kress,  50  N.  Y.  410, 10  Am.  Rep.  502;  Crane 
r.  GnienewaM,  120  N.  Y.  274,  17  Am. 
St.  Rep.  643,  24  N.  E.  456;  Loizeaux  ▼. 
Fremder,  123  Wis.  193,  101  N.  W.  423; 
Dwight  V.  Lenz,  75  Minn.  78,  77  N.  W.  546. 
See  also  the  numerous  so-called  Kelley  Cas- 
es, in  which  payment  to  the  agent  was  held 
unauthorized,  because  the  agent  was  not 
iDtrusted  with  the  securities." 

Counsel  for  respondent  has  called  our 
attention  to  many  other  cases  to  the  same 
effect-  Ward  v.  Smith,  7  Wall.  ^447,  19  L. 
ed.  207;  31  Cyc.  Law  &  Proc.  p.  1370;  1 
Current  Law,  64.  There  is,  moreover,  a 
group  of  cases  much  more  nearly  analogous 
to  the  case  at  bar.  Thus,  in  Duckett  v. 
National  Mechanics'  Bank,  86  Md.  400,  39 
LR.A.  84,  63  Am.  St.  Rep.  513,  38  Atl. 
983,  it  was  held  that  a  check  stating  it  was 
for  deposit  to  the  credit  of  a  person  named, 
without  adding  the  word  "trustee"  to  his 
Dame,  although  it  contained  a  further 
clause  stating  that  it  was  the  ''balance  of 
purchase  money  due  him  as  trustee,"  was 
held  not  to  impress  the  funds  with  the 
trust,  so  as  to  prevent  a  bank  in  which 
be  deposits  the  sum  from  crediting  the 
check  to  his  individual  account.  The  bank 
was  held  not  to  be  responsible  for  the  use 
of  trust  funds  deposited  by  the  trustee  un- 
Vsa  it  knowingly  participated  in  the 
breach  of  a  trust  or  profits  by  the  fraud. 
And  see  Sayre  ▼.  Weil,  94  Ala.  466,  15 
LR.A.  544,  10  So.  546. 

The  difficulty  in  the  case  at  bar  is  not 
whether    the    principle    involved    in    these 
ca5es  is  correct,   for  its  soundness  is  not 
controverted,  but  whether  H  applies  to  the 
ficts  here  proved.     If  the  original  certifi- 
cates had  read  as  the  latter  ones  did,  "Pay 
to  the   order   of   Tomelty,   guardian,"   the 
word  "guardian"  might  properly  have  been 
res^arded  as  mere   descriptio  personce,  and 
the   bank    would    have    been    protected    in 
cashing  the  certificates  over  Tomelty 's  in- 
dorsement.    See  Stumpf  v.  Halstead  Land 
k  Development  Co.  59  Misc.  529,  110  N.  Y. 
Sopp.  838.     In  point  of  fact,  however,  the 
tank,    we    reiterate,    originally    agreed    to 
f*ay  the  money  to  the  order  of  the  minors 
"or  guardian."    It  is  elementary  that  pay- 
ment must  be  made  to  someone  authorized 
to  receive  it.    Payment  to  a  person  having 
CO  right  to  receive  the  money  does  not  dis- 
charge the  debt.     Lochenmeyer  v.  Fogartv, 
112  IlL  572.     Ostensible  authority,  attrio- 
uted  to  a  party  to  whom  is  intrusted  an  in- 
strument to  secure  the  payment  of  money, 
permits  payment  to   be   received   only   ac- 
^)rding  to  the  terms  of  that  instnmient. 
D-jubleday   ▼.   Kress,   60   Barb.    181.     The 
bank  eoald  not  pay  the  money  to  the  mi- 
nors because   of   their   defect   of  capacity. 
It  could  pav  the  money  only  on  the  order 
a  L.R.A(N.S.) 


of  the  guardian.  The  burden  rested  upon 
the  bank  to  find  out  whether  or  not  Tom- 
elty was  in  fact  the  guardian,  deriving  his 
authority  from  the  action  of  a  competent 
court,  evidenced  by  a  proper  record.  Walk- 
er V.  State  Trust  Co.  40  App.  Div.  55, 
57  N.  y.  Supp.  525  (which  involved  a 
quite  similar,  but  not  identical,  state  of 
facts);  Gentry  v.  Bearss,  82  Neb.  787, 
118  N.  W.  1077;  Gillespie  v.  Crawford 
(Tex.  Civ.  App.)  42  S.  W.  621;  Holden  v. 
Curry,  85  Wis.  604,  55  N.  W.  965;  Sher- 
man V.  Wright,  49  N.  Y.  227;  Holmes  v. 
Field,  12  111.  424;  Lochenmeyer  v.  Fogarty, 
supra.  In  point  of  fact,  Tomelty  had  never 
been  appointed  guardian,  and  had  no  actual 
authority  to  receive  payment  on  the  cer- 
tificates. 

The  fact  that  subsequently  to  the  ori- 
ginal transactions  the  bank  issued  different 
certificates,  in  which  Tomelty's  name  ap- 
peared, did  not  alter  the  legal  obligations 
of  the  parties.  In  this  particular  matter 
the  fact  that  the  beneficiaries  of  the  gift 
were  minors  is  significant.  The  fact  serves 
to  differentiate  many  cases  to  which  we  are 
referred,  because  the  minors  could  not  be  es- 
topped by  the  subsequent  dealings  of  the 
parties  with  the  original  certificates.  Hol- 
den ▼.  Curry  and  Sherman  ▼.  Wright, 
supra;  Conrad  v.  Lane,  26  Minn.  389,  37 
Am.  Rep.  412,  4  N.  W.  696;  Folds  v.  Al- 
lardt,  35  Minn.  488,  29  N.  W.  201;  Bar- 
bieri  v.-Messner,  106  Minn.  102,  118  N.  W. 
258;  22  Cyc.  Law  &  Proc.  p.  610;  12  Cur- 
rent Law,  148.  The  conclusion  follows 
that  the  bank  paid  out  its  own  money  to 
Tomelty,  and  not  the  money  of  the  minors 
(cf.  Armstrong  v.  Pomeroy  Nat.  Bank,  46 
Ohio  St.  512,  6  L.R.A.  625,  15  Am.  St.  Rep. 
655,  22  N.  E.  866;  German  Sav.  Bank  ▼. 
Citizens'  Nat.  Bank,  101  Iowa,  530,  63  Am. 
St.  Rep.  399,  70  N.  W.  769;  First  Nat. 
Bank  y.  Pease,  168  III.  40,  48  N.  E.  160; 
Harter  v.  Mechanics'  Nat.  Bank,  63  N.  J.  L. 
578,  76  Am.  St.  Rep.  224,  44  Atl.  715,  and 
that   plaintiffs   were   entitled   to   recover). 

Reversed  and  a  new  trial  granted. 


NEW   JERSET   COURT   OF   ERRORS 
AND  APPEALS. 

HENRY  G.  OPDYCKE,  Plff.  in  Err., 

V. 

PUBLIC  SERVICE  RAILWAY  COMPANY. 

(—  N.  J.  —-,  76  Atl.  1032.) 

Evidence  —  nonsuit  —  contrlbiitory  neg- 
ligence —  sufllciency. 

1.  Evidence    reviewed,   and   held   not  to 

Headnotes  by  Pitnet,  G. 
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warrant  a  nonsuit  for  contributory  negli- 
gence. 

Highway  —  right  of  public  —  obstroc- 
tion. 

2.  When  a  highway  is  laid  out  of  a 
certain  width,  the  entire  width  becomes 
subject  to  the  public  easement  of  passage; 
if  a  less  width  is  graded  and  worked  for 
travel,  or  if  a  bridge  or  culvert  does  not 
extend  to  the  entire  width,  the  public 
rights  of  passage  are  not  thereby  limited  in 
favor  of  one  who  places  an  unauthorized  or 
improper  structure  within  the  highway  lim- 
its. 

Same  —  liability. 

3.  One  who  places  an  unauthorized  ob- 
struction within  the  limits  of  the  highway 
as  laid  out  is  liable  to  an  action  at  the  suit 
of  any  person  who  is  specially  damnified 
thereby,  and  this  although  the  obstruction 
be  outside  the  traveled  way. 

Street    railway  —  dangerous    bridge    in 
street— right  to  construct. 

4.  Consent  granted  to  a  traction  company 
under  P.  L.  1893,  p.  302  (Gen.  Stat.  p. 
3235),  for  the  construction,  maintenance, 
and  operation  of  a  street  railway  along 
certain  streets  and  highways,  does  not  war- 
rant the  construction  and  maintenance, 
within  the  limits  of  the  highway,  of  a  bridge 
for  the  accommodation  of  the  tracks,  tlir.t, 
in  design  and  construction,  is  dangerous 
to  ordinary  travel,  and  calculated  to  entrap 
and  kill  horses  and  other  animals  that  may 
attempt  to  pass  over  it. 

Highway'    —    obstruction    —    runaway 
horse  —  injury  —  recovery. 

6.  The  fact  that  a  horse  is  runnings  beyond 
control  when  he  is  injured  because  of  an 
unlawful  and  improper  structure  in  the 
highway  (the  runaway  not  being  attribut- 
able to  plaintiff's  negligence)  does  not  debar 
the  plaintiff  from  his  action  against  the 
party  maintaining  the  structure. 

(June  20,  1910.) 

ERROR  to  the  Supreme  Court  to  re- 
view a  judgement  of  nonsuit  in  an  ac- 
tion brought  to  recover  damages  for  the 
death  of  a  horse,  for  which  defendant  wiis 
alleged  to  be  responsible.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  P.  Johnson,  for  plaintiff 
in  error: 

The  maintenance  of  an  open  trestle  trol- 
ley bridge  in  a  public  highway  constitutes 
a  common  nuisance. 

Runyon  v.  Sordine,  14  N.  J.  L.  472 ;  Ryer- 
son  V.  Morris  Canal  &  Bkg.  Co.  69  N.  J. 
L.  507,  55  Atl.  98;  Durant  v.  Palmer,  29  N. 


Note. —  As  to  obstructions  in  highway  as 
proximate  cause  of  injury  notwithstanding 
intervening  cause,  see  note  to  Louisville 
Home  Teleph.  Co.  v.  Gasper,  9  L.R.A.(N.S.) 
648.  See  also  note  to  Harrodsburg  v. 
Abraham,  post,  199. 
29  L.Rji.(N.S.) 


J.  L.  547;  Temperance  Hall  Asso.  ▼.  GiUs, 
33  N.  J.  L.  264. 

The  proximate  cause  of  the  damage 
was  the  public  nuisance  maintained  by  the 
defendant,  notwithstanding  the  horse  was 
running  away. 

Ivory  V.  Deerpark,  116  N.  Y.  476,  22  N.  E. 
1080;  Ring  v.  Cohoes,  77  N.  Y.  83,  33  Am. 
Rep.  574;  29  Cyc.  Law  &  Proc.  pp.  49^-498 ; 
Wolfe  V.  Erie  Teleg.  &  Teleph.  Co.  33  Fed. 
320;  Verrill  v.  Minot,  31  Me.  299;  Wagner 
V.  Jackson  Twp.  133  Pa.  61,  19  Atl.  312 
Yoder  v.  Amwell  Twp.  172  Pa.  447,  51  Am 
St.  Rep.  750,  33  Atl.  1017;  Clarke  v.  Crim 
mins,  32  N.  Y.  S.  R.  978,  10  N.  Y.  Supp 
868;  Glazier  v.  Hebron,  62  Hun,  137,  16  X 
Y.  Supp.  503;  JEUiA  F.  Ins.  Co.  v.  Boon, 
95  U.  S.  130,  24  L.  ed.  398;  Sweet  ▼.  Per- 
kins, 196  N.  Y.  482,  90  N.  E.  50. 

Messrs.  Clark  &  Case,  for  defendant  in 
error : 

The  mere  fact  that  the  horse  ran  away 
was  presumptive  evidence  of  negligence  in 
management. 

Kokoll  V.  Brohm  &  B.  Lumber  Co.  77  N. 
J.  L.  169,  71  Atl.  120. 


Pitney,  C,  delivered  the  opinion  of  tlie 
court : 

Plaintiff  sued  to  recover  damages  for  the 
death  of  his  horse, '  occasioned,  as  allegeil, 
by  the  wrongful  conduct  of  the  defendant 
company  in  maintaining  within  the  limits 
of  a  certain  public 'highway  in  the  county 
of  Somerset  a  certain  bridge  with  its  ap- 
proaches that  were  improperly  construct- 
ed and  insufficiently  guarded,  and  unlit  nntl 
unsafe  for  the  use  of  horses.  Plaintitr:> 
horse  was  running  away  at  night,  without  a 
driver,  when  it  went  upon  the  bridge  in 
question,  and  because  the  bridge  was  not 
suited  to  the  use  of  horses  and  vehicle*, 
but  was  arranged  for  carrying  a  trolley  rail- 
way only,  and  had  open  spaces  between  the 
cross- ties,  the  horse's  feet  got  between  tlie 
ties  and  his  legs  were  broken,  causing  hi^ 
death.  Plaintiff  was  nonsuited  at  the 
trial  upon  two  grounds:  (1)  That  the 
bridge,  while  within  the  highway  limits, 
was  outside  of  the  traveled  way;  and  (2 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  The  present  writ  of  error  i-% 
brought  to  review  the  judgment  of  non- 
suit. 

We  will  first  dispose  of  the  second  ground 
upon  which  the  decision  below  was  rent- 
ed. In  the  view  of  the  trial  judge,  the 
plaintiff  was  indisputably  negligent  in 
causing  or  permitting  his  horse,  on  the  oc- 
riage,  with  a  broken  shaft;  the  consequence 
casion  in  question,  to  be  attached  to  a  car- 
being,  as  the  learned  judge  thought,  that 
the  shaft  fell  from  the  tug  and  excited  the 
horse,  causing  the  runaway.     An  examina- 
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tion  of  the  evidence  convinces  us  that  there 
is  no  other  theory  upon  which  a  nonsuit 
for  contributory  negligence  can,  with  any 
degree  of  plausibility,  be  defended,  and  we 
therefore  content  ourselves  with  discussing 
the  view  adopted  by  the  trial  judge. 

It  appears  that  plaintiff  and  his  wife 
were  driven  in  the  early  part  of  an  evening 
in  March  from  their  residence  in  Finderne 
to  the  house  of  a  friend  in  Bound  Brook, 
where  they  dined  and  spent  the  evening. 
Plaintiff's  coachman  drove  them,  using  a 
single  horse  and  a  carriage  belonging  to 
the  plaintiff.  According  to  the  evidence, 
the  horse  was  a  spirited,  but  not  a  vicious, 
animal.  About  10  o'clock  in  the  evening, 
the  coachman,  in  preparation  for  the  return 
joiuney,  backed  the  horse  out  from  the 
thed  under  which  he  had  stood  tied,  and  in 
backing  him  accidentally  broke  the  plain- 
tiff's carriage,  rendering  it  for  the  time  un- 
fit to  be  used.  The  plaintiff,  being  informed 
of  the  miahAp,  applied  at  a  neighboring  liv- 
ery stable  for  a  carriage  to  be  hired  for  the 
occasion.  The  coachman  was  present  at  the 
time,  but  plaintiff  appears  to  have  personal- 
ly attended  to  the  arrangements  with  the 
livery  stableman.  He  testified  that  they 
tt  first  offered  him  a  wagon  having  no 
lights,  which  he  rejected;  they  then  offered 
him  another,  which  had  a  short  piece  brok- 
en from  the  end  of  one  shaft,  but  they 
said  this  did  not  interfere  with  its  efficien- 
cy; this  wagon  likewise  he  declined  to  take, 
telling  the  men  that  he  wanted  a  perfect- 
ly safe  vehicle.  At  this  juncture  he  re- 
turned to  the  house,  where  Mrs.  Opdycke 
awaited  him,  leaving  the  coachman  at  the 
stable  to  bring  the  horse  and  carriage  when- 
made  ready.  The  coachman  followed  him 
soon  afterwards,  driving  the  horse,  and, 
attached  to  it,  a  wagon  procured  from  the 
livery  stable,  which  in  fact  had  a  piece  5 
to  8  inches  in  length  broken  from  the  end  of 
one  of  the  shafts.  According  to  the  plain- 
tiff's testimony,  aa  we  understand  it,  he  did 
not  know  that  the  wagon  furnished  to  him 
was  thus  broken  until  after  the  runaway. 
The  coachman  testified  that  he  knew  before 
he  took  the  horse  and  wagon  from  the  liv- 
ery stable  that  the  hired  carriage  had  a 
shaft  from  the  end  of  which  a  piece  was 
broken;  but  that  he  observed  at  the  same 
time  that  6  inches  of  the  shaft  still  pro- 
j<^ed  from  the  tug.  When  the  coachman 
brought  the  horse  and  the  hired  vehicle  to 
the  door  of  the  house  where  Mr.  and  ^^s. 
Opdycke  were  waiting,  the  horse  appeared 
80  restive  that  Opdycke's  attention  was  at- 
tracted, and  he  discovered  that  the  shaft 
had  dropped  from  the  tug.  By  his  direc- 
tion the  coachman  at  once  drove  back  to  the 
lirery  stable,  Opdycke  himself  hurrying 
tliere  on  foot.  He  called  the  stableman  and 
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directed  one  of  them  to  take  hold  of  the 
horse's  head  while  the  coachman  should  get 
out  and  correct  the  difficulty.  One  of  the 
stablemen  accordingly  took  the  horse's 
head,  the  coachman  got  out,  and  he,  with 
the  aid  of  the  other  stablemen,  was  endeav- 
oring to  right  matters;  and  at  this  juncture 
the  horse  reared  slightly,  broke  loose  from 
the  man  who  was  holding  him,  and  ran 
away  towards  home,  with  the  result  al' 
ready  mentioned. 

Of  course,  if  the  plaintiff  did  not  know- 
ingly accept  the  carriage  with  the  broken 
shaft  (and  so  we  interpret  his  testimony, 
which  is  the  only  evidence  upon  the  sub- 
ject), he  is  not  personally  chargeable  with 
negligence  in  this  r^ard.  It  is  insisted  by 
counsel  for  defendant  that  plaintiff's  testi- 
mony, properly  interpreted,  shows  that  he 
did  accept  the  carriage  in  question,  know- 
ing that  it  had  a  broken  shaft.  We  are  not 
to  be  understood  as  either  deciding  or  con- 
ceding that,  if  plaintiff  had  such  know- 
ledge, it  would  necessarily  follow  from  this 
that  he  should  have  been  nonsuited  for  con- 
tributory negligence.  It  would  be  neces- 
sary to  consider,  under  all  the  circumstances 
(some  of  which  we  are  passing  without 
mention),  whether  the  plaintiff  was  indis- 
putably lacking  in  the  care  that  a  reason- 
ably prudent  man  would  have  exercised, 
and,  if  so,  then  whether  his  want  of  care 
beyond  dispute  contributed  to  the  runaway. 

It  is  further  argued  that  plaintiff's  coach- 
man (who  admittedly  did  know  the  shaft 
was  broken  before  the  horse  was  attached 
to  the  livery  carriage)  was  guilty  of  neg- 
ligence, and  that  such  negligence  is  attribu- 
table to  the  plaintiff,  on  the  doctrine  re- 
spondeat superior.  But,  as  already  men- 
tioned, the  coachman  observed  that  al- 
though a  piece  was  missing  from  the  end  of 
the  shaft,  the  shaft  still  projected  6  inches 
beyond  the  tug;  and  besides,  he  seems  to 
have  been  present  when  the  stableman  as- 
sured Mr.  Opdycke  that  the  broken  shaft 
did  not  interfere  with  the  wagon's  efiicien- 
cy.  Whether  the  acceptance  of  the  wagon 
under  these  circumstances  constituted  neg- 
ligence on  the  coachman's  part  is  not  so 
free  from  doubt  as  to  be  decided  by  the 
court  as  matter  of  law.  Moreover,  it  is  by 
no  means  certain  that  the  plaintiff  was 
chargeable  with  the  consequences  of  the 
coachman's  conduct  in  this  regard.  There 
is  no  clear  evidence  of  express  authority 
given  at  the  time  by  Mr.  Opdycke  to  the 
man,  with  respect  to  the  selection  or  ac- 
ceptance of  a  wagon  at  the  livery  stable; 
nor  is  there  anything  to  show  that  the  per- 
formance of  such  a  function  was  within  the 
scope  of  his  general  employment.  It  would 
seem  that  such  authority  as  the  coachman 
possessed,  if  any,   arose  for  that  occasion 
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only,  and  merely  by  implication  from  the 
circumstances  and  the  conduct  of  the  par- 
ties at  the  time.  The  question  of  the  exist- 
ence and  extent  of  such  authority  certainly 
could  not  be  determined  against  the  plain- 
tiff without  submission  to  a  jury.  From  all 
of  which  it  results  that  the  nonsuit  cannot 

be  sustained  upon  the  ground  of  contribu- 
tory negligence. 

The  other  ground  upon  which  the  decision 
below  was  rested  is  that  no  negligence  or 
breach  of  duty  on  the  part  of  the  defendant 
was  shown  with  respect  to  the  construction 
or  maintenance  of  the  bridge  in  question; 
either  (a)  because  the  bridge  was  not  with- 
in the  legal  limits  of  the  highway,  or  (b) 
because  it  was  outside  of  the  traveled  way, 
and  not  in  its  nature  a  nuisance. 

It  appears  that  the  runaway  horse,  fol- 
lowing the  direct  route  towards  plaintiff's 
home,  proceeded  along  a  public  highway 
formerly  known  as  the  Easton  turnpike, 
which,  at  a  point  between  Bound  Brook  and 
Somerville,  crosses  a  stream  known  as  the 
Middle  brook.  In  and  along  the  same  high- 
way the  defendant  company  maintains  a 
street  railway  line.  To  the  eastward  and 
also  to  the  westward  of  Middle  brook  the 
tracks  run  alongside  the  traveled  part  of 
the  highway,  and  are  ballasted  with  cracked 
stone.  The  tracks  are  substantially  of  the 
same  level  with  the  adjacent  surface.  Upon 
approaching  the  brook,  the  tracks  diverge 
from  the  wagon  way,  and  are  carried  over 
the  brook  by  a  separate  bridge.  The  wagon 
bridge  is  about  20  feet  wide.  Parallel  to  it, 
and  separated  from  it  by  a  few  feet,  is  the 
bridge  maintained  by  the  defendant  com- 
pany. This  has  a  width  of  about  12  feet, 
and  is  of  approximately  the  same  level  as 
the  wagon  bridge.  As  already  noted,  it  is 
not  at  all  designed  for  use  by  horses  or 
horse-drawn  vehicles.  On  the  contrary,  its 
construction  resembles  that  of  a  steam  rail- 
way bridge;  the  rails  rest  upon  cross-ties 
10  feet  in  length  and  spaced  about  9  inches 
apart  (18  inches  between  centers)  ;  there 
are  no  flooring  planks.  It  is  readily  in- 
ferable that  a  bridge  so  designed  and  con- 
structed is  not  merely  unsuited  to  ordinary 
travel,  but  highly  dangerous  to  it,  and  that 
a  hoofed  animal  attempting  to  cross  upon 
it  could  hardly  fail  to  be  injured.  There 
was  no  fence  or  railing  to  confine  travel  to 
the  wagon  bridge,  and  the  whole  situation 
was  such  that  the  jury  might  reasonably 
infer  that  an  uncontrolled  animal,  going  in 
the  dark  along  the  highway,  especially  if  in 
a  state  of  excitement,  might  as  probably  en- 
ter upon  the  trolley  bridge  as  upon  the 
wagon  bridge. 

The  highway  in  question  was  laid  out 
in  the  year  1807  as  the  "New  Jersey  turn- 
pike road"  (see  P.  L.  1800,  p.  586).  Ac- 
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cording  to  the  evidence,  its  width  at  the 
place  in  question  is  4  rods,  or  66  feet.  It 
appears  that  in  the  year  1870  the  turnpike 
company  made  a  deed  or  deeds  purporting 
to  convey  the  road  (or  at  least  this  portion 
of  it)  to  the  inhabitants  of  the  township, 
or  to  the  inhabitants  of  the  county  through 
which  it  extended.  These  deeds  were  intro- 
duced in  evidence,  apparently  for  the  pur- 
pose of  showing  a  surrender  by  the  turn- 
pike company  to  the  public  of  the  care  of 
the  road  and  the  franchise  of  taking  tolls 
upon  it.  The  deeds  have  not  been  printed 
with  the  case  as  submitted  to  us,  but  for 
present  purposes  this  is  of  no  consequence. 
It  is  admitted  that  the  road  was  a  public 
highway,  and,  this  being  so,  it  makes  no 
difference  whether  it  was  a  toll  road  or  a 
free  road;  in  either  case  the  right  of  a 
member  of  the  general  public  as  against  one 
maintaining  within  its  limits  a  nuisance  or 
unauthorized  structure  should  be  the  same. 
Wright  V.  Carter,  27  N.  J.  L.  76,  81  (reversed 
on  error,  but  upon  another  point.  See  State 
V.  Laverack,  34  N.  J.  L.  207,  208) ;  State 
Parker,  Prosecutor,  v.  New  Brunswick,  32 
N.  J.  L.  648  (affirming  30  N.  J.  L.  395,  and 
citing  with  approval  Com.  v.  Wilkinson,  16 
Pi6k.  175,  26  Am.  Dec.  654).  See  also 
Chambersburg  ▼.  Manko,  39  N.  J.  L.  496. 

According  to  the  evidence,  the  railway 
bridge  is  well  within  the  limits  of  the  high- 
way width  of  66  feet.  Admittedly  it  is 
maintained  by  the  defendant  company.  It 
appears  to  have  been  built  by  defendant's 
predecessor  in  title,  in  order  to  accommo- 
date a  line  of  railroad  constructed  pur- 
suant to  an  ordinance  adopted  by  the  mu- 
nicipal authorities,  giving  consent  for  the 
construction  and  maintenance  of  a  street 
railway  "driven  by  electricity  from  over- 
head wires  suspended  on  poles,  and  com- 
monly called  the  overhead  or  trolley  sys- 
tem, in,  over,  and  upon  certain  streets, 
roads,  highways,  and  public  places,"  etc. 

It  will  be  convenient  to  consider,  first, 
how  the  case  would  stand  if  no  consent  had 
been  given  in  behalf  of  the  public  for  the 
construction  and  maintenance  of  the  rail* 
way  bridge  at  the  place  in  question:  and. 
secondly,  what  is  the  scope  and  effect  of 
the  municipal  consent  that  was  given.  It 
is  argued  that  although  the  bridge  in  ques- 
tion was  located  within  the  limits  of  the 
highway  as  laid  out,  yet,  because  ordinary 
travel  was  carried  over  Middle  brook  by 
the.  wagon  bridge,  and  because  the  space 
at  the  side  of  this  bridge  was  a  sort  of 
ravine,  approximately  12  feet  in  depth, 
and,  from  the  steepness  of  its  sides  and 
the  existence  of  the  brook  at  the  bottom, 
unavailable  for  passage  by  ordinary 
vehicles,  therefore  this  space  was  not  a 
part  of  the  highway  in  fact,  and  it  wa« 
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lawful  for  the  defendant  company  to  place 
there  a   bridge  designed  for  its  own   pur- 
I'i»&*»s  exclusively,  not  only  unsuited  for  use 
by  horses  and  carriages,  but  dangerous  when 
u-^ed  by  them.    To  this  argument  we  cannot 
give  our  assent.     When  a  public  highway 
i<  laid  out  of  a  certain  width, — as  in  this 
instance,    of    the    width    of    66    feet, — that 
entire  space  becomes  devoted  to  public  use 
for  all   purposes  of  a  highway.     True,  the 
abutting  owner  ordinarily  retains  the  own- 
ership of  the  fee,  and  may  use  it  for  pur- 
jv.^os  not  inconsistent  with  the  public  trav- 
el.    So,   also,  it  by  no  means  follows  that 
the  turnpike  company  or  the  public  author- 
itVs  are  required  to  grade  and  work  every 
portion  of  the  highway's  width,  or  obliged 
to  remove    all   obstructions,   or   to   furnish 
bridsres  and  culverts  extending  to  the  entire 
width,  in  such  manner  that  the  whole  may 
l<o  suitable  for  purposes  of  ordinary  travel. 
We  are* not  here  concerned  with  any  such 
qn»>^tion8,  but  solely  with  the  extent  of  the 
]»ubHc  easement  of  passage.     The  width  of 
x'.ie  waj^onway  or  of  the  bridge  bears  upon 
the  question  whether  the  highway  is  more 
or  less   adapted  to  the  comfortable  accom- 
m«xlation  of  the  traffic  upon  it;  but  these 
conveniences  do  not  limit  the  public  rights 
tif    passage.      It    is    a    matter    of   common 
knovrlodge  that  where  a  highway  crosses  a 
5tr»»am,    and   a   bridge   of    lesser    width    is 
thrown   across,  people  upon  horseback  and 
in  vehicles  may  at  times  prefer  the  ford  to 
tl  e  bridge ;  driven  cattle  may  likewise  pre- 
f«^r  it :  at  all  events,  the  whole  road  is  open 
t )  the  public  as  a  way.     It  is  well  settled 
t'  at  one  who  places  an  authorized  obstruc- 
tion within  the  limits  of  a  highway  as  laid 
o'jt  is  liable  to  an  action  at  tiie  suit  of  any 
|i^rs*f»n  who  is  thereby  specially  damnified, 
and  this  although  the  obstruction  or  other 
nuisance  may  be  without  the  limits  of  the 
traveled  way. 

In  Durant  v.  Palmer,  29  N.  J.  L.  544,  547, 
Mr.  Jufttioe  Haines,  speaking  for  this  court, 
Mid:  **The  street,  and  every  part  of  it, 
h\  force  of  the  common  law,  is  so  far  ded- 
iMt»»d  to  the  public  that  any  act  or  obstruc- 
t!i»n  that  unnecessarily  incommodes  or  im- 
f'*-«I(*s  its  lawful  use  by  the  public  is  a  nui- 
■^.I'Kv."  See  also  Temperance  Hall  Asso. 
V.  (Jiles,  33  N.  J.  L.  260;  Meyers  v.  Birch, 
50  X.  J.  L.  238,  36  Atl.  95. 

In  Tinker  v.  New  York,  O.  &  W.  R.  Co. 
1)7  X.  Y.  312,  51  N.  E.  1031,  where  defend- 
ant, an  abutting  landowner,  had  placed  two 
di-^u^  timbers,  each  10  feet  long  and  12 
inches  square,  within  the  highway  limits, 
tM  in  the  beaten  track,  but  in  a  ditch  from 
1  to  2  feet  in  depth,  they  being  placed  at  a 
dt<»tance  of  about  12  feet  from  the  traveled 
T-art  of  the  highway,  and  about  15  feet  from 
tb»»  f<»nce  separating  the  highway  from  the 
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defendant's  land,  and  being  left  there  with- 
out reasonable  necessity  in  the  transaction 
of  its  business,  it  was  lield  there  was  a  lia- 
bility for  damages  sustained  by  the  plain- 
tiff through  her  horses  having  taken  fright 
at  these  timbers.  And  see  the  recent  case 
of  Sweet  V.  Perkins,  196  N.  Y.  482,  486,  90 
N.  E.  60. 

In  15  Am.  &  Eng.  Enc.  Law.  2d  ed.  p.  492, 
the  rule  is  stated  as  follows:  "The  right  of 
the  public  to  use  a  highway  extends  to  the 
whole  breadth  thereof,  and  not  merely  to  the 
part  which  is  worked  or  actually  traveled; 
and,  consequently,  an  obstruction  upon  the 
untraveled  pftrt  is  a  proper  subject  of  com- 
plaint by  the  public  or  persons  specially  in- 
jured." This,  in  our  judgment,  is  a  correct 
statement  of  the  law  upon  the  subject.  See 
also  R.  V.  Wright,  3  Barn.  &  Ad.  681,  12 
Eng.  Rul.  Cas.  660;  R.  v.  United  Kingdom 
Electric  Teleg.  Co.  3  Fost.  &  F.  73;  8  Jur. 
N.  S.  1153;  31  L.  J.  Mag.  Cas.  N.  S.  166, 

12  Eng.  Rul.  Cas.  562;  Dickey  v.  Maine  Tel- 
eg.  Co.  4tt  Me.  483;  Com.  v.  Wilkinson,  16 
Pick.  175,  26  Am.  Dec.  654;  Com.  v.  King, 

13  Met.  115,  118;  Com.  v.  Boston  &  L.  R. 
Corp.  12  Cush.  254,  258.  Upon  the  whole, 
we  deem  it  entirely  clear  that,  in  the  ab- 
sence of  authority  derived  from  the  law- 
making power,  the  bridge  now  in  question 
would  be  a  nuisance,  and  we  therefore  pro- 
ceed to  consider  the  scope  and  effect  of  the 
municipal  consent  that  was  given  for  its 
construction  and  maintenance. 

We  assume  the  municipality  gave  consent, 
so  far  as  it  had  power  to  do  so.  We  make 
this  assumption  in  favor  of  defendant  in  er- 
ror because  the  plaintiff  in  error  has  failed 
to  submit  to  us  the  entire  text  of  the  ordi- 
nance, and  does  not  specifically  make  the 
point  that  the  bridge  and  its  location  and 
style  of  construction  were  not  within  the 
wording  or  the  fair  intendment  of  the  ordi- 
nance. Counsel  have  not  referred  us  to  the 
specific  act  of  the  legislature  from  which 
the  municipality  derived  the  power  to  give 
this  consent.  Presumably  it  was  the  so- 
called -"traction  companies  act"  of  March 
14,  1893  (P.  L.  1893,  p.  302;  Gen.  Stat.  p. 
3235),  which  authorizes  the  formation  of 
corporations  for  constructing,  maintaining, 
and  operating  such  railways  "and  all  neces- 
sary turnouts,  sidings,  and  bridges  on,  a- 
long,  through,  or  over  any  street,  road,  lane, 
alley,  stream,  or  highway,"  with  the  consent 
of  the  board  of  aldermen,  common  council, 
or  body  having  control  of  streets  or  high- 
ways, or  other  governing  body  of  the  muni- 
cipality within  whose  limits  the  railway  is 
proposed  to  be  constructed  or  operated.  We 
are  unaware  that  any  more  ample  legisla- 
tive authority  is  to  be  found  elsewhere. 

We  may,  for  present  purposes,  concede 
that  this  legislation  is  broad  enough  to  con- 
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template  tlie  construction  by  a  traction  com- 
pany of  a  separate  bridge  in  the  highway 
for  carrying  its  tracks,  when,  in  the  judg- 
ment of  the  municipal  authorities,  the  ordi-, 
nary  highway  bridge  is  not  adequate  to  ac- 
commodate such  tracks  and  the  cars  that 
are  to  be  operated  thereon,  in  addition  to 
the  other  traffic  of  the  highway.  But,  in 
our  opinion,  the  statute  does  not  permit  the 
construction  and  maintenance  by  the  trac- 
tion company,  in  the  highway,  of  a  bridge 
that,  in  design  and  construction,  is  danger- 
ous to  ordinary  travel,  and  calculated  to  en- 
trap and  kill  horses  and  other  animals  that 
may  attempt  to  pass  over  it.  For  the  ob- 
ject of  the  act  of  1893,  as  expressed  in  its 
title  and  manifest  in  its  enacting  clauses,  is 
to  provide  for  the  construction  and  opera- 
tion of  "street  railways  or  railroads  opera- 
ted as  street  railways,"  and  the  regulation 
of  the  same.  Our  decisions  render  it  plain 
that  what  is  meant  by  this  is  a  railway  so 
constructed,  maintained,  and  operated  as 
not  materially  to  interfere  with  the  use  of 
the  highway  by  the  general  public  for  other 
and  ordinary  highway  purposes.  It  was 
long  ago  held  that  a  steam  railroad  was  in- 
consistent with  the  user  of  a  highway  for 
ordinary  purposes.  Starr  v.  Camden  &  A. 
R.  Co.  24  N.  J.  L.  692.  But  street  railways 
have  been  otherwise  regarded.  Before  the 
introduction  of  electric  traction  it  was  held 
by  Chancellor  Green,  in  Hinchman  v.  Pater- 
son  Horse  R.  Co.  17  N.  J.  Eq.  75,  80,  86  Am. 
Dec.  252,  that  the  building  and  operation 
of  a  horse  railroad  in  the  streets  of  a  city, 
under  legislative  sanction,  was  a  legitimate 
use  of  the  highway,  and  an  exercise  of  the 
public  right  of  travel,  and  not  a  taking  of 
private  property  for  public  use  within  the 
provision  of  the  Constitution.  This  was  up- 
on the  ground  that  the  tracks  of  the  street 
railway  did  not  practically  increase  the  bur- 
den upon  the  landowner,  the  learned  chan- 
cellor saying  that  such  tracks  "are  ordina- 
rily, as  in  this  case,  required  to  be  laid  level 
with  the  surface  of  the  street,  in  conformity 
with  existing  grades.  No  excavations  or 
embankments  to  affect  the  land  are  author- 
ized or  permitted.  The  use  of  the  road  is 
nearly  identical  with  that  of  the  ordinary 
highway."  Since  the  introduction  of  elec- 
tricity as  a  means  of  propulsion  the  same 
rules  have  been  Applied  to  electric  street 
railways  that  had  formerly  been  applied  to 
horse  railroads.  Halsey  v.  Rapid  Transit 
Street  R.  Co.  47  N.  J.  Eq.  380,  20  Atl.  859 ; 
Van  Home  v.  Newark  Pass.  R.  Co.  48  N.  J. 
Eq.  332,  21  Atl.  1034;  West  Jersey  R.  Co.  v. 
Camden,  G.  &  VV.  R.  Co.  52  N.  J.  Eq.  31, 
29  Atl.  423;  State,  Roebling,  Prosecutrix, 
V.  Trenton  Pass.  R.  Co.  58  N.  J.  L.  660,  671, 
673,  33  L.R.A.  129,  34  Atl.  1090;  Consoli- 
dated Traction  Co.  v.  South  Orange  &  M. 
20  L.R.A.(N.S.) 


Traction  Co.  66  N.  J.  Eq.  569,  581,  40  Atl. 
15;  Budd  v.  Camden  Horse  R.  Co.  61  X.  J. 
Eq.  543,  553,  48  Atl.  1028;  Newark  ▼.  SUt^ 
Bd.  of  Taxation,  66  N.  J.  L.  466,  472,  49  AtL 
525;  Id.,  67  N.  J.  L.  246,  61  AtL  67;  Mont- 
clair  Military  Academy  v.  North  Jersey 
Street  R.  Co.  70  N.  J.  L.  229,  231,  57  Ati. 
1050;  Newark  Pass.  R.  Co.  t.  Blodc,  55  X. 
J.  L.  605,  610,  22  L.R.A.  374,  27  AtL  106". 
It  would  be  quite  inconsistent  with  the 
grounds  upon  which  these  cases  were  decid- 
ed to  hold  that  the  consent  given  by  a  mu- 
nicipality, pursuant  to  the  act  referred  t«, 
for  the  construction,  maintenance,  and  op- 
eration of  a  trolley  railroad  in,  upon,  and 
along  the  streets,  furnishes  a  warrant  for 
the  construction  and  maintenance  within 
the  limits  of  the  highway  of  any  bridge  or 
other  structure  for  the  accommodation  of 
the  tracks  that  is  bo  constructed  as  to  be- 
not  only  impassable,  but  dangerous  for  or- 
dinary travel,  and  from  its  design  calcu- 
lated to  entrap  and  kill  horses  and  othor 
animals  that  may  attempt  to  pass  over  it. 
The  grant  to  the  street  railway  company  i> 
necessarily  subject  to  the  condition  (iniv 
plied,  if  not  expressed)  that  its  tracks  sb;:!! 
be  80  laid,  constructed,  and  maintained  a-^ 
not  to  materially  interfere  with  any  otlt  r 
lawful  use  of  the  highway. 

To  sum  up  this  matter:  The  evidriir^ 
before  us  justified,  if  it  did  not  require,  a 
finding  that  the  trolley  railway  bridge  in 
question  (being  within  a  public  highway) 
was  so  constructed  and  maintained,  with  re- 
spect to  its  design  and  location,  as  to  render 
dangerous  the  use  of  the  highway  for  other 
lawful  purposes.  This  being  found  as  mat- 
ter of  fact,  such  a  structure  would  be  a  niii 
sance  at  the  common  law,  and,  unless  au- 
thorized by  legislation,  would  render  the  de- 
fendant responsible  to  any  member  of  tin* 
public  specially  damnified,  as  the  plaintltl 
was,  by  reason  of  the  nuisance.  From  w!ki: 
we  have  said,  it  also  appears  that  no  le^ii^- 
lative  authority  has  been  conferred  upon  tie 
defendant  company  to  maintain  its  tracks 
and  bridge  in  the  highway  in  such  manner 
as  to  endanger  ordinary  travel.  Consi.'- 
quently,  on  familiar  principles,  the  company 
may  be  held  responsible  for  the  damage.^! 
accruing  by  reason  of  the  improper  and  dan- 
gerous character  of  its  bridge.  2  Thomp. 
Neg.  §§  1353,  1355;  Fielders  v.  North  Jersey 
Street  R.  Co.  68  N.  Ji  L.  343,  346,  59  L.R.  A. 
455,  96  Am.  St.  Rep.  552,  63  Atl.  404,  5i 
AtL  822;  Alcott  v.  Public  Service  Corp. 
(N.  J.)  — L.R.A.  (N.S.)  — ,  74  AtL  491». 
And  so  we  conclude  that  the  nonsuit  canih'i 
be  sustained  upon  either  of  the  grounds  re- 
lied upon  by  the  trial  judge. 

Finally,  it  is  argued  that  the  defendant 
is  not  liable  to  the  plaintiff  in  the  present 
case,  because  the  horse  was  running  beyond 
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control.  We  cannot,  however,  agree  that 
this  circumstance  debars  the  plaintiff  of  hi9 
actioD,  unless  the  runaway  was  caused  by 
the  negligence  of  the  plaintiff  or  his  agent, 
and  this,  aa  we  have  already  shown,  could 
not,  in  the  state  of  the  evidence,  be  proper- 
ly decided  against  the  plaintiff  without  sub- 
mission to  the  jury.  So  long  as  horses  re- 
quire to  be  restrained  by  bit  and  bridle,  it 
must  inevitably  at  times  occur — with  what 
frequency  or  infrequency  is  of  no  present 
importance — ^that  horses  get  beyond  the 
control  of  the  person  in  charge,  and  run  at 
will  through  the  streets  and  highways.  An 
occasional  runaway  horse  must  necessarily 
be  anticipated.  The  owner  does  not  lose  his 
property  rights  because  the  horse  runs 
away.  On  the  contrary,  he  is  entitled  to  the 
use  of  the  highway  as  a  means  to  enable  the 
horse  to  reach  its  home.  And  so  the  fact 
that  the  animal  was,  at  the  time,  beyond  the 
control  of  the  owner,  cannot  b4  availed  of 
as  a  defense  by  one  who  has  placed  and 
maintained  an  unauthorized  or  improper 
structure  in  the  highway. 

In  Baldwin  v.  Greenwoods  Tump.  Co.  40 
Conn.  238,  244,  16  Am.  Rep.  33,  the  plain- 
tiff^s  horse,  while  being  driven  upon  a  road 
other  than  that  of  the  defendant  company, 
became  frightened  by  the  breaking  of  the 
carriage,  due  to  a  defect  for  which  the 
plaintiff  was  not  at  fault;  the  horse  ran 
away,  threw  out  the  driver,  and  afterwards 
left  the  highway,  and  passed  over  private 
property  to  and  upon  the  turnpike  road  of 
the  defendant,  where  he  fell  over  the  side  of 
a  bridge  by  reason  of  a  defect  in  the  rail- 
ing, attributable  to  the  negligence  of  the 
turnpike  company.  The  company  was  held 
liable,  the  court  declaring  the  proper  rule 
to  be  this:  "If  the  plaintiff  is  in  the  exer- 
cise of  ordinary  care  and  prudence,  and  the 
injury  is  attributable  to  the  negligence  of 
the  defendants,  combined  with  some  acci- 
dental cause  to  which  the  plaintiff  has  not 
nesligently  contributed,  the  defendants  are 
liable.  Nor  will  the  fact  that  the  horse  of 
the  plaintiff  was  uncontrolled  for  some  dis- 
tance before  the  injury  change  or  in  any 
vay  affect  the  liability  of  the  defendants." 
To  the  same  effect  are  Ring  v.  Cohoes,  77 
N*.  Y.  83,  33  Am.  Rep.  574;  Yoders  v.  Am- 
vell  Twp.  172  Pa.  447,  51  Am.  St.  Rep.  750, 
33AtLl017. 

The  judgment   under   review   should    be 
reversed,  and  a  venire  de  novo  awarded* 
29  LJLA(N.S.) 
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BARTLESVILLE    ELECTRIC    LIGHT    & 
POWER  COMPANY,  Plff.  in  Err., 

V. 

BARTLESVILLE     INTERURBAN    RAILr 
WAY  COMPANTY. 

(—  Okla.  — ,  109  Pac.  228.) 

Injnnctlon—  owner  of  street  franchise 
—  invasion  without  right, 

1.  An  ordinance  of  a  municipal  corpora-  . 
tion  ^ranting  to  a  corporation  authority  to 
use  the  streets,  alleys,  and  public  grounds 
of  a  city  for  the  purpose  of  copstructing  and 
operating  an  electric  light  and  power  plant 
to  furnish  light  and  power  to  a  city  and 
its  inhabitants  confers  privileges  which  are 
exclusive  in  their  nature  against  all  per- 
sons upon  whom  similar  rights  have  not 
been  conferred;  and  any  person  or  corpora- 
tioii  attempting  to  exercise  such  right  with- 
out legislative  authority  or  sanction  invades 
the  private  property  rights  of  the  corpora- 
tion to  whom  such  franchise  has  been  grant- 
ed, and  may  be  restrained  at  the  instance  of 
the  owner  of  the  franchise. 

Statute  —  title  —  expression  of  subject 
of  act  —  rule. 

2.  The  requirement  of  a  statute  that  the 
subject  of  any  ordinance  enacted  by  a  city  . 
council  shall  be  clearly  expressed  in  the  title 
is  complied  with  where  the  title  calls  at- 
tention to  the  general  subject  of  the  legisla- 
tion in  the  ordinance,  and  does  not  tend  to 
mislead  or  deceive  the  people  or  council  as 
to  the  purpose  or  effect  of  the  legislation, 
or  to  conceal  or  obscure  the  same. 

Same  —  "construct,  maintain,  and  op- 
erate" electric  plant  — scope. 

3.  The  title  of  an  ordinance  reciting  that 
its  object  was  to  grant  to  a  certain  person 
"the  right  to  construct,  maintain,  and  oper- 
ate an  electric  light  and  power  plant"  is 
sufficient  to  carry  a  grant  of  the  right  to 
use  the  streets  and  alleys  of  the  city  for 
the  construction  of  lines  and  poles  thereon 
for  the  purpose  of  operating  the  plant. 

(May  10,  1910.) 

Headnotes  by  Hayes,  J. 


Note.  '^  Bight  of  owner  of  franchise  for 
public  henefitf  which  is  not  exclU" 
sive,  to  injunction  against  its  inva* 
sion  tvithout  right. 

In  accordance  with  Bartlesvillf.  Elec- 
TMO  Light  &  P.  Co.  v.  Bartlesville  Inter- 
urban  R.  Co.  it  has  been  held  in  a 
number  of  cases  that  where  a  person 
or  corporation  has  been  granted  a  fran- 
chise for  the  purpose  of  constructing  and 
maintaining  a  plant  to  be  used  for 
the  benefit  of  the  public,  he  has  such  a 
property  right  as  will  entitle  him,  because 
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ERROR  to  the  District  Court  for  Wash- 
ington County  to  review  a  judgment 
dismissing  an  action  brought  to  restrain 
defendant  from  erecting  on  the  streets  and 
alleys  of  the  city  of  Bartlesville  a  system  of 
poles  and  wires  for  the  purpose  of  supply- 
ing it  and  its  inhabitants  with  electric 
light  and  power,  in  alleged  violation  of 
plaintiff's  franchise.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Veasey  &  Rowland  and  Ken- 
neth H.  Davenport,  for  plaintiff  in  error: 

Equity  has  jurisdiction  to  protect  by  in- 
junction the  possessor  of  an  exclusive  fran- 
chise from  unlawful  competition. 

Walker  v.  Armstrong,  2  Kan.  198;  Bos- 
ton &  L.  R.  Corp.  v.  Salem  &  L.  R.  Co. 
2  Gray,  1;  Patterson  v.  Wollmann,  5  N. 
D.  608,  33  L.R.A.  636,  67  N.  W.  1040;  New 
Orleans  Gaslight  Co.  v.  Louisiana  Light  & 
H.  P.  &  Mfg.  Co.  116  U.  S.  650,  ?9  L.  ed. 
616,  6  Sup.  Ct.  Rep.  252;  Smith  v.  Harkins, 
38  N.  C.  (3  Ired.  Eq.)  613,  44  Am.  Dec.  83. 

Even  if  the  exclusive  feature  of  the 
franchise  is  void  for  want  of  power  in  the 
city  government  to  grant  it,  that  does  not 
affect  the  other  provisions  of  the  grant,  or 


operate  to  deprive  the  plaintiff  of  the  privi 
leges  the  city  had  power  to  grant.  The 
provisions  are  clearly  separable. 

Carroll  v.  Campbell,  108  Mo.  650,  17  S. 
W.  884. 

The  business  of  distributing  electric  liglit 
and  power  by  means  of  a  system  of  poles 
and  wires  erected  and  maintained  upon  the 
public  streets  of  a  city  is  not  one  whio'i 
can  be  carried  on  as  a  matter  of  common 
right;  it  is  a  franchise,  the  right  to  which 
can  only  be  acquired  by  express  grant  frorc 
the  state,  acting  through  its  legislature,  or 
tlirough  the  municipal  government,  exer- 
cising powers  delegated  to  it  by  the  legis- 
lature. 

New   Orleans  Gaslight   Co.   v.   Louisiar.n 
Light  &  H.  P.  &  Mf«?.  Co.  supra;   Purnel!  , 
V.  McLane,  98  Md.  589,  66  Atl.  830;  Twin  \ 
Village    Water    Co.    v.    Damariscotta   Gas- 
light Co.  98  Me.  325,  56  Atl.  1112;  Millviie 
Gaslight   Co.   v.   Vineland   Light   k  P.  Co.  i 
72   N.  J.  Eq.   305,   65  Atl.   504;    Carroll  v. 
Campbell,  108  Mo.  550,  17  S.  W.  884;  Tdt- 
terson  v.  Wollmann,  supra;   Douglass's  Ap- 
peal,  118  Pa.   65,  12   Atl.  834;   Turrwell  t. 
Eagle  Pass  Ferry  Co.  74  Tex.  480,  9  S.  W. 


of  its  invasion,  to  restrain  any  person  or 
corporation  from  attempting  to  exercise  such 
right  in  competition  with  him  without  legis- 
lative or  municipal  authority,  although  liis 
franchise  is  not  exclusive  in  the  sense  that 
the  grant  of  a  similar  franchise  to  be  ex- 
ercised and  enjoyed  at  the  same  place  would 
be  void. 

Cases  so  holding,  or,  at  least,  recognizing 
this  right,  are:  Green  v.  Ivey,  45  Fla.  338, 
33  So.  711  (ferry);  Hudspeth  v.  Hall,  111 
Ga.  510,  36  S.  E.  770  (ferry)  ;  Mclnnis  v. 
Pace,  78  Miss.  650,  29  So.  835  (ferry) ;  Car- 
roll V.  Campbell,  108  Mo.  550,  17  S.  W.  884 
(ferry)  ;  Cauble  v,  Craig,  94  Mo.  App.  675, 
69  S.  W.  49  (ferry) ;  Raritan  &  D.  B.  R.  Co. 
V.  Delaware  &  R.  Canal  Co.  18  N.  J.  Eq. 
646  (railroad);  Pennsylvania  R.  Co.  v.  Na- 
tional R.  Co.  23  N.  J.  Eq.  441  (railroad)  ; 
Jersey  City  Gas  Co.  v.  Dwight,  29  K  J.  Eq. 
242  (gas  plant)  ;  Central  R.  Co.  v.  P«»nn- 
svlvania  R.  Co.  31  N.  J.  Eq.  475'  (railroad)  ; 
Smith  v.  Harkins,  38  N.  C.  (3  Ired.  Eq.) 
613,  44  Am.  Dec.  83  (ferry  and  bridge); 
Patterson  v.  Wollmann,  5  N.  D.  008,  33 
L.R.A.  636,  67  N.  W.  1040  (ferry);  Doug- 
lass's Appeal,  118  Pa.  65,  12  AtlJ  834  (fcr- 
rv);  Tugwell  v.  Eagle  Pass  Ferry  Co.  74 
Tex.  480,  9  S.  W.  120,  13  S.  W.  654  (ferry)  ; 
12  Am.  &  Encr.  Enc.  Law,  2d  ed.  p.   1105. 

See  also  Millville  Gaslight  Co.  v.  Vineland 
Light  &  P.  Co.  72  N.  J.  Eq.  305,  65  Atl.  504, 
sufficiently  set  out  in  the  Bartlesville 
Case. 

In  Patterson  v.  Wollmann,  supra,  the  court 
took  occasion  to  say  in  this  connection: 
"The  theory  on  which  the  law  proceeds  is 
that  the  defendant,  who  has  no  franchise,  is 
acting  in  violation  of  law  in  operating  a 
ferry  without  authority  from  the  sovereign 
power,  and  that  the  owner  of  the  franchise 
29  L.R.A.(N.S.) 


may  complain  of  and  restrain  such  illoir.il 
acts  when  they  result  in  injury  to  his  fran- 
chise, which,  in  the  eye  of  the  law,  is 
property.  As  to  the  one  who  is  invadinj:  11; 
rights  without  legal  sanction,  the  franoiii-e 
is  an  exclusive  franchise,  although  the  own»'r 
of  it  might  not  be  entitled  to  any  j^r'i 
tection  as  against  the  granting  of  a  simi- 
lar franchise  to  another.  There  appears  ti 
be  no  controversy  on  this  point." 

However,  in  Geneva-Seneca  Electric  Co.  v. 
Economic   Power   &   Constr.   Co.    130   A\^?. 
Div.  219,  320  N.  Y.  Supp.  926,  it  was  In  ".i 
that  an  electric  lighting  and  power  company. 
not  having  an  exclusive  franchise  to  funii-"> 
a   certain   city   light,   cannot  enjoin   an   il 
legally    constituted    corporation    from    also 
furnishing  electric  light  and   power  to  t'le 
city.   The  court  said:  "We  conclude  thnt  t'l-- 
whole  trend  of  authority  is  to  the  efTect  tliat 
such  plaintiff  cannot,  in  an  action  broiijilit 
to  obtain    an   injunction,   question   the  au- 
thority of  the  competing  corporation  or  I'ic 
right  of  the  individual  in  the  premises.    It 
such  were  not  the  law,  then  every  corpora- 
tion   could    raise    the    question    as    to    i  le 
legality  of  its  competing  neighbor.  A  stnvt 
railroad  company,  having  a  franchise  which 
covered  the  principal  streets  in  a  city,  conlii 
insist  that  a  corporation  which  purposed  t.^ 
establish   a   street  surface  railroad   in   cer- 
tain   streets    not    occupied    by    the    former 
corporation  could  be  enjoined  from  such  cm- 
struction  upon   the  ground,   alleged  by  tl  f 
former  corporation,  tliat  it  (the  latter)  Ava- 
not  organized  under  and  in  pursuance  of  tl.f 
provisions  of  law. 

"It  seems  to  me  clear  that  such  qnefsti  ii 
should  not  be  left  to  warring  competitor-, 
but  that,  if  an  alleged  corporation  is  seekii).: 
to  exercise  corporate  rights  in  violation  ot 
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120,  13  S.  W.  654;  Smith  v.  Harkins,  38 
X.  C.  (3  Ired.  Eq.)  613,  44  Am.  Dec.  83; 
Tom.  Eq.  Rem.  §  584. 

Mesars.  George,  Campbell,  &  Ray,  for 
defendant  in  error:    ' 

Tiie  plaintiff's  franchise  is  not  exclusive. 

Joyce,  Franchise,  §  23,  note  15;  Detroit 
Citizens'  Street  R.  Co.  v.  Detroit,  110  Mich. 

384,  35  L.R.A.  859,  64  Am.  St.  Rep.  350,  68 
X.  VV.  304,  171  U.  S.  48,  43  L.  ed.  67,  18 
Sup.  Ct.  Rep.  732;  Purnell  v.  McLane,  98 
Md.  589,  66  Atl.  830;  Grand  Rapids  Elec- 
tric Light  &  P.  Co.  V.  Grand  Rapids  Edison 
E.  I^  k  Fuel  Gas  Co.  33  Fed.  659;  Water, 
Light,  &  Gas  Co..  v.  Hutchinson,  144  Fed. 
256,  207  U.  S.  385,  52  L.  ed.  257,  28  Sup. 
Ct.  Rep.  135;  Freeport  Water  Co.  v.  Free- 
port,  180  U.  S.  598,  45  L.  ed.  688,  21  Sup. 
Ct  Rep.  493. 

Plain tilT  is  not  entitled  to  an  injunction. 

California  Nav,  Co.  v.  Union  Transp.  Co. 
122  Cal.  641,  55  Pac.  591;  Coffeyville  Min. 
&  Gas  Co.  V.  Citizens'  Natural  Gas  &  Min. 
Co.  55  Kan.  173,  40  Pac.  320;  Water, 
Light  &  Gas  Co.  y.  Hutchinson,  207  U.  S. 

385,  52  L.  ed.  257,  28  Sup.  Ct.  Rep.  135; 
People  ex  rel.  Moloney  t.  General  Electric 


R.  Co.  172'111.  129,  50  N.  E.  158;  Bridge- 
water  Fei*y  Co.  v.  Sharon  Bridge  Co.  145 
Pa.  404,  22  Atl.  1039. 

Hayes,  J.,  delivered  the  opinion  of  the 
court : 

Plain ti/T  in  error  instituted  this  action  in 
the  district  court  of  Washington  county  to 
obtain  a  writ  of  injunction  restraining  de- 
fendant in  error  from  using  the  streets, 
lanes,  and  alleys  of  the  city  of  Bartlesville 
for  the  purpose  of  erecting  thereon  a  sys- 
tem of  poles  and  wires  for  the  purpose  of 
supplying  the  said  city  of  Bartlesville  and 
its  inhabitants  with  electric  light  and  pow- 
er. A  temporary  injunction  was  granted. 
Thereafter  a  motion  to  dissolve  the  tem- 
porary injunction  and  a  demurrer  to  plain- 
tifT's  petition  were  filed.  The  motion  and 
demurrer  were  heard  and  considered  joint- 
ly by  tt)e  court  without  the  introduction 
of  any  evidence,  and  were  sustained.  The 
temporary  injunction  was  dissolved,  and  the 
cause  dismissed.  The  substantial  and  ma- 
terial facts  of  the  petition,  admitted  by  the 
demurrer,  are:  That  the  assignor  of  plain- 
tiff did,  on  the  16th  day  of  November,  1004, 


law,  in  the  first  instance  the  attorney  gener- 
al of  the  state  should  be  asked  to  take  pro- 
ceedings to  prevent  the  exercise  of  such  al- 
leged power.  If  the  contention  of  the  plain- 
tiff should  prevail,  it  would  be  competent 
for  every  corporation  to  bring  suit  against 
every  other  alleged  corporation  competing 
with  it,  beoaufle  of  the  fact,  as  alleged,  that 
it  had  not  fully  complied  with  the  provisions 
of  law  respecting  its  incorporation.  It 
<^(i?TrB  to  me  that  it  is  the  most  sensible  rule 
to  hold  that  such  action  cannot  be  main- 
t:)iiietl  because  of  the  fact  that  an  alleged 
ctimpetitor  may  not  have  been  organized  in 
accordance  with  the  provisions  of  law." 

In  Empire  City  Subway  Co.  v.  Broadway 
4  S.  A.  R.  Co.  87  Hun,  279,  33  N.  Y.  Supp. 
1055.  affirmed  on  opinion  below  in  159  N.  Y. 
555.  54  N.  E.  1092,  it  was  held  that  a  com- 
pany which  did  not  have  the  exclusive  right 
to  construct  and  operate  subways  and  con- 
duits for  electrical  conductors  in  a  street 
rauld  not  enjoin  the  maintenance  of  electri- 
cal wires  in  such  street,  in  violation  of  a 
sUtute. 

^IcEwen  v.  Taylor,  4  G.  Greene,  532, 
also  seems  to  favor  the  doctrine  that  the 
owner  of  a  ferry  franchise  which  is  not  ex- 
clusive cannot,  by  injunction,  restrain  other 
parties  from  carrying  persons  across  the 
river  by  means  of  skiffs  and  boats.  In  this 
^fe  the  court  took  note  of  the  fact  that 
the  petition  did  not  aver  that  the  defendants 
had  not  a  license  to  keep  a  skiff  or  canoe 
ffrry,  and  that  the  petition  did  not  aver 
t'^at  the  defendants  crossed  passengers  in 
t^eir  skiff  or  canoe  for  pay. 

In  Levisay  t.  Delp,  9  Baxt.  415,  it  was 
Uld  that  one  who  maintains  a  ferry  under 
a  license  has  no  such  exclusive  rights  as 
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will  be  protected  in  equity  against  other 
persons,  who,  without  a  license,  maintain 
a  ferry  in  competition  with  him. 

In  Butt  V.  Colbert,  24  Tex.  355,  it  was  al- 
so  held  thnt  one  who  did  not  show  himself 
entitled  to  an  exclusive  ferry  privilege  was 
not  entitled  to  an  injunction  to  restrain 
others  from  establishing  and  keeping  a  ferry 
at  that  place.  Nothing  was  said  in  this 
case  about  tlie  competing  ferry  being  main- 
tained without  authority. 

And  see  Coffeyville  Min.  &,  Gas  Co.  v.  Citi- 
zens' Natural  Gas  &  Min.  Co.  55  Kan.  173, 
40  Pac.  326,  cited  in  the  Babtlesville 
Casr,  and  New  Enj^land'  R.  Co.  v.  Central 
R.  &  Electric  Co.  69  Conn.  47,  36  Atl.  1061, 
and  New  Orleans,  M.  &  T.  R.  Co.  v.  Eller- 
man,  r05  U.  S.  166,  26  L.  ed.  1015,  suf- 
ficiently set  out  in  the  note  to  Burns  v. 
St.  Paul  City  R.  Co.  12  L.R.A.(N.S.)  757, 
where  the  question  is  discussed  whether  the 
competition  with  one's  business  which  re- 
sults from  the  ultra  vires  act  of  a  corpora- 
tion entitles  him  to  challenge  the  power  of 
the  corporation  to  engage  therein. 

There  are  several  cases  in  which  it  did  not 
appear  that  the  complaining  owner  of  the 
franchise  did  not  have  an  exclusive  fran- 
chise, or  that  the  competing  owner  of  the 
franchise  was  not  authorized  to  do  what  he 
was  attempting  to  do.  Although  these  cas- 
es, if  all  the  facts  were  known,  might  be 
directly  in  point,  they  have  not  been  in- 
cluded in  this  note.  There  are  also  cases 
where  the  complaining  corporation  and  the 
competing  corporation  entered  into  a  con- 
tract whereby  the  former,  at  least,  between 
themselves,  was  given  an  exclusive  fran- 
chise. These  cases,  of  course,  have  also 
been  excluded.  G.  V. 
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obtain  from  the  council  of  the  city  of 
Bartlesville,  then  a  municipal  corporation 
of  the  Indian  territory,  a  franchise  for  a 
period  of  twenty-one  years,  granting  to 
plaintiff's  assignor  the  right  to  put,  place, 
and  maintain  in  any  of  the  streets,  alleys, 
and  public  places  of  said  city  poles,  wires, 
and  all  other  appurtenances  necessary  to 
supply  and  furnish  electric  light  and  power 
to  said  city  and  the  inhabitants  thereof. 
The  franchise  was  duly  accepted  by  the 
grantee,  and  immediately  thereafter  as- 
signed to  plaintiff.  Plaintiff  has  installed 
in  said  town,  and  is  operating  and  main- 
taining, an  electric  light  and  power  plant, 
and  is  supplying  light  and  power  to  the 
town  and  its  inhabitants  in  accordance  with 
the  provisions  of  the  franchise.  A  copy  of 
the  franchise  is  attached  to  the  petition, 
and  by  its  terms  it  attempts  to  grant  to 
plaintiff's  assignor  the  exclusive  right  to 
use  the  streets  and  alleys  of  the  city  for 
the  purposes  therein  mentioned.  Defend- 
ant is  now  attempting,  without  authority 
from  the  city,  to  use  the  streets,  lanes,  and 
public  places  of  the  city  for  the  pui'pose  of 
erecting  thereon, and  along  same  a  system 
of  poles  and  wires  for  supplying  said  town 
and  its  inhabitants  with  electric  light  and 
power.  Plaintiff  alleges  that  such  attempt- 
ed use  of  the  streets  by  defendant  is  in  con- 
flict with  its  rights  under  its  franchise,  aiid 
that  it  will  suffer  irreparable  injury  and 
damage  by  reason  thereof,  and  that  the 
violation  of  its  right  by  defendant  will  re- 
sult in  a  multiplicity  of  suits,  and  that  it 
has  no  plain,  speedy,  and  adequate  remedy 
at  law.  Defendant  contends  that  the  ex- 
clusive feature  of  plaintiff's  franchise  is 
void,  for  the  reason  that  the  city  council 
was  without  authority  to  grant  an  exclusive 
franchise. 

Plaintiff  does  not  insist  in  this  court  that 
the  exclusive  provision  of  its  franchise  is 
valid,  but  it  seeks  to  maintain  its  action 
upon  the  theory  that,  notwithstanding  it 
has  no  exclusive  franchise,  and  the  city 
has  authority  to  grant  a  similar  franchise 
to  other  persons,  the  use  of  the  streets, 
alleys,  and  public  places  of  the  city  by  de- 
fendant, without  legislative  authority  from 
the  municipal  corporation,  is  such  an  in- 
fringement on  plaintiff's  rights  that  it  is 
entitled  to  injunctive  relief.  It  is  not  al- 
leged in  the  petition  that  the  u^e  of  the 
streets  by  defendant  for  the  purpose  of  con- 
structing and  operating  its  electric  light 
plant  will  injure  tlie  physical  property  of 
plaintiff,  or  interfere  with  the  operation 
thereof.  The  sole  injury  which  it  complains 
will  result  from  defendant's  acts  is  the  en- 
croachment upon  its  rights  to  maintain 
or  operate  its  plant  and  furnish  lipfht  and 
power  to  the  inhabitants  of  the  city,  re- 
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suiting  from   the  unlawful  competition  of 
defendant  by  a  similar  use  of  the  streets, 
without  legislative  authority  therefor.    Ir> 
support  of  its  contention  that  plaintiff  has 
no  standing  in  court  upon  this  ground,  de 
fendant  relies  principally  upon  Coffeyrille 
Min.  A  Gas  Co.  v.  Citizens'  Natural  Gas  k 
Min.  Co.  55  Kan.  173,  40  Pac.  326.  In  that 
case  the  only  question  involved  was  whether 
a  corporation  organized  for  the  purpose  of 
supplying  a  city  with  natural  gas,  and  au- 
thorized by  ordinance  passed  by   the  city 
council    to    use    the    streets    and    public 
grounds  of  the  city  for  the  purpose  of  lay- 
ing its  mains  and  pipes,  had  any  standing 
in  court  to  test  the  validity  of  an  ordinance 
granting  a  rival  company  a  similar  fran- 
chise.    The  court  held  that  plaintiff  could 
not  maintain  the  action,  and  it  is  stated  in 
the   opinion    that   plaintiff   could    "neither 
test  the  validity  of  the  ordinances  under 
which  the  defendant  claims  a  right  to  act, 
nor   could   it,   if   no   ordinances    had   been 
passed,  try  the  right  of  the  defendant  tn 
lay  pipes  in  the  streets  for  the  purpose  of 
supplying  natural  gas."     The  opinion  ex- 
pressed  by   the   court   as   to   the    right  of 
plaintiff  to  maintain  the  action  if  no  ordi- 
nance had  been  passed  is  not  only  obiter. 
but  we  believe  is  supported  neither  by  the 
better  reason  nor  by  the  weight  of  authori- 
ties.   That  an  injunction  is  the  appropriate 
remedy  to  protect  a  party  who  has  an  ex- 
clusive   franchise    against    continuous    en- 
croachments is  well  settled,  and  such  juris- 
diction rests  upon  the  ground  of  its  neces- 
sity to  avoid  a  ruinous  multiplicity  of  suits, 
and   to   give   adequate  protection,  to   one's 
property  in  his  franchise.    2  Pom.  Eq.  Rem. 
§   583.     And  the   same  author   states   the 
general   doctrine  to  be  that,   in  order  for 
the  owner  of  a  franchise  to  be  entitled  to 
such   relief,   it   is   not  necessary   that  the 
franchise  shall  be  an  exclusive  franchise  in 
the    sense   that    another    similar    franchi^ 
cannot   be  granted   to   other    persons,   but 
that,  if  a  defendant  who  has  no  franchise  is 
acting  in  violation  of  law,  he  may  be  re- 
strained by  the  owner  of  a  valid  francliise 
whose  rights  are  injured  by  the  illegal  actd 
of  defendant,   and  that  as  to   the  onr    in- 
vading his  rights  without  authority  of  law, 
the  franchise  is  an  exclusive  franchise,  al 
though  the  owner  would  be  entitled  to  no 
protection  against  one  acting  under  a  simi- 
lar franchise,  granted  by  the  proper  officers. 
Section   684.     In  Millville  Gaslight    Co.  v. 
Vineland  Light  &  P.  Co.  72  N.  J.  Eq.  .-^o.!. 
G5  Atl.  504,  the  facts  are  somewhat  simihir 
to  those  in  the  case  at  bar.     In  that  chm' 
it   is   said:      "Legislative   grants   of    fran 
chisos  of  the  nature  claimed  by  complain 
ant,    whether   granted   by   special    charter-; 
or    under    general    laws,    confer    privileges 
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which  are  necessarily  exclusive  in  their  na- 
ture as  against  all  persons  upon  whom  simi- 
lar rights  have  not  been  conferred,  for  any 
attempted  exercise  of  such  rights,  without 
legislative  sanction,  is  not  only  an  unwar- 
ranted usurpation  of  power,  but  operates  as 
a  direct  invasion  of  the  private  property 
rights  of  those  upon  whom  the  franchises 
have  been  so  conferred  [citing  authorities]. 
It  follows  that  if  complainant  is  at  this 
time  entitled  to  exercise  in  the  disputed  ter- 
ritory the  privileges  set  forth  in  the  legis- 
lative act  referred  to,  and  defendant,  as 
claimed,  enjoys  no  legislative  sanction  for 
the  conduct  sought  to  be  enjoined,  com- 
plainant will  be  entitled  to  the  relief  prayed 
for."  Other  cases  in  point  are  Jersey  City 
Gas  Co.  V.  Dwight,  29  N.  J.  Eq.  242;  Cen- 
tral R.  Co.  V.  Pennsylvania  R.  Co,  31  N. 
J.  Eq.  475;  Central  Crosstown  R.  Co.  v. 
Metropolitan  Street  R.  Co.  16  App.  Div. 
229,  44  N.  Y.  Supp.  752;  Twin  Village 
Water  Co.  v.  Damariscotta  Gaslight  Co.  98 
Me.  325,  56  Atl.  1112;  Patterson  v.  Woll- 
mann,  5  N.  D.  608,  33  L.R.A.  536,  67  N. 
W.  1040;  Mclnnis  v.  Pace,  78  Miss.  650, 
29  So.  835;  Tugwell  v.  Eagle  Pass  Ferry 
( 0.  74  Tex.  480,  9  S.  W.  120,  13  S.  W. 
G54. 

When  plaintiff  accepted  Its  franchise,  it 
did  so  subject  to  the  power  of  the  mu- 
nicipality to  grant  to  other  persons  or  cor- 
porations similar  franchises,  and  with  the 
knowledge  that  it  might  be  compelled  to 
exercise  its  rights  under  its  franchise  with 
others  exercising  similar  rights.  If,  by  the 
competition  of  rival  copipanies  to  whom  the 
ii««  of  the  streets  and  public  grounds  has 
been  granted  by  the  municipality,  plaintiff 
is  rendered  unable  to  discharge  the  obliga- 
tions of  its  contract  to  furnish  the  city  and 
its  inhabitants  with  light  and  power  at 
stipulated  prices,  except  at  a  financial  loss 
to  it,  plaintiff  cannot  complain,  for  it  must 
be  held  to  have  contemplated  such  condi- 
tion might  arise,  and  to  have  agreed  there- 
to when  it  accepted  the  franchise;  but  such 
cannot  be  said  of  the  defendant,  who  un- 
la^MIy  oceupies  the  streets  and  public 
grounds  of  the  city  in  competition  with 
plaintiff. 

By  its  unlawful  acts  defendant  can  and 
vill  take  from  plaintiff  a  portion  of  its 
business.  At  the  same  time,  defendant  is 
under  no  obligation  to  the  city  or  its  in- 
babitants,  and  is  all  the  while  maintaining 
Qpon  the  streets  and  public  grounds  of  the 
city  a  public  nuisance,  and  the  loss  plain- 
tiff sustains  js  to  defendant  its  fruits  from 
its  violation  of  the  law.  By  these  unlaw- 
ful acts  of  defendant,  plaintiff  may  be  ren- 
dered financially  unable  to  comply  with  the 
'obligations  of  its  contract,  and  may  be 
subjected  to  suits  for  damages,  mandamus 
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proceedings  to  enforce  the  performance  of 
its  contract,  or  an  action  to  forfeit  its 
franchise.  Defendant  does  not  undertake 
to  compete  with  plaintiff  for  the  business 
of  the  city  and  its  inhabitants  by  furnish- 
ing to  them  light  and  power  other  than 
by  the  use  of  the  streets  and  alleys.  Its 
right  to  sell  light  and  power  is  not  depend- 
ent upon  any  franchise,  but  its  right  to 
use  the  streets  and  public  grounds  of  the 
city  for  that  purpose  does  depend  upon 
the  consent  of  the  city;  and,  when  it  uses 
the  streets  without  that  consent,  it  is  not 
only  guilty  of  maintaining  a  public  nui- 
sance, but  also  inflicts  upon  plaintiff  a  spe- 
cial injury  by  its  unlawful  act,  which  may 
be  restrained.  The  ordinance  granting  to 
plaintiff  its  franchise  was  enacted  before 
the  admission  of  the  state,  when  §  924, 
Mansfield's  Dig.  Stat.  (Ark.)  was  in  force 
in  the  Indian  territory  (Ind.  Terr.  Anno. 
Stat.  1899,  §  694).  By  that  section  it  is 
provided  that  no  by-law  or  ordinance  shall 
contain  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title.  The  title 
of  the  ordinance  in  this  case  reads:  ''An 
Ordinance  Granting  to  Simon  J.  Smallwood, 
His  Heirs,  Associates,  and  Assigns,  the 
Right  to  Construct,  Maintain,  and  Operate 
an  Electric  Light  and  Power  Plant  in  the 
Incorporated  City  of  Bartlesville,  Indian 
Territory." 

Defendant  insists  that  this  title  does  not 
clearly  express  the  subject  of  the  ordinance, 
in  that  it  fails  to  state  that  the  grantee  is 
given  the  right  to  use  the  streets  and  pub- 
lic grounds  of  the  city  for  the  purpose  of 
constructing  poles  and  lines  thereon  for 
the  operation  of  its  electric  light  and  power 
plant.  The  rule  of  law  applicable  to  this 
contention  is  stated  as  follows:  "The  re- 
quirement of  law  that  the  subject  of  an 
ordinance  shall  be  'clearly  expressed'  in  the 
title  has  been  much  mooted  in  the  courts 
on  ordinances  of  divers  kinds,  especially 
those  regulating  or  licensing  various  acts 
and  occupations,  with  the  result  of  estab- 
lishing by  general  recognition  the  follow- 
ing rules:  (1)  The  expression  of  subject 
in  the  title  of  an  ordinance  is  sufficient  if 
it  calls  attention  to  the  general  subject  of 
the  legislation.  (2)  It  is  not  necessary 
that  the  title  refer  to  details  within  the 
general  subject,  nor  those  which  may  be 
reasonably  considered  as  appropriately  in- 
cident thereto.  The  crucial  test  of  suflS- 
ciency  of  title  is  generally  found  in  the 
answer  to  the  question :  Does  the  title  tend 
to  mislead  or  deceive  the  people  or  the  coun- 
cil as  to  the  purpose  or  effect  of  the  legis- 
lation, or  to  conceal  or  obscure  the  same? 
If  it  does,  then  the  ordinance  is  void;  if 
not,  it  is  valid."  28  Cyc.  Law  &  Proc.  p. 
379.     The    foregoing    title   meets    the    re- 
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quirements  of  all  these  teats.  The  general 
subject  of  the  ordinance  is  the  granting  of 
the  franchise  to  construct,  maintain,  and 
operate  an  electric  light  and  power  plant. 
The  statensent  of  this  purpose  in  the  lan- 
guage of  the  title  carries  with  it  the  sug- 
gestion that  the  ordinance  gives  to  the 
grantee  the  right  to  use  the  streets  and  pub- 
lic grounds  for  that  purpose,  and  it  would 
occur  to  anyone  from*  the  title  that  such 
was  the  object  of  the  ordinance,  for  the 
granting  of  the  right  to  construct  and 
operate  a  light  and  power  plant  in  fact  con- 
veys no  other  right  than  the  right  to  use 
the  streets  and  public  grounds.  Unless  the 
grantee  desires  the  use  of  the  streets  and 
public  grounds,  a  franchise  is  not  neces- 
sary; but  it  would  be  difficult,  if  not  al- 
most impossible,  to  construct  and  operate 
such  a  plant  without  the  use  of  the  streets 
and  public  grounds,  and  the  right  to  do 
the  former  suggests  the  latter  as  a  neces- 
sary incident  thereto.  The  title  in  no  way 
tends  to  mislead  or  deceive  the  people  or 
council,  and  neither  its  effect  nor  its  pur- 
pose is  obscured  or  concealed  by  its  terms. 
The  title  of  an  ordinance  reciting  that  its 
object  was  to  "grant  certain  rights  and 
privileges  to  a  certain  telephone  company" 
has  been  held  sufficient  to  carry  a  grant  of 
a  right  to  use  the  streets  and  alleys  of  the 
city  for  its  lines.  State  v.  Nebraska  Teleph. 
Co.  127  Iowa,  194,  103  N.  W.  120. 

The  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded. 

Bnim,  Ch.  J.,  and  Williams,  Turner, 
and  Kane,  JJ.,  concur. 


SOUTH  DAKOTA  SUPREME  COURT. 

REEVES  &  COMPANY,  Respt., 

V. 

W.  F.  LEWIS,  Impleaded,  etc.,  Appt. 

(—  8.  D.  — ,  125  N.  W.  289.) 

Principal  —  nnauthorlzed  act  of  agent 
—  ratification. 

Knowledge  by  an  agent  for  tlie  sale  of 
machinery  of  his  attempt  to  modify  the  con- 
tract of  Sale  after  a  tender  of  delivery,  in 
violation  of  a  provision  of  the  contract  de- 
priving him  of  the  power  to  do  so,  is  not 
notice  to  the  principal  of  the  change,  so  that 
his  acting  upon  the  contract  will  consti- 
tute a  ratification  thereof. 

(February  16,  1910.) 

APPEAL  by  defendant  Lewis  from  a  judg- 
ment of  the  Circuit  Court  for  Gregory 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
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be  due  upon  certain  -promissory  notes   Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  J.  Hooper,  for  appellant: 

A  principal  cannot  accept  and  enjoy  ^» 
benefits  of  a  bargain  made  by  his  igeit 
without,  at  the  same  time,  adopting  tbe  11- 
strumentalities  by  which  the  agent  ccs- 
summated  it. 

Parish  v.  Reeve,  63  Wis.  315,  23  N,  \V. 

5C8;    1   Am.   &  Eng.   Enc  Law,  2d  ed.  p<.  i 

1209;    Dodge    v.    Lambert,    2    Bosw.  5:<;| 

Cake's   Appeal,   110   Pa.   65,   20  Atl.  415: 
North   Brookfield   Sav.    Bank   v.   Flanders. 

161  Mass.  335,  37  N.  E.  307;  Burke  t. 
Milwaukee,  L.  S.  &  W.  R.  Co.  83  Wis.  41 '. 
63  N.  W.  692;  Elwell  v.  ChamberUn,  31  N. 
Y.  611;  Crans  v.  Hunter,  28  N.  Y.  38t-; 
Beidman  v.  Goodell,  56  Iowa,  592,  9  N.  W. 
900;  William  Deering  A  Co.  v.  Gninir 
County  Nat.  Bank,  81  Iowa,  222,  46  X.  VV, 
1117;  Partridge  v.  White,  59  Me.  5C4; 
Eaton  v.  Knowles,  61  Mich.  625,  28  X.  W. 
740 ;  Wells  v.  Hickox,  1  Kan.  App.  4S5,  40 
Pac.  821;  Busch  v.  Wilcox,  82  Mich.  315, 
46  N.  W.  940;  Joslin  v.  Miller,  14  NeK 
91,  15  N.  W.  214;  Union  Trust  Co.  v.  PLil- 
lips,  7  S.  D.  225,  63  N.  W.  903;  Farmers* 
Loan  &  T.  Co.  v.  Walworth,  1  N.  Y.  433. 

Messrs.  Charles  A.  Davis  and  Frendi 
&  Orvis  for  respondent. 


Whiting,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  recover  np^s 

Note.  —  Knowledge  hy  agent  that  hi6 
own  act  is  in  excess  of  atUhoritif  m 
notice  to  prineijHil. 

The  dearth  of  express  statements  on  this 
point,  similar  to  that  found  in  the  repnrttU 
case,  is  doubtless  due  to  the  fact  that  tn'- 
courts  tacitly  assume  the  proposition  win 
out  feeling  the  necessity  of  formally  tattl- 
ing it.  It,  of  course,  underlies  all  cases  in 
which  the  principal,  because  of  lack  of 
knowledge  of  the  fact,  is  held  not  to  have 
ratified  the  agent's  act  in  excess  of  bt9 
authority.  The  necessity  of  such  a  rule 
from  the  very  nature  of  the  point  is  th«; 
expressed  in  Clement  v.  Young-McSlit?d 
Amusement  Co.  70  N.  J.  Eq.  677,  118  Am. 
St.  Rep.  747,  67  Atl.  82:  If  the  agent's 
"knowledge  that  he  was  overstepping  th^ 
bounds  of  his  authority  is  to  be  deemod  mH 
tice  thereof  to  his  principal,  no  efToctitiri 
limitation  can  be  imposed  upon  the  ptweil 
of  an  agent.  By  the  very  act  of  transgressi 
ing  the  limits  of  his  authority  the  a^cni 
would  generally,  for  all  practical  purposes, 
enlarge  them  to  the  full  extent  of  Ui 
transgression.  Nothing  short  of  immfr 
diate  personal  investigation  on  the  pan 
of  the  principal  would,  in  most  instances] 
protect  his  rights  .  .  .  such  a  doctrin^ 
has  no  place  in  either  legal  or  equit.nbh 
jurisprudence."  J.  A.  C. 
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two  promissory  notes,  each  for  $679,  dated 
October  4,  1905,  executed  by  the  defendants 
to  the  plaintiff,  and  to  foreclose  a  chattel 
mortgage  given  to  secure  said  notes;  said 
mortgage  covering  one  traction  engine  and 
the  fixtures  thereunto  belonging. 

Answering    said    complaint,    the    defend- 
ant W.  F.  Lewis,  for  separate  answer,  al- 
leged,   in    substance,    the    following    facts: 
Defendants  executed   the  notes   and  mort- 
gage, and  no  part  of  the  indebtedness  ev- 
idenced titercby  had  been  paid.     Defendant 
opened  negotiations  with  plaintiff  for  the 
purchase  of  a  steam  engine  with  plowing 
attachments.     Plaintiff  sent  its  agent,  one 
Speiser,  to  negotiate  with  defendants.    This 
agent  represented  that  plaintiff  could  furn- 
ish an   engine    suitable    for    the    purposes 
desired,  and   defendant,  relying  upon   this 
representation,  and  believing  it  to  be  true, 
gave  a  written  order  for  such  'engine.    This 
order  was  in  the  usual  form  of  such  orders. 
It  provided  that,  upon  delivery  of  the  en- 
gine, the  same  should  be  settled  for  eitlier 
in  cash  or  notes,    and   if  by   notes,   there 
sliould  be  three,  each  for  $679.23,  due  on 
December  1st  of  the  years  1-904,  1905,  and 
1006,  respectively.      There   was   the   usual 
provision  that  no  agent  other  than  the  of- 
ficers of  the  company  could  after,  change, 
modify,  or  waive   the  warranty  contained 
in  such  order,  or  make  any  other  or  dif- 
ftrent  warranty.    There  was  the  usual  war- 
ranty that  the  engine  was  made  of  good 
materia],  and  w^ith  proper  use  and  manage- 
ment would  do  as  good  work  as  any  other 
engine  of  same  size  manufactured  for  a  like 
purpose.     Said   warranty  was   conditioned 
tiiat  if  within  six  davs  time  from  the  first 
u^  of  the  engine   it   failed   to   fulfil   the 
warranty,  a  written  notice  was  to  be  giv- 
en to  the  plaintiff  and  local  agent,  stating 
wlierein  the  engine  failed  to  fulfil  the  war- 
i^anty,  a  reasonable  time  was  to  be  given  to 
remedy  defects,  and,  if  the  engine  could  not 
l*  made  to   fulfil    the   warranty,   the   de- 
fective engine  or  part  was  to  be  immediately 
returned,  and  the  company  have  the  right 
either  to  furnish  another  engine  or  part,  or 
give  defendants   credit   for   the   engine   or 
part  thereof  returned.    There  was  the  usual 
provision  that  failure  to  give  notice  within 
Kix  days  was  to  be  conclusive  evidence  of  the 
fulfilment  of  the   warranty,  and  that  the 
furnishing  of  improvements  or  repairs  af- 
ter the  end  of  the  six-day  period  should  not 
in  any  way  extend  the  liability  of  the  plain- 
tiff company,  under   such  warranty. .    The 
engine  and   attachments   were   shipped   to 
Bonesteel,  South  Dakota,  about  May  1,  1904. 
The  defendant  and  the  agent  went  to  Bone- 
steel to  inspect  the  engine.    Defendant  dis- 
covered that  same  did  not  comply  with  the 
•arranty,  in  that  the  pump  was  defective, 
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and  defendant  refused  to  receive  or  pay  for 
the  same.    Thereupon  the  defendant  and  the 
agent  entered  into  a  new  contract,  by  which 
plaintiff  was  to  furnish  another  pump,  and 
put  the  engine  in  proper  condition,  so  that 
it  would  do  the  work  for  which  it  was  pur- 
chased;   that   defendants   would    have   the 
privilege  of  trying  the  engine,  and,  if  it  did 
not   work   satisfactorily  to   the   defendant, 
plaintiff  would  remedy  the  engine  or  furn- 
ish another,  or  defendant  might  return  the 
engine,  if  he  elected  so  to  do.    In  considera. 
tionof  this  new  contract,  defendant,  togeth- 
er with  his  wife,  his  codefendant,  executed 
the  notes  provided  for  by  the  written  order, 
but  with   the  express  understanding  that, 
if  the  engine  did  not  comply  with  the  con- 
ditions agreed  upon,  and  defendants  should 
elect  to  return  the  engine,  the  notes  and  the 
mortgage  would  be  returned  to  defendants. 
After  executing  the  notes  under  said  con- 
ditions and  terms,  the  defendant  took  the 
engine  to  his  farm  for  trial.    The  engine  did 
not  comply  with  the  terms  of  the  contract 
nor  work  satisfactorily  to  defendant,  and 
many  times  during  the  seasons  of  1904  and 
1905   defendant  notified  plaintiff  that  the 
engine  did  not  comply  with  the  terms  and 
conditions   of   said   contract,   and   that   he 
would  not  accept  and  pay  for  the  same  until 
the  defects  were  remedied,  and,  unless  they 
were  remedied,  he  would  return  the  engine. 
Plaintiff  several  times  during  said  seasons 
sent  agents  to  remedy  the   defects  in  the 
said  engine,  but  they  always  failed,  for  the 
reason  that  the  engine  was  not  adapted  to 
the  purposes  for  which  sold,  although  the 
defendants  did  not  know  of  this  latter  fact 
until  the  year  190G.     In  October,  1905,  at 
defendant's   demand,    an    expert   machinist 
was  sent  by  plaintiff  to  remedy  the  engine 
so  that  it  would  do  the  work  for  which  it 
was  sold.    The  expert  worked  with  the  en- 
gine and  started  the  same.'    It  apparently 
did  good  work,  and  the  expert  assured  de- 
fendant that  the  engine  was  in  perfect  order 
and  would  do  the  work  for  which  he  had 
purchased  it,  which  statement  was  believed 
by  the  defendant.     Relying  on  such  state- 
ment, defendant  paid  the  sum  of  $679  and 
executed   the  notes   in   suit,  ■  together   with 
the  mortgage,  and  gave  to  plaintiff  a  cer- 
tificate, stating  that  such  engine  was  work- 
ing satisfactorily  to  defendant.     That  soon 
after  the  expert  left,  although  the  engine 
was  being  properly  managed,  the  defendant 
discovered   that   the   defects  had  not   been 
remedied,  that  the  engine  was  not  working 
satisfactorily,  would  not  do  good  work  un- 
der proper  management,  and  was  entirely 
inadequate  and  unsuitable  to  do  the  work 
for    which    it   was    purchased.      Defendant 
thereupon  notified  plaintiff  that  said  engine 
was  defective  and  of  no  use  to  him,  and  de- 
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manded  that  plaintiff  remedy  the  defects^ 
replace  it  with  a  new  engine,  or  that  this 
defendant  would  return  the  same.  Plain- 
tiff  refused  to  remedy  the  engine,  replace  it 
with  another  engine,  or  to  receive  said  en- 
gine back.  The  notes  and  mortgage  sued  on 
were  executed  under  the  belief  that  the  en- 
gine was  adapted  for  the  purpose  for  which 
it  was  purchased,  and  that  it  was  in  perfect 
running  order  and  would  work  satisfactor- 
ily. Defendant  relied  upon  the  statement 
made  to  him  to  the  above  effect.  Plaintiff 
was  either  mistaken  as  to  the  facts,  or  rep- 
resented such  false  facts,  knowing  same  to 
be  untrue,  for  the  purpose  of  inducing  de- 
fendant to  execute  said  notes  and  mortgage, 
and  plaintiff  knew  that  this  defendant 
would  not  have  paid  the  money  and  exe- 
cuted the  notes  and  mortgage  and  the  above- 
mentioned  certificate,  if  he  had  not  believed 
the  representation  of  the  plaintiff^s  agent  to 
the  effect  that  such  engine  was  perfect  in  all 
respects,  and  would  do  tJhe  work  for  which 
it  was  purchased.  The  sole  consideration 
for  such  notes  and  mortgage  was  the  said 
engine.  The  answer  also'  contained  allega- 
tions amounting  to  counterclaims. 

The  case  being  called  for  trial,  and  it  be- 
ing conceded  that  defendant  had  the  affir- 
mative, the  defendant,  being  called  as^a  wit- 
ness to  testify,  was  asked  a  question.  At 
this  time  the  plaintiff  objected  to  the  receipt 
of  any  evidence  under  the  answer,  except  in 
support  of  the  counterclaim,  on  the  ground 
that  such  answer,  outside  of  the  counter- 
claim, does  not  state  facts  sufficient  to  con- 
stitute a  defense.  This  objection  was  sus- 
tained, and  the  defendants  excepted.  De- 
fendant elected  to  stand  on  this  ruling,  dis- 
missed the  counterclaim,  and  findings  and 
conclusions  were  prepared  on  behalf  of 
plaintiff.  Judgment  was  duly  entered,  and 
the  defendant  W.  F.  Lewis  has  appealed  to 
this  court  from  such  judgment,  assigning  as 
error  the  ruling  of  said  court  sustaining 
the  objection  to  the  introduction  of  any  evi- 
dence under  the  answer. 

Defendant  contends  that  the  original  order 
was  not  an  executed  sale,  but  an  agreement 
for  sale,  and  that,  as  the  engine  did  not  com- 
ply with  warranty,  defendant  had  a  right  to 
rescind  such  order;  that,  whether  defendant 
rightfully  or  wrongfully  refused  to  accept 
the  machinery  and  settle  for  it,  as  provided 
in  the  written  order,  it  is  conceded  that  he 
did  so  refuse,  and  that  he  accepted  the  ma- 
chinery under  a  subsequent  contract  made 
about  May  1,  1904;  that,  under  this  new 
contract,  certain  changes  were  to  be  made 
in  the  engine,  and  the  engine  was  to  be  put 
in  proper  condition  for  the  work  for  which 
intended,  defendant  to  have  right  to  try  en- 
gine, and  if  same  did  not  work  satisfactori- 
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ly,  plaintiff  was  to  remedy  it  so  that  it 
would  so  work,  or  replace  it  with  new  en- 
gine, otherwise  defendant  could  return  fs- 
gine  if  he  so  elected;  that  when  the  nev 
notes  were  given  and  money  was  paid,  it 
was  a  mere  continuance  of  the  above  special 
contract,  and  not  the  making  of  a  new  on^: 
that,  the  engine  failing  to  comply  with  sail 
special  contract,  defendants  have  never  k>ft 
their  rights  tliereunder;  and  that  plaint:^, 
having  refused  to  accept  a  return  of  the  en 
gine,  cannot  recover  on  the  notes,  thougt 
such  engine  has  never  been  actually  re- 
turned. 

It  is  the  contention  of  plaintiff  that  it 
cannot  be  held  that  there  was  a  new  c<'B- 
tract  entered   into  between   defendant  aod 
plaintiff's  agent,  binding  upon  plaintiff,  for 
the  reason  that  such  agent  had  no  author- 
ity, actual  or  ostensible,  to  make  such  a  nev 
contract,  aiid  did  not  even  have  power  to 
modify  the  written  contract;  that,  without 
such  authoritv,  there  could  be  no  contract 
entered  into  binding  upon  plaintiff,  unless 
such  contract  was  ratified,  and  no  ratifica- 
tion was  pleaded.   This  certainly  is  the  law. 
If  the  engine  was  not  up  to  warranty,  tbe 
defendant  had  a  right  to  refuse  to  accept  it 
He  pleads  the  order  he  signed,  and  does  not 
claim  to  have  been  ignorant  of  its  conteni*. 
He  therefore  knew  that  the  agent  could  not 
let  him  have  the  engine  under  any  other 
conditions  than   those  found  in  the  order, 
and  that  therefore,  if  he  undertook  to  pro- 
vide for  such  conditions,   such  new  agree- 
ment would  be  absolutely  invalid  until  rati- 
fied, and  there  could  be  no  ratification  by 
the  plaintiff  until  it  had  knowledge  of  the 
facts.    Ordinarily,  knowledge  of  the  agent  be- 
comes knowledge  of  the  principal ;  but  this 
cannot  apply   when  the   agent  is   attempt- 
ing to  act  beyond  his  authority,  either  ac- 
tual or  ostensible,  and  the  party  with  whom 
he  is  dealing  knows  he  is  so  acting  without 
authority,  and  where,  as  in  this  case,  there 
is  absolutely  nothing  to  notify  the  principal 
that  the  agent  has  attempted  to  enter  into 
a  new  or  modified  agreement.    Shull  v.  Ne«^ 
Birdsall  Co.  15  S.  D.  8,  86  N.  W.  654;  Lar- 
son V.  Minneapolis  Threshing  Mach.  Co.  92 
Minn.  62,  99  N.  W.  623.     It  must  therefore 
be  held  that  the  defendant  took  the  machin- 
ery under  the  conditions  of  the  warranty 
foimd  in  the  written  order,  and  he  utterly 
failed  to  plead  facts  showing  that  he  had 
not  lost  his  right  of  rescission  under  the 
terms   of   such   order.     His   attempted  re- 
scission was  a  nullity,  and  the  answer  in- 
terposed no  valid  defense. 

It  is  furtlier  clear  that  the  answer  was  so 
defective  that  the  court  was  justified  in  ex- 
cluding testimony  thereunder.  No  request 
was  made  to  be  allowed  to  amend  same,  and 


1910. 


MiEVES  k  CO.  V.  LEWIS. 


85 


it  is  apparent  that  it  could  not  be  amended 
80  as  to  state  a  defense. 

llie  judgment  of  the  trial  court  is  af- 
finned« 

Smith,  J.,  took  no  part  in  this  decision. 


TEXAS    SUPREME  COURT. 

ANNA  U   STEVENSON  et  aU  Plffs.   in 

Err., 

V. 

J.  T.  ROGERS. 

C—  Tfex.  — ,  125  8.  W.  1.) 

Landlord  — -  suit  to  establish  title  —  ten- 
ant's rig^ht  to  set  up  title. 
A  tenant  may,  after  termination  of  the 
lease,  defend  against  an  action  by  the  land- 
lord to  recover  possession  and  establish  title, 
by  showing  a  superior  title  in  himself,  with- 
out surrendering  possession,  where  the  suc- 
cess of  the  landlord  would  destroy  the  title 
cf  the  tenant. 

(February  16,  1910.) 


Fj^RROR  to  the  Court  of  Civil  Appeals 
J  for  the  Sixth  Supreme  Judicial  Dis- 
trict to  review  a  judgment  reversing  a  judg- 
ment of  the  District  Court  for  McLennan 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  possession  of  and  title 
to  certain  lands.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Prendergast  &  Williamson  and 
John  O.  West  for  plaintiffs  in  error. 

Messrs.  Taylor  &  Gallagher  and  D.  A« 
Kelley  for  defendant  in  error. 

Rrown,  J.,  delivered  the  opinion  of  tlie 
court: 

The  application  for  a  writ  of  error  in 
this  case  was  granted  because  the  decision 
of  the  court  of  civil  appeals  practically  set- 
tles the  case.  PlaintifTs  in  error,  in  their 
application,  make  this  statement:  "We 
concede,  in  view  of  the  verdict  of  the  jury 
and  judgment  of  the  lower  court,  that  the 
land  in  controversy  was  not,  and  is  not,  on 
the  Gholson  K.  E.  i,  but  that  it  is  the 
Clark  survey.  If  the  court  of  appeals' 
opinion  is  correct,  they  should  have  reversed 
and  rendered  the  case  in  favor  of  Rogers. 


Kote.  ^'RloJit  of  tenant  to  dispute  land' 
lord^s  title  in  action  hy  latter  to  ea- 
tabllah  same. 

Only  cases  are  included  herein  which  in- 
volve the  right  of  a  tenant  to  deny  land- 
lord's title,  where  the  title  is  put  in  issue 
in  an  action  by  the  landlord  to  establish 
fame.  Cases  involving  ordinary  possessory 
a'^tioTis  and  other  actions  relating  merely  to 
the  relation  of  landlord  and  tenant  are  ex- 
cluded. 

Few  cases  have  passed  upon  the  specif- 
ic question  raised.  These,  however,  like 
Stevensow  t.  Rogers,  sustain  the  right  of 
a  tenant  to  deny  and  litigate  with  the  land- 
lord his  title  to  the  leased  premises,  where 
the  title  is  put  in  issue  by  the  landlord 
in  an  action  to  establish  it,  so  that  a 
decision  faTorable  to  the  landlord  would 
establish  his  title  as  against  any  ad- 
ver^  clainns  bv  the  tenant.  Jnclien  v. 
Tibbells.  50  Mich.  33,  14  N.  W.  690;  Heb- 
den  V.  Bina,  17  N.  D.  235,  116  N.  W.  85; 
Hamill  ▼.  Jalonick,  3  Okla.  223,  41  Pnc. 
139:  McKie  t.  Anderson,  78  Tex.  207,  14  S. 
W.  576. 

In  Joehen  v.  Tibbells,  this  doctrine  was 
applied  where  an  action  to  recover  pos- 
Rc-«^on  of  certain  premises,  and  an  action 
in  ejectment  for  the  same  relief  and  also  to 
try  title,  were  consolidated,  and  it  was  held 
tliat  in  the  action  to  recover  possession  the 
teotnt  could  not  deny  the  landlord's  possess- 
'>7  right  to  the  premises,  and  to  that  ex- 
tent the  same  rule  was  applied  in  the  eject- 
ment action,  but  to  the  extent  that  the  land- 
lord undertook  to  litigate  with  the  tenant 
tbe  title  to  the  premises,  it  was  held  that 
the  tenant  was  not  estopped  from  denying 
anv  right  claimed  by  the  landlord.  The  court 
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said:  "Where  the  landlord  seeks  to  re- 
cover the  possession,  he  can  do  so  under 
the  lease,  but  if  he  goes  farther  and  claims 
the  premises  in  fee,  tlie  tenant  is  not  es- 
topped from  denying  any  right  claimed  by 
the  plaintiff  farther  or  greater  than  that  of 
possession.  This  fully  protects  the  land- 
lord, who  regains  his  possession,  and,  the 
tenant  having  gained  no  advantage  by  tak- 
ing a  lease,  the  parties  then  are  in  proper 
position  to  litigate  the  title,  should  they 
desire  so  to  do." 

In  applying  the  doctrine  to  an  action  of 
trespass  to  try  title,  in  McKie  v.  Anderson, 
the  court  said:  '*It  has  always  been  held 
that  in  the  action  of  ejectment,  it  is  suffi- 
cient for  a  landlord  who  is  suing  his  ten- 
ant to  produce  his  lease,  and  that  estoppel 
closes  the  mouth  of  the  defendant  to  call 
his  title  in  question.  It  has  been  held 
by  this  court  that  as  a  general  rule  a  ten- 
ant cannot  dispute  his  landlord's  title. 
.  .  .  WHien  limited  to  an  action  for 
the  possession  alone  of  the  land,  there 
can  be  no  question  about  the  application 
of  the  doctrine.  But  when  it  is  the  pur- 
pose of  the  suit  not  only  to  recover  pos-. 
session,  but  to  establish  title  or  to  have 
partition,  where  the  decree  sought  will  not 
only  give  possession  of  the  land,  but,  by 
estoppel,  settle  the  title  to  it,  the  rule  does 
not  apply.  The  tenant  is  estopped  while  he 
holds  that  relation,  from  disputing  his 
landlord's  right  of  possession.  ...  As 
the  plaintiff  in  this  case  did  not  so  limit  his 
pleading  that  a  judgment  in  his  favor  would 
have  been  evidence  of  nothing  but  his  right 
to  the  possession  of  the  land,  but  on  the 
contrary  made  the  issues  of  title  and  par- 
tition, so  that  a  decree  in  his  favor  would 
have  settled  the  question  of  title  between 
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No  additional  or  diflferent  proof  can  be  of- 
fered on  a  retrial  in  the  district  court,  even 
if  it  is  reversed  and  remanded.  It  would 
be  a  useless  expense,  and  consumption  of 
the  time  of  the  court,  to  retry  the  case  in 
the  district  court,  if  the  opinion  of  the 
court  of  civil  appeals  is  the  law  and  is 
applicable  to  this  case.  We  therefore  urge 
the  supreme  court  to  grant  a  writ  of  error 
herein,  and,  if  the  court  of  appeals'  deci- 
sion is  correct,  to  reverse  and  render  this 
cause  in  favor  of  Rogers,  but  if  not,  to  re- 
verse the  decision  of  the  court  of  civil  ap- 
peals and  affirm  that  of  the  district  court." 
The  facts  found  by  the  court  of  civil  ap- 
peals are  that  plaintiffs  owned  the  N.  E.  i 
of  the  Samuel  Gholson  league  of  land  in 
McLennan  county,  and  in  the  year  1893,  by 
their  agent,  made  a  written  lease  of  said 
land  to  defendant  Rogers  and  one  Bird,  de- 
scribing the  land  as  the  N.  E.  i  of  the 
league,  in  which  lease  Rogers  and  Bird 
agreed  to  fence  a  certain  part  of  the  land, 
and  to  hold  possession  of  the  tract  leased 
for  their  lessors,  protecting  the  land  from 
trespassers.  The  Gholson  grant  was  the 
oldest  of  the  six  tracts  which  are  connected 
with  this  litigation.  The  particular  dates 
of  the  difTerent  grants  are  unimportant  and 
will  not  be  given.  Grants  in  the  names  re- 
spectively of  Levi  Pitts,  D.  Caldwell,  C. 
Caldwell,  and  N.  H.  Hobbs  lay  to  the  north 
of  the  Gholson  survey,  and  for  its  south 
boundary  line  each  called  for  the  north  line 
of  the  Gholson   league.     Rogers  owned  a 


part  of  the  Pitts  and  part  of  the  C.  Cald- 
well  surveys,   and   had   rented  one  of  tUe 
other   surveys;    he  claimed  to  control  tk 
four  tracts.     Rogers  and  Bird  had  a  fence 
along  a  part  of  the  south  line  of  the  UobU, 
which  coincided  with  the  north  line  of  a 
tract  patented  in  the  name  of  Clark  at  a 
time  subsequent  to  the  issuing  of  patent^ 
to  the  surveys  named,  upon  the  assumption 
that  there  was  a  vacancy  between  the  Ghol- 
son and  the  other  four  surveys.    The  Clark 
patent  covered  a  strip  of  land  about  2(K) 
varaa  wide  and  extending  the  length  of  the 
N.  E.  i  of  the  Gholson  league,  embracing 
the   land   lying  between  the   latter  suner 
and  the  four  surveys  on   the  north.    The 
land  in  controversy  is  a  part  of  the  Clark 
tract.     The  plaintiffs  did  not  have  actual 
possession  of  the  land  when  Teased  to  Rog- 
ers and  Bird,  and  it  was  not  pointed  out 
to  them  at  the  time.     There  was  evidence 
which  tended  to  show  that,  at  the  time  the 
lease  was   made  to  Rogers  and  Bird,  the 
attorney    and    agent    of    the    plaintiffs  be- 
lieved that  the  north  line  of  the  Gholson 
league  was  identical  with  the  south  lines 
of   the  Pitts,   the   two   Caldwells,  and  the 
Hobbs    surveys.      When    Rogers   and   Bird 
fenced    the    Gholson    land,    they   continued 
the  fence  across  the  Clark  tract  and  con- 
nected with  their  fence  on  the  south  line 
of  the  Hobbs  tract.     Bird  testified;     'The 
land  Rogers  and  I  took  possession  of  un- 
der  the   lease   was   the   land   between   the 
Peoria   road   and   the   Fort  Graham  road, 


him  and  the  defendant,  we  think  it  was 
the  right  of  the  defendant  to  prove  that  he 
owned  the  superior  title  to  the  land,  with- 
out regard  to  the  question  whether  he  was 
in  or  out  of  possession  when  he  attorned  to 
plaintiff." 

In  Hebden  v.  Bina,  the  doctrine  was  ap- 
plied in  an  action  by  a  landlord  to  deter- 
mine adverse  claims  of  his  tenant  to  the 
leased  property,  the  landlord  claiming  to 
own  in  fee,  and  it  was  held  that  the  rule 
that  a  tenant  is  estopped  to  dispute  his 
landlord's  title  did  not  apply  in  such  an  ac- 
tion, but  only  in  actions  arising  out  of  the 
relation  of  landlord  and  tenant. 

In  Hamill  v.  Jalonick,  the  doctrine  was 
also  recognized,  but  not  applied,  the  court 
holding  that  the  action  was  not  one  to  try 
title,  but  merely  to  obtain  possession  of 
the  property. 

In  Croacher  v.  Oesting,  143  Mass.  195,  9 
N.  E.  532,  it  was  held  that  under  a  plea 
of  nul  disseisin  to  a  writ  of  entry,  it  was 
permissible  for  the  tenant  to  show  title  in 
himself,  since  such  a  plea  put  the  whole 
title  in  issue;  and  it  was  said  that  the 
tenant  could  maintain  the  issue  either  upon 
the  failure  of  the  landlord  to  show  title  in 
himself  or  by  evidence  of  title  in  the  ten- 
ant. To  the  same  effect  is  Swan  v.  Stephens, 
99  Mass.  7. 
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In  Wilson  v.  Weathersby,  1  Nott  &,  iTC. 
373,  a  tenant  was  denied  the  right  to  set 
up  a  paramount  title  in  himself  in  an  ac- 
tion by  the  landlord  to  try  title  to  leased 
premises,  the  court  holding  that  the  ten- 
ant's remedy  in  such  a  case  was  to  surren- 
der possession  to  the  landlord,  and  bring  an 
independent  action  to  try  title. 

It  has  been  held  that,  during  the  rela- 
tion of  landlord  and  tenant,  a  landlord  can- 
not maintain  an  action  against  his  tenanv 
in  possession  for  the  purpose  of  determin 
ing  the  validity  of  an  adverse  title  set  u^ 
by  the  tenant;  the  theory  being  that  tc 
permit  such  an  action  and  to  apply  the 
doctrine  of  estoppel  against  a  tenant  would 
be  to  cut  off  his  adverse  title,  without  giv- 
ing him  an  opportunity  to  be  heard.  Van 
Winkle  v.  Hinckle,  21  Cal.  343. 

The  parties  to  a  lease  may  stipulate  that 
the  lease  is  not  to  affect  the  right  of  either 
party  to  claim  under  adverse  titles,  and  in 
such  case  possession  by  the  tenant  does 
not  estop  him  from  claiming  adversely  to 
the  landlord,  neither  does  it  give  himanr 
rights  which  he  otherwise  would  not  have. 
Philadelphia  v.  Schuylkill  Bridge,  4  Binn. 
283;  Sartwell  v.  Young,  126  Mich.  304,  85 
N.  W.  729.  A.  G,  S. 
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i^t  and  west,  and  running  north  and 
>uth  from  Mr.  Cole's  fence  north  of  Mr. 
.ttgen*B  fence.  Cole's  fence  was  on  the 
luth  part  of  that  quarter  and  Rogers's 
^ncc  on  the  north." 

The  court  of  civil  appeals  states  that  at 
be  date  of  the  lease  Rogers  had  some  claim 
n  the  Clark  survey,  but  the  character  of 
he  claim  is  not  disclosed.  Bird  testified 
hat  he  did  not  know  that  Rogers  claimed 
he  Clark  land  at  that  time.  In  1901  Rog- 
rs  acquired  title  to  the  Clark  land,  and  in 
'jv3  removed  the  fence  to  what  he  claimed 
o  be  the  north  line  of  the  Gholson  and  the 
outh  line  of  the  Clark  surveys. 

The  district  judge  instructed  the  jury  as 
dIIowb:  "(2)  If  you  believe  from  the  evi- 
Iwice  that  J.  T.  Rogers  and  George  P.  Bird 
t»<:)k  charge  of  this  land  and  fenced  the 
ame  as  a  part  of  the  Samuel  Gholson  sur- 
f-Vy  under  the  lease  which  they  obtained 
rora  the  plaintiffs  on  the  12th  day  of  May, 
n03.  wherein  plaintifTs  leased  to  said  Rog- 
ers and  Bird  the  northeast  quarter  .of  the 
>amuel  Gholson  league,  in  McLennan  coun- 
;t,  then  and  in  that  event  you  will  find  for 
:he  plaintiffs  for  all  of  that  portion  of 
iaid  land  that  was  included  within  the  said 
icclosure  of  said  Rogers  and  Bird,  regard- 
less of  where  you  may  find  the  original 
Lorth  line  of  the  Samuel  Gholson  league  to 
bave  been  located." 

The  defendant  requested  this  charge, 
vrhich  was  refused:  "The  plaintiffs'  title 
papers  call  to  run  to  and 'with  the  north  or 
northwest  boundary  line  of  the  Samuel 
Gholson  survey;  and  the  defendant,  J.  T. 
Rof^ers's  title  papers  call  to  run  to  and  with 
the  north  or  northwest  boundary  line  pf 
the  Samuel  Gholson  survey  on  the  opposite 
side  from  plaintiffs'  land.  Now  you  are  in- 
structed that,  if  yon  believe  from  the  testi- 
monv  that  the  land  which  the  defendant,  J. 
T.  Rogers,  has  inclosed  under  fence  built 
b?  him,  is  located  on  the  north  or  northwest 
tide  of  the  said  line  of  the  said  Gholson 
rarvey,  then  you  are  instructed  to  find  a 
verdict  for  the  defendant,  J.  T.  Rogers." 

The  jury  returned  the  following  verdict: 
"'Wi*,  the  jury,  find  for  the  plaintiffs  for  all 
tbat  portion  of  the  land  in  dispute  that  was 
included  in  the  inclosure  of  Rogers  and  Bird, 
under  the  second  paragraph  of  the  charge, 
tnd  we  find  for  the  defendant  for  that  por- 
tion of  said  strip  of  land  lying  west  of  said 
inclosure  and  the  Towash  road." 

Jadgment  was  entered  in  favor  of  plain- 
tifTs for  the  title  and  possession  of  the  land, 
in  conformity  with  the  verdict. 

The  petition  is  divided  into  four  counts : 
The  first  contains  allegations  appropriate  to 
trespass  to  try  title,  and  the  petition  is  in- 
i'THA  as  the  petition  in  such  actions  is  re- 
ared to  be.  The  second  counts  sets  up  the 
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lease  to  Rogers  and  Bird,  and  the  refusal 
of  Rogers  to  surrender  possession,  with 
prayer  for  general  relief.  The  third  and 
fourth  counts  set  up  title  in  plaintiffs  by 
five  and  ten  years'  limitation,  and  pray  for 
relief  as  in  the  preceding  counts.  The  court 
of  civil  appeals  held  that  the  district  court 
erred  in  giving  the  second  paragraph  of  the 
charge,  and  erred  in  refusing  the  charge 
requested  as  above  copied.  It  is  the  gen- 
eral riile,  that  in  an  action  by  the  lessor, 
after  the  termination  of  the  lease,  for  the 
possession  of  the  leased  premises,  the  ten- 
ant cannot  dispute  his  landlord's  title  or 
right  to  possession  without  first  surrender- 
ing the  possession  that  he  received  under 
the  lease.  When,  however,  as  in  this  case, 
the  suit  is  to  recover  possession  and  to 
establish  the  title  of  the  plaintiffs,  whereby 
the  title  of  the  tenant  would  be  destroyed, 
the  latter  may  defend  by  showing  a  superi- 
or title  in  himself.  18  Am.  dt  Eng.  Enc. 
Law,  p.  421;  24  Cyc.  Law  &  Proc.  p.  042; 
McKie  V.  Anderson,  78  Tex.  209,  14  S.  W. 
676;  Bertram  v.  Cook,  44  Mich.  397,  6  N. 
W.  868 ;  Jochen  v.  Tibbells,  60  Mich.  33,  14 
N.  W.  690;  Dodge  v.  Phelan,  2  Tex.  Civ. 
App.  448,  21  S.  W.  309.  In  McKie  v.  Ander- 
son, cited  above.  Judge  Henry  said:  "It 
has  been  held  by  this  court  that,  as  a  gen- 
eral rule,  a  tenant  cannot  dispute  his  land- 
lord's title.  Tyler  v.  Davis,  61  Tex.  674. 
When  limited  to  an  action  for  the  posses- 
sion alone  of  the  land,  there  can  be  no  ques- 
tion about  the  application  of  the  doctrine. 
But  when  it  is  the  purpose  of  the  suit 
not  only  to  recover  possession,  but  to  es- 
tablish title  or  to  have  partition,  where  the 
decree  sought  will  not  only  give  possession 
of  the  land,  but,  by  estoppel,  settle  the 
title  to  it,  the  rule  does  not  apply.  The 
tenant  is  estopped  while  he  holds  that  rela- 
tion, from  disputing  the  landlord's  right  of 
possession.  Before  doing  that,  he  should,  in 
the  language  of  Chief  Justice  Willie  in  the 
case  of  Juneman  v.  Franklin,  67  Tex.  411, 
3  S.  W.  662,  *give  up  the  advantage  he  de- 
rived from  the  tenancy  by  being  let  into 
possession,  in  order  to  remove  the  estoppel 
to  which  he  was  subjected.'  As  the  plain- 
tiff in  this  case  did  not  so  limit  his  pleading 
that  a  judgment  in  his  favor  would  have 
been  evidence  of  nothing  but  his  right  to  the 
possession  of  the  land,  but  on  the  contra- 
ry made  the  issues  of  title  and  partition, 
so  that  a  decree  in  his  favor  would  have 
settled  the  question  of  title  between  him 
and  the  defendant,  we  think  it  was  the  right 
of  the  defendant  to  prove  that  he  owned 
the  superior  title  to  the  land,  without  re- 
gard to  the  question  whether  he  was  in  or 
out  of  possession  when  he  attorned  to 
plaintiff."  Tyler  v.  Davis,  supra,  is  not  in 
conflict  with  McKie  v.  Anderson.     In  that 
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case  (Tyler  v.  Davis)  the  court  held  that 
the  tenant  could  not  set  up  against  his 
landlord  an  outstanding  title  with  which  he 
did  not  connect  himself,  and  that,  when  the 
plaintiff  established  the  tenancy  of  the  de- 
fendant, he  showed  a  right  of  recovery 
which  the  defendant  had  not  met  by  proof 
of  a  superior  title  with  which  he  did  not 
connect  himself.  It  is  strongly  implied 
that  the  defense  would  have  been  good  if 
defendant  had  shown  that  he  owned  the 
superior  title  to  the  land. 

The  application  for  writ  of  error  omits 
all  issues  except  the'  right  of  Rogers,  as  a 
lessee  of  plaintiffs,  to  defend  against  this 
action  (to  recover  possession  of  and  title 
to  the  land),  by  showing  a  superior  title 
in  himself.  The  application  admits  that 
the  plaintiffs  have  no  title  to  the  land,  and 
the  undisputed  evidence  shows  that  Rogers 
has  the  title  to  the  Clark  survey,  the  land 
in  controversy.  In  accordance  with  the  au- 
thorities before  cited,  we  hold  that  Rogers 
presented  and  sustained  a  valid  defense  to 
the  plaintiffs'  action.  The  court  of  civil 
appeals  properly  held  that  the  trial  court 
erred  in  refusing  to  give  defendant's  special 
charge.  It  is  therefore  ordered  that  judg- 
ment be  here  entered  that  plaintiffs  take 
nothing  by  their  suit,  and  that  Rogers  go 
hence  without  day,  and  recover  all  costs. 

Petition  for  rehearing  denied. 


WASHINGTON  SUPREME  COURT. 

MABEL  GORDON,  by  Guardian  ad  Litem, 

Appt., 

V. 

SNOQUALMIE     LUlVfBER     &     SHINGLE 
COMPANY,  Respt. 

(—  Wash.  — ,  109  Pac.  1044.) 

Negligence  —  attractlTe  nuisance  —  hot- 
water  barrel. 

1.  A  barrel  to  receive  the  exhaust  steam 
from  a  mill,  which  is  covered,  accessible  only 
on  one  side,  and  filled  with  hot  water,  from 
which  steam  continually  arises,  is  not,  if  it 
appeared  to  be  safe,  an  attractive  nuisance 
so  as  to  render  the  owner  liable  for  the 
scalding  of  a  child  going  to  it  for  water, 
although  to  his  knowledge  children  had  been 
in  the  habit  of  playing  near  it  and  taking 
water  from  it. 

Same  —  absence  of  notice  of  danger. 

2.  The  owner  of  a  mill  who  maintains  a 
barrel  to  receive  exhaust  steam,  which  is 
kept  full  of  steaming  hot  water,  is  not 
liable  for  the  scalding  of  a  child  who  goes 

Note. —  The  general  doctrine  of  attrnct 
ive  nuisance  is  treat(»d  in  a  nnte  to  Cahill 
V.  Stone,  19  L.R.A.(N.S.)   1094. 
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to  it  for  water,  by  the  plug  coming  out  of 
the  bunghole,  if  the  plug  was  a  substautn. 
one,  and  the  owner  was  not  shown  to  bare 
had  notice  that  it  had  become  loose, 

(Dunbar,  J.,  dissents.) 

(July  2,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  o! 
the  Superior  Court  for  Snohomisb 
County  dismissing  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleg^^i 
to  have  been  caused  by  defendant's  negli- 
gence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jackson  Silbaugli,  for  appellant: 

The  exhaust  barrel  was  an  attractive  nui- 
sance. 

Kinchlow  v.  Midland  Elevator  Co.  57  Kan.    | 
374,  46  Pac.  703. 

Whether  the  danger  to  children  was  rea- 
sonably to  be  contemplated  was  for  the  jury. 

McAllister  v.  Seattle  Brewing  &.  Malticg 
Co.  44  Wash.  179,  87  Pac.  68;  Sioux  City  i 
P.  R.  Co.  V.  Stout,  17  Wall.  657,  21  L  ed 
745;  Kinchlow  v.  Midland  Elevator  Co.  su 
pra;    Pekin  v.  McMahon,   154  111.   141,  27 
L.R.A.  206,  45  Am.  St.  Rep.  114,  39  X.  E. 
484;  Edgington  v.  Burlington,  C.  R.  &  K.  R. 
Co.  116  Iowa,  410,  57  L.R.A.  561,  90  K.  W. 
95;  Berg  v.  Minneapolis  &  St  L.  R.  Co.  95 
Minn.  404,  104  N.  W.  293,  5  A.  &  E.  Ann. 
Cas.  375;  Ott  v.  Johnson,  38  Tex.  Civ.  App. 
491,  86  S.  W.  649;  Kansas  City  v.  Siese,  71 
Kan.  283,  80  Pac.  626;   Price  v.  Atchison 
Water  Co.  68  Kan.  551,  62  Am.  St.  Rep.  625, 
60  Pac.  450. 

Messrs.     Brownell     &     Coleman    ani 
Francis  H.  Brownell,  for  respondent: 

The  barrel  was  not  an  "attractive  nui- 
sance." 

Curtis  V.  Tenino  Stone  Quarries,  37  Wash. 
361,79  Pac.  955;  Harris  v.  Cowles,  38  Wa«H. 
336,  107  Am.  St.  Rep.  847,  80  Pac.  537; 
Clark  V.  Northern  P.  R.  Co.  29  Wash.  140, 
69  L.R.A.  508,  69  Pac.  636;  Delaware,  L.  4 
W.  R.  Co.  V.  Reich,  61  N.  J.  L.  635,  41  L.R.A. 
831,  68' Am.  St.  Rep.  727,  40  Atl.  682;  Sal- 
laday  v.  Old  Dominion  Copper  Min.  k  Smelt- 
ing Co.  (Ariz.)  100  Pac.  441;  Peters  v.  IV»w- 
man,  115  Cal.  345,  56  Am.  St  Rep.  106,  47 
Pac.  113,  598;  Klix  v.  Nieman,  68  Wis.  271, 
60  Am.  Rep.  854,  32  N.  W.  223;  Richards  t. 
Connell,  45  Neb.  467,  63  N.  W.  915;  Murpby 
V.  Brooklyn,  118  N.  Y.  575,  28  N.  E.  8S7; 
Cooper  V.  Overton,  102  Tenn.  211,  45  L.R.A. 
591,  73  Am.  St.  Rep.  864,  52  S.  W.  183; 
Overholt  v.  Vieths,  93  Mo.  422,  3  Am.  St 
Rep.  657,  6  S.  W.  74;  Ritz  v.  Wheeling,  45 
W.  Va.  262,  43  L.R.A.  148,  31  S.  E.  994. 

Mount,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  the  plaintiff, 
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)[abel  Gordon,   a  minor,  by   her  guardian 
ati  litemj  to  recover  for  personal  injuries. 
At  the  conclusion  of  the  evidence  for  the 
plaintiff,  the  trial  court  dismissed  the  case. 
The  plaintiff  has  appealed  from  that  order. 
The  facts  are  substantially  as  follows :  At 
the  time  of  the  appellant's  injury,  the  re- 
spondent operated  a  shingle  mill  in  the  town 
of  Snoquahnie,  in  this  state.    The  mill  was 
located  on  the  right  of  way  of  the  Northern 
Pacific  Railway  Company,  to  the  east  of  the 
main  track  of  that  coirpany.    The  appellant 
lived  with    her    father    and   mother    about 
160  feet  west  of  the  mill.     The  main  line 
of  the  railway   company  ran   between  the 
mill  and  her  home.     The  plaintiff  was  "go- 
ing on  ten  years  old."     The  mill  company 
carried  an  exhaust  steam  pipe  from  its  dry 
kiln,  a  distance  of  110  feet,  where  the  pipe 
emptied  into  a  barrel.    This  barrel  was  60 
feet  from  the  nearest  building  and  48  feet 
east  of  the  railway  track.    It  was  placed  at 
the  edge  of  an  old  millpond  which  had  be- 
come filled  np  with  logs  and  debris.     The 
barrel    waa    accessible    from    the    railroad 
track.    It  waa  full  of  hot  water,  from  which 
Bteam  or  vapor  constantly  arose.    The  men 
from   the    mill   used    the   water   from    the 
barrel  for  washing  purposes,  and  people  in 
the  vicinity   were  accustomed   to  go  there 
for  water  for  domestic  purposes.     Children 
sometimes  played  near  the  barrel  and  took 
water  therefrom.    A  cover  was  kept  on  the 
barrel.     About  the  middle  of  the  barrel  a 
wooden  cedar  plug  was  placed  in  the  bung- 
hole  of  the  barrel.     There  was  no  rail  or 
guard   around    the    barrel,   and    no    notice 
warning  people  away.     It  simply  stood  by 
the  pile  of  debris,  and  was  readily  accessi- 
ble to  anyone  who  desired  to  go  to  it  from 
the  direction  of  the  railway  track.    On  July 
2,  1907,  the  mother  of  the  appellant  started 
from  her  home,  on  the  west  of  the  rail- 
way track,  to  go  to  the  barrel  for  a  pail 
of  hot  water.     While  on  her  way,  she  was 
stopped   by    a    neighbor    woman,    and    she 
placed  her  bucket  down  upon  the  ground. 
The  little  girl  took  up  the  bucket  and  ran 
on  to  the  barrel,  and,  while  in  the  act  of 
dipping  water   from   the   barrel,   the   plug 
came  out,  and  hot  water  poured  on  her  leg, 
scalding    the    limb    from    the   knee    down. 
After  the  child  was  taken  home,  the  father 
went  over  to  the  barrel  and  picked  up  the 
plug,  which  he  testified  was  wrapped  with 
some  kind  of  burlap  which  was  rotten.  The 
plug  was  a  solid  cedar  plug,  about  6  inches 
long,  and  2  inches  in  diameter  at  one  end 
ud  1|  inches   in  diameter  at   the   other. 
The  little  girl  had  taken  water  from  the 
barrel  before  to  wash  doll  clothes  and  to 
wet  and  with.    She  had  also  played  around 
there  with  other  children.    The  men  run- 
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ning   the   mill   had    seen   her   there   often, 
and  she  had  never  been  told  to  keep  away. 

It  is  argued  by  counsel  for  appellant  that 
the  barrel  of  hot  water  was  an  attractive 
nuisance,  and  the  danger  to  children  should 
have  been  contemplated,  and  that  the  ques- 
tion of  negligence  of  the  respondent  was 
therefore  one  for  the  jury.  Cases  are  cited 
to  the  effect  that  appliances  not  in  them- 
selves dangerous  may  be  exposed  in  such  a 
way  as  to  become  dangerous  and  render  the 
owner  liable  for  injuries  caused  thereby. 
McAllister  v.  Seattle  Brewing  &  Malting  Co. 
44  Wash.  179,  87  Pac.  68,  and  Kinchlow  v. 
Midland  Elevator  Co.  6i7  Kan.  374,  46  Pac. 
703,  are  relied  upon.  The  first  of  these  cases 
was  where  a  sheave  wheel  over  which  a 
cable  operated  was  located  in  a  place  where 
people  were  accustomed  to  travel.  The 
wheel  was  stopped  and  started  at  intervals. 
A  boy  upon  the  street  saw  it  and  placed  his 
foot  upon  the  slowly  moving  cable,  when  it 
started  up  rapidly,  Und  the  boy's  foot  was 
drawn  between  the  cable  and  the  pulley. 
We  held  in  that  case  that  the  question 
whether  the  sheave  wheel  was  dangerous  or 
attractive  to  children,  and  must  have  been 
foreseen,  was  one  for  the  jury.  In  that  case 
we  said  :  "Where  the  dangerous  machinery 
is  connected  with  an  ordinary  manufac- 
turing plant,  and  so  surrounded  with  the 
ordinary  safeguards  as  to  legitimately  lead 
to  the  conclusion  that  children  of  immature 
years  unattended  will  not  approach  it,  the 
owner  or  operator  owes  no  such  duty  of 
active  vigilance  to  possible  trespassing  chil- 
dren as  requires  him  to  keep  a  guard  over 
the  premises,  and  hence  is  not  responsible 
if  a  child  does  approach  and  meet  with  in- 
jury from  such  machinery.  .  .  .  On  the 
other  hand,  we  have  held,  that  where  dan- 
gerous machinery  and  dangerous  substances, 
of  a  character  likely  to  excite  the  curiosity 
of  children  and  allure  them  into  danger, 
have  been  left  unguarded  in  exposed  places 
close  to  the  highways,  or  playgrounds  of 
children,  even  though  on  the  premises  of 
the  owner,  and  children  have  been  attracted 
to  them  and  met  with  injury,  the  owner  or 
person  leaving  the  dangerous  machinery  or 
substance  is  liable  for  such  injury." 

We  think  the  case  at  bar  falls  within  the 
principle  of  the  first  rule  there  stated. 
The  barrel  of  hot  water  was  connected 
with  an  ordinary  manufacturing  plant.  It 
was  so  surrounded  as  to  appear  absolutely 
safe.  It  was  a  wooden  barrel,  apparently 
3  feet  high  by  about  18  inches  in  diameter. 
It  was  covered  with  a  lid.  Steam  or  vapor 
was  issuing  from  it  at  all  times,  and  some- 
times water  was  bubbling  over  the  sides. 
It  was  accessible  only  from  one  side,  while 
the  other  sides  were  surrounded  by  debris. 
The  approach  to  it  was  by  walking  a  large, 
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fl&t   timber,   upon    one   end    of   which    the 
barrel  was  standing.     The  little  girl,  while 
of  the  age  of  nine  years,  knew   that  the 
water  was  hot,  had  used  it  before,  and  had 
been    there    frequently.     Her    parents,    of 
course,  knew  that  the  water  in  the  barrel 
was  hot.    They  knew  the  location  atid  con- 
dition of  the  barrel,  and  they  permitted  her 
to  go  there,  and  had  never  warned  her  to 
keep  away.     This  shows  conclusively  that 
they   did  not   apprehend   any   danger,   and 
there  is  no  evidence  in  the  record  showing 
that  anyone  supposed  or  considered  the  bar- 
rel dangerous.     The  inference  is  that  it  ap- 
peared safe.     In  other  words,  the  barrel  of 
hot   water   was   so    surrounded   with   ordi- 
nary safeguards  that  it  was  apparently  safe 
and  would  not  be  supposed  to  be  dangerous 
even  for  children  to  play  around;  not  even 
the   parents  of  the  child   who  went   there 
anticipated    danger.      Under    such    circum- 
stances, it  cannot  be  held  that  the  respond- 
ent was  bound  to  apprehend  danger  which 
was  not  apparent.     It  is  true  that  children 
had   upon    previous   occasions   played   near 
the  barrel,  and  that  they  had  taken  water 
from  the  barrel.     It  may  be  conceded  that 
they  were  lured  there,  and  it  may  also  be 
conceded   that  the  hot  water   was   danger- 
ous.   Still  the  evidence  does  not  show  that 
the   water   was   unguarded,   or   exposed   in 
such  a  way  as  to  render  the  respondent  lia- 
ble.    Tlie  barrel  was  a  substantial  one,  se- 
curely placed,   and  covered   in   plain  view. 
There  was  no  element  of  a  trap  about  it. 
The  plug  which  came  out  is  a  substantial 
one,  and,  so  far  as  the  evidence  shows,  may 
have  been  removed  and  insecurely  replaced 
by  someone  a  short  time  before  the  acci- 
dent.   It  is  not  shown  what  caused  the  plug 
to  come  out,  and  there  is  no  showing  of 
notice,  or  opportunity  of  notice,  to  respond- 
ent of  a  defective  condition  of   the  barrel 
or  the  plug.  Under  these  circumstances,  it 
cannot  be  held  that  the  case  falls  within 
the   rule  upon  which   the  McAllister   Case 
was  based,  or  upon  the  rule  of  safe  place, 
or  of  a  trap,  as  in  the  Kansas  case.    It  falls 
within  the  rule  of  Clark  v.  Northern  P.  "R. 
Co.  29  Wash.  139,  59  L.R.A.  508,  69  Pac. 
630;   Curtis  v.  Tenino  Stone  Quarries,   37 
Wash.    355,    79    Pac.    955,    and    Harris    v. 
Cowles,   38   Wash.   331,   107   Am.   St.   Rep. 
847,  80  Pac.   637,  where  the  owner  would 
not  ordinarily  apprehend  danger. 

The  barrel  of  hot  water  in  this  case  can- 
not be  held  to  be  an  attractive  nuisance.  It 
is  true  the  water  in  it  was  hot;  but  this 
fact  caused  steam  or  vapor  to  arise  from  it 
at  all  times,  and  consequently  was  a  warn- 
ing to  even  a  child  of  the  tender  age  of  nine 
years  that  the  water  would  burn  if  she 
came  in  contact  with  it.  The  fact  that  the 
water  was  hot  would  tend  to  prevent  chil- 
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dren  playing  in  it,  much  more  bo  thaL  if 
the  water  were  cold  or  merely  warm.    11 
this   barrel    had   contained    cold    water,  it 
could  not  be  held  to  be  an  attractive  n  li- 
sance.     If  the  barrel  of  water  in  this  case 
may  be  held  to  be  inherently  dangerous,  so 
as  to  belong  to  that  class  of  cases  wliere 
owners  are  liable  for  accidents  to  children, 
then  the  barrel  of  rain  water,  or  the  pond, 
or  the  cherry  tree,  or  a  fire  on  a  vacant 
city  lot  near  where  children  are  accustomed 
to  play,  is  an   attractive  nuisance,  and  if 
children  are  drowned  or  injured  therein  the 
owners   of  such   lots  are   liable.     Such,  of 
course,  is  not  the  rule.     In  Ritz  v.  Wheel- 
ing, 45  W.  Va.  270,  43  L.R.A.   148,  31  S. 
E.  994,  the  court  said :     "Almost  everythin-j 
will  attract  some  child.     The  pretty  horse, 
or  the  bright  red  mowing  machine,  or  the 
pond   in   the   farmer's   field,   the   millpond, 
canal,   the   railroad  cars,  the  moving  car- 
riage in  the  street,  electric  works,  and  in- 
finite other  things,  attract  the  child,  as  well 
aa   the   city's   reservoir.     To   what    things 
is  the  rule  to  be  limited?     And  where  will 
not  the  curiosity,  the  thoughtlessness,  and 
the  agile  feet  of  the  truant  boy  carry  him? 
He  climbs  into  the  high  barn  and  the  high 
cherry  tree.-    Are  they,  too,  to  be  watched 
and   guarded   against   himT     Aa   was   well 
said  in  Gillespie  v.  McGowan,  100  Pa.  144, 
45  Am.  Rep.  365,  this  rule  'would   charjre 
the  duty  of  the  protection  of  children  upon 
every    member    of    the    community    except 
their  parents.*     A  very  onerous  duty!" 

We  think  the  barrel  was  not  of  such  a 
nature  aa  to  require  the  respondent  to  an- 
ticipate danger,  and  therefore  the  trial 
court  correctly  dismissed  the  case. 

The  judgment  must  be  affirmed. 

Rudkin,  Ch.  J.,  and  Crow  and  Parker, 
JJ.,  concur. 

Dunbar,  J.,  dissenting: 

I  dissent.  It  seems  to  me,  from  the 
statement  of  the  case  presented  in  the  ma- 
jority opinion,  that  the  judgment  ought  to 
be  reversed.  The  testimony  shows  that  the 
children  in  the  neighborhood  used  this 
ground  for  playing  purposes;  that  this  fact 
was  known  to  the  operators  of  the  mill,  as 
was  also  the  fact  that  water  from  the  bar- 
rel was  used  generally  by  the  settlers  in 
the  neighborhood.  The  argument  is  that 
the  barrel  of  hot  water  was  so  surrounded 
with  ordinary  safeguards  that  it  was  ap- 
parently safe,  and  that  it  would  not  be 
supposed  to  be  dangerous.  Of  course,  if  there 
had  been  an  apparent  danger,  then  the  ele- 
ment of  contributory  negligence  would  enter 
in,  and  there  could  be  no  recovery.  But 
the  fact  that  it  was  not  apparently  danger- 
ous, and  was  dangerous  in  fact,  throws  tht 
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burden  of  ascertaining  the  danger  upon  the 
party  who  placed  it  there,  was  operating 
it,  and  was  responsible  for  it.  The  evi- 
dence does  not  show  •  in  what  manner  the 
ping  was  removed.  The  child  was  so  badly 
bart  at  the  time  the  accident  occurred  that 
she  was  not  able  to  remember  anything 
Tery  definitely  about  it,  except  that  the 
water  poured  out  on  her  and  injured  her 
when  she  was  attempting  to  get  water.  It 
may  have  been  that  the  plug  was  so  loosely 
maintained  there  that,  in  brushing  against 
it,  it  came  out.  It  may  have  been  that  she 
stepped  on  it,  to  aid  her  in  getting  to  the 
top  of  the  barrel  for  the  purpose  of  getting 
«ater.  But,  in  any  event,  it  proved  to  have 
been  dangerous,  and  a  view  of  the  plug  is 
convincing  that  it  was,  at  least,  a  very 
rude  and  insufiScient  fastening  to  a  barrel 
of  scalding  water  in  a  place  which  was 
frequented  by  the  neighborhood,  and  by  the 
children  of  the  neighborhood,  who  were 
known  to  play  around  it,  who  used  it  to 
wash  their  doll  clothes  in,  and  to  wet  sand 
for  the  purpose  of  making  sand  houses. 

The  opinion  relies  largely  upon  Ritz  v. 
Wheeling,  45   W.   Va.  262,  43  L.R.A.   148, 
31  S.  E.  994;  but  all  that  is  said  in  that 
ca«e  was  the  purest  dictum.     That  was  a 
case  where  a  child  was  drowned  in  a  reser- 
voir belonging  to  the  city  of  Wheeling,  and 
the  court  decided  that,  in  the  absence  of  a 
EUtutory  provision,  the  city  was  not  liable, 
under  the  theory  that,  where  a  city,  under 
the  authority  of  the  general   law,   under- 
takea  a  work  for  the  sole  use  and  benefit 
of  the  public,  it  is  not  liable  for  an   in- 
jury caused  by  negligent  or  defective  act  of 
its  servants,    unless    some    statute,   either 
directly  or  by  implication,  gives  a  private 
lemedy ;  and,  there  being  no  statute  in  that 
state  giving  a   private   remedy,   the   court 
held  that  the   action   could   not  be  main- 
tained.    8o  that  it  was  not  necessary  to 
discuss  the  question  of  liability,  so  far  as 
the  negligence  of  the  city  was  concerned. 
The  writer  of  the  opinion,  though,  saw  fit 
to  go  outside  of  the  necessities  of  the  case, 
to  deliver  a  discursive,  flowery,  and  poet- 
ical dissertation  on  the  allurements  in  na- 
ture which    beset   children,    a    portion    of 
which  is  presented  by  the  majority  opinion. 
If   this    thought,    which    was    solely    the 
thought  of  the   writer  of  the  opinion  and 
for  which  the  court  was  in  no  way  respon- 
sible, were  to  be  followed,  it  would  logically 
follow  that  there  could  be  no  recovery  for 
s  damage  to  children  where  they  had  been 
lured  into  danger.     But  it  would  be  safer 
Md  more  satisfactory  to  practitioners,  as 
veil  as  clients,  if  this  court  would  follow 
the  principles  enunciated  in  its  own  deci- 
iions,  rather  than   those   of  courts   where 
the  general  principles   announced  by  thia 
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court  have  been  repudiated,  as  in  the  case 
just  cited.  This  court  has  taken  the  reverse 
of  the  view  taken  by  the  court  in  that  case 
on  every  question  discussed;  and  an  ex- 
amination of  that  case  shows  that  many  of 
the  cases  which  were  severely  criticized  in 
the  opinion  were  cases  announcing  the  prin- 
ciples which  have  been  adopted  by  this 
court.  This  case,  in  my  opinion,  cannot 
be  distinguished  from  McAllister  v.  Seattle 
Brewing  &  Malting  Co.  44  Wash.  179,  87 
Pac.  68,  where  the  two  rules  were  an- 
nounced as  set  forth  in  the  majority  opin- 
ion. But  certainly  the  first  rule  announced : 
viz.,  that  "where  the  dangerous  machinery 
is  connected  with  an  ordinary  manufac- 
turing plant,  and  so  surrounded  with  the 
ordinary  safeguards  as  to  legitimately  lead 
to  the  conclusion  that  children  of  imma- 
ture years  unattended  will  not  approach  it, 
the  owner  or  operator  owes  no  such  duty  of 
active  vigilance  to  possible  trespassing  chil- 
dren as  requires  him  to  keep  a  guard  over 
the  premises,*' — is  not  applicable  to  this 
case.  There  is  no  question  here  of  leading 
the  owners  of  this  plant  to  the  legitimate 
conclusion  that  children  of  immature  years 
would  not  approach  it;  for  the  testimony 
is  to  the  effect  that  they  did  approach  it, 
that  the  owners  knew  that  they  approached 
it,  that  it  was  an  accommodation  to  the 
people  of  the  neighborhood  generally,  which 
was  conferred  upon  them  by  the  company, 
and  that  the  use  had  gone  to  such  an  ex- 
tent that  it  must  be  presumed  that  they 
were  there  by  invitation  of  the  owners. 
But,  quoting  again  from  the  same  opin- 
ion: "On  the  other  hand,  we  have  held 
that,  where  dangerous  machinery  and  dan- 
gerous substances,  of  a  character  likely  to 
excite  the  curiosity  of  children  and  allure 
them  into  danger,  have  been  left  unguard- 
ed in  exposed  places  close  to  the  highways, 
or  playgrounds  of  children,  even  though  on 
the  premises  of  the  owner,  and  children 
have  been  attracted  to  them  and  met  with 
injury,  the  owner  or  person  leaving  the  dan- 
gerous machinery  or  substance  is  liable  for 
such  injury." 

This  case  falls  squarely  within  that  an- 
nouncement. The  dangerous  place  was  left. 
The  bubbling  and  steam  of  the  water  were 
visible  and  were  likely  to  excite  the  curios- 
ity of  children.  It  was  not  safely  guarded. 
If  the  barrel  had  been  furnished  with  an 
ordinary  faucet  by  which  to  turn  the  water 
on  and  off,  it  would  have  been  some  notice 
that  the  water  would  escape  if  the  faucet 
were  manipulated.  But  here  the  exhibit 
in  the  case  shows  that  it  was  simply  a 
bungling  device  which  would  naturally,  if 
children  were  playing  around  it,  result  in 
the  casualty  which  is  the  subject  of  this 
controversy.    In  discussing  this  question  in 
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the  case  just  above  cited,  we  further  said, 
after  reviewing  some  prior  cases:  "The 
children  injured  in  each  case  had  no  spe- 
cial license  to  be  at  the  place  where  the  in- 
jury occurred,  nor  did  the  owner  of  the. 
articles  or  substance  causing  the  injury 
owe  to  the  children  any  special  duty  of 
protection  or  care.  But  the  cases  are  rested 
on  the  principle  that  it  is  negligence  in 
itself  to  leave,  exposed  and  unguarded  near 
the  haunts  of  children,  dangerous  machin- 
ery or  compounds  which  must  necessarily 
result  in  injury  to  them  if  they  came  in 
contact  with  it.  It  matters  not  that  the 
dangerous  article  may  be  on  the  premises  of 
its  owner,  or  that  the  injured  person  must 
become  technically  a  trespasser  to  approach 
it.  It  is  enough  that  the  thing  is  dan- 
gerous in  itself,  and  is  attractive  and  al- 
luring to  children,  and  has  been  left  ex- 
posed and  unguarded  in  a  place  where  it 
must  reasonably  have  been  anticipated 
that  children  woud  be  attracted  to  it,  and 
tempted  to  play  with  and  handle  it," — an 
altogether  different  sentiment  from  the  un- 
called for  expression  of  opinion  by  the  judge 
who  wrote  the  opinion  in  the  Wheeling 
Case.  It  seems  to  me  that  this  is  a  stronger 
case  in  favor  of  reversal  than  that  case, 
for  there  the  boy  was  passing  over  the  plant 
of  the  brewing  company,  and  here  the  child 
was  simply  doing  what  the  whole  neighbor- 
hood had  license  to  do,  viz,,  trying  to  obtain 
water  from  this  barrel. 

The  judgment,  in  my  opinion,  should  be 
reversed,  and  the  case  allowed  to  go  to  the 
jury. 


WISCONSIN  SUPREME  COURT. 

SOUTHWESTERN     SLATE     COMPANY, 

Appt., 

V. 

DAVID  STEPHENS,  Respt. 
(139  Wis.  616,  120  N.  W.  408.) 

Contract  —  place  of  formation. 

1.  The  acceptance,  by  subscribers,  of  an 
offer  by  a  foreign  corporation  to  sell  its 
stock  in  the  state  of  their  residence,  com- 
pletes the  contract  there. 

Foreign  corporation  —  contract  —  sale 
of  stock. 

2.  The  obligation  of  a  corporation  to  per- 
sons who  subscribe  to  its  stock  affects  its 
personal  liability,  within  the  meniiinpf  of  a 
statute  invalidating  contracts  affecting  such 
liability  made  by  any  foreign  corporation 
which  has  not  complied  with  the  local  laws 
so  as  to  be  entitled  to  do  business  within 
the  state,  and  a  foreign  corporation  which 
has  not  complied  with  the  laws  cannot 
therefore  enforce,  in  the  courts  of  the  state 
where  tlie  statute  was  enacted,  contracts  of 
19  L.R.A.(N.S.) 


subscription  to  its  capital  stock  made  with- 
in such  state. 

Commerce  —  sale  of  corporate  stock. 

3.  The  sale  by  a  foreign  corporation,  with- 
in a  state,  of  unissued  shares  of  its  capital 
stock,  is  not  a  transaction  of  intersuie 
commerce. 


APPEAL 
of  tlie 
dismissing 
brought  to 
be  due  on 
Affirmed. 


(March   30,    1909.) 

by  plaintiff  from  a  judgment 
Circuit  Court  for  Dane  County 
the  complaint  in  an  action 
recover  the  balance  alleged  to 
a   stock  subscription  contract 


Statement  by  Barnes,  J.: 

This  action  is  brought  to  recover  a  bal- 
ance alleged  to  be  due  on  an  unpaid  sub- 
scription for  capital  stock  of  the  plaintitT. 
The  plaintiff  was  incorporated  June  IC, 
1905,  with  an  authorized  capital  stock  of 
$500,000.     Its  principal   place  of  business 

Note,  —  Enforceability  of  suhscription 
to  stock  of  foreign  corporation  Uiat 
has  not  complied  with  local  laws. 

The  question  left  undecided  in  Solars- 
WESTERN  Slate  Co.  v.  Stephens,  whether 
the  taking  of  a  subscription  to  its  capital 
stock  by  a  foreign  corporation  consti- 
tutes the  doing  of  business  in  the 
state  within  the  meaning  of  a  statute 
forbidding  foreign  corporations  to  do 
business  within  a  state  until  certain 
requirements  have  been  complied  with,  is 
one  which  is  generally  answered  in  the  neg- 
ative. Payson  v.  Withers,  5  Bias.  269,  Fed. 
Cas.  No.  10,864;  Bartlett  v.  Chouteau  Ins. 
Co.  18  Kan.  369;  First  Nat.  Bank  v.  Leeper, 
121  Mo.  App.  688,  97  S.  W.  636;  Union 
Trust  Co.  V.  Sickles,  126  App.  Div.  105,  109 
N.  Y.  Supp.  262;  Wildwood  Pavilion  Co.  v. 
Hamilton,  16  Pa.  Super.  Ct.  389,  reversing 
7  Pa.  Dist.  R.  747 ;  Galena  Min.  &  Smelting 
Co.  V.  Frazier,  20  Pa.  Super.  Ct.  394. 
Though  the  contrary  has  been  held,  Wil- 
liams V.  Cullin,  59  Mo.  App.  30. 

The  statute  respecting  foreign  corpora- 
tions and  their  agents,  under  which  Pay- 
son  V.  Withers,  supra,  was  decided,  de- 
clared: (1)  That  the  agents  before  enter- 
ing upon  their  duties  in  the  state  should 
deposit  a  power  of  attorney,  commission, 
or  other  authority  under  which  they  act  as 
agents;  (2)  that  the  agents  should  61p  the 
authority  of  the  board  of  directors  author- 
izing citizens  of  the  state  to  maintain  ac- 
tions in  the  state  in  relation  to  any  con- 
tracts, and  authorizing  service  of  process: 
(3)  that  service  of  process  on  the  agents 
should  be  sufficient;  (4)  that  foreign  corpo- 
rations should  not  enforce  any  contracts 
made  by  their  agents,  before  a  compli- 
ance with  provisions  1  and  2;  (5)  tnat 
any  person  who  should  directly  or  indirect- 
ly make  any  contract  or  transact  any  busi- 
ness on  account  of  such  foreign  corporation 
should  be  deemed  an  agent  of  the  corpora- 
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was  Pierre,  South  Dakota,  and  outside  of 
South  Dakota  its  principal  place  of  business 
was  the  city  of  Chicago.  Its  articles  of  in- 
corporation empowered  it  to  engage  in  a 
great  many  different  kinds  of  business, 
among  them  the  operation  of  mines  and 
quarries,  and  dealing  in  the  capital  stock 
and  bonds  of  the  plaintiff  or  any  other 
corporation.  The  business  in  which  the 
company  was  engaged,  in  so  far  as  it 
was  engaged  in  any  business,  was  develop- 
ing slate  quarries  in  Arkansas.  It  never 
complied  with  the  provisions  of  §  1770b, 
Stat.  1898.  Prior  to  November,  1905,  the 
company  had  issued  $232,000  of  paid-up 
stock.  At  a  meeting  of  the  board  of  di- 
rectors held  in  Chicago  in  August,  1905, 
it  was  decided  to  sell  a  portion  of  the  au- 
thorized and   unissued  stock  of  the   com- 


pany in  order  to  provide  the  necessary 
working  capital;  and  a  resolution  was 
passed  authorizing  the  secretary  to  sell 
such  stock  at  not  less  than  par,  and  also 
authorizing  him  to  offer  a  commission  for 
the  sale  of  the  same  not  exceeding  15  per 
cent  of  the  amount  realized  upon  such  sale. 
N.  B.  Van  Slyke,  of  Madison,  Wisconsin, 
was  president  of  the  company,  and  J.  M. 
Van  Slyke  was  its  secretary.  An  arrange- 
ment was  entered  into  with  one  Frank  M. 
Wootton,  a  broker  of  Madison,  to  sell  the 
capital  stock  of  the  corporation  to  the 
amount  of  $100,000.  There  is  some  dis- 
pute in  the  testimony  as  to  whether  this 
contract  was  made  on  behalf  of  the  com- 
pany by  J.  M.  Van  Slyke  or  by  N.  B.  Van 
Slyke.  The  court  found  that  the  contract 
was  made  with  the  latter.     Mr.   Wootton 


tion,  subject  to  the  provisions  of  the  stat- 
ute; and  (G)  that  provision  5  should  not 
apply  to  persons  acting  as  agents  for  a  spe- 
cial or  temporay  purpose,  and  for  a  pur- 
jw>55e  not  within  the  ordinary  business  of  the 
corporation.  It  was'  held  that  soliciting 
subscript  ions  to  the  stock  of  a  foreign  cor- 
poration is  not  "such  an  act  or  agreement  as 
vas  contemplated  by  this  law  and  which  it 
intended  to  render  inoperative  unless  the 
a?ent  had  complied  with  its  conditions.*' 
The  court  said:  "This  act  relates  to  the 
usual  business  done  by  a  corporation  and 
hy  its  agents,  and  does  not  refer  to  obtain- 
ing subscription  to  its  stock.  The  ordinary 
business,  for  instance,  done  ^by  the  corpora- 
tion in  question  here,  was  an  insurance  busi- 
ness. The  obtaining  of  subscriptions  was  an 
act  preliminary  to  the  commencement  of  its 
business.  When  the  subscriptions  were  ob- 
tained, and  the  corporation  was  set  in  mo- 
tion and  was  made  to  perform  its  functions, 
then  the  ordinary  business  referred  to  by 
this  act  began, — ^the  issuing  of  policies  of 
insurance  and  performing  the  general  and 
other  business  connected  with  such  corpo- 
rations." 

In  Bartlett  v.  Chouteau  Ins.  Co.  supra,  it 
vas  held  that  a  statute  providing  that  no 
foreign  insurance  "shall  directly  or  indi- 
rectly take  risks,  or  transact  any  business 
of  insurance,  without  first  obtaining  a 
certificate  of  authority  from  the  auditor  of 
the  state,"  does  not,  even  when  the  certifi- 
cate is  not  obtained,  invalidate  subscriptions 
to  its  capital  stock  taken  within  the  state, 
or  notes  ?iven  in  payment  thereof. 

In  Williams  v.  Scull  in,  supra,  under  a 
statute  providing  that  foreign  corporations 
most  comply  with  certain  reqtiirements  be- 
fore they  are  permitted  to  do  any  business 
in  the  state,  and  that  a  foreign  corporation 
which  fails  to  comply  with  its  require- 
ments may  not  maintain  any  suit  or  ac- 
tion, either  legal  or  equitable,  in  any  court 
of  ^  the  state,  upon  any  demand,  whether 
arising  out  of  contract  or  tort,  it  was 
l)«l(l  that  a  subscription  to  the  capital 
"took  of  a  foreign  corporation  cannot  be  en- 
forced, either  directlv  by  a  suit  against  the 
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subscriber  on  the  subscription,  or  indirectly 
through  garnishment  of  the  subscriber  on 
a   judgment  against  tljc  corporation. 

But  the  contrary  conclusion  was  arrived 
at,  without  mentioning  the  former  decision, 
in  First  Nat.  Bank  v.  Tvceper,  supra,  which 
held  under  a  statute  substantially  the  same, 
that  a  note  given  in  payment  of  a  sub- 
scription to  the  capital  stock  of  a  foreign 
insurance  company  was  enforceable  though 
it  had  not  complied  with  the  statutory  re- 
quirements, and  the  subscription  was  taken 
in  the  state.  This  was  placed  on  the  ground 
that  taking  a  subscription  to  its  capita] 
did  not  constitute  doing  business  within 
the  meaning  of  the  statute.  The  court 
said:  "The  business  of  the  corporation  here 
involved  was  that  of  a  telegraph  and  tele- 
phone company.  That  is  a  well-known  busi- 
ness, and  the  prosecution  of  such  business 
does  not  consist  in  selling  some  of  its  stock 
to  an  individual.  Such  a  transaction  or 
such  transactions,  it  is  true,  may  occur,  but 
they  are  not  the  usual  or  customary  or  ordi- 
nary business  of  a  telegraph  or  telephone 
company,  nor  is  such  a  corporation  organ- 
ized for  the  transaction  of  such  business. 
We  therefore  hold  that  selling  the  stock  to 
defendant  for  which  he  gave  the  note  in  suit 
was  not  transacting  or  doing  business  in 
the  sense  of  the  statute  to  which  we  have 
referred." 

It  was  held  in  Wildwood  Pavilion  Co.  v. 
Hamilton,  15  Pa.  Super.  Ct.  389,  reversing  7 
Pa.  Dist.  R.  747,  and  in  Galena  Min.  & 
Smelting  Co.  v.  Frazier,  20  Pa.  Super.  Ct. 
304,  that  a  subscription  to  the  capital 
stock  of  a  foreign  corporation  is  not  a 
doing  of  business  within  the  commonwealth 
so  as  to  prevent  the  enforcement  thereof  on 
the  ground  that  thQ  corporation  had  not 
complied  with  necessary  preliminaries  be- 
fore doing  business.  In  Wildwood  Pavilion 
Co.  V.  Hamilton,  supra,  the  court  said: 
"Subscription  to  stock  is  an  incident  to  the 
erection  of  the  corporation.  It  is  an  act 
preliminary  to  the  doing  of  that  business 
for  which  the  incorporation  is  had." 

R.  A.  E. 
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oommenced  soliciting^  Bubscriptions  in  De- 
cember, 1905,  and  secured  the  necessary  sub- 
scriptions prior  to  March  6,  1906.  The  sub- 
scribers were  all  residents  of  the  state  of 
Wisconsin.  When  the  necessary  amount  of 
capital  stock  was  subscribed,  the  siibscrip- 
tion  paper  was  taken  by  Mr.  Wootton  to 
N.  B.  Van  Slyke,  and  the  same  was  checked 
over  by  him.  The  defendant  subscribed  to 
the  capital  stock  of  the  plaintiff  to  the 
amount  of  $5,000,  and  paid  the  first  20 
per  cent  assessment.  Thereafter  he  refused 
to  pay  any  other  or  further  assessments, 
and  this  suit  is  brought  to  recover  the  un- 
paid balance  of  his  subscription,  amount- 
ing to  $4,000.  The  court  found  that  the 
plaintiff  made  a  contract  with  Wootton  for 
the  sale  of  its  stock  on  commission;  that 
Wootton  secured  the  subscription  of  the  de- 
fendant, a  resident  of  Madison,  for  $5,000 
of  its  capital  stock;  that  such  subscription 
was  made  at  Madison,  Wisconsin,  and  the 
same  was  accepted  there  by  N.  B.  Van  Slyke 
as  president  of  the  corporation,  pursuant  to 
the  authority  given  him  by  the  board  of  di- 
rectors. As  a  conclusion  of  law  the  court 
found  that  the  subscription  contract  was 
void  under  the  provisions  6f  §  1770b,  Stat. 
1898.  The  trial  court  in  his  opinion  held 
that  the  power  to  sell  carried  with  it  the 
authority  to  accept  subscriptions,  and  that 
therefore  the  entire  contract  pertaining  to 
the  sale  of  the  stock  was  made  in  Wiscon- 
sin; that  such  contract  imposed  mutual 
obligations  upon  the  contracting  parties 
which  affected  the  personal  liability  of  the 
plaintiff  corporation;  and  that  the  plain- 
tiff was  transacting  business  within  the 
state  in  violation  of  the  statute  referred  to. 
From  a  judgment  dismissing  the  complaint 
in  the  action  this  appeal  is  taken. 

Mr.  Joslah  Cratty,  with  Messrs.  Rich- 
mond, Jackman,  &  Swansen,  for  appel- 
lant: 

The  signing  of  the  subscription  by  the 
several  subscribers  did  not  complete  a 
binding  contract. 

10  Cyc.  Law  A  Proc.  pp.  384,  385;  1 
Machen,  Modern  Law  of  Corp.  §§  183,  192, 
619;  Wallace's  Case  [1900]  2  Ch.  671; 
Addineirs  Case,  L.  R.  1  Eq.  225;  Jackson  v. 
Turquand,  L.  R.  4  H.  L.  305;  Junction  R. 
Co.  V.  Reeve,  15  Ind.  230;  DaPonte  v. 
Breton,  121  La.  454,  46  So.  571. 

The  conditional  subscription  being  com- 
pleted in  Chicago,  makes  it  an  Illinois  con- 
tract. 

9  Cyc.  Law  &  Proc.  p.  670;  Holder  v. 
Aultman,  M.  &  Co.  169  U.  S.  81,  42  L.  ed. 
669,  18  Sup.  Ct.  Rep.  269;  Milliken  v.  Pratt, 
125  Mass.  374,  28  Am.  Rep.  241;  2  Par- 
sons, Contr.  p.  712;  Perry  v.  Mt.  Hope 
Iron  Co.  15  R.  I.  380,  2  Am.  St.  Rep.  902,  5 
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Atl.  632;  Shuenfeldt  t.  Junkermann,  20 
Fed.  359;  Presbyterian  Ministers'  Fund  ?. 
Thomas,  126' Wis.  282,  110  Am.  St  Hep. 
919,  105  N.  W.  801 ;  Emerson  Co.  v.  Proc- 
tor, 97  Me.  360,  54  Atl.  851. 

The  sale  of  corporate  stock  for  the  ^- 
pose  of  raising  capital  to  transact  corporate 
business  does  not  constitute  the  doing  of 
business  within  the  meaning  of  the  statute 
requiring  a  license  of  a  foreign  corporation. 

Atlas   Engine   Works  t.  Parkinson,  161 
Fed.  223;  Catlin  &  P.  Co.  ▼.  Schuppert,  130 
Wis.  642,  110  N.  W.  818;  Green  v.  Chicagc. 
B.  &  Q.  R.  Co.  205  U.  S.  530,  51  L.  ed.  916, 
27  Sup.  Ct.  Rep.  595;   Boardman  v.  S.  S. 
McClure  Co.  123  Fed.  614;  Beard  v.  Uniou 
&   American   Pub.   Co.   71   Ala.   60;   FirEt 
Nat  Bank  v.  Leeper,  121  Mo.  App.  688,  97 
S.  W.  636;  Union  Trust  Co.  v.  Sickles,  125 
App.  Div.  105,  109  N.  Y.  Supp.  262;  Mar. 
del  ▼.  Swan  Land  &  Cattle  Co.  154  111.  177, 
27  L.R.A.  313,  40  N.  E.  462;  People  ex  rel. 
Stead  V.  Chicago,  I.  &  L.  R.  Co.  223  111. 
581,  79  N.  E.  146,  7  A.  &  E.  Ann.  Cas,  1; 
Payson  v.  Withers,  5  Biss.  269,  Fed.  Ca? 
No.  10,864;  Bradbury  v.  Waukegan  &  W. 
Min.    &    Smelting   Co.    113    111.   App.  6u3: 
Honeyman  v.  Colorado  Fuel  &  Iron  Co.  ISD 
Fed.   97;    Galena   Min.   &   Smelting  Co.  v. 
Frazier,  20  Pa.  Super.  Ct.  397;   WildwoJ 
Pavilion  Co.  v.  Hamilton,  15  Pa.  Super.  Ci. 
391;    Brown    v.    Guarantee    Sav.    Ijoan  4 
Invest.  Co.  46  Tex.  Civ.  App.  295,  102  S.  W. 
138;  Davis  &•  R.  Bldg.  &  Mfg.  Co.  v.  Dix, 
64  Fed.  406;  Beale,  Foreign  Corp.  §§  204- 
209. 

The  words,  "affecting  the  personal  liabili- 
ty," mean  a  contract  which,  by  its  cove- 
nant or  stipulation,  imposes  liability  u^nr. 
the  corporation. 

International  Textbook  Co.  t.  Peterson, 
133  Wis.  302,  113  N.  W.  730,  U  A. 
&  E.  Ann.  Cas.  965;  Da  Ponte  r. 
Breton,  121  La.  454,  46  So.  571;  1 
Machen,  Modern  Law  of  Corp.  §§  182,  232. 
619;  1  Cook.  Corp.  6th  ed.  §  61  and  note^: 
Wells  V.  Green  Bay  &  M.  Canal  Co.  90 
Wis.  453,  64  N.  W.  69 ;  Penn  Collieries  Co. 
V.  McKeever,  183  N.  Y.  98,  2  L.R.A.(X-S.^ 
127,  75  N.  E.  935;  Com.  v.  Standard  Oil  Co. 
101  Pa.  148;  People  ex  rel.  Paper  Mills  v. 
New  York  Tax  Comrs.  23  N.  Y.  242;  Coo|>er 
Mfg.  Co.  V.  Ferguson,  113  U.  S.  727,  28  L 
ed.  1137,  5  Sup.  Ct.  Rep.  739. 

The  sale  of  corporate  stock  in  a  state  by 
a  foreign  corporation  is  an  act  of  inter- 
state commerce. 

Catlin  &  P.  Co.  v.  Schuppert,  130  Wis. 
650,  110  N.  W.  818;  Butler  Bros,  Shoe  C'l. 
V.  United  States  Rubber  Co.  84  C.  C.  A. 
167,  156  Fed.  17;  Gibbons  v.  Ogden,  ? 
Wheat.  1,  6  L.  ed.  23;  Loverin  &  B.  Co.  v. 
Travis,  135  Wis.  322,  115  N.  W.  831;  Pa?^?- 
enger  Cases,  7  How.  283,   12  L.  ed.  702; 
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7  Ctc  Law.  ft  Proc.  pp.  41 3,  414,  and 
notes. 

Messrs.  Olln  A  Butler,  for  respondent: 

The  subscription  was  not  a  binding  con- 
tract. 

Greer  t.  Chartiers  R.  Co.  96  Pa.  391,  42 
Am.  Rep.  548;  McDowell  v.  Lindsay,  213 
Pa.  591,  63  Atl.  130;  Bates  v.  Great' West- 
ern Tel^.  Co.  134  111.  636,  25  N.  E.  521; 
10  Cyc.  Law  &  Proc.  p.  384;  European  & 
N.  A.  R.  Co.  V.  McLeod,  16  N.  B.  3. 

The  contract  for  the  purchase  of  the 
stock  was  completed  in  Wisconsin,  the  place 
of  its  acceptance. 

Badger  Paper  Co.  t.  Rose,  95  Wis.  145, 
37  LR.A.  162,  70  N.  W.  302;  Eliason  v. 
Henshaw,  4  Wheat.  225,  4  L.  ed.  556; 
M'Culloch  T.  Eagle  Ins.  Co.  1  Pick.  278; 
1  Morawetz,  Priv.  Corp.  2d  ed.  §  48;  1  Cook, 
Corp.  6th  ed,  §  72,  p.  294 ;  Pratt  v.  Hudson 
River  R.  Co.  21  N.  Y.  305;  Cohn  v.  Plumer, 
88  Wis.  622,  60  N.  W.  1000;  Wharton  v. 
Stoutenburgh,   35  N.  J.   Eq.   266. 

The  sale  did  not  constitute  a  transaction 
of  interstate  commerce. 

Elwell  V.  Adder  Mach.  Co.  136  Wis.  82, 
116  N.  W.  882;  17  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  75;  Adams  Exp.  Co.  v.  Com.  124 
Ky.  160,  5  L.R.A.{N.S.)  630,  92  S.  W.  932; 
Standard  Oil  Co.  t.  State,  117  Tenn.  618,  10 
LR.A.(N.S,)  1015,  100  S.  W.  705;  State 
T.  Scott,  98  Tenn.  254,  36  L.R.A.  461,  39  S. 
W.  1;  Kidd  V.  Pearson,  128  U.  S.  1,  32  L. 
ed.  346,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct. 
Rep.  6;  Plmnley  t.  Massachusetts,  155  U.  S. 
461,  39  L.  ed.  223,  5  Inters.  Com.  Rep.  590, 
15  Sup.  Ct.  Rep.  154;  Paul  v.  Virginia,  8 
WtlL  168,  19  L.  ed.  357;  Hooper  v.  Cali- 
fornia, 155  U.  8.  648,  39  L.  ed.  297,  5 
Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep. 
207;  Internationa]  Textbook  Co.  t.  Peter- 
son, 133  Wis.  302,  113  N.  W.  730,  14 
A.  k  E.  Ann.  Cas.  965;  New  York  L. 
Ins.  Co.  V.  CraTens,  178  U.  S.  389;  44 
L  ed.  1116,  20  Sup.  Ct.  Rep.  962; 
Xorthem  Securities  Co.  v.  United  States, 
193  U.  S.  197,  333,  48  L.  ed.  679,  698, 
24  Sup.  Ct.  Rep.  436;  Ware  v.  Mobile  Coun- 
ty, 209  U.  S.  405,  411-413,  62  L.  ed.  855, 
B.58,  859,  28  Sup.  Ct.  Rep.  526,  14  A.  &  E. 
Ann.  Cas.  1031;  New  York  ex  rel.  Hatch  v. 
Rwdon,  204  U.  S.  152,  161,  162,  51  L.  ed. 
415, 422, 423, 27  Sup.  Ct.  Rep.  188, 184  N.  Y. 
453,  8  LuR.A.(N.S.)  314,  112  Am.  St.  Rep. 
628,  77  N.  E.  970,  6  A.  &  E.  Ann.  Cas.  515. 

Plaintiff  cannot  enforce  the  contract,  as  it 
bss  not  complied  with  the  statute  so  as  to 
allow  it  to  do  business  within  the  state. 

Presbyterian  Ministers*  Fund  v.  Thomas, 
126  Wis.  281,  110  Am.  St.  Rep.  919,  105 
K.  W.  801;  Ashland  Lumber  Co.  v.  Detroit 
Salt  Co.  114  W'is.  66,  89  N.  W.  904;  Lov- 
erin  ft  B.  Co.  V.  Travis,  135  Wis.  322,  115 
N.  W.  829;  Catlin  &  P.  Co.  v.  Schuppert, 
%9  L.R,A.(N.S.; 


130  Wis.  642,  110  N.  W.  818;  Allen  v. 
Milwaukee,  128  Wis.  678,  5  L.R.A.(N.S.) 
680,  116  Am.  St.  Rep.  54,  106  N.  W.  1099, 
8  A.  &  E.  Ann.  Cas.  392;  Farrior  ▼.  New 
England  Mortg.  Secur.  Co.  88  Ala.  276,  7 
So.  200;  Greek-American  Sponge  Co.  v. 
Richardson  Drug  Co.  124  Wis.  469,  109  Am. 
St.  Rep.  961,  102  N.  W.  888;  International 
Textbook  Co.  v.  Peterson,  supra;  Atlas 
Engine  W^orks  v.  Parkinson,  161  Fed.  223; 
Diatnond  Glue  Co.  v.  United  States  Glue  Co. 
187  U.  S.  611,  613,  47  L.  ed.  328,  331,  23 
Sup.  Ct.  Rep.  206;  Rose  v.  Kiraberly  &  C. 
Co.  89  Wis.  550,  27  L.R.A.  556,  46  Am. 
St.  Rep.  855,  62  N.  W.  526. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

Section  1770b,  Stat.  1898,  as  amended  by 
chapter  506,  p.  932,  Laws  1905,  was  in  force 
when  the  transactions  out  of  which  this 
action  arose  took  place.  The  law  forbade 
any  foreign  corporation  to  "transact  busi- 
ness or  acquire,  hold,  or  dispose  of  prop- 
erty  in  this  state  until  such  corporation'' 
complied  with  the  law.  It  also  provided 
that  "every  contract  made  by  or  on  behalf 
of  any  such  foreign  corporation,  affecting 
the  personal  liability  thereof  or  relating  to 
property  within  the  state,"  before  it  com- 
plied with  the  law,  should  be  wholly  void 
and  unenforceable  by  the  corporation,  but 
might  be  enforced  against  it. 

The  defendant  seeks  to  defeat  this  action 
on  two  grounds:  (1)  That  plaintiff  was 
transacting  business  in  this  state  in  viola- 
tion of  law;  and  (2)  that  the  contract  upon 
which  the  suit  is  brought  was  made  in  Wis- 
consin, and  affected  the  personal  liability 
of  the  defendant,  and  was  therefore  void. 
The  trial  court  found  as  a  matter  of  fact 
that  the  subscription  contract  was  made  in 
Wisconsin,  and  that  it  affected  the  personal 
liability  of  the  plaintiff.  If  there  is  suffi- 
cient evidence  in  the  record  to  sustain  this 
finding,  the  judgment  must  be  affirmed. 
This  result  must  follow  regardless  of  wheth- 
er the  plaintiff  was  or  was  not  transacting 
business  in  this  state  within  the  meaning 
of  subd.  2,  §  1,  of  the  1905  law.  We  do  not 
think  the  contracts  inhibited  by  subd.  10 
of  §  1  of  the  act  are  limited  to  those 
made  by  a  corporation  doing  business  with- 
in the  meaning  of  subdiv.  2.  Such  a  con- 
struction would  render  the  quoted  portion 
of  subdiv.  10  superfluous.  The  important 
question,  therefore,  becomes  almost  wholly 
one  of  fact  and  of  legal  inferences  to  be 
drawn  therefrom. 

In  July  of  1905  the  secretary  of  the  cor- 
poration was  authorized  to  negotiate  the 
sale  of  a  portion  of  the  unsubscribed  stock 
of  the  company.  In  December  Mr.  Wootton 
was  employed  as  a  broker,  by  either  the 
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president  or  the  secretary  of  the  corpora- 
tion, to  make  the  sale.  The  court  found 
that  he  was  employed  by  the  president.  He 
was  assisted  in  securing  subscribers  by 
Mr.  N.  B.  Van  Slyke,  the  president  of  the 
company,  and  by  Mr.  Higham;  it  being  un- 
derstood that  the  latter  should  be  employed 
as  manager  of  the  company  if  $100,000  of 
the  capital  stock  were  disposed  of  so  as  to 
insure  the  necessary  working  capital  to 
finance  the  enterprise.  Mr.  Higham  sub- 
mitted his  proposition  to  the  board  of  di- 
rectors of  the  corporation,  at  Chicago,  at  a 
meeting  held  on  January  29,  1900.  Mr. 
N.  B.  Van  Slyke  was  authorized  by .  the 
directors  at  such  meeting  to  offer  for  sale, 
in  accordance  with  a  subscription  form 
agreed  upon,  and  to  sell  a  sufficient  amount 
of  the  treasury  stock  of  the  company  to  in- 
sure the  permanent  financing  of  it.  He 
was  also  authorized  to  enter  a  contract 
with  Higham  whenever  the  subscription  was 
completed  as  provided  in  the  form  of  sub- 
scription proposed.  Such  subscription  form 
contained  two  conditions,  by  one  of  which 
it  was  provided  that  not  less  than  $100,000 
should  be  subscribed,  and  by  the  other,  that 
Mr.  Higham  was  to  undertake  the  manage- 
ment of  the  business  under  a  five-year  con- 
tract. As  we  read  the  subscription  con- 
tract, it  would  not  be  binding  on  the.  sub- 
8cril>ers  unless  both  conditions  were  ful- 
filled. N.  B.  Van  Slyke,  Higham,  and 
Wootton  all  resided  at  Madison.  All  of  the 
subscriptions  were  obtained  in  Wisconsin. 
The  requisite  amount  was  subscribed  about 
March  1st.  The  subscriptions  were  appar- 
ently approved  by  Van  Slyke.  The  stock 
.  issued  was  sent  him,  and  collections  there- 
for were  made  through  the  bank  in  which 
he  was  interested.  After  the  requisite 
subscriptions  were  obtained,  Mr.  Van 
Slyke  apparently  exercised  his  authori- 
ty to  hire  Higham.  At  a  meeting  of 
the  directors  held  at  Chicago  March  16th 
a  resolution  was  passed  approving  of  the 
contract  made  by  Mr.  Van  Slyke  with 
Mr.  Higham  on  March  6th.  It  appears 
that  the  formal  contract  with  Higham  was 
actually  signed  after  the  meeting  of 
March  16th.  We  think  this  testimony 
clearly  shows  an  offer  made  by  the  plain- 
tiff to  sell  its  stock,  and  to  sell  it  in  Wis- 
consin. When  this  offer  was  accepted  by 
the  subscribers,  and  the  requisite  $100,000 
was  subscribed,  a  completed  contract  was 
made,  and  it  was  made  in  this  state.  It 
might  be  avoided  by  failure  or  refusal  to 
employ  Higham,  but  as  a  matter  of  fact  he 
was  employed  at  Madison,  and  the  contract 
became  complete  in  every  particular.  Greer 
V.  Chartiers  R.  Co.  96  Pa.  391,  42  Am.  Kej). 
648;  European  &  N.  A.  R.  Co.  v.  Mcleod, 
16  N.  B.  3;  10  Cyc.  Law.  &  Proc.  p.  384. 
29  L.R.A.(N.S.) 


The  plaintiff  was  an  organized  corporation, 
and  as  such  had  the  right  to  offer  its  unsub- 
scribed stock  for  sale,  and  to  make  a  valid 
sale  of  the  same.    Blunt  v.  Walker,  11  Wis. 
335,  350,  78  Am.  Dec.  709.    Having  offered 
to  sell  its  stock  at  a  stipulated  figure,  no 
good  reason  is  apparent  why  an  acceptance 
of  tlie  offer  would  not  make  a  binding  con- 
tract,  subject  to  repudiation   by  the   pur- 
chaser if  the  manager  stipulated  for  was  not 
employed.     The   case   before   us   is   unlike 
Badger   Paper   Co.   v.   Rose,   95   Wis.    145, 
37  L.R.A.   162,  70  N.  W.  302,  and  Smith 
V.  Burns  Boiler  &  Mfg.  Co.  132  Wis.  177, 
111  N.  W.  1123,  and  Franey  v.  Warner,  96 
Wis.  222,  71  N.  W.  81,  where  the  corpora- 
tions   were    not    organized    when    the    sub- 
scriptions were  made;  nor  like  Rehbein  v. 
Rahr,  109  Wis.  136,  85  N.  W.  315,  where 
the  statute  required  the  subscriptions  to  be 
a  part  of  the  articles  of  organization  as 
filed;    nor   like   Oilman   v.   Gross,   97   Wis. 
224,  72  N.  W.  885,  where  the  transaction  be- 
tween the  corporation  and  the  prospective 
stockholder   took  the  form  of  an  offer  to 
purchase  by  the  latter,  and  there  was  no 
acceptance   by   the   former.      We   know   of 
no  case  in  this  court  holding  that  where  a 
corporation  offers  for  sale  its  unsold  stock, 
and  such  offer  is  accepted,  there  must  be 
an   acceptance  of  the  acceptance  to  make 
a   binding   contract.     Moreover,   if   accept- 
ance of  the  subscriptions  by  the  corporation 
were  necessary  to  make  a  binding  contract, 
we  think  the  evidence  is  sufficient  to  sustain 
the  finding  of  the  trial  court  that  such  ac- 
ceptance  was   made   in   Wisconsin   by   the 
duly  authorized  officer  of  the  corporation, 
Mr.  Van  Slyke. 

The  contract  having  been  made  in  Wis- 
consin, the  subscribers  became  members  of 
the  corporation,  and  the  plaintiff  was  bound 
to  deliver  the  muniments  of  title,  showing 
the  interest  they  had  acquired  in  the  corpo- 
ration, and,  in  the  event  of  its  failure  so  to 
do,  delivery  might  be  compelled  by  ap- 
propriate proceedings  in  the  courts.  Fur- 
thermore, by  virtue  of  such  contract  of 
purchase,  the  subscribers  became  entitled  to 
enforce  the  ordinary  rights  of  stockholders 
against  the  corporation.  1  Cook,  Corp.  § 
192,  and  cases  cited.  A  single  contract  falls 
within  the  ban  of  the  statute.  Allen  v. 
Milwaukee,  128  Wis.  678,  6  L.R,A.(N.S.) 
680,  116  Am.  St.  Rep.  54,  106  N.  W.  1099, 
8  A.  &  E.  Ann.  Cas.  392.  It  follows,  there- 
fore, that  the  contract  was  not  onlv  made 
within  the  state,  but  that  it  affected  the 
personal  liability  of  the  plaintiff,  and  was 
void  under  our  statute.  What  was  really 
sold  was  a  fractional  interest  in  the  cor- 
poration, and  we  do  not  think  the  transac- 
tion involved  any  question  of  interstate 
commerce.     International   Textbook   Co.  v. 
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T>eter8on,  133  Wis.  302,  113  N.  W.  730, 
14  A.  &  £.  Ann.  Cas.  965.  Neither  do 
we  think  that  the  act  of  1905  was 
intended  to  amend  the  law  as  it  ex- 
isted, so  as  to  relieve  all  foreign  corpora- 
tions that  did  not  have  a  portion  of  their 
capital  invested  in  Wisconsin  from  comply- 
ing with  the  act,*  if  such  corporations  act- 
ually transacted  business  within  the  state 
or  made  contracts  therein  upon  which  they 
a^3umed  a  personal  liability. 
Judgment  affirmed. 

Winslow,  Ch.  J.,  took  no  part. 

Petition    for    rehearing    denied    June    3, 
1909. 


NKBRASKA  SUPREME  COT7RT. 

L.  C.  MADSEN,  Trustee, 
v. 

FARMERS'  &  MERCHANTS'  INSURANCE 
COMPANY,    Appt. 

(—  Neb.  — ,  126  N.  W.  1086.) 

Innurancc  —  unfiled  chattel  mortgage  — 
materiality. 

1.  The  existence  in  the  hands  of  the 
mortt^a^ee  of  an  outstanding  unfiled  chat- 
tel mortgage  upon  a  stock  of  goods,  given 
.iH  security  for  a  guaranty  of  a  debt  of  the 
Tnort^<;or,  is  a  fact  material  to  the  risk  in 
a  contract  of  insurance  of  the  goods,  even 
thau<^h  the  instrument  contains  a  clause 
that  it  *'shali  not  be  valid  until  and  un- 
le^  filed." 

san;e  —  concealment  —  elTect. 

2.  If  such  a  mortgage  exists,  and  the  ap- 
fluaTit  for  insurance,  when  inquired  of 
Al.i'tLer  the  property  '*is  mortgaged  or  otli- 
♦'rwi>e  encumbered,"  answers  in  the  nega- 
ti^f.  this  is  the  concealment  of  a  fact 
'-latcrial  to  the  risk,  which,  under  the  con- 
•M.tn>  of  the  policy  that  **thi8  entire  poli- 
•'j  nhall  be  void  if  the  insured  has  con- 
«-«';iled  or  misrepresented,  in  writing  or 
•ther>\i5e,  any  'material  fact'  or  circum- 
dUnce  concerning  this  insurance  or  the 
subject  thereof,"  and  "this  entire  policy 
*Kall  be  void  ...  if  the  subject  of  in- 
surance be  personal  property  and  be  or  be- 
<  'Uie  encumbered  by  a  chattel  mortgage," 
a;i)id')  the  contract. 

(June  10,   1910.) 

Ileailnotes  by  Letton,  J. 

Note. —  The  above  decision  seems  to  be 
"ne  of  first  impression  as  to  the  effect  of  an 
unfiled  chattel  mortgage  the  existence  of 
'«hich  is  not  disclosed  to  the  insurer,  upon 
A  policy  of  insurance,  since  an  extended 
f^rcfa  has  failed  to  disclose  any  other  case 
^nTolving  that  specific  question. 
•:3  L.R.A.(N.S.) 


APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Howard  County 
entered  upon  a  directed  verdict  for  plain- 
tiff in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  certain  fire 
insurance  policy.  Affirmed  on  condition. 
The  facts  are  stated  in  the  opinion. 

Messrs..  A.   Ij.   Chase  and   Charles  A. 

« 

Robbins,  for  appellant: 

The  instrument  executed  and  delivered  by 
the  insured  to  Nadolinski  was,  to  all  intents 
and  purposes,  a  legal  mortgage  when  so  de- 
livered. 

Blair  State  Bank  v.  Stewart,  67  Neb.  58, 
77  N.  W.  370;  Bush  v.  Bank  of  Commerce, 
38  Neb.  403,  66  N.  W.  989;  Fitzgerald  v. 
Andrews,  16  Neb.  62,  17  N.  W.  370;  Folsom 
V.  Peru  Plow  &  Implement  Co.  69  Neb.  316. 
Ill  Am.  St.  Rep.  637,  95  N.  W.  635;  San- 
ford  V.  Munford,  31  Neb.  792,  48  N.  W.  876; 
Fuller  V.  Brownell,  48  Neb.  145,  67  N.  W.  6. 

An  unfiled  chattel  mortgage  is  a  viola- 
tion of  a  condition  in  an  insurance  policy 
against  encumbrance  by  mortgage  or  other- 
wise. 

Secrest  v.  Hartford  F.  Ins.  Co.  68  S.  C. 
378,  47  S.  E.  680;  Mulville  v.  Adams,  19 
Fed.  887;  Rhea  v.  Planters'  Mut.  Ins.  Co. 
77  Ark.  57,  90  S.  W.  850;  Hutchins  v.  Cleve- 
land Mut.  Ins.  Co.  11  Ohio  St.  477;  Lee  v. 
Agricultural  Ins.  Co.  79  Iowa,'  379,  44  N.  W. 
683. 

A  completed  instrument  is  not  an  escrow 
when  delivered  directly  to  the  obligee. 

East  Texas  F.  Ins.  Co,  v.  Clarke,  1  Tex. 
Civ.  App.  238,  21  S.  W.  277 ;  Jordan  v.  Pol- 
lock, 14  Ga.  154;  Adler  v.  Germania  F.  Ink'. 
Co.  17  Misc.  347,  39  N.  Y.  Supp.  1070;  Cin- 
cinnati, W.  &  Z.  R.  Co.  v.  Iliff,  13  Ohio  St! 
235;  Tiedeman,  Real  Prop.  2d  ed.  §  815. 

•The  instrument  was  at  best  a  mortgage 
in  equity. 

Sporer  v.  McDermott,  69  Neb.  533,  96  N. 
W.  232,  659,  5  A.  &  E.  Ann.  Cas.  306:  Mor- 
row V.  Turney,  35  Ala.  131;  Glover  v. 
McGilvray,  63  Ala.  608;  Dunman  v.  Cole- 
man, 59  Tex.  199. 

The  instrument  is  an  "encumbrance" 
within  the  meaning  of  the  application  and 
policy  of  insurance. 

22  Cyc.  Law  &  Proc.  p.  72;  Secrest  v. 
Hartford  F.  Ins.  Co.  supra;  Treadway  v. 
Hamilton  Mut.  Ins.  Co.  29  Conn.  68. 

The  policy  is  void  for  fraudulent  conceal- 
ment on  the  part  of  the  insured. 

Connecticut  F.  Ins.  Co.  v.  Manning,  87  C. 
C.  A.  334,  160  Fed.  382,  15  A.  &  E.  Ann. 
Cas.  338;  Seal  v.  Farmers*  &  M.  Irs.  Co. 
59  Neb.  253,  80  N.  W^  807;  Mascott  v.  First 
Nat.  F.  Ins.  Co.  69  Vt.  116,  37  Atl.  255; 
American  Artistic  Gold  Stamping  Co.  v. 
Glens  Falls  Ins.  Co.  1  Misc.  114,  20  N.  Y. 
Supp.  646;  Planters'  Ins.  Co.  v.  Myers.  55 
Miss.  479,. 30  Am.  Rep.  521;  Planters'  Mut. 
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Ina.  Co.  V.  Lloyd,  67  Ark.  684,  77  Am.  St. 
Rep.  13«,  56  S.  W.  44;  Daniels  v.  Huddon 
River  F.  Ins.  Co.  12  Cush.  425,  69  Am.  Dec. 
392;  Moore  v.  Virginia  F.  &  M.  Ins.  Co.  28 
Gratt.  508,  26  Am.  Rep.  373;  Ackerman  v. 
Ackerman,'60  Neb.  54,  69  N.  W.  388;  6  Cyc. 
Law  &  Proc.  pp.  1069,  1070. 

Messrs.  Charles  B.  Keller  and  T.  T. 
Bell,  for  appellee: 
'  Forfeitures  are  looked  upon  by  the  courts 
with  ill-favor,  and  will  be  enforced  only 
when  the  strict  letter  of  the  contract  re- 
quires  it. 

Connecticut  F.  Ins.  Co.  v.  Jeary,  60  Neb. 
338,  51  L.R,A.  698,  83  N.  W,  78;  Connecti- 
cut F.  Ins.  Co.  V.  Waugh,  60  Neb.  353,  83 
N.  W.  1118. 

Filing  of  the  chattel  mortgage  was  a  t;on- 
dition  precedent  to  its  validity  as  such. 

Jarvis  v.  Rogers,  3  Vt.'  339;  Johnson  v. 
Warren,  74  Mich.  497,  42  N.  W.  74;  Thomas 
V.  Eckard,  88  111.  693;  Vanhorne  v.  Dor- 
rance,  2  Dall.  317;  Winthrop  v.  McKim,  61 
How.  Pr.  324;  Tilley  v.  King,  109  N.  C.  461, 
33  S.  £.  936;  Doe  ex  dcm.  Shockley  v.  Roe, 
4  Houst.  (Del.)  609;  Nevius  v.  Gourley, 
96  111.  213. 

Letton,  J.,  delivered  the  opinion  of  the 
court : 

.This  is  an  action  upon  an  insurance  pol- 
icy. The  policy  was  dated  October  36,  3907. 
It  provided  for  $4,700  insurance  upon  mer- 
chandise, $300  upon  furniture  and  fixtures, 
and  $100  upon  a  piano,  all  contained  in  a 
store  building  in  Cotesfleld,  Nebraska,  the 
property  of  Joseph  Jarosz.  On  the  Ist  of 
December,  3907,  the  property  was  destroyed 
by  fire.  The  petition  alleges  that  a  few 
days  afterward  defendant  offered  to  pay  the 
full  amount  of  the  policy  within  sixty  days, 
as  provided  by  the  policy,  or  to  pay  the 
same  immediately,  less  a  discount  of  2  per 
cent;  that  the  plaintiff,  who  is  the  trustee 
in  bankruptcy  of  Jarosz,  accepted  the  dis- 
count proposition,  but  that  afterwards  the 
defendant  refused  to  pay  the  loss,  upon  the 
ground  that  tlic.o  was  a  chattel  mortgage 
on  the  property  when  the  policy  was  writ- 
ten. The  defendant  denies  the  settlement, 
})lends  concealment  of  material  facts,  and 
fraud  and  misrepresentation  in  the  written 
application,  in  that,  on  or  about  the  27th  of 
February,  3907,  Jarosz  executed  a  chattel 
mortgage  to  one  St.  Nadolinski  covering  all 
of  the  insured  goods;  that  by  collusion  this 
mortgage  was  kept  secret  and  concealed  and 
the  defendant  was  tliereby  induced  to  exe- 
cute a  policy,  which  it  would  not  have  done, 
had  it  been  informed  of  the  encumbrance. 
It  further  alleged  that,  when  proofs  of  loss 
were  prepared  and  received,  defendant  had 
no  knowledge  of  the  existence  of  the  mort- 
gage, and  that  when  it  ascertained  this  fact 
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it  tendered  back  to  the  assured  the  full 
amount  of  the  premium,  which  it  still  prof- 
fers. The  reply  is  «  general  denial.  At  the 
conclusion  of  the  trial,  both  parties  moved 
for  a  directed  verdict.  The  court  instructed 
the  jury  to  return  a  verdict  for  the  full 
amount  claimed  by  the  plaintiff. 

The  only  material  question  presented  is: 
Was  the  policy  void  at  its  inception  by  rea- 
son of  the  execution  of  the  instrument,  Ex- 
hibit 6,  which  defendant  contends  is  a  chat- 
tel mortgage,  and  was  such  at  the  time  it 
was   executed,    but   which    plaintiff   claims 
did  not  become  a  mortgage  under  its  terms 
until  filed  in  the  office  of  the  countv  clerk. 
Jarosz  purchased  this  stock  of  merchandiae 
from  T.  T.  Bell,  of  St.  Paul,  Nebraska.   Mr. 
Bell  testifies  that  at  the  time  he  sold  the 
stock  of  goods  he  went  to  Cotesfield  for  the 
purpose  of  closing  the  transaction;  that  he 
had  a  contract  of  sale  drawn,  which  con- 
tained  a  guaranty  of  the  payments  to  be 
made  by  Jarosz;  and  that  Mr.  St.  Nadolin- 
ski, who  was  Jarosz's  father-in-law,  agreed 
to  sign  the  guaranty,  but  insisted  that  he 
should  have  some  security  from  Jarosz,  so 
''that  he  could  have  some  rights  in  the  prop- 
erty if  Jarosz  should  not  pay  as  he  agreed, 
or  if  he  should  feel  insecure  in  any  other 
way."     Mr.  Bell  further  testified:  That  he 
had  no  chattel  mortgage  blank  with  him. 
but  that  he  did  have  a  real-estate  mortgage 
blank,  which  he  changed  so  as  to  cover  the 
chattel  property.    Jarosz  then  said  "that  he 
was  afraid  that  if  he  gave  a  chattel  mort- 
gage on  the  stock  it  would  make  him  trouble 
in  getting  credit,  as  well  as  getting  insur- 
ance."   Mr.  Bell  then  said:  "There  was  one 
way  it  could  be  done;  that  if  Mr.  Nadolin- 
ski would  agree  that  this  paper  should  not 
be  a  lien,  or  should  not  be  valid  until  he 
felt  unsafe  and  then   filed   it,   it  could  be 
fixed  in  that  way  so  it  would  be  a  lien  after 
it   was    filed."    St.    Nadolinski    then    said: 
"All  he  wanted  was  something  so  that  if  he 
should  feel  insecure,  that  he  could  get  hold 
upon    the    property    and    protect    himself 
against  his  guaranty  on  this  bond."     Thnt 
after  a  few  more  words  Mr.  Bell   inserteti 
the   words,  "And  shall  not  be  valid   until 
filed."     That   he  "told  them     .     .     .     that 
would  enable  him  to  get  a  lien  on  the  prop- 
erty when  it  was  filed,  and  until  that  time 
it  would  not  be   a  valid  mortgage;"  and. 
the  instrument  then  being  read  to  Jaros/. 
and   NadolinRki,    the   contract   of   purohaf^e 
was  signed' by  Nadolinski,  and  the  mortgase 
bv  Jarosz.     On  cross-examination  Mr.  Bell 
testified  that  he  told  them  that  if  JarosJ 
gave  a  chattel  mortgage  on  the  property  he 
could  not  get  insurance,  and  that  he  might 
have  told  them  that  if  the  paper  was  put 
upon  record  then  it  would  be  a  lien,  and 
would  invalidate  any  insurance  they  might 
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have.  Exhibit  6,  the  instrument  referred 
to,  is  in  form  a  mortgage  upon  the  stock  of 
goods,  furniture,  and  fixtures.  It  contains 
the  following  provisions:  "This  mortgage 
is  given  to  secure  said  St.  Nadolinski 
against  loss  and  liability  by  reason  of  his 
guarantying  the  contract  of  Jos.  B.  Jarosz 
in  the  purchase  of  said  stock  from  T.  T. 
Bell,  and  shall  not  be  valid  until  and  un- 
less filed."  Jarosz  was  then  given  possess- 
ion of  the  stock  of  goods.  The  mortgage  was 
tiled  by  St.  Nadolinski  the  day  after  the  fire. 
The  defendant  contends  that  the  instru- 
iDent  executed  and  delivered  by  Jarosz  to 
St.  Nadolinski  was  a  chattel  mortgage  on 
the  property,  that  it  was  an  "encumbrance" 
within  the  meaning  of  the  application  and 
frolicy,  and  further  contends  that  the  policy 
i.*>  void  for  fraudulent  concealment  by  the 
insured  of  the  character  of  his  title  and 
interest  in  the  property.  The  plaintiff  in- 
sists that  the  express  condition  in  the  in- 
strument, ''and  shall  not  be  valid  until  and 
unless  filed,"  is  a  condition  precedent,  which 
had  never  been  complied  with  before  the 
destruction  of  the  property  by  fire,  and  that 
consequently  the  mortgage  never  took  effect 
or  became  valid;  that,  this  being  the  case, 
there  was  no  misrepresentation  or  conceal- 
ment in  the  application;  that,  there  being 
then  no  chattel  mortgage  in  existence,  the 
negative  answer  to  the  question  whether  the 
property  was  '^mortgaged  or  otherwise  en- 
cumbered" was  true.  We  are  of  opinion 
that  at  the  time  the  insurance  was  procured 
Jarosz  concealed  from  the  insurer  a  ma- 
terial fact  concerning  the  subject  of  insur- 
ance. He  knew,  at  the  time  that  the  in- 
strument, Exhibit  6,  was  executed,  that  if 
the  fact  were  known  that  a  chattel  mortgage 
c-xisted  on  the  stock  it  would  be  impossible 
tt)  procure  insurance,  and  therefore  knew 
that  this  fact  was  material  to  the  risk;  yet 
At  the  time  of  applying  for  the  insurance  he 
B'ated  that  the  property  was  not  "mortgaged 
•»r  otherwise  encumbered."  The  existence 
of  this  instrument  was  a  fact  which  the 
insurance  company  was  entitled  to  know, 
»)  that  it  might  decide  whether  to  enter 
into  the  insurance  contract  or  not.  In  all 
icMirance  contracts  there  is  a  moral  haz- 
ird,  and  it  is  necessary  to  the  safe  operation 
<'f  the  business,  and  entirely  proper  and 
rijrht,  that  an  insurer  should  require  in- 
r  rmation  from  the  applicant  which  will 
allow  it  to .  determine  from  the  facts  the 
fXTent  of  this  hazard  and  of  the  risk  which 
It  is  assuming.  The  instrument  affected  the 
rights  of  the  insured  in  the  property.  His 
irterest  in  it  was  not  the  same  as  it  was  be- 
f'^r*"  it  was  executed,  being  subject  to  the 
▼ill  of  the  mortgagee.  It  was  not  the  prop- 
••'^tv  itself  that  was  in  reality  the  subject 
"i  the  insurance  contract,  but  it  was  the 
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interest  of  the  insured  therein;  and  an 
instrument  which  affected  such  interest  to 
such  an  extent  as  did  this  mortgage  most 
certainly  affected  the  moral  hazard.  Stan- 
isics  V.  Hartford  F.  Ins.  Co.  83  Neb.  768, 
120  N.  W.  435. 

A  clear  discussion  of  this  subject  is 
found  in  the  opinion  of  Judge  Sanborn  in 
Connecticut  F.  Ins.  Co,  v.  Manning,  87  C. 
C.  A.  334,  160  Fed.  382,  15  A.  &  E.  Ann. 
Cas.  338,  from  which  we  quote:  "The  prop- 
erty insured  against  fire  in  this  policy,  and 
in  like  policies  of  insurance  ordinarily,  is 
not  the  real  or  personal  property  described 
therein,  but  it  is  the  interest  of  the  as- 
sured in  that  property.  The  extent  of  his 
interest  is  therefore  necessarily  material 
to  the  risk  which  the  underwriter  assumes. 
The  moral  hazard. is  one  of  the  main  ele- 
ments, if  not  the  chief  element,  of  an  in- 
surance risk,  and  it  is  never  negligible.  It 
is  always  material  to  the  risk.  Moral  haz- 
ard is  but  another  name  for  a  pecuniary 
interest  in  the  assured  to  permit  the  prop^ 
erty  to  burn.  Statistics,  experience,  and 
observation  all  teach  alike  that  the  moral 
hazard  ...  is  greatest  when  tlie  as- 
sured may  gain  the  most  by  the  burning  of 
the  property.  The  extent  of  the  interest 
of  the  assured  in  the  property  insured 
measures  the  moral  hazard,  and  hence  is 
always  material  to  the  risk  of  the  in- 
surance. But  any  encumbrance  upon  the 
interest  of  the  assured  diminishes  that  in- 
terest by  the  amount  of  the  encumbrance, 
and  thus  becomes  itself  material  to  the 
risk.  The  responsibility  of  the  assured,  his 
ability  to  pay  the  premiums  upon  his  policy, 
is  another  important  consideration  to  the 
underwriter,  and  the  extent  of  his  interest 
in  the  insured  property,  the  encumbrance 
upon  it,  and  his  indebtedness  on  account 
of  that  encumbrance,  tend  clearly  to  show 
his  responsibility,  and  in  that  way  are 
material  to  the  risk."  See  also  Secrest  v. 
Hartford  F.  InS.  Co.  68  S.  C.  378,  47  S.  E. 
680;  Hutchins  v.  Cleveland  Mut.  Ins.  Co,  11 
Ohio  St.  477;  Lee  v.  Agricultural  Ins.  Co. 
79  Iowa,  379,  44  N.  W.  083.  The  instru- 
ment, although  written  upon  a  real-estate 
mortgage  blank,  was  a  valid  mortpjage  upon 
the  property.  The  consideration  had  passed, 
the  mortgagor  had  lost  all  control  over  the 
instrument,  and  its  entire  possession  and 
control  had  vested  in  the  mortgagee.  He 
might  file  the  same  at  any  time.  It  is  ap^ 
parent  from  the  testimony  that  the  parties 
understood  it  was  to  be  kept  from  the  rec- 
ords for  the  express  purpose  of  obtaining 
credit  and  insurance.  The  object,  so  far 
as  concerned  the  defendant  here,  was  to  de- 
ceive the  insurer  into  believing  that  no  one, 
other  than  Jarosz,  had  any  interest  in  the 
property.    Such  proceedings  are  not  favored. 
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Ackerman  t.  Ackerman,  50  Neb.  54,  69  X. 

W.  388. 

While,  as  the  plaintiff  contends,  for- 
feitures are  looked  upon  by  courts  with  ill- 
favor,  and  will  be  enforced  on  It  when  the 
strict  letter  of  the  contract  requires  it,  it 
is  equally  true  that  good  faith  and  fair 
dealing  are  required  in  insurance  contracts 
as  much  as  in  any  other  contract,  and  that 
courts  are  as  reluctant  to  countenance  de- 
ceiving an  insurance  company  by  the  con- 
cealment of  material  facts  as  deceiving  any 
other  individual  or  corporation.  We  have 
heretofore  said:  '*When  the  insurer  makes 
inquiry  about  facts  material  to  the  risk,  he 
is  justified  in  acting  on  the  assumption 
that  the  information  imparted  by  the  ap- 
plicant for  insurance  is  correct.  He  is 
entitled  to  know  whether  the  projMjrty  to  be 
insured  is  encumbered,  and,  if  so,  to  what 
extent,  so  that  he  may  act  intelligently  in 
determining  whether  he  will  accept  or  de- 
cline the  risk.  The  representations  of  the 
applicant  become  the  basis  of  insurance, 
and,  if  they  be  false  touching  matters  ma-  j 
terial  to  the  risk,  the  contract  obtained 
through  their  influence  cannot  be  enforced: 
and  it  is,  in  such  case,  quite  immaterial 
whether  the  misstatement  resulted  from  bad 
faith  or  from  accident  or  ignorance," — cit- 
ing cases.  Seal  v.  Farmers*  &  M.  Ins.  Co. 
59  Xeb.  25.3,  80  X.  W.  807. 

The  policy  contains  tbe  following  provi- 
sion: "Ihis  policy  shall  be  void  if  the  in- 
8ure<l  has  concealed  or  misrepresented,  in 
writing  or  otherwise,  any  material  fact  or 
circumstance  concerning  this  insurance  or 
the  suliject  thereof.  .  .  .  This  entire 
policy  shall  be  void  ...  if  the  subject 
of  insurance  be  personal  property,  and  l>e 
or  become  encnnil)ered  bv  a  chattel  mort- 
gatje."  Jt  was  the  duty  of  Jarosz  to  be 
cait(!i(i  And  fair  in  his  dealing  with  the  in- 
suranc?  company,  and  to  state  the  facts 
with  rrforence  to  the  execution  and  deliv- 
ery of  this  instrument,  so  that  the  company 
might  determine  for  itself  whether  it  was 
willing  to  assume  the  risk.  The  conceal- 
ment bv  him  of  these  facts  was  a  violation 
of  the  foregoing  condition  of  the  policy,  and 
his  negative  answer  to  the  question,  "Is  the 
property  mortgaged  or  otherwise  encum- 
bered?'' was  untrue.  Whether  the  instru- 
ment in  question  was  a  mortgage  or  not,  it 
constituted  an  "encumbrance"  upon  the 
property,  presently  effective  or  not,  at  the 
option  of  Xadolinski.  It  was  a  lien,  as 
defined  by  Bouvier:  "A  hold  or  claim 
which  one  person  has  upon  the  property  of 
another  as  a  security  for  some  debt  or 
charge."  2  Bouvier,  Law  Diet.  226:  Ses- 
sions v.  Irwin,  8  Xeb.  5.  See  also  Black, 
Law  Diet.,  p.  613,  defining  ^'encumbrance." 

For  these  reasons,  we  think  the  district 
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eoart  erred  in  directing  a  verdict  for 
fall  amount  of  the  policy.     The  plain 
however,  was  entitled  to  a  verdict  for 
amount  of  the  insurance  upon  the  pi: 
which   waa  not  included  in  the  mort^^ 
The    judgment   of   the    district   court 
therefore  be  affirmed,  if  plaintiff  files  a 
mittitur  of  thtf  verdict  in  excess  of  § 
with  interest  at  7  per  cent  from  the  J 
day  of  December,  1907,  within  forty  di 
otherwise,   the   judgment  will  be  rever 
and   the  cause  remanded   for  further 
ceedings.      G)sts    in    this    court    taxed 
plaintiff. 
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STATE  BANK  OF  CHICAGO 

V. 

FIRST    XATIOXAL    BANK  OF   DMA 

Appt. 

(—  Xeb.  — ,  127  N.  W.  244.) 

Bank  —  forged  draft  —  payment  — 
covepy. 

1.  \\"j»ere  the  payee  of  an  unaccT| 
draft,  to  which  the  drawer's  name  has  t 
forged  and  purporting  to  have  been  dr; 
by  a  bank  in  South  Dakota  upon  a  hai.l 
Illinois,  indorses  the  instrument  <:i:t' 
Iv  and  sells  it  for  its  face  value  i 
Xebraska  banker  with  whom  the  p; 
is  acquainted,  the  drawee,  after  \kv 
the   bill,   cannot    recover   back   the  luo 

Hcadnotes  by  Root,  J. 


yotc.  -^  Right  of  drawee  o/  forged  eh 
or  draft  to  recover  money  paid  th 
on. 

For  the  earlier  cases  involving  this  < 
tion,  see  note  to  First  Nat.  Bank  v.  J 
of  Wyndmere,  10  L.R.A.(N.S.)  49.  A 
that  note,  the  cases  here  are  limite 
those  involving  forgery  of  the  instru] 
itself,  and  do  not  include  forgery  oi 
dorsements  or  alteration  of  genuine  io 
ments. 

The  later  cases  support  the  rule  tt 
drawee    cannot    recover    money    paid 
bona  fide  holder  on  a  forged  check  or  i 
and   in   most   of  the   cases   the   deoiMi 
based   on    the    ground    of    estoppel,   ai 
forth  in  subdivision  II.  of  the  earlier' 
Xational  Bank  v.  First  Xat.  Bank.  141 
.App.    719,    125    S.    \V.    513;    Trust   (\ 
Anierica  v.  Hamilton  Bank,   127   Appj 
ol.i.  112  N'.  Y.  Supp.  84;  Xational  IJ« 
Mechanics*  Xat.   Bank    (Mo.  App.)   l 
\V.  429;   Xational   Bank  v.  Gennnn-i 
can  Bank  (^lo.  App.)   127  S.  \V.  431: 
of   Williamson   v.   McDowell   Countv 
66   W.   Va.   645,  —  L.R.A.(K.S.)— , 
E.  761. 

In  Pennington  Countv  Bank  v.  i 
State  Bank,  110  Minn.  263,  26  L.R.A.{ 
849,  125  N.  W.  119,  and  Polizzotto  t 
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unless  it  pleads  and  proves  that  the 
hulder  was  negligent  in  purchasing  the 
instrument  or  in  indorsing  it,,  or  withheld 
from  the  drawee,  at  the  time  the  bill  was 
paid,  some  information  or  grounds  for  sus- 
picion within  his  knowledge  concerning  the 
genuineness  of  the  bill. 

Same— > bona  fide  purchaser. 

2.  In  such  a  case  the  cashing  bank,  if  it 
acted  in  good  faith  in  the  transaction,  is 
not  required,  in  order  to  acquit  itself  of  a 
charge  of  negligence  in  purchasing  the  bill, 
to  prove  that,  before  such  purchase,  it  in- 
quired of  the  drawer  whether  the  instru- 
ment was  genuine,  or  communicat.ed  with 
the  drawee  to  learn  whether  the  bill  would 
be  accepted. 

Draft  —  forged  —  indorsement  —  war- 
ranty of  drawer*s  signature. 

3.  Where  such  a  draft,  by  reason  of  the 
payee's  indorsement,  is  negotiable  by  de- 
livery, an  indorsement  by  the  holder  is  not 
a  warranty  to  the  drawee  that  the  drawer's 
signature  is  genuine.  _ 

(June  29,  1910.) 

\PPEAL  by  defendant  from  a  ju^gnieiit 
of  the  District  Court  for  Ddu^IiTs 
County  overruling  a  demurrer  to  the  peti- 
tion in  an  action  brought  to  recover  the 
amount  paid  on  a  certain  forged  draft. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Isaac  E.  Ck>ngdon,  for  appellant: 

As  between  the  drawee  and  a  good-faith 
holder  of  a  check,  the  drawee  bank  is  to 
W  deemed  the  place  of  final  settlement, 
^liere  all  prior  mistakes  and  forgeries  shall 
I*  corrected  and  settled  once  for  all;  and 
if  overlooked,  and  payment  is  made,  it  must 
U'  deemed  final. 

Kllis  T.  Ohio  L.  Ins.  A  T.  Co.  4  Ohio  St. 
f>.  tU  Am.  Dec.  610;  First  Nat.  Bank  v. 
Kir»t  Xat.  Bank,  58  Ohio  St.  207,  41  L.R.A. 
•»M.  65  Am,  St.  Rep.  748,  50  N.  E.  723; 
<Jfrmania  Bank  v.  Boutell,  60  Minn.  189, 
:i:  LR.A.  635,  51  Am.  St.  Rep.  519,  62 
X.  W.  327;  First  Nat.  Bank  v.  Marahall- 
t.mn  SUte  Bank,  107  Iowa,  327,  44  L.R.A. 
131,  77  X.  W.  1045;  Price  v.  Neal,  3  Burr. 


1355;  Redington  v.  Woods,  45  Cal.  406,  13 
Am.  Rep.  190;  First  Nat.  Bank  v.  Ricker, 
71  111.  439,  22  Am.  Rep.  104;  First  Nat. 
Bank  v.  Northwestern  Nat.  Bank,  152  111. 
296,  26  L.R.A.  289,  43  Am.  St.  Rep.  247, 
38  N.  E.  739;  Deposit  Bank  v.  Fayette  Nat. 
Bank,  90  Ky.  10,  7  L.R.A.  849,  13  S.  W. 
339;  Commercial  &  F.  Nat.  Bank  v.  First 
Nat.  Bank,  30  Md.  11,  96  Am.  Dec.  554; 
Star  F.  Ins.  Co.  v.  New  Hampshire  Nat. 
Bank,  60  N.  H.  442;  Iron  City  Nat.  Bank 
V.  Peyton,  15  Tex.  Civ.  App.  184,  39  S.  W. 
223;  Bank  of  St.  Albans  v.  Farmers'  &  M. 
Bank,  10  Vt.  141,  33  Am.  Dec.  188;  Nation- 
al Park  Bank  v.  Ninth  Nat.  Bank,  46  N 
Y.  77,  7  Am.  Rep.  310;  Farmers*  &  M.  Bank 
V.  Bank  of  Rutherford,  115  Tenn.  64,  112 
Am.  St.  Rep.  817,  88  S.  W.  939;  2  Bolles, 
Modern  Law  of  Banking,  pp.  720,  721;  Neal 
v.  Coburn,  92  Me.  139,  69  Am.  St.  Rep. 
495,  42  Atl.  348;  Gloucester  Bank  v.  Salem 
Bank,  17  Mass.  33;  First  Nat.  Bank  v. 
First  Nat.  Bank,  151  Mass.  282,  21  Am. 
St.  Rep.  450,  24  N.  E  44;,  De^ham  Natl 
Baiilf  y.  EYeVo^Nat.  Bank.  lV7»Maos.  ^^2, 
^§4  Am^:St.  Rsp,  2te,  59  N.  E.  62;*Goddard 
v.  Merchants*  Bank,  4  N.Y.  147;  Woods  v. 
Colony  Bank,  114  Ga.  683,  56  L.R.A.  929, 
40  S.'e.  720;  National  Bank  v.  Bertall,  70 
N.  J.  L.  757,  66  L.R.A.  599,  103  Am.  St. 
Rep.  821,  58  Atl.  189,  1  A.  &  E.  Ann.  Cns. 
630;  Morris  v.  Beaumont  Nat.  Bank,  37 
Tex.  Civ.  App.  97,  83  S.  W.  36. 
Mr.  M.  li.  Ijearned  for  appellee. 

Hoot,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  by  the  drawee  of  a 
forged  draft  to  recover  from  a  holder  there- 
of money  paid  to  satisfy  that  instrument. 
The  plaintiff  prevailed  upon  the  defend- 
ant's demurrer  to  the  petition.  The  de- 
fendant appeals. 

The  plaintiff  alleges  in  its  petition  that 
the  defendant,  through  its  agent,  the  Conti- 
nental National  Bank  of  Chicago,  on  No- 
vember 29,  1907,  caused  to  be  presented  to 
the  plaintiff,  through  the  Chicago  clearing 


pie's  Bank,  125  La.  770,  —  L.R.A.  (N.S.) 
— ,  51  So.  843,  the  refusal  to  permit  a  re- 
•^•very  is  based  on  the  ground  of  negligence. 
Id  the  former  it  was  held  that  a  bank  pay- 
'TijT  to  a  bona  fide  holder  a  forged  check  pur- 
T-^'fting  to  be  drawn  by  one  of  its  depositors 
•''uld  not  recover  from  an  innocent  holder; 
•ird  the  mere  fact  that  the  party  presenting 
^U-  check  is  a  stranger  to  the  one  who  be- 
"nt's  a  bona  fide  holder  is  not  suflicient 
^•idenee  of  negligence  to  prevent  it  from 
^<**^ming  a  bona  fide  holder.  In  the  latter, 
'^Te  the  signature  to  a  check  was  not  the 
Mme  as  that  agreed  upon  between  the  bank 
•nl  the  depositor,  though  part  of  it  was 
iJ  L.R.A.(N:s.) 


genuine  and  obtained  on  the  paper  for  an- 
other purpose,  the  whole  being  such  as  to 
arouse  suspicion  of  forgery,  it  was  held  that 
the  bank  could  not  be  protected  in  paying 
it  without  inquiry.     • 

Canadian  Bank  v.  Bingham,  40  Wash. 
657,  91  Pac.  185,  adopts  the  change  of  situa- 
tion rule,  and  holds  that  where  a  drawee 
bank  pays  a  forged  check  to  another  bank, 
which  cashes  it,  it  may  recover  the  amount, 
in  the  absence  of  a  showing  that  the  de- 
fendant was  not  in  as  good  a  position  as 
if  the  drawee  had  immediately  detected  the 
forgery  and  given  notice  thereof. 

R.  L.  S* 
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house,  a  certain  draft  of  which  the  follow- 
ing is  a  copy: 

$800.  The  German  Bank.     No.  9,638. 

Eureka,  South  Dakota,  Nov.  23,  1907. 
Pay  to  the  order  of  Chas.  Viterna,  $800.- 

00  eight  hundred dollars. 

E.  Moog,  A.  Cashier. 
To  the  State  Bank  of  Chicago,  Chicago,  111. 

The  instrument  was  indorsed :  "Chas.  Vi- 
terna. Pay  to  the  order  of  Continental  Na- 
tional Bank  Chicago,  III.,  First  National 
Bank,  Omaha,  Nebr.  L.  L.  Kountze,  Cash- 
ier. 


tt 


The  plaintiff  further  alleges  that,  believ- 
ing the  instrument  to  be  the  genuine  draft 
of  said  E.  Moog,  it  accepted  the  same  and 
paid  it  to  the  defendant  through  the  Co.nti- 
nental  National  Bank;  "that  the  defendant, 
prior  to  the  presentation,  acceptance,  and 
payment  of  said  draft  as  hereinbefore  al- 
jeged,  paid  to  Charles  Viterna,  named  in 
"SI*  id  *dxaf£  uei0  '{Sa^ee^  knpwi.ng  hi^m  to  be  said 
•Viterna^'eJgJit:  Bun^red  aoHitrs  <$.800K-tbe 
amount  named  ih'said* "dVatt;  without  aciy 
knowledge  or  information  as  to  wliether 
said  draft  would  be  accepted  or  paid  by  the 
plaintiff,  and  without  taking  any  steps  to 
ascertain  whether  or  not  said  draft  was  a 
genuine  draft  of  the  above-named  E.  Moog, 
assistant  cashier  of  the  German  Bank  of 
Eureka,  South  Dakota."  The  plaintiff  al- 
so alleges  the  draft  was  forged,  but  its 
true  cliaracter  did  not  become  known  un- 
til December  12,  1907.  Immediately  there- 
after the  plaintiff  advised  the  defendant  of 
said  fact  and  demanded  repayment  of  t)ie 
$800,  which  demand  was  refused.  Counsel 
for  the  respective  litigants  stated  at  the  bar 
that  the  negotiable  instruments  statute  does 
not  control  this  case,  and  we  shall  treat 
their  statement  as  correct  for  the  purposes 
of  this  case. 

1.  The  great  weight  of  authority  sustains 
the  proposition  that  as  between  the  drawee 
and  a  good  faith  holder  of  a  draft,  the 
drawee  bank  is  to  be  deemed  the  place  of 
final  settlement,  where  all  prior  mistakes 
and  forgeries  shall  be  corrected  and  settled 
once  for  all;  and  if  not  noticed,  and  pay- 
ment is  made,  the  money  cannot  be  recov- 
ered back.  Price  v.  Neal,  3  Burr.  1355. 
Germania  Bank  v.  Bbutell,  60  Minn.  180, 
27  L.R,A.  635,  51  Am.  St.  Rep.  519,  62  N. 
W.  327.  The  cases  are  annotated  in  a  note 
to  First  Nat.  Bank  v.  Bank  of  Wyndmere 
10  L.R.A.(N.S.)  49.  Courts  and  text- writ- 
ers generally  recognize  that  the  preponder- 
ance of  authority  is  in  favor  of  the  rule, 
but  it  seems  to  conflict  with  a  well-estab- 
lished principle  of  law  that  money  paid  by 
mistake  may  be  recovered  back,  and  has  not 
been  accepted  without  qualiflcation  by  all 
29  L.R.A.(N.S.) 


of  the  American  courts.  North  Dakota  r 
fuses  to  follow  Price  v.  Neal,  supra,  it 
has  held  Mat  the  principles  of  equil 
should  control  a  transaction  between  t1 
drawee  and  a  holder  of  a  forged  check  i 
draft.  First  Nat.  Bank  v.  Bank  of  Wyn 
mere,  supra.  The  position  assumed  I 
North  Dakota  is  in  harmony  with  suggt 
tions  made  by  many  text-writers  but, 
far  as  we  are  advised,  is  not  sustained  I 
the  opinion  of  any  other  court.  Interme< 
ate  the  cases  adhering  to  the  ancient  ru 
and  First  Nat.  Bank  v.  Bank  of  Wyndmei 
one  may  find  cases  qualifying  the  bro 
rule  promulgated  in  Price  v.  Neal,  supra. 

The  Massachusetts  supreme  court  faol 
that  the  failure  of  the  drawee  to  detect  t 
forgery  at  the  time  the  draft  is  present 
and  paid  will  not  preclude  it  from  rec< 
ering  the  money  from  a  holder  "who  to 
the  check  under  circumstances  of  suspici< 
without  proper  precaution,  or  whose  a 
duct  has  been  such  as  to  mislead  the  drav 
or  induce  him  to  pay  the  check  without  t 
usual, security  against  fraud."  First  N 
Bankv.  First  Nat.  Bank,  151  Mass.  280, 21 
21  Am.  St.  Rep.  450,  24  N.  E.  44,  45. 
the  cited  case  the  cashing  hank  received 
check  from  an  unknown  person,  payable 
bearer,  and  without  requiring  him  to  ider 
fy  himself,  although  there  was  a  local  c 
tom  requiring  identification  in  such  cases, 
was  held  that  the  negligence  of  the  cashi 
bank  lulled  the  drawee  into  a  false  sei 
of  security,  and  the  latter  could  reco' 
back  the  money  paid.  In  National  Bank 
Bangs,  106  Mass.  441,  444,  8  Am.  Rep.  3 
the  court  holds  the  drawee  should  be  p 
mitted  to  recover  if  the  party  receiving 
money  in  any  manner  contributed  to 
success  of  the  fraud,  or  to  the  mistake 
fact  under  which  the  payment   was  ma 

The  plaintiff  relies  upon  our  decision 
First  Nat.  Bank  of  Orleans  v.  State  Bi 
of  Alma,  22  Neb.  769,  3  Am.  St.  Rep.  i 
36  N.  W.  289.  That  case  was  decided  u] 
a  statement  of  facts  to  the  effect  that  B. 
Claypool  maintained  a  deposit  in  each 
said  banks.  A  stranger  presented  to 
Orleans  bank  a  check  upon  the  Alma  bi 
bearing  the  name  of  Claypool  as  drav 
and  payable  to  A.  J.  Gype  or  bearer. 
Orleans  cashier  compared  the  signature 
the  check  with  Claypool's  genuine  i 
nature  upon  the  bank's  book,  and,  >vi 
out  requiring  the  holder  to  identify  h 
self  or  to  account  for  the  manner  in  wli 
he  secured  possession  of  the  check,  p 
it.  In  due  course,  through  a  bank  wh^ 
in  the  litigants  each  maintained  a 
posit,  the  check  was  paid  and  charged 
the  account  of  the  Alma  bank  and  later  ^ 
delivered  to  Claypool,  who  denounced 
instriuneni  as  a  forgery.    We  held  that 
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drawee  should  recover  the  money  paid. 
Some  remarks  in  the  argument  of  our  late 
chief  justice,  taken  apart  from  the  facts  of 
the  case,  lend  color  to  the  plaintiffs  argu- 
ment in  the  instant  one.  At  the  bar  it  was 
argued  that  since  the  check  on  the  Alma 
bank  was  payable  to  bearer,  identification 
of  the  holder  was  an  immaterial  fact,  and 
the  entire  argument  in  the  opinion  should  be 
considered  with  relation  to  the  obligation 
of  the  cashing  bank  to  ascertain  at  its  peril 
that  the  check  was  a  genuine  instrument. 
The  principle  underlying  the  opinion  is 
that  the  cashing  bank  was  negligent  in 
not  availing  itself  of  all  means  at  its  com- 
mand to  ascertain  whether  the  check  was 
genuine.  Business  men  and  courts  alike 
recognize  that  ordinary  prudence  forbids 
the  purchase  of  a  check  from  a  stranger, 
regardless  of  v^hether  the  paper  was  pay- 
able to  order  or  bearer.  The  instrument 
considered  in  the  Alma  Case  was  an  ordi- 
nary check,  not  designed  for  circulation, 
hut  for  immediate  presentment.  First 
Xat.  Bank  v.  Miller,  37  Neb.  500,  40  Am. 
St  Rep.  499,  55  N.  W.  1064.  As  steted  by 
.Tu(]^  Maxwell,  the  Alma  bank  did  not 
knuw  but  that  Claypool  had  been  present 
when  the  check  was  presented  by  the  hold- 
<rr  to  the  Orleans  bank,  and  had  the  cash- 
in?  bank  made  inquiries  concerning  the 
i'ter.titv  of  the  holder  or  the  manner  in 
v.liich  he  became  possessed  of  the  instru- 
Dipnt,  the  probabilities  are  that  he  would 
not  have  withstood  the  ordeal,  but  the 
fraud  would  have  been  discovered.  In  Ger- 
man ia  Bank  v.  Boutell,  supra,  the  duty  of 
thf'  cashing  bank  to  require  the  holder  to 
identify  himself  is  recognized.  The  rule 
stated  in  the  Orleans  Case  has  been  adopt- 
^  in  Massachusetts,  in  People's  Bank  v. 
Kranklin  Bank,  88  Tenn.  209,  6  L.R.A.  724, 
17  Am.  St.  Rep.  884.  12  S.  W.  716;  Cana- 
dian Bank  v.  Bingham,  30  Wash.  484,  00 
L.R.A.  055,  71  Pac.  43,  and  has  been  recog- 
nized in  First  Nat.  Bank  v.  Marsha  11  town 
^Ute  Bank,  107  Iowa,  327,  44  L.R.A.  131, 
77  X.  W.  1045. 

In  Ellis  V.  Ohio  L.  Ins.  &  T.  Co.  4  Ohio 
>^t  628,  64  Am.  Dec.  610,  a  local  custom 
'attained  among  the  banks  of  Cincinnati 
requiring  the  cashing  bank,  before  pur- 
<huing  a  check  presented  by  a  stranger 
^nd  drawn  upon  another  bank,  to  make 
<^reful  inquiry  concerning  his  identity,  and 
to  a.scertain  whether  the  paper  was  genuine 
and  the  holder  was  the  owner  thereof.  The 
opinion  turns  upon  the  bank's  negligence  in 
failing  to  comply  with  this  local  custom. 

In  the  case  at  bar,  Viterna  was  payee  of 
the  forced  draft-  and  was  known  to  the 
'«'-f<>ndant  at  the  time  it  purchased  the 
I'ill.  The  draft  purports  to  be  a  foreign 
^ill  of  exchange,  an  instrument  that  for 
■i'J  L.R.A(N.S.) 


many  purposes  is  intended  to  circulate  as 
money  for  a  limited  period  of  time;  the 
forgery  consisted  in  forging  the  name  of 
the  drawer,  and  not  in  raising  the  aipount 
of  a  genuine  bill,  and  the  drawer  maintains 
its  place  of  business  in  a  neighboring  state. 
The  plaintiff  does  not  plead  that  any  sus- 
picious circumstances  surrounded  the  pur- 
chase of  the  bill  by  the  defendant,  that 
Viterna  was  not  a  man  of  fair  character  or 
so  situated  that  the  possession  and  presen- 
tation by  him  of  a  draft  for  $800  would 
excite  suspicion  in  the  mind  of  any  prudent 
banker;  nor  does  the  plaintiff  charge  that 
at  any  time  prior  to  the  presentation  of 
said  instrument,  the  defendant  acquired 
any  knowledge  or  entertained  a  suspicion 
concerning  the  forgery,  which  it  withheld 
from  the  plaintiff.  The  plaintiff  does 
charge  that  the  defendant  did  not  take  any 
steps  to  ascertain  whether  the  draft  was 
genuine  or  would  be  paid;  but  the  state- 
ment, admitted  by  the  demurrer  to  be  true, 
must  be  taken  into  consideration  in  con- 
nection with  the  fact  that  the  drawer  was 
in  South  Dakota,  the  drawee  in  Chicago, 
and  the  payee  was  known  to  the  defendant, 
a  resident  of  Nebraska.  It  is  not  pleaded 
that  there  was  an  agreement  between  tlic 
litigants  that  drafts  drawn  on  each  other 
should  not  be  cashed  if  presented  for  sale 
by  a  payee  known  to  the  cashing  bank,  un- 
less it  first  made  inquiry  concerning  the 
instrument,  or  that  any  such  custom  ob- 
tained in  Omaha  or  Chicago;  or  that  the 
defendant  had  any  means  at  hand  whereby 
it  could  have  ascertained  the  genuineness 
of  Moogs  signature.  In  fact,  so  skilfully 
was  that  signature  forged  that  it  deceived 
the  drawee,  so  that  had  Viterna  been  ac- 
quainted with  the  paying  teller  or  other 
employee  or  officer  charged  by  the  plain- 
tiff with  the  duty  of  identifying  signatures 
to  its  customers*  drafts,  it  is  more  than 
probable  that  it  would  have  cashed  the 
draft  if  the  payee  had  presented  the  in- 
strument for  payment. 

In  the  Orleans  Case  the  cashing  bank 
had  the  drawer's  genuine  signature  to  com- 
pare with  the  name  attached  to  the  check, 
and  it  also  had  the  power  to  demand  that 
the  holder  should  identify  himself;  it 
availed  itself  of  but  one  safeguard  against 
fraud,  and  we  are  entirely  satisfied  with 
our  opinion  holding  that  under  the  circum- 
stances the  Orleans  bank  was  guilty  of 
negligence.  But  in  the  case  at  bar  it  is 
not  alleged  that  the  defendant  had  any 
means  other  than  the  identity  of  the  payee 
to  prove  the  genuineness  of  the  draft.  Un- 
til the  legislature  shall  provide  that  a  bank 
is  guilty  of  negligence  in  purchasing  a 
foreign  draft,  fair  on  its  face,  from  a 
I  known  payee,  unless  it  first  communicates 
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with  the  drawer  and  the  drawee  to  learn 
whether  the  draft  is  genuine,  we  do  not 
feel  justified  in  extending  the  rule  an- 
nounced in  the  Orleans  Case,  supra.  Drafts 
aggregating  many  billions  of  dollars  in 
value  have  been  issued,  negotiated,  accept- 
ed and  paid  by  merchants  and  bankers  in 
reliance  upon  the  rule  announced  in  Price 
V.  Neal,  3  Burr,  1355,  and  to  the  general 
satisfaction  of  the  commercial  world.  So 
far  as  we  are  advised,  in  but  one  state  of 
the  Union,  Pennsylvania,  has  the  legisla- 
ture modified  that  rule.  Merchants  and 
bankers  in  the  great  centers  of  the  English 
speaking  world  have  not  moved  the  legis- 
latures to  modify  this  principle  of  the  law 
merchant,  and  the  courts  should  hesitate 
before  substituting  the  philosophy  of  lo- 
gicians for  a  practical  rule  evolved  from 
the  necessities  of  commerce. 

The  plaintiff  also  cites  First  Nat.  Bank 
V.  First  Nat.  Bank,  4  Ind.  App.  355,  51 
Am.  St.  Rep.  221,  30  N.  E.  808,  but  it  should 
not  be  seriously  considered  as  an  author- 
ity in  the  case  at  bar,  because  it  refers 
to  a  forged  school  order  which  the  learned 
judge  writing  that  opinion  states,  at  page 
303  of  4  Ind.  App.,  is  not  negotiable  ac- 
cording to  the  law  merchant.  The  court 
also  holds  the  indorsement  "for  collection" 
by  the  holder  of  the  order  tended  to  divert 
scrutiny  by  the  drawee  of  the  drawer's 
signature,  because  such  an  indorsement 
would  indicate  the  instrument  was  not  cir- 
culating as  negotiable  paper. 

The  plaintiff  further  cites  First  Nat. 
Bank  v.  Northwestern  Nat.  Bank,  40  111. 
App.  040.  This  case  was  appealed  to  the 
supreme  court  of  that  state  and  is  report- 
ed in  152  111.  290,  20  L.R.A.  289,  43  Am. 
St.  Rep.  247,  38  N.  E.  739.  In  that  case 
cheeks  purporting  to  have  been  drawn  by 
the  Central  Union  Telephone  Company  up- 
on the  Northwestern  National  Bank  of  Chi- 
cago, payable  in  four  instances  to  "F.  P. 
Ross,  Manager"  and  in  one  case  to  "C.  IT. 
Wilson,  A.  G.  Supt.,"  were  received  by  the 
First  National  Bank  through  the  clearing 
house.  The  proof  established  that  the 
payres  were  employees  of  the  telephone 
company,  but  were  not  entitled  to  the 
checks,  knew  nothing  about  them,  and  their 
indorsements,  as  well  as  the  signature  of 
the  drawer,  had  been  forged.  The  court 
holds  that  while  the  drawee  by  paying  a 
draft  is  eatop])ed  from  thereafter  denying 
the  drawer's  signature,  it  does  not  war- 
jant  the  .signature  of  any  indorsor,  but  the 
indorser  warrants  the  genuineness  of  all 
preceding  indorsements;  that  the  parties 
stood  as  though  the  bills  were  genuine  but 
the  indorsements  of  the  payees  forged, 
and  the  drawee  for  that  reason  could  re- 
cover the  monev  paid  by  it  to  the  holder 
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of  the  paper.  The  opinion  is  sound  bui 
has  no  application  to  the  instant  ease,  be- 
cause there  were  no  forged  indorsements 
upon  the  bill  in  question. 

Ford  V.  People's  Bank,  74  S.  C.  180.  10 
L.R.A.(N.S.)  63,  114  Am.  St  Rep.  986, 
54  S.  £.  204,  7  A.  &  E.  Ann.  Gas.  744,  a 
cited  by  the  plaintiff.  In  that  ease  tbe 
plaintiffs  drawee  paid  a  forged  draft,  aod 
charged,  in  bis  petition  to  recover  back 
the  money,  ''that  the  plaintiffs  paid  tbe 
said  draft  upon  presentation,  upon  tbe 
faith  and  credit  of  the  iudorsement  of  tbe 
said  defendant."  A  general  demurrer  to 
the  petition  was  sustained,  and  the  supreme 
court  of  that  state  holds  that  a  general 
indorsement  of  a  forged  bill  by  the  hold- 
er thereof  is  a  representation  that  the 
drawer's  signature  is  genuine,  upon  which  ' 
the  drawee  may  rely,  and,  in  case  the  in- 
strument is  forged,  may  recowr  back 
money  paid  the  holder.  The  opinion  is 
against  the  weight  of  authority,  and  is 
not  supported  by  any  of  the  cases  cite'i 
by  that  court  upon  this  point,  except  the 
ease  of  Woods  v.  Colony  Bank,  114  tia. 
083,  50  L.R.A.  929,  40  s".  E.  720,  and  the 
opinion  tiled  in  the  last-named  case  rit(> 
National  Bank  v.  Bangs,  106  Mass.  441. 
444,  8  Am.  Rep.  349,  in  support  of  the 
principle  announced  by  it  and  later  by 
the   South   Carolina   court. 

In  the  Massachusetts  case  the  cashinz 
bank  was  named  as  payee  in  a  fo^f^^i 
check  payable  to  its  order,  so  the  instni- 
nicnt  could  not  become  current  except  by 
the  bank's  indorsement.  The  court  boWs 
that  the  payee  was  negligent  in  taking  th^ 
check  from  a  stranger  without  proof  of 
his  identity,  and,  by  indorsing  the  check. 
gave  it  currency  and  standing.  In  iIh* 
(loorgia  case  the  draft  was  payable  to 
bearer,  and  the  opinion  is  sound,  ba«e«l  up 
on  the  negligence  of  the  cashing  bank  in 
not  requiring  the  party  from  whom  it  pur- 
chased the  instrument  to  identify  himself- 
but  so  far  as  it  holds  upon  the  reportfd 
factS)  that  the  indorsement  by  the  holder 
was  a  warranty  to  the  drawee  that  the 
drawer's  signature  was  genuine,  it  is  un- 
sound in  principle,  and  will  not  be  awept 
ed  as  a  correct  statement  of  the  law. 

First  Nat.  Bank  v.  Bank  of  Wyndmere. 
cited  by  plaintiff,  supra,  does  sustain  it> 
argument;  but  we  are  of  opinion  that  the 
Orleans  Case,  supra,  commits  this  court  to 
the  doctrine  that  the  drawee  must  ««tab 
liah  the  cashing  bank's  negligence,  or  Ki'- 
faith,  to  justify  a  recovery.  Sinrt  the 
drawee  should  onlv  recover  in  this  suit  in 
case  the  cashing  hank  was  negligent  or 
has  acted  in  bad  faith,  the  burden  is  upon 
the  former  to  plead  such  negligence  or 
mala    fides.      The    pleader    in    the    instant 
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case,  in  our  opinion,  has  not  stated  in  his 
petition  facts  sufficient  to  establish  that 
the  defendant  was  negligent,  or  that  it 
acted  in  bad  faith  in  purchasing  from  Vi- 
terna   the  forged  draft  in  question. 

The  judgment  of  the  District  Court, 
therefore,  is  reversed,  and  the  cause  re- 
manded   for   further    proceedings. 


WASHINGTON  SUPREME  COURT. 

NORTH    AAIERICAN    DREDGING    COM- 
PANY, Appt., 

V. 

G.  J.   TAYLOR,   County  Treasurer,  Respt. 
(56  Wash.  565,  106  Pac.  162.) 

Tax  —  sliip  —  steam  dredge. 

A  self-propelling  seagoing  steam  dredge 
*»n;raped  for  a  long  period  of  time  on  gov- 
€-rnment  work  in  a  particular  county  of  the 
^tate  where  it  is  located  on  the  day  when 
taxes  are  assessed  is  taxable  there  regard- 
1i>s  of  where  its  owner  resides  or  its  home 
\n)Tt  is  located. 

(January  8,   1910.) 


APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Chehalis 
County  in  defendant's  favor  in  an  action 
brought  to  restrain  the  collection  of  taxes 
alleged  to  have  been  wrongfully  assessed 
against  certain  personal  property.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  H.  Abel,  for  appellant: 

The  domicil  of  the  owner  is  the  place 
where  vessels  are  to  be  taxed,  unless  they 
have  acquired  an  actual  permanent .  situs 
elsewhere. 

Ayer  &  L.  Tie  Co.  v.  Kentucky,  202  U. 
S.  409,  50  L.  ed.  1082,  26  Sup.  Ct.  Rep. 
679,  6  A.  &  E.  Ann.  Cas.  205. 

Presumptively,  the  home  port  is  the 
place  where  vessels  are  taxable. 

Com.  v.  American  Dredging  Co.  122  Pa. 
386,  1  L.R.A.  237,  2  Inters.  Com.  Rep.  221, 
9  Am.  St.  Rep.  116,  15  Atl.  443;  Johnson 
V.  De  Bary-Baya  Merchants'  Line,  37  Fla. 
499,  37  L.R.A.  518,  19  So.  640;  People  ex. 
rel.  Pacific  Mail  S.  S.  Co.  v.  Tax  &  A.  Comrs. 
58  N.  Y.  242;  North  Western  Lumber  Co. 
V.  Chehalis  County,  25  Wash.  95,  54  L.R.A. 
212,  87  Am.  St.  Rep.  747,  64  Pac.  909. 

Messrs.   William   E.    Campbell,    J.    Ij. 


Sote.  —  Where  ships  are  taxable. 

The  general  rule  stated  in  the  foregoing 
opinion,  that  the  situs  for  taxation  of  a 
Tpssel  en  jigged  in  foreign  or  interstate  com- 
mercre  and  merely  touching  at  local  ports, 
r»irular1y  or  otherwise,  as  an  incident  of 
«uch  commerce,  is  at  the  home  port  of  the 
vfvsel.  or  at  the  domicil  of  the  owner,  and 
t}ie  exception  to  that  general  rule  in  case 
a  vessel  is  so  used  within  a  particular 
■^tate,  other  than  that  of  the  home  port 
or  domicil  of  the  owner,  as  to  irapresft 
liff  with  a  local  character,  are  both  well 
•sustained,  as  is  shown  bv  the  cases  cited  in 
tho  opinion  and  in  the  note  to  Johnson 
V.  I)t»  Barv-Bava  Merchants*  Line,  37  L.R.A. 
*>1**.  which  covers  the  earlier  cases  on  the 
«>ubject.  and  also  by  the  later  cases  cited 
in  this  note. 

The  general  rule  was  recently  applied  by 
the  I'nited  States  Supreme  Court  in  Ayer 
A  L.  Tie  Co.  V.  Kentuckv,  202  U.  S.  409, 
:><»  L.  ed-  1082,  26  Sup.  Ct.  Rep.  679,  6  A. 
*  K,  Ann.  Cas.  205,  reversing  117  Ky.  161, 
i:i,  77  S.  W.  686,  79  S.  W.  290,  on  sec- 
ond appeal  27  Ky.  L.  Rep.  585,  85  S.  W. 
M^'M.  holding  that  a  vessel  engaged  in  in- 
terstate commerce  between  ports  of  dif- 
f*-rent  states,  including  Illinois  and  Ken- 
t"'»ky.  owned  by  an  Illinois  corporation, 
nhirh  had  its  chief  office  and  place  of  busi- 
1  f^*  in  Chicago,  was  not  subject  to  taxation 
in  Kentucky  although  the  vessel  was  regis- 
tered at  Paducah,  Kentucky,  and  that  name 
«as  painted  on  the  stern  as  her  home  port. 
>Thi9  case  is  subsequently  discussed  so 
far  as  it  bears  on  the  question  what  is 
dimmed  to  be  the  home  port  for  the  pur- 
T>osp«  of  taxation). 
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In  Yost  v.  Lake  Erie  Transp.  Co.  60  C. 
C.  A.  511,  112  Fed.  746,  Judge  Lurton.  now 
of  the  United  States  Supreme  Court,  in  an 
opinion  discussing  the  cases  at  consider- 
able length,  declares  that  the  rule  is  now 
settled  in  the  courts  of  the  United  States, 
and  by  the  weight  of  opinion  in  the  state 
courts,  that  registered  water  craft  engaged 
actually  in  interstate  or  foreign  commerce 
are  only  subject  to  property  taxation  at 
their  home  port,  which  under  the  act  of 
Congress  is  that  port  nearest  to  the  domi- 
cil of  the  owner.  The  principle  thus  de- 
clared by  him  was  specifically  applied  by 
holding  that  vessels  owned  by  a  Michigan 
corporation,  registered  at  Detroit,  hailing 
from  the  port  of  Monroe  in  tlie  same 
district  as  Detroit  (their  names  and 
home  port  being  painted  on  the  stern), 
and  engaged  chiefly  in  navigating  between 
Tdledo  and  Buffalo,  though  sometimes 
between  Buffalo  and  Lake  Superior  points 
and  between  Toledo  and  Erie  (a  Penn- 
sylvania port),  were  not  subject  to  local 
taxation  in  Ohio,  notwithstanding  that 
a  majority  of  the  directors  and  oflficers 
of  the  corporation  resided  at  Toledo;  that 
the  general  manager  had  his  oflice  and  a 
force  of  clerks  tliere,  that  none  of  tho 
steamers  had  ever  been  in  the  home  port, 
in  Michigan,  and  could  not  get  nearer  than 
4  or  5  miles  of  that  port;  that  the  only 
property  of  the  company  at  Monroe  was 
a  sign  on  the  oflice  door  of  a  lumbef 
company,  and  that  for  several  years  no 
meeting  of  the  company  had  ever  been  held 
at  Monroe. 

So,  upon  the  ground  that  the  home  port 
of  the  vessel  was  San  Francisco,  where  her 
managing  owner  was  domiciled,  it  was  held 
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McMurray,  and  H.  G.  Rowland  for  re- 
spondent. 

Chad  wick,  J.,  delivered  the  opinion  of 
the  court: 

The  steam  dredger  Pacific  was  built  at 
Tacoma,  in  Pierce  county,  Washington,  in 
the  year  1903,  and  was  from  that  time  un- 
til about  April  7,  1905,  almost  continuous- 
ly engaged  in  dredging  or  was  lying  in  the 
harbors  of  Pierce  cuunty.  In  the  year  1904, 
appellant  listed  the  dredger  and  its  equip- 
ment for  taxation  in  Pierce  county,  and 
thereafter  paid  the  taxes  for  that  year. 
The  property  was  also  listed  by  the  super- 
intendent in  charge  for  the  year  1905.  On 
April  1,  1905,  and  for  some  time  prior 
thereto,  appellant  had  been  engaged  in  the 


performance  of  a  government  contract 
the  harbor  at  Tacoma.  This  contract  c 
pired  on  March  1,  1905,  and  was  complet 
under  an  extension  agreement.  On  Ap: 
9,  1905,  the  Pacific  was  taken,  with  i 
its  equipment  and  appliances,  to  Honolu 
in  the  Hawaiian  Islands,  by  way  of  S 
Francisco,  California,  there  to  be  engag 
for  a  definite  period.  The  dredger  was 
seagoing,  self-propelling  vessel.  On 
about  November  2,  1907,  the  dredger  n 
brought  from  without  the  state  of  Wai 
ington  to  Grays  Harbor,  in  Chehalis  an 
ty,  and  was  there  engaged  in  dredging  t 
harbor,  under  a  contract  with  the  Unit 
States  government,  expiring  on  or  bef( 
the  15th  day  of  October,  1908.  On 
about  March  5,   1908,   the   respondent. 


in  Olson  v.  San  Francisco,  148  Cal.  80,  2 
L.R.A.(N.S.)  197,  113  Am.  St.  Rep.  191, 
82  Pac.  850,  7  A.  &  £.  Ann.  Cas.  443,  that 
a  vessel  was  subject  to  assessment  for 
taxation  at  San  Francisco,  notwithstand- 
ing that  she  had  been  constructed  in  the 
state  of  Washington  and  temporarily  regis- 
tered there  and,  having  been  engaged  from 
the  time  of  her  construction  in  commerce 
on  the  high  seas  between  a  port  in  Wash- 
ington and  foreign  ports,  had  not  received 
permanent    registration   at   San    Francisco. 

In  California  Shipping  Co.  v.  San  Fran- 
cisco, 150  Cal.  145,  88  Pac.  704,  vessels  em- 
ployed in  foreign  and  interstate  commerce 
owned  by  a  California  corporation  and 
registered  under  tlie  laws  of  the  United 
States  at  the  port  of  San  Francisco  were 
held  properly  assessable  for  taxation  at 
San  Francisco,  notwithstanding  that  some 
of  them  had  never  been  within  the  waters 
of  that  state  and  others  were  not  there  at 
the  time  fixed  for  assessment  and  had  not 
been  there  since;  there  being  no  facts  al- 
leged showing  that  they  had  acquired  an 
actual  situs  outside  of  the  state  of  Califor- 
nia, or  that  they  were  not  engaged  solely  in 
foreign  or  interstate  business,  or  that  the 
city  and  county  of  San  Francisco  was  not 
the  domicil  or  place  of  residence  of  the 
owner. 

The  exception  above  stated  has  also  been 
applied  by  late  cases. 

Thus,  vessels  which,  though  engaged  in 
interstate  commerce,  are  employed  in  such 
commerce  wholly  within  the  limits  of  a 
state,  are  subject  to  taxation  in  that  state, 
although  they  may  have  been  registered  or 
enrolled  at  a  port  outside  its  limits.  Old 
Dominion  S.  S.  Co.  v.  Virginia,  198  U.  S. 
299,  49  L.  ed.  1059,  25  Sun.  (  t.  Rep.  086. 
3  A.  &  E.  Ann.  Cas.  1100,  affirming,  102  Va. 
576,  102  Am.  St.  Rep.  855,  4«  S.  E.  783. 
The  vessels  which  in  this  case  were  held 
subject  to  taxation  in  Virginia  belonged 
to  a  nonresident  corporation,  and  were  reg- 
ularly enrolled  under  United  States  laws 
outside  of  the  state  of  Virginia.  They  were 
employed  in  transportation  of  passengers 
and  freight  wholly  in  that  state,  as  an  ad- 
junct or  branch,  however,  of  the  main  line 
29  L.R.A.(N.S.) 


I  of  the  company  between  New  York  and  X' 
I  folk.  The  court  said  that  it  is  true  that 
§  4141  of  U.  S.  Rev.  Stat.,  U.  S.  Comp.  Si 
1901,  p.  2808,  there  is  created  what  may 
called  the  home  port  of  the  vessel,  an  art 
cial  situs  which  may  control  the  place 
taxation  in  the  absence  of  an  actual  sii 
elsewhere. 

In  McRae  v.  Bowers  Dredging  Co.  00  Fi 
360,  steam  dredges  owned  by  an  Illin 
corroration,  but  which  were  employed  in  i 
ecu  ting  a  large  contract  in  the  harbor  of  1 
city  of  Seattle,  which  would  in  the  ordina 
course  of  such  work  require  several  ye* 
for  its  completion,  were  held  subject  to  t 
ation  in  Washington.  In  view  of  the 
cisions  of  tlie  United  States  Supreme  Coi 
that  the  fact  that  a  vessel  is  engaged  in 
terstate  or  foreign  commerce  does  not  nee 
sarily  prevent  it  from  acquiring  a  local  ?'r 
for  purposes  of  taxation  if  it  is  used  who 
within  the  limits  of  the  state,  it  would  se 
hardly  necessary  for  the  court  in  this  i-i 
to  put  its  decision,  as  it  did,  upon  i 
ground  that  the  dredges,  though  empl>i 
to  do  work  in  aid  of  navigation,  were  i 
instruments  of  interstate  or  foreign  Cv 
merce,  and  for  that  reason  were  not 
empt  from  local  taxation. 

So,  ocean-going  tug  boats  are  not 
cmpt  from  taxation  by  the  state  in  wh 
waters  they  are  exclusively  employed,  by 
fact  that  they  are  registered  and  taxed  a 
port  in  another  state  where  the  owner 
domiciled.  Northwestern  Lumber  Co. 
(^liehalis  County,  25  Wash.  95,  54  L.K 
212,  87  Am.  St.  Rep.  747,  64  Pac.  900. 

That  vessels  may  acquire  an  actual  si 
is  a  proposition  too  well  settled  to  be  qi 
tioned,  and  the  place  of  actual  enrolni 
and  registration  is  not  controlling  if 
actual  situs  is  elsewhere.  Galveston  v. 
M.  Guffey  Petroleum  Co.  (Tex.  Civ.  Ap 
113  S.  W.  585.  The  vessels  in  this  case  w 
owned  by  a  Texas  corporation  domiciled 
JefTerson  county,  and  plied  between  Port 
thur,  in  that  county,  and  Philadelphia  i 
other  points  along  the  Atlantic  seaboii 
Tliey  were  registered  at  the  port  of  C 
veston  (the  nearest  port  to  the  domicil 
the  corporation.   Port  Arthur  not   bein^ 
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treasurer  of  Chehalis  county,  was  about  to 
seize  and  sell  the  Pacific,  with  all  equip- 
ment, appurtenances,  and  appliances,  un- 
der a  writ  issued  by  the  treasurer  of 
Pierce  county,  when  he  was  restrained  by 
an  order  of  the  superior  court  of  Chehalis 
county.  The  fact  is  further  stipulated  that 
the  person  who  signed  the  detail  list  for 
1905  was  the  superintendent  of  the  dredg- 
er, having  atithority  to  purchase  supplies, 
contract  for  repairs,  to  employ  labor^  and 
issue  time  checks  for  the  payment  of  la- 
bor; and  that,  if  the  officers  of  appellant 
were  present,  they  would  testify  that  the 
superintendent  had  no  authority  to  list 
the  said  property  for  taxation.  It  also 
appears  that  in  1903  the  dredger  was  tem- 
porarily enrolled  in  the  office  of  the  col- 


lector of  customs  at  Tacoma  under  a  car- 
penter's certificate;  that  the  home  port 
of  the  dredger  was  given  at  that  time  as 
Camden,  New  Jersey;  that  the  name  and 
port  were  painted  on  the  stern  of  the  dredg- 
er, as  required  by  law,  just  prior  to  her 
sailing  for  San  Francisco.  This  was  done 
under  an  order  of  the  shipping  commis- 
sioner. The  fact  is  also  stipulated  that, 
at  all  times  during  the  performance  of 
tho  government  contract  in  Tacoma  har- 
bor^  it  was  the  intention  of  the  appellant 
to  remove  the  dredger  from  Tacoma,  and 
from  the  state  of  Washington,  as  soon  as 
the  government  contract  should  be  com- 
pleted. Upon  the  hearing  in  the  court  be- 
low, the  prayer  of  appellant  for  a  restrain- 


port  of  entry  at  which  vessels  could  be  regis- 
tered or  enrolled),  and  none  of  them  had 
ever  entered  the  port  of  Galveston.  The 
appellate  court  said  that  the  trial  court, 
having  determined  by  a  finding,  which  was 
not  disputed,  that  the  actual  situs  of  the 
vessels  was  at  Port  Arthur,  the  city  of  Gal- 
veston had  no  jurisdiction  to  assess  them  for 
taxation.  Upon  a  substantially  similar 
«tate  of  facts,  except  that  in  the  latter  case 
it  appeared  that  some  of  the  vessels  in- 
volved had  been  at  Galveston,  a  contrary  re- 
sult was  reached,  upon  the  original  hearing 
in  State  v.  Higgins  Oil  &  Fuel  Co.  (Tex. 
Ci?.  App.)  116  S.  W.  617.  But  upon  a  re- 
hearing the  decision  in  the  former  ease  was 
followed,  it  appearing  that  the  supreme 
ctmrt  had  in  the  meantime  refused  a  writ  of 
error  in  that  case.  Apparently  the  court  in 
the  last  case  would  not,  as  an  independent 
proposition,  have  found  that  the  vessels 
had  an  actual  situs  in  Jefferson  county, 
hut  said  that  if  the  finding  to  that  effect 
in  the  former  case  was  an  admissible  one  on 
the  undisputed  facts,  it  did  not  -see  how  a 
contrary  finding  would  be  proper.  It  there- 
fore evidently  regarded  such  finding,  in  view 
of  the  action  of  the  supreme  court,  as  bind- 
ing upon  it  in  the  latter  case. 

Tugs  and  barges  owned  by  a  Virginia 
corporation  engaged  in  carrying  coal  from 
Lambert's  Point,  in  the  county  of  Norfolk, 
to  Xew  York,  New  Haven,  Providence,  and 
Boston,  and  which,  though  registered  in 
Philadelphia,  never  go  to  that  point,  are 
properly  taxable  in  Virginia,  and  in  the 
county  of  Norfolk.  The  court  said  that  the 
place  of  enrolment  or  registration  of  ves- 
sels does  not  fix  their  situs  for  taxation, 
hut  it  is  a  circumstance  to  be  considered. 
N'orfolk  &  W.  R.  Co.  v.  Board  of  Public 
Works,  97  Va.  23.  32  S.  E.  779. 

Both  the  general  principle  and  the  excep- 
tion are  also  recognized,  in  Pullman's  Palace 
(ar  Co.  V.  Pennsylvania,  141  U.  S.  23,  35 
L.  ed.  616,  3  Inters.  Com.  Rep.  695,  11  Sup. 
<'t.  Rep.  876,  where  the  court,  in  discussing 
the  liability  of  cars  used  in  interstate  com- 
merce to  local  taxation,  said  arguendo: 
*'Ships  or  vessels,  indeed,  engaged  in  inter- 
stete  or  foreign  commerce  upon  the  high 
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seas  or  other  waters  which  are  a  common 
highway,  and  having  their  home  port,  at 
which  they  are  registered  under  the  laws  of 
the  United  States  at  the  domicil  of  their 
owners  in  one  state,  are  not  subject  to  taxa- 
tion in  another  state  at  whose  ports  they 
incidentally  and  temporarily  touch  for  the 
purpose  of  delivering  or  receiving  passengers 
or  freight.  But  that  is  because  tliey  are  not, 
in  any  proper  sense,  abiding  within  its  lim- 
its, and  have  no  continuous  presence  or  actu- 
al situs  within  its  jurisdiction,  and  there- 
fore can  be  taxed  only  at  their  legal  situs, — 
their  home  port  and  the  domicil  of  their 
owners." 

In  American  Mail  S.  S.  Co.  v.  Crowell,  70 
N.  J.  L.  54,  68  Atl.  762,  the  court  held  that 
vessels  owned  by  a  New  Jersey  corporation, 
but  engaged  in  trade  between  ports  of  Phila- 
delphia and  Boston  and  the  West  Indies, 
and  having  never  been  in  New  Jersey  waters, 
the  state  had  no  authority  to  authorize 
their  assessment  (citing  Union  Refrigerator 
Transit  Co.  v.  Kentucky,  199  U.  S.  194,  60 
L.  ed.  160,  26  Sup.  Ct.  Rep.  136,  4  A.  &  E. 
Ann.  Cas.  493).  Upon  the  facts  as  stated 
ih  the  opinion  in  this  case,  the  result  seems 
opposed  to  the  weight  of  authority,  includ- 
ing decisions  of  the  United  States  Supreme 
Court.  The  case  cited  in  support  of  the  de- 
cision merely  holds  that  the  home  state  of  a 
railroad  corporation  has  no  authority  to 
impose  a  tax  upon  rolling  stock  permanently 
located  in  other  states  and  employed  there 
in  the  prosecution  of  its  business.  That 
decision,  however,  apparently  rested  upon  the 
ground  that,  under  the  decision  in  Pull- 
man's Palace  Car  Co.  v.  Pennsylvania,  141 
U.  S.  18,  35  L.  ed.  613,  3  Inters.  Com.  Rep. 
695,  11  Sup.  Ct.  Rep.  876,  the  rolling  stock 
there  involved  had  acquired  a  situs  else- 
where, whereas  the  Supreme  Court  decisions 
themselves  seem  to  negative  the  acquisition 
by  a  vessel  of  a  situs  for  taxation  apart 
from  the  domicil  of  the  owner  or  the  home 
port  of  the  vessel,  upon  the  state  of  facts 
that  appear  in  the  Crowell  Case.  Indeed, 
in  the  Pullman's  Palace  Car  Company  Case 
the  court  expressly  calls  attention  to  the 
distinction  in  this  respect  between  vessels 
having  their  situs  fixed  by  act  of  Congress 
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ing  order  was  denied,  and  judgment  was 
entered  in  favor  of  respondent. 

Error  is  assigned  as  follows:  "(1)  It 
was  error  to  hold  that  the  Pacific  had  a 
situs  in  1905,  for  purposes  of  taxation, 
within  the  state  of  Washington.  (2)  Ap- 
pellant was  deprived  of  its  property  with- 
out due  process  of  law,  contrary  to  ar* 
tide  14  of  the  Federal -Constitution.  (3) 
It  was  error  to  render  judgment,  denying 
an  injunction,  and  sustaining  the  validity 
of  said  tax." 

If  the  trial  court  was  right  in  holding 
the  state  of  Washington  to  be  the  situs  of 
tlie   property,  that  fact   is  decisive  of  the 


case,  as  the  second  and  third  assignmenti 
are  only  incidental  thereto.  It  is  the  gen- 
eral rule  that  vessels  engaged  in  state  or 
interstate  traffic,  with  no  established  situs, 
but  going  in  and  out  of  a  port  upon  a 
fixed  .run,  or  as  the  necessities  of  the  busi- 
ness engaged  upon  may  demand,  or  when 
engaged  upon  no  fixed  schedule,  but  sail- 
ing from  one  port  to  another  as  a  carrier 
of  state,  interstate,  or  international  traf- 
fic, shall  be  assessed  at  the  home  port,  or 
at  the  domicil  of  the  owner.  Northwest- 
ern Lumber  Co.  v.  Chehalis  County,  25 
Wash.  95,  54  L.R.A.  212,  87  Am.  St  Rep. 
747,   64   Pac.   909;    Ayer  &  L.  Tie  Co.  v. 


and  their  course  over  navigable  waters  and 
touching  land  only  incidentally  and  tem- 
porarily, and  cars  or  vehicles  of  any  kind 
having  no  situs  so  fixed  and  traversing  the 
land  only. 

The  decision  of  the  United  States  Su- 
preme Court  in  Aver  &  L.  Tie  Co.  v.  Ken- 
tucky, 202  U.  S.  409,  50  L.  ed.  1082,  20  Sup. 
Ct.  Rep.  679,  6  A.  &  E.  Ann.  Cas.  205,  has 
already  been  referred  to  so  far  as  it  nega- 
tived a  local  situs  apart  from  the  domicil  of 
the  owner,  or  at  least  apart  from  that 
domicil  and  the  home  port  of  the  vessel,  by 
reason  of  the  waters  in  which  tlie  vessel  was 
employed  and  the  ports  between  which  she 
plied. 

As  pointed  out  in  the  note  to  Olson  v.  San 
Francisco,  2  L.R.A.(N.S.)  197,  however,  the 
decision  of  the  Kentucky  court  (which  is 
reversed),  that  the  vessel  had  a  local  situs 
for  the  purpose  of  taxation  in  Kentucky, 
was  not  based  upon  the  ground  that  the 
vessel  was  used  partly  in  Kentucky  waters 
and  touched  Kentucky  ports,  but  upon  the 
ground  that  the  registering  of  the  vessel  at 
Paducah  and  the  painting  of  that  name  on 
her  stern  had  the  effect  to  make  that  place 
her  home  port,  and  consequently  her  situs  for 
taxation,  notwithstanding  that  the  corpora- 
tion was  domiciled  in  Illinois,  and  that, 
but  for  the  supposed  effect  of  the  act  of 
Congress  of  3884,  Chicago  would  be  regard- 
ed as  her  home  port  under  i^  4141  of 
U.  S.  Rev,  Stat,  U.  S.  Comp.  Stat  1901, 
p.  2808.  It  is  not  entirely  clear,  from  the 
opinion  of  the  United  States  Supreme  Court, 
whether  the  reversal  of  that  decision  was 
upon  the  ground  that  the  situs  of  a  vessel  for 
the  purposes  of  taxation,  assuming  that  she 
has  not  acquired  an  actual  situs  elsewhere, 
is  at  the  domicil  of  the  owner  irresi)ective  of 
the  state  where  the  true  home  port  may  be 
located,  or  upon  the  ground  that  since,  as 
well  as  before,  the  act  of  1884,  the  home 
port  of  a  vessel,  for  the  purposes  of  taxation 
at  least,  is  that  defined  in  §  4141,  namely, 
the  port  "at  or  nearest  to  which  the  owner, 
if  there  be  but  one,  or  if  more  than  one,  the 
husband  or  acting  and  managing  owner  of 
such  vessel,  usually  resides."  In  the  latter 
view,  tlie  error  of  the  Kentucky  court  was 
in  holding  that  the  home  port  of  the  vessel 
for  the  purposes  of  taxation  was  at  Padu- 
cah, and  not  at  Chicago,  where  the  owner  (a 
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corporation )  was  domiciled.   The  language  of 
the  opinion,  however,  taken  by  itself,  seeni5 
to  support  the  former  view,  as  the  court  sap 
that,   with   certain   exceptions,   the  rule  i> 
well   established   that  the   "domicil  of  the 
owner  is  the  situs  of  a  vessel  for  the  pur- 
poses of  taxation,  wholly  irrespective  of  the 
place  of  enrolment."     Again:    "But  if  en- 
rolment at  that  place  [Paducah]  was  with- 
in   the    statutes    it    is   wholly    immaterial, 
since    the    previous    decision    to   which  we 
have  referred  decisively  establish  that  enrol- 
ment is  irrelevant  to  the  question  of  taxa- 
tion, because  the  power  of  taxation  of  ves- 
sels depends  either  upon  the  actual  domicil 
of  the  owner  or  the  permanent  situs  of  trj** 
property    within    the    taxing   jurisdiction.'* 
In   spite   of   this   language,   however,  it  is 
probable  that  the  court  did  not  mean  to  de- 
cide that  the  situs  of  the  vessel  for  taxation 
would  be  at  the  domicil  of  the  owner,  rather 
than  at  the  home  port  of  the  vessel,  as  de- 
fined in  U.  S.  Rev.  Stat.  §  4141,  if  th(>-.' 
places  should  be  in  different  states.    As  al- 
ready intimated   the  court  was  not  called 
upon  to  pass  on  that  point,  if  it  was  of  the 
opinion,  contrary  to  the  view  of  the  Ken- 
tuck  j'-  court,  that  the  home  port  of  a  ves^s^l 
for  the  purposes  of  taxation  is  that  defin*^! 
in  §  4141,  irrespective  of  the  act  of  1SS4 
or  of  anythinpr  done  under  that  act.     Tii.ii 
point  would  only  be  presented  upon  the  as 
sumption   that   the  court  agreed  with  the 
Kentucky  court  in  holding  that  the  home 
port  was  at  Paducah,  and  meant  to  place 
its  decision  upon  the  ground  that  the  domi- 
cil would  prevail  over  the  home  port  in  thi* 
respect.    The  statement  above  quoted,  to  t'-i* 
effect  that  the  situs  for  taxation  is  at  the 
domicil  of  the  owner,  may  have  been  made 
in    that   form,  because   the   home    port,  as 
defined  in  §  4141,  was  at  Chicago,  and  that 
was    also    the   domicil   of   the   corporation. 
As  a  matter  of  fact,  it  seldom  happens  tliat 
the  domicil  and  the  home  port,  as  defined  in 
§  4141   (namely  "the  port  at  or  nearest  to 
which  the  owner,   if  there  be  but   one.  or. 
if  more  than  one,  the  husband  or  acting  and 
managing  owner  of  such  vessel,  usually  re- 
sides"),   are    in    different    states,     thouirli 
that  is,  of  course,  possible  under  this  defi- 
nition.    Owing,  therefore,  to  the  fact  that 
for  practical   purposes   it  is  generally  im- 
material whether  the  domicil  or  the  home 
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Kentucky,  202  U.  S.  409,  50  L.  ed.  1082, 
iti  Sup.  Ct.  Rep.  679,  6  A.  &  E.  Ann.  Cas. 
•2<i.>;  Com.  V.  American  Dredging  Co.  122 
Pa.  386,  1  L.R.A.  237,  2  Inters.  Com.  Rep. 
±>1.  237,  9  Am.  St.  Rep.  116,  15  Atl.  443; 
(.alifomia  Shipping  Co.  v.  San  Francisco, 
150  Cal.  145,  88  Pac.  704;  Olson  v.  San 
Krancisco,  148  Cal.  80,  .2  L.R.A.(N.S.)  197, 
113  Am.  St.  Rep.  191,  82  Pac.  850,  7  A. 
^  E.  Ann.  Cas.  443;  Johnson  v.  De  Bary- 
Uaya  Merchants'  Line,  37  Fla.  499,  37 
L.R.A.  618;  American  Mail  S.  S.  Co. 
V.  Crowell,  76  N.  J.  L.  54,  68  Atl.  752; 
People  ex  rel.  Pacific  Mail  S.  S.  Co.  v. 
Tax   &   A.    Comrs.    68   N.   Y.    242.      How- 


ever, a  vessel  may  be  assessed  without 
reference  to  the  home  port  or  the  residence 
of  the  principal  owner  or  agent,  when  it 
is  put  to  such  use  as  to  impress  it  with 
a  local  character.  National  Dredging  Co. 
V.  State,  99  Ala.  4G2,  12  So.  720;  McRae 
V.  Cowers  Dredging  Co.  (C.  C.)  90  Fed. 
300;  Galveston  v.  J,  M.  Guffey  Petroleum 
Co.  (Tex.  Civ.  App.)  113  S.  W.  585;  State 
V.  Higgins  Oil  &  Fuel  Co,  (Tex.  Civ.  App.) 
116  S.  W.  617;  Old  Dominion  S.  S.  Co. 
v.  Virginia,  198  U.  S.  299,  49  L.  ed.  1059,  25 
Sup.  Ct.  Rep.  686,  3  A.  &  E.  Ann.  Cas.  1100, 
Id.,  102  Va.  576,  102  Am.  St.  Rep.  855,  46 
S.  E.  783.     It  has  been  held  that  the  de- 


port, in  this  sense,  is  regarded  as  the  situs 
tor  the  purposes  of  taxation,  it  is  not  always 
clear  whether  the  courts  mean  to  refer  the 
jiitiis  to  the  domicil  or  to  the  home  port. 
Fur  example,  in  Morgan  v.  Parham,  16  Wall. 
471,  21  L.  ed.  303,  the  statement  is  that  the 
^l"•^^^l  had  its  situs  at  the  "home  port  of 
New  York,  where  it  belonged  and  where  its 
owner  was  liable  to  be  taxed  for  its  value." 
There  is  a  similar  ambiguity  on  this  point 
in  the  statement  of  the  general  rule  in  the 
Pnihran  Palace  Car  Company  Case,  above 
quoted. 

In  Old  Dominion  S.  S.  Co.  v.  Virginia, 
198  U.  S.  299,  49  L.  ed.  1059,  25  Sup.  Ct 
Uep.  686,  3  A.  &  E.  Ann.  Cas.  1100.  which 
i*  one  of  the  cases  relied  on  in  the  Ay- 
cT  Ca.se,  however,  the  statement  is  that 
"it  is  true  bv  §  4141  there  is  created 
uhat  may  be  called  the  home  port  of  the 
\t-jiel,  an  artificial  situs,  which  mav  control 
*)<e  ilace  of  taxation  in  th<»  absence  of  an 
artnal  situs  elsewhere." 

The  specific  statements  in  the  opinion  in 
t'  0  Aver  Case  that  the  place  of  registering 
i>r  enrolment  is  immaterial  on  the  situs 
for  taxation  may  have  had  reference  merely. 
i'»  actual  registration  or  enrolment  at  points 
"tiier  tlian  the  home  port  as  defined  in 
^4141.  As  a  matter  of  fact  the  enrolment 
in  that  case  was  at  another  point,  namely 
PiKlucali.  It  may  be  remarked  in  passing 
' ''t  important  consequences,  other  than 
1 1  i-e  in  relation  to  taxation,  may  depend 
»nr.n  which  of  the  two  views  above  in- 
Hiraled  is  to  be  taken  of  the  ground  of  the 
•ieeision  in  the  Aver  Case. 

In  American  Mail  S.  S,  Co.  v.  Crowell,  76 
K.  J,  L.  54,  68  Atl.  762,  the  court,  upon  the 
>uppo6ed  authority  of  the  Ayer  Case,  held 
tl  at  vessels  engaged  in  trade  between  ports 
'  f  Philadelphia  and  Boston  and  the  West 
Iniiief.  owned  by  a  New  Jersey  corporation 
having  its  principal  office  in  one  county, 
V'^ro  not  taxable  in  another  county,  al- 
tlifinjjh  registered  pursuant  to  the  act  of 
•'onjjress  in  the  latter  municipality.  And 
"■ije-Adsbun-  Twp.  v.  Merchants'  S.  B.  Co. 
,  :»••  X.  J.  L.'407.  69  Atl.  958.  is  to  tho  same 
fffeet.  As  already  shown  the  court  in  the 
<  mwell  Case  held,  apparently  as  an  inde- 
pendent ground  for  its  decision,  that  New 
.leraey  had  no  authority  to  authorize  the 
9«c<^pment  of  the  vessel  at  all. 
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Coastwise  and  seagoing  vessels  which  at 
the  time  of  the  assessment  were  in  the  state 
of  Pennsvlvania  were  held,  in  Wheaton  v. 
Mickel,  63  N.  J.  L.  525,  42  Atl.  843,  to  be 
taxable  in  the  township,  ward,  or  taxing 
district  where  the  owner  resides,  under  a 
statute  declaring  that  a  tax  on  visible  per- 
sonal property  shall  be  assessed  in  the  town- 
ship, ward,  or  taxing  district  where  the 
property  is  found,  but  that  the  *'tax  on 
other  personal  estate  shall  be  assessed  on 
each  individual  in  the  township,  ward,  or 
taxing  district  where  he  resides."  The  de- 
cision is  that  tangible  personal  property  of 
a  resident  which  is  not  within  the  state 
falls  within  the  latter,  not  the  former, 
clause. 

But  whether  in  general  and  as  between 
different  states  the  constructive  situs  of  the 
vc8«el  for  taxation,  assuming  that  it  has  no 
actual  situs  elsewhere,  is  to  be  regarded 
as  at  the  home  port  or  at  the  domicil,  it 
would  doubtless  be  competent  for  a  particu- 
lar state,  assuming  that  it  had  power  to  tax 
the  vessel  at  all,  to  designate  the  place  with- 
in the  state  at  which  it  should  be  subject 
to  taxation.  These  Now  .Tersev  cases  are, 
therefore,  perhaps  not  to  be  regarded  as  au- 
thority upon  the  question  as  between  differ- 
ent states  in  which  the  domicil  and  the  home 
port  may  be  located.  The  court  in  the  Crowell 
Case,  however,  seems  to  have  assumed  that 
the  supreme  court  in  the  Ayer  Case  meant 
to  locate  the  constructive  situs  of  the  ves- 
sel at  the  domicil,  rather  than  at  the  home 
port,  in  case  the  two  were  in  different  ju- 
risdictions. 

The  decision  in  Teagan  Transp.  Co.  v. 
Board  of  Assessors,  139  Mich.  1,  69  L.ll.A. 
431,  111  Am.  St.  Rep.  391,  102  N.  W.  273,  is 
merely  to  the  effect  that  a  statute  purport- 
ing to  make  all  the  propertj'  of  corporations 
engaged  in  maritime  commerce  or  navij^ation 
taxable  only  at  the  place  designated  in  their 
charters  as  their  general  oflice  for  business, 
whereas  the  property  of  other  corporations 
is  taxable  at  the  place  where  it  actually 
transacts  its  principal  business,  irrespective 
of  the  place  where  its  office  is  located  in  its 
articles  of  incorporation, — is  in  violation  of 
the  constitutional  requirement  of  uniformi- 
ty in  taxation.  G.  H.  P. 
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clared  intention  of  the  owner  concerning  the 
future  use  or  removal  of  personal  property 
will  not  exempt  it  from  taxation.  Stod- 
dert  V.  Ward,  31  Md.  662,  100  Am.  Dec. 
83. 

The  Pacific  was  built  in  Pierce  county, 
and  never  had  any  other  situs.     The  char- 
acter of  its  use  was  not  such  as  to  bring 
it  within  the  rule  allowing  taxation  at  the 
home   port  or  at  the   home  of  the  owner 
or  agent.     That  rule  applies  only  when  the 
use  is  transitory.     The  true  rule  is  stated 
in  National  Dredging  Co.  v.   State,  supra, 
wherein  the  court  said:     "It  is  here  as  any 
other  property  is,  or  would  be  here  in  use 
upon  the  public  works  in  Mobile  bay.     Its 
use  in  that  work  is  the  same  as  that  of  the 
other  property  originally  embraced  in  this 
assessment,  and  formerly  owned  by  a  citi- 
zen  of  Alabama,  and   by  him   devoted   to 
this  work  during  previous  years,  the  same 
as  that  of  the  scow  which  was  built  in  Mo- 
bile for  this  work  and  has  never  been  be- 
yond the  state,  and  the  same  as  that  of  an- 
other scow  built  outside  of  the   state  for 
this  work.    All  this  other  property  is  prop* 
erty  of  the  state  or  in  the  state  for  the 
purposes    of    taxation,    though    it    may    at 
some    uncertain    future    time    cease    to    be 
property  taxable  here  in  consequence  of  its 
removal  to  other  jurisdictions,  as  the  prop- 
erty in  controversy  may  some  time  be  car- 
ried out  of  the  state.     Until  that  happens, 
however,  both  classes  of  property  enjoy  the 
same  protection  of  our  laws;   both  classes 
are  devoted  to  the  same  use;   the  continu- 
ation of  each  class  within  tlie  state  is  alike 
indefinite  —  the  one  class  cannot,  in  short, 
be    distinguished    from    the    other    in    any 
characteristic    which    is    of    importance    in 
determining  the  question  of  taxability  vel 
non;   and    hence    our    conclusion    that    the 
property  in  controversy  had  become  so  in- 
corporated with,   and   a  part  of,   the   tan- 
gible   property   of    this    state,    for    revenue 
purposes,  as  that  its  taxable  situs  is  here 
notwithstanding  the  fact  that  the  domicil 
of   its  owner   is   in   another   state.     Mobile 
V.  Baldwin,  57  Ala.  61,  29  Am.  Rep.  712; 
Boyd    V.    Selma,    96    Ala.    144,    16    L.R.A. 
729,  11   So.  393;   Burroughs,  Taxn.  pp.  40. 
41 ;    Trammell   v.    Connor,   91    Ala.    398,    8 
So.   495.     There   is  nothing  in   the   nature 
of  this  particular   property   to  take  it  out 
of  the  general  principle.     The  fact  that  it 
is    floating    property,    and    may    be    moved 
from   place   to   place   and   port  to   port   by 
water,    furnishes    no    more    reason    for    ex- 
empting it  from  taxation  here  than  would 
exist  for  the  exemption  of  property  which 
did   not    float,    and    could    be   moved    from 
place  to  place  only  over  land." 
29  LR.A.(N.S.) 


There  must  be  some  reasonable  limit 
the  rule  that  overcomes  the  ordinarv  n 
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of  situs  when  applied  to  such  property,  ai 
we  think  it  must  be  found  in  the  ansv 
to    the   question    whether   the    presence 
Pierce  county  of   the   dredger   was  temf 
rary  or  merely  indefinite.     If  the  fomu 
it  would  probably  not  be  taxable.     If  t 
latter,  it  would  be,  so  long  as  it  was  the 
at   a   time   when    the   levy   was   made  ai 
the    lien    attached.      Otherwise,    the   pre 
erty  might  remain  an  indefinite  time  n: 
ning  over  the  period  of  a  dozen  contrac 
or  so  long  as   it  found  profitable  emplc 
ment,  and  yet  be  exempt  from  taxation, 
though  during  the  whole  time  the  propei 
would   receive-  the  protection   of   the  io< 
laws.    If  the  intention  merely  were  allow 
to  control,  we  opine  that  property  of  tl 
character  would  never  be  taxed,  unless  t 
conscience  of  the  owner  moved  him  to  1 
it  at  the  home  port  or  at  his  domicil,  wbi 
under  the  facts  of  this  case  he  would  i 
be  bound  to  do.    American  Mail  S.  S.  ( 
V.   Crowell,  supra.     The  exceptions  to'1 
precept  that  property  shall  be  assessed 
the  place  where  found  either  depends  up 
a   statute,   or   results  as   a   rule  of  nee 
sity  to  the  state  and  of  protection  to  1 
owner.      Otherwise    property    would    esca 
taxation  altogether,  or  be  subject  to  a  t 
wherever  it  might  be  found,  thus   lead! 
to   double   taxation.     No   statute   is   reli 
upon  in  this  case,  and  we  find  none  of  \ 
elements    of    necessity    which    moved    J 
courts    in    pronouncing    the    decisions   ] 
nounced    in    the    cases    first    cited    in    1 
opinion.      While  the  Pacific  was  a  seagoi 
vessel  in  the  sense  of  being  seaworthy  a 
having  sufiicient  power  to  propel  itself  o 
the   high    seas,    it   is   not   engaged,    and 
was   never  intended   that  it  should   be 
gaged,   in   commerce  on   the   high   seap, 
to  sail   from  port  to  port  as  a  carrier 
inland  waters.     The  purpose  for  whioli 
was    constructed    demands    that    it    rem 
for   indefinite   periods   in   whichsoever   li 
bor  it  may  be  engaged.     Its  character  j 
its  use  give  it  a  situs,  and  that  situs  ni 
be    held    to    follow    its    physical    pn^fi 
and  the  power  to  tax  cannot  be  overc^ 
by    any    intention    to    remove    it   at    a 
ture  time,  be  it  greater  or  less,  or  Ih'c.i 
of  its  seagoing  qualities.     It  comes  wit 
the   same   category   as   a   pile   driver   o: 
switch    engine,    or    other    property    of    \ 
character  and  use. 

The  judgment  is  afiirmed. 

Rudkin,  Ch.  J.,  and  Fullerton,  Blor: 
and  Gose,  JJ.,  concur. 


1909. 


CROXIN  ▼.  COLUMBIAN  MFG.  CO. 


Ill 


NEW   HAMPSHIRE   SUPREME 
COURT. 

JOHN   F.   CRONIN 

V. 

COLUMBIAN    MANUFACTURING    COM- 
PANY. 

(75  N.  H.  319,  74  Atl.  180.) 

Master  —  infant  servant  —  duty  to  in- 
8trtict. 

1.  A  master  is  not  bound  to  instruct  a 
fourteen-year-old  boy  of  average  intelligence 
of  the  danger  of  allowing  a  portion  of  his 


body  to  project  beyond  the  sides  of  an  ele- 
vator on  which  his  duties  require  him  to 
ride,  where  he  already  knows  that  if  he  does 
so  he  is  likely  to  be  caught  between  the 
elevator  and  passing  floors  and  injured. 

Same    —   servant* s  carelessness  —  lia* 
bility. 

2.  A  minor  injured  by  being  caught  be- 
tween an  elevator  on  which  his  duties  require 
him  to  ride  a;id  a  passing  floor  cannot  hold 
his  master  liable  for  the  injury,  where  his 
only  explanation  of  the  injury  was  that  he 
did  not  think. 

(October  6,  1909.) 


Xote.  —  Duty  to  team  minor  servant  of 
dangers  of  irhicli  he  is  already 
auxire. 

Upon  the  general  subject  of  the  duty  of  a 
ina.ster  to  instruct  and  warn  his  servants  as 
to  perils  of  the  employment,  see  note  to 
James  v.  Rapides  Lumber  Co.  44  L.R.A.  33. 
The  earlier  cases  involving  the  effect  of 
knowledge  of  the  minor  servant  upon  the 
master's  duty  to  warn  and  instruct  him 
are  ^thered  and  discussed  at  page  66  of 
that  note,  and  this  note  is  supplementary 
thereto. 

t'pon  the  general  question  whether  the 
duty  of  the  master  to  instruct  or  warn 
servants  is  delegable,  see  note  to  Anderson 
T.  Pittsburg  Coal  Co.  26  L.R.A.(N.S.)  624. 

As  to  instructing  minor  who  is  of  insuf- 
ficient age  or  capacity  to  comprehend  dan- 
gers of  employment,  as  affecting  the  mas- 
ter's responsibility,  see  note  to  Bare  v. 
Oane  Cieek  Coal  k  Coke  Co.  8  L.R.A.(N.S.) 
'I'^L  As  to  presumption  and  burden  of 
proof  as  to  capacity  of  minor  servant  to 
CTfinprehend  and  avoid  danger,  see  note  to 
Ewing  V.  Lenark  Fuel  Co.  post,  p.  — . 

Cases  in  which  it  appears  that  the  serv- 
ant in  fact  did  not  know  of  the  danger  are, 
r>f  course,  not  within  the  scope  of  this  note. 
So.  cases  in  which  the  servant  was  not  act- 
ing with  due  care  for  his  own  safety  have 
not  been  included. 

General    rule. 

The  rule  laid  down  in  Cbonin  v.  Colum- 
Bux  Mfg.  Co.,  that  a  master  is  not  bound 
to  instruct  a  minor  servant  of  dangers  of 
the  service  of  which  he  is  already  aware, 
i9  followed  by  practically  every  case  in 
vhich  the  question  is  raised. 

The  sole  purpose  of  the  rule  requiring  a 
master  to  warn  and  instruct  a  minor  serv- 
tct  is  to  give  information  of  unknown  and 
nnappreciated  dangers.  Therefore,  the  reason 
for  the  rule  does  not  exist  where  the  minor 
knows  and  appreciates  all  of  the  hazards 
^•f  his  employment,  and  the  law  will  not  re- 
quire of  the  master  such  an  idle  thing  as 
his  warning  and  instruction.  Wiggins  v. 
E  Z.  Waist  Co.  (Vt.)  76  Atl.  36. 

The  rule  requiring  a  master  to  instruct 
his  servant  and  to  inform  him  of  danger 
if  only  for  the  purpose  of  supplying  him 
vith  in  formation  which  he  is  not  presumed 
to  have;  and  if  it  is  shown  that  the  servant 
29  UR,A.(N.S.) 


did  in  fact  possess  the  knowledge,  the  fail- 
ure to  warn  could  in  no  sense  be  said  to  be 
the  proximate  cause  of  the  injury,  and  if 
not  the  proximate  cause  of  the  injury,  of 
course,  it  could  not  be  actionable  negli- 
gence. Ewing  V.  Lanark  Fuel  Co.  65  W. 
Va.  726,  post,  — ,  65  S.  E.  201. 

And  in  Davis  v.  Augusta  Factory,  92  Ga. 
712,  18  S.  E.  974,  the  court  said:  ^'Without 
doubt,  in  some  cases  even  minors  are  not 
necessarily  entitled  to  any  warning  at  all  as 
to  the  character  of  the  machinery  about 
which  they  are  at  work,  or  as  to  the  proper 
method  of  operating  it  and  avoiding  obvi- 
ous dangers." 

So,  in  Northern  Alabama  Coal,  Iron,  & 
R.  Co.  V.  Beacham,  140  Ala.  422,  37  So.  227, 
it  was  held  that  the  master  is  not  liable 
for  failure  to  instruct  a  servant,  where  he 
could  not  be  further  instructed  by  word  of 
mouth  or  by  experience  as  to  the  manner  of 
doing  the  work.  The  court  said:  "Longer 
experience,  or  rather  more  practice  in  hand- 
ling, tamping,  and  exploding  the  cartridges, 
might  have  given  him  a  greater  muscular 
deftness  in  the  operation,  but  the  employer 
is  not  responsible  to  the  servant  for  the 
consequences  of  the  servant's  own  awkward- 
ness." 

The  master  is  not  liable  for  failure  prop- 
erly to  instruct  and  warn  a  minor  servant 
as  to  the  danger  of  his  employment,  where, 
with  respect  to  the  particular  peril  from 
which  injury  resulted,  the  servant  knew  all 
that  the  most  experienced  person  could  have 
told  him.  Beghold  v.  Auto  Body  Co.  149 
Mich.  14,  14  L.R.A.{N.S.)  609,  112  N.  W. 
091. 

Even  if  abstractly  there  was  a  duty  to  in- 
struct or  warn  the  minor  servant  of  dangers 
incident  to  the  work,  its  nonperformance  is 
wholly  innocuous  where  he  already  knew 
everything  in  connection  with  the  service, 
which  the  discharge  of  the  duty  would  have 
brought  to  his  knowledge.  Worthington  v. 
Goforth,  124  Ala.  656,  26  So.  531. 

So,  in  speaking  of  the  master's  duty  to 
inform  a  servant  about  thirteen  years  of 
age,  in  regard  to  the  dangers  of  her  work  in 
a  cork  factorv,  the  court  in  Welsh  v.  Vutz, 
202  Pa.  69,  51  Atl.  591,  said:  "If  her  ex- 
perience had  been  sufficient  to  give  her  the 
knowledge  she  would  have  acquired  from 
proper  instructions  by  the  defendant,  then 
there  would  have  been  no  necessity  for 
such  instructions,  and  no  negligence  could  be 
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TRAKSFER  upon  exception  to  the  denial 
of  a  motion  for  nonsuit  by  the  Superior 
Court  for  Hillsborough  County  for  the  opin- 
ion of  the  Supreme  Court  of  an  action 
brought  to  recover  damages  for  personal 
injuries  for  which  defendant  was  alleged 
to  be  responsible,  which  resulted  in  a  ver- 
dict for  plaintiff.    Exception  sustained. 

Plaintiff  was  injured  by  halving  his  foot 
caught  between  the  elevator  on  which  he 
was  riding  in  the  course  of  his  duties,  and 
a  passing  floor. 

Further  facts  sufficiently  appear  in  the 
opinion. 

Messrs.  Burnliam,  Brown,  Jones,  & 
Warren,  for  defendant: 

The  test  is  whether  plaintiff  appreciated, 
or  should  have  appreciated,  the  danger  of 


permitting  his  foot  to  project  beyond  the 
platform  of  the  moving  elevator,  and  if  k 
did,  he  cannot  recover,  whether  his  inability 
be  stated  in  terms  of  contributory  negli- 
gence or  assumed  risk. 

Hamel  v.  Burgess  Sulphite  Fibre  Co.  74 
N.  H.  378,  68  Atl.  191;  Kelland  t.  M 
Noone*s  Sons  Co.  76  N.  H.  168,  71  Atl. 
947 ;  Hicks  v.  Claremont  Paper  Co.  74  N. 
H.  154,  65  Atl.  1075. 

It  was  the  plaintiff's  duty  to  think  about 
the  situation  and  exercise  due  care  for  hia 
own  safety. 

O'Hare  v.  Cocheco  Mfg.  Co.  71  X.  H.  104, 
93  Am.  St.  Rep.  499,  51  Atl.  257;  Gaha^ii 
V.  Boston  &  M.  R.  ,Co.  70  N.  H.  446,  53  j 
L.R.A.  426,  50  Atl.  146;  Hamel  v.  BurgPto  | 
Sulphite  Fibre  Co.  supra.  < 


imputed  to  the  defendant  for  not  giving 
them.  Unless,  however,  her  experience  went 
to  that  extent,  it  did  not  relieve  the  de- 
fendant from  the  imposed  obligation  to  in- 
struct the  girl  as  to  her  duties  and  the 
danger   in  operating  the  machine." 

Where  a  minor,  although  not  quite  seven- 
teen years  of  age,  is  a  man  in  experience, 
and  appears  from  his  own  testimony  fully  to 
have  appreciated  the  danger,  he  comes  with- 
in the  rule  that  the  court  can  say,  as  a 
matter  of  law,  that  a  failure  to  warn  him 
of  the  open  and  apparent  dangers  is  not 
negligence.  Ryan  v.  N»)rthcrn  P.  R.  Co. 
53  Wash.  279,*  100  Pac.  880. 

So,  in  Emma  Cotton  Seed  Oil  Co.  v.  Hale, 
56  Ark.  232,  19  S.  W.  GOO,  the  court  said 
that  if  a  minor  servant  receives  the  informa- 
tion and  caution  from  anj'  source,  and  un- 
dertakes the  work,  he  assumes  the  risk  ordi- 
narilv  incidental  thereto. 

So,  in  the  following  cases,  the  general 
rule  that  a  master  is  not  bound  to  warn  a 
minor  servant  of  dangers  of  which  he  al- 
ready knows  is  followed,  or  at  least  recog- 
nized: Andersen  v.  Berlin  Mills  Co.  32 
C.  C.  A.  143,  50  U.  S.  App.  413,  88  Fed. 
944;  Worthington  v.  Goforth  and  Northern 
Alabama  Coal.  'Iron,  &  R.  Co.  v.  Beacham, 
supra:  W^altnn  v.  Linrlscv  Lumber  Co.  145 
Ala.  601.  ,39  So.  670;  Richards  v.  Sloss-Shef- 
field  Steel  &  I.  Co,  140  Ala.  254,  41  So. 
288;  Brammcr  v.  Pettyjohn,  154  Ala.  616. 
45  So.  646;  Ford  v.  Bo'dcaw  Lumber  Co.  73 
Ark.  40,  S3  S.  \V.  340;  East  &  xVest  R.  Co. 
v.  Sims,  80  Oa.  807,  6  S.  E.  595,  second  ap- 
peal 84  Ca.  1.52,  10  S,  E.  513;  20  Am.  St. 
Rep.  352;  Ryan  v.  Armour,  166  111. 
568,  47  N.  E.*  60;  McCarthv  v.  Mul^ren, 
107  Iowa,  76,  77  N.  W.  527;  Bollington 
V.  Louisville  &  N.  R.  Co.  30  Kv.  L. 
Rep.  1260,  8  L.R.A.(N.S.)  1045,  100  S. 
W.  850;  Cunninjrham  v.  Bath  Iron  W^orks, 
92  Me.  501,  43  Atl.  106;  Bes«ey  v.  Newich- 
awanick  C'o.  94  ^^le.  61.  40  \tl.  800;  Hett- 
chen  V.  Chipman,  87  Md.  720,  41  Atl.  65; 
^oullard  v.  Tecumseh  Mills,  151  Mass.  85,  23 
N.  E.  731;  Daniels  v.  New  England  Cotton 
Yarn  Co.  188  Mass.  260,  74  N.  E.  332; 
Doole  v.  Dane,  203  Mass.  524,  89  N.  E.  917; 
29  L.R.A.(N.S.) 


Cote  V.  D.  W.  Pingree  Co.  205  Mass.  286, 91 
N.  E.  300;  Dompier  v.  Lewis,  131  Mich.  144. 
91  N.  W.  152;  McDonald  v.  Champion  Imi. 
&  Steel  Co.  140  Mich.  401,  103  N.  W.  829; 
Stegmann  v.  Gerber  (Mo.  App.)  123  S.  W 
1041;  Mitchell  V.  Boston  &  M.  Consol.  C^v 
per  &  S.  Min.  Co.  37  Mont.  575,  97  Pa 
1033;  Omaha  Bottling  Co.  v,  Theiler,  :>• 
Nob.  257,  80  Am.  St.  Rep.  073,  80  X.  W. 
821;  Oglev  v.  Miles,  139  N.  Y.  45S.  34  N 
E.  1050;  Stitzel  v.  A.  W^ilhelm  Co.  220  Pa 
564,  69  Atl.  996;  Wood  v.  Texas  Cutt  n 
Product  Co.  (Tex.  Civ.  App.)  88  S.  W.  4'm.: 
Ryan  v.  Northern  P.  R.  Co.  -53  W-ash.  'lid. 
101    Pac.   880. 

Where  it  is  incumbent  upon  the  plaintiff 
to  prove  not  only  his  age.  but  also  the  neiv- 
sity  of  explanations  and  instructions  a^  i ' 
how  to  avoid  danger,  it  would  seem  to  i>A 
low  that  he  must,  in  his  complaint.  nia'<- 
allegations  sudicient  to  form  a  basis  f<»r 
such  evidence.  Forquer  v.  Slater  Brick  Co. 
37  Mont.  426,  97  Pac.  843. 

Ordinarily,  it  is  for  the  jury  to  s^} 
whether  a  minor  comprehended  the  daii.Lir 
to  which  he  has  been  exposed  in  such  a  «•»•)'" 
as  to  absolve  the  employer  from  the  «^ 
ligation  to  instruct  him.  It  is  only  wlieu 
the  proper  inference  from  the  testinioii)  ^ 
so  clear  as  to  be  free  from  douht  that  " 
becomes  a  matter  of  law  for  the  com! 
Korker  v.  Bettendorf  Metal  W^heel  Co.  14<i 
Iowa,  209,  118  N.  W^  306. 

Wliether  a  boy  eighteen  years  of  age  em- 
ployed for  two  years  in  a  steid  plant  slmull 
have  known  of  the  danger  of  spnlU  flii'  ' 
off  from  hammers  while  beinjr  used  in  te^Jt 
ing  metal  wheels  was  held,  in  Kerker  ^. 
Bettondorf  Metal  \V'heel  Co.  supra,  to  l>e  a 
question  for  the  jury,  where  his  regular 
place  of  work  was  about  125  feet  away  from 
where  the  testing  was  done,  and  he  had  ocoa 
sion  to  pass  that  place  but  occasionally  dur- 
ing the  time  of  his  employment. 

If  a  boy  twelve  years  of  age  pos^e^js** 
less  than  average  intelligence,"  Avhich  tiw 
master  ought  to  have  known,  and  is  sent 
on  an  errand  requiring  haste  to  a  dimly 
lighted  place  between  machinery  with  gear- 
ing so  arranged  that  it  is  likely  to  catrh 
his  clothing  and  draw  him  into  it  and  in- 
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Lack  of  attention  or  forgetfulness  of 
what  one  knows  concerning  a  danger  is 
not  equivalent  to  the  nonappreciation  of  a 
danger  or  risk. 

Goodale  ▼.  York,  74  N.  H.  454,  69  Atl. 
o25;  St.  Jean  v.  ToUes,  72  N.  H.  687,  68 
Atl.  506. 

Messrs.  Doyle  A  IJncler,  for  plaintiff: 

That  the  plaintiff  failed  to  think  is  not 
necessarily  fatal  to  recovery. 

Goodale  v.  York,  74  N.  H.  454,  69  Atl. 
325;  Demars  ▼.  Glen  Mfg.  Co.  67  N.  H. 
404,  40  Atl.  902. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  admitted  in  his  testimony 
that  he  knew  at  the  time  of  his  injury  that, 


if  he  allowed  his  foot  to  extend  beyond  the 
guard,  it  would  hit  the  floor  above  when 
the  elevator  went  up  through,  but  he  testi- 
fled  that  he  was  not  thinking  of  the  situa- 
tion at  that  time.  He  was  a  boy  of  aver- 
age intelligence,  and  about  fourteen  years 
of  age,  who  it  appears  understood  the  situ- 
ation and  appreciated  the  danger.  It  was 
unnecessary,  therefore,  for  the  defendant  to 
instruct  him  that  it  would  be  dangerous 
for  him  to  allow  any  part  of  his  person  to 
extend  beyond  the  guard  when  the  elevator 
was  in  motion.  Hicks  v.  Claremont  Paper 
Co.  74  N.  H.  154,  157,  65  Atl.  1075.  Know- 
ing  the  situation  and  appreciating  the  dan- 
ger, he  must  be  held  to  have  assumed  the 
risk  he  incurred.  His  only  excuse  is  that 
he  "did  not  think."  But  it  was  his  duty  to 


jure  him,  and  there  has  been  nothing  in 
his  previous  employment  to  cause  him  to 
■•  r^Kler  the  danger  of  an  accident  happen- 
ing' in  that  way,  there  is  evidence  which  will 
justify  a  jury  in  finding  the  master  negli- 
::ei.t  in  failing  to  give  him  warning,  in  an 
.1  •tif;n  to  recover  damages  for  injuries  re- 
leixol  in  that  way.  Ciriack  v.  Merchants' 
U.olen  Co.  151  Mass.  162,  6  L.R.A.  733, 
21  Am.  St.  Rep.  438,  23  N.  E.  829. 

Particular  circumstances  excusing  warning. 

It  is  not  necessary  to  give  a  minor  serv- 
■tnt  any  special  instructions,  where  he  gives 
a viu ranees  that  he  understands  the  duties 
"f  the  position.  Kint?  v.  Woodstock  Iron 
<^n.  143  Ala.  632,  42  So.  27,  second  appeal, 
140  Ala.  391,  43  So.  362. 

It  is  not  negligence  to  fail  to  warn  a  minor 
servant,  where  no  danger  would  be  lessened 
tl.frehv.  Brown  v.  J.  A.  Adams  &  Sons  Co. 
120  La.  119,  44  So.  1005. 

It  is  not  the  duty  of  a  master  to  warn 
<»v<»n  an  inexperienced  or  minor  servant  of 
t}i«  dangers  liable  to  be  encountered  by  him 
in  the  performance  of  his  duties,  where  ex- 
perience and  instruction  are  not  necessary 
tn  enable  him  to  do  with  safety  the  work  he 
is  required  to  perform.  Ford  v.  Bodcaw 
Lumber  Co.  supra. 

When  the  work  being  done  by  a  minor  is 
free  from  all  complexity  or  complication, 
and  by  universal  experience  is  stamped  as 
a  harmless  act,  such  as  the  use  .of  a  ham- 
mer or  ax  in  taking  off  a  box  cover  the 
master  owes  the  minor  no  duty  of  instruc- 
tion. Wbalen  ▼.  Rosnosky,  195  Mass.  645, 
122  Am.  St.  Rep.  271,  81  N.  E.  282. 

So,  a  master  is  under  no  obligation  to  warn 
<^  instruct  a  minor  servant  of  the  dangers 
inTolved  in  working  at  a  loom,  where  the 
^^Tvant,  nearly  fifteen  years  old,  came  to 
the  defendant  not  as  an  inexperienced  per- 
*^.  bat  as  one  who,  after  four  months' 
t'lition  under  a  chosen  instructor,  had  ac- 
quired the  art  of  weaving,  and  was  capable 
"f  running  four  looms.  Harrington  v. 
I  aion  Cotton  Mfg.  Co.  182  Mass.  566,  66 
X.  E.  414. 

An  employee  eighteen  vears  of  age,  who 
'•^  LR.A(X.S.» 
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has  had  seven  months'  experience  and  two 
months'  special  instructions  in  her  particu- 
lar line  of  work  and  in  connection  with  the 
special  kind  of  machinery  used  in  such 
work,  is  not  an  inexperienced  child  of  tender 
years,  so  as  to  impose  upon  her  employer 
any  exceptional  degree  of  care.  Vinson  v. 
Willingham  Cotton  Mills,  2  Ga.  App.  53,  58 
S.  E.  413. 

Of  course,  a  master  has  no  duty  to  warn 
a  servant  of  dangers  which  have  no  relation 
to  his  employment.  Landis  v.  Curtis  &  J. 
Co.  224  Pa.  400,  73  Atl.  424;  St.  Louis 
Southwestern  R.  Co.  v.  Spivey,  97  Tex.  143, 
76  S..  W.  748. 

Where  the  danger  is  patent  or  obvious. 

Even  in  the  ab^nce  of  actual  knowledge 
of  the  danger,  the  master  is  under  no  ob- 
ligation to  warn  the  minor  servant  of  it, 
if  it  is  so  obvious  that  one  his  age  and  ex- 
perience should  know  of  it. 

As  to  the  distinction  between  the  duty  to 
instruct  adults  and  minors,  the  court,  in 
Sailer  v.  Friedman  Bros  Shoe  Co.  130  Mo. 
App.  712,  109  S.  W.  794,  said:  "Generally 
an  employee  assumes  such  risks  as  are  open 
and  obvious,  or  which  he  would  have  ob- 
served had  he  used  ordinary  caution;  but 
children  are  not  expected  to  observe  closely 
the  construction  of  machines  at  which  they 
are  put  to  work,  or  to  appreciate  the  ordi- 
nary risks  incident  to  their  operation,  and, 
for  this  reason,  are  not  held  to  assume 
the  ordinary  risks  of  their  operation,  or 
such  risks  as  they  do  not  perceive  and  ap- 
prehend, and  of  which  they  are  not  in- 
formed and  warned  against." 

So,  in  Westman  v.  Wind  River  Lumber 
Co.  50  Or.  137,  91  Pac.  478,  it  was  held  that 
where  the  plaintiff  was  not  only  a  minor 
between  fifteen  and  sixteen  years  of  age, 
but  was  inexperienced  in  the  work  at  which 
he  was  employed,  it  was  defendant's  duty 
to  point  out,  or  give  him  notice  of,  the 
danger  incident  to  his  employment  in  a 
sawmill,  and  the  risks  attending  the  same, 
unless  they  were  so  open  and  apparent  that 
one  of  his  age  and  experience  and  capacity, 
in  the  exercise  of  ordinary  care  and  pru- 
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think,  andj  in  view  of  his  knowledge,  to  use 
such  care,  including  the  mental  operation 
of  some  thought,  as  a  hoy  of  his  intelli- 
gence would  exercise  under  the  circumstan- 
ces. It  was  not  the  defendant's  duty  to  tell 
him  to  think.  Gorman  v.  Odell  Mfg.  Co. 
75  N.  H.  123,  71  Atl.  216.  He  was  con- 
fessedly ''thoughtless  and  careless,  when 
his  duty  to  the"  defendant,  "as  well  as  to 
himself,  required  him  to  be  thoughtful  and 
careful."  Gahagan  v.  Boston  &  M.  R.  Co. 
70  N.  H;  441,  446,  55  L.R.A.  428,  50  Atl. 
146,  149.  "The  obligation  to  exercise  care 
is  not  satisfied  by  unexplained  absence  of 
action  and  thought  in  a  situation  of  known 


danger."  O'Hare  v.  Cocheco  Mfg.  Co.  71 
H.  104,  107,  93  Am.  St.  Rep.  499,  51  I 
267,  258.     The  jury  were  not  warranted 
finding  that  he  performed  the  duty  of  c 
imposed  upon  him;  for  it  does  not  app 
that  he  used  any  care  with  reference  to 
position   in   the   elevator,   which   he  km 
if  he  had  thought  about  it,  was  attem 
with  the  special  danger  which  caused 
injury. 

Exception  sustained.     Judgment  for 
defendant. 

All  concur. 


dence,  should  know  them  and  appreciate 
them  to  the  same  extent  as  an  adult,  and 
that  was  a  question  for  the  jury. 

If  the  record  does  not  disclose  that  a 
minor  servant  is  less  intelligent  than  the 
average  youth  of  his  age,,  then  the  master 
was  under  no  obligations  to  warn  him  of 
obvious  dangers  which  would  be  appreciated 
by  a  boy  of  average  intelligence.  Bram- 
mer  v.  Pettyjohn,  354  Ala.  616,  45  So.  040. 

Even  an  inexperienced  minor  is  not  en- 
titled to  instruction  and  warning  against 
dangers  that  are  perfectly  obvious.  Wood 
V.  Texas  Cotton  Product  Co*  (Tex.  Civ. 
App.)   88  S.  W.  486. 

And  in  Omaha  Bottling  Co.  v.  Tlieiler, 
59  Neb.  257,  80  Am.  St.  Rep.  673,  80  N. 
W.  821,  the  court  said:  "The  danger  that 
cider  bottles  would  explode  while  being 
filled  was  not,  to  say  the  least,  one  obvious- 
ly beyond  the  comprehension  of  a  boy  of 
average  intelligence,  nineteen  or  twenty 
vears  old,  who  had  worked  at  the  business 
for  years,  and  had  recently  been  charged 
with  the  control  and  supervision  of  the  bot- 
tling department  of  defendant's  establish- 
ment. It  would,  indeed,  be  an  exceptionally 
prudent  and  cautious  master  who  would 
deem  it  necessary  to  give  cautionary  in- 
structions to  his  servant  in  such  a  case." 

A  master  is  under  no  obligation  to  in- 
struct a  nineteen-year-old  employee  of  ordi- 
nary capacity  and  intelligence,  of  the  dan- 
ger attendant  upon  the  mixing  of  lime  and 
water  for  the  making  6f  whitewash.  Bol- 
lington  V.  Louisville  &  N.  R.  Co.  30  Ky. 
L.  Eep.  1260,  8  L.R.A.(N.S.)  1045,  100  S. 
W.  850. 

A  master  is  not  negligent  in  failing  to 
warn  a  minor  servant  of  the  danger  of  xe- 
placing  a  box  covering  on  shafting  while 
the  machinery  is  in  motion,  as  the  danger 
is  entirely  obvious.  Hess  v.  Escanaba 
Woodenware  Co.  140  Mich.  566,  109  N.  W. 
1058. 

A  master  is  not  negligent  in  failing  to 
instruct  a  boy  seventeen  years  old  in  regard 
to  tk?  dangers  of  polishing  a  circular  bicy- 
cle chain  on  a  brushing  machine,  where  the 
bay  had  polished  many  other  articles  on  it 
and  had  become  entirelv  familiar  with  it, 
although  he  did  not  know  the  number  of 
revolutions  which  the  brush  made  every 
29  L.R,A.(N.S.) 


minute.    Lennon  v.  Goodrich,  192  Mass.  S 
78  N.  E.  421. 

By  the  common  experiences  of  life,  ii 
impossible  to  say  that  a  person  eight 
years  of  age  can  approach  and  stand  u 
the  edge  of  a  vat  of  melted  metal  witli 
learning  that  it  is  intensely  hot.  Con 
Steel  Co.  V.  Pohlplatz,  29  Ind.  App.  i 
64  N.  E.  476. 

Certain  dangers  are  so  obvious  and 
within  the  ordinary  experience  of  eveni 
that  even  a  young  servant  is  deemeti 
have  a  knowledge  of  them,  and  the  nm 
is  under  no  obligation  to  warn  him  aga 
them. 

Thus,  it  has  been  held  that  it  is  not 
tionable  negligence  on  the  part  of  the  r 
ter  to  fail  to  instruct  an  intelligent  m; 
of  fifteen  years  or  upwards,  of  the  dai 
of  having  the  hands  drawn  in  by  inv 
revolving  rollers  (Marsden  Co.  v.  John 
89  111.  App.  100:  Crowley  v.  Pacific  M 
148  ^fass.  228,  19  N.  E.  344;  LowcocI 
Franklin  Paper  Co.  169  Mass.  313,  47 
E.  1000;  Shine  v.  Cocheco  Mfg.  Co. 
Maes.  .558,  54  N.  E.  245:  Sullivan  v.  J 
plex  Electrical  Co.  178  Mass.  35,  59  N 
645;  Mueller  v.  La  Prelle  Shoe  Co. 
Mo.  App.  506,  84  S.  W.  1010;  Lynol 
Shanlev  Co.  312  App.  Div.  305,  98  N 
Supp.  406,  afiirmed  in  188  N.  Y.  6:}  4 
N.  E.  1169;  Millerick  v.  Wing,  133  j 
Div.  453,  117  N.  Y.  Supp.  1070;  Wigi-ii 
E.  Z.  Waist  Co.  [Vt.]  78  Atl.  36);  or 
danger  of  the  iingers  being  caught  ^ 
feeding  bags  into  a  printing  mac 
(Kuich  V.  Milwaukee  Bag  Co.  i:j6  Wi>. 
120  N.  W.  261) ;  or  of  the  danger  of 
ting  the  hands  against  revolving  kr 
(Beghold  v.  Auto  Body  Co.  149  Mich. 
14  L.R.A.(N.S,)  609,  112  N.  W.  691; 
quer  v.  Slater  Brick  Co.  37  Mont.  42H 
Pac.  843;  Crown  v.  Orr,  140  N.  Y.  4r>( 
N.  E.  648);  or  of  the  danger  of  put 
the  hands  against  circular  or  other  i 
(Hettchen  v.  Chipman,  87  Md.  729,  41 
65;  Mathis  v.  Magnolia  Mfg.  Co.  140  } 
530,  63  S.  E.  349;  Sheetran  v.  Trexler  Jri 
&  L.  Co.  13  Pa.  Super.  Ct.  213);  n 
having  the  hands  caught  in  cogwheel 
gearing  that  is  exposed  or  obvious  (Cii 
V.  Merchants*  Woolen  Co.  151  Mass.  li 
L.R.A.  733,  21  Am.  St.  Rep.  438,  23  ^ 
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829;  Silvia  ▼.  Sagamore  Mfg.  Co.  177  Mass. 
476,  59  N.  E.  73 ;  Harrington  v.  Union  Cot- 
ton Mfg.  Co.  182  Mass.  606,  66  N.  £.  414; 
Ikrlin  v.  William  B.  Merslion  &  Co.  332 
Mich.  183,  93  N.  W.  248;  Stevens  v.  Gair, 
iOy  App.  Div.  621,  96  N.  Y.  Supp.  303; 
Minidhenke  v.  Oregon  City  Mfg.  Co.  47  Or. 
127,  1  L.R.A.(N.S.)  278,  81  Pac.  977);  or 
of  coming  in  contact  in  any  way  with  mov- 
ing shafting  (Mitchell  v.  Comanche  Cotton 
Oil  Co.  [Tex.  Civ.  App.]  113  S.  VV.  158); 
or  of  having  the  hand  caught  under  the 
die  of  a  stamping  machine  (Wahl  v.  Chatil- 
]on,  56  App.  Div.  654,  67  :N.  Y.  Supp.  504) ; 
or  of  the  danger  of  having  the  hand  caught 
in  a  planing  machine  (Kiser  v.  Hot  Springs 
Ban  leg  Co.  131  N.  C.  595,  42  S.  E.  986; 
(iulf  Cooperage  Co.  v.  Abernathy  [Tex.  Civ. 
App.]  116  S.  W.  869) ;  or  of  the  danger  of 
placing  his  hand  under  a  joiner  used  for 
cutting  veneer  (Knight  v.  Paducah  Box  k 
Basket  Co.  31  Ky.  L.  Rep.  62*),  102  S.  \V. 
1185) ;  or  of  the  danger  of  sheaves  of  oats 
slipping  off  a  load  (Tucker  v.  National 
l>>an  k  Invest.  Co.  35  Tex.  Civ.  App.  474, 
80  S.  W.  879 )  ;  or  of  the  danger  of  a  grain 
binder  falling  over  while  it  was  being  raised 
to  plaoe  trucks  under  it  (Wagner  v.  Piano 
Mfg.  Co.  110  Wis.  48,  85  N.  W.  643). 

And  the  fact  that  inward  revolving  roll- 
ers were  cdvered  with  candy,  and  so  more 
sticky  than  ordinarily,  does  not  impose 
upon  the  master  the  duty  of  warning  the 
<<'r\'ant  of  that  fact.  Millerick  v.  Wing, 
bupra. 

A  boy  sixteen  years  old  of  ordinary  in- 
telligence is  possessed  of  sufficient  discre- 
tion to  avoid  obvious  and  apparent  danger, 
and  certainly  mu.st  know  that  if  he  puts 
bis  fingers  into  inward  revolving  rollers, 
be  cannot  escape  injury.  Marsden  Co.  v. 
Johnson,  supra. 

A  youth  sixteen  years  old,  upon  taking 
employment  in  a  mill,  assumes  the  risk  of 
injury  which  is  plainly  apparent,  from  com- 
>n«^  in  contact  with  exposed  gears  upon 
machines  adjoining  a  passageway,  notwith- 
standing he  is  not  expressly  warned  as  to 
^uch  dangers.  Mundhenke  v.  Oregon  City 
Mfg.  Co.  supra. 

It  is  not  the  duty  of  a  master  to  warn  a 
serrant  that  it  is  dangerous  for  him  to 
pennit  his  fingers  to  be  caught  between  die 
beads  when  they  come  together,  and  its 
failure  to  so  warn  him  is  not  negligence. 
American  Brake  Shoe  k  Foundry  Co.  v. 
Toluszis,  125  III.  App.  622. 

Obvious  dangers  not  appreciated  because  of 
youth  and  inexperience. 

But  even  if  the  danger  of  the  employ- 
nrent  is  patent,  and  the  servant,  by  reason 
'*i  Ms  inexperience  and  youth,  does  not 
know  or  appreciate  the  danger  incident  to 
the  service,  it  is  the  duty  of  the  master  to 
vam  him  of  it,  and  instruct  him  how  to 
s^oid  it,  so  far  as  it  can  be,  before  exposing 
him  to  it.  Ford  v.  Bodcaw  Lumber  Co.  73 
Ark.  49,  83  8.  W.  346;  Arkadelphia  Lum- 
Wr  Co.  v.  Henderson,  84  Ark.  382,  105  S. 
^V.  882;  Arkansas  0.  R.  Co.  v.  Workman, 
87  Ark.  471,  112  8.  W.  1082;  Arkansas 
29  L.R.A.(N.S.) 


Midland  R.  Co.  v.  Worden,  90  Ark.  407, 
119  S.  W.  828;  Giebell  v.  Collins  Co.  54  W. 
Va.  518,  46  S.  E.  569. 

So,  in  Chambers  v.  Woodbury  Mfg.  Co. 
10(5  Md.  490,  14  J..R.A.(N.S.)  383,  (>«  Atl. 
290,  the  court  said:  "When  an  employer 
places  a  young  and  inexperienced  person  at 
work  in  an  exposed  and  dangerous  situa- 
tion, he  is  bound  to  give  him  due  caution 
and  instruction,  and  his  failure  to  do  so  is 
not  excused  by  the  fact  that  the  servant, 
by  the  use  of  his  eyesight,  might  have  seen 
the  peril  and  avoided  it.  It  is  the  duty 
of  one  who  employs  young  persons  in  his 
service,  to  take  notice  of  their  apparent  age 
and  ability,  and  to  use  ordinary  care  to 
protect  them  from  risks  which  they  cannot 
properly  appreciate,  and  to  which  they 
ought  not  to  be  exposed." 

in. the  case  of  a  servant  of  immature  age 
and  inexperience,  it  is  the  duty  of  the  mas- 
ter to  instruct  as  to  patent,  as  well  as  to 
latent,  defects,  if,  by  reason  of  youth  and 
inexperience,  the  servant  does  not  know 
or  appreciate  the  danger  incident  to  his 
employment.  Louisiana  k  A.  R.  Co.  v. 
Miles,  82  Ark.  635,  11  L.R.A.(N.S.)  720, 
103  S.  W.  158. 

Tlie  duty  of  warning  an  inexperienced  em- 
ployee is  incumbent  upon  the  employer, 
though  the  danger  be  open  to  observation, 
if  the  employer  knows  that  the  employee, 
because  of  his  inexperience  or  other  cause, 
is  unable  without  instruction  to  understand 
the  risk  and  to  avoid  the  danger.  Fletcher 
Bros.  Co.  V.  Hyde,  36  Ind.  App.  96,  76  N. 
E.  9. 

If  the  minor,  by  reason  of  immature  age, 
inexperience,  or  want  of  comprehension, 
does  not  appreciate  the  danger,  although  it 
is  open  and  apparent,  then  it  is  the  duty 
of  the  master  to  caution  him  of  it,  and  to 
instruct  him  how  to  avoid  it.  Magone 
V.  Portland  Mfg.  Co.  51  Or.  21,  93  Pac.  450. 

Elnowledge    without    appreciation    of    the 

danger. 

Although  the  minor  may  know  of  the 
danger  in  a  general  way,  yet,  if  he  does  not 
fully  understand  it,  or  does  not  know  of  a 
safe  way  of  doing  the  work,  the  master  is 
guilty  of  actionable  negligence  in  failing  to 
instruct  liim. 

Thus,  in  Fries  v.  American  Lead  Pencil 
Co.  2  Cal.  App.  148,  83  Pac.  173,  the  court 
held  that  a  master  was  liable  for  injuries 
to  a  child  nine  years  of  age  placed  at  work 
near  circular  saws,  where  no  one  had 
warned  him  that  he  would  have  to  be  care- 
ful when  he  was  near  the  saws,  and  in  mov- 
ing around  them.  Although  the  child  may 
have  known  of  the  danger  of  coming  in  con- 
tact with  a  saw,  yet,  in  view  of  the  age  of 
the  child,  the  jury  would  be  justified  in 
holding  that  he  did  not  appreciate  the  dan- 
gers surrounding  him.  Upon  a  former  ap- 
peal (141  Cal.  610,  75  Pac.  164)  a  judg- 
ment for  the  plaintiff  was  reversed  for  er- 
ror*?' upon  the  trial. 

So,   in   Lehto  ▼.  Atlantic  Min.   Co.   152 
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Mich.  412,  116  N.  W.  406,  a  boy  of  fifteen, 
unusualy  iutelligent,  was  injured  by  throw- 
ing a  belt  off  a  pulley  by  nieaoH  of  a  stick. 
Tlie  court  said  that,  although  the  boy  knew 
that  the  work  was  dangerous,  yet,  in  the 
absence  of  instructions,  lie  had  a  right  to 
suppose  that  he  was  doing  the  work  in  a 
proper  manner.  There  was  a  conflict  of 
evidence,  however,  as  to  whether  he  had 
received  instruction,  and  it  was  held  that 
the  case  was  properly  submitted  to  the 
jury  upon  this  point. 

Knowledge  that  it  was  dangerous  to  come 
in  contact  with  sawM  \»  not.  necessarity 
equivalent  to  knowledge  that  the  servant's 
hands  were  in  danger  from  the  saws  while 
he  was  performing  the  act  of  winding 
thread  about  a  screw  to  tie  it  in.  Green- 
ville Oil  &  Cotton  Co.  v.  Harkev,  20  Tex. 
Civ.  App.  225,  48  S.  W.  1005. 

Although  a  minor  may  know  that  a  ma- 
chine is  dangerous,  so  that  no  recovery 
could  be  based  upon  a  failure  of  the  master 
to  warn  him  of  that  fact,  yet,  if  there  was 
a  way  that  the  machine  might  have  been  op- 
crated  in  safety  and  he  did  not  know  of  that, 
then  the  master  is  negligent  in  not  giving 
such  instructions.  Ertz  v.  Pierson,  130 
Mich.  ICO,  89  N.  W.  680. 

Although  a  child  may  understand  the 
dangers  in  working  at  a  machine,  so  that 
the  master  is  under  no  obligations  to  give 
him  special  warning  thereof,  still  he  may 
not  appreciate  the  dangers  incurred  while  at- 
tempting to  make  repairs  at  the  back  of  the 
machine.  Foley  v.  California  Horseshoe  Co. 
1]5  Cal.  192,  56  Am.  St.  Rep.  87,  47  Pac. 
44. 

Simply  warning  a  minor  servant  of  dan- 
ger generally  does  not  excuse  a  master  from 
pointing  out  the  particular  danger  of  the 
employment,  and  from  instructing  the  serv- 
ant so  as  to  enable  him  to  avoid  the  danger. 
American  Strawboard  Co.  v.  Foust,  12  Ind. 
App.  421,  S9  N.  E.  891. 

If  a  servant  sixteen  years  of  age  is  ex- 
pected to  perform  the  dangerous  service  of 
replacing  a  belt  on  a  moving  wheel,  or  of 
shifting  it  from  one  moving  wheel  to  an- 
other, so  as  to  change  the  speed,  his  instruc- 
tions should  not  be  limited  merely  to  see- 
ing the  act  done  by  a  person  skilled  in  the 
work.  Noden  v.  Verlenden  Bros.  211  Pa. 
135,  CO  Atl.  506,  3  A.  &  E.  Ann.  Cas.  3C7. 

W.  M.  G. 
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V. 

JOHN   LARSEN,   by   Next   Friend. 

(—  Ind.  —,  91  N.  E.   163.) 

Master  —  duty  to  warn  —  absence  of  In- 
jnry. 

1.  A  master  is  not  neorliirent  in  failing 
to  caution  a  minor  employee  against  the 
danger  of  the  cutter  of  a  machine  uhder 
which  he  is  required  to  hold  work  to  be  cut, 
29  L.R.A.(N.S.) 


swerving  the  work  so  aa  to  throw  his  bi 
against  the  cutter,  if  he  has  no  knouiei 
and  there  is  nothing  in  the  history  constr 
tion,  or  proper  operation  of  the  machi 
from  which  the  law  will  impute  knowlet 
that  the  danger  exists. 

Servant  —  assumption  of  risk  —  knoi 
edge  of  danger. 

2.  A  sixteen-year  old  employee  required 
hold  work  under  a  cutting  tool  on  a  niaeb 
assumes  the  risk  of*  the  tool  causing 
work  to  swerve  so  as  to  bring  his  hand 
contact  with  the  cutting  edge,  if,  to 
knowledge,  the  swerving  occurs  frequei 
or  occasionally,  and  he  continues  to  | 
form  the  service  without  notice  to  his  n 
ter  and  a  promise  to  repair. 

Appeal  —  reversal  —  bad  pleading. 

3.  A    retrial   must   be   granted    when 
demurrer  to  a  bad  paragraph  of  com  pis 
is  overruled,  and  the  paragraph  left  in 
complaint,   and  it  is   not   shown    that 
judgment  for  plaintiff  rested   wiiolly  u 
the  paragraph  which  was  good. 

(March  10,  1910.) 

APPEAL  by  defendant  from  a  judgn 
of  the  Superior  Court  for  Laporte  Cc 
ty  in  plaintiff^s  favor  in  an  action  brou 
to  recover  damages  for  personal  injuries 
Icged  to  have  been  caused  by  defend  a 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  J.  Whinery,  with  Mes 
John  B.  Elam,  J.  W.  Fester,  and  H 
vey  J.  Elam,  for  appellant: 

There  is  no  allegation  that  the  defomi 
knew  or  could  have  known  of  any  dcf( 
or  dangers  in  the  situation,  and  lioiK*e 
allegations  are  insufficient  to  show  that 
defendant  was  guilty  of  any  negligtMice. 

Creamery  Package  Mfg.  Co.  v.  llot^ 
piller,  24  Ind.  App.  122,  66  X.  E.  250;  2 
Kentucky  Coal  Co.  v.  Albani,  12  Ind.  .- 
497,  40  N.  E.  702;  Evansville  &  T.  H. 
Co.  V.  Duel,  134  Ind.  156,  33  N.  E.  3 
Chicago,  St.  L.  &  P.  R.  Co.  v.  Fry, 
Ind.  319,  28  N.  E.  989;  Malott  v.  Ram 
164  Ind.  645,  74  N.  E.  245;  Standard 
Co.  V.  Fordeck,  34  Ind.  App.  181,  71  X 
163. 

The  plaintiff  assumed  all  the  known 
obvious  risks  involved  in  the  situation 

Vigo  Cooperage  Co.  v.  Kennedy,  42 
App.  433,  85  X.  E.  986;  Guedelhofer  v.  ] 
sting,  23  Ind.  App.  188,  65  X.  E.  1 
Hattaway  v.  Atlanta  Steel  &  Tin-Plate 
155  Ind.  507,  58  N.  E.  718;  Wabash  P 
Co.  V.  Webb,  146  Ind.  303,  45  X.  E.  ^ 
Corning  Steel  Co.  v.  Pohlplatz,  29  Ind.  . 
250,  64  X.  E.  476. 

Note.  —  As  to  duty  to  warn  minor  ? 
ant  of  dangers  of  which  he  is  already  a\> 
see  note  to  Cronin  v.  Columbian  Mfg. 
ante,  111. 
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As  it  does  not  appear  from  the  record 
that  the  verdict  was  not  rested  on  the  first 
[paragraph  of  the  complaint,  a  reversal 
iijiis«t  follow. 

Norton-Reed  Stone  Co.  v.  Steele,  32  Ind. 
App.  48,  69  N.  E.  198;  Belt  R.  &  Stock 
Yard  Co.  v.  Mann,  ]07  Ind.  89,  7  N.  E. 
893 ;  Baltimore  &  O.  S.  W.  R.  Co^  v.  Jones, 
IT) J*  Ind.  87,  62  N.  E.  994;  Ervin  v.  State, 
150  Ind.  332,  48  N.  E.  249;  Ohio  Farmers' 
In«.  Co.  ▼.  Vogel,  30  Ind.  App.  281,  65  N.  E. 
10,>t5;  Terre  Haute  &  L.  R.  Co.  v.  Sherwood, 
132  Ind.  129.  17  L.R.A.  339,  32  Am.  St. 
Rep.  '239,  31  N.  E.  781. 

An  employer  is  not  required  to  guard 
against  remote  contingencies. 

Robertson  v.  Ford,  164  Ind.  638,  74  N.  E. 
1 :  Grace  v.  Globe  Stove  &  Range  Co.  40  Ind. 
.\pp.  326,  82  X.  E.  99;  Robbins  ▼.  Ft. 
Wayne,  Iron  &  Steel  Co.  41  Ind.  App.  557, 
84  X.  E.  514;  Vigo  Cooperage  Co.  v.  Ken- 
nedy, supra. 

iNlessrs.  J.  E.  Westfall,  Le  Grand  T. 
Meyer,  and  F.  N.  Gavlt  for  appellee. 

Had  ley,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Ihis  was  an  action  for  an  injury  to  the 
hand  received  by  an  employee  while  operat- 
ing a  mortising  machine  in  the  appellant's 
electrotyping  plant.  The  complaint  is  in 
*wo  paragraphs,  to  each  of  which  a  de- 
murrer for  an  insufficiency  of  facts  was 
overruled.  An  answer  in  general  denial 
was  then  filed,  trial,  by  jury,  and  verdict 
f'T  the  plaintiff  for  $6,500,  for  which 
amount  judgment  was  rendered  over  a 
motion  for  judgment  on  answers  to  inter- 
rr»«;atc>rie8  and  a  motion  for  a  new  trial. 

llie  errors  relied  on  for  reversal  are: 
First.  The  overruling  of  the  demurrer  to 
the  first  paragraph  of  the  complaint.  Sec- 
ond. The  overruling  of  the  motion  for  judg- 
ment in  its  favor  on  the  answers  to  inter- 
n»::atoriea.  Tliird.  Overruling  appellant's 
motion  for  a  new  trial. 

The  pertinent  parts  of  the  first  paragraph 
are.  in  substance,  as  follows:  That  appel- 
lant maintained  and  operated  a  lithograph- 
in ;;  plant  and  factory  within  the  city  of 
Hammond;  that  among  other  machinery  it 
ii£«ij  and  operated  a  mortising  machine 
BTipplied  with  knives,  or  chisels,  attached 
to  a  shaft,  which  shaft  and  chisels,  when 
i..ir  machine  was  operated,  revolved  rapidly, 
bringing  said  chisels  in  contact  with  a  cer- 
tain cat,  or  piece  to  be  cut  or  mortised, 
composed  of  a  hardwood  base  with  a  metal 
tf'p;  that  such  cut,  in  order  to  be  brought 
in  contact  with  said  chisels  was  placed  up- 
on a  table  which  was  a  part  of  said  machine 
and  which  was  underneath  said  shaft,  and 
■aid  table  was  so  arranged  that  the  same 
rr.nid  be  raised  or  lowered  to  any  desired 
20  L.R.A.^N.S.) 


position  by  the  use  of  a  pedal  operated  by 
the  foot  of  the  operator  of  such  machine; 
that  while  said  cut  was  being  raised  with 
said  table  to  such  point,  that  it  could  come 
in  contact  with  said  chisels,  and  while 
the  same  was  being  cut  by  said  chisels  re- 
volving against  it,  the  same  was  required 
to  be  held  firmly  in  place  on  said  table  by 
the  hand  of  the  operator;  that  it  was  prac- 
the  hand  of  the  operator;  that  it  was  prac- 
on  said  machine  which  could  hold  the  cut  in 
place  while  the  same  was  being  cut  thereby, 
making  it  unnecessary  that  the  operator 
should  hold  the  same  with  his  hands,  and 
defendant  carelessly  and  negligently  caused 
said  machine  to  be  operated  by  plaintiff 
without  said  clamp  or  spring;  that  in  the 
operation  of  said  machine  without  said 
clamp  or  spring  it  was  extremely  hazard- 
ous, and  there  was  great  danger  that  the 
force  of  said  chisels  cutting  into  said  cut 
should,  while  plaintiff  was  so  holding  said 
cut  with  his  hand,  cause  said  cut  to  swerve 
from  the  position  in  which  it  was  held, 
and  throw  the  plaintiff's  hand  against  said 
chisels,  and  defendant  carelessly  and  neg- 
ligently set  plaintiff  to  work  at  said  ma- 
chine, and  required  him  to  so  operate  it 
while  in  said  condition,  without  in  any  way 
warning  him  of  the  danger  of  his  hand  so 
being  thrown  in  contact  with  said  chisel^*, 
or  instructing  him  as  to  the  manner  of  pre- 
venting such  contact  of  his  hand  with  said 
chisels;  that  defendant  carelessly  and  neg- 
ligently failed  to  warn  plaintiff  of  said 
danger  from  the  operation  of  said  machine, 
or  to  instruct  him  in  the  manner  of  doing 
said  work  at  any  time  before  his  said  in- 
jury; that  at  the  time  plaintiff  received  his 
said  injury  he  was  under  the  age  of  six- 
teen years,  and  wholly  inexperienced  in  the 
use  of  machinery,  and  defendant  then  and 
at  all  times  prior  thereto  had  full  notice 
and  knowledge  of  plaintiff's  said  youth  and 
inexperience;  that  plaintiff  did  not  at  the 
time  of  receiving  his  said  injury  know 
or  appreciate  the  danger  to  his  hands  from 
the  operation  of  said  machine  in  said  man- 
ner in  said  condition;  that,  if  the  plaintiff 
had  been  so  instructed  of  said  dangers,  and 
as  to  the  method  of  preventing  his  hands 
from  being  thrown  in  contact  with  said 
chisels  while  in  action,  he  would  have  avoid- 
ed the  injury  to  himself  in  the  operation  of 
said  niacliine;  that  on  the  30th  day  of  No- 
vember, 1906,  the  plaintiff  was  required 
to,  and  did,  in  the  course  of  his  said  em- 
ployment, start  said  machine  in  motion, 
and  said  shaft  and  cliisels  attached  thereto 
to  revolving  rapidly  by  applying  the  elec- 
tric power  thereto,  and  did  then  in  the 
course  of  his  said  employment  place  a  cer- 
tain piece  of  cut  upon  said  table,  and  then 
hold  the  same  firmly  with  his  hand  upon 
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said  table,  and  did  then  raise  said  table  by 
the  use  of  such  foot,  pedal  until  the  said 
cut  came  in  contact  with  the  said  chisels; 
that  the  said  cut  was  sufficiently  large 
that  the  space  on  which  his  hand  so  rested 
by  holding  the  same  in  place  did  not  come 
within  a  distance  of  4  inches  from  said 
chisels,  and  the  point  on  said  cut  which 
was  being  cut  by  said  chisels,  and  when  the 
said  cut  came  in  contact  with  said  chisels, 
at  the  point  where  it  was  intended  by  the 
plantifT  it  should  be  cut,  the  said  chisels 
threw  said  cut  from  the  position  in  whicli 
plaintiff  was  so  holding  the  same,  and,  by 
the  force  of  such  throwing  of  such  cut,  did 
throw  plaintiiT's  right  hand  against  and 
under  said  chisels  while  the  same  were  re- 
volving, and  by  reason  thereof  the  first 
three  lingers  of  his  right  hand  were  cut  off 
at  the  knuckle  joints.  Appellee  claims  noth- 
ing more  for  the  first  paragraph  of  his  com- 
plaint than  that  it  rests  upon  the  common 
law,  and  in  bringing  the  case  within  the  old 
law  he  counts  upon  the  master's  failure  to 
warn  and  instruct  the  plaintifif  in  the  use 
of  said  machine,  and  how  to  avoid  the 
dangers  arising  from  its  operation,  at  the 
time  knowing  the  plaintiff  to  be  inexpe- 
rienced in  the  use  of  the  machine  and  ignor- 
ant of  the  dangers  to  his  hand  from  the 
swerving  of  the  cut. 

Appellant  submits  that  the  paragraph  is 
bad,  for  failure  to  charge  that  the  master 
had  knowledge,  either  actual  or  construc- 
tive, of  the  dangerous  character  of  the  ma 
chine  complained  of,  and  for  failure  to 
show  that  the  master  possessed  any  superior 
knowledge  of  how  such  danger  might  be 
avoided.  It  is  elementary  that  the  old  law 
requires  the  master  to  furnish  his  servant 
with  a  working  place  and  appliances  that 
are  reasonably  safe,  and  to  keep  them  so, 
except  as  to  such  dangers  as  are  open,  or- 
dinary, and  common  to  such  place  or  in- 
strumentality which  the  servant  is  held 
to  know  and  assume  under  his  contract  of 
employment,  and  except,  further,  such  new 
dangers  as  arise  and 'are  voluntarily  en- 
countered by  the  servant  after  knowledge 
and  comprehension  of  the  same.  The  mas- 
ter is  only  liable  for  the  neglect  or  omis- 
sion of  some  duty  owing  to  the  injured  par- 
ty; in  other  words,  to  render  the  master 
liable,  it  must  be  shown  that  the  injury 
complained  of  was  the  direct  result  of  some 
fault  of  the  master.  Another  well-recog- 
nized duty  of  the  master  is  not  to  assign 
a  servant  who,  from  youth  or  other  cause, 
is  deficient  in  experience,  to  the  operation 
of  a  dangerous  machine,  without  giving  him 
such  warning  and  instruction  in  regard  to 
avoiding  injury  as  may,  from  the  age  or 
want  of  experience  of  the  servant,  brinj::  the 
danger  and  means  of  its  avoidance  within 
29  L.R.A.(N.S.) 


his  comprehension.  When,  however,  in  of/ 
crating  a  machine,  the  danger  and  meacj 
of  escape  are  open  and  visible  to  the  o[«?r 
ator,  and  within  his  knowledge  and  L-r 
preciation  when  exercising  his  faculties  wii 
care  and  caution,  the  master  is  not  require^. 
to  give  either  warning  or  instruction.  M 
las  Engine  Works  v.  Randall,  100  Ind.  2  < 
296,  50  Am.  Rep.  798;  Republic  Iron  i 
Steel  Co.  V.  Ohler,  161  Ind.  402,  6S  X.  I 
901 ;  26  Cyc.  Law  &  Proc.  p.  1171,  and  man^ 
cases  collated  in  note.  The  law  does  n 
require  the  master  to  give  warning  and  io 
struction  to  one  who  is  already  fully  in 
formed.  The  servant  must  keep  his  eye 
open  and  look  out  for  himself.  If  he  be 
comes  injured  from  want  of  proper  can 
and  attention  to  obvious  and  known  dan 
gers,  he  cannot  find  a  right  of  recover 
against  the  master  under  the  cloak  that  a 
was  not  warned  and  instructed. 

The  vital  question,  therefore,  is:  Wa 
the  danger  to  which  the  plaintiff  was  e$ 
posed,  as  shown  by  his  complaint,  of  sue 
character  as  was  not  open  and  apparent  t 
the  observation  and  apprehension  of  a: 
pellee  upon  the  proper  exercise  of  his  U( 
ulties,  assuming  that  he  was  giving  due  ci.r 
and  attention  to  the  work  in  which  he  vi^ 
engaged?  The  contrary  not  being  averrct 
it  will  be  presumed  that  the  plaintiff  \v:i 
endowed  with  all  the  natural  faculties,  an 
that  his  judgment  and  powers  of  rea5J 
were  developed  to  the  extent  usual  to  ot 
of  his  age.  It  is  alleged  that  he  was  si] 
teen  years  of  age  when  hurt,  and  was  t 
the  time  engaged  in  the  work  he  was  en 
ployed  to  perform;  that  he  had  operate 
the  injuring  machine  at  intervals  dail 
since  his  employment.  It  is  not  averrc 
how  long  he  had  been  so  employed  and  ha 
operated  the  machine,  and,  in  the  absent 
of  such  averment,  we  may  presume  tiiJ 
his  use  of  the  machine  had  covered  a  peri( 
of  time  which,  if  alleged,  would  at  least  n* 
have  aided  his  cause  of  action,  under  ti 
firmly  established  rule  that  a  party's  plea 
ing  is  presumed  to  be  as  strongly  in  h 
favor  as  the  facts  will  warrant.  Waba: 
R.  Co.  V.  Engleman,  160  Ind.  329-334,  i 
N.  E.  892;  Wabash  R.  Co.  v.  Beedle  (Ind 
90  N.  E.  761,  763.  It  is  not  averred  tli 
the  machine  or  any  of  its  parts  was  out 
repair,  or  was  defective.  Neither  is 
averred  that  the  defendant  knew,  or  hi 
opportunity  and  should  have  known,  th 
the  impact  of  the  chisels  upon  the  cut  ev 
had  caused,  or  was  liable  to  cause,  a  c 
that  was  being  operated  upon  to  swerve  at 
be  cast  off  in  the  manner  described  in  t 
complaint  as  having  caused  the  plnintil' 
injury.  An  averment  that  the  plaint 
"was  inexperienced  in  the  use  of  machiner 
is  not  equivalent  to  an  averment  that 
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va3  inexperienced  in  the  use  of  the  par- 
ticular machine  that  hurt  him,  and  that  he 
had  used  at  intervals  daily  during  his  em- 
ployment. It  is  shown  that  the  full  scop^ 
of  the  danger  in  operating  the  machine  was 
directly  in  front  of  the  operator,  about  2 
feet  away,  waist  high,  of  simple  nature,  and 
fully  open  and  visible  to  one  who  was  duly 
careful  and  attentive  to  the  work  he  was 
•loing.  Befo're  a  cause  of  action  can  be  said 
to  be  stated,  it  must  appear  affirmatively 
that  the  plaintiff's  injury  was  the  direct 
result  of  some  fault  or  negligence  of  tlie 
defendant  in  respect  to  the  particular  cause 
of  the  injury.  Wherein  can  it  be  said  from 
the  averments  of  the  first  paragraph  of  the 
complaint  that  it  was  the  defendant's  negli- 
^'ence  that  caused  the  plaintiff  to  be  hurt? 
The  master  is  not  required  to  caution  or  in- 
struct against  unexpected,  improbable,  and 
unusual  occurrences.  Atlas  Engine  Works 
T.  Randall,  supra,  4  Thomp.  Neg.  §  4099, 
and  illustrative  cases  collated  in  note.  He 
is  only  required  to  instruct  and  caution 
against  the  usual  and  probable  conse- 
•{uences  that  may  flow  from  the  exercise  of 
proper  care  and  attention  while  perform- 
ing the  duties  of  the  employment.  Without 
some  fact  or  averment  showing  that  the 
cause  that  produced  the  injury  had  pre- 
vioaaly  presented  itself,  either  frequently 
or  oceajsionally,  or  that  the  character  of 
the  machine,  or  work  it  was  designed  to 
perform,  when  properly  handled,  was  cal- 
culated to  produce  the  injuring  cause,  it 
cannot  be  said  that  such  occurrence  should 
be  regarded  as  usual  or  probable,  or  rea- 
sonably to  be  anticipated.  And  in  such 
case  it  is  elear  that  the  law  will  not  impute 
to  the  master  knowledge  of  the  extraor- 
dinary and  unexpected  danger,  and  hold 
him  liable  for  a  failure  to  warn  the  servant 
against  it.  If  appellant  had  no  actual 
knowledge  of  the  injuring  danger,  and  there 
was  nothing  in  the  history,  construction, 
or  in  the  proper  and  attentive  operation  of 
the  machine,  from  which  the  law  would 
impute  knowledge,  it  is  not  perceived  how 
he  eoold  be  counted  at  fault,  or  guilty  of 
ne^igence,  in  failure  to  give  warning  of 
that  of  which  he  himself  was  ignorant  and 
unsuspecting.  For  want  of  an  averment  of 
knowledge  of  the  master  that  the  mortiser 
contained  the  danger  complained  of,  we 
think  the  first  paragraph  of  the  complaint 
fails  to  state  a  cause  of  action.  Evansville 
A  T.  H.  R.  Co.  T.  Duel,  134  Ind.  156,  33  N. 
E.  355;  Chicago,  St.  L.  &  P.  R.  Co.  v.  Fry, 
131  Ind.  319,  28  N.  E.  989;  Malott  v. 
Sample,  164  Ind.  645,  74  N.  E.  245 ;  Cream- 
ery Psekage  Mfg.  Co.  ▼.  Hotsenpiller,  24 
Ind.  App.  122,  56  N.  E.  250;  Standard  Oil 
Co.  ▼.  Fordeek,  34  Ind.  App.  181,  71  N.  E. 
1^.  Fnrthermorey  if  the  kicking  or  cast- 
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ing  off  of  the  block  by  the  impact  of  tha 
chisel  or  knife,  as  alleged,  had  occurred  fre- 
quently, or  occasionally,  to  the  plaintiff's 
knowledge,  and  he  had  continued  in  employ- 
ment without  notice  to  the  master  and  his 
promise  to  repair,  the  plaintiff  should  be 
held  to  have  assumed  the  risk.  Hattaway 
V.  Atlanta  Steel  &  Tin-Plate  Co.  155  Ind. 
507,  58  N.  E.  718;  Wolf  v.  Big  Creek  Stone 
Co.  148  Ind.  317,  47  N.  E.  664;  Diamond 
Plate  Glass  Co.  v.  DeHority,  143  Ind.  381, 
40  N.  E.  681;  4  Thomp.  Neg.  §  4657.  The 
paragraph  is  silent  as  to  these  matters. 
We  think  the  demurrer  should  have  been 
sustained  to  the  "first  paragraph  of  the  com- 
plaint. 

No  question  is  presented  here  as  to  the 
sufficiency  of  the  second  paragraph  of  the 
complaint. 

It  is  not  shown  by  the  record  that  the 
judgment  rests  wholly  upon  the  second  para- 
graph. In  fact,  it  appears  from  interroga- 
tories and  answers  that  the  plaintiff's  age, 
experience,  and  unwarned  condition  were 
prominently  before  the  jury,  and  we  can 
by  no  means  say  that  the  judgment  does 
not  fully  rest  upon  the  first  paragraph.  At 
most,  it  is  not  shown  by  the  record  that  it 
rests  exclusively  upon  the  second  paragraph, 
and  there  should  therefore  be  a  retrial. 
Cleveland  C.  C.  &  St.  L.  R.  Co.  v.  Perkins, 
171  Ind.  307,  86  N.  E.  405;  Baltimore,  &  O. 
S.  W.  R.  Co.  V.  Jones,  158  Ind.  87,  62  N.  E. 
994;  Ervin  v.  State,  150  Ind.  332,  48  N.  E. 
249;  Norton-Reed  Stone  Co.  v.  Steele,  32 
Ind.  App.  48,  69  N.  E.  198. 

There  are  other  questions  presented  relat- 
ing to  the  interrogatories,  the  evidence,  and 
instructions  to  the  jury,  which  are  not  likely 
to  arise  again,  and  we  therefore  pass  their 
consideration. 

Judgment  reversed,  and  cause  remanded, 
with  instructions  to  sustain  the  demurrer  to 
the  first  paragraph  of  the  complaint,  with 
leave  to  amend,  if  desired,  and  to  grant 
appellant  a  new  triaL 
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WILLIAM  LIGHTFOOT,  Appt., 

V. 

FITCH  M.  DAVIS,  Admr.,  etc.,  of  William 
Bowen,   Deceased,  Respt. 

(198  N.  Y.  261,  91  N.  E.  582.) 

Adverse  possession  —stolen  property  — 
securing  title. 

1.  One  who  steals  personal  property  and 
conceals  his  possession  of  it  cannot,  while 
the  concealment  continues,  acquire  title  by 
lapse  of  time. 
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liimitation  of  actions  —  recovery  of  per- 
sonalty —  title  not  lost. 

2.  An  action  to  recover  poBsession  of  per- 
sonal property  is  not  barred  by  the  statute 
of  limitations  if  the  title  to  the  property 
has  not  been  lost  by  lapse  of  time. 

Eqnity  — suit    for    proceeds    of    stolen 
property. 

3.  Equity  has  jurisdiction  of  a  suit  to 
reach  the  proceeds  of  property  which  a  thief 
has  turned  into  cash,  since  he  holds  them  in 
trust   for   the   true   owner. 

liimitation   of   actions  —  fraud  —  con- 
cealment—stolen property. 

4.  A  statute  permitting  a  suit  based  on 
fraud  to  be  commenced  within  six  years  af- 
ter the  discovery  of  the  fraud  applies  to  a 
suit  to  recover  the  proceeds  of  stolen  prop- 
erty which  the  thief  sold,  where  he  concealed 
the  transaction  from  the  true  owner. 

(April   5,   1910.) 


APPEAL  by  plaintiff  from  an  order  o( 
the  Appellate  Division  of  the  Supreme 
Court,     Fourth     Department,    reversing  i 
I  judgment  of  a  Special  lerm  for  Livin::>t  e 
:  County    entered    on    a    referee's    report  ii 
I  plaintiff's    favor    in    a    action   brought  :( 
recover   the   amoui^t   of   certain   boiii^i!  .il 
leged  to  have  been  stolen  from  plaintiff  Ij 
defendant's  testator,  and  the  income  there- 
from.    Reversed. 

The  facis  are  stated  in  the  opinion. 
Mr.  Fletcher  C.  Peck,  with  Mr.  Charlei 
Ward,  for  appellant: 

No  title  to  personal  property  can  be  ac 
quired  by  theft,  no  matter  how  long  a  tim 
elapses  after  the  theft,  or  by  reason  o 
the  transfer  of  the  property  through  man; 
hands. 
Anderson  v.  Nicholas,  28  N.  Y.  600. 
The  judgment  entered  upon  the  decisioi 


Note,  —  WJien  does  statute  of  limitations 
commence  to  run  against  action  to 
recover  stolen  or  lost  property. 

In  Condi tt  v.  Holden,  92  Ark.  618,  123 
8.  W.  765,  it  was  held  that  one  who  takes 
up  an  estray,  without  advertising  it,  as  re- 
quired by  statute,  and  wrongfully  claims  the 
animal  as  his- own,  is  guilty  of  such  fraudu- 
lent concealment  as  will  prevent  the  stat- 
ute of  limitations  from  running  against  an 
fiction  by  the  owner  to  recover  the  animal, 
until  the  owner  discovers  the  fraud.  It  ap- 
pears that  there  was  a  statutory  provision 
that  if  any  person,  by  any  improper  act, 
prevents  the.  commencement  of  the  action, 
such  action  may  be  commenced  within  the 
time  limited  after  the  commencement  of  the 
action  ceases  to  be  so  prevented. 

In  Quimby  v.  Blackey,  63  N.  H.  77,  it 
was  held  that  the  wilful  silence  maintained 
by  one  who  found  money  belonging  to  an- 
other was  such  a  fraudulent  concealment  of 
the  true  owner's  cause  of  action,  as  would 
prevent  the  running  of  the  statute  of  limita- 
tions. 

However,  in  Blount  v.  Parker,  78  N.  C. 
128,  where  certain  bonds  had  been  stolen  by 
Federal  troops,  and  it  appeared  that  the  de- 
fendant afterwards  found  several  in  the 
street,  it  was  held  that,  the  contention  that 
the  statute  of  limitations  against  an  action 
for  their  conversion  did  not  begin  to  run  un- 
til the  date  of  discovery  could  not  be  sus- 
tained, and  the  action,  tlierefore,  not  having 
been  brought  until  more  than  ten  years  after 
the  finding  of  them  in  the  street,  came  too 
late.  The  decision  is  put  upon  the  ground 
that  in  actions  of  law  the  force  and  eflect 
given  by  the  statute  to  the  lapse  of  time  can- 
not be  defeated  by  proof  that  the  plaintiff 
did  not  know  of  the  defendants*  act  of  con- 
version or  fraud. 

So,  in  Howk  v.  Minnick,  19  Ohio  St.  402, 
2  Am.  Rep.  413,  it  was  held  that  where  the 
gist  of  the  action  was  the  taking  of  a  cer- 
tain amount  of  money  by  force,  the  statute 
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of  limitations  against  an  action  for  the  c^t 
version  thereof  began  to  run  im mediated 
and  a  statute  was  of  no  avail  which  provide 
that  an  action  "for  relief  on  the  ground « 
fraud"  shall  not  be  deemed  to  have  accrue 
until  the  discovery  of  the  fraud. 

The  question  when  the  statute  of  limiU 
tions  begins  to  run  against  an  action  tn  n 
cover  stolen  or  lost  property  has  arisen  tn 
quently  in  cases  where  it  appeared  that  tli 
property  subsequently  fell  into  the  hands  < 
innocent  purchasers.  In  these  cases  it  se^v 
to  have  been  uniformly  held  that  where  $uc 
property  has  been  in  the  open  and  notori*  '.i 
possession  of  the  purchaser  or  other  pu; 
chasers  under  whom  he  claims,  for  rooi 
than  the  statutory  period,  the  original  oui 
er  cannot  recover  tlie  property  although  1 
did  not  in  fact  know  of  its  whereabouts  ui 
til  within  the  statutory  period  before  acti< 
was  brought. 

In  Dragroo  v.  Cooper,  9  Bush,  629,  itwi 
held  that  five  years  continued  adverse  po 
session  of  a  stolen  horse  by  innocent  holde 
invests  the  last  holder  with  a  good  le^^nl  \ 
tie,  and  an  action  brought  thereafter  by  t 
owner  for  the  recovery  of  the  horse  is  barr 
by  limitations. 

So,  in  Gail  lard  v.  Hudson,  81  Ga.  7' 
8  S.  E.  634,  it  was  held  that  adverse  pos« 
si  on  for  more  tlian  four  years  by  bona  n 
purchasers  of  a  horse  hired  'out  by 
livery-stable  keeper,  but  never  retunieil 
him,  constituted  sufficient  title  in  the  ]•' 
chasers  to  prevent  the  true  owner  frmv.  i 
covering  the  horse  by   possessory  warmi 

In  Leavitt  v.  Shook,  47  Or.  239,  S3  P; 
391,    the    open,    notorious,    and    undisi'ut 
possession  by  a  bona  fide  purchaser  of 
estray  was  held   to  bar  an    action  bj  1 
original  owner  to  r.ecover  his  property. 

To  the  same  effect  is  Dee  v.  Hyian.l 
Utah,  308,  3  Pac.  388,  where  a  horse  disi 
peared  from  its  pasture,  and  was  fou 
several  j'ears  thereafter  in  the  hands  »»i 
bona  fide  purchaser,  who  had  been  in  oj 
and   notorious  possession. 
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of  tne  appellate  division  deprives  the  plain- 
tiff of  a  property  right  without  due  process 
of  law,  and  is  in  violation  of  his  consti- 
tutional rights. 

Williams  V  Port  Chester,  97  App.  Div. 
84,  89  N.  Y.  Supp.  671;  Saranac  Land  & 
Timber  Co.  v.  Roberts,  125  App.  Div.  333, 
1(:9  X.  Y.  Supp.  547;  Parmenter  v.  State, 
13o  X.  Y.  154,  31  X.  E.  1035;  Sanford  v. 
JSanford,  62  N.  Y.  653;  Buffalo  v.  State, 
11«  App.  Div.  539,  101  X.  Y,  Supp  595; 
Walden  v.  Jamestown,  178  X.  Y.  213,  70 
N.  E.  466;  Harmony  v.  Bingham,  12  N. 
Y.  IU».  62  Am.  Dec.  142;  Matthews  v.  Ameri- 
cnn  ('•>nt.  Ins.  Co.  154  X.  Y.  449,  39  L.R.A. 
433,  61  Am.  St.  Rep.  627,  48  N.  E.  751; 
Hcier  V.  Mullen,  159  X.  Y.  39,  44  L.R.A. 
703,  70  Am.  St.  Rep.  517,  53  X.  E.  700; 
BuiTalo  &   L.   Land   Co.   v.   Bellevue   Land 


&  Improv.  Co.  165  N.  Y.  247,  61  L.R.A.  951, 
50  X.  E.  5. 

Mr.  Edwin  A.  Xasli,  with  Mr.  George 
W.  Atwell,  for  respondent: 

The  six-year  statute  of  limitations  is  a 
bar  to  a  recovery  by  the  plaintiff. 

Allen  v.  Mille,  17  Wend.  202;  Burt  v. 
Myers,  37  Hun,  277. 

Cnllen,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  singular  case.  In  March,  1875, 
and  for  some  years  previous,  the  plaintiff 
had  been  the  owner  of  several  school  bonds 
issued  by  various  counties  in  the  state  of 
Kansas,  aggregating  in  amount  the  sum 
of  $4,000.  These,  together  with  a  memo- 
randum stating  the  numbers  and  other  de- 
tails of  the  bonds,  he  kept  locked  in  a  bu- 
reau drawer.     At  the  time  mentioned,  dur- 


\\e\U  V.  Halpin,  59  Mo.  92,  holds  to  the 
Mine  elTect  the  mule  which  had  been  stolen, 
haviiifT  been  in  the  hands  of  the  defendant 
aiiil  those  under  whom  he  claimed  longer 
than  the  statutory  period,  although  in  the 
bands  of  the  defendant  himself  less  than 
the  statutory  period. 

In  Luter  v.  Hutchinson,  30  Tex.  Civ.  App. 
511,  70  S.  W.  1013,  it  was  held  that  as  soon 
IS  a  stolen  horse  passeil  into  the  huiulb  <u 
in  innocent  purchaser,  who  openly  used  it, 
tii^"  Btatute  of  limitations  was  put  in  motion, 
although  the  court  recognized  that  as  long 
as  the  horse  was  in  possession  of  the  thief 
titp  <>tatute  did  not  liegin  to  run. 

In  Carr  v.  Barnett,  21  111.  App.  137,  it 
was  I.eld  that  the  statute  of  limitations  com* 
ir.e):c«<i  to  run  against  an  action  of  replevin 
to  rew)ver  a  horse  after  it  had  been  irregu- 
larly sold  as  an  estray,  from  the  time  of  the 
unlawful  appropriation  of  the  property  by 
tli«»  defendant  and  therefore  an  action 
brought  more  than  five  years  thereafter  was 
barred. 

S«j,  in  Smith  v.  Newby,  13  Mo.  159,  it  was 
Md  that  an  action  to  recover  children  of  a 
neirm  slave,  who  had  been  stolen  and  sold 
outside  the  state,  accrued  at  the  time  the 
purchaser  returned  to  the  state,  and  an 
artion  brought  against  a  subsequent  bona 
C'le  purchaser  more  than  five  years  there- 
a*t»T  w^s  barred  by  the  statute  of  limita- 
tions. In  this  case  it  appeared  that  the 
owner  of  the  slave  lived  outside  of  the 
etate  of  the  forum,  but  the  court  held  that 
t'v  absence  or  nonresidence  of  the  plaintiff 
di'l  not  prevent  the  running  of  the  statute 
of  limitations. 

In  Gatlin  ▼.  Vaut,  6  Ind.  Terr.  254,  91  S. 
^'  38,  it  was  held  that  under  a  statute  pro- 
»i<iing  that  if  any  person,  by  any  improper 
•ft  of  his  own,  prevent  the  commencement 
of  an  action,  such  action  may  be  commenced 
*^^hin  the  time  limited  after  the  commence- 
ment of  the  action  shall  have  ceased  to  be  so 
prprented,  a  stolen  horse  may  be  recovered 
frr>m  a  purchaser  who  had  possession  less 
than  the  statutory  period,  where .  it  ap- 
r«^ars  that  the  thief  had  taken  the  prop- 
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erty  to  another  jurisdiction,  and  had  done 
I  nothing  to  start  the  statute  of  limitations 
I  by  returning  the  property  to  the  vicinity,  'or 
holding  it  openly  and  notoriously,  so  that 
the  owner  might  assert  his  title  thereto. 
The  court  said:  "We  therefore  hold  that 
the  statute  of  limitations  as  to  personal 
property  in  the  hands  of  a  thief  who  has 
removed  it  from  the  vicinity  of  the  owner 
or  secreted  it  from  him  does  not  begin  to 
run  until  he  returns  the  property  to  that 
vicinity,  or  openly  and  notoriously  holds  it, 
so  that  the  owner  may  have  a  reasonable 
opportunity  of  knowing  its  whereabouts  and 
of  asserting  his  title.  And  when  he  docs 
this,  the  statute  begins  to  run,  althougli 
the  proof  may  show  it  to  have  been  stolen 
property,  not  on  the  theory  that  the  thief 
is  to  be  protected,  but  because  of  the  laches 
of  the  owner  in  not  asserting  his  title  for 
so  long  a  period  as  the  statute  gives  him. 
A  grantor  can  convoy  no  better  title  than 
he  has  himself;  and  if  the  statute  has  not 
begim  to  run,  his  grantee  can  claim  noth- 
ing  by  virtue  of  his  possession.  If  the  thief, 
after  having  concealed  the  property,  has 
done  nothing  in  relation  to  it  to  start  the 
statute  in  his  favor,  his  grantee  cannot 
tack  the  thief's  pospcssion  or  any  part  of  it, 
to  fill  out  his  unexpired  time.  It  is  other- 
wise if  the  statute  began  to  nni  while  the 
property  was  in  the  hands  of  the  thief. 
Then  the  purchaser  may  tack  to  his  unex- 
pired time,  the  time  the  property  was  in  the 
thief's  possession  after  the  statute  began 
to  run.  If  the  statute  did  not  begin  to  run 
while  the  property  was  in  the  possession  of 
the  thief,  and  if  it  were  bought  by  an  inno- 
cent purchaser,  it  commenced  at  the  time 
the  purchaser  took  possession  by  virtue  of 
the  sale.  And  if  the  buyer  be  not  an  inno- 
cent purchaser, — if  he  kne\y  it  to  be  stolen 
property, — he  was  but  the  receiver  of  stol- 
en property,  and  the  statute  would  not  be- 
gin to  run  as  to  him  until  he  should  have 
done  with  it  what  a  thief  is  required  to  do 
in  order  to  bring  it  within  the  operation  of 
the  statute."  G.  V. 
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ing  the  plaintiff's  absence,  the  drawer  was 
broken  open,  and  the  bonds  abstracted  by 
the  defendant's  testator,  the  plaintiff's 
father-in-law  and  a  banker  in  the  village 
of  Lima,  in  this  state.  No  suspicion  seems 
ever  to  have  attached  to  the  deceased  dur- 
ing his  life.  The  plaintiff  made  every  ef- 
fort to  discover  the  bonds,  and  who  had 
purloined  them.  The  only  record  of  their 
numbers  was-  the  memorandum  taken  with 
the  bonds.  He  was  therefore  unable  to  stop 
their  payment  or  to  trace  them.  He  had 
bought  these  bonds  originally  through  the 
deceased,  and  immediately  after  their  loss 
gave  him  notice  of  that  fact.  In  response 
the  deceased  wrote  him:  "I  am  going  to 
Hamilton  Station  to-morrow.  If  you  will 
bring  over  all  the  records  you  have  of  the 
lost  bonds  I  will  look  at  them  and  will  try 
and  notify  the  districts  of  the  loss,  and 
stop  payment."  The  plaintiff  was  never 
able  to  obtain  any  further  information  as 
to  the  bonds.  They  matured  within  a  few 
years,  and  the  interest  as  it  accrued  and 
the  principal  was  collected  by  the  deceased. 
Upon  his  death  in  1899  there  was  found 
among  liis  papers  the  memorandum  whicl\ 
had  been  stolen  from  the  plaintiff,  and  an 
examination  of  his  books  showed  that  he 
had  collected  the  bonds.  Upon  the  discov- 
ery of  these  facts  the  plaintiff  brought  this 
suit  against  the  defendant,  as  administra- 
tor with  the  will  annexed  of  the  deceased, 
praying  judgment  that  the  defendant  "may 
account  and  pay  over  to  him  the  amount 
of  said  bonds,  and  the  income  thereof  if 
it  can  be  traced,  and,  if  it  cannot  be  traced, 
that  he  may  have  judgment  against"  the 
defendant  as  administrator  for  the  sum  of 
$16,000.  The  answer  denied  any  knowl- 
edge or  belief  as  to  the  facts  charged,  and 
interposed  both  the  six  and  ten  years'  stat- 
ute of  limitations.  The  referee  before 
whom  the  case  was  tried  found  all  the  facts 
as  hitherto  recited,  and  awarded  judgment 
to  the  plaintiff  for  the  principal  of  said 
bonds  and  the  interest  thereon.  The 
learned  appellate  division  reversed  the 
judgment  on  questions  of  law  alone,  leav- 
ing undisturbed  the  facts  as  found  by  the 
referee.  It  held,  on  the  authority  of  Allen 
V.  Mi  lie,  17  Wend.  202,  and  Burt  v.  Myers, 
37. Hun,  277,  that  the  plaintiff's  claim  was 
barred  by  the  statute  of  limitations,  despite 
his  ignorance  of  the  fact  that  the  deceased 
had  purloined  the  bonds. 

The  principle  involved  in  this  case  is  a 
far-reaching  one.  During  the  last  thirty 
years  there  have  been  a  number  of  bank 
robberies  wliere  by  burglary  very  large 
amounts  of  securities  have  been  stolen,  and 
it  has  frequently  proved  impossible  to  de- 
tect the  thieves  or  secure  a  return  of  the 
stolen  property,  except  in  some  cases  by 
29  L.R.A.(N.S.) 


negotiations  through  ''fences"  or  agents  of 
the  criminals.  These  securities  are  often. 
if  not  generally,  long-time  bonds  not  ma- 
turing until  after  the  expiration  of  the 
six-year  statutory  period  for  1)ringing  ac- 
tions for, conversion.  If  it  be  the  law  tkt 
a  thief,  by  avoiding  detection  and  conceal- 
ing the  stolen  property  during  that  pericKi, 
may  acquire  title  to  the  property,  or  se- 
cure immunity  from  suit  for  its  proceeds 
in  case  he  has  sold  it,  certainly  we  shouM 
call  the  attention  of  the  legislature  to  the 
defect  in  the  law,  in  order  that  it  might 
be  remedied.  In  my  opinion,  however,  8in« 
the  adoption  of  the  CJode  of  Civil  Proced< 
ure  in  1876  the  law  is  in  no  such  unfortii< 
nate  condition,  and  appeal  for  legislative 
relief  is  unnecessary. 

The  first  question  to  be  considered  ij 
whether  the  lapse  of  time  would  have  vest 
ed  a  good  title  in  the  defendant's  testato: 
had  he  remained  in  possession  of  the  bonds 
until  the  time  of  his  decease;  for  if  sucl 
were  the  law,  it  is  clear  that  he  did  nd 
become  liable,  because,  instead  of  retaining 
the  bonds,  he  collected  the  money  due  there 
on.  The  law  is  settled  in  this  state  ihax 
while  the  statute  of  limitations  may  bai 
the  remedy,  it  does  not  cancel  or  dischargi 
the  debt.  Hulbert  v.  Clark,  128  N.  Y.  21)5 
14  L.R.A.  69,  28  N.  E.  638.  This  genera 
doctrine  is  subject  to  the  qualification  thai 
the  statute  may  operate  to  transfer  title  u 
property.  Thus,  in  the  case  of  our  statu 
tory  provisions  as  to  the  adverse  possessioi 
of  real  property,  the  statute  not  only  ban 
the  remedy,  but  confers  title  on  the  part^ 
who  has  held  the  land  adversely  durinj 
the  prescribed  peripd.  Baker  v.  Oalnh-ood 
123  N.  Y.  16,  10  L.R,A.  387,  25  N.  E.  312 
We  nave  in  our  state,  however,  no  statuti 
relating  to  the  adverse  possession  of  chat 
tels  or  personal  property,  nor  do  I  kin-^ 
of  any  in  any  other  state.  Nevertheless 
it  seems  to  be  the  generally  accepted  doc 
trir^  <-hat  by  adverse  possession  title  ti 
chattels  may  be  acquired  which  will  b 
paramount  to  that  of  the  true  oa'dpi 
Though  there  are  no  decisions  in  our  court 
on  the  question,  they  are  numerous  in  otb 
er  jurisdictions.  Brent  v.  Chapman,  i 
Cranch,  358,  3  L.  ed.  125;  Layne  v.  Xoi 
ris,  16  Gratt.  236;  Newby  v.  Blakey,  3  Her 
&  M.  57;  Dragoo  v.  Cooper,  9  Bush.  029 
Carr  v.  Barnett,  21  111.  App.  137 ;  Gaillar 
V.  Hudson,  81  Ga.  738,  8  S.  E.  534;  Coiino 
V.  Hawkins,  71  Tex.  582,  9  S.  W.  684;  Cha 
pin  V.  Freeland,  142  Mass. -383,  56  An 
Rep.  701,  8  N.  E.  128. 

In  Campbell  v.  Holt,  115  U.  S.  620,  C2,: 
29  L.  ed,  483,  485,  6  Sup.  Ct.  Rep.  20S 
210,  in  discussing  the  power  of  the  legis 
lature  to  revive  an  outlawed  debt  by  n 
peal   of  the   statute  of   limitations,  Judg 
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^^liller  wrote:    'Toasession  has  always  been 
a.   means  of  acquiring  title  to  property.     It 
\s'as  the  earliest  mode  recognized  by  man- 
kind of  the  appropriation  of  anything  tan- 
gible by  one  person  to  his  own  use,  to  the 
exclusion  of  others,  and  legislators  and  pub- 
licists have  always   acknowledged   its   effi- 
cacy in  confirming  or  creating  title.     The 
Knglifih  and  American   statutes  of  limita- 
tion have  in  many  cases  the  same  effect; 
and,  if  there  is  any  conflict  of  decisions  on 
the  subject,  the  weight  of  authority  is  in 
favor  of  the   proposition  '  that,   where   one 
has  had  the   peaceable,   undisturbed,   open 
possession   of    real    or    personal    property, 
^K'^ih.  an  assertion  of  his  ownership,  for  the 
period  which,  under  the  law,  would  bar  an 
action  for  its  recovery  by  the  real  owner, 
the  former  has   acquired   a  good   title, — a 
title  superior  to  that  of  the  latter,  whose 
neglect  to  avail  himself  of  his  legal  rights 
has  lost  him  his  title.     This  doctrine  has 
been  repeatedly  asserted  in  this  court.    Lef- 
fingwell  ▼.  Warren,  2  Black,  699,  17  L.  ed. 
261;  Croxall  v.  Shererd,  5  Wall.  268,  289, 
18  L.  ed.  672,  580;   Dickerson  v.  Colgrove, 
300  U.  S.   678,   583,   25   L.   ed.    618,    620; 
Bicknell  r.  Comstock,  113  U.  8.   149,  152, 

28  L.  ed.  962,  963,  6  Sup.  Ct.  Rep.  399. 
It  is  the  doctrine  of  the  English  courts, 
and  has  been  often  asserted  in  the  highest 
e-^urts  of  the  states  of  the  Union."  (p. 
023).  This  statement  is  cited  in  the  opinion 
rendered  in  Baker  v.  Oakwood,  supra;  and, 
thoagh  that  case  involved  only  the  title  to 
real  property,  we  accepted  it  as  a  correct 
exposition  of  the  law.  But  none  of  the 
cases  involved  the  power  of  a  thief  to  ac- 
quire title  by  lapse  of  time  where  he  had 
concealed  the  property.  Judge  Miller 
speaks  of  a  case  where  the  possession  is 
"peaceable,  undisturbed,  open,  .  .  .  with 
an  assertion  of  bis  ownership,"  and  it  is 
apparent  that,  if  title  to  personal  property 
may  be  acquired  by  possession  in  analogy 
to  the  aoquisition  of  that  to  real  property, 
that  poMearion  must  >  bave  the  qualifica- 
tions stated.  From  the  earliest  period  in 
our  state  it  haa  been  uniformly  held  that 
mere  possession  of  real  estate,  continued 
howerer  long,  will  not  devest  the  owner  of 
his  property  unless  the  possession  is  under 
a  claim  of  title.  Otherwise  the  possession 
viU  be  presumed  to  be  in  subordination  to 
the  true  legal  title,  Jackson  ex  dem.  Ganse- 
voort  V.  Parker,  3  Johns.  Cas.  124;  Poor 
▼.  Horton,  16  Barb.  486;  Doherty  v.  Mat- 
kU,  119  N.  Y.  646,  23  N.  E.  994.  The 
natare  of  the  possession  required  by  the 
■tatnte  necessarily  makes  it  open  and  pub- 
lic 

In  many  of  the  cases  cited  from  other 
itates  the  fact  that  the  defendant  was  a 
purchaser  in   good   faith,   and   his   posses- 

29  ULA.(N.S.) 


sion  open  and  public,  is  emphasized  in  the 
opinions  of  the  courts.  In  Dragoo  v.  Coop- 
er, supra,  it  was  admitted  that  the  defend- 
ants, who  were  purchasers  of  the  prpp- 
erty,  acted  in  good  faith.  Judge  Lindsay 
said:  "Dragoo  does  not  acquire  title  to 
the  horse  in  controversy  by  reason  of 
Lewis's  purchase  from  the  thief,  who  could 
have  no  title,  but  by  virtue  of  the  posses- 
sion under  claim  of  title,  continuing  in 
himself  and  Lewis  for  more  than  five  years 
before  the  institution  of  the  action^'  In 
Newby  v.  Blakey,  supra,  the  judgment  of 
the  court  was  that  the  long  and  peaceable 
possession  of  the  slaves  in  question,  ac- 
quired without  force  or  fraud,  gave  to  Os- 
wald Newby  a  legal  title  to  them.  In  Carr 
V,  Barnett,  supra,  the  court  said:  "There 
was  no  concealment,  fraudulent  or  other- 
wise, of  his  possession  and  claim,  but  the 
facts  were  unknown  to  the  plaintiff  until  a 
short  time  before  the  suit  was  brought." 
In  Connor  v.  Hawkins,  supra,  it  was  said: 
"Her  [defendant's]  possession  was  adverse, 
public,  and  continuous."  In  Gaillard  v. 
Hudson,  supra,  the  court  said:  "The  de- 
fendant to  the  possessory  warrant,  and 
those  under  whom  he  claimed,  had  been  in 
the  peaceable,  quiet,  and  honest  possession 
of  this  property  for  more  than  four  years 
next  immediately  preceding  the  issuing  of 
the  warrant.  They  had  bought  the  prop- 
erty and  paid  a  fair  price  for  it." 

At  the  same  time  it  is  declared,  and  the 
declaration  constantly  reiterated  in  text- 
books and  decisions,  that  a  thief  can  ac- 
quire no  title  to  the  stolen  property.  Sils- 
bury  V.  McCoon,  3  N.  Y.  379,  53  Am.  Dec. 
307;  Bassett  v.  Spofford,  45  N.  Y.  387,  6 
Am.  Rep.  101.  If  the  acquisition  of  per- 
sonal property  by  adverse  possession  rests 
on  analogy  to  the  law  relating  to  real 
property — and  that  is  the  ground  on 
which  it  seems  to  rest — it  is  clear  that  the 
possession  must  be  under  claim  of  right, 
and  open,  public,  and  notorious.  Where 
a  person  obtains  possession  of  property  se- 
cretly by  a  common-law  larceny,  and  con- 
ceals that  possession,  no  lapse  of  time 
should  confer  title  on  the  thief.  The  con- 
trary doctrine  seems  to  me  shocking,  both 
in  morals  and  to  common  sense.  Had  the 
bonds  remained  in  the  possession  of  the 
defendant's  testator,  the  plaintiff,  on  dis- 
covering that  fact,  might  have  recovered 
possession  of  them  by  legal  process.  Cha- 
pin  V.  Freeland,  supra,  was  an  action  of 
replevin  for  two  counters  which  had  been 
aMxed  to  the  floor,  of  a  shop.  Afterwards, 
through  the  foreclosure  of  a  mortgage,  the 
premises  were  sold,  the  counters  removed 
therefrom,  and  subsequently  sold  to  the 
plaintiff.  The  defendant  claimed  to  be 
their  original  owner,  and  took  them  from 
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the  plaintiff.  Before  the  defendant  re- 
gained possession  the  statute  of  limitations 
had  run.  There  was  no.  question  of  the 
plaintiff's  good  faith,  or  of  his  possession 
being  public  and  known  to  the  defendant. 
It  was  there  held  that,  where  the  statute 
would  be  a  bar  to  a  direct  proceeding  by 
the  original  owner,  it  could  not  be  defeated 
by  indirection.  "If  he  cannot  replevy,  he 
cannot  take  with  his  own  hand.  A  title 
which  will  not  sustain  a  declaration  will 
not  sustain  a  plea."  Under  the  authorities 
we  have  cited  it  was  properly  held,  I  think, 
that  as  the  defendant  could  not  have  re- 
gained it  by  legal  process,  he  could  not  re- 
sort to  force  to  reclaim  his  property.  The 
converse  of  the  proposition  seems  to  me 
equally  true  that,  if  the  original  owner  has 
not  by  lapse  of  time  lost  title  to  the  prop- 
erty, he  is  not  barred  from  maintaining  le- 
gal proceedings  to  recover  possession  of  it. 

We  must  now  consider  whether  the  plain- 
tiff has  lost  his  right  to  redress  by  the 
fact  that  the  defendant's  testator  collected 
the  money  due  on  the  bonds  more  than  six 
years  prior  to  the  plaintiff's  discovery  of 
that  fact  and  the  institution  of  this  action. 
That  an  action  of  conversion  for  the  origi- 
nal taking  of  the  bonds  was  barred  by  the 
statute  is  settled  by  authority.  It  was  so 
held  in  Allen  v.  Mille,  17  Wend.  202,  which 
has  never  been  overruled.  Whether,  on  dis- 
covery of  the  possession  oi  the  bonds  by  the 
defendant's  testator,  the  plaintiff  might  not 
have  made  a  demand  for  their  surrender, 
and  predicated  a  new  conversion  on  that  re- 
fusal, it  is  unnecessary  to  consider.  But 
though  a  party  may  nave  lost  one  remedy 
by  lapse  of  time,  it  is  entirely  possible  that 
others  may  be  open  to  him.  In  Ganley  v. 
Troy  City  Nat.  Bank,  98  N.  Y.  487,  a  mar- 
ried woman  had  deposited  with  the  defend- 
ant two  treasury  notes  under  the  following 
receipt : 

Troy,  N.   Y., 
3d  April,  1865. 

Received  this  day  of  Margaret  Ganley 
for  safe-keeping  for  her  account  two  U.  S. 
7-30  treasury  notes,  $500  each,  Nos.  100,- 
338  and  9,  to  be  delivered  on  surrender  of 
this  receipt.  G.  F.  Sims, 

Cashier. 

The  notes  matured  in  August,  1866,  and 
at  the  request  of  the  husband  of  Margaret 
Ganley,  plaintiff's  intestate,  the  bank  sold 
the  notes  and  paid  the  proceeds  to  him. 
In  August,  1879,  Margaret  Ganley  having 
died,  her  administrator  brought  the  action 
to-  recover  of  the  bank  the  amount  collect- 
ed on  the  notes.  One  defense  was  the  stat- 
ute of  limitations.  The  court  held  that, 
though  the  action  for  trover  was  barred, 
the  plaintiff  could  rely  on  the  contract  un- 
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der  which  the  bonds  were  deposited,  that 
the  cause  of  action  thereon  did  not  arifs« 
until  demand  made  and  the  tender  of  tue. 
receipt  to  the  defendant,  though  long  s>it*^ 
sequent  to  the  conversion,  and  that  that 
claim  was  not  barred.  As  to  the  prior  cun* 
version,  the  court  said:  "In  such  a  case,  a 
tort  feasor  cannot  allege  his  own  wrong  foi 
the  purpose  of  defeating  an  action  upon  lU 
contract.  In  Angell  on  Limitations,  oil 
ed.  §  72  it  is  said:  'An  action  of  assiimp 
sit  may  not  be  barred  by  the  statute,  wh^n 
to  an  action  for  a  tort  upon  the  aame  de 
mand,  the  statute  may  be  pleaded.'  Again: 
'Where  there  has  been  a  tortious  taking  ol 
his  property,  the  injured  party  may  brins 
trespass  or  trover,  or  he  may  waive  botl 
ard  bring  assumpsit  for  the  proceeds  whei 
it  shall  have  been  converted  into  monev; 
and,  if  he  choose  the  latter  mode  of  re 
dress,  the  tort  feasor  cannot  allege  his  owi 
wrong  for  the  purpose  of  carrying  back  th^ 
injury  to  a  time  which  will  let  in  the  stat 
ute.'"     P.  494. 

Under  the  old  Code  (§  91,  Bubd.  6)  i 
was  prescribed:  "An  action  for  relief  oi 
the  ground  of  fraud,  in  cases  which  here 
tofore  were  solely  cognizable  by  the  cour 
of  chancery,  the  cause  of  action  in  suci 
case  not  to  be  deemed  to  have  accrued  un 
til  the  discovery  by  the  aggrieved  part; 
of  the  facts  constituting  the  fraud."  Un 
der  this  provision  it  was  held  that  the  onl; 
cases  in  which  the  running  of  the  statui 
was  postponed  to  the  discovery  of  the  fact 
constituting  the  fraud  were  those  in  whiei 
equity  had  exclusive  jurisdiction.  Foot  i 
Farrington,  41  N.  Y.  164.  The  rule  seem 
to  have  been  the  same  under  the  Revi^t^ 
Statutes,  where  it  was  held  that  in  actiin 
to  enforce  constructive  trusts  the  staiut 
ran  from  the  time  of  the  fraud.  Decouo  j 
V.  Savetier,  3  Johns.  Ch.  190,  8  Am.  IKh 
478;  Wood,  Limitations,  413.  The  case  a 
Burt  V.  Myers,  37  Hun,  277,  supra,  aros 
under  the  old  Code,  and  it  w^as  theref-rr 
properly  decided.  But  by  the  enactment  c 
§  382,  subd.  5,  of  the  present  Code  the  lai 
has  been  radicaltt  changed,  and  since  the 
an  action  in  equity,  based  on  fraud,  ew 
where  the  jurisdiction  in  equity  is  onl 
concurrent  with  that  of  law,  mav  t 
brought  at  any  time  within  six  years  afte 
the  discovery  of  the  fraud.  Nor  docs  th 
fact  that  the  ultimate  relief  sought  is 
money  judgment  take  the  case  without  th 
statutory  provision.  Carr  v.  Thomps<'r 
87  N.  Y.  160;  Bosley  v.  National  Mach.  C< 
123  N.  Y.  550,  26  N.  E.  990.  Therefor 
the  question  is:  Was  the  plaintiff  entitle 
to  recover  in  an  equitable  action  the  r< 
lief  which  was  awarded  him  by  the  rei 
eree?  Had  the  plaintiff  been  able  to  trac 
the  proceeds  of  his  bonds  to  the  estate  o 
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the  deceased,  the  right  to  recover  would  be 
clear.    - 

In  Newton  v.  Porter,  69  N.  Y.  133,  138, 
139,  25  Am.  Rep.  152,  where  negotiable  se- 
curities were  stolen  and  sold  by  the  thief, 
it  was  held  that  the  owner  might  follow 
and  claim  the  proceeds  in  the  hands  of  the 
felonious  taker  or  his  assignee  with  notice, 
that  the  law  would  raise  a  trust  in  invitum 
out  of  the  transaction,  and  that  the  owner's 
right  continued  to  attach  to  any  securities 
or  property  in  which  the  securities  were 
iiiTested,  so  long  as  they  could  be  traced 
and  identified.  Judge  Andrews,  after  stat- 
ing: **\Vhen  a  person,  standing  in  a  fidu- 
ciary relation,  misapplies  or  converts  a 
trust  fund  into  another  species  of  prop- 
erty, the  beneficiary  will  be  entitled  to  the 
property  thus  acquired," — ^thus  answers  the 
argument  that  the  thief  stood  in  no  fidu- 
ciary relation  to  the  property:  "It  is  in- 
sisied  by  the  counsel  for  the  defendants 
that  the  doctrine  which  subjects  property 
aii^uired  by  the  fraudulent  misuse  of  trust 
moneys  by  a  trustee  to  the  infiuenee  of  the 
trust,  and  converts  it  into  trust  property 
and  the  wrongdoer  into  a  trustee  at  the 
election  of  the  beneficiary,  has  no  applica- 
tion to  a  case  where  money  or  property  ac- 
quired by  felony  has  been  converted  into 
other  property.  There  is,  it  is  said,  in  such 
ra^<,  no  trust  relation  between  the  owner 
nf  the  stolen  property  and  the  thief,  and 
the  law  will  not  imply  one  for  the  purpose 
of  subjecting  the  avails  of  the  stolen  prop- 
erty to  the  claim  of  the  owner.  It  would 
«eem  to  be  an  anomaly  in  the  law  if  the 
owner  who  has  been  deprived  of  his  prop- 
erty by  larceny  should  be  less  favorably 
situated  in  a  court  of  equity,  in  respect  to 
lu8  remedy  to  recover  it,  or  the  property 
into  which  it  had  been  converted,  than  one 
«ho,  by  an  abuse  of  trust,  has  been  in- 
jured by  the  wrongful  act  of  a  trustee  to 
«hom  the  possession  of  trust  property  has 
Wn  confided.  The  law  in  such  a  case  will 
raise  a  trust  in  invitum  out  of  the  trans- 
action, for  the  very  purpose  of  subjecting 
the  substituted  property  to  the  purposes 
f^i  indemnity  and  recompense"  (pp.  138, 
139).  The  same  learned  judge  said,  in 
American  Sugar  Ref.  Co.  v.  Fancher,  145 
X.  Y.  552,  558,  27  L.R.A.  757,  40  N.  E. 
206.  207:  "The  jurisdiction  of  courts  of 
^aity  in  cases  of  trust  or  agency,  or  cases 
of  like  character,  it  is  insisted,  is  founded 
QpoQ  the  ancient  jurisdiction  of  tliese 
courts  over  trusts  and  fiduciary  relations, 
And  has  not  been,  and  ought  not  to  be,  ex- 
t»-nded  beyond  these  cases.  It  is  very  true 
tbat  trusts  and  trust  relations  are  pecu- 
harly  cognizable  in  equity,  and  have  been 
to  cognizable  from  the  earliest  period  of 
^)uitable  jurisprudence.  But  it  is  to  be 
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said  that  these  are  but  branches  of  the 
larger  jurisdiction  over  frauds,  which 
equity  abhors,  and  of  which  it  has  cogni- 
zance admittedly  in  many  cases  not  connect- 
ed with  technical  trusts  or  agency." 

Holmes  v.  Oilman,  138  N.  Y.  369,  378, 
20  L.H.A.  566,  34  Am.  St.  Rep.  403,  34  N. 
E.  205,  207,  is  to  the  same  effect.  There 
a  partner  had  embezzled  funds  of  the  firm, 
and  had  taken  out  with  such  funds  insur- 
ance policies  on  his  life  in  favor  of  his 
wife,  and  had  abstracted  further  funds  to 
continue  the  payments  of  the  annual  pre- 
miums.  The  partner  having  died,  it  was  held 
that  all  the  moneys  payable  under  the  in- 
surance policies,  though  in  excess  of  the 
amount  abstracted,  in  equity  belonged  to 
the  firm.  Judge  Peckham  there  said:  "In 
case  the  trustee  took  a  thousand  dollars  of 
trust  funds  and  five  hundred  of  his  own, 
and  purchased  property  which  advanced 
in  value  to  twice  its  original  sum,  I  have 
seen  no  case  where  the  point  has  been  de- 
termined that  the  whole  increased  value  be- 
longs  to  the  trustee,  and  that  only  the 
original  sum  taken  and  interest  can  be  giv- 
en to  the  cestui  que  trust,  although  it  was 
by  reason  of  the  wrongful  use  of  the  trust 
funds  that  the  trustee  was  enabled  to  real- 
ize such  value."  (P.  378).  The  method  by 
which  equity  proceeds  in  all  these  cases 
is  to  turn  the  wrongdoer  into  a  trustee. 
If  it  may  do  so  for  the  purpose  of  subject- 
ing identified  funds  to  the  claim  of  the 'de- 
frauded party,  I  do  not  see  why  it  should 
not  pursue  the  same  method  wherever  it 
is  necessary  to  protect  the  rights  of  the 
original  owner.  In  the  case  of  an  actual 
trustee  the  cestui  que  trust  may  not  only  re- 
claim the  trust  property,  if  he  is  able  to 
trace  it,  but,  failing  to  trace  it,  he  is  enti- 
tled to  an  accounting  and  personal  judgment 
against  the  trustee.  3  Pom.  Eq.  Jur.  §  1058. 
If  in  the  Holmes  Case  the  insurance  moneys 
had  been  squandered  ol*  lost  before  the  ac- 
tion was  commenced,  I  cannot  see  why  the 
plaintiffs  could  be  deprived  of  remedy,  or 
why  equity  should  not  retain  the  case  for 
the  award  of  a  personal  judgment.  It  is 
true  that  while  equity  has  a  most  compre- 
hensive jurisdiction  over  cases  of  fraud,  it 
is  not  in  every  such  case  that  it  will  exer- 
cise that  jurisdiction.  1  Pom.  Eq.  Jur.  § 
388;  2  Pom.  Eq.  Jur.  §§  914  et  seq.;  Bis- 
pham,  Eq.  §  200.  So,  ordinarily  a  party 
would  be  remitted  to  his  action  at  law 
to  recover  damages  for  deceit  or  fraudulent 
representations,  though  even  in  such  a  case 
he  might  obtain  relief  in  an  action  in  equi- 
ty to  rescind.  -Gould  v.  Cayuga  County  Nat. 
Bank,  86  N.  Y.  75.  Not  ordinarily  will 
equity  entertain  an  action  to  recover  dam- 
ages for  trespass  or  trover.  United  States 
V.  Bitter  Root  Development  Co.  200  U.  S. 
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451,  60  L.  ed.  550,  26  Sup.  Ct.  Rep.  318. 
In  the  case  cited,  however,  the  oourt  took 
occasion  to  say  that,  while  there  were  found 
in  the  bill  general  characterizations  of  the 
defendant's  acts  as  fraudulent,  no  specific 
allegations  of  fraud  were  stated,  and  the 
case  was  merely  a  common  one  of  trover  or 
trespass. 

In  cases  like  the  one  before  us  there  are 
two  distinct  elements  of  fraud:  First,  the 
original  larceny;  second,  the  subsequent 
concealment  of  the  Stolen  property  and  of 
its  sale  and  the  receipt  of  its  proceeds.  As- 
suming (but  only  for  the  argument)  that 
under  the  first  no  bill  in  equity  could  be 
maintained,  I  think  the  second  affords  a 
good  ground  for  the  interposition  of  equi- 
ty, and,  as  already  stated,  though  the  plain- 
tiff failed  to  identify  in  the  estate  of  the  de- 
ceased the  proceeds  of  his  bonds,  he  was 
still  entitled  to  what  would  be  a  personal 
judgment  were  the  original  wrongdoer  still 
living;  for  in  equity  it  is  the  general  rule 
'*that  the  relief  to  be  administered  will  be 
adapted  to  the  exigencies  of  the  case  as  they 
exist  at  the  close  of  the  trial."  Spears  v. 
New  York,  87  N.  Y.  359,  370;  Dammert  v. 
Osborn,  140  N.  Y.  30,  43,  35  N.  E.  407; 
Sanders  v.  Soutter,  126  N.  Y.  193,  201,  27 
N.  E.  203.  Cases  of  the  character  of  the 
one  before  us  are  to  be  distinguished  from 
that  large  class,  often  those  of  principal 
and  agent,  in  which  it  is  lield  that  an  ac- 
counting in  equity  will  not  lie,  and  that  the 
accounting  must  be  had  in  an  action  at  law. 
In  such  cases  there  exists  merely  a  debt 
from  one  party  to  the  other,  while  in  those 
of  the  former  class,  the  property  or  fund 
itself  belonging  to  the  claimant,  he  is  en- 
titled to  follow  the  proceeds  as  long  as  he 
may  be  able  to  identify  them,  or,  failing 
that,  to  recover,  not  only  the  amount  of  the 
fund,  but  also  any  profits  acquired  by  its 
wrongful  appropriation. 

There  remain  to  be  considered  certain 
authorities  which  may  be  cited  in  opposi- 
tion to  the  views  which  I  have  expressed. 
In  Cavin  v.  Gleason,  105  N.  Y.  256,  11  N. 
E.  604,  and  Re  Hicks,  170  N.  Y.  195,  63  N. 
E.  276,  the  claimants  were  defeated,  having 
failed  to  identify  their  funds  in  the  estate. 
One  was  the  case  of  the  estate  of  an  insol- 
vent, and  the  other  that  of  a  deceased  per- 
son. In  both  of  these  cases  the  sole  at- 
tempt was  to  gain  a  preference  over  other 
creditors,  not  to  establish  a  claim  against 
the  estate.  This  is  the  vital  distinction 
between  those  cases  and  the  one  before  us. 
Bosley  v.  National  Mach.  Co.  123  N.  Y. 
650,  25  N.  E.  090,  was  an  miction  against 
a  corporation  and  its  promoters  to  cancel 
a  subscription  for  the  stock  of  the  corpo* 
ration,  on  the  ground  that  it  was  obtained 
through  fraud  and  misrepresentation,  and 
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to  recover  the  money  paid  thereon,  not  only 
from  the  corporation,  but  from  the  agen: 
of  the  company  who  made  the  frauduWt 
representations.  This  court  said  that  di 
equitable  cause  of  action  was  set  fr.j 
against  the  individual  defendant;  but,  z^. 
the  exception  taken  to  the  decision  of  tb* 
trial  court  was  a  joint  one  by  the  corprra 
tion  and  the  individual  defendant,  the  Ut 
ter  could  not  avail  himself  of  that  exci-y 
tion  on  appeal.  The  statement  that  no  e<]ui 
table  action  lay  against  the  individual  de 
fendant  was  therefore  in  reality  ohitir.  ar.<; 
must  be  considered  as  overruled  by  t!u>  ur* 
cision  in  Mack  v.  Latta,  178  N.  Y.  51'},  0 
L.R.A.  126,  71  N.  E.  97,  where  this  cur 
expressly  held  that  an  equitable  acti*i 
would  lie  against  the  agents  and  promt  ter 
of  a  corporation,  as  well  as  the  corporal i<; 
itself.  In  this  connection  attention  mav  b 
called  to  Bosworth  v.  Allen,  168  N.  Y.  15: 
55  L.R.A.  751,  86  Am.  St.  Rep.  667,  01  N 
E.  163,  where  it  was  held  that  the  direi.i  . 
of  a  corporation,  while  not  technically  ti.i 
tees,  w^ere  liable  in  equity  to  account,  tli 
same  as  ordinary  trustees,  for  their  ci 
duct  in  the  management  of  the  corporati> >i 
and  for  the  moneys  they  had  received  as 
consideration  for  the  turning  over  the  coi 
trol  of  the  corporation  to  third  pariie 
The  case  seems  to  be  a  clear  authority  fc 

• 

the  proposition  that  a  constructive  trust* 
may  be  compelled  to  account  in  equity  i 
the  same  manner  as  an  actual  trustee. 

I  think  the  order  of  the  Appellate  D 
vision  should  be  reversed,  and  the  jud<miet 
of  the  trial  court  affirmed,  with  costs  i 
both  courts. 

Haight,  Tann,  Werner,  Willard  Barl 
lett,  Hiscock,  and  Chase,  JJ.,  concur. 
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ANGIE  H.  HUME,  Appt., 

V. 

CITY  OF  DES  MOINES. 

(—Iowa,  — ,   125  N.   W.   846.) 

Municipal  corporation  —  dammit 
back  surface  water  —  liability. 

A  municipal  corporation  which,  in  briii 
ing  a  street  to  grade,  negligently  obstnu 
the    entrances    to    drains    carrying    suria 

Note.  —  Liability  of  tniinicipal  corpora 
tion  for  damming  bacic  surface  watt 
by  grading  of  street. 

The  earlier  cases  on  this  question  are  i 
eluded  in  a  note  to  Johnson  v.  White,  i 
L.R.A.  250.  The  above  note  fully  disciw> 
tlie  difference  between  the  civil-law  ri: 
and  the  so-called  common-law  rule  referr 
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water  from  abutting  property,  without  no- 
tice to  the  owner,  or  giving  him  oppor- 
tunity to  bring  his  property  to  grade,  so 
as  to  avoid  injury  by  such  water,  will  be 
liable  in  damages  for  the  injuries  done  by 
backing  the  water  up  upon  his  property. 

(April  5,  1910.) 

i  PPEAL  by  plaintiff  from  a  judgment 
l\  of  the  District  Court  for  Polk  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  injuries  to  plain- 
tiff's property,  caused  by  the  alleged  neg- 
!i;:ent  accumulating  and  casting  thereon  of 
surface  water.     Reversed. 

Statement  by  Deemer,  Ch.  J.; 

Action  at  law  to  recover  damages  due  to 
backing  up  of  surface  water  in  such  a  man- 
ner as  to  injure  plaintiff's  premises.     Th» 


injuries  are  alleged  to  have  been  due  to  the 
carelessness  and  negligence  of  the  city  in 
casting  cinders  and  refuse  of  different  kinds 
into  a  culvert  and  drain  in  such  a  manner 
as  to  impede  the  flow  of  surface  water,  and 
dam  it  up  so  that  it  flowed  back  upon  plain- 
tiff's premises,  and' produced  the  injuries  of 
which  she  complains.  At  the  conclusion  of 
plaintiff's  evidence,  the  trial  court  directed 
a  verdict  for  defendant,  and  plaintiff  ap- 
peals. 

Messrs.  Hume  &  Hamilton,  for  ap- 
pellant : 

A  city  may  be  liable  for  damages  caused 
by  the  grading  of  a  street,  even  though  done 
in  accordance  with  the  provisions  of  a  grade 
ordinance,  if  thereby  the  natural  drainage 
is  destroyed,  and  no  adequate  means  is  pro- 
vided for  the  escape  of  surface  waters. 


to  in  Hume  v.  Des  Moines,  and  how  these  i 
rules  have  been  applied  to  cases  dealing 
«ith  the  question  at  hand.  For  other 
notes  discussing  the  difference  between 
thp«e  two  rules,  and  how  they  have  been 
applied  to  various  phases  of  the  law  in 
n^gard  to  surface  water,  see  those  referred 
to  at  the  end  of  this  note. 

But  few  cases  have  been  found  decided 
since  tlie  date  of  the  above  note  which  deal 
vith  the  question  of  the  liability  of  a  mu- 
nicipal corporation  for  damming  back  sur- 
face water  by  the  grading  of  a  street,  and 
with  the  exception  of  the  Hume  Case,  none 
of  any  importance. 

In  Wilber  v.  Ft.  Dodge,  120  Iowa,  556, 
9r>  X.  W.  186,  it  would  seem  to  have  been 
recoirnized  that  a  city  may  be  liable  for 
damages  caused  by  the  grading  of  a  street, 
even  though  done  in  accordance  with  the 
prorisions  of  a  grade  ordinance,  if  thereby 
thA  natural  drainage  is  destroyed,  and  no 
aflequate  means  is  provided  for  the  escape 
of  surface  water. 

However,  in  Darlington  v.  Cloud  County, 
75  Kan.  810,  88  Pac.  529,  it  was  held  that 
t  suit  to  enjoin  county  commissioners  from 
making  a  highway  embankment  could  not 
be  maintained,  where  the  evidence  showed 
I 'It  the  embankment  tended  to  hold  back 
only  water  which  overflowed  the  banks  of 
a  river;  the  court  in  this  case  calling  such 
water  surface  water. 

In  Sharp  v.  Cincinnati,  4  Ohio  C.  C. 
^^  S.  19,  it  was  held  that  a  municipal  cor- 
poration cannot  be  held  liable  for  property 
lamaged  by  the  backing  up  of  surface 
'ater,  simply  because  such  property  lies 
l^'ver  than  .the  grade  of  the  street.  The 
<^nrt  took  occasion  to  say:  "When  the 
ritv  built  and  improved  East  Third  street, 
if  it  changed  and  raised  the  grade,  thereby 
waking  plaintiff's  property  low,  plaintiff 
vai  entitled  to  compensation,  and  either 
Tecoverei  compensation  from  the  city  or 
waived  the  same.  When  that  matter  was 
ek«ed,  either  by  payment  or  waiver,  and 
tHe  street  was  built,  the  reciprocal  rela- 
tions again  became  as  though  the  topog- 
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raphy  was  natural,  and  plaintiff  there- 
after could  not  complain  of  the  burdens 
incident  to  the  low  location  of  her  prop- 
erty.'' 

In  Gleason  v.  Kirksville,  136  Mo.  App. 
521,  118  S.  W.  320,  it  was  held  that  when 
it  was  neither  alle^i^cd  nor  shown  that  the 
municipality  was  authorized  by  ordinance 
to  do  the  work,  or,  assuming  that  a  nui- 
sance had  been  created,  that  its  abatement 
had  been  requested,  the  municipality  was 
not  liable  for  damages  resulting  from  thie 
construction  of  an  embankment  across  a 
drain,  which  caused  water  to  overflow  ad- 
joining property. 

In  Taylor  v.  Houston  &  T.  C.  R.  Co.  (Tex. 
Civ.  App.)  80  S.  W.  260,  it  was  held  that 
only  if  the  city  were  negligent  with  refer- 
ence to  the  sufficiency  of  a  drain  to  serve 
the  purpose  intended  could  it  be  held  lia- 
ble for  damages  because  of  the  banking 
up  of  surface  water  and  filth,  resulting 
from  the  insufficiency  of  the  drain. 

The  cases  dealing  with  the  general  ques- 
tion of  obstruction  of  surface  water  in  a 
city  are  gathered  in  a  note  to  Levy  v. 
Nash,   20   L.R.A.(N.S.)    155. 

The  general  question  of  the  right  of  the 
owner  of  the  lower  tenement,  as  against  the 
rights  of  the  upper  landowner,  to  obstruct 
surface  water  in  a  natural  drainage  chan- 
nel, is  discussed  in  a  note  to  Quinn  v. 
Chicago,  M.  &  St.  P.  R.  Co.  22  L.R.A. 
(N.S.)   789. 

The  liability  of  a  municipal  corpora- 
tion for  changing  the  course  of  surface 
drainage  is  discussed  in  a  note  to  Roe  v. 
Howard   County,   5   L.R.A. (N.S.)    831. 

As  to  liability  of  municipal  corporation 
for  damage  to  abutting  property  by  water 
percolating  through  soil  of  highway  by 
reason  of  defect  therein,  see  note  to  Salz- 
man  v.  New  Haven,  22  L.R.A.(N.S.)    333. 

For  cases  on  liability  of  municipality 
for  confining  flood  water  within  banks  of 
stream,  to  injury  of  riparian  own(!r.  see 
note  to  Walters  v.  Marshalltown,  20  L.R.A. 
(N.S.)  199.  G.  V. 
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Wilber  V.  Ft.  Dodge,  VZO  Iowa,  658,  95 
K  W.  186;  Ellis  v.  Iowa  City,  29  Iowa,  229; 
Ross  V.  Clinton,  46  Iowa,  606,  26  Am.  Rep. 
169:  Morris  v.  Council  Bluffs,  67  Iowa,  343, 
56  Am.  Rep.  343,  25  N.  W.  274. 

As  between  adjacent  landowners,  the  right 
to  drain  surface  waters  is  governed  by  the 
law  of  nature;  and  the  proprietor  of  the 
lower  land  is  bound  to  receive,  the  surface 
waters  wliich  naturally  flow  from  the  higher 
land,  and  can  do  nothing  to  prevent  such 
flow  which  will  cast  it  back  upon  the  land 
above. 

Livingston  v.  McDonald,  21  Iowa,  160, 
89  Am.  Dec.  503;  Collins  v.  Keokuk,  91 
Iowa,  293,  59  N.  W.  200;  Holmes  v.  Cal- 
houn County,  97  Iowa,  360,  66  N.  W.  145; 
Brown  v.  Armstrong,  127  Iowa,  175,  102  N. 
\V.  1047 ;  30  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
328;  Matteson  v.  Tucker,  131  Iowa,  516,  107 
N.  W.  600. 

The  maxim.  Sic  utere  tuo  ut  alienum  non 
I(r(Ias,  is  a  maxim  of  the  common  law  as- 
well  as  of  the  civil;  and  the  rule  that  the 
right  to  throw  surface  water  back  upon 
higher  ground  cannot  be  exercised  wanton- 
ly, unnecessarily,  or  carelessly  is  a  com- 
mon-law as  well  as  a  civil-law  rule. 

Chicago,  R.  L  &  P.  R.  Co.  v.  Groves,  20 
Okla.    101,   22   L.R.A.(N.S.)    802,    93    Pac. 
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Wliere  damage  is  caused  by  negligence  in 

guttering,  grading,  or  otherwise  improving 

its  streets,  wlioreby  surface  water  is  dammed 

lip  and  backed  upon,  or  is  made  to  flow  upon, 

adjacent  property,  the  city  is  liable. 

Wallace  v.  Muscatine,  4  G.  Greene,  373, 
01  Am.  Dec.  131;  Cotes  v.  Davenport,  9 
Iowa,  227;  Teniplin  v.  Iowa  City,  14  Iowa, 
00,  81  Am.  Dec.  455;  Ellis  v.  Iowa  City, 
supra:  Van  Pelt  v.  Davenport,  42  Iowa,  308, 
20  Am.  Rep.  022:  Damour  v.  Lyons  City, 
44  Iowa,  270;  Ross  v.  Clinton,  supra;  Fre- 
burg  V.  Davenport,  63  Iowa,  119,  50  Am. 
Rep.  737,  18  N.  W.  705. 

The  failure  of  a  city,  when  grading  or 
flUing  its  streets,  to  provide  at  least  tempo- 
rary means  of  escape  for  the  surface  waters, 
is  prima  facie  evidence  of  negligence  on 
its  part,  for  the  direct  and  natural  conse- 
quences of  which  it  is  liable,  whetlier  the 
property  injured  is  above  or  below  the  es- 
tablished grade  of  the  street. 

Cotes  V.  Davenport;  Ellis  v.  Iowa  City, 
and    Ross    v.    Clinton, — supra. 

Messrs.  R.  O.  Brennan  and  J.  M.  Par- 
sons, for  appellee: 

A  municipal  corporation  is  not  liable  for 
a  failure  to  provide  gutters  and  culverts 
sufllcient  to  keep  the  surface  water  from 
the  street  from  overflowing  lots  below  the 
established  grade. 

Freburg  v.  Davenport,  63  Iowa,  119,  50 
Am.  Rep.  737.  18  N.  W.  705;  2  Dill.  Mun. 
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^Corp.  3d  ed.  §  1051;  Gilfeather  ▼.  Com.. 
Bluffs,  69  Iowa,  310,  28  N.  W.  610;  Knosl 
man  &  P.   Furniture  Co.  v.  Davenport,  &1 
Iowa,  589,  08  N.  W.  887. 

Dcemer,  Ch.  J.,  delivered  the  opini'n 
of  the  court: 

Plaintiff  is  the  owner  of  what  is  knowi 
as  lot  7  of  the  official  plot  of  lots  1,  2,  3,  am 
4  in  block  42  of  J.  Lyons'  addition  to  F1 
Des  Moines,  now  within  the  corporate  limit 
of  the  city  of  Des  Moines.  This  lot  is  Z 
feet  in  widtli  east  and  west  and  08  feet  ii 
depth  north  and  south.  It  faces  north  oi 
West  Walnut  street,  and  between  it  a» 
West  Fifteenth,  street  are  six  lots  of  ei|uj 
width  and  an  allev.  On  the  soutti  i 
an  elevated  embankment  and  the  riglit  f 
way  of  the  Des  Moines  Union  Railway  Con 
pany.  Toward  the  west,  and  the  width  c 
another  lot  of  equal  dimensions,  is  We^ 
Sixteenth  street.  All  these  streets  are  tvjl\ 
lar  public  highways  of  the  city.  Plaii 
tiff's  premises  slope  from  "the  northeast  t 
the  southwest;  the  southwest  corner  of  t) 
lot  being  from  10  to  15  feet  lower  than  tli 
northeast  corner.  Prior  to  the  injuries  ci»ii 
plained  of,  surface  water  falling  upon  sai 
lots  and  upon  parts  of  W^est  Walnut  an 
West  Fifteenth  streets  flowed  naturally  an 
uninterruptedly  across  plaintiff's  lots,  an 
found  exit  at  the  southwest  corner  there<i 
and,  by  means  of  a  ditch  along  the  railwa 
embankment  running  westward,  the  surfnt 
water  coming  from  the  lot  ran  westward  ui 
til  it  came  to  a  drain  tile  or  pipe  passit 
through  the  railroad  embankment,  fni 
whence  it  ran  across  the  right  of  way  ai 
upon  the  bottoms  south  of  said  right  of  wi 
into  the  Raccoon  river.  Where  West  Si 
teenth  street,  running  south,  met  the  ra: 
way  embankment,  there  was  a  plank  brid 
under  which  the  water  coming  westwa 
along  the  railway  embankment  flowed,  ai 
just  west  of  this  bridge  and  in  Sixtct'ii 
street  was  the  opening  of  the  drain  ti 
which  passed  under  and  through  the  ra 
way  embankment.  This  ditch  along  the  ra 
wav    embankment   also   extended    west » a 

m 

from  the  opening  of  the  drain  tile  so  th 
it  carried  away  any  excess  of  water  whi 
could  not  get  through  the  18-inch  tile.  T 
surface  of  plaintiff's  lot  was  something  li 
10  or  15  feet  lower  tlian  the  top  of  the  \n' 
ment  at  Fifteenth  and  Walnut  streets,  a 
no  part  of  the  same  had  ever  bei^n  brou^ 
to  grade.  Surface  water  on  Walnut  stn 
flowed  westward  from  Fifteenth  to  S 
teenth  street,  and  when  it  reached  Sixteen 
flowed  southward  to  the  railway  tracks  a 
into  the  ditch  before  described.  In  t 
year  1872,  the  defendant  city  establisli 
a  grade  for  West  Walnut  street  from 
point  99  feet  east  of  Fifteenth  street  to 
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)oint  66  feet  west  of  Fifteenth  street;  the 
onner  point  being  43  feet  and  the  latter 
!6.40  feet  above  the  datum  point.  The 
frade  at  the  intersection  of  West  Walnut 
ind  Sixteenth  streets  was  not  established 
intil  the  year  1897,  when  it  was  fixed  at  24 
'eet  aboTO  the  datum  line,  and  in  the  same 
rear  the  grade  of  West  Sixteenth  street  at 
ts  intersection  with  the  Des  Moines  Union 
^ilway  tracks  was  fixed  at  23  feet  above 
Jie  datum  line.  Plaintiff's  lot  is  so  located 
hat  no  grade  was  established  either  of  Wal* 
mt  street  to  the  north,  or  of  West  Six- 
\ftnih  street,  to  the  west,  until .  the  year 
iS97.  The  house  on  plaintiff's  premises 
ras  erected  in  the  year  1895,  as  were  other 
louses  both  east  and  west  thereof. 

In  the  spring  or  summer  of  the  year  1907, 
:he  defendant  city  undertook  to  bring  the 
mrface  of  West   Walnut,  to  the  north  of 
plaintiff's  property',  and  of  West  Sixteenth, 
to  the  west  thereof,  to  the  established  grade, 
ind,  pursuant  thereto,  hauled  in  and  dumped 
dirt,  ashes,  street  sweepings,  and  other  ref- 
use, raising  the  middle  of  the  street  some- 
thing like  4  or  5  feet,  but  leaving  hollows 
or  ditches   some   10   or   12   feet   in   width 
ironnd  the  block  in  which  plaintiff's  premis- 
es are  located  between  the  fill  in  the  street 
and  the  lot  lines.     In   so  doing,   it   filled 
up  the  space  under  the  bridge  crossing  the 
ditch  along  the  railway  embankment,  and 
the  opening  to  the  tile  drain   was  buried 
seTeral  feet  with  ashes,  cinders,  and  refuse. 
This  left  lot  7,  as  well  as  other  lots  in  ;.he 
lame  block,  surrounded  by  embankments  sev- 
eral feet  higher    than   the   surface   of   the 
ETound,  and  no  method  was  preserved,  either 
temporary  or  permanent,  for  the  escape  of 
surface  water.     In  July  and  August  of  the 
year  1907  there   were  several  heavy  rain- 
falls, and  there   being   no  escape   for   the 
'ater  as  it  accumulated  upon  the  streets 
and  the  lots  in  the  block  in  which  plaintiff's 
property  is  located,  it  made  a  large  pond, 
vhieh  covered  the  surface  of  plaintiff's  lot 
and  of  lots  adjoining  to  the  depth  of  2  or 
3  feet,  causing  the  injuries  of  which  plain- 
tiflf  complains.     These  injuries  were  shown 
to  be  serious  and  substantial,  and  no  ques< 
ti'^Q  is  now  made  but  that  plaintiff,  if  en- 
titltHl  to  anything,  has  shown  a  situation 
vhich  entitles  her  to  something  more  than 
n'>minal    damages.      The    petition    charges 
that  "»aid  embankment  was  negligently  and 
car«»le>sly  constructed,  in  that  it  hindered, 
^flftnieted,  and  prevented   access  to  plain- 
tiff's property   aforesaid   and   to  the   alley 
tb'TPto  aidjacent;    in   that   it  cut  off   and 
•^troyed  the  natural  drainage  and  outlet 
to  the   surface    water    aforesaid;    in    that 
it  dammed  up  the  ditch  and  filled  the  drain 
pipe  or  tile  above  described,  and  created  a 
r^-vrrvoir  or  large  pond  of  stagnant  water 
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on  and  about  the  plaintiff's  premises;  and 
in  that  the  defendant  made  no  provision  of 
any  kind,  either  temporary  or  permanent, 
for  the  escape  of  said  water,  or  for  divert- 
ing the  flow  thereof  before  the  same  entered 
plaintiff's  property,  although  the  defendant 
at  the  time  well  knew,  or,  in  the  exercise  of 
reasonable  care,  should  have  known,  the 
topography  of  the  land,  the  elevation  of 
said  lot,  the  outlet  of  said  natural  water 
course  and  drainage,  and  the  damage  to 
plaintiff's  property  that  would  inevitably 
result  from  its  failure  to  provide  an  escape 
for  said  water." 

The  case  presents  the  old,  yet  ever  new, 
question  of  the  liability  of  a  city  or  munici- 
pal corporation  for  damming  up  or  other- 
wise obstructing  the  fiow  of  surface  water, 
to  the  injury  and  damage  of  abutting  prop- 
erty, especially  where  that  property  is  be- 
low the  established  grade.  There  is  a  hope- 
less conflict  in  the  cases  upon  this  proposi- 
tion, and  our  own  decisions  upon  the  subject 
are  not  as  harmonious  as  we  might  wish. 
It  has  been  broadly  asserted  in  many  cases 
that,  as  surface  water  is  a  common  enemy, 
a  city  may  bring  its  streets  to  grade  by  fill- 
ing or  excavating,  and  thus  obstruct  or  im- 
pede the  flow  of  surface  water,  damming  it 
back,  and  causing  it  to  collect  upon  abutting 
property  without  liability  for  damages,  par- 
ticularly where  the  abutting  or  adjoining 
property  is  below  the  established  grade.  In 
jurisdictions  where  this  doctrine  prevails, 
the  common-law  rule  obtains,  which  is  to 
the  effect  that,  as  to  surface  water  pure  and 
simple,  there  is  no  such  thing  as  dominant 
and  servient  estates.  See,  as  sustaining  this 
rule,  the  following,  among  other,  cases: 
Corcoran  v.  Benicia,  96  Cal.  1,  31  Am.  St. 
Rep.  171,  30  Pac.  798;  Henderson  v.  Min- 
neapolis, 32  Minn.  319,  20  N.  W.  322;  Stew- 
art V.  Clinton,  79  Mo.  612;  Clark  v.  Wil- 
mington, 5  Harr.  (Del.)  244;  Pettigrew  v. 
Evansville,  25  Wis.  223,  3  Am.  Rep.  50; 
Hoyt  V.  Hudson,  27  Wis.  656,  9  Am.  Rep. 
473;  Lynch  v.  New  York,  76  N.  Y.  60,  32 
Am.  Rep.  271;  Bowlsby  v.  Speer,  31  N.  J. 
L.  351,  86  Am.  Dec.  216;  Jessup  v.  Bamford 
Bros.  Silk  Mfg.  Co.  66  N.  J.  L.  641,  58 
L.R.A.  329,  88  Am.  St.  Rep.  502,  61  Atl. 
147;  Dickinson  v.  Worcester,  7  Allen,  19; 
Chatfield  v.  Wilson,  28  Vt.  49;  Waffle  v. 
New  York  C.  R.  Co.  58  Barb.  413;  Lamps 
V.  San  Francisco,  124  Cal.  646,  57  Pac.  461, 
1001. 

The  rule  in  England,  as  will  be  hereafter 
observed,  is  somewhat  in  doubt.  Vide  Earl 
V.  De  Hart,  12  N.  J.  Eq.  280,  72  Am.  Dec. 
395.  In  other  jurisdictions  where  the  civil 
law  obtains,  the  rule  as  to  individuals  is 
exactly  the  opposite,  and  the  lower  proprie- 
tor is  held  liable  for  damming  back  and  ob- 
structing the  natural  flow  ot  surface  water. 
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Kevins  ▼.  Peoria,  41  III.  602,  89  Am.  Dec. 
392;  Kaufman  v.  Griesemer,  26  Pa.  407, 
67  Am.  Dec.  437;  Martin  v.  Riddle,  26  Pa. 
415;  Gillham  v.  Madison  County  R.  Co.  49 
III.  484,  95  Am.  Dec.  627 ;  Laumier  v.  Fran- 
cis, 23  Mo.  181;  Dixon  v.  Baker,  65  III.  618, 
16  Am.  Rep.  591;  Butler  v.  Peck,  16  Ohio 
St.  334,  88  Am.  Dec.  452;  Livingston  v. 
McDonald,  21  Iowa,  160,  89  Am.  Dec.  563; 
Aurora  v.  Reed,  67  111.  29,  11  Am.  Rep.  1. 
But  in  some  of  these  jurisdictions  adopting 
the  rule  of  the  civil  law,  an  exception  has 
been  made  in  cities  and  towns.  There  both 
the  lot  owner  and  the  city  have  been  per- 
mitted to  obstruct  or  repel  surface  water 
without  liability  for  injury.  See  Bentz  v. 
Armstrong,  8  Watts  &  S.  40,  42  Am.  Dec. 
265;  Livingston  v.  McDonald  and  Stewart 
v.  Clinton,  supra;  Los  Angeles  Cemetery 
Asso.  v.  Los  Angeles,  103  Cal.  461,  37  Pac. 
377.  But  even  where  the  common-law  rule 
obtains,  individuals,  railway  companies,  and 
cities  have  been  held  liable  for  the  obstruc- 
tion and  damming  up  of  surface  water. 
Thus,  in  Waterman  ▼.  Connecticut  &  P.  Riv- 
er R.  Co.  30  Vt.  610,  73  Am.  Dec.  326,  it  is 
said:  "That  a  railroad  company  may,  as 
a  question  of  prudence  and  care,  as  well  be 
required  to  have  regard  to  the  prevention  of 
damage  to  a  landowner,  by  the  accumula- 
tion of  surface  water  merely,  as  of  a  running 
stream,  when  the  geographical  formation 
and  surrounding  circumstances  are  such  as 
to  make  it  apparent  to  reasonable  men  that 
such  precautions  are  necessary,  and  that  or- 
dinarily what  would  be  a  reasonable  per- 
formance of  their  duty  under  a  given  state 
of  circumstances  would  be  a  question  of 
fact,  and  not  a  question  of  law,  for  the 
court."  See  also  West  Orange  Twp.  v. 
Field,  37  N.  J.  Eq.  600,  45  Am.  Rep.  670. 

In  Sheehan  y.  Flynn,  59  Minn.  436,  26 
L.R.A.  632,  61  N.  W.  462,  a  Minnesota  case, 
it  was  held  that,  although  the  common-law 
doctrine  obtained  in  that  state,  one  could 
not  unnecessarily  or  unreasonably  use  his 
own  property  to  the  injury  of  another,  and 
that,  while  at  common  law  surface  water 
is  a  common  enemy  which  each  owner  may 
get  rid  of  as  best  he  may,  he  cannot  care- 
lessly, negligently,  and  unnecessarily  injure 
his  neighbor  in  so  doing.  From  that  case 
we  make  the  following  quotation : 

"The  common-law  rule  as  to  liability  for 
the  diversion  of  surface  water  has  been 
modified  in  this  and  other  states  by  the  rule 
that  a  person  must  so  use  his  own  as  not  un- 
necessarily or  unreasonably  to  injure  his 
neighbor.  A  circumstance  to  be  considered 
iu  determining  what  is  reasonable  use  of 
one's  own  land  is  the  amount  of  benefit  to 
the  estate  drained  or  improved,  as  compared 
with  the  amount  of  injury  to  the  estate  on 
which  the  burden  of  the  surface  water  is 
29  L.R.A.(N.S.) 


cast.    Hughes  v.  Anderson,  68  Ala.  280,  4 

Am.  Rep.  147.    'But  the  extent  to  which  to 

proprietor  may  go  in  these  and  other  wajn 

in    incidentally,   while   improving  his  o« 

land,  turning  the  surface  water  of  his  o« 

land  off  on  the  lands  of  others,  must,  in  eac 

case,  be  determined  by  the  degree  of  cog 

parative  injury  it  may  produce  and  relievi 

Ray,    Negligence   of   Imposed    Duties,  30 

The  benefit  in  this  case  will  be  the  redeei 

ing  of  20  acres  of  fine  agricultural  Ian 

and  the   restoring  of  this  highway,  whi 

the  injury  will  be  the  submerging,  for  soi 

time  in  the  spring,  of  an  acre  or  two  of  su 

land  as  is  found  along  the  shore  of  sj 

a  lake.     It  seems  to  us  that  the  extent 

which  the  common  law  is  thus  modified 

well  expressed  in  the  case  of  O'Brien  v.  i 

Paul,  25  Minn.  335,  33  Am.  Rep.  470,  wb( 

it  is   said:    "It    [surface  water]    has  be 

called  a  common  enemy,  which  each  o^i 

may  get  rid  of  as  best  he  may;  and  s^.'i 

cases — and  not  a  few,  indeed — maintain  1 

owner's  right  to  adopt  any  means  he  a 

choote  to  prevent  it  coming  on  his  land, 

to  turn  it  off  from  his  land,  without  regi 

to  the  consequences  which   may  en>ue 

others.    These  cases  are  founded  on  an  oy 

er's  assiuned  right  to  do  absolutely  what 

will  with  his  own.     This  right,  however. 

somewhat  restricted  by  the  maxim  that 

man  must  so  use  his  own  as  not  unne^ 

sarily  to  do  injury  to  another," — a  maj 

which  grows  out  of  the  necessities  of  soci< 

and  without  which  society  would  be  har 

possible.    A  man's  right  to  use  his  prup« 

is  restricted,  for  instance,  to  the  manniM 

which    such   property    is   ordinarily   us 

Again,  on  page  336,  it  is  said:  'Although 

are  not  prepared  to  say  that  in  no  case 

an  owner   lawfully  improve   his  own  1 

in  such  way  as  to  cause  the  surface  wa 

to  flow  off  in  streams  upon  the  land  of 

other,  we  do  not  hesitate  to  say  that  he  i 

not  turn  the  water  in  destructive  curr* 

upon    the    adjoining    land.     .     .    .    F 

the  complaint,  there  does  not  appear 

necessity,    in   grading   the    avenue,   to 

lect  the  water  at  the  point  indicated, 

any  difficulty  in  conducting  it  off  witi 

injury  to  private  property.*    This  is  a 

sonable     doctrine     that     takes     into 

sideration    all    the   circumstances    of  i 

case.     It  gives  each  man  the  common 

right  to  improve  and  enjoy  his  own  pre 

ty  to  its  fullest  extent,  but  limited  by 

requirement  that  he  use  reasonable  car 

disposing  of  surface  water,  which  the  < 

mon  law  did  not  always  require  him  tc 

When  he  has  used  such  reasonable  can 

can    generally    stand    on    his    common 

rights,  whether  such  surface  water  inj 

his  neighbor  or  not.     .     .     . 

"But  in  Ilogenson  v.  St.  Paul,  H^  &  ^ 
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a  31  Minn.  224,  17  N.  W.  374,  the  defend- 
int  not  only  collected  and  deposited  on  the 
lat  prairie  the  water  which  was  necessarily 
0  collected  and  deposited  in  draining  its 
oadbed,  but  also  the  water  in  the  swamp 
or  3  miles  away  from  the  roadbed.  It  did 
lot  do  80  for  the  purpose  of  improving  the 
wamp,  or  making  any  use  of  it,  but  merely 
ecause  it  was  somewhat  more  convenient  to 
lepofiit  the  swamp  water  and  the  roadbed 
rater  all  together  on  the  prairie  than  to 
onstruct  a  ditch,  so  that  it  would  deposit 
nly  the  roadbed  water.  It  not  only  col- 
icted  the  water  that  was  necessary  in 
lainiiig  its  road,  but  also  the  water  in  the 
vamp.  It  collected  more  than  was  neces- 
ary  to  drain  its  land,  and  was  not  acting 
Q  a  reasonable  manner ;  and  for  this  should 
e  held  liable.  The  criterion  of  reasonable 
ece^Bity  should  be  held  controlling  in  the 
aw  of  surface  water,  both  for  and  against 
be  owner  of  the  estate  improved;  and  if 
be  railroad  company  could  reasonably  have 
ou&tructed  its  ditch  leading  away  from  its 
oad,  BO  as  to  collect  less  water  from  the 
wamp,  it  was  its  duty  to  do  so.  But  in 
nr  opinion  it  should  not  have  been  held 
iable  for  collecting  and  discharging  on 
he  flat  prairie  the  water  necessary  to  be 
iii^hargvii  in  draining  its  roadbed.  It 
ftust  discharge  this  water  somewhere.  If 
Ijere  was  a  natural  drain  within  some  rca- 
•mable  distance,  into  which  it  could  have 
iii^iiarged  it,  then  it  was  its  duty  so  to  do. 
^lit  if  there  was  no  such  natural  drain,  it 
i^ame  a  question  of  necessity.  It  was  not 
i*y.\:ed  to  abandon  its  road.  The  water 
Q»st  be  discharged,  and  must  necessarily 
lecoire  the  common  enemy  which  the  com- 
mon law  calls  it.  In  such  a  case  every  man 
tas  the  right  to  get  rid  of  it  as  best  he  can, 
^d  the  only  remedy  is  a  public  system  of 
Iniinapp,  which  the  public,  and  not  the  in- 
i'vidual  owner,    must    inaugurate,     .     .     . 

'^We  hold  that  one  has  a  right  to  drain 
ii«  laod  for  any  legitimate  use,  whether  for 
'  railroad  track,  a  wheat  field,  or  a  pasture, 
^'1  whether  the  improvement  is  directly 
w-i  vholly  for  the  purpose  of  drainage,  or 
flvther  it  is  for  some  other  purpose,  and 
^^'U  drainage  is  a  mere  incidental  result. 
ct.  if  bp  collect  and  convey  the  surface 
^'tir  off  his  own  land,  he  shall  do  what  is 
^i^onable,  under  all  the  circumstances,  to 
"m  it  into  some  natural  drain,  or  into 
^  Die  course  in  which  it  will  do  the  least  in- 
^7  to  his  neighbor ;  and,  if  he  would  pre- 
^"t  it  from  coming  upon  his  land,  he  must 
• -t  do  90  by  obstructing  some  natural  drain, 
i8d  thereby  hold  back  the  water  and  flood 
*  land  of  his  neighbor,  at  least,  if  such 
natural  drain  is  an  important  one." 

One  of  the  clearest  statements  of  the  rules 
^  tnnounced  by  the  authorities  is  found  in 


Jordan  v,  Benwood,  42  W.  Va.  312,  36  L.R.A. 
519,  67  Am.  St.  Rep.  859,  26  S.  E.  266,  from 
which  we  quote  the  following: 

"Another  question  is :  Suppose  the  change 
of  grade  of  a  street  prevents  the  surface  wa- 
ter from  flowing  away  from  the  land — dams 
it  up,  even — is  the  municipal  corporation 
liable  for  damages  to  the  landowner?  An- 
swering this  question,  we  meet  with  a  vol- 
ume of  legal  authority,  and  apparently  very 
variant.  There  are  two  rules, — one  called  the 
*civiMaw  rule,'  and  the  other  the  'common- 
law  rule,'  though  it  seems  it  did  not  orig- 
inate in  England.  Most  of  our  states  have 
adopted,  as  the  basis  of  decision  in  the 
main,  the  common-law  rule,  but  some  have 
adopted  the  civil-law  rule  as  the  more  just 
and  logical.  The  civil-law  rule  is  expressed 
in  the  Code  Napoleon  thus:  'The  owner  of 
the  lower  ground  is  bound  to  receive  from 
the  higher  ground  the  water  which  natur- 
ally flows  down  without  the  human  hand 
contributing  to  its  course.  The  owner  of  the 
lower  ground  is  not  permitted  to  make  a 
dike  to  prevent  such  flowing.  The  owner  of 
the  higher  ground  can  do  nothing  to  aggra- 
vate the  servitude  or  easement  of  the  lower 
ground.'  [§  640.]  Under  this  law,  neither 
of  these  owners  can  stop  surface  water. 
Very  different  is  the  common-law  rule.  It 
says  each  owner  may  flght  surface  water  as 
he  chooses.  He  may  use  it  all,  divert  it 
away  from  the  lower  land,  may  prevent  its 
invasion  of  his  own  land,  and  thus  dam  it 
up  on  his  neighbor's  land.  He  may,  in  the 
use  of  his  land,  cause  it  to  flow  differently 
upon  his  neighbor's  from  what  it  did  be- 
fore. Gould,  Waters,  §  263,  very  clearly 
states  the  basic  principle  thus:  'Water 
spread  over  the  surface  of  land,  or  gather- 
ing in  natural  depressions,  or  into  swamps 
or  bayous,  or  percolating  the  soil  beneath 
the  surface,  if  flowing  in  no  definite  chan- 
nel, does  not  constitute  a  water  course,  and 
is  not  subject  to  the  law  regulating  rights 
of  the  riparian  owners.  By  the  common 
law  no  rights  can  be  claimed  jure  na- 
turw  in  the  flow  of  surface  water,  and 
its  detention,  expulsion,  or  diversion  is 
not  an  actionable  injury,  even  when 
injury  results  to  others.'  24  Am.  & 
Eng.  Enc.  Law,  pp.  907,  917;  extended  note 
to  Gray  v.  McWilliams,  21  L.R.A.  693;  2 
Dill.  Mun.  Corp.  §  1039;  3  Minor,  Inst.  18; 
Bowlsby  V.  Speer,  31  N.  J.  L.  351,  86  Am. 
Dec.  216;  Washb.  Easements,  489,  496,  499; 
Martin  v,  Jett,  32  Am.  Dec.  120  and  valua- 
ble full  note  on  page  123,  (12  La.  601); 
Albany  v.  Sikes,  94  Ga.  30,  26  L.R.A.  653,  47 
Am.  St.  Rep.  132,  20  S.  E.  257.  The  common- 
law  rule  recognizes  the  old  maxim  respect- 
ing ownership  of  real  property,  and  is  based 
on  it:  Cujua  C8t  solumy  ejus  est  usque  ad 
ccelum.     Any   other   rule   would   be   a   re- 
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straint  upon  ownership.  Without  it  a  man 
building  houses,  wall,  or  fences,  or  even  in 
works  pf  agriculture,  would  be  open  to  con- 
stant assault.  Of  course,  it  is  to  be  so 
applied  as  not  to  violate  reason.  The  com- 
mon-law rule  has  been  recognized  as  appli- 
cable to  the  mother  state  of  Virginia  in  Nor- 
folk A  W.  R.  Co.  V.  Carter,  91  Va.  687,  22 
S.  E.  617.  There  is  no  point  West  Vir- 
ginia case,  [but]  Gillison  v.  Charleston,  10 
W.  Va.  282,  37  Am.  Rep.  763,  and  Knight  v. 
Brown,  26  V/.  Va.  808,  recognize  the  general 
rule  inferentially.  By  some  cases  it  has 
been  more  rigidly  applied  to  the  exemption 
of  the  lot  owner  using  his  lot  as  he  pleases, 
and  municipal  corporations^  than  as  to 
country  lands;  but  the  better  thought  is 
that  the  rule  is  the  same  iu  both  cases. 
Therefore  the  city  of  Ben  wood  would  not  be 
liable  for  obstructing  tlie  flow  of  surface  wa- 
ter from  this  lot  in  raising  the  street  grade, 
if  the  work  was  done  without  negligence, 
and  doing  its  work  with  reasonable  skill,  in 
the  usual  way  of  doing  such  work,  and  the 
damage  a  mere  incident  of  the  work.  2  Dill. 
Mun.  Corp.  §  1061,  cl.  1. 

"Another  question  is:  Is  the  city  liable 
for  surface  water  which  its  work  for  the 
first  time  brought  upon  the  plaintiff's  lot 
from  other  premises  than  hers?  Here  we 
meet  with  some  trouble.  There  are  various 
and  variant  decisions,  even  where  the  com- 
mon or  civil-law  rule  prevails.  The  city  ia 
engaged  in  lawful  work  on  its  own  ground, 
and  it  happens  that  from  it  some  surface 
water  is  changed  in  its  course,  and  thrown 
on  another's  lot,  thus  increasing  the  quan-, 
tity  on  that  lot.  This  is  not  actionable,  but 
damnum  absque  injuria,  where  the  common- 
law  rule  holds  just  the  contrary  to  the  civil- 
law  rule,  which,  as  above  quoted,  says  that 
'the  owner  of  the  higher  ground  can  do  noth- 
ing to  aggravate  the  servitude  or  easement 
of  the  lower  ground.'  If  you  logically  apply 
the  common-law  rule,  you  must  say  that  if, 
in  the  use  of  his  land,  one  stops  surface  wa- 
ter in  its  natural  course,  and  turns  it  in  an- 
other direction,  whereby  it  goes  upon  land 
of  another  as  it  never  had  done  before,  yet 
there  is  no  right  of  action  for  this,  because 
the  letter  of  the  common-law  rule  is  that 
surface  water  is,  like  waters  of  the  sea,  an 
enemy,  which  each  may  fight,  and  which  he 
may  consiune,  repel,  or  expel,  without  re- 
gard to  any  injury  thereby  occasioned  to  an- 
other proprietor.  Albany  v.  Sikes,  supra; 
note  in  Kansas  City,  M.  &  B.  R.  Co.  v. 
Smith,  48  Am.  St.  Rep.  588;  S.  C.  72  Miss. 
677,  27  L.R.A.  702,  17  So.  78;  Missouri 
P.  R.  Co.  V.  Keys,  49  Am.  St.  Rep.  249, 
and  note,  253  (55  Kan.  205,  40  Pac.  275). 
Here  we  meet  two  fundamental  maxima  of 
the  law,  old  as  the  centuries,  in  regarding 
which  the  courts  have  given  a  wilderness  of 
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conflicting  decisions,  often  governed  by  t 
particular  cases  before  them,  and,  indeed, 
presence  of  these  maxims,  courts  can  do  i 
tie  better.  Tlie  effect  of  one  of  these  mi 
ims  is:  'He  who  owns  the  soil  owns  it  do 
to  the  center  of  the  earth  and  up  to  i 
skies.'  That  is,  he  has  complete  and  p 
feet  dominion.  The  effect  of  the  other  m 
im  is:  *So  use  thine  own  that  thou  u 
not  injui-e  another.'  I  repeat  that  if  one, 
using  his  own  land,  diverts  surface  wa 
from  its  usual  course,  and  it  turns  upon 
other's  land,  where  it  never  before  has  ^ 
no  action  lies,  where  the  common-law  i 
prevails.  He  has  the  right  to  shut  out  i 
face  water,  thus  casting  it  back  on  his 
mediate  neighbor,  and,  if  it  goes  from  i 
to  visit  another  whom  it  never  knew  bed 
it  is  no  matter.  24  Am.  &  £ng.  Enc.  L 
pp.  907,  917;  authorities  last  abo\*e  cit 
Gould,  Waters,  §§  267,  268;  Washb.  E 
ments,  4th  ed.  494;  Angell,  Watercoursso 
108a;  Lynch  v.  New  York,  76  N.  Y.  CO, 
Am.  Rep.  271 ;  Gannon  v.  Hargadon,  87  . 
Dec.  625,  and  note  (10  Allen,  106);  At 
son,  *r.  &  S.  F.  R,  Co.  v.  Hammer,  22  V 
763,  31  Am.  Rep.  216;  O'Connor  v.  Fond 
Lac,  A.  &  P.  R.  Co.  52  Wis.  526,  38  Am.  1 
754,  9  N.  W.  287.  But  this  rule  se 
harsh,  applied  without  limitation,  and  < 
where  the  common -law  rule  was  the  hsisi 
standard  of  decision,  an  exception  was  re 
nized.  While  recognizing  the  right  of 
o\iiier  of  the  higher  field  or  lot  to  thru« 
surface  water  upon  the  lower,  even  if,  in 
use  of  his  land,  it  changed  or  increased 
flow  upon  the  lower  field  or  lot,  yet  it  r 
not  be  collected  in  a  body,  and  in  such  1 
or  mass  cast  upon  that  lower  field  or 
So  say  our  cases  of  Gillison  v.  Chark 
and  Knight  v.  Brown,  supra.  So  says 
civil  law,  as  we  have  seen.  So  say  d 
authorities  even  where  the  oommon-la 
adopted.  Norfolk  &  W.  R.  Co.  v.  Ca 
supra  (opinion),  and  cases  cited.  If, 
one's  own  use  of  his  land,  surface  ^ 
naturally  fiows  in  different  direction 
quantity  upon  another's  land,  as  a  mere 
sequence  or  result  of  such  use,  no  actioi 
injury  is  done;  but  he  has  no  right  to 
lect  the  water  in  artificial  channels, 
discharge  it  on  an  adjoining  propri 
Tliis  is  alike  the  rule  of  the  common 
civil  law;  and  a  municipal  corporatioi 
no  greater  right  in  this  respect  than  a 
vate  landowner,* — is  the  rule  state 
Gould,  Waters,.!  271.  In  Field  v. 
Orange  Twp.  30  N.  J.  Eq.  118,  admi 
the  general  common-law  rule  as  to  su 
water,  it  was  held  that  'a  town  cannot 
charge  water  drainage  from  the  surfa 
its  streets  on  private  lands  in  such  qii 
tics  as  to  impair  value  and  use  of  t 
There   they    conducted    the    water   by 
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ciiannels  in  unusual  quantity.    'Cities  and 
towns  have  no  greater  rights  than  individu- 
als  to  collect   in   artificial   channels   upon 
their  streets  and  highways  mere  surface  wa- 
ter, distributed  in  rain  and  snow  over  largo 
districts,  and  precipitate  it  upon  the  prem- 
ises of  a  private  owner,  or  construct  ditches 
upon  private  lands  for  public  use  without 
ctimpeDsation.     A  municipal  corporation  is 
liable  for  throwing  water,  collected  in  large 
quantities  in  a  street,  or  in  the  gutter  of  a 
street,  upon  the  land  of  a  private  o\vner/ — 
says  Gould,  Waters,  §  272,  on  the  authority 
of  many  esses.     Judge  Cooley,  in  his  work 
on  TorU   (page  680),  cited  in  Gillison  v. 
Charleston,  16  W.  Va.  302,  37  Am.  Rep.  763, 
says  the  same, — ^that  while  towns  are  not 
compelled  to  make  gutters  to  protect  own- 
ers against  surface  water  from  public  ways, 
yet  if  they  actually  construct  such  as  must 
carry  water  on  adjacent  lands,  they  are  as 
much  liable  ss  if  they  had  sent  their  servants 
upon  them.    *One  proprietor  has  no  right  to 
cause  a  flow  of  surface  water  from  his  own 
land  over  that  of  his  neighbor  by  collecting 
it  in   drains,   culverts,   or   artificial   chan- 
nels,*—says   Angel  1,    Watercourses,    §    108. 
24  Am.  &  Eng.  Enc.  Law,  p.  549;   2  Dill. 
Mun.  Corp.  §  1042,  and  note;   opinion  in 
Lynch  ▼.  New  York,  76  N.  Y.  60,  32  Am. 
Rep,  271.    See  especially,  2  Dill.  Mun.  Corp. 
§  1051,  cL  3.    This  exception  needs  to  be  em- 
phasized, because  it  is  a  logical  exception 
to  the  generality  of  its  application,  and  es- 
sential to  bar  it  from  sheltering  many  in- 
stances of  injustice.    These  doctrines  apply 
where  the  water  goes  to  other  land  where  it 
did  not  go  before,  as  will  be  seen  from  some 
of  the  authorities.     Angel  1,  Watercourses, 
§§  108  et  seq.    I  do  not  understand  this  case 
as  falling  under  this  exception.     The  same 
niles  apply  to  a  municipal  or  railroad  cor- 
poration as  to  an  individual.     Opinion  in 
-Vorfolk  &  W.  R.  Co.  v.  Carter,  91  Va.  587, 
592,  22  8.  E.  517;  Gould,  Waters,  §  272; 
Lynch  ▼.  New  York,  supra.  2  Dill.  Mun. 
Corp.  §  1061,  cl.  3.    If  a  city,  in  changing 
grade,  causes  water  collecting  on  its  streets, 
flowing  therefrom  merely  as  surface  water, 
to  go  on  adjoining  land,  it  is  not  liable  fqr 
damages.    Gould,  Waters,  §  269." 

From  what  has  been  said,  it  is  apparent 
tbat  some  courts  have  adopted  what  is 
called  tho  "modified  common-law  doctrine," 
while  others,  professing  to  adhere  to  the 
nile  of  the  civil  law,  have  modified  it  in  its 
application  to  cities  and  iowns,  and  for  all 
practical  purposes  have  established  the 
modified  common-enemy  doctrine  of  the  com- 
KOD  law.  But  it  is  not  strictly  true  that  at 
common  law  one  may  do  what  he  will  with 
tnrfaee  water.  The  maxim.  Sic  utere  tuo  ut 
o^Vnuffi  nan  Icgdas,  has  been  held  applicable 
to  such  cases.  Thus,  in  the  Livingston  case, 
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which  established  the  law  of  this  state  as  to 
rights  of  individuals  to  obstruct  the  flow  of 
surface  water,  it  is  said,  after  referring  to 
the  maxim  already  quoted:  "We  recognize 
the  fact  (to  use  Lord  Tenterden's  expres- 
sion) that  surface  water  or  slough  water  is 
a  common  enemy  which  each  landowner  may 
reasonably  get  rid  of  in  the  best  manner 
possible;  but,  in  relieving  himself,  he  must 
respect  the  rights  of  his  neighbor,  and  can- 
not be  justified  by  an  act  having  the  direct 
tendency  and  effect  to  make  that  enemy  less 
dangerous  to  himself  and  more  dangerous 
to  his  neighbor.  He  cannot  make  his  estate 
more  valuable  by  an  act  which  unnecessarily 
renders  his  neighbor's  less  valuable." 

Again  in  Beatrice  v.  Leary,  45  Neh.  149, 
50  Am.  St.  Rep.  546,  63  N.  W.  370,  the  su- 
preme court  of  Nebraska,  while  announcing 
the*  common-enemy  doctrine  of  the  common 
law,  said  that  this  rule  is  also  subject  to  an- 
other common-law  rule  that  a  proprietor 
must  so  use  his  own  property  as  not  to  un- 
necessarily and  negligently  injure  his  neigh- 
bor. We  quote  the  following  from  that 
opinion:  "And  therefore  every  proprietor 
may  lawfully  improve  his  property  by  doing 
what  is  reasonably  necessary  for  that  pur- 
pose, and,  unless  guilty  of  some  act  of  neg- 
ligence in  the  manner  of  its  execution,  will 
not  be  answerable  to  an  adjoining  proprie- 
tor, although  he  may  thereby  cause  the  sur- 
face water  to  flow  on  the  premises  of  the 
latter,  to  his  damage.  But  if,  in  the  execu- 
tion of  such  enterprise,  he  is  guilty  of  negli- 
gence which  is  the  natural  and  proximate 
cause  of  injury  to  his  neighbor,  he  is  ac- 
countable therefor.  Lincoln  k  B.  H.  R.  Co.  v. 
Sutherland,  44  Neb.  526,  62  N.  W.  850,  and 
cases  there  cited.  The  city  had  the  right  to 
grade  and  pave  Court  street.  It  had  the 
undoubted  right  to  fill  the  ditch  therein,  and 
to  dike  or  dam  the  draw  that  emptied  into 
said  ditch.  In  other  words,  it  had  the  right 
to  take  such  steps  and  perform  such  acts  as, 
in  its  judgment,  were  necessary  to  protect 
its  street  from  surface  waters;  but,  while  it 
had  this  right,  it  was  charged  with  the  duty 
of  exercising  it  with  ordinary  care.  It 
knew,  and  was  bound  to  know,  that  this 
draw  was  the  natural  conduit  from  which 
the  surface  waters  from  a  large  area  of  sur- 
rounding country  were  wont  to  find  their 
way  to  the  Blue  river;  and  when  it  diked 
this  draw  at  Court  street,  and  filled  up  the 
ditch  in  said  street,  it  was  charged  with  the 
duty  of  constructing  sufiicient  ditches  and 
outlets  to  carry  the  surface  waters  coming 
down  said  draw  to  the  river." 

The  supreme  court  of  Virginia,  in  Nor- 
folk V.  Carter,  91  Va.  687,  22  S.  E.  517, 
said:  "This  right  in  regard  to  surface  water 
may  not  be  exercised  wantonly,  unnecessar- 
ily, or  carelessly,  but  is  modified  by  that 


134 


IOWA  SUPREME  COURT. 


Afb., 


golden  maxim  of  the  law  that  one  must  bo 
use  his  own  property  as  not  to  injure  the 
riglits  of  anotlier.  It  must  be  a  reasonable 
use  of  the  land  for  its  improvement  or  bet- 
ter enjoyment;  and  the  right  must  be  exer- 
cised in  good  faith,  with  no  purpose  to 
abridge  or  interfere  with  the  rights  of  oth- 
ers, and  with  such  care  with  respect  to  the 
property  that  may  be  affected  by  the  use  or 
improvement  as  not  to  inflict  any  injury  be- 
yond what  is  necessary.  Where  the  exer- 
cise of  the  right  is  thus  guarded,  although 
injury  may  result  to  the  land  of  another, 
he  is  without  remedy.  Lewis,  Em.  Dom.  § 
585;  Washb.  Easements,  3d  ed.  p.  455; 
Swett  V.  Cutts,  60  N.  H.  439,  9  Am.  Rep. 
276;  Raleigh  &  A.  Air  Line  R.  Co.  v.  Wick- 
er, 74  N.  C.  220;  Beard  v.  Murphy,  37  Vt. 
99,  86  Am.  Dec.  693;  Little  Rock  &  Ft.  S. 
R.  Co.  V.  Chapman,  39  Ark.  463,  43  Am. 
Rep.  280;  Abbott  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.  83  Mo.  271,  53  Am.  Rep.  581; 
Taylor  v.  Fickas,  64  Ind.  167,  31  Am.  Rep. 
114;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Hammer, 
22  Kan.  763,  31  Am.  Rep.  216;  24  Am.  & 
Eng.  Enc.  Law,  p.  920.  The  right,  thus 
modified,  has  also  its  exceptions.  One  ex- 
ception is  that  the  owner  of  the  land  can- 
not collect  the  water  into  an  artificial  chan- 
n6l  or  volume,  and  pour  it  upon  the  land  of 
anotlier,  to  his  injury.  The  right  to  fend 
off  surface  water  does  not  extend  that  far. 
Davis  V.  Crawfordsvillc,  119  Ind.  1,  12  Am. 
St.  Rep.  361,  21  N.  E.  449;  Evansville  v. 
Decker,  84  Ind.  325,  43  Am.  Rep.  86;  Cairo 
&  V.  R.  Co.  V.  Stevens,  73  Ind.  278,  38  Am. 
Rep.  139;  Patoka  Twp.  v.  Hopkins,  131  Ind. 
142,  31  Am.  St.  Rep.  417,  30  N.  E.  896; 
Rychlicki  v.  St.  Louis,  98  Mo.  497,  4  L.R.A. 
594,  14  Am.  St.  Rep.  651,  11  S.  W.  1001; 
Fremont,  E.  &  M.  Valley  R.  Co.  v.  Marley, 
25  Neb.  138,  13  Am.  St.  Rep.  482,  40  N.  W. 
948;  Chalkley  v.  Richmond,  88  Va.  402,  29 
Am.  St.  Rep.  730,  14  S.  E.  339;  2  Dill.  Mun. 
Corp.  §  1051;  Gould,  Waters,  §  271.  An- 
other exception  to  the  right,  which  perti- 
nently applies  to  this  case,  is  that  the  own- 
er of  the  land  cannot  interfere  with  the  flow 
of  surface  water  in  a  natural  channel  or 
water  course.  Where  the  water  has  been 
accustomed  to  gather  and  flow  along  a  well- 
defined  channel,  which,  by  frequent  run- 
ning, it  has  worn  or  cut  into  the  soil,  he 
may  not  obstruct  or  divert  it  to  the  injury 
of  another.  Earl  v.  De  Hart,  12  N.  J.  Eq. 
280,  72  Am.  Dec.  395;  Little  Rock  &  Ft.  S. 
R.  Co.  V.  Chapman,  supra;  Gibbs  v.  Wil- 
liams, 25  Kan.  214,  37  Am.  Rep.  241; 
Palmer  v.  Waddell,  22  Kan.  355;  Rowe  v. 
St.  Paul,  M.  &  M.  R.  Co.  41  Minn.  384,  16 
Am.  St.  Rep.  706,  43  N.  W.  76;  24  Am.  & 
Eng.  Enc.  Law,  pp.  900-902.*' 

In  Baker  v.  Allen,  68  Ark.  271,  74  Am. 
St.  Rep.  93,  50  S.  W.  611,  the  supreme  court 
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of  Arkansas  said:  "At  the  common  law, 
each  proprietor  had  the  riglit  to  protect  his 
land  again&t  surface  water  flowing  upon  his 
soil ;  and,  under  the  strict  rules  of  that  law, 
plaintiff  would  have  no  right  of  action,  but 
this  court,  after  what  seems  to  have  iieen  a 
full  consideration  of  the  question,  adopted 
a  rule  materially  different  from  that  of  the 
common  law.  In  the  case  of  Little  Rock  & 
Ft.  S.  R.  Co.  V.  Chapman,  supra,  it  held 
that  the  right  of  a  landowner  to  obstruct 
the  natural  drainage  or  flow  of  surface  wa- 
ters was  not  absolute,  and  that  if  such  pro- 
prietor unnecessarily  injure  the  land  of  up- 
per proprietors  by  the  erection  of  an  em- 
bankment or  levee,  when,  by  reasonable  care 
and  expense,  he  might  have  avoided  the  in- 
jury, he  becomes  liable  for  damages  thus  oc- 
casioned. The  rule  as  declared  by  this  court 
is  similar  to  that  followed  by  the  courts  of 
several  of  the  states." 

In  Priest  v.  Boston  &  M.  R.  Co.  71  N.  H. 
114,  51  Atl.  667,  it  is  said:  "The  owner  may 
put  his  land  or  other  property  to  any  usa 
not  unlawful  which,  in  view  of  his  own  in- 
terest and  that  of  all  persons  affected  by  it, 
is  a  reasonable  use.  For  the  consequences  to 
others  of  such  use  he  is  not  responsible 
The  question  of  reasonableness  is  a  quen 
tion  of  fact.  .  .  .  It  is  found  that  the 
defendants'  use  of  their  land,  which  is  th.' 
substance  of  the  complaint,  was  reasonable. 
If  when  the  side  track  was  built  a  drain  hac 
been  put  in,  there  would  have  been  no  trou 
ble.  Whether  the  defendants  ought  to  havo 
foreseen  the  injury  to  the  plaintiff  if  thi. 
drain  were  omitted  is  a  question  of  fact, 
considered  upon  the  general  question  wheth 
er  what  they  did  was  reasonable.  Swett  \. 
Cutts,  60  N.  H.  439,  446,  9  Am.  Rep.  276." 

Another  exception  is  noticed  by  the  Cali- 
fornia courts.  Thus,  in  Los  Angeles  Ceme- 
tery Asso.  V.  Los  Angeles,  103  Cal.  461,  37 
Pac.  377,  it  is  said:  "The  doctrine  of  the 
civil  law,  in  reference  to  a  servitude  in  tlje 
lower  tenement  in  favor  of  the  upper  or 
dominant  tenement,  for  the  flow  of  surface 
water,  had  no  application  to  lots  held  in 
cities  and  towns,  where  changes  and  altera- 
tions in  the  surface  were  essential  to  the  en- 
joyment of  such  lots ;  and  this  rule  has  been 
very  generally  adopted  in  this  country.  Og- 
burn  V.  Connor,  46  Cal.  347,  13  Am.  Rep. 
213,  and  cases  there  cited;  Corcoran  v.  Ben- 
icia,  96  Cal.  1,  31  Am.  St.  Rep.  171,  30  Pac. 
798;  2  Dill.  Mun.  Corp.  §§1039-1044.  An 
apparent  exceptio|i  to  the  general  rule  that 
municipal  corporations,  in  the  grading  and 
improvement  of  streets,  are  not  bound  to  pro- 
vide for  the  escape  of  mere  surface  water, 
has  been  hinted  at  in  some  of  the  cases,  and 
established  in  others,  in  that  class  of  cases 
where  the  surface  water,  owing  to  the  con- 
formation   of    the    adjacent    country,    has 
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onned  for  itself  a  definite  channel  in  which 
t  is  accustomed  to  flow,  in  which  cases  it 
s  held,  as  in  Conn  iff  v.  San  Francisco,  67 
ah  45,  7  Pac.  41,  that  the  municipal  cor- 
oration  had  no  right,  pursuant  to  a  gen* 
ral  plan  for  the  grading  and  improvement 
i  Montgomery  avenue,  to  erect  a  solid  em- 
•ankment,  without  a  culvert  or  water  way, 
10  as  to  obstruct  the  flow  of  a  water  course 
rhicb  flowed  in  a  well-defined  channel,  al- 
hough  it  served  only  to  discharge  the  drain - 
i<!e  or  surface  water  from  the  adjacent  hills, 
ind,  according  to  the  statement  of  the  case, 
lid  not  come  within  the  common-law  defi- 
lition  of  a  water  course.  Hoyt  v.  Hudson, 
i:  Wis.  663,  664,  9  Am.  Rep.  473;  Dill. 
Uun.  Corp.  §§  1051,  1051a;  subd.  3;  Lehn 
r.  San  Francisco,  66  Cal.  76,  4  Pac.  965; 
Corcoran  v.  Benicia  and  Gibbs  v.  Williams, 
ropra;  Palmer  v.  VVaddell,  22  Kan.  352. 
[n  the  case  last  quoted  it  was  said:  'The 
rale  that  the  owner  of  a  tract  of  land  may 
Dbstruct  the  flow  of  surface  water  across 
\m  land  appears  to  and  does  have  an  ex- 
ception, which  is  where  surface  water  hav- 
icg  no  definite  source  is  supplied  by  the  fall- 
ing rains  and  melting  snow  from  a  hilly 
region  or  high  bluffs,  and,  owing  to  the  nat- 
ural formation  of  the  surface  of  the  ground, 
is  forced  to  seek  an  outlet  through  a  gorge 
or  ravine,  and  by  its  flow  assumes  a  definite 
or  natural  channel,  and  escapes  through 
Eueh  channel  regularly  during  the  spring 
months  of  every  year,  and  in  season  of 
heary  rains;  and  such  has  always  been  the 
eaae,  so  long  as  the  memory  of  man  runs.' 
It  was  held  that  such  channel  so  far  pos- 
»^sed  the  attributes  of  a  water  course  that 
the  owner  of  lands  through  which  such  wa- 
ter course  ran  could  not  lawfully  turn  the 
flow  upon  adjacent  lands,  to  their  injury 
acd  damage." 

Enough  has  been  said  to  indicate  the  gen- 
eral trend  of  the  authorities,  and  perhaps, 
10  view  of  one  of  our  own  cases,  more  has 
been  stated  than  is  necessary  to  present 
the  proposition  involved,  for  in  Willitts  v. 
Hiicago,  B.  &  K.  C.  R.  Co.  88  Iowa,  281, 
21  LR.A.  608,  65  N.  W.  313,  in  speaking 
to  this  question,  we  said : 

'The  appellant  cites  the  rule  of  the  com- 
non  law,  namely,  'that  surface  water  is  a 
ct>mmon  enemy  which  every  landowner  may 
f^p^l  at  pleasure  and  refuse  to  receive  on 
his  land';  and  contends  that  this  is  the  rule 
in  lova  as  between  individual  landowners, 
uid  alike  applicable  to  individuals  and  rail- 
road companies.  Several  cases  are  cited 
▼herein  this  rule  has  been  so  applied,  not- 
«^'y  Cairo  A  V.  R.  Co.  v.  Stevens,  73  Ind. 
S:**,  38  Am.  Rep.  139;  O'Connor  v.  Fond 
du  Lac  A.  A  P.  R.  Co.  62  Wfs.  526,  88  Am. 
R^p.  753,  9  N.  W.  287.  The  rule  of  the 
rivil  law  is  that  the  lower  land  owes  to 
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the  higher  land  the  service  or  servitude  of 
being   bound   to   receive   all    of   the   water 
which  naturally,  without  the  hand  of  man, 
flows  down  upon  it.    The  following  extract 
from  the  case  of  Sullens  v.  Chicago,  R.  I.  k 
P.  R.  Co.  74  Iowa,  659,  7  Am.  St.  Rep.  501, 
38  N.  W.  545,  will  show  that  neither  of  these 
rules  has  been  adopted  in  Iowa  by  statute, 
as  in  some  of  the  states,  nor  followed  with- 
out qualification  by  this  court.    It  is  there 
said,  in  speaking  of  the  case  of  Abbott  v. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  83  Mo. 
271,  53  Am.  Rep.  581,  as  follows:  That  case 
adheres  to  the  common-law  rule,  and  seems 
to  depend  in  part  upon  the  fact  that  by  the 
statutes   of   Missouri   the   common    law   is 
made  the  rule  of  action  and  decision  in  that 
state.    In  this  state  there  is  no  requirement 
of  that  kind,  and  we  are  free  to  determine 
the   questions   involved    according   to   such 
rules  of  law  as  shall  seem  to  us  to  be  ap- 
plicable.    The  difficulty  which  must  some- 
times   arise    from    attempts   to    apply    the 
strict  rule  of  the  common  law  to  all  cases 
is  illustrated  by  the  fact  that  the  supreme 
court  of  Missouri  was  constrained  to  aban- 
don it  in  two  cases,  which  were  overruled 
in  the  one  cited  above.    Each  case  must,  of 
necessity,  depend  largely  upon  its  facts.    Ev- 
en in  those  states  where  the  common  law 
prevails,  the  courts  hold  that  the  landowner 
must  improve  his  property  in  a  reasonable 
manner.    Hosher  v.  Kansas  City,  St.  J.  &  C. 
B.  R.  Co.  60  Mo.  329;   Abbott  v.  Kansas 
City,  St.  J.  k  C.  B.  R.  Co.  supra;  Pettigre^- 
V.  Evansville,  25  Wis.  229,  3  Am.  Rep.  50. 
"But  persons  exercising  this  right  to  im- 
prove and  ameliorate  the  condition  of  their 
own  land  must  exercise  it  in  a  careful  and 
prudent  way.    Each  proprietor,  in  such  case, 
is  left  to  protect  his  own  lands  against  the 
common  enemy  of  all,  so  as  to  occasion  no 
unnecessary    inconvenience    or    damage    to 
plaintiff."  McCormick  v.  Kansas  Ciiy,  St.  J. 
&  C.  B.  R.  Co.  57  Mo.  433.    See  also  Benson  v. 
Chicago  &  A.  R.  Co.  78  Mo.  504.    This  court 
said,  in  Livingston  v.  McDonald,  21  Iowa, 
172,  89  Am.  Dec.  574  that  "the  rules  of  the 
civil  law,  so  far  as  they  deny  to  the  upper 
owner  the  right  to  collect  the  water  in  a 
body,  or  precipitate  it  in  greatly  increased 
or  unnatural  quantities  upon  his  neighbor, 
to  the  substantial  injury  of  the  latter,  we 
deem  to  be  just  and  equitable;  and  to  this 
extent  it  is  supported  by  the  weight  of  au- 
thority in  the  common-law  courts."    It  also 
said:   "We  recognize  the  general  rule  that 
each  may  do  with  his  own  as  he  pleases; 
but  we  also  recognize  the  qualification  that 
each  should  so  use  his  own  as  not  to  injure 
his  neighbor."  Id.  173.    The  same  principles, 
as  applied  to  the  obstruction  of  a  flow  of 
surface   water   from   the   dominant   to   the 
servient  estate,  was  recognized  in  Drake  v. 
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Chicago,  R.  I.  &  P.  R.  Co.  63  Iowa,  302, 
60  Am.  Rep.  746,  19  N.  W.  216.  The  rule 
thua  far  adhered  to  by  this  court  seems 
to  be  jtist,  and  we  do  not  think  there  is  suf- 
ficient cause  to  abandon  it.  The  reasons 
for  requiring  that  improvements  on  land  be 
so  made  as  to  do  no  unnecessary  injury  to 
other  lands  apply  with  especial  force  to  the 
construction  of  railways.' 

"It  will  be  seen  from  this  case  and  Liv- 
ingston V.  McDonald,  21  Iowa,  161,  80  Am. 
Dec.  663,  that  neither  of  the  rules  above 
stated  has  been  adopted  in  its  entirety  in 
this  state,  but  that,  in  common  with  the 
courts  of  many  of  the  states,  'we  are  free 
to  determine  the  questions  involved  ac- 
cording to  such  rules  of  law  as  shall  seem 
to  us  to  be  applicable.'  It  is  clearly  the 
rule  in  this  state  that  persons  exercising 
the  right  to  improve  the  condition  of  their 
own  land  must  exercise  it  in  a  careful  and 
prudent  manner,  so  as  to  occasion  no  un- 
necessary inconvenience  6t  damage  to  the 
servient  owner;  or,  in  other  words,  while 
each  may  do  with  his  own  as  he  pleases,  he 
must  do  so  in  a  manner  not  to  unnecessarily 
injure  his  neighbor.  There  being  evidence 
tending  to  show  that  the  defendant  and  its 
predecessor  could'  have  relieved  the  plain- 
tiff's lands  from  the  surface  water  by  keep- 
ing open  the  ditch  that  was  cut  for  that 
purpose,  there  was  no  error  in  overruling 
the  defendant's  motion  for  a  verdict,  nor  in 
the  giving  and  refusing  instructions  as  to 
the  rule  in  respect  to  surface  water.  The 
case  being  so  exactly  within  the  rule  an- 
nounced in  Sullens  v.  Chicago,  R.  I.  &  P.  R. 
Co.  supra,  it  is  hardly  necessary  that  we 
refer  to  other  authorities.  See,  as  relating 
to  the  subject,  the  following  cases:  Drake 
V.  Chicago,  R.  I.  &  P.  R.  Co.  63  Iowa,  303, 
50  Am.  Rep.  746,  19  N.  W.  216,  Id.,  70 
Iowa,  69,  29  N.  W.  804;  Moore  v.  Chicago, 
B.  &  Q.  R.  Co.  76  Iowa,  263,  39  N.  W. 
390;  Noe  v.  Chicago,  B.  &  Q.  R.  Co.  76 
Iowa,  360,  41  N.  W.  42;  Wharton  v.  Stevens, 
84  Iowa,  107,  16  L.  R.  A  630,  36  Am.  St. 
Rep.  296,  60  N.  W.  662;  Hunt  v.  Iowa  C. 
R.  Co.  86  Iowa,  16,  41  Am.  St.  Rep.  473,  62 
N.  W.  668." 

It  is  argued,  however,  that  no  matter 
what  rule  may  be  adopted  for  individuals 
or  railway  companies,  a  city  having  power 
to  grade  and  gutter  its  streets,  to  establish 
drains  and  sewers,  cannot  be  held  liable  for 
obstructing  or  damming  surface  water.  In 
the  Livingston-McDonald  Case,  in  which  we 
established  the  civil-law  rule  for  the  state, 
it  is  said:  "And  in  so  holding  we  add  thai 
we  do  not  lay  down  any  rule  applicable  to 
town  or  city  property;"  and  in  the  recent 
case  of  Wilber  v.  Ft.  Dodge,  120  Iowa,  555, 
96  N.  W.  186,  we  said:  "We  have  held 
thtit  a  city  may  be  liable  for  damages  caused 
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by  the  grading  of  a  street,  even  though  done 
in  accordance  with  the  provisions  of  a  grade 
ordinance,  if  thereby  the  natural  drainage 
is  destroyed,  and  no  adequate  means  is  pro- 
vided for  the  escape  of  surface  water.  El- 
lis V.  Iowa  City,  29  Iowa,  229;  Ross  v.  Clin- 
ton, 46  Iowa,  606,  26  Am.  Rep.  169;  Morris 
V.  Council  Bluffs,  67  Iowa,  343,  66  Am.  Bep. 
343,  26  N.  W.  274." 

This  latter  statement  is  perhaps  a  little 
broader  than  was  intended.    The  true  rule 
here,  as  we  understand  it,  is  that,  as  the 
city   hud   power   to  grade   and   gutter  its 
streets,  it  is  not  liable  for  defective  plans, 
for  in  adopting  them  it  acts  in  a  judicial 
capacity.     But  it  is  liable  if  it  negligently 
carries  out  such  plans,  or  if,  without  the 
adoption   of   any   plans,    it   proceeds  in  a 
negligent  manner  to  make  embankments  or 
fills,  to  the  injury  of  an  abutting  or  ad- 
joining proprietor.    As  applied  to  the  facts 
of  the  case,  the  city  was  not  liable  because 
of   ita   establishment   of   grades   for  West 
Walnut  and  West  Sixteenth  streets,  because 
its  act  in  so  doing  was  either  legislative 
or  judicial   in  character;   but  in  bringing 
the  streets  to  these  grades  established,  it 
was  bound  to  the  exercise  of  ordinary  care 
and   prudence,   and   if  it  unnecessarily  or 
negligently  filled  ditches  and  drains  in  West 
Sixteenth    street,    and    thus    cast   surface 
water  back  upon  plaintiff's  lots,  without  no- 
tice to  her,  and  without  her  knowledge,  and 
without  giving   her   a  reasonable  time  to 
bring  her  lots  to  grade,  the  city  is  liable, 
not  because  of  defective  plans,  but  by  rea- 
son of  negligence  in  doing  a  purely  minis- 
terial act;  that  is,  of  bringing  the  streets 
to  the  established  grade,  and,  in  so  doing, 
filling  the  ditches  and  drains  for  the  escaite 
of  surface  water  without  providing  an  es- 
cape,  either   temporary  or   permanent,  for 
the  surface  water.    Moreover,  there  was  evi- 
dence tending  to  show  that  it  so  filled  the 
streets  as  to  collect  surface  water  and  dis- 
charge it  upon  plaintiff's  lot.     As  plaintiff 
had  the  right  to  fill  her  lot  by  bringing  it 
to  the  established  grade,  doubtless  defentl- 
ant  was  not  obliged  to  provide  permanent 
culverts,  drains,  or  bridges,  although  that 
point  we  do  not  now  decide.     If,  after  lier 
property  is  brought  to  grade,  such  culverts, 
ditches,  or  drains  should  be  constructed,  a 
question  may  then  arise  as  to  defendant's 
duty  in  the  premises. 

The  foregoing  rule,  adopted  for  the  de- 
cision of  this  case,  has  direct  support  in  the 
following  cases: 

In  Cotes  V.  Davenport,  9  Iowa,  227,  it  is 
said:  "The  duty  of  the  city  to  construct 
temporary  drains,  if  practicable,  in  such 
cases,  is  expressly  recognized   in  some  of 
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the  cases  cited,  and  seems  to  us  to  be  un- 
questionable. The  corporation  may  not 
have  been  liable  for  a  failure  to  enter  upon 
the  work,  but,  having  elected  to  act,  or  to 
proceed  with  the  grading  under  the  power 
granted,  they  must  be  held  responsible  for 
its  proper  and  prudent  execution.  New 
York  ▼.  Furze,  3  Hill,  612;  People  v.  Al- 
bany, 11  Wend.  543,  27  Am.  Dec.  95;  Roch- 
ester White  Lead  Co.  v.  Rochester,  3  N.  Y. 
463,  53  Am.  Dec.  316,  approved  in  Rad- 
eliff  ▼.  Brooklyn,  4  K.  Y.  109,  200,  53  Am. 
Dec.  357 ;  Lacour  v.  New  York,  3  Duer,  406. 
How  far  it  would  be  the  duty  to  keep  up 
such  drains  or  culverts  permanently,  and 
after  the  plaintiffs  had  had  a  reasonable 
opportunity  or  time  to  raise  their  lot  to 
correspond  with  the  grade,  we  do  not  un- 
dertake to  say,  for  no  such  question  is 
made.** 

In  Ellis  ▼.  Iowa  City,  supra,  the  follow- 
ing instructions  were  approved:  "The  city, 
as  a  public  corporation,  has  a  right  to  es- 
tablish grades  for  the  streets,  and  to  fill 
op  the  streets  to  correspond  with  the  grade 
established;  and  if  the  work  is  done  in  a 
eareful  and  skilful  manner,  the  city  will 
not  be  liable  for  injuries  to  property  which 
are  the  necessary  results  of  the  careful  and 
skilful  grading  of  the  streets.  On  the  other 
hand,  if  the  city,  in  grading  the  streets, 
did  the  work  in  an  unskilful  and  improper 
manner,  by  making  improper  or  insufficient 
gutters,  by  reason  of  which  the  water  was 
eaused  to  flow  from  the  street  upon  the 
premises  of  plaintiff,  she  will  be  entitled 
to  recover,  if  you  find  the  injuries  com- 
plained of  resulted  from  such  alleged  un- 
skilful construction  of  the  street." 

In  Russell  v.  Burlington,  30  Iowa,  262,  in 
ipeaking  to  this  point,  we  said:  "That  the 
city  had  authority  to  grade  its  streets  and 
change  the  grade  is  not  denied.  If,  in  the 
exercise  of  his  authority,  the  appellant's 
property  was  consequently  injured,  he  will 
Iiave  no  right  to  compensation,  unless  such 
compensation  is  given  by  statute,  or  his 
property  has  been  injured  by  the  negligence 
or  unskilfulness  of  the  city  in  doing  the 
work.  Creal  v.  Keokuk,  4  G.  Greene,  47; 
Cotes  ▼.  Davenport,  supra.  It  was  im- 
material, therefore,  whether  appellant  had 
erected  his  residence  by  the  grade  thus 
furnished  him  or  not,  for  the  city  might 
lawfully  change  the  grade  subsequently,  and 
if  it  did  so  in  a  careful  and  skilful  manner 
it  would  not  be  liable.  If  it  did  so  negli- 
gently or  unskilfully,  whereby  the  plain- 
tilFi  property  was  injured,  it  would  be  lia- 
ble for  such  injuries,  whether  appellant 
*»*d  erected  his  house  to  the  existing  grade 
^  not  Thus,  if  a  material  portion  of  the 
»UILA.(NJ8.) 


plaintiff's  lot  had  been  washed  away,  or  the 
building  had  been  undermined,  walls  cracked, 
etc.,  and  these  were  the  result  of  negli- 
gence or  unskilfulness  on  the  part  of  the 
defendant,  the  plaintiff's  right  to  recover 
would  not  be  affected  by  the  fact  that  he 
had  or  had  not  built  according  to  the  grade 
furnished  by  the  city  engineer." 

Again,  in  McGregor  v.  Boyle,  34  Iowa, 
268,  the  court,  speaking  through  Miller, 
J.,  said:  "The  city  having  exclusive  control 
over  the  streets  and  alleys  of  the  city, 
to  grade,  gutter,  and  improve  the  same  ac- 
cording to  its  own  judgment,  the  defendant 
could  not  lawfully  interfere  to  change  or 
undo  improvements  made  by  the  city  au- 
thorities. The  city,  as  a  public  corpora- 
tion, had  the  right  to  construct  the  sewer 
in  question,  and»  unless  the  work  has  been 
negligently  or  unskilfully  performed,  the 
defendant  would  have  no  right  of  action  for 
consequential  injuries  to  his  property;  but 
if  the  city  authorities  constructed  the  sew- 
er in  an  unskilful  or  improper  manner, 
whereby  the  property  of  the  defendant  was 
injured,  he  may  recover  damages  for  in- 
juries to  his  property  caused  by  such  neg- 
ligence or  unskilfulness.  Creal  v.  Keokuk; 
Cotes  V.  Davenport;  EUiav.  Iowa  City;  and 
Russell  V.  Burlington, — supra.  But  while  the 
defendant  may  have  his  action  against  the 
city  for  injuries  to  his  property,  resulting 
from  the  careless  or  unskilful  construction 
of  improvements  upon  the  streets,  yet  even 
such  carelessness  or  unskilfulness  will  not 
authorize  the  defendant  to  interfere  with 
the  work  upon  the  streets.  He  has  no  such 
authority.  The  authority  is  vested  exclu- 
sively in  the  city.  The  improvement  being 
authorized  by  law,  and  constructed  by  the 
agents  on  whom  the  law  conferred  the  au- 
thority, such  improvement,  though  careless- 
ly or  unskilfully  made,  did  not  constitute  a 
nuisance  so  that  the  defendant  could  law- 
fully interpose  and  remove  the  same.  His 
remedy,  in  case  of  injury  to  his  property 
in  consequence  of  such  careless  or  unskilful 
construction,  is  by  action  for  damages." 

Another  case  almost  exactly  in  point  is 
Ross  V.  Clinton,  46  Iowa,  606,  26  Am.  Rep. 
169.  In  that  case.  Beck,  Judge,  writing  the 
opinion,  said:  "The  act  of  defendant  com- 
plained of  is  the  negligent  causing  of  the 
surface  water  to  run  upon  arid  accumulate 
on  plaintiff's  property,  and  the  failure  to 
provide  means  to  conduct  it  therefrom.  The 
paragraph  clearly  charges  that,  by  the  negli- 
gent act  of  defendant,  surface  water  was 
collected  upon  plaintiff's  premises,  and  no 
provision  was  made  for  carrying  it  away. 
The  demurrer  assails  the  petition  on  the 
ground  that  the  defendant  is  not  liable  for 
such  negligent  act.  The  question  of  defend- 
ant's liability  thus  raised  must  be  now  con- 
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sidered  and  determined.  The  identical  ques- 
tion here  presented  has  been  passed  upon 
by  this  court,  and  a  city  has  been  held  liable 
in  an  action  by  a  lot  owner  for  a  negligent 
act  of  the  precise  character  of  the  one 
alleged  in  the  petition.  See  Cotes  v.  Daven- 
port, supra.  The  act  complained  of  in  that 
case  was  the  construction  of  a  street  and 
alley  by  erecting  embankments,  whereby 
the  surface  water  was  caused  to  run  upon 
the  premises  of  tlie  plaintiff  and  there  ac- 
cumulate. It  was  claimed,  and  in  fact  was 
held  by  the  court,  that  the  city  was  not 
liable  fur  the  act  under  any  statute.  The 
liability  of  the  city,  as  found  by  the  court, 
rested  solely  upon  tlie  common  law.  .  .  . 
It  is  said  in  the  opinion  that  'the  duty 
of  the  city  to  construct  temporary  drains, 
if  practicable,  in  such  cases,  is  expressly 
recognized  in  some  of  the  cases  cited,  and 
seems  to  us  to  be  unquestionable.  The  cor- 
poration may  not  have  been  liable  for  fail- 
ure to  enter  upon  the  work,  but  having 
elected  to  act,  or  to  proceed  with  the  grad- 
ing under  the  power  granted,  they  must 
be  held  responsible  for  its  proper  and  pru- 
dent execution.  New  York  v.  Furze;  Peo- 
ple V.  Albany;  Rochester  White  Lead  Co. 
V.  Rochester;  Lacour  v.  New  York,  supra. 
How  far  it  would  be  the  duty  to  keep  up 
such  drains  or  culverts  permanently,  and 
after  the  plaintiffs  had  had  a  reasonable 
opportunity  or  time  to  raise  their  lot  to 
correspond  with  the  grade,  we  do  not  under- 
take to  say,  for  no  such  question  is  made.' 
The  doctrines  of  this  case  are  approved  in 
Tempi  in  v.  Iowa  City,  14  Iowa,  69,  81  Am. 
Dec.  455.  See  Ellis  v.  Iowa  City,  29  Iowa, 
229.  They  are  also  supported  by  the  de- 
cisions of  other  courts.  But  the  contrary 
rules  are  not  witliout  the  support  of  author- 
ity. See  Dillon's  Municipal  Corporations, 
§  800,  and  notes,  for  references  to  cases 
upon  this  question.  The  doctrines  recog- 
nized by  this  court,  as  above  stated,  meet 
our  approval,  and  they  have  the  authority 
of  precedents  which  we  cannot  disturb.  We 
do  not  feel  called  upon  to  further  vindicate 
them.     .       .       ." 

In  Templin  v.  Iowa  City,  supra,  the  court 
said:  "The  court,  in  its  charge  to  the 
jury,  recognized  the  rule  of  law  as  adopted 
by  this  court  in  the  case  of  Cotes  v.  Daven- 
port, 9  Iowa,  227,  *that  a  municipal  cor- 
poration is  liable  for  the  carelessness  or  neg- 
lect of  its  agents  in  the  construction  of  pub- 
lic works,  on  the  same  principle  that  a  na- 
tural person  is  liable  for  damages  resulting 
from  his  carelessness,  unskilfulness,  or 
wrongdoing.' " 

In  Morris  v.  Council  Bluffs,  67  Iowa, 
343,  56  Am.  Rep.  343,  25  N.  W.  274,  the 
doctrine  of  the  Cotes  and  Ross  Cases  is 
approved;  but  it  is  also  said  that  plaintiff 
29  L.R.A.(N.S.) 


must  exercise  reasonable  diligence  to  pro- 
tect himself  by  bringing  his  lot  to  grade. 

Id  Van  Pelt  ▼.  Davenport,  42  Iowa,  308, 
20  Am.  Rep.  622,  we  said:  "By  projecting 
its  street  across  the  ravine,  the  defendant 
rendered  necessary  the  construction  of  a 
culvert  to  admit  of  the  discharge  of  u> 
cumulating  surface  water.  Before  the  street 
was  extended,  the  water  in  this  ravine 
passed  freely  and  unobstructedly  and  with- 
out damage  to  plaintiff's  property.  As  the 
improvement  made  by  the  city  created  a  ne- 
cessity for  a  culvert,  which  the  city  could  not 
neglect  to  construct  without  being  derelict 
in  its  duty,  it  was  incumbent  upon  it  to 
exercise  reasonable  care,  judgment,  and  skill 
in  its  construction.  Ellis  v.  Iowa  City  and 
McGregor  v.  Boyle,  supra." 

We  have  already  quoted  from  Wilber  t. 
Ft.  Dodge,  120  Iowa,  555,  95  N.  W.  186, 
which  is  one  of  the  latest  pronouncements 
upon  this  subject.  In  Freburg  v.  Davenport. 
03  Iowa,  119,  50  Am.  Rep.  737,  18  K.  W. 
705,  it  is  held,  in  effect:  A  city  has  the  right 
to  bring  its  streets  to  the  duly  establislicnl 
grade  is  such  a  way,  time,  and  manner  as  it 
sees  fit;  and  it  has  the  same  right  as  the 
owners  of  the  abutting  lots  to  protect  itself 
against  surface  waters.  When,  thei*efore,  a 
city  brings  its  streets  to  grade,  but  does  not 
construct  culverts  or  adequate  gutters  to 
carry  off  the  surface  water,  which  flow» 
from  the  graded  streets  and  damages  abut- 
ting lots  which  are  below  the  establishe^l 
grade,  the  city  is  not  liable,  provided  the 
work  is  done  without  negligence  on  the  part 
of  the  city. 

Appellee  relies  upon  three  cases  from  this 
court  in  support  of  the  ruling  of  the  trial 
court.     The  first  is  the  Freburg  Case,  just 
cited.    The  controlling  feature  of  that  ca^e 
was  plaintiff's  failure  to  allege  or  prove  that 
the  work  was  negligently  done,  or  that  its 
effect  was  to  collect  surface  water  into  a 
pond  or  reservoir  which  was  discharged  or 
thrown  over  plaintiff's  premises.     The  sec- 
ond   is    Gilfeather    v.    Council    Bluffs,   69 
Iowa,  310,  28  N.  W.  610.     That  case  con- 
tains some  language  which  supports  defend- 
ant's contention;   but  it  does  not  overrule 
the  cases  heretofore  cited  in  this  opinion. 
Moreover,  it  was  an  action  to  recover  dama- 
ges from  the  city  by  reason  of  its  failure  to 
provide  sluiceways  or  culverts  under  one  of 
its  streets  to  carry  off  backwater  from  a 
neighboring   stream.     Plaintiff's    lots  wen^ 
below  grade,  and  the  case  holds  that  defend- 
ant was  not  required  to  construct  culverts 
or  sluiceways  to  keep  overflow  waters  frum 
plaintiff's    property.      The    case    is    distin- 
guishable from  the  one  now  before  us  in  that 
no  negligence  was  charged,   and   the  ques- 
tion of  providing  for  the  temporary  escape 
of  surface   waters  was  not  involved,     lie 
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third  case  iB  Enostman  &  P.  Furniture  Co. 
V.  Havenport,  99  Iowa,  689,  68  N.  W.  887. 
lliat  case  is  manifestly  not  in  point,  as  an 
ocamination  will  show. 

This  opinion  has  already  outgrown  proper 
limits.  But  it  has  seemed  necessary,  in 
view  of  the  conflict  in  the  authorities  and 
the  apparently  diverse  holdings  of  this 
court,  to  go  into  the  matter  at  some  length. 
Much  of  the  discussion  might  well  have  been 
omitted,  and  yet,  in  view  of  the  nature  of 
the  case,  it  seems  to  be  necessary  to  a  cor- 
rect solution  of  the  exact  question  involved. 
The  opinion  is  not  to  be  regarded  as  an  au- 
thority for  anything  more  than  is  actually 
decided,  and  we  are  not  to  be  understood 
as  extending  the  rule  of  nonliability  of  cities 
and  towns  for  obstructing  or  diverting  sur- 
face water. 

Liability,  if  any,  in  this  case,  is  predi- 
cated upon  the  negligence  of  the  city  in  do- 
ing the  work.  Whether  or  not  it  was  neg- 
ligent in  the  performance  thereof,  or  in  fail- 
ing to  take  precautions  for  the  temporary 
flow  of  surface  water,  was,  as  we  think,  a 
question  for  the  jury  under  proper  instruc- 
tions. While  appellant  argues  the  rules  as 
to  measure  of  damages,  we  do  not  consider 
the  point,  for  the  reason  that  appellee  has 
not  responded  to  appellant's  argument.  We 
do  not  hold  that  defendant  is  liable,  as  a 
matter  of  law.  That  question  is  one  for  a 
juxy,  after  al]  the  testimony  is  adduced. 

But,  for  the  error  pointed  out,  the  judg- 
ment must  be,  and  it  is,  reversed. 
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DANIEL   J.   HEALY,   Appt 

(161  Mich.  266,  126  N.  W.  202.) 

Sale  —  sample  ^  unsalable  goods  ^  war- 
ranty. 

1.  That  the  embroidery  on  ladies'  gar- 
ments bought  by  sample  from  a  jobber  for 
r^^ale  was  put  on  to  run  with  the  woof  of 
th«  sroods  instead  of  the  warp,  which  made 
t-M»m  unsalable,  could  have  been  ascer- 
tained only  by  the  most  minute  examina- 
tion, does  not  raise  a  warrantv  that  the 
pannents  were  rightly  made,  and  justify 
B  purchaser  in  rejecting  them  when  the 
fact  was  discovered;  and  it  is  immaterial 
that  the  garments  were  made  to  corres- 
pond to  the  sample  upon  the  order  of  the 
jobber. 

Same  -^  custom  •*  sample  •*  duty  to  in- 
spect. 

2.  A  merchant  In  ordering  ladies'  gar- 
ment b  by  sample  cannot  rely  on  a  custom 
to  have  the  warp  run  lengthwise  of  the 
»L.R.A(NJ3.) 


garment,  to  raise  a  warranty  that  it  will 
do  so,  if  it  does  not  do  so  in  the  sample 
which  he  inspects. 

Same  —  warranty  of  fitness. 

3.  There  is  no  warranty  by  jobbers  that 
ladies'  garments  which  they  sell  by  sample 
to  a  retailer  for  resale  are  fit  for  the  pur- 
pose for  which  they  are  made. 

Same  —  Jobber  —  manufacturers. 

4.  Jobbers  who  sell  by  sample  garments 
which  are  made  by  others,  but  which  they 
carry  in  stock  or  order  after  sales  arc 
made,  are  not  themselves  manufacturers, 
within  the  rule  that  a  manufacturer  war- 
rants the  quality  of  the  goods  manufac- 
tured l^y  him. 

(May  7,  1910.) 

Note.  ^  Does  sale  by  sample  exclude 
implied  warranty  other  than  that 
goods  shall  conform  to  sample. 

The  cases  included  herein  are  limited  to 
those  which  assume  that  a  sale  by  sample 
implies  that  the  goods  sold  shall  be  equal 
to  the  sample  in  quality,  the  question  being 
whether,  if  there  is  a  latent  defect  in  tlie 
sample  itself,  the  buyer  can  require  more 
of  the  seller  than  to  furnish  goods  of  the 
same  quality  as  the  sample. 

Where  sale  is  by  manufacturer. 

In  a  sale  of  goods  by  sample  by  the  man- 
ufacturer thereof,  the  law  implies  a  war- 
ranty on  his  part  that  the  article  is  mer- 
chantable, where,  by  reason  of  a  latent  de- 
fect therein, — a  defect  which  was  also  in 
the  sample, — the  goods  are  unmerchant- 
able, and  the  unmerchantable  character  can- 
not be  discovered,  by  the  exercise  of  rea- 
sonable diligence  by  the  purchaser.  Heil- 
butt  V.  Hickson,  L.  R.  7  C.  P.  438;  Mody 
V.  Gregson,  L.  R.  4  Exch.  49;  Drummond 
V.  Van  Ingen,  L.  R.  12  App.  Cas.  284; 
Leggett  V.  Young,  29  N.  B.  675;  Price  v. 
Kohn,  99  111.  App.  115;  Nixa  Canning  Co. 
V.  Lehmann-Higginson  Grocer  Co.  70  Kan. 
664,  70  L.R.A.  653,  79  Pac.  141;  Biermaii 
V.  Citv  Mills  Co.  151  N.  Y.  482,  37  L.R.A. 
799,  56  Am.  St.  Rep.  636,  45  N.  E.  850. 

This  question  received  able  consideration 
by  Selborne,  J.,  in  Drummond  v.  Van  In- 
gen, supra,  wherein  he  said  that,  if  the 
defect  in  the  article  was  latent,  knowl- 
edge of  which  could  not  properly  under  the 
circumstances  be  imputed  to  the  purchas- 
er, the  doctrine  against  extending  an  im- 
plied warranty  of  quality  where  a  sale  is 
by  sample,  to  defects  common  both  to  the 
sample  and  to  the  bulk,  ought  to  be  re- 
stricted to  those  qualities  which  were  pat- 
ent or  discoverable  from  examination  and 
inspection  of  the  samples,  which,  under  the 
circumstances,  the  purchaser  might  reason- 
ably be  expected  to  make;  and  added:  "It 
cannot  be  extended  to  defects  in  the  tex- 
ture of  the  samples  rendering  the  cloth  so 
manufactured  unmerchantable  for  the  pur- 
poses  for   which   the   order   was  given,   of 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Wayne  Coun- 
ty affirming  a  judgment  of  the  Justice's 
Court  of  Detroit  in  plaintiff's  favor  in  an 
action  brought  to  recover  the  purchase  price 
of  certain  goods  alleged  to  have  been  sold 
and  delivered.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Xavin,  Sheahan,  A  Bourke, 
for  appellant: 

The  term  "manufacturer"  includes  not 
alone  those  who  own  and  operate  their  own 
plants  or  factories,  but  those  as  well  who 
have  the  work  done  for  them  by  or  under 
their  direction. 

26  Cyc.  Law  &  Proc.  p.  526,  §  1  C;  State 
▼.  Clarke,  64  Minn.  656,  67  N.  W.  1144; 
William  Rogers  Mfg.  Co.  v.  Simpson  H.  M. 


k  Co.  54  Conn.  527,  9  Atl.  395;  Meridon 
Britannia  Co.  v.  Parker,  39  Conn.  45%  12 
Am.  Rep.  401 ;  Hendy  v.  Soule,  Deady,  400, 
Fed.  Cas.  No.  6359;  Hoe  v.  Sanborn,  21 
N.  Y.  552,  78  Am.  Dec.  163;  Radebaugh  v. 
Plain  City,  11  Ohio  Dec.  Reprint,  613. 

Where  the  vendor  is  the  manufacturer, 
even  in  a  sale  by  sample,  there  is  au  im- 
plied warranty  that  the  goods  which  he  fur- 
nishes will  be  merchantaole. 

Brenton  v.  Davis,  8  Blackf.  317,  44  Am. 
Dec.  769;  Hoe  y.  Sanborn,  supra;  Kellogg 
Bridge  Co.  v.  Hamilton,  110  U.  S.  108,  28 
L.  ed.  86,  3  Sup.  Ct.  Rep.  537;  Carleton 
V.  Lombard,  A.  &  Co.  149  N.  Y.  137,  43 
N.  E.  422;  Bierman  v.  City  Mills  Co.  151 
N.  Y.  482,  37  L.R.A.  799,  66  Am.  St  Rep. 
636,  45  N.  E.  856;  Gould  v.  Stein,  149  Maes. 


which  such  examination  and  inspection 
would  give  the  merchants  practically  no 
notice  .  •  .  while  the  doctrine  of  im- 
plied warranty  ought  not  to  be  unreason- 
ably extended  so  as  to  require  manufactur- 
ers to  be  conversant  with  all  the  special ^ 
ties  of  all  trades  and  businesses  which  they 
do  not  carry  on,  but  for  the  purposes  of 
which  goods  may  be  ordered  from  them, 
yet,  I  think  it  does  extend  to  such  a  case 
as  at  present,  if  the  goods,  being  of  a  class 
known  and  understood  by  the  merchant  and 
manufacturer  as  in  demand  for  particular 
trade  or  business,  and  being  ordered  with 
a  view  to  that  market,  are  found  to  have 
in  them,  when  supplied,  a  defect  practical- 
ly new,  not  disclosed  by  the  samples,  but 
depending  upon  the  metliod  of  manufacture, 
which  renders  them  unfit  for  the  market 
for  which  they  were  intended." 

This  rule  was  applied  in  Heilbutt  v.  Hick- 
son,  to  latent  defects  in .  shoes  to  be  man- 
ufactured according  to  sample,  where  the 
soles  both  of  the  sample  and  of  the  shoes 
manufactured  contained  paper,  which  ren- 
dered them  unfit  for  the  purpose  for  which 
they  were  purchased,  the  manufacturer  hav- 
ing knowledge  of  the  purpose  for*  which 
they   were  intended. 

In  Drummond  v.  Van  Ingen,  supra,  and 
Bierman  v.  City  Mills  Co.  supra,  it  was 
applied  to  latent  defects  in  tlie  quality 
of  cloth  sold  by  sample  by  a  manufacturer, 
such  defects  existing  both  in  the  sample 
and  in  the  bulk,  and  being  of  a  character 
which  could  not  be  discovered  by  due  dili- 
gence, but  which  rendered  the  cloth  unmer- 
chantable for  the  purpose  intended. 

And  in  Lepgett  v.  Young  and  Nixa  Can- 
ning Co.  V.  Lehmann-Higginson  Grocer  Co., 
it  was  applied  to  defects  in  canned  goods 
which  renaered  the  goods  unfit  for  use,  the 
defect  existing  both  in  the  sample  and  in 
the  bulk. 

In  Price  v.  Kohn,  supra,  the  court  said: 
'That  when  a  manufacturer  sells  goods  by 
sample,  he  impliedly  warrants  that  the 
goods  contain  no  latent  defect  not  discov- 
erable by  ordinary  examination." 

But  where  a  known,  described,  and  defi- 
nite article,  a  sample  of  which  is  exhibit- 
29  L.R.A.(N.S.) 


ed,  is  ordered  of  a  manufacturer,  there  is 
no  implied  warranty  that  it  will  answer 
the  particular  purpose  for  which  the  buyer 
intended  it,  even  though  the  manufacturer 
knew  that  it  was  beins  purchased  for  that 
purpose.  Frederick  Mfg.  Go.  y.  Devlin,  62 
C.  0.  A.  63,  127  Fed.  71. 

An  express  warranty  that  a  machine, 
when  manufactured,  shall  be  like  a  sample 
exhibited  at  the  time  of  sale,  precludes  an 
implied  warranty  that  it  is  fit  for  a  cer- 
tain purpose,  especially  where  the  manu- 
facturer refused  expressly  to  warrant  that 
it  would  be  fit  for  such  purpose.  Monrr»e 
V.  Hickox,  M.  &  H.  Co.  144  Mich.  30,  107 
N.  W.  719. 

There  is  no  implied  warranty  of  the 
strength  of  yarn  to  be  manufactured  ac- 
cording to  sample,  where  the  seller  express- 
ly refused  to  guarantee  it  in  that  respect, 
and  where  in  quality  it  corresponds  with 
the  sample,  even  though,  because  of  a  la- 
tent defect  both  in  the  sample  and  tlic 
bulk,  it  is  of  so  little  strength  as  to  ho 
unfit  for  the  purpose  for  which  it  was 
purchased.  Hardt  v.  Western  Electric  Co. 
84  Apj^.  Div.  249,  82  N.  Y.  Supp.  835. 

There  is  no  implied  warranty  that  ma- 
chines to  be  constructed  according  to  a 
model  shall  be  fit  for  the  purpose  for  whidi 
they  are  constructed,  although  they  are 
unfit  for  such  purpose  because  of  a  latent 
defect  in  the  goods  manufactured  and  also 
in  the  model.  Durbrow  &  H.  Mfg.  Co.  v. 
Cuming,  35  App.  Div.  376,  64  N.  Y.  Supp. 
818. 

The  manufacturer  of  woolen  cloth  sell 
ing  same  to  a  woolen  manufacturer  by  sam- 
ple does  not  impliedly  warrant  that  it  is 
fit  for  a  particular  use  of  which  he  is  igno- 
rant at  the  time  of  the  sale,  where  the 
cloth  is  equal  to  sample  and  is  merchant- 
able, although  because  of  a  latent  defcc: 
therein,  and  also  in  the  sample,  it  is  unfit 
for  the  purpose  for  which  it  was  intendei. 
Jones  V.  Padgett,  L.  R.  24  Q.  B.  Div.  CoO. 

Where  a  manufacturer  exhibits  a  sample 
merely  to  indicate  the  quality,  but  not  the 
form  or  fitness  for  the  intended  use,  there 
is  no  implied  warranty  that  the  article  is 
fit  for  the  use  for  which  it  is  purchased. 
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570,  5  L.R.A.  213,  14  Am.  St.  Rep.  455,  22 
N.  £.  47;  Niza  Canning  Co.  v.  Lehmann- 
Higginson  Grocer  Co.  70  Kan.  664,  70 
L.R.A.  653,  79  Pac.  141;  Dnimmond  v.  Van 
Ingen,  L.  R.  12  App.  Cas.  284;  Mody  v. 
Gr^son,  L.  R.  4  Exch.  49;  Price  v.  Kohn, 
99  111.  App.  115;  Leggett  v.  Young,  29  N. 
B.  675;  Snowden  v.  Waterman,  100  Ga. 
588,  28  S.  E.  121;  Hoover  v.  Peters,  18 
Mich.  51;  Copas  v.  Anglo-American  Provi- 
sion Co.  73  Mich.  649,  4]  N.  W.  600;  15  Am. 
&  Eng.  Enc  Law,  2d.  p.  1227. 

Where  a  contract  is  silent  upon  any  es- 
sential feature,  and  a  known,  certain,  no- 
torious, and  uniform  custom  prevails  in  re- 
lation thereto,  the  parties  are  presumed  to 
have  contracted  witn  reference  to  such  cus- 
tom. 


12  Cyc.  Law  &  Proc.  pp.  1076-1077;  Black 
V.  Ashley,  80  Mich.  90,  44  N.  W.  1120;  Mc- 
Donnell ▼.  Ford,  87  Mich.  198,  49  N.  W, 
645;  Pennell  v.  Delta  Transp.  Co.  94  Mich. 
248,  53  N.  W.  1049;  Kermott  v.  Ayer,  11 
Mich.  184;  Merick  v.  McNally,  26  Mich. 
374;  Sager  v.  Tupper,  38  Mich.  264;  Led- 
yard  v.  Hibbard,  48  Mich.  427,  42  Am.  Rep. 
474,  12  N.  W.  637;  Kieldsen  v.  Wilson,  77 
Mich.  46,  43  N.  W.  1054;  Leo  Austrian  & 
Co.  V.  Springer,  94  Mich.  351,  34  Am.  St. 
Rep.  350,  54  N.  W.  50;  Eaton  v.  Gladwell, 
108  Mich.  678,  06  N.  W.  598;  Walker  v. 
Syms,  118  Mich.  183,  76  N.  W.  320;  Hen- 
kel  V.  Welsh,  41  Mich.  664,  3  N.  W.  171; 
Fatman  v.  Thompson,  2  Disney  (Ohio) 
482;  Sumner  v.  Tyson,  20  N.  H.  384;  Boor- 
man  V.  Jenkins,  12  Wend.  566,  27  Am.  Dec 


Crocker-Wheeler  Electric  Co.  v.  Johns- 
Pratt  Co.  29  App.  Div.  300,  51  N.  Y.  Supp. 
793,  affirmed  without  opinion  in  164  N.  Y. 
593,  58  N.  £.  1090. 

Where  there  is  no  warranty,  express  or 
implied,  as  to  the  quality  of  goods  sold  by 
sample,  except  that  they  are  similar  to 
the  sample,  evidence  is  incompetent  to 
tfhow  that  the  goods  purchased  were  not 
suitable  for  the  purchaser's  trade  because 
of  a  latent  defect  therein,  common  to  the 
goods  and  to  the  sample.  Pratt  v.  Metz- 
ger.  78  Ark.  177,  95  S.  W.  461. 

There  is  no  implied  warranty  of  quality 
of  material  to  be  used  or  the  character  of 
work  to  be  done  in  the  manufacture  of 
paper  to  be  lithographed  in  colors,  which 
survives  acceptance  of  the  property,  even 
as  to  defects  subsequently  discovered  there- 
in, where  the  goods  in  quality  correspond 
to  the  sample.  Studer  v.  Blei stein,  115  N. 
Y.  316,  5  L.R.A.  702,  22  N.  E.  243. 

In  Pennsylvania,  until  changed  by  statu- 
tory provision,  the  doctrine  prevailed  that, 
in  the  absence  of  fraud  or  special  circum- 
stances, a  sale  by  sample  only  implied 
that  the  goods  sold  should  correspond  to 
the  sample  in  kind,  and  be  merchantable 
as  that  kind,  and  did  not  imply  a  general 
warranty  of  quality.  Sidney  School  Fur- 
niture Co.  V.  School  Dist.  4  Sadler  (Pa.) 
35.  7  Atl.  65;  Selser  v.  Roberts,  105  Pa. 
242;  Bovd  v.  Wilson,  83  Pa.  319,  24  Am. 
Rep.  176. 

Where  not  by  manufacturer.. 

The  doctrine  of  Reht  v.  Healt,  that 
vhere  a  sale  of  goods  is  by  sample,  and 
is  not  made  by  the  manufacturer  thereof, 
there  is  no  implied  warranty  of  the  qual- 
ity, fitness,  etc.,  even  as  to  latent  defects 
(^mon  to  the  sample  and  to  the  bulk,  not 
diifooverable  by  reasonable  diligence,  is 
supported  by  the  weight  of  authority.  Park- 
inson V.  Lee,  2  East,  314;  Price  v.  Kohn, 
W  111.  App.  115;  Dickinson  v.  Gay,  7  Al- 
len, 29,  83  Am.  Dec.  056. 

In  Parkinson  v.  Lee,  where  there  was  a 
**'?  of  hops  by  samplcj  which,  unknown 
^th  to  the  buver  and  the  seller,  had  been 
»UR.A.(NJ3.') 


watered,  causing  them  to  heat  and  rendering 
them  of  but  little  value,  and  the  fact  that 
the  hops  had  been  watered  could  not  be 
discovered  by  the  most  careful  inspection 
either  of  the  sample  or  of  the  bulk,  Law- 
rence, J.,  said:  "Here  was  a  commodity 
offered  to  sale  which  might  or  might  not 
have  a  latent  defect.  This  was  well  known 
in  the  trade,  and  the  plaintiff  might,  if  he 
pleased,  have  provided  against  the  risk  by 
requiring  a  special  warranty;  instead  of 
which,  a  sample  was  fairlv  taken  from  the 
bulk,  and  he  exercised  his  own  judgment 
upon  it;  and  knowing,  as  he  must  have 
known  as  a  dealer  in  the  commodity,  that 
it  was  subject  to  the  latent  defect  wliich 
afterwards  appeared,  he  bought  it  at  his 
own  risk,  I  know  of  no  authority  which 
makes  the  seller  liable  for  a  latent  defect, 
where  there  is  no  fraud,  and  no  representa- 
tion was  made  by  him  on  the  subject  to 
induce  the  buyer  to  take  the  thing.'' 

Dickinson  v.  Gay,  holds  that  no  implied 
warranty  exists  against  a  latent  defect  in 
cloth  sold  by  sample,  where  the  defect  is 
common  both  to  the  bulk  and  to  the  sam- 
ple, even  though  such  defect  could  not  be 
discovered  by  the  use  of  ordinary  care  on 
the  part  of  the  purchaser,  and  the  defect 
renders  the  goods  unmerchantable  except 
as  damaged  goods. 

Price  V.  Kohn,  recognized  the  rule  that 
there  is  an  implied  warranty  of  quality 
upon  a  sale  by  sample  of  goods  to  be  manu- 
factured, but  that  rule  was  held  not  to  ap- 
ply where  the  sale  was  not  made  by  the 
manufacturer. 

In  Baker  v.  Frobisher,  Quincy  (Mass.) 
4,  the  rule  that  every  man  is  bound  to  see 
that  his  goods  are  merchantable  at  the 
time  of  sale  was  held  to  have  no  applica- 
tion where  the  purchaser  saw  a  sample 
prior  to  the  sale.  It  is  not  entirely  clear 
that  the  sample  was  defective  in  the  same 
respects  as  the  bulk,  but  this  seems  to  have 
been  the  assumption  upon  which  the  deci- 
sion was  based. 

Where  a  contract  bv  its  terms  secures  to 
the  purchaser  the  right  to  have  the  bulk 
of  the  goods  correspond  as  to  quality  and 
appearance   to   a   sample   upon   which    the 
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168;  Beirne  ▼.  Dord,  6  N.  Y.  95,  65  Am. 
Dec.  321 ;  Gunther  y.  Atwell,  19  Md.  167. 

Where  the  vendor  sells  an  article  which 
he  knows  the  vendee  intends-  to  use  for  a 
specified  purpose,  hy  sample  or  otherwise, 
there  is  an  implied  warranty  of  fitness,  and 
the  chattel  may  be  returned  to  the  seller  if 
unsatisfactory  therefor. 

Hudson  V.  Roos,  72  Mich.  363,  40  N.  W. 
467;  Little  v.  C.  E.  Van  Syckle  &  Co.  115 
Mich.  480,  73  N.  W.  654;  American  Glue 
Co.  v.  Rayburn,  160  Mich.  616,  114  N.  W. 
395;  Blodget  v.  Detroit  Safe  Co.  76  Mich. 
641,  43  N.  W.  451;  McCray  Refrigerator 
&  Cold  Storage  Co.  ▼.  Woods,  99  Mich.  269, 
41  Am.  St  Rep.  699,  68  N.  W.  320;  McKin- 
non  Mfg.  Co.  v.  Alpena  Fish  Co.  102  Mich. 
225,  60  N.  W.  472;  Buick  Motor  Co.  v. 
Reid  Mfg.  Co.  160  Mich.  119,  113  N.  W. 
691;  Bierman  v.  City  Mills  Co.  supra;  Hoe 
V.  Sanborn,  21  N.  Y.  661;  Carleton  v. 
Lombard,  A.  &  Co.  supra;  Downing  v.  Dear- 
born, 77  Me.  457,  1  Atl.  407;  Randall  v. 
Newson,  L.  R.  2  Q.  B.  Div.  102;  Jones  v. 
Bright,  6  Bing.  533;  Kellogg  Bridge  Co.  v. 
Hamilton,  supra;  Beers  v.  Williams,  16 
111.  69 ;  Rodgers  v.  Niles,  11  Ohio  St.  48,  78 
Am.  Dec.  290;  Tennessee  River  Compress 
Co.  V.  Leeds,  97  Tenn.  574,  37  S.  W.  389; 
Pease  v.  Sabin,  38  Vt.  432,  91  Am.  Dec. 
364;  Brenton  v.  Davis,  supra. 

Mr.  £dward  F.  Wansch,  with  Messrs. 
Bowen,  Douglas,  Whiting,  &  £anian, 
for  appellees: 

A  manufacturer  is  one  who  is  engaged  in 


the  business  of  working  raw  materials  intc 
wares  suitable  for  use. 

People  V.  New  York  Floating  Dry  D«k 
Co.  11  Abb.  N.  C.  40;  Consumers'  Brewing 
Co.  ▼.  Norfolk,  101  Va.  171,  43  S.  E.  336; 
State  V.  Dupre,  42  La.  Ann.  561,  7  So.  727. 

A  dealer  is  one  who  makes  successive 
sales  as  a  business.  | 

Norris  Bros.  v.  Com.  27  Pa.  494;  Overall 
V.  Bepeau,  37  Mich.  506;  Com.  v.  Brinton,  i 
3  Pa.  Dist.  R.  783 ;  New  Orleans  v.  Le  Blanc, 
34  La.  Ann.  596 ;  Delaware  &  H.  Canal  Go's 
Case,  8  Pa.  Co.  Ct.  496. 

When  a  contract  for  the  sale  of  goods  ii 
made  by  sample,  it  amounts  to  an  undertak- 
ing on  the  part  of  the  seller  with  the  pur- 
chaser that  all  the  goods  shall  corresponu 
in  kind  and  character  and  quality  to  Uiose 
exhibited. 

15  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  1225; 
Parkinson  v.  Lee,  2  East,  314;  Dickinson 
V.  Gay,  7  Allen,  29,  83  Am.  Dec.  656;  Sand> 
V.  Taylor,  6  Johns.  404,  4  Am.  Dec.  374; 
Bradford  ▼.  Manly,  13  Mass.  139,  7  Am. 
Dec.  122;  Kupfer  v.  Michigan  Clothing  Cu. 
141  Mich.  325,  104  N.  W.  582;  Seitz  v. 
Brewers'  Refrigerating  Mach.  Co.  141  U.  S. 
610,  35  L.  ed.  837,  12  Sup.  Ct.  Rep.  46. 

Where  a  known,  described,  and  definit? 
article  is  ordered  of  a  manufacturer,  al* 
though  it  is  stated  by  the  purchaser  to  t< 
required  for  a  particular  purpose,  still,  ii 
the  known,  described,  and  definite  thing  l« 
actually  supplied,  there  is  no  warranty  that 
it  shall  answer  the  particular  purpose  in- 
I  tended  by  the  buyer. 


sale  was  based,  the  purchaser  is  precluded 
from  showing  by  parol  a  more  enlarged  or 
different  contract,  by  evidence  of  repre- 
sentations that  the  mustard  seed,  the  sub- 
ject matter  of  the  contract,  was  clean  and 
free  from  dirt  and  impurity,  where  both 
the  bulk  and  the  sample  were  defective  in 
this  respect,  which  could  not  be  discovered 
by  inspection;  such  evidence,  however,  is 
admissible  to  prove  fraud  on  tha  part  of 
the  seller.  Mayer  v.  Dean,  116  N.  Y.  656, 
5  L.R.A.  540,  22  N.  E.  261. 

In  Camochan  v.  Gould,  1  Bail,  L.  179, 
19  Am.  Dec.  668,  it  was  held  that  there 
was  no  implied  warranty  of  quality  or  fit- 
ness arising  from  the  sale  of  cotton  by  a 
grower,  where  the  purchaser  examined  sam- 
ples thereof  which  contained  the  same  de- 
tect as  the  bulk,  the  defect  being  the  exist- 
ence of  hair  throughout  the  cotton,  which 
rendered  it  unfit  for  the  purpose  for  which 
it  was  intended,  and  caused  it  to  be  worth 
much  less  than  the  price  paid  for  it.  It 
was  held,  however,  that  the  purchaser,  by 
the  exercise  of  reasonable  diligence  in  ex- 
amining the  sample,  might  have  discovered 
the  existence  of  the  hair  in  the  cotton,  if, 
as  a  matter  of  fact,  he  did  not  do  so. 

But  in  a  sale  of  foreign  refined  rape  oil, 
warranted  only  equal  to  sample,  the  sam- 
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pie  relates  to  the  quality  only,  and  hence 
the  oil  tendered,  although  the  same  pi«  the 
sample,  does  not  comply  with  the  contract 
if  it  is  not  foreign  refined  rape  oil,  but  a 
mixture  of  foreign  refined  rape  oil  and  an- 
other oil.     Nichol  V.  Godts,  10  Exch.  101. 

So,  upon  a  sale  of  oxalic  acid,  quality 
of  which  was  approved  after  examination 
of  samples  and  inspection  of  the  bulk, 
where  the  bulk  upon  trial  proved  to  he  an 
inferior  article,  and  upon  a  chemical  test 
appeared  to  have  been  adulterated  to  an 
extent,  that,  in  commercial  language,  it 
did  not  properly  come  under  the  denomiim- 
tion  of  oxalic  acid,  the  seller  was  beiil 
liable,  although  he  had  no  knowleil^Te  of 
the  adulteration.  Josling  v.  Kingsford,  13 
C.  B.  N.  S.  447.  'The  court  said  that  neither 
inspection  of  the  bulk  nor  use  of  the  sam- 
ple absolutely  excluded  inquiry  whether 
the  thing  supplied  was  otherwise  in  ac- 
cordance with  the  contract. 

Both  the  Nichol  and  Josling  Cases  may 
be  distinguished  on  the  ground  that,  in  ad- 
dition to  the  implied  warranty  of  quality 
arising  from  the  sale  by  sample,  there  wa^ 
a  description  of  the  article  amounting  to 
an  express  warranty.  Cases  of  this  charac- 
ter are  not  within  the  scope  of  this  note 
and  are  not  included  herein.  A.  G.  S. 
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Seitz  T.  Brewers'  Refrigerating  Mach. 
Co,  supra;  Davis  Calyx  Drill  Co.  v.  Mal- 
lory,  69  L.R.A.  973,  69  C.  C.  A.  662,  137 
Fed.  335;  Grand  Ave.  Hotel  Co.  v.  Whar- 
ton, 24  C.  C.  A.  441,  49  U.  S.  App.  108,  79 
Fed.  43;  Milwaukee  Boiler  Co.  v.  Duncan, 
87  Wis.  120,  41  Am.  St.  Rep.  33,  68  N.  W. 
232;  Gachet  v.  Warren,  72  Ala.  288;  Ban- 
croft ▼.  San  Francisco  Tool  Co.  120  Cal. 
228,  52  Pac.  496;  Peoria  Grape  Sugar  Co.  v. 
Turney,  175  111.  631,  51  N.  E.  587;  Walker 
T.  Pue,  57  Md.  155;  Cafre  v.  Lockwood,  22 
App.  Div.  11,  47  N.  Y.  Supp.  916;  Jarecki 
Mfg.  Co.  V.  Kerr,  165  Pa.  529,  44  Am.  St. 
Rep.  674,  30  Atl.  1019;  Gunther  v.  Atwell, 
19  Md.  157;  Wisconsin  Red  Pressed  Brick 
Co.  ▼.  Hood,  64  Minn.  543,  56  N.  W.  165. 

In  a  sale  by  sample  by  one  not  a  manu- 
facturer, evidence  of  such  usage  as , offered 
by  the  defendant  is  inadmissible. 

Strong  v.  Grand  Trunk  R.  Co.  15  Mich. 
223,  93  Am.  Dec.  184;  Seitz  v.  Brewers' 
Refrigerating  Mach.  Co.  supra;  Van  Hoesen 
T.  Cameron,  54  Mich.  609,  20  N.  W.  609; 
Uarvey  v.  Cady,  3  Mich.  431. 

The  alleged  usage  should  not  be  permit- 
ted to  change  the  rights  of  the  parties  under 
the  contract  of  sale  by  sample,  injasmuch 
as  it  would  imply  a  warranty  which  the 
law  does  not  imply  m  a  sale  by  sample  by 
one  not  a  manufacturer. 

Dickinson  v.  Gay  and  Van  Hoesen  v. 
Cameron,  supra;  Pennell  ▼.  Delta  Transp. 
Co.  94  Mich.  251,  63  N.  W.  1049;  Calvert 
T.  SchulU,  143  Mich.  441,  106  N.  W.  1123. 

If  there  was  a  defect  in  the  bulk,  and  in 
C  e  sample  itself  as  a  part  thereof,  and  the 
•Vfert  was  unknown  and  could  not  have 
l*^n  discovered  by  examination,  there  was 
no  implied  warranty  against  this  defect, 
and  the  seller  is  not  responsible. 

Story,  Sales,  376;  Coxe  v.  Heisley,  19  Pa. 
243:  Wetherill  v.  Neilson,  20  Pa.  448,  69 
Am.  Dec.  -741;  Thompson  v.  Ashton,  14 
.li»hn».  316;  W^heeTer  v.  Newbould,  16  N.  Y. 
392;  Eager  ▼.  Atlas  Ins.  Co.  14  Pick.  141, 
'^o  Am.  Dec.  363;  Richardson  v.  Copeland, 
•j  Gray,  536,  66  Am.  Dec.  424;  Bryant  v. 
Commonwealth  Ins.  Co.  6  Pick.  131;  Van 
Hfiesen  v.  Cameron;  Pennell  v.  Delta 
Transp.  Co.,  Calvert  v.  Schultz;  and  Kup- 
fer  V.  Michigan  Clothing  Co., — supra. 

In  a  sale  by  sample,  no  warranty  of  fit- 
nf'^9  can  be  implied  with  regard  to  the  goods 

Hudson  ▼.  Roos,  72  Mich.  363,  40  N.  W. 
4^7;  Kupfer  v.  Michigan  Clothing  Co.  and 
Seiu  V.  Brewers'  Refrigerating  Mach.  Co. 
^■ipra:  Pratt  ▼.  Metzger,  78  Ark.  177,  95  S. 
W.  451;  Gachet  v.  Warren,  supra;  Gossler 
r.  Eagle  Sugar  Refinery,  103  Mass.  334; 
Wisconsin  Red  Pressed  Brick  Co.  v.  Hood, 
%upra. 
29  L.K.A.(N.8.) 


Hooker,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  were  commission  merchants 
in  the  city  of  New  York.  They  were  en- 
gaged in  selling  ladies'  wearing  apparel, 
manufactured  in  Europe.  They  were  whole- 
salers, and  had  samples  of  the  lines  of  the 
manufacturer's  goods  sold  by  them,  from 
which  their  purchasers  gave  orders,  and 
from  which  they  gave  their  own  orders  to 
the  manufacturer  in  Europe.  The  defend- 
ant was  shown  samples  of  a  line  of  ladies' 
shirt  waists,  and  ordered  a  quantity.  On 
their  receipt,  he  paid  a  part  of  the  purchase 
price  and  sold  some  of  them,  but  afterwards 
discovered  that  they  were  unsalable  for  the 
reason  that  the  embroidery  was  put  on  to 
run  with  the  woof  of  the  goods,  instead  of 
the  warp.  He  returned  the  remainder  to 
the  plaintiffs,  who  returned  them  to  de- 
fendant and  he  has  since  held  them 
subject  to  his  order.  Defendant  is  unable 
to  state  that  the  goods  received  were  not 
identical  with  the  sample,  but  contends  that 
it  is  difficult  for  an  expert  to  tell  without 
the  most  minute  examination  which  way 
the  warp  and  woof  runs  in  a  garment,  and 
that  therefore  the  defect  was  latent,  that 
it  is  the  general  custom  to  embroider  ladies' 
waists  with  the  warp,  and  that,  being 
made-up  goods,  the  vendor  necessarily  knew 
the  use  to  be  made  of  them.  Defendant  de- 
nied his  liability  for  the  goods  returned, 
and  sought  to  recoup  damages.  A  verdict 
was  directed  for  the  plaintiffs,  and  defend- 
ant has  appealed. 

It  is  a  settled  rule  that  one  who  buys  an 
article  which  is  present  and  subject  to  his 
inspection  cannot  afterwards  assert  an  im- 
plied warranty  of  fitness,  quality,  or  con- 
dition, in  the  absence  of  fraud,  except  pos- 
sibly'where  tlie  seller  is  the  manufacturer  or 
grower  or  the  vendor  of  articles  intended 
for  consumption  as  food.  '*Caveat  emptor 
is  the  invariable  maxim."  Mr.  Mechem 
states  that  th'e  rule  of  the  common  law  is 
practically  without  exception  that  the  buy- 
er purchases  at  his  own  risk.  Mechem, 
Sales,  §  1311.  A  note  contains  a  long  list 
of  authorities  supporting  text.  "The  rule 
is  not  altered  by  the  fact  that  the  examina- 
tion or  inspection  will  consume  time,  or  is 
attended  with  labor  and  inconvenience.  No 
exception  to  it  can  be  admitted  .  .  . 
except  where  the  examination  at  the  time  of 
the  sale  is,  morally  speaking,  impracticable. 
.  .  .  The  mere  fact  of  the  inspection  be- 
ing attended  with  inconvenience  or  labor  is 
not  equivalent  to  its  impracticability.  If 
the  purchaser  desire  to  avoid  it,  and  yet 
obtain  the  protection  it  would  afford  him, 
he  must  do  so  by  exacting  from  the  ven- 
dor an  express  warranty  of  quality."  Hyatt 
V.  Boyle,  5  Gill  &  J.  110,  25  Am.  Dec.  270; 
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Barnard  ▼.  Kellogg,  10  Wall.  383,  10  L.  ed.  f 
987;  Mechem,  Sales,  1311-1318.  Where 
the  sale  is  by  sample  there  is  a  warranty  — 
sometimes  called  express  and  sometimes  im- 
plied— that  the  goods  to  be  furnished  shall 
be  equal  to  the  sample,  and  that  is  the  ex- 
tent of  the  warranty.  The  purchaser  is  un- 
der the  same  obligation  to  examine  and  in- 
spect the  sample  as  we  have  seen  that  he  is 
to  examine  and  inspect  the  goods  when  pres- 
ent at  the  sale.  Mechem,  Sales,  §  1320,  and 
note.  It  stands  to  reason,  and  the  authori- 
ties agree  that  ordinarily  this  is  the  ex- 
tent of  the  warranty,  where  the  sale  is  by  a 
dealer.  We  held  in  Kupfer  ▼.  Michigan 
Clothing  Co.  141  Mich.  326,  104  N.  W.  682, 
in  an  opinion  by  Mr.  Justice  Blair,  that, 
''where  an  order  for  goods  from  samples  is 
filled  by  the  delivery  of  goods  equal  to  the 
sample,  the  buyer  is  bound  to  be  satisfied, 
and  cannot  reject  them  for  defects  in  quali- 
ty" 
In  making  their  case  the  plaintiffs  called 

their  business  manager,  who  testified: 

I  reside  in  New  York.  I  conduct  a  fancy 
linen  department  for  Remy,  Schmidt,  & 
Pleissner,  commission  merchants.  As  I 
picked  up  one  sample,  I  would  show  it  to 
Mr.  Healy.  He  would  take  the  goods  in 
his  hands,  look  at  them,  say,  "All  right,  give 
me  so  many  of  these,  so  many  of  those,"  and 
so  forth.  This  is  the  way  Mr.  Healy  bought 
those  goods.  The  goods  which  were  shipped 
corresponded  with  the  samples  in  every  de- 
tail. The  goods  which  were  sold  to  Mr. 
Healy  were  manufactured  in  foreign  coun- 
tries, and  imported  by  Remy,  Schmidt,  & 
Pleissner.  I  am  the  manager  of  the  linen 
department  of  Remy,  Schmidt,  &  Pleissner. 

Q.  When  an  order  comes  to  you  for 
goods  purchased  of  you  by  sample,  what  is 
the  course  that  you  take, — I  mean  with  ref- 
erence to  the  manufacture  of  the  goods? 
Mr.  Healy  comes  to  you,  for  example,  gives 
you  an  order,  what  do  you  do  then? 

A.  It  is  all  up  to  me.  I  am  the  man  that 
runs  the  business. 

Q.   Who  is  it  that  makes  the  goods  for  you  7 

A.  Manufactured  on  the  other  side  by 
my  direction. 

Q.  What  do  you  mean,  across  the  ocean? 

A.  Across  the  ocean,  yes;  imported  stuff. 

Q.  You  give  directions  to  them  as  to  their 
manufacture,  don't  you  ? 

A.  Yes. 

Q.  Mr.  Healy  came  to  New  York  and  se- 
lected these  goods  from  you  by  sample? 

A.  Yes,  sir. 

This  was  substantially  all  of  the  testi- 
mony on  the  subject. 

Upon  this  testimony,  it  is  now  contended 
that  the  plaintiffs  were  manufacturers;  t.  c, 
that  "according  to  Mr.  Ollendorff's  testi- 
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mony  the  waists  were  made  according  to  his 
own  directions,  so  that  his  principals,  the 
plaintiffs,  stand  in  the  place  of  the  manu- 
facturer." The  term  "manufacturer,"  in 
its  ordinary  acceptation,  describes  one  who, 
through  his  skill  and  labor,  shapes  or  com- 
bines material  into  a  new  product.  Under 
various  statutes,  such  as  tax  laws,  the  term 
may  be  extended  and  made  to  include  oth- 
ers, for  the  purposes  of  such  laws.  Such 
cases  are  the  following  relied  on  by  de- 
fendant's counsel:  State  v.  Clarke,  64 
Minn.  666,  67  N.  W.  1144,  where  the  stat- 
ute defined  the  term  "manufacturer"  for 
the  purpose  of  taxation.  Hendy  ▼.  Soule, 
Deady,  400,  Fed.  Cas.  No.  6,369,  which  held 
that  one  having  the  entire  control  of  the 
manufacture  and  sale  of  a  patented  ma- 
chine was  a  manufacturer,  within  a  certain 
tax  statute.  Com.  y.  Thackara  Mfg.  Co. 
166  Pa.  610,  27  Atl.  13. 

These  cases  are  not  in  point  on  the  ques- 
tion before  us,  which  must  be  settled  by 
the  common-law  rule  as  to  what  the  dis- 
tinction is  between  a  manufacturer  and  a 
dealer.  The  theory  upon  which  the  war- 
ranty as  to  quality  is  to  be  implied  against 
the  manufacturer,  and  not  against  the  deal- 
er, is  that  the  former  must  know  his  own 
methods  of  manufacture,  and  the  purpose 
for  which  his  product  is  designed,  and  may 
properly  be  held  to  have  contracted  to  pro- 
duce a  merchantable  article  for  such  pur- 
poses. See  Brenton  v.  Davis,  8  Blackf.  317, 
44  Am.  Dec.  769;  Hoe  v.  Sanborn,  21  N. 
Y.  652,  78  Am.  Dec.  163.  But  a  dealer^— 
i.  e.,  one  who  merely  buys  to  sell  again  (see 
Norris  Bros.  v.  Com.  27  Pa.  494;  Overall 
V.  Bezeau,  37  Mich.  606) — ^is  not  presumed 
to  possess  such  knowledge.  He  is  an  inter- 
mediary between  the  manufacturer  and  the 
consumer.  "He  is  not  dependent  for  his 
profits  on  the  labor  he  bestows  upon  his 
commodities,  but  on  his  labor  arid  skill  and 
foresight  in  watching  the  market." 

The  contention  that  these  plaintiffs  were 
manufacturers  appears  to  rest  upon  the 
claim  that  they  directed  and  dictated  the 
method  of  manufacture,  and  rests  on  no 
more  substantial  foundation  than  the  an- 
swer, "Yes,"  made  by  Ollendorff  to  the  ques- 
tion, "You  give  directions  -to  them  as  to 
their  manufacture,  don't  you?"  When  this 
is  read  in  the  light  of  the  other  testimony, 
It  cannot  reasonably  be  inferred  that  he  did 
move  than  to  order  from  the  foreign  manu- 
facturer a  given  quantity  of  waists  of  a  cer- 
tain pattern,  a  sample  of  which  had  been 
previously  furnished  them  by  the  manufac- 
turer, and  shown  to  the  defendant.  The 
learned  circuit  judge  did  not  err  in  instruct- 
ing the  jury  that  plaintiffs  were  merely 
dealers,  and  not  manufacturers. 

Custom:  Counsel  for  defendant  allege 
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ror  opon  tlie  refusal  of  the  court  to  per- 
3iit  evidence  to  prove  that  this  sale  was 
nade  with  reference  to  a  fixed  custom  of 
manufacture, — ».  e,,  for  the  warp  to  run 
k'Tigthwise  and  not  crosswise  of  the  gar- 
ment,— and  that  it  was  the  practice  of  all 
serehants  dealing  in  New  York  in  relation 
to  such  goods  to  select  only  with  a  view 
t')  design,  relying  upon  the  custom  of  the 
tnanufacturers  in  regard  to  weave  and  tex- 
tiire.  We  understand  this  to  mean  that,  in 
buying  these  waists,  defendant  merely  ex- 
amined the  pattern  of  the  garment,  relying 
opon  the  alleged  common  custom  of  manu- 
fictttrers  to  have  the  warp  run  up  and  down 
instead  of  around  the  garment,  and  there- 
fore a  warranty  that  they  should  be  so  made 
rltould  be  found,  and,  incidentally,  that  de- 
fendant should  be  excused  for  not  examin- 
ing the  sample  as  to  quality  and  merchant- 
ability. In  other  words,  that  this  contract 
fiiould  not  be  construed  as  the  law  ordinar- 
ily construes  it,  but  at  variance  with  tlic 
imi\  rule  of  law  applicable.  Such  a  con- 
tention was  made  in  the  case  of  Barnard 
T.  Kellogg,  supra,  where  it  was  claimed 
that,  by  the  custom  of  merchants  and  deal- 
rrs  in  foreign  wool,  there  was  an  implied 
varranty  that  the  same  is  not  falsely  or 
<i<^itfully  packed.  This  claim  was  sus- 
tained in  the  trial  court,  but  was  reversed 
T'n  review.  The  court,  speaking  through  the 
late  Mr.  Justice  Davis,  said:  "It  is  to  be 
r^?rftted  that  the  decisions  of  the  courts  de- 
fining what  local  usages  may  or  may  not  do 
bave  not  been  uniform.  In  some  judicial 
tribunals  there  has  been  a  disposition  to 
narrow  the  limits  of  this  species  of  evidence, 
in  others  to  extend  them,  and  on  this  ae- 
^nnt  mainly  the  contiict  in  decision  arises. 
Bat  if  it  is  hard  to  reconcile  all  the  cases, 
it  may  be  safely  said  they  do  not  differ 
M  much  in  principle  as  in  the  application 
of  the  rales  of  law.  The  proper  office  of  a 
CQstom  or  usage  in  trade  is  to  ascertain 
sM  explain  the  meaning  and  intention  of 
tbe  parties  to  a  contract,  whether  written 
or  in  parol,  which  could  not  be  done  with- 
f^nt  tbe  aid  of  this  extrinsic  evidence.  It 
does  not  go  beyond  this,  and  is  used  as  a 
Bwde  of  interpretation  on  the  theory  that 
^  parties  knew  of  its  existence  and  con- 
tracted with  reference  to  it.  It  is  often 
^ployed  to  explain  words  or  phrases  in 
A  contract  of  doubtful  signification,  or 
vhieh  may  be  understood  in  different  senses, 
recording  to  the  subject-matter  to  which 
thev  are  applied.  But  if  it  be  inconsistent 
»ith  the  contract,  or  expressly  or  by  neees- 
ttry  implication  contradicts  it,  it  cannot  be 
f'wived  in  evidence  to  affect  it.  .  .  . 
^Mge,  aavs  Tx)rd  Lyndhurst,  'may  be  ad- 
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missible  to  explain  what  is  doubtful;  it  is 
never  admissible  to  contradict  what  is 
plain.'  .  .  .  And  it  is  well  settled  that 
usage  cannot  be  allowed  to  subvert  the  set- 
tled rules  of  law.  Whatever  tends  to  un- 
settle the  law,  and  make  it  different  in  the 
different  communities  into  which  the  state 
is  divided,  leads  to  mischievous  conse^ 
quences,  embarrasses  trade,  and  is  against 
public  policy.  If,  therefore,  on  a  given  state 
of  facts,  the  rights  and  liabilities  of  the 
parties  to  a  contract  are  fixed  by  the  gen- 
eral principles  of  the  common  law,  they  can- 
not be  changed  by  any  local  custom  of  the 
place  where  the  contract  was  made.  In 
this  case  the  common  law  did  not,  on  the 
admitted  facts,  imply  a  warranty  of  the 
good  quality  of  the  wool,  and  no  custom  in 
the  sale  of  this  article  can  be  admitted  to 
imply  one.  A  contrary  doctrine,  says  the 
court  in  Thompson  v.  Ashton,  14  Johns.  317, 
would  be  extremely  pernicious  in  its  con- 
sequences, and  render  vague  and  uncertain 
all  the  rules  of  law  on  the  sales  of  chat- 
tels.' 

"In  Massachusetts,  where  this  contract 
was  made,  the  more  recent  decisions  on  the 
subject  are  against  the  validity  of  the  cus- 
tom set  up  in  this  case.  In  Dickinson  v. 
Gay,  7  Allen,  29,  83  Am.  Dec.  656,  which 
was  a  sale  of  cases  of  satinets  made  by  sam- 
ples, there  were  in  both  the  samples  and  the 
goods  a  latent  defect  not  discoverable  by 
inspection,  nor  until  the  goods  were  print- 
ed, so  that  they  were  unmerchantable.  It 
was  contended  that,  by  custom,  there  was 
in  such  a  case  a  warranty  implied  from  the 
sale  that  the  goods  were  merchantable.  But 
the  court,  after  a  full  review  of  all  the  au- 
thorities, decided  that  the  custom  that  a 
warranty  was  implied,  when  by  law  it  was 
not  implied,  was  contrary  to  the  rule  of  the 
common  law  on  the  subject,  and  therefore 
void.  If  anything,  the  case  of  Dodd  v.  Far- 
low,  11  Allen,  426,  87  Am.  Dec.  726,  is  more 
conclusive  on  the  point.  There  forty  bales 
of  goat  skins  were  sold  by  a  broker,  who 
put  into  the  memorandum  of  sale,  without 
authority,  the  words  'to  be  of  merchantable 
quality  and  in  good  order.' 

"It  was  contended  that,  by  custom,  in  all 
sales  of  such  skins,  there  was  an  implied 
warranty  that  they  were  of  merchantable 
quality,  and  therefore  the  broker  was  au- 
thorized to  insert  the  words,  but  the  court 
held  the  custom  itself  invalid.  They  say: 
•It  contravenes  the  principle  which  has  been 
sanctioned  and  adopted  by  this  court  upon 
full  and  deliberate  consideration,  that  no 
usage  will  be  held  legal  or  binding  on  par- 
tics,  which  not  only  relates  to  and  regulates 
a  particular  course  or  mode  of  dealing,  but 
10 
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whieh  also  ingrafts  on  a  contract  of  sale 
a  stipulation  or  obligation  which  is  incon- 
sistent with  the  rule  of  the  common  law 
on  the  subject.'  It  is  clear,  therefore,  that 
in  Massachusetts,  where  the  wool  was  sold 
and  the  seller  lived,  the  usage  in  question 
would  not  have  been  sanctioned. 

"In  New  York  tliere  are  some  cases  which 
would  seem  to  have  adopted  a  contrary 
view,  but  the  earlier  and  later  cases  agree 
with  the  Massachusetts  decisions.  The 
question  in  Frith  v.  Barker,  2  Johns.  327/ 
was  whether  a  custom  was  valid  that  freight 
must  be  paid  on  goods  lost  by  peril  of  the 
sea,  and  Chief  Justice  Kent,  in  deciding 
that  the  custom  was  invalid,  says:  'Though 
usage  is  often  resorted  to  for  explanation  of 
commercial  instruments,  it  never  is,  or 
ought  to  be,  received  to  contradict  a  settled 
rule  of  commercial  law.'  In  Woodruff  v.  Mer- 
chants' Bank,  25  Wend.  673,  a  usage  in  the 
city  of  New  York  that  days  of  grace  were 
not  allowed  on  a  certain  description  of  com- 
mercial paper  was  held  to  be  illegal.  Nel- 
son, Chief  Justice,  on  giving  the  opinion  of 
that  court,  says:  'The  effect  of  the  proof 
of  usage  in  this  case,  if  sanctioned,  would 
be  to  overturn  the  whole  law  on  the  sub- 
ject of  bills  of  exchange  in  the  city  of  New 
York;'  and  adds:  'If  the  usage  prevails 
there,  as  testified  to,  it  cannot  be  allowed  to 
control  the  settled  and  acknowledged  law 
of  the  state  in  respect  to  this  description  of 
paper.'  And  in  Beirne  v.  Dord,  5  N.  Y.  95, 
56  Am.  Dec.  321,  the  evidence  of  a  custom 
that,  in  the  sale  of  blankets  in  bales,  where 
there  was  no  express  warranty,  the  seller 
impliedly  warranted  them  nil  equal  to  a 
sample  shown,  was  held  inadmissible,  be- 
cause contrary  to  the  settled  rule  of  law 
on  the  subject  of  chattels.  But  the  latest 
authority  in  that  state  on  the  subject  is 
the  case  of  Simmons  v.  Law,  3  Keyes,  219. 
That  was  an  action  to  recover  the  value  of 
a  quantity  of  gold  dust  shipped  by  Simmons 
from  San  Francisco  to  New  York  on  Law's 
line  of  steamers,  which  was  not  delivered. 
An  <ittempt  was  made  to  limit  the  liability 
of  the  common  carrier  beyond  the  terms  of 
the  contract  in  the  bill  of  lading,  by  proof 
of  the  usage  of  the  trade,  which  was  well 
known  to  the  sliippcr,  but  the  evidence  was 
rejected.  The  court,  in  commenting  on  tlie 
question,  say:  'A  clear,  certain,  and  distinct 
contract  is  not  subject  to  modification  by 
proof  of  usage.  Such  a  contract  disposes 
of  all  customs  by  its  own  terms,  and  by  its 
terms  alone  is  the  conduct  of  the  parties 
to  be  regulated,  and  their  liability  to  be 
determined.' 

"In  Pennsylvania  this  subject  has  been 
much  discussed,  and  not  always  with  the 
20  L.R.A.(N.S.) 


same  result.  At  an  early  day  the  supreme 
court  of  the  state  allowed  evidence  of  usage 
that,  in  the  city  of  Philadelphia,  the  s^Iier 
of  cotton  warranted  against  latent  defecU, 
though  there  was  neither  fraud  on  his  part 
nor  actual  warranty.  .  .  .  Chief  Jus- 
tice Gibson,  at  the  time,  dissented  from  the 
doctrine,  and  the  same  court,  in  later  cases, 
has  disapproved  of  it,  .  .  .  and  now 
holds  that  a  usage,  to  be  admissible,  'must 
not  conflict  with  the  settled  rules  of  lav, 
nor  go  to  defeat  the  essential  terms  of  the 
contract.' 

"It  would  unnecessarily  lengthen  thi» 
opinion  to  review  any  further  the  American 
authorities  on  tliis  subject.  It  is  enough  to 
say,  as  a  general  thing,  that  they  are  in 
harmony  with  the  decisions  already  noticed. 
See  the  American  note  to  Wigglesworth  t. 
Dallison,  1  Smith,  Lead.  Cas.  8th  ed.  928, 
where  the  cases  are  collected  and  distinc- 
tions noticed." 

As  said  by  Mr.  Mechem,  §  1326,  and 
shown  by  the  above-cited  case:  "How  far 
usage  may  affect  the  question  is  not,  per- 
haps, entirely  settled.  It  is  clear,  how- 
ever, that  local  usages  cannot  defeat  the 
express  terms  of  the  contract,  nor  can  thev 
contravene  the  settled  principles  of  the  law. 
If,  therefore,  the  sale  was  made  under  such 
circumstances  that  the  law  does  not  im- 
pute a  warranty,  usage  will  be  ineffectual 
to  add  one;  if,  under  the  circumstances, 
the  law  does  raise  a  warranty,  usage  will 
not  be  permitted  to  defeat  it." 

It  is  also  urged  that  there  was  a  war- 
ranty of  fitness  of  the  waists  for  the  pur- 
pose for  which  they  were  made, —  t.  €.,  for 
use  as  wearing  apparel, — ^which  use  plain- 
tiffs must  have  known  to  have  been  in- 
tended. We  are  of  the  opinion  that  this 
contention  should  not  prevail. 

In  Hudson  v.  Roos,  72  Mich.  363,  40  N. 
W.  467,  the  mirror  furnished  had  a  latent 
defect.  The  court  said  that  the  particular 
purpose  for  which  she  purchased  was  made 
known.  This  cause  might  apparently  have 
been  and  probably  was  decided  upon  the 
points,  first,  that  the  glass  furnished  did 
not  equal  the  sample;  and  second,  that  it 
was  or  was  not  replaced  within  an  agreed 
time,  within  which  plaintiff  undertook  to 
remove  the  latent  defect  through  resilver- 
ing  the  mirror. 

In  the  present  case,  while  it  cannot  be 
denied  that  the  vendor  must  have  under- 
stood that  waists  were  made  for  wear,  that 
was  not  the  particular  purpose  for  which 
defendant  purchased,  if  his  purpose  should 
make  anv  difference.  The  waists  were  evi- 
dently  purchased  for  sale,  and  while  it  it 
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manifest  that  unfitness  for  wear  would  also 
militate  against  their  sale,  just  as  unfitness 
of  any  article  for  the  use  that  it  was  de- 
signed for  would  necessarily  impair  its  value 
in  the  market,  and  perhaps  to  the  extent 
of  making  it  unsalable,  the  fact  that  a  vend- 
or who  sells  by  sample  must  know  that  the 
goods  are  bought  for  the  purpose  of  re- 
sale haa  not  been  considered  sufiicient  to 
raise  an  implied  warranty  of  fitness  for  use 
or  sale,  where  the  purchase  is  from  a  deal- 
er. The  cases  cited,  including  our  own  later 
case  of  Kupfer  ▼.  Michigan  Clothing  Co. 
141  Mich.  325,  104  N.  W.  682,  indicates 
thia.  It  would  be  hard  to  find  a  case  closer 
in  point  than  the  one  last  cited.  A  dealer 
sold  corduroy  by  sample.  Its  obvious  pur- 
pose was  to  sell  for  clothing.  Owing  to  a 
latent  defect,  it  was  worthless  for  this  or 
any  other  purpose,  and  necessarily  unmer- 
chantable, but  we  held  that  equality  to  the 
sample  was  the  extent  of  the  warranty.  See 
also  the  following  cases  cited  by  counsel: 
Seitz  ▼.  Brewers'  Refrigerating  ^fach.  Co. 
141  U.  8.  510,  35  L.  ed.  837,  12  Sup.  Ct. 
Rep.  46;  Pratt  v.  Metzger,  78  Ark.  177, 
95  S.  W.  451;  Gossler  v.  Eagle  Sugar  Re- 
finery, 103  Mass.  334;  Wisconsin  Red 
Pressed-Brick  Co.  v.  Hood,  54  Minn.  543, 
56  X.  W.  165. 

We  understand  that  the  defendant  bases 
hia  claim  upon  the  proposition  that  the 
plaintiffs  are  to  be  considered  the  manufac- 
turers of  the  waists.  As  a  fact,  it  is  self- 
evident  that  they  have  nothing  to  do  with 
the  manufacturing.  They  are  nothing  more 
than  dealers,  who,  receiving  lines  of  samples 
of  goods  which  the  manufacturer  makes, 
sell  them  by  sample^  and  either  carry  them 
in  stock,  or  order  nf^^r  sales  are  made.  We 
tlink  that  such  de&lers  cannot  be  called 
^manufacturers"  in  any  sense,  and  we  are 
avrare  of  do  case  which  would  justify  such 
a  holding.  We  find  nothing  in  the  record 
that  would  justify  the  inference  that  the 
crmtract  was  one  made  with  the  foreign 
cr>DO(>rn,  through  agents.  It  appears  to  have 
Wn  an  order  given  to  dealers  in  this  coun- 
try, who  obtain  and  import  their  goods  to 
fill  their  orders  from  a  foreign  manufac- 
turer or  dealer. 

To  recapitulate,  we  find:  First.  That 
ih^se  plaintiffs  were  dealers,  and  not  mami- 
farturers.  Second.  That  the  sale  was  by 
■ample,  and  no  error  is  assigned  upon  the 
pr«>pnsition  that  the  goods  furnished  equaled 
t;<»  sample.  Third.  Under  the  proofs,  there 
«as  no  warranty  that  the  goods  should  be 
R<»!-'»»>antable,  or  of  their  fitness  for  use 
hy  defendant's  customers.  Fourth.  No  er- 
r  T  was  committed  in  rejecting  the  offered 
t«^timony  or  usage. 

7]jr  judgment  is  affirmed. 
;'0  I-.K.A.rX.S.) 
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CORA    ]MAY    BUCHANAN,    by    Guardian 
ad  Litem,  Impleaded,  etc.,  Appt., 

V. 

WILLIAM  N.  HUNTER. 

(—  Neb.  — ,  127  N.  W.  166.) 

Ward  —  sale  of  real  estate  by  guardian 
—  nature. 

1.  A  sale  of  real  estate  by  a  guardian  of 
an  insane  ward,  under  license,  for  the  pur- 
pose of  paying  debts  due  from  the  ward, 
is  a  proceedinpf  in  reniy  and  not  adverse  to 
the  interests  of  the  ward. 

Same  »  notice  to  — necessity  for, 

2.  In  such  cases  the  provisions  of  §  49, 
chap.  23,  Comp.  Stat.  1909,  do  not  require 
the  service  of  the  notice  of  the  application 
for  a  license  to  be  made  upon  the  insane 
ward. 

Same  —  approval  of  guardian's  bond  — 
necessity  for. 

3.  Where  a  license  was  legally  issued  for 
the  sale  of  the  real  estate  of  an  insane 
ward,  the  property  sold  for  its  value,  the 
sale  confirmed,  deed  made,  and  the  pro- 
ceeds duly  accounted  for  by  the  guardian, 
the  sale  will  not  be  held  void  upon  col- 
lateral attack  for  the  sole  reason  that  the 
guardian's  bond,  required  by  §  54,  chap. 
23,  Comp.  Stat.  1909,  made  to  the  judge 
of  the  district  court,  was  not  formally  ap- 
proved by  such  judge. 

Guardian  ad  litem  of  insane  person  — 
right  to  appeal. 

4.  The  duties  of  a  guardian  ad  litem, 
duly  appointed  by  a  court  to  defend  the  in- 
terests of  an  insane  ward,  do  not  neces- 
sarily terminate  with  the  decision  of  the 
case  in  which  he  was  appointed,  but  he 
has  authority,  in  a  proper  case,  to  appeal 
said  cause  to  the  court  of  last  resort. 

(Fawcett,  J.,  dissents  from  proposition  3.) 

(June  29,  1910.) 

Headnotes  by  Reese,  Ch.  J. 

Note,  ^  Necessity  of  notice  to  insane 
person  of  appUcation  for  sale  of  his 
property  to  pay  debts. 

The  few  reported  cases  upon  this  sub- 
ject agree  with  Buchanan  v.  Hunteb  that 
it  is  not  necessary  that  a  notice  of  an  ap- 
plication for  the  sale  of  a  lunatic's  real 
estate  to  pay  his  debts  should  be  served 
upon  him. 

Such  was  the  rule  laid  down  in  ^fohr  v. 
^Tanierre,  101  U.  S.  417,  25  L.  ed.  1052, 
which  is  cited  and  sufiiciently  set  out  in 
the  foregoing  opinion.  To  tlie  contrary  was 
the  decision  in  Mohr  v.  Tulip,  40  W\a.  67, 
a  case  involving  the  same  lunatic,  but 
which  was  decided  prior  to  the  decision 
of  the  case  in  the  United  States  Supreme 
Court.  But  in  a  subsequent  case,  also  in- 
*  volving  the  san.e  lunatic,  Mohr  v.  Porter, 
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APPEAL  by  the  guardian  ad  litem  of  Cora 
May  Buchanan  from  a  judgment  of  the 
Dietrict  Court  for  Otoe  County  in  plaintiff's 
favor  in  an  action  brought  to  quiet  title  to 
certain  real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  F.  Moran,  guardian  ad  litem, 
in  propria  persona: 

It  is  essential  that  the  ward  have  notice  of 
the  application  of  the  guardian  to  sell  her 
real  estate  to  pay  debts.  No  notice  having 
been  given  her,  the  sale  is  absolutely  void. 

Myers  V.  McGavock,  39  Neb.  843,  42  Am. 
St.  Rep.  627,  68  N.  W.  622;  Bennett  v. 
Hayden,  146  Pa.  686,  23  Atl.  266. 

Unless  the  sale  is  made  by  the  authority 
of  a  court  having  jurisdiction,  the  sale  ia 
void. 

Griswold  v.  Butler,  3  Conn.  231 ;  Rannella 
V.  Gemer,  80  Mo.  474;  New  England  Loan 
k  T.  Co.  V.  Spitler,  64  Kan.  570,  38  Pac. 
799. 

The  provisions  of  the  statutes  requiring 
a  guardian  licensed  to  sell  the  real  estate 
of  his  ward,  to  give  bond  to  the  judge  of 
the  district  court,  to  be  approved  by  such 
judge,  is  mandatory;  and  if  the  bond  is  not 
approved  by  the  judge,  the  sale  is  void. 

Bachelor  v.  Korb,  58  Neb.  122,  76  Am. 
St.  Rep.  70,  78  N.  W.  486;  Weld  v.  John- 
son Mfg.  Co.  84  Wis.  637,  54  N.  W.  336,  998 ; 
Holden  v.  Curry,  86  Wis.  504,  65  N.  W. 
966;  Currie  v.  Stewart,  26  Miss.  646;  Bab- 
cock  V.  Cobb,  11  Minn.  347,  Gil.  247;  Ruck- 
er  V.  Dyer,  44  Miss.  691 ;  Williams  v.  Mor- 
ton, 38  Me.  47,  61  Am.  Dec.  229;  Barnett 
V.  Bull,  81  Ky.  127;  Stewart  v.  Bailey,  28 
Mich.  261;  Ryder  v.  Flanders,  30  Mich. 
336. 

,  A  court  of  equity  has  no  power,  directly 
or  indirectly,  to  confirm  a  private  sale  made 
by  an  unauthorized  person  of  an  infant's 
land. 

Kinslow  V.  Grove,  98  Ky.  266,  32  S.  W. 
933. 

Courts  have  no  inherent  power  to  make 
sales  of  infant's  lands,  but  the  power  to  do 
so  rests  solely  upon  statute. 

Hoback  v.  Miller,  44  W.  Va.  635,  29  S. 
E.  1014. 

Receipts  of  purchase  money  by  the  com- 
mittee, for  a  lunatic's  interest  in  real  es- 


tate irregularly  sold  by  the  sheriff,  do  not 
estop  a  later  committee  from  recovering 
possession  of  such  property,  notwithstand- 
ing valuable  improvements  have  been  made 
by  the  purchaser. 

Warden  v.  Eichbaum,  14  Pa.  121 ;  Bache- 
lor V.  Korb,  supra;  Wilkinson  v.  Filby,  24 
Wis.  441;  Requa  v.  Holmes,  26  N.  Y.  338; 
Rowe  V.  Griffiths,  67  Neb.  488,  78  N.  W. 
20. 

The  rule  of  caveat  emptor  applies  to  a 
purchaser  at  a  guardian's  sale  of  the  real 
estate  of  his  ward. 

Bachelor  v.  Korb,   supra. 

Mr.  Paul  Jessen,  for  appellee  William 
N.  Hunter: 

The  doctrine  of  caveat  emptor  cannot  be 
invoked  by  Mrs.  Buchanan. 

Tarnow  v.  Carmichael,  82  Neb.  1,  116  N. 
W.  1032. 

Mr.  Edward  F.  Warren  for  the  general 
guardians,  Warren  D.  and  Emery  D.  Tib- 
bits. 

Reese.  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  facts  in  this  case,  as  shown  by  the 
pleadings    and    evidence,    may    be    briefly 
stated  as  follows:     In  1891  Cora  May  Bu- 
chanan was  the  owner  in  fee  of  lots  1  and 
2,  in  block  3,  in  Gray's  addition  to  the  vil- 
lage of  Syracuse,  Otoe  county,  in  this  state, 
and  was  managing  and  controlling  her  own 
property.    There  was  a  small  house  on  lot 
2.    Lot  1,  a  corner  lot,  was  vacant.    Desir- 
ing to  build  a  house  on  lot  1,  she  applied 
to  W.  E.  Page,  a  lumber  dealer  in  Syra- 
cuse, for  the  loan  of  sufficient  money   for 
the  construction  of  the  house,  or  that  she 
be  furnished  with  the  material  necessary  for 
that  purpose  and  for  which  she  could  pay 
a  part  of  the  purchase  price.     A  contract 
was   entered    into    and    the    material    fur- 
nished, and  for  which  she  made  a  partial 
payment,   but  much   less   in   amount   than 
what    she    had    promised    and    doubtless 
thought  she  could  pay.     The  material  was 
furnished  and  the  house  partly  construct- 
ed.    Mechanics'   and   laborers'   liens    accu- 
mulated, which  were  canceled  by  Page  un- 
til he  had  invested  in  the  property  between 
$880    and    $900,    and    which    were    claims 


61  Wis.  487,  8  N.  W.  364,  Mohr  v.  Tulip 
was  overruled,  and  the  decision  was  in  line 
with  the  United  States  Supreme  Court. 

So,  in  Agricultural  Ins.  Co.  v.  Barnard, 
96  N.  Y.  525,  the  court,  citing  Mohr  v. 
Manierre,  supra,  said:  "The  committee  is 
the  proper  person  upon  whom  all  notices  in- 
tended for  the  lunatic  or  affecting  his  rights 
of  property  are  required  to  be  served,  and 
in  applying  to  the  court  for  leave  to  dis- 
pose of  the  property  of  the  lunatic,  he  rep- 
resents that  person,  and  is  not  required  to 
give  notice  of  his  proceedings  to  him." 
29  L.R.A.(N.S.) 


A  sale  of  the  real  property  by  the  guard- 
ian of  a  lunalic  will  not  be  set  aside  be- 
cause no  notice  of  the  proceedings  to  have 
him  declared  a  lunatic  or  of  the  petition  for 
the  sale  of  the  proper tv  was  given  to  him. 
Smith  V.  Burnham,  1  Aik.    (Vt.)    84. 

So,  also,  in  Dutcher  v.  Hill,  29  Mo.  271, 
77  Am.  Dec.  572,  it  was  held  that  the  valid- 
ity of  the  sals  of  the  lands  of  a  lunatic 
could  not  be  attacked  upon  the  ground  that 
no  notice  of  the  inquisition  had  been  served 
upon  him.  W.  M.  Q. 
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against  Mrs.  Bnchanan  and  largely,  if  not 
entirely,  against  the  property.  In  the  mean- 
time Mrs.  Buchanan  had  become  insane, 
and  not  competent  to  transact  her  own  busi- 
ness or  manage  her  property  or  affairs,  nor 
had  she  the  means  whereby  the  indebted- 
ness could  be  paid  or  her  house  completed. 
Her  mother,  Mary  A.  Tibbits,  and  her  three 
brothers,  Emery  D.  Tibbits,  Arthur  D.  Tib- 
bits,  and  Warren  D.  Tibbits,  were  residents 
of  Otoe  county,  and  were  her  only  prospec- 
tive heirs  and  the  only  persons  interested  in 
ber  personal  or  financial  welfare,  she  be- 
ing a  widow  and  childless.  Her  father  was 
deceased,  and  she  had  no  near  relatives  save 
those  above  named.  She  was  placed  in  the 
hospital  for  the  insane  near  the  city  of  Lin- 
coln, where  she  now  is,  with  no  prospect  of 
recovery.  Soon  after  her  failure  to  complete 
her  house  on  lot  1,  and  on  the  30th  day 
of  July,  1902,  Emery  D.  Tibbits,  one  of  the 
brothers  above  referred  to,  was  duly  ap- 
pointed her  guardian  by  the  county  court  of 
Otoe  county,  he  having  qualified  as  required 
bv  law,  and  entered  upon  the  discharge  of 
his  duties  as  such  guardian.  Subsequent 
thereto  he  made  his  application  to  the  judge 
of  the  district  court  of  Otoe  county  for  li- 
cense to  sell  lot  1  for  the  purpose  of  paying 
the  liens  upon  the  property,  alleging  that 
its  value  was  $800.  The  county  commis- 
sioners gave  their  approval  of  the  proposed 
sale,  the  license  was  granted,  bond  was  given 
by  the  guardian,  and  the  lot  sold  to  W.  E. 
Page  for  the  sum  of  $725,  the  sale  confirmed 
and  deed  executed.  The  price  for  which  the 
lot  was  sold  was  applied  to  the  payment,  in 
part,  of  Page's  claims;  the  unpaid  remain- 
der was  canceled  by  him,  so  that  the  real  re- 
sults of  the  sale  were  more  than  the  value 
of  the  property.  The  only  alleged  defect  in 
this  proceeding  was  the  failure  to  serve  no- 
tice on  Mrs.  Buchanan,  and  it  is  claimed 
that  for  that  reason  the  sale  was  void.  This 
presents  the  question  as  to  whether  such  no- 
tiee  was  essential  to  the  jurisdiction  of  the 
eoort  granting  the  license. 

In  support  of  the  contention  that  such  no- 
tice was  necessary  to  confer  jurisdiction 
and  that  the  sale  without  it  was  void,  we 
are  cited  to  Myers  ▼.  McGavock,  39  Neb. 
843,  42  Am.  St.  Rep.  627,  68  N.  W.  522. 
In  that  case  the  guardian  applied  for  a  li- 
cense to  sell  the  real  estate  of  his  minor 
vards  for  the  purpose  of  raising  funds  to 
be  used  in  their  maintenance  and  educa- 
tion, and  the  eontention  was  made  that  the 
>ak  was  Toid  for  the  reason  that  the  no- 
tice of  the  application  was  not  served  upon 
the  warda.  That  contention  was  based  on 
§  49,  chap.  23,  Comp.  SUt  1 909  ( Cobbey's 
Anno.  SUt  1909,  §  5418),  which  is  as  fol- 
lows: "A  copy  of  such  order  shall  be  per- 
»0BallT  served  on  the  next  of  kin  of  such 
»  LRJL(KJS.) 


ward,  and  on  all  persons  interested  in  the 
estate,  at  least  fourteen  days  before  the 
hearing  of  the  petition,  or  shall  be  published 
at  least  three  successive  weeks  in  such  news- 
paper circulating  in  the  county  as  the  court 
shall  specify  in  the  order."  The  court,  by 
a  commissioner,  held  that,  as  the  proceed- 
ing had  for  its  object  the  maintenance  and 
education  of  the  wards,  and  therefore  was 
for  their  benefit,  it  was  not  adversary,  and 
no  notice  as  to  them  was  necessary.  It  is 
true  that  the  commissioner  held  in  the  opin- 
ion, by  way  of  argument,  but  not  deciding 
any  question  involved  in  the  case,  that,  had 
tlie  application  been  for  any  other  purpose 
than  the  maintenance  and  education  of  the 
wards,  a  different  rule  would  have  been  ap- 
plied, and  a  notice  would  have  been  neces- 
sary. But  this  was  purely  dictum,  and 
such  holding  was  in  no  sense  necessary  to 
the  decision  of  the  case  then  pending. 

We  have  searched  the  statute  in  vain  for 
any  intimation  of  a  rule  different  in  one 
case  from  the  other.  It  is  provided  in  §  22, 
chap.  34,  Comp.  Stat.  1909  (Cobbey's  Anno. 
Stat.  §  5302),  that  guardians,  whether  for 
minors  or  other  persons,  shall  pay  all  just 
debts  due  from  the  ward  out  of  his  personal 
estate  and  the  income  of  his  real  estate, 
if  sufllcient;  or  if  not,  then  out  of  his  real 
estate  upon  obtaining  a  license  for  the  sale 
thereof,  and  disposing  of  the  same  in  the 
manner  provided  by  law.  The  statutes  con- 
fer jurisdiction  upon  the  district  court  and 
the  judge  thereof  to  grant  licenses  to  guar- 
dians to  sell  the  real  estate  of  their  wards. 
If  it  is  proper  and  legal  to  issue  the  license 
in  a  case  brought  for  one  purpose,  it  must 
be  equally  so  in  all,  for  the  statutes  make 
no  distinction.  As  bearing  upon  the  ques- 
tion upon  whom  the  notice  must  be  served, 
under  the  provisions  of  §  49,  above  quoted, 
reference  might  be  made  to  §  109  of  the 
same  chapter,  which  provides:  "All  those 
who  are  next  of  kin  and  heirs,  apparent  or 
presumptive,  of  the  ward,  shall  be  consid- 
ered as  interested  in  the  estate,  and  may 
appear  and  answer  to  the  petition  of  the 
guardian,  and  when  personal  notice  of  the 
time  and  place  of  hearing  the  petition  is 
required  to  be  given,  they  shall  be  notified 
as  persons  interested  according  to  the  pro- 
visions respecting  similar  sales  by  execu- 
tors and  administrators,  contained  in  this 
subdivision."  Such  are  the  "persons  inter- 
ested in  the  estate,"  referred  to  in  §  49. 
We  think  it  must  be  conceded  that  there  is 
no  direct  provision  of  the  statute  requir- 
ing notice  of  the  application  to  be  served 
upon  the  ward. 

In  Mohr  v.  Manierre,  101  U.  S.  417,  25 
L.  ed.  1052,  a  question  quite  similar  to  this 
was  under  consideration  by  the  Supreme 
Court  of  the  United  States.     In  that  case 
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the  contention  arose  upon  the  alleged  fail- 
ure of  the  guardian  of  an  insane  ward  to 
publish  notice  in  the  manner  provided  by 
the  statutes  of  Wisconsin,  some  claiming 
that  the  notice  was,  and  others  that  it  was 
not,  published  for  the  full  period  required 
by  the  statute.  In  writing  the  opinion  Mr. 
Justice  Field  said:  "We  shall  assume, 
however,  that  the  notice  was  not  published 
for  the  full  period  prescribed,  and  the  ques- 
tion for  consideration  is  whether  such  omis- 
sion, all  other  requisites  of  the  statute  hav- 
ing been  complied  with,  rendered  the  order 
of  the  court  invalid  as  against  the  plain- 
tiff Alohr,  the  then  lunatic;  or,  in  other 
words,  whether  such  publication  was  essen- 
tial to  the  jurisdiction  of  the  court  to  grant 
the  license  to  sell."  After  stating  the  stat- 
ute and  discussing  the  subject  at  some 
length,  it  is  said:  "It  is  apparent  from  these 
sections  that  the  publication  of  notice  of  the 
hearing  is  only  intended  for  the  protection 
of  parties  having  adversary  interests  in  the 
property,  and  is  not  essential  to  the  juris- 
diction of  the  court.  It  may  be  dispensed 
with  if  the  parties  having  such  interests 
consent  to  the  sale.  The  consent  could  not 
be  signed  by  the  lunatic,  for  he,  by  his  con- 
dition, would  be  incapable  of  giving  a  con- 
sent, and  yet,  upon  the  others'  consent,  the 
court  could  proceed  to  act  without  notice  to 
him.  Nor,  indeed,  was  there  any  reason 
why  publication  of  notice  should  be  made 
for  other  parties  than  those  who  held  adver- 
sary interests.  The  lunatic  could  not  be  af- 
fected by  such  publication  any  more  than 
by  his  consent.  The  application  of  the  guar- 
dian to  the  county  court  was  required  by 
the  law  only  as  a  check  against  any  im- 
provident action  by  him.  There  was  noth- 
ing in  the  nature  of  the  proceedings  which 
required  a  notice  of  any  kind,  so  far  as  the 
rights  of  the  lunatic  were  concerned.  The 
law  would  have  been  free  from  objection 
had  it  simply  authorized,  upon  the  consent 
of  the  court,  a  sale  of  the  lunatic's  prop- 
erty for  the  payment  of  his  debts.  The  au- 
thority of  the  court  in  tlmt  case,  as  in  this, 
would  have  existed  to  license  the  sale  when- 
ever it  appeared  that  the  personal  estate 
of  the  lunatic  was  insufficient  to  pay  his 
debts,  and  that  a  sale  of  his  real  property 
was  necessary  for  that  purpose.  There  is 
no  charge  of  fraud  in  the  action  of  the 
guardian,  nor  is  it  suggested  that  the  prop- 
erty sold  did  not  bring  a  fair  price.  The  sim- 
ple question  is  whether,  as  against  the  lu- 
natic, the  license  to  sell  was  invalid  for  in- 
sufficient publication  of  notice  of  the  hear- 
ing, the  same  being,  as  already  stated,  re- 
quired only  for  the  protection  of  other  par- 
ties interested  in  tlie  estate.  The  decision 
of  this  court  in  Grignon  v.  Astor,  2  How. 
319,  11  L.  ed.  283,  to  which  we  have  already 
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referred,  would  seem  to  be  decisive  on  this 
point.  Indeed,  it  goes  beyond  what  is  re- 
quired for  the  affirmance  of  the  judgment 
here." 

The  case  of  Mickel  v.  Hicks,  19  Kan.  578, 
27  Am.  Rep.  161,  cited  in  Myers  v.  McGa- 
vock,  supra,  is  not  in  point  in  that  case  nor 
in  this,  to  the  extent  that  the  question  there 
was  as  to  the  proceedings  of  an  adminis- 
trator in  the  sale  of  real  estate,  under  the 
statutes  of  that  state,  in  the  matter  of  giv- 
ing notice.    The  question  arose  as  to  wheth- 
er the  sale  of  real  estate  by  an  administra- 
tor was  not  a  proceeding  in  rem.     Judge 
Brewer,  in  writing  the  opinion,  says:     "An 
examination  of  the  authorities  discloses  a 
wonderful  disagreement."      (Citing  a  num- 
ber of  cases  holding  that  they  do.)      He, 
however,  gives  his  adherenoe  to  the  oppo- 
site view,  apparently,  that  upon  the  death 
of  the  owner  of  real  estate,,  the  title  and 
possession  pass  immediately  to  his   heirs; 
that  it  is  not  sold  as  of  course,  but  only 
when  necessary  to  pay  the  debts  of  the  de- 
ceased; that  until  that  fact  is  judicially  es- 
tablished the  heirs  may  not  be  devested  of 
their  title,  and  before  one  is  devested  of  title 
to  property,  he  ought  to  have  his  day  in 
court. 

In  Scarf  v.  Aldrich,  97  Cal.  360,  33  Am. 
St.  Rep.  190,  32  Pac.  324,  the  statute  re- 
quired the  order  of  the  sale  of  the  ward's 
real  estate  to  be  "personally  served  on  the 
next  of  the  kin  of  the  ward,  and  upon  all 
persons  interested  in  the  estate,"  etc  ( which 
is  identical  with  the  statute  in  this  state), 
or  the  publication  thereof  for  three  succes- 
sive weeks.  It  was  contended  that,  by  rea- 
son of  a  defective  notice,  the  sale  was  void. 
It  was  also  contended  that  proceedings  by 
a  guardian  for  the  sale  of  his  ward's  land 
were  adverse  to  the  ward,  and  that  a  sub- 
stantial compliance  with  the  statute  was  a 
prerequisite  for  obtaining  authority  to  pro- 
ceed. Upon  this  part  of  the  case,  the  court 
said:  "Respondent's  principal  error  lies 
in  the  first  part  of  his  contention,  viz,,  that 
the  proceedings  are  adverse  to  the  ward,  for 
in  fact  the  proceedings  are  by  the  ward  and 
for  his  benefit.  Our  statute  does  not  re- 
quire that  notice  shall  be  given  to  or  served 
upon  the  ward,  thus  emphasizing  what  is 
apparent  from  the  nature  and  object  of  the 
proceeding,  and  clearly  distinguishing  it 
from  a  proceeding  by  an  administrator  to 
sell  the  real  estate  of  the  intestate  to  pay 
debts,  which  is  clearly  adverse  to  the  heir, 
and  therefore  a  valid  and  sufficient  notice 
to  the  heir  is  essential  to  give  the  court  ju- 
risdiction over  him  as  a  party  to  the  pro- 
ceeding. But  in  the  case  of  guardians'  sales, 
the  minor  is  in  court  by  the  filing  of  the 
petition,  and  submits  his  property  to  the  ju- 
risdiction and  order  of  the  court.    An  order 
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f«»r  the  sale  of  the  property  is  not  an  order 
a^inst  or  adverse  to  the  minor,  but  is  a 
granting  of  his  request.  It  is  not  a  judg- 
ment in  personam,  but  operates  only  on  the 
property,  and  is  therefore  in  rem*'  See 
aUo  Agricultural  Ins.  Co.  v.  Barnard^  06 
N.  Y.  525. 

In  21  Cyc.  Law  &  Proc.  p.  125,  it  is  said 
in  the  text  that  "in  many  jurisdictions  it 
is  held  that,  in  the  absence  of  a  statutory 
requirement,  notice  is  not  required  to  be 
fiven  upon  application  for  the  sale  of  the 
Und  of  minors,"  citing  cases  from  a  num- 
ber of  states.  It  must  be  conceded  that, 
aside  from  the  holdings  of  the  court  in  this 
state,  there  is,  to  use  the  language  of  Judge 
Brewer  in  Mickel  v.  Hicks,  supra,  "a  won- 
derful disagreement"  of  authorities.  It  is 
true,  we  think,  that  practically  all  agree 
that  if  a  proceeding  by  a  guardian  to  sell 
rnal  estate  of  his  ward  is  not  adversary, 
but  in  the  nature  of  a  proceeding  in  rem, 
and  the  statute  does  not  in  terms  require 
iU^  notice  to  be  served  upon  the  ward,  the 
fiilure  to  cause  such  notice  to  be  served 
will  not  render  the  sale  invalid.  Many  of 
the  courts  have  held  that  the  application  to 
sell  real  estate  by  an  administrator  is  an 
Adverse  proceeding,  while  a  similar  applica- 
tion by  a  guardian  to  sell  the  land  of  his 
ward  is  not ;  but  we  do  not  call  to  mind  any 
ca<«c  holding  the  reverse,  the  reasons  given 
U-ing  substantially  as  stated  in  Mohr  v. 
Manierre,  101  U.'s.  424,  25  L.  ed.  1055, 
hereinabove  referred  to.  In  this  state  it 
has  been  heretofore  held  in  at  least  two 
caaes  that  an  application  by  an  adminis- 
trator to  sell  real  estate  belonging  to  the 
folate  of  which  he  is  such  administrator  is 
not  an  adversary  proceeding,  but  in  rem*. 
McClay  T.  Foxworthy,  18  Neb.  295,  25  N. 
W.  86,  and  Schroeder  v.  Wilcox,  39  Neb. 
136,  57  N.  W.  1031,  which  are  followed  and 
tpproved  in  Bnisha  v.  Phipps,  86  Neb.  822, 
:26  N.  W.  856.  Such  being  the  rule  adopt- 
ffi  in  this  jurisdiction,  it  follows  with  the 
Wronger  reason  that  it  must  be  held  to  ap- 
ply to  the  sale  in  question,  and  that  it  was 
n«jt  void.  We  therefore  hold  that  the  sale 
f't  the  lot  referred  to  as  lot  1  was  valid  and 
transferred  the  title  thereto  to  the  pur- 
ehuer. 

The  attack  made  upon  plaintiff's  title  to 
H  2  is  upon  the  ground  that  the  bond  of 
the  guardian  giyen  to  the  judge  of  the  dis- 
trict court  in  connection  with  the  applica- 
tion for  license  to  sell  said  lot  2  was  ap- 
proved by  the  clerk  of  the  district  court, 
an!  not  by  the  judge,  as  required  by  §  5423, 
'W.h*»v*8  Anno.  Stat.  1909,  and  that  for  that 
r»av^n  the  sale  of  said  lot  was  void.  In 
■'f  p (ft  of  this  contention  the  case  of  Bache- 
l<^r  T.  Korb,  58  Neb.  122,  76  Am.  St.  Rep. 
T^^.  73  X.  W.  435,  in  connection  with  a  num- 
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ber  of  decisions  of  other  courts,  is  cited. 
So  far  as  the  record  shows,  every  essential 
step  in  the  proceeding,  except  as  to  the 
approval  of  the  bond,  was  regular  and  in 
strict  accordance  with  the  requirements  of 
the  statute. 

W^ith  the  exception  of  the  testimony  of 
E.  F.  Warren,  Esq.,  who  was  the  attorney 
for  the  guardian  in  the  application  for  li- 
cense to  sell,  the  record  is  bare  of  any  facts 
in  connection  with  what  occurred  at  the 
time  the  bond  was  approved.  Mr.  Warren 
stated  frankly  upon  the  witness  stand  that, 
as  the  transaction  occurred  some  three  or 
four  years  before  the  giving  of  his  testi- 
mony, his  memory  was  not  clear  upon  the 
subject.  He  was  asked  to  give  his  best  rec- 
ollection of  the  transaction.  His  answer 
was:  "As  I  recollect  this  proceeding,  I 
came  into  court  when  Judge  Jessen  (the 
judge  of  the  district  court)  was  on  the 
bench.  It  was  in  the  morning.  I  then  pre- 
sented to  him  the  papers  in  the  case,  to- 
gether with  the  bond,  for  signature,  and 
that  he  was  busy  hearing  some  other  mat- 
ters, and  he  said  to  take  it  to  the  clerk 
of  the  court.  Now,  that's  my  recollection 
of  the  way  that  was.  Of  course,  as  I  said 
before,  I  wouldn't  swear  to  it,  because  that 
was  about  three  or  four  years  ago;"  and 
that  he  then  took  the  bond  to  the  clerk. 
There  is  no  showing  in  the  record  that  the 
district  court  was  not  in  session  on  the  date 
of  the  approval  of  the  bond,  and  we  must 
assume  that  Mr.  Warren's  recollection  in 
that  particular  was  correct.  Had  he  been 
mistaken,  the  attorney  representing  the  op- 
posite side  of  the  case  would  certainly  have 
shown  it,  the  records  being  at  hand  at  the 
time.  This  being  true,  the  act  of  the  judge 
and  clerk  must  be  held  to  have  been  the 
action  of  the  court,  and  the  question  arises. 
Would  this  slight  deviation  render  the 
whole  proceeding  void?  The  bond  was  made 
payable  to  the  judge  oi  the  district  court, 
as  required  by  law. 

In  Bachelor  ▼.  Korb,  supra,  it  is  said, 
quoting  from  vhe  opinion:  "This  bond  was 
never  presented  to,  nor  in  any  manner  ap- 
proved by,  the  judge  of  said  district  court. 
It  was,  however,  filed  in  the  court  and  ap- 
proved by  the  clerk  thereof."  So  far  as  is 
shown  by  the  decision,  the  court  was  not 
in  session  and  the  bond  was  filed  in  vaca- 
tion, without  the  knowledge  or  acquiescence 
of  the  judge,  and  wholly  without;  his  di- 
rection or  approval,  and  the  sale  was  held 
void.  In  this  respect  that  case  is  to  be 
distinguished  from  this,  and  is  no  authority 
for  holding  the  sale  in  this  case  void.  In 
the  course  of  the  opinion,  the  writer,  at 
page  127  of  58  Neb.,  refers  to  the  opinion 
written  by  himself  in  Myers  v.  McGavock, 
39  Neb.  843,  42  Am.  St*.  Rep.  627,  58  N, 
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W.  622,  and  quotes  from  what  is  said  at 
page  865  of  39  Neb.,  a  part  of  which  is  as 
follows:  "On  the  trial  of  the  case  at  bar 
the  defendants  proved,  by  the  attorney  who 
conducted  the  proceeding  on  behalf  of  the 
guardian,  that  the  bond  was  in  fact  pre- 
sented to  and  approved  by  the  presiding 
judge.  The  fact  of  the  approval  of  the  bond, 
like  any  other  fact,  might  be  proved  by  the 
best  evidence  attainable.  We  are  of  opin- 
ion, however,  that  in  this  collateral  proceed- 
ing the  guardian's  deed  .could  not  be  de- 
clared void  because  the  bond  filed  for  the 
purpose  of  obtaining  the  license  to  sell  the 
real  estate  was  not  formally  approved.  Em- 
ery V.  Vroman,  19  Wis.  689,  88  Am.  Dec. 
726;  Pursley  v,  Hayes,  22  Iowa,  11,  92  Am. 
Dec.  350;  Hamiel  v.  Donnelly,  75  Iowa,  93, 
39  N.  W.  210." 

We  have  examined  the  cases  cited  and 
find  that  they  fully,  and  without  reserva- 
tion, sustain  the  reasoning  of  the  commis- 
sioner i^  both  the  Bachelor  v.  Korb  and 
Myers  y;  McGavock  Cases,  supra,  and  that, 
by  the  reasoning  and  logic  of  both  cases, 
the  sale  in  this  case  should  be  held  valid. 
It  may  not  be  amiss  to  here  state  that  the 
record  and  proofs,  as  touching  both  sales 
involved  in  this  inquiry,  show  that  the  ut- 
most good  faith  has  characterized  every  step 
taken  by  the  two  guardians  (brothers  of 
Mrs.  Buchanan)  and  by  the  purchasers  of 
the  lots  in  question.  In  each  case  the  prop- 
erty was  sold  for  its  full  value,  and  her  es- 
tate has  received  full  and  due  credit,  and  ac- 
tually received  the  benefits  of  the  amounts 
for  which  the  lots  were  sold.  There  is  no 
semblance  of  fraud  on  the  part  of  anyone 
connected  with  either  of  the  transactions, 
and  we  the  more  readily  affirm  the  decision 
of  the  district  court. 

After  the  suit  was  commenced  the  de- 
fendants, the  Tibbits,  having  failed  to  an- 
swer, a  default  was  entered  against  them, 
including  W^arren  D.  Tibbits,  the  guardian 
of  Mrs.  Buchanan.  The  court  then  appoint- 
ed Mr.  W,  F.  Moran  guardian  ad  litem,  who 
filed  his  answer  consisting  of  a  general  de- 
nial and  alleging  a  number  of  affirmative 
defenses.  Subsequently  the  guardian  and 
other  members  of  the  family  obtained  leave 
and  answered,  setting  up  the  facts  and  in 
substance  admitting  plaintiff's  equities. 
The  guardian  ad  litem  remained  in  the  case, 
seeking  to  support  the  title  of  the  ward, 
and  when  the  cause  was  determined  in  favor 
of  plaintiff  took  this  appeal.  Practically 
from  the  date  of  the  filing  of  the  answers 
by  the  general  guardian  and  other  presump- 
tive heirs  of  Mrs.  Buchanan,  there  arose 
something  of  a  contention  between  the  gen- 
eral guardian  and  the  guardian  ad  litem,  as 
to  the 'right  of  the  latter  to  maintain  con- 
trol of  the  defense  and  take  this  appeal. 
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f  A  motion  to  dismiss  the  appeal  was  filed  in 
this  court  and  overruled.  At  each  step  of 
the  proceeding  the  authority  of  the  guardian 
ad  litem  has  been  questioned,  as  matter  of 
law,  and  we  are  asked  to  decide  the  ques- 
tion as  to  the  continued  powers  of  siich 
guardian.  In  22  Cyc.  Law  &  Proc.  p.  706, 
the  subject  of  the  powers  of  guardians  ad 
litem  is  discussed  and  cases  cited  in  sup- 
port of  the  text,  but  of  which  the  limited 
time  at  our  disposal  will  not  permit  a  re- 
view. It  must  be  sufficient  to  say  that  it 
is  there  shown  that  such  guardian  does  not 
become  functus  officio  by  the  rendition  of 
a  judgment  or  decree  in  the  cause  in  which 
he  has  been  appointed,  but  that  he  may 
take  and  prosecute  an  ap]>eal  therefrom.  In 
all  cases  he  should  exercise  care  to  subserve 
and  conserve  the  interests  of  his  ward  alone. 
Wirth  V.  Weigand,  85  Neb.  115,— L.R.A. 
(N.S.)— 122  N.  W.  714. 

The  judgment  of  the  District  Court  is  in 
all  things  affirmed. 

Letton  and  Sedgwick,  J  J.,  concurring: 
We  concur  in  the  conclusion,  but  express 
no  opinion  aa  to  the  third  point  in  the  syl- 
labus and  the  second  point  discussed  in  the 
opinion. 

■ 

Fawcett,  J.,  dissenting: 

I  am  unable  to  reconcile  the  majority 
opinion  with  §  54,  chap.  23,  Comp.  Stat 
1009,  or  with  the  construction  of  that  stat- 
ute so  clearly  and  distinctly  made  in  Bache- 
lor V.  Korb,  58  Neb.  122,  76  Am.  St  Rep. 
70,  78  N.  W.  485.  The  section  of  th^  stat- 
ute reads:  "Every  guardian  licensed  to  sell 
real  estate,  as  aforesaid,  shall,  before  the 
sale,  give  bond  to  the  judge  of  the  disli'ict 
court,  with  sufficient  surety  or  sureties,  to 
be  approved  by  such  judge,  with  condition 
to  sell  the  same  in  the  manner  prescribed 
by  law  for  sales  of  real  estate  by  executors 
and  administrators,  and  to  account  for  and 
dispose  of  the  proceeds  of  the  sale  in  the 
manner  provided  by  law." 

In  construing  that  statute  in  Bachelor  ▼. 
Korb,  the  first  three  paragraphs  of  the  syl- 
labus read  as  follows:  "1.  The  provision 
of  the  statute  (Comp.  Stat.  1897,  chap.  23, 
§  64)  requiring  a  guardian  licensed  to 
sell  the  real  estate  of  his  wards,  to  give 
a  bond  to  the  judge  of  the  district  court, 
to  be  approved  by  such  judge,  is  mandatory. 
2.  The  district  courts  are  not  invested  with 
discretion  to  require  or  not  a  guardian  ap- 
pointed in  this  state,  when  licensed  to  sell 
lands  in  this  state  of  his  wards,  to  give 
the  bond  required  by  said  §  54.  3.  Such  a 
guardian's  sale  of  the  lands  of  his  ward  is 
void  unless,  before  such  sale,  the  guardian 
executes  the  bond  required  by  said  §  54. 
The  judge  of  the  district  court  granting  tlie 
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license  must  be  the  obligee  in  the  bond,  and  | 
it  must  be  approved  by  such  judge." 

It  is  not  disputed  that  the  district  judgo 
did  not  approve  the  bond.  The  uncontra- 
dicted evidence  shows  that  the  attorney  for 
the  guardian  tendered  the  bond  to  the  dis- 
trict judge  while  he  was  upon  the  bench 
hearing  a  case,  and  that  the  judge,  without 
even  looking  at  the  bond,  directed  counsel^ 
to  take  it  to  the  clerk.  The  bond  was  taken 
to  the  clerk  and  by  him  approved.  In  my 
judgment  and  under  the  rule  announced  in 
Bachelor  t.  Korb,  the  bond  was  absolutely 
void.  It  will  uot  do  to  say  that  the  action 
of  the  judge  while  upon  the  bench,  in  direct- 
ing the  attorney  to  take  the  bond  to  the 
clerk,  was  an  approval  by  the  judge.  If 
tbe  statute  permitted  the  approval  of  such 
bond  by  the  court,  I  think  it  is  clear  that 
that  would  have  been  suflicient.  But  the 
court  IB  not  given  the  power  to  approve  such 
bond.  The  bond  must  run  to  the  district 
judge,  and  must  be  approved  by  him  as 
judge,  and  not  when  sitting  as  a  court. 
Such  a  proceeding  is  purely  statutory  and 
tbe  statute  must  be  literally  complied  with. 
The  fact  that  the  purchaser  acted  in  good 
faith  and  paid  a  full  consideration  for  the 
property  cannot  avail  him  anything.  He 
vas  bound  to  know  that  the  guardian  had 
no  authority  to  make  the  sale.  In  the 
eighth  paragraph  of  the  syllabus  in  Bache- 
lor V.  Korb,  we  held:  "The  rule  of  caveat 
emptor  applies  to  a  purchaser  at  a  guar- 
dian^s  sale  of  the  real  estate  of  his  ward." 

In  Veeder  v.  McKinley-Lanning  Loan  & 
T.  Co.  61  Keb.  892,  907,  86  N.  W.  982,  Bache- 
lor V.  Korb,  supra,  is  cited  with  approval 
and  quoted  from  as  follows:  "The  rule  of 
caveat  emptor  applies  to  a  purchaser  at  a 
guardian's  sale  of  the  real  estate  of  his 
ward.  .  .  .  But  the  defendants  in  error, 
though  they  may  have  paid  a  valuable  con- 
liderattoR  for  this  real  estate,  are  not  in- 
nocent purchasers  of  it.  One  who  purchases 
real  estate  at  a  guardian's  sale,  or  pur- 
chases from  the  vendee  of  that  sale,  must 
take  notice  at  his  peril  of  the  authority  of 
tbe  guardian  to  make  the  sale.  The  doc- 
trine of  caveat  emptor  applies  to  purchasers 
at  guardian's  sales." 

In  Neary  ▼.  Neary,  70  Neb.  319,  324,  97 
X.  \V.  302,  304,  we  again  put  the  seal  of  our 
approval  upon  Bachelor  v.  Korb,  in  the  fol- 
kjwing  language:  "The  cases  of  Bachelor 
V.  Korb,  58  Neb.  122,  76  Am.  St.  Rep.  70, 
78  N.  W.  485,  and  of  Veeder  v.  McKinley- 
Lanning  Loan  &  T.  Co.  61  Neb.  892,  86  N. 
W.  982,  are  instructive  cases  upon  the  doc- 
trine foltowed  in  this  state." 

If  I  could  see  any  way  to  affirm  the  judg- 
ment in  the  case  at  bar,  without  doing  vio- 
lence to  the  statute  and  to  our  former  hold- 
ings, I  would  be  glad  to  do  so.  But,  how- 
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ever  unfortunate  the  situation  of  the  pur- 
chaser at  the  guardian's  sale  may  be,  the 
court,  in  my  judgment,  is  powerless  to  givo 
him  any  relief  in  this  case. 
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LAURA  DRAPER  et  al. 

V. 

SAMUEL  T.  CLAYTON  et  al.,  Appts. 
(—  Neb.  — ,  127  N.  W.  369.) 

Homestead  ~  power  of  county  court  to 
decree. 

1.  A  decree  of  the  county  court  assum- 
ing to  vest  in  a  widow  the  absolute  title 
to  a  homestead  selected  from  the  lands  of 
her  deceased  husband  is  void,  as  an  exer- 
tion of  power  not  granted  by  the  Constitu- 
tion or  laws  of  the  state. 

Same  ~  ex  parte  order  *  estoppel. 

2.  An  ew  parte  order  made  upon  a  wid- 
ow's application,  setting  apart  to  her  a 
homestead  interest  in  the  lands  of  her  de- 
ceased husband,  will  not  estop  his  children, 
residing  at  that  time  in  the  county  where 
the  homestead  is  situated,  and  who  have 
not  subsequently  ratified  the  order,  or 
otherwise  waived  their  right,  to  object 
thereto. 

Constitutional  law  —  due  process  ^ 
curative  act. 

3.  Chapter    32,    §    1,    Laws    Neb.    1895 

Headnotes  by  Root,  J. 

Note.  —  Right  of  life  tenant  who  pays 
off  Hens  or  encumhrances,  as  against 
remainderman. 

This  note  does  not  cover  the  general  ques- 
tion as  to  the  duty  of  the  life  tenant  to 
keep  down  the  interest  or  to  pay  off  en- 
cumbrances. Nor  does  it  cover  the  broad 
question  of  the  apportionment  of  the  bur- 
den of  encumbrances  between  life  tenants 
and  remainderman. 

The  cases  are  agreed  that  where  a  life 
tenant  pays  off  a  mortgage  outstanding 
against  the  estate,  he  is  entitled  to  reim- 
bursement from  the  remainderman;  Jones 
V.  Gilbert,  135  111.  27,  25  N.  E.  566;  Bono 
v.  Kelsey,  53  111.  App.  295;  Whitney  ▼. 
Salter,  36  Minn.  103,  1  Am.  St.  Rep.  656, 
30  N.  W.  755 ;  Tindall  v.  Peterson,  71  Neb. 
160,  98  N.  W.  088,  6  A.  &  E.  Ann.  Cas.  721 
modified  as  to  amount,  71  Neb.  106,  99  N. 
W,  659,  8  A.  &  E.  Ann.  Cas.  724;  Thomas  ▼. 
Thomas,  17  N.  J.  Eq.  356;  Kocher  v.  Koch- 
er,  56  N.  J.  Ea.  545,  39  Atl.  535;  Shrews- 
bury V.  Shrewsbury,  1  Ves.  Jr.  227. 

And  he  is  likewise  entitled  to  reim- 
bursement where  he  pays  other  debts  and 
encumbrances  outstanding  against  the  es- 
tate. Barnum  v.  Barnum,  42  Md.  253; 
Peck  V.  Glass,  6  How.  (Miss.)  195;  Calli- 
cott  V.  Parks,  58  Miss.  528;  Hunt  v.  Wat- 
kins,  1   Humph.  498. 

And  where  a  life  tenant  pays  a  mortgage 
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(Comp.  Stat.  1909,  cliap.  23  §  29a)  contra- 
venes §  3,  art.  1,  of  the  Constitution  of  the 
state  of  Nebraska,  and  is  null  and  void. 

Guardian  — receipt  for  money  not  re- 
ceived —  estoppel  of  ward. 

4.  An  infant's  guardian,  by  giving  a  re- 
ceipt for  money  not  received  by  her,  but 
purporting  to  have  been  received  in  satis- 
faction of  the  ward's  share  of  a  surplus  over 
and  above  the  appraised  value  of  the  in- 
fant's ancestor's  homestead,  in  proceedings 
prosecuted  under  the  "Baker  act"  (Laws 
1889,  chap.  67),  will  not  estop  the  ward 
from  asserting  his  estate  in  said  homestead. 

Limitation  of  action  —  infant  remain- 
derman —  assertion  of  fee  by  life  ten- 
ant. 

5.  If  a  widow  asserts,  by  virtue  of  a  void 
order  of  the  county  court,  a  title  in  fee 
simple  to  a  homestead  selected  from  her 
late  husband's  lands,  an  infant  child  of  the 
decedent  ordinarily  may,  at  any  time  with- 
in ten  years  after  attaining  his  majority, 
maintain  an  action,  under  §§  57-50,  chap. 
73,  Comp.  Stat.  1909,  for  the  purpose  of 
quieting  his  title  in  said  land. 

Life  tenant  —  satisfaction  of  lien  — 
rifirtit  to  contribution  from  remain- 
derman. 

6.  Where  a  life  tenant  of  real  estate  pays 
off  a  past-due  encumbrance  which  is  a  lien 
upon  the  entire  estate,  he  is  entitled  to 
contribution  from  the  remainderman,  and 
should  recover  from  him  the  difTerence  be- 


tween the  principal  debt  and  the  present 
value  of  an  annuity  equal  to  the  ahiiuji 
interest  charge  running  during  the  years 
which  constitute  the  life  tenant's  expecun 
cy  of  life. 

(Reese,   Ch.  J.,  and   Sedgwick,  J.,  dissent 
from  proposition  2.) 

(July  9,  1910.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Court  for  Hamilton  CountT 
in  favor  of  certain  plaintiffs  in  a  suit  t- 
confirm  plaintiffs'  alleged  title  to  cerUir. 
lands.     Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hainer  &  Smith,  for  appel- 
lants: 

The  county  court  had  jurisdiction  to  av 
sign  a  homestead  to  Mary  J.  Foster  out  of 
the  lands  of  her  deceased  husband  that  )i£<i 
been  occupied  by  the  family. 

Barrick  v.  Horner,  78  Md/253,  44  Am.  St. 
Rep.  283,  27  Atl.  1111;  Guthman  v.  Guth- 
man,  18  Neb.  98,  24  N.  W.  435;  Ackers^^n  v. 
Orchard,  7  Wash.  383,  34  Pac.  1106,  35  Pac. 
605;  Cockey  v.  Cole,  28  Md.  276,  92  Am. 
Dec.  083;  Brandhoefer  v.  Bain,  45  Neb.  7*'". 
64  N.  W.  213;  Spencer  v.  McGonagle,  1'>T 
Ind.  410,  8  N.  E.  266;  Re  Graham,  74  Wif. 
450,  17  Am.  St.  Rep.  174,  43  N.  \V.  148. 


debt,  he  is  entitled  to  a  lien  against  the 
property  for  the  remainderman's  share. 
Jones  V.  Gilbert;  Tindall  v.  Peterson; 
Kocher  v.  Kocher;  and  Whitney  v.  Salter^ 
• — supra;  Bonhoff  v.  Wiehorst,  57  Misc.  456, 
108  N.  Y.  Supp.  437;  Warner  v.  York,  25 
Ohio  C.  C.  310;  Wilder  v.  Wilder,  75  Vt. 
178,  63  Atl.  1072;  Gifford  v.  Fitzhardinge, 
[1899]   2  Ch.  32. 

So,  where  a  life  tenant  purchases  at  an 
execution  sale  of  slaves  in  which  a  life  es- 
tate and  a  reversion  exist,  the  reversioner 
is  bound  to  contribute  his  proportion,  and 
the  life  tenant  has  a  lien  therefor  upon  the 
estate.     Daviess  v.  Myers,  13  B.  Mon.  611. 

And  where  slaves,  without  the  life  ten- 
ant's fault,  ran  away  to  a  free  state,  and, 
in  order  to  restore  them  to  herself  and  the 
remainderman,  the  life  tenant  expended 
more  than  their  value,  it  was  held  in 
Blount  V.  Hawkins,  57  N.  C.  (4  Jones,  Eq.) 
161,  that  the  remainderman  was  bound  to 
contribute  to  the  expense  in  proportion  to 
the  value  of  his  interest  in  tlie  slaves. 

So,  it  was  held  in  Jones  v.  Gilbert,  supra, 
that  a  life  tenant  who  paid  a  certain  amount 
to  release  the  homestead  from  a  mortgage 
should  contribute  ratably  to  the  discharge, 
the  extinguishment  of  the  lien  being  equal- 
ly necessary  to  protect  her  interest. 

The  general  rule  that  where  a  life  tenant 
pays  ofj  a  mortgage  or  other  charge  upon 
the  entire  estate,  he  is  presumed  to  do  so 
for  his  own  benefit,  and  may  preserve  and 
enforce  a  lien  for  reimbursement,  was  ap- 
proved in  Downing  v.  Hartshorn,  69  Neb. 
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364,  111  Am.  St.  Rep.  555,  95  N.  W.  801: 
but  the  question  involved  there  w*as  winter 
the  life  tenant's  wife's  right  of  homesitui: 
had  been  defeated  by  the  husband's  re** 
signment  of  a  mortgage  which  had  l*eeii  an 
encumbrance  upon  the  estate  and  which  hi- 
had  paid. 

And  the  general  rule  as  to  a  life  tenarl'^ 
right  to  reimbursement  was  recognize  1  in 
Melms  V.  Pabst  Brewing  Co.  93  VVis.  14i\ 
66  N.  W.  244,  but  in  that  case  it  was  lull 
that  grantees  of  the  life  tenant  who  sup 
posed  that  they  were  purchasing  a  fee,  an-l 
assumed  a  mortgage  as  part  of  the  on 
sideration,  could  not  recover  the  animnii 
paid  on  the  mortgage  from  the  rernaind^T 
man,  upon  discovering  that  they  had  only 
obtained    a    life   estate. 

A  second  life  tenant  who  purchases  at  a 
tax  sale  resulting  from  the  first  life  ten 
ant's  failure  to  pay  the  taxes  is  entitletl  to 
a  lien  for  contribution  from  the  remainder- 
man, but  he  cannot  set  up  his  tax  titk 
against  the  remainderman.  Defreeso  v. 
Lake,  109  Mich.  415,  32  L.R.A.  744.  C3 
Am.  St.  Rep.  584,  67  N.  \N.  505;  Phelan  v. 
Bovlan,  25  Wis.  679. 

So,  in  Fidelity  Ins.  T.  &  S.  D.  Co.  t 
Dietz,  132  Pa.  36,  18  Atl.  1090,  the  M 
that  a  life  tenant  allowed  the  interest  tc 
remain  unpaid,  and  that  the  foreclosure  of 
a  mortgage  resulted,  was  held  not  to  pre- 
vent him  from  purchasing  at  the  sale,  or 
to  affect  the  title  of  his  mortgagees  « 
against  the  remaindefman. 

But  where  propertjy  in  which  a  life  tf* 
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Thfi  Hct  of  the  legislature  which  confirms 
nd  leiniHzes  judgments  and  decrees  ren- 
ered  bv  county  courts  under  the  Baker  act 
%  not  inimical  to  any  of  the  provisions  of 
lie  state  Constitution,  and  the  legislature 
a«I  full  and  plenary  power  with  respect  to 
iich  legislation. 

('o)es  V.  Madison  County,  Breese,  115,  12 
Im.  Dec.  1C1;  Goshen  v.  Stonington,  4 
'onn.  209,  10  Am.  Dec.  121;  Mechanics*  & 
\  Bank  v.  Union  Bank,  22  Wall.  276,  22 
..  ed,  871 ;  Iowa  R.  Land  Co.  v.  Soper,  39 
or..i,  ]]2;  Bennett  v.  Fisher,  26  Iowa,  497. 

The  plaintiffs  are  estopped  from  main- 
ainincr  their  alleged  cause  of  action. 

ITawley  v.  Von  Lanken,  75  Neb.  597,  106 
I  W.  456;  Mote  v.  Kleen,  83  Neb.  585, 
31  Am.  St.  Rep.  654,  119  N.  W.  1125. 

Messrs.  J.  J.  Sullivan,  John  C.  Mar- 
in, and  George  W.  Ayres,  for  appellees: 

The  decree  of  the  county  court  which  pur- 
mied  to  give  Mary  J.  Foster  a  fee-simple 
itie  to  the  premises  in  controversy  was  null 
md  void,  in  so  far  as .  it  assumed  to  con- 
•;r  any  more  than  a  life  estate  in  the  prem- 
ses  upon  Mrs.  Foster. 

Finders  v.  Bodle,  68  Neb.  57,  78  N.  W. 

The  decree  a.ssuming  to  vest  an  absolute 
itie  to  tlie  premises  in  controversy  in  the 


widow  of  Jasper  A.  Foster  being  void,  it 
was  not  necessary  to  institute  proceedings 
for  a  reversal  or  modification  of  such  de- 
cree. 

Freeman,  Judgm.  4th  ed.  §  117;  Black, 
Judgm.  §§  170,  278. 

The  act  of  the  legislature  which  attempt- 
ed to  validate  decrees  previously  rendered 
under  the  so-called  Baker  act  is  inimical 
to  the  constitutional  provision  that  "no  per- 
son shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law." 

Maxwell  v.  Goetschius,  40  N.  J.  L.  383, 
29  Am.  Rep.  242;  Pryor  v.  Downey,  50  Cal. 
388,  19  Am.  Rep.  656;  McDaniel  v.  Correll, 
19  111.  226,  68  Am.  Dec.  591;  Nelson  v. 
Rountree,  23  Wis.  368;  Powers  v.  Bergen,  6 
N.  Y.  358;  Jones  v.  Perry,  10  Ycrg.  59,  30 
Am.  Dec.  430;  Shonk  v.  Brown,  61  Pa.  320; 
Alter's  Appeal,  67  Pa.  341,  5  Am.  Rep.  433; 
Denny  v.  Mattoon,  2  Allen,  361,  79  Am. 
Dec.  784. 

Root,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  in  equity  to  confirm 
plaintiff's  title  to  a  tract  of  land.  Two  of 
the  plaintiffs  were  given  partial  relief,  and 
the  defendants  appeal. 

In  1880,  Jasper  Foster  received  a  patent. 


:ate  existed  was  subject  to  a  mortgage 
rhich  was  a  lien  thereon,  and  the  duty  of 
>a\ing  the  interest  rested  upon  the  life 
iHunt.  the  grantee  of  the  life  tenant  was 
:eM  not  entitled  to  enforce  contribution 
from  the  remainderman  for  the  sum  paid 
upon  an  invalid  sale  of  the  property,  which 
"^M  had  because  of  the  alleged  failure  of 
the  life  tenant  to  pay  the  interest.  Bowen 
r.  Brrcran,  119  Mich.  218,  76  Am.  St.  Rep. 
5S7.  77  N.  W.   942. 

.\nd  where  the  intention  of  a  widow  in 
p3>in^  off  an  encumbrance  was  to  benefit 
kr  daujjhter  and  grandson,  and  there  was 
apparently  no  intention  on  her  part  to 
tt-ep  the  mortgage  alive,  she  will  not  be 
ral.rnjjated  to  the  mortgagee's  rights.  Kin- 
kfcid  V.  Ryan,  65  N.  J.  Eq.  726,  55  Atl.  730. 

Since  life  tenants  are  bound  to  keep  the 
interest  down,  they  will  not  be  allowed  a 
^lim  therefor  against  the  remainderman. 
Callicntt  V.  Parks,  58  Miss.  528;  Thomas 
▼.  Thomas,  17  N.  J.  Eq.  356;  Hunt  v.  Wat- 
kin?,  supra. 

The  simple  payment  of  a  mortgage  which 
tt  a  charge  upon  the  estate  without  more 
b»  been  held  sufficient  to  establish  the 
ri?ht  of  the  tenant  for  life  making  such 
payment  to  have  the  charge  raised  out  of 
t^ewtate.  Re  Harvey  [1896]  1  Ch.  137; 
Burrell  ▼.  Egremont,  7  Beav.  205,  18  Eng. 
I'ul.  Cap.  540. 

^,  where  a  life  tenant  purchases  a  debt 
»Mch  is  a  charge  against  the  estate,  the 
prwTimption  is  that  he  has  purchased  for 
'"^is  henefit.  and  that  he  did  not  intend  to 
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exonerate  the  estate  in  remainder,  and  he 
is  entitled  to  contribution  from  the  remain- 
derman.    Barnum  v.  Barnum,  42  Md.  253. 

In  Adams  v.  Angell,  L.  R.  5  Ch.  Div. 
645,  where  the  question  involved  was  as  to 
the  extinguishment  of  the  priority  of  a 
first  mortgage  encumbrance  by  its  payment, 
the  court  said:  "In  a  court  of  equity  it  has 
always  been  held  that  the  mere  fact  of  a 
charge  having  been  paid  off  does  not  decide 
the  question  whether  it  is  extinguished. 
If  a  charge  is  paid  off  by  a  tenant  for  life, 
without  any  expression  of  his  intention,  it 
is  well  established  that  he  retains  the  bene- 
fit of  it  against  the  inheritance." 

This  statement  was  approved  in  Re  Pride 
[1891],  2  Ch.  136,  where  the  owner  of  an 
equity  of  redemption,  whose  title  to  a  part 
01  the  equity  was  disputed,  paid  off  the 
mortgage. 

And  the  fact  that  the  life  tenant  paying 
the  encumbrance  is  the  parent  of  those  en- 
titled to  the  remainder  is  not  sufficient  of 
itself  to  rebut  the  presumption  that  he 
intends  to  ke?p  the  charge  alive  for  his  own 
benefit.     Re  Harvey,  stipra. 

And  the  fact  that  the  mortgage  was  in- 
advertently canceled  will  not  prevent  the 
operation  of  this  rule  where  no  rights  have 
been  affected  thereby.  Kocher  v.  Kocher, 
supra. 

So,  the  entry  of  an  absolute  discharge 
will  not  defeat  the  tenant's  right  to  have 
the  charge  kept  alive.  Gifford  v.  Fita- 
hardinge  [1899]  2  Ch.  32.  J.  T.  W. 
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under  the  Federal  homestead  law,  for  the 
nortlieast  quarter  of  section  30,  in  township 
33,  range  5  west,  in  Hamilton  county.  Fos- 
ter occupied  said  real  estate  as  his  home  un- 
til 1889,  during  which  year  he  died  intes- 
tate, leaving  him  surviving  six  children  and 
his  widow.  At  that  time  Foster  held  an  exec- 
utory contract  for  the  purchase  of  the  south- 
west quarter  of  the  southeast  quarter  of  sec- 
tion 19,  in  said  town  and  range,  and  owed 
thereon  about  $100.  An  administrator  was 
duly  appointed  for  Foster's  estate.  Subse- 
quently, Foster's  widow  made  application 
according  to  the  provisions  of  chapter  57, 
Laws  Neb.  1880,  to  have  the  40  acres  of  land 
above  described  and  the  north  half  of  said 
northeast  quarter  of  section  30  appraised  as 
the  homestead  of  her  late  husband  and  her- 
self. The  county  court  proceeded  in  confor- 
mity with  the  terms  of  said  act,  found  that 
said  120  acres  of  land  had  been  selected  by 
Jasper  Foster  as  his  homestead,  and  that 
the  petitioner  was  entitled  to  select  said 
land  as  her  homestead.  Appraisers  were  ap- 
pointed and  their  appraisal  was  confirmed 
by  the  county  court.  The  widow  elected  to 
accept  the  land  at  its  appraised  value,  and 
paid  to  her  adult  children  their  proportion 
of  two  thirds  of  such  value,  over  and  above 
a  mortgage  lien  thereon  and  the  $1,000  in- 
terest therein,  which  said  act  purports  to 
grant  a  widow  in  her  deceased  husband's 
hmnestead;  she  also  receipted  as  guardian 
for  the  plaintiffs,  her  minor  children,  for 
their  share  of  such  surplus.  The  court  then 
conflrnied  said  proceedings.  The  widow 
thereafter  claimed  to  own  said  real  estate 
in  fee  simple.  The  defendants  assert  title 
thereto  as  her  grantees.  The  appellees  each 
represent  a  one-sixth  interest  in  said  land. 
The  district  court  cliarged  the  land  with 
the  value  of  permanent  improvements  made 
thereon  subsequent  to  Mr.  Foster's  decease, 
subrogated  the  appellants  to  the  rights  of 
the  mortgagee  for  the  amount  due  upon  the 
mortgage  at  the  time  Foster  died,  and  sub- 
sequently satisfied  by  appellants'  grantor, 
confirmed  the  appellants  in  the  right  to  oc- 
cupy and  enjoy  the  north  half  of  the  north- 
east quarter  of  section  30  during  the  natural 
life  of  the  widow,  pave  them  credit  for  taxes 
paid  upon  the  40  acres  in  section  19, 
charged  them  with  the  rents  and  profits  of 
said  tract,  and  decreed  that,  upon  the  pay- 
ment by  each  appellee  of  a  sixth  part  of  the 
difference  between  the  taxes  paid  upon  said 
40  acres  and  the  value  of  said  improve- 
ments, on  the  one  hand,  and  the  rental  value 
of  the  40  acres  on  the  other,  tlic  appoUoos 
should  severally  have  a  writ  of  assistance 
to  place  them  in  possession  of  their  inter- 
est in  said  land :  and  upon  the  death  of  Mrs. 
Foster,  each  appellee,  upon  payment  of  one 
sixth  of  the  amount  due  upon  said  mortgage 
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at  the  date  Foster  died,  and  chargeable 
against  the  80  acres,  should  have  a  like  writ 
to  place  him  in  possession  of  his  interest  iD 
said  real  estate. 

1.  The  appellants  argue  that  the  county 
court  had  authority  independently  of  chap- 
ter 57,  Laws  Neb.  1889,  to  assign  to  the 
widow  a  homestead  estate  in  the  lands  of 
her  deceased  husband,  and,  by  decreeing  an 
estate  in  fee  simple  instead  of  a  life  estate, 
the  court  merely  committed  an  error,  but  its 
judgment  is  not  void.  The  act  of  the  legis- 
lature under  which  the  county  court  as- 
sumed to  set  apart  a  homestead  to  Mrs.  Fos- 
ter was  held  unconstitutional  and  void  sub- 
sequent to  the  proceedings  herein  considere<I. 
Trumble  v.  Trumble,  37  Neb.  340,  55  N.  W. 
869. 

Section  16,  art.  6,  of  the  Constitution  pro- 
vides, among  other  things,  that  "county 
courts  shall  be  courts  of  record,  and  shall 
have  original  jurisdiction  in  all  matters  of 
probate,  settlements  of  estates  of  deceased 
persons,  :  .  .  and  such  other  jurisdiction 
as  may  be  given  by  general  law.  But  they 
shall  not  have  jurisdiction  ...  in  ac- 
tions in  which  title  to  real  estate  is  sought 
to  be  recovered,  or  may  be  drawn  in  ques- 
tion." At  the  time  the  county  court  of 
Hamilton  county  assiuned  to  confirm  in  Mrs. 
Foster  a  title  in  fee  simple  to  the  land  de- 
scribed in  this  action,  there  was  no  statute 
independently  of  the  invalid  act  above  re- 
ferred to,  purporting  to  give  that  court  au- 
thority to  set  off  or  determine  the  bounda- 
ries or  value  of  a  homestead.  Section  22, 
chap.  20,  art.  1,  Comp.  Stat.  1909,  was  then 
in  force  and  provided,  as  it  does  not,  that  all 
writs,  notices,  orders,  citations,  and  other 
process  issued  out  of  the  county  court, 
should  be  served  in  like  manner  as  a  sum- 
mons in  a  civil  action  in  the  district  court, 
and  authorized  that  court  to  direct  the  ser- 
vice of  a  writ  by  publication,  where  person- 
al service  could  not  be  made  in  the  state, 
and  in  the  cases  specifically  provided  by  law. 

By  the  terms  of  chapter  36,  Comp.  Stat 
1909,  the  head  of  a  family  is  authorized  to 
select  a  homestead  not  to  exceed  160  acres 
in  extent  and  $2,000  in  value,  which  shall 
be  exempt  from  sale  upon  attachment  or  an 
ordinary  execution.  Section  17  of  said  chap- 
ter provides  that  the  homestead,  if  selected 
during  the  lifetime  of  the  owner  of  the  fee, 
shall,  upon  his  or  her  death,  vest  for  life  in 
the  surviving  spouse;  remainder,  if  not  oth- 
erwise devised,  in  the  heirs  of  the  fee-hold- 
ing spouse,  and  the  quality  of  exemption  is 
contiiiii^d  as  against  the  creditors  of  the  de- 
ceased. It  has  ever  been  the  policy  of  the 
legislature  to  exempt  a  homestead  from 
forced  sale  upon  attachment  or  ordinary 
execution. 

At  the  time  the  present  Constitution  was 


1910. 


DRAPER  V.  CLAYTON. 


167 


prepared  by  the  constitutional  convention 
md  adopted  by  the  people,  an  act  entitled 
'An  Act  to  Exempt  the  Homestead  of  Fami- 
ies  from  Attachment,  Levy,  or  Sale  upon 
Execution  or  Other  Process  Issuing  out  of 
iny  Court  in  the  State  of  Nebraska,"  ap- 
)roved  February  25,  1875  (Laws,  1876,  p. 
15),  was  in  force.  By  the  provisions  thereof 
;he  homestead  exemption  was  extended  to 
:be  head  of  a  family,  to  his  widow,  to  his  in- 
'ant  childen,  and  to  any  unmarried  child  oc- 
rupying  the  homestead  after  his  decease.  In 
»9e  it  became  necessary  to  ascertain  the  ex- 
^nt  of  the  homestead,  the  district  court,  up- 
)n  application  by  any  person  interested,  ap- 
pointed appraisers  to  view  the  premises  and 
report  concerning  its  value.  The  appraisal 
Tu  conclusive  unless  complaint  was  made, 
uid  in  that  event,  the  court  had  power  to 
:>rder  the  premises  reappraised.  Upon  an 
ipplication  to  the  district  court  by  an  ex- 
Kutor  or  administrator,  to  sell  the  dece- 
dent's land  for  the  payment  of  his  debts,  the 
rourt  had  authority  to  appoint  appraisers  to 
set  apart  the  homestead.  The  Constitution 
of  1866  (art.  4,  §  4)  provided  that  probate 
courts  should  not  have  authority  to  "order 
or  decree  the  sale  or  partition  of  real  es- 
tate;^ otherwise  they  were  to  exercise  such 
jurisdiction  as  might  be  provided  by  law. 
The  Constitution  of  1876  is  more  positive 
in  its  restraint  upon  the  jurisdiction  of  that 
court.  The  course  of  legislation  and  the  de- 
cisions of  this  court  up  to  and  including 
1875  give  no  indication  that  the  county 
enurt  was  vested  with  power  to  hear  and  de- 
termine an  application  to  establish  the  ex- 
istence, limits,  or  value  of  a  homestead,  but 
the  district  court  was  the  forum  wherein  all 
proceeding  were  prosecuted  for  the  protec- 
tion of  that  estate. 

In  1885,  in  Gnthman  v.  Guthman,  18  Neb. 
»^,  24  K.  W.  435,  this  court  held  that  a 
county  court  has  authority  upon  a  widow's 
application  to  set  apart  from  her  deceased 
husband's  lands  the  homestead,  if  none  of 
the  facts  essential  to  create  that  estate  are 
DijntroTerted.  The  reasoning  is  plain  that  the 
central  fact  to  justify  and  support  such  an 
f^rder  is  that  the  designated  land,  or  some 
part  thereof,  constituted  the  homestead  of 
tbe  petitioner  and  her  husband  at  the  time  of 
his  death.  This  fact  being  made  to  appear,  the 
law  determines  the  estate  of  the  widow  and 
the  interest  of  the  remaindermen.  The 
opinion  in  Guthman  ▼.  Guthman  has  never 
^n  oTerraled  or  questioned  by  this  court, 
knt,  OD  the  ecmtrary,  has  been  approved  and 
reaffirmed.  Tyson  v.  Tyson,  71  Neb.  438,  98 
K  W.  1076;  Re  Robertson,  86  Neb.  490,  125 
K  W.  1093.  The  principle  announced  in 
Cuthman  v.  Guthman  is  now  a  rule  of  prop- 
erty in  Nebraska,  and  ought  not  to  be  doubt- 
ed by  practitioners  or  the  courts.  Grand- 
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jean  v.  Beyl,  78  Neb.  354,  110  N.  W.  1108, 
114  N.  W.  414,  15  A,  &  E.  Ann.  Gas.  577. 
At  the  same  time  the  rule  should  not  be  ex- 
tended so  as  to  justify  the  county  courts  in 
assuming  to  try  and  determine  questions  of 
title  connected  with  an  assertion  of  a  home- 
stead estate  in  the  lands  of  a  decedent.  The 
jurisdiction  of  the  probate  court  to  cause  a 
homestead  to  be  appraised  and  set  apart  to 
the  widow  does  not  include  the  right  to  de- 
termine that  the  homestead  estate  is  one  in 
fee.  In  entering  such  a  judgment,  the  court 
would  determine  title,  the  very  subject  with- 
held from  its  jurisdiction  by  the  fundamen- 
tal law.  We  cannot  therefore  accept  the  ar- 
gument of  defendants'  counsel  that  the  order 
confirming  in  the  widow  a  title  in  fee  simple 
was  one  the  court  had  jurisdiction  to  make. 

2.  It  is  contended  that  the  county  court 
had  jurisdiction  independent  of  the  Baker 
act,  to  cause  Foster's  homestead  to  be  as- 
signed to  his  widow,  and  that  since  that 
court  assigned  the  whole  120-acre  tract,  the 
district  court  should  have  respected  the  or- 
der in  so  far  as  it  confirmed  the  appellants 
in  an  estate  during  the  natural  lifetime  of 
the  widow.  The  record  shows  that  no  notice 
was  given  to  these  appellants,  who  were 
then  minors,  except  by  publication  for  one 
week  in  a  local  newspaper.  In  the  absence 
of  a  statute  providing  for  such  method  of 
notice,  this  was  unavailing  to  affect  their 
title  to  the  property.  The  testimony  is  un- 
disputed that  the  40  acres  described  in  the 
contract  were  used  for  pasture  and  were  not 
included  within  the  fence  that  inclosed  Fos- 
ter's Federal  homestead,  and  that  the  last- 
described  tract  was  improved  and  occupied 
by  the  decedent  as  his  home  at  the  time  of 
his  death.  The  district  court  committed  no 
error  in  ignoring  the  proceedings  in  the 
county  court. 

3.  It  is  contended  that  chapter  32  §  1, 
Laws  Neb.  1895,  §  29a,  chap.  23,  Comp.  Stat. 
1909,  cured  all  defects  inhering  in  the  pro- 
ceedings in  the  county  court.  The  act  pur- 
ports to  validate  all  proceedings  prosecuted 
to  judgment  under  the  "Baker  act,"  before 
it  was  held  invalid  by  this  court.  The 
appellees  assail  this  curative  act  on  the 
ground  that  it  contravenes  §  3,  art.  1,  of  the 
Constitution,  which  provides:  "No  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law."  It  will  be  re- 
membered that  §  17,  chap.  36,  Comp.  Stat. 
1909,  provides  that  in  all  cases  where  the 
owner  of  a  homestead  shall  die  intestate,  the 
surviving  spouse  shall  succeed  to  but  a  life 
estate  therein,  with  remainder  to  his  heirs; 
this  statute  was  in  force  during  the  time 
the  Baker  act  appeared  upon  the  statutes, 
and  stiil  is  the  law  in  Nebraska,  and  the 
county  courts  have  at  all  times  been  with- 
out power  to  transfer  the  remainderman's 
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estate  to  the  widow.  If  the  curative  act 
gave  vitality  to  proceedings  prosecuted  un- 
der the  invalid  act,  it  amends  the  homestead 
law  without  mentioning  or  repealing  it,  or 
vests  the  county  courts  with  jurisdiction 
prohibited  by  the  Constitution,  and,  without 
giving  remaindermen  their  day  in  court, 
transfers  their  estates  to  their  ancestor's 
widow.  None  of  these  things  may  the  leg- 
islature lawfully  do.  The  curative  act  is 
therefore  void.  Maxwell  v.  Groetschius,  40 
N,  J.  L.  383,  29  Am.  Rep.  242;  Pryor  v. 
Downey,  50  Cal.  388,  19  Am.  Rep.  656;  Nel- 
son V.  Rountree,  23  Wis.  307;  McCord  v. 
Sullivan,  85  Minn.  344,  80  Am.  St.  Rep. 
561,  88  N.  W.  989;  Finlayson  v.  Peterson, 
5  N.  D.  587,  33  L.R.A.  532,  57  Am.  St.  Rep. 
584,  67  N.  W.  953;  Maguiar  v.  Henry,  84 
Ky.  1,  4  Am.  St.  Rep.  182;  Conway  v.  Cable, 
37  111.  82,  87  Am.  Dec.  240. 

4.  The  defendants  urge  that  the  plain- 
tiffs are  estopped  from  prosecuting  this  ac- 
tion, because  Mrs.  Foster,  as  guardian  for 
the  plaintiffs,  receipted  for  the  share  of  the 
surplus  created  by  her  acceptance  of  the 
homestead  at  its  appraised  value,  which 
they  would  have  received,  if  the  act  were 
valid.  The  proof  is  undisputed  that  the  ap- 
pellees received  no  money  or  other  consider- 
ation from  their  guardian.  For  this  reason 
they  are  not  within  the  rule  announced  in 
Mote  V.  Kleen,  83  Neb.  585,  131  Am.  St.  Rep. 
654,  119  N,  W,  1125,  and  Borcher  v.  Mc- 
Guire,  85  Neb.  646,  124  N.  W.  111.  Nor 
does  the  principle  announced  in  Staats  v. 
Wilson,  76  Neb.  204,  124  Am.  St.  Rep.  806, 
107  N.  W.  230,  109  N.  W.  379,  apply  in  the 
case  at  bar. 

5.  Finally  the  defendants  argue  that  the 
plaintiffs'  laches  should  bar  them  from  equi- 
table relief.  Hawley  v.  Von  Lanken,  75  Neb. 
597,  106  N.  W,  456,  is  cited.  The  instant 
case  is  ruled  by  Holmes  v.  Mason,  80  Neb. 
448,  114N.  W.606,  115  N.  W.  770,  and  Hob- 
son  V.  Huxtable,  79  Neb.  334,  112  N.  W.  658, 
116  N.  W.  278.  Appellees  commenced  their 
action  within  ten  years  of  the  date  the  elder 
attained  his  majority.  A  consideration  of 
the  facts  in  Hawly  v.  Von  Lanken,  supra, 
will  satisfy  the  reader  that  the  principle  of 
estoppel  was  wisely  and  lawfully  applied 
to  defeat  the  plaintiff  in  that  action.  In  the 
case  at  bar  the  appellees  were  infants,  the 
younger  but  three  years  of  age,  when  Jas- 
per Foster  died ;  neither  before  nor  after  at- 
taining majority  have  they,  so  far  as  the 
record  discloses,  done  anything  in  the  prem- 
ises to  in  any  manner  mislead  or  prejudice 
the  defendants,  nor  has  there  been  an  in- 
stant of  time  subsequent  to  the  date  the 
widow  claimed  to  own  the  land  in  fee  simple, 
that  she  or  any  of  her  grantees  could  have 
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prosecuted  any  proceeding  to  lawfully  de- 
vest the  appellees  of  their  title.  The  defenses 
of  estoppel  must  therefore  be  resoh^ 
against  the  defendants. 

6.  The  defendants  say  that,  although  ihtj 
may  not  be  vested  with  an  estate  in  fee  sizc- 
ple  to  the  80  acres,  they  are  life  tenants 
and  the  court  erred  in  postponing  the  e  1- 
lection  of  the  mortgage  lien,  to  which  tlrv 
are  subrogated  by  the  court's  decree.    Wt 
think    there    is    merit    in    this    contenii-  r. 
The  mortgage  constituted  a  lien  upon  t'le  re- 
maindermen's as  well  as  upon  the  life  tt^n* 
ant's  estate.     Before   the  maturity  of  tie 
debt,  it  was  the  duty  of  the  life  tenant,  at 
least  to  the  extent  of  the  rental  value  >i' 
the  property,  to  keep  down  the  annual  in- 
terest; but  he  was  not  compelled  to  pay  uf 
the  principal  sum  when  it  became  due  t 
thereafter.    When  he  satisfieJ  the  mortgage, 
he  had  a  right  to  an  accounting  with  the  re- 
maindermen.     Downing    v.    Hartshorn,   < 
Neb.  364,  111  Am.  St.  Rep.  550,  95  N.  W. 
801.    Where  a  common  charge  rests  up^m  a 
fund  which  belongs  to  several    owners  1} 
simultaneous  but  unequal  titles,  and  the  er- 
tire  charge  is  paid  by  one  owner,  he  ir-ay 
call  upon  the  other  owners  for  contributl  i  ■ 
In  cases  like  the  one  at  bar,  where  one  •— 
tate  is  for  life  and  the  other  in  remair.  >:. 
and  the  life  tenant  pays  the  lien,  to  tliv  r\- 
tent  that  he  has  relieved  his  estate  of  the  in- 
terest charge,  he  has  paid  his  own  debt,  anl 
the  excess  is  the  debt  of  the  remainderint-n. 
The  uncertainty  of  the  duration  of  the  ten- 
ant's life  injects  an  element  of  doubt  int  • 
the  problem,'  but  by  adopting  a  standard  l.t> 
table,  a  calculation  definite  enough  for  t.ie 
purposes  of  the  law  may  be  made.    The  pd\  - 
ment  of  the  life  tenant  of  the  present  wtirth 
of  an  annuity  equal  to  the  annual  interest 
running  during  his  expectancy  of  life  repre- 
sents his   individual   indebtedness,   and  tlie 
balance,  after  subtracting  that  sum  from  tVe 
mortgage  debt,  is  the  share  which  the  re- 
maindermen should  contribute.     In  the  in- 
stant case  the  rule  should  be  applieti  a*  «■: 
the  date  the  computation  shall  be  made ;  the 
widow's  expectancy  of  life  should  be  consid- 
ered, and  not  the  expectancy  of  the  apj-el- 
lants.     Tindall   v.   Peterson,    71    J^eb.    l»i<i, 
98  N.  W.  688,  99  N.  W.  659,  8  A.  &  E.  Ann. 
Cas.    721;    §    1223;    Pom.    Eq.   Jur.    2d   e.1 
Thomas  v.  Thomas,  17  N.  J.  Eq.  356.     Tl*: 
rule  adopted  by  the  district  court  may  i.<-t 
work  much  hardship  to  the  defendants,  but 
it  is  their  lawful  right  to  have  imme<Hatt 
contribution.    The  evidence  will  not  justi*} 
us  in  making  that  computation. 

For  the  reasons  above  stated,  the  devr»^ 
of  the  District  Court  is  in  all  things,  syivi 
and  except  as  to  the  subject  of  contrihutii  n 
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afllrmed,  and  aa  to  the  matter  of  contribu- 
tion, the  cause  is  reversed  and  remanded  for 
further  proceedings.  The  costs  taxed  in 
this  court  will  be  equally  divided  between 
the  appellees  on  the  one  part  and  the  appel- 
lants on  the  other. 


OKLAH03fA    SUPRE^O:   COURT. 

iUSSOURI,    KANSAS,    k   TEXAS   RAIL- 
WAY COMPANY,  Appt., 

V. 

STATE  OF  OKLAHOMA. 
(—  Okla.  —  107  Pac.  172.) 

Railroad  commission  ^  requiring  stop- 
page of  interstate  trains  ^  reason- 
ableness. 

Where  a  railroad  company  has  provided 
adequate  and  reasonable  facilities  for  the 
aecfjmmodation  of  traffic  to  and  from  a  cer- 
tain place,  an  order  of  the  corporation  com- 
mission, requiring  it  to  stop  anotlier  train 
en?3<;e(l  in  interstate  commerce  at  said 
point,  i.4  unreasonable. 

(a)  The  term  "adequate  and  reasonable 
facilities*'  is  not  capable  of  exact  definition, 
bein?  a  relative  expression,  and  calls  for 
^uch  facilities  as  may  be  fairly  demanded; 
r<*'jard  being  had  to  the  size  of  the  place, 
the  extent  of  the  demand  for  transporta- 
tion, the  cost  of  furnishing  the  additional 
accommodation  asked  for,  and  to  all  other 
facts  which  would  have  a  bearing  upon  the 
question  of  convenience  and  cost. 


(December  7,  1909.) 
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\PPEAL  by  defendant  from  an  order  of 
the  Corporation   Commission  requiring 
the  stoppage  of  certain  trains  at  the  town 
of  Xorfolk.     Modified. 
The  facts  are  stated  in  the  opinion, 

Hpadnote  by  Williams,  J. 


Messrs.  Clifford  Jj.  Jaclcson  and  W.  R. 
Allen,  for  appellant: 

The  order  of  the  commission  is  an  inter- 
ference with,  and  a  burden  upon,  inter- 
state commerce,  and  is  such  a  regulation 
of  interstate  commerce  as  is  prohibited  to 
the  states  by  the  commerce  clause  of  the 
Constitution  of  the  United  States. 

Illinois  C.  R.  Co.  v.  Illinois,  163  U.  S. 
142,  41  L.  ed.  107,  16  Sup.  Ct  Rep.  1090; 
Atlantic  Coast  Line  R.  Co.  v.  Wharton,  207 
U.  S.  328,  52  L.  ed.  230,  28  Sup.  Ct.  Rep. 
121 ;  Mississippi  R.  Commission  v.  Illinois 
C.  R.  Co.  203  U.  S.  335,  51  L.  ed.  209,  27 
Sup.  Ct.  Rep.  90;  Deaver  v.  Wyandotte  & 
St.  L.  &  S.  F.  R.  Co.  (1908  Okla.)  No.  116; 
Cleveland  C.  C.  &  St.  L.  R.  Co.  v.  Illinois, 
177  U.  S.  514,  44  L.  ed.  808,  20  Sup.  .Ct. 
Rep.  722. 

Mr.  George  A.  Hcnshaw  for  appellee. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  railway  company  was  re- 
quired by  the  corporation  commission  to 
stop  its  two  fast,  through  trains  Nos.  21 
and  22,  known  as  "The  Flyer,"  at  Norfolk, 
a  station  on  its  line  between  Oklahoma 
City  and  Parsons,  Kansas.  The  Atchison, 
Topeka  &  Santa  F4  Railroad  Company  also 
has  a  line  at  said  station  paralleling  ap- 
pellant's line  a  considerable  distance.  Cer* 
tain  passenger  trains  over  the  latter  line, 
one  going  north  in  the  morning  about  5:45 
and  south  in  the  evening  at  about  9:35,  and 
also  a  local  freight  daily,  both  ways,  ex- 
cept Sunday,  carrying  paspenpers,  stop  at 
said  station.  The  schedule  for  trains  which 
stop  at  Norfolk  on  appellant's  line  is  as 
follows:  Northbound:  No.  26,  1:20  P.  M. 
for  points  between  Oklahoma  City  and  Par- 
sons, Kansas,  with  standard  sleeper  and 
chair  car  attached;  No.  662,  local  freight 
carrying  passengers  daily  except  Sunday, 
between  12:10  p.  M.  and  1:10  P.  M.  South- 
bound:   No.   25,   2:25  P.   M.  for  points  be- 


Sote,  —  Potter    to  '  compel  stoppage    of 
trains  at  stations. 

The  sreneral  question  of  power  to  compel 
t1:e  establishment  of  stations,  or  the  stop- 
?i?e  of  interstate  or  intrastate  trains 
tHereat,  is  considered  in  the  notes  to  ^lin- 
R^polis.  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Rail- 
r'^d  Commission,  17  L.R.A.(N.R.)  821,  and 
Petcrv)nT.  State,  14  L.R.A.(N.S.)  293. 

And  in  the  note  to  the  last  case  is  also 
<^'n?idered  the  right  to  limit  the  speed  of, 
^^  require  the  stoppasre  of,  mail  trains. 

It  is  a  valid  exercise  of  the  police  power, 
M  shown  in  the  notes  to  the  two  casos  above 
^'ited,  to  require  the  stoppage  of  passenger 
tyaing,  whether  interstate  or  intrastate,  at 
'Utions  where  adequate  train  service  is 
i^t  otherwise  provide<l;  this  doctrine  is  sns- 
tainH  hv  the  following  late  cases:  St 
23  L.RA:(N.8.) 


Louis  &  S.  F.  R.  Co.  v.  Troy  (Okla.)  108 
Pac.  753:  Missouri,  K.  &  T.  R.  Co.  v. 
Witcher  (Okla.)  100  Pac.  852;  State  ex  rel. 
Great  Northern  R.  Co.  v.  Railroad  Commis- 
sion  (Wash.)    no  Pac.  1075. 

Thus,  it  is  within  the  power  of  the  board 
of  railway  commissioners  of  a  state  to  re- 
quire the  stoppage,  upon  ling,  at  a  small 
hamlet,  of  two  interstate  trains  daily,  where 
but  two  other  passenger  trains  and  two 
local  freight  trains  stop  daily,  by  which  it 
requires  forty-eight  hours  to  go  to  and  re- 
turn from  the  county  seat,  11  miles  dis- 
tant. Missouri,  K.  k  T.  R.  Co.  v.  Witcher, 
supra. 

And  an  order  of  such  board  requiring  the 
stoppage  of  one  interstate  train  daily,  each 
way,  at  a  small  station  where  the  popula- 
tion is  300.  will  he  sustained  when  but  two 
other  trains  stop  thereat,  one  early  in  the 
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tween  Parsons,  Kansas,  and  Oklahoma  City, 
with  standard  sleeper  and  chair  car  at- 
tached; No.  5G1,  local  freight,  carrying 
passengers  daily  except  Sunday  9:55  a.  k. 
These  trains  stop  at  all  stations.  Norfolk 
is  a  prepaid  freight  station  having  shipping 
pens,  a  cotton  gin,  two  section  houses,  and 
a  school  house,  but  no  stores  or  residences. 
Trains  number  21  and  22  are  designed  by 
appellant  to  meet  the  demands  for  inter- 
state business  by  making  connections  at 
Parsons,  Kansas,  for  Kansas  City,  and  St. 
Louis  points,  demanding  rapid  transit. 

The  questions  raised  on  this  record  are 
whether  or  not  the  order  complained  of  (I) 
is  just  and  reasonable,  or  (2)  interferes 
with  interstate  commerce.  The  matter  of 
validity  of  the  order  of  the  commission  re- 
quiring railroad  companies  to  stop  certain 
of  their  trains  at  stations  named  has  been 
a  matter  of  much  adjudication.  A  statute 
of  Illinois,  requiring  the  Illinois  Central 
Railroad  to  delay  its  fast  mail  train  from 
Chicago  to  New  Orleans  by  turning  aside 
from  the  direct  route  and  running  over  a 
branch  line  to  the  station  of  Cairo,  3^ 
miles  away  from  a  point  on  the  main  and 
direct  line,  and  back  again  to  the  same 
point,  because  said  station  is  the  county 
seat,  was  held  to  be  unconstitutional  if  tlie 
company  had  made  adequate  accommoda- 
tions by  other  trains  for  interstate  passen- 
gers to  and  from  Cairo.  Illinois  C.  R.  Co. 
V.  Illinois,  163  U.  S.  142,  41  L.  ed.  107,  16 
Sup.  Ct.  Rep.  1096.  "A  railroad  corpora- 
tion created  by  a  state  is  for  all  purposes 
of  local  government  a  domestic  corporation, 
and  its  railroad  within  the  state  is  a  mat- 
ter of  domestic  concern.  Even  when  its 
road  connects,  as  most  railroads  do,  with 


railroads  in  other  states,  the  state  whicb 
created  the  corporation  may  make  all  need- 
ful regulations  of  a  police  character  for  iht 
government  of  the  company  while  operatirg 
its  road  in  that  jurisdiction.     It  may  pre- 
scribe  the    location    and   the    plan  of  con- 
struction of  the  road,  the  rate  of  speed  at 
which  the  trains  shall  run,  and  the  places 
at  whibh   they   shall   stop   and  may  make 
any  other  reasonable  regulations  for  their 
management,  in  order  to  secure  the  objects 
of  the  incorporation,  and  the  safety,  good 
order,  convenience,  and  comfort  of  the  ]»as- 
sengers  and  of  the  public.     All  such  regula- 
tions are  strictly  within  the  police  power 
of  the  state.     They  are  not  in  themselvt>^ 
regulations  of  interstate  commerce;  and  it 
is  only  when  they  operate  as  such  in  the 
circumstances  of  their  application,  and  con- 
flict with  the  express  or  presumed  will  of 
Congress   exerted    upon    the    same    subje.i. 
tbSkt  they  can  be  required  to  give  way  to 
the   paramount   authority  of   the  Constitu- 
tion of  the  United  States.     Stone  v.  Farm- 
ers' Loan  &  T.  Co.  116  U,  S.  307,  333,  334, 
29  L.  ed.  636,  645,  6  Sup.  Ct.  Rep.  334,  3S>, 
1191;    Smith   v.   Alabama,    124   U.   S.  4C:i. 
481,  482,  31  L.  ed.  508,  513,  514,  1  Inters. 
Com.  Rep.  804,  8  Sup.  Ct.  Rep.  564:  Ben- 
nington V.  Georgia,  163  U.  S.  299,  308,  317, 
41  L.  ed.  166,  170,   173,  16  Sup.   C^t.  Rep. 
1086;  New  York,  N.  H.  &  H.  R.  Co.  v.  Ne* 
York,   165   U.   S.   628,   632,   41    L.   ed.   853, 
854,  17   Sup.  Ct.  Rep.  418.     In  Minnesota, 
as  in  other  states,  the  county  seat  of  each 
county  is  the  place  appointed  for   holdicg 
the  meetings  of   the  county  commissioners 
and  the  sessions  of  the  district  courts  and 
for  keeping  the  offices  of  the  clerk  of  that 
court,    the    judge    of    probate,    the    county 


morning   and   another    late   at   night.      St. 
Louis  &  S.  F.  R.  Co.  v.  Troy,  supra. 

So,  such  board  may  compel  the  stoppage 
on  signal  of  one  intrastate  train  in  each 
direction,  at  a  point  where  no  other  trains 
stop  and  there  is  a  population  of  seventy- 
five,  and  $2,738  worth  of  freight  business 
is  transacted  annually,  notwithstanding 
such  point  is  but  H  miles  from  a  regular 
stop.  State  ex  rel.  Great  Northern  R.  Co. 
V.  Railroad  Commission,  supra. 

And  a  similar  order  of  such  board,  requir- 
ing the  stoppage  of  trains  at  a  point  where 
the  population  is  200  and  no  other  trains 
stopping  thereat,  will  be  sustained.     Ibid. 

But,  as  shown  by  the  notes  to  Min- 
neapolis, St.  P.  k  S.  Ste.  M.  R.  Co.  v. 
Railroad  Commission  and  Peterson  v.  State, 
supra,  it  is  beyond  the  power  of  the  legis- 
lature or  board  of  railway  commissioners 
to  compel  the  stoppage  of  interstate  pas 
senger  trains  at  stations  already  havinj,' 
proper  and  adequate  train  facilities.  And 
to  the  same  effect,  see  the  followiiiir  late 
oases:  Herndon  v.  Chicasro,  R.  T.  &  P.  T?. 
Co.  218  U.  S.  135,  54  L.  ed.  970,  31  Sup.  Ct. 
29  L.R.A.(N.S.) 


Rep.  633,  affirming  157  Fed.  783;  Roach  v. 
Atchison,  T.  &  S.  F.  R.  Co.  218  U.  S.  159. 
54  L.  ed.  978,  31  Sup.  Ct.  Rep.  639,  affirming 
157  Fed.  783;  St.  Louis  &  S.  F.  R.  Co,  v. 
Reynolds  (Okla.)  110  Pac.  668. 

Thus,  in  Herndon  v.  Chicago,  R.  I.  &  P. 
R.  Co.  supra,  this  doctrine  was  applied 
where  there  was  a  statutory  requirement 
that  passenger  trains  should  stop  at  all 
junction  points  of  other  roads,  and,  as  a 
matter  oi  fact,  ample  facilities  for  the 
traveling  public  had  already  been  provided. 

And  in  St.  Louis  &  S.  F.  R.  Co.  v.  Rey- 
nolds, supra,  it  was  also  applied  where  it 
appeared  that  eight  trains  stopped  daily  at 
a  station,  to  receive  and  discharge  passen- 
gers. 

It  was  held  in  Delaware,  L.  &  W.  R.  Co. 
V.  Stevens,  172  Fed.  595,  that  a  Federal 
court  would  entertain  jurisdiction  to  en- 
join putting  into  effect  an  or*Vr  of  the  puU- 
iic-service  commission  of  New  York  re- 
quiring the  stopping  of  two  interstate  p:i!.- 
senger  trains  daily  at  a  station  where  ten 
other  trains  also  stop.  W.  J.  L 


1909. 


MISSOURI,  K.  &  T.  R.  CO.  v.  STATE. 


161 


auditor,  the  county  treasurer,  the  sheriff, 
and  the  register  of  deeds.  .  .  .  The  leg- 
islature of  the  state  may  well  treat  it  as 
DDC  importajit  object  of  establishing  a  rail- 
road within  the  state,  that  public  officers, 
parties  to  actions,  jurors,  witnesses,  acd 
citizens  generally  should  be  enabled  the 
more  promptly  to  reach  and  leave  the  cen- 
ters to  which  their  duties  or  business  may 
call  them.  To  require  every  regular  .pas- 
penger  train,  running  wholly  within  the 
limits  of  the  state,  to  .stop  at  all  stations 
at  county  seats  directly  in  its  course,  for 
tjj*  few  minutes  and  at  the  trifling  ex- 
pf'nf^,  needed  to  take  on  and  discharge  pas- 
!**'n;.'ers  with  safety,  is  a  rea<K)nab1e  exer- 
rV  nf  the  police  power  of  the  state,  and 
c^imot  be  considered  a  taking  of  property 
•  f  the  company  without  due  process  of  law, 
or  an  unconstitutional  interference  with 
irter-state  commerce,  or  with  the  transpor- 
t.  tion  of  the  mails  of  the  United  States." 
<;iad!*on  V.  Minnesoto,  160  U.  S.  427,  41 
1-  ed.  1064,  17  Sup.  Ct,  Rep.  027.  In  dis- 
tinguishing the  foregoing  case  from  the  Il- 
linois Case  the  court  said:  "The  statute 
r^i  the  state  of  Illinois,  as  construed  and 
applied  by  the  supreme  court  of  the  staie, 
n'quired  a  fast  train,  carrying  interstate 
p?.>^en;^rs  and  the  United  States  mail  from 
(hica^o,  in  the  state  of  Illinois,  to  places 
in  other  states  south  of  the  Ohio  river,  over 
an  interstate  highway  established  by  au- 
thority of  Congress,  to  delay  the  transpor- 
tation of  such  passengers  and  mails  by 
tuniinj;  aside  from  the  direct  interstate 
i«»nte,  and  running  to  a  station  3i  miles 
away  from  a  point  on  that  route,  and  baek 
a^ain  to  the  same  point  and  thus  traveling 
miles  which  formed  no  part  of  its  course. 


I  passengers,  each  way,  if  so  many  are  run 
daily,  Sundays  excepted,  to  stop  at  a  sta- 
tion, city,  or  village  containing  over  3,000 
inhabitants  sufficient  time  to  receive  and 
let  off  passengers,  for  the  public  conven- 
ience, and  not  a  regulation  of  interstate 
commerce.  In  that  case,  the  court  said: 
"The  plaintiff  in  error  accepted  its  charter 
subject  necessarily  to  the  condition  that  it 
would  conform  to  such  reasonable  regula- 
tions as  the  state  might  from  time  to  time 
establish,  that  were  not  in  violation  of  the 
supreme  law  of  the  land.  In  the  absence 
of  legislation  by  Congress  it  would  be  go- 
ing very  far  to  hold  that  such  an  enact- 
ment jB.3  the  one  before  us  was  in  itself  a 
regulation  of  interstate  commerce.  It  was 
for  the  state  to  take  into  consideration  all 
the  circumstances  affecting  passenger  travel 
within  its  limits,  and,  as  far  as  practicable, 
make  such  regulations  as  were  just  to  all 
who  might  pass  over  the  road  in  question. 
It  was  entitled,  of  course,  'to  provide  for 
the  convenience  of  persons  desiring  to  travel 
from  one  point  to  another  in  the  state  on 
domestic  trains.  But  it  was  not  bound  to 
ignore  the  convenience  of  those  who  de- 
sired to  travel  from  places  in  the  state  to 
places  beyond  its  limits,  or  the  convenience 
of  those  outside  of  the  state  who  wished  to 
come  into  it.  Its  statute  is  in  aid  of  inter- 
state commerce  of  that  character.  It  was 
not  compelled  to  look  only  to  the  conven- 
ience of  those  who  desired  to  pass  through 
the  state  without  stopping.  Any  other 
view  of  the  relations  between  the  state  and 
the  corporation  created  by  it  would  mean 
that  the  directors  of  the  corporation  could 
manage  its  affairs  solely  with  reference  to 
the  interests  of  stockholders,  and  without 


I-efore  proceeding  on   its  way;   and,  as  the  i  taking   into   consideration   the   interests   of 


'*»urt  oh^rved,  the  question  whether  a  stat- 
ote  which  merely  required  interstate  rail- 
road trains,  without  going  out  of  their 
cmrse,  to  stop  at  county  seats,  would  be 
''ithin  the  constitutional  power  of  the 
*tatp,  was  not  presented,  and  could  not 
be  decided,  upon  the  record  in  that  case. 
•  .  .  But  in  the  case  at  bar  the  train 
in  question  ran  wholly  within  the  state  of 
Minnesota,  and  could  have  stopped  at  the 
f 'inty  seat  of  Pine  countv  without  deviat- 
:n?  from  its  course;  and  the  statute  of 
Mini!eM>ta  expressly  provides  that  'this  act 
ih?]\  not  apply  to  through  railroad  trains 
"terinp  this  state  from  any  other  state, 
'■r  to  transcontinental  trains  of  any  rail- 
road.* •» 

h«  the  case  of  Lake  Shore  &  M.  S.  R. 
<V  V.  Ohio,  173  U.  S.  285,  43  L.  ed.  702, 
19  Sup.  Ct  Rep.  465,  the  legislature  of 
t^it  Mate  required  each  railroad  company 
vhrtw*  road  was  operated  in  the  state  to 
cauhe  three  of  its  regular  trains  carrying 
»L.R.A.(N.S.) 
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the  general  public.  It  would  mean,  not  only 
that  sucli  directors  were  the  exclusive 
judge-^  of  the  manner  in  which  the  corpora- 
tion should  discharge  the  duties  imposed 
upon  it  in  the  interest  of  the  public,  but 
that  the  corporation  could  so  regulate  the 
running  of  its  interstate  trains  as  to  build 
up  cities  and  towns  at  the  ends  of  its  line 
or  at  favored  points,  and  by  that  means  de- 
stroy or  retard  the  growth  and  prosperity 
of  those  at  intervening  points.  It  would 
mean  also  that,  beyond  the  power  of  the 
state  to  prevent  it,  the  defendant  railway 
company  could  run  all  its  trnins  through 
the  state  without  stopping  at  any  city 
within  its  limits,  however  numerous  its 
population,  and  could  prevent  the  people 
along  its  road  within  the  state  who  desired 
to  go  beyond  its  limits  from  using  its  in- 
terstate trains  at  all,  or  only  at  such  points 
as  the  company  chose  to  designate.  A 
principle  that  in  its  application  admita  of 
such  results  cannot  be  sanctioQQc(^    \V>  ntr- 
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ceive  in  the  legislation  of  Ohio  no  basis  for 
the  contention  that  the  state  has  invaded 
the  domain  of  national  authority,  or  im- 
paired any  right  secured  by  the  national 
constitution.  In  the  recent  case  of  Jones 
▼.  Brim,  166  U.  S.  180,  182,  41  L.  ed.  677, 
678,  17  Sup.  Ct.  Rep.  282,  it  was  adjudged 
that,  embraced  within  the  police  powers  of 
a  state  was  the  establishment,  maintenance, 
and  control  of  public  highways,  and  that 
under  such  powers  reasonable  regulations 
incident  to  the  right  to  establish  and  main- 
tain such  highways  could  be  established  by 
the  state.  And  the  state  of  Ohio,  by  the 
statute  in  question,  has  done  nothing  more 
than  to  80  regulate  the  use  of  a  public 
highway  established  and  maintained  under 
its  authority,  as  will  reasonably  promote 
the  public  convenience.  It  has  not  unrea- 
sonably obstructed  the  freedom  of  com- 
merce among  the  states.  Its  regulations 
apply  equally  to  domestic  and  interstate 
railroads.  Its  statute  is  not  directed 
against  interstate  commerce,  but  only  in- 
cidentally affects  it.  It  has  only  forbidden 
one  of  its  own  corporations  from  discrimi- 
nating unjustly  against  a  large  part  of  the 
public,  for  whose  convenience  that  corpora- 
tion was  created  and  invested  with  au- 
thority to  maintain  a  public  highway  with- 
in the  limits  of  the  state." 

In  the  case  of  Cleveland,  C.  &  St.  L.  R. 
'^.  v.  Illinois,  177  U.  S.  514,  44  L.  ed.  868, 
20  Sup.  Ct.  Rep.  722,  it  was  held  tliat  an 
act  of  the  legislature  requiring  all  regular 
passenger  trains  to  stop  at  county  seats 
constitute^  a  direct  burden  upon  interstate 
commerce  in  violation  of  the  United  States 
Constitution,  so  far,  at  least,  as  that  stat- 
ute requires  through  interstate  passenger 
trains  to  stop  at  such  stations  when  ade- 
quate train  service  has  been  provided  for 
local  traffic.  In  this  case  the  court  said: 
"A  state  statute  requiring  every  railroad 
to  stop  all  its  regular  passenger  trains  run- 
ning wholly  within  the  state,  at  its  sta- 
tions in  all  county  seats,  long  enough  to 
take  on  and  discharge  passengers  with  safe- 
ty, was  held  to  be  a  reasonable  exercise  of 
the  police  power  of  the  state,  even  as  ap- 
plied to  a  train  connecting  with  a  train  of 
the  same  company  running  into  another 
state,  and  carrying  some  interstate  passen- 
gers as  well  as  the  mail.  The  case  was 
distinguished  from  that  of  the  Illinois  C. 
R.  Co.  v.  Illinois,  103  U.  S.  142,  41  L.  ed. 
107,  16  Sup.  Ct.  Rep.  1096,  in  the  fact 
that  the  train  in  question  ran  wholly  with- 
in the  state  of  Mimiesota,  and  could  have 
stopped  at  the  county  scats  without  de- 
viating from  its  course,  and  that  the  stat- 
ute of  Minnesota  expressly  provided  that 
the  act  should  not  apply  to  through  trains 
entering  the  state  from  any  other  state,  or 
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to  transcontinental  trains  of  any  railroad. 
Speaking  of  police  regulations  for  the  gov- 
ernment of  railroads  while  operating  roads 
within  the  jurisdiction  of  the  state,  it  \»is 
said  that  'they  are  not  in  themselves  reg^^i- 
lations  of  interstate  commerce;    and  it  is 
only  when  they  operate  as  such  in  the  cir- 
cumstances  of   their   application,  and  con- 
flict with  the  express  or  presumed  will  nf 
Congress   exerted    upon    the   same   subjtM, 
that  they  can  be  required  to  give  way  to 
the  paramount  authority   of  the  Constitu- 
tion of  the   United   States.'     The  railno! 
in  this  case  was  treated  as  a  purely  doiiit^- 
tic    corporation,    notwithstanding    it   c<c.- 
nected,  as  most  railroads  do,  with  railroa>I» 
in   other   states.     In   the  most   recent  ca?^ 
upon  this  subject   (Lake  Shore  &  M.  S.  R. 
Co.  v.  Ohio,  supra),  a  statute  of  Ohio  pro- 
viding that  every  railroad  company  slionld 
cause  three  of  its  regular   trains  carrving 
passengers,  if  so  many  are  run  daily.  Sun 
days  excepted,  to  stop  at  a  station,  cit\.  '^r 
village   containing   over    3,000    inhabitants 
for  a  time  sufficient  to  receive  and  let  iiI 
passengers,  was  held  to  be,  in  the  alw^AV 
of  legislation  by  Congress  upon  the  suhj^'^'i 
consistent    with    the    Constitution    of   tie 
United   States,  when  applied    to  trains  en- 
gaged in   interstate  commerce   through  tli« 
state   of   Ohio.      In   delivering  the  opiiii*>n 
of  the  court  Mr.  Justice  Harlan  observoi: 
The  statute  does  not  stand  in  the  way  rf 
the    railroad    company    running    as   many 
trains   as   it  may  choose   between  niica^'* 
and   Buffalo   without  stopping   at  intenr.'*- 
diate   points,   or  only  at  very    large  citli' 
on  the  route,  if  in  the  contingency  namol 
in    the    statute    the    required    number  of 
trains  stop  at  each  place  containing  3.<'"' 
inhabitants  long  enough  to  receive  an*l  Vt 
off  passengers.     It  seems  from  the  evidcnrt 
that   the  average  time  required   to  stop  a 
train  and  receive  and  let  oflf  passengers  iv 
three  minutes.     Certainly  the  state  of  (>..i'i 
did  not  endow  the  plaintiff  in   error  with 
the  rights  of  a  corporation  for  the  puriKi*»' 
simply    of    subserving    the    convenience  of 
passengers  traveling  through   the  state  be- 
tween points  outside  of  its  territory.    .    •  • 
It  was  for  the  state  to  take  into  conjiifl«'Ta' 
tion  all  the  circumstances  affecting  pa!»-«"r.- 
ger  travel  witliin  its  limits,  and  as  far  a? 
practicable  make  such   regulations  as  wrre 
just  to  all  who  might  pass  over  the  rv.".^ 
in  question.     It  was  entitled,   of  course.  W 
provide  for  the  convenience  of   persons  <ie- 
siring  to  travel  from  one  point  to  anotr.'T 
in   the   state   on   domestic    trains.     But  it 
was  not  bound  to  ignore  the  convenience  of 
those  who  desired  to  travel  from  placts  i" 
tlie  state  to  places  beyond  its  limit«,  or  th« 
convenience    of   those   outside   of   the   ^^t.iifi 
who  wished   to   come  into    it.      Its  statute 
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in  aid  of  interstate  commerce  of  tliat 
aracter.  It  was  not  compelled  to  look 
Iv  to  the  convenience  of  those  who  wished 
pa^s  through  the  state  without  stop- 
tig.'  This  case  is  readily  distinguishable 
>m  the  one  under  consideration,  in  tiie 
:t  that  the  statute  of  Ohio  required  only 
at  three  regular  passenger  trains  should 
)p  at  every  station  containing  3,000  in- 
bitants,  leaving  the  company  at  liberty 
run  as  many  through  passenger  trains 
(fcding  three  per  day  as  it  chose,  with- 
t  reittriction  as  to  stoppage  at  particular 
itii.ns.  In  other  words,  it  left  open  the 
>]ihole  which  the  statute  of  Illinois  has 
»x-tiialJv  closed."  The  court  further  said: 
t  id  evident  that  the  pow^er  attempted  to 
exerci^ed  under  this  statute  would  oper- 
t  as  a  serious  restriction  upon  the  speed 
trains  enornged  in  interstate  traffic,  and 
i^tit.  in  some  cases,  render  it  impossible 
r  trunk  lines  running  through  the  state 
Illinois  to  compete  with  other  lines  run- 
n;  through  states  in  which  no^  such  re- 
ri'-tions  were  applied.  If  such  passenger 
iin<(  may  be  compelled  to  stop  at  county 
its  it  is  dilhcult  to  see  why  the  legis- 
ture  may  not  compel  them  to  stop  at 
PTV  station, — ^a  requirement  which  would 
practically  destructive  of  through 
IV**!,  where  there  were  competing  lines 
ibamfiered  by  such  regulations.  While, 
wtf  held  in  the  Lake  Shore  Case,  rail- 
i}«  arc  bound  to  provide  primarily  and 
♦iiuately  for  the  accommodation  of  those 
»li«.m  they  are  directly  tributary,  and 
^"  not  only  have  granted  to  them  their 
^rt'lii^e,  but  who  may  have  contributed 
rp'ly  to  the  construction  of  tlie  road,  they 
e  Umnd  to  do  no  more  than  this,  and 
ly  then  provide  special  facilities  for  the 
i^jDimodation  of  through  traffic.  We  are 
t  obliged  to  shut  our  eyes  to  the  fact 
it  competition  among  railways  for 
rnuch  passenger  traflSc  has  become  very 
irit«hl,  and  we  think  they  have*  a  right 
'i'-raand  that  they  shall  not  be  unneccs- 
Hly  hampered  in  their  efforts  to  obtain 
*.arp  of  such  traffic.  It  is  evident,  how- 
fr.  that  neither  the  greater  safety  of 
*ir  tracks,  the  superior  comfort  of  their 
ih.'-*  or  sleeping  berths,  nor  the  excel- 
^'•*  "f  their  tables,  would  insure  them 
'H  «^are  if  they  were  unable  to  compete 
itJi  their  rivals  in  the  matter  of  time. 
^  ?reat  efforts  of  modern  engineering 
'T**  U»en  directed  to  combining  safety 
•H  tlie  greatest  possible  speed  in  trans- 
••■Jti..n,  both  by  land  and  water.  Tlic 
*'•  IP  demand  this;  the  railway  and  steam- 
I T)  ci»mpanies  arc  anxious  in  their  own 
t*'f-t«  to  furnish  it;  and  local  legislation 
'-■t  not  to  stand  in  the  way  of  it.  With 
>  'hsfvo^ition  whatever  to  vary  or  qualify 


the  cases  above  cited,  neither  the  conclu- 
sions of  the  court  nor  the  tenor  of  the  opin- 
ions are  opposed  to  the  principle  we  hold 
to  in  this  case  that,  after  all  local  condi- 
tions have  been  adequately  met,  railways 
have  the  legal  right  to  adopt  special  pro- 
visions for  through  traffic;  and  legislative 
interference  therewith  is  unreasonable,  and 
an  infringement  upon  that  provision  of  the 
Constitution  which  we  have  held  requires 
that  commerce  between  the  state  shall  be 
free  and  unobstructed."  B 

In  the  case  of  Mississippi  R.  Commis- 
sion V.  Illinois  C.  R.  Co.  203  U.  S.  335, 
51  L.  ed.  209,  27  Sup.  Ct.  Rep.  90,  the 
court  said:  *'The  order  cannot  be  viewed 
alone  in  the  light  of  ordering  a  stop  at  one 
place  only,  which  might  require  not  more 
than  three  minutes  as  asserted.  It  is  the 
question  whether  these  trains  can  be 
stopped  at  all  at  any  particular  station 
when  proper  and  adequate  facilities  are 
otherwise  afforded  such  station.  If  the 
commission  can  order  such  a  train  to  be 
stopped  at  a  particular  locality  under 'such 
circumstances,  then  it  could  do  so  as  to 
other  localities,  and  in  that  way  the  use- 
fulness of  a  through  train  would  be  ruined, 
and  the  train  turned  from  a  through  to  a 
local  one  in  Mississippi.  The  legislature  of 
a  state  could  not  itself  make  such  an  order, 
and  it  cannot  delegate  the  power  to  a  com- 
mission to  do  so,  in  its  discretion,  when  ade- 
quate facilities  are  otherwise  furnished. 
The  transportation  of  passengers  on  inter- 
state trains  as  rapidly  as  can  with  safety 
be  done  is  the  inexorable  demand  of  the 
public  who  use  such  trains.  Competition 
between  great  trunk  lines  is  fierce  and  at 
times  bitter.  Each  line  must  do  its  best 
even  to  obtain  its  fair  share  of  the  trans- 
portation between  states,  both  of  passen- 
gers and  freight.  A  wholly  unnecessary, 
even  though  a  small,  obstacle  ought  not,  in 
fairness,  to  be  placed  in  the  way  of  an  in- 
terstate road,  which  may  thus  be  unable  to 
meet  the  competition  of  its  rivals.  We  by 
no  means  intend  to  impair  the  strength 
of  the  previous  decisions  of  this  court  on 
the  subject,  nor  to  assume  that  the  inter- 
state transportation,  either  of  passengers 
or  freight,  is  to  be  regarded  as  overshadow- 
ing the  rights  of  the  residents  of  the  state 
through  which  the  railroad  passes  to  ade- 
quate railroad  facilities.  Both  claims  are 
to  be  considered,  and  after  the  wants  of  the 
residents  within  a  state  or  locality  through 
which  the  road  passes  have  been  adequately 
supplied,  regard  being  had  to  all  the  facts 
bearing  upon  the  subject,  they  ought  not 
to  be  permitted  to  demand  more,  at  the 
cost  of  the  ability  of  the  road  to  success- 
fully compete  with  its  rivals  in  the  trans-  * 
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portation     of     interstate     passengers     and 
freight." 

In  the  case  of  Atlantic  Coast  Line  R.  Co. 
V.  Wharton,  207  U.  S.  328,  62  L.  ed.  230, 

28  Sup.  Ct  Rep.  ]21,  the  court  said:  "That 
any  exercise  of  »tate  authority,  in  what- 
ever form  manifested,  which  directly  regu- 
lates interstate  commerce,  is  repugnant  to 
the  commerce  clause  of  the  Constitution,  is 
obvious.  It  hence  arises  that  any  command 
of  a  state,  ^hether  made  directly  or  through 
the  instrumentality  of  a  railroad  commis- 
sion, which  orders,  or  the  necessary  effect 
of  which  is  to  order,  the  stopping  of  an  in- 
terstate train  4t  a  named  station  or  sta- 
tions, if  it  directly  regulates  interstate  com- 
merce, is  void.  It  has  been  decided,  how- 
ever, that  some  orders  which  may  cause 
the  stoppage  of  interstate  trains,  made  by 
state  authority,  may  be  valid  if  they  do 
not  directly  regulate  such  commerce.  Lake 
Shore  &  M.  S.-  R.  Co.  v.  Ohio,  173  U.  S. 
286,  43  L.  ed.  702,  ]9  Sup.  Ct.  Rep.  405. 
When,  therefore,  an  order  made  under  state 
authority  to  stop  an  interstate  train  is  as- 
sailed because  of  its  repugnancy  to  the  in- 
terstate commerce  clause,  the  question 
whether  such  order  is  void  as  a  direct  regu- 
lation of  such  commerce  may  be  tested 
by  considering  the  nature  of  the  order, 
the  character  of  the  interstate  com- 
merce train  to  which  it  applies,  and  its 
necessary  and  direct  effect  upon  the  opera- 
tion of  such  train.  But  the  effect  of  the 
order  as  a  direct  regulation  of  interstate 
commerce  may  also  be  te-ted  by  consider- 
ing the  adequacy  of  the  local  facilities  ex- 
isting at  the  station  or  stations  at  which 
the  interstate  commerce  train  has  been  com- 
manded to  stop.  True,  inherently  consid- 
ered, whether  there  be  adequate  local  facili- 
ties is  not  a  Federal  question,  but  in  so 
far  as  the  existence  of  such  adequate  local 
facilities  is  involved  in  the  determination 
of  the  Federal  question  of  whether  the  or- 
der concerning  an  interstate  train  docs  or 
does  not  directly  regulate  interstate  com- 
merce, that  question  for  such  purpose  is 
open,  and  may  be  considered  by  us.  .  .  . 
Without  stopping  to  consider  whether,  in 
view  of  the  character  of  the  trains  to 
which  the  order  before  us  related,  it  would 
not  result  that  the  order  complained  of  was 
a  direct  regulation  of  interstate  commerce, 
and  testing  the  subject  by  the  local  facili- 
ties at  the  station  at  which  the  trains  were 
ordered  to  atop,  we  think  the  railroad  com- 
pany in  this  case  has  furnished  such  rea- 
sonable accommodations  to  the  people  at 
Latta  as  it  can  be  fairly  and  properly 
called  upon  to  give,  and  the  order  to  stop 
these  trains  is  therefore  not  a  valid  one. 
The  term  'adequate  or  reasonable  facilities* 
18  not,  in  its  nature,  capable  of  exact  defi- 
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nition.  It  is  a  relative  expression,  and 
has  to  be  considered  as  calling  for  such 
facilities  as  might  be  fairly  demanded;  re- 
gard being  had,  among  other  things,  to  the 
size  of  the  place,  the  extent  of  the  demand 
for  transportation,  the  cost  of  furnishing 
the  additional  accommodations  asked  for, 
and  to  all  other  facts  which  would  have  a 
bearing  upon  the  question  of  convenience 
and  cost."  The  court  further  said:  **0f 
course,  it  is  not  reasonable  to  suppose  that 
the  same  facilities  can  be  given  to  places 
of  very  small  population  that  are  supplied 
to  their  neighbors  who  live  in  much  larger 
communities,  and  the  defendants  in  error, 
it  Inay  be  conceded,  make  no  such  demand. 
No  one  would  assert  that  one  daily  train 
each  way  between  New  York  and  Philadel- 
phia would  furnish  adequate  facilities  for 
the  transportation  of  passengers.  Twenty 
times  that  number  of  trains  would  be  neces- 
sary, and  yet  one  through  train  a  day,  each 
way,  through  so  small  a  place  as  Latta  to 
New  York  or  Tampa  would,  in  all  proba- 
bility, easily  transport  all  the  passengers 
desiring  transportation  between  these 
places.  Nevertheless,  the  fair  needs  of  the 
locality  for  transportation,  to  other  local 
points  must  be  considered  and  provided  for. 
This,  as  we  think,  has  been  done." 

The  Atchison,  Topeka  &  Santa  F^  south- 
bound train  makes  connection  at  dishing 
wMth  a  train  of  the  same  road  for  Still- 
water, the  county  seat;  likewise,  the  south- 
bound trains  on  appellant's  line  run  into 
Cushing.  The  northbound  train  on  the 
Atchison,  Topeka  &  Santa  F6  line  connects 
at  Esau  junction  with  a  line  of  the  same 
system  for  Stillwater,  the  county  seat.  Ap- 
pellant's line  diverges  from  the  Atchison, 
Topeka  &  Santa  Fe  line  north  of  Yale,  in- 
tersecting with  the  St.  Louis  &  San  Fran- 
cisco line  between  Tulsa  and  Enid,  at  Hal- 
let,  and  connecting  With  a  line  of  its  sys- 
tern  at  Osage -for  Tulsa  and  Muskogee.  It 
is  not  neressary,  in  order  to  dispose  of  this 
appeal,  to  determine  whether  or  not  the 
stopping  of  the  trains  complained  of  would 
result  in  the  regulation  of  interstate  com- 
merce; for  we  think  the  railroad  company 
in  this  case  has  furnished  such  reasonable 
accommodation  to  the  people  at  Norfolk 
as  they  can  be  reasonably  called  upon  to 
give,  the  size  of  the  place,  the  extent  rf 
the  demand  for  transportation,  etc.,  con- 
sidered; and  the  order  to  stop  these  trains 
cannot  be  sustained.  It  seems  that  the  pur- 
pose of  requesting  this  order  was  that  per- 
sons residing  adjacent  to  this  station  niicrht 
have  the  opportunity  of  visiting  points  like 
Oklahoma  City,  Bartlesville,  and  Parsons, 
Kansas,  and  return  the  same  day,  thereby 
having  the  advantage  of  daytime  travel. 
This  identical  question  was  before  the  su- 
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reme  court  of  Arkansas.  In  the  case  of 
t.  Louis,  I.  M.  &  S.  R.  Co.  v.  SUto,  85 
Tk.  2S4,  107  S.  W.  989,  the  court  said: 
rhe  principal  reason  urged  a»  to  the  in- 
lequacy  of  the  facilities  provided  by  the 
lilroad  company  is  that  the  only  through 
-ain  to  St.  Louis  which  stops  at  Arkadel- 
liia  reaches  stations  in  this  state  north  of 
ittle  Rock  at  an  unreasonable  hour  in  the 
ight-time  for  passengers  to  debark,  and 
lat  a  through  northbound  train  should  be 
rovided  which  will  laud  passengers  from 
rkadelphia  at  those  stations  at  a  more 
lasonable  hour.  It  is  also  earnestly  ar- 
led  that,  as  Arkadelphia  is  the  county 
at  of  Clark  count}',  and  as  circuit  court, 
ben  in  session,  usually  convenes  at  8:30 
rlock  A.  M.  this  train  by  which  litigants 
id  witnesses  living  south  of  that  place 
»u!d  reach  there  at  6:18  a.  m.  ought  to 
^  n^uired  to  stop  there  for  their  conven- 
nce,  instead  of  requiring  them  to  wait 
T  train  Xo.  24,  due  to  reach  Arkadelphia 
;  9:26  A.  M.  Now,  it  will  be  admitted 
lat  there  is,  at  best,  some  inconvenience 
hieh  must  attend  the  traveler.  A  perfect 
'Stem  of  railroad  transportation,  whereby 
«  traveler  can  begin  his  journey  at  an 
mr  which  precisely  suits  his  own  con- 
iiunfe,  progress  with  due  speed,  and  ar- 
^e  at  his  destination,  wherever  that  mav 
^  at  a  reasonable  hour  of  the  day,  is 
Arwly  to  be  expected,  however  much  it  is 
»  be  desired.  That  would  be  Utopian.  A 
ain  schedule  could  not  be  arranged  so  as 
►  Wgin  and  end  every  journey  in  the  day- 
cu*.  What  the  state  may  demand  of  a 
ulr«*d  company  for  the  benefit  of  the  peo- 
fe  is  reasonable  service, — facilities  w^hich 
re  a.?  near  perfect  as  may  reasonably  be 
inii^hed,     considering     all     the     circum- 

In  the  case  of  Minneapolis,  St.  P.  &  S. 
t*  M.  R.  Co.  V.  Railroad  Commission,  136 
'J'-  146,  17  L.R.A.(N.S.)  821,  116  N.  W. 
^.  the  court  said:  "In  determining 
.'*t!ier  or  not  the  order  of  the  commis- 
»*  is  unreasonable.  It  must  also  be  con- 
*^r^  that  every  unnecessary  burden  im- 
■^1  upon  the  railroad  impairs  its  net  re- 
'>pt<,  and  diminishes  that  margin,  if  there 
f  '^ne,  I'etween  the  amount  sufficient  to  as- 
i*^  a  fair  return  on  the  value  of  its  prop- 
rty.  plus  the  amount  of  its  fixed  charges 
^  •iperating  expenses  and  its  gross  re- 
"Pta.  In  this  margin  the  public  and  the 
^•Iniad  arc  interested,  because  it  is  onlv 
■*n  this  exists  that  betterments  in  con- 
Irii.nion  or  improvements  in  service  not 
^•prative  or  indispensable,  or  reduction  in 
'i**^,  will  ordinarily  be  voluntarily  made 
^  the  railroad,  or  can  ordinarily  be  or- 
"'M  or  enforced  by  the  commission.  We 
Jt  Dot  now  speakinfi:  of  those  extreme  cases 
»  L.R.A.(X.s.) 


where  the  public  duty  must  be  discharged, 
whatever  the  financial  consequences  to  the 
railroad.  Covington  &  L.  Tump.  Road  Co. 
V.  Sandford,  164  U.  S.  578,  41  L.  ed.  600, 
17  Sup.  Ct.  Rep.  198,  and  cases  in  Rose's 
Notes;  3  Cook,  Corp.  4th  ed.  §§  900,  901, 
and  cases  in  notes.  But  in  ordinary  cases 
to  waste  this  margin  is  to  waste  a  fund  in 
which  the  whole  public  is  interested.  This 
should  never  be  done  for  the  benefit  of  the 
few,  as  against  the  interests  of  any.  It  is 
also  to  be  considered  that .  this  margin 
ought  not  ordinarily  be  exhausted  or  swept 
away  by  orders  or  requirements  of  the  rail- 
road commission  as  fast  as  accumulated, 
because  hiunan  nature  or  railroad  nature 
is  such  that  no  one  will  long  economize  on 
operating  or  other  expenses  if  his  economy 
only  furnishes  a  larger  basis  for  further 
exactions.  The  rights  of  the  public  and 
the  rights  of  the  railroad  under  this  new 
law  must  be  ascertained  and  developed  by 
the  railroad  commission  slowly  and  labor- 
iously, moving  from  precedent  to  precedent 
as  new  instances  arise,  after  the  manner  of 
the  common-law  courts.  As  was  said  in 
Bates  V.  Relyea,  23  Wend.  336,  341 :  'They 
[these  instances]  must,  from  the  nature  of 
our  legal  system,  be  the  same  to  the  science 
of  law  as  a  convincing  series  of  experi- 
ments is  to  any  other  branch  of  inductive 
philosophy.'  Patience  on  the  part  of  the 
public  and  on  the  part  of  the  carrier,  and 
time,  will  be  necessary.  The  notion  that 
commissions  of  this  kind  should  be  closely 
restricted  by  the  courts,  and  that  justice 
in  our  day  can  be  had  only  in  courts,  is  not 
conducive  to  the  best  results.  Justice 
dwells  with  us  as  with  the  fathers,  it  is 
not  exclusively  the  attribute  of  any  office 
or  class,  it  responds  more  readily  to  con- 
fidence than  criticism,  and  there  is  no  rea- 
son why  the  members  of  the  great  railroad 
commission  of  this  state  should  not  develop 
and  establish 'a  system  of  rules  and  prece- 
dents as  wise  and  beneficent  within  their 
sphere  of  action  as  those  established  by  the 
early  common-law  judges.  We  find  the  stat- 
ute well  framed  to  bring  this  about." 

In  the  case  of  Deaver  v.  Wyandotte  nnd 
St.  L.  &  S.  F.  R.  Co.  decided  by  the  cor-* 
poration  commission  on  November  20,  1908, 
the  following  order  was  entered,  to  wit: 
"The  complaint  in  this  case  was  filed  by  the 
citizens  of  Wyandotte,  asking  that  the  com- 
mission require  the  defendent  to  stop  its 
eastbound  train  No.  408  at  that  station  for 
the  purpose  of  performing  the  usual  pas- 
senger service,  that  better  connectioils  may 
be  made  with  the  company's  northbound 
train  at  Afton.  The  defendant,  answering, 
alleges  that  this  train  is  known  as  one  of 
the  fast  interstate  mail  trains,  and  there 
would  be  no  special  reason  for  stopping  at 
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this  station  without  stopping  at  other  sta- 
tions of  similar  size  and  conditions,  and 
that  it  would  greatly  interfere  and  moke 
it  impossible  for  this  train  to  make  its 
regular  time  in  competition  with  other  fast 
trains,  and  that  an  extra  local  passenger 
train  was  now  being  operated  over  this  roud 
for  the  purpose  of  performing  the  local 
passenger  service,  making  two  trains  a  day, 
each  way,  stopping  at  the  town  of  Wyan- 
dotte. The  evidence  in  this  case  shows 
that  train  No.  408  is  the  eastbound  inter- 
state fast-mail  train  operated  by  the  de- 
fendant; that  the  town  of  Wvandottc  has 
about  400  inhabitants;  that  its  passenger 
service  now  consists  of  two  trains  each  way 
daily.  When  towns  or  communities  have  a 
reasonable  or  the  average  passenger  serv- 
ice that  is  performed  at  all  similar  stations 
in  the  state  of  Oklahoma,  as  is  now  en- 
joyed by  Wyandotte,  the  commission  is  not 
disposed  to  interfere  with,  the  schedule  of 
fast-mail  trains  performing  interstate  serv- 
ice, by  requiring  them  to  stop  at  all  local 
stations.  If  this  privilege  was  extended  to 
one  town,  other  towns  similarly  situated 
would  have  the  right  to  demand  the  same 
service;  and  it  appears  to  the  commission 
that  the  stopping  of  fast  trains  at  stations 
should  be  left  largely  to  the  regulation  of 
the  railroad  managers,  when  ample  and 
reasonable  service  by  other  trains  is  af- 
forded the  communities  and  towns  through 
which  such  trains  run.  It  is  therefore  or- 
dered that  the  complaint  be  dismissed  with- 
out prejudice."  See  also  Schmidt  v.  Great 
Northern  R.  Co.  (decided  bv  the  railroad 
commission  of  Wisconsin  September  3, 
1909)  4  Wis.  R.  C.  Reports  121,  wherein 
the  commis'iion,  in  passing  upon  a  similar 
cape,  said:  "However  much  this  commission 
would  like  to  assist  the  citizens  of  the  ter- 
ritory tributary  to  Foxboro  to  have  more 
convenient  service  in  and  out  of  that  sta- 
tion,  it  is  powerless  to  grant  the  relief 
asked  for." 

It  is  not  shown  that  any  considerable 
number  of  persons  residing  at  Norfolk  em- 
bark on  appellant's  trains  at  this  station 
for  Oklahoma  City,  Bartlesville,  and  Par- 
sons points.  If  the  appellant  is  required 
by  the  order  of  the  commission  to  convert 
trains  numbered  21  and  22  into  local  trains, 
that  would  necessitate  an  additional 
through  passenger  train  each  way  to  meet 
the  demands  of  the  interstate  trafTic.  This 
would  occasion  additional  expense  in  the 
way  of  equipment,  employees,  maintenance, 
etc.  Tassenger  faiv-s  on  the  basis  of  a  2- 
cent  rate  should  not  be  jeopardized  by  un- 
reasonable burdens  in  the  way  of  unreason- 
able expense,  or  hampering  the  operation  of 
the  trains  in  this  state.  Common  carriers 
should  be  required  to  furnish  every  reason- 
29  L.R.A.(N.S.) 


able  facility  and  convenience  for  the  pub- 
lic, but  when  tlie  policy  has  been  declared 
that  such  service  shall  be  supplied  for  the 
lowest  reasonable  rate,  and  such  rate  is  be- 
ing put  on  trial,  due  care  should  be  exer- 
cised that  the  same  be  not  needlessly  en- 
dangered. 

ITie  order  of  the  corporation  commission 
relating  to  the  stoppage  of  the  trains  is  re- 
versed, and  the  part  pertaining  to  the  es- 
tablishment and  construction  of  a  depot  at 
said  place  is  aflfirmed,  there  being  no  as- 
signment of  error  in  the  record  covering 
that  point. 

All  the  Justices  concur. 


KANSAS  SUPREME  COURT. 

CIIAUNCEY  DEWEY  et  al.,  Exrs.,  etc.,  of 
C.  P.  Dewey,  Deceased,  et  al.,  Appta, 

V. 

H.  J.  BARNHOUSE. 
(—  Kan.  — ,  109  Pac.  1081.) 

Gift  inter  vivos  —  delivery. 

1.  To  make  a  complete  gift  of  personal 
property  inter  vivos,  there  must  be  a  de- 
livery of  the  propertv  from  the  donor  to 
the  donee,  or  to  some  person  for  him. 

Same  — stock  certificate. 

2.  Where  a  donor  decides  to  give  to  an- 
other a  certificate  of  shares  in  a  building 
and  loan  association,  and  to  make  the  pay- 
ments thereon  for  the  donee  until  maturity, 
and  then  causes  such  certificate  to  be  is- 
sued  in  the  name  of  the  doQee,  retaining 

ITeadnotes  by  Graves,  J. 

Note.  —  Necessity  of  actual  delivery  of 
certificate  to  coniiilete  gift  of  sJiarcs 
of  stock. 

It  was  said  in  Bridge  v.  Bridge,  16  Boav. 
315:  "If  a  person  possessed  of  sttK-k 
execute  a  declaration  of  trust  of  that  stt.H?k 
in  favor  of  a  volunteer,  he  would,  I  appre- 
hend, clearlv  constitute  himself  a  trusttv 
for  the  volunteer,  and  equity  would  exeout«' 
the  trust  and  compel  a  transfer  of  the  st()ek. 
.  .  .  But  if  the  same  person  executed  an 
assignment  of  the  stock  in  favor  of  the 
volunteer,  and  no  transfer  of  the  stock  took 
place,  this,  I  apprehend,  would  as  clearly 
be  considered  to  be  no  more  than  an  im- 
perfect gift,  in  which  the  donor  had  not 
done  all  that  was  in  his  power  to  do,  and 
the  donee  would  get  no  assistance  from  a 
court  of  equity  to  compel  a  transfer  of  the 
stock.  On  the  other  hand,  if  stock  sto<Ki 
in  the  names  of  trustees,  and  the  beneficial 
owner  of  it  executed,  in  favor  of  a  volun- 
teor,  an  assignment  of  such  stock,  and  if 
notice  of  that  assignment  were  given  t'> 
the  trustees,  who  acknowledged  the  validity 
of  it  and  acted  upon  it,  they  would  there- 
upon, through  the  act  of  the  bcnelUiul 
owner,  become  the  trustees  for  the  volunteer, 
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fxN^«:8ion  thereof  himself,  and  makes  the 
^u}nsfquent  payments  thereon  in  the  name  of 
tlie  donee,  but  at  all  times  regards  the  cer- 
tilicatf  as  the  property  of  the  donee,  and 
luA  possession  as  holding  in  trust  for  such 
dun«e,  the  delivery  to  himself  as  trustee 
of  the  donee  will  be  held  sufficient  to  com- 
plete the  gift. 

Building     association  —  certificate     of 
Miares  ^  transfer  — >  indorsement. 

3.  A  certificate  of  shares  in  a  building 
and  loan  association,  assigned  by  indorsc- 
m«>nt  in  blanlc  upon  ihe  back  thereof  by 
the  person  to  whom  it  was  issued,  will 
prima  facie,  as  between  the  parties  them- 
<<>lv(«,  constitute  the  vendee  and  holder 
thereof  the  owner  of  such  certificate. 

(Johnston,  Ch.  J.,  and  Mason,  J.,  dissent.) 

(July  9,  1910.) 


APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Riley  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  the  value  of  a  certain  certificate 
of  shares  in  a  building  association  which 
was  alleged  to  have  been  held  in  trust  for 
plaintiff  by  defendants'  testator.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cliarles  Blood  Smitli  and  Sam- 
uel Barnum,  for  appellants: 

The  evidence  fails  to  show  a  consimi- 
mated  gift  or  a  trust  on  the  part  of  the 
deceased  for  the  benefit  of  the  plaintiff. 

Casteel  v.  Flint,  112  Iowa,  92,  83  N.  W. 
796;  Scott  v.  Berkshire  County  Sav.  Bank, 
140  Mass.  157,  2  N.  E.  925;  Re  Crawford, 
113  N.  Y.  660,  6  L.R.A.  71,  21  N.  E.  692; 
Stokes  V.  Sprague,  110  Iowa,  89,  81  N.  W. 
195;    First  Nat.  Bank  v.  Taylor,   142  Ala, 


and  equity  would  enforce  the  due  perform- 
ance of  that  trust  in  his  favor." 

In  Beech  v.  Keep,  18  Beav.  285,  it  was 
remarked  that  this  distinction  betweon  an 
a*.«infnnient  in  favor  of  a  volunteer,  and  a 
declaration  of  trust  in  his  favor,  was  very 
narrow,  but  the  court  nevertheless  adhered 
to  it,  and  refused  to^uphold  an  assignment 
of  stock  where  it  was  not  accompanied  by 
a  transfer. 

So,  in  3kIilroy  v.  Lord,  4  De  G.  F.  &,  J. 
264,  a  deed  purporting  to  assign  bank  stock, 
but  not  amounting  to  a  declaration  of  trust, 
^M  held  unenforceable,  no  actual  transfer 
iiarin*^  been  made. 

And  a  deed  poll  purporting  to  assign  and 
ponvey  stork  to  a  daughter,  with  full  power 
to  recover  such  part  of  the  premises  as  a 
mere  assignment  would  not  enable  her  to 
recover,  and  directing  the  alleged  donor's 
personal  representatives  to  do  all  acts  nec- 
^*arT  to  perfect  such  transfer,  was  held 
in  Dillon  v.  Coppin,'  4  Myl.  &  C.  647,  to  be 
iroperative  as  a  gift,  where  such  donor  kept 
the  deed  in  his  possession  until  his  death. 

And  in  Antrobus  v.  Smith,  12  Ves.  Jr. 
^.  where  one  who  was  entitled  to  shares 
in  a  company,  indorsed  the  receipt  for  one 
of  the  subscriptions  to  his  daughter,  but 
retained  possession  of  it,  the  intimation 
vas  that  the  gift  was  incomplete  for  want 
cf  delivery. 

In  Beecher  v.  Major,  13  L.  T.  N.  S.  54, 
it  was  held  that  there  was  a  valid  gift 
•b^re  one  wrote  to  her  neice,  saying  she 
Itad  put  certain  stock  in  the  latter's  name, 
and  requested  her  to  execute  a  power  of  at- 
torney authorizing  the  donor  to  collect  the 
dividends,  which  the  donee  did. 

Bnt,  a  communication  to  one's  executors, 
Ftating  that  he  had  given  another  certain 
debenture  stock  but  had  retained  it  for  the 
purpose  of  collecting  the  dividends  himself, 
and  direct ini;  the  executors  to  hand  it  to 
the  donee  after  his  death,  was  held  in  Re 
Shield,  53  L.  T.  N.  S.  6,  not  to  be  enforce- 
able as  a  declaration  of  trust  or  a  volun- 
t*nr  gift. 

Falling  within  the  third  situation  out- 
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lined  in  Bridge  v.  Bridge  is  Donaldson  v. 
Donaldson,  Kay,  711,  where  the  court  up- 
held as  a  complete  gift  a  voluntary  assign- 
ment, by  deed,  of  stock  standing  in  tiie 
name  of  trustees  for  the  assignor,  although 
no  notice  of  the  deed  was  given  to  the  trus- 
tees in  the  donor's  lifetime.  It  seems  that 
in  this  case  the  lack  of  notice  was  regarded 
as  being  compensated  by  the  fact  the  trus- 
tees did  not  transfer  the  stock  to  the  donor 
before  the  latter's  death,  the  court  saying 
that  if  they  had  done  so  the  donee  would 
have  had  no  remedy  against  them. 

The  general  principles  relative  to  the 
validity  of  gifts,  and  their  application  to 
donations  of  stock,  are  well  stated  by 
Judge  Sanborn  in  Allen-West  Commission 
Co.  V.  Grumbles,  63  C.  C.  A.  401,  129  Fed. 
287.  He  says:  *''Among  the  indispensable 
conditions  of  a  valid  gift  are  the  intention 
of  the  donor  to  absolutely  and  irrevocably 
devest  himself  of  the  title,  dominion,'  and 
control  of  the  subject  of  the  gift  in  prcesenii 
at  the  very  time  he  undertakes  to  make  the 
gift;  .  .  .  the  irrevocable  transfer  of 
the  present  title,  dominion,  and  control  of 
the  thing  given  to  the  donee,  so  that  the 
donor  can  exercise  no  farther  act  of  domin- 
ion or  control  over  it;  .  .  .  and  the 
delivery  by  the  donor  to  the  donee  of  the 
subject  of  the  gift  or  of  the  most  effectual 
means  of  commanding  the  dominion  of  it. 
This  delivery  must  be  an  actual  one  'so  far 
as  the  subject  is  capable  of  it.  It  must  be 
secundum  suhjectam  materianif  and  be  the 
true  and  effectual  way  of  obtaining  the  com- 
mand and  dominion  of  the  subject.'  2  Kent, 
Com.  439.  If  the  subject  of  the  gift  is  a 
chose  in  action,  such  as  a  bond,  a  note,  or 
stock  in  a  corporation,  the  delivery  of  the 
most  effectual  means  of  reducing  the  chose 
to  possession  or  use,  such  as  the  dolivery 
of  the  bond,  or  the  note,  or  the  certificate 
of  stock,  if  present  and  capable  of  delivery, 
is  indispensable  to  the  completion  of  the 
gift." 

It  was  held  in  Kernochan  v.  Russell,  36 
Misc.  817,  74  N.  Y.  Supp.  841,  that  to  com- 
plete a  gift  of  corporate  stock  inter  vivos, 
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456,  37  So.  696;  Allen  West  Commission 
Co.  V.  Grumbleg,  63  C.  C.  A.  401,  129  Fed. 
287;  McHugh  v.  O'Connor,  91  Ala.  243,  9 
So.  165;  Gethell  v.  Biddeford  Sav.  Bank, 
94  Me.  452,  80  Am.  St.  Rep.  408,  47  Atl. 
895;  Warriner  v.  Rogers,  L.  R.  16  Eq.  348; 
Ashman's  Estate,  223  Pa.  543^  72  Atl.  899; 
28  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  913. 

Equity  will  not,  in  case  of  an  imperfect 
and  unconsummated  gift,  declare  a  trust 
merely  for  the  purpose  of  carrying  out  the 
intention  of  the  one  attempting  to  make  the 
gift 

Young  V.  Young,  80  N.  Y.  422,  36  Am. 
Rep.  634. 

The  rule  requiring  gifts  inter  vivos  to 
be  establifihed  by  conclusive  evidence  is 
especially  applicable  where  the  gift  is  not 
asserted  until  after  the  donor's  death. 


Jones  V.  Falls,  101  Mo.  App.  536,  73  S. 
W.  903;  Devlin  v.  Greenwich  Sav.  Bank, 
125  X.  y.  756,  26  K.  E.  744;  Ridden  v. 
Thrall,  325  X.  V.  572,  11  L.R.A.  684,  21 
Am.  St.  Rep.  758,  26  X.  E.  627;  Re  Man- 
hard  t,  17  App.  Div.  1,  44  X.  Y.  Supp. 
836. 

A  transfer  of  title  to  stock,  duly  made  by 
indorsement  on  the  certificate  itself,  con- 
veys the  title  between  the  parties  and  ail 
claiming  under  them. 

Culp  V.  Mulvane,  66  Kan.  144,  71  Par. 
273;  Van  Demark  v.  Barons,  52  Kan.  779, 
36  Pac.  798. 

Possession  of  stock  duly  indorsed  in 
blank  is  presumptive  evidence  of  owner- 
ship. 

Culp  V.  Mulvane,  66  Kan.  143,  71  Pac. 
273;  Plumb  v.  Bank  of  Enterprise,  48  Kan. 


it  must  be  accompanied  by  actual  or  con- 
structive delivery,  or  evidenced  by  a  writ- 
ten assignment. 

Title  to  bank  stock  does  not  vest  in  a 
wife  whose  husband,  upon  purchasing  it, 
has  the  certificates  issued  in  her  name, 
where  he  neither  delivers  it  to  her  nor  de- 
clares a  trust  in  her  favor.  Getchell  v. 
Biddeford  Sav.  Bank,  94  Me.  452,  80  Am. 
St.  Rep.  408,  47  Atl.  895. 

Where  the  holder  of  stock  in  a  bank  sub- 
scribes, for  the  benefit  of  his  wife,  to  a 
new  issue  of  stock,  there  is  not  a  completed 
gift  to  the  wife,  the  price  i»ot  having  been 
paid  nor  the  scrip  issued  until  after  the 
husband's  death;  since  in  such  circum- 
stances delivery  could  not  be  effected.  Eger- 
ton  v.  Egerton,  17  N.  J.  Eq.  419. 

On  the  other  hand,  the  surrendering  of 
scrip  for  stock,  and  procuring  new  scrip  to 
be  issued  in  the  names  of  the  owner's  in- 
fant children,  was  held  in  Francis  v.  Xew 
York  jt  B.  Elev.  R.  Co.  17  Abb.  X.  C.  1, 
to  be  a  complete  gift  so  far  as  to  permit  the 
children  to  elect  when  they  became  of  age, 
although  the  transfer  was  not  accompanied 
by  delivery  of  the  scrip  to  the  children. 

And  where  one  bought  stock  and  had  the 
certificate  issued  in  his  infant  daughter's 
name,  and  after  his  death  it  was  found  in 
his  safe-deposit  box  with  other  property  of 
the  daughter  and  of  other  members  of  the 
family,  the  transaction  was  upheld  as  a 
gift,  it  being  aided  by  evidence  that  the 
donor  had  declared  he  had  given  the  stock 
to  the  daughter,  and  that  his  administra- 
trix admitted  such  fact,  and  omitted  the 
stock  from  the  inventory  of  his  property. 
Crouse  v.  Judson,  41  Misc.  338,  84  X.  Y. 
Supp.  755  (affirmed  so  far  as  this  point 
U  concerned,  in  93  App.  Div.  004,  86  X.  Y. 
Supp.  1133). 

So,  the  placing  of  certificates  of  stock  in 
a  safe-deposit  box,  one  key  bein<j  given  to 
the  donee  and  the  other  retained  by  the 
donor,  was  held  to  be  a  sufficient  delivery, 
where  the  donor  subsequently  stated  that 
he  had  given  the  stock  to  the  donee,  and 
kept  his  own  securities  in  another  box. 
29  L.R.A.(X.S.) 


Gilkinsoii   v.    Third    Ave.    R.   Co.   47  App. 
Div.  472,  63  X.  Y.  Supp.  792. 

Where  one  subscribed  for  stock  in  an 
opera  house  corporation,  and  took  the  cer- 
tificates in  his  own  name,  but  delivered  to 
his  wife  the  ticket  for  the  box  in  the 
theater,  which  represented  his  shares,  it 
was  held  that  there  was  not  a  valid  pft  of 
the  shares  to  the  wife.  Stevens  v.  Stevenj", 
2  Redf.  265. 

An  instrument  bequeathing  stock  to  an- 
other, to  be  paid  over  upon  the  owner'i; 
death,  was  held  in  Johnson  v.  Williams,  ir. 
How.  Pr.  233,  where  there  appeared  to  bavo 
been  no  delivery,  to  be  unenforceable  as  a 
gift  inter  vivos  or  causa  mortis,  although 
enforceable  as  an  assignment. 

And  it  was  held  in  Allen-West  Commis 
sion  Co.  V.  Grumbles,  03  C.  C.  A.  401,  12ti 
Fed.  287,  that  a  gift  of  corporate  stock  wa-* 
not  intended  to  be,  and  therefore  was  n<»t, 
consummated,  where  the  owner  delivered  a 
formal  bill  of  sale  thereof  to  his  wife,  but 
retained  the  certificate  of  shares,  kept  ttie 
stock  in  his  own  name  on  the  books  of  tl>e 
company,  and  received  dividends  upon  and 
voted  it  until  he  become  insolvent,  when  Ito 
indorsed  the  certificate,  surrendered  it  tn 
the  company,  and  caused  new  certificates  to 
be  issued  to  the  wife. 

In  Jackson  v.  Twenty-third  Street  R.  Co. 
88  X.  Y.  520,  where  a  receipt  for  the  pur- 
chase price  of  stock  found  its  way  into  i\\(*. 
hands  of  one  in  whose  name  the  stock  was 
entered  on  the  corporate  books,  and  the 
purchaser  told  the  treasurer  of  the  corpora 
tion  to  hold  the  stock  until  instructed  bv 
him  whether  to  deliver  it,  and  told  the  al- 
leged donee  that  the  stock  was  set  aside  f«)r 
the  latter's  c?hild,  and  tiie  latter  drew  divi 
dends,  by  the  purchaser's  special  direction 
and  consent,  for  the  benefit  of  the  child, — 
it  was  held  that  a  gift  was  not  shown,  sinee 
the  inference  from  the  circumstances  wa.' 
that  there  was  no  intention  to  vest  title  in 
the  alleged  donee. 

If  a  gift  of  bank  stock  was  intende<l,  it 
was  not  completed,  where  the  alleged  donor 
had    the  certificate   transferred   to   himself 
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184,  29  Pae.  699;  Johnston  v.  Laflin,  103 
L'.  S.  803,  26  L.  ed.  634 ;  Clark  &  M.  Priv. 
Torp.  pp.  782,.  783;  Lund  v.  Wheaton  Rol- 
ler Mill  Co.  60  Minn.  36,  36  Am.  St.  Rep. 
623,  52  N.  W.  269;  Grenahaw  v.  Columbian 
Min.  Co.  310  Mo.  App.  356,  86  S.  W.  261; 
Taylor,  Priv.  Corp.  6th  ed.  §  795;  Bath 
Sar.  Inst.  v.  Sagadahoc  Nat.  Bank,  89  Mo. 
500,  36  AtL  996;  Herrick  v.  Humphrey 
Hardware  Co.  73  Neb.  809,  119  Am.  St. 
Rep.  917,  103  N.  W.  685,  11  A.  &  E.  Ann. 
(as.  201;  Cook,  Stockholders,  §  441; 
Thomp.  Corp.  §§  2391,  2302,  2395;  Mer- 
ehanta'  Bank  v.  Livingston,  74  N.  Y.  226; 
Dickinson  ▼.  Central  Nat.  Bank,  129  Mass. 
279,  37  Am.  Rep.  351 ;  Hall  v.  United  States 
Ins.  Co.  5  Gill,  484;  Pom.  Rem.  Rights,  2d 
ed.  §  160. 
Mr.  John  E.  Hcssln  for  appellee. 


Graves,  J.,  delivered  the  opinion  of  the 
court; 

This  action  was  commenced  in  the  dis- 
trict court  of  Riley  county  by  the  appellee, 
to  recover  from  appellants  the  value  of  a 
certificate  of  twenty-five  shares  of  the  Man- 
hattan Building  &  Savings  Association. 
The  plaintiff  in  that  action,  H.  J.  Barn- 
house,  recovered  a  judgment  against  the  de* 
fendants,  who  represented  the  estate  of  C. 
P.  Dewey,  deceased,  and  they  as  appellants 
appeal  to  this  court. 

The  certificate  in  controversy  was  issued 
by  the  association  in  the  name  of  H.  J. 
Barnhouse  at  the  request  of  C.  P.  Dewey, 
in  his  lifetime,  who  held  the  certificate  and 
paid  assessments  thereon  until  his  death, 
and  the  representatives  of  his  estate  have 
made    the    payments    thereon    since,    until 


as  trustee  for  his  daughters,  who  did  not 
know  of  the  transfer  until  his  death,  and 
he  retained  control  thereof,  and  appro- 
priated the  dividends  to  himself.  Cum- 
mings  V.  Bramhall,  120  Mass.  552. 

And  where  the  purchaser  of  stock  in  a 
building  and  loan  association  has  the  shares 
issued  to  himself  as  "trustee"  for  another, 
vho  does  not  know  of  the  transaction,  and 
no  delivery  is  made  to  him  during  the  pur- 
chaser's lifetime,  it  will  be  held  that  there 
was  no  gift  of  the  stock  and  no  declaration 
cf  trust,  at  least  where  it  is  found  that  the 
stock  was  issued  to  him  as  trustee  in  order 
to  avoid  a  rule  of  the  association  limiting 
the  amount  of  stock  that  may  be  taken  by 
•me  person.  Casteel  v.  Flint,  112  Iowa,  92, 
83  N,  W.  796. 

On  the  other  hand,  where  the  owner  of 
lank  stock  surrendered  the  certificates  to 
the  bank,  and  new  certificates  issued  to  him 
M  trustee  for  his  children,  and  allowed 
subsequently  accruing  dividends  to  remain 
in  the  bank  undisturbed,  the  transaction 
was  upheld  as  a  gift  to  the  children.  Mize 
r.  Rates  County  Nat.  Bank,  60  Mo.  App. 
358. 

Delivery  may  as  well  be  made  to  a  third 
person  as  to  the  donee,  and  the  mere  fact 
that  the  donor,  without  intent  to  reinvest 
himself  with  title,  regains  naked  possession 
for  the  temporary  purpose  of  collecting  the 
dividends  which  he  has  reserved  to  himself 
does  not  disturb  the  gift.  Tucker  v.  Tuck- 
er. 138  Iowa,  344,  116  N.  W.  119. 

NMiere  one  became  entitled  to  stock  for 
which  certificates  had  not  yet  been  issued, 
*nd.  expressing  a  desire  to  distribute  his 
fortune  during  his  lifetime,  executed  trans- 
fers of  the  stock  to  various  persons^  and 
delivered  them  to  a  third  person  with 
power  of  attorney  to  cause  the  stock  to  be 
^  over  to  the  donees,  it  was  held  that 
ruch  instruments  vested  title  in  the  bene- 
flciaries  therein  named.  DeCaumont  Y. 
Bofjert,  36  Hun,  382. 

The  assignment  and  delivery  of  a  cer- 
tificate of  bank  stock  to  an  attorney,  in 
tniPt  for  another,  by  one  who  directs  that 
'f  shall,  after  his  death,  be  delivered  to 
25  LR.A.(NJS.) 


•such  other,  whom  he  informs  of  the  trans- 
action, constitutes  a  completed  gift  inter 
viiH)8f  which  is  not  affected  by  the  facts  that 
the  donor  reserved  the  right  to  draw  the 
dividends,  and  that  he  had  the  certificate 
delivered  to  him,  and  retained  it  for  a  time 
before  returning  it  to  the  attorney.  Lari- 
mer v.*  Beardsley,  130  Iowa,  706,  107  N.  W. 
935. 

But  a  complete  gift  inter  vivos  of  stocks 
to  the  donor's  sons  is  not  made  by  taking 
the  shares  in  their  names  and  leaving  tiiem 
with  a  third  person,  subject  to  the  donor's 
control.  Walker  v.  Walker,  66  N.  II.  390, 
27  L.R.A.  790,  49  Am.  St.  Rep.  616,  31  Atl. 
14. 

It  has  been  held  in  England  that  actual 
delivery  to  the  donee  will  not  complete  the 
gift  if  no  transfer  is  made  on  the  books  of 
the  company.  Weale  v.  Ollive,  17  Beav. 
252;  Lambert  v.  Overton,  11  L.  T.  N.  S. 
603.  Of  course  these  cases  do  not  answer 
the  question  considered  in  this  note,  wheth- 
er actual  delivery  is  necessary. 

However,  it  was  held  in  Roberts's  Ap- 
peal, 85  Pa.  84,  that  a  transfer  on  the  books 
of  the  corporation  was  sufficient  to  pass 
title,  without  delivery  to  the  donee. 

The  Maryland  court  has  reached  a  result 
somewhat  similar  to  that  of  the  foregoing 
English  cases. 

Thus,  in  Pennington  v.  Gittings,  2  Gill 
&  J.  208,  the  rule  was  invoked  that  actual 
delivery  of  the  stock  was  necessary,  and  it 
was  held  that  there  was  not  a  sufficient  de- 
livery of  bank  stock  "transferable  at  the 
said  bank  only,  personally  or  by  attorney," 
by  indorsing  another's  name  upon  the  cer- 
tificate which  was  delivered  to  her,  where 
there  was  no  transfer  of  the  stock  upon 
the  books  of  the  bank.  And  in  the  case  of 
Baltimore  Retort  &.  Fire  Brick  Co.  v.  Mali, 
65  Md.  93,  67  Am.  Rep.  304,  3  Atl.  286,  it 
was  held  that  there  should  have  been  a 
transfer  upon  the  books  of  the  corporation 
although  there  was  no  provision  to  that 
efl'ect  in  the  by-laws.  The  court,  however, 
intimated  that  if,  in  addition  to  leaving 
with  the  attorney  of  the  corporation  the 
assignment  and  certificates,  together  with  a 
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October,  1905.  It  is  claimed  by  Barnbouse 
that  C.  P.  Dewey  intended  to  give  the  cer- 
tificate to  him,  and  make  all  payments 
thereon  until  its  maturity,  as  a  recogni- 
tion of  the  faithful  service  rendered  by  him 
as  an  employee  of  Mr.  Dewey  for  many 
years,  and  that  such  gift  wa9  completed; 
that  at  the  time  of  his  death,  Dewey  was 
simply  holding  the  certificate  in  trust  for 
the  purpose  of  conveniently  carrying  out 
his  original  intention.  The  estate  claims 
that  the  rules  of  the  association  did  not  per- 
mit the  holding  of  more  than  twenty-five 
shares  by  one  person,  and  that  C.  P.  Dewey, 
to  avoid  this  rule  of  the  association,  took  a 
certificate  in  the  name  of  Barnhouse,  so 
that  he  could  own  more  than  twenty-five 
shares,  but  it  was  not  his  intention  that 
Barnhouse  should  own  them  or  have  any 
interest  therein. 

The  facts  relied  upon  to  establish  the  gift 
are,  briefly  stated,  substantially  as  follows: 
C.  P.  Dewey  was  a  man  of  large  means,  re- 
siding in  Chicago  and  managing  extensive 
business  at  Manhattan,  Kansas,  and  H.  J. 
Barnhouse  had  been  an  employee  of  Dewey 
for  several  years.  On  May  21,  1900,  C.  P. 
Dewey  purchased  the  certificate  in  ques- 
tion, saying  to  the  secretary  of  the  asso- 
ciation, in  explanation  for  not  taking  it  in 
liis  own  name,  that  he  wanted  to  do  some- 
thing for  Barnhouse.  The  certificate  was 
delivered  to  Dewey  by  the  secretary,  for 
which  Dewey  gave  a  receipt  to  the  Secre- 
tary, signed  "H.  J.  Barnhouse,  by  Dewey." 
A  pass  book  was  delivered  to  Dewey  with 
the  certificate.  The  secretary  explained 
that  for  convenience  many  shareholders  left 
their  pass  books  with  him  so  he  could  credit 


payments  therein  when  made,  and  in  tliat 
way  the  pass  book  would  show  at  all  i'mti 
the   state  of   the    account  and  would  cor- 
respond with  the  books  of  the  association 
and  alwavs  be  accessible  to  the  shareboMer. 
Dewey  handed  the  pass  book  to  BarnhouM, 
who  was  standing  near,  and  he  handed  it  to 
the  secretary.     Dewey  kept  the  certificate. 
He  also  took  a  like  certificate  in  his  (>«n 
name,  one  in  the  name  of  his  son,  and  an- 
other in  the  name  of  C.  T.  Killen,  now  on? 
of  the  executors  of  Dewey's  will,  for  all  i  f 
which,  except  the  one  to  his  son,  he  ga\e 
receipts.      Barnhouse    came   into  the  ktnk 
about  the  time  the  certificate  taken  in  \i.- 
name  was  handed  to  Dewev.     From  thcj€ 
facts   and   the  reasonable   inferences  whif'i 
may   be  drawn  therefrom,  the  question  if 
gift  must  be  determined.    The  theory  upn 
which   Barnhouse  relies  is  that  Dewey  in 
tended  to  give  the  certificate  to  him,  aii<i 
that  the  acts  of  Dewey  while  in  the  bank 
were  such  as  under  the  law  constitut&l  a 
complete  gift,  and  that  Dewey  afterwar*!? 
held    the    certificate    as    trustee    of    Uain- 
house. 

The  appellants  insist  that,  >to  constitute 
a  completed  gift,  the  thing  given  must  l-e 
actuallv  delivered  bv  the  donor  to  the  don*^, 
or  to  some  person  for  him;  that  as  Dewvy 
never  parted  with  the  certificate  there  W5i« 
no  delivery  and  consequently  no  gift,  Bani- 
house  concedes  the  law  to  be  as  the  app.I- 
lants  claim,  but  insists  that  the  facts  ani 
the  legitimate  inferences  which  may  b? 
drawn  therefrom  establish  a  sufficient  deliv- 
ery to  constitute  a  completed  gift  Tb'^ 
case  has  been  in  this  court  before  and  i^ 
reported  in  76  Kan.  214,  88  Pac.  877.    Tlii? 


power  of  attorney  to  transfer  the  stock,  the 
alleged  donor  had  made  a  declaration  of 
trust,  perhaps  equity  would  have  enforced 
the  trust. 

And  it  is  held  in  Matthews  v.  Hoagland, 
48  N.  J.  Eq.  455,  21  Atl.  1054,  that  the 
handing  over  of  a  certificate  of  stock,  with- 
out a  written  assignment  or  power  of  trans- 
fer, does  not  transfer  the  legal  title,  the 
court  saying;  "If  we  admit  it  confers  an 
equitable  title,  the  legal  has  remained  in 
the  donor,  and  cannot  be  enforced;  for  equi- 
ty recognizes  and  makes  effective  only  as- 
signments founded  on  a  valuable  considera- 
tion, and  does  not  aid  a  volunteer." 

In  Noble  v.  Garden,  140  Cal.  225,  79  Pac. 
883,  2  A.  &  E.  Ann.  Cas.  1001,  the  court 
refused  to  make  any  distinction  between 
gifts  inter  vivos  and  gifts  causa  mortis  so 
far  as  necessity  for  delivery  was  concerned, 
and  held  that  there  was  not  a  sufficient 
delivery  to  perfect  a  gift  causa  mortis  by 
one  who  assigned  the  certificates  to  her 
agent,  with  the  statement  that  she  wished 
to  retain  control  of  them  because  she  might 
desire  to  withdraw  some  of  the  nionej',  and 
who  did  in  fact  retain  dominion  over  them, 
29  L.R.A.(N.S.) 


and  draw  the  dividends  after  the  awsicn- 
ment,  although  the  assignment  was  accom- 
panied by  a  delivery  to  the  agent  of  the  cer- 
tificates, together  with  a  pass  book,  wliicli 
the  by-laws  made  essential  to  a  transfer, 
and  a  list  of  persons  for  whom  she  desircil 
the  stock  assigned  after  her  death.  This  case 
was  followed  in  Noble  v.  Learned  (Cal 
App.)  87  Pac.  402. 

In  Grynies  v.  Hone,  49  N.  Y.  17,  10  Am. 
Rep.  313,  the  court  upheld  as  a  gift  cauf<i 
mortis  an  absolute  assignment  in  writinir. 
transferable  on  the  books  of  the  bank  on  the 
surrender  of  the  certificate,  of  shares  of 
bank  stock  to  the  assignor's  granddaughter, 
whom  he  made  his  attorney  irrevocable  t'> 
transfer  the  same  to  her  use,  where  he  hantl- 
ed  the  assignment  to  his  wife,  with  in- 
structions to  deliver  it  to  the  assignee  up«>n 
his  death. 

And  where  a  mother  surrendered  a  stock 
certificate  and  had  another  issued  in  hrr 
daughter's  name,  but  retained  the  certificflt^ 
and  collected  the  dividends  in  the  name  "i 
the  daughter,  the  transaction  was  upheld 
as  a  gift  causa  mortis.  Collins  v.  Collins. 
11  Misc.  28,  31  N.  Y.  Supp.  1017.      L.  A  W. 
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question  of  delivery  presented  great  diffi- 
culty at  that  time.  Barnhouse  contended 
in  that  action  that  Dewey  was  holding  the 
certificate  as  trustee  for  him,  but  then  as 
now,  there  was  no  proof  of  a  delivery  ex- 
cept as  stated.  Dewey  had  never  parted 
with  possession.  The  case  was  reversed  and 
sent  back  for  a  new  trial.  In  speaking  of 
this  difficulty,  which  was  liable  to  be  en- 
countered in  the  new  trial,  the  court  said: 
"Before  a  gift  can  be  found  in  this  case  it 
must  appear  from  the  evidence  that  at 
some  time  during  the  transaction  in  the 
bank  Dewey  determined  to  give  stock  to 
Barnhouse,  and  instead  of  delivering  it  to 
the  latter,  although  present  and  presumably 
willing  to  receive  and  accept  it,  concluded 
to  constitute  himself  the  trustee  of  Barn- 
house, and  thereupon,  as  donor,  delivered 
the  stock  to  himself,  as  trustee,  receiving 
it  and  accepting  it  as  trustee  for  Barn- 
house. Whether  such  deliverv  is  shown  bv 
the  evidence  is  a  question  of  fact  for  the 
jur3%  and  great  care  should  be  taken  by  the 
court,  both  in  the  admission  of  evidence 
and  in  its  in^^tructions,  to  have  this  ques- 
tion of  delivery  clearly  presented  to  the 
jury,  and  thereby  avoid  mistake  or  miscon- 
ception of  the  real  merits  of  the  inquiry." 

The  jury,  when  the  case  was  retried,  re- 
turned special  fmdings  of  fact  upon  this 
point,  which  read: 

Did  Charles  P.  Dewey,  while  in  the  bank, 
determine  to  give  to  Barnhouse  the  stock 
in  controversv  T 

Ans.  Yes. 

Did  Charles  P.  Dewey,  at  the  time  of  the 
transaction  in  the  bank,  conclude  to  con- 
stitute himself  a  trustee  for  Barnhouse? 

Ans.  Yes. 

Did  Charles  P.  Dewey,  as  donor,  deliver 
tlte  said  stock  to  himself  as  trustee,  re- 
ceiving it  and  accepting  it  for  Barnhouse? 

A.  Yes. 

The  court,  at  the  conclusion  of  the  trial, 
not  being  satisfied  with  the  findings  of  the 
jun-,  found  conclusions  of  fact  and  law  for 
itself,  which  in  this  matter  were  substan- 
tially the  same  as  the  findings  of  the  jury, 
fxcept  fuller  and  more  explicit.  So  far  as 
the  findings  of  the  court  are  material  upon 
this  point,  they  read: 

"(1)  That  prior  to  the  21st  day  of  May, 
IWO,  the  plaintiff,  H.  J.  Barnhouse,  had 
^n  for  many  years  the  manager  and  con- 
fidential employee  of  the  late  Charles  P. 
^^y,  and  that  during  about  the  same 
period  one  Charles  T.  Killen  had  been  the 
bookkeeper  and  confidential  employee  of  the 
^»id  Charles  'P.  Dewey,  and  that  there  ex- 
isted such  friendly  relationship  between  the 
'aid  Charles  P.  Dewey  to  contemplate  and 
finally  determine  to  advance  and  better 
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]  their  condition  by  making  them  a  gift  of 
some  substantial  character,  and  that  on  the 
said  21st  day  of  May,  1900,  the  said 
Charles  P.  Dewey  had  a  conversation  with 
George  S.  Murphey,  secretary  of  the  cor- 
poration known  as  the  Manhattan  Build- 
ing &  Savings  Association,  and  from  said 
Murphey  learned  all  of  the  requirements 
and  conditions  upon  which  a  stock  invest- 
ment in  said  company  could  bo  made,  and 
the  limitations  of  stock  permitted  under  the 
by-laws  of  said  association  to  be  held  by 
any  one  individual. 

"(2)  That  after  considering  the  infor- 
mation derived  from  said  Murphey  as  to  the 
conditions  and  method  of  business  trans- 
actions of  the  Manhattan  Building  &  Sav- 
ings Association,  and  considering  his  de- 
sires long  manifested  to  favor  and  advance 
the  interests  of  said  Charles  T.  Killen  and 
the  plaintiff  hereinj  H.  J.  Barnhouse,  the 
said  Charles  P.  Dewey  arrived  at  the  inten- 
tion then  and  there  to  make  a  gift  to  the 
said  H.  J.  Barnhouse  and  at  the  same  time 
to  the  other  employee,  Charles  T.  Killen, 
each  of  a  $2,500  share  interest  in  the  Man- 
hattan Building  &  Savings  Association,  in- 
tending at  said  time  to  give  to  the  said 
parties  such  interest  in  said  association, 
and  so  long  as  he  should  continue  in  tlint 
mind  to  pay  into  the  said  association  each 
month  the  dues  necessary  to  maintain  said 
interest  in  the  association. 

"(3)  That,  carrying  out  said  intent  upon 
his  part,  he  thereupon  ordered  the  proper 
officers  of  the  Manhattan  Building  &  Sav- 
ings Association  to  issue  to  said  H.  J. 
Barnhouse  $2,500  of  stock  and  the  neces- 
sary pass  book  and  contracts  by  which  the 
said  H.  J.  Barnhouse  became  the  owner  of 
a  $2,500  stock  interest  in  said  association, 
and  that  he  manually  delivered  at  said  time 
to  the  said  H.  J.  Barnhouse  the  pass  book 
containing  the  receipt  for  the  membership 
payment  and  the  first  five  months'  payment 
upon  said  stock;  and  that  later,  when  the 
certificate  of  stock  was  prepared  by  the 
proper  officers  of  the  association,  the  same 
being  written  in  the  name  of  Charles  T. 
.Killen,  and  also  for  stock  prepared  for  him- 
self, and  that  at  the  time  of  so  receipting 
for  the  said  stock  of  the  said  Barnhouse 
and  Killen  he  determined  and  concluded 
to  constitute  himself  as  the  custodian, 
agent,  or  trustee  for  the  safe-keeping  of  the 
said  certificate  of  stock,  and  that  there- 
after he  did  keep  said  certificate  of  stock 
among  his  papers  in  his  safety  deposit 
vault  in  Chicago,  Illinois,  up  to  the  time 
of  his   death. 

"(4)  That  said  certificate  of  stock  does 
not  appear  to  have  been  in  the  manual  pos- 
session of  H.  J.  Barnhouse  at  any  time,  fur- 
ther than  that  the  same  appears  to  have 
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the  signature  of  H.  J.  Barnhouse  indorsed 
in  blank  on  the  back  of  said  certificate;  tiie 
purpose  and  reason  of  such  indorbement  is 
not  made  to  appear  or  in  any  manner  ex- 
plained in  this  case,  other  than  that  the 
same  H'as  not  done  for  the  purpose  of  sell- 
ing the  same  to  C  P.  Dewey,  or  any  other 
person." 

Under  these  facts,  found  both  by  the 
court  and  jury,  we  are  unable  to  say  that 
there  is  no  evidence  to  support  the  conclu- 
sion that  there  was  a  completed  gift  of  the 
certificate  by  Dewey  to  Barnhouse.  It  was 
therefore  the  property  of  Barnhouse. 

It  appears,  however,  that  Barnhouse  aft- 
erward assigned  the  certificate  by  indorse- 
ment in  blank,  and  left  it  in  the  possession 
of  Dewey,  among  wliose  private  papers  i^ 
was  found  after  his  death.  It  is  claimed 
that  the  possession  of  such  paper,  so  in- 
dorsed, is  prima  facie  evidence  ^f  owner- 
ship, and  that  it  must  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that 
Barnhouse  indorsed  the  certificate  intend- 
ing that  such  indorsement  should  perform 
the  ordinary  purpose  of  an  indorsement,  to 
wit,  to  transfer  the  ownership  of  the  paper, 
and  that  the  title  to  the  certificate  tliereby 
passed  from  Barnhouse  to  Dewey  and  has 
been  his  property  since. 

Thompson,  in  §  4317  of  volume  4  of  the 
second  edition  of  his  work  on  Corporations, 
says:  "-The  usual  and  perhaps  the  more 
generally  employed  method  of  transferring 
shares  ot  stock  is  by  the  delivery  of  the 
certificate  with  the  assignment  indorsed 
thereon,  duly  signed  by  the  person  named 
in  such  certificate.  This  is  sufficient  ordi- 
narily to  transfer  the  title  of  the  original 
holder  to  the  assignee.  In  other  words, 
corporate  stock  is  transferred  as  to  the 
parties  thereto  by  indorsement  and  deliv- 
ery of  the  certificates.  It  is  a  good  assign- 
ment of  shares  of  stock  to  deliver  the  stock 
thereof,  with  a  blank  transfer  on  the  back, 
to  which  the  holder  has  affixed  his  name; 
and  the  party  to  whom  it  is  delivered  is 
authorized  to  fill  such  blank  indorsement. 
It  has  been  said  that  the  possession  of  cer- 
tificates with  a  power  to  transfer  them  was 
prima  facie  evidence  of  title."  This  sub- 
ject is  fully  discussed  in  the  following  sec- 
tions of  this  work. 

In  the  case  of  Culp  v.  Mulvane,  66  Kan. 
143,  71  Pac.  273,  the  second  syllabus  reads: 
''Under  the  statutes  of  this  state,  the  stock 
of  a  private  corporation  is  subject  to  a 
valid  transfer  as  between  the  grantor  and 
grantee  by  a  delivery  of  the  certificate  of 
such  stock  indorsed  in  blank,  with  a  pur- 
pose thereby  to  make  such  transfer.  Neith- 
er th6  formal  transfer  of  such  stock  upon 
the  stock  book  of  the  corporation,  nor  the 
issuance  of  certificates  to  the  purchaser,  is 
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essential  to  the  valid  transfer  thereof,  as 
between  the  parties  thereto  or  those  claim- 
ing under  them." 

In  the  opinion  it  is  said:  "Certificates  of 
stock  are  frequently  spoken  of  as  securities, 
but  they  are  not  such,  in  the  proper  signifi- 
cation of  the  term.  They  have  none  of  the 
characteristics  of  negotiable  paper;  they 
are  simply  paper  evidences  of  the  right  of 
the  holder  to  the  interest  in  the  corporation 
described  4n  them.  While  they  are  sen- 
negotiable,  in  the  ordinary  acceptation  cf 
that  term,  yet  they  possess  one  of  the  at- 
tributes of  negotiable  paper,  that  of  being 
assignable  as  between  vendor  and  Tendee.. 
pledgeor  and  pledgee,  by  simple  deliven 
when  properly  indorsed,  and  when  thu* 
transferred,  pass  the  title  to  the  extent 
intended  by  the  parties  thereto  as  between 
such  parties,  not  only  to  tho  paper  evi- 
dence of  title,  but  to  the  shares  of  stock 
themselves.  The  authorities  extend  this 
rule  no  further.  As  against  the  corpora- 
tion itself  and  third  parties  claiming  rights 
under  the  corporation,  of  course,  this  rule 
would  not  obtain.  Indeed,  it  has  been  held 
that  a  provision  in  the  governing  statute, 
declaring  that  no  transfer  of  corporate 
stock  shall  be  valid  for  any  purpose,  until 
such  transfer  shall  have  been  entered  on  the 
books,  must  be  limited  in  its  application  to 
the  objects  sought  to  be  accomplished  by 
the  statute,  which  objects  refer  to  matters 
growing  out  of  the  stockholder's  relation 
to  the  corporation  and  its  creditors,  and 
does  not  make  invalid  an  unr^istered 
transfer,  as  lietween  vendor  and  vendee. 
Johnson  v.. Underbill,  52  N.  Y.  203.  The 
foregoing  views  are  fully  sustained  by  the 
discussion  found  in  Thompson  on  Corpora- 
tions, §  730,  and  Cook  on  Corporations, 
§  381.  In  Plumb  v.  Bank  of  Enterprise,  48 
Kan.  484,  29  Pac.  699,  this  c6urt  has  sub- 
stantially taken  the  same  view  by  ap- 
proaching the  proposition  in  a  negative 
form.  It  is  not  to  be  denied  that  very  re- 
spectable authorities  hold  the  contrary 
view,  but  these  are  in  the  minority  in  num- 
ber, and,  as  it  seems  to  us,  hold  the  more 
unsatisfactory  position.  It  is  a  matter  of 
common  knowledge  that  the  constant  prac- 
tice of  the  commercial  world  is  to  pass  title 
to  stock  in  corporations,  or  impose  thereon 
the  burden  of  collateral  obligations,  bv  a 
simple  passing,  from  hand  to  hand,  of  the 
indorsed  paper  certificates  of  stock.  Vast 
volumes  of  business  are  transacted  upon  tlie 
faith  that  such  transfer  is  perfectly  good 
as  between  the  parties  thereto,  wbo  act  in 
good  faith,  without  a  formal  transfer  upon 
the  stock  register.  We  think  it  is,  and  so 
hold."  Pages  152,  163,  of  66  Kan.  The 
case  of  Van  Demark  v.  Barons,  52  Kan.  779, 
i  35  Pac.  798,  is  to  the  same  effect. 
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In  the  case  of  Brittan  ▼.  Oakland  Bank 
of  Savings,  124  Cal.  282,  71  Am.  St.  Rep. 
5"^,  57  Pac.  84,  it  is  said:  "It  is  a  good 
aiisignment  of  shares  of  bank  stock  to  de- 
liver the  certificate  thereof,  with  a  blank 
transfer  on  the  back  of  it  to  which  the 
holder  has  affixed  his  name.  The  party  to 
whom  it  is  delivered  is  authorized  to  fill 
up  the  blank  indorsement." 

In  the  case  of  Parker  v.  Bethel  Hotel  Co. 
96  Tenn.  252,  283,  31  L.R.A.  706,  34  S. 
\V.  209,  it  is  said:  "A  sale  or  transfer  of 
stock,  to  be  valid,  need  not  be  in  writing. 
The  certificate  need  not,  in  fact,  be  deliv- 
ered. A  transfer  is  perfectly  good,  al- 
though the  seller  of  the  stock  never  had  a 
certificate  at  all,  and  although  no  certificate 
h  issued  to  the  transferee.  An  indorsement 
on  the  certificate,  while  not  necessary,  is  the 
preferable  and  most  convenient  form  of 
transfer,  because  the  same  instrument  then 
combines  the  evidence  of  the  eeller's  right 
to  the  stock  and  of  his  transfer  to  the  pur- 
chaser.    Lowell,  Transfer  of  Stock,   §§  43, 

In  the  case  of  Supply  Ditch  Co.  v.  Elliott, 
10  Colo.  327,  3  Am.  St.  Rep.  686,  15  Pac. 
601,  it  is  said  both  in  syllabus  and  opin- 
ion: "Certificates  of  stock  are  assignable, 
and  pass  ...  by  indorsement  as  bills 
of  exchange  and  promissory  notes  pass,  and 
holders  of  such  certificates  are  prima  facie 
.  .  .  owners  thereof,  and  an  innocent 
purchaser  thereof  for  value  will  hold  them 
aj^ainst  the  true  owner,  where  the  latter 
l<a<t  placed  it  in  the  powef  of  the  assignor 
to  perpetrate  a  fraud  upon  the  innocent 
a'i-ifniee." 

When  these  decisions  are  applied  to  the 
facts  of  this  case  the  contention  of  the  ap- 
pellants does  not  seem  to  be  unreasonable. 
llie  certificate  in  question  was  the  property 
'f  Bamhou^e,  and  being  held  in  trust  for 
Htm  by  C.  P.  Dewey  in  whose  possession  it 
^■n<.  Why  did  Barnhouse  assign  it  in  blank 
ami  leave  it  with  Dewey?  What  purpose 
•  «  U'ii*itent  with  the  continued  ownership  of 
lUnifaouse  could  such  assignment  serve?  It 
"«u*»t  be  remembered  that  the  parties  to 
t!ii<  transaction  were  men  of  more  than 
ordinary  business  capacity.  Barnhouse  had 
'  «^n  the  trusted  employee "  of  Dewey,  and 
for  years  his  business  manager.  It  seems 
r^^onable  to  presume  that  they  understood 
the  bu«ine8S  eflTect  of  the  indorsement  when 
it  was  made,  and  intended  it  to  have  tliut 
"feet.  The  indorsement  was  made  in  the 
'jindfiTitinir  of  Barnhouse.  The  relations 
^i^tween  thew  men  were  friendly;  it  can- 
"  t  be  supposed  that  either  intended  to  mis- 
"•'i'l  or  deceive  the  other.  The  evidence 
•^ows  that  Dewey  had  for  years  taken 
♦'*"ed4,  mortgages,  and  other  instruments  in 
C'c  nnme  of  Barnhouse  and  other  of  his 
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employees,  temporarily,  and  then,  caused 
conveyances  thereof  to  be  made  to  himself. 
W^as  this  such  a  transaction? 

It  does  not  appear  that  Barnhouse  ever 
regarded  this  certificate  as  his  property; 
he  made  no  inquiry  as  to  whether  payments 
were  being  made  upon  it  or  not,  and  did  not 
at  the  time  manifest  any  concern  about  it, 
although  he  was  discharged  Trom  Dewey's 
employment  for  more  than  a  year  before 
Dewey's  death.  The  conduct  of  both  par- 
ties seems  more  consistent  with  the  con- 
clusion that  the  indorsement  of  Barnhouse 
was  intended  to  effect  a  transfer  of  the  cer- 
tificate to  Dewey,  than  to  accomplish  any 
other  or  different  purpose.  The  facts  and 
the  law  seem  to  point  to  the  same  conclu- 
sion, and  we  think  that,  in  the  absence  of 
proof  to  the  contrary,  it  must  be  held  that, 
from  and  after  the  indorsement  of  the  cer- 
tificate by  Barnhouse,  it  became  and  con- 
tinued to  be  the  property  of  Dewey.  Tliis 
legal  conclusion  is  the  necessary  result 
from  the  unexplained  voluntary  indorse- 
ment of  Barnhouse,  and  is  also  the  natural 
and  reasonable  inference  to  be  drawn  from 
the  evidence.  It  follows  that  the  judgment 
in  favor  of  Barnhouse  is  erroneous. 

The  judgment  is  reversed. 

Burch,  Smith,  Porter,  and  Benson, 
JJ.,  concur. 

John. s ton,  Ch.  J.,  dissenting: 

The  trial  court,  as  well  as  the,  Jury 
found  that  there  was  a  completed  gift  of 
the  stock  by  Dewey  to  Barnhouse,  and  in 
the  prevailing  opinion  it  is  stated  that  the 
proof  tends  to  sustain  the  finding  of  a  do- 
nation and  delivery  of  the  stock.  The  only 
question  left  for  determination  is  whether 
the  stock,  which  was  in  the  possession  of 
Dewey  when  he  died,  had  been  sold  and 
transferred  to  him  by  Barnhouse,  or 
whether  he  was  only  holding  it  as  trustee 
for  Barnhouse.  The  trial  court  made  a  find- 
ing based  on  supporting  testimony  that 
Dewey  constituted  himself  as  custodian  or 
trustee  for  the  safe-keeping  of  the  certifi- 
cate of  stock.  The  decision  of  this  court 
that  he  was  not  holding  the  stock  as  trus- 
tee rests  only  upon  the  blank  indorsement 
on  the  back  of  the  certificate  and  his  pos- 
session of  the  same.  The  indorsement  and 
delivery  of  a  certificate  may  operate  as  a 
transfer  of  the  stock,  if  that  was  the  in- 
tention of  the  parties.  The  intention  of  the 
parties  here  depends  not  on  the  indorsement 
alone,  but  upon  all  of  the  testimony.  The 
blank  indorsement  is  not  inconsistent  with 
the  theory  that  Dewey  took  the  certificate 
in  order  to  hold  the  stock  as  tru.stee  for 
Barnhouse. 

From  the  evidence  it  appears  that  Dewey 
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stated  to  the  secretary  of  the  association 
that  Barnhouse,  who  was  his  manager,  was 
only  receiving  a  small  salary  and  that  he 
intended  to  take  care  of  him.  After  mak- 
ing inquiry  of  the  secretary  as  to  the  plan 
on  which  the  stock  was  issued  and  sold, 
Dewey  again  stated  that  he  wanted  to  do 
something  for  Barnhouse,  and  asked  the 
secretary  to  write  up  twenty-five  shares  for 
Barnhouse,  and  arrange  that  the  monthly 
payments  on  them  should  be  charged  to 
him.  He  receipted  for  the  shares  in  Barn- 
house's  name  and  when  the  pass  book  was 
issued  he  turned  it  over  to  Barnhouse,  say- 
ing: "Here  is  your  pass  book."  The  shares 
stood  on  the  books  in  the  name  of  Barn- 
house,  the  accounts  were  kept  in  his  name, 
and  no  transfer  of  the  stock  was  ever  made 
in  the  presence  of  the  president  or  secre- 
tary, as  the  by-laws  of  the  association  re- 
quired. It  is  conceded  that  there  was  a 
consummated  gift  to  Barnliouse.  Tlie 
stock  actually  became  his  property.  When 
did  he  lose  it?  Although  the  blank  in- 
dorsement is  not  explained,  the  testimony 
is  that  he  never  sold  the  stock  to  anyone, 
and  the  trial  court  found  that  he  did  not 
indorse  it  for  the  purpose  of  selling  it  back 
to  Dewey. 

An  indorsement  of  a  certificate  is  some 
evidence  of  an  intention  to  transfer  owner- 
ship of  the  stock,  but  it  is  not  conclusive 
evidence  of  such  a  transfer.  As  was  said 
in  Gulp  V.  Mulvane,  66  Kan.  143,  151,  71 
Pac.  273,  276:  "The  stock  is  something 
apart  from  the  certificates.  These  but  evi- 
dence a  fact  which  otherwise  exists.  They 
are  but  paper  representations  of  an  incor- 
poreal right,  and,  as  such,  resemble  other 
muniments  of  title.  The  right  of  stock 
may  exist  entirely,  separately  and  inde- 
pendently of  the  certificates."  The  owner- 
ship of  the  stock  is  not  determinable  abso- 
lutely by  either  the  indorsement  of  the  cer- 
tificate or  the  possession  of  the  same.  On 
all  the  facts  and  circumstances  brought  out 
in  the  evidence,  the  trial  court  found  that 
Dewey  took  the  stock  with  the  intention  to 
hold  as  trustee  for  Barnhouse.  This  court 
cannot  weigh  the  evidence,  or  determine 
which  of  the  items  of  the  testimony  is  the 
most  worthy  of  belief. 

In  the  prevailing  opinion  it  is  said  that 
the  contention  of  the  appellants  that  the 
indorsement  of  the  certificate  indicated  an 
intention  to  transfer  title  "does  not  seem 
to  be  unreasonable,"  but  to  the  trier  of  the 
facts  it  did  seem  unreasonable.  On  tlie 
other  hand  the  trial  court  found  tliat  tlic 
inference  was  entirelv  reasonable.  In  an- 
other  part  of  the  opinion  it  is  said:  "The 
conduct  of  both  parties  seems  more  consist- 
ent with  the  conclusion  that  the  indorse- 
ment by  Barnhouse  was  intended  to  efTcct 
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a  transfer  of  the  certificate  to  Dewev,  than 
to  accomplish  any  other  or  different  pur- 
pose." But  the  trial  court,  after  balan- 
cing the  manifestations  of  intention,  drew 
a  different  inference  and  reached  the  con- 
clusion, as  it  had  a  right  to  do,  that  the 
conduct  of  the  parties  was  more  consistent 
with  the  theory  that  Dewey  accepted  and 
was  holding  the  stock  as  the  trustee  of 
Barnhouse.  In  the  opinion  on  the  first  re- 
view this  court  stated  with  some  particu- 
larity what  was  necessary  to  be  proven  in 
order  to  establish  a  gift  and  a  trusteeship 
in  Dewey,  and  the  appellee  appears  to  havp 
met  these  requirements.  In  my  view  tin- 
mere  circumstance  that  there  was  a  blank 
indorsement  on  the  certificate  which  was 
in  the  possession  of  Dewey  does  not  over- 
come all  the  other  testimony  on  the  sub- 
ject, nor  overthrow  the  finding  of  the  trial 
court, 

Bfason,  J.,  concurs. 


NEBRASKA  SVPREl^fE  COTOT. 

BARBARA  KUHLMAN 

V. 

WILLIAM    J.    LEMP    BREWING    COM 

PANY,  Appt 

(—  Keb.  — ,  126  N.  W.  1083.) 

liandlord    and    tenant  —  holding    over 
fixed  term  —  efTect. 

1.  Where  a  tenant  under  a  written  leas** 
for  one  year,  with  the  option  of  ag:iin 
leasing  the  premises  for  one  or  more  years, 
holds  over  without  exercising  his  o'pti«»n. 
his  landlord  may,  if  he  so  elects,  consider 
him  his  tenant  for  another  year,  and  thus 

Headnotes  by  Barnes,  J. 


Note.  —  Holding  over  after  erpiration 
of  lease,  with  option  for  extetision  or 
renewal,  without  fortnally  ejccrcisinj 
option. 

Extension. 

By  the  weight  of  authority,  where  a  lea?? 
provides  that  tlie  tenant  may  have,  at  his 
option,  an  extension  for  a  specifiod  time 
after  the  cxpirhtion  of  *the  term  ajrrecd 
upon  in  the  lease,  or  may  occupy  for  nn 
extended  term  including  the  term  specified 
the  mere  holding  over  after  the  expiration 
of  the  specified  terra  will  constitute  an  eW 
tion  to  hold  for  the  additional  or  extemlel 
term,  and  the  tenant,  after  holding  over 
beyond  the  first  term  without  any  n<rw  ar- 
rangement, is  bound  for  the  additional  or 
extended  term  as  fully  and  completely  rs 
though  that  term  had  been  originaUv  in 
eluded  in  the  lease  when  executed.  Platt^- 
mouth  V.  New  Hampshire  Sav.  Bank    71  C. 
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ender  him  liable  for  the  payment  of  rent 
or  that  period  at  the  rental  fixed  by  the 
erma  of  the  lease. 

iame  —  termination     by     condition  — 
burden  of  proof. 

2.  Where,  in  such  a  case,  and  while  hold- 
n^  over,  the  tenant  claims  the  right  to  ter- 
iiinate  his  tenancy  at  any  time,  under  con- 
iitions  expressed  in  the  lease,  he  must  al- 
ege  and  prove  the  existence  of  the  condi- 
ions  and  his  compliance  therewith,  in  or- 
ler  to  escape  the  legal  consequences  of  hold- 
Dg  over  the  term. 

(June  10,  1910.) 

1  PPEAL  by  defendant  from  a  judgment 
L\  of  the  District  Court  for  Otoe  County 
n  plaintiflTs  favor  in  an  action  brought  to 


recover  rent  alleged  to  be  due  and  unpaid. 
AiHrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  C.  Brome  and  Clinton 
Brome,    for   appellant: 

In  order  to  have  exercised  the  option  it 
was  nece-isary  for  the  tenant  to  notify  the 
landlord  or  in  some  affirmative  way  signify 
his  intention  to  exercise  it,  other  than  by 
retaining  possession  of  the  premises. 

Andrews  v.  Marshall  Creamery  Co.  118 
Iowa,  595,  60  L.R.A.  399,  96  Am.  St.  Rep. 
412,  92  N.  W.  706;  Spangler  v.  Rogers, 
123  Iowa,  724,  99  N.  W.  580;  Steen  v. 
Scheel,  40  Neb.  252,  64  N.  W.  957;  Atlantic 
Nat.  Bank  v.  Demmon,  139  Mass.  420,  1 
N.  E.  833;  Gray  v.  Maier  &  Z.  Brewery,  2 
Cal.  App.  653,  84  Pac.  280;  Eichorn  v.  Pet- 


:.  C.  A.  607,  139  Fed.  631;  Hays  v.  Gold- 
nan.  71  Ark.  251,  72  S.  W.  503;  Shamp  v. 
iVhite,  100  Cal.  222,  39  Pac.  537 ;  Branden- 
mrjr  v.  Reithman,  7  Colo.  323,  3  Pac.  577 ; 
lainl.y  v.  Georgia  Iron  &.  Coal  Co.  127  Ga. 
^02,  .56  S.  E.  1033;  Montgomery  v.  Hamil- 
m  County,  76  Ind.  362,  40  Am.  Rep. 
!50;  Terstegge  v.  First  German  Mut.  Ben. 
w.  02  Ind.  82  47  Am.  Rep.  135;  Holley 
r.  Yoiina,  66  Me.  520;  Kramer  v.  Cook,  7 
jray,  530;  Kimball  v.  Cross,  130  Mass. 
^«J:  (oc)j>er  v.  .Joy,  105  Mich.  374,  63  N. 
iT.  414;  Mershon  v.  Williams,  62  N.  J.  L. 
iTI',  42  Atl.  778;  Voege  v.  Ronalds,  83  Hun, 
114.  31  N.  Y.  Supp.  353;  Kelly  v.  Varnes, 
rl  App.  Div.  100,  64  N.  Y.  Supp.  1040; 
(lardinff  v.  Seeley,  148  Pa.  20,  23  Atl. 
IllS:  Lipper  v.  Bouve,  41  W.  N.  C.  566; 
-iH<^rt  v.  Price,  18  Pa.  Super.  Ct.  359; 
IItT.der8»>n  v.  Schuylkill  Valley  Clay  Mfg. 
['••-  24  Pa.  Super.  Ct.  422;  Canonico  v. 
I.urente,  40  Pa.  Super.  Ct.  75;  Ileffron  v. 
rreUr,  21  S.  D.  194,  130  Am.  St.  Rep.  711, 
P'J  X.  VV.  781;  Carhart  v.  White  Mantel  & 
lil^  Co.  122  Tenn.  455,  123  S.  W.  747; 
Kacke  V.  Anheuser-Busch  Brewing  Asso.  17 
lex.  Civ.  App.  167,  42  S.  W.  774;  Peehl  v. 
Btinib^lek,  99  Wis.  62,  74  N.  W.  545  ("with 
privilpge  of"  additional  term). 

And,  conversely,  the  holding  over  by  the 
tenant  has  been  held  equivalent  to  an  elec- 
^m  on  his  part  to  take  the  extended  term, 
^  u  to  enable  him  to  remain,  though  the 
landlord  should  w^ish  to  oust  him.  Slater  v. 
Kimbro,  91  Ga.  217,  44  Am.  St.  Rep.  19,  18 
S^  E.  296;  Hamby  v.  Georgia  Iron  &  Coal 
'  fi.  supra.  Cusack  v.  Gunning  Svstem,  109 
Jn  App.  588;  Callahan  Co.  v.  Michael  (Ind. 
App.)  90  X.  E.  642;  Chandler  v.  McGin- 
fii^?.  8  Kan.  App.  421,  55  Pac.  103;  Brown 
V  Samurl.*,  24  Ky.  L.  Rep.  1216,  70  S.  W. 
'"47:  Delashraan  v.  Beri-y,  20  Mich.  292,  4 
Am.  Rep.  392;  Cooper  v.  Joy,  305  Mich.  374, 
C3  X.  W.  414;  Mershon  ▼.  Williams,  62  N. 
J.  L,  779,  42  Atl.  778. 

But  when  the  extended  term  is  to  be  at 
in  increased  rental,  and  tenant  when  hold- 
i"7  over  pays  rent  at  the  old  rate,  the  term 
i*  not  extended,  but  tenant  is  mere  tenant 
It  will.  Carhart  v.  White  Mantel  &  Tile 
Co.  supra. 
»  L.R.A.(N.S.) 


Where  the  parties  to  a  lease  agree  to  a 
term  of  one  year,  "with  the  privilege  of  two 
more  at  the  same  rate  if  they  agree,"  in  the 
absence  of  evidence  of  a  difTerent  under- 
standing the  lease  is  presumed  to  be  ex- 
tended for  the  additional  two  years,  when 
the  tenant  holds  over  and  pays  rent  which 
is  accepted.  Woodcock  v.  Roberts,  66  Barb. 
498. 

But  it  was  held  in  Mossey  y.  Mead,  4  La. 
195,  that  where  property  is  leased  for  a 
year,  with  the  privilege  of  remaining  seven 
years  longer  at  the  same  rent  if  tenant  re- 
quires it,  the  circumstance  of  the  tenant's 
holding  over  and  paying  a  monthly  rental 
is  no  evidence  of  his  intention  to  avail  him- 
self of  his  option  to  remain,  but  an  actual 
requisition  must  be  made. 

Renewal. 

A  mere  holding  over  and  payment  of  rent 
has  been  held  suflicient  evidence  of  an  elec- 
tion tj  renew,  as  distinguished  from  an 
election  to  extend,  to  justify  the  landlord 
in  holding  the  tenant  for  "the  additional 
term.  Caley  v.  Thornquist,  89  Minn.  348, 
94  N.  W.  1084;  Ranlet  v.  Cook,  44  N.  H. 
512,  84  Am.  Dec.  92;  Holton  v.  Andrews, 
151  N.  C.  340,  66  S.  E.  212;  McBrier  v, 
Marshall,  126  Pa.  390,  17  Atl.  647;  Creigh- 
ton  y.  McKee,  2  Brewst.  (Pa.)  383;  Cairns 
V.  Llewellyn,  39  W.  N.  C.  251;  L  X.  L. 
Furniture  &  Carpet  Instalment  House  y. 
Berets,  32  Utah,  454,  91  Pac.  279.  Contra: 
Andrews  v.  Marshall  Creamery  Co.  118 
Iowa,  595,  60  L.R.A.  39Q,  96  Am.  St.  Rep. 
412,  92  N.  W.  700;  Spangler  v.  Rogers,  123 
Iowa,  724,  99  N.  W.  580  (option  of  renting 
premises  for  four  years  more) ;  Leavitt  v. 
Maykel,  203  Mass.  500, 133  Am.  St.  Rep.  323, 
89  N.  E.  1056;  Mack  v.  Eckerlin,  27  Ohio 
C.  C.  133;  Joseph  v.  Chouillou,  Rap.  Jud. 
Quebec,  5  B.  R.  259. 

And,  conversely,  a  mere  holding  over  and 
-payment  of  rent  by  the  tenant  has  been 
held  equivalent  to  an  election  to  renew,  so 
as  to  enable  him  to  remain  for  the  additional 
term,  though  the  landlord  should  wish  to 
oust  him.  Caley  v.  Thornquist,  supra; 
Schroeder  y.  Gcmeinder,  10  Nev.  355;  Ran- 
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erson,  16  111.  App.  601;  Shamp  v.  White, 
106  Cal.  222,  39  Pac.  637;  Delashman  v. 
Berry,  20  Mich.  292,  4  Am.  Rep.  392;  Stev- 
enson v.  Almes,  8  Obio  Dec.  Reprint,  566, 
9  Ohio  L.  J.  17;  Thiebaud.  v.  First  Nat. 
Bank,  42  Ind.  212;  Orton  v.  Noonan,  27 
Wis.  272;  Kollock  v.  Scribner,  98  Wis.  104, 
73  N.  W.  776. 

If  the  lessee  exercised  the  option  and 
renewed  by  holding  over,  it  exercised  it  fqr 
the  full  period  of  three  years,  and  the  court 
could  not  construe  it  into  a  one-year  pe- 
riod. 

Montgomery  v.  Hamilton  County,  76  Ind. 
362,  40  Am.  Rep.  260;  Terstegge  v.  First 
German  Mut.  Ben.  Soc.  92  Ind.  82,  47  Am. 
Rep.  135;  Insurance  &  Law  BIdg.  Co.  v. 
State  Nat.  Bank,  5  Mo.  App.  333;  Voege  v. 


i3: 


Ronalds,  83  Hun,  114,  31  N.  Y.  Supp.  35: 
McBrier  v.  Marshall,  126  Pa.  390,  17  Atl 
647. 

Messrs.  D.  W.  liivingston  and  George 
H.  Heinke,  for  appellee: 

By  holding  over  the  lessee  became  liable 
for  the  payment  of  rent  as  a  tenant  from 
year  to  year. 

Bradley  v.  Slater,  50  Neb.  682,  70  N.  W. 
258;  Critchfield  v.  Remaley,  21  Neb.  178,31 
N.  W.  687;  Yates  v.  Kinney,  19  Neb,  275, 
27  N.  W.  132;  Haynes  ▼.  Aldrich,  133  N. 
Y.  287,  28  Am.  St.  Rep.  636,  31  N.  E.  94; 
Underbill,  Land,  and  T.  p.  97;  Chicago  v. 
Peck,  98  111.  App.  434,  196  111.  260,  63  K. 
E.  711;  Chicago  Theological  Seminary  v. 
Chicago  Veneer  Co.  94  III.  App.  492;  Sny 
der  V.  Henry,  32  Pa.  Super.  Ct.  167 ;  Mun 


let  V.  Cook,  supra.  Contra:  Renoud  v. 
Daskam,  34  Coun.  612  (holding  notice  to 
lessor  before  expiration  of  lease,  of  lessee's 
intent  to  renew,  necessary) ;  Thiebaud  v. 
First  Nat.  Bank,  42  Ind.  212;  Perry  v.  Rock- 
land &  R.  Lime  Co.  94  Me.  325,  47  Atl.  534 ; 
Caggiano  v.  Gallorenzi,  26  Misc.  819,  67  N. 
Y.  Supp.  2. 

Or,  at  least,  that  his  right  to  demand  a 
new  lease  was  not  cut  off  by  his  remain- 
ing in  possession  after  the  expiration  of  the 
term,  without  demanding  a  renewal.  Moss 
V.  Barton,  35  Beav.  197 ;  Buckland  v.  Papil- 
lon,  L.  R.  2  Ch.  67. 

It  was  held  in  James  v.  Pope,  19  N.  Y. 
324,  that  a  partnership  to  whom  a  lease 
has  been  made  with  privilege  of  renewal  can- 
not be  held  for  the  additional  term  when,  be- 
fore the  original  term  ended,  the  two  part- 
ners left  the  firm  and  a  new  partner  entered, 
although  the  new  firm  held  over  and  paid 
rent.  Whether  the  new  firm  could  be  held  as 
assignees  of  the  old  was  not  in  issue  nor 
decided.  This  case  was  followed  in  Bu- 
chanan v.  Whitman,  151  N.  Y.  253,  45  N.  E. 
556. 

A  lease  will  be  deemed  renewed  without 
formal  notice  when,  before  the  expiration  of 
the  term,  the  landlord's  assignee  knew  from 
circumstantial  evidence  that  the  tenant  in- 
tended to  retain  the  premises  for  the  addi- 
tional term..   Clarke  v.  Merrill,  51  N.  H.  415. 

Where  a  lease  does  not  contain  an  option 
to  renew,  but  before  its  expiration  the  par- 
ties agree  by  letter  to  renew  it  and  to  exe- 
cute a  formal  lease,  which  is  not  done 
owing  to  the  illness  of  the  lessee,  who,  how- 
ever, holds  over,  the  landlord  can  hold  the 
tenant  for  the  renewed  term.  American 
Secur.  &  T.  Co.  v.  Walker,  23  App.  D.  C. 
583. 

Where  a  lessee  had  a  right  to  a  further 
lease  at  the  expiration  of  the  term,  if  she 
"shonld  desire  to  take  a  further  lease," 
she  may  signify  her  desire  for  a  new  lease 
even  after  the  lapse  of  considerable  time 
after  the  end  of  the  term,  where  she  has 
remained  in  possession  and  paid  rent.  Brew- 
er V.  Conger,  27  Out.  App.  Rep.  10. 

Where  a  long  and  valuable  Irase  con- 
tained a  right  to  renew  for  another  long 
,21)  L.R.A.(N.S.) 


period  on  giving  notice,  equity  will  ^eIie^e 
against  a  forfeiture  of  such  right  to  renev. 
when,  owing  to  excusable  ignorance  as  to 
the  time  of  expiration  of  the'  lease,  i^. 
tenant  neglected  to  give  notice  of  renewal 
until  thirty-six  days  after  the  term  expire-i. 
where  he  remained  in  possession  after  sues 
expiration  and  paid  a  half  year's  rent,  anl 
where  time  was  not  made  of  the  essenc«  of 
the  contract.  New  York  Life  Ins.  k  T.  Co. 
V.  St.  George's  Church,  64  How.  Pr.  511,  12 
Abb.  N.  C.  50. 

In  case  of  a  valuable  ninetv-nine-ve.ir 
lease,  renewable  forever,  providing  for  en- 
try until  arrearages  are  paid,  in  ca'se  of  de- 
lay in  payment  of  ground  rent,  tenant* 
mere  negligence,  not  gross,  in  not  paying 
at  the  end  of  the  first  term  one  year's  rent 
extraordinary,  and  charges  of  drawing  aiid 
recording  conveyance  of  renewal  prompth 
at  the  time  stipulated,  owing  to  ignorance 
of  the  fact  that  the  lease  had  expired. 
where  he  remained  in  possession  and  on- 
tinned  to  pay  the  ground  rent,  will  not  ec 
title  the  landlord  to  declare  the  lease  for- 
feited, and  equity  will  give  relief  by  grant- 
ing specific  ^^^^o^™^"^^  of  the  agreement 
to  renew.  ^Iden  v.  Camp,  95  Va.  527,  i"^ 
S.  E.  877. 

Distinction  between  extension  and  renena' 

In  some  cases  a  distinction  is  made  1^^ 
tween  the  efl'ect  of  a  mere  holding  over  by  a 
tenant  in  case  of  a  covenant  to  extend  :. 
lease,  and  of  a  covenant  to  renew  a  1*^^^- 
and  it  is  held  that,  although  a  mere  hoMiti;: 
over  is  sufficient  to  extend  a  lease,  it  is  iv>i 
sufficient    to    renew     a     lease.      Shamp    ^ 
White,  1Q6  Cal.  222^39  Pac.  537;  Orav  v. 
Mjj^eiJL^  Breweryj2^^gal_Ae£iO       S4  ?j:.' 
2^0-^-Strmisse  v.  fiank  oT^eartreek  Con:' 
ty,  9  Colo.  App.  478,  49  Pac.  260   (in  wlii.V 
however,  notice  of  renewal  would  have  \^ 
necessary  in  any  event,  since  length  of  jii- 
od  of  renewal  was  not  fixed,  but  was  at  ^t 
tion  of  lessee)  ;  Hamby  v.  Georgia  Iron  a 
Coal  Co.  127  Ga.  802,  56  S.  E.  1033;  Mort 
jnromery  v.   Hamilton  County,  76  hid.  r>!^- 
40  Am.  Rep.  250;   Callahan  Co.  v.  Mir'n-" 
( Ind.  App.)  90  N.  E.  642;  Andrews  v.  Mar 
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land  T.  English,  214  Pa.  325,  112  Am.  St. 
Rep.  747,  63  Atl.  882,  6  A.  &  £.  Ann.  Cas. 
339;  Thiebaud  v.  First  Nat.  Bank,  42  Ind. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

Action  in  the  district  court  of  Otoe 
>)UDtr  to  recover  rent  alleged  to  be  due 
for  use  of  certain  premises  situated  in  the 
rity  of  Auburn  in  said  county.  The  plain- 
li(T  had  the  verdict  and  judgment,  and  the 
iefendant  has  appealed. 

It  appears  that  there  was  a  written  lease 
wtween  the  parties,  by  which  the  defend- 
int  rented  from  the  plaintiff  the  premises 
n  question  from  the  1st  day  of  May,  1900, 
» the  1st  day  of  May,  1907,  at  $50  a  months 


payable  monthly  in  advance.  The  lease  in 
question  also  contained  the  following  pro- 
vision: "It  is  further  hereby  expressly 
agreed  by  and  between  the  parties  hereto 
that  the  said  Wm.  J.  Lemp  Brewing  Com- 
pany is  to  have  the  option  of  leasing  said 
prc/nises  upon  the  same  terms  as  embodied 
in  this  lease,  after  the  expiration  of  the 
term  herein  granted,  for  the  further  period 
of  three  years,  making  a  total  term  of  four 
years,  provided,  however,  that  in  case  the 
city  of  Auburn  shall  prohibit  the  sale  of 
intoxicating  liquors  within  its  borders,  or 
pass  obnoxious  laws  or  ordinances  forcing 
the  keepers  of  saloons  for  the  sale  of  intoxi- 
cating liquors  to  close  their  places  of  busi- 
ness, or  render  such  business  so  unprofitable 
as  to  compel  them  to  quit  business,  then 


ihall  Creamery  Co.  118  Iowa,  595,  60  L.R.A. 
m,  96  Am.  St.  Rep.  412,  92  N.  W.  706; 
lirown  v.  Samuels,  24  Ky.  L.  Rep.  1216,  70 
\  \\\  1047;  Delashman'v.  Berry,  20  Mich. 
.^2,  4  Am.  Rep.  392 ;  Quinn  v.  Valiquette, 
*rt  Vt.  434,  14  L.R.A.(N.S.)    962,  68  Atl. 

The  reason  for  this  distinction  is  as  well 
jointed  out  by  the  court  in  Andrews  v. 
tfarshatl  Creamery  Co.  supra,  as  anywhere : 
There  is  good  reason,  however,  supported  by 
luthority,  for  a  distinction* between  a  privi- 
e°e  of  an  extension  and  a  right  to  renew. 
The  extended  term  or  additional  term  is  one 
>rovided  for  in  the  lease  itself,  and  the  mere 
fljovment  of  the  privilege  by  continuing  in 
'flj'^ession  is  enough  to  bring  the  extended 
►•^upancy  within  the  original  contract. 
^Qt  an  agreement  for  an  option  of  renewal 
^ould  seem  to' imply  that  the  parties  con- 
templated some  affirmative  act  by  way  of 
he  creation  of  an  additional  term.  It  is 
io  doubt  true  that  this  affirmative  act  may 
«  »>niething  different  from,  and  less  than, 
he  execution  of  a  new  lease;  for,  when  the 
enant  has  indicated  affirmatively  the  elec- 
ion  to  avail  himself  of  the  privilege  of 
niewal,  be  has  done  all  that  is  necessary 
«  create  a  renewal,  for  the  conditions  un- 
ler  which  the  new  term  is  to  be  enjoyed  will 
^  the  same  aa  those  under  which  the 
irst  term  was  enjoyed,  save  as  to  the  con- 
lition   which    provides    for    the    renewal. 

•  .  A  covenant  to  renew  gives  a  privi- 
^  to  the  tenant,  but  is  nevertheless  an  ex- 
t^utory  contract,  and,  until  the  tenant  has 
x*rfi«ed  the  privilege,  he  cannot  be  held  for 
^*  additional  term." 

Tlte  distinction  between  extension  and  re- 
'^val  of  a  lease  has  not  been  universally 
ipproTed.  The  court,  in  Insurance  &  Law 
'^'^.  Co.  ▼.  National  Bank,  71  Mo.  58, 
f'TJ^truing  a  clause  providing  that  "the  said 
'****e  has  the  privilege  of  a  renewal  for  ten 
"^ars,"  said :  "It  may  well  be  do\ibted  wheth- 
'*"  tlie  word  'renewal'  as  employed  in  the 
^*^  before  us  implies  anything  more  than 
in  fxtension  of  the  term;"  and  held  that  a 
>Taiit  who  held  over  and  paid  rent  at  tlie 
i^cr<^«*cd  rent  provided  for  in  case  of  re- 
a  LR.A.(N.S.) 


newal,  thereby  elected  to  renew  the  term, 
and  could  be  held  by  the  landlord. 

And  it  has  been  held  that  both  the  words 
"extended"  and  "renewed"  require  the  mak- 
ing of  a  new  lease.  Orton  v.  Noonan,  27 
Wis.  272;  Kollock  v.  Scribner,  98  Wis.  104, 
73  N.  W.  770. 

In  other  cases  the  distinction  has  been 
practically  ignored  without  discussion. 

When  notice  required  by  lease. 

Where  the  lease  provides  that  the  tenant 
must  give  notice  of  his  intent  to  renew  or 
extend  the  lease,  a  failure  to  give  such  no- 
tice within  the  required  time  will  justify 
the  landlord  in  treating  the  lease  as  not 
extended  or  renewed.  Blumenthal  v.  At- 
kinson (Ark.)  124  S.  W.  510;  Lanham  y. 
McWilliams,  6  Ga.  App.  85,  64  S.  £.  294; 
Abadie  v.  Berges,  41  La.  Ann.  281,  6  So. 
629;  Gerhart  Realty  Co.  v.  Brecht,  109  Mo. 
App.  25,  84  S.  W.  216;  Murtland  v.  English, 
214  Pa.  325,  112  Am.  St.  Rep.  747,  63  Atl. 
882,  6  A.  &  E.  Ann.  Cas.  339;  I.  X.  L. 
Furniture  &  Carpet  Instalment  House  v. 
Berets,  32  Utah,  454,  91  Pac.  279. 

But,  as  the  stipulation  for  notice  is  for 
the  benefit  of  the  landlord,  it  may  be 
waived  by  him.  Lanh&m  v.  McWilliams, 
supra;  Stone  v.  St.  Louis  Stamping  Co. 
155  Mass.  267,  29  N.  II.  623;  Wood  v.  Edi- 
son Electric  Illuminating  Co.  184  Mass. 
623,  69  N.  E.  364;  Gerhart  Realty  Co. 
y.  Brecht,  109  Mo.  App.  25,  84  S.  W. 
216;  Probst  v.  Rochester  Steam  Laundry 
Co.  171  N.  Y.  584,  64  N.  E.  504;  Crouch 
v.  Trimby  &  B.  Shoe  Co.  83  Hun,  276, 
31  N.  Y.  Supp.  932;  Holton  v.  Andrews, 
151   N.  C.  340,  66  S.  E.  232. 

Nor  is  the  tenant  bound,  where  notice 
is  required  of  the  lessee's  intention  to 
claim  the  extended  term,  unless  notice  is 
given  or  the  intention  be  otherwise  mani- 
fested, and  it  has  been  held  that  a  naked 
holding  over  is  insuflicient  icf  warrant  a 
finding  that  the  lease  has  been  extended. 
Bradford  v.  Patten,  108  Mass.  153;  Belief 
V.  Robinson,  50  Mich.  264,  15  N.  W.  448; 
Cooper  V.  Joy.  105  Mich.  374,  63  N.  W. 
414;  Gerhart  Realty  Co.  y.  Brecht,  supra. 
12 
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the  said  Wm.  J.  Lemp  Brewing  Company 
may,  upon  reasonable  notice,  terminate  the 
tenancy  under  this  contract,  and  cancel  and 
annul  this  lease."  It  further  appears  that 
the  defendant  took  possession  of  the  build- 
ing situated  on  the  premises  described  in 
the  lease,  and  from  the  4th  day  of  May, 
1006,  until  the  4th  day  of  May,  1907,  con- 
ducted a  saloon,  either  by  jtself  or 
others,  for  the  sale  of  intoxicating  li- 
quors therein;  that  some  time  in  April, 
1907,  it  informed  the  plaintitf  that,  if  a 
license  to  sell  intoxicating  liquors  could  not 
be  procured,  it  would  not  exercise  its  op- 
tion to  again  lease  the  premises  as  pro- 
vided by  the  terms  of  Us  existing  lease, 
and  there  is  no  claim  that  it  exercised  such 
option.  It  also  appears  that  two  attempts 
were  nxade  to  procure  a  license,  which  were 
not  successful  on  account  of  personal  ob- 
jections to  the  applicant;   and  that,  pend- 


ing the  proceeding  therefor,  the  defendant 
occupied  the  premises  with  its  stock  and 
fixtures  until  about  the  middle  of  June, 
1907;  that  on  the  29th  day  of  that  month 
defendant  delivered  the  key  to  the  building 
to  one  Butts,  an  employee  of  the  plaintiff's 
husband.  There  is  no  evidence  in  the  rec- 
ord showing  or  tending  to  show  that  tbe 
city  of  Auburn  prohibited  the  sale  of  in- 
toxicating liquors  within  its  borders,  or 
passed  obnoxious  laws  or  ordinances  forc- 
ing the  keepers  of  saloons  for  the  sale  of 
intoxicating  liquors  to  close  their  places  of 
business,  or  render  such  business  so  unprof- 
itable as  to  compel  them  to  quit  the  busi- 
ness, and  that  defendant  gave  no  notice  to 
the  plaintiff  of  its  intention  to  terminate 
the  lease  other  than  that  above  mentioned. 
At  the  close  of  the  evidence  the  court  in- 
structed the  jury,  among  other  things,  as 
follows:      Instruction  No.  6.  "You  are  in- 


Notice  has  been  held  to  have  been  waived 
in  the  following  cases  and  under  the  follow- 
ing circumstances.  Lanham  v.  McWil- 
liams,  supra  (allowing  tenant  to  remain 
and  receiving  rent  from  him)  ;  Kramer  v. 
Cook,  7  Gray,  560  (allowing  tenant  to  re- 
main in  possession  and  accepting  rent  at 
increased  rate  stipulated  in  case  of  ex- 
tension); Stone  V.  St.  Louis  Stamping  Co. 
supra  (allowing  tenant  to  remain  and  re- 
ceiving increased  rent  stipulated  in  case 
of  extension);  Long  v.  Stafford,  103  N.  Y. 
274,  8  N.  E.  622  (allowing  tenant  to  re- 
main and  receiving  increased  rent  stipulated 
in  case  of  continuance)  ;  Probst  v.  Rochester 
Steam  Laundry  Co.  supra  (tenant  remaining 
in  possession  and  paving  rent)  ;  Bailie  v. 
Plant,  11  Misc.  30,  31  X.  Y.  Supp.  1016 
(tenant  remaining  in  possession  and  pay- 
ing rent) ;  Schuck  v.  Schwab,  84  N.  Y. 
Supp.  896  (tenant  remaining  in  possession 
and  paying  increased  rent  stipulated  in 
case  of  renewal);  Holton  v.  Andrews,  su- 
pra (tenant  remaining  in  possession  and 
paying  rent)  ;  Thompson's  Estate,  205  Pa. 
655,  55  Atl.  539  (where  lessee  remained  in 
possession  paying  rent,  and  did  not  pay  the 
extra  amount  he  agreed  to  pay  in  case  he 
elected  not  to  take  an  extended  or  renewed 
lease,  but  otherwise  recognized  lease  as  ex- 
tended or  continued). 

But  it  has  been  held  that  where  a  ten- 
ant for  years  has  "the  privilege  of  extend- 
ing the  term"  for  a  further  period  on  giv- 
ing notice  a  certain  length  of  time  in  ad- 
vance, that  the  lease  is  not  deemed  to  be 
extended  on  a  failure  to  give  the  notice 
merely  because  the  tenant  holds  over  and 
pays  Vent.     Murtland  v.   English,   supra. 

Failure  to  give  a  notice  required  to  re- 
new a  lease  is  excused  when  tlie  landlord 
claimed  that  the  old  lease  had  boen  forfeit- 
ed, and  when  the  time  for  giving  notice 
had  elapsed  pending  negotiations  for  set- 
tlement. Hunter  v.  Ilopetoun,  13  L.  T.  N. 
S.   130. 

Where  a  tenant  has  a  lease  for  one  year, 
he  '"to  hav?  th*e  privilege  to  have  the  prem- 
29  L.R.A.(N.S.) 


ises  for  one  year  .  .  .  longer,  but  if  he 
leaves  he  is  to  give  four  months'  notice  be- 
fore the  expiration  of  this  lease,"  the  leas? 
creates  a  term  for  two  years,  defeasible 
at  the  election  of  the  tenant  after  one  year 
by  giving  notice  of  intent  to  leave  four 
months  previous  to  the  expiration  of  the 
year,  and  on  failure  to  give  such  notice, 
the  term  will  be  for  the  full  period  of  two 
years,  and  tenant  can  hold  for  such  term 
against  the  landlord.  Chretien  v.  Donev, 
1  N.  Y.  419. 

Where  a  lease  is  to  continue  from  year  to 
year,  unless  notice  to  terminate  it  is  given 
by  either  party  a  certain  period  in  advance 
of  the  termination  of  any  one  year,  a  fail- 
ure to  give  the  necessary  notice  will  leave 
the  tenant  liable  for  another  year.  Me- 
ga rgee  v.  Longaker,  10  Pa.  Super.  Ct.  491. 

Where  a  lease  provides  that,  should  les- 
see remain  in  possession  after  expiration 
of  the  term,  the  lease  shall  be  a  continu- 
ing yearly  lease,  terminable  by  either  party 
at  the  end  of  any  year  by  giving  thirty 
days'  notice,  the  lessor  may,  at  his  option, 
treat  the  lease  as  renewed  for  another  year, 
where  the  lessee  remained  in  possession  af- 
ter the  expiration  of  any  year,  although  he 
had  previously  given  the  necessary  notice 
that  he  intended  to  quit.  Crawford  v. 
Kline,  74  N.  J.  L.  203,   65  Atl.  441. 

Wliere  a  lease  provides  that  lessee  shall 
give  lessor  "written  notice  thirty  days  be- 
fore the  expiration  of  this  lease,  if  the 
premises  will  then  be  vacated,  otherwise 
(lessor)  shall  have  the  option  of  continuing 
the  lease  for  one  year,  without  notice  to" 
lessee,  the  lessor,  when  the  notice  is  not 
given,  exercises  the  option  to  continue  the 
lease  for  another  year  by  permitting  the 
defendant  to  remain  in  the  premises. 
Trainor  v.  Schutz,  98  Minn.  213,  107  N.  W. 
812. 

Where  there  is  a  contract  whereby  prop- 
erty is  rented  for  one  year  only,  coupled 
with  the  further  agreement  that  at  the  ex- 
piration of  that  year  the  landlord  and  ten- 
ant shall  regard  a  new  renting  for  another 
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:ructed  that  where  a  tenant  with  the  con- 
iDt  of  his  landlord,  express  or  implied, 
}lds  over  his  term,  the  law  presumes  a 
intinuation  of  the  original  tenancy  for  a 
ke  term  and  upon  the  same  conditions,  and 
)U  are  instructed  that  the  first  term  mcn- 
oned  in  the  lease  was  one  year,  and  if  you 
id  from  the  evidence  that  the  defendant 
Id  over  his  term, — that  is,  stayed  in  pos- 
ssion  until  May  5,  1007,  or  the  29th  day 

June,  1907,— either  with  the  express 
nsent  of  the  plaintiff,  Barbara  Kuhlman, 

by  her  implied  consent,  then  you  are  in- 
ructed  that  the  defendant  would  he  liable 
r  rent  at  the  rate  of  $50  per  month  for 
e  year  ending  May  1,  1908.  You  are  in- 
ructed  in  this  case  that  there  is  no  evi- 
nce in  this  case  that  the  city  of  Auburn 
ohibited  the  sale  of  intoxicating  liquors 
said  city,  or  passed  laws  forcing  saloons 
close  their  places  of  business,  or  to  ren- 


der their  business  unprofitable."  Defend- 
ant strenuously  contends  that  the  giving  of 
this  instruction  was  reversible  error,  and 
argues  that,  by  holding  over  from  May  4, 
1907,  to  about  the  middle  of  June  of  that 
year,  it  became  at  most  only  a  tenant  at 
will,  and  could  thereafter  terminate  the 
lease  at  any  time  it  desired  to  do  so.  To 
this  contention  we  cannot  give  our  assent. 
It  may  be  said  that  upon  this  question 
there  is  a  division  of  the  authorities,  but 
this  court  is  fairly  committed  to  the  rule 
that  where  a  tenant  under  a  written  lease 
for  one  year,  with  the  option  of  renewal, 
or  of  again  leasing  the  premises  for  one 
year  or  more  years,  holds  over  without  ex- 
ercising his  option,  the  landlord  may,  if  he 
so  desires,  consider  him  a  tenant  for  an- 
other year,  and  liable  for  the  rent  for  that 
period  at  the  rate  fixed  by  the  terms  of  the 
lease.     Bradley  v.  Slater,  50  Neb.  682,  70 


aras  agreed  on.  unless  there  is  a  previous 
M«*nt,  a  permitted  holding  over  by  the 
nant  is  an  assent  of  both  parties  to  tlie 
Dtract  for  the  first  vear  as  the  contract 
r  the  second  rear,  and  should  bind  both 
firmly  as  iC  there  had  been  a  formal  con- 
ict  entered  into  for  the  second  year.  Un- 
r  T.  Bamberger,  6  Ky.  L.  Rep.  447. 

Circumstances  excusing  holding  over. 

It  has  been  held  that,  although  the  fact 

holding  over  and  paying  rent  raises  a 
<»<umption  that  a  tenant  has  elected  to 
Id  over  for  the  further  term  stipulated 
r  in  the  lease,  the  presumption  is  not 
tvclusive.  but  is  rebuttable  by  evidence. 
:lantic  Nat.  Bank  v.  Demmon,  139  Mass. 
K  1  X.  E.  833. 

Merely  holding  over  for  a  few  days  will 
t  constitute  an  election  to  exercise  the 
i^ilepe  of  an  additional  term,  where  be- 
rf  terminntion  of  the  term  the  tenant 
tifif>d  the  landlord  that  he  would  vacate, 
t  was  prevented  from  leaving  for  a  few 
y«  liecause  a  subtenant  failed  to  leave 
f>inptly  as  directed  by  the  tenant;  but 
unt  will  be  deemed  a  tenant  from  year 
year.  Racke  v.  Anheuser-Busch  Brewing 
-o.  17  Tex.  Civ.  App.  167,  42  S.  W.  774. 
NJ^ely  holding  over  for  two  months  be- 
B^  of  a  promise  of  the  landlord  to  make 
uirs  is  not  an  exercise  of  an  option  to 
*p  for  an  additional  term,  where  tenant 
t  when  such  repairs  were  not  made. 
illiams  v.  Houston  Cornice  Works,  40 
I.  riv.  App.  70,  101  S.  W.  839,  1196. 
A  tenant  for  two  years,  with  the  privi- 
!*  "^f  three  years   more,   cannot  be  held 

the  landlord  for  the  additional  three 
*rs.  although  he  remained  in  possession 
^  paid  rent,  where  before  the  term  ex- 
rH  be  told  the  landlord  that  he  would 
t  take  for  the  additional  term,  as  he  was 
''tinfr  a  new  building  in  which  to  carry 

hit  business,  but  which  would  not  be 
^  for  occupancy  when  the  term  ex- 
r^l.  Stevenson  ▼•  Almes,  8  Ohio  Dec. 
'rrJnt.  566. 

L.R.A.(K.S.) 


Mere  occupancy  of  land  after  the  expi- 
ration of  a  lease  giving  the  privilege  of  an 
additional  term,  after  the  lessee  had  noti- 
fied the  lessor  that  he  would  not  hold  for 
the  additional  term,  and  the  lessor  had  act- 
ed upon  such  notification,  cannot  be  con- 
sidered an  election*  to  hold  for  the  addi- 
tional term.  Barnett  v.  Feary,  101  Ind. 
95. 

Zorkowski  v.  Astor,  1.56  N.  Y.  393,  60 
N.  E.  983,  held  that  where  a  landlord 
agreed  either  to  renew  a  lease,  or  to  pay 
the  value  of  improvements  placed  thereon 
by  the  tenant,  but  the  tenant  did  not  agree 
to  accept  a  renewal  if  ofi'ered,  and  the  land- 
lord elected  to  renew,  the  mere  fact  that 
the  tenant  remained  in  possession  after  the 
expiration  of  the  term,  under  an  erroneous 
but  bona  fide  claim  promptly  asserted,  that 
a  proper  appraisement  of  the  premises  had 
not  been  made,  on  the  value  of  which,  as 
appraised,  depended  the  amount  of  the  rent 
for  the  renewed  period,  will  not  constitute 
an  election  to  accept  the  offered  renewed 
term. 

Where  a  landlord  gave  a  tenant  a  lease 
for  a  certain  term,  "with  the  refusal  of 
leasing  said  property  for  the  term  of  two 
years  longer,*'  and  the  tenant  moved  out 
before  the  termination  of  his  term  and 
locked  up  the  building,  the  mere  fact  that 
the  tenant  retained  the  key  for  two  months 
after  the  expiration  of  his  first  term  will 
not  support  a  finding  that  the  relation  of 
landlord  and  tenant  existed  after  the  ex- 
piration of  such  term.  Stecu  v.  Scheel,  46 
Neb.  252,  64  N.  W.  957. 

Where  tenant  has  option  of  several  periods. 

Where  tenant  has  option  to  extend  or  re- 
new lease  for  one  of  several  named  periods, 
by  holding  over  without  stating  which  peri- 
od he  desires,  he  will  be  deemed  to  hold 
over  for  the  shortest  period.  Lanham  v. 
McWilliams,  6  Ga.  App.  85,  04  S.  E.  204; 
Falley  v.  Giles,  20  Ind.  114.  R.  A.  E. 
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N.  W.  258;  Critchfield  v.  Remaley,  21  Neb. 
178,  31  N.  W.  087;  Yates  v.  Kinney,  19 
Neb.  275,  27  N.  W.  132;  Thiebaud  v.  First 
Nat.  Bank,  42  Ind.  212.  In  Haynes  v. 
Aldrich,  133  N.  Y.  287,  28  Am.  St.  Rep.  636, 
31  N.  £.  94,  it  was  said:  From  tenant's 
holding  over  "after  the  expiration  of  his 
term,  the  law  will  imply  an  agreement  to 
hold  for  a  year  upon  the  terms  of  the  prior 
lease;  that  the  option  to  so  regard  it  is 
with  the  landlord,  and  not  with  the  ten- 
ant, and  the  latter  holds  over  at  his  per- 
iL"  In  that  case  the  holding  over  was  for 
the  period  of  two  days,  which  occurred  by 
reason  of  difficulty  on  the  part  of  the  les- 
see to  procure  trucks  with  which  to  move, 
and  also  from  the  illness  of  a  boarder;  and 
it  was  held  that  this  would  not  prevent  the 
holding  over  from  operating  as  a  renewal 
of  the  lease  for  another  year  if  the  land- 
lord so  elected  to  treat  it,  and  it  was  said: 
Lessor's  election  to  treat  a  holding  over, 
as  a  renewal  of  the  lease  for  another  year, 
having  been  manifested  in  direct  and  un- 
equivocal language,  is  not  avoided  by  evi- 
dence that  he  subsequently  visited  the 
premises,  and,  finding  them  deserted  by  his 
tenant,  had  some  repairs  attended  to,  and 
tried  in  vain  to  rent  them  to  another  ten- 
ant. Indeed,  without  citing  further  au- 
thorities, we  may  safely  say  that  the  rule 
adopted  by  this  court  is  sustained,  by  the 
great  weight  of  authority  in  this  country. 

Defendant  has  cited  some  cases  to  the 
contrary,  among  which  are  Andrews  v. 
Marshall  Creamery  Co.  118  Iowa,  595,  60 
L.R.A.  399,  96  Am.  St.  Rep.  412,  92  N. 
W,  706,  and  Spangler  v.  Rogers,  123  Iowa, 
724,  99  N.  W.  580.  It  appears,  however, 
that  those  cases  were  governed  by  §  2091 
of  the  Iowa  Code,  which  provides  t]iat  a 
tenant  holding  over  a  specified  term  be- 
comes a  tenant  at  will,  and  that  the  tenancy 
may  be  terminated  upon  giving  thirty  days' 
notice,  and  therefore  do  not  sustain  the  de- 
fendant's contention. 

Finally,  defendant  contends  that  the  pro- 
vision contained  in  the  lease  which  is  quot- 
ed above  gave  it  the  option  of  terminating 
the  tenancy  at  any  time  upon  the  happen- 
ing of  certain  events  and  the  giving  of  rea- 
sonable notice,  and  therefore  it  could  not  be 
held  for  the  payment  of  rent  after  May  1, 
1907.  It  must  be  observed,  however,  tliat 
there  is  no  evidence  in  the  record  that  the 
events  upon  which  the  riglit  to  cancel  the 
lease  depended  ever  occurred,  or  that  rea- 
sonable notice  was  given  to  the  plain tifT 
of  the  defendant's  intention  to  terminate 
its  tenancy,  and  therefore  the  district  court 
did  not  err  in  giving  the  instruction  com- 
plained of. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  District  Court  is  af^rnied, 
29  L.R.A.(N.S.) 
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CITY    OF    RICITMOND,    Impleaded,    etc, 

Plflf.  in  Err., 

V. 

MARIE     E.     SCHONBERGER,     by     Next 

Friend. 

(—  Va.  — ,  68   S.   E.   284.) 

Municipal  corporation  —  street  cross- 
ing —  uneven  ness  —  liability. 

A  municipal  corporation  is  not  liable  for 
injury  to  a  pedestrian  who,  in  attempting 
to  cross  a  street,  stumbles  and  falls  be- 
cause of  a  piece  of  stone  projecting  2 
inches  above  the  level  of  the  cross  walk, 
where  the  walk  is  constructed  of  two  level 
strips  of  paving  stone,  with  the  intervening 
space  filled  with  loose  stones,  and  covered 
with  dirt. 

(June  9,  1910.) 

Bt^ote,  —  Liability  of  municipality  for 
injuries  from  unevenness  in  side' 
tcalJc  or  cross  walh. 

This  subject  is  treated  at  page  640  of  20 
L.R.A.  (N.S.)  as  part  of  a  general  note  com- 
mencing at  page  513,  on  the  Liability  of 
municipal  corporations  for  defects  or  ob- 
structions in  streets.  A  few  subsequent 
cases  have  appeared  on  this  particular 
aspect  of  that  general  subject. 

Thus  it  is  held  in  Northrpp  v.  Pontiac, 
159  Mich.  £50,  123  N.  W.  1107,  that  an  ob- 
struction caused  by  a  grating  in  the  side- 
walk about  2  or  3  feet  in  superficial  area, 
and  above  the  level  of  the  surrounding; 
walk,  at  one  corner  li  inches,  and  at  an- 
other, IJ  inches,  was  not  such  as  to  rend-r 
the  walk  not  reasonably  safe  for  public 
travel. 

A  mere  elevation  in  a  pavement  is  not 
negligence  per  «c,  as  the  law  do?s  not  re- 
quire perfect  sidewalks,  the  standard  bein^ 
reasonable  safety.  Purcell  v.  Riebe,  227 
Pa.  603,  76  Atl.  212.  The  implication  from 
the  opinion  is  that  negligence  could  not  be 
predicated  of  the  existence  of  a  step  2 
inches  high,  extending  the  width  of  a  side- 
walk, made  by  the  overlapping  of  planks 
of  a  temporary  walk  at  a  point  where  an 
excavation  had  been  made  in  the  walk  in 
the  course  of  erection  of  a  building.  It 
was  further  held  in  this  case,  however,  that 
the  plaintiff,  who  was  injured  by  tripping 
over  the  step  after  dark,  was  guilty  of  con- 
tributory negligence,  it  appearing  that  she 
had  frequently  passed  over  the  walk,  and 
knew,  or  ought  to  have  known,  of  the  con- 
dition, and  that  she  could  have  easily  chos- 
en another  and  safer  route. 

In  Covington  v.  Reiser  (Ky.)  123  S.  W. 
249,  upon  the  ground  that  a  municipality 
is  not  boinul  to  make  the  streets  absolute- 
ly safe,  but  it  is  only  required  to  keep  and 
maintain  them  in  a  reasonably  safe  condi- 
tion, the  court  held  that  evidence  that  n 
brick  in  a  sidewalk  over  which  the  plaintiff 
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ERROR  to  the  Circuit  Court  for  the  City 
of  Ridimond  to  review  a  judgment  in 
^laintilTa  favof  in  an  action  brouglit  to  re- 
over  damages  for  personal  injuries  al- 
eged  to  have  been  caused  by  defendants' 
legiigence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  II.  R.  Pollard,  Beverley  T. 
>iimp.  and  Emmett  Seaton,  for  plaiu- 
iff  in  error: 

A«  the  uncontroverted  evidence  shows  that 
lie  slight  inequality  in  the  surface  of  the 
treet  grew  out  of  necessary  repairs  in  tlie 
treet,  not  completed  at  the  time  of  the 
ecident,  the  situation  calls  for  the  deter- 
lination  and  judgment  of  the  court  on  the 
uestion  of  negligence. 

Richmond  v.  Courtney,  32  Gratt.  800; 
arrish  v.  Huntington,  67  W.  Va.  286,  60 
,  E.  416;  Winchester  v.  Carroll,  99  Va. 
27,  40  S.  E.  37 ;  Portsmouth  v.  Houseman, 
09  Va.  558,  65  S.  E.  11. 

The  inequality  was  not  sufficient  to  ren- 
fr  the  city  liable. 

2^  Cvc.  Law  &,  Proc.  p.  1366;  Burroughs 
.  Milwaukee,  110  Wis.  478,  86  N.  W.  159; 
ip-low  V.  Kalamazoo,  97  Mich.  121,  66  N. 
k.  339;  Raymond  v.  Lowell,  6  Cush.  624, 
J  Am.  Dec  57 ;  Beltz  v.  Yonkers,  148  N. 
.  «7,  42  N.  E.  401;  Weisse  v.  Detroit, 
16  Mich.  482,    63    N.   W.   423;    Kawiecka 

Superior,  130  Wis.  613,  21  L.R.A.(N.S.) 
>20,  118  N.  W.  192. 


Mr.  Ij.  O.  Wendcrburg  for  defendant 
in  error. 

Keith,  P.,  delivered  the  opinion  of  the 
court: 

Mary  £.  Schonberger,  an  infant  under 
twenty-one  years  of  age,  brought  suit  by  Her 
next  friend  against  the  city  of  Riclnnond, 
William  £.  Fletcher,  and  Charles  Gasser, 
to  recover  damages  for  an  injury  received 
by  her,  due,  as  slie  claims,  to  their  negli- 
gent conduct. 

It  is  tlie  duty  of  the  city  of  Richmond  to 
keep  its  streets  in  a  reasonably  safe  con- 
dition, and  in  the  performance  of  this  duty 
it  employed  the  defendants  Fletcher  and 
Gasser  to  put  in  proper  order  the  crossing 
on  the  south  side  of  Louisiana  street,  at 
its  intersection  with  Eighth  street.  The 
crossing  was  made  of  two  parallel  lines  of 
stone  flagging,  separated  from  each  other  by 
a  short  distance,  the  intervening  space  to 
be  filled. in  with  stones.  The  declaration 
alleges  that  it  is  the  duty  of  the  city,  in 
paving  and  filling  in  this  space,  to  do  the 
work  so  as  not  to  cause  the  same  to  be  a 
defect  in  and  obstruction  upon  Eighth 
street,  but  that  the  city  and  its  employees, 
unmindful  of  their  duty  in  this  -behalf, 
filled  in  the  open  space  between  the  lines 
of  flagging  with  stone  blocks,  and  left  them 
projecting  above  the  level  of  the  flagging 
about  2|  inches,  against  which  the  plaintiff, 
without  negligence  on  her  part,  struck  her 


mmhled  projected  f  of  an  inch  above  the 
irrounding  surface  was  not  sufficient  to 
r(«eDt  a  question  of  negligence  for  the 
iry. 

In  (VDonnell  ▼.  Hannibal  (Mo.)  128  S. 
»'.  819,  however,  the  court,  while  conceding 
at  a  city  is  not  liable  for  an  injury  from 
hidden  defect  in  the  walk  of  which  it  had 
n  actual  knowledge,  and  which  had  not 
cisted  a  sufficient  length  of  time  to  justi- 
'  the  assumption  that,  by  the  exercise  of 
rdinary  care,  the  city  might  have  known 

>  its  existence,  nevertheless  held  that  an 
ifereoce  of  negligence  on  the  part  of  the 
tv  was  justified  by  evidence  that  an  ordi- 
trv  farm  gate  hinge,'  used  to  fasten  a  eel- 
>r  dcor  to  the  sidewalk  in  a  city  street, 
ul  become  loosened  so  that  it  was  raised 
^^e  the  surface  of  the  door  and  walk  2  or 

inches,  there  being  evidence  that  the  de* 
!tt  bad  existed  a  sufTicient  time,  and  was 

>  obTious  to  ordinary  inspection,  as  to 
irrant  the  inference  that  the  defen riant 
1 1  actual  or  constructive  knowledge  of  its 
Ki^tence  in  time  to  have  repaired  it  had 
!&^<mable  care  been  exercised.  It  was  fur- 
^r  held  that  the  plaintiff,  who  was  injured 
f  tripping  over  the  hinge  on  a  moonlight 
irht,  was  not  guilty  of  contributory  negli- 
nipe,  notwithstanding  that  the  sidewalk, 
^u<srh  in  shadow,  was  sufficiently  lighted 
^  a  perwn  constantly  paying  attention  to 
^  «Hewa]k.  it  appearing  that  at  the  time 
9  UR.A.(N.8.) 


she  tripped  she  was  conversing  with  a  com- 
panion; and  it  was  further  held  that  the 
fact  that  the  point  where  the  accident  oc- 
curred was  not  on  the  nearest  route  to  her 
home,  to  which  she  was  going  at  the  time 
of  the  injury,  would  not  convict  her  of  con- 
tributory negligence,  since  she  had  a  right 
to  choose  any  route  oyer  the  public  stieets 
that  appeared   reasonably   safe. 

So,  the  court  in  Terry  v.  Perry  (N".  Y.) 
—  L.R.A.(N.S.)  — ,  92  N.  E.  91,  while  con- 
ceding that  a  municipality  may  be  liable 
in  exceptional  cases  when  a  slight  depres- 
sion or  difference  in  grade  is  peculiar,  and 
specially  calculated  to  work  injury  to  pedes- 
trians, yet  held  that  an  inference  of  negli- 
gence was  not  justified  by  evidence  that  the 
plaintiff  stumbled  at  a  point  in  the  side- 
walk where  one  of  the  cement  blocks  was 
depressed  1}  inches  below  the  surrounding 
blocks,  notwithstanding  that,  prior  to  the 
accident,  one  or  two  other  persons  had  been 
seen  to  stumble  at .  the  same  place,  and 
one  of  the  trustees  of  the  village  had  turned 
his  ankle  at  that  place,  and  had  reported 
that  fact  to  the  board,  which  gave  an  in- 
formal direction  to  the  street  commissioner 
to  call  upon  the  owner  of  the  adjoining 
property  to  make  repairs  to  the  walk. 

Numerous  allied  questions  are  treated 
in  notes  referred  to  in  Index  to  Notes, 
1-24  L.R.A.(N.S.),  pages  124  et  seq.,  un- 
der the  topic  "Highways."  G.  IL  P. 
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foot  wliile  crosRing  Eighth  street  in  the 
nighttime,  and  was  throwu  aiul  greatly  in- 
jured. 

Fletcher  and  Gasser  were  mnde  pnrties 
defendant  by  virtue  of  a  provision  of  the 
charter  of  the  city  (Acts  3809,  p.  288) 
which  provides  that  "in  any  action  against 
the  city  to  recover*  damages  against  it  for 
any  negligence  in  the  construction  and  main- 
tenance of  its  streets,  alleys,  or  parks, 
where  any  person  is  liable  with  the  city  for 
such  negligence,  every  such  person  shall  be 
joined  as  defendant  with  the  city  in  any 
action  brought  to  recover  damages  for  such 
negligence;  and  where  there  is  a  judgment 
or  verdict  against  tlie  city,  as  well  as  the 
other  defendant,  it  shall  be  ascertained  by 
either  the  court  or  the  jury  which  of  the 
defendants  is  primarily  liable  for  the  dam- 
ages  assessed." 

The  case  was  tried  before  a  jury,  winch 
rendered  a  verdict  in  favor  of  the  defend- 
ant Gasser,  and  against  the  city  of  Rich- 
mond and  William  £.  Fletcher  for  the  sum 
of  $3,000,  and  further  found  that  Fletcher 
was  primarily  liable  therefor.  During  the 
progress  of  the  trial  numerous  exceptions 
were  taken,  but  in  the  view  that  we  take  of 
the  case  it  will  only  be  necessary  to  consider 
one  of  them,  as  its  decision  will  be  con- 
clusive of  the  controversy,  and  render  un- 
necessary the  consideration  of  subordinate 
questions. 

'  Stating  the  case  of  the  defendant  in  er- 
ror as  strongly  as  is  warranted  by  the  evi- 
dence, it  amounts  to  this:  On  the  evening 
of  May  16,  1908,  she  with  two  other  female 
companions  was  passing  along  Ijouisiana 
,  street,  going  in  the  direction  of  Williams- 
'  burg  avenue.  When  she  reached  the  cross- 
ing of  Eighth  street  the  light  fell  so  as  to 
throw  a  shadow  over  the  crossing.  She 
stepped  down  from  the  sidewalk  on  the 
crossing,  struck  her  foot  against  an  obstacle, 
and  fell,  sustaining  *the  injuries  for  which 
she  sues.  The  crossing  consists  of  two  par- 
allel paths  or  courses  of  flagging  stones, 
laid  smooth  and  level,  separated  by  a  small 
space  which  was  filled  in  with  pieces  of 
stone,  one  of  which  projected  about  2  inches 
above  the  level.  The  proof  is  that  this 
work  was  done  in  the  usual  vftiy,  and  that 
it-  was  left  four  days  before  the  accident, 
by  the  contractor  under  whose  supervision 
the  work  was  done,  in  good  condition;  that, 
having  laid  the  paving  stones,  the  intcr- 
yening  space  was  filled  in  with  loose  stones 
and  covered  with  earth,  the  custom  being 
to  leave  the  crossing  in  that  condition,  to 
be  finished  with  granite  blocks  by  those 
employed  to  do  that  part  of  the  work. 

We  are  of  opinion   that   tl»e  obstruction 
was  not  such  as  to  render  the  city  liable 
in  damages. 
29  L.R.A.(N.S.) 


I      In  Richmond  v.  Courtney,  32  Gratt.  798, 
it   is    said   by    Judge   Christian,    in  whose 
opinion  Judge  Moncure  concurred,  that  "a 
municipal    corporation    is    not    an    insurer 
against  accidents  upon  its  streets  and  side- 
walks.   Nor  is  every  defect  therein,  though 
it  may  cause  the  injury  sued  for,  action- 
able.    It  is  suflicient  if  the  streets  are  in 
a   reasonably   safe   condition   for  travel  in 
the  ordinary  modes,  by  night  aa  well  as  by 
day.     It  is  not  to  be  expected,  and  ought 
not  to  be  required,  that  a  city  should  keep 
its  streets  at  perfectly  level  and  even  sur- 
face.   Slight  obstructions,  {Produced  by  loose 
bricks  in  the  pavement,  or  by  the  roots  of 
trees    which    may    displace    the    pavement, 
from  the  very  nature  of  things  cannot  be 
prevented.     And  so  there  cannot  be  perfect 
uniformity  of  a  level  surface,  where  curb- 
stones and  culverts  are  necessary  to  be  con- 
structed on  the  streets.     In  a  large  city, 
with  many  miles  of  paved  streets,  it  must 
often  happen,  from  tlie  very  nature  of  the 
material    out    of    which    the    pavement   is 
constructed,  that  the  bricks,  from  the  very 
wear  and  tear  of  the  use  to  which  they  are 
subjected,  will  become  broken  and  displaced, 
so  as  to  cause  the  fall  of  a  person  not  care- 
ful   in   walking   over    them.      Certainly,  if 
the  obstructions  are  of  such  a  character  as 
those  indicated,  and  which  would  not  cause 
the   fall    of   a   person   exercising   ordinary 
care,  the  city  in  such  case  could  not  be  held 
liable." 

The  obstruction  in  that  case  consisted  of 
a  place  in  the  pavement  3x5  feet,  or  there- 
abouts, from  which  bricks  had  been  removed 
and  loose  bricks  were  lying  about  in  the 
opening, — certainly  a  more  serioua  obstnie- 
tion  than  the  one  under  consideration.  In 
that  case  the  obstruction  was  upon  the 
sidewalk.  In  this,  the  obstruction  was  up- 
on the  crossing  of  a  street,  which, — it  is 
true,  may  be  considered,  in  a  sense,  as  a 
part  of  the  sidewalk.  But  it  is  only  rea- 
sonable to  say  that  one'  passing  over  a 
street  crossing  may  more  reasonably  ex- 
pect obstructions,  and  should,  therefore, 
exercise  a  greater  'deg^ree  of  care,  than 
when  upon  the  sidewalk,  strictly  so  called. 
To  hold  the  city  liable  for  every  slight  in- 
equality in  its  streets  would,  we  think,  be 
altogether    unreasonable. 

In  Bigelow  v.  Kalamazoo,  QV  Mich.  121, 
56  N.  W.  339,  it  is  said:  **Even  in  our 
moAt  prominent  thoroughfares,  paved  in  the 
most  approved  manner,  curbs  must  be  car- 
ried, and  at  the  crossings  they  are  from  2 
to  6  inches  higher  than  the  pavement.  The 
curb  must  be  left  bare,  and  inattentive  peo- 
ple be  liable  to  stumble,  or,  as  is  frequently 
done,  a  plank  is  placed  upon  an  incline, 
upon  which  pedestrians  carelessly  advancing 
are   liable    to    slip.     In    either   case    thera 
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1  tlip  minimum  of  danger.  The  walk  is 
lot  absolutely  safe,  but  it  cannot  be  said 
hat  it  is  not  in  a  reasonably  safe  condi- 
iun.  Tlie  same  is  true  of  nearly  all  of 
ur  alley  crossings.  Gutters  are  necessa- 
ily  left  for  the  passage  of  water.  These 
ro»$ings  are  not  absolutely  safe,  but  they 
oar  be  reasonably  bo.  Neither  streets, 
idewalks,  nor  cross-walks,  can  be  construct- 
d  upon  a  dead  level.  People  are  liable  to 
tumble  over  a  Persian  rug  upon  a  parlor 
loor,  and  streets  cannot  be'  made  less  dan- 
yrous  than  drawing  rooms.  •  •  .  Cities 
ire  not  required  to  keep  streets  in  a  con- 
lition  absolutely  safe  for  travel.  A  cross 
iralk  must  be  reasonably  safe, — reasonably 
nfe  in  view  of  the  purpose  for  which  it  is 
sm^tructed,  the  necessary  uses  of  the  street, 
ind  all  the  varying  conditions." 

In  Weisse  v.  Detroit,  105  Mich.  482,  63 
S^  \V.  423,  it  appears  that  there  was  a  rise 
n  a  cross  walk,  caused  by  one  end  of  a 
>Unk  lying  lengthwise  in  the  walk  being 
rai.&cd  2  inches  al>ove  the  adjoining  plank. 
It  was  held  not  a  defect  in  the  walk,  so 
thdt  it  was  not  reasonably  safe  for  travel. 
The  court  said:  '*lf  the  plaintiff  could*  re- 
rover  in  this  case,  every  municipality  would 
tic  compelled  to  exercise  the  most  vigilant 
rare  over  its  streets  to  see  that  no  rise  of 

2  inches  occurred  along  the  line  of  travel 
on  side  and  cross  walks." 

We  are  of  opinion  that  neither  the  city 
pf  Richmond  nor  Fletcher  was  guilty  of 
ictionahle  negligence.  The  judgment  of 
the  Circuit  Court  must  therefore  be  re- 
Tvrwd,  the  verdict  set  aside,  and  the  cause 
rpmanded  for  a  new  trial,  to  be  had  not  in- 
((^nsistent  with  the  views  expressed  in  this 
opinion. 

Harrison,  J.,  absent. 


GEORGIA    SUPREME    COURT. 

MALCOLM  C.  TARVER,  Plff.  in  Err., 

V. 

MAYOR  AND   COUNCIL    OF    CITY    OF 
DALTOX   ct  al. 

(134  Ga.  402,  67  S.  E.  920.) 

Municipal  corporation  —  grant  of  tax 
<^xemption  by  contract  —  Yalidlty. 

1-  A  municipality  cannot  exempt  from 
taxation  property  which  does  not  belong 
*')  any  of  the  classes  which  the  Constitu- 
tion of  this  state  permits  to  be  exempted. 

<a)  A  contract  between  the  owner  of 
pr'jperty  in  a  city  and  the  municipal  au- 
tfef'fities  of  the  latter,  wherein  it  is  pro- 
T.d<Hi  that  no  taxes  on  such  property  above 
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a  specified  amount  (which  is  less  than  the 
amount  of  taxes  due)  shall  be  collected  by 
the  city,  in  consideration  of  specified  priv- 
ileges and  benefits  conferred  upon  it  by 
the  owner  of  the  property,  is  unlawful  and 
not  enforceable. 

Taxation  —  payment  ^  set-off. 

2.  Where  a  taxpayer  applies  for  man- 
damus to  compel  the  municipal  authorities 
to  collect,  for  the  years  hereinafter  referred 
to,  taxes  on  property  located  in  the  city 
and  subject  to  taxation  for  year  in  which 
such  application  is  filed  and  for  seven 
years  prior  thereto,  and  the  answers  of 
the  authorities  aver  that  by  reason  of  the 
contract  referred  to  in  the  preceding  head- 
note,  the  municipal  authorities  of  previ- 
ous years  collected  no  taxes  during  such 
years  except  the  amount  specified  in  the 
contract,  which  was  less  than  the  amount 
of  taxes  due  on  such  property,  and  the 
present  municipal  authorities,  on  account 
of  such  contract,  are  willing  that  no  taxes 
other  than  those  specified  should  be  collected 
during  the  year  present,  and  that  no  other 

Note, '^  Potper   of  municipality   to   ex* 
etnpt  property  from  taxation. 

This  question  was  considered  in  the  note 
to  Whiting  V.  West  Point,  15  L.R.A.  860, 
and  no  further  reference  to  the  cases  there- 
in cited  is  necessary. 

A  municipality  has  no  inherent  power 
to  exempt  from  taxation  property  which 
it  is  authorized  to  tax.  State  ex  ref.  Nel- 
son V.  Tyler,  48  Conn.  146;  Tampa  v. 
Kaunitz,  39  Fla.  683,  63  Am.  St.  Rep.  202, 
23  So.  416;  McCullom  v.  Louisville,  7  Ky. 
L.  Rep.  684  (abstract) ;  Yazoo  &  M.  Valley 
R.  Co.  V.  Adams,  76  Miss.  545/25  So.  366; 
Vrana  v.  St.  I^uis)  164  Mo.  146,  64  S.  W. 
180;  Jersey  City  v.  North  Jersey  Street 
R.  Co.  (N.  J.  L.)  73  Atl.  609;  Sinne- 
Mahoning  Iron  &  Coal  Co.  v.  Shaffer,  14 
Pa.  Dist.  R.  368;  McTwiggan  v.  Hunter, 
19  R.  I.  265,  29  L.R.A.  526,  33  Atl.  5; 
Germania  Sav.  Bank  v.  Darlington,  50  S. 
C.  337,  27  S.  E.  846;  Garrison  v.  Laurens, 
54  S.  C.  440,  32  S.  E.  696;  Milster  v. 
Spartanburg,  68  S.  C.  26,  46  S.  E.  539; 
Dallas  V.  Dallas  Consol.  Electric  Street  R 
Co.  95  Tex.  268,  66  S.  W.  835;  Thomas  v. 
Snead,  99  Va.  613,  39  S.  E.  586. 

It  has,  however,  been  held  that  Congress 
acting  as  a  local  legislature  for  the  Dis- 
trict of  Columbia  may  at  its  discretion 
wholly  exempt  certain  classes  of  property 
from  taxation  or  may  tax  them  lower  than 
other  classes  of  property.  Gibbons  v.  Dis- 
trict of  Columbia,  116  U.  8.  404,  29  L.  ed. 
680,  6  Sup.  Ct.  Rep.  427. 

The  illegality  of  a  tax,  upon  the  ground 
that  the  city  excepted  therefrom  stocks  of 
goods  held  by  merchants,  is  not  cured  by 
the  fact  that  the  city  added  to  the  tax  on 
the  monthly  sales  of  merchants,  more  than 
enough  to  meet  the  deficiency.  London  v. 
Wilmington,  78  N.  C.  109. 

A    municipality    can    grant    tax    exemp- 
tions only   to  the  extent  that  the   legisla- 
'  ture  has  authorized  it  to  do  so  (Louisville 
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taxes  should  be  collected  for  previous  years, 
no  sufficient  facts  are  averred  to  show  any 
legal  settlement  of  such  taxes,  or  to  show 
any  valid  reason  why  they  should  not  be 
collected  for  any  of  such  years. 

(a)  If  the  o^ner  of  such  property  has 
against  the  city  a  debt  equal  in  amount 
to  the  taxes  due  by  the  owner  to  the  city, 
this  fact  will  not  prevent  the  city  from 
collecting   such   taxes. 

Parties  —  mandamns  —  taxes  —  owner 
of  property. 

3.  A  taxpayer  applied  for  mandamus  to 
compel  the  municipal  authorities  to  col- 
lect taxes  on  property  of  a  private  corpo- 
ration in  the  city  subject  to  taxation,  and 
the  municipal  authorities  claimed  in  their 
answer  that  the  property  was  not  liable  for 
such  taxes,  by  reason  of  a  contract  between 
the    city    and    such    private    corporation, 


which  had  no  objection  to  being  made  a 
party  defendant  to  such  proceedings.  H-U. 
that  it  was  not  error,  upon  motion  of  tU 
municipal  authorities,  to  make  the  omner 
of  the  property  a  party  to  such  procet>d- 
ings. 

Mandamus  —  motion  to  malce  absolute. 

4.  A  motion  by  the  relator  to  make  tlie 
mandamus  absolute  involves  the  detenni- 
nation  of  the  question  as  to  whether  or  th^t 
the  averments  in  the  answers  afford  a  &ui 
iicient  reason  why  the  mandamus  should 
not  be  made  absolute. 

(a)  In  this  case  it  was  error  to  rehiK 
to  make  the  mandamus  absolute,  the  an- 
swers setting  up  no  sufficient  reason  «]:y 
this  should,  not  be  done. 

(April  27,   1910.) 


v.  Board  of  Trade,  90  Ky.  409,  9  L.R.A 
629,  14  S.  W.  408;  New  *London  v.  Colb 
Academy,  69  N.  H.  443,  46  Atl.  743) ;  anc 
statutes  giving  such  power  will  be  strictl^ 
construed  (Middlesboro  v.  New  Soutl 
Brewing  &  Ice  Co.  108  Ky.  351,  56  S.  W 
427;  Continental  Tobacco  Co.  v.  Louisville 
123  Ky.  173,  94  S.  W.  11;  People's  Mill. 
Co.  V.  Meaford,  10  Ont.  Rep.  405). 

The  creation  of  an  exemption  is  not 
within  the  power  of  a  municipal  council 
to  reduce  assessments  for  overvaluation. 
Board  of  Liquidation  v.  Thoman,  42  La. 
Ann.  605,  8  So.  482. 

And  municipal  power  to  levy  and  collect 
taxes    does    not   authorize    it    to    discrimi 
nate    between    objects    of    taxation,    or    to 
levy  upon  only  a  portion   of  one  kind  of 
property.    Fitch  v.  Pinckard,  6  111.  69. 

So,  legishitive  power  of  a  county  court 
of  claims  to  manage  the  fiscal  affairs  of 
the  county,  and  to  lay  the  county  levy, 
does  not  authorize  it  to  exempt  property 
from  taxation.  Louisville  &  N.  R.  Co.  v. 
Christian  County,  24  Ky.  L.  Rep.  894,  70 
N.  W.  180;  Nashville  A  K.  R.  Co.  v.  Wil- 
son County,  89  Tenn.  597,  15  S.  W.  446. 

It  has  been  held  that  the  legislature  can- 
not delegate  to  municipalities  the  power 
to  deterniine  upon  what  property  taxes 
shall  or  shall  not  be  imposed.  Brewer 
Brick  Co.  v.  Brewer,  62  Me.  62,  16  Am. 
Rep.  395.  This  is  probably  true  if  taken 
in  its  strictest  sense.  But  it  is  also  true 
that  the  state  may  delegate  to  municipali- 
ties the  power  to  exempt  property  belong- 
ing to  persons  or  corporations  engaging  in 
certain  lines  of  business.  Colton  v.  Mont- 
pelier,  71  Vt.  413,  46  Atl.  1039;  Crafts  v. 
Rav,  22  R.  I.  179,  49  L.R.A.  604,  46  Atl. 
1043. 

But  power  is  not  conferred  upon  a  city 
to  exempt  a  factory  from  taxation  for  fifty 
years  on  condition  that  it  be  kept  in  opera- 
tion for  ten  years,  by  an  act  authorizing 
it  to  abate  taxes  upon  property  "actually 
employed  and  used  in  the  busine.ss  of  manu- 
facturing." Havre  De  Grace  Real  Estate 
&  P.  Co.  V.  Havre  De  Grace,  102  Md.  33, 
61   Atl.   662. 

And  a  Btntnte  empowering  towns  to  ex- 
29  L.R.A.(N.S.) 


•»mpt  from  taxation  the  capital  used  in 
existing  or  proposed  manufactories  doe* 
not  authorize  the  exemption  in  genenil 
terms  of  the  capital  used  or  to  be  UheJ  m 
manufactories,'  but  the  town  must  eon 
fine  its  action  to  such  specific  establi^V 
ments  as  are  in  existence,  or  are  propuril 
at  the  time  of  the  vote.  Cox  Needle  C«\  f. 
Gilford,  62  N.  H.  503;  Franklin  FalK 
Pulp  Co.  V.  Franklin,  66  N.  H.  274.  20  All 
333.  But  a  blanket  vote  ia  authMriz^^i 
where  the  statute  provides  that  "tc^rs 
"layi  by  vote,  exempt  from  taxation  .  .  . 
any  establishment  therein,  or  which  maj 
thereafter  be  erected  or  put  in  operttioa 
therein."  Caverlv-Gould  Co,  v.  Sprin? 
field  (Vt.)  76  Atl.  39.  A  sUtute  of  thi^i 
nature  does  not  authorize  the  exemption  of 
establishments  not  engaged  in  manufactur- 
ing. Re  Denne,  10  Ont.  Rep.  767;  Kim- 
ball Carriage  Co.  v.  Manchester,  67  N. 
H.  483,  39  Atl.  334.  And  therefore  a  to^n 
derives  no  power  therefrom  to  exempt  an 
electric  light  plant  (Williams  y.  Park 
[Williams  v.  Warren]  72  N.  H.  305.  64 
L.R.A.  33,  56  Atl.  463),  or  an  establish 
ment  known  as  "the  general  grain  busi- 
ness" ( People's  Mill.  Co.  v.  Meaford.  su 
pra).  Nor  does  it  have  authority  to  exempt 
property  belonging  to  one  not  "entitled  tn 
such  exemption,  merely  because  he  ba» 
leased  it  to  one  for  use  in  the  latter'^  ^\' 
empted  establishment.  Portsmouth  S)»t3 
Co.  V.  Portsmouth,  74  N.  H.  222,  66  Ml 
1045.  But  where  one  builds  a  manufartur 
ing  plant  and  equips  it  with  machinery 
the  city's  power  of  exemption  will  not  b? 
held  inapplicable  thereto  merely  hecau^' 
the  plant  is  operated  by  tenants  instead  ^'i 
the  owner.  Colton  v.  Montpelier,  pupr* 
Tlie  exemption  cannot,  however,  be  prantft 
in  consideration  of  the  manufacturer's  uc 
dertaking  to  furnish  land  for  the  rigbt  o! 
way  of  a  railroad,  at  least  where  the  apre 
ment  is  made  to  evade  a  statute  reqiiirim' 
all  propositions  for  railroad  aid  to  Ix 
submitted  to  the  voters.  Scott  v.  Tils*"' 
burg,  13  Ont.  App.  Rep.  233. 

It  has  been  held  in  Canada  that  tin'*? 
an  act  empowering  municipalities  to  L^rad 
exemptions     to     establishments     folluuir^ 
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IJ^RROR  to  the  Superior  Court  for  Whit- 
j  field  County  to  review  an  order  deny- 
ing a  motion  to  strike  defendants*  answers 
in  a  mandamus  proceeding  to  force  a  col- 
lection of  certain  taxes  and  make  the  man- 
damus absolute,  and  an  order  making  the 
Crown  Cotton  Mills  a  party  defendant.  Re- 
rersed. 

f 

t 

Statement  by  Xlolden,  J.: 

Malcolm  Tarver,  as  a  citizen  and  taxpayer 
of  the  city  of  Dalton,  sought  by  mandamus 
proceedings  in  the  superior  court  of  Whit- 
field county  to  force  a  collection  from  tlie 
Crown  Cotton  Mills  (hereinafter  called  the 
"milla")  of  certain  taxes  alleged  to  be  due 
the  city.  The  relator  alleged  that  the  mills 
owned  a  large  amount  of  real  estate  of  the 


probable  value  of  $500,000,  and  personal 
property  of  great  value,  within  the  limits  of 
the  city,  on  which  it  had  been  illegally  ex- 
empted from  the  payment  of  ad  valorem 
taxes  (since  1898  on  the  property  then 
owned,  and  since  1902  on  property  acquired 
that  year),  but  in  lieu  of  all  special  and  ad 
valorem  taxes  it  had  paid  to  the  city  per 
annum  $850  as  a  fixed  commutation  ta.x,  in 
violation  of  the  constitutional  requirement 
embodied  in  §  5883  of  the  Civil  Code,  that 
all  taxes  shall  be  uniform  upon  the  same 
class  of  subjects  and  ad  valorem  on  all 
property  subject  to  be  taxed  within  the  ter- 
ritorial limits  of  the  authority  levying  the 
tax;  that  the  board  of  tax  assessors  of 
the  city  had  failed  and  refused  to  make 
any  assessment  of  its  real  property,  as  re- 


specified  lines  of  business,  an  exemption 
could  not  be  granted  arbitrarily,  but  that 
there  must  be  a  sufiRcient  benefit  to  the 
taxpayers,  actual  or  anticipated,  and  a  good 
consideration,  to  the  exemption.  Re  Scott, 
lOOnt.  Rep.  119. 

A  statute  empowering  towns  to  grant  to. 
water  companies  the  right  to  construct 
reservoirs,  and  to  lay  pipes  under  high- 
ways, upon  such  conditions  as  they  may 
dpem  proper,  including  power  to  exempt 
the  pipes  and  reservoirs  from  taxation,  does 
not  authorize  an  exemption  of  pipes  and 
referroirs  already  installed.  Bowen  v. 
Newell,  IC  R.  I.  238,  14  Atl.  873. 

Under  a  statute  empowering  cities  to 
Wse  land  for  parks,  and  pay  an  amount 
fK)ual  to  the  taxes  thereon,  a  city  was  held 
to  have  power  to  exempt  from  taxation 
land  of  a  town-lot  company,  used  by  the 
eit?  as  a  public  park.  Henderson  v.  Hughes 
County,  13  S.  D.  676,  83  N.  W.  682. 

Without  legislative  authority  a  city  or 
tr^wn  has  no  power  to  bind  itself  by  con- 
tract to  forbear  to  impose  municipal  taxes 
on  particular  property.  Tampa  v.  Kaunitz, 
39  Fla.  683, .  63  Am.  St.  Rep.  202,  23  So. 
4i6:  Cartersville  Waterworks  Co.  v.  Car- 
tersville,  89  Ga.  089,  16  S.  E.  70;  Dayton 
V.  Believue  Water  &  Fuel  Gaslight  Co.  119 
Ky.  714,  68  S.  W.  142,  7  A.  A  E.  Ann.  Cas. 
1012;  Shuck  V.  Lebanon,  24  Ky.  L.  Rep. 
451,  68  S.  W.  843. 

And  it  cannot  compromise  an  action  to 
r«OTer  taxes.  Louisville  v.  Louisville  R.  Co. 
in  Ky.  1,  98  Am.  St.  Rep.  387,  63  S.  W.  14. 

Adjoining  towns  cannot  contract  that 
nch  shall  not  tax  lands  lying  therein, 
vjiich  belong  to  residents  of  the  other. 
I^iliingham  v.  Snow,  5  Mass.  547. 

It  was  held  in  Sioux  City  Street  R.  Co. 
▼  Sioux  City,  138  U.  S.  98,  34  L.  ed.  898, 
II  Sup.  Ct.  Rep.  226,  that  where  a  statute 
provided  that  all  corporations  incorporat- 
ing thereunder  should  be  subject  to  regu- 
lation, and  the  imposition  of  conditions 
f'JT  the  public  good,  by  the  general  assem- 
bly? a  city  could  not,  by  contract  with  such 
*  corporation,  deprive  the  legislature  of 
the  power  to  tax  the  company. 

AWt  the  only  difficulty  encountered  by 
25LRJL(N.S.) 


the  courts  seems  to  be  in  determining 
whether,  by  a  particular  contract,  a  prefer- 
ence has  been  created. 

A  release  of  taxes  on  property  of  a  pro- 
posed railroad  given  to  induce  its  construc- 
tion cannot  be  upheld,  although  resulting 
in  great  benefit  to  the  county.  Nashville 
&  K.  R.  Co.  V.  Wilson  County,  supra. 

And  it  has  been  held  that  there  was  an 
unauthorized  exemption  whe^^e  a  city  un- 
dertook to  remit  taxes  assessed  against  a 
water  company,  in  consideration  of  service 
rendered  the  city  by  the  company.  Colum- 
bia Ave.  Sav.  Fund,  S.  D.  Title  &  T.  Co. 
V.  Dawson,  130  Fed.  152. 

In  Bartholomew  v.  Austin,  29  C.  C.  A. 
568,  62  U.  S.  App.  512,  85  Fed.. 359,  the 
court  seemed  to  think  that  a  contract  by 
which  a  city  "exempted"  property  of  a 
water  company  from  municipal  taxation,  in 
consideration  of  the  free  use  of  water  for 
municipal  purposes,  was  not,  strictly 
speaking,  an  exemption,  where  it  did  not 
appear  that  one  value  was  greater  than  the 
other. 

A  municipality  may,  in  consideration  of 
the  conveyance  of  land  to  it,  exempt  otiier 
lands  of  the  grantor  from  taxation  for  a 
certain  period.  Springfield  v.  St,  Boniface, 
10  Manitoba  L.  Rep.  615.  So,  in  considera- 
tion of  the  donation  of  land  upon  which  to 
build  a  school  house,  the  trustees  of  a 
school  district  may  release  the  donor  from 
the  payment  of  t^xes  levied  to  build  the 
schoolhouse.  Gess  v.  Common  School  Dist. 
15  Ky.  L.  Rep.  30  (abstract).  A  transac- 
tion of  this  kind  may  be  regarded  as  a  pay- 
ment of  taxes  in  advance.  Springfield  v. 
St.  Boniface,  supra. 

And  a  city  may  undertake  to  pay  an 
amount  for  street  lighting  supplied  equiva- 
lent to  the  amount  of  municipal  taxes  im- 
posed upon  the  gas  company,  if  such 
amount  is  a  fair  and  reasonable  compensa- 
tion for  the  value  of  the'serVice,  and  the 
stipulation  is  bona  fide,  and  not  in  the 
nature  of  an  evasion  of  the  law  prohibiting 
exemption  from  taxes.  Cartersville  Tni- 
prov.  Gas  &  Water  Co.  v.  Cartersville,  89 
Ga.  683,  16  S.  E.  25. 

In  Henderson  y.  Hughes  County,  supra. 
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quired  by  law,  and  it  had  not  been  suit- 
jected  to  its  proportionate  part  of  taxes 
due  from  property  of  the  same  class;  that 
the  city  clerk  had  failed  to  value  the  per- 
sonalty as  not  returned,  as  is  his  duty  im* 
der  the  law,  and  to  issue  tax  executions 
for  tlie  amount  of  unpaid  taxes  for  the  re- 
spective years;  and  that  the  city  council 
refused  to  enforce  the  collection  of  the 
taxes  due, — all  of  which  neglect  was  for 
the  purpose  of  exempting  the  property  from 
taxation  other  than  tlie  $850  commutation 
tax.  Relator  prayed  that  a  writ  of  manda- 
mus issue,  directed  to  the  officials  above 
mentioned,  requiring  them  to  proceed  with 
the  collection  of  the  ad  valorem  tax  on  the 
property  of  the  mills  for  seven  years  past, 
which  it  had  owned  for  that  length  of 
time,  and  on  property  acquired  by  it  in 
1902  since  the  date  of  its  ownership.  The 
mayor  and  council  of  Dalton  sought  by  pe- 
tition to  have  the  Crown  Cotton  Mills  made 
a  party  defendant,  which  was  done,  over 
the  objection  of  the  relator. 

AW  of  the  defendants  filed  answers.  The 
tax  assessors  set  out  that  they  had  not  as- 
ses^^ed  the  realty  of  the  mills  for  1008  and 
1909,  because  they  had  been  informed  by  the 
clerk  that  an  agreement  which  the  city  had 
with  the  mills  in  respect  to  taxes  rendered 
their  doing  so  unnecessary.  The  mayor  and 
council  answered  that  the  taxes  had  not 
been  regularly  assessed  and  collected,  be- 
cause of  an  agreement  between  the  city  and 
the  mills  relative  to  taxes,  a  copy  of  which 
was  attached  to  the  petition.    The  contract 


between   the   city   and   the  milU  to  wbicb 
reference  is  made  herein  consisted  of  tw^ 
agreements,  the   last  entered  into  ^lav  i5, 
1898,  for  a  period  of  twenty-five  years;  h\ii. 
for    convenience,    we    speak    of   the    entirt 
agreement    as    the   contract.      In  tlie  c-r 
tract  in  question,  the  mills  granted  to  I'.e 
city  certain  water  privileges  in  connect-.' -j 
with  a  spring  and  a  creek  located  on  it? 
property,  stipulating:   '*In  consideration  nf 
the  privileges  and  rights  by  the  mills  here- 
in granted  to  the  city,  the  city  agrees  timt 
the  mills  shall  in  no  event  pay  to  the  city 
for   taxes — general,   specific,   or  privilcEiP— 
annually,  a  sum  greater  than  eight  huiidi«<i 
and  fifty  dollars  ($850)  ;  and  if,  at  the  rat^ 
of  taxation  imposed  by  the  city,  the  ti\cs 
upon  the   mills'   entire   property,   as  it  ^ 
now    improved    or    may    hereaft>»r    te   in.- 
proved  by  the  erection  of  additional  buil'i- 
ings  and  the  placing  of  additional  macbis 
ery  or  otherwise,  the  taxes  upon  said  prop- 
erty,  including  privilege   tax,   shall  exc«=d 
the  sum  of  eight  hundred  and  fifty  dollar* 
($850),  that  such  excess  shall  be  remitieJ 
to  the  mills  as  compensation  and  parmeot 
for   the   privileges   granted    to   the  city  in 
this  contract,  so  that  the  sum  to  be  paid 
by  the  mills  to  the  city  for  taxes  of  e\ery 
kind  shall  in  no  event  during  the  continu- 
ance   of   this   contract  exceed    the    sum  of 
eight  hundred  and  fifty  dollars   ($850)  per 
annum."      As   an   additional   considerati»Ti. 
the    city   guaranteed    to    the  mills   a  suf.- 
cient   supply  of  water   for   the  use  of  its 
tenants,  engines,   boilers,  etc.     The  aii^wtr 


the  court  held  that  the  whole  tax  levy 
would  not  be  set  aside  because  the  city  ex- 
empted property  of  a  waterworks  com- 
pany, where  there  was  nothing  to  show  that 
the  authorities  acted  otherwise  than  in 
good  faith. 

Certainly  the  contract  will  be  upheld 
where  no  injury  results  therefrom,  as,  for 
instance,  where  the  municipality  realizes 
a  sum  equivalent  to  the  amount  of  taxes. 
Revnolds  &  H.  Constr.  Co.  v.  Police  Jury, 
44 'La.  Ann.  863,  11  So.  236. 

The  contracts  involved  in  the  following 
cases  have  been  held  not  objectionable  as 
relieving  a  person  or  corporation  from  the 
burden  of  taxation: 

Where  a  city  borrowing  money  to  con- 
struct a  sewage  plant  contracted  to  re- 
fund, until  the  debt  was  paid,  all  water 
rents  owing  from  the  lender,  together  with 
all  taxes  on  his  property  at  a  specified 
valuation,  such  refunds  to  be  credited  upon 
the  amount  of  the  loan.  Glucose  Sugar 
Ref.  Co.  v.  Marshall  town,  153  Fed.  620. 

Where,  in,  consideration  of  a  supply  of 
water,  the  city'  agreed  to  pay  municipal 
taxes  assessed  against  the  water  company. 
Ludington  Water  Supply  Co.  v.  Ludington. 
119  Mich.  480,  78  N.  W.  558;  Alpena  City 
Water  Co.  v.  Alpena,  130  Mich.  518,  90 
N.  W.  323.  The  same  result  was  reached 
29  L.R.A.(N.S.) 


where  it  appeared  that  the  supply  of  water 
constituted  an  adequate  consideration  fnr 
the  agreement.  Maine  Water  Co.  v.  Wal?r- 
ville,  93  Me.  586,  49  L.R. A.  294,  45  Atl 
830.  A  contract  of  this  kind  can  be  «]' 
held  because  it  expressly  conte:raplates  t'le 
payment  of  taxes,  and  therefore  in  no  s^eTi* 
creates  an  exemption.  Monroe  Waterworks 
Co.  V.  Monroe,  110  Wis.  11,  85  N.  W.  6S3. 

And  where  the  city  agreed  to  accept  ' 
per  cent  of  the  gross  earnings  of  a  street 
car  company  in  lieu  of  all  city  taxes,  suc^ 
being  a  fair  approximation  to  what  wouM 
have  been  realized  by  assessment  in  th? 
regular  way.  Detroit  v.  Detroit  Citv  R- 
Co.  76  Mich.  421,  43  N.  W.  447.  This" case 
was  indorsed  in  Detroit  Citizens'  Strei^t 
R.  Co.  V.  Detroit,  125  Mich.  673,  84  Ani. 
St.  Rep.  589,  85  N.  W.  96,  86  N.  W.  SiW. 

So,  a  city  granting  a  franchise  to  a  tele- 
phone company  to  construct  a  plant  and 
occupy  the  streets  may,  without  violating 
the  constitutional  provision  forbidding  it 
to  exempt  property  from  taxation,  con- 
tract that  the  company  shall  pay  the  city 
a  certain  sum  for  each  box  in  use  by  it 
in  lieu  of  other  municipal  taxes.  Nashville 
v.  Cumberland  Teleph.  &  Teleg.  Co.  76  C. 
C.  A.  207,  145  Fed.  607  (writ  of  certiorari 
denied  in  203  U.  S.  589,  61  L.  ed.  330.  27 
Sup.  Ct.  Rep.  776).  L.  A  W. 
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of  the  mayor  and  council  further  averred 
that  they  did  not  have  any  property  right 
in  the  spring  or  creek  in  question;,  that  they 
were  entirely  dependent  upon  the  arrange- 
ment with  the  mills  for  a  water  supply  for 
the  city,  and  at  present  were  unable  to  se- 
cure water  supply  elsewhere,  and  it  would 
take  a  long  time  to  establish  waterworks 
at  other  points;  that  they  did  not  wish  to 
terminate  the  present  arrangement  with  the 
mills  instanter,  as  this  would  entail  suf- 
fering among  the  people  for  lack  of  ade- 
quate water  supply,  and  subject  the  city  to 
the  danger  of  a  conflagration.  They  admit- 
ted that  the  taxes  of  the  mills,  if  regularly 
a«<iessed,  would  exceed  $850  per  annum. 
They  stated  that  they  were  not  attempting 
illegally  to  exempt  the  bills  from  taxation, 
but  believed  the  contract  to  be  binding; 
and  asked,  should  the  court  hold  it  Toid, 
that  it  so  frame  its  decree  as  to  give  the 
citv  an  opportunity  to  make  provision  for 
a  water  supply.  In  an  amendment  the  may- 
or and  council  further  alleged:  "That  nei- 
ther the  present  mayor  and  council  nor  any 
of  their  predecessors  have  ever  repudiated 
the  contracts  between  the  city  and  the 
(rown  Cotton  Mills,  as  set  out  in  the  origin- 
al answer  of  file.  That  the  present  mayor 
and  council  not  only  have  not  repudiated  the 
«aid  contract,  but  do  not  intend  to  do  so 
for  this  year,  1909;  defendant  being  satis- 
fied with  the  terms  of  said  contract  for  the 
present  until  they  can  make  a  more  satis- 
fat'tory  contract,  and  defendant  consider- 
in?  that  the  amount  of  the  taxes  which 
they  propose  to  repay  or  remit  to  the  mill 
are  a  reasonable  price  to  be  paid  for  the 
benefits  the  citT  obtains  from  said  mills  un- 
der  said  contract.  The  present  mayor  and 
council,  acting  on  this  line,  have  passed  a 
resolution  ratifying  the  contract  for  the 
pre^nt  year,  and,  as  far  as  their  power 
lie^  ratifying  the  same  for  past  years, 
which  resolution  is  as  follows:  'Be  it  re- 
*»lTed  by  the  mayor  and  council  of  the 
<*itT  of  Dal  ton,  that  the  board  of  tax  asses- 
^»rs  be  and  they  are  hereby  instructed  to 
froceed  at  once  to  make  an  assessment  of 
All  property  subject  to  assessment  by  said 
l)nard  within  the  corporate  limits  of  the  city 
of  Dalton,  of  the  Crown  Cotton  Mills,  and 
make  report  of  their  actings  and  doings 
to  the  clerk  of  this  council,  who  shall  place 
the  said  assessment  upon  the  books  for  the 
re^stration  of  said  property.  Be  it  re- 
'^l^ed,  further,  that  upon  the  rendering  by 
*tid  Crown  (  otton  Mills  of  an  account  for 
tbe  a«  of  water  from  the  Hamilton  spring, 
rijfhts  of  way  for  pipe  lines,  use  of  real 
*«tate  for  power  houses,  pools,  etc.,  and  for 
•rvices  rendered  the  city  during  the  cur- 
rent year  by  pumping  for  the  city  in  emer- 
Cjoieies,  and  for  any  and  all  other 
tt  ULA.(N.S.) 


services  rendered,  or  privileges  furnished: 
Then  this  council  shall  enter  into  an  ac- 
counting with  said  Crown  Cotton  Mills  for 
said  services  and  shall  pay  to  the  said 
Crown  Cotton  Mills  for  said  services 
and  privileges  an  amount  not  to  ex- 
ceed the  sum  due  said  Crown  Cotton 
Mills  as  provided  in  the  contract  now  exist- 
ing in  relation  to  the  use  of  said  privileges 
and  services  rendered  for  the  present  year. 
Be  it  further  resolved  by  the  mayor  and 
council  aforesaid,  that  in  the  event  the  may- 
or and  council  of  the  city  of  Dalton  have 
not  fully  settled  with  said  Crown  Cotton 
Mills  for  the  use  of  water  and  other  privi- 
leges aforesaid  for  the  years  preceding  the 
present  year,  that  all  such  settlements  that 
have  been  made  or  should  have  been  made 
are  hereby  fully  concurred  in  by  the  mayor 
and  council  aforesaid,  and  are  hereby,  to 
all  intents  and  purposes,  ratified  and  con- 
firmed, and  as  to  all  amounts  due  by  the 
Crown  Cotton  Mills  for  services  as  afore- 
said for  preceding  years,  and  the  taxes  due 
by  said  Crown  Cotton  Mills  to  the  city  , 
of  Dalton,  are  hereby  considered  and  de- 
clared fully  settled  and  squared  off  between 
the  parties.'" 

The  answer  of  the  Crown  Cotton  Mills 
set  out  that  the  city  executed  with  it  the 
contract  above  referred  to;  that  it  had 
paid  $850  taxes  each  year  to  the  city;  and 
it  set  out  in  detail  the  nature  and  value  of 
the  benefits  which  the  city  had  received  from 
the  privileges  conferred  upon  it  by  the  con- 
tract, the  value  of  which  it  claimed  to  be 
far  in  excess  of  any  amount  of  taxes  in  ex- 
cess of  $850  which  it  would  have  been  due 
the  city;  and  that  the  indications  were  that 
this  would  be  true  so  long  as  the  present  ar- 
rangement was  carried  out.  It  further 
averred:  "It  is  further  shown  that  it  would 
be  vain  and  useless  to  require  the  property 
of  this  defendant  within  said  city  limits  to 
be  assessed  for  taxation,  and  to  compel 
this  defendant  by  tax  execution  to  pay  such 
taxes  in  cash  into  the  city  treasury  merely 
to  be  by  the  city  repaid  to  this  defendant 
for  the  use  of  the  water  privileges  and  oth- 
er rights  now  enjoyed  by  the  city  under 
said  contracts,  when  it  is  manifest  that  the 
value  of  said  privileges  and  rights  far  ex- 
ceeds the  amount  of  such  tax."  It  is  asked, 
in  the  event  it  was  held  that  the  city,  un- 
der the  law,  must  withhold  the  stipulated 
price,  or  any  part  thereof,  that  the  court 
declare  the  right  of  the  mills  to  a  com- 
plete cancelation  of  the  contract  and  a  sur- 
render of  the  spring  and  the  rights  and 
privileges  now  used  by  the  city  thereunder. 
It  averred:  "The  use  of  said  spring  and 
rights  and  privileges  now  enjoyed  by  the 
city  would  be  of  much  greater  value  to  this 
defendant,  if  now  surrendered  by  the  city, 
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than  any  possible  amount  of  taxes  that 
could  be  assessed  against  its  property  in  the 
city  limits  at  the  present  rate  of  taxation, 
and  this  defendant  denies  the  right  of  the 
city  to  hold  or  enjoy  the  use  of  said  spring 
or  any  of  the  rights  and  privileges  on  any 
other  consideration  than  that  stipulated  in 
said  contract;  and,  if  by  reason  of  any  con- 
stitutional prohibition  the  city  is  denied 
the  power  to  comply  with  its  stipulations 
under  said  contracts,  then  this  defendant 
will  insist  on  tho  surrender  by  the  city  of 
the  use  of  the  spring  and  of  all  other  privi- 
leges enjoyed  on  defendant's  property  un- 
der  the  contracts  aforesaid,  this  defendant 
being  in  need  of  said  property  rights  and 
privileges  for  its  own  use  and  benefit.  This 
defendant  is  willing  to  cancel  the  whole  ar- 
rangement if  desired;  but,  so  long  as  the 
city  is  willing  to  comply  with  the  terms  of 
the  contract,  this  defendant  feels  bound  to 
comply  with  its  obligations  thereunder,  al- 
though the  entire  cancelation  of  the  con- 
tract would  greatly  benefit  it.  This  defend- 
ant denies  so  much  of  paragraph  5  of 
plaintiff's  petition  as  alleges  that  the  tax 
has  not  been  paid  on  defendant's  realty  in 
said  city,  and  that  the  sum  of  $850  has 
been  accepted  each  year  in  lieu  of  all  of  said 
taxes;  defendant  insisting,  as  hereinbefore 
shown,  that  in  addition  to  the  cash  payment 
of  $850  it  paid  the  city  each  year  in  the 
use  of  water  rights  and  other  privileges 
greatly  exceeding  in  value  the  amount  of 
taxes  which  could  have  been  assessed  against 
it.  This  defendant  shows  that  it  has  never 
consented  to  grant  or  surrender  to  said  city 
the  use  of  said  spring  and  other  privileges 
mentioned  in  the  said  contracts,  on  any  con- 
sideration other  than  that  named  in  said 
contracts,  and  does  not  now  consent  to  do 
so,  and  respectfully  denies  the  power  of  the 
court  to  make  any  other  or  different  con- 
tracts for  it.  Whatever  taxes  may  be  as- 
sessed against  this  defendant  by  the  city 
in  excess  of  the  sum  of  $850  in  cash' actual- 
ly paid  by  it  to  the  city,  if  any  such  is  as- 
sessed, is,  and  ever  will  be,  under  the  writ- 
ten contract  aforesaid,  a  correct  measure  of 
the  amount  to  be  allowed  to  this  defend- 
ant as  payment  for  the  use  of  said  spring 
and  other  valuable  rights  and  privileges  con- 
ferred on  the  city  by  said  contracts." 

Upon  the  hearing  of  a  motion  to  strike 
the  answers  of  all  of  the  defendants  and 
make  the  mandamus  absolute  was  denied, 
and  the  relator  excepted.  He  also  excepted 
to  the  order  making  the  Crown  Cotton  Mills 
a  party. 

Messrs.  M.  C.  Tarver  and  George  G. 
Glenn  for  plaintiff  in  error. 

Messrs.  J.  M.  Neel,  W.  E.  Mann,  and 
C.  D.  McCiitchen  for  defendants  in  error. 
29  L.R.A.(N.S.) 


Holden,  J.,  delivered  the  opinion  of  tU 
court : 

1.  Article  7,  §  2,  IT  1,  of  the  Constitution 
of    this    state,    embodied    in    Civil    Code 
§  5883,  declares:   "All  taxation  shall  be  uni- 
form upon  the  same  class  of  subjects,  ud 
ad  valorem  on  all  property  subject  to  l<e 
taxed  within  the  territorial  limits  of  tb« 
authority  levying  the  tax,  and  shall  be  lev- 
ied and  collected  under  general  laws.**    Un- 
der Const,  art.  7,  §  2,  Ht  2,  4   (Civil  Co^ 
§§  5884.  5886),  no  property  can  be  exempt- 
ed from  taxation  other  than  that  specifical- 
ly mentioned  in  Tf  2.    The  property  invohed 
in  the  present  case  belongs  to  a  class  wbick 
is  nonexempt.     It  is  as  unlawful  to  sell  aa 
exemption  as  it  is  to  give  it  away.    Munici- 
pal authorities  can  no  more  bestow  on  ai 
owner  of  property  subject  to  taxation  aa 
exemption   therefrom,   for   a  consideration, 
than  it  could  bestow  it  gratuitously.    It  ii 
true  that  municipal  authorities,  where  tliey 
have  the  power  to  pay  for  certain  privilrges, 
have  the  right  to  make  a  binding  contract 
whereby  they  agree  to  pay,  for  such  priri- 
leges,  an  amount  equal  to  the  taxes  which 
the  owner  of  such  property  is  liable  to  pav, 
provided  that  the  amount  of  such  taxes  ii 
a  reasonable  and  fair  compensation  for  the 
privileges  contracted  for,  and  the  contract 
does  not  constitute  an  invasion  of  the  laws 
prohibiting  exemption  from  taxation.    Such 
a  contract  does  not  exempt  any   property 
from  taxation,  or  prevent  the  city  from  col- 
lecting the  taxes  assessed  against  the  kurc 
Under  a  contract  of  this  character  the  city 
can  collect  from  the  owner  of  the  property 
the  taxes  assessed  against  it,  although  i^ 
city  might  owe  the  owner  of  the  property 
an  amount  equal  to  the  taxes.    Under  eueb 
a  contract  there  is  no  agreement  to  exempt 
property  from  taxation,  or  to  refrain  from 
the  collection  of  taxes  thereon.     But  there 
is  a  radical  difference  between  a  valid  coo- 
tract  of  the   nature   referred   to,   and  one 
whereby  the  authorities  agree  to  charge  the 
owner  of  property   no   taxes   in    considera- 
tion of  privileges  conferred  by   the  ovrner 
upon  the  municipality.    If  the  municipal  au- 
thorities have  tlie  right  to  buy   privileges 
of  a  certain  character,  they  have  the  right 
to  pay  therefor  any  reasonable  sum  agreed 
upon,  or  a  sum  to  be  measured  in  a  definite 
way  by  the  amount  of  taxes  which  would 
be  assessed  against  the  owner,    or  against 
any  other  person,  provided,  as  before  stat- 
ed, that  the  contract  is  reasonable  and  fair. 
and  is  not  an  attempt  to  evade  the  consti- 
tutional prohibition  against  exemption.    A 
contract,  however,  which  purports  to  bind 
the  city  to  collect  no  taxes  from  the  owner 
of  property  in  return  for  a   valuable  con- 
sideration, is  clearly  a  sale  of  an  exemption 
of  such  property  by  way  of  commutation  d 
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the  tax,  and  is  illegal  under  the  provisions 
[>t  the  Constitution  above  referred  to.  The 
fact  that  the  city,  under  a  contract  of  this 
nature,  may  have  received  from  the  tax 
debtor  benefits  which,  in  value,  equal  or 
pxceed  the  amount  of  the  tax  due,  cannot 
deter  the  city  from  enforcing  the  collection 
ot  such  tax,  and  any  contract  of  this  char- 
acter purpqrting  to  bind  the  city  so  as  to 
prevent  the  collection  of  its  tax  revenue 
is  unlawful.  Cartersville  Waterworks  Co. 
V.  Cartersville,  89  Ga.  689,  16  S.  E.  70. 
Vpon  a  careful  consideration  of  the  contract 
referred  to  in  the  statement  of  facts,  we 
construe  it  to  be  an  attempt  by  the  city  to 
lell  to  the  mills  an  exemption  of  its  prop- 
erty from  taxation  over  $850,  in  considera- 
tion of  certain  water  privileges  and  other 
benefits  given  the  city  by  the  mills,  and 
therefore  unlawful. 

2.  In      Dawson   ▼.    Dawson    Waterworks 
Co.  106  Ga.  696,  32  S.  E.  907,  it  was  ruled: 
"Without    the    preliminary    sanction    of    a 
popular  vote  as   required  by  the  Constitu- 
tion, a  municipal  corporation  cannot  con- 
tract for  a  supply  of  water,  on  the  credit 
of  the  city,   for   a  longer  period  than  one 
vf^r;  and  a  contract  which  by  its  terms  is 
to  run  for  twenty  years,  each  year's  supply 
to  be  paid  for  semi-annually  from  year  to 
Tear,  is  operative  from  year  to  year  so  long 
as  neither  party  renounces  or  repudiates  it." 
It  was  further   ruled  in  that  case:     "The 
city  council  of  Dawson  has  a  right  to  make 
a  contract  to  supply  the  city  with  water 
f(»r  one  year,    provided   they   have   in   the 
treasury  of  the  city  a  sum  suflicient  to  pay 
tlierefor  which  may  be  lawfully  appropriated 
for  that  purpose,  or  if  such   sum  can   be 
««ciired  by   lawful   taxation    levied   during 
the  year  in   which   the   contract   is   made. 
While  a  contract  for  a  longer  space  of  time 
is  illegal,  yet,  where-  the  other  parties  to 
^Qch  a  contract  have  complied  with  their 
part  by  erecting  a  plant  at  great  expense 
in  order  to   famish  the   city  with   water, 
the  city  is  liable  for  the  amount  stipulated 
in  the  contract  for  each  year  that  it  received 
the  benefits  thereof." 

The  contract  we  are  considering,  howev- 
er, independently  of  its  feature  of  creating 
an  unauthorized  debt,  is  illegal  because  in 
it  the  city  undertook  to  exempt  the  proper- 
ty of  the  mills  from  taxation.  The  pleas  of 
the  defendant  municipality,  properly  con- 
strued, are  to  the  effect  that  its  authorities 
each  year  charged  no  taxes  against  the 
mills  over  and  above  the  sum  of  $850,  and 
t'le  mills  charged  and  collected  from  the 
city  nothing  for  the  privileges  referred  to 
in  the  contract  as  furnished  to  the  city  by 
the  mills,  and  that  all  of  this  was  done  pur- 
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suant  to  the  contract  outlined  in  the  state- 
ment of  facts.     It  is  alleged  in  the  answer 
of  the  Crown  Cotton  Mills  that  it  would  be 
useless  to  require  the  municipal  authorities 
to    assess    its    property    and    collect    taxes 
thereon,  when  such  action  could  only  result 
in  the  city  refunding  the  amount  collected 
as  taxes,   to  compensate  the  mills  for  the 
benefits  which    it   had   conferred  upon   the 
city.     The  municipal   authorities  object  to 
their  being  required  to  enforce  the  payment 
of  taxes  by  the  mills,  on  the  ground  that  the 
latter,   under   the   contract,   owes    the   city 
no  taxes.     But  the  contract  is  illegal,  and 
the     municipal     authorities     cannot     avail 
themselves  of  it  as  an  excuse  for  the  non- 
performance of  their  duty  to  collect  taxes 
which  the  mills  are  due  under  the  law.    To 
permit  the  city  to   refuse  to  collect  taxes 
on  the  property  of  the  mills  because  of  the 
contract  would  amount  to  a  recognition  of 
its  validity,  and  would  be  an  enforcement 
of  it  by  the  courts  as  though  it  were  legal. 
The  municipal  authorities  do  not,  in  their 
answer,  admit  that  the  city  owes  the  mills 
anything  other  than  by.  virtue  of  the  con- 
tract which  we  have  declared  to  be  illegal. 
The   mere    fact   that   the   citv   owes    it   an 
amount    equal    to,    or    greater    than,    the 
amount  of  its  municipal  tax,  does  not  pre- 
vent the  city  from  collecting  the  taxes  due 
by   the    former.      Cartersville    Waterworks 
Co.  V.  Cartersville,  supra;  Wayne  v.  Savan- 
nah, 56  Ga.  448.    The  resolution  of  the  mu- 
nicipal authorities,  copied  in  the  statement 
of  facts,  correctly  interpreted,  means  that 
by  reason  of  the  contract  they  are  willing 
to  treat  the  amounts  respectively  due  from 
the  mills  to  the  city,  and  vice  versa,  for 
the  year  1909  and.  previous  years,  as  set- 
tled.   The  allegation  in  the  amendment  im- 
mediately preceding  the  copy  of  the  resolu- 
tions set  out  in  the  amendment  is  as  fol- 
lows:     "The   present   mayor    and    council, 
acting  on  this  line,  have  passed  a  resolution 
latifying  the  contract  for  the  present  year,^ 
and,  as  far  as  their  power  lies,  ratifying 
the  same  for  past  years,  which  resolution 
is  as  follows."     This  allegation,  especially 
in  view  of  the  preceding  allegations  in  the 
amendment,   shows  that  whatever  was  at- 
tempted to  be  done  by  the  resolution  was 
in  pursuance  of  the  contract.     There  is  no 
allegation  in  any  of  the  answers  that  any 
actual    settlement    has    been    had    between 
the   city    and    the  mills,   except    in    pursu- 
ance of  the  illegal  contract;  the  only  aver- 
ments  in  this   respect  meaning   that  each 
year,  under  the  contract,  they  had  treated 
the  taxes  as  being  settled  in  consideration 
of  the  benefits   received.     Had  there  been, 
independent    of    this   contract,    any    settle- 
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ment  between  them  of  their  respective  obli- 
gations, whether  the  same  would  be  binding 
or  not,  it  is  not  before  us  for  consideration, 
and  therefore  not  decided. 

3.  The  plaintiff  complains  that  the  pre- 
siding judge  erred  in  making  the  Crown 
Cotton  Mills  a  party  defendant,  upon  the 
motion  of  the  municipal  authorities.  The 
mills  were  vitally  interested  in  the  ques- 
tion as  to  whether  or  not  the  contract  be- 
tween it  and  the  city  was  valid,  and  wheth- 
er or  not  the  latter  should  proceed  against 
it  for  the  collection  of  the  taxes  alleged  to 
be  due.  In  the  answer  of  the  mills  it  was 
stated:  "This  defendant  has  no  objection 
to  being  made  a  party  defendant  to  said  ac- 
tion, inasmuch  as  it  is  interested  in  the 
question  sought  to  be  adjudicated  by  said 
petition."  In  26  Cyc.  Law  &  Proc.  p.  415, 
it  is  said:  "Individuals  or  corporations  who 
have  a  special  legal  interest  in  the  subject- 
matter  of  a  mandamus  proceeding,  and 
whose  rights  will  be  collaterally  determined 
by  a  judgment  awarding  the  writ,  may  prop- 
erly be  joined  as  parties  respondent,  and  are 
generally  required  to  be  so  joined."  The 
court  committed  no  error  in  making  the 
mills  a  party  defendant. 

4.  The  plaintiff  made  a  motion  to  malce 
the  mandamus  absolute,  and  to  strike  all 
of  the  answers  of  the  defendants.  In  the 
case  of  Southern  R.  Co.  v.  Atlanta  Stove 
Works,  128  Ga.  207,  67  S.  E.  429,  in  refer- 
ring to  the  decisions  in  the  cases  of  Hollis 
V.  Nelms,  115  Ga.  5,  41  S.  E.  263;  Strom- 
berg-Carlson  Teleph.  Mfg.  Co.  v.  Bisbee,  115 
Ga.  346,  41  S.  E.  573,  and  Ray  v.  Anderson, 
117  Ga.  136,  43  S.  £.  408,  Justice  Evans 
said:  "None  of  these  cases  were  decided  by 
a  full  bench,  and  we  are  not  absolutely 
bound  thereby.  We  think  the  reasoning  on 
which  they  are  based  is  fallacious.  See 
Crew  v.  Hutcheson,  115  Ga.  533,  42  S.  E. 
16;  Kelly  v.  Strouse,  116  Ga.  890,  43  S.  E. 
280.  A  motion  to  make  a  mandamus  abso- 
lute necessarily  involves  a  determination 
that  the  averments  in  the  answer  either 
afford,  or  do  not  afford,  a  sufficient  reason 
in  opposition  to  the  issuance  of  the  writ. 
If  the  answer  avers  matters  which  set  forth 
no  defense  to  making  the  rule  absolute,  in 
this  day  of  directness  in  formulating  the 
substantial  issues  by  means  of  the  pleadings, 
its  sufficiency  is  tested  by  the  motion  to 
make  the  rule  absolute.  .  .  .  The  as- 
signment of  error  that  the  court  erred  in 
making  the  mandamus  absolute,  because  the 
allegations  of  the  answer  raided  certain  is- 
sues of  fact  which  should  first  have  been 
submitted  to  a  jury,  raises  the  question 
whether  any  issue  of  fact  was  made  by  the 
answer."  No  issues  of  fact  were  made  by 
the  answers  of  the  defendants,  and  the  mat- 
ters therein  set  forth  offered  no  sufficient 
29  L.R.A.(N.S:) 


reason  why  the  mandamus  absolute  shouM 
not  have  been  granted.     The  cuurt  commu- 
ted error  in  refusing  the  motion. 
Judgment    reversed. 

All  the  Justices  concur. 
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INGLESIDE  ASSOCIATION 

V.  1 

JAMES   M.   NATION,    State  Auditor. 

(—  Kan.  — ,  109  Pac.  984.) 

Pnbltc  money  —  appropriation  for 
home  for  aged  women  —  (x>nstita- 
ttonaltty. 

The  appropriation  of  $400,  made  in  be- 
half of  ihe  Ingleside  Association,  Topeka. 
by  §  2  of  chapter  1  of  the  Laws  of  19.«y. 
for  the  year  1910,  is  not  unconstitutional, 
and  that  association  is  entitled  to  such  ap- 
propriation, and  it  was  the  duty  of  tlie 
state  auditor  to  issue  a  warrant  upon  th« 
state  treasurer  therefor,  upon  proper  de- 
mand. 

(July  9,   1910.) 

I 

Headnote  by  Graves,  J. 

Note.  —  Requiring  paj/ment  from  <«• 
mates  as  affecting  right  of  chart- 
tabie  institution  to  public  aid  or  er- 
emption  frotn  taxation. 

Although  the  fact  that  the  institution 
involved  in  the  foregoing  case  generally 
required  a  fee  as  a  condition  of  admittin:: 
inmates  is  not  made  the  basis  of  a  Jis 
tinct  argument  in  the  opinion  as  to  it« 
character  as  a  public  institution,  that  fact 
seems  to  have  been  taken  into  consider? 
tion,  and  the  dtxiision  necessarily  involves 
the  point  that  that  fact  did  not  deprive 
the  institution  of  its  character  as  a  public 
charity  for  the  aid  of  which  public  funds 
might  be  constitutionally  appropriated. 

In  Fordham  v.  Thompson,  144  111.  App- 
342,  involving  the  right  of  a  county  to  ap- 
propriate money  to  a  hospital,  the  fact 
that  admission  was  charged  or  payments 
required  of  some  classes  of  patients  wa< 
largely  relied  upon  in  the  contention  tlut 
the  use  in  question  was  a  private  one,  U'^ 
which  public  funds  could  not  be  appro- 
priated; but  it  was  held  that  the  fact  of 
such  admission  fees  or  charges  is  not  con- 
trolling upon  the  question,  but  that  if  * 
charity  is  otherwise  a  public  one,  the  fact 
that  a  foe  is  charged  for  admission  to  the 
institution,  or  some  charges  made  tbertMii, 
does  not  prevent  the  appropriation  of  p'll' 
He  funds  in  its  aid.  The  court  said:  *'\Vf 
hold  that,  under  the  proofs,  this  is  a  nun 
sectarian  public  hospital  for  the  sick  t»r 
infirm,  located  within  the  limits  of  T^ 
county,  and   for  the  support   of  which  it« 
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PPLICATION  for  a  writ  of  mandamus 
compel  James  M.  Nation,  as  state 
auditor,  to  issue  a  warrant  for  the  amount 
of  an  appropriation  which  had  been  made 
for  the  benefit  of  the  plaintiff  association. 
Granted. 

The  facts  are  stated  in  the  opinion. 

^lessrs.  George  H.  Whltcomb  and  Clad 
Hamilton,   for  plaintiff: 

The  plaintiff  is  strictly  a  public  charity. 

15  Am.  k  Kng.  £nc.  Law,  pp.  758,  761, 
895,  897;  Gooch  v.  Association  for  Relief 
of  Aged  Indigent  Females,  109  Mass.  558; 
Cooley,  Taxn.  2d  ed.  124,  125;  State  v. 
Nelson  County,  1  N.  D.  88,  8  L.R.A,  283, 
26  Am.  St.  Rep.  609,  45  N.  W.  33. 

In  the  absence  of  express  constitutional 
restrictions  the  legislature  may  aid  private 
charitable  institutions  for  the  relief  of  the 
poor. 


20  Am.  &  £ng.  Enc.  Law.  p.  1085;  People 
ex  rel.  New  York  Inst.  v.  Fitch,  164  N.  Y. 
14,  38  L.R.A.  591,  47  N.  E.  983;  Peo- 
ple ex  rel.  Inebriates'  Home  v.  Brook- 
lyn, 152  N.  Y.  399,  46  N.  E.  854;  State 
ex  rel.  New  Richmond  v.  Davidson,  114 
Wis.  663,  58  L.R.A.  739,  88  N.  W.  596,  90 
N.  W.  1067;  Shepherd's  Fold  v.  New  York, 
96  N.  Y.  137;  White  v.  Inebriates*  Home, 
141  N.  Y.  123,  35  N.  E.  1092. 

Mr.  C  W.  Grant,  with  Messrs.  F.  S. 
Jackson,  Attorney  General,  John  Mar- 
shall, and  Charles  D.  Shukers,  for  de- 
fendant : 

The  legislature  has  no  right  to  levy  a 
tax  or  to  appropriate  money  raised  by  tax- 
ation, except  for  a  public  purpose. 

Cooley,  Const.  Lim.  598;  Cooley,  Taxn. 
pp.  55,  103;  Brodhead  v.  Milwaukee,  19 
Wis.    625,   88   Am.   Dec.    711;    Lumsdeu   v. 


board  could  contribute  a  sum  of  money,  un- 
der Sisters    of    Third    Order   v.    Board    of 
Review,  231  111.  317,  83  N.  E.  272;   Board 
of  Review   v.    Chicago    Policlinic,    233    111. 
26i  84  N.  E.  220,  and  Hennepin  County  v. 
Brotherhood  of   Church,  27   Minn.   460,  38 
Am.  Rep.  298,  8  N.  W.  695.     It  is  not  pre- 
Tented  from  being  a  public  hospital  by  the 
fact  that  those  patients  received  by  it  who 
are  able  to  pay  are  required  to  do  so,  or 
that  it  received  contributions  from  outside 
sources,  so  long   as    all   the   money   it   re- 
oeives  is  devoted   to   the  general  purposes 
of  charity,  and  none  of  it  goes  to  the  bene- 
fit of  any  private    individual   or   corpora- 
tion organized   for    profit.     There   was   no 
private  gain  to  any  person  connected  with 
the  institution.     No  obstacle  was  placed  in 
the  way  of  those  who  needed  treatment  for 
which  they  were  not  able  to  pay,   in   ob- 
taining admission  to  the  hospital  and  the 
benefits  of  its  appliances  and  the  services 
f'f  its  nurses.     The   word   'public*   applied 
to  property  may  either  mean  the  character 
in  which  it  is  held  or  the  uses  to  which-  it 
is  applied.    .     .     .     The  uses  of  this  hos- 
piul  are  public.      Though  those   who   are 
al'ie  to  pay  are  charged,  yet  it  is  estab- 
lished and   conducted    without   a    view    to 
profit,  and  without  any  chance  for  anyone 
to  xntke  a  profit  out  of  its  receipts.     It  is 
'•Wiously  operated   at  a  loss,  made  up   in 
whole  or  in  part  by  the  contributions  of 
the  city  and  the  county,  and  it  is  operated 
K>lely  for   the    public   good,    and    for    the 
promotion  of  the  health  of  the  public." 

The  three  cases  cited  by  the  court  (su- 
pra* in  support  of  its  holding  that  the  in- 
stitution in  question  was  a  public  hos- 
pital, for  the  support  of  which  the  county 
Muld  appropriate  public  funds,  are  all 
f»»e8  involving  the  question  as  to  the 
riehta  of  the  respective  charitable  institu- 
ti'jns  to  certain  statutory  exemptions  from 
taxation,  but  seem  to  involve  the  same 
principle  of  law  as  if  the  question  had 
l^^n  whether  there  would  have  beon  a  right 
tA  appropriate  public  funds  in  their  aid. 
2»L.R.A.(X.S.) 


In  the  first  case  cited  (Sisters  of  Third 
Order  v.  Board  of  Review,  supra),  it  is 
held  that  an  institution  of  public  charity, 
open  to  all  members  of  a  community,  does 
not  lose  its  character  as  such,  and  a  con- 
sequent statutory  exemption  from  taxation, 
by  reason  of  the  fact  that  persons  able  to 
pay  for  the  services  rendered  by  it  are  re- 
quired to  do  so,  provided  all  money  re- 
ceived is  devoted  to  its  charitable  purpose, 
and  none  is  permitted  to  inure  to  the  bene- 
fit of  any  private  person  managing  the 
charity.  And  to  the  same  effect  is  Board 
of  Review  v.  Chicago  Policlinic,  supra. 

In  Hennepin  County  v.  Brotherhood  of 
Church,  supra,  where  it  appeared  that  in 
a  hospital  maintained  by  the  defendant  for 
the  benefit  of  the  public  generally,  those 
cared  for,  if  pecuniarily  able,  were  charged 
according  to  their  ability,  it  was  held  that 
the  institution  was  nevertheless  exempt 
from  taxation  as  an  institution  of  "purely 
public  charity,**  the  court  saying:  "The 
word  'public*  has  two  proper  meanings.  A 
thing  may  be  said  to  be  public  when  owned 
by  the  public,  and  also  when  its  uses  are 
public.  .  .  .  That  patients  who  are 
able  to  pay  are  charged  for  hospital  serv- 
ices according  to  their  ability,  and  that 
the  county  pays  for  such  services  rendered 
to  those  who  are  a  legal  county  charge, 
are  facts  of  no  importance  upon  the  ques- 
tion as  to  the  character  of  the  institution 
as  one  of  purely  public  charity;  for  the 
fact  still  remains  that,  notwitlistandin^ 
all  receipts  from  such  sources,  the  hospital 
is  established,  maintained,  and  conducted 
without  profit  or  a  view  to  profit;  and 
that,  on  the  whole,  it  is  operated  at  a  loss, 
which  is  necessarily  made  up  by  private 
contributions. 

In  Philadelphia  v.  Pennsylvania  Hos- 
pital, 154  Pa.  9,  25  Atl.  1070,  it  was  held 
that  "the  Pennsylvania  Hospital  is  a  pure- 
ly public  charity  in  the  highest  and  best 
sense  of  the  term,"  and  accordingly  exempt 
from  taxation,  although  it  appeared  that 
the  managers   of   the   hospital   maintained 
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Cross.   10   Wis.   282;    Opinion   of   Justices, 

58  Me.  590;  Moulton  v.  Ra>inond,  60  Me. 
121;  Allen  v.  Jay,  60  Me.  12*4,  11  Am.  Rep. 
185;  Sharpless  v.  Philadelphia,  21  Pa.  147, 

59  Am.  Dec.  759;  Weismer  v.  Douglas,  64 
N.  Y.  91,  21  Am.  Rep.  586;  Re  Washington 
Ave.  69  Pa.  352,  8  Am.  Rep.  255;  People  ex 
rel.  Detroit  &  H.  R.  Co.  v.  Salem,  20  Mich. 
452,  49  Am.  Rep.  400;  Hanson  v.  Vernon, 
27  Iowa,  28,  1  Am.  Rep.  215;  1  Dill.  Mun. 
Corp.  4th  ed.  §  508;  2  Dill.  Mun.  Corp.  4th 
cd.  §  736;  State  ex  rel.  Xew  Richmond  v. 
Davidson,  114  Wis.  574,  58  L.R.A.  739,  88 
N.  W.  598,  90  N.  W.  1007;  Board  of  Educa- 
tion V.  State,  61  Ohio  St.  631,  25  L.R,A.  770, 
46  Am.  St.  Rep.  588,  38  N.  E.  614;  Citizens' 
Sav.  &  L.  Asso.  v.  Topeka,  20  Wall.  655, 
22  L.  ed.  455;  Commercial  Nat.  Bank  v. 
Tola,  9  Kan.  689. 

A  levy  of  a  tax  or  the  appropriation  of 
money  raised  hy  taxation  for  the  benefit 
of  plaintiflTs  home  would  not  be  for  a 
public  purpose. 

Kronshage  v.  Varrell,  120  Wis.  167,  97 
N.  W.  928;  Tyree  v.  Bingham,  100  Mo.  451, 
13  S.  W.  952;  Re  Cullimore,  Ir.  Rep.  27 
Eq.  24;  Coleman  v.  O'Leary,  114  Ky.  415, 
70  S.  W.  1068;  Atty.  Gen.  v.  Northumber- 
land, 47  L.  J.  Ch.  N.  S.  671;  Income  Tax 


Comrs.  V.  Pemsel,  61  L.  J.  Q.  B.  N.  S.  265; 
Re  Macduff,  65  L.  J.  Ch.  N.  S.  703:  Re 
Clark,  L.  R.  1  Ch.  Div.  497 ;  Nash  v.  Mor 
ley,  6  Beav.  183;  People  ex  rel.  New  York 
Inst.  v.  Fitch,  12  App.  Div.  581,  39  N.  V. 
Supp.  927,  42  N.  Y.  Supp.  1131;  St.  Mary's 
Industrial  School  v.  Brown,  45  Md.  310. 

Graves,  J.,  delivered  the  opinion  of  tbe 
court: 

This  is  an  original  proceeding  in  this 
court  for  a  writ  ot  mandamus  to  compel 
the  state  auditor  to  issue  a  warrant  in  favor 
of  "The  Ingleside  Association  for  Agti 
Women,''  in  tlie  sum  of  $400,  that  amouot 
having  been  appropriated  by  chapter  1  of  tbe 
Laws  of  1909  for  the  benefit  of  said  associa- 
tion. An  alternative  writ  was  issued  from 
which  the  following  facts  are  taken: 

The  Ingleside  Association  is  and  has  b^ei 
an  eleemosynary  corporation  duly  created 
under  the  laws  of  this  state,  and  has  been 
engaged  in  conducting  a  charitable  institu- 
tion at  Topeka,  The  special  line  of  chariu 
ble  work  which  this  association  does  is  to 
furnish  a  permanent  Christian  home  for 
homeless  and  aged  women  and  a  tempor&rj 
home  for  women  seeking  employment.  To 
enter  this  home  as  a  permanent  resident  tbe 


upon  the  land  in  question  a  large  building, 
reserved  exclusively  for  the  use  of  patients 
paying  a  higher  rate  thkn  any  others;  that 
the  object  of  the  trustees  in  maintaining 
this  department  was  to  make  a  profit,  but 
no  actual  profit  was  realized  after  taking 
into  consi(]eration  the  value  of  the  ground 
and  improvements  and  the  cost  of  main- 
tenance; and  that  the  apparent  profit  was 
used  in  extending  the  hospital's  capacity 
for  good  among  the  destitute  members  of 
the  community,  and  no  portion  of  it  inured 
to  the  benefit  of  any  person  concerned  in 
administering  the  charity. 

So,  also,  the  character  of  a  library  com- 
pany as  an  '^institution  of  purely  public 
charity,"  under  a  statute  exempting  the 
property  of  such  institutions  from  taxa- 
tion, is  not  afTected  by  its  receipt  of  com- 
pensation from  those  who  enjoy  its  bene- 
fits, provided,  its  use  is  not  confined  to 
privileged  individuals,  but  is  open  to  the 
indefinite  public,  and  its  objects  and  pur- 
poses are  wholly  charitable,  and  it  con- 
tains no  element  of  private  gain.  Dono- 
hugh's  Appeal,  86  Pa.  312. 

And  a  hospital  whose  propertv  is  by 
statute  exempt  from  taxation  if  no  in- 
come is  derived  from  it,  and  if  the  same  is 
used  exclusively  for  the  purpose  for  which 
the  hospital  was  chartered,  does  not  waive 
its  exemption  because  it  charges  some  peo- 
ple, who  are  able  to  pay,  where  the  money 
received  from  pay  patients  is  wholly  ap- 
plied to  the  support  and  attendance  of 
those  who  .cannot  pay.  People  ex  rel, 
Societv  of  New  York  Hospital  v.  Piirdv, 
68  Hun,  386,  34  N.  Y.  S.  R.  893,  12  N.  Y. 
29  L.R.A.(N.S.) 


Supp.    307,    affirmed    on    opinion   below  Id 
126  N.  Y.  679,  28  N.  E.  249. 

And  in  St.  Joseph's  Hospital  Afso.  t. 
Ashland  County,  96  Wis.  636,  72  N.  W.  43. 
it  was  held  that  the  fact  that  patients  in  a 
hospital  who  are  able  to  pay  do  pay  a 
very  moderate  charge,  while  those  who  are 
unable  to  pay  receive  the  same  care  for 
nothing,  does  not  render  the  work  done 
any  the  less  benevolent,  or  alter  the  nature 
of  the  hospital  corporation  as  a  "benevo- 
lent association,"  within  the  meaning  of  a 
statute  exempting  the  property  of  sncfa 
associations  from  taxation. 

Other  cases  to  the  same  effect,  involving 
the  right  of  the  charitable  institution  ia 
each  to  some  statutory  exemption  from 
taxation,  and  holding  that  the  fact  that 
an  admission  fee  is  charged  or  some  otkr 
charge  made  therein  does  not  affect  tbe 
character  of  such  charitable  institution, 
are:  Blake  v.  London,  L.  R.  18  Q.  B.  Div. 
437;  Cawse  v.  Nottingham  Lunatie  Hos 
pital  [1891]  1  Q.  B.  685;  R.  v.  Fulbounu 
6  Best  &  S.  451 ;  Brewer  v.  American  Mis- 
sionary Asso.  124  Ga.  490,  52  S.  E.  sn4. 
following  Linton  v.  Lucy  Cobb  Institutc 
117  Ga.  678,  45  S.  E.  53;  Franklin  Square 
House  V.  Boston,  188  Mass.  409,  74  N.  K. 
675;  Michigan  Sanitarium  &  Benev.  As^^^- 
V.  Battle  Creek,  138  Mich.  67G,  101  N.  \V. 
855;  State  ex  rel.  Alexian  Bros.  Hospital 
V.  Powers,  10  Mo.  App.  203;  Paterson  Resj 
cue  Mission  v.  High,  64  N.  J.  L.  116.  4* 
Atl.  974;  State  ex  rel.  Cunnincrhnm  v.  Or 
leans,  52  La.  Ann.  223,  26  So."  872.         J 

In  numerous  cases,  also,  not  involvinf 
the   right   to   appropriate   public   funda  to 
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voman  must  be  not  leas  than  sixty-five  years 
of  a^,  asd  pay  an  admission  fee  of  $300, 
vhich  is  the  total  amount  required  during 
fier  life.  It  is  estimated  that  such  women 
miy  be  expected  to  live  between  eleven  and 
tirelre  years,  or  until  seventy-six  or  seventy- 
leven  years  of  age.  Should  they  live  ten 
yean,  the  sum  of  $300,  paid  for  admission 
fee,  would  amount  to  less  than  68  cents 
each  per  week  toward  paying  their  ex- 
penses. From  this  it  will  be  seen  that 
the  home  is  not  maintained  for  the  profit 
derived  therefrom.  All  the  appointments 
and  conveniences  of  a  modern  home  are  sup- 
plied to  the  inmates.  Needy  women  are 
snpplied  with  temporary  homes  when  neces- 
siry.  It  is  managed  by  a  board  of  directors 
composed  of  women  who  belong  to  the  asso- 
ciation, and  give  tHeir  time  and  labor  with- 
out compensation.  'I  he  association  depends 
to  8ome  extent  upon  contributions  from  per- 
•DDs  who  are  charitably  inclined.  Shawnee 
CAunty  contributes  the  sum  of  $35.53  month- 
1>.  One  of  the  conditions  of  admission  as 
an  inmate  is  that  the  applicant  has  no 
relatives  legally  liable  for  her  maintenance 
vho  are  able  to  provide  for  her.  The  ad- 
Kis»ion  fee  is  not  always  required. 

Ihe  principal  objection  urged  by  the  au- 
ditor against  the  payment  of  this  appropria- 


tion is  that  it  is  using  public  money  pro- 
vided by  taxation  for  a  purpose  not  public. 
To  define  what  constitutes  a  public  purpose 
for  which  a  tax  may  be  lawfully  imposed  is 
a  task  of  some  diificulty.  In  the  case  of 
State  ex  rel.  New  Richmond  v.  Davidson, 
114  Wis.  663,  678,  58  L.RA.  739,  743,  88 
N.  W.  696,  90  N.  W.  1067,  1070,  the  su- 
preme court  of  Wisconsin  said:  "To  justify 
a  court  in  declaring  a  tax  void,  and  arrest- 
ing proceedings  for  its  collection,  the  ab- 
sence of  all  possible  public  interest  in  the 
.purposes  for  which  the  funds  are  raised 
must  be'  so  clear  and  palpable  as  to  be  im- 
mediately perceptible  to  every  mind.  Claims 
founded  in  equity  and  justice,  in  the  largest 
sense  of  those  terms,  or  in  gratitude  or 
charity,  will  support  a  tax."  This  rule  is 
in  harmony  with  the  decisions  of  this  court 
as  to  when  and  under  what  circumstances 
a  legislative  enactment  should  be  declared 
unconstitutional.  State  ex  rel.  Crawford 
V.  Robinson,  1  Kan.  17;  Wyandotte  County 
V.  Abbott,  62  Kan.  148,  34  Pac.  416;  State 
ex  rel.  Atwood  v.  Hunter,  38  Kan.  678,  17 
Pac.  177. 

Applying'  this  rule  here  to  the  act  in 
question  we  are  luiable  to  say  that  it  is  in- 
valid. It  seems  to  us  that  the  protection 
and  comfort  of  aged  women  who  are  home- 


aid  a  charitable  institution,  or  the  right  of 
tpch  institution  to  exemption  from  taxa* 
t>n,  but  where  the  public  or  private  nature 
'■f  the  charity  has  been  in  question  for  some 
other  purpose,  it  has  been  held  that  the  cir- 
cumstance that  an  inmate  of  such  institu- 
t:o!!  pays  in  whole  or  in  part  for  his  privi- 
Vms,  treatment,  maintenance,  or  geiieraj 
r^re  therein,  does  not  alter  the  nature  of 
tb^  institution. 

In  McDonald  v.  Massachusetts  General 
Huj^pital,  120  Mass.  432,  21  Am.  Rep.  629. 
in  action  to  recover  for  an  injury  to  a 
patient,  brousrht  ap:ainst  the  defendant  hos- 
j'ltal,  a  "public  charitable  institution"  un- 
ji^r  the  laws  of  the  commonwealth,  it  was 
if^ld  that  "the  fact  that  its  funds  are  sup- 
I demented  by  such  amounts  as  it  may  re- 
flfive  from  those  who  are  able  to  pay  wholly 
T  entirely  for  the  accommodation  tliey 
r^?eive  does  not  render  it  the  less  a  public 
ci«arity.  All  sums  thus  obtained  are  held 
^'^D  the  same  trust  as  those  which  are  tne 
jrifts  of  pure  benevolence." 
^  Other  cases  of  a  similar  nature  and  to 
hW  effect  are:  Powers  v.  Massachusetts 
Homeopathic  Hospital,  65  L.R.A.  372,  47 
<'.  C,  A  122,  109  Fed.  2fl4  (writ  of  cer- 
tK.rari  denied  in  183  U.  S.  695,  46  L.  ed. 
3H  22  Sup.  Ct.  Rep.  932);  Thornton  v. 
Franklin  Square  House,  200  Mass.  466,  22 
LR.A<N.S.)  486,  86  N.  E.  909;  Downes 
'.  Harper  Hospital,  101  Mich.  555,  25 
LRA.  802,  45  Am.  St.  Rep.  427,  60  N.  W. 
«2:  Hughes  t.  Monroe  Countv,  147  N.  Y. 
*».  39  L.R.A.  33,  41  N.  E.  407;  Collins  v. 
New  York  Post  Graduate  Medical  School, 
»  L.R.A(N.S.) 


69  App.  Div.  63,  69  N.  Y.  Supp.  100;  Noble 
V.  Hahnemann  Hospital,  112  App.  Div.  063;, 
98  N.  Y.  Supp.  605;  Gable  v.  Sisters  of  St. 
Francis,  227  Pa.  264,  76  Atl.  1087. 

In  American  Asylum  v.  Phoenix  Bank, 
4  Conn.  172,  10  Am.  Dec.  112,  .involving 
the  question  of  plaintiff's  rights  under  a 
statute  incorporating  a  bank,  and  provid- 
ing that  the  bank  should  at  all  times  be 
open  for  subscriptions,  at  a  certain  rate  per 
share,  from  the  funds  of  any  school  or  cor- 
poration for  charitable  purposes,  witliin 
the  state,  it  was  held  that  plaintiff  was  an 
"incorporated  school  for  charitable  pur- 
poses," and  as  such  entitled  to  the  rights 
provided  for  by  the  statute  in  question,  al- 
though it  received  a  pecuniary  compensa- 
tion from  pupils  of  ability  to  make  it. 

The  case  of  Gooch  v.  Association  for  Re- 
lief of  A^ed  Indigent  Females,  109  Mass. 
559,  involved  a  charitable  institution  very 
similar  to  Ingleside  Asso.  v.  Nation,  but 
was  an  action  brought  by  an  inmate  to 
recover  for  an  alleged  wrongful  expulsion* 
from  the  home  maintained  by  the  associa- 
tion. It  was  there  held  that  a  corporation 
established  for  the  support  of  poor  and  old 
women,  which  devotes  all  its  funds  to  the 
support  of  such  women  in  its  home,  and  is 
no  source  of  profit  to  its  members,  is  a 
charitable  corporation,  although  it  re- 
quires a  payment  of  money  as  a  requisiCe 
for  admitting  a  woman  into  its  home. 

As  to  requisites  of  public  character  of 
charity  for  purposes  of  charitable  bequest, 
Roe  note  in   14  L.R.A.(N.S.)    68. 

A.  C.  W. 
13 


304 


KANSAS  SUPREME  COURT. 


June, 


less  and  without  means  or  near  relatives 
able  to  provide  them  with  subsistence  is  a 
matter  of  general  public  concern, — a  charity 
which  will  be  reijarded  with  universal  favor. 
The  inmates  are  not  received  from  any  spec- 
ified territory.  Tlie  association  is  in  no 
sense  local.  It  is  open  to  the  state  so  far  as 
Us  capacity  will  permit.  It  is  recognized  by 
the  state  as  a  deserving  charitable  institu- 
tion and.  w^orthy  of  public  support,  and  the 
state  board  of  control  has  issued  a  certificate 
to  that  effect.  The  inmates  can  be  much 
better  cared  for  in  such  an  association  than . 
in  one  large  enough  to  accommodate  the  en- 
tire state,  and  where  employees  are  sup- 
plied by  the  state.  This  association  is  cared 
for  and  supplied  and  managed  by  women 
who  devote  their  time  and  attention  thereto 
without  compensation,  and  solely  for  the 
sake  of  bestowing  charity  upon  worthy  and 
appreciative  people,  and  for  whom  they 
entertain  a  lively  and  kindly  sympathy.  It 
is  not  contemplated  by  the  policy  of  this 
state  that  its  charities  shall  be  directly  ad- 
ministered by  the  state  itself,  but,  on  the 
contrary,  §  1  of  article  7  of  the  Constitu- 
tion provides  that  charitable  institutions 
shall  be  fostered  and  supported  by  the  state, 
etc.  The  section  reads:  "Institutions  for 
the  benefit  of  the  insane,  blind,  and  deaf 
and  dumb,  and  such  other  benevolent  insti- 
tutions as  the  public  good  may  require,  shall 
be  fostered  and  supported  by  the  state,  sub- 
ject to  such  regulations  as  may  be  prescribed 
bv  law.  Trustees  of  such  benevolent  institu- 
tions  as  may  be  hereafter  created  shall  be 
appointed  by  the  governor,  by  and  with  the 
advice  and  consent  of  the  senate."  To  make 
the  appropriation  in  question  conform  fully 
with  tliis  constitutional  provison,  the  same 
legi filature,  in  the  same  law,  provided  as  fol- 
lows: "All  private  institutions  of  the  state 
of  a  charitable  nature,  which  shall  receive 
state  aid,  shall  be  subject  to  the  same  visi- 
tation, inspection,  and  supervision  by  the 
board  of  control  of  state  charitable  institu- 
tions as  are  the  public  cliaritahlc  institu- 
tions of  this  state.  And  it  shall  be  the  dutv 
of  snid  board  of  control  to  pass  annually 
upcni  tiie  fitness  of  every  sucli  institution, 
and  evcrv  such  institution  shall  annual  I  v, 
at  such  time  as  such  board  of  control  shall 
direct,  make  report  tliereto,  sliowing  its 
condition,  nianagonient,  and  competency  to 
adc(]uatcly  care  for  its  innintes  or  patients, 
and  such  other  facts  as  said  board  may  re- 
quire."    Laws   1901),  chap.   1,   §   1. 

Under  these  laws,  this  association  is  rec- 
otriiized  as  a  charitable  institution  worthy 
of  the  fo'terinpr  care  of  the  state,  and  the 
small  sum  provided  by  this  appropriation  is 
not  entitled  to  be  dijjnified  by  a  sufrpfcstion 
that  the  state  is  supporting  this  associa- 
tion, but  it  is  suflTicient  to  denominate  it 
liU  L.R.A.(N.S.) 


as  a  small  sum  given  to  foster  and  aid's 
worthy  charitable  enterprise.  We  are  un- 
able to  see  wherein  this  appropriation  can 
be  fairly  criticized.  It  carries  out  the  con- 
stitutional provision  that  the  state  shall 
foster  such  benevolent  institutions  as  the 
public  good  may  require.  The  state  has  in- 
vestigated through  its  proper  officials,  and 
found  the  association  to  be  worthy  of  assist- 
ance. The  appropriation  is  one  which  seems 
to  be  proper  and  commendable.  The  audi- 
tor should  issue  the  warrant. 
The  writ  .is  allowed. 

All  the  Justices  concur. 


AliABAMA   SUPREBfE   GOUBT. 

BIXBYTHEISON    LUMBER    COMPANY, 

Appt., 
v. 

M.  H.  EVANS. 
(—  Ala.  — ,  52  So.  843.) 

Daniafres  —  contract  to  lend  money  — 
breach. 

1.  For  breach,  after  the  disappointed 
party  has  entered  upon  the  work  of  tear- 
ing out  the  old  dam,  of  a  contract  to  lend 
money  to  replace  a  milldam  and  furnish 
logs  to  be  sawed  in  the  mill,  the  value  of 
the  service  to  be  applied  in  satisfaction  of 
the  loan,  damages  may  be  recovered  wh-c'i 
will  make  him  whole,  without  the  necessity 
of  his  showing  that  he  could  not  have  ob- 
tained  the  money   from   any  other  source. 

Same  — •  lost  proflts  — •  operation  of  mill. 

2.  The  damages  to  be  awarded  for  breach 
of  a  contract  to  lend  money  to  replace  a 
milldam  cannot  include  the  profits  which 
were  anticipated  from  the  operation  of  the 
mill   in  its  improved  state. 

Same  — repayment  of  advances. 

3.  The  damages  to  be  awarded  for  hreacn 
of  a  contract  to  lend  money  to  replace  a 
milldam  cannot  include  the  amount  ad- 
vanced by  the  disappointed  party  to  carry 
on  the  work,  where  the  contract  proviiieil 
for  use  of  his  money  only  in  the  event  that 
the  monev  to  be  advanced  under  the  c^n- 
tract  proved  insuflicient  to  complete  the 
work. 

(June  2,   1910.) 

Note.'^Damafjes  recoverable  for  breach 
of  contract  to  lend  money. 

Earlier  cases  are  found  in  a  note  to  Lowe 
V.  Turpie,   37   L.R.A.   233. 

The  cases  are  rare  in  which  daniajros 
are  recoverable  for  breach  of  an  agreement 
to  lend  money,  since  $1  of  legal  tender  i< 
worth  no  more  than  another,  and  the  price 
of  rionry  is  the  principal  and  the  le«ral  or 
contract  rate  of  interest.     Anderson  v.  Ilil* 
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4  PPEAL  by  defendant  from  a  judgment 
J 1  of  the  Circuit  Court  for  Marshall  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  alleged  to  have  been 
caused  by  breach  of  a  contract  to  furnish 
nrnney  to  erect  a  milldam.     Reversed. 

The  facta  are  stated  in  the  opinion. 

>fr.  J.  A.  liusk,  for  appellant: 

The  measure  of  damages  in  case  of  breach 
of  a  contract  to  make  a  loan  is  the  dif- 
ference between  the  agreed  rate  and  the 
rate  the  borrower  had  to  pay,  if  he  procured 
the  money  elsewhere. 

3  Page,  Contr.  §  1593,  pp.  2417,  2418; 
Xew  York  L.  Ins.  Co.  v.  Pope,  24  Ky. 
L  Rep.  485,  68  S.  W.  851 ;  McGee  v.  Wine- 
h  It.  23  Wash.  748,  63  Pac.  571 ;  Lowe  v. 
Turpie,    147    Ind.    652,    37    L.R.A.    233,    44 


N.  E.  31,  47  N.  E.  150;  London  v.  Taxing 
Dist.  104  U.  S.  771,  26  L.  ed.  923;  New 
Orleans  Ins.  Co.  v.  Piaggio,  16  Wall.  378, 
21  L.  ed.  358;  5  Am.  &  Eng.  Enc.  Law,  pp. 
25,  27,  note  2. 

Recovery  cannot  be  had  in  the  absence  of 
an  averment  that  plaintiff  was  unable  to 
procure-  the  money  from  other  sources  at  the 
same  rate  at  which  the  defendant  agreed  to 
furnish  it. 

New  York  L.  Ins.  Co.  v.  Pope  and  Lowe 
V.  Turpie,  supra. 

The  defendant  is  not  liable  for  any  dam- 
ages accruing  to  the  plaintiff  by  reason  of 
his  inability  to  construct  the  dam  for  want 
of  the  money,  as  money  supplied  from  any 
other  source  would  have  avoided  the  result 
complained  of. 


ton  &  D.  Lumber  Co.  121  Ga.  CS8,  49  S. 
K.  725. 

N'o  injurj'  will  flow  from  such  a  breach, 
if  the  same  amount  can  be  borrowed  from 
another  on  the  same  terms.  Ibid;  New 
York  L.  Ins.  Co.  v.  Pope,  24  Ky.  L.  Rep. 
4s:).  6S  S.   W.   851. 

Tiemote,  indirect,  or  speculative  damages 
are  not  recoverable;  hence,  where  the 
breach  is  of  an  agreement  to  lend  money 
at  a  particular  time,  the  general  rule  is 
*'  rd  tiie  measure  of  damages  is  the  amount 
"i  th'?  difference  between  the  interest  on 
T'e  In.'in  at  the  contract  rate  and  at  the 
r.:te  (not  exceeding  that  permitted  by 
Ian)  which  the  borrower  would  have  had 
to  pay  for  the  money  in  the  market,  since, 
in  !e<»a!  contemplation,  money  is  always 
n  thf  market  and  procurable  at  the  law- 
^'1  rate  of  interest.  Hedden  v.  Schncblin, 
li'i  Mo.  App.  478,  104  S.  W.  887;  Western 
^*.  Telejr.  Co.  v.  ITcnrne,  7  Tex.  Civ.  App. 
<^:.  2C  S.  W.  478:  New  York  L.  Ins.  Co. 
^.  P  io.  24  Kv.  L.  Rep.  485,  68  S.  W.  851; 
^'^J'^  v.  Wineholt,  23  Wash.  748,  63  Pac. 

Jho  measure  of  damage  for  a  failure  to 
.'■i^nncp  monej'  as  agreed,  to  carry  on  a 
husiness,  is  any  extra  expense  to  which  the 
If-rrower  is  put  to  obtain  the  money.  The 
failure  to  perform  an  agreement  to  loan 
a  roan  money,  unless  some  special  and  con- 
p^]iiential  damages  are  shown  to  be  in  con- 
tf-riplatioh  of  tlie  parties  when  the  con- 
tr f-t  was  ronde,  would  not  subject  him  to 
*'♦  ulative  damage.  C.  B.  C^les  &  Sons 
'•v.  standard  Lumber  Co.  150  N.  C.  183, 
'•i  ^.  E.  736;  Kellv  v.  Fahrney,  38  C.  C. 
A    '  X  97  Fed.   176. 

^  .  f<rr  a  breacli  of  contract  to  loan 
TfTev.  (lamages  are  not  recoverable  which 

'    K'^M    on    the    rental    value    of    houses 

'■'h  the  loanee  intended  to  build  with 
T  -  in»»ney,  althou«Tli  the  purpose  of  the 
'■'•:n  was  understood  by  both  parties  and  the 
I  *-v»  could  not  procure  the  money  else- 
:♦*.  piiire  such  damages  are  too  remote 
5  i  .*reciil.itivc.  a*?,  the  building  not  hav- 
'^■'X  li^n  erected,  there  is  no  previous  ex- 
:-rtr>,-(*  nn  which  to  base  rental  value, 
^t'  UH.A.(N.S.) 


Levinski  v.  Middlesex  Bkgl  Co.  34  C.  C.  A. 
452,  92  Fed.  449. 

Nor  can  damages  be  recovered  based  on 
a  rise  in  the  cost  of  building  after  the 
breach.     Ibid. 

A  complaint  in  an  action  to  recover  dam- 
ages for  breach  of  contract  to  loan  money 
not  only  should  make  it  appear  that  the 
borrower  had  been  unable  to  obtain  a  like 
sum  elsewhere,  but  should  also  show  defin- 
itely and  distinctly  that  the  damage  (other 
than  that  from  having  to  pay  a  higher  rate 
of  interest)  was  in  contemplation  of  the  in- 
tending lender  at  the  time  he  made  the 
agreement  to  lend.    Ibid. 

To  recover  special  damages  for  breach  of 
a  contract  to  loan  money,  the  peculiar 
facts  causing  the  same  should  be  alleged 
and  proved,  coupled  with  notice  to  tlie 
party  guilty  of  the  breach,  and  also  couple! 
with  evidence  that  all  reasonable  means 
had  been  adopted  to  lessen  the  damages  re- 
sulting from  such  causes.  Western  U. 
Teleg.  Co.  v.  Hearne  and  New  York  L.  Ins. 
Co.  V.  Pope,  supra. 

One  who  has  made  a  contract  to  pur- 
chase land,  which  he  is  unable  to  carry 
out  owing  to  the  breach  of  an  agreement 
to  loan  him  money,  cannot  recover  dam- 
ages for  such  breach,  based  on  a  rise  in  tlie 
value  of  the  land,  where  the  one  who. was 
to  loan  the  money  did  not  know  of  the  pur- 
pose to  which  it  was  to  be  put.  Equitable 
Mortcr.  Co.  V.  Thorn  (Tex.  Civ.  App.)  26  S. 
W.  276. 

On  breach  of  an  agreement  to  advance 
money  to  buy  goods,  profits  which  miglit 
have  been  made  on  their  resale  are  too 
precarious  to  constitute  an  element  of  dam- 
age, it  not  being  shown  that  the  goods 
had  been  contracted  for  at  less  than  tlieir 
market  price,  or  that  they  were  at  any 
time  worth  more  than  the  price  agreed  up- 
on. Carsey  v.  Farmer,  117  Ky.  82(5,  79  S. 
W.   245. 

The  breach  of  an  agreement  to  lend 
money  furnished  no  grounds  for  a  recov- 
ery of  damages  for  injury  to  the  reputa- 
tion of  the  borrower  for  not  getting  it. 
Ibid, 
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1  Sutherland,  Damages,  pp.  155,  192, 
§§  51,  60. 

The  profits  to  be  derived  from  tlie  opera- 
tion of  a  mill  or  machine  which  the  bor- 
rower of  money  expected  to  construct  or 
purchase  with  money  which  one  agreed  to 
loan  him  are  too  remote  and  speculative  to 
authorize  recovery. 

Moulthrop  V.  Hyett,  105  Ala.  493,  53  Am. 
St.  Rep.  139,  17  So.  32;  Nichols  v.  Rasch, 
138  Ala.  372,  35  So.  409. 

Messrs.  Street  &  Isbell,  for  appellee: 

Since  the  special  circumstances  under 
which  the  contract  was  actually  made  were 
communicated  by  the  plaintiff  to  the  de- 
fendant, and  thus  known  to  both  parties, 
the  damages  resulting  from  the  breach, 
which  they  would  reasonably  contemplate, 
would  be  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract 
under  these  circumstances,  so  known  and 
communicated. 

Hadley  v.  Baxendale,  9  Exch.  341,  5  Eng. 
Rul.  Cas.  502,  6  Eng.  Rul.  Cas,  617;  Daugh- 
tery  v.  American  U.  Teleg.  Co.  75  Ala.  175, 


61  Am.  Rep.  435;  Western  U.  Teleg.  Co.  t. 
Way,  83  Ala.  542,  4  So.  844;  13  Cyc.  Law  & 
Proc.  pp.  34,  35,  54  and  notes;  8  Am.  k 
Eng.  Enc.  Law,  pp.  684,  et  seq.  and  "Hole: 
Bell  V.  Reynolds,  78  Ala.  611,  56  Am.  Rep. 
62;  Manchester  &  O.  Bank  v.  Cook,  49  L 
T.  N.  S.  674;  Turpie  v.  Lowa  114  IndL  37. 
15  N.  E.  834,  147  Ind.  652,  37  L.R.A  233, 
44  N.  E.  25,  47  N.  E.  150. 

Proof  of  special  injuries,  though  not  al- 
leged, and  not,  strictly  speaking,  an  item 
to  be  recovered  as  damages,  is  often  ad- 
missible in  evidence  to  show  the  extent  of 
the  injury.  In  ascertaining  the  amount 
of  the  damages  that  is  legally  recoverable, 
the  jury  has  the  right  to  consider  every  cir- 
cumstance that  sheds  any  light  upon  it. 

13  Cyc.  Law  &  Proc.  p.  384;  2  Sedgv. 
Damages,  7th  ed.  p.  640;  Alabama  G.  S. 
R.  Co.  v.  Yarbrough,  83  Ala.  238,  3  Am. 
St.  Rep.  715,  3  So.  447;  Helton  v.  Alabama 
Midland  R.  Co.  97  Ala.  275,  12  So.  276. 

The  contract  between  the  parties,  havlr- 
fixed  the  price  of  sawing  lumber  and  I'k 
amount  to  be  sawed,  furnishes  data  for  th« 


But  when,  from  the  terms  of  the  contract 
considered  in  the  light  of  its  special  cir- 
cumstances, known  to  both  contracting  par- 
ties, it  reasonably  may  be  said  that  tlie 
special  injury  was  the  natural  and  proxi- 
mate result  of  a  contract  made  under  such 
special  circumstances,  substantial  dam- 
ages may  be  recovered.  Hedden  v.  Schneb- 
lin  and  'Western  U.  Teleg.  Co.  v.  Hcarne, 
supra;  Bohemian-American  Workingmen's 
Crvmnastic  Asso.  v.  Northern  Bank,  120  N. 
Y'  Supp.  134. 

Hence,  substantial  damages  should  be 
awarded  where  an  administrator,  when  con- 
tracting to  sell  mortgaged  personalty  of  the 
estate  to  one  known  by  him  to  be  a  stranger 
in  the  community,  of  small  means,  who  was 
able  to  make  but  a  small  payment  thereon, 
agreed  personally  to  advance  him  money  to 
pay  off  the  mortgage  and  the  balance  of  the 
purcliase  price,  but  failed  to  keep  his  agree- 
ment, in  consequence  whereof,  the  purchnser 
being  unable  to  procure  money  elsewhere, 
the  property  was  •  sold  on  foreclosure  for 
merely  enough  to  pay  the  mortgage.  Hed- 
den V.  Schneblin,  supra. 

So,  also,  damages  for  loss  of  profits  can 
be  recovered  from  a  lumber  company  for 
breach  of  its  agreement  to  furnish  money 
to  another,  to  enable  him  to  carry  on  his 
logging  business,  when  it  knew  that  the 
money  could  not  be  procured  elsewhere,  and 
operations  had  been  carried  on  long  enough 
to  form  a  basis  for  computation.  Graham 
v.  McCoy,  17  Wash.  63,  48  Pac.  780,  49 
Pao.  235. 

So,  where  the  creditors  of  an  insolvent 
debtor  have  agreed  to  accept  a  percentage  of 
their  claims  in  satisfaction  of  the  whole,  a 
third  person,  who  for  a  consideration  has 
agreed  to  advance  the  money  to  pay  off  the 
29  L.R.A.(N.S.) 


claims,  on  breach  of  his  agreement,  is  liaM? 
in  damages  for  the  difference  between  tV  j 
amount  of  the  claims  and  the  sum  of  tii^ 
percentage  and  consideration  agreed  up'^*' 
Banewur  v.  Levenson,  171  Mass.  1,  ^' 
N.  E.  10. 

Losses  directly  incurred,  as  well  as  gain? 
prevented,  may  furnish  a  legitimate  iu^i- 
for  compensation  to  the  party  injured  K 
repudiation  of  a  contract  to  loan  mone}. 
Holt  V.  United  Security  L.  Ips.  &  T.  C" 
76  N.  J.  L.  585,  21  L.'R,A.(N.S.)  691.  Ti) 
Atl.  301. 

Where  the  profits  prevented  by  repu«ii>^- 
tion  of  an  agreement  to  loan  money  cannot 
be  recovered,  by  reason  of  the  want  o: 
definite  proof,  expenditures  fairly  incurrel 
by  the  injured  party  in  preparation  for  per- 
formance, or  in  part  performance,  of  the 
asrreement,  form  a  proper  subject  for  con- 
sideration, where  the  party  injured,  wh:W 
relying  upon  his  contract,  makes  the  ex- 
penditures in  anticipation  of  the  advaa- 
tacres  that  will  come  to  him  from  com- 
plete performance.     Ibid. 

Substantial  damages  cannot  ordinari> 
be  recovered  for  failure  to  advance  moEi^r 
as  agreed,  where  an  obligation  would  ft 
once  arise  to  repay  such  monev  on  demand. 
Bradford,  E.  &  C.  R.  Co.  v.  New  York,  Ij 
E.  &  W.  R.  Co.  123  N.  Y.  316,  11  LR.i 
116,  25  N.  E.  499;  Goldsmith  v.  HnllanJ 
Trust  Co.  5  App.  Div.  104,  38  N.  Y.  Supp, 
1032;  Kelly   r.  Fahrney,  supra. 

But  such  is  not  the  case  where  the  cir 
cumstances  show  that  immediate  n^pay* 
ment  was  not  contemplated,  thouch  i^ 
form  the  loan  was  to  be  paid  on  demand 
Goldsmith  v.  Holland  Trust  Co.  supra. 
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estimate  of  profits.  They  are  not,  there- 
fore, speculative  and  uncertain,  and  are 
consequently  recoverable. 

13  Cyc.  Law  &  Proc.  pp.  51-54;  Bell  v. 
Reynolds,  78  Ala.  514,  56  Am.  Rep.  62. 

Sayre,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  the  court  below,  appellee  here, 
recovered  judgment  for  the  breach  of  a 
contract  by  which  defendant  agreed  to  lend 
him  sufficient  money,  in  no  event  to  exceed 
$2,000,  with  which  plaintiff  was  to  con- 
struct a  dam  of  stone  and  concrete  across 
Town  creek,  where  he  then  had  a  wooden 
dam  which  furnished  power  for  the  opera- 
tion of  a  gristmill.  Plaintiff  undertook, 
also,  with  the  money  to  be  advanced,  to 
purchase,  and  set  up  in  readiness  for  opera- 
tion a  turbine  wheel  and  band  sawmill, 
g:uaranteeing  that  the  sum  named  would  be 
sufficient  for  the  improvements  specified, 
and  that  he  would  complete  them  out  of 
his  own  purse  in  the  event  it  proved  insuf- 
ficient. To  secure  the  loan  defendant  was  to 
have,  and  did  get,  a  mortgage  upon  plain- 
tifTs  water  power  and  surrounding  tract 
of  land.  The  contract  also  contained  a 
provision  that  -for  a  fixed  period  after  the 
completion  of  the  improvements  plaintiff 
was  to  saw  logs  for  defendant  at  a  fixed 
schedule  of  prices,  giving  preference  to  de- 
fendant's logs  at  any  and  all  times.  De- 
fendant was  to  furnish  logs  enough  to  make 
the  bill  for  sawing  equal  to  the  amount  of 
money  advanced.  Payment  was  to  be  made 
in  that  way.  After  defendant  had  fur- 
nished money  to  an  amount  between  $400 
and  $500,  it  refused  to  furnish  more,  or  to 
go  further  with  the  performance  of  the 
contract.  Defendant,  however,  contended 
that  it  had  fully  complied  with  its  contract 
bv  purchasing  a  mill  for  plaintiff  by  plain- 
tiiTs  direction,  the  price  of  which,  along 
vith  the  money  furnished,  made  up  the  sum 
ap'eed  upon.  Meantime  plaintiff  had  torn 
*w^ay  the  wooden  dam  and  a  water  house, 
which  constituted  a  part  of  the  plant,  and 
had  expended  several  hundred  dollars  of 
his  own  money  in  procuring  and  preparing 
tf.ne  for  the  proposed  dam.  He  claimed 
damages  on  account  of  the  diminished  value 
of  his  property,  loss  of  time,  labor,  and 
money  expended  in  tearing  away  the  old 
structure,  preparing  for  the  erection  of  the 
'i***,  and  for  loss  of  profits. 

Notwithstanding  Judge  Stone's  criticism 
^i  the  leading  case  of  Hadley  v.  Baxendalc, 
5  Exch.  341,  5  Eng.  Rul.  Cas.  602,  6  Eng. 
R'll.  Cas.  617,  in  Daughtery  v.  American  U. 
T'-l-g,  Co.  75  Ala.  168,  51  Am.  Rep.  435, 
»nd  his  refusal  to  apply  the  doctrine  of 
that  case  to  the  peculiar  facts  of  the  case  he 
^ad  in  hand. — ^a  case  in  which  the  defend- 
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ant  company  had  failed  to  correctly  trans- 
mit a  cipher  telegram, — he  assented,  and  the 
courts  generally  assent,  to  the  proposition 
that  if  the  plaintiff's  special,  ulterior  pur- 
poses in  making  the  contract  are  disclosed, 
they  then  become  an  element  of  the  duty 
thereby  imposed  upon  the  defendant,  and 
afford  a  substantial  basis  for  the  asses.iment 
of  special  damages.  The  rule  is  clearly 
stated  by  the  supreme  judicial  cotirt  of 
Massachusetts  in  the  following  language: 
"When  the  special  circumstances  are  known 
to  both  parties,  it  is  obvious  that  euch 
may  have  contracted  with  reference  to  them ; 
and  that,  if  such  was  in  fact  the  case,  the 
party  in  fault  may  be  held  justly  to  make 
good  to  the  other  whatever  damages  he  has 
sustained,  which  were  the  reasonable  and 
natural  consequences  of  a  breach,  under  the 
circumstances  so  known  and  with  references 
to  which  the  parties  acted.  Iji  such  cases 
the  larger  damages  may  be  recovered  as 
having  been  in  the  contemplation  of  both 
parties  and  as  naturally  resulting,  under  the 
special  circumstances,  from  the  breach  it- 
self." Lonergan  v.  Waldo,  179  Mass.  135, 
88  Am.  St.  Rep.  365,  60  N.  PJ.  479.  The 
rule  here  stated  requires  that  both  parties 
shall  have  contracted  with  reference  to  the 
special  circumstances.  In  New  York  it  is 
held  that  bare  notice  of  special  consequences 
which  may  result  from  a  breach  of  contract 
will  not  suffice,  unless  under  circumstances 
involving  the  implication  that  it  formed 
the  basis  of  the  agreement.  Booth  v.  Spuy- 
ten  Duyvil  Rolling  Mill  Co.  60  N.  Y.  487. 
tn  Daughtery 's  Case  it  was  said  that  if  the 
special  circumstances  are  communicated, 
they  become  an  implied  element  of  the  con- 
tract. And  in  Reed  Lumber  Co.  v.  Lewis, 
94  Ala.  626,  10  So.  333,  it  was  held,  in  ef- 
fect, that  the  engagement  must  have  been 
entered  into  with  reference  to  the  special 
damages.  Money,  like  the  staples  of  com- 
merce, is,  in  contemplation  of  law,  always 
in  the  market  and  procurable  at  the  lawful 
rate  of  interest.  For  the  breach  of  a  con- 
tract to  pay,  the  principal  with  interest  is 
the  measure  of  damages.  Such  is  the  in- 
variable measure  in  a  creditor's  action 
against  his  debtor.  1  Sutherland,  Damages, 
§76.  It  seems  to  follow,  as  was  noted  in 
Gooden  v.  Moses  Bros.  99  Ala.  230,  13  So. 
765,  that  ordinarily  the  damages  for  the 
breach  of  a  contract  to  lend  money  cannot 
be  more  than  nominal.  Recognizing  the  rule 
just  stated,  plaintiff  invokes  an  application 
of  the  principle  of  Hadley  v.  Baxendale  for 
the  recovery  of  special  damages,  by  alleging 
in  the  third  count  of  his  complaint  his  in- 
ability to  get  from  other  sources  money  with 
which  to  replace  his  dam,  and  that  defend- 
ant knew  the  fact,  and  knew  that  plaintiff 
was  to  use  the  money  for  the  purpose  of 
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tearing  away  the  improvements  then  on  the 
land  and  erecting  others  in  their  stead.  And 
special  damages  for  the  destruction  of  his 
improvements  under  these  circumstances, 
and  other  special  damages,  as  we  have  al- 
ready noted,  are  claimed. 

The  principle  on  which  special  damages 
are  recoverable  for  breaches  of  contract 
has  been  applied  on  correct  theory  and  evi- 
dent justice  to  cases  in  which  the  contract 
was  for  the  loan  of  money.  In  Gooden  v. 
Moses  Bros,  supra,  Moses  sold  Gooden  a  lot 
upon  the  instalment  plan,  and  as  part  of 
the  contract  agreed  to  advance  money  with 
which  the  purchaser  might  build  a  house. 
Gooden  sued  for  a  breach  in  failing  to  ad- 
vance the  money.  It  was  conceded  by  the 
court  that  plaintiff  might  have  recovered 
special  damages  but  for  the  fact  that  she 
failed  to  show  that  she  might  not  have  pro- 
tected herself  against  loss,  as  she  was  bound 
to  do,  if  she  could.  The  following  authori- 
ties will  be  found  to  support  the  proposi- 
tion that  where  the  obligation  to  pay  money 
is  special,  and  has  reference  to  other  ob- 
jects than  the  mere  discharge  of  a  debt, 
special  damages  may  be  recovered  according 
to  the  actual  injury  suffered:  Lowe  v.  Tur- 
pie,  147  Ind.  652,  37  L.R.A.  233,  44  N.  E. 
25,  47  N.  E.  160;  Turpie  v.  Lowe,  114  ind. 
37,  15  N.  K  834;  McGee  v.  Wineholt,  23 
Wash.  748,  63  Pac.  571 ;  Western  U.  Teleg. 
Co.  v.  Hearne,  7  Tex.  Civ.  App.  67,  26  S. 
W.  478;  New  York  L.  Ins.  Co.  v.  Pope,  24 
Ky.  L.  Rep.  485,  68  S.  W.  851;  1  Suther- 
land, Damages,  §  77;  3  Pa<re,  Contr.  §  1593. 

In  Lowe  v.  Turpie  and  Western  U.  Teleg. 
Co.  V.  Hearne,  supra,  it  was  held  that  the 
plaintiff  suing  for  the  breach  of  a  contract 
to  lend  money,  and  seeking  to  recover  spe- 
cial damages,  must  allege  not  only  the  pe- 
culiar facts  causing  the  damages,  and  no- 
tice of  th6  same  to  the  party  guilty  of  the 
breach,  but  that  all  reasonable  means  with- 
in the  power  of  the  plaintiff  had  been  adopt- 
ed to  prevent  loss.  In  Baxley  v.  Tallassee 
&  M.  R.  Co.  128  Ala.  183,  29  So.  451,  this 
court  held  that  the  complaint  should  con- 
tain an  averment  of  the  special  circum- 
stances and  that  defendant  had  notice.  Fur- 
ther the  court  did  not  go,  because  the  exi- 
gencies of  the  case  did  not  require  it  to  do 
so.  There  may  be  good  reason  for  the  rule 
of  the  Indiana  and  Texas  ca?es  requiring 
an  allegation  of  plaintiff's  inability  to  pre- 
vent loss  where  the  breach  is  of  a  contract 
to  lend  money.  But,  however  that  may  be, 
there  is  in  the  contract  in  tlie  present  case 
a  feature  which  it  would  seem  ought  to  re- 
lieve the  plaintiff  of  the  burden  of  proving 
that  he  was  unable  to  go  into  the  market 
and  borrow  the  money  with  which  to  com- 
plete the  contemplated  improvement,  or  that 
he  had  not  in  hand  the  funds  necessary  for 
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that  purpose.  Such  a  course  would  not 
have  made  him  whole.  The  contract  pro- 
vided not  only  that  defendant  was  to  ad- 
vance money  with  which  plaintiff  wag  to 
construct  a  dam  of  stone  and  concrete  in 
place  of  the  wooden  dam  be  already  had, 
but  that  defendant  was  to  furnish  logs,  by 
sawing  which  at  a  stipulated  price  plaintiff 
was  to  be  enabled  to  repay  the  money  ad- 
vanced, and  that  defendant  would  furnish 
other  logs  which,  we  will  assume,  the  plain- 
tiff might  saw  with  a  profit.  It  does  not 
appear  that  but  for  the  last-mentioned  stip- 
ulation plaintiff  would  have  entered  upon 
the  contract.  Presumptively  he  would  not. 
Defendant's  breach  of  the  contract  to  ad- 
vance money,  unless  it  were  excusable  on 
some  ground  set  up  in  special  pleas,  in- 
volved by  necessity  a  breach  of  the  collateral 
agreement  in  respect  to  manner  of  repay- 
ment and  the  furnishing  of  other  logs.  Aft- 
er the  breach  alleged  plaintiff  owed  defend- 
ant no  duty  to  take  up  the  additional  bur- 
den of  going  into  the  market  for  money, 
or  to  expend  money  in  hand,  in  order  to 
complete  the  dam  in  the  manner  contemplat- 
ed by  the  contract,  when  it  already  appeared 
that  he  would  lose  in  any  event  a  material 
advantage  for  which  he  had  contracted. 
Thereupon  he  was  entitled  to  be  made  whole. 
to  compensation,  to  such  damages  as  would 
be  the  equivalent  of  a  restoration  of  his 
status  quo  ante. 

Profits  such  as  the  plaintiff  may  have  ex- 
pected to  realize  from  the  operation  of  tiic 
mill  in  its  improved  form,  and  which  the 
parties  doubtless  contemplated  as  one  re* 
suit  of  the  contract,  were  nevertheless  spec- 
ulative, remote,  and  incapable  of  that  clear 
and  satisfactory  proof  which  the  law  re- 
quires to  constitute  recoverable  damages. 
Reed  Lumber  Co.  v.  Lewis,  supra;  Moul- 
throp  V.  Hyett,  105  Ala.  493,  53  Am.  St. 
Rep.  139,  17  So.  32  >  Nichols  v.  Rasch,  138 
Ala.  372,  35  So.  409;  Southern  R.  Co.  v. 
Coleman,  153  Ala.  266,  44  So.  837.  Tlie 
contract  speaks  for  itself,  and  conclusively, 
as  to  the  expenditure  by  the  plaintiff  of 
money  other  than  that  to  be  advanced  by  de- 
fendant. It  contemplated  such  expenditure 
in  the  event  only  that  the  sum  agreed  to 
be  advanced  was  insufficient  to  complete  the 
dam.  Plaintiff  was  not,  therefore,  entitled 
to  recover  as  special  damages,  under  thp 
evidence,  sums  so  expended. 

There  are  many  assignments  of  error. 
We  do  not  think  the  occasion  demands  a 
separate  treatment  of  each  of  them.  By 
reference  to  the  opinion  herein  advanced,  it 
will  be  seen  that  the  trial  court,  in  a  num- 
ber of  rulings  on  the  evidence  and  in  some 
special  instructions  to  the  jury,  miscon- 
ceived in  part  the  measure  of  recoverable 
damages,  and  for  those  errors  the  judgment 
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trill  be  reversed,  and  the  cause  remanded  for 
mother  trial.     In  other  respects,  the  record 
shows  no  error. 
Reversed  and  remanded* 

Dowdell,     Ch.    J.,    and    Simpson    and 
Mayfieidy  JJ.,  concur. 
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CITY  OF  HARRODSBURG,  Appt., 

V. 

OSCAR  ABRAHAM. 

(138  Ky.  157,  127  S.  W.  758.) 

Highway    —    obstruction    — •    runaway 
horse  —  liability. 

A  municipal  corporation  is  not  liable 
f'lr  tlie  death  of  a  horse  through  collision, 
Aiiile  running  away  from  a  cause  for  which 
:!>«•  municipality  is  not  responsible,  with  an 

!^tri!rtion  left  standing  near  the  curb  in 
%'  lii<rhway,  if  ample  space  remained  in 
tW  highway  for  'saife  travel,  so  that  the 
rtFM't.  with  the  obstruction  in  it,  was  rea- 
^••naiily  safe  for  the  uses  of  ordinary  public 
travel.* 

(May  3,  1910.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Mercer  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  the  killing  of  plain* 
tiff's  horse,  which  was  alleged  to  have  been 
caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  W.  Kecnon  and  C.  E.  Ran- 
kin for  appellant. 

"Mr.  J.  F.  Vanarsdall,  for  appellee: 

l!he  obstruction  was  the  proximate  cause 
of  the  injury. 

Fugate  V.  Somerset,  97  Ky.  48,  29  S.  W. 
970;  Elliott,  Roads  &  Streets,  451-453,  401 ; 
Dill.  Mun.  Corp.  §§  730,  1008,  1017,  1024, 
1025;  Joliet  v.  Shufeldt,  144  111.  403,  18 
L.R.A.  750,  30  Am.  St.  Rep.  453,  32  N.  E. 
969. 

Barker,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

While  the  appellee  was  driving  his  hor.'c 
along  one  of  the  streets  of  the  city  of  Ilar- 
rodsburg,  the  shafts  of  the  vehicle  became 
detached  by  the  breaking  of  a  bolt,  and  fell 
upon  the  horse,  so  frightening  it  that  it 
ran  away  and  collided  with  an  old  and  un- 
used fire  engine  standing  near  the  curb  up- 
on one  of  the  streets  of  the  city,  with  the 
result  that  the  horse  was  so  severely   in- 


\ote.  —  LiahiUty  of  municipality  for  in- 
jury to  person  or  property  of  one 
driving  over  defective  highway ,  where 
at  the  time  of  the  accident  hia  horse 
t>  frightened  without  fault  of  either 
party. 

The  earlier  cases  upon  this  subject  are 
()!l<n«ted  and  discussed  in  a  note  to  Denver 
^.  I  tzler,  8  L.R.A.(N.S.)  77,  and  this  note 
13  supplementary  thereto. 

J^ases  in  which  the  fright  of  the  horse 
aUo  was  due  to  the  negligence  of  the  de- 
fendant have  not  been  taken. 

As  is  shown  in  the  earlier  note,  the  great 
T'ajority  of  the  cases  support  the  rule  that 
'bt-re  two  causes  combine  to  produce  the 
injury,  both  of  which  are  in  their  nature 
[•rnximate,  the  one  being  a  defect  in  the 
^i?httay,  for  which  the  city  is  liable,  and 
I'ue  other  the  running  away  of  a  horse,  for 
»hicb  neither  party  is  responsible,  then  the 
i^jrporation  is  liable,  provided  the  injury 
*f*M  not  have  been  sustained  but  for  the 
'iff^'ct  in   the   highway. 

McLemore  t.  West 'End,  159  Ala.  235, 
4S  So.  663;  Janes  t.  Tampa,  52  Fla.  292, 
120  Am.  St  Rep.  203,  42  So.  729,  11  A.  & 
K  Ann.  Cas.  510;  Emporia  v.  White,  74 
Kan.  864.  86  Pac.  295;  McDowell  v.  Pres- 
ton. 104  Minn.  263,  18  L.R.A.(N.S.)  190, 
"0  X.  W.  470;  Turner  v.  Southwest  Mis- 
«<iuri  R.  Co.  138  Mo.  App.  143,  120  S.  W. 
'2«:  Townsend  v.  Joplin,  139  Mo.  App.  394, 
-'23  S.  W.  474;  Wallace  v.  New  Albion,  121 
App.  Div.  66.  105  N.  Y.  Supp.  524,  af- 
€rm«Kl  without  opinion  in  192  N.  Y.  544, 
^  X.  E.  1122;  Rucker  ▼.  Huntington,  66 
"^  L.R.A{X.S.) 


W.  Va.  104,  25  L.R.A.(N.S.)  143,  GO  S.  E. 
91 ;  Thomas  v.  North  Norwich  Twp.  9  Out. 
L.  Rep.  6G6;  Plant  v.  Normanbv  Twp.  10 
Ont.  L.  Rep.  16;  Kelly  v.  Whitchurch  Twp. 
11  Ont.  L.  Rep.  155,  appeal  dismissed  in  12 
Ont.  L.  Rep.  83. 

But  if  the  plaintiff's  driver  was  negligent, 
and  plaintiff  knew  of  it  in  time  to  luive 
prevented  the  injury  to  herself,  but  failed 
to  do  so,  she  is  guilty  of  contributory  neg- 
ligence, and  cannot  recover.  Canter  v.  St. 
Joseph,  126  Mo.  App.  629.  105  S.  W.  1. 

And  in  Fetterman  v.  Rush  Twp.  28  Pa. 
Super.  Ct.  77,  where  a  horse  became  fright- 
ened at  a  passing  freight  train,  and  backed 
over  a  bridge  at  which  no  railing  was  main- 
tained, the  court  held  that  the  contributory 
negligence  of  the  plaintiff  was  a  question 
for  the  jury. 

So,  whether  or  not  the  plaintiff,  in  ur- 
ging on  a  gentle  horse  which  had  become 
frightened  at  some  bags  of  cement  near  a 
culvert,  was  guilty  of  contributory  negli- 
gence, so  as  to  preclude  a  recovery  for 
injuries  caused  by  the  horse  becoming 
temporarily  out  of  control  and  running  into 
the  culvert,  which  was  open  and  without 
any  warning  signs,  was  held,  in  Judd  v. 
Caledonia  Twp.  150  Mich.  480,  114  N.  W. 
346,  to  be  a  question  for  the  jury. 

Where  there  is  some  question  whether  the 
fright  of  the  horses  or  the  defect  in  the 
highway  was  the  proximate  cause  of  the  in- 
jury, the  question  is  properly  submitted  to 
the  jury.  Johnson  v.  Marquette,  154  Mich. 
50,  117'  N.  W.  658. 

The  fact  that  a  city  designated  the  place 
in  a  street  for  the  location  of  a  fire  plug 
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jured  that  it  was  necessary  to  kill  it,  caus- 
ing a  total  loss  of  its  value  to  the  owner. 
In  an  action  against  the  city  to  recover  the 
value  of  the  horse  in  damages,  based  upon 
the  alleged  negligence  of  the  municipality 
in  allowing  the  fire  engine  to  stand  in  the 
highway,  appellee  recovered  a  judgment  in 
the  sum  of  $200,  of  which  the  municipality 
now   complains.     . 

The  evidence  showed  the  facts  to  have 
been  substantially  as  above  stated,  and  in 
addition,  that  the  lire  engine  was  about  "8 
feet  wide  and  stood  close  to  the  curbing  of 
the  sidewalk,  occupying  some  8^  or  0  feet 
of  the  street,  and  had  stood  there  several 
months;  that  the  street,  at  the  point  where 
the  accident  occurred,  was  about  70  feet 
in  width  from  curb  to  curb;  and  that,  de- 
ducting the  width  occupied  by  the  engine, 
there  was  more  than  60  feet  of  highway  left 
free  from  obstruction  and  reasonably  suit- 
ed for  the  use  of  the  traveling  public.  It 
may  be  postulated  that  the  fright  of  the 
horse  was  not  caused  by  the  negligence  of 
the  owner. .  The  question  then  arises :  Is  the 
city  liable  for  the  accident  which  occurred? 

Sixty  feet  is  the  average  width  of  a  pub- 
lic street,  including  the  sidewalk,  and  very 
few  municipal  highways  are  more  than  45 
feet  in  width  between  the  curbing;  so  that, 
after  deducting  the  width  of  the  street  oc- 
cupied by  the  iire  engine,  the  evidence  shows 
without  contradiction  there  was  left  for 
the  use  of  the  traveling  public  in  width  con- 
siderably more,  highway  than  is  afforded  by 


the  average  street  when  entirely  nnobstraet- 
ed.  There  was  a  total  failure  of  evidence 
showing  that  the  street  with  the  engirt 
standibgL  by  the  curb  was  not  reasonabiT 
safe  for  the  uses  of  ordinary  public  trar- 
el. 

Appellee  relies  upon  the  opinion  in  Fa- 
gate  V.  Somerset,  97  Ky.  46,  29  S.  W.  070, 
to  support  the  judgment;   but  the  circum- 
stances were  not  the  same  in  that  case  as 
here.     It  appears  from  the  opinion  that  it 
was  alleged  in  the  petition  that  the  munici- 
pality had  "placed,  or  suffered  and  permit- 
ted others  to  place,  large  piles  of  lumkr 
on    one    of   its    principal    streets,    wlierebr 
same  was  made  and  left  in  an  unsafe  and 
dangerous  condition  for  public  travel;"  and 
it  also  appears  that  the  evidence  adduced  oa 
behalf  of  plaintiff  substantially  proved  the 
allegations  of  the  petition.     But  it  is  nei- 
ther alleged  nor  proved  in  the  case  at  bir 
that  the  street  where  the  accident  occurred 
was  in  either  an  unsafe  or  dangerous  c«"ni- 
dition;   and,  even  if  it  had  been  so  alleze-1, 
the   evidence   entirely   refutes   tlic    suppT'i- 
tion.     It  is  well  established   that  it  is  t^e 
duty   of  municipalities   to   exercise   reasf«rt- 
able  care  and  diligence  to  keep   its  publie 
highways    in    a    reasonably    safe    condittca 
for  travel,   and  that,   if   they  fail   in  thi«. 
they   are    liable   for   all    resulting    injuries 
caused  by  the  negligent  failure  to.disKrharp* 
this  important  public  duty.    But  it  docs  r<-»« 
follow — and  the  case  of  Fugate  v.  Somerset* 
supra,  is  not  authority  for  the  propt^itios 


by  a  waterworks  company  will  not  pre- 
vent the  company  from  being  Hable  for  in- 
juries due  to  a  horse  which  had  become 
frightened  running  into  the  plug.  Decatur 
Waterworks  Co.  v.  Foster,  101  Ala.  170, 
49  So.  759. 

A  railroad  company  is  liable  for  in- 
juries caused  by  a  frightened  horse  run- 
ning into  a  wood  pile  negligently  main- 
tained in  a  street,  although  it  was  not  re- 
sponsible for  the  fright  of  the  horse.  Wil- 
liams V.  San  Francisco  &  N.  W.  R.  Co.  0 
Cal.  App.  715,  93  Pac.  122. 

In  some  cases  involving  injuries  caused 
by  a  defect  in  a  highway,  where  the  horse 
was  running  away  before  coming  in  con- 
tact with  the  defect,  it  has  been  held  that 
the  city  was  not  negligent  in  the  matter 
alleged. 

Thus,  in  Dignan  v.  Spokane  County,  43 
Wash.  419,  86  Pac.  649,  upon  the  horses 
becoming  frightened,  the  tongue  of  the  wag- 
on dropped  to  the  ground,  and  as  the  hors- 
es ran,  the  end  of  the  tongue  being  pulled 
along  the  ground  caught  in  some  planks 
on  a  bridge  and  overturned  the  wagon.  The 
court,  in  holding  the  county  not  liable, 
said:  "To  be  reasonably  safe  for  ordinary 
travel,  a  bridge  does  not  have  to  be  .in  such 
a  condition  that  the  tongue  of  a  wagon 
dropped  in  front  and  pulled  onto  it  front 
on,  will  slide  over  it  without  catching." 
29  L.R.A.(N.S.) 


So,  a  city  is  not  liable  for  injuries  cau?f\l  i 
by  a  horse  which  was  frightened  by  a  pa«^-  j 
ing  car,  and  ran  into  an  electric  light  pol«  j 
which  was  so  located  at  the  end  of  the  | 
traveled  part  of  the  road  as  to  leave  a  rli  j:  | 
driveway  of  about  12^  feet.  Xorwalk  \  \ 
Jacobs,  29  Ohio  C.  C.  123.  Upon  a  forraer  i 
trial  (27  Ohio  C.  C.  691),  it  was  held  er- 
ror to  charge  the  jury  in  effect  that,  if  thej 
pole  was  set  beyond  the  curb  line  into  t'lej 
street,  that  would  amount  to  negligence  p^rj 
8€  upon  the  part  of  the  city.  j 

As  to  liability  of  municipal  corporation ! 
for  defects  or  obstructions  in  ctreet.  see; 
note  to  Elam  v.  Mt.  Sterling,  20  L.R.aJ 
(N.S.)   513.  : 

As  to  liability  of  townships  for  defects  iD| 
highway,  see  note  to  James  v.  Wellstoni 
Twp.  13  L.R.A.(N.S.)   1219. 

As  to  what  may  be  deemed  to  be  tfeei 
proximate  cause  of  injuries  following  a! 
runaway,  see  note  to  Collins  v.  West  Jers^TJ 
Exp.  Co.  5  L.R.A.(N.S.)    373.  "[ 

As  to  what  injuries  may  be  deemed  to  be; 
proximately  caused  by  the  absence  of  a 
guard  railin  a  highway,  see  note  to  Lvom' 
v.  Watt,  18  L.R.A.(N.S.)   1135. 

And  see  Opdycke  ▼.  Public  Service  R.  Ov 
ante,  71.  W.  M.  0,    ■ 
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—that,  if  the  street  is  in  a  reasonably  safe 
condition  for  public  travel,  the  municipal- 
ity will  be  liable  to  the  owner  of  a  runaway 
horse  which  blindly  and  unnecessarily 
dashes  into  an  obstruction  left  by  the  city 
authorities  near  the  curbing.  The  duty  of 
the  municipal  authorities  is  to  maintain  its 
highways  in  a  reasonably  safe  condition 
for  ordinary  public  travel;  but  they  are  not 
maintained  for  the  use  of  runaway  horses, 
and  the  use  of  the  streets  by  runaway 
horses  is  not,  and  cannot  be,  anticipated  by 
the  officers  of  a  city.  We  are  of  opinion, 
then,  both  upon  reason  and  authority,  that, 
if  the  street  is  reasonably  safe  for  public 
travel  in  the  ordinary  way,  there  is  no  lia* 
hility  for  an  injury  resulting  to  a  runaway 
horse.  The  engine  was  in  plain  view,  and 
the  accident  occurred  in  the  daytime,  and 
DO  one  would  pretend  that,  if  the  owner  had 
allowed  his  horse,  while  driving  it,  to  col- 
lide with  the  engine,  the  city  would  be  li- 
able for  the  resulting  damage;  and  it  is 
difficult  to  see  why  the  municipality,  hav- 
ing discharged  its  full  duty  to  the  travel- 
ing public  by  affording  a  reasonably  safe 
highway  for  ordinary  travel,  should  be  li- 
able for  a  damage  which  a  runaway  liorse 
inflicts  upon  itself  by  rushing  blindly  into 
a  Tehicle  in  plain  view,  upon  a  part  of  the 
-street  not  necessary  for  the  ordinary  and 
reasonable  use  of  the  street. ' 

In  Kieffer  v.  Hununelstown,  151  Pa.  304, 
17  L.R.A.  217,  24  Atl.  1060,  the  plaintiff's 
horse  became  frightened  and  ran  into  a' pile 
of  stone  left  in  the  highway,  where  it  was 
injured.    The  stone  occupied  some  6  or  C 
^^t  of  the  width  of  the  roadway,  and  the 
fcpace  left  for  travel   was  some  20  or   27 
feet  in  width.    It  was  held  by  the  supreme 
wurt  of  Pennsylvania  that  the  municipality 
was  not  liable  fot  the  damage  to  the  horse. 
In  the  opinion  it  is  said:  '*In  the  present 
case  there  was   no   testimony   showing,   or 
tending  to  show,   that  the  accident  which 
«iu«ed  the  plaintiff's  injury  was  either  the 
natural  or  probable  consequence  of  the  pres- 
ence of  the  stone  pile.     The  plaintiff  him- 
self said  he  always  got  along,  in  passing 
this  place,  without  any  difficulty  on  account 
^•f  the  stone  pile,  and  that  his  horses  did 
nrt  frighten  at  the  stone  pile,  but  at  the 
shooting.    Now  the  shooting  was  an  extraor- 
dinary circumstances    for   which   the   bor- 
ongh   was    in    no    sense    responsible,    and 
against  the.  consequences  of  which  they  were 
not  bound  to  take  precautions.     As  there 
va«  abundant  space  of  roadway  to  Accom- 
modate all  the  passing  travel,  outside  the 
▼all,  and  no  proof  whatever  that  it  was 
in  any  respect  insufficient  or  defective  in 
^ailing  to  provide  for  all  the  ordinary  travel 
conducted  in  the  ordinary  way,  we  are  of 
opinion  that  there  was  nothing  in  the  tes- 
»  L.R.A(N.S.) 


timony  upon  .which  a  recovery  could  be 
based."  To  the  same  effect  is  Schaeffer 
v.  Jackson  Twp.  150  Pa.  145,  18  L.R.A.  100, 
30  Am.  St.  Rep.  792,  24  Atl.  629.  In  the 
case  of  Moulton  v.  Sanford,  51  Me.  127, 
there  was  a  bridge  over  a  narrow  stream 
in  the  town  of  Sanford,  which  the  plaintiff 
was  crossing  with  his  horse.  The  animal 
became  frightened  at  some  unusual  noiso, 
and  jumped  over  the  side  of  the  bridge  and 
was  injured.  The  bridge  was  of  sufficient 
width,  and  well  built;  but  there  was  no 
railing.  It  was  held  by  the  supreme  court 
of  Maine  that  the  plaintiff  had  no  cause  of 
action  against  the  municipality.  The  case 
of  Bleil  V.  Detroit  Street  R.  Co.  98  Midi. 
228,  67  N.  W.  117,  arose  as  follows:  The 
plaintiff's  horse  was  hitched  on  one  of  the 
streets  of  Detroit.  It  became  *  frightened 
by  an  object  falling  from  an  upper  window 
in  a  building  near  which  it  was  hitched. 
The  frightened  animal  broke  away  from  its 
fastening,  and  ran  into  a  pile  of  iron  ma- 
terial which  the  street  car  company  had 
piled  along  the  side  of  the  curb  in  the  street, 
and  was  so  injured  that  it  had  to  be  killed. 
Ample  room  had  been  left  in  the  street  for 
the  passage  of  vehicles  in  the  ordinary  maur 
ner,  while  under  control  of  tlieir  drivers. 
The  court  said:  "The  accident  was  not  the 
natural  and  probable  result  of  piling  tlic 
rails  in  the  street  close  to  the  curb,  but 
of  the  fright  of  the  horse.  The  proximate, 
and  not  the  remote,  cause  controls  in  such 
cases  in  this  state."  In  Brown  v.  Glasgow, 
57  Mo.  156,  it  was  held  that  the  munici- 
pality was  not  liable  for  injury  to  runaway 
horses  caused  by  a  defect  in  the  street, 
where  there  was  sufficient  width  of  high- 
way for  the  uses  of  the  usual  travel  there- 
on. To  the  same  effect  is  Johnson  v.  Phila- 
delphia, 139  Pa.  640,  21  Atl.  316;  Moss  v. 
Burlington,  60  Iowa,  438,  46  Am.  Rep.  82, 
15  N.  W.  267 ;  Ring  v.  Cohoes,  77  N.  Y.  83, 
33  Am.  Rep.  574. 

It  may  be  conceded  that  there  is  respect- 
able authority  for  holding  the  city  liable 
imder  the  circiunstances  detailed  in  this 
case;  but  we  are  of  opinion  that  the  great 
weight  of  authority,  as  well  as  of  reason, 
sustains  the  theory  that,  if  the  city  author- 
ities provide  and  maintain  a  highway  rea- 
sonably wide  and  reasonably  safe  for  pub- 
lic travel  in  the  ordinary  way,  they  have 
discharged  their  whole  duty  to  the  public, 
andNire  not  bound  to  anticipate  the  extraor- 
dinary: exigencies  of  runaway  horses..  In- 
deed, itNvould  be  difficult  to  provide  against 
frightened  animals  injuring  themselves 
while  running  away.  If  there  was  an  ex- 
cavation in  the  street,  an  ordinary  barricade 
would  not  stop  a  frightened  horse;  nor 
would  the  ordinary  signals  of  danger  avail. 
It  is  considered  sufficient  if  the  city  author- 


202 


KENTUCKY  COURT  OF  APPEALS. 


JCLT, 


ities  give  timely  and  reasonable  warning  of 
obstructions  in  tlie  highway,  so  that  the 
traveling  public  may  see  and  avoid  the  dan- 
ger created;  but,  of  course,  no  sort  of  sig- 
nals or  warnings  would  avail  in  the  case 
of  a  runaway  horse,  and,  therefore,  no  or- 
dinary, provision  for  the  safety  of  the  trav- 
eling public  would  prevent  it  from  injuring 
itself.  It  therefore  seems  to  us  sound  doc- 
trine that  the  city  authorities  are  not  bound 
to  anticipate  and  provide  against  so  extraor- 
dinary a  danger  us  a  runaway  horse.  The 
rule  would,  of  course,  be  dilTorent  if  the 
fright  of  the  horse  was  due  to  tlie  neprligence 
of  the  municipal  authorities;  and  likewise 
it  would  be  dillerent  if  the  higliway  where 
the  injury  occurred  was  in  a  dangerous 
condition  for  ordinary  travel.  In  either  of 
these  cases  the  city  would  be  liable,  be- 
cause the  negligence  of  its  officers  would  be 
the  proximate  cause  of  the  injury;  but, 
where  the  municipal  authorities  are  in  no 
wise  responsible  for  the  fright  of  the  horse, 
the  city  is  not  responsible  in  damages  for 
its  subsequently  injuring  itself  in  unneces- 
sarily running  against  an  obstruction  in  the 
highway,  if  there  be  ample  space  for  the 
ordinary  use  of  the  traveling  public. 

The  uncontradicted  facts"  herein  show 
that  the  city  was  in  no  wise  to  blame  for 
the  accident  to  appellee's  horse;  it  had 
nothing  to  do  with  the  fright  which  caused 
the  horse  to  run  away,  and,  as  there  was 
more  than  sufficient  space  at  the  place  where 
the  injury  occurred,  for  the  use  of  the  trav- 
eling public,  under  the  rule  announced  be- 
fore, there  was  no  liability  on  the  part  of 
the  city  for  the  resulting  injury.  The  trial 
court  should  have  sustained  the  motion  of 
api)c]1ant  for  a  peremptory  instruction  to 
the  jury  to  find  for  it  at  the  close  of  the 
testimonv. 

For  these  reasons,  the  judgment  is  re- 
versed for  further  procedure  consistent  with 
this  opinion* 


OKLAHOMA  SUPREME  COURT. 

L.  "  PULS,   Plff.    in   Err., 

V. 

S.    T.    HORNBECK    and   Wife. 

(—  Okla.  —,.103  Pac.  665.) 

Sale  —  cattle  —  latent  defect  —  conceal- 
ment —  knowledge. 

A  vendor  who  sells  cattle  at  a  sound 
price,  knowing  that  they  have  Texas  fever 
ticks  on  them,  or  any  other  infection  affect 
ing  their  value  for  the  purpose  for  which 
they  are  bought,  the  infection  not  being 
easily  detected  by  those  having  had  no  ex- 

Headnote  bv  Williams,  J. 
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perience  with  it,  and  who  does  not  dip?lf  5^ 
such  knowledge  to  the  vendee,  is  guilty  of 
the  fraudulent  concealment  oi  a  latent  Jf- 
feet,  for  which  he  must  answer,  and  the  rak 
of  caveat  emptor  does  not  apply. 

(a)  But  the  vendor  is  not  answentWp 
unless  he  has  knowledge,  prior  to  the  time 
the  sale  is  consummated,  that  the  cattle  had 
such  ticks  on  them. 

(July  13,  1909.) 

ERROR  to  the  District  Court  for  King 
fisher  County  to  review  a  judgmeDt  iJi 
defendants'  favor  in  an  action  brought  tz 
recover  damages  for  loss  alleged  to  iisv 
been  inflicted  upon  plaintiff  by  diseased  cat- 
tle  sold   by   defendants.     Affirmed. 

Statement  by  Williams,  J.: 
On  the  15th  day  of  September,  1906,  tbe 
plaintiff  in  error,  L.  Puis,  as  plaintiff,  tom 
menced  this  action  in  the  district  court  cf 
Kingfisher  county,  Oklahoma  Territory, 
against  the  defendants  in  error,  S.  X. 
Hombeck  and  Emilia  Hornbeck,  his  wif?, 
as  -  defendants,  alleging,  in  substaniv. 
that  on  the  3d  day  of  September,  l&Oi!. 
he  entered  into  a  contract  with  the  de- 
fendants for  the  purchase  of  thirtv-fiv 
head  of  mixed  cattle,  at  the  price  f-i 
$400;      that     the     cattle     were     delivered 


Note.  —  Liability  of  vendor  of  diseased 
live  stoeic,  in  the  absence  of  express 
warranty . 

The  proposition  of  law  enunciated  in  tb 
above  case  is  well  settled  that  the  rule  of 
caveat  emptor  applies  to  a  sale  of  l'^«* 
stock,  even  though  they  are  diseased,  if  tie 
seller  is  unaware  of  their  condition,  and 
no  fraud  is  practised  upon  the  buyer. 
Grojean  v.  Darby,  135  Mo.  App.  oSG.  1U» 
S.  \V.  1062;  Ovcrhulser  v.  Peacock  (Mo 
App.)  128  S.  W.  526;  Cotton  v.  Rc-ed.  25 
Misc.  380.  54  N.  Y.  Supp.  143;  Kinch  v. 
Havnes,  58  Misc.  499,  111  N.  Y.  Supp.  61 S: 
Wart  V.  Hoose,  65  IMisc.  403,  119  X.  Y. 
Supp.  1107;  Kimmel  v.  Lichtv,  3  Yeatt>. 
262:  Nocdham  v.  Dial,  4  Tex.  Civ.  App,  HI. 
23  S.  W.  240;  Warren  v.  Buck,  71  Vt  45. 
76  Am.  St.  Rep.  754,  42  Atl.  979. 

Thus,  in  Dorsey  v.  Watkins,  151  Fed.  34i>. 
the  court  refused,  in  the  absence  of  frnuil 
on  the  part  of  the  seller,  to  rescind  a  SJ^-*? 
of  dairy  cattle,  though  at  the  time  of  ti.e 
sale  the  herd  was  infected  with  tuber^Mil  • 
sis,  where  it  appeared  tl»at  the  purchrM'r 
was  a  competent  judge  of  such  projieity. 
and  had  full  opportunity  and  ample  tin.e 
to  inspect  the  same  before  the  piirc]i.*i=*- 
and  the  seller  was  unaware  of  the  cattle's 
condition. 

In  Court  V.  Snvder,  2  Tnd.  App.  440.  rV 
Am.  St.  Rep.  247,  28  N.  E.  718,  it  v.;^* 
held  that  the  rule  of  caveat  emptor  applit^' 
to  the  sale  of  a  horse  affected  with  a  latent 
disease,  thoui^h  the  seller  was  aware  of  it* 
condition,  where  he  made  no  false  repre 
sentation  as  to  the  horse's  condition,  an/ 
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)  him  under  such  contract;  that  he  pai<l 
le  purchase  price;  that  the  cattle  were  sold 
)  him  as  sound  and  merchantable  and  free 
nd  clear  of  all  disease;  that  the  plaintiff 
)  understood,  and  contracted  for  said  cat- 
ie  as  sound  and  merchantable;  that  at  the 
ime  the  cattle  were  sold  to  plaintiff  the 
ime  were  infected  with  what  is  known  us 
Texas  fever  ticks,"  and  were  not  merchan- 
ible  stock;  that  the  fact  that  said  cattle 
rere  infected  with  Texas  fever  ticks  was 
onc^aled  from  the  plaintiff  by  the  defend- 
nts:  that  the  defendants  knew  that  the 
Eittle  were  so  infected,  and  not  merchan- 
able,  but  that  they  concealed  such  facts 
rom  the  plaintiff,  and  sold  the  cattle  to 
im  as  sound  and  merchantable;  that  plain- 
ifT  placed  said  cattle  in  his  pasture  and 
nixed  them  with  other  cattle,  and  shipperl 
Item,  together  with  the  other  cattle,  to  the 
aarket:  and  that,  by  reaspn  of  said  cattle 
►eing  infected  with  Texas  fever  ticks,  he 
uffered  various  elements  of  damages,  for 
vhich  he  seeks  to  recover  from  the  defend 
intj  the  sum  of  $1,500. 
The  plaintiff  asked  the  court  to  instruct 
be  jury  as  follows,  which  was  refused: 
•  4p.)  The  jury  are  instructed  that  if  tlio 
Uintiff  paid  defendants  a  fair  value  for 
;aM  thirty-five  bead  of  cattle,  as  if  said  cat- 
tle w^re  free  and  clear  of  such  Texas  fever 
tick<^.  and  the  defendants  received  such  con- 
»ideration  from  the  plaintiff,  such  considera- 
tinn  would  import  that  such  cattle  were  in 
soimd  condition  and  free  of  Texas  fever 
ticks  and  of  the  value  of  sound  cattle  and 
frw  of  fever  ticks,  at  the  place  where  those 
(Mtle  were  at  the  time  plaintiff  purchased 
tfccm  from  the  defendants.  (5p.)  The  jury 
are  instructed,  also,  in  estimating  damages, 
if  thpre  were  any  damage  sustained  by  plain- 
tiil,  to  take  into  consideration  the  expense 
**i  plaintiff,  the  annoyance  and  time  occu- 
]nM  by  plaintiff  because  of  such  cattle  being 
infected  with  fever  ticks  and  because  of  such 
cpiarantine  regulations.  (6p.)  You  are  in- 
structed that  in  the  sale  of  personal  prop- 


erty the  law  is  that  there  is  an  implied  war- 
ranty that  the  article  or  thing  sold  is  fit 
for  the  purpose  for  which  the  article  or 
thing  is  intended.  If  you  find  from  the 
evidence  that  the  plaintiff  in  this  case,  Puis, 
purchased  the  cattle  from  the  defendants 
for  the  purpose  of  using  the  same  for  sale 
upon  the  markets,  and  such  fact. was  known 
to  the  defendants  at  the  time  of  the  sale, 
then  if  you  further  find  that  the  cattle  at 
the  time  were  infected  with  what  is  known 
as  Texas  fever  ticks,  or  fever  ticks,  then 
your  verdict  should  be  for  the  plaintiff,  pro- 
vided you  further  find  that  the  plaintiff  sus- 
tained any  damage  by  reason  of  the  trans- 
action. (7p.)  If  the  jury  believe  from  the 
evidence  that  the  defendants  sold  cattle  to 
the  plaintiff  for  the  purpose  of  plaintiff 
shipping  them  to  market,  and  that  the  de- 
fendants knew  at  the  time  that  such  cattle 
were  infected  with  Texas  fever  ticks,  and  the 
defendants  did  not  disclose  th»^^-  fact  to 
the  plaintiff,  and  the  plaintiff  did  not  know 
that  fact,  then  the  jury  may  allow  exemp- 
lary damages  over  and  above  the  actual 
damages  sustained  by  the  plaintiff,  as  to 
the  jury  may  seem  just  and  reasonable  un- 
der all  the  circumstances  of  the  case." 

No  appearance  for  plaintiff  in  error. 
Messrs.  R.  W.  Wylie  and  Lee  M.  Gray, 

for  defendants  in  error: 

The  sale  of  a  chattel  does  not  carry  with 
it  an  implied  warranty  of  the  thing  sold. 

Parsons,  Contr.  7th  ed.  pp.  584,  585. 

As  there  is  no  evidence  even  tending  to 
prove  that  the  defendants  made  any  repre- 
sentation concerning  the  quality  or  condition 
of  cattle  sold  and  delivered  to  plaintiff,  or 
that  defendants  had  at  that  time  or  for 
several  days  thereafter  any  knowledge  that 
the  cattle  were  affected  in  the  least  witli 
fever  ticks,  the  plaintiff,  having  alleged 
fraud,  must,  in  order  to  recover,  prove  it  by 
a    preponderance   of   the   evidence. 

Coo  ley.  Torts,  474;  Eames  v,  Morgan,  37 
111.  260. 


<ii'i  not  act. in  any  way  calculated  to  de- 
♦<:ve  the  uuyer  or  induce  him  not  to  inves- 
tigate. 

And  the  rule  is  the  same  if  the  diseased 
c-icdition  of  the  animal,  though  known  to 
the  seller,  was  also  known  to  the  buyer,  or 
tti?ht  have  been  discovered  by  him  by  the 
♦■xercise  of  ordinary  diligence.  Burnett  v. 
Hmky,  118  Iowa,  575,  92  N.  W.  678; 
Hanson  v.  Hartse,  70  Minn.  282,  68  Am. 
M.  Rep.  527,  73  N.  W.  1G3;  Spencer  v. 
McUan,  24  X.  C.  (2  Ired.  L.)  95. 

^  the  other  hand,  if,  at  the  time  of  such 
*il«,  the  live  stock  was  subject  to  a  disease 
icovn  to  the  seller,  which  he  concealed,  and 
*Mph  ^-as  not  discoverable  by  the  buyer 
*ith  ordinary  vigilance,  the  rule  of  caveat 
'^tor  does  not  apply,  and  the  sale  will 
^UR.A.(N.S.) 


be  deemed  fraudulent.  Pease  v.  McClelland, 
2  Bond,  42,  Fed.  Cas.  No.  30,882;  Grigsby 
V.  Stapleton,  94  Mo.  423,  7  S.  \V.  421; 
Jeffrey  v.  Bigelow,  13  Wend.  518,  28  Am. 
Dec.  476;  Divine  v.  McCormick,  50  Barb. 
116;  Kimmel  v.  Lichty,  supra;  Cassel  v. 
Herron,  5  Clark    (Pa.)    250. 

In  Snowden  v.  Waterman,  100  Ga.  588, 
28  S.  E.  121,  subsequent  appeal  105  Ga.  384. 
31  S.  E.  110,  damages  were  allowed  the 
purchaser  of  diseased  mules,  though  their 
condition  was  unknown  to  the  vendor,  under 
a  statute  declaring  that  in  all  cases,  unless 
expressly  or  from  the  nature  of  the  trans- 
action excepted,  the  vendor  warrants  tliat 
the  article  sold  is  merchantable  and  reason- 
ably suited  to  the  use  intended. 

J.  A*  C/« 
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Williams,  J.,  delivered  the  opinion  of 
the  court: 

In  this  case  the  facts  are  undisputed  that 
the  defendant  in  error  S.  T.  Hornbeck  under- 
stood that  the  cattle,  which  were  located 
above  the  quarantine  line,  were  being  pur- 
chased by  the  plaintiff  in  error  for  the  pur- 
pose of  being  shipped  to  the  Wichita  or  St. 
Joe  market.  Cattle  infected  with  Texas 
fever  ticks  would  not  be  classed  as  market- 
able cattle  in  said  markets. 

The  court  instructed  the  jury:  "(5) 
When  one  sells  personal  property  he  im- 
pliedly warrants  that  it  is  merchantable  and 
reasonably  suited  to  the  use  intended,  and 
that  the  seller  knows  of  no  latent  defects. 
'Latent  defects'  mean  such  defects  as  are 
hidden.  The  implied  warranty,  however, 
does  not  cover  such  defects  which  can  be 
discovered  by  ordinary  prudence  and  cau- 
tion. As  to  those,  the  law  presumes  the 
buyer  to  exercise  his  own  judgment.  If  you 
find  that  the  cattle  referred  to  in  the  evi- 
dence in  this  case,  or  a  portion  of  them, 
were  infected  with  Texas  fever  ticks,  and 
that  such  infection  rendered  the  cattle  un- 
merchantable, or  unfit  for  the  purpose  for 
which  they  were  purchased,  and  that  such 
infection  was  a  latent  defect,  and  was  not 
such  a  defect  as  could  be  discovered  by  ordi- 
nary prudence  and  caution,  then  the  seller 
will  be  held  to  have  impliedly  warranted 
them  to  be  free  from  such  defect.  Upon 
the  other  hand,  if  you  find  from  the  evi- 
dence that  the  cattle,  at  the  time  they  were 
purchased  by  the  plaintiff,  were  infected 
with  Texas  fever  ticks,  but  that  such  defect, 
if  you  find  same  to  be  a  defect,  was  such 
that  could  have  been  discovered  by  the  plain- 
tiff by  ordinary  prudence  and  caution,  and 
that  he  failed  to  exercise  the  same,  then  he 
cannot  hold  the  defendant  to  any  implied 
warranty  as  to  the  cattle  being  free  from 
such  defect." 

The  court  further  instructed  the  jury: 
"(6)  The  detriment  caused  by  the  breach 
of  a  warranty  of  the  fitness  of  personal 
property  for  a  particular  use  is  deemed  to 
be  the  excess,  if  any,  of  the  value  which 
the  property  would  have  had,  at  the  time 
to  which  the  warranty  referred,  if  it  had  been 
complied  with,  over  its  actual  value  at  that 
time,  together  with  a  fair  compensation  for 
the  loss  incurred  by  an  effort  in  good  faith 
to  use  the  property  for  the  purpose  for 
which  it  was  purchased.  That  is,  the  meas- 
ure of  damages  in  this  case,  if  you  find  that 
the  plaintiff  is  entitled  to  recover  any  dam- 
ages, will  be  the  excess,  if  any,  of  what  the 
cattle  would  have  been  worth  had  they  been 
sound  and  free  from  any  infection,  over 
their  actual  value  at  the  time  of  the  pur- 
chase, together  with  a  fair  compensation  for 
the  loss  incurred  by  the  plaintiff  in  an  effort 
29  L.R.A.(N.S.) 


in  good  faith  to  use  the  cattle  for  the  par- 
pose  for  which  he  purchased  the  same;  kit, 
before  the  plaintiff  can  recover  damages  for 
loss  incurred  in  an  effort  to  use  the  cattk 
for  the  purpose  for  which  he  purchased 
them,  he  must  show  by  a  preponderance 
of  the  evidence  that  the  defendant  knew,  cr 
had  reasonable  grounds  to  know,  the  pur- 
pose for  which  the  plaintiff  intended  to  use 
them." 

And  further:  "(8)  If  the  jury  believe 
from  the  evidence  that  the  cattle  which  i'^ 
defendant  S.  T.  Hornbeck  sold  the  plainlif. 
Puis,  had  Texas  fever  ticks  upon  iLem  a: 
that  time,  and  that  the  defendant  knew  ilzx 
fact,  or  knew  that  they  had  ticks  upon  tl.-rc. 
but  was  uncertain  as  to  wliether  such  tirV* 
were  fever  ticks  or  ticks  that  were  harmlt--. 
and  if  defendant  also  knew  that  plaint:  ^ 
was  buying  such  cattle  for  shipment  ;.^ 
market,  and  defendant  did  not  disclose  ine 
fact  of  such  cattle  being  infected  by  socb 
ticks,  then  the  defendant  would  be  liable  to 
plaintiff  for  all  the  damages  sustaine-l  cy 
plaintiff  occasioned  by  the  depreciation  in  | 
value  of  the  cattle  in  the  market  bv  re;-"?. 
of  being  infected  with  fever  ticks;  and  1 1- 
defendant  would,  under  such  circumstance^, 
be  liable  to  the  plaintiff  for  all  dams^ts 
sustained  by  the  plaintiff  resulting  from  t'e 
commingling  of  the  eattle  he  bought  fno 
Hornbeck  with  plaintiff's  other  cattle." 

In  the  case  of  Qrigsby  v. '  Stapleton,  94 1 
Mo.  429,  7  S.  W.  423,  the  court  saii: 
"There  is  no  claim  in  this  case  that  i\^\ 
fendant  [vendee]  knew  these  cattle  ^^tr^l 
diseased.  It  seems  to  be  conceded  on  a! 
hands  that  Texas  fever  is  a  disease  n;t 
easily  detected,  except  by  those  having  l.-i 
experience  with  it.  The  cattle  were  :*  IJ 
to  the  defendant  at  a  sound  price.  If,  t]iert>- 
fore,  plaintiff  knew  they  had  the  TcvaS 
fever,  or  any  other  disease  materially  af 
fee  ting  their  value  upon  the  market.  nvJ 
did  not  disclose  the  same  to  the  defendant, 
he  was  guilty  of  a  fraudulent  concealmeiit  cf 
a  latent  defect.  It  is  not  necessarv  to  t';.-? 
defense  that  there  should  be  any  warranty 
or  representations  as  to  the  health  or  cov.- 
dition  of  the  cattle.  Indeed,  so  far  as  tiiis 
case  is  concerned,  if  the  cattle  had  bi*en 
pronounced  by  some  of  the  cattle  men  to 
have  the  Texas  fever,  and,  after  knowklpf 
of  that  report  oame  to  plaintiff,  some  of 
them  to  his  knowledge  died  from  sickni>^. 
then  he  should  have  disclosed  these  farr§ 
to  the  defendant.  They  were  circumstan:*- 
materially  affecting  the  value  of  the  cati'.t- 
for  the  purposes  for  which  they  were  Imue'it. 
or  for  any  other  purpose,  and  of  which  «:e 
fendant,  on  all  the  evidence,  had  no  esju?! 
means  of  knowledge.  To  withhold  tin-* 
circumstances  was  a  deceit,  in  the  aW^"*-' 
of  proof  that  defendant  possessed  such  in- 
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ormation."  See  also :  Ricks  v.  Dillahunty, 
I  Port  (Ala.)  133;  Barnett  v.  Stanton, 
!  Ala.  184;  Armstrong  v.  Bulford,  61  Ala. 
13;  Card  well  v.  McClelland,  3  Sneed,  150; 
fellrey  v.  Bigelow,  13  Wend.  618,  28  Aui. 
)ec.  47G;  McAdama  v.  Gates,  24  Mo.  223; 
Barron  v.  Ale.xander,  27  Mo.  530. 

In  the  case  at  bar,  the  plaintiff  was 
uying  cattle  in  a  district  above  the  quaran- 
ine  line,  where  the  Texas  fever  ticks  wpuld 
lot  reasonably  be  supposed  to  exist,  and  a 
easonable  and  prudent  man  would  not  be 
apprised  to  examine  for  them  (Croff  v. 
Ti-^e,  7  Okla.  414,  64  Pac.  658) ;  and  when 
le  I  the  plaintiff  in  error),  went  to  buy  cat- 
le  in  8uch  a  district  for  the  purpose  of  ship- 
ting  them  to  the  northern  market,  if  the 
Wcndant  in  error  S.  T.  Hornbeck,  knowing 
hat  cattle  infected  with  the  Texas  fever 
ick.5  would  not  be  marketable  in  such  mar- 
et,  stood  silently  by  and  sold  such  cattle 
0  the  plaintiff  in  error  with  knowledge  of 
uch  infection,  he  would  be  liable  for  proper 
iamages.  By  instruction  8,  supra,  the  court 
ppears  to  have  so  instructed  the  jury. 
"ne  testimony  is  undisputed  that  S.  T. 
lombeck  knew  the  purpose  for  which  the 
attie  were  bought,  and  the  jury  necessarily 
ound  in  this  case  that  said  Hornbeck  had 
10  knowledge  that  the  cattle  were  so  in- 
Kteil,  and  therefore,  having  no  such  knowl- 
lig^,  he  was  not  liable  under  any  theory. 
bid.;  Missouri  P.  R.  Co.  v.  Finley,  38  Kan. 
o<»,  ]6  Pac.  961 ;  Patee  v.  Adams,  37  Kan. 
33.  14  Pac.  605;  Lynch  v.  Grayson,  6  N. 
I.  4S7,  25  Pac.  992,  Id.,  163  U.  S.  468,  41 
*  ed.  230,  16  Sup.  Ct.  Rep.  1064. 

litere  are  various  assignments  of  error 
elative  to  the  admission  of  testimony;  but 
bis  evidence,  except  in  instances  where  it 
^  purely  hearsay,  or  the  questions  are  lead- 
Rg.  was  offered  as  to  the  measure  of  dam- 
jes:  and  there  being  no  liability  found  by 
i»e  jury,  if  there  was  error  as  to  the  ad- 
mission of  testimony,  there  having  been  no 
iamages  found  whatever,  it  would  be  error 
»it!iout  injury. 

We  think  the  instructions  of  the  nisi 
>rius  court  properly  submitted  the  issues 
a  the  jury  as  to  the  liability,  and  were 
iwficicntly  favorable  to  plaJntiff  in  error; 
uid,  the  jury  having  found  against  the 
lUintiff  in  error  on  that  point,  if  any  evi- 
^not  was  excluded  as  to  the  measure  of 
^ages  under  the  finding  of  the  jury  as 
»  the  facts,  it  would  be  error  without  in- 

The  vice  of  instructioa  4p.,  requested  by 
^e  plaintiff  in  error,  is  that  it  eliminates 
^He  qui^tion  as  to  knowledge  on  the  part  of 
h^"  defendants  in  error  as  to  the  infected 
^•ndition  of  the  cattle,  and  for  that  reason 
should  have  been  refused.  Instruction  6p., 
r^uested  by  the  plaintiff  in  error,  was  sub- 
»  L.ILA.(N.S.) 


ceptible  of  the  construction  that  the  plain- 
tiff was  entitled  to  recover  damages  for  men- 
tal annoyance,  and  on  that  score  it  was 
properly  refused,  there  being  neither  any 
allegation  nor  proof  tending  to  support  such 
damages.  Instruction  6,  given  by  the  court, 
appears  to  have  properly  submitted  the 
question  of  damages,  and  for  that  reason, 
if  for  no  other,  there  was  no  error  in  refus- 
ing instruction  6p.  Instruction  6p.,  request- 
ed by  the  plaintiff  in  error,  is  fairly  covered 
by  instruction  8,  given  by  the  court.  The 
jury  having  found  that  there  was  no  lia- 
bility whatever  on  the  part  of  the  defend- 
ants, the  refusal  of  instruction  7  p.  was 
without  error,  because,  if  the  plaintiff  was 
not  entitled  to  nominal  and  actual  damageh, 
the  failure  to  submit  the  question  of  exem- 
plary damages,  even  though  plaintiff  in  er- 
ror was  entitled  to  such  submission,  would 
be  error  without  injury. 

The  evidence  failed  to  sustain  any  liability 
against  the  wife  of  the  defendant. 

Upon  the  whole  record,  we  find  no  reversi- 
ble error,  and  the  judgment  of  the  lower 
court  is,  accordingly,  affirmed. 

All  the  Justices  concur. 
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V. 

JOSEPH  T.  HOOPES. 

(  —  Md.  — ,  77  Atl.  130.) 

Payment  —  accord  and  satisfaction  — 
securing  certification  of  check. 

Procuring  the  certification  of  a  check 
sent  in  full  payment  of  a  claim  for  a  larger 
amount  constitutes  an  acceptance  which 
will  amount  to  satisfaction  of  the  claim, 
although  the  creditor  holds  the  check  with- 
out collecting  the  money  on  it,  and  notifies 
the  maker  that  he  cannot  use* it  except  as 
part  payment. 

(April  1,  1910.) 


Note.  —  Certification    of    check    as    re- 
lease of  drawer  or  indorser. 

This  question  is  discussed  in  a  note  to 
First  Nat.  Bank  v.  Currie,  9  L.K.A.(N.S.) 
698,  and  this  note  is  supplementary  there- 
to. 

As  is  shown  in  the  earlier  note,  the  rule 
is  that  a  drawer  of  a  check  who  procures 
its  certification,  and  then  delivers  it  to 
the  payee,  is  not  discharged,  but  continues 
liable  thereon;  while  if  the  payee  or  holder 
of  the  check  procures  its  certification  for 
his  benefit  or  in  his  own  behalf,  instead  of 
getting  it  paid,  the  drawer  or  indorser  is 
thereby  discharged.  The  more  recent  cases 
follow  the  same  rule. 

Thus,  in  the  following  cases  it  was  held 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Hartford  County 
in  defendant's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due 
and  unpaid  for  printing  certain  catalogues. 
Ailirnied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  Mackenzie,  John  S. 
Tonng,  and  H.  Flndlay  French,  for  ap- 
pellant : 

A  mere  statement  of  pa^'ment  of  a  sum 
smaller  than  the  debt  due  can  never  sup- 
port a  plea  of  accord  and  sati>'faction. 

Rohr  V.  Anderson,  61  Md.  214. 

Payment  of  a  less  amount  than  is  due 
operates  only  as  a  discharge  of  the  amount 
paid,  leaving  the  balance  still  due,  and  the 
creditor  may  sue  therefor,  notwithstanding 
the  agreement. 

1  Cyc.  Law  &  Proc.  pp.  319,  334;  Geiser 
V.  Kershner,  4  Gill  &  J.  305,  23  Am.  Dec. 
506;  People  ex  rel.  Morrison  v.  Hamilton 
County,  56  Hun,  459,  10  N.  Y.  Supp.  88. 

The  payment  of  an  amount  less  than  that 
for  which  the  debtor  is  liable  does  not  con- 
stitute a  valid  accord  and  satisfaction,  un- 


less there  is  a  bona  fide  dispute  as  to  tbe 
debtor's  liability  or  as  to  the  amount  due 
from  kim,  or  unless  the  damages  are  un- 
liquidated. 

Levenson  ▼.  Gillen  Pub.  Co.  30  Misc.  454, 
62  N.  Y.  Supp.  472;  Laroe  ▼.  Sugar  J^af 
Dairy  Co.  180  N.  Y.  367,  73  N.  E.  61;  Em- 
mi  ttsburg  R.  Co.  V.  Donoghue,  67  Md.  389, 
1  Am.  St.  Rep.  396,  30  Atl.  233;  Hodges 
V.  Truax,  19  Ind.  App.  651,  49  N.  E.  1079; 
Meyer  v.  Green,  21  Ind.  App.  138,  69  Am. 
St.  Rep.  344,  51  N.  E.  942;  Jennings  v. 
Durflinger,  23  Ind.  App.  673,  55  N.  K  979; 
1  Am.  &  Eng.  Enc.  Law,  p.  437. 

An  agreement  to  accept  in  satisfaction  of 
an  ascertained  debt  a  sum  less  than  the  full 
amount  due  is  not  sufficient,  unless  founded 
on  additional  consideration. 

Curran  v.  Rummell,  118  Mass.  482;  Pot- 
ter V.  Green,  6  Allen,  442;  Slade  v.  Mutrie, 
156  Mass.  19,  30  N.  E.  308;  Gurley  v.  Bite- 
shue,  5  Gill,  222;  Hardey  v.  Coe,  5  Gill,  189; 
Commercial  &  F.  Nat.  Bank  v.  McCormick, 
97  Md.  705,  55  Atl.  439;  Prudential  Ins. 
Co.  ▼.  Cottingham,  103  Md.  319,  63  Atl. 
359. 


that  where  the  holder  of  a  check  had  it 
certified  by  the  drawee  bank,  the  check 
would  be  considered  paid  as  between  the 
holder  and  the  drawer:  Times  Square 
Antoniobile  Co.  v.  Rutherford  Nat.  Bank  I 
77  X.  J.  L.  649,  334  Am.  Rt.  Rep.  83  3,  73 
Atl.  479;  Gallo  v.  Brookhn  8av.  Bniik 
(N.  Y.)  —  L.R.A.(N.S.)  — ,'  92  X.  E.  63-3; 
Meuer  v.  Phenix  Nat.  Bank,  94  App.  Div. 
331,  88  N.  Y.  Supp.  83.  affirmed  in  183  N. 
Y.  611,  76  N.  E.  1100;  St.  Regis  Paper  Co. 
v.  Tonawanda  Board  &  Paper  Co.  107  App. 
Div.  5)0,  94  N.  Y.  Supp.  040.  aairmed  in 
186  N.  Y.  563,  79  N.  E.  1115;  Dunn  v. 
Whalen,  120  App.  Div.  729,  105  N.  Y.  Supp. 
588:  Blnke  v.  Hnmilton  Dime  Sav.  Bank, 
29  Ohio  C.  C.  405,  affirmed  in  79  Ohio  St. 
180,  20  L.R.A.(N.S.)  290,  128  Am.  St. 
Rep.  684,  87  N.  E.  73,  16  A.  &  E.  Ann.  Cas. 
210. 

This  rule  is  asserted  in  Meridian  Nat. 
Bank  v.  First  Nat.  Bank,  7  Ind.  App.  322, 
52  Am.  St.  Rep.  450,  33  N.  E.  247,  34  N. 
E.  608.  but  in  this  caHO  tlie  check  had  been 
altered  after  certification,  and  the  case 
turns  rather  upon  the  fact  of  such  altera- 
tion. 

Under  the  negotiable  instrunienta  act, 
tlic  certification  of  a  check  by  a  bank,  at 
tlie  request  of  the  holder  of  the  clieck,  dis- 
chareres  the  drawer  and  all  indorsers  from 
liability  thereon.  Times  Square  Autoino- 
bilo  Co.  V.  Rutiierford  Nat.  Bank;  (JaMo 
V.  Brooklyn  Sav.  Bank;  and  St.  Regis 
Piv])er  Co.  V.  Tonawanda  B'^ard  &  Paper  Co.. 
—supra:   Drewrv-TIuLrhos  Co.  v.   Davis,  151 

N.  c.  2or>.  r;o  s.'  e.  i:m). 

In  tlic  followincr  case  tlie  rule  that,  if 
the  drawer  himself  causes  tlie  check  to  bo 
certified,  he  continues  to  he  liahlo  thereon, 
is  recognized.  Times  Stiuare  Autoni()l)ilc 
Co.  V.  Rutherford  Nat.  Bank,  supra. 
29  L.R.A.(N.S.) 


'Ihe  facts  in  St.  Regis  Paper  Co.  v.  Toua 
wanda  Board  &  Paper  Co.  supra,  are  some- 
what similar  to  those  in  SciiEFFf:x.\CKf2 
v.  lIooPEs.  The  check  was  made  pav.ihle 
to  the  order  of  vne  payee,  "in  full  account 
as  per  statement  on  reverse  side  of  this 
vouclier,"  and  contained  this  indorsement: 
"Indorsement  by  the  payee  is  acknowledge  I 
of  full  payment  and  satisfaction  of  tbe  ac- 
count as  follows,"  and  there  followed  a 
statement  showing  an  amount  unpaid  e<|n;il 
to  the  face  of  the  check.  The  payee  pro 
cured  the  certification  of  the  check,  and  tl.eii 
replied  that  he  was  unable  to  accept  the 
check  as  full  payment;  but  it  was  held  that 
the  certification  of  the  check  by  the  bank  o\\ 
which  it  M'as  drawn,  at  the  request  of  tin' 
payee,  diFcharged  the  drawer  from  liahil- 
ity  thereon,  aiid,  as  there  was  a  genuine 
dispute  between  the  parties  as  to  the 
amount  of  the  debt,  the  act  of  procuring: 
the  certification  of  the  check  was,  as  a 
matter  of  law,  accord  and  satisfaction. 

A  similar  decision  was  rendered  in  Dunn 
v.  Wlinlen,  supra,  in  which  it  was  lu^]»I 
that  the  act  of  the  payee  in  procurinij  ti-e 
certifieatif>n  of  the  check  sent  "in  full  pay- 
ment" of  an  account  conciM'nin<»  which 
there  was  a  jyenuine  dispute  was  ^n  nc 
ce])tance  of  the  condition  im])oscd  by  the 
drawer   when   she   sent  the   check. 

In  Drewry-Hufrhes  Co.  v.  Davis,  supra. 
a  similar  condition  was  attache<l  to  a  chc'v 
wliieli  the  payee  procured  to  be  ccrliLol. 
l)ut.  under  the  facts  of  the  case,  it  was 
held  that  the  drawer  had  waived  the  con- 
dition. 

As  to  rij^ht  of  drawer  to  stop  pr.yniont 
of  certified  cheek,  sc*  note  to  Blake  v. 
TTnniilton  Dime  Sav.  Bank  Co.  20  L.K.A. 
(X.S.)   291.  W.  M.  G. 
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The  certification  of  the  check  did  not 
work  an  accord  and  satisfaction. 

Day  V.  McLea,  58  L.  J.  Q.  B.  N.  S.  293. 

Messrs.  Stevenson  A.  Williams  and 
Fred  R.  DTilllams,  for  appellee: 

If  a  creditor  procures  the  check  of  his 
debtor  to  be  certified  by  the  bank  upon 
trhich  it  is  drawn,  it  is  ipso  facto  an  ac- 
spptanee  of  the  check  in  absolute  payment 
A  the  debt;  and  wlien  such  check  has  been 
temiered  in  payment  in  full  of  an  unliqui- 
lated  disputed  claim,  the  creditor  cannot 
rectver  anything  beyond. 

Dille  V.  White,  332  Iowa,  327,  10  L.R.A. 
fX.S.)  536,  109  N.  W.  909;  Dunn  v.  Wha- 
leTi.  120  App.  Div.  729,  105  N.  Y.  Siipp. 
5S8:  Born  v.  First  Nat.  Bank,  123  Ind.  78, 
:  L.R.A.  443,  18  Am.  St.  Rep.  312,  24  N. 
E.  173;  Thomson  v.  Bank  of  British  N.  A. 
Si  X.  Y.  6;  First  Nat.  Bank  v.  Leach,  62 
K.  Y.  352,  11  Am.  Rep.  708. 

Frner,  J.,  delivered  the  opinion  of  the 

court : 

The  controlling  question  on  this  appeal 
la  whether  the  evidence  in  the  record  is  un- 
ffvntra dieted  and  conclusive  in  support  of 
tiie  defense  of  accord  and  satisfaction,  so 
a«  to  justify  the  withdrawal  of  the  case 
friin  the  jury. 

It  appears  that  the  plaintiff  below,  who 
n  the  appellant  here,  printed  a  number  of 
catalojnies  upon  the  order  of  the  defendant, 
for  Use  in  connection  with  the  sale  of  cat- 
tle* hy  the  latter  at  a  county  fair;  and  this 
Miit  was  brought  to  recover  ther  price  of 
tht»  publication.  The  declaration  was  upon 
the  common  counts,  and  the  pleas  were  the 
fi^neral  issue,  payment,  and  accord  and  sat- 
isfaction. A  demurrer  which  was  inter- 
P'><ed  to  the  last-mentioned  plea  and  over- 
ruled by  the  court  below  will  be  considered 
later  in  this  opinion. 

Kvidenoc  was  offered  by  the  plaintiff  to 
»h'>w  that  he  printed,  under  contract  with 
the  defendant,    1,000    copies    of    the    cata- 
I<'?ue«.  and  afterwards,  at  the  defendant's 
r^\\\e^t,  printed  300  additional  copies,  with 
fhariew  and  additions  made  by  the  defend- 
ant, that  the  plaintiff  distributed  some  of 
^'•■"  •Mtalojrues  bv  mail  under  the  defendant's 
"■•'tn:cti('iis,  and  the  remainder  were  dcliv- 
*'«''•  to  the  defendant  and  by  him  accepted 
:u\  ii.a.d;  that  at  the  time  of  the  sale  the 
^  '-iitltT  presented    his   bill,   amounting   to 
^'-'2.10.   to   the    defendant,    and    requested 
Myment,  and    the    defendant    promised    to 
'*f'l  him  a  check  when  he  got  the  money  in 
'•?^i;   that   on    October    24,    1908.    the'de- 
••■  ant   ypnt   the    plaintiff   a   check,   which 
»ai  offrred  in  evidence,  for  $361.20,  accom- 
raniM  by  a  letter  as   follows:     "i    inclose 
*  •*>  k  for  three    hundred    any    sixty-one 
'i'Har^  and  twenty  cents   ($361.20),  iutend- 
*•  UR-A(N.S.) 


ed  to  be  in  settlement  of  bill  for  printing 
catalogues,  which  you  rendered  me  under 
date  of  'October  20th.  Y'ou  know  my  dis- 
satisfaction with  your  work.  Your  failure 
to  do  it  properly  has  caused  me  great  dam- 
age and  injury.  I  should  require  you  to 
make  my  loss  good,  but  I  do  not  wish  a 
controversy,  and  rather  than  have  one  I  am 
inclosing  check  for  ($361.20),  one  half  of 
your  bill,. in  full  settlement  thereof.  If  you 
do  not  care  to  accept  such  a  compromise,  do 
not  use  my  check,  and  I  will-  then  reserve 
the  right  to  claim  for  the  damage  I  have 
suffered."  It  was  testified  by  the  plaintiff 
that  this  was  the  first  intimation  he  had 
that  the  defendant  intended  to  refuse  to  pay 
the  bill  in  full. 

The  plaintiff  replied  to  the  defendant's 
letter  on  Octol)er  26,  1908,  acknowledging 
receipt  of  the  check,  and  stating,  so  far  as 
it  is  necessary  to  quote,  as  follows:  '*I  am 
positive  that  you  do  not  intend  to  beat  me 
out  of  the  balance  of  my  bill,  for  you  are 
too  honorable  for  that,  and  you  are  labor- 
ing under  the  impression  that  it  wa»  the 
fault  of  the  first  catalogtie  which  kept  pros- 
pective bidders  away.  Now  you  know  your- 
self that  if  the  first  catalogue  kept  bidders 
away,  it  was  on  account  of  not  having  full 
information  regarding  the  animals,  and  not 
on  account  of  the  arrangement  of  the  cata- 
logue, for  the  only  difference  \Nras  the  in- 
formation regarding  breeding,  etc.,  and  the 
number  of  animals.  Now  I  am  sure  that 
leaving  off  the  numbers  would  not  keep  peo- 
ple away,  but  more  on  account  of  not  hav- 
ing the  desired  information,  which  was  no 
fault  of  mine.  Perhaps,  too,  it  was  due  to 
getting  them  out  too  late,  but  you  know  we 
could  not  proceed  with  the  work  on  ac- 
count of  your  holding  me  up  with  the  copy, 
but  after  I  got  the  full  copy  I  exerted  every 
means  to  get  them  out,  and  devoted  all  my 
time,  that  I  could  to  get  them  out  a  minute 
earlier  than  promised.  .  .  .  Why  not 
come  to  see  me,  and  have  a  heart  to  heart 
talk  over  the  matter.  I  w^ant  to  satisfy 
you,  and  if  you  can  prove  to  me  that  through 
the  omission  of  the  numbers  of  animals  and 
the  paging,  that  you  lost  money,  I  will 
gladly-  compromise  on  anything  reasonable. 
.  .  .  You  surely  could  not  expect  me  to 
accept  $301.20  for  this  job  after  all  I  did 
for  your  sake,  and  then  lose  money,  and 
consequently  I  am  unable  to  use  the  chock 
sent  until  vou  write  me  that  it  is  not  in- 

■ 

tended  as  full  payment,  but  only  as  part 
payment."  The  plaintiff's  testimony  was 
further  to  the  effect  that  he  refused  to  ac- 
cept the  check  in  full  payment;  that  he 
sent  the  check  to  the  bank  on  which  it  was 
drawn,. for  certification,  but  the  defendant's 
deposits  were  not  sufficient  to  cover  it  un- 
til on  or  about  November  5,  1908,  when  it 
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was  certified  and  returned  to  the  plaintiff; 
and  that  he  has  not  made  any  other  use  of 
the  check,  but  has  kept  it  in  his  posses- 
sion. 

It  was  proved  by  the  defendant  that  he 
suffered  loss  and  injury  in  the  sale  of  his 
cattle  b3'  reason  of  errors  and  omissions  in 
the  first  edition  of  the  catalogules,  which  he 
did  not  see  until  after  thev  had  been  mailed 
and  distributed  by  the  plaintiff;  that  he 
pointed  out  to  the  plaintiff  the  errors  and 
omissions,  and  explained  their  injurious  ef- 
fect upon  the  sale,  and  requested  that  a 
corrected  edition  be  printed;  that  this  was 
done  and  the  additional  catalogues  were  de- 
livered on  the  morning  of  the  sale  and  just 
prior  to  its  commencement;  that  he  did  not 
promise  to  pay  the  plaintiff's  bill  when  pre- 
sented, but  said  he  would  look  into  it;  and 
later  he  wrote  the  letter  and  inclosed  the 
check  offered  in  evidence. 

There  was  no  further  evidence  adduced 
on  either  side.  At  the  conclusion  of  the 
testimony,  prayers  were  submitted  by  both 
the  "plaintiff  and  defendant,  but  all  were 
refused,  and  the  court  of  its  ow^n  motion 
instructed  the  jury,  in  effect,  that,  according 
to  the  undisputed  evidence,  the  defendant 
wrote  to  the  plaintiff  the  letter  of  October 
24,  3908,  and  the  plaintiff,  subsequent  to 
its  receipt,  caused  the  check  in  question 
to  be  presented  tp  and  certified  by  the 
bank  upon  which  it  was  drawn,  and  that 
this  amounted  to  an  acceptance  of  the 
check  by  the  plaintiff  in  satisfaction  of  his 
claim,  and  the  verdict  should,  therefore,  be 
for  the  defendant.  This  instruction  was 
based  upon  the  theory  that  the  act  of  the 
plaintiff  in  causing  the  check  to  be  certi- 
fied was  an  acceptance  of  the  part  payment 
and  compromise  offered  by  the  defendant  in 
full  settlement  of  the  plaintiff's  controvert- 
ed demand,  and  that  as  the  terms  of  the 
offer,  the  existence  of  the  dispute,  and  the 
fact  of  acceptance  were  uncontradicted,  and 
established  conclusively  an  accord  and  sat- 
isfaction, there  was  no  question  left  for  the 
jury  to  determine. 

The  principles  applicable  to  a  defense  of 
this  character  are  well  settled.  In  the  case 
of  a  liquidated  claim,  such  as  the  present 
one  may  be  assumed  to  be  for  the  purposes 
of  this  decision,  an  acceptance  of  part  of 
the  amount  in  satisfaction  of  the  whole  will 
bar  a  recovery  of  the  remainder,  if  the  set- 
tlement is  supported  by  some  consideration 
additional  or  collateral  to  the  partial  pay- 
ment. Booth  v.  Campbell,  15  Md.  575;  Mad- 
dux V.  Bevan,  39  Md.  504;  1  Poe,  §  654; 
1  Cyc.  Law  &  Proc.  p.  313.  "Anything 
which  would  be  a  burden  or  inconvenience 
to  the  one  party  or  a  possible  benefit  to  the 
other"  may  constitute  such  a  consideration 
(Maddux  v.  Bevan,  supra),  and  the  com- 
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promise  of  a  disputed  claim  is  &  famihar 
and  favored  basis  for  an  accord  and  satii- 
faction  (Emmittsburg  R.  Co.  v.  0onoghii«, 
67  Md.  389,  1  Am.  St.  Rep.  396,  30  Atl.  233. 
note  to  Fuller  v.  Kemp,  20  L.K.A.  795}. 

There  has  been  no  question  raised  as  ir 
these  well-recognized  principles;  but  it  is 
urged  on  behalf  of  the  appellant  that  tbe 
evidence  is  not  uncontradicted  as  t-o  the  cir- 
cumstances of  his  acceptance  of  the  defend- 
ant's check.  It  is  insisted  that,  in  view  of 
the  plaintiff's  testimony  that,  when  he  first 
presented  the  bill,  the  defendant  did  not 
question  it,  but  promised  to  send  a  check, 
the  existence  of  a  bona  fide  dispute  as  i& 
the  claim  should  not  have  been  treated  a? 
being  conclusively  established.  It  is  als>? 
contended  that  the  certification  of  the  check 
at  the  instance  of  the  plaintiff  was  no( 
equivalent  to  an  unqualified  acceptance  of 
the  defendant's  offer,  especially  in  view  of 
the  statement  by  the  plaintiff,  in  his  letter 
of  October  26th,  that  he  could  nof  use  tl€ 
t^heck  until  he  was  advised  by  the  defend- 
ant that  it  was  intended  only  as  part  pay- 
ment. 

While  there  is  a  conflict  in  the  testimony 
of  the  plaintiff  and  defendant  as  to  wb^: 
was  said  by  the  latter  when  the  bill  ^^^ 
first  presented,  it  is  evident  from  the  cor- 
respondence in  the  record  that,  at  the  time 
the  check  was  tendered,  there  was  a  sub- 
stantial and  honest  dispute  between  tbom 
as  to  the  amount  the  plaintiff  was  entitled 
to  recover  in  view  of  the  defendant's  claim 
of  recoujftnent.  The  defendant  in  his  kt- 
ter  charged  that  the  plaintiff's  failure  t? 
do  the  work  properly  had  caused  him  preat 
damage.  In  reply  to  this  the  plaintiff  ex- 
pressed his  willingness  to  compromise  if  tU' 
defendant  could  prove  that,  on  account  of 
certain  omissions  from  the  catalogue,  he  hai 
sustained  anv  loss.  There  had  undoubie'il\ 
been  a  previous  discussion  between  them  on 
this  subject,  because,  while  the  defeniinnt 
in  his  letter  mentions  no  details  &<%  to  t!i^ 
deficiencies  in  the  work,  the  plaintiff,  in  bi« 
reply,  refers  particularly  to  the  grounds 
of  the  defendant's  complaint.  We  sei>  no 
contradiction  in  the  evidence,  therefore,  as 
to  the  existence  of  a  bona  fide  dispute  over 
the  claim  at  the  time  the  plaintiff  wa» 
called  upon  to  decide  whether  he  ^would  ac- 
cept the  check  as  full  settlement,  upon  the 
basis  of  the  proposed  compromise. 

The  plaintiff's  letter  shows  that  he  under- 
stood thoroughly  that  he  was  not  at  l»lM»rty 
to  use  the  check  except  in  full  satisfaction 
of  his  demand.  He  does  not  question  this^ 
understanding,  but  contends  that  in  procur- 
ing the  certification  he  has  not  in  fact  U'^ed 
the  check.  This  contention  cannot  be  sus- 
tained in  view  of  the  very  important  change 
occasioned  by  the  certification  of  a  check 
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At  the  instance  of  the  holder,  in  the  rela- 
tions of  the  parties  to  the  instrument.  The 
W^A  effect  of  such  a  certificatiou  is  that  the 
tiiiiJb  of  the  drawer  are  appropriated  to  the 
amount  of  the  check  and  he  is  released, 
vhile  the  check  is  converted  into  a  certifi- 
cate of  deposit,  upon  which  the  bank  be- 
ctjnes  the  debtor  of  the  holder.  5  Cyc.  Law 
&.  Proc.  p.  541,  and  numerous  cases  there 
iitwl;  note  to  Dille  v.  White,  10  L.R.A. 
•  X.S.)  536;  Lineweaver  v.  Slagle,  64  Md. 
4S7,  54  Am.  Rep.  776,  2  Atl.  693;  Code, 
art  13,  S  207.  The  drawer  loses  control 
of  his  funds  through  the  transaction  as 
absolutely  as  if  he  had  paid  to  the  bank 
for  the  use  of  the  holder  of  the  check  a 
r>rrespouding  sum  in  cash,  or  as  if  the 
cLf'ck  had  actually  been  collected.  First 
Nat.  Bank  v.  Leach,  62  N.  Y.  352,  11  Am. 
K«?p.  708;  Bom  v.  First  Nat.  Bank,  123  Ind. 
:S,  7  L.R.A.  442,  18  Am.  St.  Rep.  312,  24 
X.  E.  173;  Thomson  ▼.  Bank  of  British 
N.  A.  82  N.  Y.  6.  It  cannot,  therefore,  be 
h^^ld  that  the  certification  in  this  case  did 
liot  amount  to  the  "use"  of  the  check,  with; 
Id  the  condition  imposed  by  the  defendant's 
<j?er  of  compromise. 

The  plaintiff's  expression  of  dissatisfac- 
tion with  the  defendant's  proposal  could 
n>t  qualify  the  effect  of  his  actual  use  of 
tht»  clieck  and  appropriation  of  the  defend- 
ant'* money  through  its  certification,  in 
M<>w  of  the  terms  of  compromise  under 
«iii4'h  alone  it  could  be  used.  It  was  the 
':^  of  the  check  that  determined  the  ques- 
ti-/n  of  the  acceptance  of  the  offer,  and  not 
tfce  verbal  dissent  by  which  it  was  accom- 
panied 

In  Ostrander  ▼.  Scott,  161  111.  339,  43  N. 
E.  1090,  it  was  held  that  a  creditor  to  whom 
«  check  is  sent,  reciting  that  it  is  in  full 
payment  of  a  claim,  the  amount  of  which 
i*  in  dispute,  cannot  receive  it,  without  the 
•^*nt  of  the  debtor,  in  part  payment  only, 
*wt  his  receipt  and  use  of  the  check  will 
'^•nnitute  a  full  satisfaction  of  the  claim. 
"It  was  the  right  of  the  plaintiff,"  said  the 
«"urt,  "to  accept  the  check  upon  the  terms 
proposed,  or  to  reject  it;  but  there  could  be 
BO  modification  of  the  terms  by  his  will 
4^>ne,  without  the  concurrence  of  the  de- 
ftndant" 

It  was  held  in  Pollman  &  liros.  Coal  & 
Sprinkling  Co.  v.  St.  Louis,  145  Mo.  651, 
^'  S.  W.  563,  that,  if  one  accepts  a  pay- 
P5^nt  upon  the  condition  that  it  is  to  b§ 
fH^ired  in  full  satisfaction  of  his  claim  by 
^ly  of  c<Mn promise,  his  entire  claim  becomes 
*at;jified,  even  though  he  filed  a  written 
prr.test  at  the  time  of  accepting  the  amount 
uid.  notifying  the  debtor  that  he  would 
»!win  oo  the  balance  claimed.  To  the  same 
*ff^  is  the  case  of  Connecticut  River  Lum- 
**r  Co.  ▼.  Brown,  68  Vt.  239,  35  Atl.  66, 
28  L.R.A(X.S.l 


the  court  holding  that  where  there  is  an 
offer  of  part  payment  of  a  controverted 
claim  upon  condition  that  the  sum  tendered, 
if  accepted  at  all,  must  be  taken  in  full  sat- 
isfaction, the  creditor,  if  he  accepts  the 
amount,  takes  it  subject  to  the  condition 
attached  to  the  offer,  and  it  operates  as  a 
satisfaction  of  his  claim,  notwithstanding 
he  does  not  intend  it  to  have  that  effect, 
and  so  declares  when  he  receives  the  money. 

In  Fuller  v.  Kemp,  138  N.  Y.  231,  20 
L.R.A.  786,  33  N.  E.  1034,  it  was  held  that 
in  the  case  of  a  conditional  compromise  of- 
fer, the  acceptance  of  the  amount  tendered 
cancels  the  claim,  and  no  protest,  declara- 
tion, or  denial  on  the  part  of  the  creditor 
can  vary  that  result. 

This  principle  is  clearly  stated,  and  nu- 
merous cases  in  its  support  are  collected, 
in  1  Cyc.  Law  &  Proc.  p.  333. 

The  cases  of  Prudential  Ins.  Co.  v.  Cot- 
tingham,  103  Md.  319,  63  Atl.  359,  and  Day 
▼.  McLea,  68  L.  J.  Q.  B.  N.  S.  293,  relied 
upon  by  the  appellant,  are  not  at  all  sjmilar 
to  the  one  now  before  us,  and  do  not  affect 
the  general  rule  we  have  found  to  be  ap- 
plicable to  the  present  situation.  In  the 
Cottingham  Case,  there  was  held  to  have 
been  no  consideration  to  support  the  agree- 
ment of  an  administratrix  to  receive  part 
of  the  proceeds  of  a  life  insurance  policy  in 
full  discharge  of  the  company's  liability, 
where  she  had  accepted  the  settlement  on 
the  erroneous  theory  that  the  age  of  the 
insured  was  not  correctly  stated  in  the  ap- 
plication; while  in  Day  v.  McLea,  there 
was  no  express  condition  imposed,  in  con- 
nection with  the  partial  payment,  that  the 
acceptance  of  the  amount  offered  should  be 
in  full  satisfaction  of  the  claim. 

It  results  from  the  conclusions  we  ha\e 
stated  as  to  the  law  and  evidence  in  this 
case,  that  we  find  the  essentials  of  a  com- 
plete accord  and  satisfaction  to  have  been 
established  without  contradiction;  and  we 
accordingly  approve  the  action  of  the  court 
below  in  directing  a  verdict  for  the  defend- 
ant on  that  ground.  This  renders  it  un- 
necessary to  consider  the  prayers  offered. 
There  was  a  special  exception  filed  by  the 
plaintiff  to  the  court's  instruction.  The 
same  questions  which  are  presented  by  this 
exception  have  been  discussed  and  disposed 
of  in  other  connections  in  this  opinion,  and, 
in  the  view  we  have  taken  of  the  case,  it 
was  properly  overruled. 

There  remains  to  be  noticed  the  demurrer 
to  the  plea  of  accord  and  satisfaction.  It 
is  only  necessary  to  say  in  reference  to 
this  feature  of  the  case  that,  while  the  plea 
may  not  have  been  sufficiently  full  and  ex- 
plicit to  gratify  the  rule  laid  down  in  the 
case  of  Emmittsburg  R.  Co.  v.  Donoghue, 
supra,  yet,  as  the  same  defense  was  avail- 
14 


210 


MARYLAND  COURT  OF  APPEALS. 


Mat, 


able  Tinder  the  general  isBue  plea  (I  Poe, 
§  607;  Herrick  v.  Swomley,  56  Md.  439; 
Thome  v.  Fox,  67  Md.  67,  8  AtL  667),  it 
does  not  appear  that  the  plaintiff  has  been 
prejudiced  by  the  overruling  of  the  de- 
murrer, and  the  action  of  the  court  below 
in  that  regard,  therefore,  involved  no  re- 
versible error. 

Judgment  aflirmed,  with  costs. 


MINNESOTA  SUPREME  COURT. 

JOHN  GUND  BREWING  COMPANY, 

Appt., 

V. 

HARRIET    A.    TOURTELLOTTE    et    al., 

Respts. 

(108  Minn.  71,  121  N.  W.  417.) 

Broker  ~  sale  off  land  *  anthorlty . 

1.  An  agent  with  authority  to  sell  cer- 
tain fand  of  his  principal  has  no  implied 
authority  to  assign  to  one  with  whom  he 
contracts  for  a  sale  the  rent  to  accrue 
from  tenants  during  the  pendency,  of  nego- 
tiations, or  from  the  date  of  the  contract 
to  the  completion  of  the  transaction. 

Headnotes  by  Bbowx,  J. 


Agrent  »*  unanthorzied  act  ~  ratiflca- 
tion  by  principal. 

2.  The  principal  is  not  chargeable  with 
liability  on  the  ground  of  having  ratified 
such  a  contract,  in  the  absence  of  notice 
or  knowledge  on  his  part  of  its  unau- 
thorized terms. 

(May  21,  1909.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Hennepin  Ounty 
denying  a  new  trial  after  judgment  in  de- 
fendants' favor  in  an  action  brought  to  re- 
cover certain  rents  collected  by  defendants, 
to  which  plaintiff  claimed  to  be  entitled  un- 
der an  assignment  in  a  contract  of  sale. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  GJeritsen  &  liund,  for  appel- 
lant: 

The  power  of  attorney  was  general  in  its 
terms,  and  therefore  gave  the  agent  authori- 
ty to  make  the  contract  in  question. 

Le  Roy  v.  Beard,  8  How.  468,  12  L.  ed. 
1159;  Vanada  v.  Hopkins,  1  J.  J.  Marsh. 
285,  19  Am.  Dec.  92;  Owings  v.  Hall,  9  Pet. 
607,  9  L.  ed.  246;  Silverman  v.  Bullock,  98 
111.  11;.  Henderson  v.  Beard,  61  Ark.  4S3, 
11  S.  W.  766;  Taggart  v.  Stanbery,  2  Mc- 
Lean, 549,  Fed.  Gas.  No.  13,724;  Bronson 
V.    Coffin,    118    Mass.    156;     Backman    v. 


Note,  ^  Effect  of  pvincipaVs  perform,' 
ance  of  part  of  contract  in  ignorance 
of  unauthorized  provisoina  inserted 
hy  his  agent,  as  ratification  of  latter. 

It  is  a  well-settled  rule  of  law  that  if 
an  agent,  in  making  a  contract  on  behalf 
of  his  principal,  inserts  therein,  without 
the  lattcr's  knowledge,  stipulations  which 
he  was  not  authorized  to  make,  and  such 
stipulations  are  not  essential  elements  of 
such  contract,  and  are  not  brought  to  the 
notice  of  the  principal,  the  latter's  per- 
formance of  his  part  of  the  contract  will 
not  be  deemed  a  ratification  of  the  unau- 
thorized provisions. 

Such  was  the  rule  applied  in  Lindow  v. 
Cohn,  5  Cal.  App.  388,  90  Pac.  485,  in 
which  it  was  held  that  there  was  no  ratifi- 
cation of  an  unauthorized  agreement  of  n 
selling  agent  to  allow  the  purchaser  dam- 
ages alleged  to  have  arisen  from  the  fact 
that  former  goods  sold  by  the  same  prin- 
cipal did  not  fulfil  their  warranty,  merely 
l)ecause  the  principal  shipped  the  goods  as 
per  order,  where  the  principal  was  unaware 
of  the  unauthorized  agreement. 

So,  in  Bohanan  v.  Boston  &  y\.  R.  Co. 
70  N.  II.  626,  49  Atl.  103,  it  was  held  that 
where  a  railway  company's  agent,  without 
authority,  promised  a  certain  sum  and  em- 
ployment during  good  behavior  in  adjust- 
ment of  a  claim  for  damages  against  the 
company,  payment  of  the  money  and  the 
furnishing  of  work  for  a  limited  period 
>vas  not  a  ratification,  if  the  company  had 
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no  knowledge  that  the  unauthorized  prom- 
ise as  to  continued  employment  was  a  part 
of  the  consideration  for  the  settlement. 

And  in  Bierman  v.  City  Mills  Co.  151  N. 
Y.  482,  37  L.R.A.  799,  45  N.  E.  856,  it  was 
held  that  an  express  warranty,  made  with- 
out authority  by  one  acting  as  agent,  was 
not  ratified  by  adopting  the  sate  and  de- 
livering the  goods  without  knowing  of  the 
warranty  or  representations,  if  there  was 
no  custom  to  make  a  warranty  on  sales  of 
that  kind. 

And  in  Daley  v.  Iselin,  218  Pa.  515,  67 
Atl.  837,  it  was  held  that  where  an  agent 
authorized  to  purchase  land  contracted  not 
only  to  purchase  the  land,  but  also  certain 
options,  and  his  principal,  without  knowl- 
edge of*  the  unauthorized  agreement  as  to 
the  options,  accepted  a  deed  for  the  land, 
and  paid  the  purchase  money  therefor,  there 
was  no  ratification  of  the  agreement  to 
purchase  the  options. 

To  the  same  effect  are  Lester  v.  Kinne, 
37  Conn.  9;  Davis  v.  Talbot,  137  Ind.  235, 
36  N.  E.  1098;  Taylor  v.  Hoey,  4  Jones  & 
S.  402,  affirmed  without  opinion  in  58  N. 
Y.  677;  Suderman-Dolson  C-o.  v.  Rodders. 
47  Tex.  Civ.  App.  67,  104  S.  W.  19S; 
Ilavnes  v.  Tacoma,  O.  &  G.  H.  R.  Co.  7 
Wash.  211,  34  Pac.  922. 

This  note,  of  course,  does  not  purport 
to  deal  with  the  general  question  as  to 
the  effect  of  the  principal's  receipt  of  bene- 
fits  under   the   contract  as   a    ratification. 

J.  A.  C. 
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'harlestowB,  42  N.  H.  125;  Schultz  v.  Grif- 
II,  121  -N.  Y.  293,  18  Am.  St.  Rep.  926,  24 
i.  E.  480;  Peters  ▼.  Farnsworth,  16  Vt. 
55,  40  Am.  Dec.  671. 

Ihe  power  given  the  agent  to  sell  carried 
ith  it  the  authority  to  do  whatever  was 
sua]  and  necessary  to  effect  a  sale  of  th6 
roperty  in  question. 

J  Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  997; 
cAlpin  V.  Cassidy,  17  Tex.  449;  Benjamin 

Benjamin,  15  Conn.  347,  39  Am.  Dec. 
U;  Holladay  v.  Daily,  19  Wall.  606,  26  L. 
L  187;  Spect  V.  Gregg,  61  Cal.  198;  Vanada 

Hopkins,  supra;  Watts  v.  Howard,  70 
inn.  122,  72  N.  W.  840;  Story,  Agency, 
[  58,  68,  97;  Mechem,  Agency,  Hlf  194, 
\6,  388;  Ryan  v.  Tudor,  31  Kan.  366,  2  Pac. 

i;. 

The  execution  of  the  deed  to  the  purchaser 
nstituted  an  act  of  ratification  which 
ikes  the  terms  of  the  contract  binding  up- 
t  the  principal. 

Tilleny  v.  Wolverton,  64  Minn.  78,  65  N. 
'.  822;  Busch  v.  Wilcox,  82  Mich.  336,  21 
n.  SL  Rep.  563,  47  N.  W.  328;  Myers  v. 
titual  L.  Ins.  Co.  32  Hun,  321;  1  Am.  & 
»g.  Enc  Law,  2d  ed.  p.  1202;  Byrne  v. 
wighty,  13  Ga.  46;  Terril  v.  Flower,  6 
wt  (La.)  584;  Szymanski  v.  Plassan,  20 
t.  Ann.  90,  96  Am.  Dec.  382. 
Mr.  Charles  M.  Pond,  for  respondents: 
The  purchaser,  in  dealing  with  the  agent, 
is  bound  to  know  and  understand  the 
tent  and  scope  of  the  agent's  authority  to 
Qtraet  for  the  sale  of  this  real  estate. 
Towle  V.  Leavitt,  23  N.  H.  360,  66  Am. 
«.  195;  Stainback  v.  Read,  11  Gratt.  281, 
Am.  Dec.  648;  Craighead  v.  Peterson, 
N.  Y.  279,  28  Am.  Rep.  160;  Story, 
T^c\,  §  22;  Nye  ▼.  Swan,  49  Minn.  431, 
K.  W.  39;  Jordan  v.  Humphrey,  31  Minn. 
5.  18  X.  W.  450;  Jackson  v.  Badger,  35 
inn.  54,  26  X.  W.  908;  Smith  v.  Tracy, 
N.  Y.  79;  Fay  v.  Slaughter,  194  111.  167, 
L.R.A.  564,  88  Am.  St.  Rep.  148,  62  N. 
592:  Young  v.  Harbor  Point  Club  House 
»«  W  11).  App.  290;  Americus  Oil  Co. 
Gorr,  114  Ga.  624,  40  8.  E.  780. 
rbe  principal,  by  executing  and  delivering 
e  warranty  deed,  and  receiving  the  con- 
juration therefor,  did  not  ratify  tlie  con- 
tft  made  by  the  agent  as  to  the  unau- 
f^rizeii  assignment  of  rents. 
R**^  V.  Medlock,  27  Tex.  120,  84  Am.  Dec. 
-  Stainback  v.  Read,  supra;  Bohart  v. 
»nie.  38  Kan.  284,  13  Pac.  388;  Russell 
Ere  R.  Co.  70  N.  J.  L.  808,  67  L.R.A. 
•\  59  AtL  160,  1  A.  &  E.  Ann.  Gas.  672; 
^-rman  y.  City  Milla  Co.  151  N.  Y.  482, 
I  .R.A.  799,  66  Am.  St.  Rep.  636,  46  N.  E. 
'^:  Pennsylvania,  D.  &  M.  Steam  Nav. 
>^  V.  Dandridge,  8  Gill  &  J.  248,  29  Am. 
^.  543;  Bryant  v.  Moore,  26  Me.  84,  46 
fi  Dec.  9fl:'  Smith  v.  Tracy,  supra;  Yel- 
L.R.A(NJ3.) 


low  Jacket  Silver  Min.  Co.  v.  Stevenson, 
5  Nev.  224;  Holm  v.  Bennett,  43  Neb.  808, 
62  N.  W.  194. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

Defendants  were  the  owners  of  certain 
real  property  situated  in  the  city  of  Min- 
neapolis, and  on  December  12,  1906,  au- 
thorized Wyvell-Harrington  Company,  real- 
estate  dealers,  to  sell  the  same  for  the  con- 
sideration of  $42,000,  they  to  receive  $1,000* 
for  their  services.  The  authoritv  of  the 
agents  was  contained  in  the  following  writ- 
ing: "In  consideration  of  Wyvell-Harring- 
ton Company  listing  for  sale  the  real  estate 
described  in  memorandum  upon  opposite 
side  thereof,  I  hereby  authorize  said  com- 
pany to  sell  or  contract  in  my  name  to  sell 
the  same  upon  the  terms  herein  mentioned, 
and  agree  to  execute  due  and  sufficient  war- 
ranty deed  of  said  real  estate,  in  which  my 
wife  or  husband  shall  join,  to  such  persons 
as  said  company  shall  sell  or  agree  to  sell 
the  same ;  and  for  said  consideration  I  fur- 
ther agree  to  pay  said  company  $1,000  com- 
mission upon  any  sale  of  said  property 
while  this  agreement  remains  in .  force, 
whether  such  sale  be  made  by  Wyvell-Har- 
rington Company  or  myself,  or  by  any  agent 
acting  for  me." 

On  December  20,  1906,  the  agents  entered 
into  a  contract  for  the  sale  of  the  property 
to  plaintiff  in  this  action  on  the  terms 
specified  by  defendants,  which  contract  con- 
tained, among  other  things,  a  condition  that 
if  the  title  to  the  property  was  not  good,  or 
could  not  be  made  good  within  sixty  days, 
the  advance  payment  of  $2,000,  made  by 
the  purchaser,  should  be  returned  to  him; 
and  that,  if  the  title  was  good,  and  the  pur- 
chaser failed  to  complete  the  transaction  by 
payment  of  the  balance  of  the  purchase 
price  within  sixty  days,  then  and  in  that 
case  the  advance  payment  should  be  for- 
feited. These  stipulations  gave  each  party 
sixty  days  within  which  to  complete  his 
part  of  the  contract,  and  no  forfeiture  could 
be  declared  by  either  before  the  expiration 
of  that  time.  The  contract  of  sale  contained 
the  further  stipulation  that  the  purchaser 
should  have  and  receive  the  rents  to  become 
due  from  tenants  then  occupying  the  prem- 
ises on  and  after  January  1,  1907.  The 
contract  of  sale  was  never  submitted  to  de- 
fendants, and  they  were  not  otherwise  in- 
formed of  the  terms  thereof,  save  that  a 
sale  had  been  effected  for  $42,000.  They 
conveyed  the  property,  however,  pursuant 
to  the  contract,  and  plaintiff  paid  in  full 
the  purchase  price.  Some  controversy  ap- 
pears to  have  arisen  respecting  the  pay- 
ment of  taxes,  and  the  sale  nnd  transfer 
were  not  completed  until  March  1,  1907.    In 
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the  meantime  defendants  remained  in  con- 
trol of  the  premises,  and  collected  the  rents 
accruing  from  tenants  for  the  months  of 
January  and  February.  Thereafter,  plain- 
tiff brought  this  action  to  recover  the  rent 
so  received,  basing  the  action  upon  the 
special  stipulation  in  the  sales  contract, 
assigning  the  same  to  it.  The  action  was 
tried  below  without  a  jury,  and  judgment 
was  ordered  for  defendants,  on  the  ground 
that  the  agents  had  no  authority  to  include 
in  the  contract  an  assignment  or  transfer 
of  the  rent  to  plaintiff.  Plaintiff  appealed 
from  an  order  denying  a  new  trial. 

It  is  contended  by  plaintiff  (1)  that  it 
was  within  the  authority  of  the  agents  to 
embody  this  special  agreement  in  the  con- 
tract of  sale,  because  a  usual  and  necessary 
incident  to  such  contracts;  and  (2)  that,  in 
any  event,  defendants  ratified  the  act  of  the 
agents  by  completing  the  transaction,  and 
conveying  the  property  pursuant  to  the  con- 
tract, even  though  they  had  no  knowledge 
of  this  particular  provision.  We  are  un- 
able to  concur  in  either  contention. 

1.  The  authority  conferred  upon  the 
agents  by  defendants,  as  shown  by  the  writ- 
ten document,  was  restricted  to  a  sale  of 
the  property  for  the  sum  of  $42,000.  It 
w^as  not  a  general  power  of  attorney,  au- 
thorizing the  agents  to  do  any  and  all 
things  defendants  might  or  could  have  have 
done  in  reference  to  the  transaction,  had 
they  been  present,  but  was  limited  to  a  sale 
of  the  property  on  the  terms  stated.  This, 
of  course,  included  such  incidental  authority 
as  was  necessary  to  effect  a  sale,  including 
the  terms  of  payment,  if  time  was  author- 
ized to  be  given  the  purchaser,  the  rate  of 
interest  on  deferred  payments,  the  time 
within  which  the  transaction  should  be  com- 
pleted, and  all  other  matters  necessarily  and 
usually  incident  to  such  transactions;  but 
it  clearly  did  not  include,  by  implication  or 
otherwise,  the  right  to  assign  to  prospective 
purchasers  rent  to  accrue  from  tenants  dur- 
ing the  pendency  of  negotiations  for  a  sale. 
An  agreement  of  that  nature  is  not  neces- 
sarily incidental  to  such  contracts,  and  the 
record  furnishes  no  evidence  of  a  custom 
or  general  practice  in  that  respect.  We  are 
not  justified  in  assuming  as  a  matter  of  law 
the  existence  of  such  a  custom  among  real 
estate  dealers.  The  attempt  of  the  agents, 
therefore,  to  assign  the  accruing  rent,  was 
beyond  their  authority,  and  not  binding 
on  defendants.  Kearns  v.  Nickse,  80  Conn. 
23,  10  L.R.A.  (N.S.)  1118,  66  Atl.  779,  10 
A.  &  E.  Ann.  Cas.  421.  And  it  is  unim- 
portant that  plaintiff  was  ignorant  of  their 
authority.  Its  officers  knew  that  they  were 
dealing  with  agents,  and  were  bound  to  in- 
quire as  to  the  extent  of  their  authority. 
Nye  V.  Swan,  49  Minn.  431,  62  N.  W.  39; 
29  L.R.A.(N.S.) 


Jackson  v.  Badger,  35  Minn.  54,  26  N.  W. 
908;  1  Current  Law,  60;  Tibbs  v.  Zirkle, 
65  W.  Va.  49,  104  Am.  St.  Rep.  977,  46  S.  E. 
701,  2  A.  &  E.  Am.  Cas.  30. 

2.  The    second    contention    of    plaintiff, 
namely,  that  defendants,  by  the  execution 
of  the  deed  in  performance  of  the  contract, 
thereby  ratified  the  act  of  the  agents  in  as- 
signing the   rent  to  accrue  in  the  future, 
even  conceding  a  lack  of  authority  in  the 
agents  to  so  contract,  is  not  sound.    De- 
fendants had  no  knowledge  of  the  terms  of 
the    sale    contract    in    this    respect.    The 
trial  court  so  found,  and  this  is  not  contro- 
verted by  plaintiff.     But  it  is  insisted  that 
knowledge  on   the  part  of  defendants  n-as 
not  necessary;  that  inasmuch  as  they  had 
authorized  a  sale,  and  having  been  informed 
that  a  contract  for  sale  had  been  entered 
into  by  their  agents,  they  were  bound  to 
inform  themselves  of  all  the  terms  thereof; 
and,  failing  in  this,  they  cannot  be  heard 
to  plead  want  of  knowledge.     This  would 
undoubtedly    be    true    if    the    assignment 
of    rent   was    an    essential    element   in   a 
contract   for   the   sale   of   land;    for  every 
agency  carries  with  it  power  to  do  all  things 
necessary  or  usual   to  effectuate  the  pur- 
poses for  which  it  was  created.    But,  as  al- 
ready held   in  construing  the  agency  con- 
tract, the  right  to  assign  the  rent  in  ques- 
tion was  not  included  therein,  nor  does  the 
record  show  any  custom  or  general  practice 
of    real    estate    dealers    in    this    respect 
Therefore  the  rule  invoked  by  plaintiff  does 
not   apply.     On   the   contrary,   the  case  is 
controled  by  the  general  rule-  that  knowledge 
of  all  the  facts  is  essential  to  ratification 
of  unauthorized  acts  of  an  agent.    Humph- 
rey   V.    Havens,    12    Minn.    298,    Gil.    196; 
Wheeler  v.  McGuire,  86  Ala.  398,  2  L.R.A. 
808,  5  So.  190.     The  act  of  defendants  in 
conpleting  the  sale  by  the  execution  of  a 
proper  deed  was  without  knowledge  of  the 
terms  of  the  contract,  and  in  the  absence  of 
evidence  to  the  contrary  we  are  bound  to 
assume  that  they  proceeded  on-  the  theory 
that  an  authorized  contract  had  been  made. 
They  were  not  bound  to  inquire  whether  the 
agents  had  exceeded  their  authority.    John- 
son V.  Ogren,  102  Minn.  8,  112  N.  W.  804; 
Jackson  v.  Badger,  35  Minn.  62,  26  N.  W. 
908. 

The  case  of  Tilleny  v.  Wolverton,  64  Minn. 
75,  55  N.  W.  822,  cited  by  plaintiff,  is  not 
in  point.  In  that  case  plaintiff  had  au- 
thorized her  agents  to  sell  certain  of  her 
real  property.  They  effected  a  sale  as  such 
agents,  and  became  interested  as  purchaser? 
with  those  to  \diom  they  sold.  The  prop- 
erty was  sold  for  $35,000.  The  plaintifT 
ratified  the  transaction,  with  notice  that 
her  agents  were  interested  with  the  pur- 
chasers.     The    property    was    subsequently 
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iW  for  $80,000,  and  plaintiff  brought 
lat  action  against  her  agents  for  the  prof- 
5  they  realized  in  the  matter,  alleging  that 
le  had  no  notice,  when  she  deeded  the 
operty  pursuant  to  the  contract,  of  the 
;tent  of  the  interest  held  by  her  agents 
t  purchasers.  The  court  held  that,  inas- 
ueh  as  plaintiff  knew  that  the  agents  were 
*  some  extent  interested  in  the  purchase, 
wad  immaterial  that  she  did  not  know 
te  full  extent  thereof.  In  the  case  at  bar 
}t>ndanta  had  no  information  whatever  of 
le  terms  of  the  contract  of  sale. 
Order  affirmed. 


CALIFORNIA  SUPREME  COURT. 

B.  H.  LEAVITT,  Respt., 

ASSEX  IRRIGATION  COMPANY,  Appt. 
(—  Cal.  — ,  106  Pac.  404.) 

rater  —  appropriation  —  sale  of  sys- 
tem—reservation of  rigtit. 

1.  One  who  has  appropriated  water  for 
le  purpose  of  sale,  rental,  and  distribution 
»  the  public,  cannot,  upon  disposing  of 
\i  water  system,  reserve  to  himself  a  por- 
(>n  nf  the  right  which  he  had  appropriated 
t  public  use. 

ime  —  ootemporary  private  appro- 
priation —  sale  —  cfTect. 

2.  One  who,  when  appropriating  water 
T  sale,  rental,  and  distribution  to  the 
qMIc,  makes  at  the  same  time  an  appro- 
riation  for  the  benefit  of  his  own  land, 
>  be  taken  through  the  ditches  constructed 
>r  the  public  use,  will,  after  selling  his 
B^lic  rights,  be  limited  to  the  amount  of 
ater  which  he  had  been  actually  takin^r 
9'i  applying  to  a  beneficial  use  upon  his 

ilii 

ame  —  grant  of  preferential  rights  ^ 
validity. 

^».  '"►ne  who  owns  a  system  for  the  dis- 
i  tut  ion  of  water    appropriated    for   sale, 


rental,  and  distribution  to  the  public  can- 
not confer  upon  any  consumer  a  preferen- 
tial right  to  the  use  of  any  part  of  the 
water  by  contract  to  supply  him  in  per- 
petuity with  water,  and  then  assign  him 
his  own  rights  under  the  contract,  so  that 
he  will  hold  the  right  to  the  water  fre« 
from  any  obligation  to  the  public  system. 

Same  —  legislative  grant  —  validity. 

4.  The  legislature  cannot  confer  upon  any 
particular  consumer  of  water  from  a  pub- 
lic system  a  preferential  right  where  the 
Constitution  provides  that  water  appro- 
priated for  sale  or  rental  shall  be  a  public 
use, 

(December  24,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Lassen  Coun- 
ty in  plaintiff's  favor  and  from  an  order 
denying  a  new  trial  in  an  action  brought 
to  recover  damages  for  injuries  to  plain- 
tiff's crops,  alleged  to  have  been  caused  by 
defendant's  wrongful  refusal  to  allow  plain- 
tiff to  take  water  for  irrigation  purposes 
from  certain  ditches.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  F.  Williamson,  for  appellant: 

Purser  was  the  agent  in  charge  of  a  pub- 
lic use,  and  any  attempt  by  him  to  create 
a  private  estate  out  of  that  public  use  was 
void. 

McCrary  v.  Beaudry,  67  Cal.  121,  7  Pac. 
264;  Merrill  v.  South  Side  Irrig.  Co.  112 
Cal.  433,  44  Pac.  720;  Hildreth  v.  Montecito 
Creek  Water  Co.  139  Cal.  29,  72  Pac.  395; 
Cozzens  v.  North  Fork  Ditch  Co.  2  Cal. 
App.  405,  84  Pac.  342 ;  Crow  v.  San  Joaquin 
&.  K.  River  Canal  &  Irrig.  Co.  330  Cal.  313, 
62  Pac.  562,  1058;  Price  v.  Riverside  Land 
&  Irrigating  Co.  56  Cal.  431. 

The  person  in  control  of  a  public  use 
cannot  escape  the  duty  of  furnishing  water 
to  the  public  by  the  assertion  of  a  right 
to  apply  the  water  to  his  own  uses  or  to 
those  of  his  grantees. 


ote.  —  Right  of  appropriator  of  water 
for  dUstribution  to  the  public,  to 
grant  exclusive  or  preferential  rights 
to  individual. 

A^lie  from  Leavitt  v.  Lassetst  Irrio.  Co. 
rl  the  cases  therein  cited  and  sufficiently 
pti.>\vfd,  especially  noting  Fresno  Canal  & 
ir\^.  Co.  V.  Park,  129  Cal.  437,  62  Pac. 
'.  and  Stanislaus  Water  Co.  v.  Bachman, 
^-Cal  716,  15  L.R.A.(N.S.)  359,  93  Pac. 
'*y  practically  no  authority  has  been 
"I'.d  dealing  'with  the  question  whether 
y  """ho  has  appropriated  water  for  distribu- 
'■'  to  the  public  has  the  right  to  grant 
'Ji'i^ive  or  preferential  rights  to  indi- 
■5  vial?. 

A  case  similar  to  the  Leavitt  Case,  and 
»'<^in?  to  the  same  effect  for  the  reasons 


there  given,   is  Lassen  Irrig.   Co.   v.  Long 
(Cal.)    106  Pac.  409. 

A  case  of  possible  interest  here  is  North- 
ern Colorado  Irrig.  Co.  v.  Richards,  22  Colo. 
450,  46  Pac.  423,  which  holds  that  under 
a  statute  giving  consumers  who  have  pur- 
chased and  used  water  for  irrigation,  and 
have  not  ceased  to  do  so  for  the  purpose  or 
intent  of  procuring  water  from  some  other 
source,  a  right  to  continue  to  purchase 
water  to  the  same  amount  for  irrigation  of 
their  lands,  one  who  has  procured  water 
from  a  ditch,  paid  for  it,  and  used  it  for 
irrigation  during  one  season,  without  hav- 
ing violated  his  statutory  right  thereto,  is 
entitled  to  at  least  a  preference  to  the  same 
amount  of  water  for  subsequent  years  over 
new  applicants.  G.  V. 
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Price  V.  Riverside  Land  &  Irrigating  Co. 
supra. 

Tlie  agent  of  a  public  use  cannot  limit 
its  liability  to  the  public  by  contract. 

Colorado  Canal  Co.  v.  McFarland  (Tex. 
Civ.  App.)  94  S.  W.  400;  Boise  City  Irrig. 
&  Land  Co.  v.  Clark,  65  a  C.  A.  399,  131 
Fed.  419.     . 

Mr.  H.  D.  Burroughs  also  for  appel- 
lant. 

Mr.  N.  J.  Barry  for  respondent. 

Henshaw,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff's  complaint  contained  two  causes 
of  action.  In  the  first  he  asserted  his  o\^ai- 
ership  of  the  Leavitt  Buggytown  ranch, 
containing  1,000  acres;  alleged  that  he  was 
of  right  entitled  to  take,  free  of  charge, 
sufficient  water  from  defendant'?  canals  and 
ditches  to  thoroughly  and  properly  irrigate 
all  of  these  lands.  He  alleged  that  defend- 
ant refused  to  allow  him  so  to  take  the 
water  in  the  irrigating  season  of  1905,  and 
that  by  reason  of  this  refusal  his  crops 
were  seriously  damaged.  The  second  cause 
of  action  sets  forth  a  like  claim  to  the  free 
taking  and  use  of  water  from  the  defend- 
ant's ditches  sufficient  to  thoroughly  and 
properly  irrigate  another  piece  of  land  of 
160  acres,  in  the  irrigating  season  of  1905; 
the  defendant  refused  to  allow  plaintiff  so 
to  take  the  water,  with  the  result  that  his 
crops  were  damaged.  In  both  causes  of 
action  he  seeks  compensation  for  this  dam- 
age, and  an  adjudication  of  his  rights  to 
water  for  these  lands.  The  cause  was  tried 
without  a  jury,  judgment  passed  for  plain- 
tiff, and  from  that  judgment  and  from  the 
court's  order  denying  defendant's  motion 
for  a  new  trial  it  appeals. 

1.  Plaintiff's  asserted  right  to  the  free 
use  of  water  for  his  Buggytown  ranch  rests 
upon  the  following  facts:  In  1889  and  the 
years  following,  plaintiff  contructed  the 
Susan  river  irrigation  system,  by  which  he 
appropriated,  for  the  purpose  of  sale,  ren- 
tal, and  distribution,  the  surplus  waters  of 
Susan  river,  in  Lassen  county.  Plaintiff 
testifies  that  he  appropriated  these  waters 
for  the  purposes  of  sale,  rental,  and  dis- 
tribution, and  also  for  private  use  upon  his 
Buggytown  ranch.  The  court  finds  that 
immediately  after  the  construction  of  the 
system,  plaintiff  appropriated  and  used 
from  the  waters  of  the  system  a  sufficient 
quantity  to  irrigate  this  ranch.  Subse- 
quently plaintiff  sold  his  water  system,  but, 
in  selling,  reserved  to  himself  "the  prior 
and  preferred  right  to  take  from  said  sys- 
tem a  sufficient  quantity  of  water  to  prop- 
erly irrigate,  during  the  irrigating  season 
of  each  and  every  year,  all  of  the  lands 
comprising  said  Leavitt  Buggytown  ranch." 
29  L.R.A.(N.S.) 


After  further  findings  to  the  effect  that  de- 
fendant acquired  title  to  the  system  with 
full    notice    and    knowledge    of    plaintiff's 
prior  and  preferred  right,  the  court  gave  its 
judgment  that  "plaintiff  4ia8  a  prior  and 
preferred  right  to  take  from  said  system, 
free  of  cliarge,  during  the  irrigating  season 
of  each  and  every  year,  water  in  sufficient 
quantities  to  thoroughly  and  properly  ir- 
rigate all  of  the  lands  comprising  the  said 
Leavitt  Buggytown  ranch    (describing  it), 
and   the   defendant,    its   agents,   attorneys, 
and  employees  be  and  they  are  hereby  per- 
petually enjoined  from  in  any  manner  in- 
terfering with  plaintiff's  right  to  take  from 
said  system  so  much  of  the  waters  thereof 
as  may  be  necessary  to  irrigate  the  said 
1,000  acres  of  land  during  the  irrigating 
season  of  each  and  every  year."     For  re- 
spondent,  the  n^ost   favorable   view  which 
can   be  taken   of  the  evidence   is  that  he 
made  an  appropriation  of  waters  for  the 
public  use  of  sale,  rental,  and  distribution 
under   the    Constitution   of   1879;    that  by 
means  of   the  same  canal   and   ditches  he 
made  a  private  appropriation  of  waters  for 
use    upon   his    individual    land;    and   that 
when  he  came  to  sell  his  irrigating  system, 
he  withheld  from   the  sale  the  waters  so 
privately  appropriated.     It  cannot  be  said 
that   there   was   anything  illegal   in   the^e 
acts.    But  when  the  rights  of  plaintiff  come 
to  be  measured  by  the  trial  court,  it  is  no- 
ticet^ble  that  he  is  given  far  more  than  the 
facts  and  the  law  warrant.    Treating  Leav- 
itt's  appropriation  as  being  wholly  and  en- 
tirely for  public  use,  he,  the  owner  of  the 
system,  was  but  an  instrumentality  for  the 
distribution  of  the  waters  which  he  gath- 
ered to  such  members  of  the  public  as  might 
apply  for  them  and  pay  to  him  the  legal 
charge  for  the  service  that  he  rendered.    As 
the  agent  of  such  a  public  use,  he  had  no 
power  whatsoever  to  reserve  to  himself  for 
his  private  purposes  any  part  of  this  water. 
If  he  could  reserve  a  part,  he  could  reserve 
all,  and  thus,  by  his  ipse  dixit,  convert  a 
public  use  into   private  ownership;   or,  if 
he    could   reserve    a   part   for .  himself,   he 
could,  with  equal  authority,  give  away  parts 
of  the  supply  to  others,  and  by  this  meth- 
od destroy  what  the  Constitution  itself  has 
declared  shall  forever  remain  a  public  use. 
Therefore    the   only   tenable    ground    upon 
which  respondent  can  stand  is  that,  with 
his  appropriation  for  public  use,  he  became 
a  private  appropriator  of  water  for  use  upon 
his  Buggytown  ranch.     If  this  be  so,  then 
his  rights  to  water  would  be  measured  as 
are  the  rights  of  every  other  private  appro- 
priator,— ^not    by    the    amount    which    he 
took,  not  by  the  amount  which  he  claimed, 
not,  as  the  court  decrees,  by  an  amount  suf- 
ficient thoroughly  and  properly  to  irrigate 
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thousand  acres  of  land;  but  it  would  be 
measured  by  the  amount  which  he  had  been 
ctoally  taking  and  applying  to  a  beneficial 
se  upon  that  land.  His  right  to  priority 
1  the  use  of  water  would  also  be  measured 
Y  and  limiteil  to  this  quantity.  Senior  v. 
jidersoD,  115  Cal.  496,  47  Pac.  454;  Smith 
.  Hawkins,  120  Cal.  86,  52  Pac.  139; 
troDg  T.  Baldwin,  137  Cal.  440,  70  Pac. 
S8.  The  findings  and  judgment  as  above 
Doted  establish  that  the  court  adopted  the 
rroneous  view  that  respondent,  by  his  so- 
illed  reservation,  had  been  able  to  secure 
)r  himself  an  undetermined  quantity  of 
'Iter,  without  regard  to  the  amount  which 
e  had  been  beneficially  using.  The  findings 
nd  judgment  are  silent  upon  the  question 
s  to  this  latter  amount,  and  the  judgment 
pen  this  cause  of  action  must  therefore  be 
eversed.  This  discussion  has  been  upon  the 
«8uniption  that  Leavitt  did  in  fact  make  a 
•fivate  appropriation  of  water  for  use  upon 
is  Buggytown  ranch  in  connection  with  his 
ppropriation  of  the  waters  of  Susan  river 
or  public  use.  If,  however,  the  facts 
bould  be  that  he  did  not'  make  such  pri- 
«te  appropriation,  his  attempted  reserva- 
ion  of  a  private  right  out  of  a  public  trust, 
£  above  stated,  would  be  futile  and  void. 

2.  Respondent's  second  cause  of  action  is 
assed  upon  breach  of  contract.  One  Purser 
ame  into  the  ownership  of  Leavitt's  irriga- 
i^n  system.  As  Purser  became  the  owner 
object  to  whatever  force  and  effect  at- 
aehed  to  Leavitt's  reservation  of  water  for 
lis  Buggytown  ranch,  it  is  to  be  remem- 
lered  that  all  other  waters  were  appro- 
priated for  the  public  use  of  sale,  rental, 
uui  distribution,  and  that  Purser  stood 
(imply  as  the  agent  of  the  public  in  the  exe- 
motion  of  this  use.  Purser,  while  so  the 
ivser,  made  a  contract  with  Grace  El  ledge, 
i  daughter  of  plaintiff,  who  was  at  that 
^€  in  possession  of  160  acres  of  land. 
Bt  this  contract.  Purser  agreed  to  supply 
3ri«e  Elledge  with  sufficient  water  from  the 
Siaan  river  irrigation  system  for  the  an- 
raal  irrigation  of  this  land.  Grace  £1  ledge 
HT^  to  pay  the  sum  of  $1  per  acre  an- 
aually  "for  each  and  every  acre  of  land 
vhich  may  have  been  previously  cleared  of 
knah  or  cultivated."  It  was  further  agreed 
that  the  water  should  be  delivered  by  Pur- 
Kr  at  seasonable  times,  and  should  be  taken 
^  used  by  Grace  EUedge  in  conformity 
to  the  lawful  rules  and  regulations  which 
Purser  might  make.  It  was  understood 
that  Graee  Elledge  should  have  a  priority 
of  right  to  the  use  of  water  over  and  above 
^  other  consumers,  saving  those  who  held 
fostracts  like  her  own.  The  contract  con- 
*'*iBed  many  other  provisions;  but,  as  they 
t^h  matters  foreign  to  this  considera- 
^  it  is  not  necessary  to  set  them  forth. 
»LRJL(N.S.) 


This  contract  between  Purser  and  Grace  El- 
ledge was  acknowledged  upon  February  15, 
1896,  and  upon  the  same  aay  there  was  in- 
dorsed thereon,  but  not  acknowledged,  the 
following:  "For  a  valuable  consideration  I 
hereby  assign  the  within  agreement  and  all 
my  rights  thereunder  to  B.  H.  Leavitt. 
[Signed]  Edward  T.  Purser,  Grace  E.  El- 
ledge." Subsequently  Grace  Elledge  made  a 
deed  of  the  160  acres  of  land  to  her  father, 
Leavitt,  granting  therewith  "all  ditches, 
water,  and  water  rights  used  thereunto  or 
appurtenant  thereto."  Upon  this  state  of 
facts  the  court  found  that  Leavitt  was  en- 
titled  to  take  from  defendant's  system,  free 
of  charge,  "a  sufficient  quantity  of  water 
during  the  irrigating  season  of  each  and 
every  year  to  properly  and  thoroughly  irri- 
gate" this  160  acres,  and  that  this  right 
was  a  permanent  right,  and  prior  and  pre- 
ferred over  all  other  rights,  saving  the 
rights  of  those  who  had  contracts  with  Pur- 
ser of  like  effect. 

Against  this  judgment  appellant  advances 
many  propositions  of  gravity,  not  a  few  of 
which  we  consider  valid.  Thus,  he  argues 
that  the  judgment  itself  is  void  for 
uncertainty,  in  decreeing  to  respond  in  gen- 
eral terms  water  sufficient  to  "thoroughly 
irrigate  160  acres  of  land,"  without  specify- 
ing the  quantum  of  water,  the  kind  of  irri- 
gation, or  in  any  way  the  amount  which' 
might  actually  be  needed.  Again,  he  ar- 
gues that  the  contract  itself  provided  that 
Purser,  the  owner  of  the  system,  would  sup- 
ply water  under  the  rules  and  regulations 
which  he  might  make,  while  the  decree  en- 
titles Leavitt  to  enter  and  take  the  water. 
He  further  argues  and  shows  that  the  pur- 
ported assignment  to  Leavitt  was  not 
acknowledged,  so  that  no  constructive  no- 
tice came  to  appellant  of  the  purported  as- 
signment, and  that  if,  as  respondent  con- 
tends, Grace  Elledge's  rights  were  such  as 
passed  by  her  deed  to  her  father,  it  could 
only  be  so  upon  the  theory  that  an  ease- 
ment— an  interest  in  land — ^had  been  cre- 
ated, and  if  such  was  the  case,  and  as  Pur- 
ser had  made  a  subsequent  assignment  of 
his  rights  under  this  very  contract  to  a 
third  person,  and  it  had  been  duly  record- 
ed, Leavitt's  unrecorded  assignment  became 
void.  Civil  Code,  §  1214;  Cady  v.  Purser, 
131  Cal.  552,  82  Am.  St.  Rep.  391,  63  Pac. 
844.  Again,  appellant  argues,  and  with 
much  force,  that  the  effect  of  Purser's  as- 
signment of  the  contract  to  Leavitt,  and  of 
Grace  El  ledge's  assignment  of  the  contract 
to  Le&vitt,  could  not  in  law  be  the  creation 
of  a  free  right  to  water  against  the  appel- 
lant; that  Purser's  assignment  carried  the 
right  to  collect  tolls  at  the  rate  of  a  dollar 
per  acre  for  the  water  supplied,  but  carried 
also,  the  duty  of  supplying  the  water;  that 
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Grace  Elledge's  right  was  to  receive  water 
upon  the  payment  of  a  dollar  per  acre; 
that  the  conveyance  into  a  single  person  of 
all  of  both  parties'  rights  and  duties  under 
such  a  contract  could  result  in  nothing  but 
a  merger  of  these  rights  and  duties  and  an 
extinguishment  of  the  contract,  since'  no 
man  can  contract  with  himself,,  and  no 
man  can  be  compelled  to  furnish  water  to 
himself,  and  pay  himself  therefor  a  dollar 
per  acre  for  so  doing.  These,  and  many 
other  objections,  are  advanced  against  this 
judgment,  with  much  force  and  learning. 
But  the  paramount  question  renders  un- 
necessary their  consideration  and  determi- 
nation. That  question  may  be  thus  stated: 
Waiving  all  minor  objections,  had  Purser 
the  power  so  to  burden  his  public  trust 
with  this  perpetual  private  right?  Purser, 
it  is  to  be  remembered,  held  all  of  these 
waters  as  an  appropriator  for  sale,  rental, 
and  distribution  under  the  Constitution  of 
1879.  He  was  but  the  purveyor  of  this 
public  use,  the  agent  in  the  execution  of 
this  public  trust.  If,  by  any  method,  how- 
ever devious,  there  can  be  carved  out  of 
this  public  trust  such  a  private  right,  it 
must  obviouslv  result  in  the  destruction  of 
the  public  use  itself.  Nakedly  stated,  it 
amounts  to  this:  That  a  corporation  which 
has  appropriated  water  which  the  Constitu- 
tion has  declared  shall  forever  be  devoted 
to  a  public  use  may  contract  with  A.,  B., 
and  C.  to  supply  them  in  perpetuity  with 
a  given  quantity  of  this  water,  and  then,  by 
assigning  in  turn  to  A.,  B.,  and  C.  its  rights 
under  these  contracts,  confer  upon  A.,  B., 
and  C.  a  private  right  superior  to  and  de- 
structive of  the  public  use.  If  this  can  be 
done  with  one,  it  may  be  done  with  many, 
and  water  which  has  thus  been  appropriated 
for  public  rental,  distribution,  and  sale 
™ay,  by  this  legerdemain  of  the  law,  be 
transferred  into  private  ownership  and  use. 
This  may  not  be  done. 

The  fundamental  and  all-important  prop- 
osition, then,  is  this:  That  a  public- 
service  water  company  which  is  appropriat- 
ing water  under  the  Constitution  of  1879, 
for  purposes  of  rental,  distribution,  and 
sale,  cannot  confer  upon  a  consumer  any 
preferential  right  to  the  use  of  any  part 
of  its  water.  Even  before  the  adoption  of 
the  Constitution  of  1879  and  its  declara- 
tion therein  contained  (art.  14,  §  1),  it  was 
said  by  this  court,  in  Price  v.  Riverside 
Land  &  Irrigating  Co.  56  Cal.  431 ;  "Every 
corporation  deriving  its  being  from  the  act 
above  cited  has  impressed  upon  it  a  public 
trust,  the  duty  of  furnishing  water,  if  water 
it  has,  to  all  those  who  come  within  the 
class  or  community  for  whose  alleged  bene- 
fit it  has  been  created."  In  McCrary  t. 
Peaudrv,  67  Cal.  120,  7  Pac.  264,  is  con- 
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tained  the  first  statement  of  this  court  in 
construction  of  the  constitutional  provision: 
"Whenever  w^ater  is  appropriated  for  dis- 
tribution and  sale,  the  public  has  a  right 
to  use  it;  that  is,  each  member  of  the  com- 
munity, by  paying  the  rate  fixed  for  sup- 
plying it^  has  a  right  to  use  a  reasonable 
quantity  of  it,  in  w  reasonable  manner." 
And  4n  the  late  case  of  Hildreth  v.  Monte- 
cito  Creek  Water  Co.  139  Cal.  22,  72  Pac. 
395,  it  was  said  by  Mr.  Justice  Shaw,  speak- 
ing for  the  court  in  bank,  in  defining  the 
public  use  declared  by  the  Constitution: 
"In  the  case  of  a  public  use^  the  beneficiar- 
ies do  not  possess  rights  to  the  waters 
which  are,  in  the  ordinary  sense,  private 
property.  A  public  use  'must  be  for  the 
general  public,  or  some  portion  of  it,  and 
not  a  use  by  or  for  particular  individuals, 
or  for  the  benefit  of  certain  estates.'  Mc- 
Quillen  v.  Hatton,  42  Ohio  St.  202.  The 
use  and  benefit  must  be  in  common,  not  to 
particular  individuals  or  estates.'  Lewis, 
Em.  Dom.  §  161;  Coster  v.  Tide  Water  Co. 
18  N.  J.  Eq.  68;  Pocantico  Waterworks  Co. 
v.  Bird,  130  N.  Y.  259,  29  N.  E.  246;  Gil- 
mer V.  Lime  Point,  18  Cal.  251;  McFad- 
den  V.  Los  Angeles  County,  74  Cal.  571,  16 
Pac.  397.  The  right  of  an  individual  to  a 
public  use  of  water  is  in  the  nature  of  a 
public  right  possessed  by  reason  of  his 
status  as  a  person  of  the  class  for  wliose 
benefit  the  water  is  appropriated  or  dedi- 
cated. All  who  enter  the  class  may  de- 
mand the  use  of  the  water,  regardless  of 
whether  they  have  previously  enjoyed  it  or 
not."  The  principle  receives  universal  rec- 
ognition, says  the  supreme  court  of  In- 
diana, in  State  ex  rel.  Wood  v.  Consumers' 
Gas  Trust  Co.  157  Ind.  345,  55  L.R.A  245, 
61  N.  E.  674.  "No  statute  has  been  deemed 
necessary  to  aid  the  courts  in  holding  that, 
when  a  person  or  company  undertakes  to 
supply  a  demand  which  is  'affected  by  a 
public  interest*  it  must  supply  all  alike  who 
are  like  situated,  and  not  discriminate  in 
favor  of  nor  against  any."  45  Cent.  L.  J. 
p.  278;  Haugen  v.  Albina  Light  &  Water 
Co.  21  Or.  411,  14  L.R.A.  424,  28  Pac 
244;  Olmsted  v.  Morris  Aqueduct,  47  N.  J. 
L.  311;  Com.  v.  Wilkes-Barre  Gas  Co.  2 
Kulp,  499;  Chicago  &  N.  W.  R.  Co.  v.  Peo- 
ple, 50  III.  365,  8  Am.  Rep.  690;  Nebraska 
Teleph.  Co.  v.  State,  55  Neb.  627,  634,  45 
L.  R.  A.  113,  76  N.  W.  171;  Watauga  Water 
Co.  V.  Wolfe,  99  Tenn.  429,  63  Am.  St  Rep. 
841,  41  S.  W.  1060;  State  ex  rel.  Atwater 
V.  Delaware,  L.  &  W.  R.  Co.  48  N.  J.  L 
55,  57  Am.  Rep.  543,  2  Atl.  803. 

All  are  equally  entitled  to  share  in  the 
use  of  tlie  water  who  pay,  or  offer  to  pay, 
the  legal  rate,  and  to  abide  by  the  reasona- 
ble rules  and  regulations  of  the  company. 
It  does  not  follow  that  a  water  company 
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may  not  make   specific  contracts  with  in- 
dividual consumers    which   are   within    the 
purview   of   the    Constitution,    and   within 
valid  legislative  enactments  regulating  the 
public  use.    This  is  precisely  as  decided  by 
Fresno  Canal  and  Irrig.  Co.  v.  Park,  129 
Cal.  437,  62  Pac.   87.     But,  as  decided  in 
(row  V.  San  Joaquin  &  K.  River  Canal  & 
Irrig.  Co.  130  Cal.  309,  62  Pac.  562,  1058, 
immediately  following  the  Park  Case,  such 
a  contract,   even    if    violated    by    the    con- 
sumer, could  not  operate  to  deprive  him  of 
his  constitutional  right  to  the  water  fur- 
ni<^iied  by  the  public-service  corporation  up- 
on tender  to  it  of  the  legal  rate.     For  the 
breach  of  the  consumer's  contract,  the  water 
company  must  seek  other  redress  than  that 
of  depriving  the  consumer  of  his  share  of 
the  supply.    The  language  of  this  court  in 
Stanislaus  Water  Co.  v.  Bkchman,  152  Cal. 
716.  15  L.  R.  A.    (N.  S.)   369,  93  Pac.  858, 
mu5t  be  construed  in  the  light  of  the  facts 
there  presented.     The  court  was  there  con- 
siiiering  the  claim  of  a  water  company  to 
tiie  right  to  collect  rates  in  excess  of  those 
l\ed  by  a  contract  made  with  its  predeces- 
^•r;  its  claim  being  in  part  founded  on  the 
theory  that  by  a  foreclosure  sale  it  had  ac- 
quired the  water   and   distributing  system 
free  from  that   contract.     The  opinion,   in 
tbe  main,  goes   upon   the  theory   that  the 
water  in  control  of  the  company  was  not 
<^ihject   to    a    public    use,    and    upon    that 
the^>rv  it  was  held  that  the  contract  to  fur- 
nish  water  to  Bachman's  land  attached  the 
vater  right  to  it  as  an  appurtenance,  with 
the  right  to  receive  water  from  the  previous 
ovmer  of  the  system  and  its  successors  at 
tbe  contract  rates.     The  company  made  the 
additional  argument  that  the  water  was  in 
fact  devoted  to  public  use,  that  if  it  could 
W  thus  attached  to  land  as  an  appurtenance, 
the  property  dedicated  to  public  use  would 
be  converted    into    private    property,    and 
that,  as  this   could   not  be  permitted,  the 
contract  was  against  public  policy  and  void, 
^  far  as  it  attempted  to  create  the  appur- 
tenance or  fix  rates.     This  argument  is  not 
{uliy  stated  in  the  opinion.     In  answer  to 
the  argument,   the  court  cited  the  case  of 
Fresno  Canal  &  Irrig.  Co.  v.  Park,  supra, 
and  declared   that  the   constitutional'  pro- 
vi<ion  regarding   water   devoted   to   public 
use  did  not  prevent  a  water  company  from 
n:aking  a  contract  giving  to  a  particular 
tract  of  land  the  right  to  receive  water  for 
ptrmanent  and   continuous  use   for   irriga- 
tion, subject  to  the  condition  that  the  pub- 
lic authorities   could   regulate  and   control 
the  use.    Svrh  a  contract  disposing  of  water 
•ievoted  to  puoHc  use,  of  course,  would  not 
tf'cbnically  attach  it  to  the  land  as  an  ap- 
p'lrtenance.    It  would  do  nothing  more  than 
hring  the  land  within  the  territory  to  which 
M  L.R.A.{N.S.) 


the  public  use  extended,  and  establish  its 
status  as  land  permanently  entitled  to 
share  in  the  public  use.  It  did  not  appear 
in  that  case  that  any  public  regulation  had 
been  made,  and  the  contract  controlled  the 
rights  of  the  parties.  It  was  therefore  im- 
material, so  far  as  the  right  to  collect  the 
rates  in  controversy  in  that  case  was  con- 
cerned, whether  the  water  right  was  appur- 
tenant to  the  land  as  private  property,  or 
whether  the  land  was  entitled  to  a  part  of 
the  water  as  a  sharer  in  the  public  use, 
where  public  rates  had  not  been  fixed  and 
private  contracts  controlled.  This  is  the 
essence  of  the  decision,  and  it  does  not  con- 
flict with  Hildreth  v.  Montecito  Creek  Wat- 
er Co.  supra,  or  any  other  cases  on  the  sub- 
ject of  public  use. 

The  foregoing  statement  that  a  water 
company,  or  person  in  charge  of  water  de- 
voted to  public  use,  cannot  confer  a  pref- 
erential right  upon  one  consumer  over  aU' 
other,  is  not  to  be  understood  as  denying 
the  right  of  such  company  or  person  in  pos- 
session of  a  limited  amount  of  water  to 
devote  that  amount  to  the  irrigation  of  a 
given  area  of  land.  We  are  not  to  be  un- 
derstood as  saying  that  the  company  may 
not  fix  the  limits  of  this  territory,  and  law- 
fully agree  to  supply  its  waters,  first,  to 
the  lands  within  that  territory,  and  to  sup- 
ply to  outsiders  only  such  surplus  as  there 
may  be  afler  the  needs  of  the  original  ter- 
ritory for  which  the  water  watf  procured 
are  satisfied.  This  would  not  be  in  deroga- 
tion of  the  public  trust,  but  would  be  a 
mere  regulation  of  use  in  the  performance 
of  the  trust. 

Hunt  V.  Jones,  149  Cal.  297,  86  Pac.  G86, 
is  not  in  confiict  with  the  principle  enun- 
ciated. A  land  company  had  acquired  water 
for  use  VLpon  its  lands.  It  was  in  its  nature 
a  private  appropriation.  In  selling  the 
lands  it  sold  with  them,  as  appurtenant  to 
them,  a  proportionate  share  of  water  as  a 
private  water  right.  It  was  in  effect  the 
sale  by  a  private  landowner  of  land  with 
water  rights  appurtenant  thereto,  and  his 
subsequent  attempt  to  withhold  the  water. 
It  involved  no  question  of  the  rights  of 
consumers  in  waters  appropriated  to  public 
use. 

It  is,  of  course,  a  truism  of  the  law  that 
an  act  of  the  legislature  conflicting  with 
constitutional  provision  must  fall.  All  of 
the  acts  of  the  legislature  regulating  or  at- 
tempting to  regulate  the  public  use  of  wa- 
ters so  appropriated  are  subordinate  to  the 
provisions  of  the  Constitution,  and,  to  be 
valid,  must  be  in  harmony  therewith.  We 
have  said,  and  undertaken  to  show,  that  a 
water  company  organized  under  the  Con- 
stitution of  1879,  which  has  appropriated 
waters  of  the  state  for  public  rental,  dis- 
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tributioD,  and  sale,  cannot  give  a  preferen- 
tial right  to  one  consumer  over  another. 
Permanent  rights,  in  a  limited  sense,  such 
consumers  may  acquire.  That  is  to  say, 
having  once  been  supplied  by  the  company, 
tliey  are  entitled  to  a  continuation  of  such 
supply,  unless  their  quantum  shall  be  di- 
minished by  a  shortage  for  which  the  water 
company  is  not  responsible,  or  a  shortage 
by  reason  of  the  increased  demand  of  added 
consumers.  In  such  cases  the  duty  of  the 
water  company  is  to  supply  such  water  as 
it  has,  fairly  apportioned  between  its  con- 
sumers. If  it  be  conceived  that  §  552,  Civil 
Code,  is  designed  to  confer  upon  any  par- 
ticular consumer  any  special,  permanent, 
and  preferential  right  above  what  is  here 
stated,  that  effort,  being  plainly  violative 
of  the  Constitution,  would  be  held  void. 
The  same  declaration  applies  to  the  pro- 
vision of  the  act  entitled,  "An  Act  to  Regu- 
late and  Control  the  Sale,  Rental,  and  Dis- 
tribution of  Appropriated  Waters  in  This 
State  Other  Than  in  Any  City,  City  and 
County,  or  Town  Therein,  and  to  Secure 
the  Rights  of  Way  for  the  Conveyance  of 
Such  Water  to  the  Place  of  Use,"  approved 
March  12,  1889,  and  of  the  amendment  to 
that  act  by  the  act  approved  March  2,  1897, 
(Stat.  1897,  chap.  54,  p.  49). 

In  Fresno  Canal  &  Irrig.  Co.  v.  Park, 
supra,  it  was  held  that,  in  the  absence  of  a 
rate  fixed  by  the  supervisors,  a  rate  agreed 
upon  between  the  parties  could  be  enforced. 
In  Crow  V.  San  Joaquin  &  K.  River  Canal  & 
Irrig.  Co.  supra,  it  was  held  that  a  con- 
sumer did  not  deprive  himself  of  the  right 
to  take  water  under  the  rate  established 
by  law  by  reason  of  his  refusal  to  pay  un- 
der and  in  accordance  with  the  terms  of 
his  contract.  In  this  case  there  was  no  re- 
fusal upon  the  part  of  the  appellant  com- 
pany to  furnish  water.  Respondent  was 
tendered  the  water — first,  at  the  rate  fixed 
by  law,  and,  second,  at  the  rate  fixed  by  the 
Grace  EUedge  contract.  But  he  refused  to 
pay  anything  for  the  water,  and  insisted  up- 
on his  right  to  take  it  and  use  it  without 
charge.  This  right  he  did  not  have.  The 
utmost  for  which  he  could  contend  was  the 
right  to.  the  use  of  water  (in  consonance 
with  the  foregoing  principles)  upon  tender 
of  payment  of  the  contract  rate.  The  con- 
tract was  continuous,  its  obligations  con- 
current. Respondent's  conduct  amounted  to 
more  than  a  default.  It  was  an  intentional 
breach  and  repudiation  by  which,  whatever 
it  may  have  been  conceived  they  were,  his 
rights  under  the  contract  came  to  an  end. 
Page,  Contr.  §§  1447,  1461;  South  Boulder  & 
R.  C.  Ditch  Co.  V.  Marfell,  15  Colo.  302,  25 
Pac.  604;  Green  v.  Covillaud,  10  Cal.  317, 
70  Am.  Dec.  726. 

For  the  foregoing  reasons,  the  judgment 
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and  order  are  reversed,  and  the  cause  re- 
manded. 

We  concur:     Shaw,  J.;  Angellotti,  J.; 
Sloss,  J.;   I/orlgsLU,  J.;   Melvln,  J. 


Uiiiixois  supreme:  court. 

CHARLES  F.  PIETSCH 

V. 

OTTO  E.  PIETSCH  et  al.,  Appts. 

(245  ni.  454,  92  N.  E.  325.) 

Trial  —  directins:  verdict  on  openins 
statement. 

The  court  cannot  direct  a  verdict  for 
plaintiff  in  an  action  of  forcible  entry  »tA 
detainer  to  recover  possession  of  real  e.* 
tate  upon  the  admission  of  counsel  in  hi; 
opening  statement  that  the  legal  title  is 
in  plaintiff. 

(June  29,  1910.) 


Note.  —  Right  to  direct  verdict  or  enter 
nonsuit  on  opening  statement  o/ 
cotftwel. 

This  note  does  not  cover  the  general  ques- 
tion whether  the  statements  of  counsel  in 
their  opening  constitute  admissions  binding 
upon  their  clients. 

Where  the  opening  statement  of  plain- 
tiff's counsel  clearly  shows  that  there  is  no 
cause  of  action,  or  that  a  defense  exists,  the 
trial  court  is  generally  held  authorized 
to  direct  a  verdict  or  a  nonsuit.  Brown  v. 
District  of  Columbia,  29  App.  D.  C.  273, 
25  L,R.A.(N.S.)  98;  Homblower  v.  (Seor^e 
Washington  University,  31  App.  D.  C.  ^. 
14  A.  &  E.  Ann.  Cas.  696;  Kluska  v.  Chicagn. 
97  111.  App.  666:  Lindley  v.  Atchison,  T.  4 
S.  F.  R,  Co.  47  Kan.  433,  28  Pac  20;  Mb 
souri  P.  R.  CJo.  v.  Hartman,  5  Kan.  App. 
581,  49  Pac.  109;  Spicer  v.  Bonker,  45  Mich. 
630,  8  N.  W.  618;  Pratt  v.  Conwy,  148  Mo. 
299,  71  Am. 'St.  Rep.  602,  49  S.  W.  lOiS; 
Miner  v.  Hopkinton,  73  N.  H.  232,  60  Atl 
433 ;  Jordan  v.  Reed,  77  N.  J.  L.  684,  71  Atl. 
280;  Sims  v.  Metropolitan  Street  R.  Co.  65 
App.  Div.  270,  72  N.  Y.  Supp.  835;  Garrisop 
V.  McCullough,  28  App.  Div.  467,  51  X.  Y. 
Supp.  128;  Denenfeld  v.  Baumann,  40  App. 
Div.  502,  58  N.  Y.  Supp.  110;  Preusse  v. 
Childwold  Park  Hotel  Co.  134  App.  DiT. 
384,  119  N.  Y.  Supp.  98;  Sweenev  t. 
O'Dwyer,  197  N.  Y.  499,  90  N.  E.  1129: 
Oscanyan  v.  Winchester  Repeating  Arms  Co. 
103  U.  S.  261,  26  L.  ed.  539;  Tompkins  t. 
Knut,  94  Fed.  956;  United  States  t.  Die- 
trich, 126  Fed.  676. 

But  it  is  held  that  the  trial  court  should 
not  exercise  the  power  to  direct  a  verdict  on 
the  opening  statement  of  plaintiff's  counsel 
unless  it  clearly  appears  that  he  cannot  re- 
cover. Emmerson  v.  Weeks,  58  CaL  384: 
Homblower  v.  George  Washington  UniTe^ 
sity,  supra;   Coffey ville  Min-  k  Qas  Co.  t. 
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APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Municipal 
Court  of  Chicago,  entered  on  a  directed  ver- 
dict for  plaintiff  in  an  action  of  forcible 
entry  and  detainer  to  recover  possession  of 
certain  real  estate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edwin  li.  Harpham,  Lambert 
Kaspcrs,  and  C.  W.  Greenfield,  for  ap- 
pellants: 

It  is  error  for  a  judge,  at  the  trial  of  an 
action,  to  direct  the  jury  to  find  a  verdict 
upon  the  opening  statement  of  counsel. 

Martin  Emerich  Outfitting  Co.  v.  Siegel, 
C.  &  Co.  108  111.  App.  364;  Fletcher  v.  Lon- 
don k  N.  W.  R.  Co.  66  L.  T.  N.  S.  605; 
•Tones  V.  Baltimore  &  P.  R.  Co.  5  Mackey, 


8;  De  Wane  v.  Hansow,  56  111.  *App.  575; 
Smith  V.  Commonwealth  Ins.  Co.  49  Wis. 
322,  6  N.  W.  804;  Haley  v.  Western  Tran- 
sit Co.  76  Wis.  344,  45  N.  W.  16;  Leonard 
V.  Beaudry,  68  Mich.  312,  36  N.  W.  88; 
Emmerson  v.  Weeks,  58  Cal.  382;  Lusk  v. 
Throop,  189  111.  127,  59  N.  E.  529. 

Statements  made  by  counsel  in  his  open- 
ing to  the  jury  are  not  binding  admissions, 
dispensing  with  proof  of  the  facts  by  the 
other   party. 

Ferson  v.  Wilcox,  19  Minn.  449,  Gil.  388 ; 
1  Thomp.  Trials,  p.  199,  §  201;  1  Greenl. 
Ev.  §  186;  McKeen  v.  Gammon,  33  Me.  1,87; 
Adee  v.  Howe,  16  Hun,  20;  Lusk  v.  Throop, 
supra. 

The  statements  made  by  the  counsel  for 
defendants  in  support  of  their  motion  for 


Carter,  65  Kan.  665,  70  Pac.  635;  Brashear 
r.  Rabenstein,  71  Kan.  455,  80  Pac.  950; 
Xoble  V,  Frack,  5  Kan.  App.  786,  48  Pac. 
1004;  Stewart  v.  Rogers,  71  Itan.  53,  80  Pac. 
53:  Wilson  v.  Press  Pub.  Co.  14  Misc.  514, 
Za  N.  Y.  Supp.  12;  Redding  v.  Puget  Sound 
Iron  &  Steel  Works,  36  Wash.  642,  79  Pac. 
30S;  Brooks  v.  McCabe  &  Hamilton,  39 
Wash.  62,  80  Pac  1004;  Gross  v.  Benning- 
ton. 52  Wash.  417,  100  Pac  846. 

The  court  in  Brashear  v.  Rabenstein,  su- 
pra, said :  "In  view  of  the  growing  practice 
in  Eome  of  the  district  courts  of  this  state  of 
tpsting  the  right  of  a  plaintiff  to  recover  by 
the  preliminary  statement  of  his  case  to  the 
jury,  it  is  proper  to  say  that  that  stage  of 
a  trial  need  not  be  approached  as  the  in- 
^'ntable  crisis  of  the  lawsuit.  That  step  in 
th<;  proceedings  may  be  entirely  omitted 
without  incurring  any  legal  censure.  If  un- 
dertaken it  is  not  indispensable  that  the 
facts  be  stated  either  with  fullness  or  pre- 
cision, and  summary  judgment  for  the  de- 
fendant cannot  be  imposed  as  a  penalty  for 
failing  so  to  do.  On  the  other  hand,  the 
plaintiff's  attorney  may,  if  he  so  desire, 
merely  sketch  the  outlines  of  the  case,  and 
be  may  make  his  sketch  as  meager  and  as 
partial  as  may  suit  his  purpose.  He  may 
elaborate  upon  such  facts  as  he  may  wish 
specially  to  impress  upon  the  jury,  and  al- 
together omit  as  many  others,  vitally  es- 
sential to  recovery,  as  he  may  choose;  and 
if  he  should  negligently  or  even  ignorantly 
fail  to  idlude  to  one  or  more  mattters  nec- 
^s^sary  to  be  proved,  his  client  could  not 
be  sent  out  of  court  for  it.  Besides  being 
iseofflplete,  the.  statement  may  be  indefinite 
and  ambiguous ;  important  facts  may  be  left 
doubtful,  and  others  may  be  suggested  mere- 
ly, or  left  wholly  to  inference.  The  plead-| 
in|»,  and  not  the  statements,  make  the  is- 
snefl,  and  no  matter  how  deficient  a  state- 
ment may  be  from  an  artistic  standpoint, 
Dr  what  its  shortcomings  may  be  in  the  es- 
timation of  the  critical  attorney  on  the  oth- 
fr  side,  the  court  is  not  authorized  to  end 
the  ease  because  of  them  unless  some  fact 
t>e  elearly  stated  or  some  admission  be  clear- 
It  made  which  evidence  relevant  under  the 
pleadinn  eannot  cuns,  and  which,  therefore, 
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necessarily  and  absolutely  precludes  recov- 
ery." 

The  mere  fact  that  the  plaintiff's  opening 
statement  is  insufficient  to  constitute  a 
cause  of  action  will  not  warrant  the  direc- 
tion of  a  verdict  where  it  does  not  show 
that  the  case  is  founded  on  a  corrupt  cause 
of  action.  Martin  Emerich  Outfitting  Co.  v. 
Siegel,  C.  &  Co.  108  111.  App.  364;  De  Wane 
V.  Hansow,  56  111.  App.  575. 

Or  fails  to  show  an  admission  fatal  to  the 
case.  Stewart  v.  Hamilton,  3  Robt.  672; 
Leonard  v.  Beaudry,  68  Mich.  312,  36  N.  W. 
88. 

So,  where  the  opening  of  plaintiff's  coun- 
sel presents  but  a  mere  outline  of  the  case, 
leaving  the  details  to  be  supplied  by  proof, 
it  is  error  to  direct  a  verdict  for  defendant. 
Jones  V.  Baltimore  &  P.  R.  Co.  5  Mackey,  8 ; 
Redding  v.  Puget  Sound  Iron  &  Steel  Works 
and  Brooks  v.  McCabe  &  Hamilton,  supra. 

And  where  in  plaintiff's  opening  it  is  stat- 
ed that  he  is  compelled  to  rely  upon  circum- 
stantial evidence  and  hostile  witnesses,  and 
cannot  tell  exactly  what  he  will  be  able  to 

Srove  by  them,  the  complaint  should  not  be 
ismissed  on  the  ground  that,  if  plaintiff 
proved  all  he  promised  in  his  opening,  it 
would  be  insufficient  to  take  the  case  to  the 
jury.  Darton  v.  Interborough  Rapid  Tran- 
sit Co.  125  App.  Div.  836,  110  N.  Y.  Supp. 
171. 

And  in  Fillingham  v.  St.  Louis  Transit 
Co.  102  Mo.  App.  676,  77  S.  W.  314,  it  was 
held  that  a  nonsuit  should  not  be  entered  on 
a  statement  of  anticipated  proof,  although 
the  statement  contained  somethmsf  that 
might,  if  established  by  proof,  result  in  a 
nonsuit. 

If  plaintiff's  opening  statement  contains 
facts  permitting  reasonable  inferences  suffi- 
cient to  make  out  a  case  if  the  facts  are 
proved,  a  motion  for  a  nonsuit  should  be  re- 
fused. Kelly  V.  Bergen  County  Gas  Co.  74 
N.  J.  L.  604,  67  Atl.  21.  The  court  in  this 
case  said :  "A  motion  for  a  nonsuit  upon  the 
opening  of  counsel  is  not  frequently  resort- 
ed to.  In  dealing  with  it,  it  is  obvious  that 
the  rule  which  is  applied  to  a  motion  for  a 
nonsuit  at  the  close  of  plaintiff's  evidence  is 
the  one  which  should  be  applied.    In  both 
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a  continuance  were  not  admissions  justi- 
fying the  trial  court  in  directing  a  verdict 
for  plaintiff. 

1  Thomp.  Trials,  p.  201;  1  Greenl.  Ev. 
§  186  J  Adee  v.  Howe,  supra. 

Mr.   Henry  R.  Baldwin,   for  appellee: 

In  courts  of  record,  admissions  by  coun- 
sel in  the  trial  of  the  cause  bind  his  client, 
unless   fraudulently   and   collusively   made. 

Wilson  V.  Spring,  64  111.  14;  Chicago  & 
N.  W.  R.  Co.  V.  Ilintz,  132  111.  2G5,  23  N.  E. 
1032;  Elgin,  J.  &  E.  R.  Co.  v.  Fletcher, 
128  111.  619,  21  N.  E.  677;  Grand  Lodge, 
L  0.  F.  S.  L  V,  Ohnstein,  110  111.  App.  312; 
Kapischki  v.  Koch,  180  111.  44,  54  N.  E. 
179;  Chalmers  v.  Tandy,  111  111.  App.  252; 
Meriden  Hydro-Carbon  Arc  Light  Co.  v. 
Anderson,'  111    111.    App.    449;    Leahy    v. 


Stone,  116  III.  App.  138;  Pierce  v.  Perkins, 
17  N.  C.  (2  Dev.  Eq.)  250;  Scarritt  Fur- 
niture Co.  V.  Moser,  48  Mo.  App.  543; 
Oscanyan  v.  Winchester  Repeating  Anos 
Co.  103  U.  S.  261,  26  L.  ed.  639;  Jones  t. 
Baltimore  &  P.  R.  Co.  6  Mackey,  8:  Spicer 
V.  Bonker,  45  Mich.  630,  8  N.  W.  518. 
Baylis  v.  Travellers'  Ins.  Co.  113  U.  S.  316. 
28  L.  ed.  989,  6  Sup.  Ct.  Rep.  494;  Lord 
V.  Bigelow,  124  Mass.  185. 

The  court  may  direct  a  verdict  for  tb$ 
defendant  when  the  opening  statement  of 
plaintiff's  counsel  shows  no  case  or  facts 
upon  which  a  recovery  could  be  had  for 
plaintiff. 

Oscanyan  v.  Winchester  Repeating  Arms 

Co.  supra;  Kelly  v.  Hendrie,  26  Mich.  255; 

'  Spicer   v.   Bonker  and   Jones  v.  Baltimore 


cases,  the  question  presented  is  whether  the 
facts  stated  or  proved,  and  reasonable  in- 
ferences which  may  be  drawn  therefrom,  dis- 
close that  the  plaintiff  is  not  entitled  to  sub- 
mit his  case  to  the  jury,  because  a  verdict 
in  his  favor  could  not  be  maintained.  In 
practice,  a  motion  for  a  nonsuit,  made  upon 
the  opening  of  counsel,  is,  perhaps,  more 
liberally  treated  than  an  application  for  a 
nonsuit  at  the  close  of  the  plaintiff's  case. 
In  the  former  case,  if  objection  be  made  to 
a  statement  too  meager  to  sustain  the  plain- 
tiff's case,  counsel  will  doubtless  be  per- 
mitted to  enlarge  his  statement;  but,  in  the 
haste  required  by  the  pressure  of  business  at 
the  present  day,  counsel  in  general  restrict 
themselves  to  a  mere  outline  of  the  case  they 
design  to  present.  The  opening  appearing 
in  the  bill  of  exceptions  is  somewhat  meager, 
and,  if  objected  to  on  that  ground,  counsel 
would,  no  doubt,  have  been  permitted  to 
make  his  statement  more  complete." 

And  it  is  error  to  direct  a  verdict  for 
the  plaintiff  where  the  defendant,  in  his  an- 
swer and  opening,  sets  up  facts  claimed  to 
show  payment  as  a  defense  which,  according 
to  the  court's  statement,  amounts  to  a 
"bookkeeper's  puzzle  or  problem,"  but 
which  the  court  construes  as  not  showing 
pavment.  Butler  v.  National  Home,  144 
U.'S.  71,  36  L.  ed.  351,  12  Sup.  Ct.  Rep.  581. 

And  where  the  opening  statement  does 
not  show  conclusively  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  it 
might  reasonably  be  that  there  was  no  neg- 
ligence, a  nonsuit  should  not  be  entered. 
Kelly  v.  Bergen  County  Gas  Co.  supra. 

So,  where  it  could  not  be  said  as  a  matter 
of  law  that  a  further  barrier  to  protect 
travelers  along  a  road  was  not  necessary, 
an  action  for  an  injury  claimed  to  have  been 
sustained  by  reason  of  an  insufficient  barrier 
should  not  be  dismissed  on  the  opening  of 
counsel.  Roblee  v.  Indian  Lake,  11  App. 
Div.  435,  42  N,  Y.  Supp.  326. 

In  Hoffman  House  v.  Foote,  172  N.  Y.  350, 
65  N.  E.  169,  the  court  said  that  a  com- 
plaint should  not  be  dismissed  upon  the 
opening  of  counsel  unless  it  clearly  appears 
( 1 )  that  the  complaint  does  not  state  a 
cause  of  action;  ^2)  that  a  cause  of  action 
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well  stated  is  conclusively  defeated  by  some- 
thing interposed  by  way  of  defense,  and 
clearly  admitted  as  a  fact;  or  (3)  that  the 
counsel  for  the  plaintiff,  in  his  opening 
address,  by  some  admission  or  statement  of 
facts,  so  completely  ruined  his  case  that  the 
court  was  justified  in  granting  a  nonsuit. 
To  the  same  effect  is  Montgomery  v.  Bovil 
78  App.  Div.  65,  79  N.  Y.  Supp.  879. 

And  it  is  error  to  ^nter  judgment  for  d^ 
fend  ant  where,  after  plaintiff's  onening,  de- 
fendant moves  to  dismiss  on  the  ground 
that  an  act  of  Congress  constitutes  a  bar  to 
the  action,  but  it  is  not  made  to  appear 
from  the  record  that  the  money  sued  for  is 
within  the  description  of  the  act  claimed  to 
be  a  bar.  Civerpool,  N.  Y.  &  P.  S.  S.  Co.  v. 
Emigration  Comrs.  113  U.  S.  33,  28  L.  ed. 
899,  5  Sup.  Ct.  Rep.  352. 

But  a  motion  to  dismiss  is  properly  grant- 
ed where,  from  plaintiff's  opening  statement, 
it  appears  that  the  cause  of  action  did  not 
survive  to  the  plaintiff.  Hey  v.  Prime,  197 
Mass.  474,  17  L.R.A.(N.S.)  670,  84  K.  E- 
141. 

And  where  the  plaintiff's  opening  show? 
that  his  action  is  barred  by  limitations,  a 
dismissal  of  the  complaint  is  prof^r. 
Preusse  v.  Childwold  Park  Hotel  Co.  134 
App.  Div.  384,  119  N.  Y.  Supp.  98. 

And  where  it  shows  that  the  action  is 
based  on  a  contract  which  is  against  piiblie 
policy,  the  trial  court  may  direct  a  verdict. 
Oscanyan  v.  Winchester  Repeating  Arms  Co, 
103  U.  S.  261,  26  L.  ed.  539. 

So,  where  the  opening  statement  in  an  in- 
dictment against  a  member  of  Congress  for 
receiving  a  bribe  shows  that,  at  time  of  the 
commission  of  the  alleged  offense,  he  was  not 
a  member  of  Congress,  a  verdict  for  defend- 
*ant  is  properly  directed.  United  States  r. 
Dietrich,  126  Fed.  676. 

And  where  the  plaintiff's  opening  stat^ 
ment  shows  that  he  seeks  to  recover  under 
an  illegal  contract  whereby  he  undertook  t^ 
obstruct  the  course  of  justice,  and  obtain 
the  release  from  jail  of  a  person  so  that  he 
might  be  gotten  away,  and  not  appear  as  a 
witness,  a  verdict  for  the  defendant  is  prop- 
erly directed.  Crisup  v.  Grosslight,  79 
Mich.  380,  44  N.  W  621. 
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&  P.  R.  Co.  supra;  Lindley  v.  Atchison, 
T.  &  S.  F.  R.  Go.  47  Kan.  432,  28  Pac.  201 ; 
Johnson  v.  Spokane,  29  Wash.  730,  70  Pac. 
122;  Reading  v.  Puget  Sound  Iron  &  Steel 
Works,  36  Wash.  642,  79  Pac.  308;  Butler 
V.  National  Home,  144  XJ.  S.  64,  36  L.  ed. 
346,  12  Sup.  Ct.  Rep.  581;  Kluska  v.  Chi- 
cago,'97  111.  App.  665;  Leahy  v.  Stone,  su- 
pra; Scarritt  Furniture  Co.  v.  Moser,  su- 
pra; Wilson  V.  Spring,  64  111.  14;  1  Thomp. 
Trials,  269;  Crichfield  v.  Bermudez  Asphalt 
Paring  Co.  174  111.  466,  42  L.R.A.  347,  51 
y.  E.  552;  Wright  v.  Cudahy,  168  111.  86,  48 
N.  E.  39. 

Cartwrl^ht,    J.,    delivered    the    opinion 
of  the  court: 

This  is  a  suit  in  forcible  detainer  for  the 


possession  of  a  lot  in  Chicago,  begun  by 
Charles  F.  Pietsch,  the  appellee,  by  filing 
his  complaint  in  the  municipal  court  of 
Chicago  against  Otto  E.  Pietsch  and  Helen 
Pietsch,  appellants.  After  a  jury  had  been 
impaneled  and  sworn,  the  attorney  for  plain- 
tiff made  an  opening  statement  of  the  case 
to  the  jury  to  the  effect  that  the  defendants, 
who  are  husband  and  wife,  had  made  a 
mortgage  or  trust  deed  on  the  lot,  which 
was  foreclosed;  that  a  sale  was  made  under 
the  decree,  from  which  there  was  no  re- 
demption; that  a  deed  was  made,  in  pur- 
suance of  the  sale,  to  Charlotte  L.  Clark; 
that  the  property 'was  bouglit  from  her  by 
the  plaintiflT  for  $3,000  or  $4,000,  and  a 
deed  was  made  to  him;  that  the  defendants 
were  in  possession  of  the  premises  and  re- 


And  in  Wallace  v.  Vernon,  3  N.  B.  6. 
which  was  an  action  by  an  assignee  for  a 
breach  of  covenant,  it  was  held  that  a  non- 
suit should  b^  granted  where,  in  his  opening, 
he  showed  that  he  had  parted  with  his  es- 
tate in  the  property. 

So,  in  Lafitte  v.  Vanderwark,  41  Colo. 
270,  92  Pac.  694,  where  the  abstract  showed 
that  the  lower  court  dismissed  the  action  on 
the  opening  statement  of  plaintiff's  coun- 
sel, in  which  he  admitted  that  the  cause  had 
been  previously  litigated  and  the  judgment 
satisfied,  the  lower  court's  decision  was 
arhrmed,  although  the  counsel's  statement 
did  not  appear  in  the  record. 

Where  a  complaint  is  dismissed  on  the 
openin"^  of  counsel,  all  the  facts  referred 
to  in  his  opening  or  offers  of  proof  should  be 
considered,  including  facts  not  stated  in  the 
complaint,  unless  objection  to  proof  of  such 
aiiditional  facts  is  made  on  the  specific 
ground  that  it  is  not  admissible  under  the 
pleadings.  Clews  v.  Bank  of  New  York 
Xat  Bkg.  Asso.  105  N.  Y.  398,  11  N.  E. 
M4;  Kley  v.  Healy,  127  N.  Y.  555,  28  N.  E. 
i>93:   Robertson  v.  New  York,  7  Misc.  646, 

28  X.  Y.  Supp.  13,  afllrmed  in  149  N.  Y.  609, 
44  N.  E.  1128;  Scott  v.  New  York,  27  App. 
Div.  240,  50  N.  Y.  Supp.  191;  Roblee  v. 
Indian  Lake,  11  App.  Div.  435,  42  N.  Y. 
^upp.  326;  St.  James  Church  v.  Hunting- 
ton, 82  Hun,  125,  31  N.  Y.  Supp.  91. 

In  disposing  of  a  case  on  the  opening  of 
counsel,  nothing  should  be  taken  against  the 
party  making  the  statement'  without  full 
consideration;  for  it  is  not  a  detailed  state- 
ment of  all  the  evidence,  biit  ordinarily  a 
summary  of  what  is  intended  to  be  proven; 
and  the*  inferences  to  be  drawn  should  be 
a^  comprehensive  as  the  statement  will  jus- 
tifv.  Carr  v.  Delaware,  L.  &  W.  R.  Co. 
.  X.  J.  )  75  Atl.  928. 

And  counsel  should  be  given  opportunity 
to  explain  and  qualify  their  statements  and 
to  correct  any  omissions  or  errors  before 
the  court  acta  on  the  opening  statement. 
Oscanyan  v.  Winchester  Repeating  Arms  Co. 
and  United  States  v.  Dietrich,  supra. 

And  counsel  should  have  the  benefit  of  the 
presumption  that  they  did  not  intend  to 
make  a  statement  or  admission  that  would 
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be  fatal  to  their  case.    Gross  v.  Bennington, 
52  Wash.  417,  100  Pac.  846. 

So,  in  testing  the  correctness  of  the  dis- 
missal on  the  opening  statement  of  counsel, 
the  plaintiffs  must  be  treated  as  though 
they  have  proved  every  allegation  in  their 
complaint  and  in  the  opening  of  counsel. 
Carr  v.  Delaware,  L.  &  W.  R.  Co.  supra; 
Hannigan  v.  Smith,  28  App.  Div.  176,  50 
N.  Y.  Supp.  845;  Eckes  v.  Stetler,  98  App. 
Div.  76,  90  N.  Y.  Supp.  473. 

And  a  motion  for  judgment  upon  the 
pleadings  and  upon  the  admissions  and 
statements  of  plaintiff's  counsel  in  his  open- 
ing admits  that  counsel's  remarks  are  true. 
Roberts  v.  Colorado  Springs  &  I.  R.  Co.  45 
Colo.  188,  101  Pac.  59. 
•  Where  the  trial  court  had  expressed  its  in- 
tention of  directing  a  verdict  upon  the 
plaintiff's  opening  statement,  and  counsel 
attempted  to  remove  a  misapprehension  of 
facts  by  a  further  statement,  but  was  told 
to  make  his  statement  to  the  stenographer 
after  the  judge  finished  his  charge,  his 
statement  should  receive  the  same  consider- 
ation as  if  made  before  the  charge.  Barto 
V.  Detroit  Iron  &  Steel  Co.  155  Mich.  94, 
118  N.  W.  738. 

And  where,  after  the  expression  of  inten- 
tion to  direct  a  verdict  as  above,  the  plain- 
tiff offers  a  witness  to  prove  the  facts  al- 
leged in  his  declaration,  such  facts  must  be 
taken  as  established.  Ibid. 

W^here  a  complaint  is  dismissed  on  the 
opening  of  the  plaintiff's  counsel,  and  the 
opening  does  not  appear  in  the  appeal  book, 
it  will  be  presumed  that  such  statement  fol- 
lowed the  pleading  under  which  it  was 
made;  and  it  cannot  be  assumed,  even  -to 
support  a  judgment  on  appeal,  that  the 
opening  contained  either  a  fatal  admission 
or  anything  inconsistent  with  the  allega- 
tions of  the  complaint.  Kley  v.  Healy, 
supra. 

But  it  was  held  in  Johnson  v.  Spokane, 
29  Wash.  730,  70  Pac.  122,  that  where  a 
judgment  of  nonsuit  was  based  upon  the 
pleadings  and  on  the  opening  statement  of 
counsel,  and  the  record  on  appeal  did  not 
contain  the  opening  statement,  the  appeal 
should  be  dismissed,  since  sufficient  of  the 
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fused  to  surrender  possession  after  demand 
in  writing;  that  the  testimony  might  show 
there  was  some  talk  concerning  an  agree- 
ment that  if  the  defendants  would  pay  \o 
the  plaintiff  the  amount  of  money  that  was 
represented  by  his  purchase  of  the  prop- 
erty^  with  interest  and  costs,  within  a 
reasonable  time,  they  might  have  the  prop- 
erty and  he  would  deed  it  to  them;  that  if 
it  should  appear  there  was  an  agreement, 
the  plaintiff  was  still  willing  to  perform  it, 
but  that  he  was  claiming  the  possession 
of  the  property  in  the  suit.  An  attorney 
for  the  defendants  then  stated  to  the  jury, 
in    substance,    that    the'  defendant    Helen 


Pietsch;  being  the  owner  of  the  premises 
occupied  by  the  defendants  as  their  bom«, 
made  a  mortgage  on  the  same,  which  wu 
foreclosed;  that  about  the  time  when  tbe 
redemption  would  expire  she  went  to  tbe 
plaintiff,  her  brother-in-law,  and  wanted  him 
to  loan  her  the  amount  of  the  mortgage  and 
permit  her  to  remain  there ;  that  he  l^t  her 
have  the  money  as  a  loan,  but  said  he  wcold 
take  the  deed  in  his  own  name  as  security; 
that  he  put  up  something  over  $4,000;  that 
the  matter  ran  along  and  she  paid  him  back 
$1,000  at  one  time,  $150  at  ano^er,  and 
afterward,  $200  more ;  that  it  ran  along  for 
three  or  four  years  afterward,  and  she  hai 


record  was  not  presented  to  enable  the  court 
to  pass  intelligently  upon  the  questions 
raised. 

Where,  after  plaintiff  has  opened  his  case, 
the  court  dismisses  the  complaint  on  the 
ground  that  it  fails  to  constitute  a  cause  of 
action,  and  no  leave  to  amend  is  asked,  but 
an  appeal  is  taken,  the  complaint  on  appeal 
will  be  treated  as  if  it  had  been  demurred 
to;  and  the  only  question  is  whether  it 
sufficiently  states  a  cause  of  action.  Sheri- 
dan v.  Jackson,  72  N.  Y.  170. 

It  has  been  held  that,  on  a  motion  to  dis- 
miss, the  plaintiff  is  concluded  by  the  state- 
ment of  his  counsel  as  to  the  character  of 
the  cause  of  action  alleged  in  his  complaint, 
although  it  may  contain  another  good  one, 
since  all  reasonable  intendments  will  be  per- 
mitted in  support  of  a  ruling  of  the  court. 
Coyle  v.  Nics,  25  N.  Y.  Week.  Dig.  656,  6 
N.  Y.  S.  R.  194. 

It  was  held  in  Steele  ▼.  Wells,  49  N.  Y. 
S.  R.  046,  20  N.  Y.  Supp.  736,  that  the  com- 
plaint should  not  be  dismissed  on  the  mer- 
its upon  the  plaintiff's  opening  statement, 
but  that  a  simple  dismissal  of  the  complaint 
was  all  that  was  allowable. 

In  Massachusetts  it  is  held  that  if  the 
plaintiff  on  his  opei)ing  fails  to  state  a  case, 
the  defendant  may  request  that  a  verdict  be 
ordered;  and  the  judge,  in  his  discretion, 
may  either  then  give  a  decision,  or  wait  un- 
til the  plaintiff's  or  the  entire  evidence  has 
been  introduced  before  deciding  the  ques- 
tion. Hey  V.  Prime,  197  Mass.  474, 17  L.R.A. 
(N.S.)  570,  84  N.  E.  141. 

In  Wisconsin  it  is  held  that  the  practice 
of  granting  a  nonsuit  upon  the  opening 
statement  of  the  case  does  not  prevail. 
Fisher  v.  Fisher,  5  Wis.  472;  Haley  v.  West- 
em  Transit  Co.  76  Wis.  344,  45  N.  W.  16; 
Smith  V.  Commonwealth  Ins.  Co.  49  Wis. 
322,  6  N.  W.  804. 

The  court  in  Fisher  v.  Fisher,  supra,  said : 
"It  would,  undoubtedly,  be  very  convenient, 
and  might  frequently  save  the  expense  and 
delay  of  a  long  trial,  were  counsel  to  state 
in  their  opening  their  case  precisely  as  it 
could  be  established  by  competent  evidence, 
and  then  take  the  opinion  of  the  court  as  to 
whether  the  action  would  lie.  And  when  the 
trying  of  causes  is  confined  to  old  and  ex- 
perienced counsel,  there  might  not  be  much 
objection  to  such  a  practice.  But  we  are 
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not  aware  that  the  practice  of  granting  a 
nonsuit  upon  the  opening  of  counsel  has  ob- 
tained to  any  extent  in  this  state;  and, 
considering  the  peculiar  circumstances  of 
our  people,  and  tiie  fact  that  many  imp<:)r- 
tant  causes  are  necessarily  intrustea  to  in- 
experienced practitioners,  we  are  of  the  opin- 
ion that  the  adoption  of  such  a  rule  of  prac- 
tice would  be  dangerous  to  the  rights  of 
parties,  and  we  therefore  are  not  prepared 
to  sanction  it." 

And  in  Fletcher  ▼.  London  &  N.  W.  R.  Co. 
[1892]   1  Q.  B.  122,  it  was  held  that  the 
judge  at  the  trial  court  could  not,  without 
counsel's  consent,  nonsuit  the  plaintiff  on 
the  opening  of  counsel.     Lord  Esher  said: 
"I   am  of  opinion  that  the  learned  judge 
struck  too  soon.     I  will  state  the  proposi- 
tion in  its  broadest  form.    In  my  opinion  a 
judge  has  no  right,  without  the  consent  of 
the  plaintiff's  counsel,  to  nonsuit  the  plain- 
tiff upon  his  counsePs  opening  statement  M 
the  facts.     The  opening  of  counsel  may  be 
incorrect  in  consequence  of  his  having' had 
wrong  instructions.     Owing  to  some  act*:- 
dent,  even  with  the  greatest  care,  the  evi- 
dence of  the  witnesses  when  they  are  callovi 
may  differ  from  that  which  has  been  opeiu^i 
by  counsel.    ,It  is  for  that  very  reason  that 
a  right  of  reply  is  given  to  the  plaintiif? 
counsel,  and  in  recent  times  a  right  to  sum 
up  the  evidence  has  been  given  to  the  plain- 
tiff's  counsel   and   the   defendant's,   respec- 
tively, after  his  witnesses  have  beeii  callni. 
The  experience  of  judges  and  of  practition- 
ers shows  that  the  evidence  often  turns  (>ut 
to  be  somewhat  different  from  that  whie'i 
appears  in  the  instructions  given  to  counsel. 
Therefore  I  state  this  proposition  in  its  full 
extent, — a  judge  has  no  right  to  nonsuit  a 
plaintiff  upon  his  counsel's  opening  without 
the  consent  of  the  counsel." 

The  statute  in  Idaho  provides  that  a  judjr- 
ment  or  nonsuit  may  be  entered  "by  the 
court,  upon  motion  of  the  defendant.  When, 
upon  the  trial,  the  plaintiff  fails  to  prove  3 
sufficient  case  for  the  jury."  Under  this  act 
the  fact  that  the  opening  statement  of 
plaintifTs  counsel  fails  to  state  facts  suffi- 
cient to  authorize  a  recovery  is  not  a  ground 
for  a  nonsuit.  Wheeler  v.  Oregon  R,  &  Nav. 
Co.  16  Idaho,  376,  102  Pac.  347. 
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another  piece  of  property  upon  which  there 
xvai»  a  mortgage  of  $8,800,  and  he  said  he 
would  loan  her  enough  money  to  take  that 
in.  The  attorney  for  the  plaintiff  objected 
to  the  statement  relating  to  other  property, 
and  the  attorney  for  the  defendants  said 
that  he  wanted  to  state  to  the  jury  that 
the  plaintiff  got  his  money  back  by  means 
»f  a  mortgage  upon  the  other  piece  of  prop- 
erty and  this  one;  but  the  court  sustained 
the  objection  and  an  exception  was  taken 
to  the  ruling.  Continuing,  the  attorney 
i^tated  that  the  amount  was  $4,283.98  upon 
which  payments  had  been  made,  and  that  it 
was  agreed  that  Mrs.  Pietsch  should  remain 
in  possession  of  the  premises  and  was  en- 
titled to  remain  there.  The  court  then 
Kaid:  "I  assume  you  have  stated  all  of  your 
defense,"  and  the  attorney  replied,  "Yes, 
sir."  whereupon  the  court  instructed  the  jury 
to  return  a  verdict  finding  the  defendants 
^ilty  of  unlawfully  withholding  possession 
('(  the  premises,  and  that  the  right  of  pos- 
i^sion  waa  in  the  plaintiff.  The  jury  re- 
tnmed  a  verdict  accordingly,  and  the  court, 
after  overruling  a  motion  for  a  new  trial, 
entered  judgment  on  the  verdict  The  ap- 
pellate court  for  the  first  district  affirmed 
the  jndgment,  and  granted  a  certificate  of 
importance  and  an  appeal  to  this  court. 

When  the  jury  had  been  sworn  to  try  the 
issues  and  render  a  verdict  according  to  the 
evidence,  it  was  the  privilege  of  the  attor- 
ney for  each  party,  if  he  saw  fit  to  do  so,  to 
make  an  opening  statement  of  what  he  ex- 
pected to  prove.  Such  a  statement  is  not 
intended  to  take  the  place  of  a  declaration, 
complaint,  or  other  pleading,  either  aa  a 
^'tatement  of  a  legal  cause  of  action  or  a 
^egal  defense,  but  is  intended  to  advise  the 
jury  concerning  the  questions  of  fact  in- 
volved, so  as  to  prepare  their  minds  for  the 
evidence  to  be  heard.  How  full  it  shall  be 
made,  within  reasonable  limits,  is  left  to  the 
discretion  of  the  attorney;  but  the  only 
purpose  is  to  give  the  jury  an  idea  of  the 
nature  of  the  action  and  defense..  To  relate 
the  testimony  at  length  will  not  be  tol- 
erated. 1  Thomp.  Trials,  267.  A  party  is 
•-btitled  to  introduce  evidence  and  prove  a 
cuise  of  action,  or  to  defend  against  evi- 
<!trnc<'  tending  to  sustain  a  cause  of  action, 
'{  DO  statement  at  all  is  made,  and  is  not 
^•iiiined  in  the  introduction  of  evidence  to 
the  statement  made  in  the  opening,  if  one  is 
Q.ade.  The  opening  statement  may  be 
vrung  as  to  some  facts,  and  there  is  no  re- 
quirement that  it  shall  give  all  the  facts 
of  the  case»  which  may  turn  out  to  be 
<iitT*r4nit  from  the  statement.  The  argu- 
ment that  a  court  may  direct  a  verdict,  not 
tipoD  the  evidence  or  the  want  of  evidence, 
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but  upon  the  statement  of  an  attorney,  rests 
mainly  upon  the  power  of  an  attorney  to 
make  admissions  binding  upon  his  client 
and  to  waive  his  rights.  There  is  no  dis- 
pute about  the  authority  of  an  attorney  to 
admit  facts  on  the  trial  and  waive  the 
necessity  of  introducing  evidence  as  to  such 
facts,  but  the  authorities  cited  relate  to 
such  admission  in  the  trial  of  the  case. 
That  the  opening  statement  to  the  jury 
cannot  be  treated  as  an  admission  of  facts 
binding  upon  the  client  was  decided  in  Lusk 
V.  Throop,  189  111.  127,  69  N.  E.  529,  wliere 
the  refusal  of  an  instruction  that  any  state- 
ment made  by  the  attorney  for  the  plaintifl's 
in  his  opening  statement,  abouir  what  the 
evidence  would  show,  was  as  binding  upon 
the  plaintiffs  as  if  the  plaintiffs  themselves 
had  made  such  statement^  and  as  such 
should  be  considered  by  the  jury  in  making 
their  verdict,  was  indorsed  by  this  court. 
If  the  jury  could  not  treat  statements  of 
an  attorney,  in  his  opening  statement,  as  to 
what  the  evidence  would  show,  -  as  admis- 
sions of  fact,  binding  on  the  client,  and  con- 
sider the  same  in  making  up  their  verdict^ 
the  same  rule  must  necessarily  be  applied 
to  the  court,  and  it  follows  that  there  was 
no  admission  here  of  the  cause  of  action  or 
that  there  was  no  defense  to  it.  Even  if  it 
could  be  said  that  the  attorney  admitted 
that  the  legal  title  to  the  lot  was  in  the 
plaintiff,  and  the  title  could  not  be  tried  in 
forcible  detainer,  there  was  no  attempt  to 
try  the  question  of  title.  The  title  was  not 
involved  and  could  not  be  tried  or  deter- 
mined, but  it  did  not  necessarily  follow 
that  the  plaintiff  was  entitled  to  the  posscs- 
s'ion  of  the  property.  The  law  in  England 
is,  that  a  court  cannot  take  such  action  a» 
was  taken  in  this  case  upon  an  opening 
statement.  In  Fletcher  v.  London  &  N.  W . 
R.  Co.  65  L.  T.  N.  S.  605,  the  judge  non- 
suited the  plaintiff  on  the  ground  that  the 
opening  statement  did  not  show  any  cause 
of  action,  and  it  was  held  that  the  judge 
at  the  trial  had  no  riglit  to  nonsuit  a  plain- 
tiff upon  his  counsel's  opening  statement 
without  the  consent  of  his  counsel.  It  was 
pointed  out  that  a  suitor  might  lose  his 
case  because  his  counsel  had  omitted  or 
misstated  something  in  the  opening,  and  the 
course  adopted  in  that  case  was  condemned 
as  most  dangerous  to  the  rights  of  litigants. 
The  law  is  the  same  in  Wisconsin.  Fisher 
V.  Fisher,  6  Wis.  472;  Haley  v.  Western 
Transit  Co.  76  Wis.  344,  45  N.  W.  16.  The 
same  argument  was  made  to  the  Wisconsin 
court  that  is  made  here, — that  it  would  be 
convenient  and  conduce  to  the  speedy  ad- 
ministration of  the  law  and  justice  to  per- 
mit the  court  to  decide  the  case  upon  an 
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opening  statement, — ^but  while  that  was 
conceded  by  the  court,  the  practice  was  con- 
sidered too  dangerous  to  the  rights  of 
clients  to  be  sanctioned.  It  is  undoubtedly 
true  that  the  method  adopted  in  this  case 
would  be  expeditious,  and  if  there  were  no 
omissions  or  jdefects  in  the  statement,  and 
it  was  certain  that  the  evidence  would  turn 
out  in  accordance  with  it,  the  court  might 
be  enabled  to  do  justice;  but  it  would  be  a 
still  more  expeditious  method  and  equally 
conduce  to  the  ends  of  justice  for  the  court 
to  call  up  the  attorneys  and  examine  them 
and  decide  the  case  on  what  they  say  before 
calling  a  jury,  whereby  much  time,  labor, 
and  expense  would  be  saved.  But  if  par- 
ties have  a  right  to  a  trial  by  jury  of  the 
issues  made  by  the  pleadings,  the  verdict 
must  rest  upon  evidence  or  want  of  evi- 
dence, and  not  upon  opening  statements. 

The  decision  chiefly  relied  upon  in  sup- 
port of  the  ruling  of  the  court  was  made 
in  Oscanyan  v.  Winchester  Kepeating  Arms 
Co.  103  U.  S.  261,  26  L.  ed.  639;  but  that 
was  a  case  where  the  statement  disclosed  a 
contract  that  was  void,  as  being  corrupt  in 
itself  and  prohibited  by  morality  and  public 
policy.  The  statement  was  that  the  plain- 
tiff sued  for  commissions  on  a  sale  of  arms 
to  the  Turkish  government,  of  which  he  was 
tlien  consul  general  at  the  port  of  New 
York,  and  no  court  would  entertain  any 
action  upon  such  a  contract.  Counsel  for 
appellee  is  unable  to  perceive  any  difTerence 
between  stating  a  corrupt  cause  of  action, 
contrary  to  public  policy  and  good  morals, 
and  failing  to  state  a  good  cause  of  action 
or  defense;  but  the  difTerence  is  quite  ajv 
parent.  If  a  cause  of  action  is  such  as  no 
court  would  entertain,  a  court  is  bound  to 
raise  the  question  in  the  interest  of  due  ad- 
ministration of  justice,  and  not  for  the  bene- 
fit or  in  the  interest  of  either  party. 
Whether  a  claim  of  illegality  is  made  by 
the  pleadings  or  not,  parties  cannot  com- 
pel a  court  to  adjudicate  upon  alleged  riglits 
growing  out  of  a  contract  void  as  against 
public  policy,  or  in  violation  of  public  law. 
Wright  V.  Cudahy,  168  111.  86,  48  N.  E.  39; 
Crich field  v.  Bermudez  Asphalt  Paving  Co. 
174  111.  466,  42  L.R.A.  347,  51  N.  E.  552.  In 
this  case  the  defendants  had  moved  for  a 
•continuance  for  a  limited  time,  and  urged 
as  a  ground  that  their  remedy  against  the 
action  was  in  equity,  and  that  they  desiretf 
to  proceed  in  a  court  of  equity;  but  the 
continuance  was  denied,  and  the  grounds 
jrftated  in  support  of  the  motion  formed  no 
basis  for  directing  the  verdict.  The  judg- 
ments of  the  Appellate  Court  and  the  Mu- 
nicipal Court  are  reversed,  and  the  cause  is 
remanded  to  the  Municipal  Court. 
29  L.R.A.{N.S.) 
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HERMAN  SCHUSTER 

I 

V. 

ANTON  SCHUSTER  et  al. 
(84  Neb.  98,  120  N.  W.  948.)  j 

Cotenants  —  accounting. 

1.  A  tenant  in  common  who  is  in  sok. 
exclusive,  and  adverse  possession  under 
claim  of  title  is  liable  to  his  cotenant  for 
an  accounting  for  rents  and  profits.  { 

Limitation  of  action  —  cotenants  —  ac- 
counting. 

2.  An  action  for  the  recovery  of  rent? 
and  profits  from  a  cotenant  is  not  barred 
by  the  statute  of  limitations  until  foor 
years  have  elapsed  from  the  accruing  of 
such  action. 

Cotenants  —  creation  of  relation  —  evi- 
dence —  sufficiency. 

3.  A.,  J.,  L.,  and  H.,  brothers,  by  join: 
contributions  of  labor  and  money,  pur- 
chased 320  acres  of  farm  land,  taking  th* 
title  in  the  names  of  all  the  brothers.  T^ 
evidence  examined,  discussed  in  the  opin- 
ion, and  held,  the  brothers  are  tenants  in 
common,  and  H.  may  lawfully  prosecute 
and  maintain  an  action  for  partition  and 
for  rents  and  profits. 

(April  13,  1909.) 

Headnotes  by  Dean,  J. 

Note.  —  Liability  of  cotenants  to  ac- 
count for  tise  and  occupation  or  rtnU 
and  profits. 

The  earlier  cases  on  this  subject  are  pre 
sented  in  a  note  to  the  case  of  Gage  v.  Ga;.'*'. 
28  L.R.A.  829. 

As  shown  in  the  earlier  note,  at  comnn^n 
law  one  cotenant  is  not  required  to  pay  rt-i  t 
for  the  use  and  occupation  of  the  premi^^ 
while  he  remains  in  possession,  in  the  al- 
sence  of  an  agreement  to  the  contrarj-,  un- 
less he  excludes  his  cotenant;  but  if  he  re- 
ceives rent  from  a  third  person,  he  must  ac- 
count for  it.  The  reason  for  the  rule  it 
that  eacli  tenant  is  entitled  to  the  occupa- 
tion of  the  premises,  and  possession  of  one 
tenant  in  common,  or  joint  tenant,  is  c-n 
atructivcly  the  possession  of  all,  the  p^^-^fi?- 
sion  of  one  being  deemed  to  be  for  the  bene- 
fit of  himself  and  his  cotenant. 

Mere    occupation    without    ouster. 

In  harmony  with  Thurstix  v.  BROw:^,the 
majority  of  the  cases  hold  that  the  mere  u* 
and  occupation  of  the  common  property  li'^^* 
not  render  a  tenant  in  common  liable  to  hii 
cotenant  for  rent. 

As  shown  in  the  earlier  note,  however,  a 
diff'erent  rule  prevails  in  some  juris<Iiction-. 
The  reason  for  this  diff'erence  of  opinicvn.  i' 
the  absence  of  other  express  statutory  au- 
thority, is  probably  due  to  the  constructiofi 
placed*  upon  the  statute  of  4  and  5  Anoe, 
chap.  16,  §  27,  which  rendered  a  joint  tenant 
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C^ROSS  APPEALS  from  a  judgment  of 
/  the  District  Court  for  Polk  County  in 
au  action  to  partition  certain  real  estate 
and  for  an  accounting  for  rents  and  profits 
inereof;  plaintiff  appealing  from  so  much 
of  the  judgment  as  denied  an  accounting, 
and  defendants  appealing  from  so  much  as 
decreed  partition.  Reversed  on  plaintiffs 
appeal. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  M.  Cornelius,  for  plaintiff: 

Plaintiff  is  entitled  to  rents  and  profits 
for  the  four  years  preceding  the  institution 
of  the  suit  therefor. 

Names  ▼.  Names,  48  Neb.  701,  67  N.  W. 
751;  Miller  v.  Mills,  4  Neb.  362. 

Messrs.  J.  J.  SulllTan  and  J.  G.  Reed- 
er,  for  defendants: 

The  plaintiff  never  paid  any  consideration 
for  the  land,  and  his  rights  and  ownership 
therein  are  measured  by  the  contract,  which 
^ave  an  option  for  the  purchase  of  an  in- 
terest in  the  land  after  attaining  his  ma- 
jority. 

Ide  T.  Leiser,  10  Mont.  6,  24  Am.  St.  Rep. 
17,  24  Pac.  605;  Coleman  v.  Applegarth,  68 


Md.  21,  6  Am.  St.  Rep.  417,  11  Atl.  284; 
Englebert  v.  Troxell  (Englebert  v.  Prit- 
chett)  40  Neb.  195,  26  L.R.A.  177,  42  Am. 
St.  Rep.  665,  68  N.  W.  852;  Askey  v.  Wil- 
liams, 74  Tex.  294,  5  L.R.A.  176,  11  S.  W. 
1101. 

In  the  absence  of  special  equities  in  fa- 
vor of  the  plaintiff,  a  court  of  equity  will 
not  award  partition,  where  the  joint  owners 
have  covenanted  between  themselves  that 
the  estate  shall  be  held  and  enjoyed  in  com- 
mon only,  and  for  a  particular  use,  which 
enters  into  the  consideration  creating  it. 

Oliver  v.  Lansing,  50  Neb.  837,  70  N.  W. 
369;  Hill  v.  Reno,  112  111.  154,  54  Am.  Rep. 
222;  Latshaw's  Appeal,  122  Pa.*  142,  9  Am. 
St.  Rep.  76,  15  Atl.  676. 

Dean,  J.,  delivered  the  opinion  of  the 
court : 

The  Schuster  familv  came  to  the  United 

• 

States  from  Austria  in  1877,  arriving  in 
Platte  county,  Nebraska,  in  midsummer  of 
that  year.  The  members  of  the  family  in- 
volved in  this  action  consist  of  the  four 
sous,   Anton,   Julius,   Louis,   and    Herman, 


or  tenant  in  common  liable  to  his  cotenants 
"fur  receiving  more  than  comes  to  his  just 
share  or  proportion."  The  construction 
placed  upon  the  statute  by  the  English 
cuurts  was  that  the  act  only  intended  to 
make  the  tenant  accountable  for  receiving 
from  a  stranger,  on  account  of  rents  and 
profits  of  the  property,  more  than  his  just 
share,  and  not  for  the  mere  use  and  occu- 
pation. This  construction  has  been  followed 
Iv  some  of  the  American  courts,  while  oth- 
ers hold  that  the  word  "receive,"  as  used  in 
the  statute,  literally  meant  a  receiving  of 
the  profits  as  well  as  of  use  and  occupation, 
and  renting  out  of  the  property. 

See,  in  this  connection,  subd.  III.  of  the 
earlier  note   (28  L.R.A.  832). 

In  the  following  cases  it  was  held  that 
the  mere  use  and  occupation  of  the  common 
property  does  not  render  the  occupying  ten- 
ant liable  to  account  to  his  cotenants  for 
ttuch  use:  McCaw  y.  Barker,  115  Ala.  543, 
^  So.  131;  Ryason  y.  Dunten,  164  Ind.  85, 

73  X.  E.  74;  Hixon  v.  Bridges,  18  Ky.  L. 
Kep.  1068,  38  S.  W.  1046;  McLaughlin  v. 
McLaughlin,  80  Md.  115,  30  Atl.  607;  Kirch- 
gassner  v.  Rodick,  170  Mass.  543,  49  N. 
E.  1015;  Carroll  v.  Carroll,  188  Mass.  558, 

74  N.  E.  913;  Biglow  y.  Biglow,  75  App. 
Div.  93,  77  N.  Y.  Supp.  716;  VVilles  v. 
Loomis,  94  App.  Div.  67,  87  N.  Y.  Supp. 
l'»S6;  Cole  y.  Cole,  57  Misc.  490,  108  N.  Y. 
^upp.  124;  Solomon  v.  Rogers,  13  Pa.  Super, 
^t.  70;  Cannon  v.  Stevens,  88  Ark.  610, 
115  S.  W.  388. 

The  reason  for  the  rule  is  stated  in  the 
Ia.n  case  as  follows:  "The  occupation  of 
•  .  .  [a  tenant  in  common]  so  long  as  he 
<loes  not  exclude  the  other  is  but  the  exer- 
<'i«  of  a  legal  right.  If,  for  any  reason,  one 
4ora  not  choose  to  assert  the  right  of  com- 
mon enjoyment,  the  other  is  not  obliged  to 
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stay  out;  and  if  the  sole  occupation  of  one 
could  render  him  liable  therefor  to  the  oth- 
ers, his  legal  right  to  the  occupation  would 
be  dependent  upon  the  caprice  or  indolence 
of  his  cotenant." 

A  son  who,  after  the  death  of  his  father, 
continues  as  before  to  reside  upon  the  fath- 
er's farm  with  his  two  sisters,  without  ob- 
jection from  them  or  the  other  heirs,  or  any 
agreenient  respecting  rents  or  profits,  is  un- 
der no  obligation  to  account  for  rents  and 
profits,  as  he  is  a  cotenant,  in  possession 
with  the  consent  of  the  other  cotenants. 
Owings  y.  Owings,  150  Mich.  609,  114  N.  W. 
393. 

And  a  tenant  in  common  will  not  be  re- 
quired to  pay  rent  to  his  cotenants  for  the 
use  of  a  part  of  a  dwelling  house,  where  tlie 
use  is  not  such  as  to  amount  to  a  denial  of 
the  rights  of  the  cotenants,  and  there  is 
nothing  to  prevent  them  from  equally  en- 
joying the  property.  Lloyd  v.  Turner,  70 
N.  J.  Eq.  425,  62  Atl.  771. 

And  so  a  tenant  in  possession  of  a  farm 
is  not  liable  to  his  cotenants  for  the  use  of 
the  common  property,  where  there  is  noth- 
ing to  show  that  he  has  refused  possession 
to  his  cotenants,  and  it  also  appears  that 
there  never  was  a  net  income.  Rose  v. 
Cooley   (N.  J.  Eq.)   62  Atl.  867. 

In  Moreland  v.  Strong,  115  Mich.  211, 
69  Am.  St.  Rep.  553,  73  N.  W.  140,  it  was 
held  that  the  rule  that  a  tenant  in  com- 
mon, in  possession  by  consent  of  his  co- 
tenant,  cannot  be  required  to  account  to  the 
latter  for  a  share  of  the  profits  arising  from 
his  use  of  the  premises,  cannot  be  carried 
so  far  as  to  permit  the  tenant  in  possession 
to  have  the  exclusive  use  of  the  premises, 
after  entry  or  demand  of  possession,  until 
the  growing  crops  are  matured;  that  as  to 
such  crops,  the  cotenant  may  be  permitted 
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who  were  all  minors  when  they  came  to 
America;  Anton,  the  eldest,  then  being 
about  fifteen  years  of  age.  After  a  brief 
residence  in  Columbus,  the  family,  consist- 
ing of  the  parents,  the  four  sons,  and  one 
or  more  minor  children  who  are  not  involved 
in  this  suit,  moved  onto  a  rented  farm  in 
Platte  county,  upon  which  they  resided  and 
fanned  until  1885  or  1886,  when  the  father 
of  the  household  and  the  boys  together  pur- 
chased a  farm  in  Polk  county,  taking  the 
title  in  the  father's  name,  and  upon  which 
for  many  years  was  maintained  the  Schus- 
ter family  home;  final  payment  of  the  pur- 
chase price  being  made  about  the  year  1896 
from  the  proceeds  of  the  farm  and  the  joint 
earnings  of  the  father  and  his  boys.  The 
testimony  shows  that^  by  the  industry  and 


united  effort  of  the  father  and  his  boyi, 
both  before  and  for  a  period  long  after  the 
latter  attained  their  majority,  consideiibk 
property,  both  real  and  personal,  besides  the 
home  farm,  was  accumulated  by  them  asd 
held  jointly.  This  action  was  brought  is 
Polk  county  by  Herman  Schuster,  plaintiff 
and  appellee,  the  youngest  of  the  brothen, 
and  who  is  hereinafter  called  the  plaintiff, 
for  an  accounting  of  rents  and  profits  and 
for  a  partition  of  320  acres  of  farm  land  in 
Polk  county,  purchased,  as  he  alleges,  ud 
paid  for  jointly  by  him  and  his  brothers, 
the  record  title  thereof  standing  in  the  name 
of  himself  and  the  defendants.  In  June. 
1899,  the  plaintiff,  who  testifies  he  was  th^n 
twenty-seven  years  of  age,  went  to  the  city 
of  Columbus  to  engage  in  the  business  of 


to  share  the  proceeds  in  an  accounting  in 
equity  upon  a  bill  filed  for  partition. 

In  Bennett  v.  Bennett,  84  Miss.  493,  36 
So.  ,452,  it  was  held  that  an  occupying 
tensLut  is  not  liable  to  the  others  for  rents 
unless  he  had  occupied  more  than  his  pro- 
portionate share  of  the  land;  and  then  only 
for  the  rent  of  the  excess. 

In  Spellbrink's  Estate,  15  Pa.  Co.  Ct. 
606,  it  was  held  that  tenants  in  common 
who  are  also  trustees,  and  who  occupy  part 
of  the  common  realty,  are  liable  to  their 
cotenants  for  a  reasonable  rent  for  the  same. 

And  in  Sharp  v.  Zeller,  114  La.  550,  38 
So.  449,  it  was  held  that  a  joint  owner  in 
possession  was  accountable  to  his  cotenants 
for  rent. 

So,  also  in  Stephens  v.  Hewitt  (Tex.  Civ. 
App.)  77  S.  W.  229,  it  was  held  that  a  ten- 
ant in  common  who  is  in  possession  must 
account  for  the  rents  and  profits,  although 
ignorant  of  the  title  of  his  cotenants. 

So,  a  tenant  in  common  who  is  suffered 
by-  his  cotenants  to  sink  and  operate  gas 
wells  on  the  common  property  must  account 
to  them  for  their  share  of  the  net  proceeds 
of  such  wells.  Dangerfield  v.  Caldwell,  81 
C.  C.  A.  400,  151  Fed.  654. 
.  In  Pennsylvania,  a  tenant  in  possession 
may  be  made  to  account  to  the  other  co- 
tenants  by  reason  of  the  act  of  June  24, 
1895  (Pamph.  Laws,  273).  Lancaster  v. 
Flowers,  208  Pa.  199,  57  Atl.  626. 

And  so,  also,  in  South  Carolina,  the  oc- 
cupying tenant  is  accountable  to  his  coten- 
ant  for  the  net  profits  arising  from  his 
use  of  the  common  property,  in  excess  of 
his  share  in  the  property.  Cain  v.  Cain, 
53  S.  C.  350,  69  Am.  St  Rep.  683,  31  S.  E. 
278. 

But  a  father,  as  occupying  tenant,  is  not 
required  to  account  for  rents  and  profits 
used  in  maintaining  his  minor  children,  who 
also  resided  on  the  common  property  and 
are  his  cotenants.    Ibid. 

In  an  action  by  one  tenant  in  common 
against  another,  to  recover  the  plaintiff'^ 
share  of  the  rentals  for  the  common  prop- 
erty, collected  by  the  defendant,  the  plain- 
tiff cannot  recover  from  the  defendant  for 
the  latter's  use  and  occupation  of  the  prem- 
29  L.R.A.(N,S.) 


ises,  unless  he  has  made  such  an  averment 
in  his  statement  of  claim.  Dorranoe  t. 
Ryon,  35  Pa.  Super.  Ct.  180. 

This  note  does  not  include  cases  involv- 
ing an  accoimt  for  minerals,  etc^  taJ^en 
from  the  common  property,  as  those  are 
things  not,  in  a  proper  sense,  the  products 
of  the  land,  realized  from  its  use  as  rents 
and  profits,  but  are  a  part  of  the  land  it- 
sell,  and  operate  as  a  diminution  of  the 
estate. 

Construction  of  state  statutes. 

A  statute  entitled,  "An  Act  to  Provide 
for  the  Liabili^  of  Tenants  in  Common,  in 
Possession,  to  Their  Cotenants,  Out  of  Po»* 
session,"  was  held  in  Wells  v.  Becker,  24 
Pa.  Super.  Ct  174,  not  to  apply  to  tenants 
under  a  lease  for  years,  but  as  intended  to 
affect  such  owners  of  real  estate  as  are  joint 
tenants,  or  tenants  in  common,  at  common 
law.  The  court  said  that  the  term  "re&l 
estate,"  as  used  in  the  statute^  did  not  ap- 
ply to  a  chattel  real,  such  as  a  leasebold. 

Under  a  statute  providing  that  where  s 
cotenant  exercised  exclusive  ownership,  de- 
stroyed or  otherwise  injured  property  held 
in  joint  tenancy,  or  tenancy  in  common,  the 
parl^  aggrieved  should  have  his  action  for 
the  injury  in  the  same  manner  as  he  would 
have  had  if  such  joint  tenancy  in  common 
had  not  exist^,  one  tenant  may  be  held 
accountable  to  his  cotenant  for  the  m^ie 
use  and  occupation  of  the  conmion  propertv, 
and  also  for  rents  and  profits  collected 
from  third  persons  for  the  use  of  the  prop- 
erty, on  the  ground  that  the  use  of  the  prop- 
erty by  the  cotenant  would  be  the  assump 
tion  and  exercise  of  exclusive  ownership 
over  it,  and  the  nonoccupying  cotenant 
would  be  the  party  aggrieved,  within  the 
meaning  of  the  statute.  Ayotte  ▼.  Nade«u, 
32  Mont.  498,  81  Pac.  145. 

Under  a  statute  requiring  an  occupTing 
tenant  to  account  to  his  cotenant  for  the 
profits  received  by  him  in  excess  of  hi» 
share  or  proportion,  an  infant  tenant  in 
common  has  the  same  ri^ht  as  an  adult 
tenant  in  common  to  require  the  oocupjing 
tenant  to  account;  but  where  he  does  ac* 
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maoafaeturing  scales,  and  it  appears  the 
father  and  the  sons  were  then  the  owners 
of  tLree  quarter  sections  of  land,  one  quar- 
ter section  being  the  home  farm,  with  the 
title  in  the  name  of  the  father,  and  a  half 
section  with  the  title  in  the  names  of  the 
four  sons  jointly,  and  in  which  latter  tract 
the  father  has  no  claim  or  interest,  about 
$3,600  in  cash,  and  a  considerable  amount 
of  personal  property,  all  of  the  land  having 
been  boug^  and  paid  for  by  the  joint  earn- 
ings of  the  family  and  from  the  sale  of  the 
products  of  the  farms.  The  ownership  of 
the  half  section  of  land  standing  in  the 
names  of  the  Schuster  brothers,  parties 
hereto,  and  the  right  of  plaintiff  to  partic- 
ipate in  the  rents  and  profits  arising  there- 


from, are  the  questions  in  dispute  between 
the  plaintiff  and  the  defendants. 

In  his  petition  the  plaintiff  alleges,  in 
substance,  that  himself  and  the  defendants 
Anton,  Julius,  and  Louis  Schuster,  who  are 
hereinafter  called  the  defendants,  "now  are, 
and  for  more  than  five  years  have  been, 
seised  in  fee  and  tenants  in  common  each  of 
the  undivided  fourth  of  the  S.  E.  i  of  sec- 
tion 11  and  the  N.  W.  i  of  section  13,  all 
in  township  15,  range  3  W.,  in  Polk  coun- 
ty, Nebraska;"  that  defendants  have  exr 
clusively  used  and  occupied  said  premises 
for  eight  years;  that  the  rental  value  of 
plaintiff^s  interest  therein  is  $160  per  year, 
and  is  unpaid.  The  defendants  filed  a  joint 
answer,  denying  generally  the  allegations  of 
the  petition,  and  alleging  that  on  May  26, 


count,  his  liability  is  fixed  by  the  same 
method  of  calculation  with  respect  to  in- 
terest as  applies  to  others  who  have  re- 
ceired  and  retained  the  property  of  an  in- 
fant. Watte  V.  Watte,  104  Va.  269,  51  S. 
E.359. 

Under  a  statute  providing  that  where  a 
tenant  "shall  teke  and  use  the  profite  or 
benefits**  of  the  estete  in  a  greater  propor- 
tion than  his  interest,  he  shall  account 
therefor  to  his  cotenants,  such  tenant  is 
liable  to  account  to  the  extent  of  the  ren- 
tal value  of  the  premises.  McParland  ▼. 
Urkin,  155  111.  84,  39  N.  E.  609. 

A  statute  rendering  a  joint  tenant  or 
tenant  in  common,  using  the  common  land 
exclusively,  liable  to  his  cotenante  for  use 
and  occupation,  does  not  change  the  com- 
mon-law rule  as  to  parceners,  under  the  rule 
(f  construction  of  stetutes  that  the  men- 
tion of  one  is  the  exclusion  of  the  other, 
and  the  court  will  presume  that  the  law- 
makers did  not  change  the  common-law  rule 
a»  to  parceners.  Ward  ▼.  Ward,  40  W.  Va. 
''II.  29  L.R.A.  449,  52  Am.  St.  Eep.  911, 
21  S.  E.  746. 

A  statute  which  provides  that  one  ten- 
int  in  common  may  maintain  an  action 
for  money  had  and  received  against  his  co- 
Urnant  for  receiving  more  than  his  just  pro- 
portion of  the  rents  and  profits,  and  which 
ii  construed  to  justify  a  recovery  only  for 
faoneys  actually  received,  exclusive  occu- 
'ancy  not  being  sufficient  te  create  a  lia- 
>itity  under  the  statute,  doed  not  impair 
tU  riifht  of  a  tenant  against  whom  the 
I'remises  have  been  held  adversely  by  his 
'  tenant,  to  have  an  allowance  made  in  par- 
tition proceedings  for  the  value  of  the  use 
*rd  (>rcupaDcv.  Fenton  v.  Miller,  116  Mich. 
15.  72  Am.  St.  Rep.  502,  74  N.  W.  384. 

Occupation  under  an  agreement. 

A»  shown  in  the  earlier  note,  it  is  eom- 
r*tent  for  cotenante  to  make  valid  con- 
tnrt?  with  reference  to  the  use  of  a  part 
:»T  the  whole  of  the  common  property,  or 
tn  act  as  agente  for  the  collection  of  the 
recti  and  profite. 

The  rule  that  an  action  between  coten- 
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ante  will  not  lie  for  rent  does  not  apply 
whQre  there  is  a  contract  to  pay.  Elliott 
V.  Knight,  64  111.  App.  87. 

The  exclusive  use  by  one  is  a  sufficient 
consideration  to  support  his  promise  to  pay 
rent  at  a  stipulated  rate.  Ayotte  v.  Na- 
deau,  supra. 

And  a  tenant  in  common  who  occupies 
the  premises  under  an  understending  that 
rent  shall  be  paid  may  be  charged  therefor 
in  a  suit  for  partition.  Wettlaufer  v.  Ames, 
133  Mich.  201,  103  Am.  St.  Rep.  449,  94 
N.  W.  950. 

And  a  tenant  in  common  who  occupies 
the  whole  estate  under  an  oral  agreement  to 
pay  his  cotenant  for  the  occupancy  is  lia- 
ble to  the  latter  in  an  action  at  law  for 
the  agreed  price  and  rental.  Chapman  v. 
Duffy,  20  Colo.  App.  471,  79  Pac.  740;  El- 
liott V.  Knight  supra. 

And  where  there  is  an  agreement  by  the 
occupying  tenant  to  pay  for  such  occupa- 
tion, although  not  definite  in  amount,  he 
may  be  held  to  account  for  the  reasonable 
rental  of  such  property  in  an  action  at  law. 
Carroll  v.  Carroll,  188  Mass.  558,  74  N.  E. 
913. 

And  to  the  same  effect  is  Peirce  v.  Peirce, 
199  Pa.  4,  48  Atl.  689,  where  it  was  held 
that  where  one  tenant  in  common  agreed 
to  pay  his  cotenant  rent  at  an  amount  to 
be  "thereafter  agreed  upon,"  an  action  of 
assumpsit  could  be  maintained  for  the  use 
and  occupation  upon  the  failure  of  the  par- 
ties subsequently  to  agree  upon  a  fixed  sum. 

Upon  one  tenant  in  common  leasing  his 
moiety  to  his  cotenants,  the  parties  are  sub- 
ject to  the  obligations  and  entitled  to  the 
rights  of  landlord  and  tenant.  Schmidt  v- 
Constans,  82  Minn.  347,  83  Am.  St.  Ilep, 
437,  85  N.  W.  173. 

And  a  tenant  in  common  in  possession  by 
consent,  without  limit  of  time,  is  a  tenant 
at  will,  or  from  year  to  year.  Gregg  v. 
Roaring  Springs  Land  &  Min.  Co.  97  Mo. 
App.  44,  70  S.  W.  920. 

But  such  a  contract  can  only  exist  by 
virtue  of  mutual  intention  and  agreement 
of  the  parties;  the  mere  fact  thnt.  one  ten- 
ant in  common,  who  is  permitted  to  have 
the  exclusive  occupation  of  the  entire  prop- 
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1890,  the  defendants  Anton  and  Julius 
Schuster  purchased  and  paid  for  said  sec- 
tion 13;  that  "title  to  said  premises  .  .  . 
was  taken  in  the  name  of  A.  J.  L.  &  H. 
Schuster  Brothers;"  that  in  February,  1893, 
defendants  Anton  and  Julius  Schuster  pur- 
chased said  section  11  for  $4,400,  and  that 
"title  was  taken  in  the  name  of  defendants 
Anton  Schuster,  Julius  Schuster,  and  Louis 
Schuster,  and  plaintiff,  Herman  Schuster," 
in  pursuance  of  an  agreement  with  plaintiff, 
which  reads:  "May  26,  1890.  It  is  herewith 
a^eed  that  Louis  and  Herman  Schuster 
may,  after  they  become  of  age,  obtain  for 
home  purpose  from  Anton  and  Julius  Schus- 
ter a  part  of  N.  W.  13-15-3  by  paying  the 
purchase  price  for  it.  [Signed]  Anton 
Schuster,  Julius  Schuster,  Louis  Schuster, ' 


Herman  Schuster;"  that  it  was  the  under- 
standing between  the  parties  that  plaintiff 
would  assist  in  the  work  and  management 
of  the  land,  so  that  by  united  effort  thev 
might  accumulate  property  and  build  up  a 
large  and  profitable  business ;  that  the  vrit^ 
ten  contract  and  oral  agreement  were  made 
"for  the  purpose  of  encouraging  said  Her- 
man Schuster  in  said  work,  and  upon  the 
express  promise  of  said  Herman  Schuster, 
as  above  set  forth,  and  relying  thereon;" 
that  the  defendants  Anton  and  Juliua 
Schuster  consented  that  legal  title  to  an 
undivided  one-fourth  part  of  said  premises 
be  taken  in  the  name  of  plaintiff;  that 
plaintiff  has  always  failed  "to  perfonu  hi:) 
part  of  said  contract,  and  has  never  con- 
tributed one  cent  toward  the  payment  of  the 


erty,  agrees  to  pay  his  cotenant  a  reason- 
able compensation  for  the  use  of  his  un- 
divided share,  is  not  sufficient,  in  itself,  to 
make  his  occupancy  that  of  a  tenant  at  will. 
Smith  V.  Smith,  98  Me.  697,  67  Atl.  999. 

Neither  would  an  agreement  by  one  ten- 
ant in  common  to  pay  his  cotenant  a  speci- 
fic sum  as  his  share  of  the  monthly  income 
of  the  property,  even  though  the  term 
"rent"  was  employed  to  signify  such  share, 
necessarily  establish  the  relation  of  land- 
lord and  tenant,  unless  it  was  so  under- 
stood and  agreed.  In  that  case  it  was  held 
that  the  evidence  failed  to  show  any  in- 
tention to  establish  the  relation  of  landlord 
and  tenant  between  the  parties.     Ibid. 

In  Moreira  v.  Schwan,  113  La.  643,  37 
So.  642,  it  appeared  that  one  of  the  joint 
owners  was  in  possession  of  part  of  the 
common  property  as  a  tenant,  but  applied 
the  rent  to  pay  expenses  on  other  property 
also  owned  in  common,  and  it  was  held 
that  he  could  not,  in  opposition  to  the  will 
of  his  co-owners,  continue  to  apply  the  ren- 
tal to  the  expenses  of  the  other  property; 
that  the  rent,  under  the  circumstances,  did 
not  enter  into  all  the  accounts  between  the 
parties,  to  be  used  as  one  of  the  number 
might  please,  but  that  he  was  an  agent  of 
the  joint  owners,  and  was  accountable  to 
them  for  their  portion  of  the  rent  from  the 
date  he  was  notified  to  account. 

— tenant  holding  over. 

There  is  some  conflict  of  authority  as 
to  the  position  of  a  cotenant  who  holds  over 
after  the  expiration  of  a  lease  for  the  ex- 
clusive possession  of  the  common  property. 

As  shown  in  the  earlier  note,  some  of  the 
cases  hold  that  the  presumption  is  that  the 
cotenant  holds  possession  under  his  own 
title,  and  not  under  the  lease,  while  others 
take  the  position  that  where  the  duration 
of  the  tenancy  is  definitely  fixed  by  the 
terms  of  the  agreement  under  which  the 
tenant  goes  into  possession  of  the  premises, 
and  he  continues  to  occupy  after  the  close 
of  the  term,  without  a  new  contract,  the 
rights  of  the  parties  are  controlled  by  the 
terms  and  conditions  of  the  contract. 
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Thus,  in  Schmidt  v.  Constans,  82  Minn. 
347,  83  Am.  St.  Rep.  437,  85  N.  W,  173, 
it  was  held  that  a  tenant  in  common  who 
remains  in  exclusive  possession  after  the 
term  for  which  his  cotenant's  share  was 
leased  to  him  does  so  in  '^he  character  of 
tenant  at  will,  and  not  as  a  cotenant,  and 
that  the  same  rules  apply  aa  in  the  case 
of  any  other  tenant  holding  over. 

But  the  occupancy  of  a  tenant  in  com- 
mon who  leased  his  cotenant's  half  of  the 
land  becomes  at  the  end  of  the  tenn,  as  it 
was  before,  possession  of  one  tenant  in  com- 
mon for  all,  where  he  distinctly  notifies  the 
cotenant  that  he  will  not  rent  again  on  tlie 
former  terms,  and  they  fail  to  agree.  Long 
V.  Grant,  163  Ala.  507,  50  So.  914. 

And  in  Valentine  v.  Healey,  178  N.  Y. 
391,  70  N.  E.  913,  reversing  77  App.  Div. 
636,  79  N.  Y.  Supp.  1349,  it  was  held  that 
the  general  rule  that  the  landlord  may,  at 
his  option,  hold  a  tenant  who  remains  in 
possession  after  the  termination  of  his  lease 
for  another  year,  upon  the  terms  of  the 
prior  lease,  does  not  apply  to  a  tenant  in 
common  owning  an  interest  in  the  premises, 
but  that  he  may,  as  such  tenant  in  com- 
mon, and  in  opposition  to  the  wishes  of  his 
cotenant,  permit  a  firm  of  which  he  is  a 
member,  and  which  had  a  lease  of  the  prem- 
ises for  a  definite  period,  to  continue  in 
possession  temporarily  after  the  termina- 
tion of  the  lease  without  subjecting  it  to 
the  liabilities  that  ordinarily  obtain  where 
a  tenant  holds  over. 

In  case  of  ouster. 

As  shown  in  the  earlier  note  and  in 
Schuster  v.  Schuster,  tenants  are  liahle 
to  their  cotenants  where  the  latter  have 
been  ousted  or  prevented  from  sharing  the 
possession  of  the  common  property. 

To  the  same  effect  are  the  later  cases: 
Tatum  V,  Price-Williams  (Fla.)  52  So.  3: 
McCrum  v.  McCrum,  36  Ind.  App.  636,  76 
N.  E.  415;  Rippe  v.  Badger,  125  Iowa,  725, 
]06  Am.  St.  Rep.  336,  101  N.  W.  642: 
Names  v.  Names,  48  Neb.  701,  67  N.  W. 
751;  Willes  v.  Loomis,  04  App.  Div.  67,  87 
N.  Y.  Supp.  1086;   Smith  v.  Smith,  150  N. 
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mortgage  assumed  as  a  part  of  the  pur- 
chase price  of  one  of  the  parcels  of  land 
above  described;"  that  plaintiiT  engaged  in  a 
separate  scale  manufacturing  business  on 
moner  supplied  by  defendants,  and  retained 
the  proceeds  of  the  business.  Plaintiflf's 
reply  denied  all  the  material  allegations  of 
!:c\v  matter  in  the  answer;  admitted  title 
to  the  land  was  taken  in  the  name  of 
plaintiff  and  defendants;  alleges  he  was  a 
minor  when  the  written  contract  was  en- 
tered into,  and  that  he  was  never  bound 
thereby.  Upon  the  issues  thus  presented, 
the  district  court,  upon  trial,  rendered  judg- 
ment of  partition  in  favor  of  plaintiff  and 
dgainst  the  defendants,  finding  and  decree- 
ing that  plaintiff  was  an  owner  of  an  un- 
•iivided  one-fourth  part  of  the  premises  in- 


volved herein.  Upon  the  question  of  rents 
and  profits,  judgment  was  rendered  against 
the  plaintiff  and  in  favor  of  the  defendants. 
The  usual  exceptions  were  taken  by  each  of 
th^  parties,  and  the  cause  is  brought  here 
for  review. 

After  a  careful  examination  of  the  entire 
record,  we  are  convinced  the  proofs  sustain 
the  material  allegations  of  plaintifTs  peti- 
tion. Anton  vigorously  contends  the  320 
acres  in  dispute  were  brought  and  paid  for 
without  any  contribution  of  either  time  or 
money  from  the  plaintiff,  but  two  of  his 
own  letters,  one  under  date  of  June  1,  1906, 
and  one  under  date  of  June  16,  190G,  written 
by  him  to  Herman,  utterly  refute  his  conten- 
tion on  this  vital  point.  In  the  letters  he 
corroborates   the   testimony  of   plaintiff  in 


C.   81,  63  S.  E.    177;    Stephens  v.   Hewitt 

Tex.  Civ.  App.)   77  S.  W.  229. 

So,  a  tenant  in  common  who  occupies  the 
<"immon  property  and  excludes  his  cotcnant 
inn<t  account  w  him,  though  he  does  not 
take  more  than  his  just  share  of  the  rents 
and  profiU.  Cecil  v.  Clark,  47  W.  V^a.  402, 
81  Am.  St.  Rep.  802,  35  S.  E.  11. 

And  the  right  of  a  tenant  in  common  to 
r»»cover  for  the  value  of  the  use  from  his 
cotenant,  who  has  excluded  him  from  pos- 
'-e&sion,  is  not  affected  by  the  fact  that,  but 
for  the  inclosure  of  the  land  by  the  tenant 
in  possession,  it  would  not  have  produced 
any  profits,  and  would  have  had  no  rental 
value.  Stephens  v.  Taylor  (Tex.  Civ.  App.) 
36  S.  W.  1083. 

And  in  Renshaw  v.  First  Nat.  Bank 
Tenn.)  63  S.  W.  194,  it  was  held  that  such 
tenants  must  account  for  rents  received  dur- 
ing the  period  of  exclusion  which  are  in 
•-xcess  of  the  enhanced  value  of  the  prem- 
i-^es,  due  to  its  improvement. 

Under  such  circumstances  it  is  sufficient 
to  entitle  the  plaintiffs  to  recover  in  their 
H^tion  for  an  accounting  of  the  rents  and 
pnifits  to  show  an  ouster  by  their  cotenant, 
and  his  subsequent  possession,  together 
^ith  the  reasonable  value  of  the  rents  and 
profits  for  the  period  they  were  precluded 
from  enjoying  tne  profits  arising  from  the 
property.  Starks  v.  Kirchgraber,  134  Mo. 
App.  211,  113  S.  W.  1149. 

And  it  was  immaterial  whether  the  prem- 
ises were  occupied  by  the  tenant,  or  leased 
by  him  to  a  stranger.     Ibid. 

But  ouster  will  not  be  presumed  from  ex- 
duAive  possession  by  one  tenant,  but  actual 
'>aster  must  be  proved;  there  is  no  con- 
*tnictiTe  ouster  among  tenants  in  common, 
Hnt  positive  acta  of  hostility  must  be  shown. 
McUuphlin  v.  McLaughlin,  80  Md.  115,  30 
Atl.  607. 

As  to  presumption  of  ouster  of  one  ten- 
ant in  common  from  long-continued,  un- 
disturbed possession  by  another,  see  note 
tA  Dobbins  v.  Dobbins,  10  L.R.A.(N.S.)  185. 

P«;*ition  of  purchaser   of  cotenant's  share. 

A  purchsper  of  land  from  a  tenant  in 
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common,  who,  though  ignorant  of  the  true 
state  of  the  title,  was  chargeable  with  no* 
tice  by  reason  of  the  record  of  a  deed,  can- 
not escape  liability  to  the  other  tenants  for 
rents  and  profits  on  the  ground  that  he  ex- 
pended theiii  in  caring  for  his  grantor,  uui- 
der  the  contract  of  purchase.  Eighmey  v. 
Thayer,  135  Mich.  682,  98  N.  W.  734. 

Liability  to  account  for  rents  received. 

There  is  no  doubt  of  the  liability  of  a 
tenant  in  common  to  account  to  his  coten- 
ants  for  rents  and  profits  of  the  common 
property  received  from  a  third  person, 
where  he  has  received  more  than  his  share. 
McCaw  V.  Barker,  115  Ala.  543,  22  So.  131; 
Regan  v.  Regan,  192  III.  589,  61  N.  E.  842; 
Cheney  v.  Ricks,  187  111.  171,  58  N.  E.  234, 
affirming  87  111.  App.  388;  Van  Ormer  v. 
Harley,  102  Iowa,  150,  71  N.  W.  241 ;  Ger- 
man V.  Heath,  139  Iowa,  52,  116  N.  W. 
1051;  Gregg  v.  Roaring  Springs  Land  & 
Min.  Co.  97  Mo.  App.  44,  70  S.  W.  920; 
Ayotte  V.  Nadeau,  32  Mont.  498,  81  Pac. 
145;  Lioyd  v.  Turner,  70  N.  J.  Eq.  425,  62 
Atl.  771;  Myers  v.  Bolton,  89  Hun,  342,  35 
N.  Y.  Supp.  577;  Adams  v.  Bristol,  126 
App.  Div.  660,  111  N.  Y.  Supp.  231,  af- 
firmed in  196  N.  Y.  510,  89  N.  E.  1096; 
Dorrance  v.  Ryon,  36  Pa.  Super.  Ct.  180. 

A  tenant  in  common  who  receives  rent 
from  a  lessee  of  the  common  property  may 
be  compelled  to '  account  to  the  other  co- 
tenants  for  their  share,  under  the  statute  of 
4  and  5  Anne,  chap.  16,  §  27.  Enterprise 
Oil  &  Gas  Co.  V.  National  Transit  Co.  172 
Pa.  421,  51  Am.  St.  Rep.  746,  33  Atl.  687; 
Lancaster  v.  Flowers,  208  Pa.  199,  57  Atl. 
526. 

A  tenant  in  common  who  has  been  ex- 
cluded from  the  common  property  by  his 
cotenant  may  require  the  latter  to  account 
for  his  just  share  of  royalties  received  from 
third  persons  to  whom  he  leased  the  prem- 
ises. Cecil  V.  Clark,  49  W.  Va.  469,  39 
S.  E.  202. 

An  arrangement  for  convenience  merely, 
between  cotenants,  that  each  shall  under- 
take the  collection  of  his  one  half  of  the 
rents,  does  not  estop  one  to  claim  half  of 
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almost  every  essential  particular.  The 
course  of  Anton's  testimony  is  so  dovious 
that  he  is  met  at  almost  every  material 
point  by  contradictory  statements  formerly 
made  by  himself  in  his  letters  to  Herman. 
The  plaintiff  testified  that  a  settlement 
was  had  between  himself  and  his  father 
and  his  brothers  concerning  the  cash  on 
hand  in  the  conunon  family  fimd  just  be- 
fore his  departure  for  Columbus  in  1899, 
and  that  the  money  then  apportioned 
among  them  was  derived  in  large  part  from 
the  sale  of  farm  products  from  the  father's 
160  acres  and  from  the  320  acres  owned  by 
the  four  boys.  He  testified  the  total  amount 
of  cash  then  on  hand  was  approximately 
$3,600,  and  that  it  was  divided  into  five 
parts;  the  father  and  each  of  the  boys  re- 


ceiving approximately  $730.  This  wu  de- 
nied by  Anton  and  the  other  defendaiit&. 
They  admitted  that  money  in  about  th^  sim 
named  by  Herman  in  nis  testimony  vis 
handed  to  him  about  the  time  of  his  depan- 
ure  for  Columbus,  but  that  it  was  not  ginei 
as  a  settlement  or  a  distribution  of  iht 
cash  on  hand,  but  as  a  gift  from  the  fun- 
ily.  On  this  point  the  testimony  of  Anton 
and  his  codefendants  is  met  and  overcomt 
by  Anton's  letter  of  June  1,  1906,  wherdn 
he  says  to  Herman,  among  other  things: 
"Wei  Brother  Herman  i  talkt  with  Juhns 
and  Louis  and  pa — ^they  said  nothing  about 
wether  they  would  or  would  not  pay  you  t 
rent  Father  said  you  have  a  perfeck  right 
to  come  and  work  and  dig  monie  out  of  your 
ground.    I  thing  you  should  have  somting 


the  excess  collected  by  the  other,  even 
though  the  latter  has  not  collected  a  full 
half  of  the.  whole  rent  due,  under  a  statute- 
authorizing  a  tenant  in  common  to  recover 
his  share  of  his  cotenant  who  has  received 
more  than  his  proportion.  Gedqey  v.  Ged- 
ney,  160  N.  Y.  471,  55  N.  E.  1,  affirming 
19  App.  Div.  407,  46  N.  Y.  Supp.  590. 

In  Messing  v.  Messing,  64  App.  Div.  125, 
71  N.  Y.  Supp.  717,  it  was  held  that  a  wife 
was  entitled  to  maintain  an  action  against 
her  husband  for  an  account  for  rente  and 
profits  Teceived  by  him  from  their  joint 
property,  held  as  tenants  in  entirety. 

One  of  several  cotenants  of  an  oil  lease,  who 
did  not  joint  in  an  assignment  of  the  lease  to 
an  operator  in  consideration  of 'a  part  of  the 
product,  and  who  notified  the  assignee  not 
to  deliver  oil  to  his  cotenants,  was  not  en- 
titled to  recover  the  value  of  his  share  of 
the  oil  in  an  action  against  his  cotenants 
without  proving  that  his  cotenants  had  re- 
ceived more  than  their  share.  The  court 
said  that  if  he  chose  to  affirm  the  assign- 
ment of  the  lease,  he  must  take  his  share 
with  the  others  upon  a  distribution  of  the 
royalties,  after  deducting  all  proper  charges 
and  expenses;  but  if  he  did  not  affirm'  the 
lease,  he  could  not  claim  any  share  in  the 
royalty,  and  could  only  look  to  the  lessee 
as  a  cotenant  who  had  not  acquired  his  title. 
Enterprise  Oil  &  Gas  Co.  v.  National 
Transit  Co.  supra. 

Claims  by  one  of  two  tenants  in  com- 
mon against  the  estate  of*  his  deceased  co- 
tenant  for  his  proportion  of  the  rents  col- 
lected by  the  aeceased  from  each  of  two 
pieces  of  property  are  several,  as  arising 
out  of  different  acts;  and  a  judgment  upon 
the  claim  as  to  one  piece  of  property  is  not 
a  bar  to  a  claim  as  to  the  other,  especially 
where,  at  the  time  of  filing  the  first  claim, 
the  claimant  did  not  know  that  his  coten- 
ant had  collected  the  rent  on  the  property 
which  formed  the  basis  of  the  second  claim. 
Gedney  v.  Gedney,  160  N.  Y.  471,  65  N. 
E.  1. 

Hemedy    as    between    cotenants — statutory 
action  of  account. 

As  shown  in  the  earlier  note,  subd.  V.  a, 
29  L.R.A.(N.S.) 


numerous  statutes  have  been  enacted  in 
various  states  to  provide  for  an  action  of 
account  between  cotenants,  and  in  some 
states  it  is  held  that  the  English  statute 
of  4  and  5  Anne,  §  16,  under  .which  an  action 
of  account  lies  by  one  tenant  in  cammon 
against  the  other,  as  bailiff,  for  receiving 
more  than  his  share,  is  in  force. 

— ^proceedings  in  equity. 

As  shown  in  the  earlier  note,  an  action 
at  law  for  an  accounting  could  not  be  mais- 
tained  by  a  tenant  in  common  against  hi? 
cotenant,  but  a  resort  must  be  had  to 
equity;  and  the  extension  of  the  action  of 
account  under  the  English  statute  of  Anae 
was  not  regarded  as  interfering  with  the 
jurisdiction  of  courts  of  chancery  in  that 
respect,  but  that  equity  extends  to  matter? 
of  account  in  which  tlie  parties  are  jointl} 
interested,  and  especially  where  discovery 
is  sought^  or  where  the  accounts  are  com- 
plicated. And  so,  also,  in  a  bill  in  equity 
for  partition,  an  accounting  for  the  rpnt< 
may  also  be  taken  into  consideration.  This 
view  is  followed  in  the  later  cases. 

Thus,  a  suit  in  equity  for  an  accounting 
of  rents  and  profits  may  be  maintained 
where  the  one  tenant  in  common  has  ousto-i 
his  cotenant,  and  retained  all  the  rents 
and  profits  collected  from  the  conunon  prop- 
erty. Starks  v.  Kirchgraber,  134  Mo.  Arp- 
211,  113  S.  W.  1149. 

And  a  bill  for  partition  between  tenants 
in  common  and  for  accounting  may  be  main- 
tained in  equity  where -it  alleges  that  the 
defendant  has  for  many  years  received  all 
the  rents  and  profits  of  the  common  prop- 
erty, and  that  the  accounts  in  rei^rd  ihtrt- 
to  are  complicated.  Moseley  v.  Bolster,  201 
Mass.  135,  87  N.  E.  606.  And  to  the  samf 
effect  is  Tatum  v.  Price-Williams  (Fla.)  52 
So.   3. 

And  in  Cheney  v.  Ricks,  187  111.  171, 5S  X. 
E.  234,  affirming  87  111.  App.  388,  it  was  bel^ 
that  the  remedy  against  a  tenant  who  had 
received  from  a  third  party  more  than  his 
share  of  the  rents  and  profits  was  by  bill  in 
equity  for  an  accounting. 

And  a  separate  action  for  an  account  for 
rents  received  may  be  maintained  in  equity 
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for  it,  even  if  we  are  looser  by  it,  as  we 
have  not  made  waitches  by  farming  it  you 
can  figure  it  yourself e  we  had  730  apice  wen 
you  left  and  now  2135  you  can  also  figure 
it  out  yourselfe  how  much  we  made  wheu 
you  was  with  us.     You  should  know  where 

• 

the  money  went  to  but  mony  or  no  mony 
it  is  ouer  home  and  other  people  shal  not 
kik  us  around  any  more.  .  .  .  Wy  dit 
jou  not  come  out  last  January  the  15th — 
dit  i  not  tell  you  to  that  elTeet.  you  dit  not 
come  also  you  dit  not  answer  me  my  letter 
from  January  the  10th.  my  mony  will  be 
with  me  after  July  20th,  if  you  need  it 
come  than  and  get  it.  Al  you  need  is  a 
quit  claim  deed  for  one  fourth  H)  your 
interest  in  n.  w.  i  of  section  13-15-3,  also 
s-east  i  quarter  11-15-3,  Polk  county,  Nebr. 


the  land  will  never  be  divided  in  40's  but  in 
strips  runing  through  the  whole  quarters. 
You  can  not  nor  any  of  us  sell  to  outside 
partys  unles  by  (mutual  agreement  of  all 
concerned)."  In  the  trial  court  Anton  tes- 
tified that  the  plaintiff  was  only  three  years 
old  when  they  arrived  in  the  United  States, 
and  was  thus  in  his  tender  years  a  charge 
upon  the  family  and  a  hindrance  rather 
than  a  help,  and  that  he  never  contributed 
anything  after  he  reached  his  majority  to 
aid  in  farming  or  stock  raising,  or  to  as- 
sist in  the  common  enterprise  of  accumu- 
lating property.  The  plaintiff  testifies  that 
he  began  attending  school  before  the  fam- 
ily left  Austria,  and  that  he  was  eight 
years  of  age  upon  their  arrival  at  Columbus, 
and  that  he  put  in   practically  all  of  his 


after  the  termination  of  partition  proceed- 
ings in  which  the  respective  rights  of  the 
parties  have  been  determined,  where  a  ten- 
ant in  common  refuses  to  give  his  coten- 
ants  their  respective  shares,  on  the  theory 
that  the  tenant  becomes  a  trustee  of  the 
amount  collected,  for  the  benefit  of  all  the 
tenants  in  common,  in  the  proportion  of 
their  respective  holdings.  Bates  v.  Hamil- 
ton, 144  Mo.  1,  66  Am.  St.  Rep.  407,  45 
S,  W.  641. 

But  a  tenant  in  common  cannot  maintain 
a  bill  in  equity  against  his  cotenant  for  a 
portion  of  the  rents  received  for  the  use 
of  the  common  property,  where  tlie  amount 
received  is  fixed  and  certain  and  there  is  no 
confusion  or  complication  of  accounts  be- 
tween them,  since  there  is  a  plain  and  ade- 
quate remedy  at  law  for  its  recovery.  Mc- 
Caw  V.  Barker,  115  Ala.  543,  22  So.  131. 

And  a  court  of  equity  has  no  jurisdic- 
tion of  a  bill  for  an  accounting  of  profits, 
brought  by  one  out  of  possession,  who  claims 
to  be  a  joint  owner,  against  the  alleged  co- 
tenant,  until  the  question  of  title  is  first 
determined  in  an  action  at  law.  Swear- 
in-^en   r.    Barnsdall,    210    Pa.    84,    59    Atl. 
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— ^in  assumpsit. 


As  shown  in  the  earlier  note,  there  is 
some  conflict  of  authority  among  the  cases 
as  to  whether  an  action  of  assumpsit  is 
the  proper  remedy  between  co tenants,  and 
Tioder  what  circumstances  it  can  be  main- 
tained. The  weight  of  authority  of  the 
••a^o  cited  in  that  note,  however,  seems  to 
«u?tain  the  right  to  maintain  the  action, 
even  though  there  may  also  be  another  rem- 

In  McCaw  ▼.  Barker,  supra,  the  court  sug- 
^^Xed  that  an  action  of  assumpsit  was  the 
proper  remedy  for  a  tenant  in  common  to 
recover  his  share  of  the  rents  received  by 
^m  cotenant  for  the  use  of  common  prop- 
•'fty  where  the  amount  was  fixed  and  oer- 
"^ain.  In  that  case  the  court  dismissed  a 
t'ill  in  equity  upon  the  ground  that  the  rem- 
^y  at  law  was  adequate  where  the  amount 
^&«  certain,  and  there  was  no  complication 
»  L.R.A.(N.8.) 


or  confusion  of  accounts  between  tne  co- 
tenants. 

Tenants  in  common  may  maintain  an 
action  of  assumpsit  to  recover  their  shares 
of  the  profits  received  by  their  '  cotenant 
from  a  stranger.  Dorrance  v.  Ryon,  35  Pa. 
Super.  Ct.  180. 

And  by  virtue  of  Pennsylvania  statute 
of  June  24,  1896  (Pamph.  Laws,  237),  a 
tenant  in  common  may  maintain  assumpsit 
against  his  cotenant  in  possession,  to  re< 
cover  for  the  use  and  occupation  of  the 
property.    Ibid. 

Prior  to  the  above-mentioned  statute,  as- 
sumpsit could  only  be  maintained  by  one 
tenant  against  another  on  an  express  prom- 
ise to  pay  rent  or  to  account.  Enterprise 
Oil  &  Gas  Co.  V.  National  Transit  Co.  172 
Pa.  421,  51  Am.  St.  Rep.  746,  33  Atl.  687; 
Keller  v.  Lamb,  10  Kulp,  246,  affirmed  in 
202  Pa.  412,  51  Atl.  982. 

An  action  of  assumpsit  for  use  and  oc- 
cupation may  be  sustained  on  an  agreement 
of  one  tenant  in  common  to  pay  his  co- 
tenant  a  "rejisonable  rent."  Peirce  v. 
Peirce,  199  Pa.  4,  48  Atl.  689. 

And  an  action  may  be  maintained  against 
a  tenant  in  common  who  occupies  the  whole 
estate  under  an  oral  agreement  to  pay  his 
cotenant  a  certain  amount  for  occupancy. 
Chapman  v.  Duffy,  20  Colo.  App.  471,  79 
Pac.  746. 

And  in  Ayotte  v.  Nadeau,  32  Mont.  498, 
81  Pac.  145,  it  was  held  that  an  action  for 
the  reasonable  value  of  the  occupation  and 
use  may  be  maintained  by  one  cotenant 
against  the  other,  as  to  the  net  profits  re- 
sulting from  such  occupation,  whether  they 
be  the  result  of  rents  received  from  third 
persons,  holding  under  one  cotenant,  or 
from  the  profitable  use  by  the  cotenant  him- 
self. The  court  said  that  the  occupant  be- 
comes the  bailee  for  his  cotenant,  and  may 
be  charged  as  such  under  a  statute  render- 
ing a  tenant  in  common  or  a  joint  tenant, 
who  exercises  exclusive  ownership  over  the 
common  property,  liable  to  his  cotenant  in 
the  same  manner  as  if  such  tenancy  did  not 
exist. 

But  in  Kran  v.  Case,  123  111.  App.  214, 
it   was  held   that  an   action   of   assumpsit 
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time  from  early  boyhood  until  he  was 
twenty-seven  years  of  age  in  farm  work  and 
kindred  occupations  upon  the  lands  of  the 
family  in  the  furtherance  of  the  joint  en- 
terprise, and  that  the  proceeds  of  all  of 
his  skill  and  labor  went  into  the  common 
family  fund.  Again  Anton,  after  denials  on 
the  witness  stand,  corroborates  the  state- 
ment of  Herman  by  his  letter  of  June  16, 
1906,  •  which  he  identifies  as  having  been 
written  by  himself,  and  which  reads  as  fol- 
lows : 

Silver  Creek,  Nebr.  6/16  1906. 
Dear  Brother  Herman: — 

In  regard  to  yours  of  the  12th  i  state  that 
it  was  written  by  all  3  of  us.  it  is  not  ouer 
intention  to  bet  you  or  run  you  short,    ouer 


time  and  all  we  saved  went  to  Father  up  to 
21  yeahrs  and  even  latter  and  it  is  only 
fair  if  yours  goes  the  same  way.  Then  ve 
commenced  with  nothing  as  the  cattle  that 
was  on  hand  would  hardly  have  covered  the 
then  existing  indeptenes.  all  the  mony  that 
was  payd  for  the  land  up  to  1,000  doliar? 
was  on  hand  before  you  reashed  your  age. 
afterwards  you  put  in  six  yeahrs  with  us. 
and  through  those  6  yeahrs  each  one  of  u> 
saved  218  Dollars  a  yeahr.  The  land  wa< 
bought  for  home  purpose  and  not  for  sell- 
ing or  speculating,  also  a  deed  to  that 
effect  will  never  be  signed  by  any  of  us. 
Louis  and  Julius  do  not  want  it  and  i 
myself  do  not  care  for  it  (i  am  about  workt 
out)  but  in  order  to  have  piese  in  the  family 
and  as  1  do  consider  you  as  a  brother  vet,  i 


cannot  be  maintained  by  one  tenant  in  com- 
mon against  his  cotenant,  for  his  propor- 
tion of  the  rents  accruing  from  the  common 
property,  as  the  theory  of  liability  in  such 
a  case  is  not  based  upon  the  existence  of  a 
promise,  either  express  or  implied. 

And  in  Wells  v.  Becker,  24  Pa.  Super. 
Ct.  174,  it  was  held  that  a  tenant  in  com- 
mon cannot  maintain  assiunpsit  against  his 
cotenants  to  recover  for  the  use  and  occu- 
pation of  his  one-half  interest  in  a  lease- 
hold estate,  in  the  absence  of  an  agreement 
to  pay  rent  therefor,  or  an  ouster,  on  the 
ground  that  the  statute  authorizing  an 
action  for  use  and  occupation  did  not  apply 
to  tenants  under  a  lease  for  years,  but  was 
intended  to  affect  such  owners  of  real  es- 
tate as  are  joint  tenants  or  tenants  in 
common  at  common  law. 

The  interests  of  the  parties  in  a  build- 
ing, erected  on  their  common  property  by 
one  cotenant,  at  his  own  expense,  under  an 
agreement  that  when  the  rents  received  by 
him  were  equal  to  one  half  the  cost  of  the 
building,  they  were  to  be  equally  divided 
between  them,  cannot  be  adjudicated  in  an 
action  at  law  for  the  rents  collected  and  re- 
tained for  the  use  of  the  building.  Ayotte 
V.  Nadeau,  supra.  The  court  suggested  in 
that  case  that  an  action  for  ejectment  was 
required  for  that  purpose. 

— necessity  of  a  demand. 

A  complaint  containing  no  allegation  of 
a  demand  for  a  general  accounting  and  a 
refusal  by  the  defendant  states  no  cause 
of  action.    Ayotte  v.  Nadeau,  supra. 

A  tenant  in  common  must  make  a  de- 
mand upon  his  cotenant  for  an  accounting 
w^ithin  a  reasonable  time  to  entitle  him  to 
maintain  an  action  therefor,  and  what  is  a 
reasonable  time  is  a  question  of  fact.  Ela 
V.  Ela,  70  N.  H.  163,  47  Atl.  414. 

The  commencement  of  an  action  of  eject- 
ment by  one  tenant  in  common  against  a 
cotenant  who  has  excluded  him  is  a  suf- 
ficient demand  to  be  let  into  possession  upon 
which  to  found  a  claim  for  use  and  occu- 
pation in  partition  proceedings.  Fen  ton  v. 
Miller,  116  Mich.  45,  72  Am.  St.  Rep.  502, 
74  N.  W.  384. 
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Nature  and  extent  of  liability. 

There  is  some  conflict  among  the  authori- 
ties whether  the  cotenant  who  occupies  the 
premises  without  an  agreement  with  the 
other,  assuming  that  he  is  liable  at  all,  i» 
liable  as  for  use  and  occupation  or  rental 
value  of  the  property,  or  is  merely  bound 
to  account  for  profits. 

In  Tatum  v.  Price- Williams  (Fla.)  52  So. 
3,  which  was  a  bill  for  an  accounting  and 
for  partition,  the  court  decreed  that  the 
losses  incurred  in  the  operation  of  the  pn>p- 
erty  during  the  period  the  complainant  had 
been  excluded  from  participating  in  the 
operation  and  benefits  should  not  fall  upon 
such  excluded  part  owner,  and  that  he  va^ 
entitled  to  the  rental  value  of  his  interest 
in  the  property  while  so  excluded. 

And  in  Rippe  v.  Badger,  125  Iowa.  725, 
106  Am.  St.  Rep.  336,  101  N.  W.  642,  h 
was  held  that  a  disseisor  is  chargeable  witii 
the  rental  value  of  his  cotenant's  share  of 
the  property,  whether  the  rent  is  actually 
received  by  him  or  not. 

In  McParland  v.  Larkin,  155  111.  84,  30 
N.  E.  609,  it  was  held  that  a  tenant  in  emu- 
mon  who  occupies  the  premises  to  the  ex- 
clusion of  his  cotenants  must  account  t'^ 
them  for  their  share  of  the  rental  value  of 
the  premises. 

So,  where  one  cotenant  occupies  the  com- 
mon property  exclusively,  he  is  liable  only 
for  a  reasonable  rental  value  where  such 
occupancy  is  not  tortious.  Bennett  v.  Ben- 
nett, 84  Miss.  493,  36  So.  452. 

Some  of  the  cases,  however,  hold  that  the 
liability  is  for  profits,  and  not  for  rental 
value. 

Thus,  a  tenant  in  common  in  sole  pos- 
session, claiming  exclusive  ownership,  tak- 
ing petroleum  oil  and  converting  it  to  hi* 
exclusive  use,  is  liable  to  account  on  thf 
basis  of  rents  and  profits,  and  not  for  an- 
nual rental.  Williamson  v.  Jones.  43  ^^- 
Va.  562,  38  L.R.A.  694,  64  Am.  St,  Aep 
891,  27  S.  K.  411. 

So,  in  Cain  v.  Cain,  63  S.  C.  350,  69  Am. 
St.  Rep.  863,  31  S.  E.  278,  where,  as  abov^ 
shown,  it  is  held  that  there  may  be  a  re- 
covery although  there  was  no  ouster,  it  is 
further  held  that  if  the  occupying  tenant* 
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offer  you  2,000  for  your  share  of  it.  it  will 
be  the  bigest  6  yeahrs  wages  you  ever  had. 
.  .  .  You  can  acept  my  offer  or  go  to 
Law.  i  think  i  have  don  the  right  and 
actet  right.    «    .    . 

Yours  truly, 
[signed]  Schuster  Bros. 

It  is  significant  that  Anton's  letter  of 
June  16th  corroborates  Herman  in  regard 
to  the  latter's  age.  He  says :  "All  the  niony 
that  was  payd  for  the  land  up  to  1,000 
dollars  was  on  hand  before  you  reashed  your 
t(;e,  afterwards  you  put  in  six  yeahrs  with 
tu."  Herman  testified  he  was  twenty-seven 
yrars  of  age  in  1809  when  he  left  home,  and 
this  in  effect,  is  what  Anton  says  in  his  let- 
tr-r,  which  contradicts  his  own  testimony  at 


the  trial,  and  also  the  testimony  of  both  of 
his  codefendants  upon  this  point.  Upon  the 
subject  of  the  litigation  herein,  the  letters' 
of  Antpn  are  their  own  commentary.  Tliey 
require  no  labored  analysis.  They  disclose- 
a  recognition  of  Herman's  title  as  a  tenant- 
in  common  with  his  brothers,  from  which 
there  is  no  escape.  Anton,  with  pen  in 
hand,  writing  letters  in  an  unguarded  way 
in  June,  1906,  furnishes  testimony  upon  tlic- 
subject  in  controversy  herein  more  convin- 
cing than  when,  in  October,  1907,  as  a  self- 
interested  witness,  he  testifies  upon  the- 
same  subject.  Both  letters  were  identified,., 
introduced  in  evidence,  and  attached  as  ex- 
hibits to  the  record,  and  form  a  material 
part  of  the  case.  None  of  the  defendants- 
disavowed  their  contents  at  the  trial. 


[K)«e9sion  is  not  tortious,  he  must  have 
taken  or  received  more  than  his  just  share 
of  the  proceeds  or  products  of  the  common 
property  in  order  to  render  him  liable  to 
account  to  his  cotenant,  in  the  absence  of 
an  agreement. 

And  such  an  occupying  cotenant  may 
limit  his  accountability  for  rents  and  prof- 
its by  showing  the  amount  actually  re- 
(vived;  but  where  he  fails  to  do  so,  it  may 
iie  shown  by  speculative  testimony  what  he 
has  probably  received,  and  evidenoe  of  the 
fair  rental  value  of  the  premises  is  admissi- 
b>  for  that  purpose.    Ibid. 

So,  a  tenant  in  common  in  possession 
under  the  belief  of  exclusive  ownership  is 
liable  to  account  to  his  cotenant  only  for 
what  he  actually  receives.  Adams  v.  Bris- 
tol. 126  App.  Div.  660,  111  N.  Y.  Supp.  231, 
aiBrmed  in  196  N.  Y.  610,  89  N.  E.  1095. 

Where  the  rent  received  was  mostly  grain, 
vhich  was  for  a  time  stored  by  the  coten- 
ant. and  afterwards  sold  at  a  profit,  it  was 
proper,  when  accounting,  to  charge  him  with 
ill  be  had  received,  and  to  credit  him  with 
the  amounts  paid  out  for  taxes  and  labor 
to  protect,  store,  and  market  the  grain  re- 
•*ived.  Cheney  v.  Ricks,  187  111.  171,  68 
N.  E.  234,  affirming  87  III.  App.  388. 

And  in  McCrum  v.  McCrum,  36  Ind.  App. 
616.  76  N.  E.  415,  it  was  held  that  a  co- 
tenant  was  only  bound  to  account  to  the 
«'U*ted  eotenants  for  the  share  of  the  crops 
artually  harvested  by  him,  unless  his  negli- 
?fnce  or  wilful  misconduct  contributed  to 
the  injury  or  destruction  of  such  crops. 

In  the  absence  of  an  express  promise  of 
&  liquidated  sum,  a  cotenant  is  obliged  to 
ariHjunt  only  for  a  share  of  the  profits. 
Knterpriae  Oil  k  Gas  Co.  v.  National  Transit 
^o.  172  Pa.  421,  61  Am.  St.  Rep.  746,  33 
Atl.  687. 

Defendants  in  an  action  of  account  ren- 
tier, brought  by  heirs  of  their  deceased  co- 
t<»nant  to  recover  rents  and  profits  received, 
cannot  show  that  the  decedent  had  received 
in  his  lifetime  more  than  his  share  of  the 
profits,  for  which  he  failed  to  account,  and 
w  thereby  indebted  to  the  defendants, 
"inee  the  proposed  set-off  was  not  in  the 
^ine  right,  inasmuch  as  it  was  primarily 
29  L1LA.(N.8.) 


against  the  decedent's  personal  representa- 
tives. Sieger  v.  Sieger,  209  Pa.  65,  58  Atl. 
140. 

The  amount  of  rents  with  which  a  fath- 
er's estate  is  chargeable  by  reason   of  his 
having  used   and  enjoyed   his   infant   sonV 
land,  which   he  held  in   common   with   his 
own  land,  should  be  fixed  and  charged  ac- 
cording to  the  value  of  the  rents  of  tlie  por- 
tion set  apart  for  the  infant  by  partition 
proceedings   after   the   father's   death,   and 
not  merely  of  the  infant's  proportion  of  the- 
rent   of   the   tract  as   a  whole.      Watts  v. 
Watts,  104  Va.  269,  51  S.  E.  359.    The  rea- 
son assigned  by  the  court  in  the  above  case- 
was   that   the   proceedings  establishing  the- 
metes  and  bounds  of  the  infant's  land  could 
have  been  instituted  when  his  interest  vest- 
ed in  him  as  well  as  at  a  later  time;  and 
that  it  was  not  done  was  the  fault  of  those- 
who   were   using  and  occupying  the   land; 
and  that  they  cannot  take  advantage  of  this 
dereliction  of  duty,  to  the  prejudice  of  the 
infant  heir. 

Where  a  tenant  in  common  agreed  to  pay 
his  cotenant  a  specific  sum  per  month  for 
the  exclusive  use  of  the  common  property, 
it  was  held  in  Smith  y.  Smith,  98  Me.  597,, 
57  Atl.  999,  that  he  was  entitled  in  an 
action  for  rent  to  an  instruction  that,  dur- 
ing the  time  the  building  was  undergoing 
repairs,  and  was  not  in  a  condition  for  con- 
venience and  full  occupancy,  there  could 
only  be  a  recovery  for  what  the  use  of  it 
in  its  then  condition  was  fairly  worth, 
where  the  court  fojund  that  the  agreement 
for  its  use  was  not  sufficient  to  establish 
the  relation  of  landlord  and  tenant. 

— when    liable   to   pay   interest. 

Interest  will  be  allowed  on  rents  fountf 
due  from  one  cotenant  to  another.  Vair 
Orraer  v.  Harley,  102  Iowa,  150,  71  N.  W. 
241;  Starks  v.  Kirchgraber,  134  Mo.  App. 
211,  113  S.  W.  1149. 

After   demand   made   and   refusal    to   ac- 
count, a  tenant  in  possession  will  be  liablc- 
to   pay   interest  upon   his  cotenant's   share- 
from  the  date  of  demand  therefor.     Ela  v- 
i  Ela,  70  N.  H.  163,  47  Atl.  414. 
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The  defendants  iind«rtake  to  explain  the 
reason  why  the  first  tract  was  taken  in  the 
names  of  all  of  the  brothers  jointly  in  1890, 
jand  to  this  end,  besides  oral  testimony,  they 
introduce  as  exhibit  4  the  original  contract 
that  is  set  out  in  full  in  the  outline  of  de- 
fendants' answer  in  this  opinion.  This  in- 
strument is  of  doubtful  validity.  When  it 
'was  dated,  plaintiff  was  yet  a  minor,  and 
he  testified  he  had  no  recollection  of  signing 
it.  Besides,  the  proof  shows  the  tract  then 
purchased  was  paid  for  by  the  contributions 
of  all  the  brothers.  Cameron  v.  Nelson,  57 
Neb.  381,  77  N.  W.  771;  Dailey  v.  Kinsler, 
31  Neb.  340,  47  N.  W.  1046 ;  Pillsbury-Wash- 
t>urn  Flour-Mills  Go.  v.  Kistler,  63  Minn. 
123,  64  N.  W.  1063;  Hansen  y.  Berthelsen, 
•  19  Neb.  433,  27  N.  W.  423.    The  defendants' 


attempted  explanation  of  their  reaaoiu  for 
taking  the  second  tract  in  the  names  i^i  ut 
four  brothers  in  1893  is  even  less  satisbc- 
tory  than  their  attempt  to  explain  the  pur- 
chase of  the  first  tract  in  that  maooer. 
When  the  second  tract  was  purchased,  a 
part  of  the  purchase  money  waa  paid  it 
the  time,  and  notes  and  a  mortgage  given 
by  all  the  brothers  for  the  deferred  jst- 
ments,  and  the  obligations  so  incurred  ven 
paid  by  all  of  them.  The  plaintiff  thas 
shared  with  the  defendants  the  burdem  d 
the  joint  enterprise,  and  must  not  now  be 
deprived  the  privilege  of  sharing  with  tboi 
the  benefits.  From  the ,  record  before  os, 
we  therefore  conclude  the  judgment  of  the 
district  court  is  right  in  holding  plainti? 
to  be  an  owner  of  an  undivided  one-foonb 


And  a  tenant  in  common  who  refuses  to 
pay  any  portion  of  the  rents  which  he  col- 
lects from  the  common  property  is  liable 
for  the  interest  thereon  from  the  date  of 
■such  collection,  although  he  has  received  no 
interest  himself.  Bates  v.  Hamilton,  144 
Mo.  1,  66  Am.  St.  Rep.  407,  46  S.  W.  64 J. 

And  where  a  tenant  in  common  mingles 
liis  collections  of  rents  from  the  common 
property  with  his  own  funds,  and  uses  them 
in  his  own  business,  and  fails  to  render  an 
account,  he  may  be  held  liable  for  interest 
on  the  annual  balances  of  collections  over 
^disbursements  in  an  action  for  an  account- 
ing, but  not  for  compound  interest.  Myers 
V.  Bolton,  167  N.  Y.  393,  62  N.  E.  114, 
modifying  89  Hun,  842,  36  N.  Y.  Supp.  677. 

But  interest  cannot  be  charged  in  addi- 
tion to  the  value  of  the  use  or  rental  of  the 
'Common  property  from  one  in  exclusive 
possession  who  holds  adversely  to  his  coten- 
ant,  where  no  demand  for  rent  was  made 
prior  to  the  bringing  of  the  action.  Names 
-v.  Names,  48  Neb.  701,  67  N.  W.  751. 

An  entry  by  a  tenant  in  common  under 
41  deed  purporting  to  convey  the  whole  es- 
tate, under  which  he  claimed  the  land  ad- 
versely, may  render  him  liable  for  interest 
on  his  cotenant's  share  of  rents  and  profits 
received,  under  a  statute  providing  that 
interest  shall  be  allowed  on  money  received 
to  the  use  of  another,  and  retained  witliout 
tlie  owner's  consent,  notwithstanding  his 
-ootenant's  failure  to  demand  the  bame. 
Armijo  v.  Neher,  11  N.  M.  646,  72  Pac.  12. 

Defendants  in  an  action  of  account  ren- 
■der  between  tenants  in  common  cannot  com- 
plain for  being  charged  with  interest,  where 
the  court  makes  a  reasonable  allowance  of 
time  for  settlement,  and  charges  interest 
only  from  the  time  when  the  money  should 
have  been  paid  over,  and  not  from  the  date 
when  it  was  received.  Sieger  v.  Sieger,  209 
Pa.  65,  58  Atl.  140. 

A  father  who,  as  tenant  in  common  with 
Ins  infant  son,  takes  all  the  rents  arising 
from  the  portion  of  land  belon^finpf  to  the 
«on,  occupies  the  relation  of  de  facto  guard- 
ian, and  must  account  for  such  rents,  with 
<»om pound  interest.  Watts  v.  Watts,  104 
Va.  2(in,  61  S.  E.  359. 
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— deductions. 

As  shown  in  the  earlier  note,  the  courli 
have  in  many  instances  taken  into  aecoasi 
the  value  of  improvements  made  by  the  tei* 
ant  in  possession  from  whom  an  account- 
ing for  rents  and  profits  is  claimed,  asd 
allowed  the  same  to  be  deducted  from  tk 
amount  found  to  have  been  collected  aod 
received  by  such  tenant. 

A  tenant  in  common  exercising  eontrol 
and  collecting  rents  from  common  property 
under  tl^e  belief  that  he  is  entitled  to  ho'.i 
property  is  entitled  to  an  allowance  fi' 
taxes  paid  and  for  keeping  the  premises  ii> 
ordinary  repair.  Adams  v.  Bristol,  l.'- 
App.  Div.  660,  111  N.  Y.  Supp.  231,  if 
firmed  in  196  N.  Y.  610,  89  N.  E.  1095. 
Armijo  v.  Neher,  11  N.  M.  645,  72  Pac  :i 

And  the  occupying  tenant  will  be  en- 
titled to  a  deduction  for  the  amount  tv 
pended  for  taxes  and  improvements  wbi.  i 
inure  to  the  benefit  of  his  co tenants,  vkn 
compelled  to  account  for  such  use  and  '^ 
cupation.  Sharp  v.  Zeller,  114  Ia  s^j*)' 
38  So.  449;  Bennett  v.  Bennett,  84  Mi« 
493,  36  So.  462;  Smith  v.  Smith,  150  X.  i 
81,  63  S.  E.  177;  Vermillion  v.  Nickel! 
(Ky.)   114  S.  W.  270. 

And  the  rule  is  the  same  where  the  ten- 
ant has  received  the  rents  from  a  third  pe' 
son.  Van  Ormer  v.  Harley,  102  Iowa,  UO. 
71  N.  W.  241;  German  v.  Heath,  139  Io« 
52,  116  N.  W.  1051;  Vaughan  v.  LangforH 
81  S.  C.  282,  128  Am.  St.  Rep.  912,  62  S. 
E.  316,  16  A.  &  E.  Ann.  Cas.  91:  Cain  v. 
Cain,  53  S.  C.  350,  69  Am.  St  Eep.  Si^'- 
31  S.  E.  278 ;  Llovd  v.  Turner,  70  N.  ^■ 
Eq.  425,  62  Atl.  77*^1. 

A  tenant  is  common  in  possession  of  tb^ 
common  property,  who  had  applied  i^ 
rents  and  profits  to  the  removal  of  an  en- 
cumbrance, will  not  be  required,  in  addi- 
tion, to  account  to  his  cotenants  also  i'*' 
rent.  Stokeley  v.  Flanders  (Ky.)  12S  S 
W.  608. 

But  a  tenant  who  applied  the  rent5  co\- 
lected  by  him  to  the  extinguishment  of  a° 
encumbrance  is  not  entitled  to  a  credit  f^f 
payment  made  after  his  authoritv  w»9  re- 
i  voked.  Switzer  v.  Switzer,  67  N.  J.  ^' 
421,  41  Atl.  486. 
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part  of  the  half  section  of  land,  and  a  ten- 
ant in  common  with  the  defendants. 

The  plaintiff  alleges  that  defendants  have 
exclusively  used  and  occupied  the  half  sec- 
tion of  land  in  dispute  for  eight  years,  and 
he  contends  that  he  is  entitled  to  remunera- 
tion for  his  share  of  the  premises  so  occu- 
pied by  them  in  the  sum  of  $160  annually. 
The  answer  alleges,  and  the  proof  clearly 
^iiows,  that  the  defendants  denied  plaintiff's 
title,  and  exclusively  occupied  and  used  the 
land  continuously  ever  since  the  year  1809. 
The  proof  also  shows  the  defendants  not 
only  alone  occupied  the  common  property, 
but  they  held  possession  thereof  adversely 
under  a  claim  of  sole -ownership  to  the  ex- 
clusion of  their  cotenant  from  the  enjoyment 
of  any  part  of  the  premises,  thus  bringing 


themselves  substantially  within  the  rule  an- 
nounced by  this  court  in  Names  v.  Names, 
48  Neb.  701,  67  N.  W.  751,  which  holds; 
*'A  tenant  in  common  who  alone  occupies 
the  common  property,  and  holds  possession 
adversely  as  sole  owner,  or  where  he  ex- 
cludes his  cotenant  from  the  enjoyment  of 
the  premises  is  liable  to  his  cotenant  for 
the  rents  and  profits."  The  doctrine  of  the 
Names  Case,  supra,  which  was  unknown  to 
the  common  law,  finds  support  in  many  ju- 
risdictions, and  among  them  are  the  fol- 
lowing; Edsall  V.  Merrill,  37  N.  J.  Eq.  114, 
which  holds:  "A  tenant  in  common  who 
prevents  his  co tenants  from  obtaining  from 
the  premises  held  in  common  their  just 
shares  of  the  inoome  the  premises  are  capa- 
ble of  yielding,  or  who  takes  possession  of 


Under  a  statute  rendering  a  tenant  in 
common  liable  to  account  to  his  cotenant 
for  use  or  benefits  taken  or  received  from 
the  common  property  in  excess  of  his  due 
proportion,  it  was  held  in  Brady  v.  Brady, 
'>2  Conn,  424,  74  Atl.  684,  that  the  due  pro- 
portion of  the  rents  received  by  a  defend- 
ant in  an  action  under  the  statute  could 
not  be  determined  without  a  consideration 
<if  all  the  equities  between  the  parties,  aris- 
ing from  dealings  of  either  as  to  the  prop- 
<'rty;  that  where,  so  far  as  the  legal  title 
was  concerned,  each  held  an  equal  share, 
vet,  in  equity,  the  defendant  might  have  the 
right  to  charge  his  cotenant  with  half  the 
<*  <t  of  a  building  placed  upon  the  land  at 
i.i^  own  expense. 

But  a  tenant  in  common  who  claims  the 
"Htire  ownership  of  the  property,  and  pre- 
vf-nt*  his  cotenant  from  sharing  possession, 
<*an  claim  for  improvements  only  against 
the  rents,  which  is  the  rule  applied  to  all 
t.-e:«pas9er8,  for  the  reason  that  its  con- 
verse would  enable  one  man,  against  the 
will  of  another,  to  improve  the  latter  out 
of  his  property.  Renshaw  v.  First  Nat. 
Bank  (Tenn.)   63  S.  W.  194. 

A  tenant  in  common  who  was  guardian 
r»f  his  cotenant  is  entitled  to  credit  for  the 
ward's  proportion  of  the  cost  of  a  barn 
<*rected  on  the  common  property  as  an  off- 
v-t  in  the  ward's  suit  for  an  accounting 
of  rents  and  profits,  though  a  partition  suit 
as  supervened,  in  which  the  cost  of  such 
lam  was  not  put  in  issue.  Sutton  v.  Sut- 
ton (Tenn.)  68  S.  W.  891. 

Tenants  in  common  who  are  entitled  to 
an  undivided  interest  in  certain  land  upon 
vhich  defendant's  grantor  had  erected  a 
permanent  improvement  are  chargeable,  as 
a  condition  to  their  right  to  share  the  rents, 
with  their  share  of  the  improvements  as  of 
the  date  of  the  filing  of  the  bill  to  compel 
<iefendant  to  convey,  with  interest  from 
that  date;  and  are  entitled  to  credit  for 
their  share  of  the  net  rents  and  profits  as 
'^'f  the  date  they  were  received,  and  to  in- 
tf'rest  thereon,  reckoned  from  the  average 
date  thereof.  Sunter  v.  Sunter,  204  Mass. 
448.  90  N.  E.  561. 

A  cotenant  who  is  a  disseisor  cannot 
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compel  contribution  for  improvement. 
Rippe  y.  Badger,  125  Iowa,  725,  106  Am. 
St.  Rep.  336,  101  N.  W.  642. 

But  in  Starks  v.  Kirchgraber,  134  Mo. 
App.  211,  113  S.  W.  1149,  it  was  held  that 
a  tenant  in  common  who  has  ousted  his 
cotenants  and  paid  taxes  on  the  land  while 
in  his  possession  will  be  entitled  to  set  off 
the  proportionate  share  of  such  taxes 
against  his  cotenants  in  a  suit  for  an  ac- 
counting, on  the  ground  that  such  taxes 
were  a  lien  against  the  laud,  and  the  dis- 
charge of  such  lien  inured  to  their  bene- 
fit. 

A  tenant  in  common,  in  possession  under 
a  lease  from  his  cotenant,  cannot  charge  his 
landlord  for  repairs  made  during  the  ten- 
ancy, in  an  action  for  partition,  in  the  ab- 
sence of  a  special  agreement  for  compen- 
sation. Schmidt  v.  Constans,  82  Minn.  347, 
83  Am.  St.  Rep.  437,  86  N.  W.  173. 

The  reason  for  the  rule  as  announced  by 
the  court  was  that  he  could  only  compel 
such  payments  because  the  parties  contin- 
ued to  be  tenante  in  common;  whereas,  by 
express  agreement,  the  relation  of  land- 
lord was  established,  and  that  therefore 
both  parties  were  subject  to  the  obliga- 
tions and  entitled  to  the  rights  of  landlord 
and  ten'ant.     Ibid. 

Nor  for  expenses  incurred  for  the  restora- 
tion of  a  building  destroyed  by  fire,  in  ex- 
cess of  the  amount  received  for  insurance. 
Myers  v.  Bolton,  89  Hun,  342,  36  N.  Y. 
Supp.  677. 

The  occupying  tenant  will  not  be  given 
credit  for  repairs  in  a  suit  for  an  account- 
ing, where  it  does  not  appear  that  they 
were  necessary,  or  that  they  added  to  the 
rental  or  permanent  value  of  the  prem- 
ises.    Armijo  v.  Neher,  supra. 

The  occupying  tenant  must  pay  the  taxes 
and  ordinary  repairs,  and  cannot  claim 
credit  for  such  expenditures  in  a  general 
accounting,  where  he  is  not  charged  with 
rent  for  his  use.  Cole  v.  Cole,  67  Misc. 
490,  108  N.  Y.  Supp.  124. 

But  where  such  tenant  demands  pay  from 
his  cotenants  for  improvements,  he  must 
account  for  the  rents  and  profits.  Eighmey 
V.  Thayer,  135  Mich.  682,  98  N.  W.  734. 
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the  whole,  and  uses  them  as  his  own,  and 
thereby  makes  a  profit,  is  bound  to  account 
to  his  eotenants  either  for  the  rental  value 
of  the  premises  or  the  profit  he  has  made." 
See  also  Roberts  v.  Roberts,  55  N.  C.  (2 
Jones,  Eq.)  128;  WooUey  v.  Schradcr,  1]0 
111.  29,  4  N.  E.  658.  Medford  v.  Frazier, 
58  Miss.  241,  holds:  "A  .  .  .  cotenant  .  .  . 
will  be  liable  only  where  it  is  shown  that  he 
has  occupied  more  than  his  rightful  share 
of  the  common  estate,  and  then  only  for  the 
rent  of  the  excess."  Cain  v.  Cain,  53  S,  C. 
350,  69  Am.  St.  Rep.  863,  31  S.  E.  278, 
holds:  "An  occupying  tenant  using  more 
than  his  share  of  the  common  property  is 
accountable  to  his  eotenants  for  the  net 
profits  arising  from  such  use."  Berry  v. 
VVhidden,  62  X.  H.  473,  holds,  in  substance, 
that  a  tenant  in  common  who  occupies  and 
receives  the  income  of  the  whole  estate  by 
permission  of  his  cotenant,  without  any 
agreement  to  account,  is  not  liable  to  his 
eotenants  for  a  share  thereof  where  it  does 
not  appear  that  he  had  received  any  more 


than  his  share  of  the  rents  and  profits  of  the 
common  estate.  Shiels  v.  Stark,  14  Ga.  42li. 
holds:  "[6]  Occupancy  by  one  cotenant  of 
the  joint  property  by  the  consent  of  the 
other  does  not  necessarily  relieve  him  from 
the  payment  of  the  rent.  [7]  At  commou 
law  one  tenant  in  common  was  not  liable  to 
his  companion,  either*  for  waste  or  the  prof 
its  of  the  joint  estate.  [8]  By  the  Stat 
Westm.  II.  chaps.  6,  22,  and  Stat.  4  Anne. 
chap.  16,  §  27,  joint  tenants  and  tenants 
in  common  have  an  action  for  waste  as  well 
as  an  account  for  the  profits.*'  In  support 
of  the  above  propositions  the  court  savs: 
"[7]  According  to  the  doctrines  of  the  com- 
mon law,  one  tenant  in  common  was  no: 
liable  to  his  companion,  either  for  waste  or 
the  profits  of  the  joint  estate,  although  be 
may  have  embezzled  the  profits,  or  appro- 
priated the  whole  to  himself.  [8]  The  ic 
justice  of  this  doctrine  was  obviated  in 
England  by  Stat.  Westm.  II.  chaps.  6,  22, 
and  Stat.  4  Anne,  chap.  16,  §  27;  the  firs: 
giving  to  joint  tenants  and  tenants  in  com- 


Nor  is  a  tenant  in  common  who  collect- 
ed rents  and  took  care  of  the  property  en- 
titled to  compensation  for  bis  services,  as 
against  his  eotenants,  in  the  absence  of  a 
special  agreement.  Switzer  v.  Switzer,  57 
N.   J.  Eq.   421,   41   Atl.  486. 

A  father  who,  as  tenant  in  common  with 
his  infant  son,  takes  all  the  rents  arising 
from  the  land,  occupies  the  relation  of  de 
facto  guardian  to  his  son,  and  as  such 
should  not  be  allowed  credit  for  improve- 
ments or  repairs.  Watts  v.  Watts,  104 
Va.  269,  51  S.  E.  359. 

Lien  for  rents. 

There  is  considerable  conflict  among  the 
authorities  as  to  the  right  of  a  tenant  in 
common  to  a  lien  on  property  for  rents 
and  profits  received  by  the  cotenant,  and 
as  to  the  extent  to  which  it  may  be  en- 
forced. 

Some  cases  denv  the  existence  of  a  lien 
in  favor  of  a  tenant  in  common  against  a 
cotenant's  interest  in  the  property  for  rents 
collected  and  received  by  him  in  excess  of 
his  share;  other  oases  take  the  view  that 
while  there  is  no  fixed  lien  on  the  common 
property  for  the  rents  in  favor  of  one  co- 
tenant,  against  another,  for  which  the  court 
will  provide  for  payment  from  the  common 
property,  to  the  prejudice  of  persons  hold- 
ing conveyances  or  liens  on  the  interest  of 
the  cotenant  owing  rent,  yet,  as  among  the 
parties  themselves,  the  court,  in  decreeing 
partition,  has  the  power,  in  doing  full  jus- 
tice in  the  premises,  to  adjust  all  demands 
for  rent,  and  will  require  the  amount  found 
due  to  be  settled  from  the  share  of  the  pro- 
ceeds of  the  sale  of  the  property  coming  to 
the  cotenant  owing  the  rent,  or  charge  it 
upon  the  portion  allotted  to  him;  while  a 
third  class  of  cases  holds  that  the  cotenant's 
lien  for  the  share  of  the  rents  is  superior  to 
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the  rights  of  third  persons,  either  as  heL 
ors,  purchasers,  or  otherwise. 

— ^view  that  no  lien  exists. 

In  Burch  v.  Burch,  82  Ky.  622,  it  is  helJ 
that  there  is  no  lien  in  favor  of  a  joint  te;. 
ant  against  his  cotenant  for  rents  collected  I 
by  the  latter  before  a  partition  of  the  lane 
In  that  case  the  court  considers  the  ques 
tion    on    principle    and   cites   no    authorit} 
for  its  conclusion.     This  decision  was  fol 
lowed  in  Clark  v.  Hershy,  62  Ark.  473.  1- 
S.    W.    1077,    and    to   the    same    effect  are 
Brittinimi  v.  Jones,  56  Ark.  624,  20  S.  W. 
520;    Dunavant  v.  Fields,  68    4rk.   534,  ft' 
S.  W.  420. 

The  reason  assigned  by  the  court  in 
Burch  V.  Burch  was  that  the  right  to  par- 
tition, which  may  be  enforced  at  any  time, 
was  adequate;  that  pending  the  action  there- 
for the  chancellor  could  amply  protect  the 
rights  of  each  joint  owner  by  placing  th<' 
estate  in  the  hands  of  a  receiver,  or  by 
other  proper  provisional  remedy;  and  tliat 
therefore  there  was  no  reason  why  there 
should  be  a  charge  or  encumbrance  u]>o\\ 
the  interest  of  one  joint  owner,  either  hettvf 
or  after  partition,  to  satisfy  a  claim  of  h  - 
cotenant  for  rents  and  profits  reccivo.!, 
since  it  is  not  the  policy  of  the  law  to  ei; 
force  liens  for  unadjusted  and  unknown  ac 
counts  which  may  affect  innocent  purchaser^ 
and  creditors. 

And  in  Newbold  v.  Smart,  67   Ala.  32C. 
it  was  held  that  a  claim  against  a  cotenam 
for  unequal  use  and  occupation  of  the  e«)ni 
mon  property  is  a  simple  contract  debt^  an<I 
creates  no  lien  on  the  land. 

In  Flack  v.  Gosnell,  76  Md.  88,  16  L.R.A. 
547,  35  Am.  St.  Rep.  413,  24  Atl.  414.  it 
was  held  that  one  tenant  in  common  hat3 
no  lien  against  his  cotenant's  interest  in 
the    property    for    rents    in    excess   of  his 
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xQon  an  action  for  waste,  and  the  second  an 
account  for  the  profits  (5  Bacon,  Abr.  304). 
It  is  to  be  presumed  from  the  reasonable- 
ness of  their  provisions  that  these  acts 
-  .  .  are  everj'where  treated  as  the  gen- 
eral law  of  this  country.  .  .  .  And  the 
oourt  says  in  Thompson  v.  Bostick,  McMull. 
£q.  75:  'There  is  nothing,  I  think,  in  the 
objection  that  the  defendants  did  not  re- 
ceive rent,  but  cultivated  the  lands  them- 
selves. To  cultivate  anu  have  the  use  of 
lands  is  to  receive  the  rents  and  profits, 
though  the  occupier  is  his  own  tenant.* " 
.See  also  Ward  v.  Ward,  40  W.  Va.  611,  29 
L.R.A.  449,  52  Am.  St.  Rep.  911,  21  S.  E. 
746;  Bates  v.  Hamilton,  144  Mo.  1,  CO  Am. 
St.  Rep.  407,  45  S.  \\\  041.  The  defendants' 
answer  asserts  sole  and  exclusive  ownership. 
lliey  attempted  to  substantiate  this  claim 
at  the  trial,  thus  denying  plaintiffs  title, 
and  hence  also  his  right  to  participate  in 
any  part  of  the  rents  and  profits  arising 
from  the  land. 
The  plaintiff  fairly  tendered  in  his  peti- 


tion an  issue  upon  the  question  of  the  rents 
and  profits,  and  supported  it  by  proof  upon 
the  trial.  An  examination  of  the  record 
and  the  law  applicable  to  the  facts  therein 
disclosed  convinces  us  that  fair  dealing 
demands  an  accounting  between  the  parties. 
We  conclude,  therefore,  that  the  learned 
trial  court  erred  in  rendering  judgment 
against  the  plaintiff  upon  this  feature  of 
the  case. 

It  is  therefore  ordered  that  so  much  of 
the  judgment  as  i?  in  favor  of  the  defend- 
pnis  be  and  it  hereby  is  reversed,  and  the 
cause  remanded,  w^ith  directions  to  take  an 
accounting  of  the  rents  and  profits  of  the 
land  in  controversy  herein  for  a  period  of 
four  years  next  before  the  beginning  of  this 
action,  and  to  render  a  judj^ment  in  favor 
of  plaintiff  and  against  tne  defendants 
therefor  in  such  amount  as  plaintiff  may 
be  entitled  to  recover  in  accordance  with 
the  views  expressed  in  this  opinion,  and 
that  in  all  else  the  judgment  of  the  District 
Court  be,  and  it  hereby  is,  affirmed. 


share,  collected  and  retained  by  such  co- 
tenant  before  partition  of  the  land.  In 
that  case  the  court  sustained  a  demurrer 
to  so  much  of  the  complaint  in  a  partition 
suit  as  sought  to  charge  the  interest  of  one 
of  the  cotenants,  who  had  made  an  assign- 
ment for  creditors,  with  his  cotenant's  share 
of  the  rents  which  he  had  collected  and  ap- 
propriated to  his  own  use. 

but  in  Wipff  v.  Heder  (Tex.  Civ.  App.) 
41  S.  W.  164,  the  court  refused  to  sustain 
a  demurrer  to  a  petition  for  partition  for 
that  reason,  and  held,  following  the  New 
York  decisions^  that  in  partition  proceed- 
ings a  lien  may  be  adjudged  against  the 
interest  of  a  tenant  who  has  collected  the 
rents,  for  the  share  of  the  others  theiein. 

— lien   aa   between   the   parties. 

In  an  action  for  partition  between  the  co- 
tenants,  the  judgment  may  correctly  make 
tlie  amount  found  due  from  the  one  who 
has  received  the  rents  of  the  premises  a 
lien  on  his  share  of  the  real  estate  for  the 
excess  received  beyond  the  share  which  be- 
longs to  him.  Scott  v.  Guernsey,  60  Barb. 
ISO,  affirmed  in  48  N.  Y.  124;  Fee  also 
Wright  V.  Weight,  69  How.  Pr.  176. 

And  so  also  in  the  following  cases  it  was 
beld  that  a  cotenant  was  entitled  to  a  lien 
on  the  other  share  allotted  in  partition  pro- 
<'»^ing«  for  his  share  of  the  rents  col- 
lected: Bennett  v.  Bennett,  84  Miss.  493,  3G 
So.  452;  Wipff  v.  Heder,  supra;  and  see 
Bums  V.  Dreyfus,  69  Miss.  211,  30  Am.  St. 
Rep.  539,  11  So.  107. 

And  the  fact  that  the  rents  are  collected 
^  the  mortgagee  of  some  of  the  undivided 
shares  is  immaterial.  Kingsland  v.  Chet- 
wooQ,  39  Hun,  606. 

And  in  Kalteyer  v.  Wipff,  92  Tex.  673,  52 
S.  W.  63,  it  waa  held  that  a  plaintiff  estab- 
lishing his  ri^ht  to  a  portion  of  property 
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in  partition  proceedings  was  entitled  to  a 
judgment  against  all  the  defendants  thereto 
for  a  charge  upon  their  several  interests  for 
rents  received.  The  court  said,  however,  that 
a  tenant  in  common  has  no  lien  upon  the 
share  of  his  cotenant  for  rents  received  by 
the  latter  beyond  his  share  in  any  such  sense 
that  a  simple  action  may  be  maintained 
for  debt  and  foreclosure,  as  may  be  done 
in  the  case  of  an  ordinary  lien,  but  the  lien 
or  charge  is  that  which  courts  of  equity 
enforce  in  decreeing  final  partition,  and  ad- 
justing accounts  and  equities  as  a  prelim- 
inary thereto. 

In  Roberts  ▼.  Beckwith,  79  111.  246,  which 
was  an  action  to  recover  a  one-fifth  share 
of  the  rents  of  property  of  which  a  man 
and  his  wife  had  been  in  exclusive  posses- 
sion, although  owning  only  four  fifths  of 
it,  the  court  said  it  was  proper  to  render 
a  decree  against  the  wife  as  well  as  against 
the  husband,  and  make  the  amount  found 
due  a  lien  on  her  interest  in  the  property. 

W^iere  one  cotenant  is  in  receipt  of  all 
the  rents,  and  in  the  exclusive  enjoyment 
of  the  whole  premises,  refusing  to  let  his 
cotenant  in,  and  such  ousted  tenant  has 
paid  money  to  relieve  the  comnmn  property 
of  encumbrance?,  the  court  will  declare  a 
charge  in  favor  of  such  tenant  for  the 
amount  of  his  share  of  the  rents,  and  for 
the  amount  which  his  cotenant  should  have 
contributed  toward  the  encumbrances,  on 
the  latter's  share  in  the  property,  to  be 
paid  out  of  the  proceeds  of  the  partition 
sale  before  division  is  made.  Holloway  v. 
Hollowav,  07  Mo.  628,  10  Am.  St.  Rep. 
339,  11  S.  W.  233. 

In  Pitman  v.  Smith,  135  App.  Div.  904, 
120  N.  Y.  Supp.  193,  it  was  held  that  the 
equitable  liens  for  rents  against  the  inter- 
est of  a  tenant  in  common  who  collected  all 
the  rents  entitled  his  cotenants  to  a  stay  of 
execution  against  his  interest  in  the  com- 
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V. 

MAUD  L.  BROWN  et  al. 

(—  Kan.  — ,  109  Pac.  784.) 

Tenants   In  common  —  occnpatlon  by 
one  tenant  —  liability  for  rent. 

1.  The  mere  occupation  and  use  of  the 
common  property  by  one  tenant  in  com- 
mon does  not  create  the  relation  of  land- 

Headnotes  by  Graves,  J. 


lord  and  tenant  between  him  and  his  co- 
tenant,  nor  render  him  liable  for  rent. 

Same  —  when  liable. 

2.  Before  a  tenant  in  common  will  In- 
come liable  to  pay  rent  to  his  cotenants  f«r 
the  use  and  occupation  of  the  comuoii 
property,  his  occupancy  mast  be  such  as 
amounts  to  a  denial  of  the  right  of  bis  co- 
tenant  to  occupy  the  premises  jointly  uith 
him,  or  the  character  of  the  property  must 
be  such  as  to  make  such  joint  occupaucy  im- 
possible or  impracticable. 

(July  9,  1910.) 


mon  property,  on  a  judgment  in  favor  of 
one  of  tne  cotenants  for  his  share,  until 
the  equities  of  all  the  tenants  were  adjust- 
ed ;  and  that  such  a  stay  could  be  had  by  an 
order,  on  motion,  in  a  suit  for  partition, 
pending  in  the  same  court. 

In  Lynch  v.  Lynch,  18  Neb.  586,  26  N. 
W.  390,  it  was  said  that  the  right  of  the 
court  in  partition  proceedings  to  make  a  lien 
in  favor  of  a  tenant  in  common  against 
the  interest  of  his  cotenant  for  rente  and 
profits  received  by  such  cotenant  was  not 
clear,  but  as  no  particular  objection  was 
made  on  that  ground,  the  order  was  af- 
firmed. 

— lien   as   against   third  persons. 

In  Hannan  v.  Osborn,  4  Paige,  343,  the 
court  said,  such  rents,  although  they  may 
form  an  equitable  lien  on  the  premises  as 
between  tenants  in  common  while  they  con- 
tinue to  hold  the  premises  in  common,  yet 
are  a  personal  charge  upon  the  individual 
receiving  the  same,  and  upon  his  death  are 
primarily  payable  out  of  his  personal  es- 
tate. 

And  the  heir  or  devisee  of  the  cotenant 
who  collects  the  rent  will  not  take  his  in- 
terest charged  with  the  lien  in  favor  of  tho 
cotenants.  Piatt  v.  Piatt,  106  N.  Y.  488, 
12  N.  E.  22. 

A  debt  arising  in  favor  of  a  tenant  in 
common  against  his  cotenants,  seised  in 
trust  for  himself  and  his  cotenant,  for  rents 
collected  and  retained,  will  not  be  charged 
on  the  trustee's  beneficial  interest,  as  against 
a  purchaser  without  notice  from  him.  Brit- 
ish Mut.  Invest.  Co.  v.  Smart,  L.  R,  10  Ch. 
507. 

In  Hill  v.  Hickin  [1897]  2  Ch.  579,  i1 
was  held  that  the  amount  due  for  occupa- 
tion rent  from  one  of  several  co-owners 
could  not  be  set  off  as  against  the  mortgagee 
from  his  share  upon  the  distribution  of  the 
proceeds  of  the  land,  realized  in  partition 
proceeding'*,  though  it  might  have  been  set 
off  against  such  co-owner  personally.  And 
to  the  same  effect  are  Burns  v.  Dreyfus, 
69  Miss.  211,  30  Am.  St.  Rep.  639,  11  So. 
107;  Omohundro  v.  Elkins,  109  Tenn.  711, 
71  S.  W.  590. 

And  also  in  Flach  v.  Zanderson  (Tex. 
Civ.  App.)  91  S.  W.  348,  it  was  held  that 
a  defendant  in  partition  proceedings,  who 
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permitted  his  cotenant  to  collect  and  reUia 
all  the  rents  from  the  common  property  far 
a  series  of  years  prior  to  the  foreclosure  of 
a  deed  of  trust  on  such  cotenant's  interest, 
securing  money  loaned  to  take  up  vendors 
lien  notes  on  the  land,  which  deed  contiiiue>i 
the  vendor's  liens  in  force,  is  barred  by  lachf^ 
from  enforcing  his  alleged  equitable  lien 
against  the  interest  of  his  cotenant,  to  the 
prejudice  of  the  righte  of  the  holder  of  the 
deed  of  trust,  when  he  could  have  had  a  re 
ceiver  appointed  at  any  time,  instead  of 
waiting  to  litigate  his  right  to  his  share 
of  the  rents  and  profite  in  partition  pro- 
ceedings. 

In  Hines  y.  Munnerlyn,  57  Ga.  35,  a  bill 
was  filed  for  a  partition  and  to  enjoin  a 
sale  of  the  property  under  a  mortgage  which 
had  been  given  by  the  cotenant  in  pos^^es- 
sion.  In  dealing  with  the  question  of  renU, 
the  court  said  that  while  it  might  be  true 
that  the  complainants  had  not  strictly  a 
legal  lien  upon  the  corpus  of  the  joist 
property,  or  upon  their  cotenant's  one  half 
of  it  for  what  he  might  be  indebted  to  them 
for  the  exclusive  use  of  the  property,  still, 
the  complainants  had  a  clear  equitable  rignt 
to  have  the  share  of  the  joint  property 
charged  with  the  indebtedness  in  the  decree 
for  partition,  especially  where  the  cotenant 
was  insolvent;  and  the  lien  so  decreed 
would  be  given  precedence  over  the  mort- 
gage. This  case  was  followed  in  Aniett  v. 
Munnerlyn,  71  Ga.  17. 

But  in  Pope  v.  Tift,  69  Ga,  741,  it  was 
held  that  the  claim  against  a  cotenant  for 
rent  due  on  account  of  occupation  for  a 
stipulated  rental  was  a  mere  debt,  and  ttas 
not  a  lien  on  his  interest  in  the  land,  whic  t 
could  take  precedence  of  the  purchaser  at 
a  mortgage  sale  of  such  interest. 

In  Beck  v.  Kallmeyer,  42  Mo.  App.  5^. 
the  question  is  discussed  quite  fully,  .aud 
the  court  decides  that  if  one  cotenant  mort- 
gages his  own  undivided  interest,  and  cl* 
lects  the  rents  accruing  from  the  property, 
the  lien  of  the  cotenant  for  his  share  •  f 
those  rents  takes  precedence  over  the  mort- 
gage; and  this  applies  as  to  rents  collectf^i 
either  before  or  after  the  mortgage,  aud 
prior  to  its  foreclosure. 

Although  in  McArthur  v.  Scott,  31  Fed. 
521,  it  was  decided  that  the  equitable  claim 
of  one  tenant  in  common  against  his  co- 
tenante  for  rente  and  profite  received  in  ex- 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Neosho  County 
io  pUintiffs'  favor  in  an  action  brought  to 
recover  rents  alleged  to  be  due  for  the  use 
of  certain  real  estate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  S.  Ijapham  and  S.  W.  Brew- 
ster, for  appellant: 

Plaintiffs  are  not  entitled  to  one  half  of 
the  rental  value  of  the  conunon  property 
for  the  period  it  was  occupied  by  defend- 
ant. 

Towle  V.  Towle,  81  Kan.  690,  27  L.R.A. 
(K.S.)   550,  107   Pac   228;   Cross  v.  Ben- 


son, 68  Kan.  495,  64  L.R.A.  560,  75  Pac. 
558. 

Messrs.  W.  B.  Cllne  and  J.  Q.  Strat* 
ton,  for  appellees: 

A  tenant  in  common  in  the  possession  of 
real  estate,  holding  adverse  to  her  co ten- 
ants, is  liable  for  contribution  for  her  share 
of  the  rental  value  of  the  property. 

Towle  V.  Towle,  81  Kan.  675,  27  L.R.A. 
(N.S.)  560,  107  Pac.  228;  First  Nat.  Bank 
V.  Carter,  81  Kan.  694,  107  Pac.  234;  Mitch- 
ell V.  Mitchell,  69  Kan.  441,  77  Pac.  98; 
Dayton  v.  Donart,  22  Kan.  256;  Gatton  v. 
Tolley,  22  Kan.  678;   Compton  v.  People's- 


cess  of  his  share  is  superior  only  to  subse- 
quent mortgages  or  liens. 

No  trust  or  equity  attaches  to  crops 
raised  on  the  common  property,  in  favor  of 
the  other  cotenants,  which  they  can  assert 
ajrainst  the  purchaser.  Kennon  v.  Wright, 
70  Ala.  434. 

And  to  the  same  effect  is  Bird  v.  Bird,  15 
Fla.  424,  21  Am.  Rep.  296,  where  it  was 
held  that  the  mortgagee  of  crops  grown  by 
one  tenant  in  common  of  the  land,  who  had 
possession  of  the  entire  estate,  was  not 
responsible  as  trustee  to  the  other  infant 
tenant  in  common  of  the  land  with  the 
n.ortj;agor,  for  crops  raised  ^nd  appropriat- 
e<l  to  the  payment  of  his  mortgage  debt. 

Application  of  statute  of  limitations. 

As  a  general  rule,  the  statute  of  limita- 
tions does  not  commence  to  run  against  ten- 
ants in  common  or  joint  tenants  until  the 
relations  are  determined  by  partition,  or 
there  has  been  demand  to  be  let  into  pos- 
»^38ion,  and  an  actual  ouster,  or  a  demand 
for  an  account,  and  a  denial  of  the  right. 
The  reason  being  that,  in  regard  to  posses- 
sion of  the  common  property,  there  is  a  pre- 
sumption that  the  cotenant  is  merely  ex- 
ereistn^  the  right  which  the  law  gives  him ; 
tnd  this  presumption  must  in  some  way  be 
overcome  before  the  possession  becomes  ad- 
verse and  the  statute  of  limitations  is  set 
in  n^otion. 

Thns,  in  Ela  v.  Ela,  70  N.  H.  163,  47  Atl. 
414.  it  was  held  that  the  statute  of  limi- 
tations does  not  begin  to  run  against  an 
action  for  accounting  between  cotenants 
until  after  a  demand  has  been  made  there- 
for; since  the  right  of  a  tenant  in  common 
to  maintain  an  action  against  his  cotenant 
'ioes  not  aecme  until  after  such  a  demand 
ha.1  been  made. 

The  statute  of  limitations  begins  to  run 
3j?ainst  a  tenant  in  common  who  has  ousted 
his  cotenant,  from  the  time  of  such  ouster, 
J"  a  suit  for  an  accounting.  Starks  v. 
Kirr-hj^raber,  134  Mo.  App.  211,  113  S.  W. 

An  entry  by  a  cotenant  claiming  a  title 
in<ier  a  deed  purporting  to  convey  the  whole 
««tate  is  a  constructive  ouster,  and  suffi- 
<Meot  to  start  the  statute  of  limitations  as 
^  his  obligation  to  account  to  his  coten- 
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ants  for  rents  and  profits.    Armijo  v.  Neher, 
11  N.  M.  645,  72  Pac.  12. 

But  a  tenant  in  common  who  has,  for  a 
number  of  years,  excluded  his  cotenant  from 
possession,  and  asks  credit  in  partition 
proceedings  for  improvements  made  during 
the  entire  period,  cannot  equitably  have  tho 
statute  of  limitations  applied  against  the 
excluded  tenant's  right  to  an  allowance  for 
use  and  occupation  during  the  same  period. 
Fenton  v.  Miller,  116  Mich.  46,  72  Am.  St, 
Rep.  502,  74  N.  W.  384. 

Improvements  by  a  tenant  in  possession 
are  regarded  as  paid  pro  tanio  by  the  rents- 
as  they  accrue;  hence,  the  statute  of  limi- 
tations will  not  bar  rents  and  profits  charge- 
able against  a  cotenant  claiming  the  value 
of  improvements  in  partition.  Vaughan  v, 
Langford,  81  S.  C.  282,  128  Am.  St.  Rep, 
912,  62  S.  E.  316,  16  A.  &  E.  Ann.  Cas, 
91. 

The  statute  of  limitations  runs  against 
a  set-off  in  an  action  of  account  render  be- 
tween tenants  in  common  until  it  is  plead- 
ed. Sieger  v.  Sieger,  209  Pa.  65,  58  AtL 
140. 

So,  a  defendant  in  a  suit  for  an  account- 
ing for  rents  and  profits  will  only  be  per- 
mitted to  set  off  amounts  expended  for 
taxes  on  the  common  pcoperty  for  the  periocl 
prescribed  by  the  general  statute  of  limi- 
tations before  the  bringing  of  the  suit. 
Starks  v.  Kirchgraber,  supra. 

Recovery  against  a  cotenant  for  use  and 
occupation  is  limited  to  the  period  pre- 
scribed by  the  general  statute  of  limitationa 
for  actions  of  debt,  under  a  statute  giving 
a  tenant  in  common  or  joint  tenant  a  right 
of  action  against  his  cotenant  for  use  and 
occupation  of  the  common  property.  Kel- 
ler V.  Lamb,  202  Pa.  412,  51  Atl.  982. 

Jn  German  v.  Heath,  139  Iowa,  52,  IIG 
N.  W.  1051,  it  was  held  that  a  statute  lim- 
iting the  right  to  recover  for  the  use  and 
occupation  of  premises  to  five  years  prior 
to  the  commencement  of  an  action  to  re- 
cover real  property  has  no  application  to  fi. 
suit  to  quiet  title. 

And  so,  also,  in  Adams  v.  Bristol,  126 
App.  Div.  660,  111  N.  Y.  Supp.  231,  it 
was  held  that  a  similar  statute  had  no 
application  to  partition  proceedings.  Af- 
firmed without  opinion  in  196  N.  Y.  510, 
89  N.  E.  1095.  A.  L.  R. 
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•Gas  Co.  75  Kan.  672,  10  L.R.A.(N.S.)   787, 
:89  Pac.  1039. 

Graves,  J.,  delivered  the  opinion  of  the 
-court: 

This  is  an  action  for  rent  of  real  estate. 
The  property  was  owned  and  occupied  by 
-J.  F.  Pullen  and  wife.  Pullen  died  testate, 
leaving  his  wife  and  nine  children  as  his 
heirs  at  law.  He  owned,  at  the  time  of  his 
•death,  three  improved  lots  in  the  city  of 
Chanute.  The  character  of  the  improve- 
ments does  not  appear.  His  children  were 
■all  past  the  age  of  majority  when  he  died, 
jind  were  not  living  with  him.  His  wife 
•was  not  the  mother  of  the  children.  By 
his  will,  be  bequeathed  one  lot  to  his  wife, 
.some  personal  property  to  five  of  his  chil- 
dren, and  the  remainder  to  his  wife  and 
the  appellees  jointly,  "share  and  share 
-alike."  The  wife  rejected  the  will  and  elect- 
•ed  to  take  under  the  law.  The  testator  and 
his  wife  occupied  a  part  of  the  property 
•as  a  homestead  during  his  life,  and  she  has 
-continued  to  occupy  it  since.  On  June  14, 
1907,  the  appellees  commenced  this  action 
in  the  district  court  of  Neosho  county  to 
recover  rent  of  the  widow.  Thev  recovered 
A  judgment  for  rent  from  the  date  of  their 
father^s  death,  and  the  widow  appeals. 
There  never  has  been  a  division  or  partition 
•of  the  land. 

The  sole  question  in  the  case,  as  stated 
^y  counsel,  is  this:  Can  one  tenant  in  com- 
mon who  occupies  the  premises  be  compelled 
to  pay  rent  to  his  cotenants,  who  are  not 
occupants?  It  is  conceded  that  the  appel- 
lant and  the  appellees  own  the  property  as 
tenants  in  common.  As  we  understand  the 
Tule,  it  is  that  each  tenant  has  the  right  to 
'Occupy  the  premises  wliile  it  is  undivided, 
4ind,  until  divided,  neither  of  them  is  en- 
titled to  recover  rent  from  one  who  oc- 
cupies, unless  such  occupant  excludes  his 
'Cotenants  from  possession.  Scantlin  v.  Al- 
lison, 32  Kan.  376,  4  Pac.  618;  23  Cyc.  Law 
^  Proc.  p.  491;  17  Am.  &  Eng.  Enc.  Law, 
p.  692;  Hamby  v.  Wall,  48  Ark.  135,  137, 
5  Am.  St.  Rep.  218,  219,  2  S.  W.  705,  706. 

There  is  nothing  here  wliicli  shows  exclu- 
sive possession  on  the  part  of  appellant,  or 
that  -the  appellees  might  not  occupy  the 
property  at  the  same  time.  The  appellant 
Foems  to  have  been  rightfully  in  possession, 
and,  until  she  does  something  to  exclude 
her  cntenants  from  occupancy,  she  cannot 
be  compelled  to  pay  rent  to  them.  In  the 
-case  last  cited  the  court  said:  "It  is  a  well- 
settled  principle  of  the  common  law  that 
the  mere  occupation  by  a  tenant  of  the  en- 
tire estate  does  not  render  him  liable  to 
his  cotenant  for  the  use  and  occupation  of 
«,ny  part  of  the  common  property.  The  rea- 
son is  easily  found.  The  right  of  each  to 
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occupy  the  premises  is  one  of  the  incidents 
of  a  tenancy  in  common.  Neither  tenant 
can  lawfully  exclude  the  other.  The  occupa- 
tion of  one  80  long  as  he  does  not  exclude 
the  other  is  but  the  exercise  of  a  legal  right 
If,  for  any  reason,  one  does  not  choose  to 
assert  the  right  of  common  enjoyment,  the 
other  is  not  obliged  to  stay  out;  and,  if 
the  sole  occupation  of  one  could  render  him 
liable  therefor  to  the  other,  his  legal  right 
to  the  occupation  would  be  dependent  upon 
the  caprice  or  indolence  of  bis  cotenant, 
and  this  the  law  would  not  tolerate.  4 
Kent,  Com.*  369;  Freeman,  Cotenancy,  258; 
Everts  v.  Beach,  31  Mich.  136,  18  Am.  Rep. 
169;  Israel  v.  Israel,  30  Md.  120,  96  Am. 
Dec.  571;  Fielder  v.  Chi  Ids,  73  Ala.  567; 
Hause  v.  Hause,  29  Minn.  252,  13  N.  VV. 
43;  Reynolds  v.  Wilmeth,  45  Iowa,  693; 
Pico  V.  Columbet,  12  Cal.  414,  73  Am.  Dec. 
550;  Becnel  v.  Becnel,  23  La.  Ann.  150." 

This  rule  does  not  apply  where  one  ten- 
ant receives'  rents  and  profits  for  the  use 
and  occupation  of  the  premises  from  an- 
other. 

The  judgment  of  the  District  Court  is  re- 
versed, with  directions  to  grant  a  new  trial, 
and  proceed  in  accordance  with  the  views 
herein  expressed. 

All  the  Justices  concur. 


NEW    YORK    COURT    OF    APPEALS. 

PEOPLE     OF    THE     STATE    OF    NEW 

YORK,  Appts., 
v. 

ERIE  RAILROAD  COMPANY,  Respt. 

(198  N.  Y.  369,  91  N.  E.  849.) 

Master  and  servant  —  hours  of  labor 
—  right  to  regulate. 

1.  The  legislature  may,  under  its  police 
power,  forbid  a  railroad  company  to  keep 
employees  who  despatch  or  space  trains  by 
telephone  or  telegraph,  on  duty  more  than 
eight  hours  in  each  twenty-four. 

Evidence  —  Judicial  notice  —  character 
of  railroad. 

2.  In  support  of  a  statute  forbidding  cor- 
porations which  operate  a  certain  class  of 

Note,  —  State  regulation  of  relations 
hettveen  railroad  companies  ettgaged 
in  intcrftate  commerce  and  their 
employees. 

The  earlier  cases  on  this  subject  are  cited 
in  the  note  to  State  v.  Northern  P.  R.  Co. 
15  L.R.A.(N.S.)   134. 

The  position  taken  in  People  v.  Erie  R. 
Co.,  that  a  state  statute  forbidding  tlie 
working  of  railroad  telegraph  operators  for 
more  than  eight  hours  during  the  twenty- 
four  may  be   upheld,  notwithstanding  the 
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railroads  to  keep  their  employees  on  duty 
more  than  a  certain  number*  of  hours  in 
each  twenty-four,  as  against  the  charge  of 
discrimination  in  favor  of  individuals,  the 
court  may  take  judicial  notice  that  all 
roads  to  which  the  act  could  apply  must 
Lccessarily  be  operated  by  corporations. 

Conflict  of  laws  — >  Federal   and  state 
hours  off  labor. 

3.  The  mere  fact  that  Congress  has  for- 
bidden interstate  railroads  to  keep  signal 
tower  operators  on  duty  more  than  nine 
hours  in  each  twenty-four  does  not  pre- 
clude the  state  from  prescribing  a  lesser 
i:uniber  of  hours  for  such  service,  where 
the  road  is  handling  both  interstate  and 
intrastate  traffic. 

i»anie  —  suspension  of  Federal  statute 
—  ri^ht  of  state. 

4.  A  state  statute  may  be  effective  to 
cuutrol  the  hours  of  labor  of  a  tower  man 
<  n  an  interstate  railway  after  the  passage 
of  a  Federal  statute  upon  the  subject  and 
before  it  takes  effect. 

(April  26,  1910.) 


APPEAL  by  the  People  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  reversing  a 
judgment  of  a  Trial  Term  for  Kockland 
County  in  their  favor  in  an  action  brought 
to  recover  a  penalty  for  the  alleged  viola- 
tion of  a  statute  forbidding  railroad  cor- 
porations to  keep  train  despatchers  on  duty 
more  than  eight  hours  in  each  twenty -four. 
Reversed. 

Statement  by  Hiscock,  J.: 

This  action  was  brought  to  recover  a 
judgment  against  the  defendant  for  a  fine, 
because  it  permitted  or  required  an  em- 
ployee in  charge  of  one  of  its  block  signal 
towers  to  be  on  duty  more  than  eight  hours 
in  twenty-four,  in  violation  of  the  provisions 
of  §  7a  of  the  labor  law  (now  §  8  [chap.  36] 
of  the  labor  law  in  the  consolidated  laws), 
which  reads  as  follows:  "It  shall  be  imlaw- 
ful  for  any  corporation  or  receiver  operating 
a  line  of  railroad,  either  surface,  subway,  or 


regulation  on  that  subject  by  the  act  of 
Congress  of  March  4,  1907,  which  fixes 
a  maximum  of  nine  hours  for  such  em- 
ployee:*, upon  the  ground  that  it  is  com- 
(tetent  for  the  state  statute  to  raise 
the  minimum  limit  of  safety  fixed  by  the 
Federal  statute,  by  lowering  the  maximum 
hours  of  labor  permitted  by  the  Federal 
statute, — ^was  expressly  considered  and  re- 
jr^ted  in  State  v.  Texas  &  N.  O.  R.  Co. 
.Tex.  Civ.  App.)  124  S.  W.  984,  and  Ttate 
\.  Chicago,  M.  &  St.  P.  R.  Co.  136  Wis. 
407,  19  L,R.A.(N.S.)326,  117  N.  W.  680, 
both  holding  that  state  statutes  fixing  a 
maximum  ol  eight  hours  of  labor  during 
the  twenty-four  for  train  despatchers  and 
tHl<»graph  operators  are  inhibited  by  the  act 
f»f  Congress. 

An  ei«;ht-hour  local  statute  in  relation 
to  railroad  telegraph  operators  was  also 
KeKK  in  State  v.  Missouri  P.  R.  Co.  212  Mo. 
CIS,  1 1 1  S.  W.  500,  to  be  in  violation  of  the 
i'^t  of  Congress.  The  court,  however,  did 
r:ot  consider  the  possibility  of  sustaining 
thJF  Ptatute  upon  the  ground  that  it  pre- 
^Tibed  a  shorter  day  than  the  Federal  stat- 


ute. 

In  the  Wisconsin  case  the  court  said,  in 
':T<'Ot,  that  the  Federal  statute  fixing  a 
limit  nf  nine  hours  is.  a  declaration  of  a 
»<!eral  policy  on  the  subject,  whicli  would 
*»•  violated  by  a  state  statute  excluding  in- 
tt-ri^tate  railroads  fi-om  the  use  of  their 
employees  on  interstate  commerce  for  one 
f'f  those  nine  hours;  and  calls  attention  to 
the  fact  that  the  requirement  by  the  state 
^utute  of  the  absence  of  such  an  employee 
luring  one  of  those  nine  hours  might  be  a 
rv*9^t  serious  inconvenience  and  burden  upon 
interstate   commerce. 

The  further  position  of  People  v.  Erie 
R-  Co.,  that  in  any  event  the  passage  of 
the  Federal  statute  did  not  operate  to  take 
tte  subject  out  of  the  control  of  the  state. 
( r  impair  the  effect  of  state  statutes  on  the 
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same  subject,  during  the  year  elapsing  be- 
tween the  •  passage  of  the  Federal  statute 
and  the  time  of  its  taking  effect,  is  also 
opposed  by  these  Wisconsin  and  Texas  cases 
just  cited. 

The  position  of  the  New  York  court  on 
this  point,  however,  is  sustained  by  State 
ex  rel.  Atkinson  v.  Northern  P.  R.  O).  53 
Wash.  673,  102  Pac.  876,  holding  that  the 
act  of  Congress  did  not  supersede,  during 
the  year  intervening  between  its  passage 
and  the  time  of  its  taking  efTect,  a  state 
statute  on  the  same  subject,  which  took  ef- 
fect during  that  interval.  The  court  re- 
ferred to  the  Missouri  and  Texas  cases 
above  cited,  but  said  that  it  was  unable 
to  concur  with  the  conclusion  there  reached 
on  this  point.  It  further  said,  in  this  con- 
nection, that  the  fact  that  Congress  had 
entered  the  field  of  legislation  on  the  sub- 
ject, and  that  a  state  statute  on  the  same 
subject  must  at  most  have  a  short  life, 
must  have  been  a  persuasive  argument  be- 
fore the  state  legislature  against  the  pas- 
sage of  such  an  act,  but  that  it  has  no 
force  in  the  courts;  that  the  courts  must 
take  the  statutes  as  they  find  them,  and  can 
rightly  refuse  to  give  them  force  only 
when  they  violate  some  positive  principle 
of  government  laid  down  in  the  funda- 
mental law;  that  statutes  are  not  to  be 
overturned  on  mere  principles  of  comity. 

It  will  be  observed  that  in  all  of  these 
cases  the  state  statute  was  by  its  terms 
to  go  into  effect  after  tlie  passage,  but  be- 
fore the  taking  effect,  of  the  Federal  stat- 
ute. The  argument  already  referred  to, 
that  it  is  not  competent  for  the  state  Ic.'^is- 
lature  to  cut  down  the  time  allowed  by  the 
Federal  statute  to  the  railroad  companies 
to  adjust  their  business  to  the  require- 
ments of  that  act,  might,  perhaps,  have 
somewhat  less  force,  as  applied  to  a  state 
statute  passed  and  in  effect  before  the  en- 
actment of  the  Federal  statute. 
16 
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elevated,  in  whole  or  in  part  in  the  state 
of  New  York,  or  any  officer,  agent,  or  repre- 
sentative of  Buch  corporation  or  receiver,  to 
require  or  permit  any  telegraph  or  telephone 
operator  who  spaces  trains  by  the  use  of 
the  telegraph  or  telephone,  under  what  is 
known  and  termed  the  'block  system'  (de- 
fined as  folows)  :  .Reporting  trains  to  an- 
other office  or  offices  or  to  a  train  despatcher 
operating  one  or  more  trains  under  signals, 
and  telegraph  or  telephone  lever  men  who 
manipulate  interlocking  machines  in  rail- 
road yards  or  on  main  tracks  out  on  the 
lines,  or  train  despatchers  in  its  service 
whose  duties  substantially,  as  hereinbefore 
set  forth,  pertain  to  the  movement  of  cars, 
engines,  or  trains  ou  its  railroad  by  the 
use    of     the    telegraph     or     telephone     in 


despatching  or  reporting  trains  or  receiving 
or  transmitting  train  orders  as  interpretrJ 
in  this  section,  to  be  on  duty  for  more  IUad 
eight  hours  in  a  day  of  twenty-four  hour?. 
and  it  is  hereby  declared  that  eight  Itours 
shall  constitute  a  day  of  employment  for 
all   laborers   or  employees  engaged  in  tlie 
kind  of  labor  aforesaid;  except  in  ca*^e«  «f 
extraordinary  emergency  caused  by  accidtjLt, 
fire,  flood,  or  danger  to  life  or  property,  and 
for  each  hour  of  labor  so  performed  in  acv 
one  day  in  excess  of  such  eight  hours,  bv 
any  such  employee,  he  shall  be  paid  in  ad- 
dition at  least  one  eighth  of  his  daily  com- 
pensation.   Any  person  or  persons,  comp;ii.y 
or  corporation,  who  shall  violate  any  of  :he 
provisions  of  this  section,  shall,  on  coD\ic- 
tion,  be  fined  in  the  sum  of  not  less  iLiu 


In  Llovd  V.  North  Carolina  R.  Co.  151 
N.  C.  536,  —  L.R.A.(X.S.)  — ,  66  S.  E. 
604, — an  action  by  an  engineer  who,  at  the 
time  of  the  injury,  was  employed  on  a 
train  engaged  in  interstate  commerce,  based 
on  the  violation  of  a  state  statute  declar- 
ing that  engineers  shall  not  work  more 
than  sixteen  hours  in  any  twenty-four  hours, 
—the  court,  in  answer  to  the  contention  that 
the  act  of  Congress  of  March  4,  1907,  hav- 
ing prohibited  railroad  companies  from  re- 
quiring or  permitting  train  crews  on  trains 
engaged  in  interstate  commerce  to  work 
more  than  sixteen  consecutive  hours,  ren- 
dered the  state  legislation  of  no  efTect,  said 
that  that  view  did  not  obtain  in  North 
Carolina.  The  court  added  that,  conced- 
ing that  the  act  of  Congress  in  its  pres- 
ent form  is  a  valid  law,  it  has  been  held 
that  such  legislation  does  not  impair  or 
affect  state  legislation,  unless  the  Federal 
law  is  in  operation  and  is  prohibitive  in  its 
terms,  or  in  some  way  affects  the  very  ques- 
tion which  the  state  legislation  undertakes 
to  regulate  and  control.  There  seems  to 
be  here  a  Buggestion  that  the  act  of  Con- 
gress would  not  in  any  event  affect  the 
particular  case,  since  the  violation  of  the 
state  statute  on  which  the  action  was  based 
occurred  before  the  act  of  Congress  went 
into  effect,  though  after  its  passage.  There 
also  seems  to  be  a  suggestion  that  the  state 
and  Federal  statutes  on  this  subject  might 
coexist,  and  tlie  court  cites  in  this  con- 
nection its  own  decision  in  Reid  v.  South- 
ern R.  Co.  160  N.  C.  753,  64  S.  E.  874, 
and  the  decision  of  the  United  States  Su- 
preme Court  in  Smith  v.  Alabama,  124  U. 
S.  465,  31  L.  ed.  508,  1  Inters.  Com.  Rep. 
S04,  8  Sup.  Ct.  Rep.  664;  but  the  relevancy 
of  these  cases  is  not  apparent,  since  the 
state  statutes  there  involved  related  to  mat- 
ters as  to  which  Congress  had  not  acted, 
wliereas  the  state  statute  involved  in  the 
Lloyd  Case  is  upon  the  same  subject  as 
the   Federal  statute. 

In  the  cases  thus  far  cited  in  this  note, 
the  facts  were  not  such  as  to  enable  the 
court  to  uphold  the  state  statute  as  ap- 
plied to  intrastate  commerce,  even  if  they 
had  been  of  the  opinion  that  it  was  pos- 
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sible  to   distinguish   between  the  effect  of 
the    statute    on    interstate    commerce    and 
intrastate  commerce,  and   to  uphold   it  a> 
to  the  latter,  while  holding  it  uncon>t"tu- 
tional  as  to  the  former.     With  refc^pect  t- 
the   hours  of  labor   of   train  men,    it  mji 
be  that  it  is  possible  to  distinguish  betwf.T 
interstate    commerce    and    intrastate    cou^- 
merce,   and   uphold   the   statute   as   appliei 
to    train   men   on   trains   operating   wh:i]'.> 
within  the  state,  while  holding  it  inoperi- 
tive  as  to  train  men  employed  on  interstate 
trains.     Even  that  question,  however,  pie- 
sents  difficulties,  or  at  least  might,   if  the 
state  statute  should  prescribe  a  lon^r  day 
than    the    Federal    statute,    since    the    esr. 
ployment  of  a  train  man,  even  on  an  intra- 
state train,  for  an  hour  or  two  more  thao 
the   limit  prescribed  by  the   Federal    stat- 
ute  with    respect   to    interstate    commerce, 
might    imperil     the    safety    of     interstate 
trains  running  over  the  same  track.     Bat 
however  it  may  be  with  respect   to   train 
men,  it  seems  a  practical  impossibility  to 
discriminate  between  interstate   traffic  and 
intrastate    traffic,    with    reference    to    the 
hours  of  employment  of  train  despatchers 
or  telegraph  operators,  where  the  c(>iii|>anT 
is  engaged  in  both  kinds  of  traffic.     In  state 
V.  Missouri  P.  R.  Co.  supra,  the  court  s^aid 
that  the  statute  could  not  stand   as   }eii]s' 
lation    upon    intrastate    commerce     al«n»»; 
that  it  does  not  discriminate  betwocH  t»»lt»- 
graph  operators  assisting  in  the  oprraticn 
of   interstate  commerce  trains   and    traffic, 
but  puts  them  all  under  the  same  blanket 
regulation,  and  that  the  indictment ,  based 
on  the  violation  of  the  state  statute,  equal- 
Iv  failed  to  discriminate  between  the  inter- 
state  and   intrastate  traffic. 

There  would  seem  to  be  greater  possibil* 
ity  of  distinguishing  between  interstate 
traffic  and  intrastate  traffic,  in  considering 
state  statutes  with  relation  to  matters  al$-> 
covered  by  the  Federal  safety  appliance  act. 

Thus,  it  was  held  in  Detroit,  T.  4  1.  R 
Co.  V.  State  (Ohio  St.)  91  N.  E.  869,  that 
the  Ohio  statute  requiring  the  use  on  car<« 
moving  between  points  within  the  state, 
of  the  same  kind  of  automatic  coupler  tUat 
is  required  by  the  Federal  safety  appliauee 
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$100,  and  such  fine  shall  be  recovered  by  an 
action  in  the  name  of  the  state  of  New 
York,  for  the  use  of  the  state,  which  ^liall 
sue  for  it  against  such  person,  corporation, 
or  association  violating  this  section,  snid 
»uit  to  be  instituted  in  any  court  in  this 
state  having  appropriate  jurisdiction.  Such 
fine,  when  recovered  as  aforesaid,  shall  be 
paid  without  any  deduction  whatever,  one 
half  thereof  to  the  informer,  and  the  bal- 
iince  thereof  to  be  paid  into  the  free  school 
fund  of  the  state  of  New  York.  The  pro- 
visions of  this  section  shall  not  apply  to 
any  part  of  a  railroad  where  not  more  than 
eight  regular  passenger  trains  in  twenty - 
four  hours  pass  each  way;  provided,  more- 
o^-er,  that  where  twenty  freight  trains  pass 
each   way    generally    in    each    twenty-four  ' 


hours,  then  the  provisions  of  this  section 
shall  apply,  notwithstanding  that  there 
may  pass  a  less  number  of  passenger  trains 
than  hereinbefore  set  forth,  namely  eight." 
The  defendant  was  engaged  in  both  inter- 
state and  intrastate  commerce,  and  the  ma- 
jority of  the  trains  which  the  employee  in 
question  spaced  were  moving  the  former. 

Messrs.  Edward  R.  O'Malley,  Attorney 
General,    and    Edward    H.    Letchworth, 

for  appellant: 

The  power  to  regulate  the  hours  of  labor 
of  employees  engaged  in  the  operation  of 
railway  trains  is  within  the  police  power 
of  the  state. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Paul,  173 
U.  S.  404,  43  L.  ed.  746,  19  Sup.  Ct.  Rep. 


act,  is  not  void  as  an  interference  with 
interstate  conunerce  in  respect  of  a  mat- 
ter as  to  w^hich  Congress  had  exercised  its 
fi-iuer.  The  court  specifically  held,  in  re- 
ph  to  questions  propounded  to  it,  that 
the  car  which,  at  the  particular  time  in 
question,  was  carrying  intrastate  traflic, 
Mas  not  subject  to  Federal  control  in  such 
vise  as  to  take  it  out  of  the 'state  control, 
I'V  the  fact  (1),  that  it  was  commonly  and 
usually  employed  in  interstate  traflic,  al- 
though actually  employed  in  intrastate 
trafHc  at  the  time  in  question,  or  (2),  by 
the  fact  that  it  was  a  part  of  a  train  con- 
uitiing  other  cars  loaded  with  interstate 
traflic  (and  which  were  therefore  subject  to 
the  Federal  act),  or  (3),  by  the  fact  that 
the  railroad  was  commonly  and  usually  em- 
ployed in  interstate  commerce,  and  the  de- 
:**n(lant  was  engaged  in  business  as  an  in- 
tt»rj«tate  carrier. 

It  has  also  been  held  that  a  state  statute 
'■ihich  provides  for  the  survival  of  a  cause 
of  action  for  the  benefit  of  the  estate,  in 
ca«e  of  the  death  of  the  injured  person,  is 
ntt  available  in  an  action  brought  under 
»he  Federal  railroad  companies  employers' 
liability  act  (act  of  April  22,  1908),  which 
provides  for  a  right  of  action  for  the  bene- 
fit of  the  surviving  widow  or  husband  and 
children  or  parents  or  next  of  kin,  but 
makes  no  provision  for  survival  for  the 
'w-nefit  of  the  estate.  Fulgham  v.  Midland 
Valley  R.  Co.  167  Fed.  660.  (This  proposi- 
t:-m  was  not  affected  by  the  reversal  of  the 
rj.'se  in  181  Fed.  91.) 

It  is  clear,  under  the  general  principles 
liid  down  by  the  Federal  Supreme  Court, 
tiiat  the  state  still  retains  the  right  to  reg- 
lUte  the  relations  between  railroad  com- 
panies and  their  employees,  engaged  in  in- 
Vrstate  commerce,  in  respect  of  matters  not 
corpred  by  the  Federal  statutes. 

Thus,  the  provision  of  the  New  York 
!aW  law  requiring  railroads  to  pay  their 
•'Dirdovees  semi-monthlv  in  cash  was  upheld, 
in  New  York  C.  &  H.  R.  R.  Co.  v.  Williams 
.N.  Y)  —  L.R.A.(N.S.)  — ,  92  N.  E.  404, 
^srainst  the  objection,  inter  alia^  that  it  was 
an  unlawful  interference  with  interstate 
<^mreeree.  The  court  said  that  while  it  re- 
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lated  to  the  wages  of  railroad  servants 
employed  wholly  in  the  state  of  New  York, 
as  well  as  to  the  wages  of  those  whose 
duty  takes  them  from  that  state  into  oth- 
ers, there  was  no  legislation  by  Congress 
on  the  subject,  and  the  statute  does  not 
affect   interstate  commerce  directly. 

In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
State,  172  Ind.  147,  87  N.  E.  1034,  the 
constitutionality  of  a  statute  known  as  the 
"full  crew  act,"  requiring  railroad  compa- 
nies doing  business  within  the  state  to 
employ  a  certain  number  of  tra^n  men  on 
each  train,  was  upheld  against  the  objec- 
tion that  it  was  an  unlawful  interference 
with  interstate  commerce.  The  court  said 
that,  as  the  statute  was  presented,  there 
appeared  to  be  no  room  for  asserting  that  it 
could  not  be  so  construed  as  to  apply  only 
to  intrastate  trains;  but  held,  perhaps  as 
an  alternative  ground,  that  the  subject  of 
the  state  statute  was  one  which,  until  Con- 
gress had  acted  in  respect  thereof,  was 
equally  within  the  power  of  the  state  and 
Congress,  and  that  none  of  the  various  acts 
of  Congress  to  which  its  attention  was 
called  (including  safety  appliance  act;  act 
relating  to  adjustment  of  controversies  be- 
tween companies  and  employees;  act  re- 
quiring reports  of  accidents  to  Interstate 
Commerce  Commission;  act  of  March  4, 
1907,  to  promote  the  safety  of  en^ployees 
and  travelers  by  limiting  the  hours  of  la- 
bor; Hepburn  act  with  respect  to  annual 
reports  as  to  number  of  employees,  and 
joint  resolution  directing  Interstate  Com- 
merce Commission  to  investigate  and  re- 
port on  use  and  necessity  for  block  signals, 
etc.)  had  touched  the  particular  subject 
covered  by  the  state  statute.  The  court 
rejected  the  contention  that  the  mere  fact 
that  Congress  had  not  seen  fit  to  prescribe 
any  specific  rule  with  respect  to  the  num- 
ber of  men  required  to  man  interstate 
trains  did  not  affect  the  question;  and  that 
its  inaction  on  this  particular  feature  of 
the  subject  was  without  significance,  in 
view  of  its  legislation  with  respect  to 
safety  appliances  upon  engines  and  cars  of 
interstate  trains,  limiting  tho  hours  of 
service  of  employees,  etc.  G.  II.  P. 
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419;  Freuiid,  Pol.  Power,  §§  116,  316;  Peo- 
ple V.  Phyfe,  130  N.  Y.  654,  19  L.R.A.  141, 
32  N.  E.  978. 

The  constitutionality  of  the  statutes  may 
be  upheld  as  an  exercise  by  the  state  of  its 
reserved  power  to  amend  corporate  charters, 
although  not  in  terms  such  an  amendment. 

Berea  College  v.  Kentucky,  211  U.  S.  45, 
53  L.  ed.  81,  29  Sup.  Ct.  Rep.  33;  Leep  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  58  Ark.  407, 
23  L.R.A.  264,  41  Am.  St.  Rep.  109,  25  S.  W. 
76 ;  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Paul,  173 
U  S.  404,  43  L.  ed.  746,  19  Sup.  Ct.  Rep. 
419,  64  Ark.  83,  37  L.R.A.  604,  02  Am..  St. 
Rep.  164,  40  S.  W.  705;  State  v.  Brown  & 
S.  Mfg.  Co.  18  R.  I.  10,  17  L.R.A.  866,  26 
Atl.  246;  Roxbury  v.  Boston  &  P.  R.  Corp. 
6  Cush.  432;  Bangor,  O.  &  M.  R.  Co.  v. 
Smith,  47  Me.  34;  ShalTer  v.  Union  Min. 
Co.  66  Md.  74. 

Railroad  corporations  and  others  alTected 
with  a  public  interest  are  peculiarly  sub- 
ject to  the  exercise  of  this  reserved  power 
to   amend   corporate  charters. 

People  V.  Phyfe,  supra;  Louisville  &  N.  R. 
Co.  V.  Kentucky,  183  U.  S.  603,  46  L.  ed. 
298,  22  Sup.  Ct.  Rep.  95. 

The  statutes  do  not  deprive  the  defendant 
of  liberty  or  property  without  due  process 
of  law. 

Holden  \.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383;  Red  River  Val- 
ley Nat.  Bank  v.  Craig,  181  U.  S.  548,  568, 
45  L.  ed.  994,  1000,  21  Sup.  Ct.  Rep.  703; 
New  York  ex  rel.  Hatch  v.  Reardon,  204 
U.  S.  162,  51  L..  ed.  415,  27  Sup.  Ct.  Rep. 
188,  9  A.  &  E.  Ann.  Cas.  736;  People  ex  rel. 
Rodgers  V.  Coler,  166  N.  Y.  1,  52  L.R.A. 
814,  82  Am.  St.  Rep.  605,  69  N.  E.  716; 
People  V.  Orange  County  Road  Constr.  Co. 
175  N.  Y.  84,  65  L.R.A.'  33,  67  N.  E.  129; 
People  ex  rel.  Cossey  v.  Grout,  179  N.  Y. 
417,  72  N.  E.  464,  1  A.  &  E.  Ann.  Cas.  39; 
People  ex  rel.  Williams  Engineering  &  Con- 
tracting Co.  V.  Metz,  193  N.  Y.  148,  24 
L.R.A.  (N.S.)  201.  85  N.  E.  1070;  Muller 
V.  Oregon,  208  U.  S.  412,  421,  52  L.  ed.  651, 
555,  28  Sup.  Ct.  Rep.  324,  13  A.  &  E.  Ann. 
Cas.  957;  State  v.  Brown  &  S.  Mfg.  Co. 
supra. 

The  statute  is  not  invalid,  as  depriving 
the  defendant  of  the  equal  protection  of  the 
laws. 

People  ex  rel.  Farrin^ton  v.  !Mensching, 
187  N.  Y.  8,  10  L.R.A. (N.S.)  625,  79  N.  E. 
884,  10  A.  &  E.  Ann.  Cas.  101;  Kentucky 
R.  Tax  Cases,  115  U.  S.  321,  337,  20  L.  ed. 
414,  418,  6  Sup.  Ct.  Rep.  57;  Magoun  v. 
Illinois  Trust  &  Sav.  Bank,  170  U.  S.  283, 
293,  42  L.  ed.  1037,  1042,  18  Sup.  Ct.  Rep. 
594;  Hayes  v.  Missouri,  120  U.  S.  68,  30 
L.  ed.  578,  7  Sup.  Ct.  Rep.  350;  Barbier  v. 
Connolly,  113  U.  S.  27,  32,  28  L.  ed.  923, 
925,  5  Sup.  Ct.  Rep.  357 ;  McLean  v.  Ar- 
kansas. 211  U.  S.  539,  53  L.  ed.  315,  29  Sup. 
29  L.R.A. (N.S.) 


Ct.  Rep.  206;  Cook  v.  Marshall  County,  m 
U.  S.  261,  49  L.  ed.  471,  25  Sup.  Ct  Rff. 
233;  Nicol  v.  Ames,  173  U.  S.  509,  43  L  ei 
786,  19  Sup.  Ct.  Rep.  622;  People  v.  Hav- 
nor,  149  N.  Y.  195,  31  L.R.A.  689,  52  Am. 
St.  Rep.  707,  43  N.  E.  541 ;  Home  Teleph. 
&  Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  e<w. 
281,  53  L.  ed.  176,  186,  29  Sup.  Ct,  Re?. 
50;  People  ex  rel.  Williams  Engineering  i 
Contracting  Co.  v.  Metz,  193  N.  Y.  164!"  ^^ 
L.R.A.(N.S.)  201,  86  N.  E.  1070:  Xe^ 
York  &  N.  E.  R.  Co.  v.  Bristol,  151  l\  S, 
666,  671,  38  L.  ed.  269,  274,  14  Sup.  Ct.  Rep. 
437. 

The  state  has  the  power  to  prescribe  nik-^ 
regulating  the  relation  between  railroad? 
and  their  employees,  even  though  indi^el':l^ 
alTecting  interstate  commerce,  unless  tb^y 
are  in  conflict  with  an  express  enactmeni 
of  Congress. 

Covington  &  C.  Bridge  Co.  v.  KentuckT, 
154  U.  S.  204,  209,  38  L.  ed.  962,  965,  4 
Inters.  Com.  Rep.  649,  14  Sup.  CH.  Re[- 
1087;  Cleveland,  C.  C.  &  St.  L.  R,  Co.  ^. 
Illinois,  177  U.  S.  514,  516,  44  L.  ed.  sui 
869,  20  Sup.  Ct.  Rep.  722;  Mobile,  J.  4 
K.  C.  R.  Co.'v.  Mississippi,  210  U.  S.  In. 
203,  52  L.  ed-  1016,  1023,  28  Sup.  Ct.  Rtp. 
650;  Employers'  Liability  Cases  (Howar- 
V.  Illinois  C.  R.  Co.)  207  U.  S.  463,  52  L 
ed.  297,  28  Sup.  Ct.  Rep.  141 ;  Peterson  v. 
State,  79  Neb.  132,  14  L.R.A.(N.S.)  2lJ:I. 
126  Am.  St.  Rep.  651,  112  N.  W.  306;  Chi 
cago,  R.  I.  &  P.  R.  Co.  V.  State,  86  Ark. 
412,  111  S.  W.  466;  Missouri,  K.  &  T.  R. 
Co.  V.  Haber,  169  U.  S.  613,  42  L.  ed.  STs. 
18  Sup.  Ct.  Rep.  488;  Gulf,  C.  &  S.  F.  II 
Co.  V.  Hefley,  158  U.  S.  98,  39  L.  ed.  91'- 
15  Sup.  Ct.  Rep.  802;  Hennington  v.  G^^jt- 
gia,  163  U.  S.  299,  41  L.  ed.  166,  16  Sup. 
Ct.  Rep.  1086;  Gladson  v.  Minnesota,  166  I . 
S.  427,  430,  41  L.  ed.  1064,  1065,  17  ^uk 
Ct.  Rep.  624;  Southern  R.  Co.  v.  King.  '^T 
C.  C.  A.  284,  160  Fed.  332. 

The  Federal  act  cannot  affect  the  ca-  . 
because  by  its  very  terms  it  wa?  not  v. 
operation  at  the  time  of  this  offense. 

State  V.  Northern  P.  R.  Co.  36  Mont,  o>l 
15  L.R.A.(N.S.)  134,  93  Pac.  945,  13  A. 
&  E.  Ann.  Cas.  144;  Smith  v.  Alabama.  1-4 
U.  S.  472,  31  L.  ed.  510,  1  Inters.  Com.  Rep. 
804,  8  Sup.  Ct.  Rep.  664. 

Mr.  George  P.  nrownell,  with  Mr 
Gcopge  N.   Orcutt,   for  respondent: 

The  statute  deprives  both  the  empi  -vot 
and  the  employee  of  liberty  of  c^rtr.i> : 
and  of  property  without  due  process  of  la.v. 
the  employer  of  its  capital,  and  the  en- 
ployee  of  the  wages  which  he  would  earn 
by  working  more  than  eight  hours,  anJ  i* 
therefore  in  conflict  with  the  state  and  Fei- 
eral  Constitutions. 

Re  Jacobs,  98  N.  Y.  110,  50  Am.  Ken 
636;  People  v.  Marx,  99  N.  Y.  377.  52  A'*. 
Rep.  34,  2  N.  E.  29;  People  v.  Gills,>n,  10^ 
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X.  Y.  389,  4  Am.  St.  Rep.  466,  17  N.  E.  343; 
tJilman  v.  Tucker,  128  X.  Y.  190,  13  L.R.A. 
ZiJ4,  20  Am.  St.  Rep.  464,  28  N.  E.  1040; 
Forstor  v.  Scott,  136  X.  Y.  577,  18  L.R.A. 
543,  32  X.  E.  976;  Colon  v.  Lisk,  163  N.  Y. 
188,  60  Am.  St.  Rep.  009,  47  N.  E.  302; 
People  V.  Hawkina,  157  X.  Y.  1,  42  L.R.A. 
490,  68  Am.  St.  Rep.  736,  61  X.  E.  257; 
People  ex  rel.  Rodgers  v.  Coler,  166  X.  Y. 
1,  52  L.R.A.  814,  82  Am.  St.  Rep.  605,  59 
X\  E.  716;  People  v.  Orange  County  Road 
Constr.  Go.  175  N.  Y.  84,  65  L.R.A.  33, 
67  N.  E.  129;  People  ex  rel.  Cossey  v. 
r.rout,  179  X.  Y.  417,  72  X.  E.  464,  1  A.  & 
E.  Ann.  Caa,  39;  Schnaier  v.  Xavarre  Ho- 
tel &  Importation  Co.  182  X.  Y.  83,  70 
L.R.A.  722,  108  Am.  St  Rep.  790,  74 
X.  E.  561 ;  Wright  v.  Hart,  182  X.  Y.  330, 
•2  L.R.A.(X.S.)  338,  75  X.  E.  404,  3  A.  &  E. 
-Vnn.  Caa.  263;  People  v.  Williama,  189  X. 
Y.  131,  12  L.R.A.(X.S.)  1130,  121  Am.  St. 
r.rp.  854,  81  X.  E.  778,  12  A.  &  E.  Ann. 
r.-iH.  798;  Boyd  v.  United  Statea,  116  U.  S. 
tnO.  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524; 
Alljreyer  v.  Louisiana,  165  U.  S.  578,  41  L. 
ed.  b32,  17  Sup.  Ct.  Rep.  427;  Loebner  v. 
NVw  York,  198  U.  S.  45,  49  L.  ed.  937,  25 
Nip.  Ct  Rep.  539,  3  A.  &  E.  Ann.  Caa.  1133; 
Adair  v.  United  States,  208  U.  S.  161,  52 
L.  ed.  436,  28  Sup.  Ct  Rep.  277,  13  A.  & 
E.  Ann.  Caa.  764;  Colon  v.  Lisk,  supra; 
Pefiple  V.  Phyfe,  136  X.  Y.  654,  19  L.R.A. 
141,  32  X.  E.  978. 

The  statute  is  not  in  fact  or  in  form  an 
exercise  of  the  reserved  power  of  the  leg- 
i<%lature,  whatever  may  be  the  extent  of  that 
power  to  alter  or  amend  chartera.  It  is  an 
amendment  of  the   labor   law. 

Lord  V.  Equitable  Life  Aasur.  Soc.  194 
X.  Y.  224,  22  L.R.A.(X.S.)  420,  87  X.  E. 
443:  Re  Ashby,  60  Kan.  10],  65  Pac.  336; 
State  V.  Haun,  61  Kan.  146,  47  L.R.A.  369, 
59  Pac.  340;  People  v.  Atlantic  Ave.  R.  Co. 
125  X.  Y.  513,  26  X.  E.  622. 

.\ssuming  that  the  statute  in  queation  ia 
to  be  conatrued  aa  an  attempt  by  the  leg- 
islature to  alter  or  amend  the  charter  of 
the  defendant,  the  statute  cannot  be  aua- 
tained  as  a  valid  exerciac  of  that  power. 

Lord  T.  Equitable  Life  Assur.  Soc.  194 
X.  Y.  212,  22  L.R.A.(X.S.)  420,  87  X.  E. 
443:  Berea  College  v.  Kentucky,  211  U.  S. 
45.  53  L.  ed.  81,  29  Sup.  Ct  Rep.  33; 
^hi^-Ms  V.  Ohio,  95  U.  S.  319,  324,  24  L.  ed. 
1">7.  359;  Freund,  Pol.  Power,  §  363;  Lake 
'^l.ore  k  M.  S.  R.  Co.  v.  Smith,  173  U.  S. 
<i<).  690,  43  L.  ed.  859,  861,  19  Sup.  Ct 
P^p.  565;  Johnson  v.  Goodyear  Min.  Co. 
'27  Cal.  4,  47  L.R.A.  344,  78  Am.  St  Rep. 
IT.  50  Pac.  304;  Leep  v.  St.  Louia,  L  M. 
ft  S.  R.  Co.  58  Ark.  407,  23  L.R.A.  274, 
41  Am.  St.  Rep.  109,  25  S.  W.  75;  St 
l/uis.  I.  M.  &  S.  R.  Co.  V.  Paul,  173  U.  S. 
4'«4.  43  L.  ed.  740,  19  Sup.  Ct.  Rep.  410; 
rt  LR.A.fX.S.) 


Lawrence  v.  Rutland  R.  Co.  80  Vt  370,  16 
L.R.A.(X.S.)  350,  67  Atl.  1091,  13  A.  &  E. 
Ann.  Caa.  475. 

The  act  of  Congress  fixing  nine  hours  as 
the  day's  work  of  telegrapli  operators  en- 
gaged in  spacing  trains  by  the  block  system 
is  exclusive. 

Covington  &  C.  Bridge  Co.  v.  Kentucky, 
154  U.  S.  204,  38  L.  ed.  962,  4  Inters  Com. 
Rep,  649,  14  Sup.  Ct  Rep.  1087;  Freund, 
Pol.  Power,  §  85;  State  v.  Chicago,  M.  & 
St  P.  R.  Co.  136  Wis.  407,  19  L.R.A.(X.S.) 
326,  117  X^  W.  686;  Pennsylvania  v.  Wheel- 
ing &  Bridge  Co.  18  How.  421,  16  L.  ed. 
435;  State  v.  Missouri  P.  R.  Co.  212  Mo. 
658,  111  S.  W.  600;  State  v.  Texas  &  X. 
0.  R.  Co,  (Tex.  Civ.  App.)  124  S.  W.  984; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan,  169 
U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct  Rep. 
289. 

Hiscock,  J.,  delivered  the  opinion  of  the 
court : 

If  §  7a  of  the  labor  law,  above  quoted, 
was  a  valid  enactment  in  August,  1907, 
applicable  to  a  block  signal  tower  oper- 
ator, engaged  in  spacing  interstate  and  lo- 
cal trains,  the  order  appealed  from  was  er- 
roneous, and  the  judgment  of  the  trial 
court  correct,  because  there  ia  no  question 
that  during  that  month  the  reapondent  re- 
quired one  of  ita  employeea  thua  engaged  to 
be  on  duty  more  than  eight  hours  out  of 
twenty-four,  in  violation  of  the  provisions 
of  that  act  Two  reasons  are  alleged  why 
said  statute  was  not  valid  and  applicable. 
The  first  of  these  is  that  the  legislature  had 
no  power  to  place  such  a  limitation  on  the 
right  of  the  respondent  to  keep  such  an 
employee  on  duty;  and  the  second  one  is 
that,  such  employee  being  in  part  engaged 
in  forwarding  interstate  commerce,  Congress 
had  the  auperior  power  to  regulate  his 
houra  of  labor,  and  that  it  had  done  thia 
by  legialation  which  barred  or  auperaeded 
the  atate  legislation  referred  to. 

It  is  clear  that  the  first  defense  cannot  be 
maintained.  The  doctrine  that  the  legisla- 
ture, under  proper  circumstances  and  within 
reasonable  limits,  may  exercise  its  police 
power  in  the  regulation  of  hours  and  con- 
ditions of  labor,  is  now  thoroughly  and 
broadly  established.  One  familiar  form  of 
this  class  of  legislation  is  that  which  has 
for  its  object  tlie  promotion  of  the  health 
and  welfare  of  the  employee,  as  especially 
in  the  case  of  women  and  children.  An- 
other class  seeks  to  protect  the  safety  of  the 
public,  by  limiting  the  hours  of  labor  of 
those  who  are  in  control  of  dangerous  agen- 
cies, lest,  by  excessive  periods  of  duty,  they 
became  fatigued  and  indifferent,  and  cause 
accidents  leadinjOf  to  injuries  and  destruc- 
tion of  life.     This  statute  comes  within  the 
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latter  class,  and  this  court,  in  the  case  of 
Pelin  V.  New  York  C.  &  H.  R.  R.  Co.  102 
App.  Div.  71,  92  N.  Y.  Supp.  468,  Id.,  115 
App.  Div.  883,  104  N.  Y.  Supp.  1136,  Id., 
388  N.  Y.  666,  81  N.  E.  1171,  affirmed  a 
judgment  where  the  basis  of.  the  recovery 
was,  as  here,  that  the  defendant  had  permit- 
ted or  required  an  employee  to  be  on  duty 
for  a  length  of  time  in  excess  of  that  pre- 
scribed by  another  section  of  the  act  which 
we  are  now  considering. 

The  counsel  for  the  respondent  has  re- 
viewed at  length  the  duties  discharged  and 
the  exact  amount  of  time  required  in  the 
actual  performance  thereof  by  the  operator 
on  the  occasion  in  question,  and  he  makes 
these  facts  the  basis  for  an  argument  that 
no  conditions  existed  which  warranted  the 
legislature  in  fixing  the  limit  which  it  did, 
and  he  insists  that  the  period  of  service  pre- 
scribed for  this  particular  class  of  employees 
is  entirely  out  of  proportion  to  that  permit- 
ted to  various  other  employees  engaged  in 
the  operation  of  a  railroad.  His  argument 
is  not  without  force,  and  very  well  might 
be  addressed  to  the  legislature  as  a  reason 
for  permitting  employment  for  a  larger  num- 
ber of  hours.  I  do  not  think,  however,  that 
we  can  say  that  the  facts  so  conclusively 
show  a  lack  of  relation  between  the  legis- 
lation and  the  justifiable  ends  sought  to  be 
gained,  that  we  can  condemn  the  statute  as 
unconstitutional;  for,  while  each  of  the  du-. 
ties  performed  by  the  operator  seems  simple 
enough,  still  as  a  whole  they  form  quite  a 
complicated  series  of  acts,  in  the  transmis- 
sion of  signals,  the  giving  of  orders,  and  the 
movement  of  trains;  and,  while  the  actual 
time  occupied  in  performing  these  acts  is 
not  large,  still  the  employee,  for  the  proper 
discharge  of  his  duties,  is  compelled  to  be 
on  the  alert  during  the  entire  time  of  his  em- 
ployment, and  it  not  infrequently  happens 
that  lack  of  active  occupation  during  hours 
of  duty  is  more  trying  than  work  itself.  Thus, 
it  is  not  at  all  inconceivable  that  such  an 
employee  subjected  to  too  long  hours  of 
duty  and  confinement  might  become  phys- 
ically fatigued  and  mentally  inert,  and 
make  mistakes  which  would  lead  to  the 
destruction  of  life.  This  being  so,  it  was 
permissible  for  the  legislature  to  pass  a 
statute  limiting  the  hours  of  labor,  and  it 
cannot  be  said  that  there  is  no  reason  or 
argument  to  support  its  judgment  that  eight 
hours  was  a  proper  limit.  The  control  of 
such  a  matter  by  the  legislature  would 
naturally  be  exercised  by  virtue  of  the  police 
power.  If  the  form  of  the  statute  in  ques- 
tion could  be  criticized  as  relating  only  to 
cor|x»rationa  engaged  in  the  operation  of 
railroads,  and  therefore  unduly  discrimina- 
tory against  them,  it  now  being  settled  that 
an  individual  as  well  as  a  corporation  may 
29  L.R.A.(N.S.) 


operate  a  railroad  (Phoenix  ▼.  Gannon,  18S 
N.  Y.  471,  88  N.  E.  1066),  I  think  that  ire 
might  take  judicial  notice  of  the  fact  thtt 
all  of  the  railroads  in  the  state  to  whieb 
this  act  could  apply  are,  and  almost  neces- 
sarily must  be,  operated  by  oorporatioDS, 
and  not  by  individuals,  since  the  hitter  baT« 
no  power  to  acquire  land  by  eminent  domain 
for  railroad  purposes.  Hammond  Packing 
Co.  V.  Arkansas,  212  U.  S.  322,  53  L  ed. 
630,  20  Sup.  Ct.  Rep.  370,  15  A.  &  £.  Aiu. 
Cas.  646. 

Moreover,  even  if  the  statute  failed  as  a 
valid  exercise  of  the  police  power,  personal- 
ly I  am  not  doubtful  that,  under  its  rpsened 
control  over  corporations,  the  legislature 
might  pass  such  an  act  in  regulation  of  the 
performance  of  the  business  for  which  a  rail- 
road was  organized.  Lord  v.  Equitable  Life 
Assur.  Soc.  194  N.  Y.  212,  237,  22  LR-A. 
( N.S. )  420,  87  N.  E.  443 ;  People  v.  Phvfe, 
136  N.  Y.  654,  557,  19  L.R.A.  141.  32  X.  E. 
978;  Chicago  L.  Ins.  Co.  v.  Needles,  113 
U.  S.  574,  28  L.  ed.  1084,  5  Sup.  Ct  Rep. 
681 ;  J^uisville  &  N.  R.  Co.  v.  Kentucky. 
161  U.  S.  677,  40  L.  ed.  849,  16  Sup.  Ct.  Rep. 
714;  Worcester  v.  Norwich  &  W.  R.  Co. 
109  Mass.  103. 

Equally  important  and  possibly  of  morf 
difficult  solution  are  the  considerations  pre- 
sented by  the  second  defense,  that  the  stat- 
ute here  sought  to  be  enforced  trespasses  on 
a  field  of  legislative  action  which  had  al- 
ready been  pre-empted  by  Congress  by  virtue 
of  its  power  to  govern  interstate  commerte 
and  those  engaged  therein,  and  that,  there- 
fore, it .  was  forbidden  and  nugatory,  it 
will  be  noted  that  this  defense  assumed,  as 
I  think  correctly,  that  the  labor  law  pur- 
ports and  attempts  indiscriminately  and  in- 
separably to  regulate  the  hours  of  the  das^**^ 
of  employees  designated  whether  en^ged  io 
interstate  or  local  traffic,  and  that,  tbeit- 
fore,  its  validity  must  be  .tested  by  the  po\»er 
of  the  legislature  over  the  former. 

This  defense  is  predicated  on  the  fact  that 
Congress  passed  a  statute,  approved  March 
4,  1907  (Act  March  4,  1907,  chap.  2939, 
34  Stat  at  L.  1415,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1170),  and  taking  effect  a  year 
later,  which,  so  far  as  is  here  material,  pro- 
vided: "No  operator,  train  despatches  or 
other  employee  who,  by  the  use  of  the  tele 
graph  or  telephone,  despatches,  reports, 
transmits,  receives,  or  delivers  orders  per- 
taining to  or  affecting  train  movements, 
shall  be  required  or  permitted  to  be  or  re- 
main on  duty  for  a  longer  period  than  nine 
hours  in  any  twenty-four-hour  period  in  all 
all  towers,  offices,  places,  and  stations  con- 
tinously  operated  night  and  day."  Con- 
cededly  this  statute  applied  to  such  an 
operator  as  the  one  whose  alleged  Mcessive 
confinement  is  complained  of  here,  when  en- 
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piged  in  operating  interstate  traffic,  and 
the  reasoning  is  that.  Congress  haying  thus 
regulated  his  hours  of  labor,  the  state  could 
not  pFescribe  a  different  or  additional  regu- 
lation applicable  to  the  same  man.  As  is 
well  understood,  the  general  subject  of  com- 
merce, for  the  purpose  of  defining  Federsd 
and  state  jurisdiction  in  legislation,  may 
readily  be  divided  into  three  fields.  The 
first  is  that  in  which  the  power  of  the  state 
is  exclusive;  the  second,  that  in  which  the 
state  may  act  in  the  absence  of  legislation 
by  Congress  which  is  controlling  and  ex- 
clusive; the  third,  that  in  which  the  au- 
thority of  Congress  is  exclusive,  and  the 
states  cannot  interfere  at  all.  Covington 
k  C.  Bridge  Co.  v.  Kentucky,  154  U.  S.  204, 
209,  38  L.  ed.  962,  965,  4  Inters.  Com.  Rep. 
649,  14  Sup.  Ct.  Rep.  1087.  It  is  important 
to  keep  in  mind  for  the  purposes  of  this 
discussion,  that  within  the  first  field  are  in- 
cluded r^ulations  by  the  state  of  local  or 
intrastate  commerce,  and  it  is  conceded,  and 
therefore  the  reasons  will  not  be  discussed, 
that  the  state,  acting  within  the  second  field, 
might  pass  the  present  statute  in  the  nature 
of  a  police  regulation  of  the  hours  of  those 
engaged  in  interstate  as  well  as  local  com- 
merce, unless  the  Federal  statute  barred 
such  legislation.     Did  it*  do  so? 

Of  course,  it  is  apparent  that,  if  the  Fed- 
eral statute  saying  that  a  signal  tower  op- 
erator may  not  work  more  than  nine  hours 
prevents  a  state  from  saying  under  control- 
ling conditions  that  he  may  not  work  in  ex- 
cess of  a  lesser  number  of  hours,  state  legis- 
lation of  an  analogous  character  on  other 
subjects  which  readily  suggest  themselves, 
such  as  the  proper  weight  of  rails,  the  safe 
speed  of  trains,  the  necessary  proportion  of 
fare  to  be  equipped  with  air  brakes,  may  be 
pre\ented  by  Federal  legislation  simply  pre- 
«ribing  the  minimum  rule  of  precaution, 
and  the  protection  by  the  state  of  the  safety 
of  its  citizens  at  least  rendered  more  com- 
plicated and  difficult;  for,  unless  there  shall 
be  in  the  future  such  a  separation  of  Inter- 
state and  local  traffic  as  has  not  vet  occurred, 
and  which  might  be  made  extremely  burden- 
some to  the  railroads,  it  will  seldom  happen 
that  agencies  employed  in  moving  the  for- 
mer will  not  also  be  moving  the  latter,  and 
therefore,  if  the  state  is  prevented  by  a 
Federal  statute  like  that  before  us  from 
adopting  additional,  but  not  conflicting,  re- 
'^uirements  which  it  deems  to  be  necessary, 
f  will  be  unable  to  insure  the  safety  of  local 
pawengers  and  traffic.  And  it  is  obvious 
That  a  factor  of  safety  like  that  in  the 
present  Federal  statute,  adapted  as  we  must 
M«unie  to  average  conditions  prevailing 
throughout  the  country,  often  will  be  quite 
insufficient  under  the  special  conditions  pre- 
vailing in  a  given  state.  In  addition,  it  is 
29  L.R.A.(N.S.) 


I  doubtless  established  by  the  Employers'  Lia- 
bility Cases  (Howard  v.  Illinois  C.  R.  Co.) 
207  U.  S.  463,  62  L.  ed.  297,  28  Sup.  Ct. 
Rep.  141,  that  a  person  injured  in  the  course 
of  local  traffic,  as  the  result  of  negligence 
of  an  employee,  could  not  predicate  a  claim 
for  relief  on  the  Federal  statute  limiting  the 
latter's  hours  of  employment. 

Passing  these  general  con*si  derations, 
when  we  seek  for  authorities  on  the  ques- 
tion whether  the  Federal  statute  is  exclusive 
and  preventive  of  the  state  statute,  no  de- 
cision by  the  Supreme  Court  of  the  United 
States  is  found  rendered  upon  facts  so  simi- 
lar to  those  here  presented  as  to  make  it 
clearly  and  manifestly  controlling.  We  are 
obliged  to  rely  on  general  rules  which  have 
been  laid  down  by  that  learned  court  from 
time  to  time,  in  the  consideration  of  ques- 
tions of  the  same  general  class,  and  which 
do  not  seem  to  be  always  quite  harmonious. 
In  Gulf  C.  &  S.  F.  R.  Co.  v.  Hefley,  158  U. 
S.  98,  39  L.  ed.  910,  15  Sup.  Ct.  Rep.  802, 
the  court  had  before  it  the  question  whether 
a  state  statute  making  it  unlawful  for  a 
railroad  company  to  charge  and  collect  a 
greater  sum  for  freight  than  was  specified 
in  the  bill  of  lading  was,  when  applied  to 
interstate  freight,  in  conflict  with  a  Federal 
statute  providing  that  it  should  be  unlawful 
to  charge  and  collect  a  greater  or  less  com- 
pensation for  the  transportation  of  property 
than  was  specified  in  the  published  schedule 
of  rates  provided  for  by  the  act.  It  was  con- 
ceded that  the  state  act,  although  incidental- 
ly relating  to  interstate  commerce,  would  be 
valid  as  a  police  regulation  in  the  absence 
of  congressional  legislation,  but  it  was  held 
that  it  conflicted  with  the  latter,  and  was 
therefore  invalid.  Mr.  Justice  Brewer,  writ- 
ing for  the  court,  said:  "Clearly  the  state 
and  the  national  acts  relate  to  the  same 
subject-matter,  and  prescribe  different  rules. 
.  .  .  The  carrier  cannot  obey  one  statute 
without  sometimes  exposing  itself  to  the 
penalties  prescribed  by  the  other.  .  .  . 
In  case  of  such  a  conflict  the  state  law  must 
yield.  .  .  .  The  question  is  not  whether 
in  any  particular  case  operation  may  be 
given  to  both  statutes,  but  whether  their 
enforcement  may  expose  a  party  to  a  con- 
flict of  duties.  It  is  enough  that  the  two 
statutes  operating  upon  the  same  subject- 
matter  prescribe  difl'erent  rules.  In  such 
case  one  must  yield,  and  that  one  is  the 
state  law."  If  we  should  apply  the  lan- 
guage quoted  with  any  degree  of  literalness 
to  the  present  case,  it  would  be  difficult  to 
escape  the  conclusion  that  the  eight-hour 
state  statute  was  barred  by  the  Federal  stat- 
ute. But  it  is  to  be  observed  that  what  was 
there  written  was  so  written  in  a  case  where 
at  times  it  would  not  be  possible  to  observe 
the  state  statute  without  violating  the  Fed- 
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eral  one,  and  nn  element  of  possible  actual 
conflict  was  present,  which  is  absent  here, 
for,  of  course,  a  restriction  of  employment 
to  eight  hours  does  not  in  any  ordinary 
sense  violate  the  statute  against  employ- 
ment in  excess  of  nine  hours. 

Otiier  cases  seem  to  me  to  lav  down  the 
rule  in  more  liberal  terms  in  favor  of  the 
state  legislation.  In  Missouri,  K.  &  T.  R. 
Co.  V.  Haber,  169  U.  S.  613,  42  L.  ed.  878, 
18  Sup.  (  t.  Rep.  488,  and  in  Reid  v.  Colo- 
rado, 187  U.  S.  137,  47  L.  ed.  108,  23  Sup. 
Ct.  Rep.  92,  12  Am.  Crim.  Rep.  506,  the 
court  had  before  it  the  question  of  alleged 
conflict  between  a  Federal  statute  regulating 
tlie  inspection,  etc.,  of  cattle  for  purposes  of 
interstate  shipment,  and  state  statutes  re- 
lating to  the  same  subject.  Congress  had 
adopted  an  act  known  as  the  ^'animal  in- 
dustry act,"  which  was  designed  to  regu- 
late and  prevent  the  shipment  of  infected 
and  disonsed  cattle,  and  which  went  into  the 
subject  with  much  detail  and  completeness. 
Amongst  other  things  it  provided  that,  for 
the  purposes  of  the  act,  "splenetic  or  Texas 
fever  should  not  be  considered  a  contagious, 
infectious,  or  communicable  disease,"  and  ap- 
parently it  was  broad  enough  to  authorize 
a  certificate  by  Federal  oflicials  that  cattle 
were  free  from  any  disease.  Notwithstand- 
ing this,  the  court  held  in  the  first  case  that 
the  state  statute  was  valid  which  permit- 
ted one  of  its  citizens  to  recover  damages 
sustained  by  communication  to  his  animals 
of  Texas  or  splenetic  fever  by  cattle  being 
transported  in  accordance  with  the  Federal 
statute,  and  in  the  last  case  upheld  a  stat- 
ute making  it  a  criminal  ofTense  under  cer- 
tain conditions  to  bring  into  the  state  ani- 
mals without  a  certificate  by  state  authori- 
ties that  they  were  free  from  disease.  It 
will  be  observed  that  in  the  first  case  a  re- 
covery was  had  under  the  state  statute  on 
the  theory  that  Texas  or  splenetic  fever  was 
communicable,  which  was  expressly  nega- 
tived by  the  Federal  statute.  Mr.  Justice 
Harlan  wrote  in  each  case.  In  the  first  one 
he  expressly  approved  as  settled  law  the 
rule  enunciated  in  Sinnot  v.  Davenport,  22 
How.  227,  243,  16  L.  ed.  243,  247,  and  stated 
**tliat  a  statute  enacted  iii  execution  of  a 
reserved  power  of  the  state  is  not  to  be  re- 
garded as  inconsistent  witii  an  act  of  Con- 
gress passed  in  the  execution  of  a  clear  pow- 
er under  the  Constitution,  unless  the  repug- 
nance or  conflict  is  so  direct  and  positive 
that  tlie  two  acts  cannot  be  reconciled  or 
stand  together."  In  the  latter  case  he 
wrote;  *'lt  should  never  be  held  that  Con- 
gress intends  to  supersede,  or  by  its  legisla- 
tion suspend,  the  exercise  of  the  police  pow- 
ers of  t!ie  states,  even  when  it  nmy  do  so, 
unlosa  its  ])Urpoae  to  effect  that  result  is 
clearly  manifested''  (page  148  of  187  U.  S.), 
29  L.*R.A.(N.S.) 


and   again   cited   with   approval   Sinnot  t. 
Davenport. 

In  Smith  v.  Alabama,  124  U.  S.  46-5,  31 
L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8  Sap. 
Ct.   Rep.   564,   the   court  passed  upon   tli» 
validity  of  the  statute  of  Alabama  requii- 
ing   engineers   to   undergo  an  examiDation 
and  obtain  a  license  from  a  state  board  :i 
examiners.     The  point  was  made  that  t*:- 
statute  in  its  application  to  engineers  on  ir  - 
terstate   trains   was   a   regulation  of  cox* 
merce  among  the  states,  and  repugnant  t.« 
the  Constitution.    This  contention  was  oTer- 
ruled,  and  the  statute  held  to  be  a  propiT 
exercise  of  the  police  power,  in  the  ab-en--*» 
of  national  legislation  which  prevented  iL 
Speaking  upon  this  subject,  it  was  said,  refer- 
ring to  the  fact  that  Congress  had  prescribl^j 
the  qualifications  for  pilots  and  engineer^ 
of   steam   vessels   engaged   in   the  coa^tL^: 
trade  and  navigating  the  inland  waters  <  * 
the  United  States,  while  engaged  in  mm 
merce  among  the  states,  that  the  power  or 
Congress  "might,  with  equal  authority,  [p' 
exercised    in    prescribing   the  qualificatiMS^ 
for  locomotive  engineers  employed  by  raii- 
road  companies  engaged  in  the  transport  .- 
tion   of   passengers   and   goods    amonir   Oi>^ 
states,   and   in   that   case   would   suiH^r^.-tJ^ 
any  conflicting  provisions  on  the  same  sv'  - 
ject  made  by  local  authority.    But  the  [>r< 
visions  on  the  subject  contained  in  the  st^i 
ute  of  Alabama  under  consideration  are  no: 
regulations  of  interstate  commerce.     .     .    . 
Considered  in  themselves,  they  are  parts   •:' 
that  body  of  the  local  law,  which,  as  we  bar? 
already  seen,  properly  governs  the  relation 
between  carriers  of  passengers  and  merchaD- 
dise  and  the  public  who  employ  them,  «hie!i 
are  not  displaced  until  they  come  in  c>>!i- 
flict  with  express  enactments  of  Congress  in 
the  exercise  of  its   power   over    commerce*, 
and  which,  until  so  displaced,  according  ii> 
the  evident  intention  of  Congress,  remain  a? 
the  law  governing  carriers  in  the  dischar^ 
of  their  obligations  whether  engaged  in  t.he 
purely  internal  commerce  of  the  state  or  in 
commerce  among  the  states."  124  U.  S,  47'.^. 
See  also  Hennington  v.  Georgia,   163  U.  J'^. 
299,  41  L.  ed.  166,  16  Sup.  Ct.  Rep.   losr.: 
Gladson  v.   Minnesota,    166   U.    S.   427,   41 
L.  ed.  1064,  17  Sup.  Ct.  Rep.  627. 

It  w-ould  seem  to  me  that,  within  the  a'; 
thoritv  of  these  cases  and  of  what  was  ^a^l 
in  deciding  them  as  above  quoted,   it   may 
be  held  that,  where  Congress  has  ]irescrils'i 
a  general  minimum  limit  of  safety  applica 
ble    to   average   conditions    throughout    the 
country  in  the  movement  of  interstate  traf 
fie,  a  state  statute  does  not  trespass  up->Q 
forbidden  territory  and  become  obnoxious  l»e- 
cause,  in  response  to  special  conditions  pre- 
vailing within  its  limits,  it  has  raised  suoh 
limit  of  safety.     Tliere  is  no  conflict;   the 
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state  has  simply  supplemented  the  action  of 
the  Federal  authorities.  It  is  the  same  as 
if  Congress  had  enacted  that  the  classes  of 
employees  named  might  be  employed  for 
nine  hours  or  less,  and  the  state  had  then 
iixed  the  lesser  number,  which  was  left 
open  by  the  Federal  statute.  The  form  of 
the  latter  fixing  the  outside  limit,  but  not 
t'xpressly  legalizing  employment  up  to  that 
limit,  fairly  seems  to  have  invited,  and  to 
luive  left  the  subject  open  for,  supplemental 
state  legislation,  if  necessary.  Such  is  the 
view  which  this  court  has  taken  on  another 
<  ccasion  in  the  decision  of  a  question  quite 
I'Icntical  with  that  here  presented. 

The  case  of  Fitch  v.  Livingston,  4  Sandf. 
492,  was  brought  on  a  bond  given  for  the 
purpose  of  discharging  a  vessel  which  had 
Uen  attached  as  the  result  of  a  collision 
♦vciirring  in  the  Hudson  river.  The  question 
involved  in  the  action  pertained  to  the  neg- 
li^'^nt  management  of  the  vessel  for  which 
the  bond  had  been  given,  and  this  alleged 
negligence  consisted  in  noncompliance  with 
tiie  statute  of  the  state  requiring  such  a 
l«''at  in  the  nighttime  to  carry  and  show  two 
I:;:}its,  one  at  the  bow  and  the  other  at  the 
ftern.  The  offending  vessel  was  engaged  in 
interstate  business,  and  the  court  said: 
*'lhe  great  point  of  the  defense  is  that  the 
propeller  was  not  bound  to  carry  more  than 
i-ne  light,  because  she  was  a  vessel  owned  in 
another  state,  navigating  a  river  subject  to 
the  jurisdiction  of  Congress,  under  a  na- 
tional enrolment  and  license.  The  act  of 
Congress  of  July  7,  1838,  .  .  .  makes  it 
the  duty  of  the  master  and  owner  of  every 
steamboat  running  between  sunset  and  sun- 
rise to  carry  one  or  more  signal  lights." 
And  the  court  discussed  at  considerable 
length  and  with  much  care  the  question 
whether  a  Federal  statute  requiring  a  boat 
to  show  at  least  one  light  barred  the  state 
statute  requiring  it  to  show  two  lights,  and 
it  was  held  "that  the  addition  of  a  further 
•qualification  is  not  in  direct  collision  with 
a  law  prescribing  tne  first  qualification.  The 
a^'t  of  Congress  does  not  provide  that  it 
f^iall  be  sufficient  for  a  steamboat  navigat- 
ing at  night  to  be  equipped  with  one  light 
^■11  ly,  or  that,  if  so  equipped,  she  shall  be  at 
liberty  to  navigate  in  all  waters,  whether  in- 
land or  on  the  coast.  •  .  .  The  act  of 
( <mrrress  of  1838  requires  certain  safeguards 
to  l)e  observed  by  steamboats,  one  of  which 
\i  that  they  shall  show  at  night  at  least 
nne  light.  A  state,  finding  those  safeguards 
inefficient  within  its  waters,  adds  others 
which  are  necessary  to  preserve  life  and 
property.  There  is  no  direct  conflict."  The 
judgment  in  this  case,  although  not  report- 
er].  m-as  subsequently  affirmed  by  this  court 
without  opinion  (January  14,  1853).  Fur- 
Lhermore,  when  a  libel  springing  out  of  this 
2»  L.R.A.(N.S.) 


same  collision  came  before  the  circuit  court 
of  the  United  States  for  consideration  (The 
Santa  Claus,  1  lilatchf.  370,  Fed.  Cas.  No. 
12,326),  the  court  took  into  consideration 
the  fact  that  the  vessel  engaged  in  inter- 
state travel  did  not  sliow  two  lights,  not> 
withstanding  that  the  Federal  statute  only 
required  one.  While  this  view  was  pred- 
icated on  common-law  principles,  instead 
of  on  the  state  statute  referred  to,  it  would 
seem  indirectly  to  be  autliority  for  the  prop- 
osition that  the  state  statute,  in  accordance 
with  the  rules  of  safety  and  necessity  re- 
quiring two  lights,  would  have  been  held 
valid,  notwithstanding  the  Federal  statute. 

We  do  not,  of  course,  overlook  the  fact 
that  the  court  of  last  resort  in  four  of  our 
sister  states,  upon  the  precise  question  here 
involved,  has  adopted  a  different  conclusion 
than  the  one  we  are  reaching  (State  v. 
Chicago,  M.  &  St.  P.  R.  Co.  136  Wis.  407, 
19  L.R.A.(N.S.)  326,  117  .N.  W.  686;  State 
V.  Missouri  P.  R.  Co.  212  Mo.  658,  111 
S.  W.  600;  State  v.  Texas  &  N.  O.  R.  Co. 
(Tex.  Civ.  App.)  124  S.  W.  984;  State  v. 
Northern  P.  R.  Co.  36  Mont.  582,  15  L.R.A. 
(N.S.)  134,  93  Pac.  945,  13  A.  &,  E.  Ann. 
Cas.  144,  but  necessarily,  in  the  absence  of 
what  we  regard  as  adverse  controlling  au- 
thority of  the  Supreme  Court  of  the  United 
States,  we  follow  the  views  of  our  own 
court,  as  above  cited. 

It  has  been  urged,  and  in  one  or  more  of 
the  decisions  of  other  states  cited  above  it 
was  held,  that  at  least  the  provisions  of  the 
state  statute  would  be  controlling  during  Uic 
period  elapsing  between  the  date  of  the  en- 
actment of  the  Federal  statute  and  the  date, 
a  year  later,  when  it  took  effect;  and  in  this 
connection  it  is  pointed  out  that  the  alleged 
violation  of  the  state  statute  in  this  case 
took  effect  within  the  period  mentioned. 

It  seems  to  me  that  this  contention  is  well 
founded  and  sensible.  The  general  rule  is, 
and  necessarily  must  be,  that  a  statute  does 
not  become  controlling  until  it  actually  be- 
comes operative.  And  it  readily  will  be  seen 
how  unfortunate  and  paralyzing  might  be 
the  results  of  any  contrary  doctrine  in  this 
case.  From  the  passage  by  both  Congress 
and  state  legislatures  of  legislation  on  tliis 
subject  of  hours  of  employment,  we  must 
assume  that  it  was  a  subject  reasonably  re- 
quiring legislative  regulation  in  the  interest 
of  the  public.  Congress  legislating  for  the 
entire  country  might  have  deemed  it  wise 
under  all  of  the  circumstances  to  allow  two 
or  even  three  years  within  which  all  of  the 
different  employers  affected  by  its  statute 
might  prepare  to  comply  with  the  require- 
ments thereof.  If  the  theory  of  the  respond- 
ent is  correct,  no  state  within  that  time, 
however  urgent  or  pressing  the  necessity 
and  demand  for  prompt  action  under  special 
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conditions  prevailing  within  its  borders, 
might  pass  any  law  which  would  cover  even 
this  interval,  because  general  and  average 
conditions  throughout  the  country  might  be 
satisfied  by  such  a  statute  becoming  effective 
at  some  rather  remote  day  in  the  future.  I 
<do  not  believe  that  such  a  result  should  be 
tolerated  or  adjudged  under- the  facts  of  this 
•case,  even  though  it  should  be  decided  that 
there  was  a  conflict  between  the  Federal  and 
the  state  legislation  after  the  former  be- 
came effective. 

These  views  were  adopted  in  a  well-rea- 
soned opinion  by  the  supreme  court  of  Mon- 
tana, in  State  v.  Northern  P.  R.  Co.  supra, 
•although  that  court  disagreed  with  us  in  the 
conclusions  reached  on  the  first  branch  of 
this  case. 

These  views  lead  to  a  reversal  of  the  order 
appealed  from,  and  to  an  affirmance  of  the 
judgment  of  the  trial  court,  with  costs  in 
l)oth  courts. 

Cullen,  Oh.  J.,  and  Gray,  Edward  T. 
Bartlett,  Werner,  and  WiHard  Bart- 
lett,  JJ.,  concur.     Cliase,  J.,  absent. 


XJNITED  STATES  SUPREME  COURT. 

EDWARD    S.   THOMAS,   Trustee,   etc.,   of 
Charles  I.  Lightstone,  Bankrupt,  Appt., 

V. 

SOLOMON  M.  SUGARMAN. 

<218  U.  S.  129,  54  L.  ed.  967,  30  Sup.  Ct. 

Rep.  650.) 

Appeal  —  In    bankruptcy   case  —  time 
for  taking. 

1.  An  appeal  to  the  Federal  Supreme 
•Court  from  a  decree  of  a  circuit  court  of 
iippeals  on  a  bill  in  equity  brought  by  a 
trustee  in  bankruptcy  to  set  aside  a  trans- 
fer made  by  the  bankrupt  in  fraud  of  cred- 
itors need  not  be  taken  within  the  thirty 
<lay8  prescribed  by  general  orders  in  bank- 
Tutcy  No.  36,  for  appeals  under  the  bank- 
rupt act,  but  the  appellate  jurisdiction  be- 
ing under,  or  the  same  as  that  under,  the 
■circuit  courts  of  appeals  act  of  March  3, 
1891  (26  Stat,  at  L.  828,  chap.  617,  U.  S. 
Comp.  Stat.  1901,  p.  549),  §  6,  the  appeal 
is  in  time  if  taken  within  a  year. 

Election  of  remedies  —  effect  —  pur- 
suing: two  remedies. 

2.  The  trustee  in  bankruptcy  does  not,  by 
-obtaining  a  judgment  against  tile  bank- 
rupt for  the  proceeds  of  a  transfer  in  fraud 

Noct.  —  Tlie  question  involved  in  the 
second  headnote  to  Thomas  v.  Sugarman 
was  commented  upon  editorially  when  the 
decision  of  the  circuit  court  of  appeals  in 
that  case  was  reported  in  15  L.R.A.{X.S.) 
1267.  No  additional  cases  touching  the 
^juestion  have  been  found. 
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of  creditors,  make  an  election  which  pr^ 
vents  him  from  suing  in  equity  to  set  aside 
such  transfer. 

(May  31,  1910.) 

APPEAL  from  the  United  Stotes  Circuit 
Court  of  Appeals  for  the  Second  Cii 
cuit  to  review  a  decree  affirming  a  decree 
of  the  District  Court  for  the  Southern  Dis- 
trict of  New  York  sustaining  a  plea  in  bar 
to  a  bill  in  equity  brought  by  a  trustee  in 
bankruptcy  to  set  aside  a  transfer  m&de 
by  the  bankrupt  as  in  fraud  of  creditors. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Abram  I.  Elkns  and  Carli$ile 
G.  Gleason,  with  Messrs.  James,  Schell, 
&  Elkns,  for  appellant: 

The  trustee  became  the  legal  custodian 
of  and  entitled  to  the  physical  custody  of 
all  property  of  every  kind  in  the  bankrupts 
possession.  The  property  belonging  to  third 
persons  passed  to  the  trustee  pending  the 
determination  of  ownership.  The  bankrupt 
could  not  assert  an  outstanding  title  in  any- 
one else  as  against  his  trustee. 

Re  Beal,  1  Low.  Dec.  323,  Fed.  Cas.  Xa 
1156;  Re  Vogel,  7  Blatchf.  18,  Fed.  Ca5. 
No.  16,982;  Re  Moses,  1  Fed.  845;  Re  Smith, 
100  Fed.  795. 

The  trustee  took  the  property  subject  to 
all  the  rights  of  third  parties,  and  in  the 
same  condition  in  which  the  bankrupt  had 
it. 

Re  New  York  Economical  Printing  Co.  49 
C.  C.  A.  133,  110  Fed.  514. 

The  turnover  order  is  not  a  judgment  or 
decree  for  the  payment  of  money  against 
the  bankrupt,  but  a  mere  order  for  deliven* 
of  assets  to  the  trustee.  It  is  merely  an 
assertion  of  possessory  rights. 

Re  Schlesiuger,  42  C.  C.  A.  207,  102  Fed. 
117. 

The  doctrine  of  election  of  remedies  ap- 
plies only  where  the  remedies  asserted  are 
irreconcilable. 

15  Cyc.  Law  &  Proc.  pp.  257,  261;  Mills 
V.  Parkhurst,  126  N.  Y.  93,  13  L.R.A.  47 1 
26  N.  E.  1041;  Re  Carver,  176  N.  Y.  3S6, 
68  N.  E.  667. 

The  trustee  did  nothing  which  will  bar  the 
claims  of  creditors. 

Bowdish  V.  Page,  153  N.  Y.  104,  47  X.  E. 
44 ;  Furness  v.  Ewing,  2  Pa.  St.  479 ;  Butler 
V.  Hildreth,  5  Met.  49. 

The  doctrine  of  election  of  remedies  so<'ms 
to  have  developed  from  the  doctrine  of 
equitable  estoppel,  and  some  courts  have 
held  that,  to  bar  a  creditor  from  setting: 
uside  a  fraudulent  transfer  made  by  a  debt- 
or, the  elements  of  equitable  estoppel  niuit 
be  presont. 

Jenness  v.  Berry,  17  N.  H.  649;  Robini 
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T.  Wooten,  128  Ala.  379,  30  So.  681;  Wood 
T.  Potts,  140  Ala.  425,  37  So.  253. 

The  trustee  and  creditors  are  not  barred 
by  the  doctrine  of  election  of  remedies. 

Butler  V.  O'Brien,  5  Ala.  316;  Torreyson 
V.  Turnbaugh,  105  Mo.  App.  439,  79  S.  W. 
1002:  Cnimbaugh  v.  Kugler,  3  Ohio  St.  644; 
Furness  v.  Swing,  supra;  Millington  v. 
Hill,  47  Ahk.  301,  1  S.  W.  547;  Cunningham 
V.  Campbell,  3  Tenn.  Ch.  708;  Goldnamer  v. 
Robinson,  11  Ky.  L.  Rep.  030;  Pulsifer  v. 
Waterman,  73  Me.  233;  Bripgs  v.  Merrill, 
o8  Barb.  389;  Arnold  v.  Hoschildt,  69  Minn. 
101,  71  X.  W.  829;  Kells  v.  McClure,  69 
Afinn.  60,  71  N.  W.  827 ;  Ixjmay  v.  Bibeau, 
1  Minn.  291,  Gil.  251;  Hathaway  v.  Brown, 
!>  ifinn.  214;  Barker  v.  Phillips,  11  Rob. 
(La J  190;  E.  S.  Bonnie  &  Co.  v.  Perry, 
117  Ky.  459,  78  S.  W.  208;  Robb  v.  Vos, 
1.55  U.'S.  13,  39  L.  ed.  52,  15  Sup.  Ct.  Rep. 
4:  Sickman  v.  Abernathy,  14  Colo.  174,  23 
Pac.  447;  Butler  v.  Hildretli,  supra;  Fitts 
V.  Beardsley,  28  N.  Y.  S.  R.  658, '8  N.  Y. 
^uj>p.  567;  Rennick  v.  Bank  of  Chillicothe, 
S  Ohio,  529;  Crook  v.  First  Nat.  Bank,  83 
Wis.  31,  35  Am.  St.  Rep.  17,  52  N.  W.  1131 ; 
Fowler  v.  Bowery  Sav.  Bank,  113  N.  Y.  450, 
4  L.R.A.  145,  10  Am.  St.  Rep.  479,  21  N. 
E.  172;  Dietz  v.  Field,  10  App.  Div.  426,  41 
X.  Y.  Supp.  1087 ;  Cobb  v.  Hatfield,  46  N. 
Y.  533;  Terry  v.  Mungcr,  121  N.  Y.  161, 
i<  LR.A.  216,  18  Am.  St.  Rep.  803,  24  N.  £. 
272;  Goodwin  v.  Griffis,  88  N.  Y.  629. 

Sugarman  had  no  right  of  action  against 
the  trustee,  and  no  right  of  action  against 
anyone  else,  by  reason  of  the  fraudulent 
transfer.  He  was  in  pari  delicto  with  the 
bankrupt,  and  the  court  would  leave  him 
where  it  found  him. 

Wheeler  v.  Sage,  1  Wall.  618,  17  L.  ed. 
«6;  Selz  V.  Unna,  6  Wall.  327,  18  L.  ed. 
T99:  Milwaukee  k  M.  R.  Co.  v.  Soutter,  13 
Wall.  517,  20  L.  ed.  643 ;  McMullen  v.  Hoff- 
man, 174  U.  S.  639,  43  L.  ed.  1117,  19  Sup. 
Ct.  Rep.  839;  Goodrich  v.  Houghton,  134 
N.  Y.  115,  31  N.  E.  616. 

The  vendee's  act  being  actually  fraudu- 
Wnt,  he  would  not  be  entitled,  upon  final 
judgment  against  him  for  the  property 
transferred,  to  have  credit  for  the  money 
iie  had  paid  the  vendor. 

LjTich  V.  Burt,  67  C.  C.  A.  305,  132  Fed. 
417;  Johnston  v.  Forsyth  Mercantile  Co. 
127  Fed.  845;  Burt  v.  C.  Gotzian  k  Co.  43 
< .  C.  A.  59, 102  Fed.  937;  Baldwin  v.  Short, 
•io  X.  Y.  660,  26  N.  E.  928;  Fowler  v. 
iMaring,  6  App.  Div.  221,  39  N.  Y.  Supp. 
'^*m;  Conde  v.  Hall,  92  Hun,  335,  37  N.  Y. 
>u:p.  411. 

Under  the  fraudulent  conspiracy  charge  in 
the  complaint,  the  bankrupt  and  Sugarman 
«re  jointly  and  severally  liable  to  the  trus- 
^K.  The  pursuit  of  one,  and  the  gaining 
"(  nidement  a^inst  him  where  that  judg- 
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ment  is  not  satisfied,  would  not  bar  action 
against  the  other. 

Watts  V.  British  &  A.  Mortg.  Co.  9  C. 
C.  A.  98,  23  U.  S.  App.  257,  60  Fed.  483; 
Lovejoy  v.  Murray,  3  Wall.  1,  18  L.  ed.  129; 
Russell  V.  McCail,  141  N.  Y.  437,  38  Am. 
St.  Rep.  807,  36  N.  E.  498;  Osterhout  v. 
Roberts,  8  Cow.  43;  Preston  v.  Hutchinson, 
29  Vt.  144. 

Mr.  John  J.  Crawford,  for  appellee: 

In  seeking  to  recover  the  proceeds  of 
sale  as  a  part  of  the  bankrupt's  estate,  the 
complainant  necessarily  alTirmed  the  sale, 
and  hence  he  may  not  now  proceed  upon  the 
theory  that  the  sale  was  void. 

Robb  V.  Vos,  155  U.  S.  13,  39  L.  ed.  52, 
15  Sup.  Ct.  Rep.  4;  Connihan  v.  Thomp- 
son, 111  Mass.  272;  Butler  v.  Hildreth,  5 
Met.  49;  Sickman  v.  Abernathy,  14  Colo. 
174,  23  Pac.  447;  Hathaway  v.  Brown,  22 
Minn.  214;  Millington  v.  Hill,  47  Ark.  301, 
1  S.  W.  547;  Bank  of  Iron  Gate  v.  Brady, 
184  U.  S.  666,  46  L.  ed.  739,  22  Sup.  Ct. 
Rep.  529;  William  W.  Bierce  v.  Hutchins, 
206  U.  S.  340,  51  L.  ed.  828,  27  Sup.  Ct. 
Rep.  524;  Furness  v.  Ewing,  2  Pa.  St.  479; 
Cunningham  v.  Campbell,  3  Tenn.  Ch.  708; 
Butler  V.  O'Brien,  5  Ala.  316;  Lemay  v. 
Bibeau,  2  Minn.  291,  Gil.  251;  Fowler  v. 
Bowery  Sav.  Bank,  113  N.  Y.  450,  4  L.R.A, 
145,  10  Am.  St.  Rep.  479,  21  N.  E.  172; 
Rennick  v.  Bank  of  Chillicothe,  8  Ohio, 
629;  Scarf  v.  Jardine,  L.  R.  7  App.  Cas. 
345,  19  Eng.  Rul.  Cas.  738. 

The  election  is  determined  by  the  com- 
mencement of  the  proceeding,  and  not  by  the 
result. 

Robb  V.  Vos,  supra;  Re  Garver,  176  N. 
Y.  386,  68  N.  E.  667;  Lowenstein  v.  Glass, 
48  La.  Ann.  1422,  20  So.  890;  Smith  v. 
Gilmore,  7  App.  D.  C.  192 ;  Theusen  v.  Bry- 
an, 113  Iowa,  496,  85  N.  W.  802;  Thomas  v. 
Watt,  104  Mich.  201,  62  N.  W.  345;  Lud- 
ington  V.  Patton,  111  Wis.  208,  86  N.  W. 
671. 

One  of  the  tests  applied  in  cases  of  elec- 
tion is  whether  the  two  actions  could  be 
prosecuted   at   the   same  time. 

Fowler  v.  Bowery  Sav.  Bank,  113  N.  Y. 
455,  4  L.R.A.  145,  10  Am.  St.  Rep.  479,  21 
N.  E.  172. 

Persons  acting  in  a  fiduciary  capacity  may 
be  bound  by  their  election  between  inconsis- 
tent remedies. 

Fowler  v.  Bowery  Sav.  Bank,  113  N.  Y. 
450,  4  L.R.A.  145,  10  Am.  St.  Rep.  479,  21 
N.  E.  172;  Fitts  v.  Beardsley,  28  N.  Y.  S. 
R  658,  8  N.  Y.  Supp.  667;  Butler  v.  Hil- 
dreth, supra. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  brought  by  a  trus- 
tee in  bankruptcy  to  set  aside  a  transfer 
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of  accounts  and  bills  receivable,  made  by 
the  bankrupt  to  the  defendant,  Sugarinan, 
with  intent  to  delay  and  defraud  creditors. 
Sugarman  jileaded  in  bar  that  the  plaintiff 
had  ratified  his  dealings  because,  with 
knowledge  of  all  the  facts,  the  plaintiff  had 
taken  a  judgment  against  the  bankrupt  for 
$17,500,  a  part  or  all  of  which  was  money 
remaining  in  the  bankrupt's  hands  of  $30,- 
000,  alleged  by  the  bill  to  have  been  paid 
to  him  by  Sugarman  in  pursuance  of  the 
fraudulent  scheme.  A  majority  of  the  cir- 
cuit court  of  appeals  held  the  ratification 
made  out,  on  the  ground  that,  to  get  the 
judgment,  the  trustee  had  to  rely  upon  a 
right  inconsistent  with  that  now  set  up. 
15  L.R.A.(N.S.)  1267,  86  C.  C.  A.  337,  157 
Fed.  669.  The  plaintiff  appealed  to  this 
court. 

it  is  argued  that  the  appeal  was  too  late 
because  not  taken  within  tliirty  days  after 
the  decree,  as  required  by  general  orders 
in  bankruptcy  No.  30,  for  appeals  under  the 
act.  But  this  is  not  an  appeal  under  the 
act,  §  25,  by  authority  of  which  the  general 
order  was  adopted,  and  is  not  governed  by 
that  order.  Ihe  appellate  jurisdiction  is 
under  or  is  the  same  as  that  under  the  court 
of  appeals  act  of  March  3,  1891,  chap.  617, 
§  6,  26  Stat,  at  L.  828,  U.  S.  Comp.  Stat. 
1901,  p.  549.  Knapp  v.  Milwaukee  Trust 
Co.  (1910)  216  U.  S.  545,  54  L.  ed.  412, 
30  Sup.  Ct.  Rep.  412.  The  appeal  was  tak- 
en within  a  year  and  was  in  time. 

On  the  merits  we  are  of  opinion  that  the 
decision  was  wrong.  We  are  quite  ready  to 
assume  what  the  court  below  was  at  some 
trouble  to  establish — that  an  act  of  election 
directed  toward  a  4hird  person  may  operate 
in  rem  and  establish  title  as  to  all  parties 
concerned.  But  the  demand  of  the  trustee 
on  the  bankrupt,  even  when  enforced  by  a 
resort  to  the  courts  and  by  judgment,  had 
no  element  of  election  about  it.  The  legal 
title  to  the  money  had  been  in  the  bankrupt, 
and  waa  transferred  by  the  statute  to  the 
trustee.  (§70).  He  was  entitled  to  have 
that  money  in  his  hands  as  against  the 
bankrupt  in  any  event,  whether  he  decided 
to  hand  it  back  to  Sugarman  or  to  distribute 
it  in  dividends.  The  law  had  put  him  in 
the  bankrupt's  shoes  with  additional  pow- 
ers. Therefore  to  insist  that  tlie  bankrupt 
should  do  what  the  statute  required  him  to 
do  was  as  consistent  with  a  subsequent  re- 
scission of  the  bankrupt's  fraudulent  acqui- 
sition of  title  as  with  an  aflirmance  of  it. 
It  had  no  relation  to  that  question,  except 
possibly  to  put  the  plaintiir  in  a  position 
better  to  decide  it. 

Decree  reversed. 
29  L.R.A.(N.S.) 
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MATTHEW  H.  MCCARTHY,  Appt., 

V. 

HENRY    CRAWFORD. 

(238  111.  38,  86  N.  E.  750.) 

Broker  —  conversion  of  security  - 
bona  Me  purchaser. 

The  owner  of  a  certificate  of  ind?^ :  I- 
uess  of  a  corporation,  which  was  i?oi 
by  its  receivers  and  is  transferable  on  ti.e 
books  of  the  company,  having  a  blank  f  >: 
assignment  on  its  back,  who  indors'^!!  it 
in  blank  and  delivers  it  to  his  brokers  for 
sale,  is  bound  by  theif  act  in  traiigferrir.^ 
it  to  a  bona  fide  purchaser  for  value,  al 
though  the  major  portion  of  the  purclia«e 
price  is  represented  by  cancelation  of  their 
indebtedness  to  him. 

(October  26,  1908.) 

Note.  —  Effect  of  putting  paper  or  ff- 
curt  ties  transferable  by  delivery  or 
indorsed  or  assigned  in  blank,  into 
another's  possession,  to  estop  otnnr 
as  against  purchaser  in  good  faith. 

This  note  includes  only  cases  where  the 
person  by  whom  the  securities  were  trar.> 
ferred  to  the  bona  fide  purchaser  cai»* 
rightly  into  possession,  without  the  com- 
mission of  crime  or  fraud,  and  wrongfullj 
disposed  of  the  paper.  As  indicated  in  the 
title,  the  note  is  further  limited  to  ases 
where  the  appearance  of  ownership  or  ngl.< 
to  transfer  was  created  merely  by  the  de- 
livery of  the  paper,  transferable  by  deliv- 
ery or  indorsed  in  blank,  and  does  not  io- 
clude  cases  where  there  was  an  expies" 
assignment  or  a  specific  indorsement  »f 
the  paper  to  the  person  in  possession,  nitb 
a  secret  understanding  or  agreement  qual: 
fying  the  apparent  title  and  right  to  trans- 
fer thus  created. 

Cases  like  Bay  v.  Coddington,  5  Johns. 
Ch,  54,  9  Am.  Dec.  268,  which  turn  up>>a 
the  point  that  the  purchaser  was  not  t 
bona  fide  purchaser,  are  also  beyond  tlie 
scope  of  this  note. 

As  to  right  of  an  innocent  payee  to  re 
cover  on  a  note  signed  in  blank  and  in 
trusted  to  a  third  person,  who  exceeds  his 
authority  in  filling  up  the  blanks  liefote 
delivery  to  the  payee,  see  note  to  Van-ler 
Ploeg  v.  Van  Zuuk,  13  L.R.A.(N.S.)  490. 

As  to  effect  of  transfer   after  maturity 
of    accommodation    paper    which   has  h^'i 
diverted   from   the   use   for   which  it  w'-* 
intended  by  the  accommodating  party.  «-' 
note   to   Naef   v.   Potter,    11   L.R.A.iX> 
1034. 

As  to  title  and  right  to  overdue  note,  as 
between  one  who  was  induced  by  fraud  t' 
transfer  it  and  one  who  in  gomi  t.i:t 
bought  of  the  fraudulent  transferee,  f-< 
note  to  Gardner  v.  Beacon  Trust  Co.  - 
L.R.A.(N.S.)    767. 

As  to  rights  of  owner  of  negotiable  pap?^ 
payable  to  bearer  or  indorsed  in  blank,  a? 
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VPPEAL  by  plaintiff  from  a  judgment  of 
the  Branch  Appellate  Court,  First  Dis- 
tijct,  affirming  a  judgment  of  the  Superior 
Court  for  Cook  County  in  defendant's  favor 
ill  an  action  brought  to  recover  possession 
of  a  certificate  of  indebtedness  alleged  to 
have  been  illegally  transferred  to  defendant 
liy  plaintiff's  broker.    Reversed. 

Statement  bv  Bonn,  J.: 

In  1903  the  United  States  circuit  court  for 
the  northern  district  of  Illinois  appointed 
James  H.  Eckels  and  Marshall  E.  Sampsell 
receivers  for  the  Chicago  Union  Traction 
<*ompany.  The  receivers,  acting  under  the 
authority  of  an  order  entered  July  10,  1905, 
with  the  consent  of  all  the  parties,  issued  to 
the  appellee,  Henry  Crawford,  a  certificate 


of  indebtedness,  in  which  the  receivers  certi- 
fied that  the  Chicago  Union  Traction  Com- 
pany was  indebted  to  Crawford  in  the  sum 
of  $10,815.24,  with  interest  at  6  per  cent 
per  annum,  payable  to  the  registered  holder 
of  the  certificate  quarterly,  at  the  office  of 
the  treasurer  of  said  company;  that  the 
certificate  was  one  of  a  series  executed  by 
the  receivers  in  conformity  with  the  order 
of  July  10,  1905,  to  which  reference  was 
had;  that  the  registered  holder  had  in  all 
things  complied  with  the  conditions  of  said 
order,  and  the  claim  upon  which  said  certifi- 
cate was  issued  had  been  audited  and  ap- 
proved by  the  receivers  under  said  order 
as  a  valid  claim  against  the  Chicago  Union 
Traction  Company;  and  that  said  certificate 
was  registered  and  transferable  only  on  the 


ai^ainst  bona  fide  purchaser  from  one  un- 
laufully  in. possession,  see  note  to  Voss  v. 
Chamberlain,  19  L.R.A.(X.S.)    107. 

Negotiable  paper. 

It  may  be  laid  down  as  a  general  rule 
that,  if  the  owner  of  negotiable  paper  of 
any  kind,  payable  to  bearer  or  indorsed  in 
blank,  delivers  it  to  another  in  that  con- 
dition, he  is  thereby  estopped  to  claim,  as 
against  a  bona  fide  purchaser  or  pledgee 
for  value  of  the  latter. 

Thus,  it  has  been  hefd  that  a  payee  of 
a  note  who  indorses  it  in  blank  and  gives 
it  to  his  agent  to  collect  the  interest  and 
to  sell  for  his  benefit,  by  thus  investing 
the  agent  with  indicia  of  title,  is  estopped 
to  claim  as  against  one  who  has  bona  fide 
taken  it  from  the  agent  as  a  pledge  to 
<«fure  money  advanced  to  the  agent,  to 
<*^uTe  the  latter's  own  debt.  Morris  v. 
Preston,  93  111.  221. 

So,  the  rights  of  the  owner  of  ncgotia- 
hle  paper  which  is  indorsed  in  blank,  and 
•i<»po<»ited  in  a  receptacle  in  a  bank  for 
.safekeeping,  are  inferior  to  those  of  a 
•ransferee  for  value  without  notice,  in  due 
•' /urse  of  business,  from  a  bank  official  who 
\\Tonf[fu.\\y  misappropriates  the  paper  and 
ij<*»s  it  for  purposes  of  his  own,  Voss  v. 
<  himlMjrlain,  139  Iowa,  569,  19  L.R.A. 
X.S.I  IOC,  130  Am.  St.  Rep.  331,  117  N. 
W.  209. 

The  owner  of  a  promissory  note  indorsed 
in  blank,  who  intrusts  it  to  another  for  a 
special  purpose,  is  estopped  to  claim  as 
.i?ainst  a  bona  fide  purchaser  for  value, 
from  the  latter,  who  fraudulently  trans- 
T>rTed  it.  Caruth  v.  Thompson,  16  B.  Mon. 
'•72,  63  Am.  Dec.  559;  Richard  v.  Chariot, 
:22  La.  492,  47  So.  841. 

One  to  whom  the  payee  of  a  negotiable 
note  transfers  it  by  indorsement  in  blank, 
hy  redelivering  to  the  payee  in  that  con- 
dition, thereby  clothes  the  latter  with  in- 
fiiria  of  ownership,  and  is  estopped  to  deny 
KiiK  authority  in  the  premises  as  against 
the  maker  who,  in  reliance  on  the  payee's 
•>:<r>arent  ownership,  by  agreement  with  the 
latt»'r.  made  payment  of  the  note  in  chat- 
y*  L.R.A,(N.S.) 


tels.  Home  Sav.  Bank  v.  Stewart,  78  Neb. 
624,  110  N.  VV.  947. 

An  agent  having  in  his  possession  for 
discount,  sale,  safe-keeping,  or  other  pur- 
pose on  behalf  of  his  principal,  bills,  notes, 
or  other  paper  belonging  to  his  principal, 
indorsed  in  blank,  or  in  such  other  form  as 
to  permit  transfer  of  title  thereto  by  mere 
delivery,  may  be  regarded  by  strangers  hav- 
ing no  notice  of  the  agency  or  the  capacity 
in  which  such  paper  is  held,  as  the  owner 
thereof,  and  dealt  with  accordingly.  Mer- 
chants' &  M.  Nat.  Bank  v.  Ohio  Valley  Fur- 
niture Co.  57  W.  Va.  625,  70  L.R.A.  312, 
50  S.   E.   880. 

One  who  deposits  bills  of  exchange  in- 
dorsed in  blank  with  his  bankers,  to  be  re- 
ceived by  them  when  due  and  to  be  car- 
ried  to  his  account,  cannot  maintain  trover 
for  their  value  against  one  wlio  in  good 
faith  and  for  value  received  them  as  a 
pledge  from  the  bankers,  though  the  latter 
wrongfully  pledged  them,  and  have  become 
insolvent.  Collins  v.  Martin,  1  Bos.  &  P. 
648. 

One  who  allows  negotiable  bonds  pay- 
able to  bearer  to  remain  in  the  custody  of 
his  agent  cannot  recover  them  or  their  value 
from  a  bona  fide  pledgee  thereof  of  the 
agent,  though  the  latter  was  without  actu- 
al authority  to  transfer.  Reynolds  v. 
Witte,  13  S.  C.  14,  36  Am.  Rep.  678;  Ben- 
tinck  V.  London  Joint  Stock  Bank  [1893]  2 
Ch.  120. 

In  Goodwin  v.  Robarts,  L.  R.  1  App.  Cas. 
476,  5  Eng.  Rul.  Cas.  199,  certain  foreign 
governments  on  negotiating  a  loan  had 
iEsued  script,  which  was  a  written  promise 
that,  after  all  instalments  subscribed  had 
been  paid,  the  bearer  of  the  script  would  be 
entitled  to  receive  a  bond  for  the  amount 
paid,  bearing  interest.  This  script  was,  by 
the  custom  of  all  the  stock  markets  of 
Europe,  a  negotiable  instrument.  The  own- 
er of  certain  script  left  it  with  his  broker 
to  be  exchanged  for  bonds,  or  otherwise  dis- 
posed of  as  such  owner  might  desire.  The 
broker  fraudulently  pledged  it  for  his  own 
debt  to  a  bona  fide  pledgee.  It  was  held 
that,  by  giving  the  broker  indicia  of  title, 
the  owner  of  the  script  was  estopped  fron* 
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books  of  the  company  by  the  holder  thereof, 
or  his  attorney,  upon  surrender  of  the  same. 
On  the  back  of  the  certificate  was  a  printed 
form  of  assignment  and  power  of  attorney 
authorizing  a  transfer  on  the  books  of  the 
company,  with  blank  spaces  left  for  the 
names  of  the  assignor,  assignee,  and  attor- 
ney. Crawford  signed  the  certificate  on  the 
back  in  blank  and  delivered  it  to  A.  J.  Whip- 
ple &  Company,  brokers  in  the  city  of  Chi- 
cago, with  directions  to  sell  for  him.  On 
August  24,  1905,  the  appellant,  Matthew  H. 
McCarthy,  employed  Whipple  &  Company 
to  purchase  for  him  100  shares  of  Abchison, 
Topeka,  k  Santa  F6  railroad  stock.  The 
brokers  represented  that  they  had  purchased 
the  stock,  and  on  August  28,  1005,  Mc- 
Carthy  paid    them    $8,616.30,    being,    with 


$500  theretofore  paid,  the  balance  in  fa!l 
therefor.  They  told  him  the  stock  had  com* 
from  New  York,  but  had  to  be  sent  back  to 
be  transferred,  because  it  was  made  out  in 
the  wrong  name.  The  statements  were 
false.  The  stock  was  not  bought  and  ]>aid 
for,  but  the  entire  amount  paid  by  McCtrtby 
was  appropriated  by  the  brokers  to  tbe  p*v- 
ment  of  their  own  debts.  In  response  to  tbe 
demands  of  McCarthy  for  the  stock  or  for 
his  money  or  security,  Whipple  &  Companv, 
early  in  September  delivered  Crawfoni"? 
certificate  of  indebtedness  to  McCarthy  V' 

m 

hold  as  security  for  the  delivery  of  tbe 
stock,  telling  him  that  Whipple  was  tbe 
owner  of  the  stock.  A  few  days  later  Mc- 
Carthy proposed  to  buy  the  certificate  of 
Whipple,   and  a  sale  was  agreed  on  at  a 


reclaiming  it  or  its  value  from  a  bona  fide 
purchaser. 

This  case  was  followed  in  Rumball  v. 
Metropolitan  Bank,  L.  R.  2  Q.  B.  Div.  194, 
in  the  case  of  script  certificates  certifying 
that,  after  the  payment  of  certain  instal- 
ments, the  bearer  would  be  entitled  to  be 
registered  as  the  holder  of  shares  in  a 
banking  company,  which  certificates  were  by 
custom  treated  as  negotiable  instruments 
transferable  by  mere  delivery. 

The  true  owner  of  promissory  notes,  to 
whom  they  were  transferred  by  the  payee 
for  a  valuable  consideration  without  any  in- 
dorsement  thereon  or  other  earmark  to  show 
that  there  had  been  a  transfer,  and  that  the 
payee  was  not  still  the  owner,  who  in  that 
condition  redelivers  to  the  payee  for  collec- 
tion, is  estopped  from  asserting  ownership 
as  against  an  innocent  purchaser  for  value 
from  the  payee;  and  this  is  true  whether 
the  notes  are  negotiable  or  non-negotiable 
because  payable  in  property.  Atlanta 
Guano  Co.  v.  Hunt,  100  Tcnn.  89,  42  S.  W. 
482. 

Non -negotiable   paper. 

It  may  be  said  generally  that  where  the 
owner  of  things  in  action,  although  not 
technically  negotiable,  has  clothed  another 
to  whom  they  are  delivered  in  the  method 
common  to  all  mercantile  communities,  with 
the  apparent  indicia  of  title,  he  will  be  es- 
topped from  setting  up  against  a  second 
assignee,  to  whom  the  securities  have  been 
transferred  for  value  and  without  notice, 
that  the  title  of  the  first  assignee  was  not 
perfect  and  absolute.  Moore  v.  Moore,  112 
Ind.  149,  2  Am.  St.  Rep.  170,  13  N.  E.  673. 

— certificates  of  stock. 

Where  certificates  of  its  stock  were,  by 
vote  of  a  corporation,  made  transferable  by 
indorsement,  a  stockholder  who  indorses  his 
certificates  in  blank  and  intrusts  them  to 
another  is  estopped  to  claim  as  against  one 
who  took  them  in  good  faith  as  a  pledge 
from  the  latter.  Jarvis  v.  Rogers,  13  Mass. 
10.1,  s.  c.  on  subsequent  appeal,  15  Mass. 
5S9.  As  between  the  parties  the  delivery  of 
29  X..R.A.(N.S.) 


the  certificate  of  stock,  with  assignment  and 
power  in  blank  indorsed,  passes  the  entire 
title,  legal  and  equitable,  in  the  shares,  not- 
withstanding that,  by  the  terms  of  the  char- 
ter or  by-laws  of  the  corporation,  the  st-^rk 
is  declared  to  be  transferable  only  on  it'^ 
books.  Commercial  Bank  v.  Kortripht.  tl 
Wend.  348,  34  Am.  Dec  317;  McNeil  v. 
Tenth  Nat.  Bank,  46  N.  Y.  325,  7  Am.  Rep, 
341. 

Such  provisions  are  intended  solely  for 
the  protection  of  the  corporation,  and  ki:i 
be  waived  or  asserted  at  its  pleasure,  and  n^- 
effect  is  to  be  given  to  them  except  for  the 
protection  of  the  corporation.  They  do  not 
incapacitate  the  shareholder  from  partiQ2 
with  his  interest,  and  his  assignment,  nnt 
on  the  books,  passes  the  entire  legal  title  t4> 
the  stock,  subject  only  to  such  liens  or 
claims  as  the  corporation  may  have  upon  it. 
and  excepting  the  right  of  voting  at  elec- 
tions, etc.     Aid. 

The  fact  that  the  owner  of  stock  place? 
it  in  the  hands  of  another,  with  autboritT 
to  transfer  it  on  the  books  of  the  corpora- 
tion, has  the  effect  to  clothe  the  latter  with 
such  indicia  of  ownership  as  to  protect 
one  who,  in  good  faith  and  ignorance  of  th* 
former  owner's  rights,  advanced  money  to 
such  other  on  the  hypothecation  of  tit'' 
stock.     Brewster  v.  Sime,  42  Cal.  147. 

Where  the  owner  of  certificates  of  stK'k 
of  a  private  corporation  signs  a  blank  as 
signment  and  power  of  attorney  autb'»riz 
ing  the  assignee  to  have  the  stock  repre-^i^t- 
ed  by  the  certificates  formally  tran^fene'i 
to  him  on  the  books  of  the  corporation,  or 
authorizing  him  to  assign  to  another,  ani 
containing  no  limitation  of  their  use  by 
the  assignee,  and  then  delivers  to  anotlxT 
such  certificates  having  such  blank  a^ 
signment  and  power  of  attorney  indor.^! 
thereon,  for  a  special  purpose,  such,  ovnei 
will  be  bound  by  an  unauthorized  sale  or 
pledge  of  such  stock  by  such  deliveree  i'-' 
a  bona  fide  purchaser  or  pledgee  bavins  ^^ 
notice  of  the  ownership  or  limitation  of  an- 
thority.  Otis  v.  Gardner,  105  Til.  4.^6: 
National  Safe  Deposit.  Sav.  &  T.  Co.  v. 
Gray,  12  App.  D.  C.  276:  Commercial  Bank 
V.   kortright,   supra    (pledge) ;    Fatman  v. 
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price  of  95  per  cent  of  its  face,  or  $10,274.49. 
The  money  McCarthy  had  paid  on  the  stuck 
purchased  was  credited  on  the  price  of  the 
certificate.  The  balance,  $1,158.19,  McCar- 
thy agreed  to  pay,  and  he  has  ever  since 
retained  the  certificate.  Meanwhile,  Whip- 
ple k  Company  having  reported  to  Crawford 
that  they  had  been  unable  to  obtain  an 
offer  for  his  certificate  that  they  cared  to 
Bubmit  to  him,  on  October  9,  1905,  Crawford 
demanded  the  immediate  return  of  the  certi- 
ficate. Whipple  answered  that  he  could  not 
deliver  it  then  because  it  had  been  sent  to 
Xew  York,  where  there  were  some  people 
who  wanted  to  bid  on  it.  On  October  13th 
a  petition  in  bankruptcy  was  filed  against 
Whipple  &  Company,  and  they  were  ad- 
judged bankrupts  and  a  receiver  appointed. 


On  October  14th  McCarthy  presented  the 
certificate  to  the  receivers  of  the  traction 
company,  having  first  written  Crawford'* 
name  as  assignor  and  his  own  name  as  as- 
signee and  attorney  in  the  spaces  left  there* 
for  in  the  printed  transfer  on  the  back» 
above  the  signature  of  Crawford,  and  he 
requested  the  receivers  to  issue  a  new  cer- 
tificate to  him,  which  they  refused  to  do. 
McCarthy  subsequently  filed  his  bill  in  the 
superior  court  of  Cook  county  against  Craw- 
ford, the  Chicago  Union  Traction  Company,, 
and  its  two  receivers,  alleging  that  he  was 
entitled  to  the  transfer  of  the  certificate  by 
the  receivers  of  the  traction  company  and 
was  the  equitable  owner  thereof,  and  pray- 
ing that  the  traction  company  be  directed, 
through  its  receiver,  to  make  the  transfer,. 


I>»bach,  1  Duer,  354  (pledge) ;  McNeil  v. 
Tenth  Nat.  Bank,  supra  (pledge — a  lead- 
injr  case);  Williams  v.  Walker,  9  N.  Y.  S. 
It  CO;  West  Branch  &  S.  Canal  Co.'s  Ap- 
p«il,  81  Pa.  '19;  Pennsylvania  R.  Co.'s  Ap- 
peal, 86  Pa.  80;  Burton's  Appeal,  93  Pa. 
214  (pledge);  Garvin  v.  Pettee,  15  S.  D. 
im,  88  N.  W.  673;  Cherry  v. '  Frost,  7 
l.ea,  1    (pledge). 

But  the  rule  is  different  when  the  blank 
alignment  and  power  of  attorney  is  signed 
by  executors  of  a  deceased  registered  own- 
er of  shares,  as  such  documents  are  not  '4n 
(irder,"  and  persons  dealing  with  them  are 
put  on  notice.  Colonial  Bank  v.  Cady,  L.  R. 
15  App.  Cas.  267. 

The  true  owner  of  the  stock  wrongfully 
;iledged  by  such  transferee  would  be  en- 
titled to  redeem  on  payment  of  the  amount 
actually  advanced  to  the  transferee  at  the 
time  of  the  pledge,  regardless  of  any  pre- 
exii^ting  debts  owing  to  the  pledgee  by  the 
pledgeor,  unless  the  pledgee  proves  that  he 
.hanged  his  position  as  to  these  pre-existing 
•iehts  for  the  worse,  on  the  faith  of  the 
(l^'djre.  National  Safe  Deposit,  Sav.  &  T. 
* «».  V.  Gray,  supra. 

Where  there  is  a  custom  for  certificates  of 
ftock  with  the  transfer  on  the  back  signed 
in  blank,  to  pass  from  hand  to  hand  with- 
out inquiry,  the  owner  of  a  certificate  who 
fives  it  to  a  broker  thus  signed,  for  the 
purpose  of  surrendering  it  to  the  company 
and  obtaining  a  new  certificate  including 
additional  stock,  is  estopped  to  claim  title 
af  against  a  bona  fide  pledgee  to  whom  the 
broker  fraudulently  pledged  the  certificate 
to  secure  his  own  debt;  and  this  is  true 
whether  the  act  of  the  broker  amounted 
U>chnical]y  to  larceny  or  not,  and  whether 
the  owner  of  the  stock  knew  of  such  custom 
^T  not  Russell  v.  American  Bell  Teleph. 
Co.  180  Mass.  467,  62  N.  E.  751. 

The  limitation  stated  at  the  beginning  of 
the  note  excludes  eases  where,  as  in  Hirsch 
T.  Xorton,  115  Ind.  341,  17  N.  E.  612,  the 
owner  had  the  stock  transferred  on  the 
hooks  of  the  corporation  to  a  specified  per- 
son. 
2S  LJLA.(NJ3.)^ 


— bills  of  lading  and  dock  warrants. 

A  broker  authorized  by  the  owner  of 
goods  to  deliver  a  bill  of  lading  indorsed  in 
blank  by  the  owner  to  a  vendee,  only  upon 
payment  of  a  bill  of  exchange  drawn  against 
the  goods  and  attached  to  the  bill  of  lading, 
cannot  bind  his  principal,  the  owner  of  the 
goods,  by  a  delivery  of  the  bill  of  lading 
made  without  such  payment,  and  hence  the 
owner  of  the  goods  can  reclaim  from  one  to 
whom  the  vendee  pledged  the  goods.  Stol- 
lenwerck  v.  Thacher,  115  Mass.  226. 

Although  the  broker  had  procured  the- 
order  for  the  goods,  the  court  said  that  the 
case  was  not  within  a  statute  providing  that 
"every  factor  or  other  agent  intrusted  with 
the  possession  of  merchandise  or  a  bill  of 
lading  consigning  merchandise  to  him  for 
the  purpose  of  sale  shall  be  deemed  to  be  the- 
true  owner  thereof,  so  far  as  to  give  validi- 
ty to  any  bona  fide  contract  made  by  him 
with  any  other  person  for  the  sale  of  the 
whole  or  any  part  of  the  merchandise," 
since  such  broker  *'was  not  a  factor  or  a 
general  agent  intrusted  with  the  goods  for 
the  purpose  of  sale;  but  a  special  agent, 
with  positive  and  restricted  instructions  to 
receive  the  bill  of  lading  on  the  acceptance 
of  the  draft,  hold  the  bill  of  lading  and 
the  cotton  until  the  draft  was  paid,  and  then 
deliver  them  to  Gray  &  Company.  He  had 
no  right  of  possession  of  the  bill  of  lading  of 
the  cotton  for  any  other  purpose,  and  no 
title  in  or  lien  on  the  cotton."  The  court 
further  said:  "A  bill  of  lading,  even  when 
in  terms  running  to  order  or  assigns,  is  not 
negotiable,  like  a  bill  of  evcMniiiro.  but  a 
symbol  or  representative  of  the  goods  them- 
selves; and  the  rights  arising  out  of  the 
transfer  of  a  bill  of  lading  correspond,  not 
to  those  arising  out  of  the  indorsement  of  a 
negotiable  promise  for  the  payment  of 
money,  but  to  those  arising  out  of  a  de- 
livery of  the  property  itself  under  similar 
circumstances.  If  the  bill  of  lading  is  once 
assigned  or  indorsed  generally  by  the  origi- 
nal holder,  upon  or  with  a  view  to  a  sale  of 
the  property,  any  subsequent  transfer  there- 
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and  that  Crawford  be  enjoined  from  setting 
up  any  claim  of  right,  title,  or  interest  to 
the  certificate. 

Tlie  answer  of  Crawford  admitted  the  is- 
sue to  him  of  the  certificate,  and  alleged  that 
he  employed  Whipple  &  Company,  as  brok- 
ers, to  negotiate  its  sale  for  cash  at  a  desig- 
nated price;  that  it  was  not  delivered  to 
them  when  defendant  employed  them  or  for 
a  considerable  period  thereafter,  and  was 
not  delivered  in  order  that  any  intending 
purchaser  could  inspect  it,  the  signature  of 
the  defendant  to  the  blank  assignment  on 
the  back  having  been  placed  there  long  be- 
fore the  employment  of  said  brokers.  He 
also  filed  his  cross  bill,  in  which  he  prayed 
that  the  court  would  decree  that  he  was  the 
lawful  owner  of  the  certificate;  that  the 
assignment  to  McCarthy  on  the  back  of  said 
certificate  was  without  consideration  or  au- 
thority; that  McCarthy  should  be  enjoined 
from  setting  up  any  title  or  right  of  pos- 
session; and  that  the  certificate  be  surrcu- 
■dered  to  the  complainant  in  the  cross  bill. 
McCarthy  answered  the  cross  bill,  and  on 
the  final  hearing  the  court  rendered  a  decree 
find i no:  that  Crawford  was  the  lawful  owner 
of  the  certificate,  directing  its  delivery  to 


him,  and  enjoining  the  receivers  from  recog- 
nizing the  assignment  to  McCarthy  or  issu- 
ing a  new  certificate  to  him.  The  appeUat- 
court  having  affirmed  this  decree,  an  appeiJ 
has  been  taken  to  this  court. 

Messrs.  Jule  F.  Brower  and  Samuel  B. 
Kingf,  for  appellant: 

The  unauthorized  sale  or  pledge  by  a 
broker  or  other  bailee,  of  a  security  indoT«ri 
in  blank  which  has  been  intrusted  to  tie 
broker  by  the  person  to  whom  such  security 
was  issued,  will  give  a  good  title  to  tW 
person  to  whom  such  secuiity  is  wrongfullv 
sold  or  pledged,  provided  only  that  he  re^ 
ceived  it  for  value,  without  actual  notice  of 
the  broker's  fraud. 

Otis  V.  Gardner,  105  111.  436;  Koch  r. 
Willi,  63  111.  144;  McNeil  v.  Tenth  Na;. 
Bank,  40  N.  Y.  325,  7  Am.  Rep.  341 ;  Wil 
liams  v.  Fletcher,  129  111.  366,  21  X.  E,  7>3. 
Johnston  v.  Laflin,  103  U.  S.  805,  26  L.  e«i 
535;  Scollans  v.  E.  H.  Rollins  &  Sons,  173 
Mass.  346,  88  Am.  St.  Rep.  386,  60  N-  E. 
974;  Judy  v.  Evans,  109  111.  App.  156. 

The  recital  on  the  back  of  the  certifier te. 
over  defendant's  signature,  that  he  had,  f<^r 
value  received,  bargained  and  sold  the  certi- 


of  to  a  bona  fide  purchaser  may  indeed  give 
him  a  good  title  as  against  the  original  own- 
er. But  so  long  as  the  bill  of  lading  remains 
in  the  hands  of  the  original  party,  or  of  an 
agent  intrusted  with  it  for  a  special  pur- 
pose, and  not  authorized  to  sell  or  pledge 
the  goods,  a  person  who  gets  possession  of  it 
i^vithout  the  authority  of  the  owner,  although 
with  the  assent  of  the  agent,  acquires  no  ti- 
tle as  against  the  principal." 

Before  the  passing  of  the  factors'  act,  4 
Ceo.  IV.,  chap.  83:  "It  was  clearly  settled 
that  a  factor  or  agent  for  sale  had  no  power 
to  pledge,  whether  he  was  in  possession 
either  of  the  goods  themselves  or  of  the 
symbol  of  the  goods,  and  even  though  the 
symbol  might  bear  on  the  face  if  it  some 
evidence  of  the  property  being  in  himself,  as 
in  the  cnse  of  a  bill  of  lading,  in  which  he 
was  the  consignee  or  indorsee.  This  was  in 
aocordance  with  the  general  rule  that  one 
who  deals  with  one  ex  mandato  can  obtain 
from  him  no  better  title  than  his  mandate 
-enables  him  to  bestow."  Phillips  v.  Huth, 
6  >rees.  &  W.  590. 

It  was  held  in  Phillips  v.  Huth,  supra, 
that  where  the  owners  of  a  cargo  of  goods, 
on  the  arrival  of  the  vepsel,  place  the  bill 
of  lading  (indorsed  in  blank)  in  the  hands 
of  their  factor  for  sale,  and  the  latter  enters 
the  goods  at  the  customhouse  in  his  own 
name,  and  before  the  cargo  is  weighed,  and 
without  the  owners'  knowledge,  obtains  a 
(lock  warrant  for  it  in  his  own  name,  and 
pledges  it  to  secure  an  advance  to  himself, 
under  those  circumstances  it  does  not  sufli- 
oiently  appear  that  the  factor  was  intrusted 
with  the  dock  warrant,  within  the  meaning 
-of  the  factors'  act,  6  Geo.  IV.,  chap.  94, 
providing  "that  any  person  intrusted  with 
:29  L.R.A.(N.S.) 


and    in   possession   of   any   bill   of   ladirj. 
dock  warrant,  etc.,  shall  be  deemed  and  tak- 
en to  be  the  true  owner  of  the  gooils  de 
scribed  and  mentioned  in  those  documei)tv 
so  far  as  to  give  validity  to  any  contmci 
or  agreement  entered  into  by  the  person  s*' 
intrusted  and  in  possession  with  any  otlier 
person,  for  the  sale,  disposition,  deposit,  or 
pledge  of  such  goods,  as  security  for  any 
money  or  negotiable  instrument  advanced  o 
given  by  such  other  person  on  the  faith  d 
such  document,  provided  he  shall  not  1kiv> 
notice  by  the  document  or  otherwise  tlut 
the  person  so  intrusted  shall  not  be  the  tn:? 
owner."     The  court  said  that   it  was  n-.t 
enough  to  show  that  the  owners  empowerel 
the  factor  to  possess  himself  of  the  »ar 
rants  whenever  he  chose;  it  must  be  s'lown 
that  they  really   intended  that   the  factif 
should  be  possessed  of  them  at  the  time  h- 
pledged  them,  or  it  must  be  shown  that  v^ 
owners  meant  him  not  merely  to  have  tl? 
power  which  the  possession  of  the  bill  of  U*l 
ing  would   give, — of  getting  the   warrait- 
when  he  liked, — ^but  to  exercise  that  po.t* 
by  obtaining  them  whenever  he  in  his  d's 
cretion  might  think   fit;    that    if  either    ? 
these  intentions  were  proved,   it  was  !«>-' 
cient,  but  if  the  factor  was  proved  to  be  ri 
possession  of  the  warrants  under  such  cir 
cum  stances  as  that  the  owners,   if  they  ha* 
been  informed  of  the  fact,  might  justly  hav? 
said,  "We  never  meant  this,"  it  is  imp^*i^^ 
to  say  that  they  intrusted  the  factors  i»itu 
these  warrants. 

— bonds  and  mortgages. 

One  who  places  a  bond  indorsed  in  Wao^ 
in  the  custody  of  another  for  safe-keeping  i* 
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icate,  excused  plaintiff  from  inquiring  of 
lefendant  as  to  his  former  title. 

Johnston  y.  Laflin,  supra;  McNeil  v. 
fenth  Nat  Bank,  46  N.  Y.  331,  7  Am.  Rep. 
!41 ;  Stewart  v.  Metcalf,  68  111.  114. 

Defendant,  by  the  recital  over  his  signa- 
ure  on  the  back  of  the  certificate,  is  pre- 
luded from  asserting  title  to  the  certificate. 

Osgood  V.  McConnell,  32  111.  77;  Wynkoop 
.  Cowing,  21  111.  585;  Stewart  v.  Metcalf, 
«  111.  109;  Ettelsohn  v.  Kirkwood,  33  111. 
Ipp.  103;  24  Am.  &,  Eng.  £nc.  Law.  p.  58. 

A  pre-existing  debt  or  obligation  is  equiv- 
lent  to  a  present  consideration,  as  con- 
tituting  a  consideration  which  will  support 
he  title  of  a  purchaser  upon  such  considera- 
ion.  as  against  the  equities  of  a  prior  claim- 
nt  to  the  property  sold. 

Manning  v.  McClure,  36  111.  497;  Butters 
.  Haugliwout,  42  111.  32,  89  Am.  Dec.  401; 
(ofrman  v.  Millison,  58  III.  36;  Michigan 
*.  R.  Co.  V.  Phillips,  60  111.  194;  Koch 
.  Willi,  63  111.  145;  Kranert  v.  Simon,  65 
il.  344;  Otis  v.  Gardner,  supra;  Nugent  v. 
ifford,  1  Atk.  463;  Doolittle  v.  Cook,  75  111. 
59;  Schwabacker  v.  Rush,  81  111.  310;  Mc- 
Btire  V.  Yates,  104  111.  491. 


Plaintiff  acquired  the  certificate  in  "due 
course  of  trade." 

Otis  V.  Gardner,  105  111.  444;  Johnston 
V.  Laflin,  supra. 

The  negotiations  between  the  brokers' 
employee  and  defendant  constituted  a  sale 
to  the  brokers  of  defendant's  right  in  the 
certificate. 

1  Mechem,  Sales,  §  484;  Dixon  v.  Yates, 
5  Barn.  &  Ad.  313;  Hinde  v.  Whitehousc, 
7  East,  571;  Spartalli  v.  Benecke,  10  C.  B. 
223;  Joyce  v.  Swan,  17  C  B.  N.  S.  102. 

Mr.  Charles  H.  Aldrlch,  with  Mr.  Jul- 
ius A.  Johnson,  for  appellee: 

The  certificate  is  neither  a  negotiable  nor 
quasi  negotiable  instrument. 

Richmond  v.  Irons,  121  U.  S.  52,  30  L. 
ed.  872,  7  Sup.  Ct.  Rep.  788;  Turner  v. 
Peoria  &  S.  R.  Co.  95  III.  134,  35  Am.  Rep. 
144;  Union  Trust  Co.  v.  Illinois  Midland 
R.  Co.  117  U.  S.  434,  29  L.  ed.  963,  6  Sup. 
Ct.  Rep.  809;  Central  Nat.  Bank  v.  Hazard, 
30  Fed.  484. 

Ihe  transfer  to  McCarthy  was  of  no  ef- 
fect, as  the  action  of  the  broker  was  without 
authority,  and  was  concealed  from  defend- 
ant. 

Potter  ▼.  Dennison,   10  111.  690;   Rodri- 


»topped  to  claim  as  against  a  bona  fide 
'ansferee  for  yalue  from  the  latter.  Mar- 
'J^\  V.  Ender,  20  111.  App.  312,  afiirmed 
I  125  111.  370,  17  N.  E.  464. 
It  was  said,  howevctr,  that  it  cannot  be 
pM  as  a  matter  of  law  that  the  true  owner 
I  non-n^otiable  bonds  is  guilty  of  such 
^ligence  as  will  estop  him  from  asserting 
■  Df^rsbip  as  against  a  pledgee  of  one  to 
bom  the  instrument  was  intrusted  for  safe- 
eeping  only,  although  a  signed  and  ac- 
nowledged  blank  assignment  was  indorsed 
n  the  hack,  in  the  abs«?nce  of  evidence  show- 
>?  a  custom  for  such  instruments  to  pass 
om  hand  to  hand  like  negotiable  instru- 
^nts.  Scollans  v.  E.  H.  Rollins  &  Sons, 
r3  Mass.  275,  73  Am.  St.  Rep.  284,  53  N. 
.  «i63. 

But  if  such  custom  is  shown,  the  owner 
»>«ld  be  estopped  to  reclaim  the  bond, 
rt'ilang  T.  £.  H.  Rollins  &  Sons,  179  Mass. 
*<?.  88  Am.  St.  Rep.  346,  60  N.  E.  983. 
The  limitation  stated  at  the  beginning  of 
«  note  excludes  most  of  the  cases  involving 
rDnf<yntiab1e  bonds  or  mortgages,  since 
:iej  are  not  ordinarily  assigned  in  blank. 

^warehouse  receipts. 

A  ren<?cr  of  goods  represented  by  ware- 
f^'i^  receipts  made  payable  to  bearer,  who 
c^nnits  them  to  pass  into  the  hands  of  his 
n\t^  in  such  a  way  as  to  enable  him  to 
W*V  them,  is  estopped  to  claim  as  against 
^  ^lona  fide  pledgee,  although  as  between 
^•ior  and  rendee  title  had  not  yet  passed. 
*<>arth  Xat  Bank  v.  St.  Louis  Cotton  Com- 
►n*«s  (  o.  11  Mo.  App.  333. 
9  LR.A.(N.S.) 


— postoffice  order. 

One  who  purchases  a  postoffice  money 
order  from  an  agent  sent  to  cash  it  by  an 
indorsee  who  has  not  himself  indorsed  it, 
upon  the  mere  indorsement  of  such  agent, 
has  no  redress  in  case  the  indorsee  again  * 
obtains  possession  of,  and  obtains  the  mon- 
ey upon  it.  Moore  v.  Skyles,  33  Mont.  135, 
3  L.R.A.(N.S.)  136,  114  Am.  St.  Rep.  801, 
82  Pac.  799. 

— sealed  note. 

In  Covell  v.  Tradesman's  Bank,  1  Paige, 
131,  the  owner  of  a  sealed  note  for  $2,425 
payable  to  himself  indorsed  it  in  blank  and 
pledged  it  to  another  for  a  loan  of  $100,  and 
the  latter  in  turn  pledged  it  to  a  bank  who 
took  without  notice  of  the  owner's  rights,  as 
security  for  an  antecedent  debt  of  $1,000 
and  a  fresh  advance  for  $1,425.  The  $100 
debt  being  paid,  the  owner  of  the  note  de- 
manded it  of  the  bank,  and  the  chancellor 
ruled  that  he  could  recover  on  the  ground 
that  the  sealed  note,  being  a  mere  chose  in 
action,  was  not  assignable  in  law;  that  the 
assignee  of  a  chose  in  action  which  must  be 
sued  in  the  name  of  the  assignor  obtains 
only  an  equitable  interest,  the  legal  title 
remaining  in  the  assignor ;  that  the  interest 
of  such  assignee,  being  only  equitable,  could 
not  prevail  over  the  prior  equity  and  legal 
right  of  the  original  owner;  and  that  the 
bank  was  not  entitled  to  credit  even  for  the 
fresh  advance  of  $1,425,  as  to  which,  how- 
ever, it  was  conceded  that  the  rule  would 
have  been  different  had  the  note  been  nego- 
tiable. E.  A«  K 
17 
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quez  ▼.  Heffernan,  6  Johns.  Ch.  429;  Me- 
chem.  Agency,  §  994;  Berry  v.  Allen,  59  111. 
App.  149;  Bertholf  Bros.  v.  Quinlan,  68 
111.  297;  Gray  v.  Agnew,  96  111.  319;  First 
Nat.  Bank  v.  Schween,  127  111.  573,  11  Am. 
St  Rep.  174,  20  N.  E.  681;  Clemmer  v. 
Drovers*  Nat.  Bank,  167  111.  206,  41  N.  E. 
728;  Warner  v.  Martin,  11  How.  209,  13 
L.  ed.  667 ;  Union  Stock  Yards  Nat.  Bank  v. 
Gillespie,  137  U.  S.  411,  34  L.  ed.  724,  11 
Sup.  Ct.  Rep.  118;  Ludden  v.  Buffalo  Bat- 
ting Co.  22  111.  App.  416. 

Ihe  pretended  sale  to  McCarthy  was  not 
made  for  any  valuable  consideration  or  in 
the  usual  course  of  business,  but  was  fraudu- 
lent and  felonious. 

Fawcett  v.  Osborn,  32  111.  411,  83  Am. 
Dec.  278;  Central  Stock  &  Grain  Exch.  v. 
Bendinger,  56  L.R.A.  875,  48  C.  C.  A.  726, 
109  Fed.  927. 

The  true  owner  may  reclaim  his  property 
from  the  purchaser  or  hold  him  liable  for 
conversion,  even  though  the  broker  held  the 
indicia  of  ownership  as  a  bill  of  sale  or  as 
consignee  in  a  bill  of  lading,  and  the  buyer 
dealt  with  him  believing  that  he  was  in 
fact  the  owner,  and  had  no  notice  of  his 
principal's  title. 

Gray  v.  Agnew,  96  111.  316;  Newsom  v. 
Thornton,  6  East,  17;  Barnard  v.  Campbell, 
56  N.  Y.  457,  14  Am.  Rep.  289;  Mechem, 
Agency,  §  787;  Norton  v.  Hixon,  25  111. 
439,  79  Am.  Dec.  338;  Jackson  v.  Norris, 
72  111.  367;  Keane  v.  Robarts,  4  Madd.  Cli. 
357;  Fifth  Nat.  Bank  v.  Hyde  Park,  lOl 
111.  603,  40  Am.  Rep.  218. 

The  certificate  on  its  face  notified  plain- 
tiff that  defendant  was  the  registered  and 
beneficial  owner  and  the  only  person  to 
whom  the  quarterly  interest  could  be  paid. 

Chicago  Title  &  T.  Co.  v.  Brugger,  95  111. 
App.  406,  affirmed  in  196  111.  96,  63  N.  E. 
637. 

The  plaintiff  is  chargeable  with  notice  of 
all  the  facts  within  the  knowledge  of  their 
own  agents,  and  were  bound  to  know  that 
they  were  not  in  fact  the  owners  of  the 
certificate,  but  only  brokers  to  sell  the  same 
in  the  usual  course  of  business,  and  account 
therefor  to  defendant,  who  was  the  real 
owner. 

Williams  v.  Tatnall,  29  111.  584;  Holden 
V.  New  York  &  E.  Bank,  72  N.  Y.  286; 
Distilled  Spirits  (Harrington  v.  United 
States)   11  Wall.  367,  20  L.  ed.  171. 

The  signature  of  defendant  to  the  blank 
assignment  and  power  of  attorney,  and  de- 
livering the  certificate  to  his  brokers  em- 
ployed to  sell  it  for  his  account,  does  not 
estop  him  from  claiming  that  Whipple  & 
Company,  were  not  his  assignees  for  value. 

France  v.  Clark,  L.  R.  26  Ch.  Div.  257; 
Colonial  Bank  v.  Cady,  L.  R.  15  App.  Cas. 
267. 
29  L.R.A.(N.S.) 


Dunn,  J.,  delivered  the  opinion  of  the 
court : 

The  certificate  was  not  an  ordinary  r^ 
ceiver's   certificate    issued   for   money'  bor 
rowed  or  a  liability  incurred  by  the  receiver* 
in  the  performance  of  their  duties.    It  wof 
merely  evidence  of  the  existence  of  a  debt 
in   favor  of  the  appellee  against  the  cor- 
poration whose  property  the  court  wa«  ad- 
ministering.    It  was  not  a  negotiable  in- 
strument.   The  debt,  however,  of  which  the 
certificate  was  the  evidence,  was  a  choae  in 
action,  and  was  assignable  in  equity.    That 
it  wks  expected  and  intended  that  the  cer- 
tificates, which  by  the  order  of  the  court 
were  substituted  for  the  original  evidences 
of  indebtedness  of  the  corporation,  would  be 
transferred,  is  manifest  from  the  fact  that 
it  was  stated  on  the  face  of  each  certificate 
that  it  was  registered  and  transferable  only 
upon  the  books  of  the  company  upon  sur- 
render of  the  certificate,  that  the  interest 
was  made  payable  to  the  registered  holder, 
and  that  on  the  back  of  the  certificate  was 
printed,  for  convenience  of  transfer,  a  form 
of  assignment  and  power  of  attorney  similar 
to  those  ordinarily  found  on  the  back  of  cer- 
tificates of  corporate  stock.     The  effect  of 
an  assignment  would  be  to  substitute  the 
assignee  for  the  original  certificate  holder^ 
to  enable  him  to  share  in  any  distribution 
which  might  be  made  of  the  assets,  and  to 
enforce  his  rights  in  the  pending  proceeding 
to  the  same  extent  as  the  original  holder. 
The   registration   of   transfers   enables  the 
receivers  and  all  others  interested  to  know 
who  were  the  parties  interested. 

Whipple  &  Company  were  the  agents  of 
Crawford  for  the  sale  of  his  certificate.    He 
contends  that  he  is  not  bound  by  their  sale 
because  they  were  brokers,  and  the  sale  was 
beyond   their   authority  because  not  made 
in  the  usual  course  of  business  or  for  cash, 
but  in  settlement  of  an  existing  indebtedness 
from  themselves  to  the  vendee.     There  can 
be  no  question  of  the  rule  that  a  factor  can- 
not pledge  the  goods  of  his  principal,  that 
he  cannot  dispose  of  them  by  way  of  ex- 
change or  barter,  and  that  he  cannot  sell 
them  for  a  prior  debt.    And  this  is  so  even 
though  the  pledgee  or  vendee  does  not  know 
that  the   factor   is    such,    and   though  the 
factor  is  in  possession  of  the  goods  and  sells 
them  as  his  own.     But  this  case  is  not  to 
be  decided  on  that  principle.     The  rule  is 
subject   to   the  qualification   mentioned  by 
Kent  in  laying  down  the  doctrine  that  "to 
guard  against  abuse  and  fraud,  it  is  admit- 
ted that  if  the  factor  be  exhibited  to  the 
world  as  owner  with  the  assent  of  his  prin- 
cipal, and  by  that  means  obtains  credit^  the 
principal  will  be  liable."    2  Kent,  Com.  627. 
Whenever   the   factor   has  bartered   or  dis- 
I  posed  of  goods  in  a  manner  not  within  thie 
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rrHnuT  and  accustomed  modes  of  transac 

m 

t.iig  the  like  business,   the  principal  ma\ 
follow  and  reclaim  the  property,  and  in  sucli 
fue  it  is  wholly  immaterial  whether   the 
person  dealing  with   the   factor  knew  hini 
to  be  such  or  not    But  if  the  principal  has 
bj  any  act  of  bis  been  the  means  of  impos- 
ing upon  the  person  dealing  with  the  factor, 
and  ifldaeing  him  to  believe  the  factor  was 
rluthed  with    authority   to  dispose   of   the 
^xnlg  in  the  manner  in  which  he  did,  the 
principal  is  bound  by  such  disposition.    Pot- 
ter V.  Denniaon,  10  111.  590.    In  Williams  v. 
Kletfher,  129   111.  356,  21  N.  E.  783,  this 
principle  was  announced  in  language  quoted 
from  MeXeil  v.   Tenth   Nat.    Bank,   46   N. 
y.  325,  7  Am.  Rep.  341,  as  follows:     "It 
must  be  conceded  that,  as  a  general  rule 
ippHcable  to  property  other  than  negotiable 
Kt'uritiea,  the  vendor  or  pledgeor  can  con- 
\(>y  no  greater  right  or  title  than  he  has. 
Bat  this  is  a  truism  prcdicable  of  a  simple 
transfer  from  one  party  to  another,  where 
no  other  element  intervenes.     It  does  not 
intprfere  with  the  well-established  principle 
that  where  the  true  owner  holds  out   an- 
"tier,  or  allows  liim  to  appear,  as  the  owner 
ftf,  or  as  having  full  power  of  disposition 
'vfr,  the  property,  and  innocent  third  par- 
t.r<<  are  thus  led  into  dealing  with  such  ap- 
parent owner,  they  will  be  protected.    Their 
•'\Mt9  in  such  cases  do  not  depend  upon  the 
a'lual  title  or  authority  of  the  party  with 
«lwm  they  deal  directly,  but  are  derived 
fr.>m  the  act  of  the  real  owner,  which  pre- 
'  ludes  him  from  disputing,  as  against  them, 
^be  existence  of  the  title  or  power  which, 
iiriugh  negligence  or  mistaken  confidence, 
U  caused  or  allowed  to  appear  to  be  vested 
IB  the  party  making  the  conveyance." 

The  law  has  been   generally  established 

that,  as  between  the  parties,  the  transfer  of 

»t«jck  by  delivery   of   the  certificate,   with 

/  'wer  of  attorney  or  indorsed  in  blank,  pass- 

N  title  without  transfer  on  the  books  of  the 

^^•mpany,  even  when  the  by-laws  of  the  com- 

pM!)  provide  to  the  contrary.    Otis  v.  Gard- 

f-r,  105  111.  430;  Rice  v.  Gilbert,  173  III. 

'*^  50  N.  E.  1087.    Such  blank  transfer  on 

ttic  back  of  the  certificate,   to   which   the 

:.'jlder  has  affixed  his  name,  is  a  good  assign- 

"i*nt,  and  the  party  to  whom  it  is  delivered 

i«  Authorized  to  fill  it  up.    It  may  be  filled 

up  with  the  name  of  a  remote  transferee, 

*id  the  name  to  be  inserted  concerns  only 

tbe  purchaser.    McXeil  v.  Tenth  Nat.  Bank, 

'=pra;  Johnston  v.  Laflin,  103  U.  S.  800, 

-^  L  ed.  532;  White  v.  Vermont  &  M.  R. 

''.21  How.  575,  16  L.  ed.  221.    The  form  in 

»Ufh  the  certificate  was  issued,  the  usage 

ind  practice  indicated    thereby   as   to    the 

n^Uiod  of  assignment,   the  appellee's  own 

set  in  signing  the  power  of  attorney,  all 

•^rTf^ipond  with  the  customary  rules  with 


eference  to  the  assignment  of  similar  docu- 
ncnts.  Though  this  is  not  a  certificate  of 
itock,  it  is  manifest  that  it  was  intended 
to  be  assigned  in  the  same  manner,  and 
no  reason  is  seen  why  it  may  not  be  so  done 
and  with  the  same  effect. 

By  signing  the  transfer  and  power  of  at- 
torney in  blank,  from  whatever  motive, 
and  delivering  the  certificate  so  indorsed  to 
Whipple  &  Company,  the  appellee  clothed 
them  with  the  customary  indicia  of  absolute 
ownership.  He  had  done  all  that  was  neces- 
sary for  him  to  do, — all  that  was  possible 
for  him  to  do, — to  indicate  to  all  persons 
interested  that  they  owned  the  certificate. 
With  the  transfer  on  the  books  of  the  com- 
pany he  had  nothing  to  do.  It  did  not  con- 
cern him.  Its  object  was  the  protection  and 
convenience  of  the  assignee  or  the  receivers. 
Appellee  by  this  positive  act  enabled  Whip- 
ple &  Company  to  deceive  appellant,  as 
they  could  not  otherwise  have  done,  to  in- 
duce him  to  believe  they  were  the  owners 
of  the  stock,  and  to  sell  the  stock  to  him. 
The  certificate,  not  being  negotiable  paper, 
was  subject  in  the  hands  of  appellant  to  all 
the  equities  existing  against  the  certificate 
itself,  to  all  equities  against  the  original 
holder  or  in  favor  of  the  maker;  but  ap- 
pellee could  set  up  no  equities  against 
appellant,  because  by  his  writing  he  had 
estopped  himself  from  claiming  that  Whip- 
ple dt  Company  were  not  his  assignees  for 
value.  In  Otis  v.  Gardner,  supra,  the  owner 
of  a  certificate  of  stock  in  a  corporation 
indorsed  it  in  blank,  and  delivered  it  to 
his  brother,  taking  a  receipt  in  which  the 
brother  recited  that  he  had  borrowed  the 
stock  and  agreed  to  return  it  on  demand. 
Being  indebted,  the  brother  pledged  the 
stock  to  secure  his  notes.  The  owner  of  the 
stock  having  died,  his  administrator  brought 
suit  against  the  pledgee  to  recover  posses- 
sion of  the  stock.  In  disposing  of  this  ques- 
tion, on  page  443  of  105  III.,  the  court 
said:  "The  intestate  placed  the  certificates 
in  the  hands  of  Chauncey  T.  Bowen,  with 
a  blank  assignment  written  thereon,  author- 
izing an  absolute  transfer  of  the  stock  to 
the  assignee  under  the  by-laws  of  the  com- 
pany. The  exact  use  the  assignee  should 
make  of  the  stock  does  not  appear  from 
anything  in  the  record,  but.  as  the  use  he 
might  make  of  it  was  in  no  way  limited  by 
the  terms  of  the  assignment,  it  is  reasonable 
to  presume  the  assignee  was  authorized  to 
make  any  legitimate  use  of  it  that  a  right- 
ful owner  might, — that  is,  he  might  sell  it 
or  pledge  it  in  the  usual  course  of  business. 
That  was  done  in  this  case.  It  was  pledged 
to  Gardner,  in  the  usual  course  of  business, 
as  collateral  security  for  the  indebtedness 
of  the  holder,  and  was  taken  in  good  faith, 
without  the  slightest  knowledge  that  anyone 
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other  than  the  pledgeor  claimed  or  had  any 
interest  in  the  stock  represented  by  the 
certificates.  As  has  been  seen,  the  certifi* 
cates  of  stock  were  placed  in  the  hands  of 
Bowen  by  the  Intestate  in  such  condition 
they  could  be  readily  sold  or  hypothecated 
by  him,  and,  if  his  assignee  made  an  im- 
proper use  of  them,  the  assignor,  if  living, 
could  get  no  relief  against  that  which  he 
deliberately  authorized  to  be  done,  if  it 
would  affect  injuriously  an  innocent  pur- 
chaser for  value;  and  his  personal  represen- 
tative can  have  no  relief  that  could  not  be 
granted  on  a  like  bill  by  the  intestate,  if 
living.  The  principle  is  that  when  one  of 
two  or  more  persons  must  suffer  loss,  upon 
him  whose  conduct  made  it  possible  for  loss 
to  occur  should  the  consequences  ultimately 
rest." 

It  is  claimed  that  appellant's  purchase 
was  not  in  the  usual  course  of  business  and 
for  a  valuable  consideration.  The  certificate 
was  first  delivered  to  appellant  in  response 
to  his  demand  for  security  to  secure  the 
delivery  of  the  railroad  stock  to  him.  After 
some  delay,  he  proposed  to  take  the  certi- 
ficate instead  of  completing  the  purchase  of 
the  stock.  There  is  no  basis  in  the  evidence 
for  supposing  this  was  anything  other  than 
an  ordinary  proposition  to  buy  the  certifi- 
cate, or  that  there  was  in  it  any  concealed 
or  unfair  purpose.  His  proposition  was 
accepted,  and  the  $9,116.30  he  had  paid 
for  the  purpose  of  being  used  in  the  pur- 
chase of  the  stock  was  applied  to  the  pay- 
ment for  the  certificate.  Whipple  &  Com- 
pany were  clothed  with  all  the  indicia  of 
ownership,  and  appellant,  with  no  knowl- 
edge or  reason  to  suspect  any  infirmity  in 
their  title,  purchased  the  certificate.  Under 
such  circumstances,  the  pre-existing  debt 
is  a  valuable  consideration,  and  he  is  en- 
titled to  be  protected  to  the  same  extent  as 
if  he  had  paid  a  new  consideration.  Butters 
Y.  Haughwout,  42  111.  18,  89  Am.  Dec.  401; 
Schwabacker  v.  Rush,  81  111.  310;  Kranert 
▼.  Simon,  65  111.  344. 

It  is  insisted  by  appellee  that  appellant's 
bill  and  his  answer  to  the  cross  bill  are  in- 
consistent, and  that  the  facts  proved  do  not 
sustain  the  bill.  The  inconsistency  is  more 
imaginary  than  real.  The  answer  sets  up 
the  facts  more  in  detail  than  the  bill,  but 
they  are  not  inconsistent.  Both  concede 
that  the  absolute  ownership  of  the  certifi- 
cate was  in  appellee;  that  he  delivered  it 
to  Whipple  &  Company,  not  as  purchasers 
or  owners,  but  solely  as  brokers,  to  sell  for 
appellee.  Both  allege  the  payment  of  the 
money  to  Whipple  &  Company,  the  order 
to  buy  stock,  their  failure  to  do  so,  their 
offer  to  appellant  of  the  certificate  instead 
of  the  stock,  and  its  acceptance  by  appel- 
lant, and  the  filling  of  the  blank  in  the 
assignment.  Both  allege  that  by  means 
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of  the  premises  the  appellant  became  the 
equitable  owner  of  the  certificate.  Whether 
Whipple  &  Company  purported  to  act  as 
agents  of  appellee  or  as  owners  of  the  cer- 
tificate is  not  alleged  in  either  bill  or  an- 
swer, but  the  facts  are  stated  with  differ- 
ences only  in  the  extent  of  detail.  There 
is  no  substantial  difference  in  the  claim 
attempted  to  be  stated  in  appellant's  differ- 
ent pleadings,  and  on  the  evidence  he  was 
entitled  to  the  relief  prayed  for. 

The  judgment  of  the  Appellate  Court  and 
the  decree  of  the  Superior  Court  will  be  re- 
versed, and  the  cause  remanded  to  the  Su- 
perior Court,  with  directions  to  enter  a 
decree  in  accordance  with  the  prayer  of  the 
bill  upon  the  payment  by  appellant,  fi>r 
the  use  of  appellee,  of  $1,158.19,  with  5 
per  cent  interest  from  September  11,  190.). 

Reversed  and  remanded,  with  directions. 

Petition  for  rehearing  stricken  from 
files  February  5,  1909. 


MINNESOTA  SUPREMS:  CJOURT. 

OLE  B.  NELSON  et  al.,  AppU., 

V. 

CITY  OF  MINNEAPOLIS   et  al.,   Respts. 

(—  Minn.  — ,  127  N.  W.  445.) 

Milk  —  ordinance  snbjectinsr  to  test  — 
validity. 

1.  An  ordinance  of  the  city  of  Minneap^ 
lis,  prescribing  as  a  test  of  purity  and 
wholesomeness  of  milk  brought  into  the  city 
for  sale,  that  drawn  from  cows  previou^lj 
subjected  to  the  turberculin  test  and  fouiul 
free  from  disease,  held  not  in  conflict  with 
the  statutes  of  the  state,  and  a  valid  police 
regulation. 

Same  —  standard  of  parity  —  lefirislative 
question. 

2.  The  method  to  be  adopted  to  insure  a 
supply  of  pure  milk,  and  the  standard  by 

Headnotes  by  Brown,  J. 

Note.  —  Validity  of  statute  or  ordinance 
for  destruction  of  food  products  ?>c- 
low  prescribed  standard  or  unfit  for 
use. 

An  ordinance  providing  for  the  destruc- 
tion of  milk  which  is  found  upon  inspection 
to  be  below  prescribed  standards  is  within 
the  police  power,  and  is  not  unconstitu- 
tional on  the  ground  that  it  deprives  one 
of  his  propertv  without  due  process  of  law. 
Blazier  v.  Miller,  10  Hun,  435;  State, 
Shivers,  Prosecutor,  v.  Newton,  45  N.  J.  I- 
469;  Deems  v.  Baltimore,  86  Md,  164,  26 
L.R.A.  541,  45  Am.  St.  Rep.  339,  30  Atl. 
648;  Kaiser  v.  Walsh,  4  Ohio  N.  P.  X.  S. 
507. 

Due  process  of  law  is  not  denied  an  im- 
porter of  teas  by  the  provision  of  the  tea 
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rhich  the  Bame  Bhall  be  determined,  is  a 
^gislativei  and  not  a  judicial,  question. 

ame— milk  below  standard  —  author- 
iiation  of   summary    destruction    — 

constitutionality. 

3.  An  ordinance  authorizing  the  sum- 
lary  seizure  and  destruction  of  milk  not 
mfunning  to  the  standard  fixed  by  law 
I  not  Tiolatiye  of  the  constitutional  rights 
f  the  citizens,  nor  a  taking  of  property 
ithout  due  process  of  law. 

(July  29,  1910.) 

IPPEAL  by  plaintiffs  from  an  order  of 
the  District  Court  for  Hennepin  Coun- 
'  denying  a  new  trial  after  judgment  in 
i/endants'  favor  in  an  action  brought  to 
strain  the  seizing  and  destroying  of 
ilk  offered  for  sale  by  plaintiffs.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  GJertsen  A  Ijiind,  for  appel- 
Dts: 

The  ordinance  under  which  defendants 
ek  to  justify  their  seizure  and  destruction 

the  milk  is   unreasonable   and   void. 
Cooper  V.  Marshall,  1   Burr.  260;   R.  v. 
ippineau,   1    Strange,    688;    Wood,    Nui- 
nces,  768,  772 ;  Wright  v.  Moore,  38  Ala. 
3,  82  Am.  Dec  731;   SUte  v.  Moffett,  1 

Greene,  247;  Moffett  v.  Brewer,  1  G. 
tene,  348;  Arundel  T.  M'Culloch,  10 
K».  70;  1  Am.  &  Eng.  Enc.  Law,  2d  ed. 

85;  Babcock  v.  Buffalo,  66  N.  Y.  208; 
Kggoner  v.  South  Gorin,  88  Mo.  App.  25; 


Eckhardt  v.  Buffalo,  19  App.  Div.  1,  46 
N.  Y.  Supp.  204;  Joyce,  Nuisances,  t  346; 
Hicks  V.  Dorn,  42  N.  Y.  47;  21  Cyc.  Law  & 
Proc.  p.  401;  Dallas  v.  Allen  (Tex.  Civ. 
App.)  40  S.  W.  324. 

Until  the  city  has  affirmatively  shown 
that  the  milk  in  question  was  in  fact  im- 
pure and  dangerous  to  the  public  health, 
it  had  no  right  to  order  its  destruction. 
Every  municipality,  in  the  exercise  of  its 
police  power  to  abate  nuisances,  is  lim- 
ited to  such  things  as  are  declared  by  stat- 
ute to  be  a  nuisance,  or  recognized  at  com- 
mon law  as  such. 

Bates  V.  District  of  Columbia,  1  Mac  Arth. 
433;  Hennessy  v.  St.  Paul,  37  Fed.  565; 
Wreford  v.  People,  14  Mich.  41;  Joyce, 
Nuisances,  K  347;  Smith  v.  Irish,  37  App. 
Div.  220,  65  N.  Y.  Supp.  837 ;  Munn  v.  Cor- 
bin,  8  Colo.  App.  113,  44  Pac.  783;  Mc- 
Connell  v.  McKillip,  71  Neb.  712,  65  L.R.A. 
610,  115  Am.  St.  Rep.  614,  99  N.  W.  506,  8  . 
A.  (k  E.  Ann.  Cas.  898;  Judson  y.  Reardon, 
16  Minn.  431,  Gil.  387;  Bristol  Door  & 
Lumber  Co.  v.  Bristol,  97  Va.  304,  76  Am. 
St.  Rep.  783,  33  S.  E.  688;  Aitken  v.  Wells 
River,  70  Vt.  308,  41  L.R.A.  666,  67  Am.  St. 
Rep.  672,  40  Atl.  829;  Health  Dept.  v. 
Dassori,  21  App.  Div.  348,  47  N.  Y.  Supp. 
641 ;  Savannah  v.  Mulligan,  96  Ga.  323,  29 
L.R.A.  303,  61  Am.  St.  Rep.  86,  22  S.  E. 
621. 

Messrs.  Frank  Healy,  A.  O.  Finney, 
and  Clyde  R.  White  for  respondents. 


ipection  act,  so  as  to  render  unconstitu- 
'fial  the  act  commanding  the  destruction 
teas  not  exported  within  six  months 
er  their  final  rejection,  as  not  entitled 
admisaion  into  the  United  States  because 
'erior  to  the  government  standards.  Butt- 
id  V.  Stranahan,  192  U.  S.  470,  48  L.  ed. 
5,  24  Sup.  Ct.  Rep.  349;  Buttfield  v. 
ivell,  192  U.  S.  498,  48  L.  ed.  636,  24  Sup. 
Kep.  356;  Buttfield  T.  United  States, 
I  V.  S.  499,  48  L.  ed.  637,  24  Sup.  Ct. 
p.  356. 

Nor  is  due  process  of  law  denied  to  the 
ner  or  eustodian  of  food  in  cold  storage, 
a  municipal  ordinance  under  which  such 
*di  when  unfit  for  human  consumption, 
J  be  seized,  condemned,  and  destroyed 
municipal  officers,  without  a  preliminary 
^rin^.  North  American  Cold  Storage  Co. 
CTiicago,  211  U.  S.  306,  63  L.  ed.  195,  29 
P-  Ct.  Rep.  101,  15  A.  &  E.  Ann.  Cas.  276. 
ui^liah  statutes  make  provisions  upon 
s  subject  similar  to  those  found  in  the 
n  of  the  states,  but  questions  as  to  their 
lality  do  not  arise,  and  they  have  been 
^ore  the  courts  only  for  purposes  of  in- 
"pretation  or  application.  See  Mallinson 
Carr  [1891]  1  Q.  B.  48;  R.  v.  Dennis 
^^1  2  Q.  B.  458;  Walshaw  v.  Brighouse 
'*51  2  Q.  B.  286;  Thomas  v.  Van  Os 
^1  2  Q.  B.  448;  Grivell  v.  Malpas 
^1  2  K.  B.  32;  Vinter  v.  Hind,  L.  R.  10 
U.A(N.S.) 


Q.  B.  Div.  63;  Re  Bater  [1893]  1  Q.  B.  679; 
Ormerod  v.  Rochdale,  62  J.  P.  153:  Waye 
v.  Thompson,  L.  R.  15  Q.  B.  Div.  342. 

That  the  English  courts  are  not  unmind- 
ful of  those  private  rights  which  are  guar- 
anteed to  the  people  of  the  United  States  by 
the  Constitution  is,  however,  indicated  in 
White  T.  Redfern,  L.  R.  6  Q.  B.  Div.  15, 
where  the  judge  said,  referring  to  the  sec- 
tion of  the  public  health  act  providing  for 
the  seizure  and  destruction  of  unsound  meat : 
"I  feel  very  strongly  the  possible  injustice 
that  might  be  done  by  depriving  a  man  of 
his  property  without  giving  him  an  oppor- 
tunity of  being  heard,  and  without  giving 
him  compensation  if  not  himself  in  de- 
fault, and  it  would  require  very  strong 
words  in  an  enactment  to  lead  me  to  the 
conclusion  that  it  was  intended  that  this 
might  be  done." 

Decisions  upon  the  validity  of  statutes 
providing  for  the  seizure  and  condemnation 
of  oleomargarin  and  other  substitute  com- 
modities, wlien  manufactured  and  sold  as 
the  genuine  product,  are  not  included  in 
this  note. 

As  to  the  power  to  requirjs  the  destruction 
of  diseased  animals  without  making  com- 
pensation therefor,  see  the  note  to  New 
Orleans  Y*  Charouleau,  18  L.R.A.(N.S.) 
368.  W.  A.  S. 
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Brown,  J.,  delivered  the  opinion  of  the 
court : 

Action  by  plaintiffs,  dairymen,  for  an 
injunction  restraining  and  enjoining  de- 
fendant city  and  certain  of  its  officers  from 
seizing  and  destroying  the  milk  brought  by 
them  into  the  city  for  sale  to  their  cus- 
tomers. The  action  was  tried  in  the  court 
below  without  a  jury,  and  resulted  in  an 
order  for  judgment  in  defendants'  favor. 
Plaintiffs  appealed  from  an  order  denying 
their  motion  for  a  new  trial. 

Acting  under  the  authority  of  §  1749, 
Rev.  Laws  3905,  by  which  municipalities  of 
this  state  are  empowered  to  prescribe, 
among  other  things,  the  terms  and  condi- 
tions upon  which  milk,  cream,  and  butter 
may  be  exposed  for  sale  therein,  and  to 
affix  penalties  for  a  violation  of  the  restric- 
tions imposed,  the  city  council  of  Minne- 
apolis duly  enacted  an  ordinance,  §  10  of 
which  provides,  in  effect,  that  no  person 
shall  bring  into  the  city  for  sale,  or  offer 
for  sale  therein,  any  milk,  unless  the  owner 
of  the  cows  from  which  the  same  is  drawn 
shall  first  file  in  the  office  of  the  commis- 
sioner of  health  of  said  city  a  certificate 
of  a  duly  licensed  veterinary  surgeon,  stat- 
ing therein  that  such  cows  have  been  by 
him  inspected  and  examined,  and  tested 
with  the  tuberculin  test,  as  provided  in 
§  9  of  the  ordinance,  and  found  free  from 
tuberculosis  and  other  contagious  diseases. 
Section  9  referred  to  provides  for  the  an- 
nual application  of  this  particular  test, 
and  the  issuance  of  a  license  to  the  owners 
of  cows  thus  tested  and  certified  as  free 
from  disease.  The  ordinance  included  other 
provisions  pertinent  to  this  subject  and  im- 
posed a  penalty  of  fine  or  imprisonment 
for  a  violation  thereof.  Subsequently,  the 
city  council  amended  the  ordinance  by  add- 
ing §  13,  by  which  it  was  provided  that  any 
adulterated  milk,  or  milk  drawn  from  cows 
not  tested  in  the  manner  required  by  §  9, 
brought  into  the  city  and  there  exposed  for 
sale,  might  be  summarily  seized  and  de- 
stroyed by  the  health  department  of  the 
city. 

The  several  plaintiffs  are  engaged,  both 
at  wholesale  and  retail,  in  selling  and  dis- 
posing of  milk  in  the  city  of  Min'^ieapolis, 
and  handle  and  dispose  of  large  quantities 
thereof  daily.  They  secure  their  supply 
from  cows  not  inspected  and  tested  as  re- 
quired by  the  ordinance,  and  bring  the  same 
into  the  city  for  distribution  among  their 
customers.  On  April  21,  1908,  the  officers 
of  the  city  health  department  seized  and 
destroyed  six  cans  of  milk  so  brought  into 
the  city  by  the  plaintiffs,  and  threaten  and 
intend  to  so  continue  in  the  future,  unless 
plaintiffs  shall  in  all  respects  comply  with 
the  ordinance.  This  action  was  brought 
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to  restrain  and  enjoin  further  acta  and  pro- 
ceedings in  this  direction. 

1.  The  purpose  of  the  action  being  not 
to  restrain  a  criminal  prosecution  for  a 
violation  of  the  ordinance,  but  to  enjoin  the 
continued  seizure  and  destruction  of  milk 
shipped  into  the  city,  the  action  is  brought 
within  the  rule  laid  down  in  Cobb  v. 
French  (Minn  )  127  N.  W.  415,  and  may 
be  maintained.  The  distinction  between  ac- 
tions of  the  character  of  this  one  and  those 
brought  to  restrain  prosecutions  for  the  vio- 
lation of  penal  laws  is  clearly  pointed  out 
in  the  opinion  referred  to,  and  requires  no 
further  discussion. 

2.  All  questions  respecting  the  validity  of 
the  ordinance,  in  so  far  as  it  requires  the 
tuberculin  test  of  cows  from  which  dealers 
in  milk  obtain  their  supply,  are  disposed  of 
by  the  case  of  State  v.  Nelson,  66  Minn.  166, 
34  L.R.A.  318,  61  Am.  St.  Rep.  399,  68  N. 
W.  1066.  The  power  of  the  city  to  impose 
this  test  as  a  police  regulation  was  there 
expressly  affirmed.  We  follow  and  apply 
the  decision  there  made. 

3.  The  further  question  as  to  the  validity 
of  §  13,  by  which  authority  is  conferred 
upon  the  health  department  to  seize  and  de- 
stroy milk  taken  from  cows  not  inspected 
and  tested  under  the  requirements  of  the  or- 
dinance, was  not  involved  in  the  Kelson 
Case,  and  is  now  before  us  as  an  original 
proposition.  It  is  the  contention  of  plain- 
tiffs that  the  powers  conferred  upon  the 
health  department  in  this  respect  are  unrea- 
sonable, unnecessary,  and  in  violation  of 
their  constitutional  rights,  and  hence  unen- 
forceable. In  support  of  this  position  plain- 
tiffs offered  evidence  tending  to  show,  and 
the  trial  court  found  as  a  fact,  that  the 
pasteurization  of  milk  will  render  the  same 
pure  and  wholesome,  and  without  deterior- 
ating or  lessening  its  food  value;  that 
pasteurization  consists  in  heating  the  milk 
to  a  certain  temperature,  thereby  destroying 
all  germs  of  impurity.  But  the  court  fur- 
ther found  that  pasteurization,  while  theo- 
retically possible,  has  not,  bo  far  as  dis- 
closed by  the  evidence,  become  a  practicable 
method  of  destroying  harmful  bacteria  in 
milk,  when  attempted  for  commercial  pur- 
poses. A  motion  to  strike  out  this  findin^r. 
and  insert  in  its  place  one  to  the  effect  that 
pasteurization  of  milk  is  feasible  and  inex- 
pensive, was  denied.  The  refusal  of  the 
court  to  so  find  is  assigned  as  error. 

The  question  of  the  public  health  is  one 
of  first  importance  in  the  regulation  and 
control  of  human  affairs,  and  all  laws  or 
ordinances  enacted  for  that  purpose,  when 
not  so  arbitrary  as  to  be  unnecessarily 
destructive  of  individual  property  rights, 
are  uniformly  upheld  by  the  courts.  !Milk 
constitutes  one  of  the  principal  articles  of 
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ur  food  supply,  and  the  purity  thereof, 
Qd  its  freedom  from  disease  germs,  is 
I  serious  concern  to  consumers.  The 
letliodSy  regulations,  and  restrictions  im- 
i»sed  to  attain,  so  far  as  may  be,  re- 
ilts  consistent  with  the  public  welfare, 
re  purely  of  legislative  cognizance.  The 
nirts  have  no  power  to  determine  the 
lerits  of  conflicting  theories,  nor  to  de- 
are  that  a  particular  method  of  ad- 
incing-  and  protecting  the  public  health  is 
iperior  or  likely  to  insure  greater  safety 
!  better  protection  than  others.  Tlie  legis- 
tive  determination  of  the  methods,  rc- 
rictions,  and  regulations  is  final,  except 
hen  so  arbitrary  as  to  be  violative  of  the 
institutional  rights  of  the  citizen.  In  the 
i&e  at  bar  the  city  council,  duly  author- 
ed thereto  by  legislative  grant,  determined 
lat  the  tuberculin  test  of  cows  was  the 
o^t  feasible  and  practicable  method  of 
tsuring  a  pure  milk  supply.    This  involved 

matter  of  legislative  judgment  and  dis- 
vtion,  and  necessarily  a  comparison  with 
:her  methods  designed  to  secure  the  same 
suit,  including  the  theory  of  pasteuriza- 
on.  The  courts  cannot  make  this  com- 
irison,  weigh  the  feasibility  and  the  prac- 
cability  of  each,  and  substitute  their 
idgment  and  discretion  for  that  of  the 
2-islative  body  whose  determination  of  the 
jcstion  they  are  called  upon  to  review, 
nobloch  V.  Chicago,  M.  &  St.  P.  R.  Co.  31 
inn-  402,  18  N.  W.  106;  Duluth  v.  Mallett, 
J  Minn.  204,  45  N.  W.  154;  St.  Louis  v. 
i^'s^ing,  190  Mo.  464,  1  L.ILA.  (N.S.)  918, 
><J  Am.  St.  Rep.  774,  89  S.  W.  611,  4  A.  & 
.  Ann.  Caa.  112.  It  is  probable  that  pas- 
'urization,  when  placed  upon  a  practicable 
id  workable  basis,  will  be  found  superior 
»  the  annual  tuberculin  test;  but  the  de- 
^rraination  of  that  must  be  left  to  the 
gtsldtire  department.  There  was,  there- 
^re,  no  error  in  the  findings  of  the  court, 
r^r  in  its  refusal  to  find  that,  the  method 
f  pasteurization  ought  to  have  been  adopted 
r  the   city. 

Wliether  the  ordinance,  in  so  far  as  it  au- 
KTizes  a  seizure  and  destruction  of  milk 
iken  from  uninspected  cows,  and  brought 
ithin  the  city  for  sale,  in  violation  of  the 
rdfnanee,  so  violates  the  constitutional 
i?hts  of  plaintiffs,  and  constitutes  a  taking 
I  their  property  without  due  process  of 
Lw,  is  the  important  question  in  the  case. 
t  is  urged  that  before  destroying  the  milk 
tie  authorities  should  be  required  to  ascer- 
lin  whether  it  is  in  fact  unwholesome  and 
n6t  for  food,  and  that  to  permit  them  to 
Mtroy  the  same  without  regard  to  whether 
^  is  or  is  not  free  from  disease  germs  au- 
bonzes  a  taking  of  property  for  public  use 
ntbout  compensation,  and  is  not  that  due* 
^f*cf^t^  of  law  guaranteed  by  the  Consti-  * 
»LR.A.(N.8.) 


tution.  It  is  further  claimed,  with  respect 
to  the  enforcement  of  police  regulations, 
that  power  in  the  municipal  ofiicers,  if  con- 
stitutional rights  be  respected,  must  be  lim- 
ited to  those  methods  that  will  work  the 
least  injury  to  private  rights.  Counsel's 
argiunent  in  support  of  their  theory  of  the 
law  is  plausible  and  forceful,  but  we  are 
unable  to  concur  therein.  The  council  de- 
termined that  the  tuberculin  test  was  a 
reasonable  and  the  most  practicable  meth- 
od of  insuring  purity  in  the  milk  brought 
into  the  city.  To  enforce  the  regulation, 
the  council  had  the  power  to  impose  such 
penalties  as  would  render  the  regulation 
effective  and  serve  the  purpose  intended.  It 
provided,  in  addition  to  fine  and  imprison- 
ment, a  destruction  of  the  condemned  milk. 
The  authorities  sustain  regulations  of  this 
character.  It  is  in  fact  the  only  feasible 
method  of  preventing  contaminated  or  un- 
wholesome milk  from  reaching  citizens,  and 
to  enforce  or  compel  a  compliance  with 
the  ordinance.  A  mere  fine  or  imprisonment 
of  the  offender  would  not  prevent  the  milk 
reaching  the  consumers;  but  its  destruction 
when  brought  into  the  city  is  effective  for 
all  purposes.  This  authority  must  be  sus- 
tained, unless  it  is  to  be  held  as  a  matter 
of  law  that  the  city  should  either  determine 
that  the  milk  is  in  fact  impure,  or,  in  the 
interests  of  the  dairymen,  establish  and 
maintain  a  pasteurization  plant  in  which  all 
milk  brought  into  the  city  may  be  purified 
and  rendered  wholesome.  Plaintiffs  are  in 
no  position  to  insist  upon  either  of  these 
conditions.  Dairymen  and  dealers  in  milk 
and  cream  who  persist  in  their  refusal  to 
comply  with  the  inspection  ordinance,  which 
answers  every  purpose  of  the  regulatioQ,  and 
entitles  them  to  unrestricted  entrance  into 
the  city  with  their  milk,  are  in  no  position 
to  urge  the  establishment  of  such  a  plant. 
They  should  not  be  heard  to  hurl  defiance 
at  a  regulation  in  all  respects  reasonable, 
and  insist  that  something  more  convenient 
to  them  should  be  adopted.  With  reference 
to  the  determination  of  the  real  character 
of  the  milk,  it  is  enough  to  say  that  it 
would  be  utterly  impracticable  to  so  proceed. 
Whether  wholesome  or  not  could  not,  by  the 
usual  tests,  be  determined  short  of  two 
months,  and  in  the  meantime  the  milk  would 
become  stale  and  worthless  from  natural 
causes. 

This  view  is  fully  sustained  by  analogous 
cases  in  other  states.  In  states  where  a 
particular  standard  is  fixed  by  law,  milk 
offered  for  sale  which  falls  below  such 
standard,  the  courts  hold,  may  be  seized  and 
destroved  without  notice  to  the  owner,  and 
that  such  act  constitutes  neither  the  taking 
of  property  without  compensation  or  with- 
out due  process  of  law.    Blazier  v.  Miller,  10 
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Hun,  436;  Deems  t.  Baltimore,  80  Md.  164, 
26  L.R.A.  541,  45  Am.  St.  Rep.  339,  30  Atl. 
648;  State,  Shivers,  Prosecutor,  v.  Newton, 
45  N.  J.  L.  469.  The  court  in  Deems  v.  Bal- 
timore, supra,  aptly  remarked  that  "the 
use  of  milk  as  an  article  of  food  enters 
largely,  as  we  all  know,  in  the  daily  con- 
sumption of  every  household,  and  there  is 
no  more  fruitful  source  of  disease  than  the 
use  of  adulterated  and  unwholesome  milk; 
and  if  the  appellant's  contention  be  right, 
that  the  question  whether  or  not  milk,  which 
is  daily  offered  for  sale  in  every  part  of  a 
large  and  populous  city,  comes  up  to  the 
standard  prescribed  by  the  ordinance,  must 
be  determined  by  the  ordinary  process 
of  judicial  investigation  or  by  chemical 
analysis,  it  would  be  impossible  to  prevent 
the  danger  to  the  public  health  necessarily 
resulting  from  impure  and  unwholesome 
milk.  And  it  is  absolutely  necessary,  there- 
fore, that  the  appellee  should  have  the 
power  to  provide  for  its  inspection  by  prop- 
er means  and  instruments,  and  if,  upon  such 
inspection,  it  shall  be  found  not  to  come 
up  to  the  standard  prescribed  by  the  ordi- 
nance, to  direct  that  the  offending  thing 
shall  be  destroyed.''  The  ordinance  here 
under  consideration  established  as  a  stand- 
ard of  pure  milk  that  taken  from  inspected 
cows, — those  which  had  been  subjected  to 
the  tuberculin  tset  and  found  free  from  dis- 
ease. It  is  not  a  differentiating  fact  or 
circumstance  that  a  different  standard  may 
have  been  prescribed  by  the  law  before  the 
court  in  the  cases  cited.  It  is  clear  from 
the  reasoning  of  the  court  in  those  cases 
that  the  decisions  there  made  would  have 
been  the  same,  had  the  standard  fixed  by 
this  ordinance  been  there  involved.  The 
milk  offered  for  sale  failed  to  meet  the  re- 
quired standard,  and  that  was  the  founda- 
tion for  the  decision  that  a  destruction 
thereof  was  not  in  violation  of  constitution- 
al rights. 

The  validity  of  the  ordinance  is  also  sus- 
tained by  those  authorities  which  hold  valid 
statutes  authorizing  a  summary  destruction 
of  property  used  in  express  violation  of 
law,  such  as  fishing  nets  and  tackle  used 
for  catching  fish  out  of  season.  Wild  game 
killed  out  of  season  may  be  seized  by  the 
public  authorities  and  destroyed,  or  other- 
wise disposed  of.  Lawton  v.  Steele,  152  U. 
S.  139,  38  L.  ed.  389,  14  Sup.  Ct.  Rep.  499; 
North  American  Cold  Storage  Co.  v.  Chi- 
cago (C.  C.)  151  Fed.  120;  Ross  v.  Desha 
Levee  Board,  83  Ark.  176,  21  L.R.A.(N.S.) 
699,  119  Am.  St.  Rep.  131,  103  S.  W.  380.  It 
is  probable  that  the  rule  sustaining  the 
right  of  seiure  and  destruction  is  founded, 
to  some  extent,  upon  the  value  of  property. 
If  of  little  value,  as  compared  with  the 
expense  of  proceedings  to  determine  its  real 
29  L.R.A.(N.S.) 


character,  or  to  condemn  it  as  a  nuisance, 
and  the  owner  may,  without  inconvenieuct 
or  hardship,  avoid  the  drastic  proceeding  jt 
compliance  with  the  law,  the  courts  do  s^'t 
hesitate   long   in   sustaining  the  summarT 
power   of   destruction.     Lawton  v.  Steek, 
supra.    In  the  case  at  bar  the  daily  supplf 
of  milk  by  several  plaintiffs  would  be  neces- 
sarily inconsiderable  as  compared  with  tk 
cost  of  cumbersome  judicial  proceedings  to 
determine  that  the  milk  exposed  for  ak 
by  them  was  in  fact  unwholesome  and  IE- 
pure,  and  therefore  a  nuisance.    It  ia  iis- 
practicable,  therefore,  either  to  determis* 
in  advance  of  destruction  the  true  character 
of  the  milk,  or  institute  judicial  proceedings 
to  condemn  it  as  a  nuisance,  and  unless  tb€ 
plaintiffs  are  in  a  position  to  insist  tU: 
the  city,  by  pasteurization,  purify  the  milk 
for  them,  it  cannot  be  held  that  the  som- 
mary   destruction  is   in  violation  of  their 
constitutional  rights.    That  they  cannot  &-> 
insist  as  a  matter  of  right  is  clear. 

The  ordinance  is  not  in  confiict  with  IIk 
statute  of  the  state  upon  the  same  subiec*.. 
It  was  so  held  in  the  Nelson  Case.  The  ca*? 
of  St  Paul  V.  Peck,  78  Minn.  500,  81  K  W 
389,  is  not  in  point.  There  the  city  on'.i- 
nance  imposed  an  inspection  fee  upon  tk 
owners  of  dairy  herds,  and,  construing  tbe 
statutory  authority  under  which  the  ordi- 
nance was  enacted,  we  held  that  the  power 
to  so  provide  was  expressly  withheld  by  ib^ 
legislature,  and  that  the  city  had  no  rigU 
to  impose  an  inspection  fee.  Such  is  D'>t 
the  situation  in  the  case  at  bar.  The  au- 
thority conferred  by  §  1749,  Rev.  Laws 
1905,  contains  no  such  restriction. 

Order  affirmed. 


KENTUCKY  COURT  OP  APPEALS. 

LEO  SCHLICKMAN  et  al.,  Admrs.,  etc.  of 
William  Schlickman,  Deceased,  Appts^ 

V. 

CITIZENS'  NATIONAL  BANK  OF  COV 
INGTON,  Claimant 

(—  Ky.  — ,  129  S.  W.  823.) 

Executor  —  power  to  borrow  money. 

1 .  An  executor  who  is  empowered  by  tr.i 
will  to  do  anything  concerning  testator' i 
estate  which  he  himself  would  do  if  Wk^^ 
leaving  it  to  his  judjrment  how  he  shal'l 
manage  "my  business,"  has  power,  wber^ 
testator's  business  is  the  management  of  « 

Note.  —  Will  special  poicer,  other  thfin, 
poii>er  of  sale,  conferred  on  executor 
hy  wiUf  pass  to  an  administrator  vitk 
the  will  annexed. 

This  note,  as  indicated  by  the  title,  doej 
not  cover  the  question  whether  powers  w 
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»)rporttion  of  which  he  is  practically  the 
wle  stockholder,  to  borrow  moneys  if  neces- 
urr,  to  carry  on  the  business,  and  bind  the 
>ntire  estate  lor  its   repayment. 

Sime— administrator   d.   b.   n.   —  au- 
thorHy. 

2.  Authority  conferred  upon  an  executor 
to  carry  on  testator's  business  without 
bond  will  not,  upon  his  resignation,  pass  to 
in  administrator  de  bonis  non  with  the  will 
innexed. 

Same  —  administrator   with   will   an- 
nexed —  statutory   authority. 

3.  A  statute  providing  that  an  adminis- 
trator with  the  will  annexed  shall  exercise 
all  the  powers  and  authority,  and  possess 
the  same  rights  and  interest,  as  the  execu- 
tors named  therein,  does  not  confer  upon 
inch  administrator  a  power  conferred  by 


the  will  upon  the  executor,  to  carry  on  tes- 
tator's business  without  bond. 

Will  —  construction  —  power  of  execn- 
tor. 

4.  The  power  conferred  upon  an  executor 
to  carry  on  testator's  business  does  not 
pass  to  an  administrator  de  honia  non  be- 
cause of  a  clause  to  the  effect  that  the  de« 
vise  to  testator's  children  is  subject  to  the 
power  conferred  on  the  executor,  and  shall 
in  no  case  be  construed  as  a  limitation  upon 
his  power  to  carry  on  the  business. 

(June  17,  1910.) 

APPEAL  by  the  administrators  with  the 
will  annexed  of  William  Schlickman, 
deceased,  from  a  judgment  of  the  Criminal, 
Common  law,  and  Equity  Division  of  the 


lale  conferred  upon  executors  by  will  pass 
to  administrators  with  the  will  annexed. 

Where  powers  are  conferred  upon  an  ex- 
ecutor which  are  discretionary  and  involve 
a  personal  trust,  they  are  held  not  to  de- 
▼olre  upon  an  administrator  with  the  will 
anoexed  by  rirtue  of  his  appointment;  but 
where  the  power  was  clearly  not  intended  to 
be  a  personal  one,  but  was  evidently  con- 
ferred upon  the  executor  by  virtue  of  the 
office,  the  power  is  held  to  pass  to  such  ad- 
ministrator. The  question  in  each  case 
depends  largely  upon  the  circumstances 
and  the  nature  of  the  power  given. 

Thus,  where  a  testator  named  his  son 
vbo  had  been  connected  with  him  in  busi- 
sess  as  his  executor,  and  authorized  him  to 
continue  the  business  for  a  certain  num- 
ber of  years,  and  at  the  end  of  that  period 
gave  his  sons  a  right  to  take  the  business 
at  a  valuation,  providing  the  one  who  had 
been  connected  therewith  desired  to  con- 
tinoe,  it  was  held  that  the  power  to  con- 
tinue the  business  was  personal.  Best's 
EsUte,  22  Lane.  L.  Rev.  6.  The  court  said : 
"In  authorizing  James  B.  Best  to  con- 
tinue his  business,  the  testator  delegated 
a  power  inconsistent  with  that  of  an  execu- 
tor, whose  duty  it  is  to  close,  and  not  ex- 
ploit, a  business.  Such  a  responsibility 
indiacriminately  imposed  would  usually  re- 
mit in  disaster  to  the  estate.  But  few  of 
thoie  oualified  to  administer  on  an  estate 
would  De  competent  to  manage  a  business, 
particularly  one  relating  to  the  arts  or 
mechanics.  It  is  not  likely  that  one  would 
confer  such  a  power  except  with  reference 
to  the  person  who  is  to  exercise  it." 

So,  in  Creech  v.  Grainger,  106  N.  C.  213, 
10  8.  B,  1032,  where  the  statute  provided 
that  an  administrator  should  have  all  the 
rights  and  powers  and  be  subject  to  the 
same  duties  as  if  be  had  been  named  execu- 
tor of  the  will,  It  was  held  that  a  direc- 
tion to  the  executor  to  continue  the  testa- 
tor's business  aa  long  as  he  should  think 
it  profitable,  and  to  pay  such  of  the  profits 
u  the  executor  might  think  actually  neces- 
■&T7  for  the  support  of  testator's  wife  and 
children,  created  personal  trusts  which 
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were  discretionary  with  the  executor,  and 
which  therefore  did  not  pass  to  the  ad- 
ministrator c.  t,  a. 

And  it  was  held  in  Lambert  v.  Rendle, 
3  New  Reports,  247,  where  the  testator  gave 
his  executors  power  to  carry  on  his  busi- 
ness for  a  year  after  his  death,  that  the 
administratrix  could  not  carry  it  on,  since 
the  power  was  discretionary  with  the  execu- 
tors. 

In  the  following  cases  it  was  held  that 
the  powers  conferred  were  personal  to  the 
executor,  and  that  an  administrator  with 
the  will  annexed  therefore  acquired  no  au- 
thority by  reason  of  them:  Hepburn's  Es- 
tate, 8  Phila.  206  (power  to  divide  real  es- 
tate among  certain  children  so  that  in  the 
executor's  discretion  each  should  have  an 
equally  productive  part) ;  Stoutenburgh  v. 
Moore,  37  N.  J.  £q.  63  (trust  to  invest 
certain  property,  pay  over  interest,  and 
sell  and  convey  at  the  discretion  of  execu- 
tors); Hinson  y.  Williamson,  74  Ala.  180 
(direction  that  estate  be  kept  together  un- 
der executrix's  absolute  control,  with  full 
power  vested  in  her  to  purchase  or  sell,  the 
profits  to  be  invested  in  making  purchases 
at  her  discretion  and  for  the  benefit  of  his 
children ) ;  Beekman  v.  Bonsor,  23  N.  Y. 
298,  80  Am.  Dec.  269  (gift  to  be  employed 
in  executors'  discretion  for  the  use  of  chari- 
table societies) ;  Knight  v.  Loomis,  30  Me. 
204  (bequest  to  executor  in  trust,  with 
direction  to  put  money  at  interest  and  pay 
the  proceeds  to  a  given  person,  the  executor 
being  required  .to  give  a  special  bond  as 
trustee) ;  Belcher  v.  Branch,  11  R.  I.  226 
(power  to  divide  rents,  profits,  and  income 
in  a  certain  manner) ;  Maus  v.  Maus,  80 
Pa.  194  (power  to  rent  property  to  create 
a  fund  for  the  support  of  testator's  indigent 
brothers) ;  Lindsley  v.  Personette,  35  N. 
J.  Eq.  355  (direction  to  furnish  testator's 
wife  with  everything  necessary  for  her  com- 
fort during  her  natural  life) ;  Givens  v. 
Flannery,  105  Ky.  451,  49  S.  W.  182  (di- 
rection to  hold  a  fund  and  pay  the  interest 
and  profits  to  a  life  tenant,  with  instruc- 
I  tions  for  disposing  of  the  remainder) ; 
Brush  V.  Young,  28  N.  J.  L.  237    (bequest 
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Circuit  Court  for  Kenton  County  allowing 
a  claim  of  the  Citizens'  National  Bank  of 
Covington  against  decedent's  estate  in  an 
action  for  the  settlement  of  that  estate. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  C.  Simmons,  for  appellant: 

Schlickman's  will  did  not  authorize  his 
executor  to  subject  his  individual  estate  to 
debts  of  the  Ruttle-Schlickman  Packing 
Company. 

Barker  v.  Parker,  1  T.  R.  287;  McNeillie 
V.  Acton,  4  DeG.  M.  &  G.  757;  Cutbush  v. 
Cutbush,  1  Beav.  384;  Ex  parte  Garland, 
10  Ves.  Jr.  110;  Ex  parte  Richardson,  3 
Madd.  Ch.  138;  Thompson  v.  Andrews,  1 
Myl.  &  K.  116;  Kirkman  v.  Booth,  11  Beav. 
281;  12  Eng.  Rul.  Cas.  29;  Burwell  v.  Ca- 


wood,  2  How.  560,  11  L.  ed.  378;  Smith  t. 
Ayer,  101  U.  S.  320,  25  L.  ed.  955;  Jonea 
V.  Walker,  103  U.  S.  444,  26  L.  eil.  404: 
Laible  v.  Ferry,  32  N.  J.  Eq.  792;  Citizens' 
Mut.  Ins.  Co.  V.  Ligon,  59  Miss.  312;  Bras- 
field  V.  French,  59  Miss.  632;  Stewart  t. 
Robinson,  115  N.  Y.  328,  5  L.R.A.  410,  ^ 
N.  E.  160,  163;  Schouler,  Wills,  510;  Jar- 
man,  Wills,  700;  Willis  v.  Sharp,  113  N.  Y. 
586,  4  L.R.A.  493,  21  N.  E.  705;  Fursl  t. 
Armstrong,  202  Pa.  348,  90  Am.  St.  Rep, 
653,  51  Atl.  996. 

If  Schliekman's  executor  pos?essed  the 
power  to  pledge  his  general  estate  for  the 
debts  of  the  corporation,  such  powers  couli 
not  be  exercised  by  the  administrators  wiiii 
the  will  annexed. 

Wooldridge    v.    Watkins,    3    Bibb,  340: 


of  property  to  an  executor  in  trust  for 
testatrix's  son  during  his  life,  and  on  his 
death  to  be  divided  among  her  daugliters). 

So,  an  administrator  e.  t.  a,  has  no  power 
to  execute  a  trust  created  by  a  bequest  of 
bank  stock  for  the  payment  of  certain 
legacies  and  annuities.  Penn  v.  Fogler, 
182  111.  76,  55  N.  E.  192.  The  court  here 
said:  "Executors  are  often  required  by 
the  terms  of  the  will  appointing  them,  to 
act  in  a  double  capacity:  First,  as  execu- 
tors by  virtue  of  their  office,  and,  second, 
as  agents  or  trustees  under  a  warrant  of 
attorney.  An  executor  is  often  charged 
not  only  with  the  duties  and  liabilities  ap- 
pertaining to  that  office,  but  also  with  cer- 
tain duties  in  the  execution  of  a  trust 
which  is  imposed  upon  him  by  the  will. 
The  general  rule  is  that  the  duties  and 
powers  of  an  executor,  which  result  from 
the  nature  of  his  office  as  executor,  devolve 
upon  the  administrator  with  the  will  an- 
nexed. But  the  duties  and  powers,  which 
are  imposed  upon  an  executor  as  a  trustee 
are  in  the  nature  of  a  personal  trust  or 
confidence  reposed  in  him  by  the  testator, 
and  do  not  devolve  upon  the  administrator 
with  the  will  annexed,  inasmuch  as  they 
cannot  be  delegated." 

And  where  a  testatrix  created  a  trust 
fund  and  appointed  a  certain  person  to  re- 
ceive and  apply  the  fund,  and  then  nomi- 
nated the  same  person  executor,  it  was 
held  that  an  administrator  c.  t.  a.  was  not 
entitled  to  the  trust  fund,  and  a  trustee 
was  appointed.  Ebert*s  Appeal,  9  Watts, 
300. 

And  in  Merritt  v.  Merritt,  32  App.  Div. 
442,  53  N.  Y.  Supp.  127,  affirmed  in  161 
N.  Y.  634,  57  N.  E.  1117,  where  the  con- 
version of  real  estate  into  personalty  and 
a  distribution  of  the  proceeds  were  directed, 
it  was  held  that  the  powers  which  implied 
a  special  trust,  confidence,  and  discretion 
did  not  pass  to  an  administrator  c.  t,  a., 
but  that  he  would  succeed  to  all  other 
powers  so  far  as  they  devolved  upon  him 
by  virtue  of  his  office. 

So,  a  devise  of  testator's  property  to  an 
executor,  with  power  to  dispose  of  it  in 
such  a  manner  as  to  him  should  seem  meet 
29  L.R.A.(N.S.) 


for  the  payment  of  debts  and  for  the  benefit 
of  testator's  daughter,  does  not  pa*^s  i  • 
an  administrator  c.  t,  a.,  and  a  statute  pnv 
viding  that  "administrators  with  the  wi'l 
annexed  shall  have  the  same  authoritr  m 
perform  every  act  and  discharge  even 
trust  as  the  executor  named  in  the  ^»ill 
would  have  had,  and  their  acts  shall  be 
valid  and  effectual  for  every  purpose/'  d'>e* 
not  give  the  administrator  c.  t.  a.  jxnver  to 
execute  the  devise.    Re  Besley,  18  Wis,  451. 

And  where  a  testatrix  gave  her  executors 
entire  management  of  her  estate,  to  rent 
out  the  real  estate,  and,  after  debts  an<i 
legacies  were  paid,  directed  that  they  par 
the  proceeds  over  for  a  certain  charitabk 
purpose,  and  inserted  a  provision  in  tii« 
will  that,  in  case  the  executors  died  before 
the  trust  was  executed,  it  should  be  car- 
ried out  by  persons  to  be  chosen  in  a  speci 
fied  manner,  an  administrator  c.  t.  a.  has 
no  power  to  administer  the  trust.  Ingle 
V.  Jones,  9  Wall.  486,  19  L.  ed.  621. 

It  was  held  in  Vardeman  v.  Ross,  36  Tex. 
Ill,  that  an  administrator  c.  t.  a.  derived 
his  power  from  the  law,  and  not  from  tbf 
will,  so  that  he  had  no  authority  to  carr} 
out  the  power  to  invest  funds  which  were 
given  by  the  testator's  will. 

As  before  stated,  however,  where  it  ap- 
pears that  the  testator  did  not  contemplate 
the  existence  of  a  personal  trust  in  tij< 
executor,  the  power  will  vest  in  the  ad- 
ministrator with  the  will  annexed. 

Thus,  where  the  will  shows  an  intenti'm 
by  testator  that  instructions  directin*:  bi* 
executors  to  keep  his  property  togetljer, 
to  continue  his  farm,  and  to  purchase  an- 
other one,  should  be  performed  at  all 
events,  and  not  at  the  executors*  discreti'^^- 
the  power  devolves  upon  an  administrator 
c.  t.  a.     King  v.  Talbert,  36  Miss.  3t57. 

So,  in  Palmer  v.  Moore,  82  Ga.  177,  i^ 
Am.  St.  Rep.  147,  8  S.  E.  180,  where  ihf 
statute  provided  that  administrators  c.  t  <l 
"shall  have  the  powers  of  the  exeeut'^r. 
except  such  as  manifestly  arise  from  per- 
sonal trust  and  confidence  in  the  executt^r 
named,"  a  direction  to  keep  an  estate  to- 
gether and  carry  on  farming  operati"ns 
was    held    to    authorize    an    administraior 
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Srown  ▼.  Hobson,  3  A.  K.  Marsh.  381,  13 
\m.  Dec  187;  Warfield  v.  Brand,  13  Bush, 
;4;  Conklin  v.  Edgerton,  21  Wend.  436; 
5i\eM  V.  Flannery,  105  Ky.  451,  49  S.  W. 
182;  Major  v.  Henidon,  78  Ky.  123;  Mer- 
•er  V.  Glass,  15  Ky.  L.  Rep.  713,  25  S.  W. 
114;  Simpson  ▼.  Cook,  24  Minn.  180;  Sclioll 
r.  Olmstead,  84  Ga.  693,  11  S.  E.  541; 
iheet'8  Estate,  52  Pa.  266;  King  v.  Denison, 
1  Ves.  &  B.  273;  Hinson  v.  Williamson,  74 
Ua.  180;  Harrison  t.  Henderson,  7  Heisk. 
I4S ;  Mott  V.  Ackerman,  92  N.  Y.  539 ;  Pratt 
'.  Stewart,  49  Conn.  339;  Naundorf  v.  Schu- 
nann,  41  N.  J.  Eq.  14,  2  Atl.  609;  Perry, 
Ir.  §§  496,  501;  Hill,  Trustees  ^485;  Woer- 
)0T,  Am.  Law  of  Administration,  §§  339  et 
«<);  Gulley  v.  Prather,  7  Bush,  168;  Shields 
r.  Smith,  8  Bush,  604;  Smith  y.  Hey  wood 


(1869)  M.  S.  Op.;  Harding  y.  Weisiger,  33 
Ky.  L.  Rep.  170,  109  S.  W.  890;  Sims  v. 
Birdsong,  21  Ky.  L.  Rep.  75,  50  S.  W.  993; 
Kerr  v.  Long,  28  Ky.  L.  Rep.  62,  88  S.  W. 
1068. 

Messrs.  Schmidt  &  Holmes,  for  appel- 
lee: 

A  simple  power  of  direction  to  carry  on 
the  testator's  business,  where  the  assets  or 
property  embraced  in  the  business  are  not 
devised  or  bequeathed  to  the  executor,  is 
not  a  special  trust,  but  remains  an  execu- 
torial duty  until  the  estate  has  been  fully 
administered,  and  the  assets  of  the  business 
separated  and  set  apart  for  trust  purposes. 

Willis  V.  Sharp,  113  N.  Y.  586.  4  L.R.A. 
496,  21  N.  E.  705;  Gandolfo  v.  Walker,  15 
Ohio  St.  261;  Andrews  y.  Minor,  22  Ky.  L. 


'.  t.  a.  to  carry  on  the  estate.  The  court 
ai<J:  "The  duty  of  keeping  the  estate  to- 
!Htiier  and  of  managing,  controlling,  and 
v»^>pin?  up  the  farming  interest,  seems,  in 
lie  «ill  of  Rowland,  to  appertain  to  the 
>l!;ce  of  executrix,  and  could  as  well  be 
■erformed  by  a  man  chosen  by  the  ordi- 
!«ry  as  by  the  widow.  Even,  the  discretion 
<f  rrmtinuing  or  discontinuing  the  business 
lii^ht  be  as  soundly  exercised.  If  farming 
»a<»  a  business  in  which  it  could  be  sup- 
••^(^1  the  widow  had  some  special  skill  or 
:ai.'t  of  management,  or  some  superior  judg- 
iieitt  in  deciding  whether  to  go  on  with  it 
r  suspend  it,  there  would  be  good  reason 
f'»r  treating  the  power  conferred  on  her 
L4  a  personal  trust;  but' there  is  no  sug- 
^^tion  in  the  record  on  this  subject  fur- 
:\vr  than  what  appears  on  the  face  of  the 
Rill.  We  cannot  say  that  the  power  in 
question  is  such  as  manifestly  arises  from 
>e:<onal  trust  and  confidence  in  tlio  execu- 
trix." 

And  an  administrator  c.  i,  a.  has  author- 
ity to  purchase  guano  for  the  use  of  the 
"^tate  and  to  give  his  notes  therefor,  where 
the  testator  directed  his  executors  to  keep 
liis  estate  together  during  the  life  of  his 
vife,  except  such  as  they  deemed  for  the 
interest  of  the  estate  to  sell,  and  directed 
tFat  his  wife  and  children  should  be  sup- 
\^Ti^i  out  of  such  estate  while  it  was  kept 
t'vvther.  Brannon  v.  Ober  &  Sons  Co.  106 
i:a.  168,  32  S.  E.  16. 

So,  under  a  direction  to  invest  the  tes- 
tator's personal  estate  in  public  funds,  and 
to  apply  .the  income  to  the  maintenance 
aod  pducation  of  his  children  during  their 
minority,  the  investing  of  the  money  at 
i<^»t  is  incumbent  upon  the  executor  as 
^ch,  and  therefore  passes  to  an  adminis- 
trator c.  t.  a.  Hall  y.  Gushing,  9  Pick,  395. 
Tbe  court  said:  "The  direction  in  the  will, 
«o  far  as  it  relates  to  the  investment  of 
♦h^  a«^t8,  did  not  devolve  any  special  per- 
^^al  trust  on  the  executors.  They  were 
B^t  bound,  perhaps,  to  superintend  the 
M'joation  of  the  children;  or,  if  they  were, 
thi«  would  be  a  personal  confidential  trust, 
^^i  appertaining  to  the  office  of  executor  or 
that  of  administrator  cum  teatamento  an- 
^  L.ll.A.{NJS.) 


nexo.  But  the  direction  to  invest  was  in- 
tended for  the  security  and  productive 
value  of  the  assets,  and  would  be  binding 
on  anyone  intrusted  with  the  execution  of 
the  will." 

And  a  direction  to  an  executor  to  sup- 
port the  testator's  father  is  not  a  personal 
trust,  and  therefore  devolves  upon  the  ad- 
ministrator 0.  t,  a.  Farwell  v.  Jacobs,  4 
Mass.  634. 

So,  in  Re  Baker,  26  Hun,  626,  where  the 
testator  directed  that  the  executrix  *'or 
those  administering  my  estate"  should  hold 
a  certain  sum  of  money,  and  use  the  inter- 
est to  support  his  grandchildren  and  their 
mother,  it  was  held  that  an  administrator 
0.  t,  a.  had  power  to  receive  the  interest 
and  to  apply  it  for  the  purpose  designated. 

And  a  direction  to  testator's  executor  or 
administrator  to  appropriate  his  property 
for  the  use  of  his  wife  and  children,  and  to 
pay  it  in  certain  proportions,  devolves  upon 
an  administrator  c.  t.  a.  Blake  v.  Dexter, 
12  Cush.  559. 

So,  a  trust  for  holding  a  certain  sum 
bequeathed  to  testator's  children  and  for 
the  application  of  the  interest  to  the  chil- 
dren's education  has  been  held  to  pass  to 
the  administrator  c.  t.  a.  Creech  y.  Grain- 
ger, 106  N.  C.  213,  10  S.  E.  1032. 

And  it  has  been  held  that  a  direction  to 
executors  to  invest  a  certain  sum  "upon 
bond  and  mortgage  of  real  estate  or  such 
stocks  as  they  may  regard  safe  and  per- 
manent," and  to  pay  the  interest  to  desig- 
nated persons,  shows  a  repose  of  no  person- 
al confidence,  and  may  be  executed  by  an 
administrator  c.  t.  a.  Re  Post,  2  Connoly, 
243,  9  N.  Y.  Supp.  449. 

In  Jones  v.  Jones,  17  N.  C.  (2  Dev.  Eq.) 
387,  an  administrator  c.  t,  a.  was  held  a 
trustee  to  the  same  extent  as  if  he  had 
been  nominated  executor,  where  real  and 
personal  property  was  devised  to  testator's 
executors  and  unto  their  survivors,  in  trust 
for  .testator's  daughter. 

It  was  held  in  Bain  y.  Matteson,  54  N. 
Y.  663,  that  under  the  language  of  statutes, 
the  provisions  of  which  do  not  appear,  a 
power  to  lease  given  to  executors  passed  to 
an  administrator  c.  t,  a,  J.  T.  W 
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Rep.  661,  58  S.  W.  443;  Smith  v.  Haywood 
(1869)  M.  S.  Op.;  Gulley  v.  Prather,  7 
Bush,  167;  Shields  v.  Smith,  8  Bush,  601; 
Sims  V.  Birdsong,  21  Ky.  L.  Rep.  75,  50 
S.  W.  993;  Kerr  v.  Long,  28  Ky.  L.  Rep.  62, 
88  S.  W.  1068 ;  Harding  v.  Weisiger,  33  Ky. 
L.  Rep.  170,  109  S.  W.  890;  Burwell  v.  Ca- 
wood,  2  How.  500,  11  L.  ed.  378. 

The  authority  to  carry  on  the  business, 
on  the  resignation  of  the  nominated  execu- 
tor, passed  to  the  administrators  de  honi9 
non  with  the  will  annexed. 

Harding  v.  Weisiger,  supra;  Gandolfo  v. 
Walker,  15  Ohio  St.  276;  2  Woerner,  Am. 
Law  of  Administration^  §  341;  Gulley  v. 
Prather,  7  Bush,  168;  Shields  v.  Smith,  8 
Bush,  604;  Warfield  v.  Brand,  13  Bush,  96; 
Sims  V.  Birdsong,  supra. 

liassing,  J.,  delivered  the  opinion  of  the 
court : 

William  Schlickman,  a  resident  of  Cov- 
ington, Kentucky,  died  in  March,  1894. 
For  many  years  prior  to  his  death,  he  had 
been  engaged  in  the  pork-packing  business, 
first  in  partnership  with  one  Daniel  Ruttle 
and  later  as  a  member  of  the  Ruttle-Schlick- 
man  Packing  Company,  a  corporation,  which 
was  organized  about  1890.  He  and  Ruttle, 
his  former  partner,  owned  practically  all  of 
the  stock,  and,  in  1892,  he  bought  the  in- 
terest of  Ruttle  in  the  business,  so  that, 
at  the  time  of  his  death,  he  owned  prac- 
tically all  of  the  stock  of  the  packing  com- 
pany. A  few  shares  which  were  not  owned 
by  him  were  held  by  employees  merely  for 
the  purpose  of  organization.  He  left  a  will 
giving  all  of  his  property  to  his  children, 
some  of  whom  were,  at  the  date  of  his  death, 
quite  young.  He  also  provided  in  his  will 
that  his  executor,  Fred  P leper,  should  take 
charge  of  his  estate  and  manage  his  busi- 
ness; and  he  gave  to  said  executor  power 
to  sell  and  convey  his  real  estate.  He  also 
designated  him  as  guardian  of  his  minor 
children.  Shortly  after  his  death  his  will 
was  admitted  to  probate,  and  Fred  Pieper, 
his  friend  named  therein  as  executor,  quali- 
fied as  such,  took  charge  of  the  estate,  and 
managed  it,  and  operated  the  pork-packing 
business  until  in  April,  1899,  at  which  time 
he  resigned  and  was  succeeded  by  H.  W. 
Schlickman  and  J.  H.  Dorsel,  son  and  son- 
in-law  of  the  decedent,  as  administrators 
de  bonis  non  with  the  will  of  William 
Schlickman,  deceased,  annexed.  Thereafter 
the  administrators  conducted  the  business  of 
the  Ruttle-Schlickman  Packing  Company, 
and,  as  administrators,  became  the  indors- 
ers  for  said  company  on  several  notes  to 
the  Citizens'  National  Bank  of  Covington. 
The  aggregate  amount  of  these  notes  in 
1904,  when  suit  was  brought  to  settle  the 
estate  of  William  Schlickman,  amounted  to 
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more  than  $10,000.    Upon  the  institution  of 
the  suit  to  settle,  the  case  was  referred  to 
the  master  commissioner  to  hear  proof  of 
claims.     The  bank  presented  its  claim  be- 
fore the  master,  proven  as  the  law  directs, 
but  the  master  was  of  opinion  that  the  ad 
ministrators  were  without  power  or  author- 
ity to  bind  the  estate  of  their  decedent,  an^i 
he  rejected  said  claim.     On  exceptions  filed 
to  this  report,  the  case  was  submitted  tu 
Hon.  E.  L.  Worthington,  sitting  as  special 
judge,  and,  upon  full  consideration,  he  held 
that,  under  the  will  of  William  SchlicbnaG. 
his   administrators  with   the   will   annexeii 
had  the  power  and  authority  to  bind  his  es- 
tate in  the  way  and  manner  in  which  the\ 
did,  and  that  the  claims  presented  by  tb« 
Citizens'  National  Bank  were  good  and  Talid 
claims  against  said  estate,  and  he  direeteU 
and  ordered  them  to  be  paid.  From  this  fish- 
ing ai(d  judgment  this  appeal  is  prosecutel. 
Two  propositions  are  raised  for  our  con- 
sideration:  First,  did  the  will  of  William 
Schlickman  authorize  his  executor  to  cc>n- 
tract  debts  and  bind  his  estate  for  the  par- 
pose  of  carrying  on  the  pork -packing  busi- 
ness of  the  Ruttle-Schlickman  Packing  Com- 
pany?  and,  second,   if  such  power  is  con- 
ferred upon  the  named  executor  as  voulJ 
authorize   the   creation   of   these   debts  by 
him,  so  as  to  bind  the  estate  therefor,  dil 
such  authority  pass  to  the  administrat^irs 
de  bonis  non  with  the  will  annexed;  or  «ai 
it  personal  to  Pieper,  the  named  executor! 
Said  will  which  we  are  called  upon  to  con- 
strue is  as  follows: 

I,  William  Schlickman,  of  Covington,  Ken- 
ton county,  Kentucky,  being  of  sound  anJ 
disposing  mind  and  memory,  and  recognir 
ing  the  uncertainty  of  life,  do  hereby  make 
this  my  last  will  and  testament,  to  wit: 

First.  I  direct  my  executor,  hereinafter 
named,  out  of  my  estate  to  pay  all  my  just 
debts. 

Second.  I  hereby  bequest  and  devise  uot' 
my  children  all  of  my  estate  of  whatsoever 
kind  and  wherever  situated,  to  have  and  tn 
hold  share  and  share  alike,  the  said  chii 
dren  being  named,  to  wit,  Emma,  wife  cf 
John  Dorsel,  Henry  Schlickman,  l^' 
Schlickman,  Clara  Schlickman, «  William 
Schlickman,  Mary  Schlickman,  Frederick 
Schlickman,  Margaret  Schlickman^  and  Nor 
bert  Schlickman. 

Third.  I  hold  the  title  to  a  house  and  lot 
on  the  west  side  of  Holman  street,  betwe^s 
Fifteenth  and  Sixteenth  streets,  in  Corins 
ton,  Kentucky,  the  lot  being  conveyed  to  ite 
by  Crockett,  which  property  has  been  mort- 
gaged by  me  to  the  Kentucky  Perpetual 
Building  and  Loan  Association  for  $1,500. 

This  property  belongs  to  Mrs.  Mart 
Frecking,  and  the  title  is  held  by  me  u> 
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order  to  borrow  said  sum  from  said  build- 
ing association;  and  I  am  also  the  surety 
on  a  note  for  $400  to  Lambert  Determau, 
and  the  title  to  this  property  is  held  by 
me  to  secure  the  payment  of  said  note,  and 
whenever  said  building  association  debt  is 
satisfied  and  said  note  paid,  so  that  my  es- 
state  is  relieved  from  all  liability  on  ac- 
count of  either  of  said  debts,  then  my  ex- 
ecutor will  by  a  proper  deed  convey  the 
said  property  to  said  Mary  Frecking,  giv- 
ing her  free  annd  unencumbered  title 
thereto. 

Fourth.  I  appoint  Fred  Pieper  guardian 
of  my  infant  and  unmarried  children,  being 
all  of  my  children  hereinbefore  named  except 
Emma  DorseL 

Fifth.  I  hereby  nominate  as  executor 
of  this  my  will  the  said  Fred  Pieper,  and 
ask  that  he  be  allowed  to  qualify  and  act 
as  such  without  giving  bond,  and  I  hereby 
fully  authorize  and  empower  him,  as  my 
executor  to  do  any  and  all  things  concern- 
ing my  estate  that  I  could  do  if  living,  leav- 
ing it  to  his  judgment  and  discretion  as  to 
how  he  shall  manage  the  same  or  carry  on 
HIT  business,  and  giving  to  him  full  power 
and  authority  to  sell  and  convey  any  or 
all  of  my  real  estate  when,  in  his  judgment, 
it  may  be  desirable  to  do  so;  and  the  devise 
to  my  children  herein  is  especially  subject 
to  the  power  thus  vested  in  my  said  ex- 
ecutor, that  is,  the  devise  to  them  is  in  no 
Tsy  to  be  construed  as  a  limitation  on  the 
power  of  said  executor  to  sell  and  convey 
by  deed  said  real  estate  as  to  carry  on  said 
business. 

In  witness  whereof,  I,^  the  said  Henry 
Schlickman,  do  hereby  this  26th  day  of  Feb- 
ruary, 1894,  set  my  hand  in  the  presence  of 
Henry  Linneman  and  J.  W.  Bryan,  whom  I 
Have  requested  to  attest  this  will. 

Wm.  Schlickman. 

The  record  discloses  that,  at  the  date  of 
the  death  of  William  Schlidcman,  the  pork- 
packing  business  owed  approximately  $22,- 
5f<0.  It  was  the  custom  of  this  company  to 
borrow  money  with  which  to  purchase  the 
hogs  which  were  slaughtered  and  packed 
during  the  fall  and  winter  season,  and,  when 
the  eared  meats,  etc.,  were  sold  in  the  fol- 
lowing spring  and  summer,  these  obliga- 
tions would  be  discharged.  After  the  death 
of  William  Schlickman,  the  packing  com- 
psny  did  not  make  money,  and  this  is  par- 
ticularly tine  after  the  business  passed  into 
the  hands  of  the  administrators  de  bonis 
"^oa  with  the  will  annex«^d.  It  cannot  be 
ttid  that  this  failure  of  the  business  to 
make  money  was  due  to  any  mismanage- 
ment on  the  part  of  the  administrators ;  but 
h  may  more  properly  be  chargeable  to  the 
fact  that  the  company,  with  its  limited  cap- 
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ital,  was  unable  to  compete  with  the  large 
packing  establishments,  which,  by  reason 
of  their  improved  business  facilities,  were 
enabled  to  buy  upon  more  favorable  terms 
and  sell  to  better  advantage  than  their  less 
fortunate  rivals.  The  business  steadily  lost 
money,  and  when  all  of  its  assets  had  been 
exhausted  the  company  was  still  largely  in- 
debted. Of  this  indebtedness,  $10,080  was 
due  to  the  Citizens'  National  Bank,  and 
upon  the  notes  evidencing  same,  the  ad- 
ministrators of  the  estate  of  William 
Schlickman,  with  the  will  annexed,  had 
sought  to  bind  his  estate  as  surety. 

At  the  date  of  the  death  of  decedent,  the 
packing  company  had  assets  worth  approxi- 
mately $40,000,  and  it  was  indebted  to  the 
First  National  Bank  in  the  sum  of  $22,500, 
and  the  estate  of  decedent  was  bound  there- 
for. By  the  fifth  clause  of  his  will  he  au- 
thorized and  directed  his  executor,  Pieper, 
to  do  any  and  all  things  concerning  his  es- 
tate which  he,  if  living,  could  have  done.  It 
is  conceded  that  decedent  was  not  engaged 
in  any  other  business  than  that  of  pork 
packing,  and  when  he  referred  in  his  will 
to  *'my  business,"  and  authorized  his  ex- 
ecutor to  "carry  on  my  business,"  he  ev- 
idently referred  to  the  pork-packing  busi- 
ness, although  the  business,  in  fact,  was 
not  owned  by  him  in  its  entirety.  He  was 
making  provision  in  his  will  to  enable  his 
executor  to  manage  his  estate,  and  particu- 
larly to  manage  the  packing  business  in 
such  a  way  as  he  believed  would  make  it 
profitable  to  his  estate.  He  evidently  did 
not  desire  that  it  should  be  precipitately 
wound  up,  and  for  this  reason  he  authorized 
his  executor  to  carry  on  his  business  just 
as  he  would  himself,  if  living,  have  man- 
aged and  carried  it  on.  Clearly,  it  was  the 
intention  of  the  testator  that  his  executor 
should  have  power  and  authority  to  borrow 
money,  if  need  be,  for  the  conduct  of  this 
business,  and  he  understood  that,  if  the  ex- 
ecutor did  so,  his  estate  would  be  bound 
therefor.  To  hold  otherwise  would  be  to 
defeat  the  clearly  expressed  intention  and 
desire  of  the  testator. 

The  entire  estate  of  the  decedent  was,  of 
course,  bound  for  the  payment  of  notes 
amounting  to  $22,500,  which  the  packing 
company  owed  at  the  date  of  his  death  and 
upon  which  he  was  security.  These  claims 
were  held  by  the  First  National  Bank.  As 
they  matured  they  were  taken  up  and  either 
paid  off  by  money  realized  out  of  the  busi- 
ness of  the  packing  company,  or  furnished 
by  the  executor,  or  else  from  money  bor- 
rowed by  the  packing  company,  upon  its 
notes,  from  the  Citizens'  National  Bank, 
with  the  executor  as  surety.  So  that,  in  a 
reasonably  short  time  after  the  executor 
'  took  charge  of  the  business  of  the  packing 
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company,  all  of  its  indebtedness  to  the 
First  National  Bank  was  paid  off  and  fully 
satisfied,  and  from  that  time  on,  the  pack- 
ing company's  account  was  kept  with  the 
Citizens'  National  Bank,  and  from  it  such 
sums  of  money  as  were  needed  in  its  busi- 
ness were  from  time  to  time  borrowed.  The 
old  notes  were  taken  up  in  whole  or  in  part 
by  the  execution  of  new  ones.  And  tlius 
the  business  was  conducted  until  Pieper 
resigned  and  the  administrators  with  the 
will  annexed  were  appointed.  At  this  time 
the  packing  company  owed  the  bank  about 
$13,000.  Thereafter  all  this  indebtedness 
was  discharged,  in  the  same  way  and  man- 
ner as  the  indebtedness  to  the  First  Na- 
tional Bank  had  been  discharged,  except, 
perhaps,  that,  after  the  administrators  with 
the  will  annexed  took  charge  of  the  busi- 
ness, no  money  was  furnished  by  the  estate 
of  decedent. 

We  are  of  opinion  that  the  executor,  Pie- 
per, was  authorized,  under  the  power  given 
him  by  the  fifth  clause  of  the  will,  to  bor- 
row money  to  carry  on  the  business  of  the 
packing  company,  and  that  the  entire  es- 
tate of  decedent  was  bound  therefor;  and 
it  is  immaterial  whether  he  signed  these 
notes  as  principal  or  as  surety,  so  long 
as  it  was  to  enable  the  company  to  raise 
money  necessary  to  properly  carry  on  its 
business,  or,  rather,  to  carry  on  the  busi- 
ness in  a  way  which  he  deemed  to  be  prop- 
er. The  estate,  in  either  event,  was  bound 
therefor.  He  did.  not  find  it  necessary  to 
bind  the  estate  as  principal,  in  order  to 
raise  money  for  the  packing  company,  but, 
by  endorsing  the  notes  as  surety  for  the 
packing  company,  he  enabled  it  to  raise 
such  money  as  it  needed.  The  administra- 
tors with  the  will  annexed,  upon  taking 
charge  of  the  estate  and  of  the  pork-packing 
business,  undertook  to  conduct  it  practical- 
ly as  the  executor  had  done.  They  bor- 
rowed money  from  the  appellee  bank  as  it 
was  needed  in  the  business,  and,  as  the 
manufactured  products  were  sold,  the  in- 
debtedness was  discharged.  All  of  the 
moneys  which  the  executor  had  borrowed 
from  the  appellee  bank  were  paid  off  and 
discharged  by  the  packing  company,  either 
from  moneys  realized  by  a  sale  of  its  pro- 
ducts, or  else  by  the  execution  of  new  notes. 
None  of  the  notes  presented  are  signed  by 
the  executor,  and  only  one  of  them  was 
executed  within  the  first  twelve  months  aft- 
er his  resignation.  So  that,  while  the  ex- 
ecutor was,  by  the  terms  of  the  will,  author- 
ized and  directed  to  pledge  the  estate  for 
money  needed  to  carry  on  the  packing  busi- 
ness, appellee  must  fail,  unless  the  power 
given  by  the  fifth  clause  of  the  will  is 
broad  enough  to  invest  the  administrators 
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with  the  will  annexed  with  the  same  powei 
to  bind  the  estate  as  the  executor  had. 

What  did  the  testator  intend  by  the  u« 
of  the  language  therein  employed?    That  be 
had  the  most  unlimited   confidence  in  tb€ 
honesty,  integrity,  and  business  capacity  of 
his  friend  Pieper,  is  quite  evident,  for  k* 
not  only  invested  him  with  absolute  pj%er 
ad  to  the  management  and  control  of  bLs 
property  and  business,  but  requested  tU: 
the  court  should  require  of  him  no  bond  for 
the  faithful  execution  of  the  trust  reptis^i 
in  him;   and,  in  addition,  he  selected  liin-. 
as  guardian  for  his  children,  most  of  wliin: 
were  of  tender  years.     It  can  scarcely  \k 
presumed  that  he  intended,  by  the  Inngua;:^ 
used  in  this  clause  of  his  will,  that  ihU 
unlimited  authority  as  to  the  management 
of  his  estate  should  be  exercised  by  anyone 
else.     No  such  presumption  should  be  in- 
dulged unless  the  language  employed  by  the 
testator,  when  fairly  construed,  is  su^-.p- 
tible  of  no  other  interpretation.     The  line 
of  demarcation  between  that  class  of  eo^ia 
where  the  duties  imposed  upon  an  exocut>r 
by  a  testator  are  such  as  pass  to,  and  arr 
to  be  discharged  by,  his  successor,  and  tb;it 
other  class  of  cases  where  the  duties  im- 
posed are  personal  to  the  executor,  is  not 
clearly  drawn,  and,  from  the  very  nature 
of  things,  cannot  be.     Each  case  must  l« 
determined   by    the    facts    connected  tUer^ 
with.    This  court  has  frequently  been  calkJ 
upon  to  determine  whether  powers  given  to 
an  executor  named  in  a  will  pass  to,  ani 
are  to  be  performed  by,  his  successor,  the 
administrator  with  the  w^ill  annexed.    Tuii 
question  has  us^ially  arisen  in  cases  where 
there  has  been  an  attempt  to  hold  the  sure- 
ties on  an  administrator's  bond  liable  for 
loss  of  funds  growing  out  of  the  commission 
of  acts  which  did  not  properly  or  necessar* 
ily  devolve  upon  him  by  virtue  of  his  oit-w 
of    administrator    with    the   will   annexe! 
It  has  been  uniformly  held,  in  such  casf^. 
that  no  liability  on  the  bond  existed  where 
the   power  given  was  personal   to   the  ex- 
ecutor; but,  where  it  was  not,  such  liability 
invariably  attached.    Clay  v.  Hart,  7  Daiiis 
1;   Speed  v.  Nelson,  8  B.  Mon.  499;  War- 
field  V.  Brand,  33  Bush,  84;  Givens  v.  Flaii- 
nery,  305  Ky.  451,  49  S.  W.  182.  This  pr-  p 
osition  is  not  disputed  by  counsel  for  r: 
pellee,   but   it   is  earnestly  contended  tliat 
the  duties  imposed  by  the  fifth  clause  of  the 
will   are   purely   executorial,    and   that  n.» 
trust  relation  is  created  by   the   lanjrua^? 
used  in  said  clause.     The^  duties  of  an  ex- 
ecutor are  to  collect  and  preserve  the  per- 
sonal  estate,   pay   the   debts   and   costs  ft 
administration,  and   distribute  the  surplus 
to   those  justly  entitled  thereto,  either  as 
directed   by   the   will   or   provided   by  law- 
Other   duties  msy  be,   and   frequently  aie, 
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imposed  upon  the  executor  by  the  will,  and 
ft'here  these  duties  look  toward  reducing 
real  or  mixed  property  to  personalty  for 
the  purpose  of  distribution,  they  are  like- 
vise  regarded  and  treated  as  executorial 
iuties.  But  when  duties  are  imposed  that 
lave  an  aim  further  and  beyond  that  of  the 
settlement  of  the  estate,  they  are  treated  as 
riersonal  to  the  named  executor,  and  looked 
ipon  in  the  nature  of  a  trust,  and  the  ex- 
^^utor,  in  his  capacity  as  such,  is  not 
>ound  for  their  performance,  but  only  in 
lis  capacity  as  trustee.  This  being  so,  the 
question  here  under  consideration  is  treated 
>f  only  in  that  class  of  cases  where  there 
8  an  attempt  made  to  charge  the  adminis- 
rator's  bond  for  the  mismanagement  or 
aiaappropriation  of  the  funds,  for  the  ex- 
ecutor is  always  primarily  liable,  and  it  is 
mmaterial  whether  as  trustee  or  executor, 
iis  liability  attaches  just  the  same.  Hence, 
re  must  look  to  that  class  of  cases  where 
be  eircumstances  are  such  as  to  require 
he  court  to  deal  with  the  separate  duties 
rnd  responsibilities  of  executors  in  their 
lual  capacity  of  executor  and  trustee.  This 
li^tinction  is  well  stated  in  the  case  of 
Vsrfield  v.  Brand,  13  Bush,  77,  where  Judge 
ofer,  speaking  for  the  court,  said:  "But  we 
liink  we  hazard  nothing  in  saying  that 
Ui*>n  the  faithful  exercise  of  the  power  or 
^ifv^rmance  of  the  duty  is  not  secured  by 
ho  form  of  bond  prescribed  by  the  statute, 
1^1  the  power  or  duty  does  not  relate  to 
If  settlement  of  the  estate  and  its  distribu- 
!«>n  according  to  the  ordinary  course  of 
I  'K:i lustration,  and  especially  when  the  es- 
fe*",  after  being  otherwise  ready  for  dis- 
ribution  to  those  in  interest,  is  required 
ty  the  will  to  be  held  in  the  hands  of  the 
Afcutors,  upon  trusts  which  may  extend 
'^tr  a  long  period,  and  from  their  char- 
icter  must  be  presumed  to  have  been  made 
y  the  testator  because  of  his  personal  con- 
i'ience  in  the  fitness  of  his  executors  for 
he  discharge  of  the  duties  imposed,  such 
^wer  or  duty  will  not  pass,  under  the  stat- 
itf.  to  an  administrator  de  bonis  non  with 
le  will  annexed."  The  reason  that  such 
['ities  do  not  pass  is  that  they  are  personal 
o  the  executor  named.  The  duties  im- 
^''^ed  upon  Pieper  by  the  fifth  clause  of  the 
^i11  are  in  no  wise  executorial.  They  do 
(•'t  look  to  the  settlement  of  the  estate,  but 
^  th^  operation  of  the  packing  company, 
ind  it  can  hardly  be  seriously  contended 
Lat  the  direction  on  the  part  of  the  testator 
^  his  named  executor  to  operate  a  corpora- 
•'•n  for  an  indeterminate  period  was  re- 
garded by  him  as  anything  short  of  a  per- 
>'*ia]  trust  or  confidence  reposed  in  his 
ri^nd,  to  whom  he  was  given  most  unusual 
^4  extraordinary  power  and  autliority  over 
as  estate. 
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But,  it  is  urged,  under  §  3S92,  Ky.  Stat. 
(Russell's  Stat.  §  3938),  these  duties  passed 
to  and  devolved  upon  the  administrator 
with  the  will  annexed,  and  hence,  whether 
in  their  nature  in  fact  executorial  or  not, 
being  treated  as  such  by  the  statute,  the 
administrators  with  the  will  anuexed  had 
authority,  under  and  by  virtue  of  said  stat- 
ute, to  bind  the  estate  of  decedent  in  the 
way  and  manner  in  which  they  did.  This 
same  statute  was  in  force  when  the  case 
of  Warfield  v.  Brand,  above  referred  to, 
was  written,  and  in  that  case  the  court  held 
that  duties  which  were  purely  personal  to 
the  named  executor  did  not  pass  to  and  de- 
volve upon  the  administrator  with  the  will 
annexed,  as  shown  by  the  following  excerpt 
from  the  opinion :  "The  statute  was,  no 
doubt,  enacted  solely  to  facilitate  the  set- 
tlement of  estates,  and  we  are  unwilling  to 
believe  that  the  legislature  intended  to  go 
beyond  what  was  necessary  for  that  pur- 
pose, and  to  confide  to  administrators  de 
bonis  non  those  delicate  and  responsible 
trusts  which  testators  sometimes  confide  to 
their  chosen  executors.  Powers  are  some- 
times confided  to  executors,  or,  more  prop- 
erly, to  the  person  filling  the  office  of  ex- 
ecutor, as  a  trustee,  which  are  so  deli- 
cate, and  of  such  a  nature,  that  even  the 
chancellor  cannot  execute  them.  Yet,  if 
the  construction  contended  for  by  the 
appellee  be  adopted,  the  legislature  has, 
by  a  dogmatic  statute,  conferred  power 
for  that  purpose  upon  an  administrator 
with  the  will  annexed."  And  in  the  later 
case  of  Givens  v.  Flannery,  supra,  although 
the  will  under  consideration  imposed  cer- 
tain duties  upon  the  executor,  this  court 
held  that  their  execution  did  not  pass  to 
and  devolve  upon  the  administrator  with 
the  will  annexed,  as  is  evident  from  the  fol- 
lowing: "It  is  well  settled  in  this  state 
that  the  surety  in  an  executor's  bond  is 
only  liable  for  the  duties  which  the  law 
imposes  upon  the  executor,  and  that  he  is 
not  liable  where  the  executor  discharged 
the  duties  of  a  trustee,  although  the  will,  in 
imposing  these  duties,  may  not  designate 
him  as  a  trustee."  And  then,  after  citing 
the  cases  of  Allen  v.  Kennedy,  10  Ky.  L. 
Rep.  336,  8  S.  W.  882,  Lasley  v.  Lasley,  1 
Duv.  117,  Neely  v.  Merritt,  9  Bush,  346, 
and  Warfield  v.  Brand,  13  Bush,  98,  the 
court  said:  "We  deem  the  rule  too  well 
settled  now  to  be  departed  from.'*  And 
in  the  case  of  Major  v.  Herndon,  78  Ky. 
123,  where,  in  the  will  under  consideration, 
the  testator's  wife  was  named  as  executrix, 
with  directions  that  she  should  carry  out 
the  provisions  of  the  will,  the  court  held 
that,  although  named  as  executrix,  she  was 
in  fact  holding  the  estate  which  she  had  ad- 
ministered as  trustee,  and  not  as  executrix. 
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Heading  the  statute  under  consideration 
in  the  light  of  the  construction  placed  up- 
on it  in  the  foregoing  opinions,  it  is  clear 
that  the  trouble  with  counsel  for  appellant 
lies  in  its  application.  In  none  of  the  cases 
where  the  application  of  this  statute  has 
been  involved  has  the  court  held  that  any 
duty  which  rightfully  devolved  upon  the 
executor  as  such  might  not  be  discharged 
by  the  administrator  with  the  will  annexed. 
But  it  has  been  distinctly  held  that  many 
of  the  duties  imposed  upon  executors  are 
not  executorial  in  their  nature,  but  person- 
al to  the  executor,  and  it  is  this  latter  class 
of  powers  and  duties  which  do  not  pass  to 
the  administrator  with  the  will  annexed, 
and  are  not  covered  by  the  statute.  For  the 
statute  only  provides  that  the  administrator 
with  the  will  annexed  shall  exercise  all  pow- 
er and  authority,  and  possess  the  same  rights 
and  interest,  and  be  responsible,  as  the  exec- 
utors named  therein,  and  this  court  has 
construed  this  to  mean  such  power  as  the 
executor  named  in  the  will  has  by  virtue  of 
his  office  as  executor,  but  does  not  pass  to 
the  administrator  with  the  will  annexed 
such  powers  as  the  person  named  as  ex- 
ecutor may  have  under  and  by  virtue  of 
any  trust  reposed  in  him  by  the  will,  which 
did  not  look  primarily  to  the  settlement  of 
the  estate.  And  this  is  true,  even  though, 
in  directing  him  to  execute  such  trust,  he 
is  designated  in  the  will  as  executor,  the 
court  being  guided  in  reaching  its  con- 
clusion rather  by  the  object  sought  to  be 
obtained  by  the  power,  than  by  the  name 
used  to  designate  the  one  directed  to  ex- 
ecute it. 

Much  stress  is  laid  by  appellee  upon  the 
phrase  in  the  fifth  clause,  ''and  the  devise 
to  my  children  herein  is  especially  subject 
to  the  power  thus  vested  in  my  said  ex- 
ecutor, that  is,  the  devise  to  them  is  in  no 
way  to  be  construed  as  a  limitation  on  the 
power  of  said  executor  to  sell  and  convey 
by  deed  said  real  estate  or  to  carry  on  said 
business."  The  effect  of  this  sentence  in  the 
fifth  clause  of  the  will  was  merely  to  post- 
pone the  period  of  distribution  of  the  es- 
tate until  such  time  as,  in  the  judgment 
of  Pieper,  was  necessary  and  proper.  Of 
course,  it  necessarily  follows  that,  so  long 
as  he  was  operating  the  packing  business 
or  postponing  the  sale  of  the  real  estate, 
no  final  distribution  could  be  made. 

It  is  very  apparent  from  even  a  casual 
consideration  of  the  will  in  question  that 
the  testator  desired  to  place  in  the  hands 
of  his  friend  Pieper  the  management  and 
conduct  of  his  business  and  the  settlement 
of  his  estate,  because  of  the  confidence 
which  he  had  in  his  honestv,  intejrritv,  and 
business  ability.  This  contidenco  finds  ex- 
pression not  onlv  in  the  fact  that  he  diroct- 
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ed  that  the  court  should  require  of  hii 
friend  no  bond  whatever,  but  in  the  further 
fact  that  no  limitation  was  placed  upon  his 
judgment  as  to  the  manner  in  which  tbe 
business  should  be  conducted,  or  the  length 
of  time  it  was  to  be  operated  by  his  friend. 
It  cannot  be  that  he  contemplated  that  the^ 
extraordinary  powers  and  great  confidences 
were  to  be  discharged  by  or  reposed  in  any- 
one other  than  his  friend  Pieper,  and  al- 
though in  granting  same  he  directs  that 
they  shall  be  discharged  by  his  executor, 
inasmuch  as  he  named  him,  these  words 
must  be  regarded  as  descriptive  of  the  per- 
son, rather  than  intended  to  be  applied  to 
anyone  who  might  fill  the  office.  So  that, 
while  Pieper  had  the  right  to  operate  the 
business  of  the  packing  company,  and  pledge 
the  estate  of  decedent  for  such  funds  as  in 
his  judgment  it  became  necessary  from 
time  to  time  to  borrow,  these  were  rights 
which  he  possessed  and  enjoyed  under  and 
by  virtue  of  the  personal  trust  reposed  in 
him  by  the  will,  and  not  in  his  capacity 
as  executor.  This  being  true,  these  rights 
and  powers  did  not  pass  to  the  administra- 
tors with  the  will  annexed^  and  they  vftrt 
without  authority  to  bind  the  estate  of 
their  decedent  in  the  execution  of  the  notes 
in  question,  and  their  acta  in  this  particular 
are  of  no  binding  force  or  effect. 

The  exceptions  to  the  report  of  claims 
filed  by  the  Master  Commissioner  should 
have  been  overruled.  Judgment  reversed 
and  cause  remanded,  with  instructions  to 
do  so. 


IOWA    SUPREMS    COURT. 

INTERNATIONAL     HARVESTER     COM- 
PANY OF  AMERICA,  Appt., 

V. 

IOWA  HARDWARE  COMPAI^  et  aL 
(—  Iowa,  — ,  122  N.  W.  951.) 

Attachment  —  exemplary  damages. 

1.  Exemplary  damages  may  be  recovered 
for  suing  out  an  attachment  merely  because 
the  debtor  does  not  pay  money  due  when 

Note.  ^  Exetnplary  damages  in  action 
for  maiicious  prosecution  or  for 
abuse  of  process  in  suing  out  attach' 
ment  for  collection  of  debt  only. 

» 

General  principles. 

The  action  for  wrongful  attachment  is 
founded  upon  statute,  and  in  this  res(MMt 
differs  from  the  action  for  malicious  pri>sc- 
cution,  which  is  a  common-law  action  on 
the  case  or  in  trespass.  In  the  latter  ac- 
tion lK)th  malice  and  want  of  probable  cau^ 
are  of  the  essence,  and  both  roust  be  allegc'd 
and   proved.     In  the  statutory  action   for 
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demanded  without  any  belief  that  he  has 
any  purpose  of  defrauding  his  creditor. 

Damages  ^  exemplary  —  wrongful  at- 
tachment. 

2.  The  allowance  of  $500  as  exemplary 
damages  and  $300  as  counsel  fees  for  the 
suing  out  of  an  attachment  to  compel  pay- 
ment of  $600  which  had  matured  on  notes 
aj^egating  $2,400,  without  any  reason  to 
believe  that  the  debtor  intended  to  defraud 
the  creditor,  will  not  be  interfered  with  on 
appeal,  although  the  actual  damages  are 
ooly  140. 

Appeal  *  refused  Instruction  ^  error. 

3.  Refusal  to  give  an  instruction  to  cor- 
rect one  which  is  subject  to  criticism  is 
not  reversible  error  where  it  is  no  more 
persuasive  for  that  purpose  than  some 
which  were  actually  given  by  the  court. 


Attachment  —  wrongful  —  counsel  fees 
^  reasonableness. 

4.  Counsel  fees  in  case  of  the  malicious 
suing  out  of  an  attachment  are  not  limited 
to  those  reasonable  with  reference  to  tho 
actual  damages  sustained,  by  a  statute 
providing  that,  for  wrongfully  suing  out  an 
attachment,  recovery  may  be  had  for  the 
actual  damages  sustained  and  reasonable 
attorneys'  fees  to  be  fixed  by  the  court; 
and  if  it  be  shown  that  the  attachment  was 
sued  out  maliciously,  exemplary  damages 
may  be  recovered. 

Appeal  ^  rejected     evidence  ^  non- 
prejudicial error. 

5.  Refusal  to  permit  a  witness  to  answer 
a  question  is  not  reversible  error  if  an 
answer  as  full  as  could  have  been  obtained 
in   response  to  the  question  excluded  was 


wrongful  abuse  of  process  or  wrongful  at- 
tAchment,  the  basis  of  the  action  is  merely 
the  wrongful  and  unjustifuible  use  of  the 
writ  of  attachment,  and  it  would  seem  that 
neither  malice  nor  want  of  probable  cause 
ire  essential  where  the  statute  gives  a 
right  of  action  merely  for  a  wrongful  issu- 
ance of  an  attachment. 

Tlie  nature  of  the  remedy  by  attachment 
a  such  that  a  specific  remedy  by  statute 
ias  been  deemed  necessary  to  prevent  abuse 
)f  it,  and  by  the  great  weight  of  authority 
it  is  unnecessary  to  show  both  malice  and 
rant  of  probable  cause  in  order  to  sustain 
mch  an  action,  and  many  courts  hold  that 
leither  is  necessary.  But  if  the  attachment 
Ipfendant  seeks  to  hold  the  attachment 
)laintiff  for  exemplary  damages,  then,  by 
ill  of  the  authorities,  both  malice  and  want 
>f  probable  cause  must  be  shown. 

So,  the  court  in  Culbertson  v.  Cabeen,  29 
Tex.  247,  said:  "The  remedy  by  attachment 
»  a  harsh  one.  A  party,  upon  his  ex  parte 
affidavit,  can  have  the  property  of  his  debtor 
eized  and  taken  from  his  possession,  and 
hereby  subject  him  to  great  inconvenience, 
lis  business  to  great  interruption,  and  his 
redit  to  great  injury.  The  only  security 
l^inst  the  abuse  of  this  most  stringent 
nd  summary  remedy  is  the  right  of  the 
efendant  to  require  of  his  adversary  a 
trict  compliance  with  the  conditions  on 
f^hich  the  remedy  is  granted,  and  if  the 
emedy  is  pursued  against  him  maliciously, 
nd  without  probable  cause,  to  hold  the 
salieious  prosecutor  responsible  in  damages 
f^r  his  wrongful  use  of  it.*' 

The  question  is  somewhat  complicated  by 
be  fact  that,  under  the  statutes  giving  tlie 
»Tnedy  by  attachment,  the  plaintiff  is  re- 
uired  to*  file  an  attachment  bond  usually 
xnditioned  on  the  payment  of  all  damages, 
f  tlie  attachment  is  not  prosecuted  with  ef- 
ect.  And  it  has  been  held  that  an  action 
'II  the  ease  for  suing  out  an  attachment 
n^liciously  and  without  probable  cause  is 
maintainable  independently  of  the  statutory 
equirenient  of  the  bond,  the  action  on  the 
'^'^  being  considered  a  more  complete  rem- 

Ihixt,  in  Lawrence  t.  Hagerman,  56  111. 
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68,  8  Am.  Rep.  674,  the  court  said:  "The 
remedies  by  an  action  on  the  case  and  upon 
the  bond  may  be  concurrent  to  a  certain  ex- 
tent. Actual  damages,  such  as  direct  loss 
on  the  property  attached,  expenses  incurred 
in  defense  of  the  suit,  may  be  recovered  in 
an  action  on  the  bond.  But  for  loss  of 
credit,  breaking  up  of  business,  loss  of  cus- 
tomers, and  injury  to  reputation,  resort 
must  be  had,  to  obtain  full  indemnity,  to 
an  action  on  the  case  for  malicious  prosecu- 
tion, under  the  common  law." 

So,  the  statute  affording  a  remedy  in 
case  of  malicious  issuance  of  an  attach- 
ment does  not  take  away  the  common-law 
remedy.  Donnell  v.  Jones,  13  Ala.  490,  48 
Am.  Dec.  59. 

In  speaking  of  the  remedies  of  a  defend- 
ant in  attachment,  the  court  in  Jerman  v. 
Stewart,  12  Fed.  266,  said:  "I  think  the  de- 
fendant in  attachment  has  three  remedies: 
(1)  He  may  sue  on  the  bond  and  recover 
according  to  its  condition;  (2)  he  may  sue 
the  plaintiff  on  the  facts  of  the  case  and  re- 
cover according  to  the  statute,  precisely 
as  if  the  plaintiff  had  given  a  bond;  (3  )he 
may  sue  for  malicious  prosecution,  as  at 
common  law,  and  recover  according  to  the 
common  law,  where  there  has  been  malice 
and  want  of  probable  cause." 

There  is  considerable  conflict  on  the  ques- 
tion whether  exemplary  damages  are  recov- 
erable where  the  action  is  on  the  bond  rath- 
er than  on  the  case  or  in  trespass,  but  it  is 
essential  in  all  cases  in  which  exemplary 
damages  are  sought  that  malice  and  want 
of  probable  cause  be  alleged  and  proved, 
and  under  these  circumstances  the  action 
becomes  very  similar  to  the  common- law 
action  for  malicious  prosecution. 

Both  malice  and  want  of  probable  cause 
must  be  alleged  and  proved.  Accessory 
Transit  Co.  v.  McCerren,  13  La,  Ann.  214; 
Doll  V.  Cooper,  9  Lea,  676. 

The  principles  of  law  governing  an  action 
for  the  wrongful  issuance  of  an  attach- 
ment are  those  common-law  principles  ap- 
plicable to  actions  for  malicious  prosecu- 
tions.   Jacobs  V.  Crum,  62  Tex.  401. 

Where  there  is  a  conflict  of  evidence  in 
regard  to  probable  cause,  it  is  error  to 
18 
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obtained  from  him  in  response  to  another 
question. 

(October  27,  1909.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Clarke  County 
iu  his  favor  for  a  less  sum  than  was  de- 
manded in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  certain  prom- 
issory notes  and  for  an  attachment.  Af- 
firmed. 

Statement  by  McClain,  J.; 

Action  to  recover  on  promissory  notes 
and  for  an  attachment.  Defendant  admit- 
ted liability  to  the  amount  of  the  notes  and 


interest,  but  interposed  a  eounterclaim  for 
damages  for  a  wrongful  suing  out  of  the  at- 
tachment. There  was  a  verdict  for  plain- 
tiff in  the  amount  of  the  claim  sued  on  less 
$540  allowed  defendant  by  way  of  damages 
for  the  wrongful  attachment,  and  the  court 
allowed  by  way  of  costs  to  defendant  $300 
as  attorneys*  fees.  From  a  judgment  on 
this  verdict,  the  plaintiff  appeals. 

Messrs.  Temple  &  Temple  for  appel- 
lant. 

Messrs.  O.  M.  Slaymaker  and  J.  H. 
Jamison,  for  appellees: 

llie  actual  and  exemplary  damages  al- 
lowed by  the  jury  were  not  excessive. 

Saunders  v.  Mullen,  66  Iowa,  728,  24  N. 
W.  629;   Union  Mill  Co.  v.   Prenzler,  100 


withdraw  from  the  jury  the  question  of  ex- 
emplary damages.  Conly  v.  Wood  (Tex.) 
12  S.  W.  615. 

A  ^'wrongful"  suing  out  of  a  writ  of  at- 
tachment provided  for  by  the  Tennessee 
statute  is  merely  a  failure  to  prosecute  it 
with  effect;  if  malice  and  want  of  prob- 
able cause  are  shown  in  addition,  exemplary 
damages  may  be  awarded.  Jemian  v.  Stew- 
art, supra. 

Punitive  damages  are  allowable  to  the  ad- 
ministrator of  the  defendant  in  the  attach- 
ment suit,  who  died  durine  the  pendency  of 
the  action,  in  which  the  defendant  had  set 
up  a  counterclaim  for  damages  for  the 
wrongful  suing  out  of  the  writ.  Union 
Mill  Co.  ▼.  Prenzler,  100  Iowa,  640,  69  N. 
W.  876. 

In  some  cases  the  claim  for  exemplary 
damages  is  set  up  as  a  counterclaim  in  the 
original  action.  Hurlbut,  H.  &  Co.  v. 
Hardenbrook,  86  Iowa,  606,  52  N.  W.  610; 
Wright  V.  Waddell,  89  Iowa,  350,  66  N.  W. 
650. 

While  in  Texas  exemplary  damages  have 
been  allowed  under  a  plea  of  reconvention 
in  the  attachment  action.  Culbertson  v. 
Cabeen,  supra;  Wallace  v.  Finberg,  46  Tex. 
35;  Jacobs  v.  Crum,  supra;  Blum  v.  Stein, 
68  Tex.  608,  6  S.  W.  454;  Tynberg  v.  Cohen, 
76  Tex.  409,  13  S.  W.  315. 

So,  in  Mississippi,  the  damages  are  as- 
sessed in  the  main  action  under  a  plea  of 
abatement.  Fleming  v.  Bailey,  44  Miss. 
132;  Roach  v.  Brannon,  57  Miss.  490;  Mar- 
queze  v.  Sontheimer,  59  Miss.  430.  But  the 
jury,  in  trying  the  issue  of  abatement,  have 
as  large  a  scope  to  consider  and  estimate 
the  damages  as  in  a  separate  suit  on  the 
attachment  bond.    Fleming  v.  Bailey,  supra. 

And  in  Arkansas,  the  damages  are  as- 
sessed in  the  main  action.  Holliday  Bros. 
V.  Cohen,  34  Ark.  707;  Patton  v.  Garrett, 
37  Ark.  605;  Goodbar  v.  Lindsley,  51  Ark. 
380,  14  Am.  St.  Rep.  64,  11  S.  W.  577. 

Exemplary  damages  in  common-law  action. 

Where  a  writ  of  attachment  has  been  ma- 
liciously sued  out  without  probable  cause, 
the  cases  verv  generally  hold  that  in  a  com- 
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mon-law  action   punitive  damages  may  be 
awarded  to  the  defendant  in  a  proper  ac- 
tion therefor,  but  that  both  malice  and  want 
of  probable  cause  must  be  present.    Jennan 
V.  Stewart,  supra;  Tiblier  v.  Alford,  12  Fed. 
262;  Tamblyn  v.  Johnston,  62  C.  C.  A  601, 
126    Fed.    267;    Giddings    v.    Freedley,    05 
L.R.A.  327,  63  C.  C.  A.  86,  128  Fed.  355; 
Kirksey  v.  Jones,  7   Ala.   622;    Donnell  v. 
Jones,  13  Ala.  490,  48  Am.  Dec.  69;  Melton 
V.  Troutman,  15  Ala.  536;   Seay  v.  Green- 
wood, 21  Ala.  491;   Brown  v.  Master,  104 
Ala.  451,  16  So.  443;  Nachtrieb  v.  Stoner, 
1  Colo.  423;  Lawrence  v.  Hagerman,  56  III 
08,  8  Am.  Rep.  674;  Nordhaus  v.  Peterson 
Bros.   54  Iowa,  68,  6  N.  W.  77;   Ilurlbut, 
H.   &   Co.   V.   Hardenbrook   and   Wright  v. 
Waddell,  supra;  Byford  v.  Girton,  90  Iowa, 
661,  67  N.  W.  588;  Connelly  v.  White,  122 
Iowa,  391,  98  N.  W.  144;  Morris  v.  Shew, 
29   Kan.   661;    Western  News   Co.  v.  Wil- 
martli,   33   Kan.   510,   6   Pac.   786;   Adams 
V.   Gillam,   53   Kan.   131,   36   Pac.  51:   Of- 
futt  V.  Edwards,  9  Rob.    (La.)    90;  Wana 
maker  v.  Bowes,  36  Md.  42;    Cronfeldt  v. 
Arrol,  60  Minn.  327,  36  Am.  St.  Rep.  648, 
62  N.  W.  857;  Walser  v.  Thies,  56  Mo.  89; 
Reamer  v.  Morrison  Exp.  Co.  93  Mo.  App. 
601,  67  S.  W.  718;  Carey  v.  D.  Wolff  &  Co. 
72  N.  J.  L.  510,  63  Atl.  270;   Chappell  v. 
Ellis,  123  N.  C.  269,  68  Am.  St.  Rep.  822, 
31  S.  E.  709;  Pittsburg,  J.  E.  &  E.  R.  (o. 
V.  Wakefield  Hardware  Co.  138  N.  C.  174, 
50   S.   E.   571,   3  A.   &   E.   Ann.  Cas,  720; 
Barnett  v.  Reed,  61  Pa.   190,  88  Am.  Deo. 
674;  Walcott  v.  Hendrick,  6  Tex.  406;  Reed 
V.  Samuels,  22  Tex.  114,  73  Am.  Dec.  253; 
Culbertson  v.  Cabeen,  29  Tex.  247;  Wallace 
V.    Finberg,    supra;    W^ilUs   v.    McNeill,  57 
Tex.  465;    Jacobs  v.  Crum,  supra;   Farrar 
V.  Talley,  68  Tex,  349,  4  S.  W.  558;  Blum 
V.  Stein,'  supra;  Rice  v.  Miller,  70  Tex.  613, 
8  Am.  St.  Rep.  630,  8  S.  W.  317;  Willis  t. 
MeXatt,  76  Tex.  69,  12  S.  W.  478;  Parks  v. 
Young,  75  Tex.  278,  12  S.  W.  986;  Kirbs  v. 
Provine,  78  Tex.  353,  14  S.  W\  849;  Tra- 
wick  V.  Martin  Brown  Co.  79  Tex.  461,  U 
S.  W.  564 ;  Conly  v.  Wood,  supra ;  Melvin  t. 
Hiancy,  8  Tex.  Civ.  App.  252,  28  S.  W.  24lj 
Epps  V.  Hazlewood,  40  Tex.  Civ.  App.  325, 
89  S.  W.  809;  Faroux  v,  Cornwell,  40  Tex, 
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•wi,  540,  69  N.  W.  876;  Root  v.  Sturdi- 
int,  70  Iowa,  65,  29  N.  W.  802 ;  Reizen- 
ein  V.  Clark,  104  Iowa,  287,  73  N.  W.  588; 
itherland.  Damages,  §  393,  p.  1095; 
ickens  t.  South  Carolina  &  G.  R.  Co.  54 
C.  i9S,  32  S.  E.  567;  Kilmer  v.  Gallaher, 
»  Iowa,  575,  95  N.  W.  380;  Nockles  v. 
jgspieler,  53  Iowa,  730,  6  N.  W.  67. 

McClain,  J.,  delivered  the  opinion  of  the 
ort: 

It  appears  that  at  the  time  plaintiff  in- 
itiited  thifl.  action  defendant  was  indebt- 
to  it  on  various  notes  in  the  aggregate 
tn  of  about  $2,400,  of  which  only  about 
00  of  indebtedness  was  matured.  The 
}and  of  attachment  relied  upon  in  this 
irt  by  appellant   as  having  been   estab- 


lished by  the  evidence  was  that  defendant 
had  disposed  of  its  property  in  whole  or 
part,  with  intent  to  defraud  its  creditors. 

1.  Plaintiff's  attachment  was  levied  upon 
defendant's  stock  of  goods,  and  the  sheriff 
took  possession  thereof  on  Saturday  after- 
noon) and  the  levy  was  released  by  the  ex- 
ecution of  a  delivery  bond  by  plaintiff  be- 
fore noon  of  the  following  Monday,  and  the 
actual  damages  shown  by  defendant  re- 
coverable in  an  action  on  the  attachment 
bond  did  not  exceed  $40,  so  that  it  is  ap- 
parent the  jury  allowed  al  least  $500  by 
way  of  exemplary  damages,  which,  under 
the  instructions  of  the  court  given  in  ac- 
cordance with  the  provisions  of  Code, 
§  3885,  could  only  be  allowed  if  it  was 
shown  that  the   attachment  was  not  only 


T.  App.  529,  90  S.  W.  537;  Billingslev  v. 
wett   (Tex.   Civ.   App.)    39    S.   W.   953; 
iter  T.  Campbell    (Tex.  Civ.  App.)   46  S. 
876;  Smith  v.  Mather   (Tex.  Civ.  App.) 
S.  W.  257;   Lackey   v.  Campbell    (Tex. 
f.  App.)   54  S.  W.  46;   Rainey  v.  Kemp 
ex.  Civ.  App.)    118  S.  W    S30;  Dreiss  v. 
ust,  1  Tex.  App.  Civ.  Cas.  (White  &  W.) 
;  Schwartz  v.  Burton,  1  Tex.  App.  Civ. 
s.  (White  &  W.)    698;    Bateman  v.  Mc- 
Mght,  2  Posey,  Unrep.  Cas.  (Tex.)  309. 
M>.  in  Pittsburg,  J.   E.   &  E.   R.   Co.   v. 
ikefield  Hardware   Co.   supra,   the   court 
d:  "Ihe  allegation  and  proof  sustaining 
that  the  defendant  at  the  time  it  caused 
attachment  to  issue  knew  that  the  plain- 
did  not  owe  it  anything,  is  equivalent 
an  allegation  and  proof  of  want  of  prob- 
e  cause,   and    such    proof   would   entitle 
iRtiflF  to  recover  actual  damages.     If  the 
intilf  should  go  further  and  satisfy  the 
y  that  the  attachment  was  sued  out  by 
defendant  wantonlv,  recklesslv,  and  wil- 
ly,  for  tlie  purpose  of  coercing  the  plain- 
to  pay  money  it  did  not  owe,  that  would 
«<juivalent  to   proof  of   malice,     . 
I  the   plaintiff    would    thereby    lay    the 
ndation  to  recover  punitive  damages." 

Action  on   the    attachment  bond. 

"5i**re  is  some  conflict  on  the  question 
^ther  exemplary  damages  are  recoverable 
in  action  on  the  attachment  bond, 
n  Alrhama,  even  if  the  action  is  on  the 
d.  punitive  damages  are  recoverable  if 
attachment  was  malicious  or  wanton,  an 
f'-n  on  the  bond  being  governed  by  the 
>  rules  as  an  action  on  the  case.  Mc- 
■  'ijh  V.  Walton,  11  Ala.  492;  Floyd  v. 
a*il''»n,  33  Ala.  235;  Stewart  v.  Cole,  46 
t  •'•4r»:  Durr  v.  Jackson,  59  Ala.  203; 
»k''-if  v.  Morris,  66  Ala.  406;  Dothard 
^':^id.  60  Ala.  135;  City  Nat.  Bank  v. 
fw,  73  Ala.  183;  Jefferson  Coimty  Sav. 
rk  V.  Ebom,  84  Ala.  520.  4  So.  386;  Bald- 
•'  T.  Walker,  91  Ala.  428,  8  So.  304,  sec- 
i  ar^'^al,  94  Ala.  514,  10  So.  391;  Van- 
^  V  Waller,  143  Ala.  411,  39  So.  136. 
f""  Umd  does  not  chanpe  the  liability  of 
* ''*'r  irrurred  by  suing  out  an  attach- 
U..A.fX.S.) 


ment  wrongfully  and  vexatiously.  City  Nat. 
Bank  v.  Jeffries,  supra. 

The  distinction  between  an  action  upon  a 
bond  and  one  upon  the  case  was  stated  in 
Brown  v.  Master,  104  Ala.  451,  16  So.  443, 
as  follows:  "An  action  on  the  bond  may  be 
prosecuted  to  the  recovery  of  actual  dam- 
ages when  the  writ  is  wrongfully  sued  out, 
and  if  sued  out  maliciously  as  well  as 
wrongfully,  the  jury  may  in  addition  give 
vindictive  damages.  But  in  the  action  of 
malicious  prosecution  against  the  plaintiff 
in  attachment,  the  attachment  must  be 
wrongful,  and  must  have  been  sued  out  with 
malice  and  without  probable  cause.  If  not 
wrongful,  t.  e.,  if  the  facts  justify  and  au- 
thorize its  issuance,  if  a  statutory  ground 
exists,  no  recovery  can  be  had,  though  the 
defendant  was  actuated  purely  by  malice  in 
suing  out  the  writ.  If  wrongful,  but  not 
malicious,  no  recovery  can  be  had.  If 
wrongful  and  malicious,  but  with  probable 
cause,  the  action  will  fail.  And  if  wrong- 
ful and  without  probable  cause,  and  also 
without  malice,  no  action  can  be  maintained. 
There  must,  in  other  words,  to  authorize  a 
recovery,  be  a  concurrence  of  the  three  con- 
ditions,— ^wrong,  malice,  and  want  of  prob- 
able cause." 

The  same  rule  prevails  in  Iowa.  Raver  v. 
Webster,  3  Iowa,  502,  66  Am.  Dec.  96;  Cad- 
dis V.  Lord,  10  Iowa,  141 ;  Campbell  v. 
Chamberlain,  10  Iowa,  337;  Union  Mill  Co. 
V.  Prenzler,  100  Iowa,  540,  69  N.  W.  876; 
Tyler  v.  Bowen,  124  Iowa,  452,  100  N.  W. 
505;  Ahrens  v.  Fenton,  138  Iowa,  559,  115 
N.  W.  233. 

And  in  Smith  v.  Eakin,  2  Sneed,  450,  it 
was  held  that  the  plaintiff  miglit  recover  all 
damages  in  an  action  on  the  bond  as,  un- 
der the  circumstances  of  the  case,  might 
properly  be  recovered  in  an  action  on  the 
case,  the  requirement  of  the  bond  being  in- 
tended merely  as  a  check  upon  the  improper 
use  of  the  proceeding  by  attachment. 

The  measure  of  damages  is  precisely  the 
same  in  an  action  upon  the  attachment  bond 
as  in  an  action  upon  the  facts  of  the  case, 
malice  and  want  of  probable  cause  going 
'"  aggravation.  Benkert. v,  Elliott,  11  Lea, 
235, 
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wrongful,  but  also  maliciously  sued  out.  It 
is  the  contention  of  appellant,  stated  in  dif- 
ferent ways,  that  tliere  was  no  evidence  of 
a  wrongful  suing  out  of  the  attachment, 
and,  more  especially,  no  evidence  that  the 
attachment  was  malicious.  The  jury  found, 
in  answer  to  special  interrogatories,,  that 
the  attachment  was  wrongful  and  malicious 
and  without  reasonable  cause,  and  we  think 
that  there  was  evidence  to  support  such 
findings.  If  this  is  so,  the  jury  was  war- 
ranted in  giving  exemplary  damages,  pro- 
vided, of  course,  actual  damage  to  some 
amount  was  shown.  That  some  actual  dam- 
age was  established  which  might  be  recov- 
ered in  the  counterclaim  on  the  bond,  if  the 
jury  found  the  attachment  to  have  been 
wrongfully  sued  out  and  without  reasonable 


cause,  is  not  questioned.  Therefore,  the  jurj 
was  justified  in  allowing  exemplary  dam- 
ages, if  there  was  evidence  tending  to  slio^ 
that  plaintiff,  in  suing  out  the  attachment, 
had  no  reasonable  cause  to  believe  the 
ground  upon  which  it  was  sued  out  to  be 
true,  but  acted  maliciously  in  so  doing.  On 
the  evidence  there  can  be  no  serious  ques- 
tion but  that  the  jury  might  properly  find 
plaintiff  to  have  been  without  reasonable 
cause  to  believe  that  defendants  disposal 
of  its  property  was  with  intent  to  defraud 
the  plaintiff,  and  that  plaintiff  had  no  rea- 
sonable cause  to  believe  that  any  such  in- 
tention existed.  The  only  serious  question 
under  the  evidence  is  as  to  whether  plain- 
tiff acted  maliciously. 

To    constitute    the    malice    necessary   to 


The  same  rule  of  damages  applies  whether 
the  suit  be  upon  the  bond  or  an  action  on 
the  case  outside  the  bond.  Jerman  v.  Stew- 
art, 12  Fed.  266. 

In  a  suit  on  an  attachment  bond,  dam- 
ages actually  sustained,  and  no  more,  are 
allowable,  unless  in  a  case  where  the  at- 
tachment is  utterly  unfounded  and  mali- 
cious. Moore  v.  Withenburg,  13  La.  Ann. 
22. 

But  no  action  except  on  the  bond  lies  for 
the  mere  wrongful  suing  out  of  the  bond. 
Brown  v.  Master,  104  Ala.  451,  16  So.  443, 
second  appeal.  111  Ala.  397,  20  So.  344. 

The  Tennessee  statute  expressly  provides 
that  vindictive  damages  may  be  given  if 
the  attachment  is  sued  out  maliciously. 
Jerman  v.  Stewart,  supra. 

So,  also,  in  Alabama  the  statute  provides 
that  exemplary  damages  may  be  recovered 
in  an  action  on  the  bond.  Dothard  v.  Sheid, 
supra. 

On  the  other  hand,  some  cases  hold  that 
actual  damages  only  are  recoverable  in  an 
action  on  the  bond. 

Thus,  in  Holliday  Bros.  v.  Cohen,  34  Ark. 
707,  the  court  said:  "In  the  assessment  of 
damages  upon  an  attachment  bond  made  in 
the  action,  there  is  no  issue  of  malice  or 
want  of  probable  cause.  It  is  simply  the 
truth  of  the  naked  fact  which  is  put  in 
issue, — not  whether  the  plaintiff  acted  ma- 
liciously or  wantonly,  without  probable 
cause  to  believe  the  fact.  In  such  cases 
damages  must  be  compensatory  merely,  and 
confined  to  the  actual  loss  from  deprivation 
of  the  property  attached  or  injury  to  it." 
And  to  the  same  effect  were  the  decisions 
in  Patten  v.  Garrett,  37  Ark.  605;  Boat- 
wright  V.  Stewart,  37  Ark.  614;  Adkins 
v.  Lacy,  68  Ark.  170,  56  S.  W.  876. 

So,  in  Goodbar  v.  Lindslcv,  51  Ark.  380, 
14  Am.  St.  Rep.  64,  11  S.  \V.  577,  it  was 
held  that  the  recovery  in  proceedings  for 
the  wrongful  issue  of  an  attachment  is  lim- 
ited to  compensatory  damages  and  cannot 
go  beyond.  In  this  action  the  damai^es  were 
assessed  in  the  nttachnient  proceeding. 

Under  the  Mississippi  statute,  only  actual 
or  compensatory  damages  are  allowable. 
29  L.R.A.(N.S.)    • 


Roach  V.  Brannon,  57  Miss.  490;  Marqueze 
V.  Sontheimer,  59  Miss.  430. 

In  an  action  on  the  attachment  bond,  the 
plaintiff  is  confined  in  his  recovery  to  tlie 
actual  expenses  and  costs  incurred  by  him, 
and  such  damages  as  he  may  have  sustained 
by  reason  of  being  deprived  of  his  proi)erly 
or  any  injury  thereto  or  loss  or  destruc- 
tion thereof;  for  injuries  to  his  credit,  or 
for  the  derangement  of  his  business,  or  oth- 
er such  losses,  he  is  confined  for  his  re- 
dress to  an  action  on  the  case.  State  \i>e 
of  Roe  v.  Thomas,  19  Mo.  613,  61  Am.  IX'c. 
580.  And  to  the  same  effect  were  the  deci- 
sions in  Pettit  v.  Mercer,  8  B.  Mon.  51; 
Reidhar  v.  Berger,  8  B.  Mon.  160;  Duck  v. 
Hollrook,  6  Ky.  L.  Rep.  511;  Mocerf  \. 
Stirman,  16  Ky.  L.  Rep.  587,  29  S.  W.  324: 
State  use  of  Squier  v.  Watts,  3  Mo.  App. 
568;  State  ex  rel.  Ikll  v.  Hill,  60  Mo.  App. 
130;  State  ex  rel.  Rigby  v.  Goodhue,  74  Mo. 
App.  162;  Bruce  v.  Coleman,  12  Ohio  Bee. 
Reprint,  265. 

So,  in  Berwald  v.  Ray,  165  Pa.  192,  30 
Atl.  727,  it  was  held  that  the  damages  re- 
coverable on  an  attachment  liond  are  snch 
as  are  the  natural  and  usual  result  of  the 
seizure  of  goods,  as  loss  of  sales  and  in- 
terruption of  business,  but  not  such  as  are 
indirect  or  consequential  or  punitive.  And 
to  the  same  effect  was  the  decision  in  Coin- 
ex  rel.  Cord  v.  Magnolia  Villa  Land  ft 
Improv.  Co.  163  Pa.  09,  29  Atl.  793. 

Only  actual  damages  can  be  recovered  in 
an  action  founded  upon  the  law  requiring 
the  bond  to  be  given  by  the  plaintiff.  Wal- 
lace V.  Finberg,  46  Tex.  35. 

In  the  following  cases  it  is  stated  gen- 
erally that,  in  an  action  on  the  bond,  only 
actual  damages  are  recoverable;  but  it  is 
not  clear  whether  the  court  had  exemplary 
damages  in  mind  as  well  as  remote  or  con- 
tingent damages.  Elder  v.  Kutner,  97  Cal. 
400,  32  Pac.  563;  Thompson  v.  Webber,  4 
Dak.  240,  29  N.  W.  671. 

— «ction  against  the  sureties. 

The  sureties  on  a  constable's  official  liond. 
having  had  no  other  part  in  the  transaction 


1009. 


INTERNATIONAL  HARVESTER  CO.  v.  IOWA  HARDWARE  CO. 


277 


lU'iUin  the  allowance  by  the  jury  of  ex- 
emplary damages  in  such  cases,  it  is  not 
Decessary  to  prove  more  than  that  plaintiff 
acted  with  the  intention,  design,  or  set  pur- 
pose to  injure  the  defendant.  Raver  v. 
Webster,  3  Iowa,  502,  66  Am.  Dec.  96;  Cad- 
dis ▼.  Lord,  10  Iowa,  141;  Nordhaus  v. 
IMereon  Bros.  64  Iowa,  68,  6  N.  W.  77; 
Hurlbut  T.  Hardenbrook,  85  Iowa,  606,  52 
X.  W.  510;  Union  Mill  Co.  v.  Prenzler,  100 
L»wa,  540,  69  N.  W.  876.  Without  attempt- 
ing to  recite  in  full  the  evidence  relied  upon 
for  defendant  as  tending  to  show  that  the 
ap^^nt  of  plaintiff,  who  acted  in  the  enforce- 
ment of  this  claim,  caused  an  attachment 
to  be  issued  with  the  purpose  of  injuring  de- 
fendant because  it  did  not  immediately  pay 
tiie  amount  of  money  due  when  demanded. 


and  acted  without  any  reasonable  ground 
to  believe  that  defendant  had  any  purpose 
of  defrauding  plaintiff  in  disposing  of  its 
property,  it  is  sufficient  to  say  that  the 
evidence  quite  strongly  tends  to  show  that 
the  action  of  plaintiff's  agent  was  prompted 
by  his  resentment  at  the  defendant  for  not 
at  once  getting  and  paying  over  the  amount 
due,  rather  than  by  any  belief  that  defend- 
ant was  actuated  by  any  fraudulent  pur- 
pose. P.  L.  Fowler,  who  was  in  fact  carry- 
ing on  business  under  the  name  of  the  Iowa 
Hardware  Company,  and  who  was  made 
with  the  company  a  joint  defendant  in  the 
action,  appears  to  have  had  unencumbered 
property  within  this  state  subject  to  ex- 
ecution, In  value  exceeding  the  amount  of 
plaintiff's  entire  claim,  and  there  is  not  the 


berond  the  execution  of  the  bond,  cannot, 
in  an  action  against  the  constable  for  ma- 
licious abuse  of  process,  be  held  beyond  ac- 
ttiil  damages.  Faroux  v.  Corn  well,  40  Tex. 
Civ.  App.  529,  90  S.  W.  537. 

So,  in  Harkleroad  v.  Leonard,  28  Tex. 
Ht.  App.  133,  67  S.  W.  127,  it  was  held 
that  if  the  petition  does  not  allege  malice 
upon  the  part  of  sureties  on  the  attachment 
^'>nd,  they  cannot  be  held  liable  for  exem- 
plary damages. 

And  the  sureties  on  an  attachment  bond, 
having  had  no  other  part  in  the  transac- 
tion beyond  the  execution  of  the  bond,  could 
In  DO  event  be  held  for  anything  l)eyond  the 
actual  damages.  Faroux  v.  Corn  well,  su- 
pra. 

In  Emerson,  T.  &  Co.  v.  Skidmore,  7  Tex. 
Civ.  App.  641,  25  S.  W.  671,  it  was  held  tliat 
the  nu^ties  upon  the  attachment  bond  can- 
not be  held  liable  for  more  than  the  actual 
'iama^s,  although  the  jury  may  hold  the 
principal  liable  lor  exemplary  damages. 

The  bond  creates  and  limits  the  liability 
of  the  surety,  but  not  that  of  the  attuch- 
fflent  plaintiff.  Harkleroad  v.  Leonard,  su- 
pra. This  is  also  true  of  the  sureties  on  the 
bond  of  the  attaching  officer.    Ibid. 

And  in  Mayer  v.  Duke,  72  Tex.  445,  10 
S.  W.  565,  exemplary  damages  were  recov- 
ered against  the  attachment  plaintiffs,  who 
s^  out  the  writ,  and  actual  damages 
against  them  and  the  sureties  on  their  bond 
Md  the  sheriff  who  executed  the  writ. 

In  Union  Mill  Co.  v.  Prenzler,  100  Iowa, 
540,  69  X.  W.  876,  the  suit  was  against 
Wh  the  attachment  plaintiff  and  his  sure- 
tieg  on  the  bond,  and  exemplary  damages 
«re  recovered;  but  no  point  as  to  the  re- 
covery of  such  damages  against  the  sureties 
^a^  made. 

In  a  salt  upon  an  attachment  bond  against 
4  surety,  it  was  held  in  Renkert  v.  Elliott, 
n  Lea,  235,  that  the  surety  would  be  li- 
able only  for  such  damages  as  could  be  re- 
eorered  against  the  principal,  and  if  the  lat- 
^  acted  with  malice  and  a  wanton  disre- 
|srd  of  the  rights  of  the  plaintiff,  then  ex- 
^niplary  damaj^ea  might  be  given* 
»  LJUL(NJ3.) 


Circumstances  under  which  exemplary  dam- 
ages are  recoverable. 

Exemplary  damages  are  allowable  where 
it  clearly  appears  that  the  plaintiff  knew 
that  some  of  the  grounds  alleged  for  ob- 
taining the  attachment  were  fala^e,  and  it 
does  not  appear  that  he  had  reason  to  be- 
lieve that  any  of  them  were  true.  Wright 
v.  Waddell,  89  Iowa,  350,  56  N.  W.  650, 

So,  where  the  plaintiff  knew  for  two  or 
three  months  before  the  writ  of  attach- 
ment was  sued  out  that  the  defendant  con- 
templated removing  from  the  state,  and 
continued  to  sell  him  goods  on  account,  and 
also  took  his  note,  but  alleged  as  a  ground 
for  the  issuance  of  the  attachment  that  the 
contemplated  removal  was  not  known  at  the 
time  the  said  debt  was  contracted  and  the 
notes  executed,  it  was  held  in  Hurlbut,  H. 
&  Co.  V.  Hardenbrook,  85  Iowa,  600,  52 
N.  W.  511,  that  the  plaintiff  was  charge- 
able with  malice,  and  liable  for  exemplary 
damages. 

Punitive  damages  are  allowable  where  an 
attachment  was  sued  out  in  a  case  not  war- 
ranted by  law,  and  on  a  pretended  claim 
which  never  exiscd.  Nachtrieb  v.  Stoner,  1 
Colo.  423. 

And  if  the  plaintiff  satisfied  the  jury  that 
the  attachment  was  sued  out  by  the  defend- 
ant wantonly,  recklessly,  and  wilfully,  for 
the  purpose  of  coercing  the  plaintiff  to  pay 
money  that  it  did  not  owe,  that  would  be 
equivalent  to  proof  of  malice,  and  the  plain- 
tiff would  thereby  lay  the  foundation  to  re- 
cover punitive  damages.  Pittsburg,  J.  ]IS. 
&  E.  R.  Co.  V.  Wakefield  Hardware  Co.  138 
N.  C.  174,  70  S.  E.  571,  3  A.  &  E.  Ann. 
Cas.  720. 

And  the  issue  of  an  attachment  against 
all  the  property  of  a  man  for  a  nonexi st- 
ing debt,  the  seizure  by  the  constable  under 
that  writ  of  the  wife's  property,  and  the  as- 
sent of  the  executive  officers  of  the  defend- 
ant to  that  act,  the  resistance  of  the  wife's 
plea  for  the  return  of  her  property,  and  the 
interference  on  the  part  of  the  agent  of  the 
corporation  with  the  wife's  property,   and 
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slightest  evidence  that  this  property  was 
being  concealed  or  put  beyond  the  reach  of 
his  creditors.  Now,  while  plaintiff  had  the 
perfect  right  to  enforce  its  claim  against 
Fowler,  it  had  no  right  to  do  so  by  suing  an 
attachment,  without  reasonable  ground  to 
believe  that  the  charge  of  intent  to  defraud 
the  plaintiff  was  true,  and  it  had  no  right 
to  coerce  the  defendant  into  payment  by  the 
threat  of  a  wrongful  attachment.  If  its 
agents  in  charge  of  its  business  did  attempt 
to  thus  coerce  Fowler,  their  action  was, 
within  the  meaning  of  the  law,  malicious; 
tiiat  is,  with  the  intent,  design, *or  purpose 
to  injure  him,  as  above  indicated.  We  think 
that  there  can  be  no  doubt  under  the  evi- 
dence that  the  jury  might  properly  find  that 
there  was  an  intent  and  purpose  to  injure 


Fowler  because  he  did  not  promptly  pay 
over  the  money  due  when  demanded,  and 
their  finding  of  exemplary  damages  was  not 
therefore  without  support, 

2.  We  have  more  doubt  as  to  whether  the 
jury  did  not  allow  an  excessive  recovery  on 
defendant's  counterclaim  by  way  of  exem- 
plary damages.  The  amount  of  real  dam- 
age, as  already  indicated,  waA  small;  but 
we  have  recently  said  that,  where  it  appears 
the  attachment  was  sued  out  for  the  pur- 
pose of  harassing  and  annoying  the  defend- 
ant, the  jury  has  a  wide  discretion  in  the 
allowance  of  exemplary  damages.  Tyler  v. 
Bowen,  124  Iowa,  452,  100  N.  W.  505.  It  ia 
true  in  that  case  the  court  attached  impor- 
tance to  evidence  indicating  that  plaintifTs 
claim   was  a   "trumped   up"   affair,  wbich 


his  demand  for  the  return  of  property  to 
which  the  defendant  could  have  no  claim, 
was  held  in  Carey  v.  D.  Wolff  &  Co.  72  N. 
J.  L.  510,  63  Atl.  270,  to  evince  a  deter- 
mination to  force  the  payment  by  the  plain- 
tiff of  a  sum  of  money  not  due  to  the  de- 
fendant, and  to  furnis}\  a  case  for  the  al- 
lowance of  punitive  damages. 

An  affidavit  alleging  non residence,  sworn 
to  without  inquiry  and  recklessly,  and  exe- 
cuted by  an  excessive  seizure  of  property, 
justifies  exemplary  damages.  Tiblier  v.  Al- 
ford,  12  Fed.  262. 

So,  if  the  jury  is  satisfied  that  the  defend- 
ants below  had  sued  out  an  attachment  up- 
on a  demand  that  was  grossly  in  excess  of 
what  they  knew  to  be  due,  and  had  caused 
it  to  be  levied  upon  property  of  great  value 
in  a  foreign  jurisdiction  far  removed  from 
the  debtors  place  of  residence,  the  case  ia 
one  which  warrants  the  assessment  of  puni- 
tive damages.  Tamblvn  v.  Johnston,  62  C. 
C.  A.  601,  126  Fed.  267. 

The  seizure  under  attachment  of  exempt 
property,  with  knowledge  of  the  exemption, 
is  sufficient  to  allow  the  recovery  of  exem- 
plary damages.  Cronfeldt  v.  Arrol,  50 
Minn.  327,  36  Am.  St.  Rep.  648,  52  N.  W. 
857. 

So,  a  cause  of  action  entitling  the  plain- 
tiff to  exemplary  damages  is  shown  by  a  pe- 
tition which  alleged  tlie  unlawful  seizure  of 
the  property  of  the  plaintiff  which  was  ex- 
empt from  seizure,  as  the  defendants  knew 
and  were  informed,  at  a  time  when  the 
plaintiff  and  his  family  were  upon  a  jour- 
ney, and  they  were  compelled  to  walk  a 
long  way  in  consoquence,  and  this  under 
coh>r  of  process  upon  its  face  void,  as  is- 
sued by  a  justice  of  the  peace  in  a  case 
where  he  had  no  jurisdiction.  Craddock 
V.  Goodwin,  54  Tex.  578. 

Parties   who   knowinclv   and   delil)eratelv 

V  ft  » 

cause  an  attachment  to  be  illeirally  servetl 
on  Sunday,  for  the  purpose  of  hoMing  the 
property  within  the  jurisdiction  of  the  court 
initil,  as  they  suj>po<e,  a  perfectly  leiral 
process  can  he  served  on  Monday,  nl>u<e  the 
process  of  the  court,  and  are  justly  li;lble 
to  be  mulcted  in  exemplary  damajjos.  Mor- 
ris v.  Shew,  29  Kan.  661. 
29  L.R.A.(N.S.) 


The  levying  of  an  attachment  merely  be- 
cause the  debtor  failed  to  pay  a  debt,  and 
without  reference  to  whether  grounds  recog- 
nized by  law  as  sufficient  to  authorize  it 
exist,  will  render  the  plaintiff  in  attach- 
ment liable  to  exemplary  damages.  Blum  v. 
Stein,  68  Tex.  608,  5  S.  W.  454. 

In  an  action  for  the  wrongful  seizure  of 
her  property  under  a  process  against  her 
husband,  the  plaintiff  is  entitled  to  exem- 
plary damages,  if  circumstances  of  aggrava- 
tion are  shown.  Chappell  v.  Ellis,  123  N.  C. 
259,  68  Am.  St.  Rep.  822,  31  S.  E.  709. 

Where  the  evidence  disclosed  an  effort 
on  the  part  of  the  plaintiff  to  extort  money 
from  the  defendant  by  removing  his  prop- 
erty beyond  the  boundaries  of  the  state,  and 
refusing  to  return  it  unless  the  defendant 
would  comply  with  the  plaintiff's  demand 
to  pay  for  the  property  which  a  thief  had 
stolen,  and  when  he  refused  to  submit  to 
this  extortion,  instituting  an  attachment 
proceeding  in  the  jurisdiction  to  which  the 
property  had  wrongfully  been  taken  and 
where  the  defendant  did  not  reside,  and  at- 
taching the  property  there  under  judicial 
process  which  had  been  obtained  by  artifice 
and  fraud,  it  was  held  in  Reamer  v.  Mor- 
rison Exp.  Co.  93  Mo.  App.  501,  67  S.  W. 
718,  that  such  conduct  afforded  an  appro- 
priate occasion  for  the  award  of  punitive 
damages. 

Where  creditors,  after  dealing  with  a  man 
for  many  years,   find  him   sick  nigh  unto 
death,    unable   to   transact    business   or  to 
consult  with  anyone  in  reference  to  it,  and 
by  threats  of  legal  process  and  intimidation 
try  to  induce  his  wife  and  daughter  to  turn 
over  some  of  his  property,  and,  failing  in 
this,  sue  out  a  ^\Tit  of  attachment  allcsiin!: 
that    the    defendant   was    about   to   convert 
his  property  or  a  part  thereof  into  momy 
for   the   purpose   of   placing   it  beyond  tl»e 
reach  of  his  c-editors,  it  was  held  in  I'nion 
Mill  Co.  V.  Prenzler,  100  Iowa,  540,  69  N. 
W.  876,  that,  on  a  counterclaim  against  the 
plaintiff    and    his    sureties,    the    jury   were 
\  just i tied  in  finding  that  there  was  no  truth 
whatever  in  the  allegation,  but  that  the  real 
rea<4"»n    for    the    attachment    was    that   the 
creditor*  were  afraid  that  the  debtor  would 
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does  not  appear  in  the  ease  before  us.  In 
Byford  v.  Girton,  90  Iowa,  661,  57  N.  W. 
5HS,  we  sustained  an  allowance  of  $200  by 
w:ijr  of  exemplary  damages,  where  it  ap' 
peared  that  an  attachment  was  unwarranted 
and  resorted  to  more  as  a  means  of  oppres- 
sion or  extortion  than  for  the  preservation 
of  legal  rights,  although,  as  in  the  case  be- 
fore us,  the  actual  damage  was  slight.  In 
Ahrens  v.  Fenton,  138  Iowa,  559,  115  N.  W. 
233,  we  reversed  a  judgment  for  $500  by 
way  of  exemplary  damages  in  an  action  on 
an  attachment  bond,  where  the  real  damage 
was  slight,  as  in  this  case;  but  here  the 
jury  had  allowed  $800  by  way  of  exemplary 
damages,  and  this  the  court  had  reduced  to 
1500,  rendering  judgment  accordingly,  and 
we  thought  that,  as  the  reduction  could  only 

die  and  his  property  would  go  into  the  hands 
of  an  administrator,  and  they  would  have 
to  wait  a  year  for  their  money. 

To  entitle  a  plaintiff  to  exemplary  dam- 
ages for  wrongful  attachment,  it  must  ap- 
pear that  the  creditor  procured  the  attach- 
ment without  any  reasonable  ground  to  be- 
liere  the  truth  of  the  matter  stated  in  the 
affidavit,  and  with  the  intention,  design, 
or  set  purpose  of  injuring  the  debtor.  Nord- 
haus  V.  Peterson  Bros.  54  Iowa,  68,  6  N. 
W.  77. 

Conditions  under  which   punitive  damages 
are  not  recoverable. 

To  justify  a  recovery  of  exemplary  dam- 
ages, the  act  causing  the  injui-y  must  be 
done  with  an  evil  intent,  or  with  the  pur- 
pose of  injuring  the  plaintiff,  or  with  such 
a  wanton  and  reckless  disregard  of  his 
rights  as  evidences  a  wrongful  motive. 
Crjmble  t.  Mulvaney,  21  Colo.  203,  40  Pac. 
499. 

So,  exemplary  damages  are  not  allowable 
where  no  wrong  motive  on  the  part  of  the 
attachment  plaintiff  has  been  shown.     Ibid. 

And  where  the  jury  expressly  found  that 
the  plaintiff  was  not  actuated  by  wilful  and 
malicious  motives  at  the  time  he  sued  out 
the  attachment,  every  element  of  damage 
herond  that  of  actual  compensation  for  the 
wrong  done  is  eliminated  from  the  case. 
Plnmb  ▼.  Woodmansee,  34  Iowa,  116. 

The  mere  fact  that  attachment  creditors 
levied  upon  the  goods  of  a  third  person 
under  the  belief  that  they  belonged  to  the 
debtor,  and  refused  to  deliver  them  up  to  the 
tme  owner  upon  a  writ  of  replevin,  is  not 
eridence  of  malice  sufficient  to  justify  ex- 
emplary damages.  Kussell  y.  Jzevor,  2  111. 
App.  243. 

PnnitivB  damages  are  not  allowed  where 
the  attachment  debtor  was  a  nonresident, 
»Bd  the  attachment  creditor  honestlv, 
though  mistakenly,  believed  that  the  for- 
mer was  in  his  debt  for  a  balance  due  on 
aeeaunt.  Kennedy  v.  Meacham,  18  Fed. 
312, 

The  mere  suing  out  the  process  without 
probable  eiiit9e  and  with  malice  does  not 
29  ULA.(N.8.) 


have  been  made  on  the  ground  that  the  ver- 
dict was  the  result  of  passion  and  prejudice, 
the  trial  court  should  have  set  aside  the 
entire  verdict,  instead  of  reducing  it  in 
amount  and  giving  the  defendant  in  the  at- 
tachment suit  the  option  of  taking  judg- 
ment for  the  reduced  sum.  In  the  absence 
of  any  evidence  of  reasonable  ground  of  be- 
lief on  the  part  of  plaintiff  that  defendant 
Fowler  had  any  purpose  to  defraud  the 
plaintiff,  we  are  disinclined  to  interfere 
with  the  verdict  on  the  ground  that  the  ex- 
emplary damages  allowed  were  excessive,  al- 
though we  confess  to  a  feeling  that  it  went 
to  the  very  verge  of  propriety.  We  reach 
the  same  conclusion  without  further  discus- 
sion as  to  the  allowance  by  the  court  of  $300 
by  way  of  attorneys*  fees. 

authorize  damages  of  any  kind,  where  no 
property  of  the  debtor  was  disturbed.  Bier- 
ing  V.  First  Nat  Bank,  69  Tex.  599,  7  S. 
W.  90. 

Exemplary  damages  are  not  recoverable 
for  injury  to  plaintiff's  business  of  keeping 
a  gambling  house.  Kauffman  v.  Babcock, 
67  Tex.  241,  2  S.  W.  878. 

Exemplary  damages  where  no  actual  dam- 
ages are  awarded. 

No  exemplary  damages  .are  recoverable 
where  no  actual  damages  are  proved.  Hil- 
frich  V.  Meyer,  11  Wash.  186,  39  Pac.  456. 
Actual  damages  must  be  recoverable.  Levy 
V.  Fleischner,  12  Wash.  15,  40  Pac.  384. 

Exemplary  damages  cannot  be  awarded 
unless  there  are  actual  damages  also, — ^mere 
nominal  d|images  are  not  sufficient.  Con- 
nelly V.  White,  122  Iowa,  391,  98  N.  W. 
144. 

Exemplary  damages  will  not  be  allowed 
where  the  allegations  as  to  actual  damages 
are  too  uncertain  and  inadequate  to  admit 
of  proof.  Townsend  v.  Fontenot,  42  La. 
Ann.  890,  8  So.  616. 

Liability  of  principal  where  attachment  was 
sued  out  by  agent. 

A  principal  is  not  liable  for  exemplary 
damages  merely  because  his  agent  acts  ma- 
liciously. 

Thus,  in  Kirksey  v.  Jones,  7  Ala.  622,  it 
was  held  that  a  plaintiff  in  attachment  was 
responsible  for  the  actual  damages  in  the 
wrongful  suing  out  of  an  attachment  by  an 
agent,  but  he  would  not  be  responsible  in 
any  greater  degree  merely  because  his  agent 
was  influenced  by  malicious  motives. 

And  if  the  agent  who  makes  the  affidavit 
and  bond  acts  maliciously  in  so  doing,  his 
malice  will  not  be  imputed  by  presumption 
to  his  principals,  while  his  bad  judgment  in 
wrongfully  suing  out  the  writ  will  be.  Wal- 
lace V,  Finberg,  46  Tex.  35. 

So,  a  plaintiff  in  attachment  who  does 
not  know  that  his  agent  has  wrongfully 
seized  any  of  the  defendant's  property  is 
not  liable  to  the  latter  for  exemplary  dam- 
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3.  Complaint  is  made  that  in  three  in- 
structions the  court  left  it  to  the  jury  to 
say  whether  plaintiff  had  good  cause  to  be- 
lieve that  any  of  the  grounds  of  attachment 
were  true,  with  the  result,  as  claimed,  that 
the  jury  might  have  understood  that  plain- 
tiff would  be  liable  if,  as  to  any  one  of  the 
grounds  of  attachment  alleged,  it  had  not 
good  cause  to  believe  it  to  be  true,  althougli 
as  a  matter  of  fact  it  had  such  cause  of 
belief  as  to  other  grounds.  We  think,  how- 
ever, that  this  criticism  is  without  merit, 
for  in  other  portions  of  the  instructions 
the  jurors  were  specifically  told  that  to  find 
for  defendant,  they  must  find  the  attach- 
ment wrongfully  sued  out,  without  reason- 
able grounds  to  believe  tliat  any  one  of  the 
grounds  of  attachment  set  out  in  the  peti- 
tion were  true.  There  might  be  a  possible 
impropriety  as  to  a  portion  of  one  instruc- 
tion in  the  respect  criticized;  but,  taking 
the  charge  as  a  whole,  there  is  not  the 
slightest  reason  to  suppose  that  the  jurors 


were  misled,  and  it  was  not  necessaTj  there- 
fore to  give  the  instruction  asked  for  plain- 
tiff, which  was  no'  more  persuasive  in  Lis 
favor  than  some  of  those  actually  given. 

4.  By  some  ingenious  interpretation  of 
the  language  of  the  statute,  which  we  do 
not  perhaps  fully  appreciate,  counsel  insi^it 
that  attornevs'  fees  are  not  to  be  allowed  in 
case  of  recovery  for  malicious  suing  out  of 
attachment,  and  that  the  allowance  of  ^3<*u 
attorneys'  fees,  where  the  actual  damage 
shown  was  so  small,  was  on  that  accouut 
excessive;  but  the  cases  cited  in  support  of 
this  contention  are  cases  where  the  actioc 
was  not  on  the  attachment  bond.  The  coun- 
terclaim in  this  case  was  specifically  predi- 
cated upon  the  attachment  bond,  and  the 
statute  declares  that  in  an  action  on  tb< 
bond  "the  plaintiff  therein  may  recover,  if 
he  shows  that  the  attachment  was  wrongful- 
ly sued  out,  and  that  there  was  no  rea^^n- 
able  cause  to  believe  the  ground  upon  which 
the  same  was  issued  to  be  true,  the  actual 


ages.  Heidenheimer  v.  Sides,  67  Tex.  32, 
2  S.  W.  87. 

And  in  Tynburg  v.  Cohen,  67  Tex.  220,  2 
S.  W.  734,  a  charge  was  held  erroneous 
which  authorized  a  verdict  for  exemplary 
damages  against  the  principals  for  the  ma- 
licious acts  of  their  agent  without  any 
knowledge  on  their  part. 

And  a  principal  is  not  liable  for  punitive 
damages  tor  attachment  sued  out  by  his  at- 
torney, where  he  knew  nothing  of  it  un- 
til it  had  been  served,  and,  with  the  first 
opportunity,  dismissed  the  same  at  his  cost. 
Foster  v.  Pitts,  63  Ark.  387,  38  S.  W.  1114. 

But  a  principal  will  be  held  liable  for 
the  malicious  acts  of  his  agent  in  wrong- 
fully suing  out  an  attachment  bond,  where 
the  evidence  shows  that  he  must  have  known 
of  it  and  ratified  it.  Harkleroad  v.  Leon- 
ard, 28  Tex.  Civ.  App.  133,  67  S.  W.  127. 

So,  if  the  grounds  alleged  for  the  writ  are 
false  to  the  knowledge  of  the  agent  of  the 
defendant,  and  the  latter  ratified  and  con- 
firmed the  acts  of  the  agent,  he  is  liable  for 
exemplary  damages.  Jacobs  v.  Crum,  62 
Tex.   401. 

And  if  an  attachment  sued  out  by  an 
agent  was  wrongful  and  without  probable 
cause,  and  the  principal  with  full  knowledge 
ratified  the  act,  then  the  recovery  is  not 
limited  to  actual  damages.  Baldwin  v. 
Walker,  91  Ala.  428,  8  So.  364,  second  ap- 
peal, 94  Ala.  514,  10  So.  391;  Pollock  v. 
Gantt,  69  Ala.  373,  44  Am.  Rep.  619;  Willis 
V.  McNeill,  57  Tex.  465. 

Liability  of  corporation  for  exemplary  dam- 
ages. 

An  action  may  be  maintained  against  a 
corporation  to  recover  damages  for  wrong- 
fully, maliciously,  and  without  just  or 
probable  cause  obtaining  and  levying  an  or- 
der of  attachment  upon  personal  property, 
and  exemplarv  damages  may  be  recovered. 
29  L.R.A.(N.S.) 


Western  News  Co.  v.  Wilmarth,  33  Kan. 
610,  6  Pac.  786. 

So,  a  corporation  may  be  liable  for  ex- 
emplary damages  in  suing  out  a  writ  of 
attachment  wrongfully  and  maliciously,  ev- 
en if  it  acted  through  an  agent.  Jeffer>on 
County  Sav.  Bank  v.  Eborn,  84  Ala.  529,  4 
So.  386;  Emerson  &  T.  Co.  v.  Skidmore,  7 
Tex.  Civ.  App.  641,  25  S.  W.  671. 

So,  also,  in  Carey  v.  D.  Wolff  &  Co.  7i 
N.  J.  L.  510„63  AtL  270,  it  was  held  tliat 
exemplary  damages  might  be  recovers] 
against  a  corporation  for  maliciously  an:3 
without  probable  cause  causing  an  attach- 
ment against  the  plaintiff's  property  to  is- 
sue. 

So,  also,  exemplary  damages  were  al- 
lowed against  a  corporation  in  Hurlbut,  II. 
&  Co.  V.  Hardenbrook,  85  Iowa,  606,  52  N. 
W.  511. 

Liability  of  attaching  ofiicer  for  exemplary 

damages. 

Exemplary  damages  may  be  awardoi 
against  attaching  officers  who,  althouf^b 
they  have  no  personal  acquaintance  with 
or  ill-will  against  the  defendant,  wilfully 
and  knowingly  allow  themselves  to  become 
tools  of  attaching  creditors  whose  object 
is  apparently  malicious,  in  making  an  un- 
lawful levy  in  a  high-handed  and  oppre$si^e 
way.  Giddings  v.  Freedly,  65  L.R.A.  327, 
63  C.  C.  A.  85,  128  Fed.  355. 

The  officer  serving  the  writ  may  lie  liabk 
for  exemplary  damages,  if  his  conduct  i^ 
oppressive  and  he  levies  upon  exempt  prop- 
erty. Brown  v.  Bridges,  70  Tex.  661,  8  S. 
W.  502. 

The  constable  serving  the  writ  is  liable 
for  exemplary  damages  in  knowingly  weir- 
ing exempt  property.  Cronfeldt  v. 'Arrol, 
60  Minn.  327,  36  Am.  St  Rep.  648,  52  X. 
W.  857. 

But  an  officer  is  not  liable  for  exemplair 
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aniages  suataiiied  and  reasonable  aitor- 
pya*  fees  to  be  fixed  by  the  court;  and  if  it 
i  shown  Buch  attachment  was  sued  out 
alieiously,  he  may  recover  exemplary  dam- 
^'*-5.'*      [Iowa  Anno.   Code,   1897,  §  3887.] 

0  authority  is  cited  by  counsel  for  the  con- 
ntion  that  attorneys'  fees  are  to  be  limit- 

1  to  those  reasonable  with  reference  to  the 
itual  damage  sustained.  Of  course,  it  is 
pessary  to  prove  actual  damages  in  order 
>  justify  the  allowance  of  any  attorneys' 
es;  but  where  actual  damages  are  shown, 
id  the  jury  finds  the  attachment  to  have 
en  sued  out  maliciously,  and  allows  ex- 
iplary  damages  on  that  account,  then  sure- 
,  as  we  think,  the  court  should  fix  the  at- 
rneys'  fees  with  reference  to  the  entire 
□ount  recovered  by  the  defendant.  It 
relv  could  not  have  been  the  intention  of 

m 

e  legislature  to  exclude  from  the  consider- 

Ion  of  the  court,  in  fixing  attorneys'  fees 

a  case   where  exemplary  damages  were 

operly  allowed,  a  reasonable  expense,  by 


way  of  attorneys'  fees,  in  proving  the  action 
to  have  been  malicious,  and  exemplary  dam- 
ages to  have  been  properly  included  in  the 
verdict  of  the  jury. 

5.  Error  is  assigned  in  the  sustaining  of 
an  objection  to  a  question  asked  of  a  wit- 
ness for  plaintiff,  as  to  whether  he  submit- 
ted to  counsel,  as  plaintiff^s  agent,  the  facts 
with  reference  to  the  attachment  as  he  had 
stated  them  in  his  evidence;  the  evident 
purpose  being  to  show  advice  of  counsel  as 
negativing  malice.  But  the  question  was 
subsequently  repeated  without  objection 
made,  and  the  answer  was  apparently  as 
full  as  it  could  have  been  to  the  question 
objected  to,  and  we  fail  to  see  any  possible 
prejudice  to  the  plaintiff  in  the  ruling. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

Petition  for  rehearing  denied. 


mages    for    the   malicious   issuance   of   a 
it,  where  he  took  no  part  therein.     Far- 
X  v.  Cornwell,  40  Tex.  Civ.  App.  629,  90 
W.  537. 

And  the  mere  fact  that  an  attachment  is 
iliciously  and  wrongfully  sued  out  will 
t  render  the  officer  executing  it  liable  for 
emplarv  damages.  Mayer  v.  Duke,  72 
X.  445,'  10  S.  VV.  565. 

trice  of  counsel  as  affecting  liability  for 
exemplary   damages. 

Upon  the  general  subject.  Advice  of  coun- 
ts defense  to  an  action  for  malicious 
i^ecution,  see  note  to  Van  Meter  v. 
#s,  18  L.ILA.(N.S.)  47. 
Punitive  damages  are  not  allowable  where 
competent  attorney  advises  the  attach- 
in  t  after  the  attaching  creditor  has  made 
full  and  fair  statement  of  the  facts  to 
n.  Kennedy  y.  Meacham,  18  Fed.  312. 
&o,  where  an  attachment  was  sued  out 
on  the  advise  of  counsel,  with  the  full 
owledge  of  all  of  the  facts  of  the  case, 
i^re  can  be  no  recovery  upon  the  attach- 
iit  bond.  Levy  v.  Fleischner,  12  Wash. 
,  40  Pac.   384. 

Dut  the  liahility  of  a  plaintiff  in  an  at- 
^liment  proceeding  for  exemplary  dam- 
m  is  not  afl'ected  by  the  fact  that  he  acted 
•:d  the   advice  of  counsel,  unless  he  had 

f^nod  faith  made  a  full  and  frank  dis- 
«>ure  of  all  the  facts  within  his  knowl- 
Bv.  Rainey  v.  Kemp  (Tex.  Civ.  App.) 
&  S.  W.  630. 

And  in  Raver  t.  Webster,  3  Iowa,  502,  66 
s.  Dec.  96,  the  court  sustained  an  instruc- 
•c  to  the  jury  to  the  effect  that  the  ad- 
^  of  coiinsel  would  go  to  rebut  the  idea 

malice,  but  the  defendant  must  prove 
at  he  submitted  his  case  to  an  attorney, 
d  that,  on  the  case  submitted,  he  was 
vised  by  the  attorney  that  he  had  a  good 
oAe  of  action  and  a  right  to  sue  out  an 

L.RJL(K^.)  . 


attachment;  if  this  defense  is  proved,  it 
will  save  him  from  exemplary,  but  not 
from  actual,  damages. 

So,  the  advice  of  counsel  is  not  a  defense 
against  a  claim  for  punitive  damages,  un- 
less all  of  the  facts  are  stated  to  the  coun- 
sel. Union  Mill  Co.  v.  Prenzler,  100  Iowa, 
640,  69  N.  W.  876. 

Although  most  of  the  facts  on  which  the 
attorney  advised  the  plaintiff  to  sue  out 
the  attachment  were  within  his  own  knowl- 
edge, and  some  of  them  even  unknown  to 
the  plaintiff,  yet  if  there  were  facts  within 
the  knowledge  of  the  plaintiff,  and  not  per- 
sonally known  to  the  attorney,  which  it 
was  proper  and  necessary  for  the  plaintiff 
to  state  to  him  in  order  that  he  might  be 
fully  advised  as  to  all  of  the  facts  consti- 
tuting the  plaintiff's  claim  for  an  attach- 
ment, it  was  held  in  Hurlbut,  H.  &  Co.  v. 
Hardenbrook,  supra,  that  the  advice  of  coun- 
sel would  not  be  a  defense  to  a  claim  for 
exemplary  damages. 

The  fact  that  attaching  officers  consulted 
the  attorney  of  the  attaching  creditor,  and 
acted  upon  his  advice,  will  not  relieve 
them  of  liability  for  exemplary  damages 
in  a  proper  case,  especially  when  they  ad- 
mitted that  the  circumstances  of  the  case 
were  rather  peculiar  and  required  security 
from  the  attaching  creditor  contrary  to 
their  custom  in  such  actions.  Giddings 
v.  Freedley,  65  L.R.A.  327,  63  C.  C.  A.  86, 
128  Fed.  355. 

Amount  of  exemplary  damages. 

Generally  the  amount  of  exemplary  dam- 
ages is  for  the  jury.  Wright  v.  Waddell, 
89  Iowa,  350,  56  N.  W.  650;  Tamblyn  v. 
Johnston,  62  C.  C.  A.  601,  126  Fed.  267. 

So,  the  court  will  not  interfere,  except 
in  extreme  cases,  with  the  amount  of  ex- 
emplary damages,  as  the  matter  of  allow- 
ing such  damages  and  the  amount  thereof 
rests  peculiarly  with  the  jury.    Union  Mill 
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Co.  V.  Prenzler,  100  Iowa,  640,  69  N.  W. 
876. 

And  before  the  court  can  interfere  with 
an  award  of  exemplary  damages,  it  must 
appear  that  manifest  injustice  has  been 
done.    Walser  v.  Thies,  56  Mo.  89. 

A  judgment  for  $2,000  for  malicious  at- 
tachment of  property  is  not  excessive  where 
the  actual  damages  amounted  to  between 
$700  and  $1,000,  and  in  addition  the  plain- 
tiff's business  was  broken  up.  Lawrence 
V.  Hagerman,  56  111.  68,  8  Am.  Rep.  674. 

Five  hundred  dollars  exemplary  damages 
will  not  be  set  aside  as  excessive  merely 
because  the  actual  damages  were  but  $90, 
where  household  goods  worth  about  $400 
were  detained  from  the  plaintiff  for  thirty- 
four  days,  and  the  charges  of  malice  and  the 
purpose  to  vex,  harass,  and  injure  were  not 
denied.  Ilarkleroad  v.  Leonard,  28  Tex. 
Civ.  App.  133,  07  S.  W.  127. 

One  hundred  thirty-eight  dollars  is  not 
excessive  for  the  wrongful  and  malicious 
seizure  of  exempt  property  of  the  value  of 
$76.  Cronfeldt  v.  Arrol,  50  Minn.  327,  36 
Am.  St.  Rep.  648,  52  N.  W.  857. 

Five  thousand  dollars  exemplary  damages 
are  not  so  excessive  as  to  require  a  reversal 
of  the  judgment,  although  the  actual  dam- 
ages were  only  $170.00,  where  the  attach- 
ment plain tifl  acted  with  great  harshness 
and  with  a  purpose  to  annoy,  harass,  and 
vex  the  defendant.  Union  Mill  Co.  v.  Prenz- 
ler, supra. 

A  judgment  for  damages  of  $760  will  not 
be  disturbed  where  the  defendant  sued  out 
an  attachment  in  a  case  not  warranted  by 
law,  on  a  pretended  claim  that  did  not  ex- 
ist, and  seized  and  sold  property  belonging 
to  the  plaintiff  of  the  value  of  about  $300. 
Nachtrieb  v.  Stoner,  1  Colo.  423. 

Attention  is  also  called  to  several  cases 
fully  set  out  in  the  opinion. 

So,  also,  in  Epps  v.  Hazlewood,  40  Tex. 
Civ.  App.  325,  89  S.  W.  809,  a  verdict  for 
$100  exemplary  damages  was  sustained 
against  a  constable  serving  a  writ  of  at- 
tachment, where  he  took  the  property  of  one 
not  named  in  tlie  writ. 

But  where  the  actual  and  consequential 
damages  amounted  to  over  $1,400,  it  was 
held  in  Tiblier  v.  Alford,  12  Fed.  262,  that 
the  defendant  was  sufficiently  admonished, 
and  that  no  further  exemplary  or  punitive 
damages  were  to  be  allowed,  as  such  dam- 
ages were  not  for  the  purpose  of  rewarding 
the  injured  party,  but  as  a  punishment  to 
deter  others  from  like  conduct. 

In  Texas,  in  considering  exemplary  dam- 
ages, the  jury  may  take  into  consideration 
such  matters  as  loss  of  business,  mental 
suffering,  etc.,  which  are  too  remote  to  be 
considered  under  a  claim  for  actual  dam- 
ages. Trawick  v.  Martin  Brown  Co.  79 
Tex.  461,  14  S.  W.  664;  Kaufman  v.  Arm- 
strong, 74  Tex.  65,  11  S.  W.  1048;  Kirbs  v. 
Provine,  78  Tex.  353,  14  S.  W.  849. 

So,  in  Mayer  v.  Duke,  72  Tex.  445,  10 
S.  W.  666,  the  court  said:  "Our  courts  per- 
mit damages  by  way  of  punishment  in  a 
§  roper  case,  but  also,  in  allowing  exemplary 
amages,  permit  a  recovery  for  losses  too 
29  L.R.A.(N.S.) 


remote  to  be  considered  as  elements  of  strict 
compensation." 

Decisions  in  Washington. 

In  this  state  no  exemplary  damages  are 
allowable  in  any  case  at  common  law  (Spo- 
kane Truck  &  Drav  Co.  v.  Hoefer,  2  Wash. 
46,  11  L.R.A.  689, '26  Am.  St.  Rep.  842,  25 
Pac.  1072),  so  that,  although  the  statute 
expressly  provides  for  exemplary  damages 
in  actions  on  attachment  bonds,  such  dam- 
ages are  not  allowable  where  the  action  is 
at  common  law,  and  not  upon  the  bond. 
McGill  v.  W.  P.  Fuller  &  Co.  45  Wash.  615, 
88  Pac.  1038. 

And  the  exemplary  damages  provided  for 
by  the  statute  are  held  in  I^evy  v.  Fleisch- 
ner,  12  Wash.  15,  40  Pac.  384,  not  to  mean 
damages  by  way  of  punishment,  but  only 
such  actual  damages  aa  could  not  be  as- 
sessed in  the  absence  of  this  provision  un- 
der the  general  law  governing  attachment, 
such  as  damage  to  reputation^  damage  to 
pride  and  to  feeling,  some  of  which  are  more 
or  less  sentimental. 

But  in  the  earlier  case  of  Seattle  Crock- 
ery Co.  V.  Haley,  6  Wash.  302,  36  Am.  St 
Rep.  156,  33  Pac.  650,  the  court  said  that 
the  court  in  the  Hoefer  Case  did  not  un- 
dertake to  say  that  where  the  statute  ex- 
pressly provided  for  them,  punitive  damages 
could  not  be  recovered,  but  the  court  went 
on  to  say:  "In  such  cases  the  rules  laid 
down  in  those  jurisdictions  where  the  dnc- 
trifie  of  punitive  damages  is  accepted  shouhl 
guide  the  courts  and  juries  of  this  state." 

W.  M.   G. 


ARKANSAS   SUPREME   COURT. 

SPAULDING    MANUFACTURING    COM- 
PANY, Appt., 

V. 

S.  A.  GODBOLD. 
(92  Ark.  63,  121  S.  W.  1063.) 

Action  —  parties  —  partnership. 

1.  That  an  action  was  brought  and  judg- 
ment rendered  in  the  name  of  a  partner- 
ship does  not  render  it  void  where  no  ob- 
jection was  made  thereto. 

Deed  —  partnership  —  reformation. 

2.  A  deed  running  to  a  partnership  the 
name  of  which  does  not  include  the  name 

Note.  ^  May   a   partnership   sue   or   be 
sued  in  the  firm  name. 

At  common  law  the  process  and  pleadings 
in  every  action  were  required  to  disclose 
the  Christian  name  and  surname  of  all  the 
parties  thereto,  the  purpose  being  to  render 
judicial  proceedings  certain  and  conclusive 
as  between  the  parties,  and  to  give  full  force 
and  effect  to  the  doctrine  of  re«  judicata. 
This  rule  does  not  apply  to  corporations, 
and  in  some  jurisdictions,  by  statutory  en- 
I  actment,  it  no  longer  applies  to  partner- 
ships.    Cases  controlled  by  these  statutory 
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f  one  of  the  partners,  while  void  at  law, 
lay  be  reformed  iu  equity,  where  the 
roperty  was  in  fact  purchased  by  the  mem- 
en  oi  the  firm  individually,  and  the  deed 
B3  taken  in  the  name  of  the  firm  by  mis- 
ike  of  the  draftsman. 

hcriflT's  deed  —  reformation. 

3.  The  rule  that  equity  will  not  aid  the 
elective  execution  of  statutory  powers  will 
lit  prevent  its  correcting  a  deed  executed  by 
r.P  <>herilT  after  an  execution  sale,  in  which 

partnership  rather  than  the  individual 
iemf>ers  were  named  as  grantee  by  mis- 
ike,  where  the  execution  and  all  proceed- 
tgs  under  it  were  regular  in  all  respects. 

arties  —  sherllT's  deed  —  correction. 

4.  The  sheriff  who  made  a  sale  under 
[ctution,  or  his  successor  in  office,  is  the 
K*'^:<ary  party  in  a  proceeding  to  correct 

deed   which    names    a    partnership    as 


grantee,  rather  than  the  members  who  com- 
pose it. 

(October  18,  1909.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Columbia  Chancery  Court  dismiss- 
ing an  action  brought  to  recover  possession 
of  certain  lands  to  which  plaintiff  alleged 
title  by  virtue  of  a  sheriff's  deed.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stevens  A  Stevens  and  Arthur 
C.  Lyon,  for  appellant: 

The  legal  title  passed,  the  conveyance 
having  been  made  in  the  firm  name. 

Wood  V.  Boyd,  28  Ark.  76. 

The  ambiguity  is  latent,  and  open  to  ex- 
planation by  which  the  real  party  is  dis- 


rovisions  are  not  included  herein.  Where 
)t  changed  by  statute,  the  common-law 
>ctnne  applies  to  partnerships,  and  they 
in  neither  sue  nor  be  sued  in  the  firm 
ur.e,  and  all  suits,  either  by  a  partner- 
lip  or  against  them,  must  be  in  the  in- 
vi'lual  names  of  all  the  members  of  the 
irtnership. 

Ihis  general  doctrine  is  stated  in  the  fol- 
win;;  cases:  Phillips  v.  Holmes  (Ala.)  51 
>.  Gi.');  Johnston  v.  First  Nat.  Bank,  146 
la.  378,  40  So.  78;  Richardson  v.  Smith, 
Kla.  340;  Hinman  v.  Andrews  Opera  Co. 
I  111.  App.  135;  Percival  v.  Groff,  8  Blackf. 
!3;  Armstrong  v.  Robinson,  5  Gill  k  J. 
2;  Van  Natta  v.  Harroun  Real  Estate  Co. 
:i  Mo.  373,  120  S.  W.  738;  Haskins  v.  Al- 
tt,  ]3  Ohio  St.  210;  Smith  v.  Hoover,  39 
'i>  St.  256;  Harris  v.  Water  &  Light  Co. 
).  108  Tenn.  245,  67  S.  W.  811;  Houghton 
hirvear,  10  Tex.  Civ.  App.  383,  30  S.  W. 
3;  Kin*jsland  k  D.  Mfg.  Co.  v.  Mitchell 
t^'x.  Civ.  App.)  36  S.  W.  757;  Western 
I«I<^7.  Co.  V.  Hirsch  (Tex.  Civ.  App.)  84 
W.  394;  Olson  v.  Veazie,  9  Wash.  481, 
Am.  St.  Rep.  855,  37  Pac.  677 ;  Adams  v. 
Jy,  27  Fed.  907;  Carnegie  v.  Hulbert,  3 
<\  A.  391,  10  U.  S.  App.  454,  53  Fed.  10; 
'i»'*t  T.  F.  C.  Austin  Drainage  Excavator 
'•  174  Fed.  668;  Chapman  v.  Barnev,  129 
J^.  ♦577,  32  L.  ed.  800,  9  Sup.  C  t.  Rep.  426; 
Ml  Southern  Fire  Proof  Hotel  Co.  v. 
n",  177  U.  S.  449,  44  L.  cd.  842,  20  Sup. 
.  K<-p.  690;  R.  v.  Harrison,  8  T.  R.  508; 
»lkfr  V.  Rooke,  6  Q.  B.  D.  631. 
In  Louisiana  a  suit  by  a  partnership 
'•nl.i  \>e  in  the  firm  name  as  appearing 
^'-^h  and  represented  by  tlie  individual 
'«'  I «rs,  whose  full  names  should  be  set 
^-  Wolf  ▼.  New  Orleans  Tailor-Made 
'^t«  (o.  52  Ja.  Ann.  1357,  27  So.  893. 
'^"h*on  V,  Smith,  Morris  (Towa)  105,  al- 
f'''-'h  recognizing  this  general  doctrine, 
v»tt'e]e*s  hrld  that,  inasmuch  as  it  was 
''•;*  question  in  that  state,  what  seemed 
tV  ofiiirt  to  be  the  lH»tter  rule  would  be 
ti'''i<hed,  and  a  partnership  would  be 
fn-'tted  in  its  firm  name  to  sue  an  indi- 
'Ual  on  a  claim  contracted  with  it  in  the 
n  name. 
In  line  with  the  doctrine  of  the  foregoing 


cases,  where  the  question  has  been  directly 
raised  by  appeal  or  certiorari,  the  courts 
are  uniform  in  holding  that,  in  the  absence 
of  statutory  authority  to  that  effect,  a  part- 
nership cannot  sue  or  be  sued  in  the  firm 
name,  and  that  a  judgment  rendered  for  or 
against  the  partnership  will  be  reversed  on 
appeal.  Rhea  v.  Rawlings,  3  Cranch,  C.  C. 
256,  Fed.  Cas.  No.  11,737;  Reid  v.  McLeod, 
20  Ala.  576  (proceedings  quashed  on  ap- 
peal) ;  Lanfora  v.  Patton,  44  Ala.  584 
(judgmeqt  by  default  in  favor  of  partner- 
ship reversed  on  appeal  because  in  firm 
name) ;  Moore  v.  Burns,  60  Ala.  269  (facts 
same  as  preceding  case) ;  Day  v.  Cushman, 

2  111.  475    (scire  facias  to  foreclose  mort- 

fage  held  fatally  defective  on  appeal ) ; 
tivingston  v.  Harvey,  10  Ind.  218  (judg- 
ment reversed) ;  Seely  v.  Schenck,  2  N.  J. 
L.  75;  Crandall  v.  Denny,  2  N.  J.  L.  137 
(judgment  reversed  on  appeal  and  set  aside 
as  null  and  void) ;   M'Credy  v.  Vanneman, 

3  N.  J.  L.  870  (judgment  reversed)  ;  Burns 
v.  Hall,  3  N.  J.  L.  984  (judgment  reversed)  ; 
Tomlinson  v.  Burke,  10  K  J.  L.  295  (re- 
versed on  certiorari);  Dunham  v.  Shindler, 
17  Or.  256,  20  Pac.  326  (reversed  on  ap- 
peal) ;  Burden  v.  Cross,  33  Tex.  685  (de- 
fault judgment  reversed  on  appeal). 

It  is  reversible  error  to  take  a  default 
judgment  in  the  name  of  a  partnership  firm, 
the  plaintiffs  in  the  action.  Simmons  v. 
Titche  Bros.  102  Ala.  317,  14  So.  786;  Lan- 
ford  v.  Patton,  supra. 

It  is  a  good  ground  for  demurrer  that  an 
action  by  a  partnership  is  commenced  in  the 
firm  name  and  the  complaint  or  declaration 
is  also  in  the  firm  name,  as  each  party  to 
the  suit  must  Ite  described  accurately  by  his 
Christian  and  surname.  Pollock  v.  Dun- 
ning, 54  Ind.  115;  Blackwell  v.  Reid,  41 
Miss.  102;  Lewis  v.  Cline  (Miss.)  5  So.  112 
(bill  in  equity  by  partnership)  ;  Bentley 
v.  Smith,  3  Caines,  170;  Union  Wire  Co.  v. 
Green,  62  Misc.  551,  115  N.  Y.  Supp.  921. 

The  failure  to  state  the  individual  names 
of  the  partnership  firm,  where  complainants 
in  an  action,  affords  good  ground  for  a  spe- 
cial demurrer,  but  not  for  a  general  demur- 
rer. Rogers  ▼.  Verlander,  30  W.  Va.  619, 
6  S.  E.  847. 
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closed  and  the  deed  treated  as  if  the  names 
were  inserted. 

Cooper  V.  Newton,  68  Ark.  151,  56  S.  W. 
867. 

The  partners  take  an  equitable  title  when 
grantee  is  the  firm  name. 

Murray  v.  Blackledge,  71  N.  C.  492; 
George,  Partn.  p.  112;  PercifuU  v.  Piatt, 
36  Ark.  456;  Cooper  v.  Newton,  68  Ark. 
157,  56  S.  W.  867;  Walker  v.  Miller  139 
N.  C.  448,  1  L.R.A.(N.S.)  157,  111  Am. 
St.  Rep.  805,  52  S.  E.  125,  4  A.  &  E.  Ann. 
Cas.  601 ;  Kelley  v.  Bourne,  15  Or.  476,  16 
Pac.  43. 

The  deed  may  be  reformed. 

Steward  v.  Pettigrew,  28  Ark.  372;  Ta- 
tum  V.  Croom,  60  Ark.  487,  30  S.  W.  885. 

The  deed  is  defective  in  form  merely. 


Gates  V.  Gray,  85  Ark.  25,  122  Am.  Sl 
Rep.  19,  106  S.  W.  947. 

Messsrs.  C.  W.  McKay  and  J.  G.  LUe, 

for  appellee: 

The  deed  was  void  at  law. 

PercifuU  v.  Piatt,  36  Ark.  456. 

The  chancery  court  had  no  jurisdiction 
to  reform  the  sheriff's  deed. 

McCall  V.  White,  73  Ala.  662;  Ware  t. 
Johnson,  55  Mo.  600;  Mason  v.  Wliite,  11 
Barb.  173;  Landon  ▼.  Morris,  75  Ark.  6,  So 
S.  W.  672 ;  Tatum  v.  Croom,  60  Ark.  487,  * 
S.  W.  885;  Russell  y.  Williamson,  67  Ark. 
80,  53  S.  W.  561. 

The  plaintiff  admits  that  he  has  no  valid 
legal  title,  and  to  maintain  the  action^  suck 
a  title  is  necessary. 

15  Cyc.  Law  &  Proc.  p.  17;  Earby's  Dig. 


But  a  suit  in  the  name  of  an  individual, 
although  followed  by  the  abbreviation  "& 
Co.,"  is  good  on  demurrer,  as  it  does  not 
appear  on  the  face  of  the  proceedings  that 
the  suit  is  by  a  firm  or  by  more  than  a  sin- 
gle individual;  to  question  a  suit  on  the 
ground  that  it  is  by  a  partnership  in  a 
firm  name,  the  proceedings  on  their  face 
must  show   that   fact.     Morrison   v.   Tate, 

1  Met.  (Ky.)  609;  Armstrong  v.  Robinson, 
supra;  Brookmire  v.  Rosa,  34  Neb.  227,  51 
N.  W.  840. 

A  petition  by  a  partnership  in  'the  firm 
name,  to  intervene  in  a  proceeding,  is  de- 
fective, and  special  exceptions  thereto  upon 
that  ground  should  be  sustained.  Behan 
V.  Long  (Tex.  Civ.  App.)  30  S.  W.  380. 

A  petition  in  the  name  of  a  partnership, 
without  giving  in  full  the  individual  names 
of  memljers,  is  bad,  and  objection  thereto 
may  be  raised  by  general  demurrer  or  mo- 
tion to  dismiss.  Weisz  v.  Davey,  28  Neb. 
566,  44  N.  W.  470. 

So,  in  Fox  V.  Blue  Grass  Grocery  Co.  22 
Ky.  L.  Rep.  1695,  60  S.  W.  414;  Davis  v. 
Hubbard,  4  Blackf.  50;  and  Hays  v.  Lanier, 
3  Blackf.  322,  suits  by  partnerships  were 
dismissed  upon  motion,  because  in  the  firm 
name. 

Except  in  a  limited  class  of  cases  affected 
by  statutory  provisions,  a  partnership  can- 
not sue  in  the  firm  name,  and  upon  motion 
an  action  so  brought  will  be  dismissed; 
such  motion  may  be  made  the  first  time  in 
the  appellate  court.  Mexican  Mill  v.  Yel- 
low Jacket  Silver  Min.  Co.  4  Nev.  40,  97 
Am.  Dec.  510. 

An  appeal  cannot  be  taken  by  a  partner- 
ship in  the  partnership  name,  and  an  ap- 
peal so  taken  will  on  motion  be  dismissed. 
Johnston  v.  First  Nat.  Bank,  supra. 

A  motion  to  quash  or  a  plea  in  abatement 
to  a  writ  and  declaration  against  the  part- 
nership in  the  partnership  name  will  pre- 
vail. Holland  v.  Butler,  5  Blackf.  2o5.  And 
an  action  by  a  partnership  in  the  firm  name 
will  be  quashed  on  appeal.    Revis  v.  Lamme, 

2  Mo.  207. 

A  writ  of  replevin  in  behalf  of  a  part- 
nership, issued  in  the  firm  name,  is  a  nul- 
lity, and  will  l)e  quashed  upon  motion  of  the 
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defendant.     Smith  v.  Canfield,  8  Mich.  4y3. 

The  objection  that  a  judgment  is  not  in 
the  name  of  the  plaintiffs,  .but  in  the  name 
of  a  firm,  is  no  cause  for  error ;  such  an  ol>- 
jection  should  be  raised  by  plea  in  abate- 
ment.   Marshall  v.  Hill,  8  Yerg.  101. 

The  objection  that  summary  process  is  in 
the  partnership  name,  and  not  in  the  in- 
dividual names  of  the  plaintiffs,  is  good  if 
taken  by  plea  thereto,  but  it  cannot  be  t.ii- 
en  by  motion  for  nonsuitw  Martin  v.  Kelk, 
Cheves,  L.  215. 

Amendment. 

The  failure  to  set  forth  the  individual 
names  of  a  partnership,  in  a  suit  by  «ir 
against  the  partnership,  is  not  necessarily 
fatal,  even  where  objection  to  the  proceeu- 
ings  for  that  reason  is  directly  raised,  as 
the  defect  may  be  cured  by  amendment. 
Loewenberg  v. 'Gilliam,  72  Ark.  314,  79  S. 
W.  1064;  Kleinert  v.  Knoop,  147  Mich.  3^7. 
110  N.  W.  941;  Morgridge  v.  Stoeffer,  14 
N.  D.  430,  104  N.  W.  1112;  Morrison  v. 
Tate,  supra. 

A  petition  by  a  partnership  in  the  fine 
name,  to  intervene  in  a  mechanics'  lien  pr>>- 
ceeding,  may,  upon  objection  being  made 
thereto,  be  amended  by  stating  the  full 
names  of  the  individual  members  of  the  firm. 
Kleinert  v,  Knoop,  supra. 

A  summons  in  a  justice-court  proceeding! 
in  the  name  of  a  partnership  is  a  mere  ir- 
regularity, and  may  be  amended.  Morg- 
ridge V.  Stoeffer,  supra. 

Waiver. 

The  objection  that  the  firm  name  of  a 
partnership,  rather  than  the  individaal; 
names  of  the  members  of  the  firm,  is  usei 
in  a  suit  by  or  against  it,  may  be.  waive*!. 
Thus,  where  action  is  brought  by  a  partner- 
ship in  the  firm  name,  the  objection  that  tin- 
individual  names  of  the  members  of  xrf\ 
firm  do  not  appear  is  waived  by  poinff  t 
trial  on  a  plea  to  the  merits.  Foreman  t. 
Weil  Bros.  98  Ala.  495,  12  So.  815;  Brown- 
son  V.  Metcalfe,  1  Handy  (Ohio)  ISS; 
Afitchell  V.  Railton,  46  Mo.  App.  273;  Por- 
ter V.  Cresson,  10  Serg.  k  R.  257. 
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§  2737;   Percifiill  v.    Piatt,  supra;   Ashley 
V.  Little  Rock,  56  Ark.  391,  19  S.  W.  1058. 

Hart,  J.,  delivered  the  opinion  of  the 
court: 

The  controYersy  in  this  case  is  about  the 
title  to  certain  lands  in  Columbia  county, 
Arkansas.  An  action  in  ejectment  there- 
for was  commenced  by  the  Spaulding  Manu- 
facturing Company  against  S.  A.  Godbold 
n  the  Columbia  circuit  court. 

The  complaint  alleges  that  the  Spaulding 
^lanufacturing  Company  is  a  partnership 
composed  of  H.  W.  Spaulding,  F.  £.  Spauld- 
Dg,  and  £.  H.  Spaulding.  The  deed  relied 
ipon  to  support  the  action  is  a  sheriff's 
Ie«d  under  execution,  and  is  made  an  ex- 
libit  to   the  complaint.     The  deed   recites 


that  the  execution  was  issued  and  came  to 
the  hands  of  the  sheriff  on  the  27th  day  of 
July,  1905;  that  the  Spaulding  Manufac- 
turing Company  obtained  a  judgment 
against  S.  A.  Godbold,  and  that  the  execu- 
tion was  issued  on  that  judgment;  that  the 
levy  and  sale  was  made  under  the  execution, 
and  that  the  Spaulding  Manufacturing  Com- 
pany became  the  purchaser;  that  the  gran- 
tee named  in  the  deed  was  the  Spaulding 
Manufacturing  Company.  The  defendant, 
Godbold,  excepted  to  the  deed  for  the  reason 
that  there  was  no  grantee  named  in  the 
deed.  The  circuit  court  sustained  the  ex- 
ception, and  ordered  that  the  deed  be  strick- 
en from  the  record  for  the  reason  that  it 
was  not  entitled  to  be  used  as  evidence  on 
the  trial  of  the  cause.     The  plaintiff  then 


Where  a  sole  survivor  of  the  partnership 
9  served  with  process,  and  appears  in  un 
Lction  against  the  firm  in  the  firm  name,  a 
udgment  rendered  therein  is  valid  as 
i^ainrit  him.  Easterwood  v.  Burnitt  (Tex. 
.iv.  App.)   126  S.  W.  934. 

A  defendant  goin^  to  trial  on  a  plea  to 
he  merits  of  an  action  by  a  partnership  in 
be  firm  name,  without  objecting  to  the 
letion  upon  that  ground,  cannot  raise  such 
ktirection  upon  error  or  appeal.  Moore  v. 
VatU,  81  Ala.  261,  2  So.  VS, 

A  complaint  in  a  suit  by  a  partnership 
hould  Eet  forth  the  names  of  the  individ- 
laU  composing  the  iinn.  Objection  to  a 
K>mplaint  for  such  defect,  however,  cannot 
«  made  upon  the  trial  of  the  case,  by  ob- 
(Krting  to  the  introduction  of  any  evidence 
»>  the  plaintiff,  on  the  ground  that  there 
.4  no  sufficient  designation  of  the  parties 
•la  in  tiff  in  the  complaint.  Gilman  v.  Cos- 
^n>ve,  22  Cal.  350. 

It  i*  not  reversible  error  for  the  court  up- 
m  a  trial  de  novo  on  appeal  from  the  jus- 
it-^  court,  to  overrule  an  objection  by  the 
iefendant  to  nny  evidence  in  behalf  of  the 
>Ia)ntiff',  on  the  ground  that  the  action  is 
»>  a  partnership,  and  is  in  the  name  of  the 
'.rm  rather  than  the  individual  members 
L'i.-reof.      Conrades  v.  Spink,  38  Mo.  App. 

By  pleading  the  general  issue  to  a  declara- 

ios  by  a  partnership  in  the  firm  name,  the 

iefendant  admits  a  right  to  maintain   the 

^uit    in     such    name.      Maret    v.    Wood,    3 

ranch,  C.  C.  2,  Fed.  Cas.  No.  9067. 

Objection  after  judgment. 

A  judfcment  in  favor  of  or  against  a  firm 
Id  their  firm  name  is  not  void,  but  is  merely 
irrejnilar-  Meyer  v.  Wilson,  166  Tnd.  651, 
r'»  y.  E.  748;  Hopper  v.  Lucas,  86  Ind.  43; 
WfOaujrhey  ▼.  Woods,  106  Ind.  382,  7  N. 
y^  7;  Davis  t.  Kline,  76  Mo.  310;  Ketelsen 
r.  Pratt  Bros.  (Tex.  Civ.  App.)  100  S.  W. 
1172.  Hence,  an  objection  that  an  action 
ru  brought  in  the  name  of  a  partnership, 
iri»tead  of  the  individual  names  of  the  mcm- 
^*ri  of  the  firm,  may  be  waived,  and  will 
\^  coTiMdered  as  waived  unless  made  at  the 
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proper  time;  after  judgment  it  is  too  late. 
Cady  V.  Smith,  12  Neb.  628,  12  N.  W.  95. 
So,  objection  that  an  action  cannot  be 
maintained  against  the  partnership  in  the 
firm  name  is  good  if  taken  in  time,  but  the 
failure  to  set  up  the  individual  names  of 
the  parties  is  merely  an  irregularity  and 
is  cured  by  judgment.  Justice  v.  M'eeker, 
30  Pa.  Super.  Ct.  207;  Seitz  v.  Buffum,  14 
Pa.  69.  A  declaration  against  the  partner- 
ship in  the  firm  name  is  good  after  verdict 
for  plaintiffs,  where  the  defendant  pleaded 
the  general  issue.  Pate  v.  Bacon,  6  Munf. 
219.  An  action  by  a  partnership  in  the  firm 
name  is  good  after  judgment;  objection  that 
suit  is  in  the  firm  name  must  be  raised  by 
plea  in  abatement  in  order  that  it  avail. 
M'Namee  v.  Huffman,  3  Harr.  (Del.)  425. 
Compare  with  Opelika  v.  Daniel,  69  Ala. 
211,  wherein  it  is  said  that  it  is  only  the 
persons  that  compose  a  partnership  of  whom 
the  court  can  take  cognizance  and  serve 
their  process  upon  or  direct  their  orders  or 
personal  decrees  against,  and  hence  when  it 
appears  that  the  name  used  as  a  defendant 
to  a  bill  in  equity  is  not  the  name  of  an 
individual  or  body  corporate,  but  is  that  by 
which  a  number  of  unknown  persons  trans- 
act a  certain  kind  of  business  together, 
the  court  has  no  jurisdiction  of  such  per- 
sons or  authority  to  render  a  decree  against 
theoL 

Collateral  attack. 

It  is  clear  that  where  the  parties  appear 
in  a  suit,  either  by  or  against  a  partner- 
ship, in  the  firm  name,  a  judgment  rendered 
therein  is  not  subject  to  collateral  attack 
on  the  ground  that  the  individual  names  of 
the  partners  nowhere  appear  in  the  pro- 
ceedings, as  such  objection  to  avail  must  l)c 
pleaded  in  abatement  or  raised  in  some  oth- 
er manner  before  judgment.  Ives  v.  Miihl- 
enburg,  135  111.  App.  517.  And  see  cases  su- 
pra under  "Waiver." 

In  Indiana  it  is  held  that  while  a  part- 
nership cannot  sue  or  be  sued  in  its  firm 
name,  and  to  do  so  constitutes  error  for 
which  a  judgment  will  be  rever.*ed  on  ap- 
peal, a  judgment  rendered  in  such  proceed- 
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moved  that  the  cause  be  transferred  to 
equity,  and  as  grounds  stated  that  the  land 
was  purchased  by  the  individual  partners 
at  the  execution  sale,  and  that,  by  mistake 
of  the  draftsman,  the  firm  name,  instead  of 
the  names  of  the  partners,  was  written  in 
the  deed  as  grantee.  They  asked  that  the 
deed  be  reformed,  and  that,  when  so  re- 
formed or  a  new  deed  executed,  the  posses- 
sion of  the  land  be  given  to  them.  The 
court  granted  the  motion,  and  transferred 
the  cause  to  the  chancery  court.  On  motion 
of  the  plaintiff,  the  chancery  court  ordered 
that  the  motion  to  transfer  the  cause  to  the 
chancery  court  be  made  an  amendment  to 
the  complaint.  Whereupon  the  defendant 
demurred  to  the  complaint.  The  court  sus- 
tained the  demurrer,  and  dismissed  the 
action.  The  plaintiff  has  appealed  to  this 
court. 

It  is  contended  by  counsel  for  appellee 
that  the  judgment  recited  in  the  sheriff's 
deed  under  execution  is  void  for  the  reason 
that  it  was  rendered  in  the  firm  name,  and 
not  in  the  ncmaes  of  the  individuals  compos- 
ing the  firm,  and  that  the  deed  therefore 
conveys   no    title.      It    has    been    expressly 


held  in  Missouri  that  judgments  rendered 
in  favor  of  a  firm  by  the  firm  name  are 
not  void.  Davis  v.  Kline,  76  Mo.  310.  See 
also  Conrades  v.  Spink,  38  Mo.  App.  309. 
In  the  case  of  Frisk  v.  Reigelman,  75  Wis. 
499,  17  Am.  St.  Rep.  198,  43  N.  W.  1117, 
44  N.  W.  706,  the  court  said:  "Bringing  the 
action  in  the  firm  name  docs  not  render  the 
judgment  void,  but  is  a  mere  defect  or  ir- 
regularity, which  is  waived  unless  due 
objection  be  made  thereto  before  judgment" 
See  also  15  Enc.  PI.  k  Pr.  pp.  840,  841. 
Section  6093,  Kirby's  Dig.,  provides  that 
the  defendant  may  demur 'to  the  complaint 
where  it  appears  on  its  face  that  the  plain- 
tiff has  not  legal  capacity  to  sue.  In  con- 
struing this  section  in  the  case  of  Petti- 
grew  V.  Washington  County,  43  Ark.  33,  the 
court  held  that  the  judgment  should  have 
been  in  favor  of  the  state,  the  obligee  in  the 
collector's  bond,  or  of  the  county  treasurer, 
the  real  party  in  interest.  The  judgment 
in  fact  was  rendered  in  the  name  of  the 
county.  The  court  said:  "This  was  matter 
of  form  rather  than  of  substance,  and, 
since  the  objection  to  the  plaintiff's  capacity 
to    sue    for    this    demand    was    not    taken 


ing  is  not  void,  and  hence  is  not  subject  to 
collateral  attack.  Mackenzie  v.  School 
Trustees,  72  Ind.  193;  Livingston  v.  Harvey, 
10  Ind.  218;  Hays  v.  Lanier,  3  Blackf.  322. 

A  judgment  by  confession  in  favor  of  a 
partnership  in  the  partnership  name,  while 
irregular,  is  not  a  nullity,  and  it  may  be 
made  the  foundation  of  other  proceedings. 
Jones  V.  Afartin,  5  Blackf.  351. 

A  judgment  in  favor  of  the  plaintiffs  in 
an  action  by  a  partnership  is  not  void,  and 
hence  not  subject  to  collateral  attack.  Smith 
V.  Chenault,  48  Tex.  455;  Corder  v.  Steiner 
(Tex.  Civ.  App.)  54  S.  W.  277;  Stephens  v. 
Turner,  9  Tex.  Civ.  App.  623,  29  S.  W.  937; 
Bennett  v.  Child,  19  Wis.  362,  88  Am.  Dec. 
692;  Frisk  v.  Reigelman,  75  Wis.  499,  17 
Am.  St.  Rep.  198,  43  N.  W.  1117,  44  N.  W. 
766. 

But  a  constructive  service  upon  a  part- 
nership in  attachment  proceedings  against 
it  in  the  name  of  the  firm  is  not  sufficient 
to  confer  jurisdiction  upon  the  court,  where 
the  members  of  the  firm  do  not  individual- 
ly appear;  and  a  judgment  rendered  in  such 
a  proceeding  is  void  and  no  protection  to 
a  garnishee  paying  money  in  a  garnish- 
ment proceeding  based  thereon.  Moses  P. 
Johnson  Machinery  Co.  v.  Watson,  67  Mo. 
App.  629.  See  to  the  same  effect,  Perry- 
Rice  Grocery  Co.  v.  W.  E.  Cr  ad  dock  Grocery 
Co.  34  Tex.  Civ.  App.  442,  78  S.  W.  966. 

Compare  with  Ord  v.  Neiswanger,  post, 
287,  which  holds  that  service  by  publication 
upon  a  nonresident  partner  by  its  firm 
name,  without  specifying  the  individuals 
composing  it,  is  not  void,  and  hence  not  sub- 
ject to  collateral  attack.  And  see  also  note 
to  this  rase. 

Attachment  proceedings,  although  defect- 
ive because  running  against  the  partnership 
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by  its  firm  name,  are  nevertheless  subject 
to  amendment,  and  hence  cannot  be  colls-t- 
erally  attacked  where  the  principal  case  is 
still  open  so  that  an  amendment  in  that 
respect  may  be  had.  Barber  v.  Smith,  41 
Mich.  138,  1  N.  W.  992. 

Where  by  statute  partnerships  are  pro- 
hibited from  doing  business  in  a  fictitious 
name,  and  are  required  to  file  in  a  specified 
office  the  names  of  the  members,  and  are 
prohibited  from  maintaining  an  action  in 
any  court  in  the  state  until  they  have  com- 

Slied  with  this  requirement,  a  judgment  ren- 
ered  in  favor  of  a  partnership  not  comply- 
ing with  this  provision  is  void,  and  will  be 
set  aside  at  the  instance  of  the  debtor  or 
his  creditors.  Cobble  v.  Farmers'  Bank,  63 
Ohio  St.  528,  69  N.  E.  221. 

What  is  sufficient  designation. 

Although  a  partnership  cannot  sue  in  its 
firm  name,  yet  it  is  sufficient  to  sustain  a 
default  judgment  if  the  individual  names 
of  the  partners  are  set  out  in  the  summons 
and  the  complaint  states  the  plaintiff  to  lie 
a  partner  sin*  p.  Greer  v.  Liipfert  Scales  Co. 
156  Ala.  672,  47  So.  307. 

A  complaint  is  not  subject  to  demurrer  on 
the  ground  that  it  describes  plaintiffs,  a 
partnership,  in  the  firm  name,  where  the  in- 
dividual names  of  the  partners  are  also  set 
out  in  the  complaint.  Hatcher  ▼.  Branch, 
141  Ala.  410,  37  So.  690. 

In  a  suit  by  a  partnership  it  is  sufficient 
that  the  firm  name  alone  is  contained  in  the 
citation,  where  the  petition  contains  the  in- 
dividual names  of  the  partners,  the  defend- 
ant appearini?  in  the  action.  Putman  v. 
Wheeler,  65  Tex.  522 ;  DeWalt  v.  Zeigler,  « 
Tex.  Civ.  App.  82,  29  S.  W.  60. 

A.  G.  a 
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her  hj  demurrer  or  answer,  it  must  be 
>med  to  have  been  waived.''  From 
lich  we  deduce  that,  no  objection  having 
;n  made  to  the  judgment  being  taken  in 
)  name  of  Spaulding  Manufacturing  Com- 
Dv  in  the  original  suit,  the  defect  of  par- 
i  was  waived,  and  the  judgment  became 
ralid  one,  upon  which  execution  might 
ue. 

[t  ia  next  objected  that  the  naming  of  the 
lulding  Manufacturing  Company  as  the 
intee  in  the  aherifiTa  deed  under  execu- 
D  renders  the  deed  void.  This  is  not  a 
e  like  that  of  Percifull  v.  Piatt,  36  Ark. 
i,  and  Cooper  v.  Nevrton,  68  Ark.  157,  56 
W.  867,  where  the  style  of  the  firm  in- 
ies  the  name  of  one  of  the  partners,  and 

court  held  that  the  legal  title  was  con- 
ed to  such  partner,  and  that  he  be- 
le  in  equity  a  trustee  for  the  other  part- 
8  to  the  extent  of  their  interest.  In  the 
wnt  case  the  firm  name  includes  the 
ae  of  no  person.  It  is  the  general  rule 
t  a  conveyance  to  a  partnership  by  its 
1  name,  which  does  not  include  the  name 
uij  of  the  partners,  does  not  vest  in  it 

legal  title,  because  the  partnership  is 

recognized  in  law  as  a  person.  Be- 
se  the  deed  is  void  at  law,  it  by  no 
ms  follows  that  the  same  rule  applies 
equity.  The  appellant  alleges  in  its 
*nded  complaint  that  the  individual 
nbers  of  the  firm  were  the  purchasers 
;he  land  at  the  execution  sale,  and  that, 
mistake  of  the  draftsman,  the  name  of 

firm,  instead  of  the  names  of  the  per- 
i  who  composed  the  firm,  was  written 
ihe  deed.  It  is  a  fundamental  principle 
equity  that  it  regards  and  treats  that  as 
K  «i)ich  in  good  conscience  ought  to  be 
ft  and,  as  said  by  ^Ir.  Pomeroy  [Eq. 
■3d  ed.  vol  1,  §  378]:  "It  is  only  by 
:inj  at  the  intent,  rather  than  at  the 
Df  tiiat  equity  is  able  to  treat  that  as 
i  which  in  good  conscience  ought  to  be 

*jain,  it  is  contended  that  a  court  of 
ity  will  refuse  to  aid  the  defective  exe- 
"n  of  statutory  powers,  and  the  cases 
Tatura  V.  Croom,  60  Ark.  487,  30  8.  W. 

and  Landon  v.  Morris,  76  Ark.  6,  86 
^^'  672.  are  cited  to  support  that  con- 
i'"-  In  those  cases  the  mistake  was 
o"ly  in  the  execution  of  the  deed,  but 
****  proceedings  anterior  to  that,  and  up- 
*^)ch  the  sale  was  based.  But  in  the 
^tii  ease  it  will  be  observed  that  there 

DO  irregularity  or  defect  in  the  exe- 
'*n  or  the  proceedings  thereunder,  as  was 
ewe  in  Tatum  v.  Croom  and  Landon  v. 
■^'S  supra;  but  under  the  allegations 
I*  romplaii^t,  the  execution  and  the  pro- 
'j'^gs  under  it  were  regular  in  all  re- 
'^'.  and  the  only   mistake  was  in  the 


execution  of  the  deed  itself.  The  individ- 
uals who  composed  the  firm  are  alleged  to 
have  purchased  the  lands  In  question,  and 
the  primary  object  of  the  action  as  it 
now  stands  under  the  pleadings  is  merely 
to  correct  the  deed  by  inserting  therein  the 
true  names  of  the  grantees.  The  interest 
in  the  land  of  Godbold,  the  execution  debtor, 
was  devested  out  of  him  by  the  sale  under 
the  execution  and  his  subsequent  failure  to 
redeem  within  the  statutory  period;  and  it 
would  be  inequitable  to  deny  appellant  the 
relief  prayed  for.  The  sheriff  who  made 
the  sale,  or  his  successor  in  office,  would  be 
a  necessary  party  to  obtain  the  relief 
prayed. 

The  decree  is  therefore  reversed,  and  the 
cause  remanded,  with  leave  to  appellant  to 
make  such  new  parties  as  they  are  advised 
is  necessary  to  do. 


KANSAS  SUPREBCB  COURT. 

THOMAS  ORD  et  ial.,  Appts., 

V. 

W.   A.   NEISWANGER. 

(81  Kan.  63,  106  Pac.  17.) 

Writ  —  publication  —  partnership  — 
validity. 

1.  Service  by  publication  upon  a  part- 
nership by  its  firm  name,  without  specify- 
ing the  individuals  composing  it,  is  not 
necessarily   void. 

Judgment  —  collateral  attack  —  pnbll- 
catotn  service  on  partnership. 

2.  Where  a  mort<?age  was  executed  to  a 
partnership  composed  of  John  D.  and  Mary 

Headnotes  by  Mason,  J. 


Note.  —  ValUUty  of  conatvuctive  service 
upon  partnership  in  firm  name. 

The  precise  question  as  here  raised  has 
apparently  seldom  been  presented  for  ad- 
judication. It  involves  a  somewhat  differ- 
ent question  than  that  raised  in  Spaulding 
Mfg.  Co.  V.  Godbold,  ante,  282,  as  to  the 
right  to  sue  a  partnership  in  the  firm  name. 
Of  course,  that  question  is  involved  to  the 
extent  that  if  it  should  be  held  that  a  part- 
nership could  not  be  sued  by  its  firm  name, 
and  that  a  judgment  rendered  in  such  a 
suit  against  the  partnership,  in  the  absence 
of  a  general  appearance  by  it,  would  be 
absolutely  void,  thai  would  dispose  of  the 
question  now  under  consideration,  but  as 
shown  in  the  note  to  that  case  and  as  held 
in  Obd  v.  Nriswanger,  in  many  jurisdic- 
tions at  least,  such  a  judgment  is  not  ab- 
solutely void,  but  is  irregular  merely.  In 
those  jurisdictions,  the  question  now  raised 
goes  beyond  the  j^eneral  question  as  to  the 
right  to  sue  a  partnership  in  the  firm  name, 
and  touches  the  right  to  make  constructive 
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Knox,  the  grantees  being  therein  described 
only  by  their  firm  style  of  "John  D.  Knox 
&  Co./*  and  a  tax-deed  holder  thereafter 
obtained  a  default  decree  quieting  title  to 
the  mortgaged  property,  based  upon  service 
by  publication,  in  an  action  in  which  the 
mortgagees  were  referred  to  throughout 
merely  as  "John  D.  Knox  &  Co.,'*  the  judg- 
ment is  not  open  to  a  collateral  attack  on 
account  of  the  failure  of  the  publication 
notice  and  other  portions  of  the  record  to 
name  the  mortgagees  individually  or  to 
describe  them  more  definitely. 

Tax  deed  —  construction  —  bid  by  coun- 
ty—presumptive amount. 

3.  A  recital  in  a  tax  deed  over  five  years 
old,  that  the  land  conveyed,  when  offered 
at  the  tax  sale,  coulcf  not  be  sold  for  a 
stated  sum,  being  the  whole  amount  against 
it,   and   was  bid   off  by  the   treasurer   for 


the  county,   sufficiently  shows  the  smonnt 
for  which  it  was  so  bid  off. 

Same  —  presumptive  asslgrnment  of  cer- 
tificate. 

4.  A  tax  deed  over  five  years  old,  which 
recites  that  property  was  originally  bid 
in  by  the  county  treasurer,  that  thereafter 
an  individual  paid  him  an  amount  equal 
to  the  cost  of  redemption,  and  that  the 
"purchaser"  afterwards  paid  the  subse- 
quent taxes,  is  not  rendered  void  because 
it  contains  no  recital  that  the  county  clerk 
assigned  the  tax-sale  certificate.  That  the 
assignment  was  made  may  be  inferred  from 
the  fact  that  the  person  paying  the  money 
is  referred  to  as  the  purchaser. 

(November  6,  1909.) 


service  upon  a  partnership  in  the  firm 
name.  The  right  to  make  constructive 
service  of  process  in  any  case  is  statutory, 
and  the  statutes  authorizing  such  service 
are  strictly  construed,  and  must  be  sub- 
stantially followed;  hence  the  further  ques- 
tion raised  in  such  cases  is  whether  con- 
structive service  upon  a  partnership  in  the 
firm  name  is  such  a  compliance  with  the 
statute  authorizing  constructive  service  as 
to  give  the  court  jurisdiction. 

In  Moses  P.  Johnson  Machinery  Co.  v. 
Watson,  57  Mo.  App.  029,  it  was  held  that 
constructive  service  upon  a  partnership  in 
attachment  proceedings  against  it  in  the 
name  of  the  firm  was  not  sufficient  to  con- 
fer jurisdiction  upon  the  court  where  the 
members  of  the  firm  did  not  individually 
appear,  and  hence  a  judgment  rendered  in 
such  proceeding  was  void  and  afforded  no 
protection  to  a  garnishee  paying  money  in 
a  garnishment  proceeding  based  thereon. 

It  was  also  held  in  Perrv-Rice  Grocery 
Co.  V.  W.  E.  Craddock  Grocery  Co.  34  Tex. 
Civ.  App.  442,  78  S.  W.  900,  that  construc- 
tive service  of  process  upon  a  nonresident 
partnership  conferred  no  jurisdiction  upon 
tlie  court  where  the  process  or  notice  served 
was  in  the  firm  name  of  the  defendants, 
rather  than  in  their  individual  names,  and 
the  fact  that  property  of  the  partnership 
was  attached  within  tJie  state  was  held  not 
to  cure  the  defect.  It  was  further  held 
that  after  service  the  process  could  not  be 
amended  by  inserting  the  individual  names 
of  the  defendants,  without  notice  to  them 
or  service  upon  them  of  tlie  amended 
process.  It  seems,  however,  that  process 
in  favor  of  a  partnership  in  the  firm  name, 
although  constructively  served  upon  the  de- 
fendants, may  be  amended  by  inserting  the 
individual  names  of  the  plaintiffs.  See 
Frisk  v.  Reigehnan,  infra. 

In  Smith  v.  Hoover,  39  Ohio  St.  249,  con- 
structive service  of  process  on  a  foreign 
partnership  by  attachment  of  the  firm  prop- 
erty and  publication  was  also  held  invalid 
because  in  the  firm  name.  It  was  sought 
to  sustain  the  proceeding  by  bringing  it 
within  the  provision  of  a  special  statute 
authorizing  suits  against  partnerships  in 
29  L.R.A.(N.S.) 


the  firm  name.  This  statute,  however,  was 
held  not  to  apply,  because  it  contained  a 
special  mode  for  acquiring  jurisdiction  by 
service  of  process  in  a  prescribed  manner, 
which  was  exclusive  and  which  was  not 
followed. 

In  Fox  V.  Blue  Grass  Grocery  Co.  22 
Ky.  L.  Rep.  1095,  00  S.  VV.  414,  however, 
it  was  said  that  in  a  suit  against  a  non- 
resident partnership  in  its  firm  name  serv- 
ice of  process  upon  it  in  such  name  did  not 
render  the  proceedings  invalid.  It  was  con- 
ceded, however,  that  in  such  cases  process 
should  run  against  the  individuals. 

The  question  was  also  raised  in  George 
Norris  Co.  v.  S.  H.  Levin's  Sons,  81  S.  C. 
30,  01  S.  E.  n03  (cited  in  Ord  v.  Xhs- 
wanger),  wherein  constructive  service  of 
process  upon  a  partnership  in  a  suit  com- 
menced against  it  in  the  firm  name  was 
held  to  be  in  compliance  with  the  Code 
provisions  relative  to  service  in  such  cases, 
and  hence  valid. 

It  has  been  held  that  the  defect  in  pro- 
ceedings arising  from  constructive  service 
of  process  upon  a  partnership  in  the  firm 
name  may  be  waived  by  the  partnership. 
DeLeon  v.  Heller,  77  Ga.  743.  This  case 
held  that  failure  to  set  out  an  affidavit  of 
attachment  in  the  individual  names  of  a 
foreign  partnership  would  not  defeat  and 
render  void  the  attachment  process  where 
the  partnership  replevied  the  attached 
property  by  the  same  name  used  in  the 
affidavit  for  attachment,  the  court  declar- 
ing this  to  be  the  equivalent  of  an  appear- 
ance by  the  partnership,  and  announcing 
readiness  to  plead  to  the  declaration  wh«eu 
filed. 

Constructive  service  of  process  in  a  suit 
by  a  partnership,  defective  because  run- 
ning in  the  firm  name,  may  be  amended 
before  judgment  by  inserting  in  the  place 
of  the  firm  name  the  names  of  the  partners 
as  the  plaintiffs  in  the  action.  Frisk  v. 
Reigelman,  75  Wis.  499,  17  Am.  St.  Rep. 
198,  43  N.  W.  1117,  44  N.  W.  7G0.  But 
process  against  a  partnership  in  the  firm 
name  cannot  be  amended  without  notice. 
Perry-Rice  Grocery  Co.  v.  W.  E.  Craddock 
Grocery  Co.  supra.  A.  G.  S, 
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APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Finney  County 
foreclosing  a  mortgage  on  certain  real  es- 
tate.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Foster,  E>rans,  &  l>unn  for  ap- 
pellants. 

^lessrs.  ITHieeler  &  Switzer,  for  appel- 
lee: 

A  partnership  cannot  be  proceeded  against 
in  the  firm  name  alone,  in  the  absence  of  a 
statutory  provision  so  permitting. 

22  Am.  &  Eng.  Enc.  Law,  pp.  76,  76; 
Closes  1'.  Johnson  Machinery  Co.  ▼.  Wat- 
son, 57  Mo.  App.  629;  Sheffield  v.  Barber, 
14  R.  I.  263;  Frank  v.  Tatum,  87  Tex.  204, 
25  S.  W.  409;  Reid  v.  McLeod,  20  Ala.  576. 

The  tax  deed  was  void  upon  its  face  be- 
rau^  it  did  not  show  thereon  the  amount  for 
which  the  land  was  bid  off  to  the  county. 

Kobidoux  V.  Munson,  75  Kan.  207,  88  Pac. 
10S5. 

The  tax  deed  was  void  because  it  did  not 
show  upon  ita  face  that  the  county  clerk 
tver  assigned  the  tax-sale  certificate  to  the 
person  to  whom  the  deed  was  issued. 

Douglass  V.  Wilson,  31  Kan.  565,  3  Pac. 
330;  Duncan  v.  Gillette,  37  Kan.  156,  14 
Pac  479. 

Mason,  J.,  delivered  the  opinion  of  the 
wurt: 

An  action  to  foreclose  a  real  estate  mort- 
is i$re  executed  to  John  D.  Knox  k  Co.,  a 
partnership  composed  of  John  D.  and  Mary 
Knox,  was  brought  by  W.  A.  Neiswanger,  an 
M-signee  of  the  firm.  Thomas  Ord  and 
Charles  H.  Swope  defended  on  the  ground 
that  they  held  under  a  tax  deed,  which  was 
l*ood  upon  its  face  and  had  been  of  record 
for  more  than  five  years,  and  also  under  a 
decree  quieting  title  against  the  mortgagees. 
Die  trial  court  held  that  the  tax  deed  was 
invalid  upon  its  face,  and  that  the  decree 
ras  void.  This  proceeding  is  brought  to 
review  the  judgment  based  upon  these  rul- 
ings. 

The  objection  made  to  the  decree  quiet- 
ing title  is  that  it  was  based  upon  publi- 
Httion  service  directed  merely  to  "John  D. 
FCnox  &  Co.,**  and  throughout  the  proceed - 
tc<r^  the  mortgagees  were  described  in  that 
ray,  as  they  were  in  the  mortgage,  with- 
out further  attempt  to  designate  the  mem- 
i)eri%  composing  the  firm.  Counsel  for  the 
iA«)^ee  of  the  mortgage  rely  largely  upon 
yi'i-es  P.  Johnson  Machinery  Co.  v.  Wat- 
KVR.  57  Mo.  App.  629,  634,  which  is  indeed 
ncactly  to  tbe  purpose,  and  supports  their 
Dontention.  That  decision,  however,  is  en- 
litK-d  to  weight  only  so  far  as  it  is  sup- 
ported by  sound  reason  or  authority.  Its 
irruundff  are  thus  stated  in  the  opinion: 
'In  the  absence  of  a  statute  authorizing  it, 
29  L.R-A.(N.a) 


a  firm  can  only  be  sued  in  the  individual 
names  of  its  members.  This  rule  rests  on 
the  principle  that  a  firm  has  no  legal  exist- 
ence apart  from  its  members.  It  is  a  mere 
ideal  entity."  In  support  of  this  statement 
nine  cases  are  cited.  One  of  them  (Mexican 
Mill  V.  Yellow  Jacket  Silver  Min.  Co.  4  Nev. 
40,  97  Am.  Dec.  510)  is  clearly  in  point. 
It  holds  that  an  attempt  to  begin  an  action 
in  a  firm  name  is  a  nullity,  the  pleading 
being  incapable  of  amendment.  The  five 
Missouri  cases  are  explicitly  to  the  con- 
trary, all  holding  that  such  a  defect  can 
be  corrected  by  amendment.  One  of  them 
(Fowler  v.  Williams,  62  Mo.  403)  adds  that 
the  defect  is  waived  unless  a  timely  objec- 
tion is  made,  and  another  (Conrades  ▼. 
Spink,  38  Mo.  App.  309)  that  a  judgment 
will  not  be  reversed  even  when  such  ob- 
jection is  made  and  overruled  by  the  trial 
court.  In  each  of  the  other  three  remain- 
ing cases  the  attack  on  the  judgment  was 
direct. 

The  argument  based  upon  the  theory  that 
a  partnership  has  no  legal  entity  apart 
from  the  members  composing  it  is  opposed 
to  the  modern  tendency  to  give  formal  rec- 
ognition to  the  actual  fact  that  in  many 
respects  the  firm  has  an  independent  status 
of  its  own.  "While  it  has  been  stated 
broadly  that  a  partnership  is  but  a  relation, 
and  is  not  a  legal  being  distinct  from  the 
members  who  compose  it,  still  the  law  does 
take  note  on  a  wide  scale  of  partnership  as 
a  legal  entity,  and  regards  it  as  a  unit  both 
of  rights  and  obligations,  and  there  is  a 
general  tendency  at  this  day  to  complete 
the  recognition  of  a  partnership  as  a  body 
of  itself  with  its  own  means  appointed  to 
its  own  debts."  30  Cyc.  Law  k  Proc«  p.  422. 
As  early  as  1841  the  supreme  court  of  Iowa 
noted  this  tendency,  and  expressed  its  ap- 
proval in  these  words:  "No  very  weighty 
argument  against  allowing  suits  to  be 
brought  in  this  manner  (in  a  firm  name) 
can  be  drawn  from  any  other  source  than 
that  of  precedent.  The  defendant  dealt 
with  the  plaintiffs  in  their  partnership 
capacity  and  under  their  partnership  name. 
He  could  not  therefore  be  surprised  by  the 
suit  being  commenced  by  them  under  that 
name.  A  recovery  in  the  present  action 
would  be  quite  as  effectual  a  bar  to  a  subse- 
quent suit  for  the  same  demand  as  though 
the  names  of  the  partners  had  been  par- 
ticularly set  forth.  Formerly  the  courts 
were  fastidious  in  requiring  the  names  of 
the  partners  to  be  particularly  set  forth  and 
proved,  and  in  regarding  a  failure  in  this 
respect  as  a  fatal  defect  at  any  stage  of  the 
proceedings;  but  this  strict  rule  has  been 
continually  undergoing  modifications,  in 
order  to  encourage  and  facilitate  the  opera- 
tions of  mercantile  trafiic  If  this  could 
19 
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beoome  a  new  question  in  the  states  of  the 
Union,  or  even  in  England,  we  believe  the 
courts  would  reg^ard  mercantile  partnerships 
as  persons  in  law  capable  of  sustaining  or 
defending  suits  when  brought  by  or  against 
them  in  that  capacity.  We  are  now  in  that 
very  situation,  and  we  think  it  better  to  lay 
down  such  a  rule  in  the  conunencement  as 
will  not  require  continual  alteration.  This 
rule  will  be  to  permit  the  plaintiff  to  make 
his  legal  demand  for  payment  under  the 
very  name  by  which  the  credit  was  given." 
Johnson  v.  Smith,  Morris  (Iowa)  105,  106. 
The  following  cases  affirm  the  absolute  in- 
capacity of  a  firm  as  such  to  participate  in 
litigation:  Sheffield  v.  Barber,  14  R.  I.  263; 
Reid  V.  Mr^  — d,  20  Ala.  676;  Frank  v. 
Tatum,  87  x.a.  204,  26  S.  W.  409.  On  the 
other  hand,  it  was  said  in  Blue  Grass  Can- 
ning Co.  ▼.  Wardman,  103  Tenn.  179,  181, 
62  S.  W.  137,  138  (although  the  statement 
was  not  necessary  to  the  decision) :  "The 
plaintiffs  in « error  were  sued  in  their 
firm  name,  and  publication  was  made  for 
them  in  that  name.  While  it  would  have 
been  proper,  for  greater  regularity  and  cer- 
tainty, that  the  names  of  the  members  of 
the  firm  should  have  been  given  in  the 
original  papers,  yet  the  omission  of  their 
names  did  not  make  the  process  void."  In 
George  Norris  Co.  v.  8.  H.  Levin's  Sons, 
81  S.  C.  36,  61  S.  E.  1103,  a  return  of  for- 
eign service  on  a  firm  by  notice  to  one  of 
its  members,  the  others  not  being  named, 
was  held  sufficient,  and  the  use  of  the  firm 
name  alone  in  the  designation  of  the  par- 
ties has  often  been  held  to  be  a  mere  ir- 
regularity.   15  Enc.  PI.  &  Pr.  pp.  840,  841. 

In  the  present  case  every  practical  pur- 
pose of  a  publication  summons  was  sub- 
served by  the  procedure  adopted.  The  mort- 
gage had  been  taken  by  the  firm  under  the 
designation  of  ''John  D.  Knox  &  Co."  The 
published  notice  addressed  in  the  same  man- 
ner conveyed  the  necessary  information  as 
well  as  though  the  names  of  the  partners 
had  been  stated.  In  this  instance  it  might 
have  been  practicable  to  learn  the  names  of 
the  partners,  but  in  another  that  might  be 
difficult  or  impossible.  If  the  service  at- 
tempted was  entirely  ineffectual,  it  must  be 
because  the  firm,  as  such,  had  no  capacity 
to  be  sued,  not  because  it  had  not  received 
constructive  notice  in  the  manner  prescribed 
by  the  statute.  We  think  the  use  of  the 
firm  name  alone  was  only  an  irregularity, 
and  did  not  render  either  the  service  or  the 
judgment  void. 

Moreover,  we  conclude  also  that,  in  view 
of  the  liberal  interpretation  to  which  its 
age  entitles  it,  the  tax  deed  is  good  upon 
its  face.  Two  defects  are  pointed  out: 
That  it  does  not  show  the  amount  for  which 
the  land  was  bid  in  by  the  county  treasurer, 
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nor  that  the  county  clerk  ever  assigned  t 
tax-sale  certificate  to  the  person  to  whom 
the  deed  was  issued.  The  deed,  after  re- 
citing that  the  property  was  offered  at  the 
tax  sale  for  the  amount  due  against  it,  con- 
tinues: "And;  whereas,  at  the  place  afore- 
said, said  property  could  not  be  sold  for 
the  simi  of  $9.42,  being  the  whole  amount  of 
tax  and  charges  thereon,  the  same  was  hid 
off  by  the  county  treasurer  for  said  county." 
This  sufficiently  implies  that  the  land  was 
bid  off  by  a  county  treasurer  for  $9.42,  the 
amount  for  which  it  had  been  offered.  The 
situation  is  very  different  from  that  pre- 
sented in  Robidoux  v.  Munson,  75  Kan.  207, 
88  Pac.  1085,  where  there  was  nothing  to 
show  what  amount  was  chargeable  to  the 
land  at  the  time  of  the  sale.  The  amount 
due  against  the  delinquent  property,  the 
amount  for  which  it  is  offered,  and  the 
amount  for  which  the  treasurer  bids  it  in 
for  the  county,  are  necessarily  all  the  same. 
The  statut<}ry  form  (Gen.  Stat  1901,  § 
7676)  adapted  to  the  conditions  here  pre- 
sented provides  a  blank  for  stating  this 
amount  in  dollars  and  cents  in  but  one 
place,  and  that  is  in  connection  with  the  re- 
cital of  the  amount  bid  by  the  treasurer. 
In  Robidoux  v.  Munson  the  statutory  form 
was  otherwise  followed;  but  this  blank  was 
not  filled,  nor  were  the  figures  given  else- 
where in  the  deed.  Here,  however,  while  the 
figures  are  not  found  in  the  place  indicated 
by  the  statute,  they  are  volunteered  in  con- 
nection with  the  statement  that  the  prop- 
erty could  not  be  sold  for  the  amount 
against  it,  and  the  deed  therefore  supplies 
all  the  information  required. 

The  deed  recites  that,  after  the  property 
had  been  bid  in  by  the  treasurer  for  the 
county,  one  J.  R.  Myers  paid  to  the  treas- 
urer a  sum  equal  to  the  cost  of  redemption, 
but  fails  to  add  that  the  county  clerk  as- 
signed the  certificate  of  sale  to  him.  That 
being  a  formal  recital,  relating  to  a  pro- 
ceeding which  is  the  same  in  all  tax  sales 
of  the  same  class,  may  perhaps  be  more 
readily  supplied  by  inference  than  if  it  con- 
cerned data  applicable  to  this  particular 
transaction,  such  as  the  date  or  amount  of 
a  payment.  Tlie  suggestion  is  made  that, 
inasmuch  as  it  was  the  duty  of  the  clerk 
to  execute  an  assignment  whenever  the  treas- 
urer received  the  money,  it  may  be  pre- 
sumed, in  aid  of  the  tax  deed,  that  the  act 
was  performed.  It  is  not  necessary,  how- 
ever, to  rely  merely  upon  this  presumption. 
There  is  a  further  recital  that  the  taxes 
for  the  subsequent  years  were  paid  by  the 
"purchaser,"  manifestly  referring  to  Myers, 
who  was  the  grantee  in  the  deed.  One  does 
not  become  a  purchaser  by  simply  paying  a 
sum  of  money  to  the  county  treasurer,  but 
by  making  such  payment  and  receiving  in 
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vturn  an  assignmeiit  of  the  tax-sale  oertifi- 
ate.  The  recital  that  the  subsequent  taxes 
rere  paid  by  the  purchaser  fairly  implies 
hat  such  an  assignment  had  been  made. 
The  judgment  is  reversed,  and  the  cause 
emanded  for  farther  proceedings  in  accord- 
nce  herewith. 

All  the  Justices  concur. 

Petition  for  rehearing  denied. 


GEORGIA  SUPREME  COURT. 

iARY  COOPER,  by  Next  Friend,  Plff.  in 

Err., 
T. 

OTCHELL     INVESTMENT     COMPANY 

et  al. 


r.  H.  MITCHELL  et  al.,  Exrs.,  etc,  of 
Thomas  CL  Mitchell,  Deceased,  Plffs.  in 
£rr.y 

▼. 

SAME. 

(133  Ga,  769,  66  S.  E.  1090.) 

nil  —  devise  to'  children  and  their 
children  after  them  —  estate  created. 

L  By  one  item  in  his  will  a  testator, 
ho  died  in  1903,  devised  and  bequeathed 
^rUin  land  and  personalty  "to  my  chil- 
ren  by  my  first  wife  and  their  children 
fter  them."  Held,  that  such  devise  did 
vt  create  an  absolute  fee-simple  estate  in 
dsughter  of  the  testator  by  his  first  wife, 
hich  daughter  was  living  at  his  death 
id  had  one  child,  who  was  also  in  life; 
it  it  create  a  life  estate  in  the  daughter 
)  to  such  share,  with  remainder  over, 
tere  being  nothing  in  the  will  to  show  a 
fferent  intent. 

^a|  Nothing  in  the  other  items  of  the 
ill  indicated  a  different  intention. 
lb)  A  child  of  the  daughter  of  the  tes- 
ter, m  es9€  at  the  death  of  the  testator, 
ok  a  vested  remainder  estate,  subject  to 
•ra  and  let  in  children  of  the  daughter 
>ni  after  the  testator's  death  and  during 
t  continuance  of  the  life  estate. 
>e)  The  presiding  judge  having  held 
At  a  fee-stmple  interest  vested  in  the 
ushter  of  the  testator,  and  that  neither 
T  child  living  at  the  time  of  the  death  of 
c  testator  nor  her  children  born  there- 
ter  and  during  the  lifetime  of  the  life 
Rant  took  any  interest  under  the  will, 
^  having  expressly  based  his  judgment 

Hetdnotes  by  Lumpkin,  J. 

^oce.  — The  qoestion  involved  in  the  case 
>^e  reported,  as  to  the  estate  created  by 
drriBe  to  one  and  his  children  after  him, 
covered  in  a  note  in  12  L.R.A.(N.S.) 
^.  OB  '^Giildren"  mm  a  word  of  purchase 
•  limitation. 


refusing  an  injunction  on  that  ground,  this 
was  erroneous. 

Trusts  ^  trustees  for  vested  remainder- 
men —  executors  as  ^  appointment. 

2.  The  executors  having  discharged  their 
duties,  paid  the  debts  of  the  estate,  as- 
sented to  the  legacy,  and  made  a  deed  to 
the  life  tenant,  subject  to  the  terms  of  the 
will,  and  the  remainder  estate  of  the  chil- 
dren of  the  testator's  daughter  being  vest- 
ed, though  subject  to  open  and  admit  oth- 
ers during  the  life  estate,  there  was  no 
reason  to  appoint  the  executors  trustees  or 
grant  an  injunction  at  their  instance. 

(February  16,  1910.) 

ERROR  to  the  Superior  Court  for  Thom- 
as County  to  review  judgments  in  de- 
fendants' favor  in  suit  to  enjoin  a  certain 
sale  and  conveyance  of  land  alleged  to  be 
imlawful  under  the  will  of  Thomas  C.  Mit- 
chell, deceased.  First  case  reversed,  second 
case  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  A.  Roddenbery  and  Charles 
P.  Hansen  for  plaintiffs  in  error. 

Messrs.  Bennet  &  Conyers  for  defend- 
ants in  error. 

Lumpkin,  J.,  delivered  the  opinion  of 
the  court: 

Mary  Cooper,  by  her  next  friend,  brought 
her  equitable  petition  against  the  Mitchell 
Investment  Company  and  her  mother,  Mrs. 
Daisy  M.  Cooper,  seeking  to  enjoin  the  mak- 
ing of  a  sale  and  conveyance  in  fee  simple 
of  certain  land,  in  which  it  was  claimed  that 
Mrs.  Cooper  had  only  a  life  interest,  with 
remainder  over  to  the  plaintiff,  under  the 
will  of  Thomas  G.  Mitchell,  who  died  in 
1903.  The  executors  of  the  testator  also 
filed  an  equitable  petition  to  enjoin  the 
sale,  alleging  that  children  of  Mrs.  Cooper, 
born  after  the  death  of  the  testator,  took 
an  interest  in  the  remainder.  The  court 
refused  the  injunction  in  each  case,  on  the 
express  ground  that,  under  a  proper  con- 
struction of  the  will,  Mrs.  Cooper,  the 
daughter  of  the  testator,  took  a  fee-simple 
estate  in  the  property  involved  in  the  con- 
troversy, and  not  a  life  estate  with  remain- 
der over  to  her  children,  so  that  neither 
her  daughter  who  was  in  life  when  the 
testator  died  nor  her  afterbom  children 
had  any  interest  in  the  property.  The 
plaintiffs  excepted,  and  brought  both  cases 
to  this  court.  The  executors  had  assented 
to  the  legacy,  and  conveyed  to  Mrs.  Cooper 
a  one-seventh  undivided  interest  in  what 
was  called  the  "park  property,"  but  speci- 
fying that  the  conveyance  was  limited  to 
the  uses  and  purposes  named  in  the  will  of 
Mitchell.  They  sought,  however,  to  protect 
what  they  claimed  to  be  the  rights  of  the 
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children  of  Mrs.  Cooper  born  after  the 
testator's  death,  and  prayed  to  have  the 
will  construed  to  create  a  contingent  re- 
mainder,  and  that  they  be  appointed  trus- 
tees to  preserve  it. 

These  cases  involved  two  questions:  (1) 
Did  the  will  of  Tliomas  C.  Mitchell  devise 
the  property  in  controversy  to  his  daughter, 
Mrs.  Cooper,  in  fee  simple,  or  did  it  create 
a  life  estate  in  her,  with  remainder  over? 
(2)  If  it  created  a  life  estate,  with  remain- 
der over,  did  such  remainder  vest  absolutely 
in  her  child  who  was  in  esse  at  the  time  of 
the  testator's  death,  or  did  children  born 
after  the  testator's  death  and  pending  the 
life  estate  take  an  interest?  The' clause  of 
the  will  of  Mitchell  which  was  before  the 
court  for  construction  was  as  follows: 
''As  the  deed  conveying  the  Mitchell  house 
property  to  my  first  wife  and  her  children 
does  not  include  the  park  between  the  house 
and  Jefferson  street,  nor  the  furniture  in 
the  Mitchell  house,  it  is  my  desire  the 
said  lot  call'^d  'the  park'  and  the  furniture 
in  the  Mitchell  house  be  valued  by  three  or 
more  disinterested  and  competent  persons, 
and  that  these,  the  furniture  and  the  park, 
be  given  at  such  valuation  to  my  chil- 
dren by  my  first  wife  and  their  children 
after  them,  except  that  the  share  of  William 
H.  Mitchell  shall  go  to  his  wife  for  life 
and  after  her  death  to  his  children  by  her." 

The  word  "heirs,"  or  its  equivalent,  is 
not  necessary  to  create  an  absolute  estate 
in  this  state.  Every  conveyance,  properly 
executed,  will  be  construed  to  convey  the 
fee,  unless  a  less  estate  is  mentioned  and 
limited  in  it.  If  a  less  estate  is  expressly 
limited,  the  courts  will  not,  by  construction, 
increase  such  estate  into  a  fee  simple,  but, 
disregarding  technical  rules,  will  give  effect 
to  the  intention  of  the  maker  of  the  instru- 
ment as  far  as  it  is  lawful,  if  such  intent 
can  be  gathered  from  its  contents.  Civil 
Code  1895,  §  3083.  Estates  tail  are  pro- 
hibited; and,  being  illegal,  the  law  will 
never  presume  or  imply  such  an  estate. 
Civil  Code  1895,  §  3085.  In  Butler  v.  Ral- 
ston, 69  Ga.  485,  a  testator  devised  property 
to  his  daughters,  and  provided  that  it 
should  not  vest  in  their  husbands  on  mar- 
riage, but  that  what  they  received  should 
be  made  over  and  settled  upon  them  in  legal 
form  before  the  consummation  of  the  mar- 
riage, "so  that  the  same  may  be  enjoyed  by 
them  and  their  children  after  them."  At 
the  time  of  the  death  of  the  testator,  his 
daughters  had  no  children.  In  fact,  they 
were  unmarried.  It  was  held  that,  there 
being  no  children  in  esse,  under  the  rule  in 
Wild's  Case,  6  Coke,  17,  10  Eng.  Rul.  Cas. 
773,  the  word  "children"  would  be  treated 
as  a  word  of  limitation,  so  that  under  the 
English  law  an  estate  tail  would  have  been  ' 
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created,  and  therefore  in  Greorgia  a  fee- 
simple  title  vested  in  the  first  taker.  The 
implication  was  that  the  ruling  might  have 
been  different  if  there  had  been  children  in 
ease  at  the  death  of  the  testator.  The  in- 
strument there  considered  antedated  the 
Code  (Ewing  v.  Shropshire,  80  Ga.  374,  391, 
7  S.  E.  554) ;  and,  moreover,  the  statement 
that  a  settlement  should  be  made  so  that 
the  property  of  daughters  should  not  vest 
in  their  husbands,  but  be  settled  so  as  to 
be  enjoyed  by  them  and  their  children  after 
them,  is  not  so  direct  a  devise  as  that  in 
the  present  case  to  the  children  of  the  Its- 
tator  and  their  children  after  them.  Tlie 
words  now  before  ub  are  more  clearlv  words 
of  purchase  in  respect  to  the  children  of 
testator's  children.  See  also  references  to 
the  Butler  Case  in  Gaboury  v.  McGoverii, 
74  Ga.  145;  Sumpter  v.  Carter,  115  Ga, 
902,  60  L.R.A.  274,  42  S.  E.  324. 

The  testator  was  not  content  with  devis- 
ing the  property  designated  as  the  "park 
property"  to  his  children  by  his  first  wife. 
He  had  some  purpose  in  adding  the  words 
"their  children  after  them."  There  was  a 
child  of  a  daughter  living  at  his  death. 
The  question  is  whether  he  intended  to  cre- 
ate an  estate  tail,  which  is  prohibited  by  the 
state  of  Georgia,  or  an  estate  in  remainder, 
which  is  legal.  Even  if  there  be  any  doubt, 
shall  this  court  construe  those  words  so  as 
to  attribute  to  the  testator  the  intention  of 
doing  a  forbidden  thing,  and  therefore  by 
legal  effect  accomplishing  a  result  which 
would  have  been  reached  without  the  use 
of  the  words  above  quoted  at  all?  It  was 
argued  that  the  provision,  "except  that  tho 
share  of  William  H.  Mitchell  shall  go  to  his 
wife  for  life,  and  after  her  death  to  his 
children  by  her,"  implied  an  intention  on 
the  part  of  the  testator  that  a  life  estate 
should  be  created  only  with  respect  to  the 
share  of  William  H.  Mitchell,  and  not  as 
to  the  shares  of  the  testator's  other  children 
by  his  first  wife.  We  think  that  the  infi-r- 
ence  to  be  drawn  from  the  exception  state  i 
is  directly  contrary  to  that  thus  urged.  It 
rather  shows  a  testamentary  scheme  to  cre- 
ate a  life  estate  in  the  children  of  the  tes- 
tator by  his  first  wife,  with  remainder 
over.  For  some  reason  he  saw  fit  to  pro- 
vide that  the  share  of  William  H.  Mitchell 
should  not  go  to  him  for  life,  with  remain- 
der to  his  children,  but  to  his  wife  for  life, 
with  remainder  to  his  children  by  her, 
thus  preserving  the  general  scheme,  but 
in  the  particular  instance  substituting  the 
son's  wife  in  his  stead  as  the  life  tenant, 
with  remainder  to  the  son's  children  by  her. 
The  item  of  the  will  under  consideration 
did  not  create  an  estate  tail,  and  therefore 
a  fee-simple  estate  in  Mrs.  Cooper,  the 
daughter  of  the  testator,  as  to  her  share, 
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ut  a  life  estate  is  her,  with  remainder  to 
a  children. 

Next  arises  the  question  whether  the  re- 
lainder  was  vested  or  contingent,  and 
rhfther  children  of  the  testator's  daughter 
orn  after  his  death  took  any  interest  there* 
Q.  Iq  Wild's  Case,  6  Coke,  17  (edition  of 
"homas  &  Frazer,  vol.  Ill,  288),  10  Eng. 
tul.  Cas.  773,  land  was  devised  to  A  for 
fe,  the  remainder  to  B  and  the  heirs  of 
is  body,  the  remainder*  to  "Rowland  Wild 
nd  hia  wife,  and  after  their  decease  to  their 
bildren."  Rowland  and  his  wife  then  had 
Hue,  a  son  and  daughter;  and  afterwards 
le  devisor  died,  and  after  his  decease  A 
ied,  B  died  without  issue,  Rowland  and 
h  wife  died,  and  the  son  had  issue,  a 
aii(![hter,  and  died.  The  question  was 
lietiier  Rowland  Wild  and  his  wife  took 
a  estate  tail,  or  an  estate  for  life,  with 
^mainder  to  their  children.  "This  differ- 
ice  was  resolved  for  good  law,  that  if  A 
tvises  his  lands  to  B  and  to  his  children  or 
isues,  and  he  hath  not  any  issue  at  the 
me  of  the  devise,  that  the  same  is  an 
(tate  tail.  .  .  .  But  it  was  resolved 
lat  if  a  man,  as  in  the  case  at  bar,  de- 
Ims  land  to  husband  and  wife,  and  after 
Vf'iT  decease  to  their  children,  or  the  re- 
ainder  to  their  children,  in  this  case,  al- 
lough  they  have  not  any  child  at  the  time, 
?t  every  child  which  they  shall  have  after 
ay  take  by  way  of  remainder,  according 
*  the  rule  of  the  law;  for  his  intent 
>pi'ar8  that  their  children  should  not  take 
tuned iately,  but  after  the  decease  of  Row- 
M  and  his  wife."  As  a  will  does  not  be- 
>me  effective  until  after  the  death  of  the 
»tator,  and  prior  to  that  time  is  sub- 
<^  to  be  modified  or  revoked,  a  devise 
>^  not  become  absolute  and  unalterable 
itil  tlien.  In  Groodrich  v.  Pearce,  83  Ga. 
II,  10  S.  £.  451,  it  was  held  that  a  devise 

the  testator's  son,  and  after  his  death 

his  children,  gives  a  life  estate  to  the 
n  and  a  remainder  to  his  child  or  chil- 
^n.  if  he  leave  any,  whether  he  had  a  child 

the  time  of  the  bequest  or  not.  Plant  v. 
i«nt,  122  Ga.  763,  50  S.  E.  961,  involved 
t  imniediate  gift  of   real  estate  by   deed 

&  man  aa  trustee  for  his  wife  and  their 
Hdren,  and  it  was  accordingly  held  that 
tly  such  children  as  were  in  life  when  the 
'^  was  executed  took  any  interest  under 
>  and  that  after-born  children  took  noth- 

Mr.  .Taiman  thus  states  the  rule  (2  Jar- 
in.  Wills,  6th  ed.  167,  168  ••1010,  1011) : 
^*  immediate  gift  to  children  (t.  e.,  a  gift 
ulce  effect  in  possession  immediately  on 
**  tMtator's  decease),  whether  it  be  to 
^  Hiildren  of  a  living  or  a  deceased  person, 
•'i  whHher  to  children  simply  or  to  all 
^  '^^ildren,  and  whether  there  be  a  gift 
»  L.R.A.(N.8.) 


over  in  case  of  the  decease  of  any  of  the 
children  under  age  or  not,  comprehends 
the  children  living  at  the  testator's  death 
(if  any),  and  those  only,  notwithstanding 
some  of  the  early  cases,  which  make  the 
date  of  the  will  the  period  of  ascertaining 
the  objects.  .  .  .  Where  a  particular 
estate  or  interest  is  carved  out,  with  a  gift 
over  to  the  children  of  the  person  taking 
that  interest,  or  the  children  of  any  other 
person,  such  gift  will  embrace,  not  only  the 
objects  living  at  the  death  of  the  testator, 
but  all  who  may  subsequently  come  into 
existence  before  the  period  of  distribution. 
Thus  in  the  case  of  a  devise  or  bequest  to 
A  for  life,  and  after  his  decease  to  his 
children,  or  ...  to  A  for  life,  and 
after  his  decease  to  the  children  of  B,  the 
children  (if  any)  of  B  living  at  the  death 
of  the  testator,  together  with  those  who 
happen  to  be  born  during  the  life  of  A,  the 
tenant  for  life,  are  entitled,  but  not  those 
who  may  come  into  existence  after  the 
death  of  A."  See  also  Olmstead  v.  Dunn, 
72  Ga.  850;  Crawley  v.  Kendrick,  122  Ga. 
183,  184,  50  S.  E.  41,  2  A.  &  E.  Ann.  Cas. 
643;  Gardner,  Wills,  447,  449;  Schouler, 
Wills,  3d  ed.  §§  529,  630;  Page,  Wills,  § 
648;  30  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  721 
(b),  and  citations.  In  Crawford  v.  Clark, 
110  Ga.  729,  36  S.  E.  404,  Simmons,  Ch.  J., 
said:  "It  cannot  be  disputed  that  a  devise 
to  A,  and  after  her  death  to  her  child  or 
children  (whether  she  has  a  child  or  chil- 
dren at  the  time  of  the  devise  or  not), 
would  give  a  life  estate  to  A,  with  remain- 
der in  fee  to  her  children  then  in  being 
or  afterwards  born."  And  after  citing 
authorities  he  added:  "Such  a  devise  is 
entirely  different  from  one  to  A  and  her 
children,  she  then  having  no  children,  as  is 
pointed  out  in  Wild's  Case,  and  in  Ginger 
ex  dem.  White  v.  White,  Willes,  Rep.  363; 
Miller  v.  Hurt,  12  Ga.  357;  Sanford  v.  Saii- 
ford,  68  Ga.  259;  and  Brown  v.  Brown,  97 
Ga.  639,  33  L.R.A.  816,  25  S.  E.  353."  In 
the  case  before  us  the  lang^uage  is:  "To 
my  children  by  my  first  wife  and  their  chil- 
dren after  them,"  which  we  have  construed 
to  create  a  life  estate,  with  remainder  over 
to  the  children  of  the  testator's  children  by 
his  first  wife. 

We  are,  of  course,  dealing  now  with  the 
question  here  involved,  under  the  language 
employed  by  the  testator  creating  a  life  es- 
tate with  remainder  over  to  children,  and 
not  with  the  possibility  of  words  being 
used  by  testator  which  might  indicate  a 
different  intent.  In  the  almost  infinite 
variety  of  expressions  which  are  employed 
in  wills,  differences  in  language  may  indi- 
cate differences  in  intent.  Neither  is  it 
necessai^  to  discuss  generally  cases  arising 
under  wills  or  deeds  which,  by  their  terms, 
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provide  for  the  ascertainment  of  who  con- 
stitute a  class  at  some  particular  time,  or 
gifts  to  a  class,  to  be  paid  as  the  members 
became  of  age,  or  on  the  happening  of  some 
event.  To  decide  the  present  case  is  suf- 
ficient, without  imdertaking  to  deal  with  all 
possible  variations  which  might  arise  from 
the  employment  of  different  terms. 

The  law  favors  the  holding  of  estates  to 
be  vested,  rather  than  contingent,  in  cases 
of  doubt;  and  in  devises  of  the  kind  here 
involved  it  declares  the  remainder  to  be 
vested  in  the  child  or  children  living  at  the 
testator's  death,  but  subject  to  open  and  let 
in  after-bom  children  during  the  continu- 
ance of  the  life  estate,  rather  than  that  the 
remainder  is  contingent.  Where  a  different 
construction  has  been  placed  on  a  provi- 
sion of  a  will,  it  will  be  found  generally  that 
superadded  words  have  indicated  a  differ- 
ent intent.  Thus  in  Smith  v.  Smith,  130 
Ga.  532,  124  Am.  St.  Rep.  177,  61  S.  E. 
114,  the  remainder  was  to  children  of  the 
life  tenant  "that  she  may  leave  in  life."  13 
Cyc.  Law  &  Proc.  pp.  647,  648;  Doe  ex 
dem.  Poor  ▼.  Considine,  6  Wall.  458,  18  L. 
ed.  869. 

We  hold  that  the  item  of  the  will  of 
Mitchell  now  under  consideration  created  a 
life  estate  in  his  daughter  by  his  first  wife, 
as  to  her  share,  with  remainder  over,  and 
that  her  child  living  at  the  time  of  the  tes- 
tator's death  took  a  vested  remainder  es- 
tate, subject  to  open  and  let  in  children  of 
the  testator's  daughter  born  during  the  con- 
tinuance of  the  life  estate.  The  presid- 
ing judge  having  based  his  refusal  of  an  in- 
junction expressly  on  the  ground  that  the 
testator's  daughter  took  an  estate  in  fee 
simple,  and  her  children  took  no  interest, 
this  was  error. 

In  the  case  brought  by  the  executors,  how- 
ever, it  appeared  that  they  had  executed  the 
will,  paid  the  debts  of  the  estate,  assented 
to  the  legacy,  and  made  a  conveyance  of  a 
one-seventh  interest  in  the  property  involved 
in  controversy  to  the  testator's  daugh- 
ter, Mrs.  Cooper,  limiting  the  title  so  con- 
veyed to  the  uses  and  purposes  expressed  in 
the  will  of  the  testator.  Their  only  claim 
to  have  a  right  to  file  the  petition  and  to 
obtain  an  injunction  against  Mrs.  Cooper 
was  based  on  the  allegation  that  the  will 
created  a  contingent  remainder  in  favor  of 
her  children  born  and  to  be  born,  with  a 
prayer  that  such  be  decreed  to  be  its  legal 
effect,  and  that  they  be  appointed  trustees 
for  such  contingent)  remaindermen.  We 
have  held  that  the  remainder  was  not  con- 
tingent, and  that  it  vested  in  the  child  of 
Mrs.  Cooper  who  was  in  life  when  the  tes- 
tator died,  but  that  it  was  subject  to  open 
and  take  in  her  children  afterwards  born 
during  the  life  estate,  which  still  continues. 
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Having  executed  their  duties  as  execaton, 
assented  to  the  legacy,  delivered  the  prop- 
erty, and  made  a  conveyance  to  the  ble 
tenant,  subject  to  the  terms  of  the  will,  «e 
perceive  no  reason  why  such  complainanu 
should  be  appointed  trustees  for  the  cMl- 
dren  of  the  testator's  daughter,  who  hold  a 
legal  estate,  or  why  injunction  should  be 
granted  at  their  instance.  We  therefore 
affirm  the  denial  of  their  application, 
though  not  for  the  reason  assigned  by  tbe 
presiding  judge. 

Judgment  reversed  in  the  first  case^  ts.i 
affirmed  in  the  second. 

All  the  Justices  concur. 
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W.  C.  HOWARD  et  al.,  Exrs.,  etc,  of  J.  E. 
Randolph,   Deceased,   PIffs.  in  Err., 

V. 

M.  M.  RANDOLPH. 
(134  Ga.  691,  68  S.  £.  586.) 

Definition  —  '4n  loco  parentis." 

1.  A  person  assuming  the  parental  char- 
acter and  discharging  parental  duties  to 
a  minor  child,  received  into  his  family  u 
a  child,  and  not  as  a  servant,  staJKis  u» 
loco  paretiiis  to  such  child. 

Parent  -*  adopted  child  —  right  to  pay- 
ment for  services. 

2.  Where  a  person  assumes  the  relaticn 
of  a  parent  to  a  child  not  of  kin,  which  be 
takes    from    an    orphanage    at    the   tender 
age  of  three  years,  and  faithfully  dischargt:s 
the    duties    of    that    relation'  by    receiving 
such  child  into  his  family,  and  educating 
and  supporting  her  as  if  she  had  been  hit 
own  child,  and  where  there  is  no  expre»« 
agreement  to  pay  wages  to  the  child,  e.k 
cannot    maintain    an    action    against    ion 
executors  of  the  person  who  8t<x>d  in  loc< 
parentis,    for    services    rendered    whil«   a 
minor,  although  the  value  of  the  service 
may  exceed  the  expenses  of  such  education 
and  support. 

Same  —  agreement  —  burden    of   proof. 

3.  One  who  has  been  received  in  infancy 
as  a  child  into  a  family  not  of  kin  to  her, 
and  remains  in  the  household  after  L«i 
majority,  and  then  seeks  to  recover  fui 
services  rendered  to  such  family  after  ma 
jority,  has  the  burden  of  proof  to  8bo« 
either  an  express  contract,  or  circumstauca 
from  which  a  contract,  to  compensate  fo] 
such  services  may  be  implied. 

Same  —  evidence  —  admissibility. 

4.  In    elucidating    the   question   whetbei 

Headnotes  by  Evans,  P.  J. 

Note.  ^  As  to  implication  of  agreemen 
to  pay  for  services  rendered  by  relative  o 
member  of  household,  see  note"  to  Hodge  i 
Hodge,  11  L.R.A.(N.S.)  873.  Also  see  K 
Daste,  post,  297. 
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lach  services  were  rendered  gratuitously  or 
under  &n  implied  promise  of  compensation, 
evidence  relating  to  the  character  and  ex- 
tent of  the  services,  .the  declarations  and 
conduct  of  the  recipient,  the  value  of  the 
wnricei,  and  corresponding  benefits  to  the 
recipient^  is  admissible. 

(June  28,  1910.) 

I^RROR  to  the  Superior  Court  for  Jack- 
J  son  County  to  review  a  judgment  in 
pltintifTs  favor  in  an  action  brought  to  re- 
eover  for  personal  services  alleged  to  have 
been  rendered  to  defendants'  testator.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  A.  B.  Mahalfey  and  John 
J.  Strickland  for  plaintiffs  in  error. 

Messrs.  J.  8.  Ayres  and  U.  H.  Dean 
for  defendant  in  error. 

Evans,  P.  J.,  delivered  the  opinion  of  the 
ODurt:. 

This  is  a  suit  to  recover  upon  a  quQ.nium 
meryiiX  $3,949  principal,  besides  interest,  for 
terrices  alleged  to  have  been  rendered  to  J. 
£.  Randolph,  the  defendants'  testator.  The 
greater  part  of  the  recovery  sought  is 
elaimed  for  services  alleged  to  have  been 
rendered  during  the  plaintiff's  minority. 
The  jury  rendered  a  verdict  in  her  favor  for 
13^40.10  principal  and  $929.50  interest. 
The  plaintiff  voluntarily  wrote  off  from  the 
unount  of  interest  $343.60.  The  court  re- 
fined the  defendants  a  new  trial. 

We  gather  from  the  record  that  J.  E.  Ran- 
dolph, who  was  without  children,  and  whose 
houjehold  consisted  of  himself  and  wife, 
About  the  year  1885  took  the  plaintiff,  then 
a  child  of  about  three  years,  from  an  or- 
phanage, and  received  her  into  his  house- 
hold as  a  member  of  his  family,  where  she 
remained  until  his  death,  iu  1905.  Though 
^i  DO  kin  to  her,  he  gave  to  her  his  sur- 
name, maintained  and  educated  her,  and  in 
iJl  respects  treated  her  as  a  daughter  and 
i  member  of  his  household.  He  was  a  man 
in  easy  circumstances,  always  provided  his 
household  with  two  servants,  and  the  plain- 
tiff was  not  called  upon  to  discharge  any 
domestic  services,  except  such  as  are  usual- 
hr  rendered  by  a  daughter  under  like  cir- 
niffistances.  Her  education  was  not  confined 
to  the  elementary  branches  of  a  common- 
lehool  education,  but  she  was  taught  music 
snd  art,  and  graduated  from  an  institution 
of  kaming  about  the  year  1899.  After  her 
KTsdnation  in  1899  she  taught  school  five 
Booths,  and  again  taught  school  in  1901 
tbottt  five  months.  She  was  teaching  school 
is  1905,  when,  about  the  1st  of  February, 
4he  was  sonunoned  to  the  bedside  of  Mrs. 
Randolph,  who  died  about  a  month  later, 
uid  about  a  month  thereafter  Mr.  Randolph 
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died.  Mr.  Randolph  owned  several  small 
tenant  houses  near  a  factory,  some  store- 
houses, and  some  land.  He  also  conducted 
an  undertaking  business  in  Jefferson,  a  town 
of  1,500  or  1,800  population.  When  the 
plaintiff  was  about  twelve  or  fourteen  years 
of  age,  she  began  to  assist  Mr.  Randolph  in 
dressing  coffins  as  he  would  sell  them,  and 
she  assisted  in  collecting  the  rents  from 
the  small  houses,  and  in  keeping  his  ac- 
counts with  respect  to  these  matters.  To 
what  extent  she  assisted  in  the  collection  of 
rents,  and  the  character  of  the  accounts 
which  she  and  Mr.  Randolph  kept  apper- 
taining to  the  rent  and  undertaking  busi- 
ness, does  not  appear  with  much  precisiou 
in  the  record.  Mr.  Randolph  was  accus- 
tomed to  use  intoxicants,  and  sometimes  got 
drunk,  and  the  plaintiff  always  administered 
unto  his  wants  on  these  occasions.  When 
ever  Mrs.  Randolph  was  sick,  she  would 
nurse  her.  Mr.  Randolph  left  an  estate  of 
about  $6U,000,  and  in  his  will  bequeathed 
to  the  plaintiff  $1,000  in  cash  and  a  third 
interest  in  the  undertaking  business,  from 
which  she  realized  $450.  The  whole  evi- 
dence tended  to  show  that  the  relations  be- 
tween the  plaintiff  and  Mr.  Randolph  and 
his  wife  were  cordial,  and  such  as  might 
be  expected  between  parent  and  child.  No 
hint  of  unkind,  disrespectful,  or  inconsider- 
ate treatment  from  one  to  the  other  is  sug- 
gested. 

1,  2.  Until  majority  the  child  remains 
under  the  control  of  the  father,  who  is  en- 
titled to  its  services  and  the  proceeds  of  its 
labor.  Civil  Code,  §  2502.  Likewise  one 
who  stands  in  loco  parentis  to  such  a  child 
is  entitled  to  the  proceeds  of  its  labor,  and 
is  bound  for  its  care,  maintenance,  and  sup- 
port. Eaves  v.  Fears,  131  Ga.  820,  64  6.  E. 
269.  A  person  who  means  to  put  himself  in 
the  situation  of  the  lawful  father  of  the 
child  stands,  with  respect  to  the  father's 
office  and  duty  of  making  provision  for  the 
child,  in  loco  parentis  to  the  child.  Brink- 
erhoff  V.  Merselis,  24  N.  J;  Ij.  683;  Powys 
V.  Mansfield,  3  Myl.  k  C.  359.  Sir  William 
Grant  said  that  one  sustained  this  relation 
"by  assuming  the  parental  character  ana 
discharging  parental  duties."  Wetherby  v. 
Dixon,  19  Ves.  Jr.  412.  Where  a  person 
voluntarily  assumes  the  relation  of  a  parent 
to  a  child,  whom  he  is  under  np  obligation 
to  support,  and  faithfully  discharges  the 
duties  of  that  relation  by  receiving  such 
child  into  his  family  and  educating  and  sup- 
porting him  on  the  same  footing  as  if  the 
child  were  his  own,  in  the  absence  of  an  ex- 
press agreement,  the  child  cannot  maintain 
an  action  against  such  person  for  services 
rendered  while  a  minor,  although  the  value 
of  such  services  may  exceed  the  expenses  of 
such  education   and  support.     Under  such 
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circumstanoeB  a  promise  to  pay  wages  will 
not  be  implied.  Williams  v.  Hutchinson,  3 
N.  y.  312,  63  Am.  Dec.  301;  Tyler  v.  Bur- 
rington,  39  Wis.  376.  As  was  said  in 
Schrimpf  v.  Settegast,  36  Tex.  296:  "The 
weight  of  authority  has  established  a  doc- 
trine that  would  iiold  a  person  who  had, 
through  motives  of  kindness  or  charity, 
received  an  orphan  child  into  his  family, 
whether  it  be  a  stepchild  or  an  entire  stran- 
ger, and  treated  it  as  a  member  of  his  fam- 
ily, as  standing  in  loco  parentis,  so  long  as 
such  child  should  see  fit  to  remain  in  such 
family,  or  so  long  as  it  should  be  permitted 
thus  to  remain;  and  while  that  relation 
should  exist,  the  party  who  stood  in  loco 
parentia  would  be  bound  for  the  mainte- 
nance, care,  and  education  of  such  child,  and 
would  be  entitled  to  his  reasonable  services, 
without  being  liable  to  pay  for  the  same, 
only  in  the  way  of  support,  unless  there  had 
been  an  express  promise  to  that  effect." 

The  record  is  silent  as  to  whether  the 
plaintiff,  at  the  time  she  was  received  into 
the  family  of  the  defendants'  testator,  had 
father  or  mother  or  anyone  else  to  whom 
she  could  look  for  support  and  maintenance. 
As  she  was  taken  from  an  orphanage  at 
such  a  tender  age,  we  may  indulge  the  in- 
feri.*ncc  that  she  was  an  orphan.  Her  intro- 
duction into  the  family  of  Mr.  Randolph 
was  as  a  member  of  his  household.  Indeed, 
the  plaintiff  only  begins  to  claim  remunera- 
tion for  services  rendered  after  she  had  been 
in  the  household  of  her  benefactor  for  some 
eight  or  nine  years.  At  the  time  she  was 
taken  from  the  orphanage  she  was  altogether 
too  young  to  raise  any  inference  that  she 
was  to  be  requited  •  for  services.  There  is 
no  conflict  in  the  testimony  that  Mr.  Ran- 
dolph faithfully  discharged  his  assumed 
duty  of  a  foster  parent  during  the  minority 
of  the  plaintiff;  and  consequently  his  estate 
is  not  liable  for  services  rendered  during  her 
minority.  There  are  several  reported  cases 
in  this  state  (Hudson  v.  Hudson,  90  Ga. 
581,  16  S.  £.  349;  Phinazee  v.  Bunn,  123 
Ga.  230,  51  S.  £.  300)  where  recoveries  were 
sustained  in  suits  by  children  against  par- 
ents upon  implied  contract;  but  in  these 
cases  compensation  was  claimed  for  services 
rendered  after  the  child's  majority. 

3.  The  plaintiff  embraced  in  her  suit 
items  for  services  rendered  subsequently  to 
her  majority.  With  respect  to  her  right 
to  compensation  for  services  rendered  since 
her  majority,  it  may  be  stated  as  a  general 
rule  that,  when  services  are  rendered  and 
voluntarily  accepted,  the  law  will  imply  a 
promise  on  the  part  of  the  recipient  to  pay 
for  them.  There  are  exceptions  to,  and  Ihni- 
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tations  upon,  this  general  rule,  one  of  vbid: 
is  that,  where  services  are  rendered  by  mem- 
bers of  a  family  living  in  one  hottsebold,  no 
such  implication  will  arise  from  the  mere 
rendition    and    acceptance   of   the  serrioe. 
This  exception  is  not  confined  to  cases  vbere 
the  parties  sustain  the  relation  of  parent 
and  child,  but  is  extended  also  to  stras- 
gers  who  have  been  received  into  the  familj   i 
as  members  of  the  household.    Williams  >. 
Hutchinson  and  Tyler  v.  Burrington,  supra; 
Hogg  V.  Laster,  56  Ark.  382,  19  S.  W.  975; 
Scully  V.  Scully,  28  Iowa,  648.    The  reaa-n 
for  the  exception  is  thus  stated  by  Chaacel- 
lor  McGill:  "The  household  family  relation- 
ship is  presumed  to  abound  in  reciprccal 
acts  of  kindness  and  good  will,  which  teci 
to  the  mutual  comfort  and  convenience  of 
the  members  of  the  family,  and  are  gratui- 
tously performed;  and  where  that  relatioc- 
ship  appears,  the  ordinary  implication  of  a 
promise  to  pay  for  services  does  not  ari^. 
because    the    presiunption    which   supporu 
such  implication  is  nullified  by  the  presunijh 
tion  that  between  members  of  a  hoiiseii<'li 
services    are    gratuitously    rendered.     Tl.« 
proof  of  the  services  and  as  well  as  the  fam- 
ily relation   leaves  the  case   in  equipoise, 
from  which  the  plaintiff  must  remove  it,  «•: 
fail."    Disbrow  v.  Durand,  54  N.  J.  L.  343, 
33  Am.  St.  Rep.  678,  24  Atl.  545.    Therefor^ 
where  one  who  has  been  received  in  infancy 
into  a  family  not  of  kin  to  her  seeks  to  re- 
cover for  services  rendered  to  such  family 
after  her  majority,  the  burden  is  upon  be: 
to  show  either  an  express  contract,  or  cir- 
cumstances from  which  a  contract  of  renn- 
neration  for  such  services  may  be  implie*!. 
What  circumstances  might  be  sufficient  tj 
imply  a  promise  to  pay  for   services  rei.- 
dered  would  depend  upon  the  special  fatt- 
of  the  case,  taking  into  account  the  nature 
of  the  services,  the  relation  of  the  pariit". 
declarations   made   at   the    time    indieatir;: 
an  intent  of  the  recipient  to  compensate  f«>r 
the  services  rendered,  and  the  like.    As  t-ie 
case  is  to  be  tried  again,  we  ^ill  forbear  a 
discussion  of  the  evidence  submitted  as  a 
basis  for  such  inference,  further  than  to  ^;-> 
that  there  was  suilicient  evidence  to  submit 
to  the  jury  the  plaintiff's  right  to  recovtrr 
for  services  rendered  after  she  attained  b«T 
majority. 

4.  Error  is  assigned  upon  the  action  of 
the  court  allowing  certain  evidence.  Tm 
character  of  the  evidence  was  such  as  tc 
bring  it  within  the  rule  announced  in  thi 
last  headnote,  and  was  admiasible. 

Judgment  reversed. 

All  the  Justices  ooneur. 


idio. 
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EMILY  OLSEN,  Claimant,  Appt. 
(125  La.  657,  61  So.  677.) 

Foster  child  —  seryices  —  presumption. 

1.  There  is  a  presumption  that  the  kind- 
ly jerrices  rendered  by  a  foster  daughter 
to  ber  foster  father  during  his  last  illness 
are  gratuitous,  and  the  law  will  not  allow 
rf^Mvery  for  such  services,  in  the  absence 
o!  an  express  promise  to  pay  for  them,  or 
t'.)e  presence  of  such  circumstances  as  will 
Ik  equivalent  to  such  a  promise. 

Contract  —  serTlcea  of  foster  child  — 
evidence  »  sulflciency. 

2.  Parol  evidence  to  prove  such  a  prom- 
iK,  or  circumstances  from  which  such  a 
promise  can  be  implied,  so  as  to  bind  the 
«»ute  of  a  dead  man,  is  weak  evidence,  and 
ittonld  be  corroborated  to  some  extent  at 
ieut 


(Febniary  14,  1910.) 

4  PPEAL  by  claimant  from  an  order  of  the 
A  Civil  District  Court  for  the  Parish  of 
Orleans  disallowing  her  claim  for  services 
rendered  Jean  Daste,  deceased.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Benjamin  Rloe  Foraian  for  appel- 

Mr.  Charlee  F.  Claiborne  for  appellees 

Dtste. 

Mr.  W.  J.  HenniBsey  for  appellees  ex- 
ecutors. 

BreaoXi  Ch.  J.,  delivered  the  opinion  of 
tie  court: 

Mrs.  Emily  Olsen  claims  an  amoimt  of 
*PfJO  for  one  year's  services  rendered,  she  al- 
^tt»  to  the  late  John  Daste.  The  account 
&/  the  executors  of  the  last  will  and  testa- 
C4iit  of  the  late  John  Daste  was  filed.  The 
iBfceasioB  amounted  to  about  $26,000.  The 
«e«unt  did  not  show  that  the  executors  ad- 
initted  an  indebtedness  to  Mrs.  Olsen  for 
uiy  amount  Her  name  is  not  mentiohed  on 
^'*  final  account  The  attorney  for  the  suc- 
«4ion  urged  that,  although  the  opponent 
C'';»d  a  verbal  agreement  of  employment  by 
!-«•  late  John  Daste,  there  is  no  evidence  in 
»t4  «up{K>rt  We  have  not  found  any  evi- 
^'fte,  nor  was  there  a  promise  to  pay  her, 
^^  hy  the  Ute  John  Daste,  for  the  serv- 
*«  which  opponent  claims.    Opponent  sues 

^<adnotes  by  Breaux,  Ch.  J. 

BToCe.  —  As  to  implication  of  agreement 
^  F-ay  for  services  rendered  by  relative  or 
=«tmber  of  household,  see  note  to  Hodge  v. 
!;"^.  11  L.R.A.(N.S.)  873.  See  also 
Howard  V.  Randolph,  ante,  294. 
»  UU.(NA) 


on  a  quantum  meruit  for  services  rendered 
the  late  John  Daste. 

She  was  reared  by  the  late  John  Daste 
and  his  late  wife.  Mrs.  Daste  departed  this 
life  some  years  ago.  For  about  two  years 
before  John  Daste's  death,  he  was  feeble 
and  at  times  ill.  Opponent  claims  that  she 
was  sent  for  by  him  to  come  to  the  city  and 
reside,  in  order  to  be  near  him  and  give  him 
assistance  in  his  illness.  She  complied  with 
the  request;  called  on  him  frequently,  she 
said.  She,  it  seems,  was  not  alone  at  the 
house  when  she  called;  there  was  a  white 
£0ok,  who  also  gave  him  attention  and  as- 
sistance in  his  illness.  Opponent  said  that 
she  had  a  letter,  written  by  one  who  after- ^ 
wards  became  one  of  the  executors  of  Daste, 
requesting  her  to  come  here  to  be  near  him. 
This  executor  did  not  place  the  claim  on  the 
account,  and,  although  she  testified  as  to  the 
correctness  of  the  account,  she  was  never 
questioned  about  this  letter  at  all,  nor  asked 
why  she  did  not  place  opponent's  claim  on 
the  account.  The  opponent  stated  that  she 
had  lost  the  letter,  and  attempted  to  prove 
its  contents,  consisting  of  the  request  be- 
fore mentioned,  by  her  oral  testimony  alone. 
The  universal  legatee,  who  is  unwilling  to 
pay  the  account  of  this  opponent,  urged  that 
the  white  cook  gave  to  the  testator  all  the 
attention  he  needed  until  about  eight 
montlis  before  his  death.  At  that  time  the 
universal  legatee  came  over  from  France  to 
be  near  his  brother  during  his  illness,  and 
he  avers  that  he  was  with  him  .all  the  time.' 
The  opponent  unquestionably  rendered  some 
services,  although  this  is  denied  by  the 
universal  legatee.  They  were  appreciated, 
as  the  late  John  Daste  frequently  spoke  of 
her  in  kind  terms. 

Her  witnesses  testified  that  she  was  at 
the  home  of  John  Daste  every  day  and  at- 
tended to  all  that  he  asked  her  to  do. 
There  was  a  slight  inclination  on  the  part 
of  these  witnesses  to  enlarge  upon  the  ex* 
tent  and  usefulness  of  the  services  rendered. 
For  instance:  She  had  often  gone  on  er- 
rands for  him.  When  this  was  sifted  down 
as  a  result  of  cross-examination,  it  became 
evident  that  she  had  called  several  times  on 
physicians;  again  she  had  gone  for  the 
priest  These  are  insignificant  services,  and 
cannot  very  well  be  taken  account  of.  They 
are  not  sufficiently  serious  to  be  considered, 
under  the  circumstances,  as  good  cause  for 
charging  anything.  They  are  kindly  serv- 
ices that  do  not  generally  afford  ground 
for  a  claim.  In  addition  she  testified  that 
she  bought  some  linen  and  other  effects  for 
the  house.  In  all  this,  there  is  this  to  be 
said  in  her  favor,  that  she  rendered  faithful 
account,  as  we  infer.  Opponent  also  claims 
to  have  performed  housework,  and  that  in 
his    moments   of    suffering   she    sought    to 
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soothe  bis  pains  and  smooth  his  pillow  of 
suffering.  But  in  this  regard  she  was  not 
always  consistent,  for  at  another  time  she 
testified  that  he  did  not  need  any  nursing. 

The  claim  does  not  present  itself  in  a  fa- 
vorable light.  She  was  the  adopted  daugh- 
ter of  the  late  Mr.  and  Mrs.  Daste,  taken 
by  them  when  she  was  only  fifteen  months 
old;  reared,  and  remained  with  them  imtil 
the  date  of  her  marriage.  They  had  always 
been  on  good  terms,  and  she  continued  on 
good  terms  with  them  after  her  marriage. 
The  universal  legatee  and  another  member 
of  the  family  (the  latter  had  no  interest), 
as  witnesses,  do  not  agree  with  the  oppo- 
jient.  They  testified  that  the  services  she 
rendered  were  inconsiderable. 

There  is  evidence  before  us  about  a  check 
for  $250,  which  was  never  signed,  although 
spoken  of.  The  notary  who  wrote  the  will 
of  John  Daste,  and  who  afterward,  as  nota- 
ry, attended  to  the  settlement  of  the  suc- 
cession, testified  as  to  this  check.  He  said 
that  the  deceased  spoke  of  giving  a  check 
to  opponent,  but  that  afterward  he  said 
he  would  direct  his  testamentary  executor 
to  attend  to  the  request  for  him.  It  ap- 
pears that  the  testator  never  made  any 
request  about  this  check.  It  remained  an 
unsigned  check,  not  explained  as  to  the  ob- 
ject or  consideration  for  which  it  was  to  be 
given.  This  check  is  not  even  corroborative 
of  an  acknowledgment  of  indebtedness  on 
the  part  of  deceased. 

It  appears  as  part  of  the  case  that  the 
late  John  Daste  at  different  times  gave  sev- 
eral presents  to  opponent,  among  them  a 
valuable  brooch.  Although  this  was  given 
to  her  by  the  deceased,  her  foster  father,  and 
it  had  been  owned  by  his  late  wife,  her  fos- 
ter mother,  she  offered  to  sell  this  brooch. 
It  was  valued,  by  persons  who  pretended 
to  know  something  about  the  value  of  such 
jewelry,  as  worth  $300;  and  others  placed 
the  value  at  $1,500.  She  offered  to  sell  it 
to  the  universal  legatee  for  $500,  and  said 
that  if  he  chose  to  pay  her -that  amount  for 
it  she  would  abandon  all  claims  against  the 
succession;  so  that  at  most,  taking  the 
brooch  at  its  lowest  value,  she  was  willing  to 
receive  $200  for  all  alleged  services. 

The  opponent,  as  the  foster  daughter, 
owed  some  duty  to  the  deceased.  We  are  not 
certain  .that  the  services  were  such  as  would 
justify  a  judgment  in  her  favor. 

Parol  evidence,  and  that  is  the  only  evi- 
dence there  is  in  this  case,  against  the  es- 
tate of  a  dead  man  is  weak;  it  should  be 
corroborated  to  some  extent  at  least.  Cal- 
houn V.  McKnight,  44  La.  Ann.  677,  10  So. 
783;  Townsend's  Succession,  40  La.  Ann.  79^ 
29  L.K.A,liS.fc>.) 


3  So.  488;  Bodenheimer  ▼.  Bodenheimer, 
35  La.  Ann.  1007 ;  Hennen's  Digest,  p.  518, 
No.  7. 

Under  the  circumstances  there  arises  a 
presumption  of  services  gratuitously  ren- 
dered.   Ploton's  Succession,  36  La.  Ann.  211. 

In  the  Fink's  Succession,  13  La.  Ann.  104, 
opponent  had  rendered  occasional  services. 
Their  extent  and  character  were  not  shown. 
The  testator  in  his  will  had  not  forgotten 
opponent.  The  court  said  in  that  case  that 
the  services  for  which  opponent  claimed 
seemed  to  be  an  afterthought,  and  were  not 
supported  by  sufficient  data  to  authorize  a 
judgment  for  any  sum. 

Wood  on  Master  &  Servant,  §  72,  says 
that  in  all  cases  where  compensation  is 
claimed  for  services  rendered  to  near  rela- 
tives, as  a  father,  grandfather,  brother,  and 
other  relatives,  the  law  will  not  imply  a 
promise,  and  no  recovery  can  be  had  unless 
an  express  contract,  or  circumstances  equiv- 
alent thereto,  is  shown. 

In  a  case  cited  infra  it  was  held  that  to 
recover  for  services  after  an  adopted  daugh- 
ter becomes  of  age  no  recovery  could  be  had 
without  expressed  agreement  to  establish 
promise  to  pay  therefor.  Andrus  v.  Foster, 
17  Vt.  656;  Lunay  v.  Vantyne,  40  Vt.  501. 

There  is  something  to  about  the  same  ef- 
fect in  Guenther  v.  Birkicht,  22  Mo.  439; 
Lantz  ▼.  Frey,  14  Pa.  201;  Sharp  t. 
Cropsey,  11  Barb.  224. 

The  rule  is  that  there  is  something  in  the 
nature  of  a  natural  obligation  which  pre- 
vents recovery.  Patterson  v.  Patterson,  13 
Johns.  379. 

The  French  authorities  also  give  effect  to 
the  ties  of  kindness  as  giving  rise  to  serv- 
ices gratuitously  rendered. 

Considering  the  facts  and  circumstances 
of  this  case,  we  are  unable  to  decide  that 
plaintiff  is  entitled  to  recover  the  amount 
she  claims.  Prompted  by  a  kindly  impulse 
she  rendered  services  without  the  least  con- 
cern about  remuneration.  She  expected, 
doubtless,  to  receive  an  amount  larger  than 
she  received  as  a  legatee.  When  it  became 
known  that  it  waa  not  as  large  as  she  expect- 
ed, she  then  conceived  the  idea  that  tlie  serv- 
ices were  worth  an  amount  which  she  had 
never  been  heard  to  mention  before  her 
benefactor,  in  her  early  days,  departed  this 
life. 

Under  law  and  authority  she  is  not  en- 
titled to  relief  at  the  hands  of  the  court. 

The  law  and  the  evidence  being  in  favor 
of  the  executors  and  against  the  opponent,  it 
is  ordered,  adjudged,  and  decreed  that  her 
claim  is  rejected  and  her  opposition  dis- 
missed* 


im. 
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ROAD COMPANY,  Appt., 

V. 

A.  K.  BLYTHE. 


SAME,   Appt.| 

V. 

ALICE  BLYTHE. 
(—  Ark.  — ,  126  S.  W.  386.) 

Carrier  —  ri^ht  to  reqnirc  tickets  — 

effect  of  statute. 

A  railroad  company  is  not  forbidden  to 
make  possession  of  a  ticket  a  condition  pre- 
(edfnt  to  entering  its  train,  by  a  statute 
requiring  nonticket  holders  to  be  trans- 
ported at  the  regular  fare  charged  for  tick- 
eu 

(Battle  and  Frauenthal,  JJ.,  dissent.) 
(March  7,  1910.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Crittenden 
County  in  plaintiffs'  favor  in  consolidated 
actions  brought  to  recover  damages  for  the 
alleged  wrongful  ejection  of  plaintiffs  from 
defendant's  passenger  train.    Reversed* 

Statement  by  Hart,  J.: 

Alice  Blythe  and  A.  K.  Blythe  instituted 
separate  suits  in  the  Crittenden  circuit 
court  against  the  St.  Louis  &  San  Francisco 
Railroad  Company  to  recover  damages  for 
their  alleged  ejection  from  one  of  its  pas- 
senger trains.  By  consent  of  parties,  the 
cases  were  ordered  consolidated  and  were 
tried  together.  The  defendant  has  appealed 
to  this  court  from  the  judgment  rendered 
against  it. 

The  facts  necessary  to  a  determination  of 
the  issues  involved,  briefly  stated,  are  as  fol- 
lows: On  or  about  October  1,  1908,  A.  K. 
Blythe  and  Alice  Blythe,  his  wife,  went  to 
the  station  of  appellant  at  Big  Creek,  Arkan- 


Sote,  —  Right  of  carrier  to  refuse  to  oc- 
etft  fumtteket  Holders  as  passengers. 

This  title  has  been  strictly  adhered  to  in 
th«  preparation  of  this  note,  and  only  such 
CAM  of  the  expulsion  from  trains  of  non- 
ticket  holders  nave  been  included,  as  show 
that  the  person  expelled  was  willing  to  pay 
cath  fare.  Obviously  the  cases  of  expulsion 
(4  Bonticket  holders  for  refusal  to  pay  fare, 
wlietber  the  regular  fare  or  an  excess  fare, 
pment  another  question. 

Xor  does  the  note  purport  to  cover  the 
ease  of  insufOeient  or  invalid  tickets  or  to- 
kpn%  as  distinguished  from  none  at  all; 
<^ues  which  turn  upon  the  fact  that  the 
I'A^senger  was  unable  to  procure  a  ticket 
^fore  the  train  started  are  also  excluded 
^refrom,  as  they  were  considered  in  the 
note  in  24  L.R.A.(N.S.)    758. 

On  the  cognate  question  as  to  the  duty  of 
t  passenger  when,  though  the  fault  of  other 
naployees  of  the  carrier,  he  is  unable  to 
present  to  the  conductor  the  proper  token  of 
fiis  ri|r|it  to  transportation,  see  the  notes  in 
«  LR.A.  706;  2  L.R.A.(N.S.)  695;  and 
5LR.A.(N.S.)   779. 

A  railroad  company  has  a  right  to  es- 
tablish the  rule  requiring  prospective  pas- 
BFBjpen  to  procure  tickets,  and  exhibit  tliem 
to  its  employees,  before  entering  its  cars. 
Pullman  Palace  Car  Co.  v.  Reed,  75  111.  125, 
^  Am.  Rep.  232;  Chicago,  B.  k  Q.  R.  Co. 
▼.  Boper.  1  111.  App.  472 ;  Illinois  C.  R.  Co. 
▼.  Lrathan,  80  111.  App.  679;  Pittsburgh,  C. 
*  St  L.  R.  Co.  ▼.  Vandyne,  57  Ind.  570,  26 
Am.  Rep.  68;  Cathey  v.  St.  Louis  &  S.  F.  R. 
Co.  (Mo.  App.)  130  S.  W.  130;  Reese  v. 
Peansylrania  R.  Co.  131  Pa.  422,  6  L.R.A. 
^.  17  Am.  St.  Rep.  818,  19  Atl.  72. 

Bneb  a  regulation  is  not  forbidden  by 
itatutes  requiring  the  transportation  of 
pt.«ieoger8  on  due  payment  of  fare  legally 
autborized  therefor,  and  prescribing  that 
v-iHi  fsre  is  paid  on  the  train  a  higher 
»  LR.A(N.&) 


rate  may  be  exacted  than  when  tickets  are 
purchased.  Mills  v.  Missouri,  K.  &  T.  R. 
Co.  94  Tex.  242,  55  L.R.A.  497,  59  S.  W. 
874.  It  should  be  noted  that  the  case  of 
St.  Louis  k  S.  F.  R.  Co.  v.  Blttiib  holds 
that  a  regulation  of  this  kind  is  not  for- 
bidden by  a  statute  requiring  nonticket 
holders  to  be  transported  at  the  regular 
fare  charged  for  tickets,  and  distinguishes 
St.  Louis  k  S.  F.  R.  Co.  v.  Kilpatrick,  67 
Ark.  47,  54  S.  W.  971,  which  involves  the 
same  statute,  upon  the  ground  that  in  the 
latter  case  the  act  complained  of  was  the 
expulsion  of  a  nonticket  holder  from  the 
train.  From  these  cases  the  conclusion  is 
that  whetlier  the  statute  requiring  a  non- 
ticket  holder  to  be  transported  upon  pay- 
ment of  fare  authorizes  or  forbids  an  excess 
fare,  the  company  is  not  thereby  forbidden 
to  exclude  such  person  from  entry  upon 
its  train,  but  is  only  required  to  transport 
him  if  he  does  in  fact  get  on  and  is  willing 
to  pay  the  required  fare. 

The  rights  and  duties  of  the  carrier  in 
such  circumstances  have  been  held  to  be 
about  the  same  in  cases  where  no  statute 
was  involved. 

Thus,  it  is  held  that  a  passenger  fail- 
ing to  comply  with  the  rule  requiring  the 
procurement  of  tickets  in  advance  may  bo 
prevented  from  getting  on  a  train  al- 
though he  exhibits  money  to  the  employee. 
International  k  G.  N.  R.  Co.  v.  Goldstein, 
2  Tex.  App.  Civ.  Cas.  (Willson)  206. 

And,  on  the  other  hand,  it  is  held  that, 
after  he  enters  the  train,  the  fact  that  he 
has  no  ticket  furnishes  no  excuse  for 
putting  him  off,  and  that  the  demand  upon 
nim  must  be  either  for  a  ticket,  or  for 
payment  of  the  cash  fare,  and  if  he  offers 
to  pay,  the  railway  company  ejects  him 
at  its  peril.  Ford  v.  East  Louisiana  R.  Co. 
110  La.  414,  34  So.  585. 

It  is  settled  that  a  carrier  may  make 
the  procurement  of  a  ticket  in  advance  a 
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sas,  for  the  purpose  of  taking  passage  on 
one  of  its  passenger  trains.  The  ticket 
agent  was  also  baggage  agent,  express  agent, 
and  mail  clerk.  Appellees  wished  to  go  from 
Big  Creek  to  Marked  Tree.  Big  Creek  is 
a  junction  where  the  main  line  of  appellant's 
railroad  is  intersected  by  its  branch  line  to 
St.  Louis.  A  large  number  of  passenger 
trains  arrive  and  depart  from  this  junction 
daily.  Appellees  testified  that  they  applied 
at  a  reasonable  time  at  the  ticket  office  in 
the  station  to  purchase  tickets,  and  that 
the  agent  wad  not  there  to  serve  them. 
They  then  started  to  get  on  the  train  with- 
out tickets.  The  brakeman  demanded  their 
tickets.  They  explained  to  him  that  they 
were  unable  to  procure  tickets  because  there 
w^as  no  one  in  the  ticket  office  to  sell  them. 
They  offered  to  pay  their  fares  to  the  brake- 
man  before  entering  the  car.  The  brakeman 
informed  them  that  thev  could  not  enter 
without  tickets.  They  again  informed  him 
why  they  had  not  procured  tickets,  and  the 
brakeman  again  told  them  thny  could  not 
enter  the  car  without  tickets.  Mrs.  Blythe 
was  on  the  second  step  and  the  brakeman 
jerked  her  back,  and  said,  "You  can't  go 


without  a  ticket,"  and  knocked  her  back 
against  her  husband.  They  remained  in  Big 
Creek  from  that  time,  about  5:30  o'clocic 
p.  M.,  to  9  o'clock  p.  M.,  when  they  took  an- 
other train  for  home.  On  behalf  of  appel- 
lant the  brakeman  testified  that  he  did  not 
use  any  violence  or  rough  language  toward 
appellees.  He  said  that  he  told  the  parties 
that  a  rule  of  the  company  required  pas- 
sengers to  have  tickets  before  entering  the 
cars,  and  that  it  was  his  duty  to  enforce  the 
rule.  The  ticket  agent  testified  that  he  was 
in  his  office  before  the  departure  of  the  train, 
for  the  purpose  of  selling  tickets,  and  that 
he  did  sell  tickets  to  other  persons  for  pas- 
sage on  the  train  in  question.  He  also  tes- 
tified that  the  railroad  company  had  a  rule 
in  force  at  that  time  requiring  passengers 
to  purchase  tickets  before  boarding  the 
train,  and  that  notices  to  that  effect  were 
posted  around  the  station.  He  stated  the 
rule  had  been  in  force  for  about  two  months. 

Messrs.  W.  F.  Evans  and  W.  J.  Orr  for 

appellant. 
Mr.  J.  F.  Gantney  for  appellees. 


condition  precedent  to  the  right  to  be  trans- 
ported upon  a  freight  train.  Evans  v. 
Memphis  &  C.  R.  Co.  5G  Ala.  246,  28  Am. 
Rep.  771;  McCook  v.  Northup,  65  Ark. 
225,  45  S.  W.  647;  Chicago  &  A.  R.  Co.  v. 
Fla§g,  43  111.  304,  92  Am.  Dec.  133;  Toledo, 
P.  &  W.  R.  Co.  V.  Patterson,  63  111.  304; 
Illinois  C.  R.  Co,  v.  Johnson,  67  111.  312; 
St.  Louis  &  S.  E.  R.  Co.  v.  Myrtle,  51  Ind. 
666;  Law  v.  Illinois  C.  R.  Co.  32  Iowa, 
534;  Southern  Kansas  R.  Co.  v.  Hinsdale, 
38  Kan.  607,  16  Pac.  937;  Brown  v.  Kan- 
sas City,  Ft.  S.  &  G.  R.  Co.  38  Kan.  634, 
16  Pac.  942;  Jones  v.  Wabash,  St.  L.  &  P. 
R.  Co.  17  Mo.  App.  168;  Cross  v.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  56  Mo.  App.  664 ; 
Burlington  &  M.  River  R.  Co.  v.  Ilose,  11 
Neb.  177,  8  N.  W.  433;  Cleveland,  C.  &  C. 
R.  Co.  v.  Bartram,  11  Ohio  St.  457;  .Lake 
Shore  &  M.  S.  R.  Go.  v.  Greenwood,  79  Pa. 
373;  Lane  v.  East  Tennessee,  V.  &  G.  R.  Co. 
5  Lea,  124;  Houston,  E.  &  W.  T.R.  Co.  v. 
Stell,  28  Tex.  Civ.  App.  280,  67  S.  W.  637; 
Ellis  V.  Houston,  E.  &  W.  T.  R.  Co.  30  Tex. 
Civ.  App.  172,  70  S.  W.  114.  There  is  no 
reason  why  this  rule  should  not  be  upheld, 
when  a  similar  rule  is  permitted  in  the  case 
of  passenger  trains.  Indeed,  an  additional 
reason  for  upholding  it  is  to  be  found  in  the 
frequent  statement  of  the  courts  in  the  fore- 
going cases,  that  the  carriage  of  passengers 
upon  freight  trains  is  a  matter  of  choice 
and  not  of  duty,  and  that  therefore  the 
carrier  may  impose  any  conditions  in  re- 
speot  thereto  that  it  sees  fit. 

The  carrier  may  require  persons  desiring 
to  ride  on  a  freight  train  to  procure  a  tick- 
et of  a  specified  kind.  Illinois  C.  R.  Co.  v. 
Nelson,  69  111.  110;  Falkner  v.  Ohio  & 
29  L.R.A.(N.S.) 


M.  R.  Co.  55  Ind.  369;  Indianapolis  &  Si 
L.  R.  Co.  V.  Kennedy,  77  Ind.  607. 

And  it  may  require  the  procurement  of 
a  permit,  in  addition  to  the  ticket  or  other 
evidence  of  payment  of  fare.  Thomas  v. 
Chicago  &  G.  T.  R.  Co.  72  Mich.  355,  40 
N.  W.  463;  Greenfield  v.  Detroit  &  M.  R.  Co. 
133  Mich.  557,  95  N.  W.  646. 

Such  rules  may,  however,  be  waived  by 
the  long,  open,  and  notorious  disregard 
thereof  by  the  employees.  Greenfield  ▼. 
Detroit  k  M.  R.  Co.  supra. 

In  other  words,  the  company  is  not  liable 
for  the  expulsion  of  a  passenger  not  hold- 
ing a  permit,  unless  the  rule  has  been  so 
frequently  violated  as  to  warrant  the  con- 
clusion that  enforcement  thereof  has  ceased. 
Houston,  E.  &  W.  T.  R.  Co.  v.  Jackson 
(Tex.  Civ.  App.)  61  S.  W.  440;  Houston, 
E.  &  W.  T.  R.  Co.  V.  White  (Tex.  Civ.  App.) 
61  S.  W.  436. 

So,  the  cases  having  to  do  with  the  car- 
riage of  passengers  upon  freight  trains  go 
further  than  those  dealing  with  passenger 
trains,  and  hold  that  if  a  person  sets  on 
a  freight  train  without  the  required  token, 
he  may  be  expelled  although  he  is  willing  to 
pay  a  cash  fare.  Chicago  &  A.  R.  Co.  v. 
Flagg;  Toledo,  P.  &  W.  R.  Co.  v.  Patterson; 
Falkner  v.  Ohio  &  M.  R.  Co. ;  Jones  v.  Wa- 
bash, St.  L.  &  P.  R.  Co.;  Burlington  &  M. 
River  R.  Co.  v.  Rose;  Cleveland,  C.  A  C.  R- 
Co.  V.  Bartram ;  Lane  v.  East  Tennessee,  V. 
&  G.  R.  Co.;  and  Ellis  y.  Houston,  £.  & 
W.  T.  R.  Co.,  —  supra. 

In  McCook  V.  Northup,  supra,  the  expul- 
sion was  upheld  upon  the  theory  that  the 
nesflect  to  get  the  ticket  amounted  to  a 
refusal  to  pay  fare.  L.  A.  W* 
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II«rt,  J^  delivered   the  opinion   of  the 
r»urt: 

Counsel  for  appellant  rely  for  a  reversal 
upon  the  action  of  the  court  in  refusing  to 
):i\e  to  the  jury  the  following  instruction: 
"Xo.  2.  The  defendant  railroad  company 
had  the  right  to  establish  a  rule  requiring 
passengers  to  purchase  tickets  before  enter- 
ing trains.  If  the  jury  finds  that  it  had 
mablisbed  such  a  rule,  and  that  the  pas- 
iifngers  were  afforded  a  reasonable  oppor- 
tunity to  purchase  tickets  before  the  depart- 
ure of  the  train  on  which  they  wished  to 
Uke  passage,  and  did  not  do  so,  and  the 
brakeman  refused  politely  to  allow  the  pas- 
sengers to  enter,  for  the  reason  that  they 
Ud  not  procured  tickets,  the  jury  will  find 
for  the  defendant.**  It  is  undoubtedly  com- 
petent for  a  railroad  company,  as  a  means 
of  protection  against  imposition  and  to 
facilitate  the  transaction  of  its  business,  to 
rei]uire  passengers  to  procure  tickets  before 
entering  the  car,  and,  where  this  require- 
ment is  duly  made  known  and  reasonable 
opportunities  are  afforded  for  complying 
«ith  it,  it  may  be  enforced  either  by  expul- 
ilfni  from  the  train  regardless  of  a  tender 
of  the  fare  in  money,  or,  as  will  be  seen  in 
tbe  following  section,  by  requiring  the  pay- 
ment of  a  larger  fare  upon  the  train  than 
that  for  which  the  ticket  might  have  been 
procured.  2  Hutchinson,  Carr.  3d  ed.  § 
1^32,  and  eases  cited.  See  also  6  Cyc.  Law 
t  Proc  p.  547. 

Sach  rules  are  reasonable  because  they 
not  only  facilitate  the  orderly  and  conven- 
ient conduct  by  tbe  railroad  company  of  its 
own  bosiness,  but  promote  the  safety  and 
comfort  of  its  passengers.  That  railroad 
companies,  unless  prohibited  by  statute,  may 
make  and  enforce  such  regulations,  provided 
thej  also  afford  to  those  desiring  to  become 
passengers  reasonable  opportunity  to  pur- 
chase tickets,  is  not  denied  by  counsel  for 
appellees;  but  they  content  that  under  our 
statutes  the  railroad  may  not  enforce  such 
nilcs  by  refusing  a  person  without  a  ticket 
the  right  to  enter  one  of  its  passenger  trains 
for  the  purpose  of  transportation.  To  sus- 
tain their  position,  they  rely  .upon  the  case 
^f  St  Louis  &  8.  F.  R.  Co.  v.  Kilpatrick,  67 
Ark.  47,  54  8.  W.  971,  in  which  §  6613, 
Kirby's  Dig.,  was  construed.  It  reads  as 
follows:  "All  passengers  who  may  fail  to 
pnwure  regular  fare  tickets  shall  be  trans- 
ported over  all  railroads  in  this  state  at  the 
»ame  rate  and  price  charged  for  such  tickets 
for  tbe  same  service."  The  opinion  in  the 
Kilpatriek  Case  must  be  considered  with  ref- 
nee  to  its  own  facts.  There  the  one  in- 
tending to  be  carried  without  any  intent  to 
^frand  or  impose  upon  the  carrier,  and  be- 

iB?  ready,  able,  and  willing  to  pay  his  fare, 

^**  ejected  from  the  train  after  it  had  been 
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put  in  motion.  The  issue  thus  presented  for 
determination  was  whether  or  not,  under  the 
facts  stated,  the  carrier  had  the  right  to 
expel  him  from  the  train.  The  court  held 
that  it  did  not  have  that  right,  because  Kil- 
patrick had  become  a  passenger  within  the 
meaning  of  §  6613,  Kirby's  Dig.  The  court 
said:  "We  are  of  the  opinion,  conceding  the 
facts  to  be  as  appellee  states  them,  and  as 
the  jury  might  have  found,  that  appellee 
was  a  passenger.  In  other  words,  one  who 
in  good  faith  goes  to  a  railroad  station,  in- 
tending to  take  passage  upon  one  of  its  regu- 
lar passenger  trains,  who  is  able  and  in- 
tends to  pay  his  fare  upon  the  demand  of 
the  carrier,  and  who  enters  over  the  steps 
of  a  passageway  to  a  car  where  passengers 
ride,  and  through  an  entrance  unobstructed, 
which  passengers  may  freely  use, — we  say 
one  who  embarks  upon  a  passenger  train 
under  such  circumstances  is  a  passenger,  al- 
though he  may  not  have  purchased  a  ticket, 
and  may  not  have  entered  at  a  place  where 
a  porter  or  brakeman  was  stationed  to  in- 
spect tickets,  and  although  he  may  have 
passed  over  to,  and  may  have  been  found 
standing  temporarily  upon,  the  platform  of 
a  coach  in  which  passengers  were  not  per- 
mitted to  ride.  The*  purchase  of  a  ticket  is 
not  a  prerequisite  to  the  relationship  of 
passenger  and  carrier  under  our  statute." 
Instead  of  using  the  language  quoted,  if  the 
court  had  intended  the  broad  construction 
now  contended  for  by  appellees,  it  should 
have  said  that  the  word  "passenger,"  as 
used  in  §  6613,  Kirby's  Dig.,  meant  one  go- 
ing to  a  train  which*  carried  passengers  and 
being  able  and  willing  to  pay  his  fare.  Sec- 
tion 6613,  supra,  is  part  of  the  act  regulat- 
ing passenger  rates;  and,  when  construed 
with  reference  to  the  evident  intent  of  the 
legislature,  the  section  may  be  said  to  have 
been  passed  for  the  purpose  of  preventing 
railroad  companies  from  enforcing  regula- 
tions requiring  passengers  to  purchase  tick- 
ets before  entering  trains,  by  exacting  a 
greater  fare  from  them  than  from  those  who 
purchase  tickets.  To  sustain  the  contention 
of  appellees  would  be  to  hold  that  §  6613, 
Kirby's  Dig.,  affirmatively  confers  upon  pas- 
sengers the  right  to  get  on  trains  without 
tickets,  and  thereby  deny  to  a  railroad  com- 
pany the  right  to  require  of  an  intended 
passenger  the  purchase  of  a  ticket  as  a 
condition  to  entering  the  train.  We  do  not 
think  such  was  the  intention  of  the  legis- 
lature, and  that  the  language  used  is  sus- 
ceptible of  that  interpretation  when  con- 
sidered with  reference  to  the  legislative  in- 
tent, but  are  of  the  opinion  that  it  only 
intended  to  prescribe  the  fare  in  case  the 
passenger  is  on  the  train  and  pays  the  con- 
ductor. It  follows  that  the  instruction 
should  have  been  given. 
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Other  assignments  of  error  are  pressed 
upon  us  for  reversal,  but,  as  they  are  in  re- 
gard to  matters  that  will  not  likely  arise 
on  a  new  trial,  we  need  not  consider  them. 

For  the  error  in  refusing  to  give  instruc- 
tion No.  2  as  requested  by  appellant,  the 
judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  triaL 

Battle,  J.,  dissenting: 

I  dissent.  I  think  the  court  lays  down 
a  good  rule,  but  the  statute  ought  to  gov- 
ern. 

Fraaenthal,  J.,  concurs  in  the  dissent. 


PENNSYLVANIA   SUPREMB   COURT. 

MARY  SHADOWSKI,  by  Next  Friend,  et 

al., 

v. 

PITTSBURGH  RAILWAYS  COMPANY, 

Appt. 

(226  Pa.  537,  75  Atl.  730.) 

Evidence  ~  res  gestse  ~  exclamation  of 
bystander. 

An  exclamation  by  a  bystander,  not  in 
the  hearing  of  those  in  charge  of  an  elec- 
tric car,  as  to  an  impending  collision  be- 
tween the  car  and  a  child  on  the  track, 
is  not  admissible  as  res  gestw  in  an  action 
for  injury  to  the  child. 

(January  S,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for  Al- 
legheny County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.  Reversed. 
The  facts  are  stated  in  the  opinion: 
Messrs.  James  C.  Gray,  Clarence  Bar- 
Note.  ^  The  question  suggested  in  the 
foregoing  opinion,  whether  under  any  cir- 
cumstances the  declarations  or  exclama- 
tions of  one  not  a  participant  or  actor  in 
the  accident  under  investigation  are  ad- 
missible as  res  gestce,  is  the  subject  of  a 
note  to  Ijouisville  R.  Co.  v.  Johnson,  20 
L.R.A.(N.S.)  133.  Incidentally,  the  note 
cites  numerous  instances  in  which  the  ex- 
clamations or  declarations  of  such  persons 
have  been  admitted  as  res  gestas;  and  others 
in  which  they  have  been  excluded  not  be- 
eause  of  any  general  rule  against  the  ad- 
mission of  the  declarations  or  exclamations 
of  one  not  an  actor  or  participant,  but  be- 
cause they  did  not  in  other  respects  con- 
form to  the  requirements  of  the  rule  in  re- 
lation to  the  admission  of  declarations  or 
exclamations  as  res  gestc^ 
29  L.R.A.(N.S.) 


leigh,  and  William  A.  Challener  for  ap- 
pellant. 

Messrs.  Rody  P.  Marshall  and  Thomas 
M.  Marshall  for  appellees. 

Elkin,  J.,  delivered  the  opinion  of  the 
court : 

At  the  trial  in  the  court  below  a  wiJness 
produced  by  plaintiffs,  and  in  no  way  con- 
nected with  the  occurrence  either,  as  actor 
or .  participant,  was  permitted  to  testify, 
under  objection,  to  a  voluntary  profane  ex- 
clamatory remark  made  by  himself  prior  to 
the  happening  of  the  accident,  and  to  no  one 
in  particular.  The  remark  was  not  mado 
in  the  presence  of  the  motorman,  or  con- 
ductor, or  injured  child,  or  other  persons 
standing  by  at  the  time  or  immediately 
after  the  accident  occurred.  The  witness 
was  on  the  sidewalk  returning  from  •  his 
work,  saw  the  car  rapidly  approaching 
while  the  little  child  was  running  or  play- 
ing on  the  track,  and  made  the  remark  in 
question.  It  was  offered  and  admitted  as 
part  of  the  res  gestoe,  and  this  has  been  as- 
signed for  error.  Under  the  doctrine  of  res 
gestcp  those  circumstances  which  are  the  un- 
designed incidents  of  the  occurrence  upon 
which  the  suit  is  based  may  be  proven  when 
illustrative  of  the  act  about  which  com- 
plaint is  made.  It  is  true  also  that  these 
incidents  may  be  separated  from  the  act 
by  a  lapse  of  time  more  or  less  appreciable, 
but  they  must  grow  out  of  and  be  in  a 
legal  sense  immediately  connected  with  the 
litigated  act.  They  may  consist  of  remarks 
made  at  the  time  by  an  actor,  participant, 
and  perhaps  under  exceptional  circumstances 
by  a  bystander,  if  the  party  making  the  re- 
mark has  to  do  with  or  is  concerned  about 
the  occurrence.  It  is  imperatively  required, 
however,  that  they  should  be  the  necessary 
incidents  of  the  litigated  act  in  order  to 
make  such  remarks  admissible  as  testimony. 
In  the  case  at  bar  the  exclamatory  remark 
did  not  emanate  from  the  act,  nor  did  it 
have  any  causal  connection  with  it.  It  was 
not  made  by  an  actor,  or  participant,  or  by 
anyone  connected  with  the  occurrence.  It 
was  made  by  a  person  walking  on  the  pave- 
ment, a  considerable  distance  from  the  point 
of  accident,  who  saw  a  car  approaching  and 
noticed  a  little  child  on  the  track.  It  was 
not  made  after  the  accident,  but  before  it 
happened,  and  not  by  anyone  concerned. 
For  these  and  other  reasons  which  might  be 
stated,  the  present  case  is  clearly  distin- 
guishable from  Coll  V.  Easton  Transit  Co. 
180  Pa.  618,  37  Atl.  89,  principally  relied  on 
by  counsel  for  appellees.  Again,  it  may  be 
added,  it  is  an  elementary  and  essential  rule 
of  evidence  that  the  best  testimony  avail- 
able should  be  produced  in  every  case.    The 
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direct  and  positive  testimony  of  the  wit- 1 
neas  who  made  the  exclamatory  remark,  de- 
scribing what  he  aaw  and  what  happened  at 
the  time  of  the  accident,  is  the  best  evidence 
of  what  occurred.  The  appellees  have  the 
benefit  of  the  direct  and  positive  testimony 
of  this  witness,  and  should  not  be  permitted 
to  introduce  an  exclamatory  remark  in  the 
nature  of  a  partisan  serving  declaration, 
when  no  proper  evidential  purpose  is  served 
by  so  doing.  We  find  no  case  in  our  Re- 
ports which,  properly  understood,  can  be 
construed  as  an  authority  for  the  admission 
of  this  testimony  as  part  of  the  res  gestce. 
It  would  be  a  dangerous  precedent  to  estab- 
lishy  and  would  open  the  door  wider  than 
has  yet  been  done  for  the  introduction  of 
this  kind  of  evidence.  It  should  have  been 
excluded  on  both  reason  and  authority,  and 
it  was  error  not  to  do  so. 

Some  complaint  is  made  as  to  the  ade- 
quacy of  that  part  of  the  charge  which  re- 
lates to  the  proper  measure  of  damages.  It 
is  unnecessary  to  discuss  this  question  at 
lengthy  because,  when  the  case  again  comes 
on  for  trial,  counsel  and  court  will  have  the 
opportunity  to  more  fully  consider  and  de- 
fine what  is  meant  by  present  worth  and 
capitalization  of  the  future  in  the  verdict. 

The  first  assignment  of  error  is  sustained, 
judgment  reversed,  and  a  venire  facias  de 
novo  awarded* 


TISXAS   SUPREME  COURT. 

EX   PARTE    BERNHARD   LOHMULLER. 

(—  Tex.  — ,  129  S.  W.  834.) 

Divorce  —  alimony  —  allowance  after 
decree. 

1.  The  final  adjournment  of  the  term  of 
court  at  which  a  divorce  was  granted  does 
not,  if  an  appeal  has  been  taken,  deprive 
the  court  of  power  to  award  alimony  in 
ease  conditions  have  arisen  since  the  d.e- 
cree  which  require  it,  under  a  statute  em- 
powering the  judge,  either  in  term  time 
or  vacation,  to  allow  the  wife  a  sufiicient 
income  for  her  maintenance  during  the 
pendency  of  the  suit,  "until  a  final  decree 
shall  have  been  made  in  the  cause." 

Appeal  ^  divorce  ^  power  to  award  ali- 
mony. 

2.  The  pendency  of  an  appeal  does  not  de- 
Note.— As     to     jurisdiction     to     award 

temporary  alimony,  suit  money,  or  counsel 
fees  pending  an  appeal  in  a  divorce  suit, 
see  note  to  Maxwell  v.  Maxwell,  27  L.R.A. 
(N.S.)  712. 

As  to  imprisonment  for  failure  to  pay 
alimony,  as  violation  of  constitutional  pro- 
vision against  imprisonment  for  debt,  see 
note  to  Ex  parte  Davis,  17  L.R.A.(N.S.) 
1140. 
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prive  the  trial  court  of  power  to  award 
alimony  in  a  divorce  suit,  where  the  statute 
empowers  the  judge,  either  in  term  time  or 
vacation,  to  award  maintenance  to  the  wife 
during  the  pendency  of  the  suit,  until  a 
final  decree  shall  have  been  made  in  the 
cause. 

(June  22,  1910.) 

APPLICATION    for    a    writ    of    habeas 
corpus  to  secure  the  release  of  relator 
from  the  custody  of  the  sheriff  of  Bexar 
County  to  which  he  had  been  committed  for 
contempt  of  court.     Denied. 
The  facts  are  stated  in  the  opinion. 
Mr.  David  J.  Powell  for  relator. 
Mr.  William  Anbrey  for  respondent. 

Williams,  J.y  delivered  the  opinion  of 
the'  court : 

Relator  seeks  to  be  discharged  from  the 
custody  of  the  sheriff  of  Bexar  county,  in 
which  he  is  held  under  a  commitment  from 
the  district  court  of  the  thirty-seventh  dis- 
trict for  contempt  of  court,  consisting  in 
his  refusal  to  obey  an  order  entered  in  a 
divorce  suit  requiring  him  to  pay  weekly 
a  sum  of  money  to  his  wife  as  alimony. 
The  suit  for  divorce  was  brought  by  him 
against  his  wife,  and  resulted  in  a  judgment 
granting  his  prayer,  from  which  the  de- 
fendant, Mrs.  Lohmuller,  appealed,  after 
which  the  term  of  court  was  finally  ended 
by  adjournment.  A  few  days  afterwards, 
but  at  the  next  term,  Mrs.  Lohmuller  ap- 
plied to  the  court  for  an  allowance  of  ali- 
mony to  be  paid  pending  the  appeal,  and, 
after  hearing,  the  order  was  made  for  re- 
fusal to  obey  which  the  relator  was  after- 
wards adjudged  guilty  of  contempt  and  com- 
mitted. No  question  is  raised  as  to  the  suf- 
ficiency of  the  proceedings,  except  the  con- 
tention that  the  court  had  no  power,  after 
having  entered  the  final  judgment  in  the  di- 
vorce suit  and  adjourned  for  the  term,  to 
make  the  further  order  complained  of. 
Nothing  was  said  concerning  alimony  in  the 
pleadings  or  the  judgment  in  the  suit.  The 
explanation  of  the  omission,  given  at  the 
hearing  of  the  subsequent  application  for 
alimony,  was  that  relator  had  made  pro- 
vision for  the  support  of  his  wife  and  chil- 
dren up  to  the  time  of  the  trial  and  judg- 
ment, and  in  his  testimony  at  the  trial  of 
the  cause  expressed  his  willingness  that  the 
children  should  remain  in  her  custody,  as 
well  as  his  intention  to  continue  to  make 
such  provision  thereafter,  but  that,  after  the 
court  had  rendered  judgment  granting  the 
divorce  to  him  and  the  custody  of  the  chil- 
dren to  the  wife,  and  after  she  had  taken 
the  appeal,  he  discontinued  all  contribution 
to  their  support. 

The  rule  that  judgments,  after  the  expira- 
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tion  of  the  terms  at  which  they  are  ren- 
dered, pass  beyond  the  power  of  the  court  to 
set  aside  or  alter  them  is  well  settled.  What- 
ever they  adjudicate  remains  adjudicated, 
and  the  court,  although  it  may  afterwards 
correct  certain  kinds  of  mistakes  in  the 
entries  or  grant  equitable  relief  against 
them,  cannot,  in  general,  change  their  effect 
as  adjudications.  But  this  principle  does 
not  necessarily  determine  what  other  things 
the  court  may  lawfully  do  in  a  cause  after 
final  judgment,  since  final  judgment,  while 
it  generally  exhausts  the  jurisdiction  of  the 
court  over  the  subject-matter  and  the  par- 
ties, does  not  always  and  necessarily  put  an 
end  to  the  power  to  make  other  orders  not 
inconsistent  with  the  adjudication.  The 
jurisdiction  sometimes  remains  to  take 
action  authorized  by  law  in  the  cause  for  the 
protection  of  persons  or  property  in  the  con- 
trol of  the  court,  the  necessity  for  which 
may  arise  after  the  judgment  has  been  pro- 
nounced, and  the  proper  exercise  of  which 
may  be  entirely  consistent  with  the  integ- 
rity of  the  final  judgment,  and  therefore  not 
affected  by  the  rule  of  law  on  which  relator 
relies. 

The  statute  concerning  divorces  empowers 
"the  judge,"  either  in  term  time  or  vaca- 
tion, to  allow  a  wife  who  has  not  sufficient 
income  for  her  maintenance,  "during  the 
pendency  of  the  suit  for  divorce,'*  a  sum  for 
her  support  "until  a  final  decree  shall  be 
made  in  the  case."  Rev.  Stat.  art.  2986. 
This  is  a  power  incidental  to  the  jurisdic- 
tion over  the  suit  for  divorce,  in  the  exer- 
cise of  which  it  becomes  the  duty  of  the 
court  to  see  to  the  proper  support  and 
maintenance  of  the  wife  imtil  it  can  be 
determined  in  the  course  of  the  proceeding 
whether  or  not  she  is  to  remain  a  wife. 
The  full  accomplishment  of  the  purpose  for 
which  the  power  is  granted  requires  that 
it  last  as  long  as  the  occasion  for  its  eiFer- 
cise  shall  last,  that  is,  "during  the  pend- 
ency of  the  suit,"  and  hence  tlie  "final  de- 
cree"— that  is,  to  put  an  end  to  the  power 
— is  that  "made  in  the  case"  (not  necessarily 
that  made  by  the  district  judge  or  the  dis- 
trict court).  The  decree  of  the  trial  court 
granting  or  denying  the  divorce  may  be  the 
final  decree  of  that  court,  but  it  is  not  the 
final  decree  "made  in  the  case"  when  an 
appeal  is  taken  to  another  tribunal.  So 
long  as  the  appeal  is  pending  the  suit  is 
pending,  and  the  occasion  specified  in  the 
statute  for  the  allowance  of  alimony  con- 
tinues, and  it  does  not  end  until  that  decree 
is  pronounced  which  puts  an  end  to  the  case. 
The  nature  of  the  power  is  such  as  to  make 
it  incompatible  with  the  notion  that  it  can 
no  longer  be  exercised  after  the  district 
court  has  rendered  a  judgment  for  divorce 
and  has  adjourned,  although  an  appeal  has 
29  L.R.A.(N.S.) 


been  taken.  The  facts  remain  that  the  case 
is  still  pending,  that  no  final  decree  haa 
been  made  in  it,  and  that  the  wife  is  still 
in  need  of  the  provision  as  fully  as  she  was 
before  the  judgment;  and  these  are  all  ttie 
facts  which  the  statute  requires  to  make  it 
the  duty  of  "the  judge"  to  exercise  the  pow- 
er. 

We  do  not  mean  to  hold  that  the  statute 
giving  the  power  would  justify  the  disre- 
gard of  anything  adjudicated  by  the  decree 
of  divorce.  Nothing  of  the  sort  was  done 
here.  The  action  of  the  district  judge  was 
based  upon  conditions  that  did  not  exist, 
and  therefore  were  not  and  could  not  have 
been  passed  on  when  the  judgment  was  ren- 
dered, but  have  arisen  since.  Hence,  we 
conclude  that  the  principle  which  forbids  a 
court  to  change  its  judgment  after  the  ex- 
piration of  the  term  at  which  it  was  ren- 
dered has  no  application. 

There  is  another  principle,  however,  to  be 
considered  before  the  question  of  the  valid- 
ity of  the  order  in  question  can  be  deter- 
mined, which  is,  that  an  appeal  properly 
perfected  puts  the  cause  under  the  power  of 
the  appellate  court,  which  for  most  purposes 
supersedes  that  of  the  court  a  quo.  This 
rule,  too,  has  its  limitations.  For  condi- 
tions sometimes  exist  in  which,  for  the  pro- 
tection of  the  rights  or  interests  of  the  liti- 
gants or  the  preservation  of  property  con- 
nected with  the  litigation,  it  becomes  neces- 
sary for  the  trial  court,  even  after  appeal, 
to  make  provisional  or  conservatory  orders 
which  in  no  wise  interfere  with  or  limit  the 
appeal,  but  are  intended  rather  to  aid  and 
make  it  effectual.  It  is  unnecessary  to  give 
other  instances  of  this,  besides  Vit  fur- 
nished by  the  statute  already  discussed.  If 
we  are  not  mistaken  in  our  views,  the  order 
it  provides  for  is,  or  may  be,  and  the  order 
in  question  certainly  is,  of  that  nature. 
Certainly,  if  the  right  exists  to  alimony 
pending  appeal,  it  must  be  enforced  by  an 
order  of  some  judge  or  court,  and  the  only 
judge  or  court  referred  to  in  the  statute  is 
the  district  judge  and  the  district  court.  It 
is  unnecessary  that  we  go  to  the  extent  of 
holding  that  under  no  circumstance?  could 
the  court  of  civil  appeals  allow  alimony 
pending  appeal.  See  Laredo  v.  Martin,  52 
Tex.  648;  Waters-Pierce  Oil  Co.  v.  State 
(Tex.  Civ.  App.)  106  S.  W.  327;  Gulf  C. 
&  S.  F.  R.  Co.  V.  Ft.  Worth  &  N.  O.  R.  Co. 
68  Tex.  103,  2  S.  W.  199,  3  S.  W.  564.  That 
proposition  is  not  at  all  essential  to  the 
holding  that  the  district  court  has  the 
power;  and  we  are  satisfied  that,  in  all  ordi- 
nary cases,  that  court  is  the  one  that  should 
be  called  upon  to  act.  To  it  parties  can 
have  ready  access  and  easily  procure  evi- 
dence, the  production  of  which   before   an 
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appellate  court  would  often  be  both  incon- 
venient and  costly. 

The  views  we  have  adopted  are  well  sus- 
tained by  many  authorities.  Those  cited  by 
counsel  in  support  of  the  action  of  the  dis- 
trict court,  and  which  fairly  sustain  it,  are: 
Reilly  v.  Reilly,  60  Cal.  624;  Hunter  v.  Hun- 
ter, 100  111.  477;  Kesler  v.  Kesler,  39  Ind. 
153;  State  ex  rel.  Dawson  v.  St.  Louis  Ct.  of 
Appeals,  99  Mo.  210,  12  S.  W.  6G1;  Ross  v. 
Griffin,  53  Mich.  5,  18  N.  W.  534;  McBride 
v.  McBride,  119  N.  Y.  619,  23  N.  E.  1065. 
Others  are  cited  in  2  Bishop,  Marr.  &  Div. 
§§  956,  957. 

The  decision  mainly  relied  on  by  coun- 
sel for  relator  is  Bassett  v.  Bassett,  99  Wis. 
344,  67  Am.  St,  Rep.  863,  74  N.  W.  780.  In 
that  case  the  judgment  for  divorce  was 
granted  in  1889,  with  no  provision  for  ali- 
mony. That  ended  the  case,  there  having 
been  no  appeal,  and  under  a  statute  like 
ours  no  subsequent  allowance  could  proba- 
bly have  been  made,  since  the  case  .was  at 
an  end.  Rape  v.  Pape,  13  Tex.  Civ.  App. 
99,  35  S.  W.  480;  2  Bishop,  Marr.  &  Div.  § 
857.  The  Wisconsin  statute,  however,  per- 
mitted final  judgments  which  allowed  ali- 
mony to  be  opened  up  and  changed  by  sub- 
sequent proceedings,  which  power  was  in- 
voked in  1897  in  the  case  referred  to.  The 
holding  was  that  such  statute  did  not  au- 
thorize the  disturbance  of  a  judgment  which 
had  allowed  no  alimony,  which  does  not  con- 
flict with  anything  we  have  said. 

Ex  parte  Ellis,  37  Tex.  Crim.  Rep.  539, 
«6  Am.  St.  Rep.  831,  40  S.  W.  276,  differed 
from  this  in  three  important  particulars: 
( 1 )  The  money  was  allowed  for  the  support 
of  the  child,  and  not  the  wife;  (2)  it  was 
ordered  to  be  paid  after  the  termination  of 
the  suit  without  appeal;  (3)  the  order  ad- 
judging the  party  guilty  of  contempt  was 
entered  in  vacation.     It  is  not  in  point. 

The  conclusion  that  the  District  Court 
acted  within  its  powers  requires  that  the 
applicant  be  remanded  to  the  custody  of  the 
sheriff  of  Bexar  county.  Ex  parte  Davis, 
101  Tex.  607,  17  L.R.A.(N.S.)  1140,  111  S. 
W.  394. 

Relator  remanded.  Mandate  to  issue  at 
once. 


BnCHIGAN  SUPREME   COURT. 

JOHN  GRIFF,  Appt., 

V. 

ELLA  CLARK,  alias  Ella  Foiles. 


(155  Mich,  611,  119  N.  W.  1076.) 

Mechanics'  lien  —  excessive  statement 
—  effect. 

An  excess  of  60  or  70  per  cent  in  the 
f»  L.R.A.(N.S.) 


amount  of  claim  filed  to  secure  a  mechanics' 
lien  will  prevent  the  lien  from  attaching, 
where  the  statute  requires  a  just  and  true 
statement   of   the    demand    due. 

(March  3,  1909.) 

Note. '^Effect    of    filing    an    exceseive 
mechanics*  lien. 

I.  Unintentional  mistake. 

a.  Overstatement   of   price   or   value 

of    labor   or   materials    actually 
furnished,  306. 

b.  Omission  of  credits,  310. 

c.  Incomplete  performance  where  en- 
tire contract  price  is  claimed,  311. 

d.  Inclusion  of  nonlienable  items. 

1.  Items  ordinarily  of  a  lienable 

character. 

(a)  Materials  or  labor  not 

actually        furnished, 
311. 

(b)  Materials  furnished  but 

not  used,  312. 

(c)  Materials   used   in   dif- 

ferent structure,  312. 

(d)  Miscellaneous,  313. 

2.  Items  of  a  nonlienable  char- 

acter. 

(a)  When     apparent     from 

face  of  claim,  314. 

(b)  When      not      apparent 
from  face  of  claim,  315. 

*(c)  When  entire  contract 
price  is  claimed,  which 
includes  lienable  and 
nonlienable  items,  316. 

3.  Admissibility    of    parol    evi- 

dence  to   segregate   lienable 
and  nonlienable  items,  316. 

II.  Intentional    or    fraudulent    overstate- 

ment, 317. 
III.  Specific  statutory  provisions,  317. 

Notwithstanding  the  statutes  of  the  sev- 
eral states  require  that  a  lien  claim  shall 
correctly  state  the  siun  due  the  claimant 
over  and  above  all  just  credits  and  set-offs, 
it  is  a  well-established  rule  that  a  me- 
chanics' or  materialman's  lien  will  be  en- 
forced pro  ianto,  although  a  larger  sum  is 
claimed  than  is  actually  due,  when  such  ex- 
cess is  unintentional,  and  is  caused  either 
by  the  inclusion  of  an  improper  charge  for 
labor  or  materials  which,  in  the  particular 
case,  were  nonlienable,  or  which  were  not 
furnished,  or  furnished  and  partly  used, 
or  by  the  omission  of  a  credit  or  an 
honest  unintentional  overstatement  of  the 
sum  actually  due.  But  if  the  excess 
is  due  to  the  inclusion  of  a  charge  for 
which  the  law  does  not  in  any  event 
confer  a  lien,  it  will  defeat  the  lien 
in  toto,  unless  the  nonlienable  charge  is  sep- 
arately stated,  so  that  it  may  be  segregated 
from  the  lienable  portion  upon  inspection  of 
the  lien  claim.  By  the  weight  of  authority, 
such  segregation  cannot  be  made  at  the  trial 
by  parol  evidence,  although  there  are  a  few 
cases  to  the  contrary.    If  the  larger  amount 

lis  wilfully  or  intentionally  claimed,  or  if 
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APPEAL  by  complainant  from  a  decree 
of    the    Circuit    Court    for    Houghton 
County  in   defendant's   favor  in  a   suit  to 
foreclose  a  mechanics*  lien.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.   Burritt   &   Burritt   for   appel- 
lant. 

Messrs.  Larson  &  Galbraith  for  appel- 
lee. 

Brooke,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  in  this  case  is  filed  to  foreclose 
a  contractors'  lien.  The  building  was  erect- 
ed under  a  written  contract  entered  into  be- 
tween the  parties  on  the  12th  day  of  Septem- 
ber, 1905.  The  contract  price  was  $1,700, 
subject  to  the  privilege  reserved  by  the  de- 


fendant to  make  alterations  in  the  building, 
she  to  pay  for  all  extra  labor  required  for 
such  alterations.  The  building  was  substan- 
tially completed  on  the  7th  day  of  December, 
1905,  the  defendant  refused  to  make  the 
last  payment  according  to  the  contract,  and, 
on  the  1st  day  of  February,  1906,  complain- 
ant filed  a  claim  of  lien.  One  thousand  dol- 
lars of  the  contract  price  was  paid  by  the 
defendant,  but  payment  of  the  $700  balance, 
together  with  $190  claimed  by  the  complain- 
ant as  extras,  was  refused  by  defendant. 
The  findings  of  the  circuit  judge  were  in 
part  as  follows: 

"The  undisputed  testimony  in  the  case 
shows  that  the  building  was  not  completed 
according  to  the  terms  of  the  written  con- 
tract, that  changes  were  made  in  the  mate- 


the  correct  amount  might  have  been  learned 
by  the  exercise  of  reasonable  diligence,  the 
lien  will  be  defeated  in  ioto;  and  in  some 
cases  it  is  held  that  a  grossly  exaggerated 
claim,  remaining  unexplained,  will  have  the 
same  effect.  The  question  of  excessive  lien 
claims,  however,  is  regulated  by  statute  in 
some  jurisdictions. 

The  effect,  in  subsequent  pleadings,  to  en- 
force a  mechanics'  or  materialman  s  lien  of 
an  excessive  claim  as  to  the  sum  due,  is  not 
considered  in  this  note,  which  is  expressly 
limited  to  cases  where  such  a  claim  is  made 
in  the  notice  filed,  as  the  first  step  towards 
perfecting  such  a  lien. 

I,  UnifUentional  tnistdke. 

a.  €>verBtatemefU  of  price  or  value  of 
labor  or  materials  actually  fur- 
nished. 

Attention  is  called  to  the  fact  that  there 
is  a  striking  uniformity  in  the  phraseology 
of  the  several  lien  statutes  as  to  the  re- 
quirement that  a  mechanic  or  materialman 
shall,  in  order  to  obtain  a  lien,  file  a  true 
and  correct  claim  of  the  sum  due  him  after 
deducting  all  just  credits  and  set-offs. 

It  is  a  well-established  principle  of  law, 
which  has  been  specifically  applied  in  the 
following  cases,  where  the  amount  indicated 
was  claimed  in  excess  of  that  actually  due, 
that  an  overstatement  in  a  claim  for  a  me- 
chanics' lien  of  the  amount  actually  due 
will  not,  when  arising  from  an  honest  mis- 
take or  an  inadvertence  free  from  fraudu- 
lent intent,  vitiate  the  lien  for  the  sum  ac- 
tually due,  notwithstanding  the  statute  re- 
quires that  a  just  and  true  statement  of  the 
amount  due  after  deducting  all  just  credits 
and  offsets  be  filed;  but  the  lien  will  be  en- 
forced pro  tanto :  Soule  v.  Borelli,  80  Conn. 
392,  68  Atl.  979  ($826.77)  ;  Kiel  v.  Carll,  51 
Conn.  440  ($28.67);  Hopkins  v.  Forrester, 
39  Conn.  351  ($25);  McCormack  v.  Phil- 
lips, 4  Dak.  506,  34  N.  W.  39  ($2345.03)  ; 
Kendall  v.  Fader,  199  111.  294,  65  N.  £. 
318,  affirming  99  111.  App.  104  ($60)  ;  Sim- 
on 9on  Bros.  Mfg.  Co.  V.  Citizens*  State 
Bank,  105  Iowa,  264,  74  N.  W.  905  ($42.- 
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66);  Frohlick  v.  Ashton,  169  Mich.  265, 
123  N.  W.  1130  ($45);  McAllister  v.  Des 
Rochers,  132  Mich.  381,  93  N.  W.  887  ($64) ; 
Union  Trust  Co.  v.  Casserly,  127  Mich.  183, 
86  N.  W.  545  (a  few  dollars);  Scheibner 
V.  Cohhen,  108  Mich.  165,  65  N.  W.  760 
($665.40) ;  J.  E.  Greilick  Co.  v.  Tavlor,  143 
Mich.  704,  107  N.  W.  712  ($115.96) ;  La- 
mont  v.  LeFevre,  96  Mich.  175,  55  N.  W. 
687   ($20)  ;  Ittner  v.  Hughes,  113  Mo.  679, 

34  8.  W.  1110  ($400)  J  Heamann  v.  Porter, 

35  Mo.  137  ($108.20)  ;  Shepard  v.  Atchison, 
T.  &  S.  F.  R.  Co.  (Mo.  App.)  129  S.  W.  1003 
($12.60) ;  Midland  Lumber  Co.  v.  Krceger, 
52  Mo.  App.  418  ($443.98);  Greenwood  v. 
Harris,  8  Mo.  App.  603  (small  amount) ; 
Nolan  y.  Lovelock,  1  Mont.  224  ($99); 
Camden  Iron  Works  v.  Camden,  64  N.  J. 
Eq.  723,  52  Atl.  477  ($48.69)  ;  Hall  v. 
Thomas,  111  N.  Y.  Supp.  979  ($609) ;  Gas- 
Kell  v.  Beard,  58  Hun,  101,  11  N.  Y.  Supp. 
399  ($494.87);  Morgan  v.  Taylor,  15  Daly, 
304,  5  N.  Y.  Supp.  922,  affirmed  without 
opinion  in  128  N.  Y.  622,  28  N.  E.  253 
($35) ;  Thomas  y.  Huesman,  10  Ohio  St. 
152  ($60);  Salt  Lake  Hardware  Co.  v. 
Chainman  Min.  &  Electric  Co.  137  Fed. 
632    ($973). 

And  in  the  following  cases,  in  which  the 
amount  of  the  excess  does  not  appear,  the 
court  has  recognized  and  applied  this  doc- 
trine: Barber  v.  Reynolds,  44  Cal.  519; 
Rockwell  V.  O'Brien-Green  Co.  62  111.  App. 
293;  Albrecht  v.  C.  C.  Foster  Lumber  Co. 
126  Ind.  318,  26  N.  E.  157;  Hannah  &  L. 
Mercantile  Co.  v.  Mosser,  105  Mich.  18,  62 
N.  W.  1120;  McMonegel  v.  Wilson,  103 
Mich.  264,  61  N.  W.  496;  Fairbaim  v. 
Moody,  116  Mich.  61,  74  N.  W.  386,  75  N. 
W.  469;  Black  v.  Appolonio,  1  Mont.  342; 
Mason  v.  Germaine,  1  Mont.  263;  American 
Mortg.  Co.  V.  Butler,  36  Misc.  253,  73  N. 
Y.  Supp.  334;  Morrison  v.  Swarthmore  Nat. 
Bank,  9  Del.  Co.  Rep.  573;  Proulx  v.  Stet- 
son &  P.  Mill  Co.  6  Wash.  478,  35  Pac. 
1067;  Strandell  v.  Moran,  49  W^ash.  633, 
95  Pac.  1106;  Springer  Land  Asso.  v.  Ford, 
168  U.  S.  513,  42  L.  ed.  562,  18  Sup.  Ct. 
Rep.  170,  affirming  8  N.  M.  37,  41  Pae. 
1541;     Hooven,    O.     &    R.*   Co.     v.     John 
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rial    used,   and    other   changes   were   made 
which  decreased  the  cost  of  the  building. 

''The  complainant  insists  by  his  testimony 
that  the  substitution  of  material  and  the 
changes  made  in  the  building  were  all  with 
the  consent  of  the  defendant.  The  defend- 
ant denies  this.  If  the  changes  were  made 
with  the  consent  of  the  defendant,  and  if  the 
substitution  of  material  was  done  with  her 
knowledge  and  consent,  the  complainant 
ought  to  allow  the  difference  betwen  the  cost 
of  the  material  furnished  and  that  contract- 
ed for  to  the  defendant.  He  has  not  done  so, 
nor  has  he  offered  to  do  so.  He  insists  that 
be  is  entitled  to  the  full  contract  price,  and 
that  the  lien  upon  the  premises  should  be  en- 
forced to  compel  the  payment  of  the  full 
contract  price. 


"The  amount  charged  for  extras  upon  the 
building,  $190,  is  made  up  of  several  items* 
Some  of  the  items  were  not  extras  at  all,  as 
appears  from  the  testimony,  and  as  to  some 
other  of  the  items  the  testimony  fails  to 
show  the  value  to  be  that  claimed  by  the 
complainant.  Where  there  is  a  difference  of 
value,  the  difference  may  arise  because  t he- 
amount  is  estimated  by  two  different  people^ 
I  think  there  can  be  no  question  that  some 
of  the  items  charged  as  extras  were  known 
to  the  complainant,  at  the  time  he  filed  his 
lien,  as  not  entitled  to  be  included  as  extras. 

"The  written  contract  for  the  erection  of 
the  building  mentions  the  kind  of  material 
to  be  used.  The  complainant  was  a  con- 
tractor of  experience,  and  also  a  lumber- 
man.   He  did  not  show  by  a  fair  preponder- 


Featherstone's  Sons,  49  C.  C.  A.  229,  111 
Fed.  81. 

See  also  cases  cited  infra,  subdivision  III. 

The  court  in  Green  Bay  Lumber  Co.  v. 
Miller,  98  Iowa,  468,  62  N.  W.  744,  67  N. 
\\.  3S3,  said  that  if  unintentional  errors 
*'are  to  defeat  a  lien,  but  few  such  liens  will 
be  established,  for  it  is  common  that  dis- 
putes arise  upon  such  accounts,  and  that  in- 
vestigation leads  to  corrections.  The  state- 
ment or  account  of  the  demand  is  just  and 
true  within  the  meaning  of  the  statute  when 
it  is  for  labor,  materials,  machinery,  or  fix- 
tures furnished,  and  is  believed  to  be  just 
and  true  by  the  person  who  verifies  it.  If 
the  party  verifying  knows  that  the  demand 
is  for  other  than  that  for  which  a  Hen  is 
allowed,  ...  or  that  it  contains  charges 
or  omits  credits  that  it  should  not  contain 
or  omit,  then  surely  it  is  not  a  just  and 
true  statement  or  account  of  the  demand.  A 
statement  or  account  of  the  demand,  within 
the  statute,  that  is  made  and  verified  in 
good  faith,  is  just  and  true,  .  .  .  though 
unintentional  errors  may  be  found  to  exist 
therein." 

So,  in  Heamann  v.  Porter,  .35  ^lo.  1.37. 
the  court  said  that  "if  the  legislature  had' 
intended  the  right  of  the  lien  holder  should 
depend  upon  the  question  of  his  good  faith 
in  the  statement  of  his  demand,  such  in- 
tention would  not  have  been  left  to  mere 
construction,  but  would  have  been  expressed 
in  plain  words.  The  lien  is  the  result  of 
the  performance  of  labor  or  of  furnishing 
materials,      .  and   there   is   nothing 

in  the  law  countenancing  the  proposition 
that  the  right  thus  given  is  avoided  or  de- 
vested by  reason  of  the  sum  claimed  being 
excessive,  whether  the  excels  be  great  or 
mnafl.  «r  whether  the  claim  be  made  with 
knowledge  or  in  ignorance  of  the  true 
amount  due,"  notwithstanding  the  statute 
r^H^uiretl  that  the  lienor  should  file  "a  just 
ani]  true  account  of  the     .     .  demand 

dn*»   him." 

But  see  contra,  Kling  v.  Railway  Constr. 
^n.  7  Mo.  App.  410,  infra  (where  there  was 
an  overstatement  of  $1,000),  which  holds 
That  a  lien  must  stand  or  fall  substantially 

29  T-.K..A.(N.S.) 


In  Nolan  v.  Lovelock,  supra,  where  there 
was  an  excess  of  .$99,  it  was  said  that  a  pro- 
ceeding to  enforce  a  mechanics'  lien  appealed 
to  the  equitable  powers  of  the  court,  and, 
in  the  absence  of  an  express  or  positive  stat- 
ute, a  lien  should  not  be  held  vitiated  in 
toto,  unless  it  clearly  appeared  that  an 
overstatement  was  fraudulently  intended. 

In  Camden  Iron  Works  v.  Camden,  64  N. 
J.  Eq.  723,  52  Atl.  477,  modifying  and  re- 
versing 60  N.  J.  Eq.  211,  47  Atl.  220,  the 
court  said  that,  in  order  to  sustain  a  lien, 
where  an  excess  of  $14,000  over  the  amount 
actually  due  was  claimed,  it  was  necessary 
that  the  court  should  be  satisfied  that  such 
excess  was  claimed  in  good  faith. 

In  some  cases  it  has  been  held  that  the 
doctrine  that  an  honest  or  inadvertent  over- 
statement will  not  vitiate  a  lien  will  be 
applied  only  when  the  error  has  not  oper- 
ated to  the  prejudice  of  anyone.  Simon- 
son  Bros.  Mfg.  Co.  V.  Citizens*  State  Bank, 
105  Iowa,  264,  74  N.  W.  905;  Albrecht  v. 
C.  C.  Foster  Lumber  Co.  and  Kiel  v.  Carll, 
supra;  Marston  v.  Kenyon,  44  Conn.  349; 
Soule  V.  Borelli;  Kendall  v.  Fader;  Mid- 
land Lumber  Co.  v.  Kreeger;  and  Morrison 
V.  Swarthmore  Nat.  Bank, — supra. 

It  was  said  in  Springer  Land  Asso.  v. 
Ford,  supra,  that,  as  between  a  lienor  and 
a  property  owner,  an  honest  overstatement 
of  the  amount  due  will  not  affect  the  valid- 
ity of  a  lien.  To  the  same  effect  is  Nich- 
ols V.  Culver,  51  Conn,  177. 

In  some  cases  the  court  has  stated  that  a 
lienor  who  acts  in  good  faith  is  not  bound 
to  state  in  his  claim  of  lien  the  precise 
amount  finally  allowed  him.  "Rark  of 
Charleston  v.  Curtiss,  18  Conn.  342,  46  Am. 
Dec.  325;  Hayes  v.  Hammond,  162  111.  133, 
44  N.  E.  422,  affirming  61  III.  App.  310; 
Day  V.  Chapman,  88  111.  App.  358;  Greeo 
Bay  Lumber  Co..  v.  Miller,  snpra:  Palmer 
V.  McGinness,  127  Iowa,  118,  102  N.  W, 
802;  McMonegal  v.  Wilson,  303  Mich.  264, 
61  N.  W.  495:  Black  v.  Appoloiiio  and  Mor- 
gan V.  Tavlor,  supra;  Garner  v.  Van 
Patten,  20  Utah,  342,  58  Pac.  284;  Proulx 
V.  Stetson  &  P.  Mill  f  o.  Bni>7-a. 

In  Morgan  v.  Taylor,  supra,  it  was  said 
that  "it  but  seldom  happens  that  a  lienor 
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ance  of  the  evidence  that  the  changes  in  the 
material  were  made  with  the  consent  of  the 
defendant.  The  weight  of  the  testimony  is 
decidedly  with  the  defendant,  that  she  did 
not  know  of  the  substitution  of  materials 
and  did  not  consent  to  it.  Hemlock  was  sub- 
stituted for  pine  and  basswood  for  finishing 
pine.  Some  of  the  lumber  used  was  not  of 
the  grade  specified  in  the  contract.  In  every 
instance  where  there  was  a  substitution  of 
material  a  cheaper  one  was  used. 

"The  complainant  insists  that  because  the 
defendant  has  failed  to  show  just  the  differ- 
ence in  the  market  price  of  the  material 
.  used,  and  just  how  many  feet  were  substi- 
tuted, she  must  pay  the  full  amount  of  the 
contract,  and  her  property  must  be  sub- 
ject to  a  lien  for  the  full  amount.    The  testi- 


mony in  the  case  shows  that  the  building  as 
built  by  the  contractor  is  worth  from  $375 
to  $500  less  than  it  would  be  had  it  bees 
completed  according  to  the  terms  of  the  con- 
tract.   The  contractor  knew  the  price  of  tb« 
material,  but  has  made  no  deduction  what- 
ever on  account  of  the  decreased  cost,  aod, 
while  it  may  well  be  that  the  difference  in 
the   price  of  the  substituted  material  and 
that  of   the   contract   material   might  Dot 
amoimt    to    $375,    it    is    evident    that   tbe 
complainant   has   endeavored  to   enforce  a 
lien  for  an  amount  much  greater  than  be 
honestly  believed  to  be  due  him." 

Complainant  both  in  his  statement  of  liei. 
filed  in  the  office  of  the  register  of  deeds  a-^d 
his  bill  of  complaint  claims  the  sum  of  $Svu 
as  the  amount  due  from  the  defendant  over 


files  his  lien  only  for  the  exact  amount  fi- 
nally adjudged  due  him;  it  is  generally 
made  large  enough  to  cover  everything  to 
wliich  the  lienor  may  in  any  event  be  en- 
titled, for  the  reason  there  can  be  no  re- 
covery bevona  the  amount  claimed  in  the 
lien   filed." 

The  object  of  the  mechanics'  lien  statute 
might  be  defeated,  said  the  court,  in  sub- 
stance, in  Garner  v.  Van  Patten,  supra,  if 
.an  honest  overstatement  be  held  to  vitiate 
the  entire  lien,  as  the  question  whether 
the  amount  claimed  therein  is  the  sum 
actually  due  must  be  left  to  the  determina- 
tion of  the  court. 

The  doctrine  that  an  honest  overstate- 
ment in  a  lien  claim  of  the  sum  due  the 
lienor,  when  no  fraud  is  intendect,  will  not 
vitiate  a  lien,  it  being  good  pro  tanto,  has 
been  applied  where,  in  stating  the  balance 
due  under  a  large  account,  6f  which  neither 
party  had  kept  accurate  data,  there  was  an 
overstatement  of  $2,867,  notwithstanding 
the  statute  required  the  amount  to  be  stated 
as  nearly  as  it  could  be  ascertained  (Kiel 
T,  Carll,  51  Conn.  440)  ;  where  an  overstate- 
ment of  $494.87  was  due  to  the  mistake  of  a 
person  having  charge  of  the  details  of  a  lien- 
or's business,  and  not  to  a  disposition  to 
make  an  overcharge  (Gaskell  v.  Beard,  58 
Hun,  101,  11  N.  Y.  Supp.  399)  ;  where,  upon 
a  trial,  an  item  of  $400  which  was  included 
in  the  claim  of  lien  was  withdrawn  (Ittner 
V.  Hughes,  133  Mo.  679,  34  S.  W.  1110); 
where,  as  the  result  of  an  unintential  mis- 
take or  clerical  error  on  the  lienor's  ledger, 
a  lar^rer  amount  was  claimed  than  that 
actually  due  (Soule  v.  Borelli,  80  Conn.  392, 
68  Atl.  979 )  ;  where  a  designated  amount 
was  claimed,  together  with  interest  (McMil- 
lan V.  Seneca  Lake  Grape  &  Wine  Co.  5 
Hun,  12,  reversed  on  other  grounds  in  57  N. 
Y.  215)  ;  where  the  amount  of  an  over- 
charge was  easily  separated  from  that  ac- 
tuallv  due  (Kendall  v.  Fader,  199  111.  294, 
65  N.  E.  318,  affirming  99  111.  App.  104; 
Midland  Lumber  Co.  v.  Greeger,  62  Mo.  App. 
418)  ;  where  the  excess  consists  of  a  claim 
for  extras  (McMonegal  v.  Wilson,  supra). 

In  the  last  case  the  court  said  that  the 
''claim  for  extras,  while  it  must  be  reduced, 
29  L.R.A.(N.S.) 


cannot  be  said  to  have  been  wilfully  or 
fraudulently  made.  It  requires  an  exami- 
nation and  construction  of  the  specification- 
to  determine  how  much  of  the  claim  for 
extras  shall  be  allowed  or  disallowed,  acd  ; 
the  testimony  of  witnesses  was  also  re- 
quired upon  this  question."    Ibid. 

In  Harrington  v.  Dollman,  64  Ind.  2.>5. 
it  was  held  that  the  finding  by  the  trial 
court  of  a  smaller  amount  than  thp  nmou": 
claimed  in  a  notice  of  lien,  which  was  made 
in  good  faith  under  a  mistaken  upiui^a.. 
would  not  be  disturbed  upon  apical,  w]iere 
the  record  did  not  contain  tue  evidence,  and 
no  objections  seemed  to  have  been  made  to 
the  admissibility  of  the  lien  notice. 

So,  it  was  held  in  Hopkins  v.  Forrester, 
39  Conn.  351,  that  a  subsequent  encum- 
brancer could  not  complain  of  an  inndver-  , 
tent  overstatement  of  $25,  which  represent- 
ed interest  to  become  due  upon  notea  given 
for  the  lienable  amount,  as  the  error  harmed 
no  one,  its  only  efi'ect  being  that  it  was  for 
less  than  the  record  disclosed. 

And  as  against  a  mortagee  who  became 
such  while  labor  was  being  performed  upim 
property,  an  overstatement  of  $2,726  vr'^U 
not  vitiate  the  lien  in  toto,  when  due  to  the 
fact  that  the  lienor  inadvertently  includes! 
the  amount  of  certain  notes  given  him  by 
the  lienee  in  payment.  Marston  v.  Kenvon, 
44  Conn.  349. 

So,  the  fact  that  a  statement  of  lien, 
while  containing  items  that  wen*  lien* 
against  the  owner  of  the  property,  also  con- 
tained such  as  were  not  liens  against  an  en- 
cumbrancer, will  not.  in  the  flbsenoe  of  h«rt 
faith,  defeat  the  right  to  a  lien  against  the 
latter  pro  tanto.  Ijiase  v.  Garver  Coal  Lu. 
90  Iowa,  25,  57  N.  W.  648. 

In  ninilp  V  WfllliR  Iron  Work«.  149  X. 
Y.  439,  44  N.  £.  175,  the  court  said  the  lien 
law  is  a  remedial  statute,  to  be  liber.iHv 
construed,  and  that  a  substantial  compli- 
ance with  its  provisions  will  be  suflRci«?Tit 
to  uphold  the  lien,  and  a«  it  does  not  de- 
clare that  an  imtrue  statement  of  tb^ 
amount  due  will  rertder  the  entire  procoeJ- 
ing  void,  an  honest  overstatement  ^'111  not 
have  this  efi'ect. 

Therefore,  it  was  held  in  Hall  y.  Thomas, 
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and  above  all  the  legal  set-offs.  Counsel  for 
complainant  makes  the  following  claim  in 
his  brief:  'The  largest  amount  which  the 
(iefeiidant  should  recover  under  the  plead- 
ingrs  and  proofs  would  be  the  difference  in 
the  value  of  the  material  used  and  that  con- 
tracted for,  which  would  be  from  $75  to 
.>100,  and  the  difference  in  the  cost  of  labor, 
which  would  be  from  $75  to  $100."  This 
would  entitle  complainant  to  a  decree  for 
^oAO  and  costs.  It  will  be  noted  that  the 
difference  between  this  amount  and  *the 
amount  claimed  in  the  lien  is  $360,  a  sum 
between  60  and  70  per  cent  in  excess  of  the 
claim  made  by  complainant's  counsel  in  his 
brief  upon  consideration  of  the  record  testi- 
money.  It  ia  apparent  to  us  that  the  com- 
plainant's statement  of  lien  is  not  such  "a 


just  and  true  statement  of  account  of  the 
demand  due  him  over  and  above  all  legal 
set-offs"  as  is  contemplated  by  the  statute, 
and  we  therefore  hold  that  the  circuit  judge 
was  correct  in  his  miling.  See  Gibbs  v. 
Hanchette,  90  Mich.  657,  51  N.  W.  691; 
Lamont  v.  Le  Fevre,  96  Mich.  175,  56 
N.  W.  687 ;  Brennan  v.  Miller,  97  Mich.  183, 
56  N.  W.  354;  Scheibner  v.  Cohnen,  108 
Mich.  167,  65  N.  W.  760;  J.  E.  Greilick  Co. 
v.  Taylor,  143  Mich.  704,  107  N.  W.  712. 
Decree  is  affirmed. 

Grant,  Montgomery,  Moore,  and  Mc- 
Alvay,  JJ.,  concur. 

Petition  for  rehearing  denied. 


Ill  X.  Y.  Supp.  979,  t^at  an  untintentional 
overstatement  of  $609  would  not  affect  the 
validity  of  the  lien  for  the  amount  actually 
due. 

But  it  was  held  in  Film  v.  Smith,  186  N. 
Y.  46rj,  79  N.  E.  714,  affirming  107  App. 
Div.  630,  95  N.  Y.  Supp.  1128,  that  an 
overstatement  of  $2,928  in  a  claim  for  ma- 
tprials  "furnished  and  to  be  furnished"  vi- 
tiated a  lien,  notwithstanding  the  trial  court 
found  that  it  was  not  wilfully  or  inten- 
tionally exaggerated.  The  court  said  that 
the  statute  required  the  claim  to  state, 
either  explicitly  or  by  plain  inference,  the 
ralue  or  agreed  price  of  the  labor  or  mate- 
rials furnished,  at  the  time  of  filing  the  uo- 
tite  of  lien. 

As  to  grossl}'  exaggerated  claims  unex- 
plained being  sufficient  to  warrant  an  infer- 
enee  of  fraud,  see  infra,  subdivision  II. 

In  Brennan  v.  Miller,  97  Mich.  182,  50  N. 
W.  ;M4.  it  was  said  that  it  was  not  per- 
mi^>.ib]e  to  include  speculative  items  in  a 
claim  of  lien,  thereby  encumbering  the  lands 
of  others  with  untrue  and  unjust  claims; 
an<l  that  when  the  means  of  information 
were  within  the  lienor's  reach,  he  would  be 
held  to  a  greater  degree  of  accuracy  than 
would  \ye  necessary  in  ordinary  demands; 
and  that  a  court  of  equity  would  treat  as 
insufficient  a  claim  which  was  largely  ex- 
ce*?i\e,  where  the  statute  required  that  a 
"iuHt  and  true  statement  of  the  demand 
f^v^r  and  above  all  legal  set-offs"  should  be 
^led. 

And  in  Klinff  v.  Railway  Constr.  Co.  7 
Mo.  App.  410,  Uie  court,  in  holding  that  an 
excessive  ^aim  of  $4,000  would  defeat  an 
entire  lien,  said  that  the  law  requires  that 
a  lien  account  should  be  substantially  cor- 
rect and  sufficiently  definite  as  to  thelicna- 
ble  claims,  and  that  it  must  stand  or  fall 
t'alistantially  as  made,  as  it  would  be  op- 
nr»»<sive  to  hold  that  a  lien  might  be  filed 
ff*T  any  amount,  and  be  good  as  to  such 
T'li.^  as  may  be  established;  and  that  any 
th<»r  construction  would  be  against  both 
t'.*'  letter  and  the  spirit  of  the  law. 

'^.  however,  Heaniann  v.  Porter,  35  Mo. 

-'!7.  i^upra,  where  it  was  said  that  if  it  had 
^«*-en  the  les'islative  intent  that  the  right  of 
-"•  T.R.A,(X.S.) 


a  lienor  should  depend  upon  the  question 
of  his  good  faith  in  stating  the  amount  due 
him,  it  would  have  been  expressly  stated  ih 
the  statute,  and  not  left  to  construction. 

And  where  the  statute  requires  a  laborer 
or  materialman,  upon  failure  of  a  contractor 
to  pay  him,  to  state  in  his  notice  of  lien 
the  "amount  due  ...  and  demanded,*' 
it  has  been  held  in  New  Jersey  that  an  ex- 
cessive claim  is  made  at  peril  of  the  loss 
of  the  entire  lien.  Reeve  v.  Elmendorf,  38 
N.  J.  L.  125;  Tavlor  v.  Wahl,  69  N.  J.  L. 
471,  55  Atl.  40;  McPherson  v.  Walton,  42 
N.  J.  Eq.  282,  11  Atl.  21;  Donnelly  v. 
Johnes,  58  N.  J.  Eq.  442,  44  Atl.  180. 

So,  in  Camden  Iron  Works  v.  Camden, 
64  N.  J.  Eq.  723,  52  Atl.  477,  reversing  60 
N.  J.  Eq.  21J,  47  Atl.  220,  it  was  held  upon 
the  authority  of  Reeve  v.  Elmendorf,  supra, 
that  an  overstatement  of  $14,000  would 
vitiate  an  entire  lien  sought,  imder  such 
statute. 

However,  in  Garrison  v.  Borio,  61  N.  J. 
Eq.  236,  47  Atl.  1060,  the  court,  relying 
ui)on  Camden  Iron  Works  v.  Camden,  60 
X.  J.  Eq.  211,  47  Atl.  220,  which,  however, 
was  reversed  in  64  N.  J.  Eq.  723,  52  Atl. 
477,  held  that  a  lien,  under  a  statute  secur- 
ing payment  for  labor  and  materials  for 
public  improvements,  which  required  that 
the  "amount  of  the  demand,  after  deducting 
all  just  credits  and  offsets,"  should  be  veri- 
fied, would  not  be  defeated  by  claiming  an 
amount  in  excess  of  that  actually  due,  which 
the  claimant  and  his  counsel  deemed  worthy 
of  submission  to  the  court;  as  the  whole 
claim  would  not  be  branded  as  fraudulent 
by  the  disallowance  of  a  portion  thereof 
upon  the  trial. 

So,  the  lower  court  decision  in  Camden 
Iron  Works  v.  Camden,  supra,  was  followed 
in  James  P.  Hall  Incorporated  Co.  v.  Jer- 
sey City,  62  N.  J.  Eq.  489,  50  Atl.  603 
(which  was  modified  upon  other  grounds 
in  64  N.  J.  Eq.  766,  53  Atl.  481),  where  it 
wna  held  that  a  mistake  in  stating  the 
amount  due  was  not  fatal  under  such  stat- 
ute, unless  intentionally  made  to  inflate 
the  claim. 

And  see  Evans  v.  Lower,  67  N.  J.  Eq. 
232,   58   Atl.    294,   cited   infra,   under   sub- 
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division,  I.  d,  2  (b),  which  holds  that  an 
excess  of  $6.41  for  nonlienable  items  will 
not  vitiate  a  lien  when  mistakenly  made. 

b.   Omission  of  credits. 

It  is  generally  held,  although  there  are 
decisions  to  the  contrary,  that  an  excessive 
claim,  the  result  of  an  honest  unintentional 
omission  of  a  credit,  will  not  vitiate  a  lien, 
but  that  it  will  be  valid  pro  fanto,  not- 
withstanding the  statute  requires  a  true 
statement  &  be  filed  after  deducting  all 
just  credits  or  set-offs.  Marston  v.  Kenyon, 
44  Conn.  349;  Turner  v.  St.  John,  8  N.  D. 
245,  77  N.  W.  340;  Treloar  v.  Hamilton, 
226  111.  102,  80  N.  E.  75 ;  Kendall  v.  Fader, 
199  111.  294,  65  N.  E.  315,  affirming  99  111. 
App.  104;  Ewing  v.  Stockwell,  106  Iowa, 
26,  76  N.  W.  667;  Green  Bay  Lumber  Co. 
V.  Miller,  98  Iowa,  468,  62  N.  W.  742,  67 
N.  W.  383;  Fuller  v.  Nickerson,  69  Me.  228; 
Dyer  v.  Brackett,  61  Me.  587;  Frohlich  v. 
Carroll,  127  Mich.  561,  86  N.  W.  1034; 
Hulburt  V.  Just,  126  Mich.  337,  85  N.  W. 
872;  Heamann  v.  Porter,  supra;  Kasper  v. 
St.  Louis  Terminal  R.  Co.  101  Mo.  App. 
323,  74  S.  W.  145;  Eau  Claire-St.  Louis  R. 
Co.  V.  Gray,  81  Mo.  App.  337;  Hydraulic 
Press  Brick  Co.  v.  McTaggart,  76  Mo.  App. 
347;  Hall  v.  Thomas,  101  N.  Y.  Supp.  979; 
Cooper  Mfg.  Co.  v.  Delahunt,  36  Or.  402, 
61  Pac.  649,  60  Pac.  1 ;  Allen  v.  Elwert,  29 
Or.  428,  44  Pac.  823,  48  Pac.  54;  Chamber- 
lain v.  Hibbard,  26  Or.  428,  38  Pac.  437; 
Rowland  v.  Harmon,  24  Or.  529,  34  Pac. 
357;  Rison  v.  Moon,  91  Va.  384,  22  S.  E. 
165. 

See  also  cases  cited  in  subdivision  III. 
infra. 

This  doctrine  has  been  applied  in  the  fol- 
lowing cases,  where  the  failure  to  give  credit 
for  materials  returned  was  due  to  the  fact 
that  it  was  not  reported  to  the  proper  per- 
son (Green  Bay  Lumber  Co.  v.  Miller, 
supra)  ;  where  a  failure  to  give  credit  for 
a  rebate  of  $34.49  was  due  to  a  salesman 
of  the  lienor  corporation  alone  having 
knowledge  thereof  (Hydraulic  Press  Brick 
Co.  V.  McTaggart,  supra)  ;  where  a  lienor 
was  unable  to  obtain  a  statement  of  the 
amount  of  a  credit  (Kasper  v.  St.  Louis 
Terminal  R.  Co.  supra)  ;  where  less  mate- 
rial than  required  by  contract  was  furnished 
and  knowingly  accepted  by  a  property  own- 
er, and  the  lienor  failed  unintentionally  to 
deduct  $15.80,  the  difference,  from  his  claim 
(Allen  V.  Elwert,  supra)  ;  where  the  omis- 
sion of  a  credit  for  50  per  cent  of  the  claim 
was  due  to  the  fact  that  the  property  own- 
er, and  not  the  lienor,  had  knowledge  of 
the  amount  thereof  (Rison  v.  Moon,  supra)  ; 
where  a  failure  to  give  credit  for  a  pay- 
ment of  $4,600  was  due  to  the  lienor,  at 
the  time  he  filed  his  claim  of  lien,  not  being 
aware  that  the  lienee  had  delivered  checks 
-to  that  amount  to  a  subcontractor  for  the 
lienor's  benefit  (Turner  v.  St.  John,  supra)  ; 
•where  the  omission  of  a  credit  was  due  to 
stn  honest  dispute  as  to  the  correctness 
thereof  (Haves  v.  Hammond,  162  111.  1.3.3. 
44  N.  E.  4'ir?.  affirming  61  HI.  App.  310. 
20  L.R.A.(N.S.) 


$62.29;  Rowland  v.  Harmon,  supra,  $150; 
Looper  Mfg.  Co.  v.   Dlahunt,  supra,  liOf. 

It  was  said  in  Hayes  v.  Hammond,  supra, 
that  it  would  be  practically  impossible  to 
credit  in  a  lien  claim  the  precise  amount 
which  might  be  subsequently  allowed  by  tbe 
court,  and  to  say  that  the  lienor  must  &tat« 
the  exact  amount  which  might  be  finally 
allowed,  at  peril  of  losing  the  lien,  vhere 
he  acts  in  good  faith,  would  be  to  render  tbe 
lien  statute  nugatory. 

But,  on  the  other  hand,  there  are  deci- 
sions which  hold  that  an  oyerstatement  of 
the  amount  due,  the  result  of  oraittiiig  a 
credit,  will  vitiate  a  lien  in  to  to,  where  the 
statute  requires  the  amount  claimed  to  be 
stated  after  all  just  credits  have  been  al- 
lowed. Lane  &  B.  Co.  v.  Jones,  79  Ak. 
156;  Lynch  v.  Cronan,  6  Gray,  631  ($5): 
Hoffman  v.  Walton,  36  Mo.  613  ($160); 
Uthoff  V.  Gerhard,  42  Mo.  App.  t>i' 
($152.10)  ;  McPhersdn  v.  Walton,  42  N.  J. 
Eq.  282,  n  Atl.  21  ($1,000)  ;  Lewis  v.  Bee 
man,  46  Or.  311,  80  Pac.  417  ($5) ;  Nicolai 
Bros.  Co.  V.  Van  Fridagh,  23  Or.  149,  31 
Pac.  288  ($100) ;  Equitable  Say.  &  L.  Asso. 
V.  Hewitt   (Or.)    106  Pac.  447. 

The  reason  for  this  rule  has  been  statcil 
to  be  that  payment  is  a  matter  particularly 
within  the  knowledge  of  the  lienor,  and 
therefore  he  is  bound  to  state  it  truly. 
£}qui table  Sav.  &  L.  Asso.  v.  Hewitt  asd 
Lynch  v.  Cronan,  supra. 

It  was  said  in  Nicolai  Bros.  Co.  v.  Var. 
Fridagh,  supra,  that  where  a  claimant 
"seeks  to  enforce  his  lien  against  the  pn^p- 
erty  of  one  with  whom  he  did  not  contract, 
and  to  whom  he  did  not  furnish  labor  or 
material,  and  in  his  statement  as  filed  neg- 
lects to  deduct  from  the  amount  of  his  rlain 
payments  which  have  been  made  thereoQ. 
and  thereby  puts  on  record  a  statement 
which  he  knows,  or  could  have  known  by  the 
exercise  of  reasonable  diligence,  was  not  '.^ 
true  statement  of  his  claim  after  deduct  1:*-: 
all  juslb  credits  and  offsets,'  the  authoritit^. 
so  far  as  we  can  ascertain,  under  statute? 
like  ours,  seem  to  be  uniform  in  holiliu;: 
that  he  loses  his  lien." 

Thus,  under  statutes  requiring  that  tbe 
claim  of  lien  shall  state  the  amount  iIik- 
after  deducting  all  just  credits,  the  die- 
trine  that  the  omission  of  a  8ubstaiiti.il 
credit  will  vitiate  the  entire  lien  has  K^'n 
applied,  where  there  was  a  failure  to  pive 
a  credit  of  which  the  lienor  must  hav* 
known,  or  could  have  learned  by  reasi^naMt' 
diligence  (Equitable  Sav.  A,  L.  Asso.  t- 
Hewitt,  supra)  ;  where  there  was  an  omi* 
sion  of  a  credit  of  $100,  due  to  the  U^^ 
that  the  person  filing  the  lien  relied  iip-^^' 
the  statement  of  a  bookkeeper  as  to  t> 
amount  due  (Nicolai  Bros.  Co.  v.  Van  Fri- 
dagh, supra)  ;  where  there  was  an  onii*-*  ' 
of  $1,000,  the  amount  of  an  order  drawn  I} 
a  lienor  upon  and  paid  bv  the  lienee  »Me- 
Pherson  v.  Walton,  42  N.  J.  Eq.  2^2,  M 
Atl.  21)  ;  where  a  credit  of  $5  was  (miitt"' 
from  a  claim  of  $24  (Lynch  v.  Cronan. 
supra)  ;  where  there  was  an  omission  <^f 
a  credit  of  $5,  the  proceeds  of  a  sale  by  I'e 
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lienor  of  goods  belonging  to  the  lienee,  and 
retained  by  the  former  (Lewis  v.  Beeman, 
{»upra) ;  where^  in  order  to  increase  the 
amount  of  a  lien,  there  was  an  intentional 
umisiiion  of  a  credit  (Lane  &  B.  (Do.  v. 
Jones,  supra). 

While  this  doctrine  was  applied  in  Hoff- 
man V.  Walton  and  Uthoff  v.  Gerhard, 
«upra,  where  there  was  an  omission  of  a 
credit  of  $160  and  $152.10,  respectively,  as 
a  matter  of  fact,  it  was  expressly  provided 
by  statute  that  the  trial  court  should  ren- 
der judgment  in  a  lien  proceeding  pro  tantOj 
notwithstanding  an  unintentional  omission 
of  a  credit. 

r«  incomplete  perfarmanoe  where  en^ 
tire  contract  price  is  claimed. 

Wliere  the  amount  due  under  an  entire 
contract  is  claimed  in  a  lien  notice,  it  will 
not,  in  the  absence  of  a  wilful  or  intentional 
falsification,  defeat  the  lien  for  the  amount 
found  actually  due.  Ringle  v.  Wallis  Iron 
Works,  149  N.  Y.  439,  44  X.  E.  175  ($35 
disallowed,  for  work  not  performed)  ;  Mor- 
gan V.  Taylor,  15  Daly,  304,  5  N.  Y.  Supp. 
920,  affirmed  without  opinion  in  128  N.  Y. 
622,  28  N.  £.  253  (a  less  amount  than 
claimed  found  due,  by  reason  of  the  fact 
that  the  property  owner  had  prevented  a 
complete  performance  of  the  contract)  ; 
Beattys  v.  Searles,  74  App.  Div.  214,  77 
K.  V.  Supp.  497  ($2,500  found  due,  where 
19,130  less  $650  for  materials  not  furnished 
was  claimed,  the  property  owner  not  being 
thereby  injured,  as  evidenced  by  his  giving 
a  release  bond  of  $3,000  only)  ;  Mull  v. 
Jones  4.>  X.  Y.  S.  R.  643,  18  N.  Y.  Supp. 
35I»  (^27.55,  disallowed,  for  work  not  per- 
fom-Pd.  the  lienor,  however,  being  ready  and 
Willi  ii^r  to  finish  it,  but  could  not  until 
other  contractors  had  finished). 

liut,  on  the  other  hand,  there  are  decisions 
^(  ti.e  lower  courts  of  New  York  which  hold 
that  \i-here  the  amount  of  the  lien  claim 
rnpipsents  an  entire  contract  price,  and  it 
ai'I-ears  upon  the  trial  that  tnere  has  not 
l»«vn  a  complete  performance  on  the  part 
"f  the  lienor,  the  entire  lien  will  be  vitiated, 
*>>ch  overstatement  being  considered  as  in- 
T'-ntionally  made,  as  the  statute  requires 
I  tat  the  Hen  notice  shall,  where  the  whole 
•I  the  work  has  not  been  performed,  state 
i«iat  fact,  as  well  as  the  amount  actual Iv 
«''mpleted.  Brandt  v.  Verdon,  44  N.  Y.  S. 
n.  885,  18  N.  Y.  Supp.  119  ($910  claimed, 
^^d  $332  found  to  be  due);  Foster  v. 
^•♦incider,  50  Hun,  151.  2  N.  Y.  Supp.  875 

wh»*re  the  lienor  neglected  and  refused  to 
perform  the  entire  contract)  ;  Close  v.  Clark, 
'•<J  Daly,  91,  9  N.  Y.  Supp.  538  (work  to  the 
ulue  of  $93  remained  uncompleted). 

In  the  case  under  annotation,  Griff  v. 
'  MBK.  where  a  lien  was  claimed  for  the 
•'♦'TA  contract  price  of  a  struoture,  but  by 
'^^*»n  of  the  substitution  of  cheaper  mate- 
''«U  than  the  contract  called  for,  the 
aniouDt  claimed  was  60  or  70  per  cent  «»reat- 
••'  than  it  should  have  been,  it  was  held  suf- 
•'ient  to  defeat  the  entire  lien;  because,  by 
*■'*  WpikOT'B  failure  to  make  deduction  of  the 
^  UR.A.(N.8.) 


difference  in  the  cost  of  materials,  of  which 
he  had  knowledge,  he  attempted  to  enforce 
a  lien  for  a  greater  amount  than  he  hon- 
estly believed  to  be  due. 

As  to  claiming  an  entire  contract  price, 
when  a  portion  thereof  consists  of  a  charge 
for  which  the  law  does  not  provide  a  lieu, 
see  subdivision  I.  d,  2    (c). 

d.  IncltiMan  of  nonlienahle  items, 

i.  Items  ordinarily  of  a  liendble  char' 

acter, 

(a)  Materials    or    Itahor    not    acttuUly 

furnished. 

A  lien  is  not  vitiated  by  overstating  the 
amount  due,  as  a  result  of  including, 
through  an  honest  mistake,  a  charge  for  ma- 
terials not  actually  furnished.  McAllister 
V.  Des  Rochers,  132  Mich.  381,  91  N.  W. 
887;  Frohlich  v.  Carroll,  127  Mich.  561,  86 
N.  W.  1034;  Pullis  v.  Hoflfman,  28  Mo.  App. 
666;  Schulenburg  &  B.  Lumber  Co.  v.  Strim- 
ple,  33  Mo.  App.  154;  Price  v.  Merritt,  55 
Mo.  App.  640;  Uhrich  v.  Osborn,  106  Mo. 
App.  492,  81  S.  W.  228;  Cochran  v.  Baker, 
34  Or.  555,  52  Pac.  520,  56  Pac.  641 ;  Bols- 
ter V.  Stocks,  13  Wash.  460,  43  Pac.  532, 
534,  1099. 

So,  this  doctrine  was  applied  in  Allen  v. 
Elwert,  29  Or.  428,  44  Pac.  823,  48  Pac. 
54,  where  the  excess  in  a  lien  claim  was  due 
to  an  unintentional  charge  for  materials  at 
contract  price,  where,  as  a  matter  of  fact, 
materials  of  less  value  were  furnished  and 
accepted  by  the  lienee. 

And  it  was  also  applied  in  Frohlich  y. 
Carroll,  supra,  to  an  overcharge  of  $24.79 
for  work  not  performed  by  reason  of  lienee's 
failure  to  provide  necessary  measurements 
therefor. 

So,  it  was  applied  in  Peterman  v.  Mil- 
waukee Brewing  Co.  11  Wash.  199,  39  Pac. 
452,  where  the  excess  was  a  charge  for  a 
door  not  furnished,  which  by  ag^reement  a 
contractor  procured  elsewhere. 

And  in  the  absence  of  an  intent  to  de- 
fraud, a  lien  is  not  vitiated  by  the  mis- 
taken inclusion  of  a  claim  for  nlaterials  not 
actually  furnished,  where  all  claim  therefor 
was  abandoned  upon  the  trial.  Bolster  v. 
Stocks,  supra. 

But  it  was  held  in  Kezartee  v.  Marks,  15 
Or.  529,  16  Pac.  407,  that  a  lien  was  vi- 
tiated in  toto  by  claiming  a  lump  sum  for 
materials  used  in  a  building  and  for  the 
construction  of  a  fence  about  it,  notwith- 
standing the  account  was  itemized  so  as  to 
distinguish  the  lienable  from  the  nonlien- 
ahle items.  The  reason  stated  for  this  de- 
cision was  that  a  lien  might  be  claimed 
upon  either  improvement  for  the  mnterinis 
entering  into  it,  but  that  none  could  lie 
claimed  upon  one  of  them  for  materials 
which  entered  into  the  other. 

See  also  cases  cited  under  TIT.  infra. 

As  to  the  admissibility  of  parol  evidence 
to  segregate  lienable  and  nonlieuable  items^ 
see  infra,  I.  d,  3. 
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(h)  Materials  furnished  InU  not  used,  f 

An  excessive  claim  of  lien,  the  result  of 
the  inclusion  in  good  faith  of  items  for 
materials  furnished  a  contractor,  and  which, 
without  the  lienor's  knowledge,  were  not 
used  in  the  stinicture  on  which  a  lien  is 
claimed,  will  not  vitiate  it,  but  it  will  be 
enforced  pro  tanto.  Union  Trust  Co.  ▼. 
Casserly,  127  Mich.  183,  86  N.  W.  645; 
Hulburt  V.  Just,  126  Mich.  337,  85  N.  W. 
872;  Eau  Claire-St.  Louis  Lumber  Co.  v. 
Wright,  81  Mo.  App.  535;  Western  Brass 
Mfg.  Co.  v.  Mepham,  64  Mo.  App.  50;  Price 
v.  Merritt,  55  Mo.  App.  640;  Uhrich  v.  Os- 
born,  106  Mo.  App.  492,  81  S.  W.  228; 
Goodrich  v.  Gillies,  82  Hun,  18,  31  N.  Y. 
Supp.  76,  affirmed  in  161  N.  Y.  631,  45  N, 
K  1132;  Pierson  v.  Jackman,  27  Misc.  425, 
58  N.  Y.  Supp.  344,  affirmed  without  opin- 
ion in  47  App.  Div.  625,  62  N.  Y.  Supp. 
1145;  Cochran  v.  Baker,  34  Or.  555,  52 
Pac.  520,  56  Pac.  641. 

The  reason  for  this  doctrine  has  been 
stated  to  be  the  fact  that  a  materialman  is 
not  bound  to  inquire  to  what  extent  mate- 
rials actually  furnished  by  him  in  good  faith 
have  entered  into  the  construction  of  a 
structure  upon  which  a  lien  is  claimed. 
Eau  Claire-St.  Louis  Lumber  Co.  v.  Wright, 
supra;  Fitch  v.  Howitt,  32  Or.  396,  52  Pac. 
24. 

This  doctrine  was  applied  in  Hulburt  y. 
Just,  supra,  to  an  overcharge  due  to  the  in- 
clusion of  the  value  of  materials  on  hand  at 
the  completion  of  a  building,  and  a  further 
claim  amounting  to  $1,178.53  which  was 
disallowed  by  the  court. 

And  it  has  also  been  applied  where  an 
excessive  claim  was  due  to  the  inclusion  of 
a  charge  for  materials  which,  without  the 
lienor's  knowledge,  were  rejected  by  a  con- 
tractor as  unsuitable.  Goodrich  v.  Gillies, 
supra. 

But  upon  an  earlier  appeal  of  the  last 
case  (see  66  Hun,  422,  21  N.  Y.  Supp.  400), 
it  was  held  that  the  lien  was  defeated  in 
toto,  on  the  assumption  that  the  lienor 
was  aware  of  the  fact  that  his  claim  of  lien 
included  a  charge  for  materials  rejected. 

See  also  cases  cited  under  III.  infra. 

As  to  the  admissibility  of  parol  evidence 
to  segregate  lien  able  and  nonlienable  items, 
see  infra,  1.  d,  3. 

(c)  Materials  used  in  different  struc- 
ture, 

Wliere  an  overstatement  is  due  to  the 
honest  inclusion  of  a  charge  for  materials 
furnished,  but  which,  without  the  lienor's 
knowledge,  have  been  used  elsewhere  than 
in  the  structure  on  which  a  lien  is  claimed, 
such  improper  charge  will  be  rejected,  and  a 
lien  declared  pro  tanto.  Marston  v.  Ken- 
yon,  44  Conn.  349  (small  amount  for  ma- 
terials used  in  another  building)  ;  Green 
Bav  Lumber  Co.  v.  Miller,  98  Iowa,  468, 
02  N.  W.  742,  67  N.  W.  383  (where  lienor 
supposed  material  was  to  be  used  in  build- 
ing on  which  a  lien  was  sought,  where  the 
lienee  was  improving  both)  ;  Allen  v.  Fru- 
met  Min.  &  Smelting  Co.  73  Mo.  688  (ma- 
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terials  used  in  a  structure  outside  of  laitd 
described  in  lien  notice,  which  was  eabilv 
separated  from  lienable  portion,  no  c4k 
being  injured  by  the  error) ;  Fitch  v.  Hcv- 
itt,  supra  (materials  removed  by  oontnctor 
without  lienor's  knowledge,  and  used  else 
where) ;  Whittier  v.  Stetson  &  P.  Mill  Ca 
6  Wash.  190,  36  Am.  St  Rep.  149,  33  Pac 
393  (where  lienor  had  reason  to  suppose 
that  adjoining  structures  were  owned  by  the 
lienee). 

This    doctrine    has    been    applied   wbm 
there  was  an  overcharge  of  $53.99  mistakes-  | 
ly  claimed   for  materials  used   in  another 
building,  but  which  were  separately  st&ted  | 
in  the  claim.     Powell  v.  Nolan,   27  Wa&L 
318,  67  Pac.  712,  68  Pac.  389. 

See  also  cases  cited  in  subdiviBion  IIL 
infra. 

Where  all  the  materials  furnished  ire 
lienable,  a  claim  for  their  full  value  roiy 
be  filed,  and  they  will  be  presumed  to  h&ve 
been  used  in  the  structure  on  which  &  lien 
is  claimed,  as  it  cannot  be  expected  that  t 
materialman  will  be  obliged  to  watch  the 
progress  of  a  building  to  see  that  all  mate- 
rials furnished  are  used  therein;  and  if 
the  lien  would  be  defeated  for  the  amount 
demanded,  the  burden  rests  upon  the  prop- 
erty owner  to  prove  that  a  portion  therof, 
if  the  accurate  amount  thereof  was  incapa- 
ble of  computation  in  advance,  or  even  that 
a  reasonable  quantity,  remained  unused,  nr 
that  without  his  consent  they  had  been  re- 
moved from  the  building  site.  Fitch  v. 
Ilowitt,  supra.  To  the  same  effect,  ^^ 
Eau  Claire-St.  Louis  Lumber  Co.  v.  Wri«rht. 
supra. 

So,  the  mistaken  inclusion,  by  ernnN^u^ 
advice  of  counsel,  of  a  claim  for  material 
which  did  not  enter  into  a  structure,  wX 
not  vitiate  the  lienable  portion  therejf.  In 
the  absence  of  a  disposition  to  demand  m^'e 
than  the  lienor  was  actually  entitled  t*. 
Gaskell  v.  Beard,  58  Hun,  101,  11  X.  Y. 
Supp.  399. 

Attention  is  called  to  Deering  v.  LorJ. 
45  Me.  293,  where  it  was  held  that  a  \wi 
upon  a  vessel  for  materials  furnished  t'l 
shipbuilder  will  not  be  defeated  by  the  fad 
that  a  portion  of  those  for  which  the  liei. 
was  claimed  was  used  upon  another  vesjk!. 
as  that  portion  could  be  stricken  out  up^'i' 
the  trial. 

Upon  the  same  state  of  facts,  a  similar 
result  was  reached  in  Jones  v.  Keen,  ]'.'» 
Mass.  170,  where  it  appeared  that  the  liencr 
did  not  wilfully  or  knowingly  claim  more 
than  was  due  him. 

But  it  was  held  in  Hannah  &  L.  Mercan- 
tile Co.  V.  Mosser,  105  Mich.  18,  62  N.  W. 
1120,  where  a  payment  of  $75  was  creditt^ 
generally  by  a  materialman  upon  a  ec«n- 
tractor's  account,  and,  upon  his  abscomi- 
ing,  $60  thereof  was  applied  to  nonlieuablt^ 
items  which  did  not  enter  into  the  con- 
struction  of  the  building  upon  which  a  lit^n 
was  claimed,  that  it  w^as  such  a  fraud  a^ 
would  defeat  the  lien. 

So,  where  a  materialman  charges  in  & 
general  count  materials  furnished  a  con- 
tractor for  use  in  four  buildings  owned  by 
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different  parties,  and  appli^  payments 
thereon  without  inquiry  as  to  from  whom 
the  contractor  received  the  money,  or  as  to 
which  building  it  should  be  credited  to,  and 
upon  the  contractor  becoming  unable  to  pay, 
iu  his  statement  arbitrarily  fixes  $550  as 
the  amount  due  upon  one  of  the  buildings, 
I'Ut  in  his  petition  to  enforce  the  lien,  with- 
out explaining  the  discrepancy,  admits  that 
the  sum  due  him  is  $434,  the  entire  lien  will 
be  vitiated,  as  it  does  not  comply  with  the 
«tatutory  reauirements  that  a  just  and  true 
account  of  the  demand  over  and  above  all 
legal  set-offs  shall  be  filed.  J.  £.  Greilick 
to.  V.  Taylor,  143  Mich.  704,  107  N.  W. 
712. 

And  where  a  claim  of  lien  covers  several 
parcels  of  land  upon  which  structures  had 
Wn  erected  under  contracts  with  adjoining 
n^riters,  the  entire  lien  is  lost  by  the  in- 
clusion of  $94.40  for  articles  furnished 
ufi^'H  the  order  of  one  of  the  owners  only, 
and  which  entered  into  but  one  of  the  build- 
iTi^^i,  as  the  claim  was  not  a  just  and  true 
atv)unt,  as  required  by  law.  McAdow  v. 
Miltenljerger,   75  Mo.  App.  340. 

Hut  in  Small  v.  Foley,  8  Colo.  App.  435, 
47  P«ic.  64,  it  was  held  that  a  lienor  would 
l«  entitled  to  a  lien  for  the  full  amount 
claimed,  notwithstanding  $35  thereof  repre- 
!*fnted  materials  delivered  to  a  building  site, 
and  which,  without  his  knowledge,  were  re- 
moved by  the  contractor  and  used  elsewhere. 
The  court  said  it  was  not  the  intent  of  the 
lien  statute  to  require  a  materialman  to  see 
that  all  the  materials  furnished  a  con- 
tractor actually  entered  into  the  construc- 
tion of  the  building  upon  which  a  lien  is 
^•ught,  and  if  by  contract  he  furnishes  ma- 
tt rial  therefor,  he  is  entitled  to  a  lien  for 
th**  full  amount  of  his  claim,  irrespective 
•  •f  where  it  is  used. 

And  in  St.  Croix  Lumber  Co.  v.  Davis, 
1»'.')  Ic»wa,  27,  74  N.  W.  766,  a  lien  was  pc^- 
n:itte<i  to  stand  for  an  amount  which  in- 
'1'  ''*^d  certain  materials  furnished,  but 
^.  .iich.  without  the  lienor's  knowledge,  were 
r.'<t  ufied  in  the  building  on  which  the  lien 
wa^  claimed.  Contra,  Simmons  v.  Carrier, 
•"•  Mo.  581. 

Thi-5  aspect  of  the  question,  however,  is 
M  >t  intended  to  be  covered  in  this  note. 

^•me  courts  apparently  apply  the  doc- 
*r:iie  that  the  inclusion  of  a  charge  for  ma- 
T<  riaU  used  in  a  different  structure  will  not 
\iTiat<»  a  lien  in  toto  only  where  the  non- 
iw'nable  matters  are  not  so  mingled  with 
t  .'*^  that  are  lienable  as  to  preclude  their 
-!  ruination.  Nichols  v.  Culver,  5]  C!onn. 
'77.  Mc(^]ain  v.  Hutton,  131  Cal.  132,  61 
I':^\  273.   63  Pac.  182,  622. 

\nd  in  McClain  v.  Ilutton,  supra,  a  lien 

■^  :*  l:«»ld  to  be  defeated  in  toto  bv  the  in- 

-  I'^ion  of  a  charge  for  materials  used  in  a 

"liltiing    not    involved    in    the   action,    and 

•"«icli  could  not  be  segregated  from  the  re- 

lin'ler  of  the  claim. 

J^',  this  doctrine  was  applied  where  a 
'ump  sum  .was  claimed,  which  included  a 
rharge  for  materials  used  in  the  construc- 
t.r-n  of  a  sidewalk,  which  was  nonlienable, 
it  lM>ing  impossible  to  determine  the  lien- 
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able    portion    of    the    claim.     Bradley    y» 
Gaghan,  208  Pa.  511,  57  Atl.  985. 

The  intentional  inclusion  of  a  charge  for 
materials  furnished  a  contractor  and  by 
him  used  elsewhere  than  in  a  structure  oa 
which  a  lien  was  claimed,  and  so  com- 
mingled with  those  used  that  it  could  not.- 
be  determined  what  portion  entered  into  the- 
latter  structure,  will  vitiate  the  lien  in 
toto.  Little  Bros.  Mill  Co.  v.  Baker,  57 
Wash.  311,  106  Pac.  910. 

As  to  the  effect  of  commingling  nonlien- 
able and  lienable  charges  so  tliat  .the  lat- 
ter is  not  apparent,  see  subdivision  I.  d,. 
2    (b). 

A  lien  will  be  enforced  pro  tanto,  not- 
withstanding an  excessive  claim  which  was- 
due  to  an  inadvertent  charge  for  materials 
which  did  not  enter  into  the  structure  on 
which  a  lien  was  claimed,  but  were  used  by 
the  property  owner's  husband.  Soule  v> 
Borelli,  80  Conn.  392,  68  Atl.  979;  St. 
Croix  Lumber  Co.  v.  Davis,  105  Iowa,  27^ 
47  N.  W.  756. 

And  this  doctrine  was  applied  in  North 
V.  La  Flesh,  73  Wis.  520,  41  N.  W.  633,  to- 
similar  facts,  where  the  value  of  the  ma- 
terials furnished  the  husband  was  easily 
ascertained  from  the  claim  of  lien  without 
a  restatement. 

As  to  the  admissibility  of  parol  evidence- 
to  segregate  lienable  from  nonlienable  items^ 
see  infra,  I.  d,  3. 

(d)  Miscellaneous, 

The  following  cases  hold,  notwithstanding 
a  statutory  requirement  that  a  true  and 
correct  statement  of  the  amount  due  shall 
be  filed,  that  an  overstatement  due  to  the- 
inclusion  of  an  item  which,  although  ordi- 
narily lienable,  for  some  reason  is  one  that 
is  not  lienable  in  the  particular  instance,, 
will  not,  in  the  absence  of  fraudulent  in- 
tent, defeat  the  entire  lien,  when  the  non- 
lienable item  is  so  stated  in  the  claim  as- 
to  be  easily  separated  from  those  lienable: 
W^olfley  V.  Hughes,  8  Ariz.  203,  71  Pac. 
951 ;  Chase  v.  Garver  Coal  Co.  90  Iowa, 
25,  57  N.  W.  648  (charges  barred  by  lapse 
of  time)  ;  Walden  v.  Robertson,  120  Mo. 
38,  25  S.  W.  349  (claim  for  labor  and  im- 
proper charge  for  materials)  ;  Hooven,  O. 
&  R.  Co.  V.  John  Featherstone's  Sons,  49" 
C.  C.  A.  229,  111  Fed.  81;  McLaughlin  v. 
Schawacker,  31  Mo.  App.  365  (items  fur- 
nished under  contract  different  from  that 
under  which  lien  was  claimed)  ;  Powell  v. 
Nolan,  27  Wash.  318,  67  Pac.  712,  68  Pac. 
389  (charge  for  water  pipe  which  was  non- 
lienable). 

This  doctrine  is  recognized  in  Kendall  v. 
Fader,  199  111.  294,  65  N.  E.  318,  affirming 
99  111.  App.  104;  Kittrell  v.  Hopkins,  114 
Mo.  App.  431,  90  S.  W.  109;  PuUis  v.  Hoff- 
man, 28  Mo.  App.  666;  Stokes  v.  Green,  lO* 
S.  D.  286,  73  N.  W.  100. 

This  doctrine  was  applied  in  Chase  v. 
Garver  Coal  Co.  supra,  where  the  claim, 
vvhile  containing  no  items  which  were  not- 
lienable  as  against  the  property  owner,  con- 
tained some  which,  by   reason  of  lapse  of* 
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time,  were  not  lienable  against  an  encum- 
brancer,  the   lienor   having   acted   in  goo< 
faith  in  making  his  claim. 

And  in  Walden  v.  Robertson,  supra,  wher» 
a  lump  sum  was  claimed  for  brick  fumishe* 
and  labor  performed,  the  former  only  bein. 
lienable,  it  was  held  that  the  lien  wouh 
be  enforced  pro  tanto,  it  being  possible  fron 
the  lien  claim  to  compute  the  amount  du* 
for  labor. 

So,  the  blending  of  lienable  items  witl 
some  which  remain  unproved  upon  the  trial 
or  not  proved  to  their  full  extent,  will  not 
Titiate  the  lien.  Schulenburg  &  B.  Lumbe. 
Co.  v.  Strimple,  33  Mo.  App.  ]54;  Eau 
Claire-St.  Louis  Lumber  Co.  v.  Wright,  8] 
Mo.  App*  535. 

In  Pennsylvania  it  has  been  held  that  a 
lien  will  not  be  vitiated  if  the  claim  con 
tains  one  valid  lienable  item.    McCristal  v. 
Cochran,  147  Pa.  225,  23  Atl.  444;   Way- 
mard  v.  Datz,  30  Pittsb.  L.  J.  X.  S.  96. 

And  in  Simpson  v.  Cameron,  3  Pa.  Dist. 
R.  612,  this  rule  was  applied  where  the 
-claim  contained  an  account  against  the 
owner  of  the  property  as  well  as  one  against 
A  subcontractor,  which  were  due  under  dis- 
tinct contracts. 

See  also  cases  cited  under  subdivision  III. 
infra. 

But  it  was  held  in  Hughes  v.  Lansing,  34 
Or.  118,  75  Am.  St.  Rep.  574,  55  Pac.  95.. 
that  a  lien  was  vitiated  by  claiming  a  lump 
sum  for  materials  furnished,  where  the  right 
to  a  lien  for  a  portion  thereof  had  been 
waived,  and  it  was  impossible  to  segregate 
the  lienable  and  nonlienable  items  upon  in- 
spection of  the  claim. 

So,  in  O'Connor  v.  Current  River  R.  Co. 
Ill  Mo.  185,  20  S.  W.  16,  it  was  held  that 
a  laborer's  lien  was  defeated  by  indistin- 
guishably  mingling  it,  in  the  amount 
■claimed,  with  an  assigned  claim,  which,  by 
reason  of  its  assignment  before  a  lien  there- 
for was  filed,  was  nonlienable. 

And  knowingly  to  include  a  claim  for  non- 
lienable items  will  vitiate  a  lien  in  ioto. 
Kittrell  v.  Hopkins  and  Wolfley  v.  Hughes, 
supra. 

As  to  the  admissibility  of  parol  evidence 
to  segregate  lienable  from  nonlienable  items, 
-see  infra,  subdivision  I.  d,  3. 

2,  Items   of   a   nonlienable    character, 

(a)  When  apparent  front  face  of  claim. 

The  inclusion  in  a  lien  claim  of  items 
for  which  the  law  does  not  in  any  event  give 
a  lien  will  not  affect  the  validity  thereof  aa 
to  the  lienable  items,  in  the  absence  of 
fraud  or  bad  faith,  if  the  lienable  items  may 
be  segregated  upon  inspection  of  the  ac- 
■count,  and  the  lienor  is  justified  in  believ- 
ing himself  entitled  to  the  entire  amount. 
Perkins  v.  Wilson,  1  Marv.  (Del)  196,  40 
Atl.  950;  Culver  v.  Schroth,  153  111.  437, 
39  N.  E.  116,  affirming  54  111., App.  043; 
Dennis  v.  Smith,  38  Minn.  494,  38  N.  W. 
095 :  Blakev  v.  Blakey,  27  Mo.  39;  Kearnev 
.    ^v„~,i^Tp,;„  33^f^_^pp  447      McLaughlin 
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V.  Schawacker,  31  Mo.  App.  365;  r^iUis  t. 

loffman,  28  Mo.  App.  666;  Maynard  t.  Ive}. 

Jl  Nev.  241,  29  Pac.  1092;  Title  Guaraiiu.. 

o.  V.  Wrenn,  35  Or.  62,  76  Am.  St  Re[u 

54,  56  Pac.  271 ;  Harrisburg  Lumber  Co.  t. 

.Vashburn,  29  Or.   150,  44  Pac  390;  Mi- 

JhrisUl  V.  Cochran,   147   Pa.  225,  23  M\ 

144;   Waymard  v.  Datz,  supra;  Walter  v 

Powell,   13   Pa.  Dist.   R.   667;   Simpson  v 

'ameron,  3  Pa.  Dist.  R.  612 ;  Morrison  t. 

^warthmore   Nat.    Bank,   9   Del.  Co.  Kep. 

)73;    Bellingham  v.   Li  nek,  53  Wash.  20?. 

101   Pac.  843;   Gilbert  Hunt  Co.  v.  Panr 

(Wash.)   110  Pac.  541;  Duggan  v.  Washoa 

|al  Land  3l  Logging  Co.  10  Wash.  84.  3^ 

Pac.  856;  North  v.  La  Flesh,  73    Wis.  520, 

41  N.  W.  633. 

This   doctrine   has   been   specifically  i^ 
plied  where  the  following  nonlienable  itesii 
were   apparent  from   an  inspection  of  tV 
iien  claim:   $14.50  for  materials  used  in  i 
fence  erected  about  the  structure  in  vh'Ci 
the  balance  of  the  materials  charged  for 
were  used    (Title  Guarantee  Co.  v.  Wrenn. 
supra)  ;   $3.50  for  a  wagon  tongue  brrikw 
while  drawing  lienable  materials  to  a  buiU 
ing  (Culver  v.  Schroth,  supra)  ;  $17.40  f*: 
bags    (Walter   v.   Powell,  supra) ;   $18  T^t 
money  expended  at  the  request  of  and  for 
the   lienor's  benefit    (Bellingham  v.  LinrV. 
supra)  ;    a  nonlienable   claim   for  d8inn°>e^ 
without   fraud    included   in   a   claim    'Mr 
Monegal  v.  Wilson,  103  Mich.  264,  61  X.  W 
495)  ;   an  improper  charge  for  demolishins 
an   old  building  on  the  site  where  a  nev 
"Structure  was  erected  by  the  lienor  (M^ 
Christal  v.  Cochran,  supra). 

The  court  said  in  Culver  v.  Schroth,  supra, 
that  "we  are  of  the  opinion  that  the  in?-r 
tion  in  the  lien  statement  of  an  item  of  in 
debtednesfi  for  which  the  creditor  is  o>i 
entitled  to  a  lien,  where  the  insertion  is  by 
mistake  and  with  no  wrong  intention.  ai.'' 
where  no  party  is  prejudiced  thereby,  ar.r 
especially  where  the  item  erroneously  in 
serted  is  easily  separable  from  the  r<*i\".T:* 
of  the  indebtedness,  ought  not,  of  itself,  t* 
be  held  to  vitiate  the  statement  and  defeat 
the  lien.  If  the  contrary  rule  should  pTv- 
vail,  it  would  follow  that  the  crediirr 
would  in  all  cases  be  bound  to  produce  pr<>i 
sufficient  to  establish  his  lien  for  every  iteri 
of  his  account  filed,  or  fail  altogether!  Thi« 
would  involve  a  strictness  of  construciif^ 
and  practice  which  would  go  far  towan.: 
defeating  the  beneficial  ends  for  which  i£-- 
chanics'  lien  statutes  were  enacted.^ 

It  was  held  in  Nancolas  v.  IlitafTer.  l"^ 
Iowa,  341,  12  L.R.A.(N.S.)  864,  112  X,  W 
382,  that  in  order  to  defeat  a  lien  becau^ 
of  the  inclusion  in  an  itemized  statement* 
items  not  properly  lienable  in  the  elsiT 
which  are  apparent  upon  insj)ection,  it  mii* 
be  so  incorrect  as  to  be  fraudulent. 

Upon  this  phase  of  the  question,  see  tl? 
cases  cited  in  subdivision  III.  infra. 

But  it  was  held  in  Truesdel  v.  Gay,  I 

Gray,  311,  that  the  inchision  in  a  claim  <^ 

lien  of  an  apparent  item  of  a  nonlienaV 

character,  for  fence  material,  would  litfc 

an  entire  lien,  where  the  statute  require? 
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that  "a  just  and  true  account  of  the  demand 
juatly  due  after  all  just  credits  are  given' 
shall  be  filed  as  the  foundation  of  the  lien. 

So,  in  McPherson  v.  Walton,  42  N.  J.  Eq. 
282,  11  Atl.  21,  it  was  held,  following  Reeve 
V.  Elmendorf,  38  N.  J.  L.  126,  that  the  in- 
clusion of  $69.74  in  a  claim  for  materials, 
for  those  furnished  for  a  sidewalk,  will  vi- 
tiate the  entire  lien,  where  the  statute  re- 
<|uired  the  lienor  to  state  accurately  the 
amount  demanded  by  him. 

And  the  inclusion  of  $2.55  in  a  lienable 
claim  for  labor  for  laying  such  walk,  which 
is  nonlienable,  will  have  a  like  effect.    Ibid. 

So,  it  was  held  in  Stubbs  v.  Clarinda,  C. 
S.  &  S.  W.  R.  Co.  06  Iowa,  513,  22  N.  W. 
054,  that  a  lien  was  defeated  in  to  to  by 
the  inclusion  of  a  charge  for  nonlienable 
matter,  although  apparent  upon  the  face 
of  the  claim,  as  it  was  not  a  sufficient  com- 
]»liance  with  a  statutory  requirement  that 
the  claimant  should  file  a  '*just  and  true 
statement"  of  his  demand. 

A  wilfully  false  claim  in  which  are  in- 
cluded nonlienable  items,  although  apparent 
upon  inspection  of  the  claim,  will  always 
vitiate  an  entire  lien.  Barnes  v.  Colorado 
Springs  &  C.  C.  Dist.  R.  Co.  42  Colo.  461, 
94  Pac.  570;  Fuller  v.  Nickerson,  69  Me. 
228;  McMonegal  v.  Wilson,  supra;  Stran- 
dell  V.  Moran,  49  Wash.  633,  95  Pac.  1106; 
Robinson  v.  Brooks,  31  W^ash.  60,  71  Pac 
721. 

As  to  the  admissibility  of  parol  evidence 
to  segregate  lienable  from  nonlienable  items, 
subdivision  I.  d,  3,  infra. 


(h)  When  not  apparent  front  face  of 

claim. 

The  general  rule  seems  to  be,  although 
there  are  cases  which  apparently  have  not 
followed  it,  that  when  the  lienable  items 
and  those  for  which  the  law  does  not  give 
a  lien  are  so  mingled  and  blended  together 
tJiat  they  are  not  apparent  upon  inspection 
of  the  claim,  the  entire  lien  will  be  lost. 
Cannon  v.  Williams,  14  Colo.  21,  23  Pac. 
456;  Perkins  v.  Wilson,  1  Marv.  (Del.) 
196,  40  Atl.  950;  Kendall  v.  Fader,  199  111. 
294,  65  N.  E.  318,  affirming  99  111.  App.  104; 
Adler  v.  World's  Pastime  Exposition  Co.  126 
III.  373,  18  N.  E.  809,  affirming  26  111.  App. 
528;  Peatman  v.  Centerville  Light,  Heat,  & 
P.  Co.  105  Iowa,  1,  67  Am.  St.  Rep.  276, 
74  N.  W.  689;  Kelley  v.  Kelley,  77  Me. 
135:  Baker  v.  Fessenden,  71  Me.  292;  First 
Xat.  Bank  v.  Redman,  57  Me.  405;  Driscoll 
V.  Hill,  11  Allen,  164;  McMaster  v.  Mer- 
rick. 41  Mich.  505,  2  N.  W.  895;  Edgar  v. 
SaliRbury,  17  Mo.  271 ;  Schulenburg  &  B. 
Lumber  Co.  v.  Strimple,  33  Mo.  App.  164; 
Mackler  v.  Mississippi  River  &  B.  f.  R.  Co. 
62  Mo.  App.  077;  John  O'Brien  Boiler 
Works  Co.  V.  Ilaydock,  69  Mo.  App.  653; 
Eau  riaire-St.  Louis  Lumber  Co.  v.  Wright, 
81  Mo.  App.  535;  Dugan  Cut  Stone  Co.  v. 
Gray,  43  Mo.  App.  671;  Murphv  v.  Murphv, 
22  Mo.  App.  18;  Nelson  v.  Withrow.  14  Mo. 
App.  270;  Gauss  v.  Hnssman,  22  IMo.  App. 
115;  Kershaw  v.  Fitzpatrick,  3  Mo.  App. 
575;  Hughes  v.  Lansing,  34  Or.  118,  75  Am. 
20  L.R.A.(N.S.) 


St.  Rep.  574,  55  Pac.  95;  Getty  v.  Ames,  30 
Or.  57-3,  60  Am.  St.  Rep.  835,  48  Pac.  355; 
Allen  V.  Elwert,  29  Or.  439,  44  Pac.  823, 
48  Pac.  54;  Harrisburg  Lumber  Co.  v. 
Washburn,  29  Or.  150,  44  Pac.  390;  Wil- 
liams V.  Toledo  Coal  Co.  25  Or.  426,  42  Am. 
St.  Rep.  799,  36  Pac.  159;  Bradley  v. 
Gaghan,  208  Pa.  511,  67  Atl.  986;  Murphy 
V.  Guisti,  22  R.  I.  588,  48  Atl.  944;  Dexter 
Horton  &  Co.  v.  Sparkman,  2  Wash.  165, 
25  Pac.  1070;  Gilbert  Hunt  Co.  v.  Parrv, 
(Wash.)  110  Pac.  541;  Rinzel  v.  Stump'f, 
116  Wis.  287,  93  N.  W.  36;  Weller  v. 
Shupe,  6  B.  C.  68;  Knott  v.  Cline,  6  B.  C. 
120. 

Thus,  the  doctrine  that  the  inseparable 
blending  of  lienable  and  nonlienable  charges 
will  vitiate  a  lien  in  toto  has  been  applied 
where  a  nonlienable  charge  of  10  per  cent 
was  added  to  all  lienable  items,  for  super- 
intending the  erection  of  a  structure  (Mur- 
phy v.  Murphy,  supra;  see  also  Nelson  v. 
Wlthrow,  14  Mo.  App.  270,  infra,  I.  c)  ; 
where  an  entire  sum  claimed  was  for  labor 
and  materials,  the  latter  not  being  lienable 
(Evans  Marble  Co.  v.  International  Trust 
Co.  101  Md.  210,  109  Am.  St.  Rep.  568,  60 
Atl.  667,  4  A.  &  £.  Ann.  Cas.  831) ;  where  a 
claim  for  labor  and  materials  was  made  and 
the  right  to  a  lien  for  the  former  had  been 
lost  by  lapse  of  time  (Murphy  v.  Gusti, 
supra)  ;  where  a  lump  siun  was*charged  for 
labor  and  the  nonlienable  use  of  tools  (Al- 
len V.  Elwert,  29  Or.  428,  44  Pac.  823,  48 
Pac.  64)  ;  where  a  lien  claim  for  labor  con- 
tained indistinguishable  nonlienable  charges 
for  tools  and  supplies  furnished  (Gilbert 
Hunt  Co.  V.  Parry,  supra) ;  where  a  charge 
included  painting  a  fence  and  varnishing 
carpets  (First  Nat.  Bank  v.  Redman, 
supra)  ;  where  more  than  two  thirds  of  a 
claim  consisted  of  nonlienable  items  (Can- 
non  V.   Williams,  supra). 

In  the  last  case  the  court  said  that  such 
an  excessive  claim  might  easily  deceive,  and 
therefore  should  be  held  void  in  toto.    Ibid. 

Where  labor  and  materials  have  been  fur- 
nished and  a  general  payment  made  on  the 
account,  without  discrimination  as  to 
whether  it  shall  be  applied  to  the  price  of 
labor  or  materials,  and  it  was  impo^rsible 
to  determine  how  much  remained  due  for* 
labor  or  materials  separately,  and  no  lien 
could  be  claimed  for  the  whole  amount,  the 
entire  lien  will  be  defeated.  Driscoll  v. 
Hill,  supra. 

As  to  the  effect  of  the  indistinguishable 
mingling  of  lienable  and  nonlienablo 
charges,  see  also  the  following  cases,  cited 
in  subdivision  I.  d,  1  (c),  supra:  Nichols 
V.  Culver,  51  Conn.  177:  McClain  v.  Hutton, 
131  Cal.  132,  61  Pac.  273,  63  Pac.  182,  622; 
Bradlev  v.  Gaghan,  supra;  Little  Bros.  Mill 
Co.  V.  Baker,  57  Wash.  311,  106  Pac.  910. 

But,  on  the  other  hand,  in  the  following 
cases  liens  have  been  sustained  for  the  lien- 
able portion  of  a  claim,  notwithstanding 
they  do  not  clearly  disclose  whether  there 
"wus  a  spparnte  statement  of  the  nonlienable 
charges,  where  by  mistake  nonlienable  items 
for  tools  to  be  used  on  a  lienable  structure, 
and  money  advanced  by  the  lienor,  were  in- 


316 


MICHIGAN  SUPREME  COURT. 


iLsi, 


eluded  (Evans  v.  Lower,  07  N.  J.  Eq.  232, 
58  Atl.  294)  ;  where  the  whole  amount 
claimed  was  honestly  supposed  to  be  due 
(Bank  of  Charleston  v.  Curtiss,  18  Conn. 
342,  46  Am.  Dec.  325 )  ;  where  a  charge 
for  meat  supplied  laborers  was  included 
(Malone  v.  Big  Flat  Gravel  Min.  Co.  76 
Cal.  578,  18  Pac.  772);  where  there  was 
a  nonlienable  charge  for  extra  work  (Pal- 
mer V.  McGinness,  127  Iowa,  118,  102  N.  W. 
802). 

And  it  was  held  in  Delaware,  L.  &  W.  R. 
Co.  V.  Oxford  Iron  Co.  33  N.  J.  Eq.  192, 
that  the  inclusion  of  nonlienable  items 
would  .not  vitiate  a  lien  for  the  amount  ac- 
tually due,  under  a  statute  giving  a  lien 
against  an  insolvent  corporation  for  wages 
only.  The  court  said  that  "if,  in  conse- 
quence of  the  intermingling  of  charges  for 
wages  with  charges  not  lienable,  serious 
difficulty  should  arise  in  ascertaining  how 
much  is  due  for  wages,  I  think  all  fair 
doubts  should  be  resolved  against  the  claim- 
ant's right  to  preference,  and  he  should 
only  be  allowed"  such  sum  as  clearly  ap- 
pears due  him. 

(c)  When  entire  contract  price  is 
claimed f  which  includes  lienable  and 
nonlienable  items. 

Where  labor  and  materials  are  furnished 
under  an  entire  contract  for  a  fixed  sum 
which  is  claimed  in  a  lien  notice,  and  there 
cannot  be  a  lien  for  the  whole  thereof  by 
reason  of  the  fact  that  the  law  does  not 
give  a  lien  for  materials  furnished,  there 
can  be  none  for  the  lienable  item  of  labor. 
Peatman  v.  Centerville  Light,  Heat  &  P. 
Co.  105  Iowa,  1,  67  Am.  St.  Rep.  276,  74 
N.  W.  689;  Evans  Marble  Co.  v.  Interna- 
tional Trust  Co.  101  Md.  210,  109  Am.  St. 
Rep.  568,  60  Atl.  667,  4  A.  &  E.  Ann.  Cas. 
831;  Morrison  v.  Minot,  5  Allen,  403; 
Brewster  v.  Wyman,  5  Allen,  405,  note; 
Graves  v.  Bemis,  8  Allen,  573;  Mulrey  v. 
Barrow,  11  Allen,  352;  Angier  v.  Bav  State 
Distilling  Co.  178  Mass.  163,  59  N.  E.  630; 
Gauss  V.  Hussmann,  22  Mo.  App.  115;  Nel- 
son v.  Withrow,  14- Mo.  App.  270;  Rinzel 
V.  Stumpf,  116  Wis.  287,  93  N.  W.  36. 

See  also  cases  cited  in  subdivision  III. 
infra. 

This  doctrine  was  also  applied  in  Nelson 
v.  Withrow,  supra,  where  an  entire  contract 
price  was  claimed,  which  included  a  non- 
lienable charge  for  superintendance.  See 
also  Murphy  v.  Murphy,  22  Mo.  App.  18, 
supra,  I.  b. 

In  Adler  v.  World's  Pastime  Exposition 
Co.  126  111.  373,  18  N.  E.  809,  affirming  26 
111.  App.  528,  a  claim  of  lien  for  an  entire 
contract  price,  which  included  labor  both 
lienable  and  nonlienable,  was  held  to  be  un- 
enforceable where  there  was  no  way  of  as- 
certaining the  lienable  portion  thereof.  And 
to  the  same  eflfect,  see  Boyle  v.  Mountain 
Key  Min.  Co.  9  N.  M.  237,  60  Pac.  347. 

But  where  both  lienable  and  nonlienable 
articles  are  sold  under  a  contract  for  a 
priven  sum  which  is  claimed  to  be  due,  which, 
however,  specifies  distinctlv  the  price  of 
29  L.R.A.(N.S.) 


each,  a  Hen  will  be  enforced  as  to  the  lit-s- 
able  portion  thereof.  Bierce  v.  Hutchics, 
16  Haw.  418. 

3.  Admissibility  of  parol  evidence  to 
segregate  lienable  and  nonlienable 
items. 

The  following  cases  hold  that  parol  eri- 
dence  is  admissible  in  order  to  separate  the 
lienable  from  those  items  which,  for  some 
exigency  of  the  case,  are  nonlienable.  al- 
though ordinarily  the  subject  of  a  lieQ. 
when  so  mingled  in  a  lien  claim  as  to  be 
indistinguishable.  Many  of  those  cases  al- 
ready cited  apparently  assume  the  correet- 
ness  of  this  doctrine.  Wolfley  v.  Hughes, 
8  Ariz.  203^  71  Pac.  951 ;  Johnson  t.  BaraeT 
&  M.  Bldg.  Co.  23  ^io.  App.  546;  McLaugh 
lin  V.  Schawadcer,  31  Mo.  App.  365;  Schal- 
enburg  &  B.  Lumber  Co.  v.  Strimple,  33  Mo. 
App.  154;  Eau  Claire-St.  Louis  Lumber  C"'. 
V.  Wright,  81  Mo.  App.  535;  Powell  v.  No- 
lan, 27  Wash.  318,  67  Pac  712,  68  Pac.  35t?; 
Duggan  V.  Washougal  Land  &  Logging  Co. 

10  Wash.  84,  38  Pac.  856.  See  also  Gordon 
Hardware  Co.  v.  San  Francisco  &  S.  R.  t->. 
86  Car.  620,  25  Pac.  125,  s.  c  on  earlivr 
appeals,  22  Pac.  406,  23  Pac  1025,  cite  J 
infra,  subdivision  III. 

It  was  said  in  Powell  v.  Nolan,  supra, 
that  the  mere  fact  that  nonlienable  ite^ii^ 
are  included  with  those  lienable  is,  in  it- 
self, insufficient  to  establish  fraud  and  d^- 
story  the  entire  lien,  where  such  items  are 
included  by  mistake,  or  where  the  wh»^5e 
transaction  plainly  shows  that  they  wtr-- 
included  under  an  honest  belief  that  t^e^ 
were  lienable,  and  that  the  court  mnv  ^e  > 
arate  the  lienable  from  the  nonliena^  '.'.* 
items,  and  render  a  decree  of  foreclosure  for 
the  amount  of  the  former. 

It  was  held  in  Eau  Claire-St,  Louis  Lnia- 
ber  Co.  v.  Wright,  81  Mo.  App.  535,  wi.r;? 
a  claim  was  made  for  more  materials  t':..vs 
were  actually  used,  that  parol  evidence  v.a- 
admissible  to  show  what  portion  of  thfn 
entered  into  the  construction  of  a  builJin;:. 
even  though  it  was  not  apparent  from  tri^ 
lien  statement. 

But  when  there  is  a  commingling;  of 
charges  for  which  the  law  does  not  give  a 
lien,  with  lienable  charges,  and  the  anii-'jrit 
of  the  lienable  items  does  not  appear  fr.im 
the  claim,  parol  evidence  is  inadnii>i:sible  t;* 
separate  them.  Williams  v.  Toledo  Coal  L  o. 
24  Or.  426,  42  Am.  St.  Rep.  799,  36  Pdc. 
159;  Getty  v.  Ames,  30  Or.  573,  60  Am.  St 
Rep.  835,  48  Pac.  355;  Allen  v.  Elwert.  J'» 
Or.  445,  44  Pac.  823,  48  Pac  54;  Xels4>n  •.. 
Withrow,  14  Mo.  App.  270;  Driscoll  v.  Hill. 

11  Allen,  154. 

Contra,  Barnes  v.  Colorado  Springs  4  r. 
C.  Dist.  R.  Co.  42  Colo.  461,  94  Pac,  oTh. 
which  is  apparently  supported  by  the  f*!- 
lowing  cases:  McMonegal  v.  Wilson,  ]•»•" 
Mich.  264,  61  N.  W.  495:  Evans  v.  Ixmo: 
67  N.  J.  Eq.  232,  58  Atl.  294;  Bank  .: 
Charleston  v.  Curtiss,  18  Conn.  342,  -Ki  Vir. 
Dec.  325 ;  Malone  v.  Big  Flat  Gravel  Min. 
Co.  76  Cal.  578.  18  Pac.  772;  Page  v.  Grant. 
127   Iowa,  249,   103  N.  W.   124;    Fuller  v 
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Kickerson,  69  Me.  228;  Wolfley  v.  Hughes, 
S  Ariz.  203,  71  Pac.  951. 

II.  Intcntiimal    or     fraudulent     over- 
statement. 

The  wilful  or  intentional  overstatement 
in  a  claim  of  mechanics*  lien  of  the  amount 
due  the  lienor  will  vitiate  the  lien  in  toto. 
McCormack  v.  Phillips,  4  Dak.  606,  34  N. 
W.  39;  Gbiff  v.  Clabk;  Golden  v.  McCabe, 
121  Mich.  606,  80  N.  W.  ]]33;  Hannah  & 
L.  Mercantile  Co.  v.  !Mosser,  ]05  Mich.  18, 
62  N.  W.  1120;  Brennan  v.  Miller,  97  Mich. 
182,  66  N.  W.  354;  Hulburt  v.  Just,  126 
Mich.  337,  86  N-  W.  872;  Uthoff  v.  Ger- 
hard, 42  Mo.  App.  256;  Klin^y  v.  Railway 
Constr.  Co.  7  Mo.  App.  410;  Kaspcr  v.  St. 
Louis  Terminal  R.  Co.  101  Mo.  App.  323,  74 
S.  W.  145;  Kittrell  v.  Hopkins,  114  Mo. 
App.  431,  90  S.  W.  109;  Mason  v.  Germaine, 
1  Mont.  263;  Camden  Iron  Works  v.  Cam- 
den, 60  N.  J.  Eq.  214,  47  Atl.  220;  Aeschli- 
mann  v.  Presbvterian  Hospital,  165  N.  Y. 
296,  80  Am.  St.  Rep.  723,  69  N.  E.  148,  af- 
firming 29  App.  Div.  630,  53  N.  Y.  Supp. 
998;  Hecla  Iron  Works  v.  Hall,  116  App. 
Div.  126,  100  N.Y.  Supp.  696;  Williams  v. 
Daiker,  63  App.  Div.  614,  71  N.  Y.  Supp. 
247;  American  Mortg.  Co.  v.  Butler,  36 
:Mi8c.  253,  73  N.  ¥.  Supp.  334;  Gaskell  v. 
Beard,  68  Hun,  101,  11  N.  Y.  Supp.  399; 
Bohn  Mfg.  Co.  v.  Keenan,  15  S.  D.  377,  89 
N.  W.  1009;  Culmer  v.  Caine,  22  Utah, 
216,  61  Pac.  1008;  Robinson  v.  Brooks,  31 
Wash.  60,  71  Pac.  721;  Fuller  v.  Nicker- 
8on,  supra. 

But  actual  fraud,  or  facts  from  which  it 
18  necessarily  implied,  must  appear  before 
an  overstatement  of  the  amount  due  will 
vitiate  an  entire  lien.  Mason  v.  Germaine, 
supra;  Strandell  v.  Moran,  49  Wash.  533, 
95  Pac.  1106. 

And  it  has  been  said  that  fraud  cannot 
be  inferred  merely  from  the  fact  that  a 
lien  is  filed  for  an  excessive  amount.  Black 
V.  Appolonio,  1  Mont.  342;  Mason  v.  Ger- 
maine, supra. 

But  in  the  following  cases  the  grossly  ex- 
Aggei'ated  claims  indicated,  remaining  un- 
explained, have  been  held  to  warrant  an  in- 
ference that  a  fraudulent  augmentation  of 
the  debt  was  intended,  sufficient  to  defeat 
the  lien  in  ioto.  Gaskell  v.  Beard,  58  Hun, 
101,  11  N.  Y.  Supp.  399  (overstatement  of 
$494.87)  ;  Hall  v.  Thomas,  111  N.  Y.  Supp. 
979  (overstatement  of  $609.11) ;  New  Jersey 
Steel  &  I.  Co.  V.  Robinson,  86  App.  Div.  512, 
83  N.  Y.  Supp.  450,  affirmed  in  178  N.  Y. 
632,  71  N.  E.  1134  (overstatement  of  $27,- 
000) ;  Hecla  Iron  Works  v.  Hall,  115  App. 
Div.'  126,  100  N.  Y.  Supp.. 696  (claim  of 
$12,000  in  excess  of  amount  stated  in  bills 
rendered  prior  to  filing  notice  of  lien)  ; 
Bohn  Mfg.  Co.  v.  Keenan,  15  S.  D.  377,  89 
N.  W.  1009  ($100  more  than  actually  due, 
claimed  in  pursuance  of  an  agreement  with 
a  contractor  to  defraud  the  owner  of  the 
propertv) ;  Brennan  v.  Miller,  97  Mich.  182, 
56  N.  W.  354. 

And  this  doctrine  has  been  applied  where 
the  only  excuse  for  an  excess  of  $346  was 
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that  the  contract  upon  which  the  lien  was 
based  was  in  the  possession  of  the  lienor^s 
attorney,  it  not  appearing,  however,  that 
any  effort  had  been  made  to  obtain  it,  and 
the  debtor,  who  resided  in  the  same  town 
with  the  lienor,  had  a  duplicate  thereof,  to- 
gether with  a  bill  rendered  but  a  short 
(Jme  before  the  filing  of  the  lien,  which 
showed  the  true  amount  due.  Gibbs  v. 
Hanchette,  90  Mich.  657,  51  N.  W.  691. 

Gbiff  v.  Clark,  the  case  under  annota- 
tion, is  an  example  of  an  intentional  or  wil- 
ful overstatement  sufficient  to  defeat  a  lien 
in  toto. 

It  was  said  in  J.  E.  Greilick  Co.  v.  Tay- 
lor, 143  Mich.  704,  107  N.  W.  732,  where 
there  was  an  excessive  claim  of  26  per  cent, 
that  the  law  will  not  permit  a  reckless 
claim  of  the  amount  due,  when  made  with- 
out knowledge  of  the  facts  on  the  assump- 
tion that  it  may  be  afterwards  corrected,  as 
the  statute  requires  a  just  and  true  state- 
ment, and  only  an  honest  mistake  will  be 
excused. 

Where  materials  were  furnished  a  con- 
tractor for  several  distinct  jobs,  and  no  ap- 
plication of  general  payments  was  made 
upon  the  several  accounts,  and  upon  the 
contractor  becoming  unable  to  pay,  the 
lienor  arbitrarily  fixed  an  amount  as  the 
proper  share  of  the  debt  of  the  contractor, 
which  was  to  be  made  a  lien  on  the  prop- 
erty of  one  of  the  owners,  and  filed  a  claim 
for  the  balance  due,  it  vitiates  the  entire 
lien.     Ibid. 

III.  Specific    statutory    provisions. 

In  a  few  states  the  effect  of  an  excessive 
claim  of  lien  is  regulated  by  statute.  How- 
ever, no  attempt  is  made  to  collect  them  in 
this  note,  except  as  they  have  arisen  in  the 
cases. 

Thus,  in  California  it  is  provided  that  a 
wilful  inclusion  of  a  claim  for  work  or  ma- 
terials not  performed  upon,  or  furnished 
for,  the  property  upon  which  a  lien  is 
claimed,  shall  work  a  forfeiture  of  the  lien 
(§1202,  Cal.  Civ.  Code). 

Such  provision,  being  penal  In  its  nature, 
must  receive  a  strict  construction,  and  the 
evidence  must  be  clear  and  convincing  that 
it  was  wilfully  or  intentionally  transgressed, 
in  order  that  an  overstatement  of  the 
amount  actually  due  shall  vitiate  the  entire 
lien.  Schallert-Ganahl  Lumber  Co.  v.  Neal, 
91  Cal.  362,  27  Pac.  743;  Pacific  Mut.  L. 
Ins.  Co.  V.  Fisher,  106  Cal.  224,  39  Pac. 
768. 

Under  this  statute  it  has  been  held  that 
an  honest  unintentional  overstatement  of 
the  amount  due  will  not  vitiate  a  lien,  but 
that  it  will  be  enforced  pro  tanto,  wliere 
$6,000  for  material  which  did  not  go  into 
the  structure  was  without  fraud  erroneous- 
ly included  in  claim  (Harmon  v.  San  Fran- 
c"isco  &  S.  R.  Co.  [Cal.]  22  Pac.  407)  ;  where 
there  was  an  overstatement  of  $60  (LUcas 
V.  Gobbi,  10  Cal.  App.  648,  103  Pac.  157)  ; 
wheye,  by  reason  of  a  clerical  error,  the 
amount  actually  due  was  overstated,  the 
only  penalty  for  such  error  being  to  post- 
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pone  the  lien  to  the  claim  of  other  lienors 
(Snell  V.  Payne,  115  Cal.  218,  46  Pac 
1069) ;  where,  through  an  error,  there  was 
a  failure  to  give  credit  for  a  payment 
(Stockton  Lumber  Co,  v.  Schuler,  156  Cal. 
411,  101  Pac.  307) ;  where  it  is  found  that 
labor  claimed  for  had  not  been  performed, 
but  that  material  included  in -the  claim  had 
been  actually  furnished  (Pacific  Mut.  L.  Ins. 
Co.  V.  Fisher,  106  Cal.  224,  39  Pac.  758); 
where  claim  for  packages  in  which  the  lien- 
able  material  was  delivered  was  included 
(Snell  V.  Payne,  supra). 

The  bare  fact  that  a  claim  is  made  for 
more  material  than  was  actually  furnished, 
or  too  high  a  price  set  upon  it,  will  not,  in 
the  absence  of  fraud  as  to  the  overstate- 
ment, defeat  the  lien  for  the  amount  actual- 
ly due.  Harmon  v.  San  Francisco  &  S.  R. 
Co.  86  Cal.  617,  25  Pac.  124,  same  case  on 
prior  appeals,  22  Pac.  407,  23  Pac.  1024; 
Gordon  Hardware  Co.  v.  San  Francisco  & 
S.  R.  Co.  86  Cal.  620,  25  Pac.  125;  see  also 
prior  appeals  of  same  case,  22  Pac.  406,  23 
Pac.  1025. 

Under  the  California  statute,  it  has  been 
held,  notwithstanding  a  lien  claim  contains 
in  part  nonlienable  charges,  that  the  lienor 
will  be  permitted  by  proof  to  segregate  them 
from  the  lienable  portion,  imless  the  over- 
statement was  a  wilful  attempt  to  claim 
a  lien  for  the  nonlienable  poriion.     Ibid. 

See  also  supra,  I.  b. 

But  where  the  claim  includes  materials 
used  elsewhere  than  upon  the  property  on 
which  a  lien  is  sought,  the  entire  lien  will 
be  vitiated  where  they  cannot  be  segregated 
from  the  lienable  items.  McClain  v.  Hutton, 
131  Cal.  132,  61  Pac.  273,  63  Pac.  182, 
622. 

It  was  held  in  Alabama  &  G.  Lumber  Co. 
V.  Tisdale,  139  Ala.  250,  36  So.  618,  that  a 
claim  for  more  than  was  actually  due,  in 
the  absence  of  a  fraudulent  intent  or  pur- 
pose, will  not  vitiate  the  lien  for  the 
amount  actually  due,  where  it  is  provided 
by  statute  that  no  error  in  the  amount  of 
the  demand  shall  affect  the  lien.  However, 
the  court  declined  to  say  what  would  be  the 
effect  if  an  excessive  claim  was  intention- 
ally made. 

By  the  Massachusetts  act  of  1855,  chap. 
431,  it  was  provided  that  "no  inaccuracy 
in  stating  the  amount  due  for  labor  shall 
invalidate  the  proceeding,  unless  wilfully 
and  knowingly''  more  is  claimed  than  is 
actually  due. 

Thus,  under  such  statute,  it  has  been  held 
that  a  lien  will  not  be  defeated  as  to  the 
lienable  portion,  where,  without  wilfulness 
or  knowledge,  there  was  included  in  a  claim 
a  charge  for  materials  and  labor  of  the 
lienor's  servants,  which  were  not  the  sub- 
ject of  lien  (Parker  v.  Bell,  7  Grav,  429; 
Whitford  v.  Newell,  2  Allen,  424;  'Under- 
wood V.  Walcott,  3  Allen,  464) ;  where  the 
entire  contract  price  was  claimed,  complete 
performance  beinsr  alle^d,  but  as  a  matter 
of  fact  it  had  been  prevented  by  proceed- 
ings in  insolvency  against  the  lienee  (Lewin 
V.  Whittenton  Mills,  13  Gray,  100) ;  where 
the  lienor  honestly  believed  he  was  entitled 
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to  a  lien  for  the  nonlienable  charge  (Hub- 
bard V.  Brown,  8  Allen,  590;  Whitney  v. 
Joslin,  108  Mass.  103) ;  where  there  was  an 
unintentional  omission  of  a  credit  from  a 
claim  of  lien,  although  it  could  be  consid- 
ered ns  bearing  on  the  question  whether  it 
was  wilfully  omitted  (Corbett  v.  Greenlaw, 
117  Mass.  167). 

And  under  the  statute  of  1872,  which  was 
similar  to  that  of  1855  above  quoted,  an 
overstatement  of  the  amount  actually  due 
will  not  defeat  a  lien,  unless  wilfully  and 
knowingly  made.  Smith  v.  N orris,  120 
Mass.  58;  Sexton  v.  Weaver,  141  Mass.  273, 
6  N.  E.  367. 

And  an  overcharge  of  10  cents  will  not 
be  considered  as  "wilfully  and  knowingly" 
claiming  more  than  was  due,  so  as  to  vitiate 
an  entire  lien.  McDonald  y.  The  Nimbus, 
137  Mass.  360. 

So,  an  inadvertent  failure  to  give  a  credit 
in  a  claim  of  Hen  does  not  impair  its  valid- 
ity, where  it  was  not  affirmatively  shown 
that  anyone  was  thereby  misled.  Vickery 
v.  Richardson,  189  Mass.  53,  75  N.  E.  136. 

In  Smith  v.  Norris,  supra,  a  claim  was 
made  for  the  contract  price  under  an  en- 
tire contract,  where  full  performance  had 
been   prevented  by  the   lienee. 

An  entire  lien  is  not  titiated  by  claim- 
ing for  materials  and  labor,  the  latter  not 
bemg  a  subject  of  lien,  where  it  appears 
that  there  was  no  intent  to  mislead,  nor 
was  anyone  misled,  by  the  erroneous  claim. 
Devine  v.  Clark,  198  Mass.  56,  84  N.  E.  309. 

In  Illinois  it  is  provided  by  statute  that 
a  lien  shall  not  be  defeated,  but  shall  be  en- 
forced pro  tanto,  notwithstanding  an  error 
or  overcharge,  unless  it  appears  to  have 
been  made  with  intent  to  defraud.  See 
Christian  v.  Alice,  104  111.  App.  177. 

Thus,  where  the  full  amount  claimed 
was  not  allowed,  the  entire  lien  is  not  vi- 
tiated if  there  was  no  want  of  good  faith 
in  making  the  claim,  the  excess  being  re- 
garded as  surplusage.  Day  y.  Chapman, 
88  111.  App.  358. 

So,  an  overstatement  of  $1,727.58  in  a 
statement  of  lien,  not  made  in  bad  faith, 
will  not  vitiate  the  entire  lien,  where  it  is 
provided  by  statute  that  no  incorrect  esti- 
mate in  the  statement  of  the  amount  due 
shall  affect  the  validity  thereof,  unless  made 
in  bad  faith.  Culmer  v.  Caine,  22  Utah, 
216,  61  Pac.  1008. 

And  it  was  held  in  Schroeder  ▼.  Mueller, 
33  Mo.  App.  28,  that  an  excess  of  $3  in  a 
lien  claim,  due  to  the  fact  that  materials 
to  that  extent  were  wasted,  would  not  vi- 
tiate a  lien,  as  the  claimant  was  entitled  to 
the  benefit  of  a  statutory  saving  clause  per- 
mitting judgment  to  be  rendered  for  the 
amount  actually  due,  notwithstanding  the 
unintentional  omission  of  a  credit.  But  see 
Uthoff  V.  Gerhard,  42  Mo.  App.  256, 
supra,  where  the  contrary  was  held. 

So,  it  was  held  in  Fuller  v.  Nickerson, 
69  Me.  228,  that  the  mingling  of  lienable 
and  nonlienable  charges  in  a  lump  siun  will 
not  vitiate  a  lien  in  toto,  when  the  result 
of  an  honest  inadvertent  mistake,  under  a 
statute  providing  that  *  "just^  true,  and 
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g articular  account"  of  the  demand  due  shall 
e  filed,  and  that  the  court  shall  render 
judgment  for  the  amount  found  to  be 
lienable.  W.  J.  I. 
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PULASKI   HEIGHTS    SEWERAGE    COM- 
PANY  et  al.,   Appts., 

V. 

J.    P.    LOUGHBOROUGH. 

(—  Ark.  — ,  129  S.  W.  536.) 

Private  sewer  —  legislative  authority 
—  compulsory  service. 

A  corporation  which  constructs  a  sewer 
under  legislative  authority  empowering  it 
to  rent  or  sell  the  right  to  use  it  may  be 
compelled  to  permit  anyone  to  connect 
with  it  who  wishes  to  do  so  upon  payment 
of  a  fee  which  the  court  approves  as  rea- 
sonable.* 

(May  30,  1910.) 

APPEAL  by  defendants  from  a  judgment 
the  Pulaski  Chancery  Court  restrain- 
ing  them  from  severing  certain  sewer  con- 
nections and  fixing  a  fee  for  such  connec- 
tions.    Modified. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  C.  Powers  for  appellants. 

Messrs.  Rose,  Hemingway,  Cantrell, 
A  Loughborough,  for  appellee: 

The  sewerage  company  is  estopped  to  say 
that  parties  shall  not  have  right  to  connect 
with  the  sewer  upon  the  payment  of  a  rea- 
sonable charge  for  such  connection. 

10  Cyc.  Law  &,  Proc.  pp.  1065,  1068,  §  13; 
Little  Rock  &  N.  R.  Co.  v.  Little  Rock,  M. 
R.  &  T.  R.  Co.  36  Ark.  663;  Cleaver  v. 
Mahanke,  120  Iowa,  77,  94  N.  W.  279; 
Wright  V.  Williams,  25  Ky.  L.  Rep.  1377, 
77  S.  W.  1128;  Rogers  v.  Galloway  Female 
College,  64  Ark.  627,  39  L.R.A.  636,  44  S. 
W.  454. 

The  enterprise  is  such  a  public  utility 
that  it  would  have  to  be  conducted  with 
due  regard  to  the  rights  of  the  public.  They 
could  not  designate  arbitrarly,  nor  could 
they  withhold,  the  right  of  any  of  the  pub- 
lic to  connect  with  the  sewer. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  17  Am.  &  Eng.  Enc.  Law,  pp.  623,  525; 


Note.  —  As  to  kinds  of  business  affected 
with  a  public  interest  subjecting  them  to 
regulation  and  control  in  respect  of  rates 
or  prices,  see  note  to  Ratcliflf  v.  Wichita 
Union  Stockyards  Co.  6  L.R.A.(N.S.)    834. 

As  to  power  of  judiciary  to  fix  rates  to  be 
charged  by  public-service  corporations,  see 
note  to  Madison  v.  Madison  Gas  &  Electric 
Co.  8  L.R.A.(N.S.)   529. 
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Lecp  v.  St.  Louis,  I.  M,  &  S.  R.  Co.  58 
Ark.  416,  23  L.R.A.  204,  41  Am.  St.  Rep. 
109,  25  S.  W.  75;  Bostick  v.  State,  47  Ark. 
130,  14  S.  W.  476;  Chicago,  B.  &  Q.  R.  Co. 
V.  Iowa  (Chicago,  B.  &  Q.  R.  Co.  v.  Cutts) 
94  U.  S.  155,  16],  24  L.  ed.  94,  95;  Spring 
Valley  Waterworks  v.  Schottler,  110  U.  S. 
347,  28  L.  ed.  173,  4  Sup.  Ct.  Rep.  48;  New 
Orleans  Gaslight  Co.  v.  Louisiana  Light  & 
H.  P.  &  Mfg.  Co.  115  U.  S.  650,  29  L.  ed. 
516,  6  Sup.  Ct.  Rep.  252;  Budd  v.  New 
York,  143  U.  S.  517,  36  L.  ed.  247,  4  Inters. 
Com.  Rep.  45,  12  Sup.  Ct.  Rep.  468. 

In  the  absence  of  legislation,  it  devolves 
on  the  judiciary  to  establish  reasonable 
rates  for  public  utilities. 

Chicago,  B.  &  Q.  R.  Co.  v.  Jones,  149  111. 
374,  24  L.R.A.  141,  4  Inters.  Com.  Rep.  683, 

41  Am.  St.  Rep.  278,  37  N.  E.  247;  Lough 
V.  Outerbridge,  143  N.  Y.  277,  25  L.R.A.  074, 

42  Am.  St.  Rep.  712,  38  N.  E.  292;  Griffin  v. 
Goldsboro  Water  Co.  122  N.  C.  207,  41 
L.R.A.  240,  30  S.  E.  319;  Zanesville  v. 
Zanesville  Gaslight  Co.  47  Ohio  St.  1,  23 
N.  E.  55;  Indiana  Natural  &  Illuminating 
Gas  Co.  v.  State,  158  Ind.  519,  57  L.R.A. 
761,  63  N.  E.  220;  Wheeler  v.  Northern 
Colorado  Irrig.  Co.  10  Colo.  682,  3  Am.  St. 
Rep.  603,  17  Pac.  490;  Price  v.  Riverside 
Land  &  Irrigating  Co.  56  Cal.  431. 

Plaintiff  was  entitled  to  the  injunction 
restraining  an  interference  with  his  sewer 
connection. 

Smith  v.  Birmingham  Waterworks  Co. 
104  Ala.  315,  16  So.  123;  Wood  v.  Auburn, 
87  Me.  287,  29  L.R.A.  376,  32  Atl.  906; 
Sickles  V.  Manhattan  Gaslight  Co.  64  How. 
Pr.  33;  McEntree  v.  Kingston  Water  Co. 
165  N.  Y.  27,  58  N.  E.  785. 

Battle,  J.,  delivered  the  opinion  of  the 
court : 

The  Pulaski  Heights  Sewerage  Company 
is  a  corporation  organized  under  the  laws 
of  Arkansas  for  the  purpose  of  building  a 
sewer  in  the  territory  known  as  Pulaski 
Heights.  Before  the  sewer  was  constructed 
J.  F.  Loughborough  purchased  many  lots 
of  ground  in  that  territory.  After  his  pur- 
chase the  sewer  was  completed.  Lough- 
borough built  a  residence  upon  a  part  of 
his  lots  and  connected  his  house  with  the 
sewer  in  usual  manner.  He  did  so  without 
compensating  the  sewerage  company  for  the 
same.  On  this  account  the  sewerage  com- 
pany severed  his  connection,  and  Lough- 
borough thereupon  again  united,  and  filed  a 
complaint  in  the  Pulaski  chancery  court 
against  the  Pulaski  Heights  Sewerage  Com- 
pany and  Pulaski  Heights  Land  Company, 
and  asked  that  defendants  be  restrained 
from  interfering  with  his  connections  with 
the  sewer  until  the  town  council  of  Pulaski 
Heights  has  given  the  sewerage  company  a 
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right  to  operate  the  sewer  and  has  fixed  the 
"fees  for  connection  with  the  same.  An  or- 
<ler  temporarily  restraining  the  defendants 
from  interfering  witli  the  sewer  connection 
was  made  by  tlie  court.  The  defendants 
answered. 

The  only  question  in  the  case  is:  What 
•compensation  will  entitle  Loughborough's 
house  to  connection  with  the  sewer  of  Pu- 
laski Heights  Sewerage  Company?  The  chan- 
•cery  court,  after  hearing  the  evidence,  held 
that  plaintiff  was  entitled  to  connect  his 
house  with  the  sewer  upon  payment  of  $50, 
■and  made  the  temporary  restraining  order 
perpetual,    and    the    defendants    appealed. 

The  sewerage  company  contends  that  it  is 
a  private  corporation,  and  no  one  has  a 
right  to  connect  with  its  sewer  except  upon 
terms  to  which  it  shall  agree.  Is  it  correct? 
In  Munn  v.  Illinois,  04  U.  S.  113,  120,  24  L. 
«d.  77,  84,  it  is  said:  "Property  does  be- 
come clothed  with  a  public  interest  when 
used  in  a  manner  to  make  it  of  public  conse- 
quence and  affect  the  community  at  large. 
When,  therefore,  one  devotes  his  property  to 
a  use  in  which  the  public  has  an  interest,  he 
in  effect  grants  to  the  public  an  interest  in 
that  use,  and  must  submit  to  be  controlled 
by  the  public  for  the  common  good,  to  the 
extent  of  the  interest  he  has  thus  created. 
He  may  withdraw  his  grant  by  discontinu- 
ing the  use;  but,  so  long  as  he  maintains 
the  use,  he  must  submit  to  the  control." 

"Upon  this  principle,  the  legislature  can 
fix  the  maximum  of  charges  for  the  stor- 
age of  grain  in  public  warehouses,  and  for 
carriage  of  freight  and  passengers  by  com- 
mon carriers.  From  the  same  source  comes 
the  power  to  regulate  millers,  bakers,  hack- 
men,  ferriers,  wharfingers,  innkeepers,  and 
the  like;  'and  in  so  doing  to  fix  the  max- 
imum of  charge  to  be  made  for  services 
rendered,  accommodations  furnished,  and 
articles  sold.'  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  ed.  77;  Budd  v.  New  York,  143 
U.  S.  617,  36  L.  ed.  247,  4  Inters.  Com. 
Rep.  45,  12  Sup.  Ct.  Rep.  468;  Dow  v.  Beid- 
«lman,  125  U.  S.  680,  31  L.  ed.  841,  2  In- 
ters. Com.  Rep.  66,  8  Sup.  Ct.  Rep.  1028; 
Id.,  49  Ark.  325,  6  S.  W.  297;  Mobile  v. 
Yuille,  3  Ala.  140,  36  Am.  Dec.  441.  Upon 
the  same  principle  it  was  held  in  Spring 
Valley  Waterworks  v.  Schottler,  110  U.  S. 
.347,  28  L.  ed.  173,  4  Sup.  Ct.  Rep.  48,  'that 
it  is  within  the  power  of  the  government  to 
regulate  the  price  at  which  water  shall  be 
«old  by  one  who  enjoys  a  virtual  monopoly 
of  the  sale.' "  Leep  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  58  Ark.  416,  23  L.R.A.  264,  11  Am. 
St.  Rep.  109,  25  S.  W.  75. 

The  sewerage  company  was  organized 
for  the  purpose  of  constructing,  maintain- 
ing, and  operating  sewers,  and  renting  or 
selling  the  right  to  connect  with  and  use 
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the   same.     It   constructed   a  aewer  about 
1,200  or  1,300  yards  long,  or  longer.    All 
persons   who   wish,    upon   payment  of  ih 
fee  demanded,  are  allowed  to  connect  witj 
fljid  use  it.     About  one  third  of  it  is  bui): 
upon  private  property.    It  is  not  confined  u 
the  use  of  any  particular  persons,  but  all 
who  can  are  invited  to  connect  with  and 
use  it  upon  the  payment  of  a  fee  agreed  ujr 
on.     All  persons  hereafter  buying  real  «* 
tate  sufficiently  near  to  make  it  useful  up- 
on paying  the  fee,  may  make  connection  ol 
use  it.     To  the  public  within  reach  of  it. 
or  that  may  come  within  reach  of  it,  it  ii 
useful  and  necessary  in  many  ways.    He 
sewerage  company  has  in  this  way  devutel 
the  sewer  to  a  use  in  which  the  public  has 
an  interest. 

In  the  absence  of  legislation  as  to  th^ 
maximum  of  charges  for  the  use  of  severe 
courts  in  cases  like  this  can  determine  wja: 
is  reasonable.  They  cannot  prescri|)e  ratts 
which  shall  be  charged  in  the  future,  and  in 
cases  other  than  that  before  them;  tlist 
would  be  a  legislative  act.  Munn  v.  lUir. 
ois,  94  U.  S.  133,  134,  24  L.  ed.  S6,  S?; 
Salt  River  Valley  Canal  Co.  v.  Xelssen.  1'^ 
Ariz.  9,  12  L.R.A.(N.S.)  711,  85  Pac,  117, 
16  A.  &  E.  Ann.  Cas.  796. 

In  Salt  River  Valley  Canal  Co.  v.  Nelssen, 
supra,  in  which  the  court  determined  the 
amount  a  corporation  should  charge,  tbe 
court  said:  "In  determining  what  is  a  rea- 
sonable price  to  be  charged  for  its  senrieef 
by  a  public-service  corporation,  an  exam- 
ination must  be  made  not  onlv  from  th« 
point  of  view  of  the  corporation,  but  fram 
that  of  the  one  served  also.  A  reasonabk 
rate  is  not  one  ascertained  solely  from  <X'n- 
sidering  the  bearing  of  the  facts  upon  tb 
profits  of  the  corporation.  The  eflfect  of 
the  rate  upon  persons  to  whom  service's  are 
rendered  is  as  deep  a  concern  in  the  fixicg 
thereof,  as  is  the  effect  upon  the  stookboM- 
ers  or  bondholders.  A  reasonable  rate  is 
one  which  is  as  fair  as  possible  to  all  whose 
interests  are  involved." 

In  Covington  &  L.  Tump.  Road  Co.  t. 
Sandford,  164  U.  S.  678,  596,  41  L.  ed,  oe-), 
566,  17  Sup.  Ct.  Rep.  198,  205,  the  qiiesti.>n 
under  consideration  was :  What  w^s  a  rea- 
sonable toll  to  be  charged  by  a  turnpike  com- 
pany ?  The  court  said :  "It  cannot  be  §3i<i 
that  a  corporation  is  entitled  as  of  right, 
and  without  reference  to  the  interests  ufl 
the  public,  to  realize  a  given  per  cent  up<^si 
its  capital  stock.  When  the  question  arises 
whether  the  legislature  has  exceeded  it^j 
constitutional  power  in  prescribing  rates  td 
be  charged  by  a  corporation  controlling  a 
public  highway,  stockholders  are  not  iU 
only  persons  whose  rights  or  interests  art 
to  be  considered.  The  rights  of  the  public 
are  not  to  be  ignored.     It  is  alleged  ber^ 
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that  the  rates  prescribed  are  unreasonable 
and  unjust  to  the  company  and  its  stock- 
holders. But  that  involves  an  inquiry  as  to 
what  is  reasonable  and  just  to  the  public. 
.  .  .  Tne  public  cannot  properly  be  sub- 
jected to  unreasonable  rates  in  order  sim- 
ply that  stockholders  may  earn  dividends. 
.  .  .  If  a  corporation  cannot  maintain 
such  a  highway  and  earn  dividends  for 
stockholders,  it  is  a  misfortune  for  it  and 
them,  which  the  Constitution  does  not  re- 
quire to  be  remedied  by  imposing  unjust 
burdens  upon  the  public.  So  that  the  right 
of  the  public  to  use  the  defendant's  turn- 
pike upon  payment  of  such  tolls  as,  in  view 
of  the  nature  and  value  of  the  service  ren- 
dered by  the  company,  are  reasonable,  is  an 
element  in  the  general  inquiry  whether  the 
rates  established  by  law  are  unjust  and  un- 
reasonable." See  also  Smyth  v.  Ames,  169 
U.  S.  466,  544,  42  L.  ed.  819,  848,  18  Sup. 
Ct  Rep.  418;  San  Didgo  Land  &  Town 
Co.  V.  National  City,  174  U.  S.  739,  757, 
43  L.  ed.  1154,  1161,  19  Sup.  Ct.  Rep.  804; 
Missouri  P.  R.  Co.  v.  Smith,  60  Ark.  221, 
5  Inters.  Com.  Rep.  348,  29  S.  W.  752. 

.The  evidence  in  this  case  fails  to  furnish 
a  satisfactory  standard  to  determine  what 
compensation  for  connection  of  plaintiff's 
residence  with  the  sewer  of  Pulaski  Heights 
Sewerage  Company  would  be  reasonable  and 
just  to  all  parties.  The  nearest  approach  is 
the  average  cost  of  connections  with  sewers 
in  Little  Rock.  The  sewer  in  question  is  in 
the  vicinity  of  that  city.  In  Little  Rock 
the  average  cost  is  about  $50  or  $60  for  a 
connection,  mostly  $50.  One  charge  was  as 
high  as  $83.  As  the  cost  of  the  sewer  in 
question  was  expensive,  more  so  than  the 
average  in  Little  Rock,  we  think  that  $60 
should  be  allowed  for  a  connection  with  it 
in  this  case,  the  highest  average  in  Little 
Rock;  and  it  is  so  ordered. 

Decree  modified  in  accordance  with  this 
opinion. 
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PALMER  TRANSFER  COMPANY,  Appt., 

V. 

CHARLIE    SMITH,    by    Guardian. 

(137   Ky.   319,   125   S.   W.   725.) 

Master  —  iBJury  by  servant  —  scope  of 
employment  —  liability. 

1.  The  owner  of  a  bus  is  liable  for  in- 
jury to  a  boy  who,  without  knawledge  of 
the  owner,  is  invited  to  ride,  free  of  charge, 
by  the  driver,  and  injured  by  the  lattcr's 
n^ligence,  althougli  the  owner  had  for- 
bidden the  boy  to  ride  on  the  bus. 

Damages  —  broken  leg  —  amount. 

2.  Nine  hundred  dollars  is  not  excessive 
to  award  as  damages  to  a  boy  whose  leg  is 

L.R.A.(N.S-)  21 


broken  above  the  knee  by  another's  negli- 
gence, in  consequence  of  which  he  is  com- 
pelled to  stay  in  bed  for  four  months,  and 
go  on  crutches  for  three  more,  and  is  final- 
ly left  with  the  injured  leg  shorter  than 
the  other. 

(March  2,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  McCracken 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  D.  Mocqnot  for  appellant. 

Messrs.  Hendrick  &  Corbett  and  Barns 
A  Bnrns,  for  appellee: 

The  child  riding  upon  the  invitation  of  the 
driver,  was  a  passenger,  and  entitled  to  pro- 
tection as  such. 

Hutchinson  Carr.  §  1020;  Southern  R.  Co. 
V.  Lee,  30  Ky.  L.  Rep.  1360,  10  L.R.A. 
(N.S.)  837,  101  S.  W.  307;  Louisville  Home 
Teleph.  Co.  v.  Beeler,  125  Ky.  376,  101  S. 
W.  397;  Louisville  k  N.  R.  Co.  v.  Scott 
(Louisville  k  N.  R.  Co.  v.  Weaver)  108  Ky. 
392,  50  L.R.A.  381,  56  S.  W.  674. 

Clay,  C,  delivered  the  opinion  of  the 
court : 

The  appellant.  Palmer  Transfer  Company, 
owns  and  operates  a  bus  line  in  the  city  of 
Paducah.  Charlie  Smith,  while  riding  on 
one  of  appellant's  buses,  was  thrown  there- 
from and  his  leg  broken.  Charging  that  the 
injury  was  due  to  the  negligence  of  appel- 
lant, he,  by  his  guardian,  instituted  this  ac- 
tion to  recover  damages.  The  jury  re- 
turned a  verdict  in  his  favor  for  $900. 
From  the  judgment  based  thereon,  this  ap- 
peal is  prosecuted. 

Appellant  asks  a  reversal  of  the  judgment 
upon  the  following  grounds:  (1)  Error  of 
the  court  in  refusing  to  peremptorily  in- 
struct the  jury  to  find  for  appellant.  (2) 
The  court  erred  in  refusing  to  permit  ap- 
pellant's officers  to  testify  that  they  had 
forbidden  appellee  to  ride  on  the  bus.  (3) 
The  verdict  of  the  jury  is  excessive. 

The  accident  occurred  on  February  6, 
1908,  under  the  following  circumstances: 
John  Crowell,  who  was  in  charge  of  ap- 
pellant's omnibus  as  driver,  invited  Charlie 
Smith  to  ride  with  him  to  the  Union  Sta- 
tion and  return.    While  waiting  at  the  sta- 

Note.  —  The  cases  on  liability  of  a  rail- 
road company  for  injury  to  persons  wrong- 
fully on  train  by  collusion  witli  train  em- 
ployees are  gathered  in  the  note  to  Gralin 
V.  International  &  Q.  N.  R.  Co.  6  L.R.A. 
(N.S.)  1025;  and  for  a  note  on  duty  and 
liability  of  proprietors  of  public  hacks  or 
cabs,  see  Lewark  v.  Parkinson,  5  L.R.A. 
(N.S.)   1069. 
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tion,  Crowell  and  a  driver  of  a  cab  belong- 
ing to  appellant  made  a  wager  as  to  who 
could  return  to  town  first.    They  then  began 
to  drive  rapidly  back  to  town,  Crowell  going 
on  the  left  of  the   street,  while  the  driver  of 
the  cab  proceeded  on  the  right.     The  bus 
on  which  Crowell  and  Charlie  Smith  were 
riding    collided    with    a    street    car,    and 
Charlie   Smith   was   thrown   from   the   bus 
and  his  leg  broken.     The  evidence  for  ap- 
pellee is  to  the  effect  that  both  the  bus  and 
cab    proceeded    up    town    at    a   very    rapid 
rate.     When  they  arrived  at  the  intersec- 
tion of  Twelfth  and  Caldwell  streets,  going 
eastwardly  on  Caldwell,  one  block  from  the 
scene  of  the  collision,  appellee  called  Cro- 
weirs  attention  to  the  sparks  emitted  from 
the  trolley  of  the  car  which  was  on  Eleventh 
street,  between  Norton  and  Caldwell  streets, 
and  approaching  Caldwell  street.     The  car 
was  going  from  the  city  to  the  station.    The 
omnibus  was  going  in   the  opposite  direc- 
tion.    When  the  omnibus  reached  Twelfth 
street,    Charlie    Smith   said    to   the    driver, 
"Cross   over,    John.      The    car    is   coming." 
Smith  then  attempted  to  take  hold  of  the 
lines,  but  the  driver  took  them  out  of  his 
hands.     At  the  same  time  the  driver  said: 
"You  are  a  liar.    I  left  the  car  at  the  sta- 
tion."     As    the    car    was    approaching    the 
corner  and  turning  around  the   same,  the 
gong  was  being  sounded.     As  the  driver  of 
the  bus  approached  the  corner  he  began  to 
whip  up  faster.     Smith  then  told  him  that 
thev  could  not  make  it  over.     The  driver 
then  attempted  to  turn  straight  across  the 
track  in  order  to  get  out  of  the  way  of  the 
car.     The  car  was  proceeding  slowly  at  the 
time.     When  the  motorman  saw  that  a  col- 
lision was  about  to  take  place,  he  attempted 
to  stop  the  car.     The  car  and  the  bus  col- 
lided,   and    appellee    was    thrown    to    the 
ground.     His  left  leg  was  broken  between 
the  knee  and  the  hip.    He  was  confined  to 
his  bed  for  four  months.     His  leg  is  some- 
what shorter  than  it  was  before  the  acci- 
dent.    After  he  left  his  bed,  he  had  to  use 
crutches  for  three  months.     He  contracted 
to  pay  his  physician  $50. 

The  evidence  for  appellant  is  to  the  effect 
that  the  driver  of  the  bus  proceeded  up 
town  at  the  usual  rate  of  speed.  At  the 
time  of  the  accident  he  was  not  going  fast. 
The  gong  of  the  car  was  not  being  sounded 
as  they  turned  the  corner.  The  driver  was 
taken  unawares,  and  did  the  best  he  could 
to  avoid  the  accident.  It  is  manifest  that, 
if  appellant  is  liable  at  all,  there  was  abun- 
dant evidence  upon  which  to  submit  to  the 
jury  the  question  of  negligence.  Counsel 
for  appellant  insists,  however,  that  the 
driver  of  the  bus,  without  authority  from 
appellant  and  without  its  knowledge  or 
consent,  simply  invited  appellee  to  ride  on 
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the  bus;  that  appellee  was  therefore  limply 
a  guest  of  the  driver,  and  not  a  passenger  ia 
whom  appellant  owed  any  duty.    Such  dr^c 
trine,  however,  is  not  in  force  in  this  sUte. 
This  court  in  the  case  of  Louisville  &  N. 
R.  Co.  V.  Scott   (Louisville  &  N.  R.  to.  t. 
Weaver)   108  Ky.  392,  50  L.R.A  381,  56  S. 
W.  674,  held  that  one  who  rides  on  a  passen- 
ger train  by  courtesy  of  the  conductor  vitL- 
out  paying  fare,  although  in  violation  of  the 
rule  of  the  company,  is  entitled  to  the  same 
care  which  is  due  a  passenger  for  hire.   Is 
Thompson  on  Carriers  of  Passengers,  p.  44. 
the  rule  is  thus  stated  "Tlie  simple  fact  that 
an  agent  of  the  carrier  violates  his  dutv,  '^v. 
invites  a  person  to  ride  free,  without  a  col- 
lusion on  his  part  with   the  agent  to  dr 
fraud  the  carrier,  will  not  operate  so  as  to 
deprive  him  of  his  remedy  as  a  passenger, 
if   he   is   injured   through    the   carelessu?*-* 
of  the  carrier's  agents."    In  Wilton  v.  Mid-  \ 
dlesex  R.  Co.   107"  Mass.   110,  9  Am.  Ee^u 
11,  the  driver  of  a  horse  car  invited  a  per-  \ 
son  to  get  on  the  car,  and  while  thus  travtl 
ing  he  was  injured.     The  court  said:    "A  j 
master  is  bound  by  the  acts  of  his  pervant 
in  the  course  of  his  employment.    Tliey  are 
deemed  to  be  the  act  of  the  master.'*    io 
Hutchinson  on  Carriers,  §  1020,  it  ia  sail- 
"A  child  riding  on  a  street  car  upon  ti^ 
invitation  of  the  driver  is  a  passenger,  and 
entitled  to  protection  as  such."     In  6  Oe- 
Law  &  Proc.  p.  541,  the  rule  is  thus  state*.: 
"While  it  would  seem  reasonable  that  wa- 
boys  or  children  who  are  permitted  to  ride 
on  a  car  gratuitously,  with  knowledge  that 
the  employee  giving  the  permission  has  r." 
authority  to  do  so,  are  not  passenger*,  suih 
doctrine    is    not   supported    by    the   weiii  * 
of   authority,    and    there    are    many   rav* 
holding  that  a  child  accepting  the  invita- 
tion of  a  person  in  charge  of  a  railnud  «'r 
street    car    to    ride    thereon,    without   any 
payment  of  fare  being  intended,  become*  a 
passenger,   with    reference    to   whose   -Niifpt.v 
the  carrier  has  the  same  liability  as  w.t^i 
reference    to    a    paying    passenger."      Tnis 
doctrine    finds    support    in    the    follow  ir: 
cases:      Little    Rock    Traction    k    Elect: i( 
Co.  V.  Nelson,  66  Ark.  494,  62   S.   W.  T; 
Brennan   v.   Fair  Haven   ft   W.   R.   Co.  4-' 
Conn.  284,  29  Am.  Rep.  679;   Buck  v.  Pet^ 
pie's  Street  R.  k  Electric  Light  &  P.  <^«^ 
108  Mo.   179,  18  S.  W.   1090;    Danbeck  ^ 
New  Jersey  Traction  Co.  57  N.  J.  L.  4i: 
31  Atl.  10*38. 

Applying  the  doctrine  above  annonno? 
to  the  facts  of  this  case,  we  find  that  th 
driver  was  in  charge  of  the  bus,  and  a 
such  was  authorized  to  receive  pas^engf'rj 
He  invited  the  appellee,  a  hunchback  negt 
boy,  who  was  only  fifteen  years  of  age,  t 
ride  with  him.     This  act  was  within  tb 
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Kope  of  his  employment.  The  boy  was  not 
merely  the  guest  of  the  driver,  but  became 
a  passenger  to  whom  appellant  owed  the 
tame  duty  that  it  did  to  other  passengers. 
iiVTien,  therefore,  appellee  was  injured  by 
!he  driver's  negligence,  appellant  became 
iable  in  damages.  The  doctrine  announced 
0  the  ease  of  COrrigan  v.  Hunter  (Ky.) 
-  L.R.A.(N.S.)  — ,  122  S.  W.  131,  has 
10  application  to  this  case.  Corrigan  was 
lot  a  common  carrier.  His  trainer  was  au- 
horized  to  place  upon  his  horses  only  such 
0T8  as  had  been  selected  and  employed  for 
bat  purpose.  The  trainer  had  no  author- 
ty  to  select  and  employ  boys.  His  act  in 
lacing  upon  a  horse  a  boy  who  had  not 
een  selected  or  employed  for  that  purpose 
ras  not  within  the  scope  of  his  employ- 
lent.  In  the  case  at  bar  the  appellant  was 
Q^ged  in  the  business  of  carrying  pa^^sen- 
PFH.  Itj}  driver  had  a  right  to  accept  pas- 
angers.  When  he  invited  the  boy  to  ride 
itii  him,  it  then  became  appellant's  duty  to 
Kercise  towards  the  boy  the  same  care  that 
tie  law  requires  in  case  of  passengers  who 
ay  their  fare.  Xor  do  we  think  the 
>urt  erred  in  excluding  the  testimony  to 
le  effect  that  appellant's  officers  had  for- 
id«ipn  appellee  to  ride  on  the  bus.  When 
ppt-liant  placed  Crowell  in  charge  of  its 
iiH,  it  gave  to  him  the  same  authority  to 
wpt  or  receive  passengers  that  its  of- 
fer-i  possessed.  It  is  therefore  no  defense 
>  appt^J lee's  cause  of  action  that  one  of 
i>poilant*s  officers  forbade  him  to  ride  on 
I*  bus,  when  another  employee  of  appel- 
nt,  who  was  at  the  time  in  charge  of  the 
«  and  who  had  the  authority  to  invite 
ittengers  to  ride  with  him,  invited  appel- 
e  to  do  so.  W^hen  a  boy*s  leg  is  broken  at 
p«jint  between  the  knee  and  the  thigh,  and 
*  ii  compelled  to  remain  in  bed  for  about 
ur  months  and  to  walk  on  crutches  for 
nie  three  months  more,  we  cannot  say 
at  a  verdict  for  $900  is  excessive.  We 
ive  sustained  verdicts  for  much  larger 
™9  in  cases  of  broken  limbs.  Dan vi lie, 
4  X.  Tump.  Road  Co.  v.  Stewart,  2 
^-  (Ky.)  119;  Louisville  v.  Adams,  30 
r  L  Rep.  1129,  100  S.  W.  218. 
IVrc^-iving  no  error  in  the  record  preju- 
■^l  to  the  substantial  rights  of  appel- 
^t  the  judgment  is  affirmed. 


EI.VS   COURT    OP    CRIMINAIi    AP- 
PEAIiS. 

WILL  CLARK,  Appt., 

V. 

STATE  OF  TEXAS. 

-  T«.  Crim.  Rep.  — ,   128  S.  W.  131.) 

irreny  —  asportation  *-  nnfastenlnj^ 
garment  from  model, 

■   ^'M'a.«t tuning  a  dress  which  is  on  a  dis- 
UIA..X.S.) 


play  model,  and  pushing  it  to  the  bottom 
of  the  figure  for  the  purpose  of  removing  it, 
is  not  sufficient  asportation  to  constitute 
larceny,  where  the  dress  can  be  removed 
from  the  figure  only  over  the  top,  and  the 
figure  itself  has  not  been  removed  from  its 
accustomed  place. 
Evidence  —  crime  —  otlicr   offenses. 

2.  In  a  prosecution  of  one  found  com- 
mitting theft  in  a  house  into  which  he  had 
broken,  evidence  is  not  admissible  of  other 
burglaries  committed  in  the  neighborhood 
the  same  night. 

(May  4,    1910.) 

APPEAL  by  defendant  from  a  judgment  of 
the    District   Court   for    Bexar    County 
convicting  him  of  theft.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  A.  Mobley  for  the  State. 

Davidson,  P.  J.,  delivered  the  opinion  of 
the   court: 

Appellant  was  convicted  of  theft;  and  his 
punishment  assessed  at  two  years'  confine- 
ment in  the  penitentiary. 

The  evidence  discloses  that  appellant  had 
been  convicted  of  burglary,  and  his  punish- 
ment assessed  at  three  years'  confinement 
in  the  penitentiary,  the  indictment  in  this 
case  being  for  the  alleged  theft  committed 
in  connection  with  that  burglary.  Plea  of 
former  conviction  was  interposed,  but  not 
considered,  upon  the  trial  of  this  case.  The 
action  of  the  court  in  this  matter  was  cor- 
rect. Under  our  statute  a  party  can  be 
convicted  of  burglary  as  well  as  of  the  of- 
fense committed  after  the  burglarious  entry. 
The  conviction  of  one  cannot  be  pleaded  in 
bar  of  the  other.  It  is  further  disclosed 
that  appellant  was  found  in  the  store  bur- 
glarized, by  an  officer,  and  arrested.  In  a 
showcase  in  the  store  was  the  figure  of  a 
woman  used  for  the  display  of  goods.  On 
this  figure  was  a  dress  and  a  cloak, — the 
cloak  being  valued  at  $40  and  the  dress  at 
$85.  Appellant  had  taken  the  cloak  from 
the  figure,  rolled  it  up  and  laid  it  on  the 
floor,  and  was  trying  to  take  off  the  dress,, 
at  the  time  the  officer  arrested  him,  but  had 
not  succeeded.  The  dress,  as  testified  by  the 
owner  of  the  store,  had  been  pulled  down  to 
the  bottom  of  the  figure,  but  had  not  been 
removed.  He  further  testified  that  the  dress 
could  not  be  removed  in  that  manner,  that 
it  would  have  to  be  taken  off  over  the  head 
of  the  figure.  This,  in  substance,  is  the 
state's  case. 

1.  Among  other  contentions  made  is  that 
the  evidence  does  not  support  the  verdict 
of  the  jury.  We  are  of  opinion  that  thia 
contention  is  correct  in  so  far  as  a  felony 

Note. —  See  note  to  State  v.  Rozeboom,. 
ante,  37,  as  to  what  constitutes  asporta- 
tion. 
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conviction  is  concerned.  If  appellant  had 
removed  the  cloak  from  the  figure  and  had 
gotten  possession  of  it  in  this  manner,  this 
would  constitute  theft,  but  we  are  of  opin- 
ion, with  reference  to  the  dress,  that  he 
could  not  be  convicted  of  theft.  In  order 
to  constitute  theft  the  thief  must  have  com- 
plete control  of  the  thing  sought  to  be  stol- 
en. Mr.  Bishop  in  his  New  Criminal  Law 
( §  795 )  says :  "This  control  must  be  of  such 
importance  that  no  imperfect  control, 
whether  brief  or  protracted,  will  be  suffici- 
ent.*' He  further  says:  "Where  goods  in 
a  shop  were  tied  to  a  string  attached  at  one 
end  to  the  counter,  a  thief  who  carried  them 
as  far  away  as  the  string  would  permit  was 
held  not  to  have  committed  larceny  of 
them,  because  of  their  being  thus  attached." 
The  same  rule  was  applied  where  a  purse, 
fastened  by  a  string  to  a  bunch  of  keys  in 
the  pocket,  was  taken  therefrom,  while  the 
keys  remained.  In  the  footnotes  quite  a 
number  of  cases  are  cited  supporting  the 
text.  In  Harris  v.  State,  29  Tex.  Crim. 
Rep.  101,  25  Am.  St.  Rep.  717,  14  S.  W. 
390,  this  court  approvingly  quoted  the  doc- 
trine laid  down  by  Mr.  Bishop,  using  this 
quotation:  "The  doctrine  is  that  any  re- 
moval, however  slight,  of  the  entire  article, 
which  is  not  attached  either  to  the  soil  or 
to  any  other  thing  not  removed,  is  sufficient, 
while  nothing  short  of  this  will  do.  There- 
fore, if  the  thief  has  the  absolute  control  of 
the  thing  but  for  an  instant,  the  larceny  is 
complete."  The  Harris  Case  has  been  fol- 
lowed in  subsequent  cases  by  this  court.  The 
«ame  doctrine  is  laid  down  in  Tarrango  ▼. 
State,  44  Tex.  Crim.  Rep.  385,  71  S.  W. 
597,  14  Am.  Crim.  Rep.  423,  in  an  opinion 
written  by  Judge  Brooks,  and  was  followed 
in  Rodriquez  v.  State  (Tex.  Crim.  Rep.) 
71  S.  W.  596,  14  Am.  Crim.  Rep.  424.  The 
latter  was  a  case  of  theft  from  the  person. 
The  owner  testified  that  he  felt  something 
pulling  at  his  shirt  front,  and  upon  looking 
around  to  ascertain  what  it  meant,  saw 
someone  undertaking  to  unscrew  from  his 
shirt  a  valuable  diamond  pin.  The  party 
had  succeeded  in  about  half  unscrewing  it 
when  the  owner  caught  his  hand,  and  held 
him  until  an  officer  came.  The  court  say: 
''We  agree  with  appellant  that  this  is  not 
flufficient  evidence  to  show  a  taking.  It  was 
unquestionably  an  attempt  to  get  posses- 
sion, but  it  is  as  clearly  evident  that  by 
reason  of  the  owner's  interference  appellant 
did  not  obtain  such  possession.  It  was  not 
removed  from  the  shirt  front,  but  at  the 
time  of  appellant's  arrest  it  still  remained 
fastened  to  the  shirt."  This  seems  to  be 
the  doctrine  of  the  cases  in  the  different 
jurisdictions  in  regard  to  the  question  of 
theft;  that  is,  that  a  party  must  obtain 
complete  control  of  the  property  under- ' 
29  L.R.A.(N.S.) 


taken  to  be  stolen,  and  that  it  must  be  seg- 
regated in  such  way  that  it  passes  entire- 
ly into  the  control  of  the  thief.  In  People 
V.  Meyer,  75  Cal.  383,  17  Pac.  431,  this 
doctrine  was  announced  and  followed.  The 
court  stated  the  facts  in  that  case  about  as 
follows:  Lewis  Joseph  testified:  "I  had,  as 
usual,  placed  and  buttoned  an  overcoat  up- 
on a  dummy  which  stood  on  the  sidewalk 
outside  of  my  store.  I  was  inside  the  store, 
and  heard  the  chain  of  the  dummy  rattle, 
and  on  coming  outside  found  defendant  with 
said  coat  unbuttoned  from  the  dummy  and 
under  his  arm,  the  same  being  entirely  re- 
moved from  the  dummy,  and  about  2  feet 
therefrom  and  from  the  place  where  it  had 
been  originally  placed  on  the  dummy  by 
me,  and  the  accused  was  in  the  act  of  walk- 
ing off  with  said  coat  when  grabbed  by  me, 
he  being  prevented  from  taking  it  away  be- 
cause said  coat  was  chained  to  the  dummy 
by  a  chain  which  ran  through  the  coat 
sleeve,  and  the  dummy  was  tied  to  the 
building  by  a  string."  The  court  further 
says:  "This  was  the  only  evidence  intro- 
duced to  prove  the  charge  of  larceny."  On 
this  evidence  a  conviction  was  obtained. 
The  court,  approving  the  language  used  by 
Mr.  Bishop,  held  that  this  was  not  such  a 
taking  as  would  constitute  the  crime  of 
theft.  It  is  evident  from  the  testimony  in 
this  case,  as  introduced  by  the  state,  that 
appellant  had  not  reduced  the  dress  to  his 
control  so  as  to  constitute  a  taking.  *  It  had 
not  been  removed  from  the  figure,  nor  had 
the  figure  been  removed  from  its  accustomed 
place.  If  appellant  had  succeeded  in  get- 
ting the  dress  off  the  figure  or  had  detached 
the  figure  from  its  place,  and  reduced  it  to 
control  or  removed  it,  then  whatever  was 
upon  the  figure  might  have  been  reduced  to 
possession  by  this  means.  We  believe  the 
doctrine  to  be  sound  that  in  order  to  con- 
stitute a  taking  there  must  be  a  reduction 
of  the  property  to  the  complete  control  of 
the  taker;  otherwise  it  would  not  be  theft 
as  defined  by  our  statute.  It  is  not  neces- 
sary, under  our  statute,  that  the  property 
be  carried  away,  but  there  must  be  a  reduc- 
tion to  the  control  and  possession  of  the 
thief.  In  this  case  we  are  of  opinion  that 
the  dress  had  not  been  reduced  to  such  pos- 
session, and  therefore,  so  far  as  that  article 
was  concerned,  the  state  failed  to  make  a 
case.  Omitting  the  dress  from  the  computa- 
tion of  value,  the  cloak  is  shown  to  be  worth 
only  $40.  Therefore  the  taking  of  the  cloak 
would  be  but  a  misdemeanor.  Appellant, 
under  this  view,  would  not  be  guilty  of  a 
felony,  but  of  a  misdemeanor. 

2.  There  is  another  question  in  the  ease 
to  which  we  call  attention.  Objection  was 
urged  during  the  trial  to  the  introduction 
of  evidence  with  reference  to  another  bur- 
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glary  committed  the  same  night.  This  was 
also  a  store,  and  some  distance  from  that 
entered  by  appellant,  which  forms  a  predi- 
cate for  this  case.  Appellant  was  found  in 
possession  of  some  property  which  the  state 
sought  to  show  came  from  the  burglary  of 
the  other  house.  The  objection  is  so  urged 
that  we  would  scarcely  feel  authorized  to 
reverse  the  judgment  on  account  of  the  in- 
troduction of  this  testimony,  on  the  ground 
stated.  In  fact,  there  was  but  one  ground 
stated,  to  wit,  that  the  testimony  was  pre- 
judiciaL  Whether  this  be  sufficient  or  not, 
upon  another  trial  this  evidence  should  not 
be  permitted  to  go  to  the  jury.  Under  the 
facts  of  the  case  it  is  not  brought  within* 
any  of  the  exceptions.  Evidence  of  this 
character  is  sometimes  admissible  on  the 
theory  of  system  to  develop  the  res  gestw, 
or  on  question  of  identity,  but  none  of  those 
matters  occurred  in  this  case.  The  evidence 
is  clear  and  unequivocal  that  the  house  of 
the  alleged  owner  was  broken  into,  and 
appellant  found  in  the  act  of  committing 
theft.  Therefore  the  testimony  in  regard  to 
the  burglary  of  the  other  house  was  not  ad- 
missible. It  served  no  purpose,  either  of 
identification,  system,  or  developing  the 
re9  gestcB,  The  case  was  made  out  by  posi- 
tive evidence  here,  and  there  was  no  legal 
authority  for  resorting  to  this  character  of 
testimony  to  make  out  this  case. 

For  the  reasons  indicated,  the  judgment  is 
reversed,  and  the  cause  is  remanded. 


WEST   VIRGINIA    SUPRE^fE   COURT 
OF  APPEAXiS. 

J.  C.  NORVELL,  Plff.  in  Err., 

V. 

KANAWHA     &    MICHIGAN     RAILWAY 

COMPANY. 

(—  W.  Va.  — ,  68  S.  B.  288.) 

Carrier   —voluntary  riding  on  platform 
—  neicllgence. 

1.  It  is  negligence  in  a  passenger,  under 
ordinary  circumstances,  to  stand  upon  an 
open  platform  of  a  rapidly  moving  railroad 
car.  If  one  voluntarily  and  unnecessarily 
takes  such  position  and  is  injured  in  it,  he 
cannot  recover  damages. 

Same  —  crowded  train  —  acquiescence 
of  carrier. 

2.  To  ride  on  a  car  platform  is  not  al- 
ways a  negligent  act.  If  the  train  is  so 
crowded  that  one  cannot  reasonably  enter 
a  car,  it  is  not  negligent  to  ride  on  the  plat- 
form when  the  carrier  acquiesces  in  the 
use  of  such  accommodations  by  collecting 
fare  for  the  same  or  by  some  other  indic- 
ative act. 

Same  —  duty  to  passenger  on  platform. 

3.  The  carrier  owes  to  a  passenger  invol- 

Headnotes  by  BoBiNSON,  P. 
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untarily,  necessarily,  and  rightfully  riding 
on  the  platform,  the  high '  degree  of  care 
commensurate  with  the  circumstances  andl 
its  act  in  undertaking  to  carry  him  there. 

Same  —  passenger  rightfully  riding  on 
platform  —  injury  —  negligence. 

4.  Injury  to  a  passenger  while  excusably 
riding  on  the  platform  because  of  the  over- 
crowding of  the  train  usually  constitutes  a 
prima  facie  case  of  negligence  on  the  part 
of  the  carrier. 

Same  —  when  carrier  not  liable. 

6.  The  liability  of  the  carrier  to  one  ex- 
cusably riding  on  the  platform  is  not  ab- 
solute. If  it  used  reasonable  diligence  to 
provide  cars  for  his  safe  carriage,  and, 
with  fair  excuse  for  failing  to  provide  them, 
exercised  the  increased  care  demanded  by 
the  passenger's  enforced  position  on  the 
platform,  it  is  not  liable  for  injury  to  him. 

Same  —  when  liable. 

6.  If  a  railroad  company  negligently  and 
unreasonably  fails  to  provide  sufficient  cars, 
so  that  passengers  are  compelled  to  rido 
on  the  platforms,  and  then  accepts  passen- 
gers for  carriage  in  such  hazardous  places, 
it  is  liable  for  damages  to  one  injured 
therein,  unless  he  has  contributed  to  the 
injury  by  negligence  on  his  part. 

Same  —  liability  for  conductor's  act. 

7.  The  conductor  of  a  train  representa 
the  railroad  company  in  relation  to  the 
transportation  of  passengers  on  his  train, 

■ 

Note,  —  Riding  on  platform  of  rdilroaa 
car  as  negligence. 

This  note  does  not  include  street  car 
eases,  which  will  be  found  in  notes  append- 
ed to  Capital  Traction  Co.  v.  Brown,  12 
L.R.A.(N.S.)  831,  and  Lobner  v.  Metropoli- 
tan Street  R.  Co.  21  L.R.A.(N.S.)  972. 
Nor  does  it  include .  cases  involving  injury 
to  a  passenger  while  riding  on  toe  plat- 
form of  a  railway  car,  through  accident  to 
the  train  or  car,  as  they  are  treated  in  tha 
note  to  Miller  v.  Chicago,  St.  P.  M.  k  O. 
R.  Co.  17  L.R.A.fN.S.)  168;  nor  cases  in- 
volving injuries  to  passengers  on  platform 
of  vestibuled  train,  for  which  see  notes  to 
Johnson  v.  Yazoo  k  M.  Valley  R.  Co.  22 
L.R.A.(N.S.)  313,  and  Clanton  v.  Southern 
R.  Co.  27  L.R.A.(N.S.)  253;  nor  cases  of 
where  the  passenger  goes  upon  platform  or 
steps  of  car  just  before  reaching  his  station, 
as  these  cases  are  covered  by  the  note  to 
Heinze  v.  Interurban  R.  Co.  21  LJR.A* 
(N.S.)   715. 

While  the  statement  sometimes  made  by 
the  courts  that  it  is  negligence  for  a  pas- 
senger unnecessarily  to  stand  upon  the  plat- 
form  of  a  railroad  train  while  it  is  in  mo- 
tion is  doubtless  correct  as  an  abstract^ 
proposition  of  law,  the  question  as  to  whe» 
one  will  be  deemed  to  have  been  on  the  plat- 
form unnecessarily  is  to  be  determined 
largely  from  the  circumstances  of  each  par- 
ticular case;  and  while  the  court  is  justified 
in  some  cases  in  saying,  as  matter  of  law, 
that  a  passenger  was  negligent  in  riding  on 
the  platform,  in  the  greater  number  of  cases 
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and  his  act  in  receiving  and  carrying 
paasengers  on  the  platforms  when  the  train 
is  overcrowded  binds  the  company. 

Trial  —  conflicting  evidence  —  direction 
of  verdict. 

8.  The  court  cannot  properly  direct  a 
verdict  in  a  case  turning  on  a*  conflict  of 
evidence  which  makes  the  material  facts 
so  doubtful  that  a  verdict  for  either  party 
would  be  sustained. 

Release  —  fraud  —  accord  and  satisfac- 
tion. 

9.  A  written  release  or  acquittance  of  a 
claim  for  personal  injury  will  not  sustain 
a  plea  of  accord  and  satisfaction  in  the 
premises,  if  its  execution  was  obtained  by 
deception  and  fraud. 

(May  3,-  1910.) 

I?  RROR  to  the  Circuit  Court  for  l^lason 
J  County  to  review  a  judgment  entered 
•upon  a  directed  verdict  for  oeieudant  ni  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Somerville  A  Somerville  asd 
Charles  E.  Hogg,  for  plaintiff  in  error: 

Where  one  signing  a  release  is  deceived 
into  signing  it  by  the  belief  that  he  is  sigii- 
ing  something  else,  he  may  attack  the  in- 
strument in  an  action  at  law. 

Chicago  City  R.  Co.  v.  Uhter,  212  IlL  1:4. 
72  N.  E.  196;  Och  v.  Missouri,  K.  k  T.  R.  t 
130  Mo.  27,  36  L.R.A.  442,  31  S.  W.  9G2. 
Brundige  v.  Nashville  C.  k  St  L.  R.  Co. 
112  Tenn.  626,  79  S.  W.   1027;  Luniley  y 
Wabash  R.  Co.  22   C.   C.  A.  60,  43  L   S. 
App.  476,  76  Fed.  73;   Chicago,  K.  I.  ».  . 
R.  Co.  V.  Williams,  37  Tex.  Civ.  App.  19?!, 
83  S.  W.  248;  Girard  v.  St.  Louis  Car  \Vhf<! 
Co.    123   Mo.   358,   25   L.R.A.   514,  45  Am. 
St.  Rep.  656,  27   S.  \\\  648;   Bjorklund  t. 
Seattle  Electric  Co.  35  Wash.  439,  77  Pic 
727,   1  A.  ft  E.  Ann.  Cas.  443;  4  Thomp. 
Neg.  3864. 

A  carrier  is  negligent  in  its  dnt>'  to  |^ 
sengers  who  are  compelled,  because  of  as 
insufficient  number  of  cars,  to  stand  up>ji) 
the  platform. 

Graham  v.  McNeill,  20  Wash.  4r.i>.  43 
L.R.A.  300,  72  Am.  St.  Rep.   121,  55  Pac 


the  question  of  the  passenger's  contributory 
negligence  is  left  for  the  jury  to  determine, 
and  tills  is  frequently  done  where  it  would 
seem  that  the  presence  of  the  passenger 
upon  the  platform  was  clearly  unnecessary. 
Vnder  the  following  circumstances,  it  was 
held  to  be  negligence,  as  matter  of  law,  for 
a  passenger  to  be  upon  the  platform: 

— where  the. passenger  failed  to  go  inside 
the  car  when  warned  by  the  conductor. 
Fisher  v.  West  Virginia  &  P.  R.  Co.  39 
W.  Va.  366,  23  L.R.A.  758,  19  S.  E.  578, 
a  second  appeal  of  which  is  found  in  42  W. 
Va.  183,  33  L.R.A.  69,  24  S.  E.  570;  Louis- 
ville  &  N.  R.  Co.  v.  Bisch,  120  Ind.  549,  22 
N.  E.  662. 

— where  plaintiff  was  on  the  platform  of 
a  caboose  while  switching  was  being  done, 
and  there  was -ample  room  inside.  Smother- 
man  V.  St.  Louis,  I.  M.  k  S.  R.  Co.  29  Mo. 
App.   265; 

— where  a  train  man  requested  plaintiff 
to  leave  the  platform  and  go  inside  the  car, 
though  it  had  been  customary  to  violate 
the  rule  forbidding  riding  on  the  platform. 
Houston  &  T.  C.  R.  Co.  v.  Bryant,  31  Tex. 
Civ.  App.  483,  72  S.  W.  885; 

— wiiere  plaintiff  went  on  the  front  plat- 
form of  an  express  car,  and  could  not  get 
into  the  train,  and  was  thrown  off  after 
becoming  chilled.  Ohio  &  M.  R.  Co.  v.  Al- 
lender,  47  111.  App.  484. 

But  the  question  of  contributory  negli- 
gence was  left  for  the  determination  of  the 
jury  under  the  following  circumstances: 

— where  plaintiff,  who  boarded  the  front 
end  of  a  train,  stopped  on  a  platform  on 
his  way  through  the  train  to  a  seat,  and 
went  down  on  the  steps  for  tlie  purpose  of 
expectorating.  St.  Louis,  I.  M.  &  S.  R.  Co. 
v.  Leftwich,  54  C.  C.  A.  1,  117  Fed.  127; 

— where  plaintiff  fell  from  a  platform 
29  L.R.A.(N.S.) 


where  he  went  to  vomit,  not  being  abl«  to 
get  into  the  closet.  Brice  v.  Soutlieni  il 
Co.  (S.  C.)  27  L.R.A.(N.S.)  7G8,  07  S.  t- 
243; 

— where  plaintiff  went  on  the  car  plat- 
form to  witness  the  efforts  of  the  train  nna 
in  putting  tramps  off  the  train,  anil  i«a» 
accidentally  shot  by  a  revoh-er  in  the  liaiiJ 
of  the  conductor  as  the  latter  was  reinouut- 
ing  the  car  steps  after  the  train  had  sUrif^L 
Gerstle  v.  Union  P.  R.  Co.  23  Mo.  A^p. 
361; 

— ^where  a  passenger  was  so  iutoxicai*sl 
as  to  be  unable  to  care  for  himself,  and  the 
conductor  accepted  him  us  a  passenger  in 
this  condition,  it  being  held  that  the  q^i^- 
tion  of  contributory  negligence  did  i.''t 
arise  in  such  a  case.  Price  v.  St.  Ty)ui^  I. 
M.  &  S.  R.  Co.  75  Ark.  479,  112  Am,  St. 
Rep.  79,  88  S.  W.  575 ; 

— where  a  drunken  passenger  went  on  tbe 
platform  with  the  knowledge  of  a  porter, 
and  fell  off.  Paris  &  G.  N.  R.  Co.  v.  Rob- 
inson  (Tex.  Civ.  App.)   127  S.  W.  294, 

The  majority  of  the  cases  involving  this 
question  arise  where  the  passenger  was  up»n 
the  platform  because  of  the  overcrowded 
condition  of  the  train.  And  the  contribu- 
tory negligence  of  the  injured  passeai.tr 
was  held  to  be  for  the  jury  to  determine  u:i- 
der  the  following  circumstances: 

— where  the  train  was  so  crowded  that 
plaintiff  was  obliged  to  stand  on  the  plat- 
form. Burriss  v.  Pere  Marquette  R.  Co.  ^ 
Ont.  L.  Rep.  259;  Pennsylvania  Co.  v.  Piul 
62  C.  C.  A.  135,  126  Fed.  157;  Internationa! 
&  G.  N.  R.  Co.  V.  Williams,  20  Tex.  l  i^ 
App.  587,  60  S.  W.  732;  Trumbull  v.  Di^na 
hue,  18  Colo.  App.  460,  72  Pac.  684;  CVr. 
tral  R.  Co.  v.  Brown  (Ala.)  51  So.  5<»5 
Holloway  v.  Pasadena  &  P.  R.  Co.  130  Cal 
177,  62  Pac.  478;  Lake  Shore  ft  M.  S.  R 
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631 ;  Patterson,  Railway  Acd.  Law,  §§  271, 
272;  Benedict  v.  Minneapolis  &  St.  L.  R. 
(o.  86  Minn.  224,  57  L.R.A.  639,  91  Am. 
St  Rep.  345,  90  N.  W.  360. 

For  a  passenger  to  stand  upon  the  plat- 
form of  a  car  of  a  crowded  train  is  not 
negligence  per  se,  and  where  he  is  thrown 
from  the  car  by  its  sudden  lurch,  the  ques- 
tions of  negligence  are  for  the  jury. 

Graham  y.  McNeill,  supra;  Chicago  & 
W.  I.  R.  Co.  T.  Newell,  212  111.  332,  72  N. 
E.  416;  Hutchinson,  Carr.  2d  ed.  652;  Wil- 
lis y.  Long  Island  R.  Co.  34  N.  Y.  670; 
Werle  v.  Long  Island  R.  Co.  98  N.  Y.  650 ; 
Graham  v.  ManhatUn  R.  Co.  149  N.  Y.  336, 
43  N.  E.  917;  Merwin  v.  Manhattan  R.  Co. 
113  N.  Y.  659,  21  N.  E.  416;  Marquette  v. 
Chicago  &  N.  W.  R.  Co.  33  Iowa,  564; 
Meesel  v.  Lynn  &  B.  R.  Co.  8  Allen,  234; 
Mclntyre  v.  New  York  C.  R.  Co.  43  Barb. 
0:12;  Chicago  ft  A.  R.  Co.  v.  Fisher,  141 
lil  614,  31  N.  E.  406;  Patterson,  Railway 
AccL  Law,  §§  271,  272;  Augusta  Southern 
R.  Co.  T.  Snider,  118  Ga.  148,  44  S.  E. 
1005;  Holloway  v.  Pasadena  &  P.  R.  Co. 
130   Cal.    177,    62    Pac.    478;    Mitchell   v. 


Southern  P.  R.  Co.  87  Cal.  62,  11  L.R.A. 
130,  25  Pac.  245;  Prescott  &  N.  R.  Co.  v. 
Smith,  70  Ark.  17^,  67  S.  W.  865;  Chesa- 
peake &  O.  R.  Co.  V.  Lang,  100  Ky.  221,  38 
S.  W.  503,  40  S.  W.  451,  41  S.  W.  271; 
Gerstle  v.  Union  P.  R.  Co.  23  Mo.  App. 
361;  Louisville  &  N.  R.  Co.  v.  Head,  22 
Ky.  L.  Rep.  863,  59  S.  W.  23;  Lynn  v. 
Southern  P.  Co.  103  Cal.  7,  24  L.R.A.  710, 
36  Pac.  1018;  Trumbull  v.  Erickson,  38 
C.  C.  A.  536,  97  Fed.  891;  Jackson  v. 
Natchez  &  W.  R.  Co.  114  La.  981,  70  L.R.A. 
294,  108  Am.  St.  Rep.  366,  38  So.  701;  St 
Louis,  I.  M.  &.  S.  R.  Co.  v.  Leftwich,  54  C. 
C.  A.  1,  117  Fed.  127. 

A  railway  company's  rule  against  pas- 
sengers standing  on  the  platform  of  cars 
is  waived  when  the  company  fails  to  pro- 
vide a  suitable  seat  for  a  passenger  inside 
its  coaches,  and  yet  receives  him  on  its 
train. 

Graham  v.  McNeill,  supra. 

A  passenger  is  not  guilty  of  contributory 
negligence  by  standing  on  the  platform 
while  the  cars  are  in  motion,  if  there  is 
no  vacant  seat  for  him  within  the  car. 


Co.  V.  Kelsey,  180  111.  530,  54  N.  E.  608,  i 
ailinning  76  111.  App.  613;  Chicago  k  W. 
1.  R,  Co.  V.  Newell,  212  111.  332,  72  N.  E. 
416  (appeal  dismissed  in  198  U.  S.  579, 
49  L.  ed.  1171,  25  Sup.  Ct.  Rep.  801); 
Lrnn  v.  Southern  P.  Co.  103  Cal.  7,  24 
LR.A  710,  36  Pac.  1018;  Yazoo  &  M.  Val- 
ley R.  Co.  V.  Byrd,  89  Miss.  308,  42  So. 
2s();  Williams  v.  International  &  G.  N.  R. 
Co.  28  Tex.  Civ.  App.  503,  67  S.  W.  1085; 

— where  the  seats  were  filled  and  many 
vrre  standing  in  the  aisles,  and  plaintiff 
took  a  place  on  the  platform  with  others. 
Werle  v.  Long  Island  R.  Co.  98  N.  Y.  650; 

— where  the  train  was  so  crowded  that 
plaintiff  could  not  get  inside  without  using 
fnrce.  Ward  v.  Chicago,  M.  &  St.  P.  R.  Co. 
10-2  Wis.  215,  78  N.  W.  444; 

—where  the  train  was  overcrowded  and 
plaintiff  became  faint,  and  after  going  upon 
th(^  platform  to  get  air,  became  unconscious 
and  fell  off.  Morgan  v.  Lake  Shore  k  M. 
S.  R.  Co.  138  Mich.  626,  70  L.R.A.  609, 
71  X.  W.  836 ; 

— where  the  train  was  overcrowded,  and 
it  did  not  appear  that  plaintiff  knew,  when 
he  took  the  train,  that  it  was  so  crowded 
that  he  could  not  get  in  the  car.  Chicago 
*  A.  R.  Co.  V.  Dumser,  161  111.  190,  43  N. 
E.  698.  affirming  60  111.  App.  93; 

—where  the  car  was  so  crowded  that 
the  plaintiff  had  to  stand  on  the  steps  of 
the  platform,  though  he  did  not  tiy  to 
erowd  into  the  car  after  several  passengers 
had  left  the  train.  Chicago  k  A.  R.  Co.  v. 
Fisher,  141  111.  614,  31  N.  E.  406,  affirming 
38  111.  App.  33 ; 

—where  the  testimony  was  conflicting  as 
to  whether  plaintiff  was  prevented  from  en- 
tering the  car  by  its  crowded  condition,  or 
vaa  on  the  platform  negligently.  Giovan- 
elli  T.  Erie  R.  Co.  228  Pa.  33,  76  Atl.  424; 
'^  UR.A.(N.S.) 


— where  plaintiff  surrendered  his  seat  to 
ladies,  and  went  upon  the  platform  becaube 
of  the  crowded  condition  of  the  car.  Trum- 
bull V.  Erickson,  38  C.  C.  A.  636,  97  Fed. 
891;  Shrum  v.  Cincinnati  k  M.  Valley  R. 
Co.  10  Ohio  S.  &  C.  P.  Dec.  246; 

— ^where  the  seats  were  all  filled,  though 
there  may  have  been  standing  room  inside. 
Chesapeake  k  0.  R.  Co.  v.  Lang,  100  Ky. 
221,  38  S.  W.  503,  40  S.  W.  451,  41  S.  W. 
271;  Choate  v.  Missouri  P.  R.  Co.  07  Mo. 
App.  105;  International  k  G.  N.  R.  Co.  v. 
Welsh  (Tex.  Civ.  App.)  24  S.  W.  854;  Gra- 
ham v.  McNeill,  20  Wash.  466,  43  L.U.A. 
300,  72  Am.  St.  Rep.  121,  55  Pac.  031. 

A  larger  number  of  cases,  however,  hold 
tliat  a  passenger  is  negligent  in  standing 
upon  the  platform  when  he  can  obtain 
standing  room  inside,  though  the  train  is 
crowded.  Worth  ington  v.  Central  Vermont 
R.  Co.  64  Vt.  107,  15  L.R.A.  326,  23  Atl. 
590;  Rolette  v.  Great  Northern  R.  Co.  01 
Minn.  16,  97  N.  W.  431,  1  A.  &  E.  Ann. 
Cas.  313;  Camden  k  A.  R.  Co.  v.  Iloosey, 
99  Pa.  492,  44  Am.  Rep.  420;  Meyere  v. 
Nashville,  C.  &  St.  L.  R.  Co.  110  Tenn. 
166,  72  S.  W.  114;  Goodwin  v.  Boston  k 
M.  R.  Co.  84  Me.  203,  24  Atl.  816;  Quinn 
V.  Illinois  C.  R.  Co.  51  111.  495;  Chicago 
k  N.  W.  R.  Co.  V.  Carroll,  5  111.  App.  201. 

And  it  was  so  held  in  Cleveland,  C.  C.  k 
St.  L.  R.  Co.  V.  Moneyhun,  146  Ind.  147, 
34  L.R.A.  141,  44  N.  E.  1106,  where  a  boy 
was  riding  in  a  car,  the  seats  and  aisles  of 
which  were  filled,  but  in  which  there  was 
standing  room  for  him,  and  he  went  out 
upon  the  steps  because  he  felt  sick  and 
thought  he  would  be  compelled  to  vomit. 

R.  L*  S* 
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Memphis  &  C.  R.  Co.  t.  Benson,  85  Tenn. 
627,  4  Am.  St.  Rep.  780,  4  S.  W.  5;  Nolan 
V.  Brooklyn  City  &  N.  R.  Co.  87  N.  Y.  63, 
41  Am.  Rep.  345;  Beach,  Contrib.  Neg. 
2d  ed.  §  149;  Wood,  Railroads,  §  308. 

Where  the  number  of  passengers  \vho 
have  a  right  to  take  a  certain  train  are  in 
excess  of  its  capacity,  the  railroad  company 
must  exercise  the  same  degree  of  care,  vigi- 
lance, and  forethought  in  providing  addi- 
tional cars  as  it  is  bound  to  exercise  in  its 
other  relations  to  its  passengers. 

Chicago  &  A.  R.  Co.  v.  Dumser,  161  111. 
190,  43  N.  E.  698;  Reed  v.  Louisville  &  N. 
R.  Co.  104  Ky.  603,  44  L.R.A.  823,  47  S. 
W.  691,  48  S.  W.  416;  Beach,  Contrib.  Neg. 
§  144. 

The  company  is  bound  to  guard  a  pas- 
senger excusably  riding  on  the  platform 
from  danger  incident  to  the  position  ai  ^bing 
from  its  own  acts. 

Oliver  v.  Louisville  &  ^.  R.  Co.  43  La. 
Ann.  804,  9  So.  431;  Lynn  v.  Southern  P. 
Co.  supra. 

The  question  of  plaintiff's  negligence  is 
solely  for  the  jury. 

Chicago  &  W.  I.  R.  Co.  v.  Newell,  supra; 
Pennsylvania  Co.  v.  Paul,  62  C.  C.  A.  135, 
126  Fed.  157;  Chicago  &  W.  I.  R.  Co.  v. 
Newell,  113  111.  App.  263;  Sweetland  v. 
Lynn  &  B.  R.  Co.  177  Mass.  574,  51  L.R.A. 
783,  69  N.  E.  443;  Rolette  v.  Great  North- 
ern R.  Co.  91  Minn.  16,  97  N.  W.  431,  1 
A  &  E.  Ann.  Cas.  313;  Choate  v.  Missouri 
P.  R,  Co.  67  Mo.  App.  106;  Ft.  Worth  &  D. 
C.  R.  Co.  V.  Rogers,  24  Tex.  Civ.  App.  382, 
60  S.  W.  61 ;  St.  Louis  Southwestern  R.  Co. 
V.  Ball,  28  Tex.  Civ.  App.  287,  66  S.  W. 
879 ;  Graham  v.  McNeill,  20  Wash.  466,  43 
L.R.A.  300,  72  Am.  St.  Rep.  121,  55  Pac. 
631;  Ward  v.  Chicago,  M.  &  St.  P.  R.  Co. 
102  Wis.  216,  78  N.  W.  442;  Chicago  &  A. 
R.  Co.  V.  Fisher,  141  111.  614,  31  N.  E.  406; 
6  Cyc.  Law  &  Proc.  pp.  663,  654. 

Messrs.  Brown,  Jackson,  &  Knight  for 
defendant  in  error. 

Robinson,  P.,  delivered  the  opinion  of 
the  court: 

Norvell,  the  plaintiff,  riding  on  a  plat- 
form of  a  crowded  train,  fell  therefrom  and 
was  injured.  He  sued  the  railroad  com- 
pany for  damages.  The  company  defended 
upon  the  ground  that  there  was  no  negli- 
gence on  its  part;  that  plaintiff's  injury 
was  caused  by  his  own  negligence;  and 
that,  at  any  rate,  full  accord  and  satisfac- 
tion for  the  injury  had  been  made.  The 
case  came  on  for  trial  and  all  the  evidence 
was  adduced  before  the  jury.  The  defend- 
ant moved  the  court  to  direct  a  verdict  in 
its  favor.  The  motion  was  granted,  verdict 
for  the  defendant  was  returned,  and  judg- 
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ment    upon    the  same    was    entesred.    Tb<^ 
plaintiff  asks  a  reversal  of  that  judgmect. 

Was  the  case  one  for  jury  determinatioD? 
It  is  contended  that  the  evidence  was  eon- 
flicting  and  that  therefore  the  case  should 
have  been  submitted  to  the  jury.  Tl<e 
pleadings  made  the  case  to  involve  two 
main  inquiries, — ^whether  negligence  on  tlie 
part  of  defendant  in  the  overcrowding  cf 
its  cars  caused  plaintiff's  injury,  and,  if  so. 
whether  accord  and  satisfaction  therefor 
had  been  made.  A  conflict  of  evidence  as 
to  each  of  these  propositions  is  claimed. 

It  is  negligence  in  a  passenger,  under  or- 
dinary   circumstances,    to    stand    upon   an 
open  platform  of  a  rapidly  moving  railroad 
car.     If  one  voluntarily  and  unneoessarilj 
takes  such  position  and  is   injured  while 
there,  he  cannot  recover  damagea.    His  con- 
tributory negligence  bars  recovery.     But  to 
ride  in  such  place  is  not  always  a  negli- 
gent act.     Whether  it  is  negligent  to  ride 
on   the  iplatform   may   depend   on   cireum- 
stances.     If  the  train  is  so  crowded  that 
one  cannot  reasonably  enter  a  car,  and  no 
safer  place  on  the  train  is  reasonably  ob- 
tainable,   it   is   not   negligent    to    ride   on 
the  platform  when  the  circumstances  thus 
force    the    passenger    to    do    so,    and    the 
carrier  acquiesces  in   the  use  of  such  ac- 
commodations   by   collecting    fare    for   tb" 
same,    or    by    some    other    indicative    act. 
What   other    choice   has    a    passen^^er    but 
to  ride  on  the  platform  when  the  carrier, 
negligently   or   unavoidably,    fails    to    pr**- 
vide  safer  accommodations  for  him  ?     >Iun 
he  forego  his  journey  and  the  engagc?meni> 
dependent  upon  it,  or  his  return   to  home 
at  the  expected  time?     It  is  not  reasonable 
to  say  that  he  is  obliged  to  do  so.    He  may 
accept  such  accommodations  when  they  are 
the  best  offered  to  him,  and  rely  upon  the 
carrier  to  take  the  greater  care  and  dili- 
gence in  transporting  him,  which  are  com 
mensurate   with   the   increased   dangers   cf 
the  situation  in  which  it  has  placed   him 
as  a  passenger.     The  carrier's  duty  to  him 
in  such  situation  is  to  use  the  high  degree 
of  care   which   its   act   in   undertaking   to 
carry   him   on   the   platform   demands.      If 
it  fulfils  that  duty,  and  is  free  from  jie<:U- 
gence  in  other  particulars,  it  may  be  ab 
solved  from  damages,  if  he  is  injured.     Its 
liability  for  injury  to  him  in  the  premise-* 
is  not  absolute.    But  injury  to  him  in  suc'i 
dangerous  situation,  if  he  is  obliged  to  take 
that  place  of  carriage  for  want  of  a   scal- 
er one,  may  make  a  prima  facie  case  of  li.a- 
bility.    The  liability  will  not  exist,  however, 
when   the   carrier   shows   that  it   exercised 
reasonable  diligence  to  provide  cars  for  his 
safe  carriage,  and,  with  a  fair  excuse  for 
failure  to  provide  them,  used  the  increased 
care  demanded  by  the  lack  of  a  safer  place 
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for  his  transportation.  .  Nor  will  the  lia- 
bility exist  when  it  appears  that  the  pas- 
senger, by  not  conducting  himself  with  the 
care  and  prudence  which  his  position  on 
the  platform  required,  did  that  which  was 
the  proximate  cause  of  his  injury.  Baldwin, 
Am.  Railroad  Law,  309;  Moore,  Carriers, 
856;  Hutchinson,  Carr.  3d  ed.  §§  1197, 
1198;  6  Cyc.  Law  &  Proc.  pp.  623,  653. 

If  a  railroad  sees  fit  to  earn  a  revenue  by 
offering  to  the  public  hazardous  accommo- 
dations on  the  platform,  why  should  it  not 
assume  liability  for  the  dangers  incident  to 
its  own  act  in  so  doing?     In  justice  and 
reason  it  must  do  so,  unless  it  shows  that 
it  provided  the  best  accommodations  that  it 
could  under  all  the  circumstances  attend- 
ing the  running  of  its  train,  and  then  exer- 
cised the  degree  of  care  that  it  owed  to 
those  it  undertook  to  carry  in  those  accom- 
modations.   This  is  neither  a  strict  nor  an 
unjust  rule.     If  the  carrier  is  taken   un- 
awares by  unusual  and  unexpected  demand 
for  passage,  and  has  not  safe  accommoda- 
tions to  offer,  it  may  justly  and  without  lia- 
bility decline  to  take  on  board  more  than 
the  room  within  its  cars  will  admit.     The 
conductor  in  charge  of  the  train  may  re- 
fuse to  receive  passengers  that,  by  reason 
of    unavoidable    circumstances,    cannot    be 
given  safe  places  of  carriage.     To  do  this 
is  surely  within  the  line  of  his  authority. 
He  is  in  charge  of  the  train,  and  must  neces- 
sarily  represent  the  carrier  in  the  trans- 
portation  of   passengers   thereon.     On    the 
other  hand,  when  he  permits  passengers  to 
ride  on  the  platform  because  there   is  no 
room  for  them  inside,  and  recognizes  them 
as   passengers,  and  not  trespassers,  by  ac- 
cepting fares  for  such  carriage,  or  by  doing 
some  other  act  indicative  of  the  fact,  he 
also  indeed  represents  the  company.     It  is 
within  the  line  of  his  duty  and  authority, 
and  he  binds  the  company,  by  the  act.    Bald- 
win.  Am.  Railroad  Law,  311.    What  weight 
can   be  given  the  notice  which  is  usually 
posted  on  the  cars  that  "passengers  are  not 
allowed  to  stand  on  the  platform,"  if  in 
fact  passengers  are  allowed  to  stand  there 
for  the  convenience  of  the  company  ?    Sure- 
ly none.     The  company  waives  this  notice 
and  the  rule  which  it  recites,  when,  for  its 
own  convenience  and  gain,  it  receives  pas- 
sengers as  such  on  the  platform, — uses  the 
platform  to  earn  a  revenue.    It  is  nonsens- 
ical to  give  force  to  such  rule  when  the  com- 
pany does  not  enforce  the  same,  but  vio- 
lates  the  rule  for   its  own   purposes.     Of 
course,  the  question  whether  in  a  particular 
case  ilie  rule   is  violated  for   the  conven- 
ience or  gain  of  the  carrier  is  always  an  im- 
portant question  to  be  considered  and  de- 
termined. 

A    railroad    company   knows    the   usual 
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amount  of  travel  on  any  one  of  its  trains. 
The  sale  of  tickets  and  the  reports  by  the 
conductor  or  train  auditor  give  it  accurate- 
basis  of  information,  upon  which  it  can  fur- 
nish cars  to  meet  all  usual  demands  for 
passage.  And  when  it  is  advised  of  an  oc- 
casion that  will  make  demand  upon  any  of 
its  trains  for  more  than  the  usual  accom- 
modations, it  owes  a  duty  to  the  public  to- 
take  reasonable  precaution  to  furnish  the 
same.  Particularly  is  this  so  when  excursion 
occasions  are  advertised  by  the  railroad  com- 
pany and  excursion  tickets  sold.  If  it  i» 
made  to  appear  that  an  overcrowding  of  cars 
was  so  great  that  passengers  were  com- 
pelled to  ride  on  the  platforms,  that  the 
lack  of  sufficient  room  was  due  to  the  negli- 
gence of  the  company  itself,  that  the  pas- 
sengers were  accepted  for  carriage  on  the 
platforms,  and  that  such  conditions  and 
acts  caused  injury  to  a.  passenger,  why 
should  not  the  company  be  liable  in  the 
premises?  Railroad  companies  seek  and 
demand  much  from  the  public.  They  are 
entitled  to  the  good  will  and  fair  considera- 
tion which  the  people, '  through  right  views 
and  just  laws,  should  always  give  them. 
They  are  the  great  commercial  arteriea 
which  indeed  feed  our  prosperity  and  give 
life  and  vitality  to  our  riches  and  com- 
fort. But  they  owe  a  reciprocal  relation 
to  the  public.  They  are  in  duty  bound  to 
render  good  and  reasonable  service,  and  at 
all  times  to  refrain  from  neglect,  careless- 
ness, and  imposition  in  their  operations. 
They  peculiarly  owe  a  duty  to  provide  safe 
and  sanitary  accommodations  for  passen- 
gers,— to  refrain  from  imposing  conditions 
that  cause  the  inconvenient  and  dangerous 
overcrowding  of  trains,  and  the  unhealthy 
and  barbarous  use  of  filthy  stations. 

Since  it  depends  upon  the  circumstances 
of  each  particular  case  whether  the  act  of 
a  passenger  in  using  the  platform  as  a  place 
of  carriage  is  negligence  on  his  part,  the 
question  is  usually  one  for  jury  determina- 
tion. 6  Cyc.  Law  &  Proc.  p.  654.  It  i» 
always  a  question  for  the  jury,  and  is  not 
determinable  by  the  court  as  a  matter  of  law,, 
when  circumstances  reasonably  excusing  the 
passenger  for  riding  there  are  not  admit- 
tedly shown.  If  the  alleged  necessity  for 
riding  on  the  platform  is  based  on  an  over- 
crowding of  the  train,  and  evidence  support- 
ing the  fact  of  overcrowding  is  introduced^ 
which  is  met  with  other  evidence  tending 
to  disprove  the  fact,  a  conflict  is  presented 
which  it  is  the  province  of  the  jury  to  set- 
tle. Again,  if  there  are  conflicting  facts  and 
circumstances  in  relation  to  the  excuse  of 
the  carrier  for  its  alleged  failure  to  pro- 
vide ample  places  of  safe  carriage,  or  in 
relation  to  the  degree  of  care  which  it  u«ed 
for  the  transportation   of  one   necessarily 
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on  the  platform,  the  jury  should  pass  upon 
them.  It  is  the  province  of  the  jury  to 
pass  upon  conflicting  oral  testimony  of  wit- 
nesses which  is  given  in  their  presence,  and 
tliat  province  should  not  be  invaded.  But 
when  the  evidence,  though  orally  given  in 
the  presence  of  the  jury,  and  though  con- 
flicting as  a  whole,  embraces  uncontra- 
dicted facts  or  circumstances  which  cause 
the  case  admittedly  to  turn  in  favor  of 
one  of  the  parties,  so  that  a  verdict  against 
him  would  be  set  aside,  the  court  may  prop- 
erly direct  a  verdict  in  his  favor.  The  court 
cannot  properly  direct  a  verdict,  however, 
in  a  case  turning  on  a  conflict  of  evidence 
which  makes  the  material  facts  so  doubtful 
that  a  verdict  in  favor  of  cither  party 
would  be  sustained.  Ketterman  v.  Dry 
Fork  R.  Co.  48  W.  Va.  606,  37  S.  E.  683; 
White  V.  L.  Hoster  Brewing  Co.  51  W.  Va. 
259,  41  S.  E.  180;  Coalmer  v.  Barrett,  61 
W.  Va.  237,  56  S.  E.  385,  and  other  cases. 
Now,  in  the  case  before  us,  the  first  per- 
tinent inquiry  in  relation  to  the  alleged 
negligence  of  the  railroad  company  is 
whether  a  safe  place  of  carriage  was  pro- 
vided for  plaintiff.  Was  plaintiff,  as  he 
claims,  compelled,  by  insufficient  passenger 
accommodations,  to  ride  on  the  platform? 
Or  did  he  voluntarily  and  unnecessarily  ride 
there,  so  that  his  own  act  in  thus  doing 
was  the  proximate  cause  of  his  injury? 
Then,  if  the  overcrowding  was  so  great  that 
plaintiff  was  excusable  for  taking  passage 
on  the  platform,  was  that  overcrowding  the 
fault  of  the  railroad  company  in  failing  to 
provide  ample  accommodations?  Or  was 
the  overcrowding  so  unexpected  and  un- 
usual that  provision  reasonably  could  not 
be  made  to  prevent  it?  Did  the  company 
accept  and  receive  plaintiff  as  a  passenger 
on  the  platform  of  its  train  for  lack  of 
space  in  the  cars?  If  so,  and  if  it  was  ex- 
cusable therein,  did  it  then  exercise  the  de- 
gree of  care  that  was  due  to  plaintiff  in  the 
hazardous  position  in  which  he  was  per- 
mitted to  ride?  Readilv  is  it  to  be  seen 
that  a  charge  of  negligence  involving  so 
many  questions  of  fact  must  make,  in  prac- 
tically every  instance,  a  case  for  the  jury. 
The  determination  of  any  of  these  ques- 
tions would  usually  and  naturally  turn 
upon  a  mass  of  conflicting  facts  and  cir- 
cumstances. So  it  is  in  this  case.  A  sub- 
stantial conflict  of  testimony  is  involved. 
No  decisive  facts  are  so  admittedly  shown 
as  to  make  the  general  issue  determinable 
as  one  of  law.  Many  facts  and  circum- 
stances tend  to  prove  that  plaintiff  made 
a  reasonable  effort  to  enter  the  cars,  that 
he  was  prevented  by  the  overcrowding  from 
doing  so,  and  that  he  was  thus  compelled  to 
ride  on  the  platform.  Other  facts  and  cir- 
cumstances tend  to  prove  that  here  was  am- 
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pie  room  in  the  cars,  and  that  he  took 
passage  on  the  platform  from  choice.  If 
ihis  primary  issue  should  be  determined  in 
favor  of  plaintiff,  then  conflicting  facts  and 
circumstances  appear  which  must  be  settled 
in  order  to  determine  whether  the  company 
was  negligent  by  an  inexcusable  failure  to 
provide  ample  cars;  and,  if  not  so  negli- 
gent, whether  it  then  failed  to  take  the  de- 
gree of  care  that  it  owed  plaintiff  because 
of  the  unsafe  position  in  which  he  was 
obliged,  through  unforeseen  and  unavoid- 
able circumstances,  to  ride.  It  is  not  our 
purpose  to  multiply  words  by  a  recital  of 
the  particular  facts  pertaining  to  this  case. 
It  suffices  to  say  that  witnesses,  as  to  con- 
trolling facts  and  circumstances  on  the 
proposition  of  negligence,  are  in  direct  con- 
tradiction. 

To  support  its  plea  of  accord  and  satis- 
faction, the  defendant  railroad  company  in- 
troduced a  receipt  for  $75,  signed  by  the 
plaintiff,  which  recites  in  substance  tlint 
the  sum  is  paid  by  the  company  and  ac- 
cepted by  plaintiff  in  full  payment  of  any 
liability  for  his  injury.  Plaintiff  admitted 
that  the  signature  thereto  is  his  own.  He, 
however,  introduced  evidence  tending  to 
prove  that  he  was  deceptively  induced  to 
sign  the  receipt  by  representatives  of  the 
company  at  a  time  when  he  was  in  the  hos- 
pital suffering  from  the  injury,  lying  on 
his  back,  with  his  senses  deadened  by  pain 
and  narcotic  medicines;  that  he  was  made 
to  understand  and  believe  that  the  company 
was  gratuitously  giving  him  the  amount  for 
the  purpose  of  paying  the  hospital 
charges,  and  for  none  other;  that  the  paper 
which  he  was  asked  to  sign  was  falsely 
represented  to  him  as  a  check  for  that  pur- 
pose; and  that  the  paper  was  so  folded 
when  presented  to  his  reclining  position 
for  signature  that  he  was  deceived,  ex- 
cusably on  his  part,  as  to  its  real  character 
and  purport.  The  evidence  of  his  witnesses 
in  this  behalf  is  flatly  contradicted  by  the 
company's  physician,  in  whose  hospital  he 
was,  and  who  was  present  at  the  time  the 
receipt  was  obtained.  Thus,  we  have  a  con- 
flict of  testimony  in  this  branch  of  the  case 
also.  If  the  paper  was  obtained  by  decep- 
tion and  fraud,  it  cannot  sustain  the  plea 
of  accord  and  satisfaction.  If  the  receipt 
was  fraudulently  obtained  it  is  no  bar  to 
this  action.  24  Am.  &  Eng.  Enc.  Law,  pp. 
308,  309.  While  it  is  admitted  that  plain- 
tiff  did  not  read  the  paper  before  signing 
it,  yet  there  is  evidence  tending  to  prove 
that  he  used  as  much  prudence  and  cir- 
cumspection as  a  man  ordinarily  would 
under  the  circumstances  stated  as  existing 
at  the  time.  Whether  he  did  exercise  such 
prudence  and  circumspection,  whether  he 
'  was  incapacitated  so  that  he  was  thrown 
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off  his  guard,  were  questions  to  be  deter-  | 
mined  by  the  jury.  The  disputed  questions 
uf  fact  relating  to  the  validity  and  binding 
force  of  the  terms  of  the  paper  claimed  to 
lie  a  release  should  have  been  submitted  to 
the  jury,  under  proper  instructions  by  the 
cf)urt  as  to  the  law  in  the  premises. 

The  case  was  improperly  taken  from  the 
consideration  of  the  jury.  It  involved  in 
its  material  points  such  disputed  questions 
of  fact  that  a  case  was  not  presented  for 
the  court's  action  in  directing  a  verdict. 
Jur}'  trial  in  cases  to  which  it  rightly  be- 
longs is  sacredly  guaranteed  to  all.  This 
fundamental  right  must  not  be  curtailed. 
The  judgment  will  be  reversed,  the  verdict 
•et  ai^ide,  and  a  new  trial  granted. 

Petition   for   rehearing   denied   June   11, 
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L.  J.  ROSEXFIELD  et  al.,  Appta. 

(—  Minn.  — ,  126  N.  W.  1068.) 

Constitutional  law  ^prohibiting  mi- 
nors to  frequent  dance  house  —  com- 
plaint -~  safflciency  —  instructions  — 
ovidence. 

The  defendants  were  convicted  of  the  of- 
f'fixf  of  permitting,  contrary  to  Rev.  Laws 
'l»"o.  §  4936,  a  person  under  the  age  of 
tueuty-one  years  to  be  and  remain  in  a 
•'ance  house  conducted  by  them.  Held,  that 
the  statute  is  a  proper  exercise  of  the  po- 
lio* power;  that  it  is  not  class  legisla- 
l:««n:  that  a  "dance  house,"  as  the  term 
i«  u^ed  in  the  statute,  is  a  place  maintained 
i'^T  promiscuous  and  public  dancing,  the 
rule  of  admission  to  which  is  not  based  up- 
'^n  pergonal  selection  or  invitation;  that 
til*'  complaint  states  a  cause  of  action ;  that 
t..«»  trial  court  did  not  err  in  its  instruc- 
ti«.n«  to  the  jury;  and  that  the  verdict  is 
^Ubtaioed  by  the  evidence. 

(July   1,  1910.) 

1  PPEAL  by  defendants  from  an  order  of 
*\  the  Municipal  Court  of  Minneapolis 
■i-n\iiijr  a  new  trial  after  verdict  of  guilty  in 
t  prosecution  for  permitting  a  person  under 
•*«»nty-one  years  of  age  to  remain  in  a 
' -ncp  hall.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

H^adnote  by  Start,  Ch.  J. 

Note.  —  An    exhaustive    search    has   dis- 
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Mr.  George  W.  Caldwell,  for  appel- 
lants : 

The  act,  unless  the  legislature  intended 
that  the  word  "dance  house"  should  be 
interpreted  in  its  guilty  meaning,  is  in- 
valid as  being  an  infringement  on  personal 
liberty. 

Freund,  Pol.  Power,  §§  259,  445,  457; 
Ex  parte  Smith,  135  Mo.  223,  33  L.R.A.  600, 
58  Am.  St.  Rep.  576,  36  S.  W.  628;  Hech- 
inger  v.  Maysville,  22  Ky.  L.  Rep.  486,  49 
L.R,A.  114,  57  S.  W.  619;  State  ex  rel. 
Wyatt  v.  Ashbrook,  154  Mo.  375,  48  L.R.A. 
265,  77  Am.  St.  Rep.  765,  55  S.  W.  627; 
Chicago,  B.  &  Q.  R.  Co.  v.  State,  47  Neb. 
549,  41  L.R.A.  481,  53  Am.  St.  Rep.  557,  66 
N.  W.  624;  People  v.  Havnor,  149  N.  Y. 
195,  31  L.R.A.  689,  52  Am.  St.  Rep.  707, 
43  N.  E.  541,  170  U.  S.  408,  42  L.  ed.  1087, 
18  Sup.  Ct.  Rep.  631;  Re  Morgan,  26  Colo. 
415,  47  L.R.A.  52,  77  Am.  St.  Rep.  269, 
58  Pac.  1071. 

The  statute  discriminates  between  wom- 
en who  have  arrived  at  the  age  of  ma- 
jority, under  the  age  of  twenty-one  and 
those  over  the  age  of  twenty-one. 

Gastenau  v.  Com.  108  Ky.  473,  49  L.R.A. 
111,  94  Am.  St.  Rep.  386,  66  S.  W.  705; 
People  v.  Williams,  189  N.  Y.  131,  12  L.R.A. 
(N.S.)  1130,  121  Am.  St.  Rep.  854,  81  N. 
E.  778,  12  A.  &  E.  Ann.  Cas.  798;  State  ex 
rel.  Wyatt  v.  Ashbrook,  154  Mo.  378,  48 
L.R.A,  266,  77  Am.  St.  Rep.  765,  55  S.  W. 
627;  Rossmiller  v.  State,  114  Wis.  169,  58 
L.R.A.  93,  91  Am.  St.  Rep.  910,  89  N.  W.  839. 

Knowledge  was  essential  to  a  conviction. 

Stuart  V.  State  (Tex,  Crim.  Rep.)  60  S. 
W.  554. 

Messrs.  Frank  Healy  and  John  A. 
Dahl,  for  the  State: 

The  act  is  a  legitimate  and  reasonable 
exercise  of  the  police  power  of  the  state. 

People  V.  Ewer,  141  N.  Y.  135,  25  L,R.A. 
794, 38  Am.  St.  Rep.  788,  36  N.  E.  4;  Freund, 
Pol.  Power,  H  259;  State  v.  Donaldson,  41 
Minn.  74,  42  N.  W.  781;  State  v.  Corbett, 
57  Minn.  345,  24  L.R.A,  498,  4  Inters.  Com. 
Rep.  694,  59  N.  W.  317;  Rippe  v.  Becker, 
56  Minn.  100,  22  L.R.A,  857,  57  N.  W.  331 ; 
St.  Paul  V.  Haugbro,  93  Minn.  59,  66  L.R.A. 
441,  106  Am.  St.  Rep.  427,  100  N.  W.  470, 
2  A.  &  E.  Ann.  Cas.  680;  State  v.  Strosch- 
ein,  99  Minn.  251,  109  N,  W.  235;  Butler 
V.  Chambers,  36  Minn.  72,  1  Am.  St.  Rep. 
638,  30  N.  W.  308;  State  v.  Tower,  185 
Mo.  79,  68  L,R.A.  402,  84  S.  W.  10;  Baum- 
gartner  v.  Hasty,  100  Ind.  575,  50  Am.  Rep. 
830;  North  Chicago  City  R.  Co.  v.  Lake- 
View,  105  III.  207,  44  Am.  Rep.  788;  Har- 
mon V.  Chicago,  110  111.  400,  51  Am.  Rep. 
698;  People  ex  rel.  Lockwood  v.  Grand 
Trunk  Western  R.  Co.  232  111.  292,  83  N. 
E.  839. 

The  act  is  not  partial  or  class  legislation 
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in  that  it  di scrim inates  between  adalt  wom- 
en of  different  ages,  merely  because  it  fixes 
an  age  limit. 

Allen  V.  Pioneer-Press  Co.  40  Minn.  120, 
3  L.R.A.  632,  12  Am.  St.  Rep.  707,  41  N.  W. 
036;  Lameron  v.  Chicago,  M.  &.  St.  P.  R.  Co. 
63  Minn.  388,  31  L.R.A.  553,  65  N.  W.  652; 
Lavallee  v.  St.  Paul,  M.  &  M.  R.  Co.  40 
Minn.  249,  41  N.  W.  974;  Herrick  v.  Minne- 
apolis &  St.  L.  R.  Co.  31  Minn.  11,  47  Am. 
Rep.  771,  16  N.  W.  413;  Barbier  v.  Con- 
nolly, 113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct. 
Rep.  357;  Powell  t.  Pennsylvania,  127 
U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep. 
992,  1257;  State  v.  Smith,  58  Minn.  35, 
25  L.R.A.  759,  59  N.  W.  645;  Curryer  v. 
Merrill,  25  Minn.  4,  33  Am.  Rep.  450. 

Start,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendants  were  charged  by  complaint 
in  the  municipal  court  of  the  city  of  Min- 
neapolis with  the  offense  of  permitting,  on 
March  20,  1909,  a  person  under  the  age  of 
t\.enty-one  years  to  be  and  to  remain  in 
a  dance  house  owned  and  managed  by  them. 
The  prosecution  was  based  upon  Rev.  Laws 
1005,  §  4936,  which  is  as  follows: 
"Whoever  permits  any  person  under  the 
age  of  twenty-one  years  to  be  or  remain  in 
any  dance  house,  concert  saloon,  place  where 
intoxicating  liquors  are  sold  or  given  away, 
or  any  place  of  entertainment  injurious  to 
the  morals,  owned,  kept,  or  managed  by  him 
in  whole  or  in  part,  ...  shall  be  guilty 
of  a  misdemeanor.  ..."  There  was 
a  trial  by  jury,  and  a  verdict  of  guilty 
against  each  of  the  defendants,  and  they  ap- 
pealed from  an  order  denying  their  motion 
for  a  new  trial. 

1.  The  first  contention  of  the  appellants  is 
that  the  complaint  does  not  charge  a  public 
offense.  The  here  material  allegations  of 
the  complaint  are  these:  On  March  20, 
1900,  within  the  corporate  limits  of  the 
city  of  Minneapolis,  the  defendants  did  un- 
lawfully permit  Marie  O'Conners  to  be  and 
to  remain  in  the  premises  known  as  No.  401 
Washington  avenue  south,  then  being  a 
dance  hall  owned,  kept,  and  managed  by 
them,  and  Marie  O'Conners  then  being  a 
person  under  the  age  of  twenty-one  years, 
to  wit,  of  the  age  of  sixteen  years,  contrary 
to  the  form  of  the  statute  in  such  case  made 
and  provided. 

It  is  urged  that  the  complaint  does  not  in 
any  way  describe  the  character  of  the  dance 
house,  nor  does  it  allege  that  it  was  a  place 
injurious  to  morals;  hence  it  does  not 
charge  a  public  offense,  for  the  reason  that 
the  statute  applies  only  to  dance  houses  in 
which  intoxicating  liquors  are  sold  and  to 
those  which  are  injurious  to  morals.  The 
statute  cannot  be  so  construed,  for  its  ex- 
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press  language  makes  it  an  offense  to  per- 
mit persons  under  the   age  of  twentv-oce 
years  to  be  or  remain  in  any  one  of  the  four 
specified  places,  namely,  a  dance  houae,  a 
concert  saloon,  a  place  where  intoxicating 
liquors  are  sold  or  given   away,  and  an; 
place  of  entertainment  injurious  to  morale 
If  the  offense  be  for  permitting  a  minor  \f 
remain  in  a  place  other  than  a  dance  house 
or  concert  saloon,  it  is  clear  that  the  com- 
plaint must  charge,  either  that  intoxicaticg   i 
liquors  were  sold  or  given  away  at  saeh   ; 
place,  or  that  the  place  was  one  injurious 
to  morals.     But  it  is  clear  from  the  lan- 
guage of  the  statute  that  dance  houses  and 
concert  saloons  are  within  its  prohibition, 
whether  or  not  in  fact  they  are  conducted 
in  a  manner  injurious  to  morala.    It  is  evi- 
dent  that  the  legislature,  in  enacting  the 
statute,  was  satisfied  that  the  tendency  of 
dance  houses  and  concert  saloona  as  ordi- 
narily   conducted    was    the    oomiption  (^ 
youth,  and  in  the  exercise  of  the  police  pow- 
er of  the  state  it  decided  that,  without  refer- 
ence to  the  manner  in  which   they  migfa: 
be  conducted,  young  persons  should  not  be 
permitted  to  be  or  remain  therein.     It  is 
true,  as  claimed  by  defendants'  counsel  in 
this  connection,  that  the  statute  does  not 
define  a  dance  house;  but  in  the  absence  of 
such   a  definition   the  term  must  be  con- 
strued in  accordance  with  its  ordinarv  us- 
age.     So  construing  it,  a  dance  house  is  a 
place  maintained  for  promiscuous  and  pn^v- 
lic  dancing,  the  rule  of  admission  to  whica 
is  not  based  upon  personal  selection  or  in- 
vitation.   The  gist  of  the  offense,  as  defined 
by  the  statute,  is  the  permitting  of  persons 
under  twenty-one  years  of  age  to  be  or  re- 
main in  a  dance  house.    This  is  a  sufficient 
definition   of   the   offense.      The    complaint 
charges  the  offense  in  the  language  of  tbi» 
statute,  and  thereby  sets  forth  all  the  es- 
sential elements  necessary  to  constitute  the 
offense;  hence  the  complaint  states  a  cau^o 
of  action  if  the  statute  is  a  valid  one.  State 
V.   Abrisch,   41   Minn.   41,  42  N.    W.   M3; 
State  V.  Howard,  66  Minn.  309,  34  L.RA. 
178,  61  Am.  St.  Rep.  403,  68  N.  W.  1096. 

The  defendants,  however,  contend  that  the 
statute  is  imconstitutional,  because  it  is  not 
a  proper  exercise  of  the  police  power.  It 
clearly  is.  "Public  dance  halls  easily  lie- 
come  centers  of  vice,  and  are  made  the  sub- 
ject oV  special  provisions,  .  .  .  aud 
may  be*  entirely  forbidden."  Preund,  Pol- 
Power,  §  250. 

Again,  it  is  urged  that  the  statute  is 
class  legislation,  and  unconstitutional,  in 
that  it  "discriminates  between  women  who 
have  arrived  at  the  age  of  majority,  under 
the  age  of  twenty-one,  and  those  over  the 
age  of  twenty-one."  The  purpose  of  the 
statute  is  to  protect  the  youth  of  the  state 
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from  corrupting  influences,  and  it  was  nec- 
essary for  the  legislature  to  fix  an  age 
limit.  It  was  a  matter  of  legislative  dis- 
cretion whether  such  limit  should  be  the 
common-law  limit  of  minority,  and  apply 
alike  to  the  youth  of  both  sexes,  or  whether 
a  distinction  should  be  made  of  females  by 
fixing  the  age  limit  of  females  at  eighteen 
years,  the  statutory  limit  of  minority  of 
females.  The  fact  that  the  legislature  did 
not  make  such  distinction  affords  no  ground 
for  inferring  that  the  statute  is  an  arbitrary 
exercise  of  the  police  power,  or  an  improper 
classification,  for  it  applies  alike  to  all  per- 
sons, male  and  female,  under  the  age  of 
twenty-one  years.  It  follows  that  the  stat- 
ute is  constitutional,  and  that  the  com- 
plaint charges  a  public  offense. 

2.  It  is  also  contended  that  the  evidence 
was  not  sufficient  to  sustain  the  verdict  of 
guilty.  There  was  evidence  tending  to  show 
that  public  dances  were  conducted,  at  the 
place  named  in  the  complaint,  by  the  de- 
fendants personally  as  proprietors  and  man- 
agers, for  several  months;  that  promiscu- 
ous crowds  gathered  at  such  dances,-  some- 
times as  many  as  200;  that  the  dances 
were  open  to  all  women,  without  admission 

'  fee  or  escort,  and  they  came  and  went  with- 
out inquiry  or  restraint  during  the  hours 
for  dancing,  which  were  between  8:30 
o'clock  p.  M.  and  midnight;  that  Marie 
O'Conners,  the  person  named  in  the  com- 
plaint, who  was  less  than  seventeen  years  of 
age,  attended  the  dances  regularly  for  some 
three  months,  to  the  personal  knowledge  of 
both  defendants,  and  usually  remained  until 
closing  time;  that  she  was  present  at  the 
dance  on  the  evening  named  in  the  com- 
plaint, to  the  personal  knowledge  of  the 
defendant  Brooks,  but  it  does  not  appear 
from  the  evidence  that  the  defendant  Rosen- 
field  was  present  at  the  dance  on  this  par- 
ticular night;  that  there  were  no  restric- 
tions as  to  who  should  be  admitted  to  the 
dances,  except  the  men  alone  were  charged 
an  admission  fee;  and,  further,  that  the  as- 
sociations of  this  particular  dance  house 
were  vile.  It  is  insisted  that  the  evidence 
is  wholly  insufficient  to  warrant  the  con- 
viction of  the  defendant  Rosen  field,  because 
he  was  not  present  at  the  dance  on  the 
night  alleged  in  the  complaint.  He  was, 
however,  one  of  the  proprietors  and  man- 
agers of  the  dance  house,  and  had  been  fre- 
quently in  charge  of  the  dances  when  Marie 
O'Conners  was  present.  The  evidence  is 
sufficient  to  sustain  the  verdict  as  to  each 
of  the  defendants. 

3.  The  last  alleged  error  to  be  considered 
is  that  the  trial  court  erred  in  refusing  cer- 
tain requested  instructions  and  in  its  charge 
as  given.  The  defendants  requested  the 
29  L.R.A.(N.S.) 


court  to  give,  with  other  similar  requests, 
th(S  following : 

"In  order  that  you  may  find  both  of  the 
defeildants  guilty,  it  will  be  necessary  that 
you  find  that  both  of  them  knew  that  tlie 
minor^  Marie  O'Conners,  was  present  in  the 
dance  hall  on  the  night  of  March  20,  1000; 
that  they  were  both  present  themselves,  and 
permitted  her  to  be  or  remain  therein. 

"In  order  that  you  may  find  either  of  tlie 
defendants  guilty,  it  will  be  necessary  for 
you  to  find  that  such  guilty  party  knew,  or 
ought  to  have  known,  from  the  appearance 
of  the  witness  Marie  O'Conners,  that  she 
was  a  minor. 

"If  you  do  not  find  that  the  defendants^ 
or  either  of  theni,  intended  to  violate  the 
law,  you  cannot  find  them,  or  either  of  them, 
guilty." 

These  requests  were  properly  refused;  for 
it  was  not,  under  the  evidence,  necessary  as 
a  matter  of  law,  in  order  to  convict  both 
defendants,  that  both  should  have  been  phys- 
ically present  and  have  known  that  jMarie 
O'Conners  was  present  at  the  dance  on  the 
night  of  March  20,  1909.  The  other  two 
requests  did  not  state  the  law  of  the  case, 
for  the  statute  does  not  make  the  knowl- 
edge of  the  defendants  an  essential  ele- 
ment of  the  offense.  State  v.  Heck,  23  Minn. 
540 ;  State  v.  O'Connor,  68  Minn.  193,  69  N. 
W.  999;  State  v.  Sodini,  84  Minn.  444,  87 
N.  W.  1130;  State  v.  Edwards,  94  Minn. 
225,  69  L.R. A.  667,  102  N.  W.  697 ;  State  v. 
Quackenbush,  98  Minn.  616-621,  108  N.  W. 
963. 

The  instructions  given,  to  which  exception 
was  taken  by  the  defendants,  were  not  er- 
roneous. 

Order  affirmed. 
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ROSA  LOBE,  Exrx.,  etc.,  of  E.  Lobe,  De- 
ceased,   Respt. 

(—  Wash.  — ,  108  Pac.  460.) 

AccouTit  stated  —  retention  of  rendered 
account. 

1.  Mere  retention  of  an  account  rendered 
is  not  sufficient  to  constitute  it  an  account 
stated. 

Appeal  —  rejected  evidence  —  error. 

2.  Rejection  of  competent  evidence  is  not 
reversible  error  if  with  it  in  the  record  the 
evidence  would  not  be  sufficient  to  estab- 
lish the  issue  which  it  was  offered  to  sup- 
port. 

Same  —  expert  book  account. 

3.  Rejection  of  testimony  of  an  expert 
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as  to  what  is  shown  by  certain  account 
books  is  not  reversible  error  if  the  books 
themselves  were  before  the  court  and  failed 
to  show  facts  sufficient  to  establish  the 
issue  which  they  are  offered  to  establish. 

(April  29,   1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
defendant's  favor  in  an  action  brought  to 
recover  an  amount  alleged  to  be  due  on  an 
account  stated  or  for  an  accounting  as  to 
a  certain  partnership.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.   G.   Ward   Kemp,   for   appellant: 
The   question    of   what    is    a    reasonable 
time  for  making  objections  is  a  matter  of 
law. 

Note,  —  Effect  of  retaining  stateiinent  of 
account  to  render  it  an  account  stat' 
ed. 

I.  Scope  and   introduction,  334. 
II.  The  general  rule,  335, 

III.  Requisites  of  account  rendered. 

a.  In  general,  338. 

b.  Form  of  statement,  339. 

IV.  Persons  between   whom   the  rule  ap- 

plies. 

a.  In  general,  340. 

b.  As  against  minor,  340. 

c.  As  against  executor  or  adminis- 

trator, 340. 

d.  As    between    husband    and    wife, 

341. 

e.  As  between,  persons   in  confiden- 

tial relations,  341. 

f.  As  between  partners,  341. 

V.  Reasonable  time  as  question  for  court 
or  jury,  341. 
VI.  Length  of  time  necessary.  341. 
VII.  Sufficiency  of  objection,  345. 
VIIL  Applicability  of  rule. 

a.  Where  account  barred  by  statute 

of  limitations,  346. 

b.  Where  no  liability  exists,  346. 

c.  Where    parties    have    previously 

disagreed,  347. 

d.  Where    special    contract    exists, 

347. 

e.  Where  earlier  account  has  been 

rendered,  347. 

f.  Miscellaneous,  347. 
IX.  Operation  of  rule,  348. 

X.  The  presumption  of  correctness. 

a.  In  general,  348. 

b.  Effect  on  burden  of  proof,  348. 
XI.  The  presumption  of  assent. 

a.  As  open  to  rebuttal,  348. 

b.  Inherent  force,  349. 

J.  Scope  and  introduction. 

This  note  is  concerned  solely  with  the 
question  of  the  effect  of  retention  of  a  state- 
ment of  account,  and  therefore  does  not  in- 
clude case^  as  to  the  effect  of  a  failure  to 
29  L.R.A.(N.S.) 


Lockwood  v.  Thorne,  11  N.  Y.  170,  6i  Am. 
Dec.  81 ;  Dows  v.  Durfee,  10  Barb.  213. 

Statements  of  account,  whether  taking 
the  form  of  periodical  balances  on  the  finD'» 
books  or  of  formal  documents  interchan^ 
among  the  partners,  are  generally  conclu- 
sive upon  the  partners,  unless  impeachabk 
because  of  fraud  or  mutual  mistake. 

2  Lindley,  Am.  ed.  pp.  421,  422;  30  Cjc. 
Law  k  Proc.  p.  448;  Lockwood  v.  Thorne, 
UN.  Y.  175,  62  Am.  Dec.  81;  Gage  r 
Parmelle,  87  111.  329. 

Where  an  account  as  stated  would  have 
been  opened  for  fraud  or  mistake  if  prompt 
action  had  been  taken,  after  long  dpl^v  tl« 
relief  will  be  denied  on  the  ground  of  lacbeik 

30  Cyc.  Law  &  Proc.  pp.  704,  70.V.  \\i\.i" 
low  V.  Leland,  128  III.  304,  21  N.  K.  oJ^S; 

object   to   an   account  or  to  certain  items 
thereof,  upon  a  personal  presentation. 

For  a  discussion  of  the  entire  question, 
W^hat  constitutes  an  account  stated,  refer- 
ences may  be  made  to  a  note  on  that  i^iib- 
ject  in  27  L.R.A.  811. 

Before  entering  upon  the  subject  here  un- 
der discussion,  it  seems  desirable  at  the  out- 
set to  call  attention  to  two  things: 

First,  that  the  .rule,  which,  as  will  pre- 
sently appear,  is  of  equitable  origin,  lia^  a 
different  operation  in  a  court  of  equity 
than  in  a  court  of  law.  In  equity,  it  is  a 
form  of  the  doctrine  of  laches,  while  in  law 
it  simply  embodies  a  presumption.  Thxt^ 
as  in  one  of  the  cases  which  follow  (Pratt 
V.  Boody,  55  N.  J.  Eq.  175,  35  Atl.  1113),  » 
failure  to  object,  while  giving  rise  to  a 
presumption  of  assent,  may  at  the  :^ame 
time  not  give  the  party  rendering  the  nc- 
count  immunity  from  a  proceeding  in  et|nity 
for  an  accounting.  Conversely,  while  no  pre- 
sumption of  assent  may  arise  from  the  re- 
tention of  an  account  as  between  partner^, 
the  acquiescent  partner  may  be  preeluded 
thereby  from  obtaining  an  accounting  in  a 
court  of  equity  (see  cases  under  heading. 
"Persons  between  whom  rule  applies," 
infra). 

Second,  that  two  presumptions  ari^e  in 
the  cases  which  fall  within  the  scope  of  thi< 
note,  between  which,  for  the  purpose  "t 
appraising  their  evidentiary  force,  it  In- 
comes necessary  to  distinguish.  The  tir<t  *> 
the  presumption  of  assent,  necessary  to  t'^ 
conversion  of  the  account  rendered  into  an 
account  stated,  which  may  or  may  not  >)»- 
of  sufficient  strength  to  impose  upon  the 
opposite  party  the  necessity  of  offering  evi- 
dence in  rebuttal.  The  second  is  the  pn^ 
sumption  of  correctness,  which  ari^s  in  t\\ 
cases  where  an  account  has  become  stated. 
whether  expressly  or  by  implication,  and 
which  therefore  will  be  perceived  to  be 
based,  not  upon  the  failure  to  make  objec- 
tion, but  upon  the  fact  of  an  account  state!. 
This  presumption  puts  the  burden  of  dis- 
proving correctness  upon  the  disputant. 
Some  of  the  courts,  however,  as  will  here- 
inafter appear,  have  loosely  spoken  of  tbs 
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Dorsett  ▼.  Ormiston,  53  App.  Div.  620,  G5 
N.  Y.  Supp.  931. 

Accounts  settled  between  partners  by  the 
delivery  of  a  statement  and  admission,  or 
where  there  is  mere  acquiescence  in  its  cor- 
rectness by  the  other,  will  not  be  opened  up. 

Heartt  v.  Corning,  3  Paige,  566;  At- 
water  v.  Fowler,  1  Edw.  Ch.  417;  Stretch 
V.  Talmadge,  65  Cal.  510,  4  Pac.  513;  Dob- 
bins V.  Tatem  (N.  J.  Eq.)  25  Atl.  546; 
Albee  ▼.  Wachter,  74  111.  173;  Stickler  v. 
Giles,  9  Wash.  147,  37  Pac.  293;  Sturgeon 
V.  Wrightman,  32  Wash.  195,  72  Pac.  1045; 
Marvin  v.  Yates,  26  Wash.  50,  66  Pac.  131. 

Mr.  Richard  Saze  Jones,  for  respond- 
ent: 

What   circumstances   determine   that   an 


account  has  been  stated  depends  altogether 
upon  the  evidence. 

Ault  V.  Interstate  Sav.  &  L.  Asso.  1& 
Wash.  627,  47  Pac.  13. 

FuUerton,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant,  as  the  assignee  of  one 
Lee  D.  Gilmer,  brought  this  action  against 
the  respondent  to  recover  a  balance  claimed 
to  be  due  on  an  account  stated  between 
Gilmer  and  E.  Lobe,  the  devisor  of  the  re- 
spondent. The  complaint  carried  a  prayer 
in  the  alternative  for  a  partnership  account- 
ing in  case  the  court  should  fail  to  find  the- 
existence  of  an  account  stated.  After  is- 
sue had  been  joined,  a  trial  was  had  be- 
fore  the  court  without  a  jury,  which  re- 


presumption  of  correctness  as  arising  from 
the  failure  to  object  to  an  account  rendered. 

J/.  The  general  rule, 

Wliile  the  mere  rendition  of  an  account 
by  one  party  to  another  does  not  show  an 
account  stated  (Irvine  v.  Young,  1  Sim.  & 
Stu.  333;  Toland  v.  Sprague,  12  Pet.  334, 
9  L.  ed.  1107;  Rowland  v.  Donovan,  16  Mo. 
App.  554;  Emery  v.  Pease,  20  N.  Y.  62; 
Guernsey  v.  Rexford,  63  N.  Y.  631 ;  Kepper- 
ling  V.  Bitzer,  10  Lane.  L.  Rev.  332;' Rob- 
ertson V.  Wright,  17  Gratt.  534;  Shaw  v. 
IX)BE),  it  is  well  settled  that  the  rendition 
of  an  account  and  its  retention  by  the 
party  to  whom  sent,  without  objection  with- 
in a  reasonable  time,  give  it  the  force  and 
effect  of  a  stated  account.  Tickel  v.  Short, 
•2  Ves.  Sr.  239;  Sherman  v.  Sherman,  2 
Vern.  276;  Wiggins  v.  Burkham,  10  Wall. 
129,  19  L.  ed.  884;  Cooper  v.  Coates,  21 
Wall.  105,  22  L.  ed.  481 ;  Standard  Oil  Co.  v. 
Van  Etten,  107  U.  S.  325,  27  L.  ed.  319,  1 
Sup.  Ct.  Rep.  178;  McLaughlin  v.  United 
States,  36  Ct.  CI.  138,  s.  c.  on  subsequent 
appeal,  37  Ct.  CI.  150;  Bainbridge  v.  Wil- 
cocks,  Baldw.  536,  Fed.  Cas.  No.  755 ;  Baker 
v.  Biddle,  Baldw.  394,  Fed.  Cas.  No.  764; 
Bradlev  v.  Richardson,  2  Blatchf.  343,  Fed. 
Cas.  No.  1786;  Hopkirk  v.  Page,  2  Brock. 
20,  Fed.  Cas.  No.  6697 ;  Richmond  Mfg.  Co. 
v.  Starks,  4  Mason,  296,  Fed.  Cas.  No. 
11,802;  Marye  v.  Strouse,  6  Sawv.  204,  5 
Fed.  483;  Talcott  v.  Chew,  27  Fed.  273; 
Edwards  v.  Hoeffinghoff,  38  Fed.  635^  Eichel 
V.  Sawver,  44  Fed.  845;  Wittkowski  v.  Har- 
ris, 64  Fed.  712;  Porter  v.  Price,  26  C.  C.  A. 
70,  49  U.  S.  App.  295,  80  Fed.  655;  Long- 
Bell  Lumber  Co,  v.  Stump,  30  C.  C.  A.  260, 
57  U.  S.  App.  546,  86  Fed.  574;  McKenzie 
V.  Poorman  Silver  Mines,  31  C.  C.  A.  409, 
60  U.  S.  App.  1,  88  Fed.  Ill;  Allen-West 
Commission  Co.  v.  Patillo,  33  C.  C.  A. 
194,  61  U.  S.  App.  94,  90  Fed.  628;  Patillo 
▼.  Allen- West  Commission  Co.  65  C.  C.  A. 
508,  131  Fed.  680;  Baltimore  &  O.  R.  Co. 
V.  Berkeley  Springs  &  P.  R.  Co.  168  Fed. 
770;  Langdon  v.  Roane,  6  Ala.  518,  41  Am. 
Dec.  60;  Ryan  v.  Gross,  48  Ala.  370;  Hirsch- 
felder  v.  Levy,  69  Ala.  351 ;  Burns  v.  Camp- 
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bell,  71  Ala.  271;  Sloan  v.  Guice,  77  Ala. 
394;  Ware  v.  Manning,  86  Ala.  238,  5  So. 
682;  Rice  v.  Schloss,  90  Ala.  416,  7  So.  802; 
Joseph  V.  Southwark  Foundry  &  Mach.  Co. 
99  Ala.  47,  10  So.  327 ;  First  Nat.  Bank  v. 
Allen,  100  Ala.  476,  27  L.R.A.  426,  46  Am. 
St.  Rep.  80,  14  So.  335;  Loventhal  v.  Morris^ 
103  Ala.  332,  15  So.  672;  Hunt  v.  Stockton 
Lumber  Co.  113  Ala.  387,21  So.  454;  Brown 
V.  Brown,  16  Ark.  202;  Lawrence  v.  Ells- 
worth, 41  Ark.  502;  Dunavant  v.  Fields,  68 
Ark.  534,  60  S.  W.  420;  Allen-West  Com- 
mission Co.  V.  Hudgins,  74  Ark.  468,  86  S. 
W.  289;  Terry  v.  Sickles,  13  Cal.  427;  Auze- 
rais  V.  Naglee,  74  Cal.  60,  15  Pac.  371 ;  May- 
berry  V.  Cook,  121  Cal.  588,  54  Pac.  95; 
National  Cycle  Mfg.  Co.  v.  San  Diego  Cycle- 
Co.  135  Cal.  335,  67  Pac.  280;  Shively  v. 
Eureka  Tellurium  Gold  Min.  Co.  6  Cal. 
App.  236,  89  Pac.  1073;  Visher  v.  Wilbur,. 
5  Cal.  App.  562,  90  Pac.  1065,  rehearing  de- 
nied in  5  Cal.  App.  573,  91  Pac.  412;  Mar- 
tyn  V.  Amold,  36  Fla.  446,  18  So.  791;  Dav- 
tona  Bridge  Co.  v.  Bond,  47  Fla.  136,  36 
So.  445;  Field  v.  Reid,  21  Ga.  314;  Lewis- 
V.  Utah  Constr.  Co.  10  Idaho.  214,  77  Pac. 
336;  Miller  v.  Bruns,  41  111.  293;  McCord  v. 
Manson,  17  111.  App.  118;  Mackin  v. 
O'Brien,  33  111.  App.  474;  House  v.  Beak,. 
43  111.  App.  615;  Atlas  R.  Supply  Co.  v. 
Forster,  W.  &  Co.  123  111.  App.  558;  North- 
western Fuel  Co.  V.  Western  Fuel  Co.  144 
111.  App.  92;  Ingle  v.  Norrington,  120  Ind. 
174,  25  N.  E.  900;  Schoonover  v.  Osborne- 
Bros.  108  Iowa,  453,  79  N.  W.  263;  Hen- 
derson Cotton  Mfg.  Co.  V.  Lowell  Machine 
Shops,  86  Ky.  668,  7  S.  W.  142;  Little  &  11. 
Invest.  Co.  v.  Pigg,  29  Ky.  L.  Rep.  809,. 
96  S.  W.  455;  Ledoux  v.  Porche,  12  Rob. 
(La.)  543;  White  v.  Henderson,  2  La.  Ann. 
241;  Freeman  v.  Howell,  4  La.  Ann.  196, 
50  Am.  Dec.  561;  Mansell  v.  Payne,  18  La. 
Ann.  124;  Blanc  v.  Scruggs,  26  La.  Ann. 
208;  Darby  v.  Lastrapes,  28  La.  Ann,  605; 
Flower  v.  O'Bannon,  43  La.  Ann.  1045,  lO 
So.  376;  Brodnax  v.  Steinliardt,  48  La.  Ann. 
682,  19  So.  572;  Wood  v.  Gault,  2  Md.  Ch.. 
433;  White  V.  Campbell,  25  Mich.  463; 
Rossman  v.  Bock,  97  Mich.  430,  56  N.  W, 
777;  Pabst  Brewing  Co.  v.  Luedcrs,  107 
Mich.  4\  64  N.  W.  872;  L  L.  Elwood  Mfg. 
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suited  in  a  judgment  in  favor  of  the  re- 
spondent. This  appeal  is  taken  therefrom. 
Two  principal  questions  are  presented, 
the  first  of  which  is  that  the  court  erred  in 
failing  to  find  an  account  stated  between 
•Gilmer  and  Lobe.  The  record  discloses  that 
these  persons  were  partners  from  December, 
1901,  until  March,  1005,  engaged  in  the  in- 
surance, real  estate,  mining,  and  loan  busi- 
ness, and  the  business  of  selling  oil  on  com- 
missions. They  were  not  equal  partners. 
Oilmer,  by  writing,  executed  June  24,  1902, 
•expressly  waived  any  interest  in  the  real 
estate  and  mining  business  done  by  the  firm, 
s.nd  it  seems  to  have  been  orally  understood 
that  the  commissions  received  from  the  in- 
surance business  were  to  be  divided  on  a 
basis  of  two  thirds  and  one  third,  the  larger 


proportion  to  go  to  the  partner  at  whose 
solicitation  the  insurance  was  procured.  The 
active  work  of  the  partnership-  was  done 
by  LfObe,  while  Gilmer  did  the  office  work 
and  kept  the  books.  The  firm  as  a  firm  had 
no  joint  bank  account.  All  money  received 
belonging  to  the  firm  was  turned  over  to 
Lobe,  who  deposited  it  in  his  own  name, 
and  drew  checks  thereon  from  time  to  time 
as  the  exigencies  of  the  business  required. 
On  the  dissolution  of  the  partnership,  Gil- 
mer made  out  a  statement  from  the  books 
by  which  he  showed  a  balance  in  his  favor 
of  some  $2,986.51.  The  statement  contained 
an  account  of  the  receipts  of  the  firm  during 
the  time  of  the  partnership  from  the  vari- 
ous businesses  in  which  it  was  engaged,  the 
proportionate  share  thereof  claimed  by  Gil- 


-Co.  v.  Betcher,  72  Minn.  103,  75  N.  W. 
113;  Allen  v.  Uplinger,  98  Minn.  242,  107 
N.  W.  1131;  Stebbins  v.  Niles,  25  Miss.  267; 
<.'oopwood  V.  Bolton,  26  Miss.  212;  McCall 
-v.  Nave,  62  Miss.  494;  Powell  v.  Pacific  R. 
<'o.  65  Mo.  658;  Ward  v.  Farrelly,  9  Mo. 
App.  370;  Missouri  P.  R.  Co.  v.  B.  F. 
•Coombs  &  Bro.  Commission  Co.  71  Mo.  App. 
299,  s.  c.  on  subsequent  appeal,  89  Mo. 
App.  182;  Alexander  v.  Scott  (Mo.  App.) 
129  S.  W.  991;  Rich  v.  Eldredge,  42  N.  H. 
153;  Austin  v.  Ricker,  61  N.  if.  97;  State, 
AVeigel,  Prosecutor,  v.  Hartman  Steel  Co. 
51  N.  J.  L.  446,  20  Atl.  67;  Philips  v.  Bel- 
den,  2  Edw.  Ch.  1;  Weisser  v.  Denison,  10 
N.  Y.  68,  61  Am.  Dec.  731;  Lockwood  v. 
Thome,  11  N.  Y.  170,  62  Am.  Dec.  81; 
lockwood  V.  Thome,  18  N.  Y.  286;  Smith 
^.  Marvin,  27  N.  Y.  137,  25  How.  Pr.  317; 
Bullard  v.  Raynor,  30  N.  Y.  197;  Stenton 
^'.  Jerome,  64  N.  Y.  480;  Lambert  v.  Craft, 
-98  N.  Y.  342;  Samson  v.  Freedman,  102  N. 
Y.  699,  7  N.  E.  419;  Manchester  Paper  Co. 
v.  Moore,  104  N.  Y.  680,  10  N.  E.  861; 
Spellman  v.  Muehlfeld,  166  N.  Y.  245,  59 
N.  E.  817;  Towsley  v.  Denison,  46  Barb. 
490;  Avery  v.  Leach,  9  Hun,  106;  Allen  v. 
McConihe,  58  Hun,  605, 34  N.  Y.  S.  R.  994, 
12  N.  Y.  Supp.  232;  Burlingame  v.  Shelmire, 
59  Hun,  615,  35  N.  Y.  S.  R.  161,  12  N.  Y. 
:Supp.  655;  Delabarre  v.  McAlpin,  101  App. 
Div.  468,  92  N.  Y.  Supp.  129;  Little  v.  Mc- 
Clain,  134  App.  Div.  197,  118  N.  Y.  Supp. 
•916;  Austin  v.  Wilson,  33  N.  Y.  S.  R.  503, 
11  N.  Y.  Supp.  565;  Campbell  v.  Campbell, 
40  N.  Y.  S.  R.  817,  16  N.  Y.  Supp.  165; 
Lawson  v.  Douglass,  43  N.  Y.  S.  R.  356, 
17  N.  Y.  Supp.  4;  Case  v.  Hotchkiss,  37 
How.  Pr.  283,  1  Abb.  App.  Dec.  324,  3 
Abb.  Pr.  N.  S.  381,  3  Keyes,  334;  Carpen- 
ter V.  Nickerson,  7  Daly,  424;  Bottum  v. 
!Moore,  13  Daly,  464;  Livermore  v.  St. 
John,  4  Robt.  12;  Allen  v.  Stevens,  1  N.  Y. 
T^^.  Obs.  359;  Hawkins  v.  Long,  74  N.  C. 
781;  Marks  v.  Ballance,  113  N.  C.  28,  18 
"S.  E.  75;  Copland  v.  Ainerican  De  Forest 
Wireless  Teleg.  Co.  136  N.  C.  11,  48  S^  E. 
501 :  Davis  v.  Stephenson,  149  N.  C.  113, 
<02  S.  E.  900;  Dyer  v.  Isham,  4  Ohio  C.  C. 
429;  Goodhart  v.  Rastert,  7  Ohio  N.  P. 
-534:  Kevs  v.  Baldwin,  10  Ohio  Dec.  268; 
•20  L.R.A.(N.S.) 


Truman  v.  Owens,  17  Or.  623,  21  Pac.  665; 
Holmes  v.  Page,  19  Or.  232,  23  Pac.  961; 
Fleischner  v.  Kubli,  20  Or.  328,  25  Pac. 
1086;  Howell  v.  Johnson,  38  Or.  571,  64 
Pac.  659;  Crawford  v.  Hutchinson,  38  Or. 
578,  65  Pac.  84;  Nodine  v.  First  Nat.  Bank, 
41  Or.  386,  68  Pac.  1109;  Gorman  v.  Mc- 
Gowan,  44  Or.  597,  76  Pac.  709;  Darling- 
ton V.  Taylor,  3  Grant,  Cas.  195;  Phillips 
V.  Tapper,  2  Pa.  St.  323;  Thompson  v. 
Fisher,  13  Pa.  310;  Porter  v.  Patterson,  15 
Pa.  ?29;  Ruch  v.  Fricke,  28  Pa.  241;  Ser- 
geant V.  Ewing,  30  Pa.  76;  Verrier  v.  Guil- 
lou,  97  Pa.  63;  Buckley  v.  Maryland  Pav- 
ing Co.  132  Pa.  672,  19  Atl.  341;  Peirce  v. 
Peirce,  199  Pa.  4,  48  Atl.  689;  Colket  v. 
Ellis,  1  W.  N.  C.  246;  Greene  v.  Harris,  11 
R.  I.  5;  Johnson  v.  McCampbell,  11  Heisk. 
27;  Godbe  v.  Young,  1  Utah,  56;  Benites  v. 
Hampton,  3  Utah,  369,  3  Pac.  206;  Burras- 
ton  V.  First  Nat.  Bank,  22  Utah,  328,  62 
Pac.  426;  Tharp  v.  Tharp,  15  Vt.  105;  Gold- 
smith V.  Latz,  96  Va.  680,  32  S.  E.  483; 
Smith  V.  Kennedy,  1  Wash.  Terr.  65;  Ault 
V.  Interstate  Sav.  &  L.  Asso.  16  Wash.  627, 
47  Pac.  13;  Ruffner  v.  Hewitt,  7  W.  Va. 
585;  Shrewsbury  v.  Tufts,  41  W.  Va.  212, 
23  S.  E.  692;  Bngfer  v.  Roemer,  71  Wis.  11, 
36  N.  W.  618. 

The  history  of  the  rule  under  discussion 
is  thus  given  in  Anding  v.  Levy,  67  Miss. 
61,  34  Am.  Rep.  435:  "The  earliest  men- 
tion we  have  been  able  to  find  of  this  rule 
is  in  Sherman  v.  Sherman,  2  Vern.  276,  de- 
cided in  the  year  1692,  where  the  rule  is 
statedly  Lord  Hutchins  thus:  that  'among 
merchants  it  is  looked  upon  as  an  allow- 
ance of  an  account  current,  if  the  merchant 
that  receives  it  does  not  object  against  it 
in  a  second  or  a  third  post.'  Lord  Hard- 
wicke,  in  Willis  v.  Jernegan,  2  Atk.  251, 
spoke  of  the  rule  thus:  'Even  where  there 
are  transactions,  suppose  between  a  mer- 
chant in  England  and  a  merchant  beyond 
sea,  and  an  account  is  transmitted  here  from 
the  person  who  is  abroad,  it  is  not  the  sign- 
ing which  will  make  it  a  stated  account, 
but  the  person  to  whom  it  is  sent  keeping 
it  by  him  any  length  of  time  without  mak- 
ing any  objection,  which  shall  bind  him,  and 
prevent  his  entering  into  an  open  account 
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mer,  and  the  balance  after  deducting  cer- 
tain losses  of  the  firm  and  the  sums  with- 
drawn by  Gilmer  on  his  personal  account. 
No  deduction  was  made  for  rents  or  oper- 
ating expenses,  although  the  books  show 
that  the  latter  amounted  to  a  considerable 
sunu  This  statement  was  delivered  to 
Lobe,  who  afterwards  paid  Gilmer  in  instal- 
ments the  sum  of  $1,160,  the  last  payment 
being  made  on  May  26,  1906.  After  the 
statement  was  received  by  Lobe,  he  had  it 
checked  over  by  the  bookkeeper  who  suc- 
ceeded Gilmer,  and  that  person  testifies  that 
he  disputed  a  number  of  the  items  going  to 
make  up  the  account.  The  statement  was 
found  after  Lobe's  death  among  his  effects, 
and  it  is  this  statement  that  the  appellant 
contends  constituted  an  account  stated  be- 


tween Gilmer  and  Lobe,  but  manifestly  the 
evidence  was  insufficient  to  make  it  such. 
To  impart  to  an  account  the  character  of  an 
account  stated,  it  must  be  mutually  agreed 
between  tlie  parties  that  the  balance  struck 
thereon  is  the  correct  amount  due  from  the 
one  party  to  the  other  on  the  final  adjust- 
ment of  their  mutual  dealings  to  which  the 
account  relates.  The  mere  rendition  of  an 
account  by  one  party  to  another  does  not 
show  an  account  stated.  There  must  be 
some  form  of  assent  to  the  account, — that 
is,  a  definite  acknowledgment  of  an  indebt- 
edness in  a  certain  sum.  1  Enc.  L.  &  P. 
688-093.  True  assent  may  be  implied  from 
the  circumstances  and  acts  of  the  parties, 
but  it  must  appear  in  some  form.    We  are 


afterwards.'  Chancellor  Kent,  in  Murray 
V.  Toland,  3  Johns.  Ch.  569,  mentioned  the 
rule  in  these  words:  'It  has  been  often  held 
that  if  a  party  receives  a  stated  amount 
from  abroad,  and  keeps  it  by  him  for  any 
length  of  time  (one  case  says  two  years) 
without  objection,  he  shall  be  bound  by  it;' 
citing  Willis  v.  Jernegan,  ubi  supra,  and 
Tickel  V.  Short,  2  Ves.  Sr.  239,  in  which 
last  case  Lord  Hardwicke  said:  'If  one  mer- 
chant sends  an  account  current  to  another 
in  a  dififerent  country,  on  which  a  balance  is 
made  due  to  himself;  the  other  keeps  it  by 
about  two  years  without  objection ;  the  rule 
of  this  court  and  of  merchants  is  that  it  is 
considered  as  a  stated  account.'  The  Su- 
preme Court  of  the  United  States,  in  Free- 
land  T.  Heron,  7  Cranch,  147,  3  L.  ed.  297, 
spoke  of  the  rule  as  'a  rule  of  the  chancery 
court  and  of  merchants,'  and  defined  it  to 
be  thujs:  'When  one  merchant  sends  an  ac- 
count current  to  another  residing  in  a  dif- 
ferent country,  between  whom  there  are  mu- 
tual dealings,  and  he  keeps  it  two  years 
without  making  any  objections,  it  shall  be 
deemed  a  stated  account,  and  his  silence 
and  acquiescence  shall  bind  him,  at  least 
so  far  as  to  cast  the  onus  prohandi  on  him.' 
It  is  thus  seen  that,  in  its  inception,  the 
rule  that  the  reception  of  an  account  ren- 
dered, and  the  keeping  of  it  for  any  consid- 
erable time  without  objection,  made  it  an 
account  stated, — ^that  is,  an  account  so  ad- 
mitted to  be  just  and  correct  that  it  re- 
lieved the  party  rendering  it  from  the  neces- 
sity of  proving  it,  and  cast  the  burden  on 
the  party  receiving  it  to  show  by  affirmative 
evidence  that  it  was  unjust, — was  a  rule  of 
the  chancery  court  applied  only  in  con- 
troversies between  merchants." 

The  principle  of  the  decisions  is  that  if 
the  account  has  been  kept  so  long  that  it 
must  be  inferred  that  the  party  receiving  it 
had  time  to  examine  it  and  object  to  it  if 
it  was  wrong,  he  must  be  presumed  to  have 
acouiesced  in  it  if  he  remains  silent.  Dows 
V.  Durfee,  10  Barb.  213. 

In  Lodf»e  v.  Heron,  3  Phi  la.  350,  it  is 
said:  "Every  man  who  receives  a  paper 
which  professes  to  set  forth  the  state  of  ac- 
counts betwf^n  himself  and  the  party  from 
29  L.R.A.(N.S.) 


whom  he  receives  it  is  bound  to  object 
specifically  at  the  time,  if  he  means  to  ob- 
ject afterwards,  or  else  to  explain  how  he 
came  to  be  silent  when  good  faith  required 
him  to  speak." 

But  to  give  an  account  rendered  the  force 
of  an  account  stated  because  of  silence  on 
the  part  of  the  person  receiving  it,  the  cir- 
cumstances must  be  such  as  to  justify  an 
inference  of  assent  on  bis  part  to  its  cor- 
rectness. Champion  v.  Recknagel,  6  App. 
Div.  151,  39  N.  Y.  Supp.  819. 

If  the  party  to  whom  the  account  is  ren- 
dered objects  w^ithin  a  reasonable  time,  there 
is  no  room  for  inferring  an  admission  of 
its  correctness.  White  t.  Campbell,  25 
Mich.  463. 

An  illiterate  person  will  not  be  bound  by 
the  retention  of  an  account  of  the  contents 
of  which  he  had  no  knowledge.  Guenivet  t. 
Perret,  18  La.  Ann.  356. 

In  Bewick  v.  Butterfield,  60  Mich.  203, 
26  N.  W.  881,  it  was  held  that  where  it  was 
shown  that  defendant  received  a  bill  from 
plaintiffs,  and  afterwards  presented  a  bill 
to  plaintiffs  upon  which  the  first-mentioned 
bill  was  credited,  the  plaintiffs  were  entitled 
to  an  instruction  that  the  defendant  was 
bound  thereby  unless  fraud  or  mistake  was 
shown. 

In  -McCormack  v.  Sawyer,  104  Mo.  36, 
15  S.  W.  998,  an  action  for  the  balance  due 
upon  account  stated,  where  it  appeared  that 
not  only  was  the  account  delivered  to  de- 
fendant and  no  objection  made  thereto,  but 
also  that  he  stated  that  if  he  was  able  to 
pay  he  would,  it  was  held  error  to  sustain 
a  demurrer  to  the  evidence. 

Retaining  the  statement  of  the  account 
without  objection,  and  using  the  check  sent 
to  pay  the  balance,  will  render  the  account 
stated  as  against  the  receiver.  Davenport 
V.  Wheeler,  7  Cow.  231 ;  Schuyler  v.  Ross, 
37  N.  Y.  S.  R.  805,  13  N.  Y.  Supp.  944. 

Where  a  person,  on  receiving  an  account, 
took  it  with  him,  promising  to  look  it  over, 
but  neglected  to  do  so,  in  the  meantime 
writing  that  he  would  pay  the  balance,  and 
trying  to  fix  some  terms  of  credit,  it  was 
held  to  have  become  a  stated  account.  Pow- 
ell V-  Noye,  23  Barb.  184. 
22 
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unable  to  find  that  there  was  such  an 
agreement  shown  by  the  record  here. 

On  the  question  whether  the  evidence 
shows  a  balance  in  the  appellant's  favor, 
disregarding  the  account  stated,  the  record 
is  not  so  satisfactory;  still  we  think  it  jus- 
tifies the  conclusion  of  the  trial  court.  Since 
Oilroer  was  a  party  in  interest  he  was  dis- 
qualified from  testifying  ( Rem.  &  Bal.  Code, 
I  1211),  and  the  only  evidence  pertinent 
to  the  inquiry  was  the  boolcs  of  the  partner- 
ship. These  the  court  found  were  kept  by 
Oilmer,  and  were  so  far  incomplete  as  to 
fail  in  themselves  to  show  the  terras  of 
the  partnership  or  its  status  at  the  time 
of  its  dissolution,  particularly  whether  or 
not  there  was  a  balance  owing  at  that  time 
from  the  deceased  partner  to  Gilmer.  Our 
own  investigation  of  the  books  convinces 
us  that  no  different  conclusion  could  be 
reached  without,  at  least,  much  explanation 
on  the  part  of  someone  who  was  familiar 
with  the  partnership  business.  The  record, 
however,  fails  to  disclose  anyone  having  the 
requisite  information  to  make  this  explana- 
tion other  than  the  surviving  partner,  and, 
since  he  is  disqualified  from  testifying,  the 
case  must  fail  for  want  of  proofs. 

The  appellant  complains  that  the  court 


erred  in  excluding  certain  testimony  offered 
by  him  in  the  course  of  the  trial,  particu- 
larly in  excluding  the  statement  on  which 
he  based  his  claim  of  an  account  stated,  and 
testimony  of  an  expert  who  had  examined 
the  books,  and  stated  that  he  could  testify 
as  to  certain  balances  shown  by  them.  But 
while  we  think  the  court  could  have  proper- 
ly admitted  the  testimony,  its  refusal  to  do 
so  was  not  error  requiring  reversal.  The 
statement  tended  to  support  the  appellant's 
allegation  of  an  account  stated,  but  with  it 
in  the  record  we  still  think  the  evidence 
insufficient  to  establish  the  fact.  The  evi- 
dence of  the  expert  could  but  show  what  ap- 
peared in  the  books.  This  would  not  help 
the  appellant's  case.  It  is  what  the  books 
fail  to  show  that  makes  it  impossible  to 
determine  the  status  of  the  partnership,  and 
this  could  not  be  supplied  by  the  testimony 
of  the  witness.  While  his  evidence  might 
have  saved  us  some  labor,  we  are  unable  to 
see  how  it  could  change  the  result. 

The  judgment  appealed  from  will  stand 
affirmed. 

Rudkln,    Ch.    J.,    and    Chad  wick    and 
Gose,  JJ.,  concur. 


In  Avery  y.  Leach,  9  Hun,  106,  it  was 
held  that  rendering  an  account  to  a  father 
for  ffoods  purchased  by  his  son,  and  its  re- 
tention by  him  without  objection,  made  it 
an  account  stated  as  to  him,  which  would 
preclude  the  objection  that  the  son  had  no 
authority  to  bind  him  by  the  purchase. 

In  Burnham  v.  Black,  321  N.  Y.  Supp. 
616,  where  it  appeared  that  the  plaintiff 
not  only  retained  statements  of  his  ac- 
count sent  to  him  by  his  brokers,  without 
making  objection  to  them,  but  wrote  to 
them  asking  them  to  hold  the  stock  which 
they  were  carrying  on  a  margin  fur  his  ac- 
count, it  was  held  that  the  defense  of  an 
account  stated  was  abundantly  established. 

In  Mackay  v.  Kahn,  44  N.  Y.  S.  R.  286, 
17  N.  Y.  Supp.  503,  where  it  was  proved 
that  monthly  statements  of  an  account  for 
labor  and  materials  were  rendered  the  de- 
fendant, and  that  no  objection  was  offered 
to  any  of  them,  and  that  he  afterwards  ver- 
bally conceded  his  indebtedness  for  a  cer- 
tain amount,  and  gave  a  certain  paper  ac- 
knowledging indebtedness  and  the  correct- 
ness of  the  account  before  rendered,  it  was 
held  that  there  was  sufficient  evidence  of 
an  account  stated. 

In  Robbins  v.  Downev,  45  N.  Y.  S.  R. 
271).  18  N,  Y.  Supp.  100,' where  it  appeared 
that  statements  of  account  were  rendered 
from  time  to  time,  as  well  as  a  statement 
of  balance  due,  to  which  balance  defendant 
made  no  objection,  but  on  the  contrary  re- 
Doatedly  promised  to  pay  it,  and  that  he 
aid  not  challenfre  the  correctness  of  the 
itemized  bills  or  of  the  monthly  statement. 
it  was  held  that  there  was  ample  proof  of 
an  accHHint  stated. 
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But  in  Porter  v.  Lobach,  2  Bosw.  188,  it 
was  held  that  an  account  rendered  could  not 
be  regarded  as  having  become  an  account 
stated,  where,  upon  objection  made  to  its 
accuracy,  no  claim  was  made  that  it  was  too 
late  to  take  that  ground,  or  that  the  ac- 
count was  to  be  treated  as  a  stated  and  set- 
tled account,  but  on  the  contrAry  a  request 
was  made  that  it  might  be  allowed  to  stand 
as  it  was  until  the  return  from  Europe  of  a 
person  concerned  in  the  transactions. 

In  Pratt  v.  Boody,  65  N.  J.  Eq.  175,  35 
Atl.  1113,  it  was  held  that  evidence  that 
statements  of  each  transaction  in  stocks 
were  reported  to  their  customer  by  the  bro- 
kers as  soon  as  made,  that  monthly  state- 
ments were  submitted  to  him  showing  the 
state  of  the  accounts  or  balances  at  the  time, 
and  that  he  in  his  lifetime  frequently  ex- 
amined the  accounts  and  made  no  objection 
to  them,  while  sufficient  to  establish  such  an 
admission  of  their  correctness  as  would 
make  them  prima  facie  correct,  was  not 
sufficient  to  establish  an  account  stated, 
which  would  be  given  effect  in  a  proceed- 
ing in  equity  for  an  accounting. 

///.  RequMtea  of  account  rendered, 

a*  In  ffenerttl* 

An  account  rendered  does  not  by  acqui- 
escence become  an  account  stated,  where  it 
is  not  rendered  by  a  person  having  author- 
itr,  Harvey  v.  West-Side  Ekv.  R.  Co.  13 
Hun,  302, 

Where  the  presentation  of  an  account"  is 
by  mail,  the  person  sought  to  lie  charc^l 
must  in  terms  be  a  party  to  the  account,  or 


1910. 


SHAW  T.  LOBE. 


339 


the  grounds  upon  which  it  is  sought  to  hold 
him  as  a  debtor  should  be  clearly  made 
known  to  him,  and  a  demand  for  payment 
made, — otherwise  no  presumption  arises 
from  his  silence  in  relation  thereto.  Day- 
tona  Bridge  Co.  v.  Bond,  47  Fla.  136,  315 
So.  445. 

In  cases  in  which  there  is  no  claim  that 
the  alleged  account  stated  is  the  result  of 
an  ex  pi  ess  assent  or  agreement  to  its  cor- 
rectness by  the  person  sought  to  be  charged 
thereby,  such  person  must  in  terms  be  a 
party  to  the  account,  or  the  grounds  upon 
which  it  is  sought  to  hold  him  as  a  debtor 
should  be  clearly  made  known  to  him,  and 
a  demand  for  payment  should  be  made. 
Tenites  v.  Hampton,  3  Utah,  360,  3  Pac. 
206. 

An  account  rendered  which  does  not  pre- 
tend to  be  a  final  adjustment  and  settle- 
ment of  the  transaction  between  the  parties 
w^ill  not  become  an  account  stated  by  mere 
failure  to  object  to  it.  Glasscock  v.  Rosen - 
grant,  55  Ark.  376,  18  S.  W.  379. 

The  rule  does  not  apply  where  the  state- 
ment rendered  was  not  for  the  purpose  of 
having  a  claim  ascertained,  adjusted,  and 
agreed  upon,  but  was  simply  for  the  purpose 
of  giving  information.  Harrison  v.  Hender- 
son, 67  Kan.  202,  72  Pac.  878. 

If  it  is  clearly  shown  that  the  party  ren- 
dering the  account  did  not  understand  that 
there  had  been  any  final  adjustment  of  re- 
spective demands,  the  account  rendered  can- 
not by  acquiescence  be  regarded  as  having 
become  an  account  stated,  it  being  neces- 
sary that  the  minds  of  both  parties  must 
meet  and  concur.  Lockwood  v.  Thome,  18 
N.  Y.  280. 

An  account  which  is  not  rendered  for  the 
purpose  of  asserting  a  claim  or  of  establish- 
ing the  bujance  due  thereby  cannot  by  ac- 
quiescence become  an  account  stated.  Har- 
vey v.  West-Side  Elev.  R.  Co.  supra 

b.  Form  of  statement. 

The  fact  that  the  account  rendered  be- 
gins with  a  balance  brought  forward  from 
other  accounts  will  not  prevent  the  appli- 
cation of  the  rule.  Union  Bank  v.  Knapp, 
3  Pick.  96,  15  Am.  Dec.  181;  Dows  v.  Dur- 
fee,  10  Barb.  213;  Fleischner  v.  Kubli,  20 
Or.  328,  25  Pac.  1086. 

The  rule  is  applicable  to  an  account  ren- 
dered, notwithstanding  it  has  at  the  bot- 
tom thereof  the  initials  E.  &  O.  E., — errors 
and  omissions  excepted.  Fleischner  v.  Kubli, 
supra;  Kent  v.  Highleyman,  28  Mo.  App. 
614. 

The  action  of  a  saloon  keeper  in  retain- 
ing without  objection  a  pass  book  in  which 
an  account  of  daily  deliveries  of  beer  was 
kept,  the  book  being  taken  to  the  brewery 
at  the  end  of  each  month  to  be  balanced, 
tends  to  establish  an  admission  of  its  cor- 
rectness. F.  J.  Dewe3  Brewery  Co.  v.  Ker- 
win,  107  III.  App.  020. 

The  rule  was  also  applied  to  a  pass  book 
in  which  a  merchant  kept  an  account  with 
his  customer,  in  Ruch  v.  Fricke,  28  Pa. 
241;  to  a  pass  book  kept  by  an  employee 
in  which  entries  were  made  from  time  to 
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time  by  the  employer's  bookkeeper,  in  Burke 
V.  Wolfe,  6  Jones  &  S.  203;  and  to  a  pass 
book  in  which  transactions  between  a  broker 
and  his  customer  were  entered,  in  Marye 
V.  Strouse,  6  Sawy.  204,  5  Fed.  483. 

And  the  following  cases  sustain  the  prop- 
osition that  the  entry  of  the  debits  and 
credits  in  a  depositor's  pass  book  by  a  bank- 
ing institution,  striking  a  balance,  and  then 
delivering  the  book  to  the  customer  with 
his  canceled  checks,  constitutes  a  rendition 
of  account,  so  that  the  retention  of  the 
book  so  balanced  by  the  customer  for  an 
unreasonable  time,  without  objection  to  the 
account  as  rendered,  will  constitute  an  ac- 
count stated:  Pauly  v.  Paulv,  107  Cal.  8, 
48  Am.  St.  Rep.  98,  40  Pac.  29;  Peddicord 
V.  Connard,  85  111.  102;  Benton  County 
Bank  v.  Walker,  85  Iowa,  728,  51  N.  W. 
241 ;  Schoonover  v.  Osborne  Bros.  108  Iowa, 
453,  79  N.  W.  263;  Hardy  v.  Chesapeake 
Bank,  51  Md.  562,  34  Am.  Rep.  325;  Shep- 
ard  V.  Bank  of  State,  15  Mo.  143;  McKeen 
V.  Boatmen's  Bank,  74  Mo.  App.  281;  Ken- 
neth Invest.  Co.  v.  National  Bank,  96  Mo. 
App.  125,  70  S.  W.  173;  Farry  v.  Farmers' 

6  M.  3ank  (N.  J.  Eq.)  58  Atl.  305;  Weis- 
ser  V.  Denison,  10  N.  Y.  76,  61  Am.  Dec. 
731;  Welsh  v.  German  American  Bank,  73 
N.  Y.  424,  29  Am.  Rep.  175;  Frank  v.  Chem- 
ical Nat.  Bank,  84  N.  Y.  213,  38  Am.  Rep. 
501;  Shipman  v.  Bank  of  State,  126  N.  Y. 
318,  12  L.R.A.  791,  22  Am.  St.  Rep.  821, 
27  N.  E.  371;  Hutchinson  v.  Market  Bank, 
48  Barb.  302 ;  August  v.  Fourth  Nat.  Bank, 
15  N.  Y.  S.  R.  956,  1  N.  Y.  Supp.  139; 
Clark  V.  Mechanics'  Nat.  Bank,  11  Daly, 
239;  Nodine  v.  First  Nat.  Bank,  41  Or.. 
386,  68  Pac.  1109;  Craighead  v.  State  Bank, 

7  Yerg.  399;  Williamson  v.  Williamson,  L. 
R.  7  Eq.  542. 

In  Leather  Mfrs.  Nat.  Bank  v.  Morgan, 
117  U.  S.  96,  29  L.  ed.  811,  6  Sup.  Ct.  Rep. 
657,  which  was  an  action  by  a  bank  de- 
positor to  recover  the  amount  which  the 
bank  had  paid  out  on  forged  checks,  the 
court  said  it  was  a  suit  by  the  depositor 
in  effect  to  falsify  a  stated  account  to  the 
injury  of  the  bank;  but  the  case  is  not  de-, 
cided  on  the  principle  of  account  stated,  but' 
upon  that  of  estoppel  and  the  general  rules 
governing  the  relations  of  bank  and  deposi- 
tor. 

But  in  McGraw  v.  Trader's  Nat.  Bank, 
64  W.  Va.  509,  63  S.  E,  398,  it  was  held 
that  while  the  rule  may  be  applicable  as 
between  merchants  and  principal  and  agent 
with  mutual  accounts,  it  is  not  as  a  general 
proposition  applicable  to  transactions  be- 
tween banker  and  customer. 

In  Ex  parte  Randleson,  2  Deacon  k  Ch. 
534,  it  was  said  that  a  banker's  pass  book 
delivered  to  a  customer,  in  which  the  entries 
were  on  one  side  only,  is  not  evidence  of  a 
settled  account  between  the  parties,  al- 
though the  customer  keeps  the  book  without 
making  any  objection  to  the  entries  con- 
tained in  it. 

In  Mosse  v.  Salt,  32  Beav.  269,.  and  Clan- 
carty  v.  Latouclie,  1  Ball.  &  B.  428,  it  was 
held  that  acquiescence  in  banker's  balances 
does  not  amount  to  a  statement  of  account. 
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IV*  Persons    between   whom    the    rule 

applies, 

a.  In  general. 

The  earlier  rule  in  law  upon  the  subject 
of  accounts  stated  was  that  it  was  applica- 
ble to  merchants  only;  but  the  needs  of 
modern  business  have  so  enlarged  it  that  it 
may  be  properly  applied  to  all  classes  of 
business  men.  Fleischner  v.  Kubli,  20  Or.  328, 
25  Pac.  1086;  Crawford  v.  Hutchinson,  38 
Or.  578,  65  Pac.  84;  Nodine  v.  First  Nat. 
Bank,  41  Or.  386,  68  Pac.  1109. 

In  Shepard  v.  Bank  of  State,  15  Mo.  143, 
it  is  said  there  is  no  reason  why  the  doc- 
trine should  not  prevail  between  any  per- 
sons with  whom  are  accounts  current,  or 
accounts  in  transactions  in  the  ordinary 
course  of  business.  And  see,  to  the  same  ef- 
fect, Brown  v.  Kimmel,  67  Mo.  430. 

In  all  cases  where  the  relation  of  debtor 
and  creditor  exists,  an  account  rendered, 
and  not  objected  to  within  a  reasonable 
time,  is  to  be  regarded  as  at  least  prima 
facie  correct.  Missouri  P.  R.  Co.  v.  Pal- 
mer, 55  Neb.  559,  76  N.  W.  169. 

In  Ault  v.  Interstate  Sav.  &  L.  Asso.  15 
Wash.  627,  47  Pac.  13,  it  is  said:  "The  old 
decisions  to  the  effect  that  this  rule  applied 
only  to  transactions  between  merchants  have 
become  obsolete,  and  it  is  now  held  to  apply 
to  all  classes,  uninfluenced  by  their  relation 
to  each  other,  except  that  such  relation  will 
be  taken  into  consideration  in  determining 
as  to  what  is  a  reasonable  time  within  which 
a  failure  to  object  will  be  held  to  have 
amounted  to  a  consent  that  the  account  is 
correctly  stated." 

But  in  Rich  v.  Eldredge,  42  N.  H.  153,  it 
is  said  that  while  the  rule  that  where  an 
account  transmitted  to  a  debtor  is  not  ob- 
jected to  by  him,  it  is,  after  the  lapse  of  a 
reasonable  time  within  which  to  communi- 
cate with  his  creditor,  deemed  an  account 
stated,  Js  not  applicable  in  cases  of  persons 
who  are  not  merchants,  yet  some  presump- 
tion of  assent  to  the  correctness  of  an  ac- 
count rendered,  from  the  silence  and  acqui- 
*  escence  of  the  party,  without  making  any 
objection  after  a  reasonable  opportunity  has 
elap>:ed  for  its  examination  and  a  reasona- 
ble time  for  objecting,  arises  with  more  or 
less  force  in  the  case  of  a\\  persons  who  can 
be  properly  regarded  as  men  of  business, 
considering  the  nature  of  their  business  and 
education,  their  local  situation,  and  other 
circumstances,  such  presumptions  applying 
with  most  force  in  cities  and  being  slightly 
regarded  in  the  country. 

The  principle  of  account  stated  was  ap- 
plied in  McCulloch  v.  Judd,  20  Ala.  703, 
where  the  debtor  came  to  the  office  of  an 
attorney  in  whose  hands  a  number  of  ac- 
counts had  been  placed  for  collection,  and, 
after  examining  the  one  against  him,  made 
no  objection  to  it. 

Where  an  author  receives  from  a  publish- 
er a  statement  of  his  acccnint,  and  promises 
to  examine  it  and  correct  it,  he  will  be- 
come liable  upon  it  as  an  account  stated,  if 
he  retains  it  for  several  weeks  without  o^h 
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jection,  and  th^n  gives  an  acceptance  for 
the  amount.  Weed  v.  Dyer,  53  Ark.  355, 
13  S.  W.  592. 

The  rule  is  applied  not  only  to  accounts 
of  matters  within  the  peculiar  knowledge  of 
the  party  receiving  the  account, — as  of  goods 
furnished  to  him, — but  to  the  general  ac- 
count between  merchants,  to  an  agent  for 
selling  and  leasing  lands  and  receiving  the 
consideration  moneys  and  the  rents,  and  to 
accounts  of  sales  rendered  by  commission 
merchants.    Dows  v.  Durfee,  10  Barb.  213. 

So,  also,  as  between  a  factor  or  commis- 
sion merchant  and  his  principal.  Harris  v. 
Elv,  Solden's  Notes,  37 ;  l^doux  v.  Porche, 
12* Rob.  (La.)  543;  Sentell  v.  Kennedy,  29 
La.  Ann.  679;  Flower  v.  O'Bannon,  43  La. 
Ann.  1042,  10  So.  370;  Smedley  v.  Wil- 
liams, 1  Pars.  Sel.  Eq.  Cas.  359;  Bevan  v. 
Cullen,  7  Pa.  281;  Thompson  v.  Fisher,  13 
Pa.  310;  Hall  v.  Sloan,  9  Phila.  138;  Tal- 
cott  V.  Chew,  27  Fed.  273. 

So,  also,  as  between  attorney  and  client. 
Cfawford  v.  Hutchinson,  38  Or.  578,  65  Pac 
84. 

The  rule  is  applicable  to  a  private  cor- 
porate body  engaged  in  trade  and  conduct- 
ing its  affairs  through  the  instrumentality 
of  officers  and  agents,  as  well  as  individual 
natural  persons  carrying  on  business  in  the 
same  way.  Bradley  v.  Richardson,  23  Vt. 
720. 

In  Reading  F.  Ins.  &  T.  Co.  v.  Reading 
Iron  Works,  137  Pa.  282,  21  Atl.  169,  170,  it 
was  held  tlyit  where  accounts  were  fur- 
nished annually  by  a  corporation  to  its 
stockholders,  showing  the  state  of  their  ac- 
counts with  the  company,  a  stockholder  who 
annually  for  eight  years  received  such  a 
statement  without  intimating  that  it  was  in- 
correct must  be  considered  as  consenting  to 
its  accuracy.  , 

The  rule  applies  to  an  account  rendered 
by  auctioneers  to  their  employers.  Towncs 
V.  Birchett,  12  Leigh,  173. 

As  to  the  applicability  of  the  rule  in  the 
case  of  banker  and  depositor,  see  cases  un- 
der heading,  "Form  of  statement,''  supra. 

b.  As  against  minor. 

An  account  rendered  to  a  minor  cannot 
become  an  account  stated  upon  his  retaining 
it  without  objection,  as  he  cannot  be  bound 
by  anv  implied  assent.  Dunavant  v.  Fields, 
68  Ark.  534,  60  S.  W.  420.  And  see  also 
South  wick  V. '  Southwick,  infra. 

c.  As  against  executor  or  administra- 
tor. 

The  mere  silence  of  an  administrator  or 
failure  to  object  when  an  account  against 
his  intestate  is  piesented  to  him  is  not  suf- 
•ficient  to  authorize  the  inference  that  he  has 
thereby  stated  the  account,  and  so  relieved 
the  claimant  from  establishing  it  in  the 
usual  way;  or  to  put  upon  the  estate  the 
burden  of  affirmatively  establishing  mistake 
or  error.  Withers  v.  Sandlin,  44  Fla.  253, 
32  So.  829. 

In  Schutz  V.  Morette,  146  N.  Y.  137,  40 
N^.  E.  780,  it  is  held  that  the  presentation 
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of  8  claim  against  a  decedent's  estato,  fol- 
]o^ved  by  inaction,  the  executor  or  adminis- 
trator neither  admitting  nor  rejecting  it, 
does  not  bind  the  estate  as  upon  an  account 
stated,  the  court  saying:  "But  the  doctrine 
has.  from  the  nature  of  tlie  case,  a  much 
more  restricted  application  when  the  plain- 
tiff relies  upon  the  silence  of  an  executor 
to  whom  a  claim  against  the  estate  he 
represents  has  been  presented.  He  is  not 
presumed  to  be  personally  cognizant  of 
the  transactions  out  of  which  the  claim 
arose.  It  would  subject  the  estates  of 
decedents  to  great  danger  if  mere  silence 
of  the  executor  should  be  regarded  as  an 
admission  of  a  claim  presented,  and  re- 
lieve the  claimant  from  establishing  it  in 
the  ordinary  way,  and  put  upon  the  estate 
the  burden  of  affirmatively  establishing  mis- 
take or  error.  The  office  of  executor  or  ad- 
ministrator is  one  exceedingly  necessary  and 
useful,  and  must,  in  frequent  instances,  be 
assumed  by  persons  unskilled  in  legal  mat- 
ters; and  to  infer  from  mere  silence  on  the 
part  of  the  executor  or  administrator  an 
agreement  that  the  claim  was  just,  and  a 
promise  to  pay  it,  would  often  contradict 
the  real  intention  and  tend  to  subject  es- 
tates of  decedents  to  the  payment  of  un- 
founded claims." 

d.  Ae  hetween  husband  and  wife. 

In  South  wick  v.  SouthiXrick,  1  Sweeney, 
47,  it  was  held  that  the  rule  under  discus- 
sion should  not  be  applied  to  married  women 
or  infants  in  cases  arising  between  them  and 
their  husbands  or  guardians,  because  in 
those  cases  the  parties  do  not  stand  equal, 
and  are  not  presumed  to  have  equal  knowl- 
edge of  their  respective  rights  or  of  the  true 
state  of  the  accounts.  ■ 

e.  Ab  hetireen  persons  in  confidential 

relations. 

The  rule  is  not  applicable  in  the  case  of 
an  accounting  trustee,  for  the  reason  on 
which  it  rests  is  not  present.  The  cestui 
que  iru8t  has  not  the  means  of  verifying 
the  account  within  his  reach,  except  as  to 
such  items  as  may  relate  to  himself  per- 
sonally; and  his  failure  to  object  is  fairly 
referable  to  his  want  of  knowledge.  Ahl's 
Appeal,  129  Pa.  26,  38  Atl.  471. 

In  Vanuxen  v.  New  York  L.  Ins.  Co.  122 
Fed.  109,  it  was  held  that  accounts  for 
money  collected  by  one  bound  to  account 
therefor  do  not  belong  to  the  class  contem- 
plated by  the  rule,  as  in  such  case  the  party 
receiving  the  account  is  not  in  a  position 
to  ascertain  its  correctness. 

In  Mellon  v,  Campbell,  11  Pa.  416,  it  was 
held  that  an  account  of  rent  received  by  an 
agent,  in  which  commissions  were  charged, 
could  not  by  acquiescence  become  an  account 
Rtateo 

But  in  Powell  v.  Powell,  10  Ala.  900,  it 
was  intimated  that  an  account  stated  by  a 
trustee  to  his  cestuia  qui  irustentf  who  were 
mi  juris,  and  acquiesced  in  for  some  time, 
would  bind  them,  at  lea^t  so  far  as  to  cast 
on  them  the  burden  to  surcharge  and  falsify 
it 
29  L.R.A.(N.8.) 


f.  As  between  partners, 

"The  doctrine,  as  between  debtor  and  cred- 
itor, of  an  implied  promise,  resulting  from 
the  preparation  and  rendition  of  an  account 
by  one  party,  which  is  received  and  retained 
by  the  other  in  silence,  cannot  reasonably 
be  applied  to  a  partnership  account.  In 
the  one  case,  the  account  is  rendered  for  the 
specific  purpose  of  informing  the  debtor  of 
the  creditor's  demand  and  of  obtaining  pay- 
ment. It  is  expected  that  such  an  account 
will,  with  reasonable  promptitude,  be 
scanned,  and  either  paid  if  found  to  be  ac- 
curate, or  disputed  if  found  to  be  inaccu- 
rate. If  it  be  retained  for  a  considerable 
period  without  objection,  the  inference  may 
properly  be  drawn  that  the  debtor  has  no 
objection  to  offer,  and  that  he  intends  to 
pay  the  balance.  An  entirely  different  atti- 
tude is  assumed  with  regard  to  a  partner- 
ship account.  That  is  simply  one  partner's 
summary  of  the  partnership  dealings  and 
his  version  of  the  partnership  status.  The 
receipt  of  such  an  account  suggests  no 
immediate  demand.  The  implication  is 
that  it  is  offered  merely  as  a  basis 
for  subsequent  liquidation.  It  has  no  ele- 
ment of  finality.  It  leaves  the  person  who 
receives  it  entirely  free  to  seek  further  in- 
formation before  questioning  his  partner's 
figures."  Hughes  v.  Smither,  23  App.  Div. 
590,  49  N.  Y.  Supp.  115  (affirmed  without 
opinion  in  163  N.  Y.  653,  57  N.  E.  1112). 

In  Killam  v.  Preston,  4  Watts  &  S.  14,  it 
was  held  that  an  account  delivered  by  one 
partner  to  another,  and  retained  for  some 
time  without  objection,  would  not,  of  itself, 
raise  a  sufficient  legal  presumption  that  the 
accounts  had  been  settled  between  the  par- 
ties, so  as  to  support  an  action  of  assumpsit. 

And  in  Geyer  v.  Carpenter,  15  Phila.  172, 
it  was  held  that  a  liquidating  partner  could 
not  maintain  assumpsit  against  his  fonher 
partner  upon  a  statement  of  account  be- 
tween them,  which  the  other  merely  took  ana 
retained  without  comment  or  objection. 

There  is,  however,  no  inconsistency  be- 
tween these  cases  and  such  cases  as  Atwater 
v.  Fowler,  1  Edw.  Ch.  417,  or  Keys  v.  Bald- 
win, 10  Ohio  Dec.  Reprint,  268,  in  which 
equitable  relief  is  denied  to  an  acquiescent 
partner  upon  the  ground  of  laches. 

F.  Reasonable    time    as    question    for 
court  or  jury. 

The  Federal  courts,  and  some  others 
which  have  followed  their  lead,  hold  that 
what  is  a  reasonable  time  is,  where  the  facts 
are  clear,  always  a  question  exclusively  for 
the  court.  Where  the  proofs  are  conflict- 
ing, the  question  is  a  mixed  one  of  law  and 
fact.  Toland  v.  Sprague,  12  Pet.  300,  9  L. 
ed.  1093;  Wiggins  v.  Burkham,  10  Wall. 
129,  19  L.  ed.  884;  Standard  Oil  Co.  v.  Van 
Etten,  107  U.  S.  326,  27  L.  ed.  319,  1  Sup. 
"t.  Rep.  178;  McLaughlin  v.  United  States, 

36  Ct.  CI.  138,  s.  c.  on  subsequent  appeal, 

37  Ct.  CI.  150;  Talcott  v.  Chew,  28  Fed. 
273;  Fdwards  v.  Hoeffinghoff,  38  Fed.  635: 
rharlotte  Oil  &  Fertilizer  Co.  v.  Hartog,  29 
C.  C.  A.  56,  42  U.  S.  App.  710,  85  Fed.  150  j 
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Long-Bell  Lumber  Co.  v.  Stump,  30  C.  C.  A. 
260,  67  U.  S.  App.  546,  86  Fed.  574;  Day- 
tona  Bridge  Co.  v.  Bond,  47  Fla.  330,  36 
So.  445;  Martyn  v.  Amold,  36  Fla.  446,  18 
So.  791;  Brown  v.  Kimmel,  67  Mo.  430;  ^Ic- 
Keen  v.  Boatmen's  Bank,  74  Mo.  App.  281; 
Fleischner  v.  Kubli,  20  Or.  328,  25  Pac. 
1086;  Howell  v.  Johnson,  38  Or.  571,  64 
Pac.  659;  Crawford  v.  Hutchinson,  38  Or. 
578,  65  Pac.  84;  Nodine  v.  First  Nat.  Bank, 
41  Or.  386,  68  Pac.  1109;  Ault  v.  Interstate 
Sav.  &  L.  Asso.  15  Wash.  627,  47  Pac.  13. 

In  Ottofy  V.  Winsor,  137  Mo.  App.  272, 
119  S.  W.  40,  it  is  said  to  be  a  question  for 
the  jury  whether  an  account  rendered  was 
retained  by  the  debtor  without  objection  a 
sufficient  length  of  time  to  give  it  the  status 
of  an  account  stated;  but  tlie  context  plain- 
ly shows  that  the  opposite  was  meant. 

In  Cusick  v.  Boyne,  1  Cal.  App.  643,  82 
Pac.  985,  an  instruction  that  if  the  jury 
should  find  from  the  evidence  tliat  a  state- 
ment of  account  had  been  rendered,  and  that 
more  than  three  months  had  elapsed  there- 
after without  any  objection  being  made  by 
defendant,  the  account  became  an  account 
stated,  the  items  of  which  were  no  longer 
open  to  inquiry,  in  the  absence  of  allegation 
and  proof  of  fraud  or  mistake,  was  held  not 
to  be  open  to  objection,  either  as  incorrectly 
stating  the  law  or  as  being  a  charge  in  re- 
spect to  a  matter  of  fact. 

On  the  other  hand,  it  has  been  held  in 
several  jurisdictions  that  the  question  is 
one  of  fact. 

Thus,  in  Lewis  v.  Utah  Constr.  Co.  10 
Idaho,  214,  77  Pac.  336,  an  instruction  that 
it  is  for  the  jury  to  determine  what  is  a  rea- 
sonable time  within  which  an  objection  to 
an  account  rendered  should  be  made,  under 
all  the  circumstances,  considering  the  nature 
of  the  business,  the  distance  of  the  parties 
from  each  other,  and  the  means  of  communi- 
cation between  them,  was  held  correctly  to 
state  the  law. 

Whether  silence  of  a  party  to  whom  an 
account  has  been  rendered  amounts  under 
the  circumstances  to  an  admission  of  its 
correctness,  and  whether  the  delay  in  ob- 
jecting thereto  was  unreasonable,  are  ques- 
tions of  fact  for  the  jury.  Moran  v.  Gor- 
don, 33  111.  App.  46. 

Whether  there  was  such  an  acquiescence 
by  lapse  of  time  as  that  there  was  an  ac- 
count stated,  and,  if  there  was,  whether  the 
items  of  the  account  were  correct,  are  ques- 
tions for  the  jury.  HoUenbeck  v.  Ristine, 
105  Iowa,  488,  67  Am.  St.  Rep.  306,  75  N. 
W.  355. 

What  is  a  reasonable  time  within  which 
objection  must  be  made  to  an  account  ren- 
dered is  a  question  for  the  jury.  Peter  v. 
Thickstun,  51  Mich.  589,  17  N.  W.  68;  Aus- 
tin V.  Ricker,  61  N.  H.  97. 

As  a  rule,  the  question  as  to  what  is  a 
reasonable  time  within  which  to  object  to 
an  account  rendered  is  for  the  jury.  Little 
V.  McClain,  134  App,  Div.  197,  118  N.  Y. 
Supp.  916. 

FJ.  Ijength  of  time  necessary. 

What  18  a  reasonable  time  within  which ' 
29  L.R.A.(N.8.) 


objection  must  be  made  to  an  account  ren- 
dered, in  order  to  preclude  a  presumption 
of  acquiescence  therein,  will  depend  upon 
the  relation  of  the  parties  and  the  usual 
course  of  their  business.  Darby  v.  Las- 
trape.«,  28  La.  Ann.  605 ;  Freeman  v.  Howell, 
4  La.  Ann.  196,  50  Am.  Dec.  561;  Lockwood 
v.  Thome,  12  Barb.  487;  Harris  v.  Ely,  Sel- 
den*s  Notes,  37;  Howell  v.  Johnson,  38  Or. 
571,  64  Pac  659;  Porter  v.  Patterson,  16 
Pa.  229;  Colket  v.  Ellis,  1  W.  N.  C,  246; 
Ault  V.  Interstate  Sav.  &  L.  Asso.  15  Wash. 
627,  47  Pac.  13;  Bain  bridge  v,  Wilcocks, 
Baldw.  536,  Fed.  Cas.  No.  755. 

What  will  amount  to  a  stated  account 
from  the  presumed  acquiescence  of  the  par- 
tics,  arising  from  a  lapse  of  time  and  their 
failure  to  object  to  the  same  within  a  rea- 
sonable period,  must  depend  upon  circum- 
stances to  be  adjudged  of  by  the  nature  of 
the  transaction  and  the  habits  of  business 
and  courses  of  trade.  White  y.  Hampton, 
10  Iowa,  238. 

Where  an  account  was  made  up  and  pre- 
sented to  one  who  went  over  it  and  made 
no  objection  to  it  from  the  time  it  was  pre- 
sented in  August  until  after  suit  was 
brought,  which  was  on  November  25th,  there 
was  a  sufficient  acquiescence  from  which  to 
imply  an  assent.  Hendy  v.  March,  75  CaL 
566,^17  Pac.  702. 

In  Freas  v.  Truitt,  2  Colo.  489,  it  was 
held  no  error  to'^ive  an  instruction  that  if 
defendant,  after  havmg  received  accounts 
rendered,  allowed  several  mails  to  pass  after 
he  examined  the  same,  without  making  any 
objection  to  their  correctness,  then  the  plain- 
tiff had  a  right  to  infer  that  the  defendant 
admitted  the  correctness  of  the  accounts. 

One  who  has  retained  an  account  ren- 
dered in  the  month  of  February  till  the  fall 
of  the  following  year,  without  objection  to 
the  prices  charged  therein  for  supplies,  or 
without  having  questioned  its  correctness, 
must  be  held  to  have  waived  the  right  to 
make  such  objection.  Dudoit  v.  Spencer,  2 
Haw.  493. 

Leaving  an  account  with  the  defendant 
five  years  before  trial,  and  repeatedly  im- 
portuning him  for  payment,  he  at  no  time 
making  any  objection  to  any  item  in  the 
account  and  finally  going  out  of  business, 
is  sufficient  to  justify  a  finding  of  account 
stated.     House  v.  Beak,  43  111.  App.  615. 

In  Lutcher  &  M.  Lumber  Co.  v.  Eells,  108 
111.  App.  156,  evidence  showing  that  state- 
ments were  sent  by  mail  from  time  to  time 
during  a  period  of  three  years,  which  were 
received  and  retained  without  objection  for 
some  three  years  longer,  was  held  sufficient 
to  justify  a  court  in  finding  in  favor  of  the 
plaintiff  as  on  an  account  stated. 

In  J.  S.  Phelps  &  Co.  v.  Plum,  17  Ky.  L. 
Rep.  817,  32  S.  W.  753,  where  the  employer 
of  several  agents  to  solicit  shipments  of 
tobacco,  the  agents  to  agree  among  them- 
selves what  statements  should  be  credited 
to  each,  delivered  to  one  of  them  in  the 
presence  of  the  others  a  statement  showing 
the  amount  of  commissions  due  him,  it  was 
held  that  his  failure  for  nearly  four  and  one- 
half  years  to  make  any  objection  thereto 
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should  be  treated  not  only  as  an  estoppel, 
but  as  conclusive  evidence  of  the  corflctness 
of  the  account. 

In  Union  Bank  v.  Planters'  Bank,  9  Gill 
k  J.  439,  31  Am.  Dec.  113,  where  it  ap- 
peared that  no  objection  had  been  made  to 
an  account  rendered  by  one  bank  to  another 
for  a  period  of  over  live  years,  and  that  it 
was  the  usage  of  the  banks  to  notify  one  an- 
other at  once  of  any  discrepancy  in  the  ac- 
count, it  was  held  error  to  refuse  to  instruct 
the  jury  that  they  were  at  liberty  to  infer 
from  the  silence  of  the  defendants  their 
acquiescence  in  the  correctness  of  the  ac- 
count rendered. 

In  American  Nat.  Bank  ▼.  Bushey,  45 
Mich.  135,  7  N.  W.  725,  it  was  held  that 
where  a  depositor  was  notified  by  a  bank  of 
a  balance  in  his  favor,  and  without  inquiry 
or  objection  drew  out  the  admitted  balance, 
and  for  nearly  two  years  made  no  claim  of 
error  in  his  account,  there  was  such  a  pre- 
sumption in  favor  of  its  correctness  as 
would  throw  upon  the  depositor  the  burden 
of  impeaching  it. 

In  Raub  v.  Nisbett,  118  Mich.  248,  76  N. 
W.  393,  it  was  held  that  where  an  account 
rendered  was  retained  without  objection  dur- 
ing a  period  of  nearly  three  years,  nearly 
one  year  of  which  both  parties  were  resi- 
dents of  the  same  town,  there  was  a  strong 
presumption  of  the  accuracy  of  the  account, 
which,  when  taken  in_  connection  with  the 
fact  that  no  distinct  error  in  the  account 
was  shown,  should  be' held  controlling. 

In  I.  L.  Elwood  Mfg.  Co.  v.  Betcher,  72 
Minn.  103,  75  N.  W.  113,  where  it  appeared 
that  defendant  kept  the  account  rendered  at 
the  time  of  the  sale,  without  questioning  its 
correctness  for  nearly  one  year,  it  was  neld 
to  be  evident  that  the  objection  thereto  was 
not  made  within  a  reasonable  time. 

In  Shepard  v.  Bank  of  State,  15  Mo.  143, 
it  was  held  that  where  the  account  of  a 
depositor  in  a  bank  was  shown  to  have  been 
balanced  from  time  to  time  during  the  pe- 
riod of  four  years;  that  a  memorandum  had 
been  made  by  the  parties  of  the  fact  of  the 
correctness  of  the  account;  and  that  no  ob- 
jection had  been  made  to  its  correctness  for 
more  than  three  years  after  the  account  was 
closed,  the  court  below  was  justified  in  find- 
ing that  an  account  had  been  stated. 

In  Brown  v.  Kimmel,  67  Mo.  430,  it  was 
held  that  where  plaiatiff  testified  that  he 
mailed  an  account  to  defendant  in  Decem- 
ber, that  no  objection  had  been  made  there- 
to until  the  following  May,  about  a  week 
before  the  trial,  and  that  plaintiff  and  de- 
fendant saw  each  other  three  or  four  times 
a  week,  it  was  error  to  sustain  a  demurrer 
to  the  eyidence  as  insufficient  to  establish 
the  account. 

In  Mulford  ▼.  Csesar,  53  Mo.  App.  263,  it 
was  held  that  evidence  of  defendant's  si- 
lence for  a  period  of  two  weeks  after  receiv- 
ing an  account,  of  his  several  payments  on 
account  thereafter,  and  of  his  statement 
that  he  would  pay  as  he  could,  and  that  he 
owed  the  balance,  all  tended  to  show  an  ac- 
eount  stated. 
»L.R.A.(N.8.) 


In  Kenneth  Invest.  Co.  ▼.  National  Bank« 
103  Mo.  App.  613,  77  S.  W.  1002,  it  is  said 
that  while  ten  days  may  not  be  arbitrarily 
fixed  in  every  case  as  the  time  within  which 
a  depositor  is  bound  to  examine  his  bank 
book  after  it  has  been  balanced,  it  is  a  rea- 
sonable time  in  which  to  make  the  examina- 
tion, when  the  depositor  resides  in  the  same 
town  or  city  in  which  the  bank  is  located. 

In  Rich  V.  Eldredge,  42  N.  H.  153,  it  was 
held  not  to  be  improper  to  instruct  the  jury 
that  if  they  should  find  that  the  creditor 
exhibited  to  the  debtor  his  books,  and  pre- 
sented to  him  a  detailed  statement  of  the  ac- 
counts between  them,  and  that  this  state- 
ment was  received  and  examined  by  the 
debtor  without  objection,  and  retained  by 
him  for  a  year  and  a  half  afterward,  they 
might  find  that  he  had  assented  to  the  cor- 
rectness of  the  account. 

Between  merchants  at  home,  an  account 
which  has  been  presented,  and  no  objection 
made  thereto  after  the  lapse  of  several 
posts,  is  treated  under  ordinary  circiun- 
stances  as  being  by  acquiescence  a  stated  ac- 
count. Brown  v.  Vandyke,  8  N.  J.  Eq.  795, 
55  Am.  Dec.  250. 

In  At  water  v.  Fowler,  1  Edw.  Ch.  417, 
it  was  held  that  if  a  partner  in  a  single 
partnership  transaction  receives  from  tne 
other  partner  a  statement  of  accounts  be- 
tween them,  and  is  silent  for  thirteen  years 
afterward,  it  amounts  to  an  acquiescence. 

In  Murray  v.  Toland,  3  Johns.  Ch.  569, 
it  was  held  that  chancery  would  not  decree 
an  account  to  be  taken  after  the  lapse  of 
five  years  from  the  rendition  of  an  account 
to  which  no  objection  was  offered,  but  would 
leave  the  party  to  his  remedy  at  law. 

In  Lockwood  v.  Thome,  11  N.  Y.  170,  62 
Am.  Dec.  81,  it  is  said  that  the  lapse  of 
nine  months  after  receiving  an  account,  be- 
fore the  commencement  of  the  action,  there 
having  been  made  in  the  meantime  no  ob- 
jection or  complaint,  would  have  been  abun- 
dant to  authorize  the  legal  inference  of 
acquiescence;  particularly  as  the  proximity 
of  the  parties  to  each  other  secured  them  a 
daily  opportunity  of  communication  by  mail. 

In  Harley  v.  Eleventh  Ward  Bank,  7  Daly, 
476,  affirmed  without  opinion  in  76  N.  Y. 
618,  it  was  held  that  where  a  bank  received 
a  check  for  collection  and  forwarded  it  to 
its  correspondent,  from  which  it  received  a 
notification  of  its  payment,  and  credited  the 
amount  to  its  customer,  but  was  afterward 
informed  that  the  check  was  not  paid,  and 
attempted  to  charge  it  back  to  the  customer, 
who  would  not  permit  it,  and  accounts  were 
then  rendered  for  two  years  without  any 
mention  of  it, — ^there  was  an  account  stated, 
which  precluded  the  bank  from  afterward 
looking  to  the  customer  for  the  amount. 

In  Knickerbocker  v.  Gould,  115  N.  Y.  533, 
22  N.  E.  573,  where  brokers  on  December 
26th  mailed  an  account  to  a'  customer  with 
notice  that  if  it  was  not  paid  by  December 
31st  they  would  bring  suit,  and  suit  was 
brought  on  January  14th,  it  was  held  that 
the  account  had  become  stated. 

Keeping  the   rendered   account   three  or 
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four  years  after  receiving  it  without  objec- 
tion will  make  it  a  stated  account.  Bruen 
V.  Hone,  2  Barb.  586. 

In  Dows  V,  Durfee,  10  Barb.  213,  where 
no  objection  was  shown  to  have  been  made 
to  an  account  as  rendered,  except  by  defend- 
ing the  suit  thereon  commenced  about  two 
months  thereafter,  it  was  held  that  the 
referee  was  justified  in  treating  such  account 
as  an  account  stated. 

In  Towsley  v.  Denison,  45  Barb.  490, 
where  it  appeared  that  an  account  rendered 
was  retained  without  objection  for  nearly  six 
years  before  the  commencement  of  the  action, 
it  was  held  that  the  referee  should  have  held 
the  account  rendered  a  stated  account. 

In  Hutchinson  v.  Market  Bank,  48  Barb. 
302,  where  a  bank  depositor  failed  to  object 
for  nearly  six  years  after  a  statement  of  ac- 
count, to  a  failure  to  allow  him  a  certain 
credit,  it  was  held  to  be  so  plainly  a  stated 
account  that  it  was  not  under  the  evidence 
a  question  proper  for  consideration  by  the 
jury,  whether  the  delay  was  sufficiently  ac- 
counted for. 

In  Donald  y.  Gardner,  44  App.  Div.  235, 
60  N.  Y.  Supp.  668,  where  it  appeared  that 
an  account  rendered  had  been  retained  with- 
out objection  from  July  30th  till  Septem- 
ber 11th,  when  the  action  was  commenced, 
it  was  held  to  be  no  error  to  refuse  defend- 
ant's request  to  eo  to  the  jury  on  the  ques- 
tion as  to  whetner  the  account  had  been 
stated  definitely  between  the  parties. 

An  account  rendered  and  detained  without 
objection  for  more  than  a  month  cannot  be 
said  as  a  matter  of  law  not  to  have  been 
assented  to.  Little  v.  McClain,  134  App. 
Div.  197,  118  N.  Y.  Supp.  916. 

In  Dickerson  v.  Scheuer,  1  N.  Y.  Supp. 
419,  where  it  appeared  that  a  bill  rendered 
at  least  nine  months  before  was  never  dis- 
puted, though  payment  thereof  had  been 
often  requested,  it  was  held  that  tliere  was 
sufficient  evidence  to  call  for  thel  submission 
of  the  case  to  the  jury  as  one  upon  an  ac- 
count stated. 

Where  the  account  was  rendered  to  the 
defendant,  and  no  objection  was  ever  made 
to  it  in  respect  to  the  amount  or  otherwise 
prior  to  the  commencement  of  the  action, 
which  was  more  than  a  year,  and  the  trial 
was  had  over  two  years,  after  such  presenta- 
tion, the  account  was  properly  regarded  as 
an  account  stated.  Case  v.  Hotchkiss,  37 
How.  Pr.  283. 

Failure  to  object  to  an  account  during  a 
period  of  three  months  will  be  regarded  as 
an  admission  of  its  correctness  by  the  party 
charged.    Hawkins  v.  Long,  74  N.  C.  781. 

In  Fleischner  v.  Kubli,  20  Or.  328,  25  Pac. 
1086,  where  an  account  was  rendered  nearly 
six  months  before  any  objections  were  heard 
on  the  subject,  and  the  party  charged  made 
a  remittance  to  be  applied  on  account  after 
its  rendition,  without  suggesting  any  objec- 
tions to  the  account,  it  was  held  that  the  as- 
sent of  the  party  charged  to  the  account  as 
rendered  must  be  presumed,  and  that  it  was 
the  duty  of  the  court  to  inform  the  jury 
that  such  was  the  law. 

In  Nodine  v.  First  Nat.  Bank,  41  Or.  380, 
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68  Pac.  3109,  where  it  appeared  that  when 
a  depositor's  bank  book  was  first  balanced, 
he  insisted  that  the  bank  had  failed  to  give 
him  certain  credits,  but  the  officers  of  the 
bank  contended  that  he  was  mistaken  and 
refused  to  make  any  change  in  the  accoimt; 
that  for  the  succeeding  ten  years  the  bank 
continued  to  render  him  monthly  or  bi- 
monthly statements  of  his  account,  which 
were  received  and  retailed  by  him  without 
objection,  and  that  he  retained  without 
objection  for  nearly  six  years  a  statement 
rendered  when  his  account  was  closed, — it 
was  held  that  the  account  must  be  regarded 
as  an  account  stated. 

In  Gorman  v.  McGowan,  44  Or.  597,  70 
Pac.  769,  where  it  appeared  that  the  de- 
fendant had  kept  the  accounts  rendered  for 
a  full  month  without  apparent  objection 
thereto,  and  that  no  such  objection  was  made 
or  offset  claimed  until  he  was  drawn  upon, 
it  was  held  that  there  was  sufficient  legal 
evidence  upon  which  to  base  a  finding  for 
an  account  stated. 

In  McMullin  v.  Reid,  213  Pa.  338,62  Atl. 
924,  where  it  appeared  that  a  statement  was 
sent  by  a  stock  broker  to  his  customer,  with 
a  demand  for  payment  and  notice  that  col- 
lateral held  by  the  broker  would  be  sold  in 
fifteen  days,  and  that  the  defendant  had 
made  no  answer  to  the  statement  when  suit 
was  brought,  twenty-five  days  thereafter,  it 
was  held  that  there  was  evidence  from  which 
the  jury  were  warranted  in  finding  an  ac- 
count stated. 

In  Hall  V.  Sloan,  9  Phila.  138,  it  was 
held  that  where  a  commission  merchant  ren- 
dered an  account  of  sales  to  his  consignor, 
who  drew  upon  him  for  'the  proceeds,  the 
silence  of  the  consignor  for  more  than  six 
months  thereafter  raised  a  legal  presump- 
tion of  his  assent. 

In  Colket  v.  Ellis,  1  W.  N.  C.  246,  it  was 
held  that  a  delay  of  four  months  in  object- 
ing to  an  account  rendered,  on  which  were 
credited  the  proceeds  of  certain  collateral, 
consisting  of  stock  the  market  value  of 
which  had  greatly  risen  in  the  meantime, 
was  unreasonable. 

In  Pratt  v.  Weyman,  1  M'Cord,  Eq.  156, 
it  is  said  that  in  some  cases  where  an  ac* 
count  is  sent  by  one  merchant  to  another, 
with  a  balance  stated  against  him,  and  he 
keeps  it  by  him  for  two  or  three  years,  it 
is  considered  as  a  settled  account  between 
them. 

Equity  will  not  compel  an  accounting 
where  a  statement  of  account  had  been  re- 
tained without  the  least  objection  by  plain- 
tiff's ancestor  for  ten  years,  after  the  lapse 
of  twenty  years  more  since  his  decease. 
Tharp  v.  Tharp,  15  Vt.  105. 

An  account  current  sent  by  a  foreign  mer- 
chant to  a  merchant  in  this  country,  and 
not  objected  to  for  two  years,  is  deemed  an 
account  stated,  and  throws  the  burden  of 
proof  upon  him  who  received  and  kept  it 
\vitl«out  objection.  Freeland  v.  Heron,  7 
Cranch,  147,  3  L.  ed.  297. 

In  Baker  v.  Biddl6,  Baldw.  304,  Fed.  Cns. 

No.  764,  it  was  held  that  equity  would  not 

'compel  an  accounting  ten  years  aftor  tb« 
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rendition  of  an  account  which  had  been 
acquiesced  in. 

In  White  v.  Macon,  3  Cranch,  C.  C.  250, 
Fed.  Cas.  No.  17,553,  the  court  instructed 
the  jury  that  if  they  believed  from  the  evi- 
dence that  defendant  received  an  account 
rendered  about  three  years  before  the  com- 
mencement of  the  suit,  and  there  was  no  evi- 
dence  that  he  objected  to  its  amount,  they 
might  infer  that  it  was  correct. 

In  Marye  v.  Strouse,  6  Sawy.  204, 5  Fed. 
483,  where  it  appeared  that  an  account  ren- 
dered had  been  retained  more  than  a  year 
w^ithout  objection,  it  was  held  to  warrant 
fully  a  presumption  of  acquiescence  therein. 

In  Allen-West  Commission  Co.  v.  Patillo, 
33  C.  C.  A.  194,  61  U.  S.  App.  94,  90  Fed. 
628,  it  was  held  that  a  failure  for  two  years 
to  object  to  a  statement  of  account  rendered 
by  a  factor,  which  included  a  charge  for 
commissions  on  property  not  shipped  to 
him,  but  on  which  he  claimed  commissions 
under  his  contract^  rendered  the  account  a 
stated  one. 

In  Tickel  v.  Short,  2  Ves.  Sr.  239,  it 
was  said  by  the  lord  chancellor:  "If  one 
merchant  sends  an  account  current  to  an- 
other in  a  different  country,  on  which  a  bal- 
ance is  made  due  to  himself;  the  other  keeps 
it  by  about  two  years  without  objection; 
the  rule  of  this  court  and  of  merchants  is 
that  it  is  considered  as  a  stated  account." 

In  Sherman  ▼.  Sherman,  2  Vern.  276,  it 
was  held  that  equity  will  not  entertain  a 
bill  for  an  accounting,  where  there  has  been 
an  acquiescence  for  several  years  after  the 
dealings  ceased,  the  court  saying:  "Amongst 
merchants  it  is  looked  upon  as  an  allow- 
ance of  an  account  current,  if  the  merchant 
that  receives  it  does  not  object  against  it 
in  a  second  or  a  third  post." 

In  Holstcomb  v.  Rivers,  1  Ch.  Cas.  127, 
it  was  held,  where  fourteen  years  had 
elapsed  since  an  account  was  rendered,  and 
there  was  no  clear  proof  of  any  exception 
to  it  until  two  years  after  its  rendition,  al- 
though a  request  was  made  that  any  excep- 
tion should  be  immediately  taken,  "that  the 
account  should  not  be  raveled  into." 

In  Parkinson  v.  Hanbury,  2  DeG.  J.  &  S. 
450,  it  was  held  that  where  an  account  was 
delivered  to  a  person  entitled  to  take  out 
administration,  who  raised  questions  upon 
it  which  were  answered  at  the  time,  and  she 
became  administratrix  seven  years  after- 
wards, and  filed  her  bill  for  an  accounting 
seven  years  after  taking  out  administration, 
equity  would  not  entertain  the  bill. 

On  the  other  hand,  in  the  following  cases 
lapse  of  time  was  held  under  the  circimi- 
stances  to  be  insufficient  to  raise  any  pre- 
sumption of  assent: 

A  retention  for  thirty-five  days  of  an  ac- 
count involving  tax  transactions  running 
through  nine  consecutive  years,  involving  in 
the  aggregate  between  six  and  seven  hun- 
dred thousand  dollars,  is  insufficient  to  raise 
a  presumption  of  acquiescence  in  its  cor- 
rectness. Lott  Y.  Mobile  County,  79  Ala. 
69. 

In  Follansbee  ▼.  Parker,  70  111.  11,  it 
was  said  a  failure  to  object  to  an  account 
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rendered  until  nearly  three  montlis  tliere- 
after  would  not  preclude  defendant  from 
disputing  it,  where  he  was  in  ignorance  of 
the  real  facts. 

In  McKay  v.  Myers,  168  Mass.  312,  47 
N.  E.  98,  it  was  held  that  a  silence  of  eigh- 
teen months  after  receiving  an  account  did 
not  preclude  the  recovery  of  an  amount 
shown  to  have  been  credited  thereon  with- 
out authority. 

In  Ault  V.  Interstate  Sav.  &  L.  Asso.  15 
Wash.  627,  47  Pac.  13,  where  it  appeared 
that  an  attorney  mailed  to  his  client  a 
statement  of  account,  to  which  the  client 
replied  about  twenty  days  later  by  catling 
for  information  in  reference  thereto,  it  was 
held  that  in  view  of  the  course  of  business 
between  the  parties  such  delay  was  not,  in 
itself,  so  unreasonable  as  to  warrant  the 
assumption  that  the  account  had  been  ap- 
proved. 

VII.  Sufficiency  of  object  ton. 

Where  a  person  to  whom  an  account  has 
been  rendered  objects  only  to  a  single  item, 
this  is  an  implied  admission  of  the  correct- 
ness of  the  rest  of  the  account.  Burns  v. 
Campbell,  71  Ala.  271;  Ware  v.  Manning, 
86  Ala.  238,  5  So.  682;  Joseph  v.  South- 
wark  Foundry  &  Mach.  Co.  99  Ala.  47,  30 
So.  327;  Power  v.  Root,  3  E.  D.  Smith,  70; 
Wiggins  V.  Burkham,  10  Wall.  129,  19  L. 
ed.  884;  McLaughlin  v.  United  States,  36 
Ct.  CI.  138. 

As  to  the  effect,  generally,  of  a  dispute  as 
to  certain  items  of  an  account  upon  assent 
to  other  items,  reference  may  be  made  to 
a  note  in  7L.R.A.(N.S.)   924. 

An  account  rendered  may  be  regarded  aa 
stated  so  far  as  the  quantity  therein  charged 
is  concerned,  where  the  only  objection  made 
thereto  was  in  regard  to  the  price.  Dakin 
V.  Walton,  86  Hun,  661,  33  N.  Y.  Supp.  203. 

While  it  is  true  that  when  one  disclaims 
all  liability  upon  an  account  rendered,  he 
is  not  bound  to  examine  all  the  items  of 
the  account,  or  be  taken  to  have  assented 
to  them  if  he  does  not  object,  this  disclaimer 
must  be  something  more  than  a  mental 
operation  on  the  part  of  the  person  receiv- 
ing .the  account.  If  he  is  to  receive  the 
benefit  of  this  rule,  he  must  express  his  dis- 
claimer of  any  liability,  and  then,  as  the 
greater  includes  the  less,  he  is  not  obliged 
to  object  to  specific  items.  Little  v.  Mc- 
Clain,  134  App.  Div.  197,  118  N.  Y.  Supp. 
916. 

A  refusal  to  pay  or  settle  in  accordance 
with  an  account  is  effective  in  preventing  a 
raising  of  an  implied  presumption  of  its 
correctness  because  of  its  retention.  Peoria 
Grape  Sugar  Co.  v.  Turney,  68  111.  App. 
563. 

Where  the  party  to  whom  a  statement  of 
account  has  been  rendered  objects  that  the 
charge  should  not  be  against  him  personally, 
but  against  a  corporation  of  which  he  is  an 
officer,  it  cannotbe  regarded  as  an  account 
stated.  Love  v.  Ramsev,  139  Mich.  47,  102 
N.  W.  279. 

In  Dudley  y.  Geauga  Iron  Co.  13  Ohip 
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St.  1C8,  where  it  appeared  that  certain 
items  charged  in  accounts  rendered  from 
year  to  year  were  objected  to  at  the  time 
and  thereafter,  and  at  a  time  when  other 
items  of  account  were  adjusted  between  tiie 
parties  it  was  agreed  that  the  giving  of  a 
receipt  should  not  operate  to  prevent  a  con- 
test of  the  validity  of  the  charges  so  dis- 
puted, it  was  held  that  the  account  so  ren- 
dered did  not  become  as  to  the  disputed 
items  an  account  stated. 

In  Taber  Lumber  Co.  v.  O'Neal,  87  C.  C. 
A.  498,  IGO  Fed.  596,  it  was  held  that  where 
a  claim  or  charge  was  made  by  letter,  to 
which  objection  was  made  by  letter  dated 
four  days  later,  there  could  be  no  presump- 
tion of  acquiescence. 

VIII.  AppUcahility   of  rule, 

*a.  Where  account  hammed  by  statute  of 

lifiiitations. 

In  Bryan  v.  Ware,  20  Ala.  087,  the  rule 
was  held  not  to  apply  where  the  account 
rendered  had  become  barred  by  the  statute 
of  limitations,  the  court  saying:  "Where  a 
man  is  present  and  states  an  account  with 
another,  with  whom  he  has  had  dealings, 
both  parties,  of  course,  admit  expressly  the 
correctness  of  the  several  items  and  the  bal- 
ance then  struck,  and  if  the  account  was 
then  barred  by  the  statute  of  limitations, 
doubtless  such  a  stated  account  would  re- 
move the  bar.  But  are  we  to  carry  this 
doctrine  to  cases  where  an  account  made  up 
by  one  man  and  sent  to  another  at  a  dis- 
tance is  retained  by  the  latter  for  a  length 
of  time  without  objection?  We  have  been 
referred  to  no  case,  and  upon  principle  we 
hold  the  thing  not  to  be  tenable.  If  you 
infer  the  original  correctness  of  the  account 
from  such  a  state  of  facts,  and  the  authori- 
ties seem  to  counterance  that  idea,  it  is  go- 
ing, in  my  opinion,  full  far  enough,  if  not 
too  far,  except  in  special  cases.  But  to 
infer  from  such  a  state  of  facts  not  only 
the  original  correctness  of  an  account  barred 
by  the  statute,  but  also  to  go  on  piling  in- 
ference on  inference,  and  next  infer  a  pres- 
ent willingness  to  pay  such  account,  would 
be  wholly  inconsistent  with  the  object  .and 
end  of  the  statute  of  limitations,  which  is 
said  to  be  to  give  repose  against  stale  de- 
mands." 

And  in  Schutz  v.  Morette,  146  N.  Y.  137, 
40  N.  E.  780,  it  was  held  that,  even  assum- 
ing the  rule  that  an  account  rendered  be- 
comes by  acquiescence  an  account  stated  to 
be  applicable  to  the  case  of  an  account  pre- 
sented to  an  executor  or  administrator,  no 
inference  from  his  silence  can  be  drawn, 
where  the  account  presented  was  barred  by 
the  statute  of  limitations. 

h.  Where  no  liability  exists. 

It  is  uniformly  held  that  where  there  is 
no  pre-existing  debt  or  liability,  the  ren- 
dering of  an  account  to  one  who  keeps  it 
without  objection  does  not  make  an  account 
stated. 
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In  National  Cycle  Mfg.  Co.  t.  San  Diego 
Cycle  Co.  135  Cal.  335,  67  Pac.  280,  it  was 
held  that  a  statement  of  account  rendered 
to  a  member  of  a  partnership  to  whom  the 
other  member  had  turned  over  the  firm  as- 
sets and  certain  individual  assets,  in  which 
an  individual  indebtedness  of  the  retiring 
partner  appeared  as  a  debt  due  from  the 
firm,  the  failure  to  object  thereto  did  not 
render  the  party  receiving  it  liable  for  the 
individual  indebtedness. 

In  Sonnenschein  v.  Max  Malter  Co.  144 
111.  App.  183,  it  was  held  improper  to  give 
an  instruction  to  the  effect  that  retention 
of  an  account  rendered,  without  objection 
within  a  reasonable  time,  is  evidence  of  an 
account  stated,  where  the  issue  was  whether 
the  plaintiff  had  sold  any  goods  to  the  de- 
fendant. 

•  The  mere  sending  and  retention  of  an 
account  for  services  rendered  will  not  give 
a  cause  of  action,  unless  an  employment  to 
render  the  services  mentioned  in  the  action 
is  also  established.  Kellogg  ▼.  Rowland,  40 
App.  Div.  416,  67  N.  Y.  Supp.  1064. 

An  account  stated  cannot  be  based  on 
bills  made  out  to  a  defendant  long  after  the 
sale  of  goods  to  another  party,  merely  be- 
cause he  retained  them  without  objection. 
Brush  &  S.  Co.  v.  Ross,  51  Misc.  44,  99  N. 
Y.  Supp.  796. 

Where  there  was  no  account  between  the 
parties,  nor  had  there  been  any  dealing,  an^ 
account  stated  cannot  be  inferred  from  fail- 
ure to  object  to  a  bill  rendered.  The  doc- 
trine cannot  be  made  the  instrument  to 
create  per  se  a  liability  where  none  before 
existed.  Austin  v.  Wilson,  33  N.  Y.  S.  R. 
503,  11  N.  Y.  Supp.  665. 

The  sending  of  statements  of  account  to 
one  who  did  not  incur  the  debt  will  not  ren- 
der him  liable  therefor.  William  Allen  k 
Co.  V.  Somerset  Hotel  Co.  88  N.  Y.  Supp. 
944. 

Retention  by  one  person  of  a  statement 
of  account  in  which  he  is  charged  with  items 
of  indebtedness  incurred  by  a  third  person, 
for  which  he  was  not  responsible,  will  not 
make  the  account  conclusive  against  him  as 
an  account  stated.  Spangler  v.  Springer,  22 
Pa.  454. 

The  retention  without  objection  of  a  state- 
ment rendered  will  not  make  it  an  Hccount 
stated  where  there  was  no  liability  existing 
on  the  part  of  the  parties  sought  to  he 
charged.  Davis  v.  Seattle  Nat.  Bank,  19 
Wash.  65,  52  Pac.  626. 

Where  there  is  no  pre-existing  debt  or 
liability,  the  rendering  of  an  account  to  ont 
who  keeps  it  without  objection  does  not 
make  an  account  stated.  Cooper  v.  Upton, 
60  W.  Va.  648,  64  S.  E.  623. 

In  Cobb  V.  Arundel  1,  26  Wis.  553,  it  was 
held  that  where  the  party  sought  to  be 
charged  had  declined  to  receive  the  goods 
forming  the  subject  of  the  account,  sayi*«g 
that  he  had  never  ordered  them,  and  only 
allowed  them  to  be  stored  in  his  warehouse 
for  the  convenience  of  the  seller's  agent,  his 
failure  to  protest  against  a  bill  thereafter 
rendered  could  not  make  him  liable  as  upon 
an  account  stated. 
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In  Engfer  ▼.  Roemer,  71  Wia.  11,  36  N. 
W.  618,  it  was  held  that  where,  the  owner 
of  premises  informed  the  builder  of  a  barn 
thereon,  when  he  presented  his  bill,  that  he 
must  look  to  the  tenant  for  his  pay  for 
the  barn,  because  she  did  not  authorize  it 
to  be  built  and  did  not  want  it,  the  mere 
fact  that  she  retained  the  bill  for  a  long 
time  would  not  warrant  the  inference  that 
she  assented  to  it  or  acknowledged  her  lia- 
bility to  pay  for  the  barn. 

c.  Where  parties  have  previously  diS' 

agreed. 

The  rule  does  not  apply  if,  when  the  ac- 
count is  sent,  the  parties  already  disagree, 
so  that  assent  from  silence  cannot  reason- 
ably be  inferred.  Goodhart  v.  Rastert,  7 
Ohio  N.  P.  534;  Edwards  y.  Hoeffinghoff, 
.    38  Fed.  635. 

In  Columbia  River  Packing  Co.  v.  Tal- 
lant,  133  Fed.  900,  it  was  held  that  where 
liability  had  theretofore  been  denied  upon 
the  ground  that  any  indebtedness  which 
might  exist  had  already  been  satisfied,  the 
rule  did  not  apply. 

In  Quincey  y.' White,  63  N.  Y.  370,  it 
is  intimated  that  to  give  an  account  deliv- 
ered the  force  of  an  account  stated  because 
of  silence  on  the  part  of  the  party  receiv- 
ing it,  the  circumstances  must  be  such  as 
to  justify  an  inference  of  assent  upon  his 
part  to  its  correctness.  Where  he  has  dis- 
claimed all  liability  upon  the  account,  he 
is  not  bound  to  examine  the  items  upon  its 
delivery  to  him,  and  his  omission  to  object 
will  not  be  taken  as  an  admission  of  their 
correctness. 

In  Jacobs  v.  Cohn,  46  Misc.  115,  01  N.  Y. 
Supp.  330,  it  was  held  that  where  the  al- 
leged debtor  had  in  a  personal  interview 
denied  any  liability,  his  silence  with  regard 
to  an  account  thereafter  sent  him  could  not 
be  regarded  as  an  admission  on  his  part  of 
its  correctness. 

Where  all  liability  is  disputed,  the  reten- 
tion of  a  bill  without  any  answer  for  sev- 
eral months  cannot  create  an  obligation. 
Benedict  v.  Jennings,  47  Misc.  134,  93  N.  Y. 
Supp.  464. 

In  Hall  V.  Morrison,  3  Bosw.  520,  it  was 
held  that  an  account  rendered  did  not  be- 
come an  account  stated  when,  before  it  was 
rendered,  the  amount  of  the  alleged  bal- 
ance was  stated  to  the  other  party,  who  re- 
fused to  accept  it,  and  after  it  was  ren- 
dered failed  to  acquiesce  therein. 

Nor  does  this  rule  apply  where  there  is  a 
dispute  as  to  the  construction  of  the  con- 
tract under  which  the  transactions  men- 
tinned  in  the  account  took  place.  Howell  y. 
Johnson,  38  Or.  571,  64  Pac.  659. 

d.  Where  special  contract  exists. 

In  Kusterer  Brewing  Co.  v.  Friar,  00 
Mich.  100,  58  N.  W.  52,  it  was  held  that 
where  the  defendants  had  agreed  to  pay  'a 
less  price  for  beer  than  that  charged,  the 
mere  rendering  of  a  statement  of  account 
from  time  to  time,  and  entries  in  a  pass 
book,  in  which  the  beer  was  charged  at  a 
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greater  price,  would  not  make  an  account 
stated,  tnough  no  objection  was  made. 

While  bills  rendered  for  lumber  furnished 
under  a  contract  may,  if  received  and  kept 
without  objection,  have  the  effect  of  ac- 
counts stated  so  far  as  the  question  of  the 
quantities  of  lumber  therein  mentioned  is 
concerned,  they  cannot  have  such  effect  as 
to  prices  which  are  controlled  by  the  con- 
tract.   Robson  V.  Bohn,  22  Minn.  410. 

So,  also,  in  Valley  Lumber  Co.  v.  Smith, 
71  Wis.  304,  6  Am.  St.  Rep.  216,  37  N.  W. 
412,  it  was  held  that  the  principle  has  no 
application  where  the  claim  for  which  an 
account  is  rendered  is  the  subject  of  a  spe- 
cial contract. 

0.  Where  earlier  account  has  teen  ren^ 

dered. 

In  Cartwright  y.  Greene,  47  Barb.  9,  it 
was  held  that  where  a  factor  transmitted  to 
his  principal  accounts  of  two  different  sales 
of  the  same  goods,  the  principal,  after  hav- 
ing approved  the  first,  was  not  bound  to  no- 
tice or  object  to  the  second  at  the  peril  of 
its  bein{)r  taken  as  a  stated  account  and 
held  to  be  binding  upon  him. 

/.  Miscellaneous, 

The  rule  is  applicable  although  the  per- 
son sought  to  be  charged  may  have  an  off- 
set thereto  arising  out  of  some  independent 
transaction.  Ware  v.  Manning,  86  Ala.  238, 
5  So.  682;  Filer  v.  Peebles,  8  N.  H.  226; 
Crawford  y.  Hutchinson,  38  Or.  678,  65  Pac. 
84. 

The  rule  is  inapplicable  to  a  claim  for 
damages  for  breach  of  contract.  Char  nicy 
y.  Sibley,  20  C.  C.  A.  157,  34  U.  S.  App. 
705,  73  Fed.  980. 

The  rule  is  inapplicable  where  the  party 
retaining  the  account  is  unaware  of  his  own 
interest  therein, — as  where  the  accounts  be- 
tween an  illiterate  grantor  and  the  trustee 
of  a  trust  created  by  him  casually  fell  into 
the  hands  of  a  beneficiary  of  the  trust,  who 
examined  them  solely  with  a  view  of  in- 
forming the  grantor  of  their  contents,  and 
without  being  aware  at  the  time  that  his 
own  interests  were  involved  in  their  ac- 
curacy.   Andrews  v.  Hobson,  23  Ala.  219. 

The  rule  tiiat  acquiescence  in  an  account 
after  its  delivery,  by  failing  to  make  ob- 
jections thereto  within  a  reasonable  time, 
makes  it  an  account  stated,  does  not  ap- 
ply where  a  party  renders  an  account  un- 
der a  mistake  or  misapprehension.  Pol- 
hemus  y.  Heiman,  50  Cal.  438. 

In  Miller  v.  Northern  Bank,  28  Miss.  81, 
it  was  held  that  where  a  statement  of  ac- 
count was  handed  to  the  junior  member  of 
a  firm,  w^ho  stated  that  he  would  prefer 
not  to  settle  it  in  the  absence  of  the  senior 
member,  his  not  objecting  thereto  did  not 
render  the  account  a  stated  one,  it  appear- 
ing that  he  was  not  cognizant  of  the  trans- 
action. 

In  cases  where  the  prices  are  not  agreed 
upon,  or  where  they  are  not  fixed  by  the 
market,  but  depend  solely  upon  personal 
■eryices,  the  yalue  of  which  is  to  be  de- 
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termined  by  the  principle  of  quantum  mer- 
uit, the  rule  in  question  does  not  necessa- 
rily prevail.  Burlingame  v.  Shelmire,  59 
Hun,  615,  35  N.  Y.  S.  R.  161,  12  N.  Y. 
Supp.  655. 

IX,  Operation  of  rule. 

An  account  is  to  be  considered  as  liquidat- 
ed when  rendered,  if  no  objections  are  made 
to  it  within  a  reasonable  period.  Shaw 
V.  Oakey,  3  Rob.  (La.)  361;  Walden  v. 
Sherburne,  15  Johns.  409;  Beers  v.  Rey- 
nolds, 12  Barb.  288;  Cooper  v.  Coates,  21 
Wall.  105,  22  L.  ed.  481. 

Receiving  an  account  rendered  without 
objection  will  not  preclude  a.  party  from 
showing  an  unobserved  error  which  had 
passed  without  notice  by  the  common  blun- 
der of  all  parties.  Jones  v.  Dunn,  3  Watts 
&  S.  109. 

And  such  retention  will  not  prevent  the 
correction  of  a  clerical  error.  Dudoit  v. 
Spencer,  2  Haw.  493. 

Acquiescence  in  an  account  in  which  usu- 
rious interest  is  charged  will  not  pre- 
clude the  debtor  from  recovering  such  in- 
terest. Keane  v.  Branden,  12  La.  Ann. 
20. 

The  retention  without  objection  of  an 
account  rendered  will  not  estop  the  debtor 
from  pleading  the  statute  of  limitations 
as  a  bar.     Verrier  v.  Guillou,  97  Pa.  63. 

But  the  debtor  cannot,  for  the  purpose  of 
invoking  the  statute  of  limitations,  claim 
that  an  account  has  become  stated  by  his 
retention  without  objection  of  a  statement 
of  account  sent  to  him;  but  he  must  show 
some  word  or  act  marking  or  implying  that 
he  assented  to  the  account.  White  v.  Camp- 
bell, 25  Mich.  463;  Payne  v.  Walker,  26 
Mich.  60. 

Where  the  person  charged  has  assented 
to  the  rendered  account  impliedly  by  his 
failure  to  object  thereto,  the  creditor  can- 
not thereafter  elect  to  sue  upon  the  items 
separately.  Marks  v.  Ballance,  1J3  N.  C. 
28,  18  S.  E.  75;  Copland  v.  American  De 
Forest  Wireless  Teleg.  Co.  136  N.  C.  11, 
.48  S.  E.  501. 

X.  The  presumption  of  correctness, 
a.  In  general. 

As  in  the  case  of  an  account  which  has 
become  stated  by  express  agreement  of  the 
parties,  so  also  where  assent  is  implied 
from  a  failure  to  object  to  an  account  ren- 
dered, the  account  is  regarded  as  prima 
facie  correct.  See,  inter  alia,  Gooch  v. 
Vaughan,  92  N.  C.  610;  Goldsmith  v.  Latz, 
96  Va.  680,  32  S.  E.  483;  McLaughlin  v. 
United  States,  30  Ct.  CI.  138. 

An  account  which  has  become  a  stated 
account  by  having  been  rendered  to  and  re- 
ceived by  one  who  made  no  objection  there- 
to within  a  reasonable  time  is  only  prima 
facie  evidence  of  the  correctness  of  the  items 
and  of  the  liability  of  the  party  therefor, 
which  may  be  repelled  and  overcome  by  the 
party  sought  to  be  charged  upon  it.  Day- 
tona  Bridge  Co.  v.  Bond,  47  Fla.  136,  36 
So.  445. 
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And  it  is  error  to  charge  tliat  if  an  ac- 
count presented  is  retained  without  objec- 
tion for  an  unreasonable  time,  the  law  con- 
clusively presumes  that  the  account  is  cor- 
rect. Rice  V.  Schloss,  90  Ala.  416,  7  So. 
802. 

In  some  cases  the  courts  appear  to  have 
confused  the  presumption  of  acquiescence 
arising  from  a  failure  to  object  to  an  ac- 
count rendered,  with  the  presimiption  of 
correctness  which  attaches  to  an  account 
stated,  speaking  of  failure  to  object  as  evi- 
dence of  correctness,  rather  than  as  evi- 
dence of  assent. 

Thus,  in  Bailey  v.  Bensley,  87  111.  656, 
it  is  said  that  an  account  rendered  and  un- 
objected to  may  be  regarded  as  prima  facie 
evidence  of  the  correctness  of  the  account. 

So,  also,  in  Jones  v.  De  Muth,  137  Wis. 
120,  118  N.  W.  542,  failure  to  object  with- 
in  a   reasonable   time   to   an   account   ren-    • 
dered  is  spoken  of  as  prima  facie  evidence 
of  correctness. 

And  in  Spangler  v.  Springer,  22  Pa.  454, 
it  is  said  that  mere  acquiescence  in  an  ac- 
count rendered  is  very  slight  evidence  of 
its  correctness. 

And  in  Verrier  v.  Guillou,  97  Pa.  63,  it 
is  said:  "At  most  it  can  only  be  inferred 
that  the  account  was  correct,  because  no 
objections  were  made  within  a  reasonable 
time.  An  account  rendered  to  a  party  in- 
debted by  his  creditor,  and  not  objected  to 
in  a  reasonable  time,  is  prima  facie  evi- 
dence against  the  party  to  whom  it  is  ren- 
dered." 

So,  in  Hirschfelder  v.  Levy,  69  Ala.  351, 
it  is  said  that  the  inference  of  correctness 
arising  from  the  retention  without  objec- 
tion 01  an  account  rendered  is  more  or  less 
strong  according  to  the  circimistances  of 
the  particular  case. 

h.  Effect  on  burden  of  proof. 

The  onus  of  showing  error  or  fraud  in 
such  an  account  is  on  the  party  who  has 
retained  it.  Powell  v.  Powell,  10  Ala,  900; 
Andrews  v.  Hobson,  23  Ala.  219;  Ledoux 
v.  Porche,  12  Rob.  (La.)  543;  Philips  v. 
Belden,  2  Edw.  Ch.  1 ;  Lockwood  v.  Thorne, 
11  N.  Y.  170,  62  Am.  Dec.  81;  Lambert  v. 
Craft,  98  N.  Y.  342;  August  v.  frourth 
Nat.  Bank,  15  N.  Y.  S.  R.  956,  1  N.  Y. 
Supp.  139;  Gooch  v.  Vaughan,  92  N.  C.  610; 
Townes  v.  Birchett,  12  Leigh,  173. 

An  account  which  has  come  to  be  re- 
garded as  stated  by  reason  of  its  retention 
without  objection  can  always  be  opened 
upon  proof  of  mistake  or  fraud,  and  the 
only  effect  of  the  debtor's  silence  is  to  put 
upon  him  the  burden  of  showing  that  the 
account  as  stated  was  the  result  of  fraud 
or  mistake.  Shipman  v.  Bank  of  State,  126 
N.  Y.  318,  12  L.R.A.  791,  22  Am.  St.  Rep. 
821,  27  N.  E.  371. 

XI.  The  presumption  of  assent, 

a.  Aa  open  to  rebuttal. 

The  presumption  of  acquiescence  in  an 
account  rendered,  arising  from  its  retention 
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without  objection  after  the  lapse  of  a  rea- 
sonable time,  is  not  conclusivei  but  only 
evidence  of  an  admission,  and  is  therefore 
subject  to  disproof.  Wiggins  v.  Burkham, 
10  Wall.  129,  19  L.  ed.  884;  Hopkirk  v. 
Page,  2  Brock.  20,  Fed.  Cas.  No.  6,697; 
Sloan  V.  Guice,  77  Ala.  394;  Ware  v.  Man- 
ning, 86  Ala.  238,  5  So.  682;  First  Nat. 
Bank  v.  Allen,  100  Ala.  476,  27  L.R.A.  426, 
46  Am.  St.  Rep.  80,  14  So.  335;  Hardy  v. 
Chesaneake  Bank,  61  Md.  562,  34  Am.  Rep. 
326;  McKeen  v.  Boatmen's  Bank,  74  Mo. 
App.  281;  Kenneth  Invest.  Co.  v.  National 
Bank,  96  Mo.  App.  125,  70  S.  W.  173;  Rich 
V.  Eldredge,  42  N.  H.  153;  Weisser  v.  Den- 
iBon,  10  N.  y.  68,  61  Am.  Dec.  731;  Guern- 
sey V.  Rexford,  63  N.  Y.  631;  Sharkey  v. 
Mansfield,  90  N.  Y.  227,  43  Am.  Rep.  161; 
Samson  v.  Freedman,  102  N.  V.  699,  7  N. 
E.  419;  Spellman  v.  Muehlfeld,  166  N.  Y. 
245,  59  N.  E.  817;  Burlingame  v.  Shelmirc, 
69  Hun,  615,  35  N.  Y.  S.  R.  161,  12  N.  Y. 
Supp.  655;  Champion  v.  Recknagel,  6  App. 
Div.  151,  39  N.  Y.  Supp.  819;  Austin  v. 
Wilson,  33  N.  Y.  S.  R.  503,  11  N.  Y.  Supp. 
565;  Sergeant  v.  Ewing,  30  Pa.  75;  Buckley 
y.  Aiaryland  Paving  Co.  132  Pa.  572,  19 
Atl.  341;  Peirce  v.  Peirce,  199  Pa.  4,  48 
Atl.  689;  Benites  v.  Hampton,  3  Utah,  369, 
3  Pac  206;  Jones  v.  DeMuth,  137  Wis.  120, 
118  N.  W.  542. 

In  Lockwood  v.  Thorne,  18  N.  Y.  286, 
it  is  said  that  there  is  no  arbitrary  rule 
of  law  which  renders  an  omission  to  object 
in  a  given  time  equivalent  to  an  actual 
agreement  or  consent  to  the  correctness  of 
the  account  rendered;  but  it  is  merely  com- 
petent evidence,  subject  to  be  rebutted  by 
circumstances  from  which  counter  infer- 
ences may  be  drawn,  such  as  the  absence 
from  home  of  the  party  to  whom  the  account 
was  rendered,  his  expectation  of  seeing  the 
other  party  within  a  few  days,  or  the  hap- 
pening of  some  unforeseen  casualty  which 
prevented  or  delayed  the  expected  meeting. 

As  the  basis  of  liability  is  the  supposed 
meeting  of  the  minds  of  the  parties  upon 
the  correctness  of  the  account,  so  any  cir- 
cumstance which  tends  legitimately  to 
throw  light  upon  that  question  is  competent 
to  rebut  that  inference.  Austin  v.  Wilson 
and  Guernsey  v.  Rexford,  supra. 

It  is  liable  to  be  repelled  by  showing  that 
the  error  or  fraud  complained  of  was  not 
discoverable  by  the  exercise  of  reasonable 
care  and  diligence,  or  that  there  was  no 
such  appearance  of  things  as  to  excite  the 
suspicion  of  a  reasonable  man,  or  that  for 
any  reason  the  party  had  not  had  an  pp- 
portunity  to  examine  the  account.  Hardy 
V.  Chesapeake  Bank,  51  Md.  562,  34  Am. 
Rep.  325. 

It  may  be  met  by  proof  of  mistake  uu' 
discovered  while  the  account  was  so  re- 
tained, and  the  question  then  becomes  one 
of  fact  for  the  jury.  Sharkey  v.  Mans- 
field, 90  N.  Y.  227,  43  Am.  Rep.  ,161. 

Wliether  the  omission  to  transmit  the  ob- 
jections to  an  account  rendered  within  a 
reasonable  time  is  satisfactorily  explained 
is  a  question  for  the  jury,  and  not  for  the 
court.  Lockwood  v.  Thorne,  supra. 
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h.  Inherent  force. 

It  appearing,  then,  that  the  presumption 
of  assent  is  a  rebuttable  one,  the  question 
next  arises  whether,  in  the  absence  of  evi- 
dence in  rebuttal,  the  inference  is  necessa- 
rily conclusive  upon  the  triers  of  the  fact. 

Although  the  presumption  is  sometimes 
spoken  of  as  a  **legal  presumption,"  as  in 
Hall  V.  Sloan,  9  Phila.  138,  or  as  "a  rule 
of  law,"  as  in  Ingle  v.  Norrington,  126 
Ind.  174,  25  N.  E.  900,  or  as  "an  implica- 
tion of  law,"  as  in  Charlotte  Oil  &  Fer- 
tilizer Co.  V.  Hartog,  29  C.  C.  A.  56,  42 
U.  S.  App.  716,  85  Fed.  150,  these  cases 
do  not  seem  to  be  intentionally  at  variance 
with  the  predominating  view,  which  regards 
the  rule  merely  as  a  principle  for  the  giiid- 
ance  of  the  triers  of  the  fact.  This  view, 
it  may  be  pointed  out,  is  consistent  with 
the  origin  of  the  rule,  which,  as  has  here- 
inbefore been  said,  was  first  laid  down  by 
courts  of  equity  as  according  with  the  cus- 
tom of  merchants. 

So,  it  is  generally  held,  as  the  following 
cases  will  demonstrate,  that  the  weight  to 
be  given  to  the  retention  of  an  account  with- 
out objection  is,  just  as  in  the  case  of  oth- 
er evidential  facts,  ordinarily  for  the  jury, 
except  where,  upon  the  state  of  fact  pre- 
sented, the  presumption  of  assent  is  so 
strong  as  to  preclude  a  contrary  conchisi6n. 

The  retention  without  objection  of  an 
account  rendered  is  evidence  of  more  or 
less  weight  according  to  the  length  of  time, 
the  business,  character,  education  of  the 
parties,  and  the  circumstances  of  the  case. 
Hamilton-Brown  Shoe  Co.  v.  Choctaw  Mer- 
cantile Co.  80  Ark.  438,  97  S.  W.  284; 
Quincey  v.  White,  63  N.  Y.  370;  Talcott 
v.  Chew,  27  Fed.  273;  Allen-West  Commis- 
sion Co.  V.  Patillo,  33  C.  C.  A.  194,  61  U.  S. 
App.  94,  90  Fed.  628. 

In  Martyn  v.  Amold,  36  Fla.  446,  18  So. 
791,  it  is  said  that  the  presumption  of  the 
party's  acquiescence  from  his  silence  de- 
pends in  a  large  measure  for  its  force  up- 
on the  circumstances  of  the  case, — whether 
the  party  is  a  man  of  business,  considering 
the  nature  of  his  business  and  education, 
the  local  situation  of  the  parties,  customary 
dealings  with  each  other,  and  other  cir- 
ciunstances;  and  that  what  is  a  reasonable 
time  within  which  the  person  to  whom  an 
account  is  rendered  must  object  or  become 
bound  depends  upon  the  relations  of  the 
parties  and  the  usual  course  of  business 
between  them. 

The  Illinois  cases  appear  to  support  the 
view  that  as  between  merchants  an  account 
rendered  and  not  objected  to  within  a  rea- 
sonable time  becomes  a  settled  account, 
which  is  conclusive  as  between  the  parties 
unless  some  fraud,  mistake,  omission,  or  in- 
accuracy is  shown;  and  that  while  as  be- 
tween other  parties  no  such  conclusive  pre- 
sumption may  arise,  the  retention  without 
objection  of  an  account  rendered  is  at  least 
evidence  of  an  implied  admission  of  its 
correctness.  McCord  v.  Manson,  17  111. 
App.  118;  Mackin  v.  O'Brien,  33  III.  App. 
474;  B.  S.  Green  Co,  v.  Smith,  52  III.  App. 
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168;  Peoria  Grape  Sugar  Co.  v.  Turney, 
68  111.  App.  563;  VVeigle  v.  Brautigam,  74 
111.  App.  286. 

In  Miller  v.  Bruns,  41  111.  293,  an  in- 
struction that  the  retention  of  an  account 
rendered  without  objection  to  its  correct- 
ness was  a  circumstance  to  be  taken  into 
account  by  the  jury  in  determining  whether 
or  not  the  defendants  had  admitted  its 
correctness  was  approved. 

In  McCord  v.  Manson,  17  111.  App.  118, 
it  was  held  that  the  retention  without  ob- 
jection by  a  principal  of  an  account  ren- 
dered by  his  agent  was  evidence  of  an  im- 
plied admission  of  its  correctness. 

In  Bee  v.  Tierney,  68  111.  App.  552,  it 
was  held  that  where  it  was  shown  that  a 
statement  of  account  was  mailed  to  defend- 
ant and  that  no  objection  was  made  there- 
t0|  there  was  some  presumption  of  an  ac- 
count stated. 

The  rendition  of  an  account  with  its 
retention  by  the  debtor  without  objection 
is  but  a  circumstance  to  be  submitted  to 
the  trier  of  fact,  to  determine  whether 
there  has  been  an  account  stated.  Har- 
rison Y.  Henderson,  67  Kan.  202,  72  Pac. 
878. 

In  Thompson  v.  Mylme,  4  La.  Ann.  206, 
it  is  said  that  though  acquiescence  in  an 
account  rendered  is  not  considered  per  se 
an  agreement  to  it,  it  is  evidence  from 
which  it  may  be  inferred. 

In  Union  Bank  v.  Flanders'  Bank,  9  Gill 
A  J.  439,  31  Am.  Dec.  113,  it  was  held  er- 
ror to  refuse  to  instruct  the  jury  that  they 
were  at  liberty  to  infer  from  the  silence 
of  the  defendants  their  acquiescence  in  the 
correctness  of  the  account  rendered. 

In  Anding  v.  Levy,  67  Miss.  61,  34  Am. 
Rep.  435,  it  is  said  that  the  weight  to  be 
given  to  the  rendition  of  an  account  and 
its  retention  without  objection,  as  between 
other  parties  than  merchants,  is  for  the 
consideration  of  the  jury  under  all  the  cir- 
cumstances of  the  case,  including  the  care- 
fulness, accuracy,  and  promptness  in  busi- 
ness matters  of  the  party  to  whom  the  ac- 
count was  rendered,  his  intelligence,  or  the 
want  of  it,  his  opportunities  of  examin- 
ing the  account  and  of  ascertaining  its  cor- 
rectness, his  dependence  on  his  creditor, 
or  the  contrary,  his  confidence  in  the  hon- 
esty and  accuracy  of  the  party  who  ren- 
dered the  account,  the  opportunities  of 
making  objections,  the  course  of  previous 
dealings  between  the  parties,  and  all  other 
circumstances  attending  the  rendering  and 
retention  of  the  account. 

In  Brown  v.  Kimmel,  67  Mo.  430,  it  is 
said  that  the  rule,  at  best,  is  a  very  flex- 
ible one,  and  undoubtedly  depends  in  its 
application  upon  the  circumstances  of  each 
case,  to  be  judged  by  the  nature  of  the 
transaction,  the  habits  of  the  business  in 
which  it  occurs,  and  the  course  of  trade. 
In  a  general  way,  an  account  rendered  by 
a  creditor  to  his  debtor,  and  not  objected 
to  within  a  reasonable  time,  is  regarded  as 
evidence  of  an  account  stated;  in  some 
cases  being  very  slight  evidence  of  the  cor- 
rectness of  the  account,  and  in  others  con- 
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elusive,  except  where  fraud  or  mistake  is 
shown.  It  simply  establishes  a  prima  facie 
case,  throwing  the  burdeu  of  contradiction 
or  explanation  on  the  adverse  party. 

In  Kent  v.  Highleyman,  17  Mo.  App.  9, 
it  was  held  that  an  instruction  is  right- 
ly refused  which  contains  an  absolute  direc- 
tion to  the  jury  to  find  for  plaintiff  if  they 
should  find  that  the  defendant  retained  the 
account  without  objection  during  the  period 
therein  stated. 

In  Missouri  P.  R.  Co.  v.  B.  F.  Coombs 
&  Bro.  Commission  Co.  71  Mo.  App.  299, 
the  failure  to  object  within  a  reasonable 
time  to  an  account  rendered  is  spoken  of 
as  "evidence  of  an  account  stated." 

In  Hendrix  v.  Kirkpatrick,  48  Neb.  670, 
67  N.  W.  759,  it  is  said  that,  although 
many  case's  go  to  the  extent  of  holding 
that,  by  the  mere  failure  to  object  to  an 
account  Tendered,  it  becomes  a  liquidated 
and  unimpeachable  demand,  the  sound  rule 
is  believed  to  be  that  such  fact  is  admis- 
sible as  an  acknowledgment  of  tlie  correct- 
ness thereof,  the  weight  or  sufficiency  of 
such  proof  being  a  question  of  fact  to  be 
(ktermined  by  the  jury. 

In  Quincey  v.  White,  63  N.  Y.  370,  it  is 
said:  "The  rule  is  not  an  arbitrary  or  ar- 
tificial one.  It  is  based  upon  the  ordinary 
conduct  of  men  in  protecting  their  own 
interests.  If  a  charge  is  made  against  a 
person,  or  an  assertion  of  indebtedness, 
under  such  circumstances  that,  if  not  true, 
such  person  would  naturally  deny  it,  the 
inference  may  be  drawn  that,  by  not  de- 
nying, he  assented  to  it.  This  species  of 
proof,  that  is  an  inference  from  silence,  is, 
of  course,  far  from  conclusive,  and  not 
always  very  satisfactory,  but  it  is  suffi- 
cient often,  in  the  absence  of  contradictory 
evidence,  to  establish  the  fact  sought  to  be 
proved.*' 

Without  a  denial  in  ioto  or  in  part  of 
an  account  rendered,  the  jury  may  infer  an 
admission  of  its  correctness,  and  a  promise 
to  pay  the  balance.  Webb  v.  Chambers,  25 
N.  C.   (3  Ired.  L.)   374. 

Between  merchants  dealing  together  and 
merchants  having  mubial  accounts,  M  an 
account  is  furnished  by  one  to  the  other, 
which  is  retained  for  a  long  time  without 
objection,  it  is  good  evidence  in  action  of 
an  account  ^8tated.  Mellon  v.  Campbell,  11 
Pa.  415. 

Where  a  purchaser  of  goods  makes  no 
objection  to  a  bill  rendered,  after  reason- 
able time  for  examination,  his  conduct  may 
fairly  be  regarded  as  an  admission  that 
the  account  rendered  is  correct,  which  may 
be  given  in  evidence  against  him  when  he 
is  called  upon  to  pay  for  the  goods,  and 
will  make  a  prima  facie  case  against  him. 
Ahl's  ^^ppeal,  129  Pa.  26,  18  Atl.  471. 

In  Payne  v.  Nicholas,  2  Phila.  220,  it 
is  said  that  nothing  short  of  an  estoppel, 
or  which  •rises  no  higher  than  mere  evi- 
dence, should  have  more  weight  in  mer- 
cantile transactions  than  accounts  ren- 
dered bv  one  man  to  another  followed  bv 
acquiescence,  and  above  all  by  subsequent 
dealings  of  the  same  nature. 
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Failure  to  object  within  a  reasonable 
time  to  an  account  rendered  is  not  con- 
elusive  as  an  admission  of  its  correctness, 
but  is  to  be  weighed  with  other  evidence 
submitted  to  the  jury.  Johnson  v.  Mc- 
Campbell,  11  Heisk.  27. 

In  Baxter  v.  Waite,  2  Wash.  Terr.  228, 
6  Pac  429,  it  was  held  error  to  instruct  the 
jury  that  if  they  believed  the  plaintiffs 
from  time  to  time  sent  to  the  defendants 
statements  of  t)ie  accounts  between  them, 
which  were  received  by  defendants,  and 
that  they  did  not  within  a  reasonable  time 
object  to  said  statements  and  notify  the 
plaintiffs  of  said  objections,  then,  as  a  mat- 
ter of  law,  the  jury  should  regard  the  de- 
fendants as  admitting  that  the  accounts 
were  correctly  stated,  and  that  the  defend- 
ants would  be  bound  by  them,  unless  show- 
ing by  a  preponderance  of  the  evidence  that 
there  was  some  error  or  mistake  in  the  ac- 
counts as  rendered  to  them,  of  which  they 
were  not  informed  at  the  time  they  so  con- 
sented to  them,  or  unless  they  should  show 
some  satisfactory  excuse  for  not  objecting. 

In  some  cases  the  presumption  of  ac- 
quiescence may  be  so  strong  as  to  render 
it  unnecessary  or  improper  to  submit  to 
the  jury  the  question  whether  or  not  the 
party  to  whom  the  account  was  rendered 
should  be  deemed  to  have  assented  thereto. 

Thus,  in  Donald  v.  Gardner,  44  App.  Div. 
235,  60  N.  Y.  Supp.  668,  it  was  held  no 
error  to  refuse  defendant's  request  to  go  to 
the  jury  on  the  question  as  to  whether  the 
account  had  been  stated  definitely  between 
the  parties. 

In  Fleischner  v.  Kubli,  20  Or.  328,  26 
Pac.  1086,  it  was  held  that  where  the  trans- 
action was  between  merchants,  the  ac- 
count was  rendered  nearly  six  months  be- 
fore any  objections  were  heard  on  the  sub- 
ject, and  the  defendants  made  a  remittance 
to  be  applied  on  account  after  its  rendition, 
without  suggesting  any  objections  thereto, 
under  these  facts  the  assent  of  the  defend- 
ants to  the  account  as  rendered  must  be 
presumed,  and  that  it  was  the  duty  of  the 
court  to  inform  the  jury  that  such  was  the 
law. 

In  Gk)ldsmith  y.  Latz,  96  Va.  680,  32 
8.  £.  483,  it  was  held  error  to  refuse  an 
instruction  that  if  the  jury  should  believe 
that  the  plaintiff  received  from  the  defend- 
ants a  statement  of  the  account  between 
them  showing  the  exact  amount  of  com- 
pensation for  his  services,  and  accepted 
the  same  without  complaint  or  objection, 
and  thereafter  continued  for  more  than  a 
year  in  the  employment  of  the  defendants 
without  objection  or  complaint  of  the 
amount  of  profits  awarded  him  in  the  state- 
ment, such  conduct,  without  satisfactory 
explanation,  raises  a  strong  presumption 
that  he  had  agreed  to  the  correctness  of 
such  settlement,  which,  unless  rebutted, 
would  require  a  finding  for  the  defendants. 

Some  courts  seem  to  have  understood  the 
rule  as  meaning  that,  as  between  merchants, 
failure  seasonably  to  object  is  necessarily 
conclusive  of  the  fact  of  an  account  stated; 
though  none  appear  actuallv  to  have  given 
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I  it  so  extreme  an  application.  Their  state- 
ments are  made  in  connection  with  contro- 
versies between  persons  other  than  mer- 
chants, and  in  such  cases  they  hold  that  the 
failure  to  make  objection  is  to  be  regarded 
merely  as  evidence. 

Thus,  in  Anding  v.  Levy,  57  Miss.  51,  34 
Am.  Rep.  435,  it  is  said  that  the  rendi- 
tion of  an  account  and  its  retention  with- 
out objection  will  not,  as  a  matter  of 
law,  render  it  a  stated  account,-  except 
in  transactions  between  merchants;  but  as 
between  other  parties  than  merchants,  such 
circumstance  is  admissible  in  evidence  to 
show  an  implied  admission  and  acquies- 
cence in  its  correctness. 

A  similar  doctrine  seems  to  have  been 
recognized  in  Illinois.  See  McCord  v.  Man- 
son,  17  III.  App.  118;  Mackin  y.  O'Brien, 
33  111.  App.  474;  B.  S.  Green  Co.  v.  Smith, 
52  111.  App.  158;  Peoria  Grape  Sugar  Co. 
V.  Turney,  58  111.  App.  563;  Wcigle  v. 
Brautigam,  74  III.  App.  285.       E.  S.  0. 
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(22  S.  D.  365,  117  N.  W.  1033.) 

Note  —  fraud  —  indorsement  —  bona 
fides. 

1.  The  ofi'er  for  sale  by  a  comparative 
stranger  residing  out  of  the  state,  to  an  in- 
dividual, of  a  note  indorsed  by  him  "with- 
out recourse,"  which  had  been  procured  from 

Note.  —  What  circumstances  are  suffl" 
dent  to  put  a  purchaser  of  negotiable 
paper  on  inquiry,  in  order  to  secure 
rights  of  a  bona  fide  holder, 

I.  Dealing  with  an  agent,  351. 
II.  Dealing  in  partnership  paper,  356. 

III.  Corporation  paper,  359. 

IV.  Paper    held    by    trustees,    adminis- 

trators, and  guardians,  365. 
V.  Husband    and   wife,  367. 
VI.  Purchase  from   stranger,  368. 
VII.  Insolvency   of  prior  parties,  372. 
VIII.  Character,    reputation,    and    busi- 
ness of  indorsor,  373. 
IX.  Date  of  paper,  375. 
X.  Erasures,  marks,  and  defects,  376. 
XI.  "Without  recourse,"  378. 
XII.  Amount  of  discount,  378. 
XIIT.  Knowledge  of  consideration,  380. 
XIV.  Publication  and  notices,  383. 
XV.  Stolen  notes,  385. 
XVI.  Accommodation  paper,  385. 
XVII.  Patents,  385. 
XVIII.  Negotiable      instrument      statutes, 
386. 
XIX.  Summary,  388. 

I.  Dealing  with  an  agent. 

In  the  dipcnssion  of  the  onestion  as  to 
what    circumstances    are    suITicient   to    put 
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the  maker  by  fraud,  at  a  place  other  than 
that  of  the  residence  of  the  maker,  in  whose 
vicinity  are  several  banks,  is  a  circumstance 
calculated  to  arouse  suspicion  in  the  mind 
of  a  prudent  person,  so  that  his  purchase 
without  inquiry  may  destroy  his  bona  fides, 
and  prevent  his  enforcing  the  note  against 
the  maker. 

Same  —  defense  —  benefit. 

2.  The  maker  from  whom  a  note  exe- 
cuted to  cover  the  purchase  price  of  a  horse 
is  fraudulently  obtained  is  not,  in  order  to 
defeat  a  recovery  thereon  by  an  indorsee, 
required  to  show  that  the  sale  was  rescind- 
ed or  the  animal  returned,  where  it  does 
not  appear  that  it  was  ever  delivered  or  ac- 
cepted, or  that  he  had  received  any  benefit 
from  it. 

Witness  —  Impeacliment  -»•  credit. 

3.  The  testimony  of  a  witness  who  is  im- 
peached on  cross-examination  need  not  be 


taken  as  true  by  the  jury,  although  he  is 
not  contradicted,  nor  his  reputation  for 
truth  and  veracity  impeached. 

Note  —  purchase  —  notice. 

4.  A  purchaser  of  a  note  with  actual  no- 
tice of  suspicious  circumstances  sufficient 
to  put  a  prudent  person  on  inquiry  as  to  its 
validity  is  charged  with  notice  of  all  facts 
which  such  inquiries  would  have  elicited. 

Same  —  inquiries  —  sufficiency. 

5.  The  purchaser  of  a  note  from  an  in- 
dorser  who  indorses  "without  recourse** 
may  be  found  not  to  have  fulfilled  his  duty 
in  merely  inquiring  as  to  its  validity  from 
his  indorser,  so  as  to  entitle  him  to  hold 
the  maker  thereon,  where  the  instrument 
was  obtained  from  the  maker  by  fraud,  and 
he  obtained  it  at  a  tempting  discount 

(October   16,  1908.) 


a  purchaser  of  negotiable  paper  on  in- 
quiry, it  will  be  well  to  bear  in  mind  the 
rule  in  Gill  v.  Cubitt,  3  Barn  &  C.  466, 
which  held  that  circumstances  calculated 
to  arouse  the  suspicion  of  a  prudent  man 
must  be  followed  up  and  inquiry  made. 
I'his  was  overruled  in  Crook  v.  Jadis,  5 
lUrn.  &  Ad.  909,  which  held  that  this 
would  destroy  the  commercial  character 
of  the  paper,  and  that  the  circumstances 
must  be  so  strong  that,  if  ignored,  they 
will  establish  bad  faith  on  the  part  of  the 
purchaser.  The  Federal  courts  and  most 
of  the  states  follow  the  latter  doctrine. 
In  some  cases  tiiis  is  affected  by  statute. 

The  fact  that  an  agent  uses  for  his  own 
individual  purpose  paper  belonging  to  his 
principal  will  not  put  the  purchaser  on 
inquiry,  where  the  purchaser  has  no  knowl- 
edge of  such  misuse,  or  where  the  paper 
itself  docs  not  show  that  fact. 

A  note  broker  used  as  collateral  for  his 
own  debt  a  customer's  note  held  for  dis- 
count, and  prior  thereto  one  of  the  makers 
had  called  at  plaintifT's  bank  and  vouched 
for  the  broker.  It  was  held  that  there 
were  no  suspicious  circumstances  that 
would  put  the  bank  on  inquiry.  Hamil- 
ton Nat.  Bank  v.  Upton,  100  App.  Div. 
]06,  91  N.  Y.  Supp.  475.  In  this  case 
the  court  said:  "Though  he  may  have 
been  negligent  in  taking  the  paper,  and 
omitted  precautions  which  a  prudent  man 
would  have  taken,  nevertheless,  unless  he 
acted  mala  fide,  his  title,  according  to 
settled   doctrine,   will    prevail." 

And  the  fact  that  a  broker  (who  mis- 
applied the  proceeds  of  a  note  left  with 
him  to  be  discounted)  kept  an  account  "as 
agent"  with  the  bank  taking  the  paper, 
and  was  known  to  be  embarrassed,  was 
held  insufficient  to  put  the  bank  on  in- 
quiry, although  the  broker  used  this  paper 
as  collateral.  Farmer's  &  C.  Nat.  Bank 
V.  Noxon,  45  N.  Y.  702. 

And  the  fact  that  a  note  for  which 
a  bank  clerk  exchanged  townslnp  orders 
given  to  the  township  treasurer  individnal- 
Iv,  bv  a  purchaser  at  a  tax  sale,  was  held 
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insufficient  to  put  him  on  inquiry.  Chap- 
man V.  Remington,  80  Mich.  552,  46  N.  W. 
34.  In  tliis  case  the  court  said:  "It  cannot 
be  said  that  this  was  suflicicnt  to  put  the 
plaintilT  upon  inquiry  as  to  how  Mr.  VVen- 
ban  procured  the  note,  and  that  a  failure 
to  make  this  inquiry  was  evidence  of  bad 
faith." 
I  Brokers  were  customers  of  a  bank,  and 
held  a  note  of  their  clients  which  they 
used  at  the  bank  as  a  collateral  renewal 
of  their  own  note,  and  subsequently  used 
two  other  similar  notes  to  take  up  tliis 
collateral.  On  a  suit  on  the  latter  by 
the  bank,  it  was  claimed  that  these  brokers 
held  these  notes  only  for  discount.  It  was 
held  that  the  bank  was  not  put  on  inquiry, 
as  the  brokers'  concern  was  a  customer  of 
the  bank  and  this  was  an  ordinary  trans- 
action. American  Exch.  Nat.  Bank  v.  New 
York  Belting  &  Packing  Co.  148  N.  Y.  698, 
43  N.  E.  168. 

A  county  treasurer  who  was  also  a  bank 
cashier  was  pressed  to  settle  with  the 
state  comptroller,  and  gave  him  a  New 
York  draft,  drawn  by  him  as  cashier,  on 
the  bank's  correspondent,  which  was  paid. 
The  cashier  absconded,  and  his  bank 
brought  suit  to  have  the  state  refund  the 
mone3^  It  was  held  that  the  comptroller 
was  not  put  on  inquiry  as  to  whether  or 
not  the  cashier  was  using  the  bank's 
money  to  pay  his  own  debts.  Goshen  Nat. 
Bank  v.  State,  141  N.  Y.  379,  36  N.  E^  316. 

A  grain  firm  sent  by  its  cashier  its 
$10,000  draft  on  New  York  to  a  bank,  to 
be  deposited.  The  cashier  retained  the 
$10,000  draft,  and  exchanged  it  for  a  New 
York  draft  made  by  the  bank  to  the  order 
of  a  fictitious  person.  The*  exchange  clerk, 
as  the  transaction  was  out  of  the  common 
run,  consulted  with  one  of  the  vice  presi- 
dents, who  authorized  the  exchange.  The 
name  of  the  fictitious  party  was  forged 
and  both  drafts  were  paid.  In  an  action 
by  the  grain  firm  against  this  bank  for 
tiie  amount  of  tlie  draft,  it  was  held  that 
Riispicion  of  defecjt  of  title,  or  knowledge 
of    circumstances    that    would    excite    sus- 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Union  County  in 
defendants'  favor  in  an  action  brought  to 
recover  upon  a  promissory  note.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alan  Bogrue,  Jr.,  and  H.  H. 
Wallace  for  appellant. 

Messrs.  Ericson  &  Stickney  and  Keith 
&  Keithy  for  respondents: 

The  transferee  must  show  that  he  pur- 
chased the  note  in  good  faith. 

Knowlton  v.  Schultz,  6  N.  D.  417,  71 
N.  W.  651;  Kirby  v.  Berguin,  15  S.  D. 
444,  90  N.  W.  856;  Giberson  v.  Jolley,  120 
Ind.  301,  22  N.  E.  300;  Canajoharie  Nat. 
Bank  ▼.  Diefendorf,  123  N.  Y.  101,  10 
L.R.A.  676,  25  N.  E.  402;  Shirk  v.  Neible, 
156  Ind.  66,  83  Am.  St.  Rep.  150,  59 
N.  K  281;  Ray  v.  Baker,  165  Ind.  74,  74 


N.  E.  619;  Kenny  v.  Walker,  29  Or.  41,  44 
Pac.  501. 

Corson,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  instituted  by  the  plain- 
tiff as  second  indorsee  of  a  promissory 
note,  alleged  to  have  been  executed  by  the 
defendants  to  one  Henry  Lefebure,  for 
the  sum  of  $800,  with  interest  at  the  rate 
of  6  per  cent  per  annum,  payable  July  1, 
1906,  to  recover  from  them  the  amount 
due  thereon.  Verdict  and  judgment  being 
in  favor  of  the  defendants,  the  plaintiff  has 
appealed. 

The  complaint  is  in  the  usual  form,  and 
after  alleging  the  execution  of  the  note, 
and  giving  a  copy  of  the  same,  the  plaintiff 
alleges:  "That  after  the  execution  and  de- 


picion  in  the  mind  of  a  prudent  man, 
would  not  defeat  the  bank's  title.  There 
was  no  bad  faith.  Lampson  v.  Illinois 
Trust  k  Sav.  Bank,  62  111.  App.  371. 

In  Peckham  v.  Hendren,  76  Ind.  47,  it 
was  said  it  was  claimed  "that  as  the  payee 
lived  in  a  distant  state,  the  appellant 
should,  before  buying  the  note,  have  in- 
quired into  the  circumstances  under  which 
it  was  given.  The  law  imposed  upon  him 
no  such  burden.  He  had  a  right  to  assume 
that  the  note  was  valid,  and  founded 
upon  a  valid  consideration."  The  court 
must  have  meant  "maker"  when  it  used 
"payee,"  as  the  note  was  made  in  Indiana, 
payable  to  a  New  York  company,  in- 
dorsed there  to  its  president,  and  indorsed 
and  guaranteed  by  him  to  another  resident 
of  New  York,  who  brought  suit,  and  who 
claimed  to  know  nothing  of  the  consider- 
ation. It  was  claimed  that  as  the  cor- 
poration vras  bound  by  the  acts  of  its 
agent,  the  president,  the  guarantor,  was 
also  bound.  The  court  said:  "But  Newton 
was  not  the  agent  of  Preston,  the  presi- 
dent of  the  company,  nor  were  his  acts  the 
acts  of  Preston;  nor  would  the  latter, 
simply  because  he  was  the  president  of  the 
company,  be  chargeable  with  notice  of 
the  acts  of  Newton  when  transacting  busi- 
ness for,  and  as  the  agent  of,  said  company. 
Notwithstanding  the  fact  that  Preston  was 
president  of  the  company,  it  had  the  right 
to  sell,  and  he  to  buy,  any  note  which 
belonged  to  it;  and,  in  buying  the  note  in 
suit,  Preston  would  not  be  acting  as  its 
president,  but  for  himself." 

And  the  fact  that  the  holder  of  a  note 
was  an  attorney  at  law  was  held  not  suf- 
ficient to  put  the  purchaser  of  the  note 
on  inquiry  as  to  whether  or  not  he  held 
the  note  as  agent  for  collection,  or  held 
it  in  his  own  right.  Greneaux  v.  Wheeler, 
6  Tex.  515. 

And  where  a  note  made  by  a  farmer  was 
written  upon  tracing  paper,  and  it  did 
not  appear  whether  the  payee  was  a  cor- 
poration, firm,  or  individual,  and  the  plain- 
tiff purchased  it  without  evidence  as  to 
29  L.R.A.(N.S.) 


the  authority  of  the  agent  to  indorse  it, 
it  was  held  that  the  maker  was  liable 
thereon  to  a  purchaser  for  value,  before 
maturity,  without  notice  of  any  defect, 
even  if  the  maker  misunderstood  the  legal 
effect  of  the  instrument,  or  was  induced 
by  fraudulent  representations  to  execute 
it,  and  this  without  regard  to  the  ques- 
tion of  negligence.  Rowland  v.  Fowler, 
47  Conn.  347. 

And  where  the  directors  of  a  bank  joined 
individually  in  executing  a  note  payable 
to  another  bank,  to  obtain  money,  and  in- 
trusted such  note  to  their  president,  who 
used  it  as  collateral  to  obtain  from  the 
payee  bank  money  for  his  own  use,  it  was 
held  that  the  fact  that  it  was  made  to  the 
order  of  plaintiff  was  not  sufficient  to  put 
plaintiff  on  inquiry.  American  Exch. 
Nat.  Bank  v.  Ulm,  21  Mont.  440,  54  Pac. 
563. 

A  bank  holding  a  note  of  $5,000,  in- 
dorsed by  a  bank  through  its  cashier, 
took  a  renewal  note  of  $10,000,  and  paid 
the  difference  to  the  cashier.  The  new  note 
was  payable  to  Pratt,  the  cashier,  and 
indorsed  "Pratt"  and  the  bank,  by  Pratt, 
its  cashier.  It  was  held  that  the  form  of 
the  indorsements  or  the  amount  did  not 
put  the  indorsee  on  inquiry.  Merchants' 
Nat.  Bank  v.  McNeir,  51  Minn.  123,  53 
N.  W.  178. 

And  in  a  controversy  between  indorsee 
and  indorsers  where  forged  notes  had 
been  negotiated  by  one  bank  to  another, 
indorsed  by  the  president  of  the  bank  in- 
dividually, it  was  held  that  the  magnitude 
of  the  transactions  would  not  necessarily 
put  the  indorsee  on  inquiry,  where  each 
was  plausibly  and  reasonably  explained  by 
the  president  of  the  bank.  State  ex  rel. 
Carroll  v.  Corning  Sav.  Bank,  139  Iowa, 
338,  115  N.  W.  937. 

And  where  a  debtor  owed  a  wine  firm 
$5,000,  and  brought  to  them  two  Bank  of 
England  notes,  one  for  £500  and  one  for 
£200,  and  offered  them,  requesting  that 
they  credit  him  with  the  amount,  and 
I  lend  him  $200  of  the  same,  it  was  held 
that  the  firm  was  not  bound  to  make  in- 
23 
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livery  of  the  said  note,  and  before  the 
maturity  thereof,  the  said  Henry  Lefebure, 
the  payee  mentioned  in  the  said  note,  for 
a  good  and  valuable  consideration,  and  in 
the  usual  course  of  business,  duly  sold, 
indorsed,  and  delivered  to  A.  J.  Struble 
the  said  note;  that  thereafter,  and  before 
the  maturity  of  said  note,  the  said  A.  J. 
Struble,  for  a  good  and  valuable  consider- 
ation, and  in  the  usual  course  of  business, 
duly  sold,  indorsed,  and  delivered  to  this 
plaintiff  the  said  note,  and  said  plaintiff 
is  now  the  legal  owner  and  holder  thereof." 
The  defendants,  in  their  answer,  admit 
that  they  signed  the  promissory  note  in 
question,  together  with  two  other  prom- 
issory notes,  each  in  the  sum  of  $800,  pay- 
able,   respectively,    July    1,    3905,    July    1, 


190G,  and  July  3,  1907,  but  deny  that  any 
of  said  notes,  including  the  note  in  suit, 
were  ever  delivered  to  Henry  Lefebure,  or 
to  any  other  person  for  him,  and  deny  upon 
information  and  belief  that  the  note  in 
this  action  was  ever  indorsed  and  trans- 
ferred for  value  before  maturity  thereof, 
either  to  A.  J.  Struble  or  to  the  plaintiff 
before  named,  and  deny  that  said  note 
described  in  plaintiff's  complaint  was  ac- 
quired by  said  Struble,  or  by  the  plaintiff, 
in  the  ordinary  course  of  business,  and 
deny  that  the  plaintiff  is  now  the  legal 
holder  and  owner  tliereof.  And  the  defend- 
ants allege,  in  substance,  that  said  nofes 
were  never  delivered  to  said  Lefebure,  but 
were  fraudulently  obtained  from  the  de- 
fendant   Carlson,   who    had    the    possession 


quiry,  although  these  bills  had  been  de- 
posited with  this  debtor  as  bailee  by  a 
third  party.  Steinhart  v.  Boker,  34  Barb. 
436.  The  trial  judge  charged  tlie  jury 
that  the  holder  was  not  put  on  inquiry 
if  there  were  no  "suspicious"  circumstan- 
ces.    This  was  held  error. 

But  where  it  is  known  that  an  agent  is 
using  for  his  individual  purpose  paper  be- 
longing to  his  principal,  the  purchaser 
will  be  put  upon  inquiry;  and  the  same 
was  held  where  money  was  paid  to  one 
acting  as  agent. 

A  note  was  purchased  in  a  peculiar  way, 
under  peculiar  circumstances,  and  with 
knowledge  that  the  note  liad  been  issued 
for  some  particular  purpose,  not  disclosed, 
but  that  he  who  had  disposed  of  it  was 
not  the  owner,  and  had  the  right  to  use 
it  as  collateral  merely.  It  was  held  thut 
the  purchaser  was  not  a  bona  fide  liolder. 
Re  Hopper-Morgan  Co.  156  Fed.  525.  This 
was  on  the  ground  that  circumstances  may 
be  such  as  to  impose  an  active  duty  of 
inquiry  and  investigation,  and  if  such 
duty  is  not  performed,  it  may  be  conclusive 
evidence  of  bad  faith;  that  is,  the  law  may 
charge  the  party  with  knowledge  wluch 
was  at  hand,  available,  and  to  which  he 
wilfully  shut  his  eyes;  that  is,  he  might 
have  known  the  truth,  ought  to  have  known 
the  truth,  had  good  reason  to  suspect  the 
truth,  and  did,  but  wilfully  r«:[uded  to  be- 
come fully  acquired  with  it. 

And  where  it  was  the  custom  of  brok- 
ers in  London  to  mix  their  customers' 
bills  with  their  own,  and  discount  them 
all  at  once,  it  was  held  to  be  a  proper 
question  for  the  jury  whetlier  a  holder  of 
such  a  bill,  who  had  taken  it  in  this  man- 
ner, took  the  same  with  due  care  and 
caution,  and  in  the  ordinary  course  of 
business.  Foster  v.  Pearson,  1  Cromp. 
M.  &  R.  849. 

A  draft  was  made,  and  the  acceptor  signed 
"agent."  It  was  held  that  the  holder  was 
put  on  inquiry  only  as  to  the  authority  of 
the  agent  to  accept.  Weeks  v.  Fox,  3 
Thomp.  &  C.  354. 

Where  a  managing  agent  having  power 
to  indorse  commercial  paper  for  an  associa- 
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tion  indorsed  it  for  the  accommodation  of 
a  third  party,  it  was  held  that  a  purchaser 
of  such  pap^,  having  the  suspicions  of  a 
prudent  man,  would  be  required  to  inquire 
as  to  the  agent's  power.  Following  Ham- 
ilton V.  Marks,  62  Mo.  78,  14  Am.  Rep. 
391,  overruled  in  63  Mo.  167;  Edwards  v, 
Thomas,  2  Mo.  App.  282. 

And  a  bank's  knowledge  that  an  agent 
had  paper  properly  indorsed,  which  was  to 
be  negotiated  for  the  principal,  was  held  to 
put  it  on  inquiry,  although  subsequently, 
at  the  time  of  purchase,  the  agent  claimed 
the  right  to  negotiate  the  same  for  his 
own  use.  Merchants'  &  M.  Nat.  Bank  v. 
Ohio  Valley  Furniture  Co.  67  W.  Va.  025,  70 
L.R.A.  312,  50  S.  E.  880. 

The  treasurer  of  an  association  sold  a 
mortgage  note  belonging  to  the  association, 
and  payable  to  the  treasurer,  and  the  sale 
was  made  to  take  up  his  individual  debt. 
It  was  held  that  the  purchaser  was  put 
upon  inquiry.  Wisconsin  Yearly  Meeting 
v.  Babler,  315  WMs.  289,  91  N.  W.  678.  In 
this  case  the  note  was  non -negotiable  be- 
cause it  provided  for  entering  a  confession 
judgment. 

And,  where  brokers  received  from  a  presi- 
dent of  a  bank  its  draft  to  pay  his  margins 
on  stocks,  and  the  draft  was  on  the  bank 
funds,  it  was  held  that  the  brokers  were 
put  on  inquiry,  as  to  the  authority  of  the 
president  of  the  bank  to  use  such  draft 
for  his  own  purpose.  Lamson  v.  Beard,  45 
L.R.A.  822,  36  C.  C.  A.  56,  94  Fed.  30. 

In  Hathaway  v.  Delaware  County,  303 
App.  Div.  170,  93  X.  Y.  Supp.  436,  an  ex- 
county  treasurer  forged  the  name  of  the 
treasurer  to  a  county  note,  and  a  bank 
gave  him  a  draft,  payable  to  the  treasurer, 
who  accepted  the  same  as  a  credit  on  the 
ex-county  treasurer's  account.  In  an  action 
against  the  county  by  the  bank,  it  was  held 
that  the  face  of  the  draft  was  not  notice 
suflicient  to  put  the  treasurer  upon  in- 
quiry as  to  the  truth  of  the  holders  claim 
that  he  had  purchased  the  draft.  Thi«  was 
reversed  in  385  N.  Y.  308,  13  L.R.A.(N.S.) 
273,  313  Am.  St.  Rep.  909,  78  N.  E.  353,  on 
the  ground  that  the  former  treasurer  had 
no   apparent   title,  to   the  draft,  oim]   wa» 
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of  the  same  for  these  dcfGiidnnts,  by  one 
Headley,  agent  of  the  said  Lefebure,  and  by 
him  delivered  to  the  said  I/efebure  without 
the  consent  of  the  said  defendants.  At 
the  close  of  the  evidence  the  plaiutiflf  moved 
for  the  direction  of  a  verdict  in  his  favor, 
and  against  the  defendants,  upon  the 
grounds:  (1)  <rhat  the  evidence  in  the 
case  shows  that  A.  J.  Struble,  tlie  first 
indorsee  of  the  note,  was  a  bona  fide  holder 
of  the  note  in  good  faith  and  for  value,  in 
the  usual  course  of  business,  without  notice 
of  any  infirmity  or  any  defense  to  the  said 
note;  (2)  that  the  plaintiff  is  a  bona  fide 
holder  and  owner  of  said  note,  having  re- 
ceived the  same  from  said  Struble,  and 
having  paid  a  valuable  and  fair  consider- 
ation therefor  in  the  usual  course  of  busi- 


ness, and  without  notice  or  information 
of  any  infirmity  or  defense  to  the  said 
note;  (3)  that  the  note  in  suit  was  given 
in  part  payment  of  the  purchase  price  of  a 
stallion;  tliat  the  evidence  shows  that  said 
stallion  was  delivered  to  one  Bredall,  one 
of  the  defendants  in  this  action,  at  about 
the  time  the  notes  were  executed  to  said 
liCfcbure;  that  the  said  Bredall  has  con- 
tinually kept  the  said  horse  on  his  premi- 
ses, without  any  arrangement  being  made 
therefor  between  him  and  the  said  Lefe- 
bure; that  the  evidence  in  the  case  shows 
that  neither  of  the  defendants  had  in  any 
way  attempted  to  rescind  the  said  contract 
and  return  said  stallion  to  the  said  Jjcfe- 
bure,  for  which  the  said  note  was  given; 
that   there   is   no   evidence   in   the  case  to 


only  an  agent  of  the  bank  for  the  purpose 
of  delivering  it  to  the  county;  and  the 
draft  imported  on  its  face  that  the  money 
was  the  property  of  the  bank. 

An  agent  of  a  foreign  firm,  having  au- 
thority to  indorse  checks  received  for  de- 
positing in  bank'  for  the  principal,  in- 
dorsed checks  and  deposited  them  with  his 
brokers  for  collection,  and  used  the  pro- 
ceeds for  speculation.  It  was  held  that 
the  bank  collecting  these  checks  and  paying 
the  proceeds  to  the  brokers  was  not  liable 
to  the  principal,  as  these  checks  were  not 
forged  under  the  New  York  negotiable  in- 
struments law  1897,  chap.  612,  §  42.  But 
it  was  said  the  brokers  would  be  liable 
if  sued,  as  they  were  put  on  inquiry,  know- 
ing the  indorser  was  only  the  agent  of  the 
principal.  Salen  v.  Bank  of  State,  110  App. 
Div.  636,  97  N.  Y.  Supp.  361. 

A  draft  was  made,  signed  by  an  insur- 
ance adjuster,  "upon  acceptance,"  direct- 
ing that  a  bank  pay  the  beneficiary  named 
for  losses.  This  was  accepted  by  the  in- 
surance company,  through  the  president. 
Another  bank  paid  the  beneficiary,  the  party 
introducing  him  also  indorsing.  Payment 
was  stopped  on  account  of  fraud  of  benefici- 
ary. In.  an  action  by  the  bank  against  the 
acceptor,  it  was  held  that  ignorance  of  the 
financial  condition  of  the  indorsers,  and 
the  address  of  the  beneficiary,  the  condi- 
tion "upon  acceptance,*'  and  that  the  drawer 
was  known  to  be  an  agent,  imposed  in- 
quiry on  the  part  of  the  bank.  Royal  Bank 
V.  German- American  Ins.  Co.  58  Misc. 
563,  109  N.  Y.  Supp.  822.  The  fact  most 
relied  upon  was  that  the  draft  was  not  un- 
eonditional.  ^ 

An  attorney  receiving  insurance  policies 
for  his  client,  a  business  man,  gave  his 
rh«ck  to  the  insurance  .'^qjent,  signed,  * 'Roch- 
ester k  Charlotte  Turnpike  Co.  ^L  H.  Brigps, 
*»«visurer."  It  was  he  I'd  that  the  check 
gave  notice  of  a  suspicious  fact,  and  invited 
inquiry.  Rochester  &  C.  Turnp.  Road  Co. 
V.  Paviour,  164  N.  Y.  281,  52  L.R.A.  790, 
58  N.  E.  114. 

The  cashier  of  a  bank  gave  his  individual 
note  for  his  individual  debt,  and  indorsed 
it  in  his  nnn»«*.  "cashier."  It  waa  held  the 
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form  of  the  paper  carried  notice  to  a  pur- 
chaser of  a  possible  want  of  power  to  make 
the  indorsement,  and  wns  sufficient  to  put  him 
on  his  guard.  West  St.  Louis  Sav.  Bank  v. 
Shawnee  County  Bank  (West  St.  Louis 
Sav.  Bank  v.  Parmalee)  95  U.  S.  557,  24 
L.  ed.  490. 

And  where  the  indorsee  of  notes  indorsed 
them  back  to  the  payee  "for  collection,"  a 
subsequent  indorsee  was  held  to  be  put  on 
inquiry  in  regard  to  title.  Merchants'  Nat. 
Bank  v.  Hanson,  33  Minn.  40,  53  Am.  Rep. 
5,  21  N.    W.  849. 

A  purchaser  of  a  note  was  held  put  on 
inquiry  where  the  payee  had  the  word  "at- 
tornev"  suffixed  to  his  name.  Hazeltine  v, 
Kecnan,  54  W.  Va.  600,  102  Am.  St.  Rep. 
953,  40  S.  E.  600. 

And  the  receipt  of  a  check  signed,  "Agent 
Glass  Buildings,"  in  payment  of  an  individ- 
ual debt,  was  held  sufficient  to  put  the  re- 
ceiver on  inquiry  as  to  the  power  of  the 
agent  to  use  the  fund.  Gerard  v.  McConn- 
ick,  130  N.  Y.  201,  14  L.R.A.  234,  29  N. 
E.  115. 

And  the  indorsement  of  a  bill,  "per  pro- 
curation," was  held  to  put  upon  tlie  in- 
dorsee the  duty  of  ascertaining  that  the 
indorser  acted  within  his  authority.  Alex- 
ander V.  Mackenzie,  6  C.  B.  766. 

And  the  same  was  held  in  regard  to  an 
acceptance.  Attwood  v.  Munnings,  7  Barn. 
&  C.  278,  4  Eng.  Rul.  Cas.  364. 

A  commissioner  made  a  court  sale,  and 
took  a  note  payable  to  himself,  and  filed 
it  with  the  clerk  of  the  court.  The  clerk 
procured  the  payee  to  indorse  the  note  so 
he  could  collect  it,  and  then  sold  it  to 
a  party  to  whom  he  was  largely  indebted, 
and  who  knew  that  it  had  been  taken  in 
the  sale.  It  was  held  that  he  was  put  on 
inquiry  as  to  the  authority  to  negotiate 
the  note.  Bunting  v.  Ricks,  22  N.  C.  (2 
Dev.  &  B.  Eq.)   330,  32  Am.  Dec.  699. 

And  where  a  note  was  payable  to  the 
order  of  the  makers,  and  indorsed  by  thein, 
and  then  acci<lentally  loft  in  a  broker's  of- 
fice, it  was  held  that  the  officers  of  a  bank, 
rcocivinnr  such  note  front  the  broker,  with- 
out mi'.kinp  any  advances  thereon,  but  sim- 
ply  as   collateral   for   a   previous    demand 
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shovr  that  the  defendants  in  this  action  have 
in  any  way  been  damaged  by  the  purchase 
or  sale  of  the  said  stallion,  or  by  giving 
the  said  note  in  suit.  This  motion  was  de- 
nied by  the  trial  court,  and  its  ruling  ex- 
cepted to.  It  is  contended  by  the  plain- 
tiff that  the  court  erred  in  denying  the 
motion  for  the  direction  of  a  verdict  on  the 
grounds  stated,  and  this  presents  the  prin- 
cipal question  to  be  considered  on  this 
appeal. 

Evidence  was  introduced  by  the  defend- 
ants tending  to  prove  that,  in  the  fall  of 
1003,  Henry  Lefebure,  who  was  named  as 
the  payee  in  the  note,  was  engaged  in  the 
business  of  importing  and  selling  horses, 
mostly  Belgian  stallions;  that  some  time 
previous  to  December  15,  1903,  he  entered 


into  a  contract  with  twenty-four  farmers 
in  Union  county  to  sell  to  them  a  Belgian 
stallion,  known  as  "Bristol,"  for  the  siun 
of  $2,400;  that  on  December  15th  there 
was  a  meeting  of  a  number  of  the  signers 
of  the  contract,  and  three  notes  were  exe- 
cuted by  nineteen  of  the  persons  who  had 
signed  the  contract;  that  it  was  agreed 
between  Lefebure  and  the  parties  who 
signed  the  notes  that  the  notes  should  not 
be  delivered  until  signed  by  twenty-four 
responsible  farmers  of  said  Union  county, 
and  that  the  notes  should  be  left  with  the 
defendant  Carlson,  and  should  have  no 
validity  as  notes,  nor  be  delivered  to 
Lefebure,  until  signed  by  the  twenty- 
four  persons  designated;  that  one  Head- 
ley,    who    was    the    agent    of    Lefebure, 


loan,  and  not  indorsed  by  the  broker,  should 
have  been  on  their  guard,  and  inquired  as  to 
the  title.  Merriam  v.  Granite  Bank,  8  Gray, 
254. 

And  where  a  trust  deed  had  been  released 
to  the  extent  of  one  half  tlie  property 
securing  the  same,  on  the  payment  of 
$4,000,  to  be  credited  on  the  original  note, 
it  was  held  that  a  purchaser  of  this  note 
was  put  on  inquiry,  especially  where  his 
attorney  had  knowledge  of  this  payment. 
Hulbert  v.  Douglas,  94  N.  C.  122. 

Under  S.  D.  Rev.  Code,  §  2452,  providing 
that  every  person  who  has  actual  notice  of 
circumstances  sufficient  to  put  a  prudent 
man  upon  inquiry  as  to  a  particular  fact, 
and  who  omits  to  make  such  inquiry  with 
reasonable  diligence,  is  deemed  to  have 
constructive  notice  of  the  fact  itself,  it 
was  held  that  where  the  agent  of  the  plain- 
tiff in  the  purchase  of  the  note  had  knowl- 
edge that  the  note  was  procured  by  fraud, 
the  plaintiff  was  put  upon  inquiry.  Roch- 
ford  V.  Barrett,  22  S.  D.  83,  115  N.  W. 
622.  See  McBain  v.  Seligman,  58  Mich. 
294,  25  N.  W.  197,  subd.  IV.;  Clarke  Nat. 
Bank  v.  Bank  of  Albion,  52  Barb.  592,  subd. 
IX,;  Pope  V.  Bank  of  Albion,  57  N.  Y. 
126,  subd.  IX. 

II.  Dealing  in  partnerahip  paper. 

A  person  who  discounts  paper  appearing 
to  bind  a  partnership,  with  the  knowledge 
that  a  partner  is  applying  the  security  of 
the  firm  to  his  individual  use,  and  is  ap- 
parently exceeding  his  authority,  and  there- 
by committing  a  fraud  on  the  other  part- 
ners, is  held  to  be  put  upon  inquiry. 

So,  one  who  discounted  a  draft,  knowing 
that  a  firm's  indorsement  thereon  was  not 
made  in  the  usual  course  of  business,  was 
held  bound  to  inquire  as  to  the  autliority 
to  make  the  indorsement.  Bank  of  Ver- 
gennes  v.  Cameron,  7  Barb.  143. 

A  bank  agreed  to  advance  a  party 
money  on  his  procuring  an  acceptance  by 
a  firm,  and  a  bill  was  written.  This  was 
returned  by  the  borrower  to  the  bank  with 
such  acceptance.  The  cashier  knew  that 
the  money  was  for  the  use  of  the  borrower. 
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It  was  held  that  inquiry  should  have  been 
made  as  to  the  authority  of  the  party  ac- 
cepting to  act  for  a  firm.  Bloom  v.  Helm, 
53  Miss.  21. 

And  where  notes  were  made  by  a  mem- 
ber of  a  firm  without  the  knowledge  of 
the  other  member,  and  without  his  consent, 
and  the  party  selling  the  same  was  known 
to  be  insolvent,  it  was  held  that  a  party 
who  discounted  the  notes  relying  on  the 
standing  of  the  other  partner  was  put 
upon  inquiry.     Roth  v.  Colvin,  32  Vt.  125. 

And  in  Dickson  v.  Primrose,  2  Miles  (Pa.) 
366,  it  was  said  that  a  payee  could  not  re- 
cover on  a  bill  made  by  a  firm  in  St.  Louis 
on  a  Pennsylvania  firm,  which  was  executed 
anc^  accepted  in  the  name  of  each  firm, 
by  one  person,  who  was  a  member  of  both 
firms,  and  who  used  the  bill  for  his  own 
debt.  This  would  put  an  indorsee  on  proof 
of  good  faith. 

The  purchaser  of  a  note  was  held  put 
on  inquiry  where  the  maker  executed  it  in 
his  own  name,  payable  to  his  firm,  and  in- 
dorsed it  in  the  firm's  name,  and  had  it 
discounted  to  his  own  credit  in  bank. 
Brown  v.  Petti t,  178  Pa.  37,  34  L.R.A.  723, 
56  Am.  St.  Rep.  742,  35  Atl.  865. 

And  where  the  maker  of  a  note  indorsed 
by  a  firm  had  it  discounted,  it  was  held 
that  tlie  purchaser  should,  at  its  peril,  as- 
certain the  authority  of  one  partner  to 
sign  the  firm's  name  for  accommodation. 
Lemoine  V.  Bank  of  North  America,  3  Dill, 
44,  Fed.  Cas.  No.  8,  240. 

A  person  taking  a  note  indorsed  by  a 
member  of  a  firm,  in  the  firm  name,  in 
payment  of  an  individual  debt  of  such  mem- 
ber, was  held  required  to  inquire  as  to  the 
authority  of  sitch  member  to  use  the  firm's 
name  for  such  purpose.  New  York  Fire- 
men Ins.  Co.  V.  Bennett,  5  Conn.  574,  13 
Am.  Dec.  109. 

And  where  a  note  was  in  the  h-^ids  of 
the  maker,  and  indorsed  by  one  par'\ner  in 
the  name  of  his  firm,  the  party  thi\t  dis- 
counted the  note  for  the  maker  wa^V  ^^^d 
presumed  to  know  that  the  indorsers'.were 
only  sureties.  He  was  bound,  under  law, 
to  inquire  into  the  character  of  th^  in- 
dorsement, and  as  to  the  authority  of  the 
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tiked  permission  of  Carlson  to  make  a 
copy  of  the  names  upon  the  notes,  for 
th«  purpose  of  ascertaining  how  many 
of  the  persons  who  had  signed  the 
cDDtract  had  signed  the  notes;  that  he, 
after  looking  over  the  notes,  and  without 
the  consent  or  permission  of  Carlson,  placed 
them  in  his  pocket,  refusing  to  return  them 
to  Carlson  when  requested,  and  retained 
the  notes,  and  immediately  left  Carlson's 
house  with  the  notes.  It  is  quite  clear 
that  the  jury  was  warranted  by  the  evi- 
ience  in  finding  that  the  notes  were  never 
iehvered  to  Lefebure  or  his  agent,  Headley, 
md  that  they  were  fraudulently  obtained 
lom  the  possession  of  Carlson.  The  note 
fl  controversy,  therefore,  being  fraudulent 
n  its  inception,  the  burden  was  upon  the 


plaintiff  to  show  that  he  was  a  purchaser 
in  good  faith  for  value,  and  without  notice, 
in  the  regular  course  of  business.  Lan- 
dauer  v.  Sioux  Falls  Improv.  Co.  10  S.  D. 
205,  72  N.  W.  467;  McGill  v.  Young,  16 
S.  D.  360,92  N.  W.  1066;  Kirby  v.  Berguin, 
]5  S.  D.  444,  90  N.  W.  856;  Canajoharie  Nat. 
Bank  v.  Diefendorf,  123  N.  Y.  191,  10 
L.R.A.  676,  25  N.  E.  402. 

Plaintiff  introduced  evidence  tending  to 
prove  that,  some  time  before  the  note  in 
controversy  in  this  action  became  due,  the 
same  was  purchased  by  said  Struble  of  the 
said  Lefebure,  and  that  he  paid  the  said 
Lefebure  therefor  the  sum  of  $425  in  cash, 
and  a  team  of  driving  horses  valued  at 
about  $350,  the  note  being  indorsed  by  said 
Lefebure    "without   recourse;"   that   subse- 


tartner  in  the  premises,  or  take  the  note 
it  bis  peril    Hendrie  v.  Berkowitz,  37  Cal. 

13,  99  Am.  Dec.  251. 

And  where  a  note  appeared  to  be  signed 
J  a  firm  as  surety,  a  party  taking  the 
aper  as  indorsee  was  held  to  have  such 
otice  that  he.  was  put  on  inquiry  as  to 
whether  the  note  had  been  given  in  the 
:>or$e  of  partnership  business.  Marsh  v. 
hompson  Nat.  Bank,  2  111.  App.  217. 

A  note  was  made  by  the  Marine  Lumber 
ODipany  by  its  president,  and  payable  to 

firm  of  which  the  president  was  a  mem- 
(r,  and  by  him  indorsed  in  the  firm's 
«ffle.  It  was  held  the  duty  of  a  pur- 
haser  to  ascertain  the  indorser's  authority, 
liird  Nat.   Bank   v.    Marine   Lumber   Co. 

*  Minn.  65,  46  N.  W.  145. 

And  where  a  bank  prevailed  upon  the 
rawer  of  a  protested  check  to  give  a  note 
» the  name  of  a  firm,  to  take  up  the  check, 
vas  held  that  the  bank  was  put  on  in- 
wry  as  to  the  authority  of  a  member  of 
1^  firm  to  execute  a  firm  note  for  his 
»iividual  debt.  Union  Nat.  Bank  v.  Un- 
irhill,  21  Hun,  178. 

'4rid  where  a  note  was  payable  to  the 
aker's  order,  and  indorsed  by  him,  and 
»  by  a  member  of  a  firm,  in  the  firm's 
une,  but  not  in  the  course  of  partnership 
u^ine^is,  it  was  held  that  if  the  indorsee 
ul  reasonable  cause  to  believe  that  the 
W  member  of  the  firm  did  not  consent 
'  the  indorsement,  he  would  be  put  on 
quiry.  Bank  v.  Rider,  58  N.  H.  512. 
lis  case  followed   Wa^yner  v.   Freschl,   56 

•  H.  495.  which  held  that  when  one  part- 
^  in  a  firm  borrowed  money,  representing 
•t  it  was  for  the  use  of  the  firm,  and 
'^e  a  note  of  the  firm  therefor,  without  the 
1*»Ipd|pe  of  his  copartners,  but  appro- 
bated the  money  to  his  own  use,  the  firm 
^M  be  liable,  unless    the  creditor  knew 

^^  reasonable  ground  to  believe  the 
oney  n^s  not  borrowed  for  the  use  of 
t  firm,  or  the  circumstances  were   such 

^  put  him  upon  inquiry,  and  he  neg- 
^  to  inquire. 

A  power  of  attorney  was  made  by  A, 
■tborizing  B  to  draw  notes  in  the  name 

•^    He  made  a  note  of  this  kind,  pay- 
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able  to  a  firm  of  which  he  was  a  member, 
and  then  indorsed  the  note  in  the  firm 
name,  to  pay  his  own  debt.  This  was  held 
to  be  out  of  the  ordinary  course  of  busi- 
ness, and  to  put  the  holder  on  inquiry. 
Stainer  v.  Tysen,  3  Hill,  279.    ' 

A  firm  name  was  "Empire  Garden;"  one 
of  the  firm  borrowed  some  money  for  his 
individual  use,  and  gave  a  note,  signing 
it,  "Iba  &  Green,"  the  names  of  the  mem- 
bers of  the  firm.  It  was  held  that  the  use 
of  a  firm  name  differing  from  that  required 
by  the  partnership  articles,  and  not  in  com- 
mon use,  required  an  inquiry  as  to  the 
authority  of  the  party  using  the  same. 
Lucker  v.  Iba,  54  App.  Div.  566,  66  N.  Y. 
Supp.  1019. 

And  the  holder  of  a  bill  was  held  put 
upon  inquiry,  where  it  was  made  by  one 
of  a  firm,  in  the  firm's  name,  and  indorsed 
by  him  for  his  individual  debt.  Cooper  v. 
McClurkan,  22  Pa.  80. 

A  creditor  taking  a  firm  note  from  a 
partner,  for  his  individual  debt,  is  put 
on  inquiry.     King  v.  Faber,  22  Pa.  21. 

A  bank  discounting  a  note  was  held  put 
on  inquiry,  where  a  partner  made  an  ac- 
commodation indorsement  in  the  firm  name 
on  a  note,  and  used  it  for  personal  pur- 
poses.    Tanner  v.  Hall,  1  Pa.  St.  417. 

And  taking  a  note  as  collateral,  having 
an  indorsement  of  a  firm  made  by  the 
debtor,  was  held  to  put  the  receiver  on  in- 
quiry as  to  the  debtor's  authority  to  in- 
dorse. United  States  Exch.  Bank  ▼.  Zim- 
merman, 113  N.  Y.  Supp.  33. 

And  where  a  member  of  two  firms  made 
a  note,  signed  in  t)ie  name  of  one  firm,  and 
indorsed  in  the  name  of  the  other  firm,  it 
was  held  that  a  bank  discounting  the  note, 
knowing  that  he  was  using  the  firm's  name 
for  his  individual  purpose,  was  put  on  in- 
quiry as  to  his  authority.  Creighton  v. 
Halifax  Bkg.  Co.  18  Can.  S.  C.  140. 

In  Stall  V.  Catskill  Bank,  18  Wend.  478, 
it  was  said :  "If,  therefore,  it  appears  upon 
the  face  of  the  paper,  tlint  tlie  partnership 
name  is  signed  as  a  mere  surety  for  some 
other  person,  the  party  who  takes  the  note 
from  such  person  has  actual  notice  of  the 
fact  that  it  is  not  signed  in  the  ordinary 
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quently  to  the  delivery  of  tbe  same  to  said 
Struble,  but  before  the  maturity  of  the 
note,  said  Struble  indorsed  the  same  to  the 
plaintiff  in  this  action,  "without  recourse," 
he  claiming  that  he  paid  the  sum  of  $800 
therefor,  either  in  caah  or  by  canceling 
certain  indebtedness  of  Struble  to  him,  and 
that  he  took  the  same  for  himself  indi- 
vidually, and  not  on  account  of  his  bank, 
of  which  he  was  president.  It  is  contended 
by  the  defendants  that  both  Struble  and  the 
plaintiff  had  notice  of  sufficient  facts  to 
put  them  upon  inquiry,  as  prudent  men,  as 
to  the  validity  of  the  said  note.  This  was 
evidently  the  view  taken  by  the  trial  court 
in  denying  plaintiff's  motion  for  the  di- 
rection of  a  verdict  in  his  favor,  and  the 
view  evidently  taken  by  the  jury  in  find- 


ing a  verdict  in  favor  of  the  defendants. 
Upon  a  careful  examination  of  the  evidence 
we  are  inclined  to  take  the  view  that  the 
court  was  riglit  in  denying  plaintiff's 
motion,  and  that  there  was  evidence  from 
which  the  jury  might  reasonably  draw  the 
inference  that  neither  Struble  nor  the 
plaintiff  were  purchasers  in  good  faith, 
and  without  notice  of  the  existence  of  any 
defense  to  the  notes,  but  had  knowledge 
of  such  facts  as  would  have  put  prudent 
men  upon  inquiry  as  to  whether  or  not 
there  was  any  defense  on  the  part  of  the 
makers  to  the  note.  The  fact  that  Lefe- 
bure  indorsed  the  note  "without  recourse" 
was  a  circumstance  calculated  to  arouse 
suspicion  in  the  mind  of  a  prudent  person, 
and  the  further  facts  disclosed  by  ihe  evi- 


course  of  partnership  business.  I{e  must, 
therefore,  at  his  peril,  make  the  necessary 
inquiries,  and  ascertain  that  there  was  some 
special  authority  for  one  partner  to  sipjn 
the  partnership  name  as  such  surety,  either 
express  or  implied." 

A  bank  discounting  a  note  was  held  to 
be  put  on  inquiry,  where  the  note  was  made 
by  a  firm  to  a  member,  who  indorsed  it, 
and  procured  another  firm  to  indorse  it  also, 
and  then  had  it  discounted  for  his  own 
benefit.  First  Nat.  Bank  v.  Weston,  25 
App.  Div.  414,  49  N.  Y.  Supp.  542.  This 
was  on  the  ground  that  accommodation  in- 
dorsements by  a  firm  should  put  a  purchas- 
er on  inquiry. 

In  Smith  v.  Weston,  359  N.  Y.  194, 
54  N.  IC.  38,  a  note  was  made  payable 
to  J.  K.  Van  Cam  pen,  administrator,  signed 
by  Geo.  Van  Cam  pen  &  Sons.  It  was  in- 
dorsed first  by  the  administrator  and  then 
by  "Weston  Brother.*?."  A  party  who  re- 
ceived this  note  from  one  of  the  makers 
was  held  to  be  put  on  inquiry  as  to  the 
authority  of  the  firm  indorsement.  In  Sec- 
ond Nat.  Bank  v.  Weston,  161  N.  Y.  520, 
76  Am.  St.  Rep.  283,  55  N.  E.  30S0,  this 
ease  was  distinguished  on  the  ground  that 
the  notes  were  presented  to  the  purchaser 
by  a  party  who  would  not  have  them  in 
his  possession  unless  they  were  accommoda- 
tion paper. 

A  corporate  note  was  made  by  the  secre- 
tary and  president  to  a  third  party,  and 
indorsed  to  a  firm  of  which  the  president 
was  a  member,  and  then  indorsed  by  the 
firm,  and  delivered  by  the  president  to  a 
third  party,  as  collateral  for  cash  advanced. 
It  was  held  that  the  holder  was  not  put  on 
inquiry.  Clieever  v.  Pittsburgh,  R.  &  L.  E. 
R.  Co.  150  N.  Y.  59,  34  L.R.A.  69,  55  Am. 
St.  Rep.  646,  44  N.  E.  701.  On  the  second 
trial,  in  28  App.  Div.  81,  50  N.  Y.  Supp. 
1067,  the  evidence  differed  from  that  on 
the  former  trial.  There  the  extent,  char- 
acter, or  condition  of  the  previous  loan 
was  not  shown.  On  the  new  trial  it  was 
shown  that  when  the  loan  of  {F30,000  was 
asked,  the  borrower  was  owinsj  $75,000, 
and  the  lender  advanced  $30,000  without 
asking  any  questions  as  to  the  unpaid  notes. 
29  L.R.A.(N.S.) 


In  Cheever  v.  Pittsburgh,  S.  &  L.  E.  R. 
Co.  28  App.  Div.  81,  50  N.  Y.  Supp.  1067,  on 
a  new  trial  the  court  directed  a  verdict  for 
plaintiff;  on  appeal,  this  was  reversed,  on 
the  grounds  that  there  were  material  ques- 
tions for  the  jury,  the  court  saying:  "We 
think  all  the  facts  bearing  upon  that  ques 
tion  were  for  the  jury, — ^the  character  an( 
appearance  of  tlie  paper,  upon  its  face; 
its  possession  by  the  railroad  company's 
president;  the  complete  ignoring  of  the  in* 
tervening  indorser,  Bruen;  the  lack  of  in- 
quiry even  as  to  the  corporation  itself,  as 
to  its  bonds;  the  previous  relations  be- 
tween Frost  and  Brooks;  the  speculative 
nature  of  the  former's  business;  his  con- 
stant  borrowing  of  money  from  Brooks  for 
use  in  that  business;  his  large  existing  in- 
debtedness to  Brooks,  matured  and  unpaid; 
the  failure,  under  the  circumstances,  to 
make  the  simplest  and  most  natural  •  in- 
quiries; the  neglect  to  present  or  protest 
the  paper  at  maturity;  and  the  failure  for 
years  thereafter,  without  plausible  excuse, 
to  ask  for  payment." 

But  in  the  following  cases  it  was  held 
that  the  circumstances  connected  with  the 
transaction  did  not  put  the  purchaser  of 
the  paper  on  inquiry: 

So,  where  notes  were  delivered  to  the 
plaintiff,  to  whom  apparently  they  had 
been  delivered  by  the  firm,  as  makers,  in 
the  'Usual  course  of  business,  it  was  held 
that  the  purchaser  was  not  put  on  inquiry 
as  to  the  authority  of  the  firm  signature. 
Second  Nat.  Bank  v.  Weston,  361  N.  Y.  520, 
76  Am.  St.  Rep.  283,  55  N.  E.  1080,  revers- 
ing 31  App.  Div.  403,  52  N.  Y.  Supp.  315. 
It  was  claimed  that  the  firm  signature  was 
fradulently  made  after  the  dissolution  of 
the  firm. 

Notes  were  made  payable  to  a  firm,  and 
then  indorsed  bv  a  member  of  that  firm  to 
a  purchaser,  for  advances  made  to  another 
firm,  of  which  the  indorser  was  also  a 
member.  It  was  held  that  the  purchaser 
was  not  put  on  inquiry  as  to  the  right  of 
a  member  of  the  firm  to  use  its  assets  for 
another.     Walker  v.  Kee,   14  S.  C.  142. 

And  where  partners  indorsed  a  bill  of 
exchange  in   the  course  of  their  business.. 
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dcnce  that  Lcfebure  resided  out  of  the 
fetate,  that  there  were  a  number  of  banks 
in  his  vicinity,  and  in  the  vicinity  of  the 
defendants,  and  that  he  was  comparatively 
a  stranger  in  Centerville,  were  calculated 
to  create  doubts  in  the  minds  of  ordinarily 
prudent  persons  as  to  the  validity  of  this 
note.  Mr.  Struble  and  the  plaintiff  were 
^witnesses  on  the  trial,  and  the  jury 
had  full  opportunity  to  observe  their  de- 
mcanor^  manner  of  testifying,  and  were  the 
proper  judges  of  the  weight  to  be  giveh 
their  testimony.  The  fact  that  no  in- 
quiries were  made  by  either  Struble  or 
plaintiff,  and  the  manner  in  which  they 
answered  the  questions  propounded  to  them 
by  the  attorneys  for  the  defendants,  was 
not  calculated  to  favorably  impress  a  court 


or  jury  as  to  their  good  faith  in  taking 
the  note.  We  have  not  deemed  it  necessary 
to  reproduce  the  evidence  on  the  part  of  the 
plaintiff,  as  no  useful  purpose  would  be 
served  by  the  reproduction  of  the  same  in 
this  opinion. 

The  law  applicable  to  this  case  is  thus 
stated  in  Kirby  v.  Berguin,  supra,  as  fol- 
lows: "As  we  have  seen,  a  party  who  takes 
a  note  procured  by  fraud  from  the  maker 
must  not  only  show  that  he  is  a  purchaser 
for  value  before  maturity,  without  notice, 
but  that  he  purchased  it  in  good  faith. 
If,  therefore,  there  were  circumstances 
connected  with  the  transaction  which  would 
arouse  the  suspicion  of  an  ordinarily  pru- 
dent man,  and  he  failed  to  make  the  inves- 


a  silent  partner  was  held  liable.  Swan  v. 
Staele,  7  East,  210.  Ellenborough,  Ch.  J., 
said:  '*It  would  be  a  strange  and  novel 
doctrine  to  hold  it  necessary  for  a  person 
receiving  a  bill  of  exchange  indorsed  by  one 
of  several  partners  to  apply  to  each  of  the 
other  partners  to  know  whether  he  as- 
sented to  such  indorsement;  or  otherwise, 
that  it  should  be  void.  There  is  no  doubt 
that,  in  the  absence  of  all  fraud  on  the  part 
of  the  indorsee,  such  indorsement  would 
bind  all  the  partners." 

Where  a  banking  partnership  issued  a 
certificate  of  deposit,  and  this  was  taken 
by  another  savings  bank,  started  in  the 
same  room,  and  renewed  from  time  to  time, 
it  was  held  that  if  the  party  receiving  this 
certificate  was  put  on  inquiry  as  to  whether 
the  banking  firm  had  a  deposit  with  the 
savings  bank,  it  would  not  have  affected 
him  as  a  bona  fide  holder,  because  the 
I>ook8  of  the  bank  would  have  shown  a 
large  credit  to  the  banking  firm,  although 
the  credit  was  fictitious.  Citizens'  Sav.  Bank 
y.  Blakesley,  42  Ohio  St.  645. 

In  Union  Nut  A  Bolt  Co.  v.  Doherty, 
.32  Misc.  247,  65  X.  Y.  Supp.  786,  affirmed  in 
32  Misc.  406,  66  N.  Y.  Supp.  405,  it  was 
said:  **0n  account  of  knowing  that  a  firm 
is  engaged  in  the  transportation  business, 
and  failing  to  make  inquiries  as  to  whether 
a  Doie  given  by  the  firm  in  payment  of  a 
bicycle  purchase  was  within  their  usual 
course  of  business,  does  not  constitute  bad 
faith,  not  even  carelessness." 

In  Edwards  v.  Thomas,  66  Mo.  468,  where 
commercial  paper  was  indorsed  by  an  agent 
who  was  the  sole  financial  manager  of  a 
partnership,  and  it  was  claimed  that  the 
indorsement  put  a  purchaser  on  inquiry  as 
to  the  power  of  the  agent,  it  was  held  that 
somethings  more  was  necessary, — "there 
must  be  evidence  of  mala  fides." 

That  a  note  was  drawn  by  Jeremiah  Tay- 
lor Sl  Company  per  E.  Bast,  to  the  order 
of  Emanuel  Bast,  and  indorsed  by  the  lat- 
ter, who  was  a  member  of  the  firm  making 
the  note,  was  held  insufficient  to  put  the 
purchaser  on  inquiry.  Potts  v.  Taylor,  140 
Pa.  601,  21  Atl.  44*3. 

AdPTTis  ivftf^o.  a  note  to  W bitten  &  Com- 
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pany,  of  which  firm  he  was  a  member,  and 
after  the  latter  indorsed  it  he  also  indorsed 
upon  it  the  name  of  another  firm  of  which 
he  was  also  a  member.  The  note  was  sold 
by  a  broker;  it  was  held  that  the  purchaser 
was  not  put  on  inquiry.  Moorehead  v. 
Gilmore,  77  Pa.  118,  18  Am.  Rep.  435. 

And  the  fact  that  the  name  of  a  firm 
constitutes  the  second  signature  to  a  note 
was  held  insufiicient  to  put  a  purchaser  on 
inquiry  as  to  the  liability  incurred  on  the 
consideration.  Union  Nat.  Bank  v.  Neill, 
10  L.R.A.(N.S.)  420,  79  C.  C.  A.  417,  149 
Fed.  711.  This  was  on  the  ground  that  all 
the  signers  of  a  note  were  presumed  to  be 
makers. 

The  fact  that  a  member  of  a  payee  firm 
was  also  president  of  a  bank  that. indorsed 
the  note  after  the  firm  indorsed  the  note  was 
held  insufficient  to  put  the  purchaser  on 
inquiry  as  to  whether  the  note  belonged  to 
the  bank.  Kaiser  v.  First  Nat.  Bank,  124 
C.  C.  A.  88,  41  U.  S.  App.  637,  78  Fed.  281. 
See  Second  Nat.  Bank  v.  Weston,  172  N.  Y. 
250,  64  N.  E.  049,  subd.  XII.;  Bank  of 
Covington  v.  Cannon,  133  Ga.  779,  67  S.  E. 
83,  subd.  XVIII. 

m.  Corporation  paper, 

A  person  taking  corporation  paper  is 
put  upon  inquiry,  where  he  knows  that  such 
paper  is  being  used  for  the  individual  pur- 
poses of  the  indorser. 

So,  the  holders  of  notes  were  held  to 
be  put  on  inquiry  when  they  knew  that 
the  person  who  assumed  to  indorse  them  in 
the  name  of  the  corporation  was  its  treas- 
urer, and  that  the  use  made  was  solely 
for  his  advantage  and  that  of  his  partner. 
Pelton  V.  Spider  Lake  Sawmill  &  Lumber 
Co.  132  Wis.  219,  122  Am.  St.  Rep.  963, 
112  N.  W.  29,  former  trial,  117  Wis.  669, 
98  Am.  St.  Rep.  946,  94  N.  W.  293. 

And,  where  a  trust  company  accepted 
from  its  debtor  a  check  payable  to  a  corpor- 
ation, which  he  indorsed  as  its  president, 
it  was  held  that  the  trust  company  was  put 
on  inquiry  as  to  his  authority  to  negotiate 
such  check,  although  he  and  the  secretary 
owned  all  the  stock  in  the  company.     Ward 
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tigation  suggested  by  these  suspieioDS,  he 
cannot  be  said  to  be  a  purchaser  in  good 
faith." 

The  case  of  Canajoharie  Nat.  Bank  v. 
Diefendorf,  supra,  is  very  analogous  to  the 
case  at  bar;  and,  in  view  of  the  fact  that 
the  motion  for  the  direction  of  a  verdict 
was  denied  by  the  trial  court,  and  verdict 
rendered  in  favor  of  the  defendant,  and 
the  decision  of  the  trial  court  reversed  by 
the  general  term,  and  the  decision  of  the 
latter  court  reversed  by  the  court  of  ap- 
peals, and  that  the  opinion  of  the  court  oi 
appeals  was  the  unanimous  opinion  of  the 
court,  we  have  deemed  it  proper  to  quote 
quite  largely  from  the  same.  The  court, 
after  quite  fully  stating  the  facta  in  the 
case  and  the  evidence,  says:  ''At  the  close 
of  the  evidence,  the  plaintiff  requested  the 


court  to  direct  a  verdict  for  it  upon  lie 
ground  'that  upon  the  undisputed  evidence 
in  the  case,   plaintiff  purchased  the  notn 
before  maturity,   paid  value  therefor,  anc 
without    notice    of    any    facts   oonstitutiog 
a  defense  to  the  notes.'     This  request  wa; 
denied,    and    the    plaintiff    excepted.     The 
trial  court  submitted  the  case  to  the  jury 
under   instruction  that,   if  they  found  tbe 
notes   were    procured    from    Diefendorf  by 
fraud,    and    under    such    circumstances  &3 
would  not  entitle  the  payee  thereof  to  re- 
cover against  him,  then  they  should  coosid^r 
the  further  question  whether  the  plaintiJ 
purchased    said    notes    for    value,    and  la 
good  faith,  and  if  it  did  not,  that  the  de- 
fendant   was    entitled    to    a    verdict.     Tie 
jury  found  for  the  defendant.    Upon  appeil 
the  judgment  entered  on  this  verdict  t«s 


V.  City  Trust  Co.  192  N.  Y.  61,  84  N.  E. 
685,  reversing  117  App.  Div.  130,  102  N. 
Y.  Supp.  50.  The  court  said:  "The  duty 
of  inquiry  extended  to  all  the  facts  and 
defects  suggested  by  the  form  of  the  check, 
and  hence  went  beyond  the  question  of  au- 
thority, and  included  the  rights  of  credit- 
ors." 

And  where  checks  belonging  to  a  corpora- 
tion were  indorsed  by  the  manager,  and 
no  authority  was  shown,  and  they  were 
cashed  b^  a  saloon  keeper  and  deposited  in 
a  bank,  it  was  held  that  the  taker  of  such 
paper  was  put  on  inquiry  as  to  the  au- 
thority to  indorse.  Railway  Equipment  & 
Pub.  Co.  V.  Lincoln  Nat.  Bank,  82  Hun,  8, 
31  N.  Y.  Supp.  44. 

And  an  indorsee  of  a  note  from  an  of- 
ficer of  a  corporation  was  held  put  on  in- 
quiry as  to  the  authority  of  the  officer  to 
make  the  indorsement,  in  Davis  v.  Rock- 
ingham Invest.  Co.  89  Va,  290,  15  S.  E. 
547. 

In  Kipp  V.  Smith,  137  Wis.  234,  118  N. 
W.  848,  it  was  said :  "Can  a  person  be  said 
to  be  a  holder  in  due  course  who,  without 
inquiry,  takes  from  an  officer  of  a  corpora- 
tion, in  payment  of  a  private  debt,  a  ne- 
gotiable note  which  appears  on  its  face  to 
be  the  property  of  the  corporation?  In 
order  to  be  a  holder  in  due  course  he  must 
take  it  'in  the  usual  course  of  business.' 
Is  such  a  transaction  in  the  usual  course 
of  business,  in  view  of  the  principle  that 
one  who  takes  in  payment  of  a  private  debt 
the  promissory  note  of  a  corporation,  ex- 
ecuted by  the  debtor  as  an  officer  of  the 
corporation,  is  charged  with  notice  of  any 
fraud  or  irregularity  that  may  exist  in  its 
execution?" 

And,  one  who  takes  corporation  bonds 
from  its  president  and  treasurer  as  col- 
lateral security  for  their  individual  debt, 
and  who  has  notice  of  a  resolution  authoriz- 
ing an  acceptance  of  their  bid,  on  the  presi- 
dent being  satisfied  with  their  compliance 
with  their  bid,  was  held  to  be  put  on  in- 
quiry as  to  whether  they  had  authority 
to  pledge  the  bonds  for  individual  or  cor- 
porate purposes.  Germania  Safety -Vault  & 
29  L.R.A.(N.S.) 


T.  go.  V.  Boynton,  19  C.  C.  A.  118,  37  I. 
S.  App.  602,  71  Fed.  797. 

So,  where  the  indorser  executes  papti 
in  the  corporation  name,  for  his  own  li^Q- 
efit,  the  holder  of  such  paper  will  be  pul 
upon  inquiry. 

A  president  of  a  bank  certified  checks 
drawn  on  the  bank  by  himself.  It  was  heU 
that  any  holder  of  such  checks  would  U 
put  on  inquiry  as  to  their  validity.  C'Uf- 
lin  V.  Farmers'  &  C.  Bank,  25  N.  Y.  203, 

And  a  purchaser  of  a  note  was  held  pi't 
on  inquiry  as  to  the  authority  of  the  holder, 
where  the  paper  was  executed  by  an  o£?«j 
of  a  corporation,  and  payable  to  himseX 
Stough  V.  Ponca  Mill  Co.'  54  Neb.  500.  74 
N.  W.  868;  Randall  v.  Rhode  Island  Lmnkr 
Co.  20  R.  I.  625,  40  Atl.  763. 

And  where  a  treasurer  of  a  corporal i*  n 
made  notes  signed  by  him  as  treasurer  pay- 
able to  himself  individually,  and  indor9e«' 
them  individually,  it  was  held  that  a  bank 
taking  the  same  from  another,  as  collator..!, 
was  put  upon  inquiry  as  to  the  authority 
of  the  treasurer.  Chemical  Nat.  Bank  ^. 
Wagner,  93  Ky.  525,  40  Am.  St.  Rep.  2»»f. 
20  S.  W.  635. 

And  the  same  rule  generally  appli^-s 
where  accommodation  indorsements  of  a 
corporation  are  used  by  the  holder  foi 
his  own  purpose. 

In  Citizens*  Bank  v.  Rung  Furniture  C«> 
76  App.  Div.  471,  78  N.  Y.  Supp.  604,  wheri 
an  accommodation  note  was  made  by  t 
corporation  which  received  no  considerati:*!! 
it  was  held:  "First,  that  the  note  in  s«r 
was  not  a  valid  obligation  against  the  t->: 
fendant  corporation,  except  in  the  hands  o 
a  bona  fide  holder;  second,  that  the  circim 
stances  which  were  within  the  knowle.!j; 
of  the  plaintiff  were  sufficient  to  put  it  up' 
inquiry  in  respect  to  the  validity  of  the  noti 
and  that  it  was  chargeable  with  all  tl 
facts  such  inquiry  would  have  reveal'-^ 
Those  facts  being  established,  and  the  pla:i 
tiff  having  failed  to  show  that  it  made  ai^ 
inquiry  or  investigation  in  respect  to  t' 
validity  of  the  oblipfation  as  against  t"! 
appellant,  the  plaintiff  was  not  entitled  i 
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Tersed  upon  questions  of  law,  and  a  new 
ial  ordered.  The  ground  upon  which 
is  result  was  reached  was  said  to  be 
at  there  was  no  evidence  of  bad  faith  in 
e  purchase  of  the  notes  on  the  part  of 
e  plaintiff,  and  that  the  trial  court  erred 
not  directing  a  verdict  for  the  plaintiff. 
re  plaintiff  claims  that  the  proof  showing 
parchased  the  notes  before  maturity,  pay- 
g  Talue  therefor,  conclusively  establishes 
i  character  as  a  bona  fide  holder,  and 
titles  it  to  recover,  in  the  absence  of 
oof  showing  that  it  had  notice,  or  knowl- 
ge  of  facts  constituting  a  defense  to  the 
tion.  The  plaintiff^'s  contention  elimi- 
ites  the  element  of  good  faith  from  the 
ansaction,  and  assumes  that  the  Ian- 
lage,  'a  holder  for  value,'  as  used  in  the 


authorities,  is  Satisfied  by  proof  that  the 
notes  were  purchased  before  maturity,  and 
value  paid  therefor.  We  think  this  con- 
tention is  contrary  to  the  weight  of  author- 
ity in  this  state,  even  if  it  is  not  wholly 
unsupported  by  it.  The  payment  of  value 
for  negotiable  paper  is  a  circiunstance  to 
be  taken  into  account  with  other  facts  in 
determining  the  question  of  the  bona  fides 
of  the  transaction,  and,  when  full  value  is 
paid,  is  entitled  to  great  weight;  but  that 
fact  is  never  conclusive,  except  in  the  ab- 
sence of  evidence  tending  to  show  notice  or 
bad  faith.  Those  who  seek  to  secure  the 
advantages  which  the  commercial  law  confers 
upon  the  holders  of  bank  bills  or  nego- 
tiable paper  must  bring  themselves  within 
the  conditions  which  that  law  prescribed  to 


Where  an  officer  had  no  power  to  execute 
commodation  paper  in  the  corporate  name, 
was  held  that  a  purchaser  failing  to  make 
ly  inquiry  as  to  the  indorsement  or  con- 
ieration  or  authority  could  not  hold  the 
rporation.  Pel  ton  v.  Spider  Lake  Saw- 
ill  k  Lumber  Co.  117  Wis.  5G9,  98  Am. 
.  Rep.  946,  94  N.  W.  293. 
Where  a  corporation  gave  its  notes  to 
I  secretary  as  collateral  for  advances  he 
d  made,  and  he  used  this  collateral  with 
bank,  obtaining  money  for  his  own  use 

discounting  the  same,  and  at  that  time 
dorsed  the  corporation  name,  it  was  held 
at  the  purchaser  with  knowledge  of  these 
sts  was  put  on  inquiry  as  to  his  authority 

negotiate  the  notes.  Security  Bank  v. 
ingsland,  5  N.  D.  263,  65  N.  W.  697. 
In  National  Park  Bank  v.  German-Ameri- 
n  Mut.  W.  ft  Secur.  Co.  116  N.  Y.  281,  6 
R.A.  673,  22  N.  E.  667,  where  a  corpora- 
>ii  note  was  made  payable  to  the  order  of 
e  maker,  and  also  was  indorsed  by  a  cor- 
ration,  by  its  president,  without  author- 
ft  it  was  said:     "The  fact  that  the  maker 

a  promissory  note  procures  it  to  be  dis- 
onted  for  his  own  benefit  is,  if  unex- 
aioed,  notice  to  the  discounter  that  the 
^rsement  is  not  in  the  usual  course  of 
tsiness,  but  it  is  for  accommodation  of  the 
iker." 

And  a  trust  company  receiving  a  check 
(Table  to  the  order  of  a  corporation,  in- 
'r«e<l  in  the  name  of  the  corporation,  by 
e  president,  to  the  trust  company,  to  pay 
s  personal  loan,  was  held  to  be  put  on 
quiry.  Ward  ▼.  City  Trust  Co.  192  N. 
►  61,  84  N.  E.  685,  reversing  117  App. 
»T.  130, 102  N.  Y.  Supp.  50. 
And  in  an  action  by  an  indorsee  against 
a  indorier  of  a  bill  of  exchange  drawn  by 
tanking  association  under  the  general 
inking  law,  it  was  held  that  the  purchaser 
^ild  be  put  on  inquiry  whether  or  not 
^  institution  was  a  bank  under  the  general 
IV.  and  was  prohibited  from  issuing  such 
»per.  Snaith  ▼.  Strong,  2  Hill,  241. 
^*hfre  a  note  was  signed  "Merchant's 
wn  k  Trust  Company,  Sioux  City,  Iowa, 
y  W.  E,  Higman,  President,  F.  C.  Swan, 
^f^-  *  Treas.,  "it  was  held  that  an  as- 
9  L.R.A.{X.S.) 


signee  before  maturity  had  such  notice  from 
the  signature  as  to  suggest  inquiry  whether 
or  not  it  was  intended  to  bind  the  com- 
pany, and  not  the  individual.  Capita]  Sav. 
Bank  &  T.  Co.  v.  Swan,  100  Iowa,  718,  69 
N.  W.  1066. 

The  fact  that  a  note  made  in  the  name 
of  a  corporation  by  an  officer  was  made  pay- 
able to  such  ofiicer  as  an  individual  was 
held  to  constitute  a  sufficient  circumstance 
of  itself  to  put  a  prudent  man  on  notice 
that  such  note  was  made  without  authority, 
and  therefore  not  binding  upon  the  corpora- 
tion. Capital  City  Brick  Co.  v.  Jackson, 
2  Ga.  App.  771,  59  S.  E.  92.  This  was 
under  Ga.  Code,  §  3699,  providing:  "Any 
circumstances  which  would  place  a  prudent 
man  upon  his  guard  in  purchasing  negotia- 
ble paper  shall  be  sufficient  to  constitute 
notice  to  a  purchaser  of  such  paper  before 
it  is  due." 

But  the  failure  to  inquire,  or  negligence 
in  any  degree,  was  held  insufficient  to  make 
a  purchaser  guilty  of  bad  faith,  although 
the  note  was  offered  for  sale  by  the  prom- 
isor, which  should  have  excited  the  suspi- 
cion that  the  note  was  for  accommodation, 
and  the  manager  of  the  trading  corporation 
making  the  note  had  no  authority  to  issue 
accommodation  notes.  But  a  corporation 
having  power  to  issue  negotiable  paper,  it 
will  be  presumed  that  a  purchaser  of  the 
same  is  a  bona  fide  holder.  Ex  parte  Esta- 
brook,  2  Low.  Dec.  547,  Fed.  Cas.  No.  4,534. 
It  was  held  that  negligence  would  not  in- 
validate the  title  unless  the  purchaser  had 
actual  notice,  or  was  guilty  of  a  wilful 
negligence  amounting  to  fraud.  This  case 
was  criticized  in  National  Park  Bank  v. 
German-American  Mut.  W.  &  Secur.  Co. 
supra,  saying,  it  "is  opposed  to  these  au- 
thorities, but  this  case  is  in  conflict  with 
the  decisions  in  this  state,  and  we  believe 
it  to  be  without  the  support  of  any  well- 
considered  case." 

Corporation  indorsements  for  accommoda- 
tion were  held  not  to  put  a  purchaser  on 
inquiry,  in  Marshall  Nat.  Bank  v.  O'Neal, 
11  Tex.  Civ.  App.  640,  33  S.  W.  344.  Tt 
was  further  held  that  Tex.  Stat.  art.  689, 
providing  that  no  corporation  created  under 
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establish  the  character  of  a  bona  fide  holder. 
They  are  entitled  to  the  benefits  of  that 
rule  only  when  they  have  purchased  such 
paper  in  good  faith,  in  the  usual  course  of 
business,  before  maturity,  for  full  value, 
and  without  notice  of  any  facts  afTecting 
the  validity  of  the  paper.  This  has  been 
the  law  in  this  state  since  the  case  of  Bay- 
V.  Coddington,  5  Johns.  Ch.  54,  9  Am.  Dqc. 
268;  Coddington  v.  Bay,  20  Johns.  637,  11 
Am.  Dec.  342.  The  fact  that  they  took  the 
paper  before  maturity,  and  paid  the  full 
value  thereof,  in  the  absence  of  other  facts, 
undoubtedly  affords  a  presumption  of  the 
good  faith  of  the  transaction;  but,  where 
it  further  appears  that  such  property  haj? 
been  fraudulently  or  illegally  obtained 
from  its  owner  or  maker,  and  under  such 


circumstances   that   the   person   putting  it 
in  circulation  could  not  maintain  an  acti'.m 
thereon,   it   is   incumbent  upon  the  hoMt-r. 
in  order  to  succeed,  to  go  farther  and  shu* 
the    circumstances    under    which    it   &ue 
into  his  possession,  and  that  he  has  acted  in 
good  faith  in  the  transaction."    That  court. 
after  a  very  exhaustive  review  of  the  ea**> 
decided  in  that  state,  concludes  as  follm'^ 
"A    BufiRcient    number   of    authorities  ba\^ 
been    cited    to    show    the    uniformitv  wit'i 
which  the  cases  in  the  highest  courts  of  t' ■ 
state  hold  that,  upon  proof  by  the  deiVn* 
ant  that  his  obligations  have  been  frauilu 
lently    or    illegally    obtained,    and    put   in 
circulation,   the   person    seeking  to  rec  '-^o- 
upon   them   must   show   not   only  that  U 
bought    before    maturity,    and   paid   valu-. 


this  title  shall  employ  its  assets  or  other 
property  for  any  other  purpose  than  to 
accomplish  the  legitimate  objects  of  its 
creation,  did  not  change  the  rule.  These 
bills  were  drawn  by  Bemis  &  Company,  pay- 
able to  their  order,  and  indorsed  specially 
to  Sulphur  Lumber  Company,  and  therefore 
could  not  pass  without  the  indorsement  of 
the  latter  company.  They  were  also  indorsed 
by  the  Jefferson  Lumber  Company,  but  this 
would  not  show  that  the  Sulphur  Lumber 
Company  was  an  accommodation  indorser. 

Where  the  bills  were  authorized  to  be 
issued,  it  was  held  that  a  purchaser  need 
not  inquire  as  to  other  matters. 

A  note  was  made  in  the  name  of  a  rail- 
road corporation,  and  signed  by  its  presi- 
dent, who  had  the  authority  to  execute 
such  a  note.  This  note,  indorsed  by  the 
payee,  was  used  by  the  president  as  col- 
lateral, for  the  benefit  of  his  mercantile 
firm,  and  was  indorsed  by  his  firm,  and 
bought  by  another  party.  It  was  held  that 
though  he  may  have  been  negligent  in  tak- 
ing the  paper,  and  omitted  precautions 
which  a  prudent  man  would  have  taken, 
nevertheless,  unless  he  acted  mala  fide,  his 
title  would  prevail.  Cheever  v.  Pittsburgh, 
S.  &  L.  E.  R.  Co.  150  N.  Y.  59,  34  L.R.A. 
69,  55  Am.  St.  Rep.  646,  44  N.  E.  701. 
On  a  new  trial,  plaintiff  recovered  a  ver- 
dict and  judgnient.  This  was  affirmed  in 
50  App.  Div.  423,  64  N.  Y.  Supp.  65,  and 
169  N.  Y.   581,   G2  N.  E.   1094. 

In  Wright  v.  Bartholomew,  66  App.  Div. 
357,  72  N.  Y.  Supp.  706,  Cheever  v.  Pitts- 
burgh, S.  &  L.  E.  R.  Co.  150  N.  Y.  59,  34 
L.R.A.  69,  55  Am.  St.  Rep.  646,  44  N.  E. 
701,  was  distinguished,  the  court  saying: 
"It  is  simply  held  in  that  case  that  a  per- 
son purchasing  negotiable  paper  is  not 
bound  at  his  peril  to  be  on  the  alert  for 
circumstances  which  might  possibly  excite 
the  suspicion  of  wary  vigilance;  that  such 
a  person  does  not  owe  the  party  who  puts 
the  paper  afloat  the  duty  of  active  inquiry 
in  order  to  avert  the  imputation  of  bad 
faith;  that  the  test  is  of  honesty  and  good 
faith,  and  not  a  speculative  one  as  to  his 
diligence  or  negligence.  It  is  concededly 
the  rule  that  the  test  is  of  good  faith,  and 
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not  of  negligence,  but  such  concession  does 
not  impair  the  holding  in  the  Diefend^rf 
Case,  which  is  cited  in  the  case  last  mtu- 
tioned,  that  gross  negligence  may  amount  !>< 
evidence  of  bad  faith." 

Where  the  directors  of  a  general  tradin-r 
company  authorized  the  chairman  tn  a: 
cept  bills  drawn  on  the  company  by  a  party 
upon  his  depositing  certain  securities,  ami 
the  acceptances  were  made  on  an  insuffi- 
cient number  of  securities,  it  was  he'.. 
that  a  bona  fide  holder  of  some  of  tb^s^ 
bills  was  not  bound  to  inquire  as  to  1 1- 
securities  having  been  furnished.  Re  Lar'i 
Credit  Co.  L.  R.  4  Ch.  460.  This  was  in 
der  companies  act  1862,  §  47,  providing  tbt't 
a  note  or  bill  shall  be  deemed  to  have  t*<vr. 
made  on  behalf  of  any  company,  if  madf. 
accepted,  or  indorsed  in  the  name  of  tli^ 
company,  by  any  person  acting  under  tee 
authority  of  the  company. 

The  fact  that  a  note  bears  the  indorse- 
ment of  a  former  president  of  a  company, 
who  is  transferring  the  same,  is  not  nnt'cv 
to  the  purchaser  of  any  infirmities  whin 
may  exist,  where  the  party  at  the  Uvt? 
of  the  transfer  has  ceased  to  be  preside'?'. 
although  the  transfer  may  be  for  the  inil- 
vidual  interest  of  fhe  former  president- 
Jones  V.  Stoddart,  8  Idaho,  210,  67  Pac.  6,V\ 

And  where  a  president  of  a  corporation, 
who  was  authorized  to  have  general  cliar;:*' 
of  the  affairs  of  the  corporation,  and  t" 
sign  all  contracts,  made  his  note  to  t> 
corporation,  and  indorsed  it  in  the  naire 
of  the  corporation,  it  was  held  that  the  p«r 
chaser  was  not  bound  to  inquire  whetb^^r 
the  corporation  knew  it  or  not.  Hiawatba 
Iron  Co.  V.  John  Strange  Paj>er  Co.  1'"'^ 
Wis.  Ill,  81  N.  W.  1034.  The  authority 
of  the  president  was  given  by  the  artiel« 
of   incorporation. 

A  purchaser  of  a  note,  knowing  that  it 
was  being  used  individually,  was  held  m*^ 
put  on  inquiry,  where  the  note  was  ma^ 
by  a  corporation,  signed  by  ita  president^ 
payable  to  its  order,  and  indorsed  by  tlw 
president  to  plaintiff,  where  inquiry  v^oulq 
have  found  a  corporate  resolution  autlrjTi 
izing  the  execution  of  such  note  for  tM 
salary  of  the  president.     Wilson  v.  Metros 
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but  also  the  circumstances  under  which  he 
acquired  the  paper,  with  the  view  of  en- 
abling the  jury  to  determine  whether  he 
acted  in  good  faith  or  not.  It  makes  no 
difference  in  the  question  presented  whether 
tiie  plaintiff  pursues  the  orderly  course  of 
first  presenting  and  proving  his  note,  re- 
lying upon  the  presumption  of  bona  fides 
which  accompanies  the  possession  of  the 
paper,  and  delays  making  proof  of  the  cir- 
cumstances of  his  purchase  until  after  the 
defendant  gives  evidence  of  his  defense,  or, 
as  in  this  case,  he  makes  the  proof  of  such 
circumstances  a  part  of  his  affirmative 
case.  The  burden  of  making  out  good  faith 
is  always  upon  the  party  asserting  his 
title  as  a  bona  fide  holder,  in  a  case  where 
proof  shows  that  the  paper  has  been  fraud- 


ulently, feloniously,  or  illegally  obtained 
from  its  maker  or  owner.  Such  a  party 
makes  out  his  title  by  presumptions,  until 
it  is  impeached  by  evidence  showing  the 
paper  had  a  fraudulent  inception;  and 
when  this  is  done,  the  plaintiff  can  no  long- 
er rest  upon  the  presumptions,  but  must 
show  affirmatively  his  good  faith."  Giber- 
son  V.  Jolley,  120  Ind.  301,  22  N.  E.  306  j 
Ray  v.  Baker,  105  Ind.  74,  74  N.  E.  019; 
Kenny  v.  Walker,  29  Or.  41,  44  Pac.  501. 

The  contention  of  the  plaintiff  that  the 
contract  as  to  the  stallion  was  never 
rescinded  and  the  same  returned  to  Lefe- 
bure  is  not,  in  our  view  of  the  case,  mate- 
rial, as  it  was  not  shown  that  the  horse 
was  ever  delivered  to  the  defendants,  or 
that  they  ever  accepted  the  same,  or  that 


politan  Elev.  R.  Co.  120  N.  Y.  145,  17  Am. 
St.  Kep.  625,  24  N.  E.  384. 

In  Wilson  v.  Metropolitan  Elev.  R.  Co. 
14  Daly,  171,  6  N.  Y.  S.  R.  234,  it  was 
said:  *'Wlien  a  corporation  gives  a  note 
for  goods  bought  or  services  rendered,  it 
cannot  be  possible  that  a  person  who  takes 
the  note  for  value,  before  maturity,  is 
hound  to  inquire  whether  the  goods  were 
bought  or  the  services  were  rendered,  and 
we  think  this  an  elementary  principle  of 
law." 

Tliat  a  note  payable  to  a  corporation 
was  indorsed  by  a  former  president,  who 
was  authorized  so  to  do  by  the  board,  for 
the  benefit  of  the  company,  was  held  in- 
sufficient to  put  a  purchaser  on  inquiry. 
Jones  V.  Stoddart,  supra. 

In  Re  Land  Credit  Co.  supra,  Selwyn, 
L.  J.,  said  that  in  Fountaine  v.  Carmar- 
then R.  Co.  L.  R.  5  Eq.  316,  22  Eng.  Rul. 
Cas  132,  it  was  said:  ''In  the  case  of  a 
registered  joint  stock  company,  all  the 
world,  of  course,  have  notice  of  the  general 
act  of  Parliament,  and  of  the  special  deed 
which  h^s  been  registered  pursuant  to  the 
provisions  of  the  act,  and  if  there  be  any- 
thing to  be  done  which  can  only  be  done 
by  the  directors  under  certain  limited  pow- 
ers, the  person  who  deals  with  the  direc- 
tors must  see  that  those  limited  powers  are 
not  being  exceeded.  If,  on  the  other  hand,* 
as  in  the  case  of  Royal  British  Bank  v. 
Turquand,  6  EL  &  Bl.  327,  the  directors 
have  power  and  authority  to  bind  the  com- 
pany, but  certain  preliminaries  are  required 
to  be  gone  through  on  the  part  of  the 
company  before  that  power  can  be  duly  ex- 
ercised, then  the  person  contracting  with 
the  directors  is  not  bound  to  see  that  all 
these  preliminaries  have  been  observed.  He 
is  entitled  to  presume  that  the  directors  are 
acting  lawfully  in  what  they  do.  That  is 
the  result  of  Lord  Campbell's  judgment  in 
Royal  British  Bank  v.  Turquand." 

The  purchaser  of  paper  was  held  to  be 
under  no  obligation  whatever,  in  taking 
the  same,  to  inquire  whether  the  indorse- 
ment which  purported  to  be  that  of  a  cor- 
poration was  so  or  not.  Lafayette  Sav. 
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Bank  v.  St.  Louis  Stoneware  Co.  4  Mo.  App. 
276.  The  court  said:  "Parties  buying  pa- 
per tlius  indorsed  were  under  no  obligation 
to  inquire  whether  the  indorsement  was 
made  for  valuo;  and  if  any  representation  in 
this  matter  was  necessary,  it  was  made  in 
the  very  act  of  offering  the  paper  for  dis- 
count; for  the  offering  of  the  note  to  a  pur- 
chaser before  maturity  was  a  declaration 
that  the  indorsement  was  for  value,  and  in 
good  faith."  This  paper  was  negotiated  by 
the  financial  manager,  who  was  in  charge  of 
the  financial  business  of  the  company. 

And  where  the  paper  was  for  the  benefit 
of  the  corporation,  or  the  circumstances  in- 
dicated that  it  was  in  the  regular  course 
of  its  business,  the  holder  would  not  be 
put  upon  inquiry. 

So,  where  it  was  claimed  that  it  was  the 
duty  of  the  purchaser  of  corporation  paper 
to  have  made  inquiry  into  the  consideration, 
and  as  to  the  power  of  the  treasurer  to  exe- 
cute the  same,  it  was  held  that  such  in- 
quiry would  have  shown  that  the  company 
had  the  benefit,  and  inquiry  would  only  have 
strengthened  the  presumption  in  favor  of 
the  paper.  Re  Great  Western  Teleg.  Co. 
5  Biss.  363,  Fed.  Cas.  No.  5,740. 

A  bank  made  a  loan  to  a  firm,  and  took 
notes  of  a  corporation  as  collateral  spe- 
cially pledged  for  its  payment.  The  firm 
had  large  dealings  with  the  corporation  in 
furnishing  it  with  materials.  It  was 
claimed  that,  as  the  president  of  the  bank, 
in  a  casual  talk  with  a  member  of  the 
firm,  had  knowledge  that  they  carried  $600,- 
000  of  the  company's  paper,  the  bank  was 
put  on  inquiry  as  to  whether  this  was  ac- 
commodation paper.  But  it  was  held  that 
representations  made  at  the  times  of  dis- 
count, that  this  was  business  paper  offered 
to  the  bank,  and  the  large  business  deal- 
ings between  the  firm  and  the  company, 
showed  good  faith  in  the  bank.  National 
Bank  v.  Young,  41  N.  J.  Eq.  531,  7  Atl.  488, 

And  the  mere  fact  that  one  corpora- 
tion purchased  all  the  property  of  another 
was  held  not  sufficient  to  require  a  pur- 
chaser of  paper  issued  by  the  former  in  pay- 
ment of  the  stock  of  the  latter  corporation 
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they  have  in  any  manner  received  any  bene- 
fits from  its  possession  by  Bredall.  As  the 
company  was  never  organized,  and  the 
horse  never  accepted,  the  defendants  were 
clearly  injured  and  damaged  by  the  fraud- 
ulent acts  of  Headley  as  the  agent  of  Lefe- 
bure,  and  by  the  acts  of  Lefebure  in  putting 
the  note  into  circulation,  knowing  that  the 
same  was  fraudulently  obtained  from  the 
defendants. 

The  contention  of  the  plaintiff  that,  as 
the  testimony  of  Mr.  Struble  was  not  con- 
tradicted, and  his  reputation  for  truth  and 
veracity  was  not  impeached,  his  testimony 
must  be  taken  as  true  by  the  jury,  is  not 
tenable,  for  the  reason  that,  while  his 
testimony  was  not  directly  contradicted, 
and  no  witness  was  called  to  testify  as  to 


his  character  for  truth  and  veracity,  he  was 
impeached  by  his  cross-examination,  which 
is  one  of  the  methods  by  which  the  testi- 
mony of  a  witness  may  be  impeached.  He 
admits  on  his  cross-examination  that,  not- 
withstanding the  existence  of  facts  calcu- 
lated to  arouse  the  suspicion  of  an  ordinar- 
ily prudent  man  as  to  the  validity  of  the 
note  in  the  hands  of  Lefebure,  he  made  no 
inquiries  of  Lefebure,  or  any  other  person, 
as  to  the -nature  of  the  transaction  result- 
ing in  the  giving  of  the  note,  or  as  to  the 
delivery  of  the  same  by  the  makers  for  the 
defendants.  He  said:  "I  did  not  think  it 
strange  that  Lefebure  indorsed  that  note 
'without  recourse.*  Everybody  indorses  a 
note  'without  recourse'  when  he  sells  it,  if 
they  know  how  to  do  business."     The  an- 


to  inquire  as  to  the  legality  of  the  trans- 
action. National  Salt  Co.  v.  Ingraham,  74 
C.  C.  A.  479,  143  Fed.  805. 

In  some  cases  it  is  held  that  a  director 
passing  paper  of  the  corporation  is  not  con- 
trolled by  the  same  rule  as  an  officer  of  the 
company. 

In  Orr  v.  SouCh  Amboy  Terra  Cotta  Co. 
113  App.  Div.  103,  98  N.  Y.  Supp.  1026, 
reversing  47  Misc.  604,  94  N.  Y.  Supp.  624, 
it  was  held  that '  one  purchasing  a  note 
made  by  a  corporation  to  one  of  its  direc- 
tors was  not  put  on  inquiry,  as  the  rule 
was  held  to  be  different  from  that  where  a 
note  was  made  payable  to  one  of  the  offi- 
cers. 

The  holder  of  notes  taken  by  him  as  col- 
lateral on  a  loan  to  a  corporation  of  $30,- 
000,  which  notes  had  been  given  for  sub- 
scription for  stock,  was  held  not  bound  to 
inquire  as  to  the  transaction  or  consider- 
ation of  the  notes,  although  he  was  a  di- 
rector of  such  corporation,  and  it  shortly 
failed  and  became  bankinipt.  Reilly  v.  Mc- 
Kinnon,  86  C.  C.  A.  268,  169  Fed.  78.  This 
was  on  the  ground  that  one  could  be  a  bona 
fide  holder  and  yet  be  grossly  negligent. 

Mere  suspicion  or  negligence  is  held  in- 
sufficient to  put  a  purchaser  on  inquiry. 

The  facts  that  the  notes  were  for  large 
sums,  and  were  made  payable  to  the  presi- 
dent of  the  corporation,  and  were  used  by 
him  to  secure  his  individual  debt,  while  suf- 
ficient to  put  an  ordinarily  prudent  person 
upon  inquiry,  failure  to  make  which  would 
amount  to  gross  negligence,  yet  it  was  held 
that  in  the  Federal  court  they  would  not 
prove  bad  faith  on  the  part  of  the  pur- 
chaser. Doe  V.  Northwestern  Coal  &  Transp. 
Co.  78  Fed.  62.  It  was  held  that  the  pur- 
chaser did  not  wilfully  abstain  from  mak- 
ing inquiry  from  the  fear  that  he  would 
discover  facts  which  might  impeach  the  va- 
lidity. It  was  said  that  the  rule  in  New 
York  and  Michigan,  Kentucky,  Virginia, 
and  New  Mexico,  was  different. 

In  Fillebrown  v.  Hayward,  190  Mass.  472, 
77  N.  E.  45,  where  a  former  treasurer  of 
a  corporation  sold  her  stock  to  her  succes- 
sor, which  was  paid  for  by  him  with  checks 
signed  by  him,  as  treasurer,  it  was  held 
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that  she  was  a  bona  fide  holder.  The  court 
said:  "There  is  no  evidence  that  at  any 
time  she  was  possessed  of  any  knowledge  of 
what  undoubtedly  to  a  certain  extent  was 
an  embezzlement  on  his  part,  or  that,  hav- 
ing doubts  as  to  how  he  obtained  the  money, 
she  deliberately  decided  for  her  own  ad- 
vantage not  to  make  any  inquiries  to  as- 
certain why,  instead  of  paying  with  checks 
drawn  on  a  bank  account  of  his  own,  or  in 
money,  he  used  checks  issued  by  him  as 
treasurer,  although  if  such  conduct  had 
been  shown,  then  it  might  be  inferred  that 
she  ignored  significant  facts  with  a  pur- 
pose [not]  to  know  anything  more,  and  this 
would  have  been  enough  to  indicate  that, 
suspecting  something  was  wrong,  she  in- 
tended to  avoid  the  effect  of  the  evidence." 

That  a  note  was  payable  to  one  corpora- 
tion from  another,  and  made  by  one  who 
was  president  of  both  corporations,  was  held 
insumcient  to  put  a  purchaser  on  inquiry. 
St.  Joe  &  M.  F.  Consol.  Min.  Co.  v.  First 
Nat.  Bank,  10  Colo.  App.  339,  60  Pac.  1055. 
In  this  case  the  secretary  of  the  corpora- 
tion also  signed  it.  This  ruling  was  be- 
cause mere  suspicion  or  negligence  is  held 
insufficient  in  this  state  to  put  a  purchaser 
on  inquiry,  though  such  assignee  be  in  pos- 
session of  facts  or  circumstances  sufficient 
to  arouse  suspicion  in  the  mind  of  a  person 
df  ordinary  prudence,  and  though  he  is 
guilty  of  negligence  in  not  first  following 
up  such  information  for  the  purpose  of  dis- 
covering the  fraud  or  illegality  to  which 
the  suspicious  circumstances  may  seem  to 
point. 

The  treasurer  of  a  cement  company  had 
a  note  of  a  corporation  made  to  his  com- 
pany without  the  knowledge  of  the  directors, 
and  had  the  same  discounted  at  a  heavy 
discount,  for  his  own  use,  and  the  discount 
at  this  bank  was  out  of  the  course  of  the 
cement  company's  business.  The  bank  knew 
that  the  borrower  was  also  president  of  an 
insurance  company,  which  was  known  by 
the  bank  to  be  embarrassed.  These  facts 
within  the  knowledge  of  the  cashier  were 
held  insufficient  to  render  the  purchase  mala 
fides.  Standard  Cement  Co.  v.  Windham 
Nat.  Bank,  71  Conn.  668,  42  Atl.  1006.    In 
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8wer  of  Mr.  Struble  to  the  question  pro- 
pounded to  him  is  somewhat  remarkable, 
and  would  indicate  that  he  did  not  have  a 
very  clear  idea  as  to  the  effect  of  the 
failure  of  Lefebure  to  indorse  the  note  in 
the  usual  manner;  Lefebure  being  a  com- 
parative stranger  to  him,  residing  in  an- 
other state,  and  the  defendants  being  resi- 
dents of  a  county  other  than  the  one  in 
which  the  alleged  sale  occurred.  The  pur- 
chase, he  claimed,  was  made  in  May  or 
June,  1004.  It  is  true  that  he  says  in  the 
preceding  January  he  had  a  conversation 
with  Headley  in  regard  to  the  note,  and 
that  Headley  told  him  it  was  all  right, 
but  it  nowhere  appears  from  his  testimony 
that  he  made  any  inquiry  of  Headley  or 
Lefebure   as  to   any   of   the   circumstances 


attending  the  giving  of  the  note,  and  he 
seems  to  have  studiously  avoided  making 
any  inquiries  of  them  in  relation  thereto. 
Section  2451  of  our  Revised  Civil  Code 
provides  that  "constructive  notice  is  notice 
imputed  by  the  law  to  a  person  not  having 
actual  notice."  Section  2452  provides: 
"Every  person  who  has  actual  notice  of 
circumstances  sufficient  to  put  a  prudent 
man  upon  inquiry  as  to  a  particular  fact, 
and  who  omits  to  make  such  inquiry  with 
reasonable  diligence,  is  deemed  to  have 
constructive  notice  of  the  fact  itself."  As 
before  stated,  we  are  of  the  opinion  that 
Struble  had  actual  notice  of  circumstances 
sufficient  to  put  a  prudent  man  upon  in- 
quiry, and  hence  he  must  be  deemed  to  have 
had   constructive    notice    of    all    the    facts 


this  case  the  court  said:  "The  title  of  the 
bank  must  prevail,  unless  it  had  knowledge 
of  facts  which  of  themselves  impeach  the 
transaction, — in  this  case  fraud, — and  not 
facts  which  only  tend  to  prove  fraud  or  to 
excite  suspicion.  Credit  Co.  v.  Howe  Mach. 
Co.  54  Conn.  384,  1  Am.  St.  Rep.  123,  8 
Atl.  472.  Apparently  the  trial  court  was 
influenced  to  some  extent  by  the  doctrine 
in  Gill  V.  Cubitt,  3  Barn.  &,  C.  460.  That 
doctrine  was  approved  in  Hall  v.  Hale,  8 
Conn.  30,  but  the  case  has  been  overruled  in 
Brush  V.  Scribner,  11  Conn.  399,  29  Am. 
Dec.  303,  and  Credit  Co.  v.  Howe  Mach.  Co. 
supra.     No  vestige  of  the  doctrine  remains." 

And  the  fact  that  notes  made  by  a  cor- 
poration were  indorsed  by  its  president 
and  secretary  to  the  president  individually, 
and  by  him  to  the  secretary  and  treasurer 
individually,  and  by  them  through  another 
party  to  a  firm,  was  held  not  sufficient  to 
put  a  subsequent  purchaser  on  inquiry  as 
to  whether  the  proceeds  were  to  be  used  by 
an  officer  for  his  individual  benefit.  Re 
Troy  &  C.  Shirt  Co.  136  Fed.  420,  affirmed 
in  73  C.  C.  A.  523,  142  Fed.  1038. 

A  transfer  clerk  of  a  corporation  issuing 
certificates  of  stock  offered  100  shares  to 
brokers,  to  be  sold  for  his  account.  The 
brokers  sent  the  certificates  to  the  corpo- 
ration office  to  satisfy  themselves  before 
offering  the  same  for  sale  or  guaranteeing 
the  same,  and  received  assurance  that  they 
were  all  right.  They  were  bogus,  but  on 
re^larly  signed  certificates.  The  brokers, 
reninding  to  their  customer,  were  held  en- 
titled to  recover  from  the  corporation.  Jar- 
vis  ▼.  Manhattan  Beach  Co.  148  N.  Y.  652, 
31  L.R.A.  776,  61  Am.  St.  Rep.  727,  43  N. 
E.  68. 

A  purchaser  of  irrigation  bonds  from  the 
president  of  the  corporation  issuing  the 
bonds  was  held  not  bound  to  inquire  into 
the  circumstances,  where  they  were  in  the 
name  of  the  president,  and  he  was  not  pro- 
hibited from  buying  the  bonds.  It  was 
held  that,  "in  order  to  render  the  transac- 
tion invalid,  facts  must  have  come  to  the 
notice  of  the  defendant  in  error  or  his 
agent  of  such  a  nature  that  to  refrain  from 

Sursuing   further   inquiry   would   of   itself 
D  L.R.A.(N.S.) 


amount  to  evidence  of  bad  faith."  Perris 
Irrig.  Dist.  v.  Thompson,  54  C.  C.  A.  336, 
116  Fed.  832. 

IF.  Paper  held  by  trustees,   admtniS' 
trators,  and  gtiardians. 

The  fact  that  paper  is  payable  to  a  "trus- 
tee" or  "guardian  and  the  like  will  gen- 
erally put  the  purchaser  on  inquiry,  ^ut 
in  Tennessee  and  California  it  is  held  that 
this  fact  will  not  require  inquiry  if  the 
trustee  is  only  nominal,  and  the  word  is 
used  only  as  descriptive,  and  without  any 
legal  significance. 

An  executor,  by  an  order  from  his  co- 
executor,  caused  bonds  belonging  to  an  es- 
tate to  be  registered  in  the  name  of  a 
party  making  this  executor  an  individual 
loan.  It  was  held  that  this  party  making 
the  loan  was  put  on  inquiry.  Gottberg  v. 
United  States  Nat.  Bank,  131  N.  Y.  595,  30 
N.   E.   41. 

And  that  a  note  was  payable  to  a  "trus- 
tee" was  held  sufficient  to  put  the  pur- 
chaser on  inquiry  as  to  the  title.  Third 
Nat.  Bank  v.  Lange,  51  Md.  138,  34  Am. 
Rep.  304. 

And  where  a  certificate  of  stock  was  held 
as  "trustee,"  and  was  pledged  by  such  trus- 
tee for  his  individual  debt,  it  was  held  that 
the  creditor  was  put  upon  inquiry  as  to 
the  title.  Shaw  v.  Spencer,  100  Mass.  384, 
1  Am.  Rep.  115,  97  Am.  Dec.  107. 

In  Re  Troy  &  C.  Shirt  Co.  136  Fed.  420, 
the  case  of  Shaw  v.  Spencer,  100  Mass.  382, 
1  Am.  Rep.  115,  97  Am.  Dec.  107,  holding 
that  a  purchaser  of  a  certificate  of  stock 
in  the  name  of  "A.  B.,  Trustee,"  was  put 
on  inquiry,  was  distinguished,  the  court  say- 
ing: "But  here,  even  if  such  indorsements 
gave  rise  to  suspicion,  this  was  not  enough 
to  charge  the  International  Trust  Com- 
pany with  actual  knowledge,  on  the  theory 
that,  upon  inquiry,  it  would  have  obtained 
knowledge  of  all  the  facts." 

And  where  stock  showed  that  it  was  held 
"as  trustee,"  and  the  trustee  used  the  same 
as  collateral  for  his  individual  debts,  the 
holder  was  put  on  inquirv.  Duncan  v.  Jau- 
don,  15  Wall.  175,  21  K'ed.  145. 
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which  such  inquiries  would  have  elicited. 
As  a  purchaser  of  the  note,  therefore,  in 
order  to  constitute  him  a  purchaser  in  good 
faith,  lie  should  have  made  such  inquiries 
of  Lefebure  in  regard  to  the  making  and 
delivery  of  the  note,  as  would,  if  they  had 
been  truly  answered  by  Lefebure,  have 
placed  him  in  possession  of  the  facts  show- 
ing that  the  note  in  the  hands  of  Jjefebure 
was  invalid  and  worthless;  for  we  have 
a  right  to  presume  that  Lefebure  would 
have  answered  the  inquiries  made  of 
him  truly,  as,  if  untrue,  his  answers  might 
have  subjected  him  to  a  prosecution  for 
obtaining  money  from  Struble  under  false 
pretenses.  The  purchaser  of  a  negotiable 
note,  as  we  have  seen,  cannot  rely  alone 
upon  the  fact  that  he  has  no  information  of 


any  defense  to  the  same,  in  order  to  consti- 
tute him  a  purchaser  in  good  faith,  but 
he  must  go  further,  and  show  that  he  used 
the  means  that  an  ordinarily  prudent  man 
would  use  to  ascertain  the  manner  m  which 
the  note  was  obtained  from  the  makers. 
He  is  not  permitted  to  refrain  from  mak- 
ing inquiries,  but  the  burden  is  upon  him 
to  show  that  he  has  used  the  ordinary 
means  to  ascertain  whether  or  not  the 
note  is  a  valid  note  in  the  hands  of  the 
vendor. 

It  was  stated  in  the  opinion  in  the  case 
of  Canajoharie  Xat.  Bank  v.  Diefendorf, 
123  N.  Y.  191,  10  L.R.A.  076,  25  N.  E. 
402,  from  which  we  have  quoted:  "The  notes 
were  apparently  for  unusual  amounts  for 
a  farmer  in  ordinary  circumstances  to  give. 


And  a  purchaser  of  time  certificates  of 
deposit  payable  to  a  "trustee"  was  held 
put  upon  inquiry  wliere  the  trustee  had  no 
power  to  dispose  of  them.  Ford  v.  Brown, 
114  Tenn.  4G7,  1  L.R.A.(N.S.)  188,  88  S. 
W.  1036.  This  was  held  to  be  equivalent 
to  actual  notice  under  Tennessee  negotiable 
instrument  law,  §  <56,  providing  that  to  con- 
stitute notice  of  the  infirmity  in  the  in- 
strument or  defect  in  .the  title  of  the  per- 
son negotiating  the  same,  the  person  to 
whom  it  is  negotiated  must  have  had  ac- 
tual knowledge  of  the  infirmity,  or  of  sucli 
facts  that  his  taking  the  instrument  amount- 
ed to  bad  faith. 

Where  a  trustee  transferred  to  another, 
to  pay  a  personal  debt,  a  note  payable  "to 
him"  "as  trustee,"  it  was  held  that  the 
purchaser  was  *  put  on  inquiry  as  to  the 
right  of  the  cestui  que  trust,  Alexander  v. 
Alderson,   7   Baxt.   403. 

And  where  U.  S.  bonds  held  under  a  will 
were  made  payable  to  the  executor  or  as- 
signee,, and  the  public  administrator  ex- 
changed them  for  new  bonds,  payable  to 
a  bank,  it  was  held  that  anyone  who  knew 
the  history  of  the  bond  would  be  put  on  in- 
quiry as  to  the  title.  Covington  v.  Ander- 
son, 16  Lea,  310.  The  court  said:  "Can 
Anderson,  not  being  the  executor  or  trus- 
tee named  in  Woodward's  will,  sell?  These 
suggestions  would  have  led  at  once  to  an 
inspection  of  the  records,  which  would  have 
discovered  that  Anderson  had  no  right 
whatever  to  manage  or  control  the  bonds, 
and  that  his  purposes  were  anything  but 
honest." 

In  Tradesmen's  Nat.  Bank  v.  Looney,  99 
Tenn.  278,  38  L.R.A.  837,  63  Am.  St. 'Rep. 
830,  42  S.  W.  149,  the  cases  of  Alexander 
V.  Alderson  and  Covington  v.  Anderson,  su- 
pra, and  Caulkins  v.  Memphis  Gaslight  Co. 
85  Tenn.  684,  4  Am.  St.  Rep.  786,  4  S.  W. 
287,  were  distinguished,  the  court  saying: 
"All  of  these  cases  involve  controversies 
between  the  owners  of  trust  funds  and  par- 
ties who  set  up  a  title  to  such  funds  by 
transfer  from  trustees  in  fraud  of  their 
trusts,  and  where  the  paper  transferred  or 
assigned  on  its  face  gave  notice  of  the  ex- 
istence of  a  trust." 
zj  L.R.A.(N.S.) 


And  where  the  word  "Syndic"  was  at- 
tached to  the  name  of  an  indorser,  it  wns 
held  that  the  purchaser  was  put  on  inquiry 
as  to  the  authority  of  the  inaorser  to  make 
the  indorsement.  Nicholson  v.  Chapman,  1 
La.  Ann.  222.  The  court  said:  "The  in- 
dorsement, 'G.  W.  Pritchard,  Syndic,*  is  no- 
tice that  the  note  belonged  to  this  estate, 
and  that  it  could  not  be  discounted  with- 
out an  order  of  court.  Whether  that  order 
existed  or  not,  the  person  purchasing  the 
note  was  bound  to  ascertain.  The  indorse- 
ment was  sufficient  to  put  him  on  inquiry. 
It  was  positive  information  that  the  note 
was  not  an  ordinary  one,  negotiable  at  the 
risk  of  its  holder,  but  formed  part  of  a 
fund  which  did  not  belong  to  the  party 
holding  it,  but  to  those  whose  depositary  he 


was. 


»> 


And  where  a  note  was  payable  to  an  ad- 
ministrator, and  secured  by  a  mortgage  to 
the  probate  judge,  and  indorsed  by  the  lat- 
ter to  secure  his  individual  debts,  it  was 
held  that  the  purchaser  was  put  on  inquiry. 
Freeman  v.  Bailey,  50  S.  C.  241,  27  S.  E. 
686.  In  this  case  the  holder  took  the  note 
overdue. 

And,  where  the  payee  of  a  note  had  died, 
and  his  reprevSentatives  sent  the  note  with- 
out any  indorsements  thereon  for  collec- 
tion, it  was  held  that  the  party  collecting 
the  note  had  such  notice  as  to  put  him  on 
inquiry  as  to  the  title.  Newman  v.  Tillman, 
71  Miss.  20,  13  So.  934.  In  this  case,  the 
party  sending  the  note  was  a  member  of  a 
firm  which  was  indebted  to  the  collecting 
agent,  and  the  firm  was  credited  with  the 
proceeds. 

And  the  fact  that  a  husband  of  an  ad- 
ministratrix used  a  note  payable  to  her  as 
administratrix,  as  collateral  for  his  debt, 
was  held  sufficient  to  put  the  Holder  on 
inquiry  as  to  the  title  of  the  note.  Mc- 
Conneil  v.  Hodson,  7  111.  640. 

A  purchaser  of  a  note  payable  to  the  or- 
der of  a  guardian  was  held  to  be  put  on 
inquiry  as  to  the  trust.  Strong  v.  Strauss, 
40  Ohio  St.  87. 

And  a  bank  purchasing  notes  from  a 
guardian  was  held  put  on  inquiry,  where 
the  note  showed  that  the  ward  had  an  in- 
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nd  would  naturally  have  excited  curiosity 
1  those  who  knew  him  as  to  the  circum- 
tdiiees  under  which  such  an  indebtedness 
as  incurred.  The  plaintiff's  cashier,  how- 
k-er^  studiously  refrained  from  acquiring 
ny  infoimation  in  regard  thereto,  even  such 
i  might  be,  under  many  circumstances,  de- 
irable  for  the  bank  to  have.  He  made  no 
iquin-  as  to  the  consideration  of  these 
irge  notes,  the  influences  which  had  taken 
lid  farmer  so  far  from  home,  or  the  cir- 
unstances  attending  their  executipn.  He 
>ked  no  questions  as  to  the  responsibility, 
aployment,  or  associations  of  his  vendor. 
.  .  Greater  caution  in  avoiding  the 
ost  natural  information  could  not  have 
«n  exhibited  by  the  plaintiff  if  the  cash- 
r  had  known  the  notes  were  obtained  by 


fraud  or  crime,  and  desired  to  remain  in 
ignorance  of  those  facts.  His  conduct 
indicated  something  more  than  negligence. 
He  exhibited  a  studious  desire  to  avoid 
any  information  which  might  throw  light 
upon  the  origin  of  the  notes,  or  the  exist- 
ence of  equities  in  favor  of  their  maker." 
This  langiuige  is  equally  applicable  as  to 
Struble  and  the  plaintiff. 

It  is  quite  clear  from  the  facts  as  dis- 
closed by  the  evidence  in  this  case  that 
Struble  was  not  a  purchaser  in  good  faith, 
and  entitled  to  the  protection  which  the  law 
gives  to  a  good-faith  purchaser.  The  plain- 
tiff is  clearly  in  no  better  position  than 
Struble.  He  took  the  note  indorsed  by 
Struble  "without  recourse,"  and  the  only 
'  inquiries  he  claims  to  have  made  were  of 


r<^st  in  the  same.  Langdon  v.  JSaxter  Jnat. 
ink,  57  Vt.  1,  52  Am.  Rep.  113. 
And  where  debts  not  connected  with  a 
iardian*8  account  were  paid  for  by  checks 
eued  "guardian,"  it  was  held  that  the 
Taon  receiving  the  same  was  put  on  in- 
liry  as  to  the  improper  use  of  the  fund. 
>hiifeld  v.  Tanenbaum,  3  70  N.  Y.  126,  08 
n.  St.  Rep.  653,  68  N.  E.  141,  reversing 

App.  Div.  310,  68  N.  Y.  Supp.  1023. 
But  where  an   inquiry   wouUi   have   dis- 
vtred  that  the  word   "trustee,"  attached 

payee's  name  in  the  note,  was  purely 
^riptive  and  without  any  legal  signifi- 
ncf.  it  was  held  that  this  fact  did  not 
it  a  purchaser  on  inquiry.  Tradesmen's 
It.  Bank  v.  Looney,  supra. 
In  Brewster  r.  Sime,  42  Cal.  339,  14 
r»r.  Min.  Rep.  573,  it  was  held  that  the 
ftd  "trustee"  was  not  sufficient  to  put 
purchaser  on  inquiry  as  to  the  purchase 

s»tock.  The  court  said:  "All  that  is 
U-iified  to  be  decided  is,  that  the  mere 
tiition  of  the  word  'trustee*  after  the  name 

tlie  certificate  is  not,  in  this  state,  of 
^If,  nothing  more  appearing,  to  be  deemed 
^!»iructive  notice  of  the  equities  of  a 
rrpt  owner  of  the  stock.  If  it  is  intended 
tt  the  so-called  trustee  shall  not  have 
•fer  to  sell  or  hypothecate  the  stock, 
tVtut  the  express  consent  of  the  equitable 
^er,  it  is  an  easy  matter  to  limit  his  au- 
>riiv  bv  apt  words  in  the  certificate." 
In  (ieiiird  v.  McCorinick,  130  N.  Y.  261, 

LR.A.  234,  29  N.  E.  115,  it  was  said: 
1  California  it  is  held  that  a  certificate 
*  shares  running  to  *A.  B.,  trustee,'  with- 
t  di^vlosing  the  beneficiaries,  or  the  par- 
uUrs  of  the  trust,  is  not  sufficient  to  put 
froposfHi  purchaser  upon  inquiry.  Brew 
r  V.  Sirae,  supra;    Thompson  v.  Toland, 

<al.  09.  The  two  cases  last  cited  are 
k  in  accordance  with  the  current  of  au- 
>r:ty,  and  do  not,  as  we  think,  lay  down 
"Tde  best  adapted  to  protect  the  interests 

owners,  as  well  as  dealers  in  such  se- 
ritiea/* 

N>^t^8  were  indorsed  in  blank  and  left 
th  another  party,  who  indorsed  them 
Bntor,"  and  used  them  as  collateral  se- 
f^ty.    It  was  held  that  the  holder  was 

L.R.A.(N.S.) 


not  put  on  inquiry.  Paulette  v.  Brown,  40 
Mo.  52.  This  action  was  by  the  payee  to 
recover  the  notes,  and  it  was  claimed  by 
defendant  that  the  curator  of  plaintiff's 
children  had  no  interest  in  the  same. 

V.  Husband  and  wife. 

Whether  or  not  the  wife's  interest  in  ne- 
gotiable paper  will  put  a  purchaser  on  in- 
quiry depends  largely  on  the  nature  of  that 
interest,  and  the  statute  of  the  state  giv- 
ing her  power  to  contract. 

So,  wliere  a  purchaser  of  a  note  had 
knowledge  that  it  was  made  by  a  married 
woman,  it  was  held  that  he  was  {)ut  on  in- 
quiry as  to  whether  it  had  been  subscribed 
in  a  case  in  which  the  authority  of  the  hus- 
band might  be  dispensed  with.  McComaa 
V.   Green,  6  La.   Ann.   121. 

And  under  La.  Rev.  ( iv.  Code  §  2390, 
providing  that  a  wife,  with  the  authoriza- 
tion of  her  husband,  may  sell  her  separate 
property,  and  give  the  proceeds  to  her  hus- 
band, it  was  held  in  such  a  case  a  party 
might  discount  a  mortgage  as  part  of  the 
purchase  price  of  her  estate,  where  there 
was  nothing  to  create  suspicion  or  put  the 
capitalist  on  his  guard.  Walker  v.  Lim- 
ongy,  26  La.  Ann.  324. 

And  where  a  note  was  made  out  bv  a 
married  woman,  and  this  was  shown  on  its 
face,  this  was  held  sufTicient  to  put  a  pur- 
chaser on  inquiry  as  to  whether  it  could 
be  charged  against  her  separate  estate. 
Pilcher  v.  Kerr,  7  La.  Ann.  144;  De  Gaalon 
v.  Matherne,  5  La.  Ann.  495. 

A  transfer  of  negotiable  paper  to  a  third 
party  to  pay  several  creditors,  and  the 
balance  to  be  paid  to  the  indorser's  wife, 
was  held  to  be  out  of  the  ordinary  course  of 
business,  and  did  not  render  a  holder  bona 
fide.  Roberts  v.  Hall,  37  Conn.  205,  9  Am. 
Rep.  308. 

An  indorsement  of  a  wife's  note  by  her 
husband  as  "agent,"  and  an  appropriation 
of  the  same  to  pay  his  debt,  wore  held  suf- 
ficient to  put  the  holder  on  inquiry  as  to 
his  power  and  title.  McRain  v.  Seligman, 
58  Mich.  294,  25  N.  W.  197. 

A  note  secured  by  mortgage  was  assigned 
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Struble,  who  said  to  him  the  note  was  all 
right.  He  admits  that  he  would  not  have 
taken  the  note  for  his  bank  without  the 
indorsement  of  Struble  in  the  usual  man- 
ner. Though  he  claims  to  have  paid  value 
for  the  note  to  Struble,  he  is  unable,  al- 
though purchasing  some  time  before  the 
trial,  to  state  in  what  manner  he  paid 
Struble  for  it,  whether  in  money  or  by 
cancelation  of  indebtedness  due  him  from 
Struble.  He  admits  that  he  gave  no  check 
to  Struble  for  the  note,  but  is  unable  other- 
wise to  explain  the  consideration  paid  by 
him,  and  says  in  his  testimony  that  Struble 
made  a  good  discount  on  the  note,  and  when 
asked  the  question:  "Q.  Would  your  bank 
have  taken  that  note  with  an  indorsement 


from  the  payee  of  the  note  when  it  was 
made  to  the  order  of  the  payee  'without 
recourse?'"  His  answer  was:  "No,  sir." 
"Q.  And  you  were  willing  to  take  a -chance 
that  the  bank  would  not  have  taken  on 
this  note?  A.  Yes.  Q.  You  knew  there  was 
a  chance  in  taking  it?  A.  There  was  a 
good  rate  of  interest;  there  was  a  good 
discount."  The  good  faith  of  the  parties 
in  the  purchase  of  the  note  being  in  issue, 
the  jury  might  properly  draw  the  infer- 
ence from  the  evidence  that  neither  of  these 
parties  purchased  the  note  in  good  faith, 
even  if  the  rule  contended  for  by  counsel 
should  be  adopted  by  this  court,  that,  where 
facts  are  testified  to  by  a  witness,  and 
there  is  no  conflict  in  the  evidence,  the  jury 


to  a  wife  by  her  father,  and  her  husband, 
without  her  consent,  used  the  same  as  col- 
lateral in  a  bank  for  his  debt.  It  was  held 
that  the  bank  collecting  the  same  was  put 
on  inquiry  as  to  his  title  to  the  note.  Nor- 
folk Nat.  Bank  v.  Nenow,  60  Neb.  429,  69 
N.    W.    936.     The   indorsements   were   dis- 

ftuted,  and  not  shown,  as  the  note  was  de- 
ivered  to  the  maker,  but  the  bank  had  pre- 
vailed on  the  wife  to  assign  the  mortgage 
to  it,  the  wife  claiming  that  this  was  only 
for  collection  for  her. 

And  where  a  note,  "I  promise  to  pay," 
was  signed  by  a  husband  and  wife,  and  a 
mortgage  was  given  to  secure  the  same,  the 
purchaser  was  held  required  to  make  inquiry 
as  to  the  relationship  of  the  parties  as  to 
principal  and  surety.  Fuller  v.  Quesncl,  63 
Minn.  302,  65  N.  W.  634.  The  defense  was 
that  the  wife  signed  as  surety,  and  was 
released  by  extension. 

But  the  fact  that  a  note  was  indorsed  by 
a  wife  with  the  blank  unfilled,  to  be  used 
for  a  particular  purpose  by  the  husband, 
was  held  insufficient  to  put  the  purchaser 
on  inquiry,  where  he  sold  goods  to  the  hus- 
band, and  took  the  note  in  payment.  Frank 
V.  Lilienfeld,  33  Gratt.  390. 

A  bill  was  properly  accepted  and  was 
made  payable  to  a  married  woman,  and  her 
husband  forged  her  indorsement,  and  also 
indorsed  it.  In  an  action  by  the  wife  to  re- 
strain the  holder  from  suing  the  acceptor, 
it  was  held  that  the  holder  was  not  put  on 
inquiry,  and  could  not  be  restrained  from 
using  the  rights  acquired  by  the  indorsement 
of  the  husband.  Dawson  v.  Prince,  2  De 
G.  &  J.  41.  The  court  said:  *'It  is  in  evi- 
dence, that  before  the  defendant  Prince  pro- 
ceeded to  get  the  bill  discounted,  he  was 
told  by  the  husband  of  the  plaintiff  that 
it  had  been  indorsed  by  her.  In  my  opinion 
he  was  entitled  to  rely  upon  that  repre- 
sentation, and  was  not  bound  to  make  fur- 
ther  inquiry." 

See  Love  v.  Lamar,  78  Ga.  323,  3  S.  E.  90, 
subd.  XVIII.;  Third  Nat.  Bank  v.  Poe,  5 
Ga.  App.  113,  62  S.  E.  826,  subd.  XVIII.; 
Walden  v.  Downing  Co.  4  Ga.  App.  534,  61 
S.  E.  1127,  subd.  XVIIL;  Garbutt  Lumber 
Co.  V.  Prescott,  131  Ga.  320,  02  S.  E.  228, 
subd.  XVIII. 
29  L.R.A.(N.S.) 


VI.  Purchase  from  stranger. 

Some  cases  give  much  emphasis  to  the 
failure  to  make  inquiries  where  a  stranger 
offers  a  note  for  sale,  and  there  appears  to 
be  quite  a  conflict  in  the  cases,  due  in  some 
measure  to  the  cases  following  Gill  v.  Cu- 
bitt,  3  Barn.  &  C.  466  (overruled  in  Crook  v. 
Jadis,  5  Barn.  &  Ad.  909),  and  in  Meb  ▼. 
Cablson,  due  to  a  statute  which  expresses 
the  same  rule.  In  other  cases,  the  fact 
that  the  payee  is  suspected  of  having  ob- 
tained the  note  by  swindling  farmers 
through  means  similar  to  those  practised 
in  other  cases  which  are  generally  known 
in  that  community  is  held  sufficient  to  put 
a  purchaser  on  inquiry. 

Notes  for  large  amounts  were  obtained  by 
fraud  from  a  farmer  some  200  miles  from 
the  maker's  residence,  and  within  a  few 
days  were  offered  for  sale  at  a  bank  near 
the  maker's  residence  by  a  stranger,  intro- 
duced to  the  cashier  by  a  resident  of  the 
town  in  which  the  bank  was  situated.  The 
party  introducing  refused  to  indorse  the 
notes.  The  maker  had  never  been  engaged 
in  business  requiring  discounts  to  any  ex- 
tent. The  bank  discounted  the  same  in  ten 
minutes,  making  from  10  to  15  per  cent.  It 
was  held  that  the  purchaser  was  bound  to 
make  inquiries.  Canajoharie  Nat.  Bank  v. 
Diefendorf,  123  N.  Y.  191,  10  L.R.A.  670, 
25  N.  E.  402.  The  court  said:  "Without 
being  called  upon  to  make  the  explanation 
usually  required  by  banking  institutions  in 
respect  to  the  most  ordinary  transactions 
of  everyday  customers,  this  stranger,  it  is 
claimed,  walked  into  a  national  bank  and 
converted  his  feloniously  acquired  property 
into  money,  without  difficulty  or  delay. 
Common  prudence,  and  a  decent  regard  for 
the  rights  of  those  who  might  be  injured  by 
his  conduct,  required  more  than  this  from 
the  least  scrupulous  of  men,  and  much  more, 
it  would  seem,  from  the  managers  of  a  char- 
tered financial  institution.  Such  institu- 
tions have  no  right  to  advertise  the  pur- 
chase by  them  of  unlawfully  acquired  notes, 
bonds,  or  negotiable  paper,  without  inquiry 
or  question." 

In  Rosenblum  ▼.  Blaser,  115  N.  Y.  Supp. 
I  219,  the  case  of  Canajoharie  Nat.  Bank  v. 
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IB  bound  to  take  his  statements  as  true, 
although  they  miglit  believe,  from  his  man- 
ner of  testifying  and  his  appearance  as  a 
witness  upon  the  stand,  that  he  has  testi- 
fied untruly, — a  point  we  do  not  decide. 

The  further  contention  of  the  plaintiff 
that,  if  denied  his  right  to  recover  in  this 
action,  it  would  be  introducing  a  danger- 
ous rule  into  the  law  in  regard  to  the 
transfer  of  negotiable  paper,  is  not  tenable. 
A  person  purchasing  a  note  in  good  faith, 
who  has  exercised  in  its  purchase  such 
care  as  an  ordinarily  prudent  man  would 
exercise,  will  not  be  liable  to  suffer  loss 
by  the  enforcement  of  the  rule  adopted  by 
the  court  of  appeals  of  New  York  and 
approved  by  this  court;    but,   however,  if 


he  fails  to  show  that  he  purchased  the  note 
in  good  faith,  by  failing  to  observe  the  or- 
dinary rules  applicable  to  the  purchase  of 
commercial  paper,  where  the  circumstances 
attending  the  purchase  are  calculated  to 
excite  suspicion  in  the  nfind  of  an  ordina- 
rily prudent  man,  the  law  will  not  protect 
him,  and  his  loss  will  be  the  result  of  his 
omission  to  exercise  good  faith  in  the  pur- 
chase of  the  paper. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  court  below  and  order  denying 
a  new  trial  are  affirmed. 

Fuller,  J.,  taking  no  part  in  this  de- 
cision. 


Diefendorf,  supra,  was  criticized  by  saying: 
"Written  by  a  zealous  judge,  once  a  notable 
advocate,  whose  homily  of  piping  phrases 
in  eleven  solid  pages,  upon  a  promissory 
note  case,  if  taKen  literally,  rather  than 
regarded  as  bad  law,  made  by  a  hard  case, 
would  long  since  in  this  state  have  dwarfed 
dealings  in  negotiable  instruments,  and  put 
an  end  to  the  commercially  useful  and  re- 
putable business  of  note  brokers.  Be  the 
worthiness  what  it  may  of  that  opinion 
(concurred  in  by  the  full  bench  of  the 
time),  the  facts  presently  in  question  con- 
trasted in  epitome  with  the  circumstances 
of  Farmer  Diefendorf 's  trade  and  the  dnal- 
ine  of  the  bank  with  his  beguiler  ('coming 
redhanded  from  the  perpetration  of  his 
fraud')  take  this  case  (fut  of  the  sentimental 
observations  referred  to,  fortified  with  ex- 
tracts— foreign,  Federal,  and  domestic — and 
quotations  out  of  hornbooks  from  home  and 
abroad,  and  show  without  citation  of  cases 
that  in  a  commercial  community,  respect- 
ing the  law  merchant,  the  judgment  herein 
should  have  been  against  the  maker  as  ^rell 
as  against  the  indorser." 

In  Manhattan  Sav.  Inst.  v.  New  York 
Nat.  Exch.  Bank,  53  App.  Div.  635,  65  N. 
Y.  Supp.  757,  the  case  of  Canajoharie  Nat. 
Bank  v.  Diefendorf,  supra,  was  criticized, 
the  court  saying:  "It  is  generally  recog- 
nized that  the  last  case  carried  the  question 
as  to  what  facts  and  circumstances  were 
sufficient  to  put  the  purchaser  upon  in- 
quiry to  the  extreme,  and  the  courts  have 
been  reluctant  to  carry  the  doctrine  fur- 
ttier.  While  the  later  decisions  have  reaf- 
firmed the  protection  to  which  persons  deal- 
ing in  negotiable  instruments  are  entitled, 
and  which  are  essential  to  uphold  commer- 
cial transactions,  to  hold  that  the  circum- 
stances appearing  in  this  case  are  sufficient 
upon  which  notice  could  be  charged  of  the 
Infirmity  of  the  title  in  those  bonds  would 
fixtend  the  doctrine  beyond  that  of  any  re- 
ported case,  and  shake  the  foundation  upon 
which  the  law  of  negotiable  paper  rests." 

In  Gill  V.  Cubitt,  supra,  where  a  bill  of 


features  were  known,  but  whose  name  was 
unknown  to  the  broker,  and  the  latter,  be- 
ing satisfied  with  the  name  of  the  accept- 
or, discounted  the  bill,  according  to  his 
usual  practice,  without  making  any  inquiry 
of  the  person  who  brought  it,  held;  that 
in  an  action  on  the  bill  by  the  broker, 
against  the   acceptor,   the   jury  were   very 

§  roper  ly  directed  to  find  a  verdict  for  the 
efendant  if  they  thought  that  the  plaintiff 
had  taken  the  bill  under  circumstances 
which  ought  to  have  excited  the  suspicion 
of  a  prudent  and  careful  man. 

This  case  was  overruled  in  Crook  ▼.  Ja- 
dis,  supra,  and  Backhouse  v.  Harrison,  6 
Barn.  &  Ad.  1098. 

A  Bank  of  England  note  for  £500  was 
stolen  from  a  porter  of  plaintiff's  bank, 
and  was  changed  by  a  country  bank  some 
seven  months  later,  by  the  holder,  a  stran- 
ger, taking  smaller  notes  of  the  country 
bank.  (The  case  of  Gill  v.  Cubitt  was 
followed.)  It  was  held  to  be  a  question  for 
the  jury  whether  the  party  changing  the 
bill  used  due  caution.  Snow  v.  Peacock,  2 
Car.  &  P.  215.  The  court  said:  ."It  is  im- 
portant to  remember  that  the  man  asked 
for  change  in  Bank  of  England  notes,  but 
afterwards  agreed  to  take  those  of  the  de- 
fendant's bank.  Perhaps  the  circumstance 
of  getting  their  own  notes  into  circulation,, 
and  the  little  profit  they  would  thereby  ac- 
quire, might  abate  the  degree  of  caution 
which  they  would  have  used  under  other 
circumstances,  (^estions  should  have  been 
asked,  and  those  questions  continued,  till 
suspicion  was  satisfied.  One  of  the  wit- 
nesses proved  that  it  is  the  practice  of  Lon- 
don bankers  never  to  change  a  note 'for  a 
stranger  without  first  making  inquiry.  I 
think  the  plan  adopted  by  the  bank  itself  is 
a  very  proper  caution." 

And,  where  a  broker  discounted  a  bill 
with  the  acceptors'  signature  forged,  and 
gave  in  exchange  his  check,  payable  to  the 
acceptors,  and  this  was  cashed  by  forging 
the  acceptors'  names,  it  was  held  that  the 
broker  did  not  use  due  caution  in  discount- 


exchange  was  stolen  during  the  night,  and  |  ing  for  a  stranger,  and  that  this  was  not 
taken  to  the  office  of  a  discount  broker  early  .  in  the  usual  course  of  business,  and  that 
in  the  following  morning  by  a  person  whose  I  he  should  lose  the  amount  of  his  forged 
29  L,R,A.(N.S.)  24  _ 
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check  in  a  controversy  with  the  bank.  ( Fol- 
lowing Gill  V.  Cubitt,  supra.)  Smith  v. 
Mechanics'  &  T.  Bank,  6  La.  Ann.  610. 

A  party  who  was  robbed  of  a  bank  note 
of  £500  brought  an  action  of  trover  two 
years  thereafter,  against  a  holder  of  the 
note,  who  claimed  tliat  he  received  it  on  a 
Derby  bet,  but  could  not  name  the  person. 
It  was  held   (following  Gill  v.  Cubitt,  su- 

gra)  that  the  holder  could  not  say  that  he 
ad  used  ordinary  precaution.  Easley  v. 
Crockford,  10  Bing.  243. 

And,  where  acceptances  of  two  drafts  for 
$500  each  were  obtained  about  7  P.  M.  by 
fraud  or  forgery,  from  a  party  residing 
some  3  miles  in  the  country,  and  the 
drafts  were  transferred  that  evening  to  the 
railroad  station  agent,  by  a  stranger,  and 
by  the  indorsee  to  a  bank  on  the  next  morn- 
ing for  $800,  and  the  drawer  was  unknown 
to  the  bank  officers,  it  was  held  that  the 
latter,  making  no  inquiry,  were  not  holders 
in  good  faith.  State  Bank  v.  Wilkie,  35 
Neb.  579,  53  N.  W.  603. 

And  where  the  payee  of  a  fraud  note 
was  a  stranger,  and  known  to  plaintiff  to 
be  doing  some  kind  of  business  with  the 
people  of  that  country,  and  talked  to  plain- 
tiff about  the  solvency  of  tlie  maker  before 
the  note  was  made,  and  the  plaintiff  pur- 
chased the  note  four  hours  after  it  had 
been  executed,  at  a  place  5  miles  distant, 
refused  the  same  day  to  disclose  what  he 
had  paid  for  it,  or  to  surrender  it  to  the 
maker  at  an  advance,  and  only  paid  $30  for 
a  note  of  $100,  it  was  held  that  he  was 
put  on  inquiry.  Loftin  v.  Hill,  131  N.  C. 
105,  42  S.  E.  548. 

And,  where  a  forged  check,  payable  to 
brokers,  was  indorsed  by  the  brokers  and 
paid  by  a  bank,  without  knowledge  that  the 
drawer's  name  was  forged,  it  was  held 
in  an  action  by  the  bank  against  the  brok- 
ers, that  the  presentation  by  a  stranger,  to 
the  brokers,  of  a  check  payable  to  their 
own  order,  was  a  transaction  that  should 
have  put  them  on  inquiry.  Patten  v.  Glea- 
son,  306  Mass.  430. 

A  check  payable  to  bearer  in  New  Or- 
leans was  lost  on  a  St.  louis  steamer.  It 
was  afterwards  sold  by  a  passenger  in  St. 
Louis,  a  stranger,  to  another  passenger,  tak- 
ing goods  in  part  payment,  and  5  per  cent 
discount;  the  reason  given  for  not  cashing 
it  at  New  Orleans  was  that  the  holder  had 
been  disappointed  in  love,  and  took  to  drink, 
and  was  so  intoxicated  he  forgot  to  present 
it.  Xt  was  held  that  the  circumstances  con- 
nected with  the  sale  were  so  suspicious 
that  the  purchaser,  not  making  further  in- 
quiries, was  not  a  bona  fide  holder.  Vair- 
in  V.  Hobson,  8  La.  50,  28  Am.  Dec.  125. 

In  Solomons  v.  Bank  of  England,  13  East, 
135,  note,  3  Eng.  Rul.  Cas.  634,  a  bank  note 
of  £500  had  been  obtained  by  a  forged  draft 
from  a  company,  and  when  presented  by 
the  plaintiff,  payment  had  been  stopped. 
The  plaintiff  had  received  the  note  from  his 
correspondents  from  Middleburgh,  and 
wrote,  inquiring  how  they  came  by  the  note; 
their  answer  was  that  they  had  received  it 
from  a  man  dressed  in  such  a  way,  in  pay- 
Z9  l.,R.A,(N,S,) 


ment  of  goods,  and  that  they  knew  nothing 
of  it,  and  that  he  should  return  the  note 
or  pay  for  it.  It  was  held  that  the  plain- 
tiff was  properly  nonsuited.  Ashurst,  J., 
said:  ''On  the  evidence  of  suspicion  which 
was  given  with  respect  to  this  note,  the 
plaintiff  ought  to  have  given  every  possible 
account  how  his  correspondents  came  by 
it,  in  order  to  clear  them  from  imputation 
of  fraud;  and  this  was  not  done;  the  sus- 
picion, therefore,  remains  as  it  did  before." 

A  bank  bill  of  £100  was  lost  in  a  stage 
coach,  and  was  cashed  by  a  bank  at  Brigh- 
ton for  a  stranger,  who  wrote  "his  name 
and  address  in  a  vulgar  hand,  and  in  a  very 
bungling  stile,"  and  he  was  not  asked  at 
what  hotel  he  put  up,  or  whether  he  knew 
or  was  known  to  any  individual  at  Brigh- 
ton. It  was  held  to  be  a  question  for  the 
jury  whether  due  caution  was  exercised  by 
the  banker.  The  jury  found  for  the  plain- 
tiff in  an  action  by  the  loser  in  trover 
against  the  banker.  Strange  v.  Wigney,  6 
Bing.  677. 

And,  where  merchants  sold  goods  to  a 
stranger,  and  took  in  payment  part  cash 
and  part  an  accepted  bill,  which  the  true 
owner  had  lost,  it  was  held  to  be  a  question 
for  the  jury  whether  inquiry  should  have 
been  made,  where  the  goods  were  sent  to  a 
tavern,  which  was  not  a  booking  office. 
Slater  V.  vVest,  3  Car.  &  P.  325. 

And,  the  purchase  of  a  note  of  $300  for 
$50,  from  a  stranger,  indorsed  without  re- 
course, was  held  to  require  a  submission  to 
the  jury  whether  or  not  the  purchaser  was 
put  on  inquiry.  Gould  v.  Stevens,  43  Vt. 
125,  6  Am.  Rep.  2(j5.  The  note  was  for  a 
patent  right  which  was  worthless. 

A  purchaser  of  notes  knew  that  .they  were 
procured  from  farmers  for  wheat  under 
circumstances  which  justified  him  in  re- 
garding them  as  "green"  for  giving  them, 
that  the  note  payable  to  bearer  was  offered 
to. him  by  a  stranger  on  the  morning  aft- 
er it  was  executed,  and  that  if  the  note  was 
obtained  from  the  maker  by  fraud,  and  he 
made  inquiries,  he  could  not  enforce  pay- 
ment. It  was  held  that  it  was  a  question 
for  the  jury  whether  or  not  he  had  acted  in 
good  faith.  Whaley  v.  Neill,  44  Mo.  App. 
316. 

And,  the  fact  that  a  banker  purchasing 
notes  knew  that  the  seller  was  a  stranger, 
selling  churns,  and  offered  notes  of  farm- 
ers at  an  unusually  large  discount  for 
good  paper,  was  held  to  be  a  suspicious  cir- 
cumstance, and  enough  te  awaken  inquiry 
in  the  mind  of  any  reasonably  cautious 
person  as  to  the  consideration,  before  buy- 
ing.    Auten  v.  Gruner,  90  111.  300. 

Most  of  the  cases  asserting  a  contrary 
rule  were  those  that  refused  to  follow  the 
case  of  Gill  v.  Cubitt,  3  Barn.  &  C.  466. 

A  pocketbook  containing  an  indorsed  bill 
was  lost  in  the  canal;  some  weeks  after- 
ward it  wa4s  presented  to  a  bank  by  two 
men  dressed  like  sailors,  who  claimed  that 
the  bill  was  given  to  them  in  payment  of 
a  carpfo  of  coal.  The  holder  could  not  write, 
and  indorsed  his  name  by  his  mark,  and 
explained  that  the  bill  ha4  been  discolored 
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by  falling  Into  the  canal;  it  was  held  that 
there  was  not  evidence  to  warrant  a  finding 
that  the  agent  of  the  bank  had  been  guilty 
of  gross  negligence.  (Gill  v.  Cubitt,  su- 
pra, overruled. )  Backhouse  v.  Harrison,  su- 
pra. It  was  proved  that  it  was  the  cus- 
tom at  the  Bank  of  England  and  its  branch- 
es not  to  discount  a  note  for  strangers  who 
could  not  write,  especially  where  the  bill 
was  dirty. 

Where  the  sellers  of  a  note  were  both 
strangers  to  the  purchaser,  who  did  not 
like  their  appearance,  the  facts  that  he  be- 
came suspicious,  and  thought  the  note  was 
not  genuine,  or  that  the  maker  was  not  sol- 
vent, and  made  inquiries  as  to  the  genuine- 
ness of  the  note  and  the  solvency  of  the 
maker,  and  being  satisfied  upon  these  two 
points,  purchased  the  note,  were  held  not 
sufficient  to  put  him  upon  inquiry  as  to 
title.     Matthews  v.  Poythress,  4  Ga.  287. 

Bonds  were  stolen  in  Philadelphia;  before 
the  theft  was  discovered,  they  were  nego- 
tiated in  New  York,  by  a  man  purporting 
to  be  a  New  Jersey  physician  and  a  stran- 
ger to  the  broker.  An  instruction  that  it 
war  a  question  for  the  jury  as  to  whether 
the  holder  had  established  that  he  was  a 
purchaser  in  good  faith,  or  whether  there 
were  such  circumstances  of  the  character 
which  have  been  described  as  would  war- 
rant the  inference  that  there  was  ground  for 
suspicion,  was  held  erroneous.  Suspicion 
of  defect  of  title,  or  the  knowledge  of  cir- 
cumstances which  would  excite  such  sus- 
picion in  the  mind  of  a  prudent  man,  or 
gross  negligence  on  the  part  of  the  taker 
at  the  time  of  the  transfer,  was  held  not 
to  affect  his  title.  That  result  could  be  pro- 
duced only  by  bad  faith  on  his  part.  Mur- 
ray V.  Lardner,  2  Wall.  110,  17  L.  ed.  857. 

A  note  payable  to  bearer,  procured  by 
fraud,  amounting  to  $250,  on  a  solvent 
party.,  was  purchased  for  $100  from  a  stran- 
ger. The  stamps  were  not  properly  can- 
celed. The  stranger  said  that  he  obtained 
the  note  in  New  York,  on  trade.  An  in- 
struction that  the  holder  was  put  upon  in- 
quiry was  held  to  be  erroneous.  Phclan  v. 
Moss,  67  Pa.  50,  5  Am.  Hep.  402. 

In  McSparran  v.  Neeley,  91  Pa.  17,  it  was 
said:  "In  Beltzhoover  v.  Blackstock,  3 
Watts,  20,  27  Am.  Dec.  330,  Judge  Serjeant 
concurred  in  the  position  taken  in  Gill  v. 
Cubitt,  supra,  that  if  an  indorsee  takes  a 
note  heedlessly,  and  under  circumstances 
which  ought  to  have  excited  the  suspicions 
of  a  prudent  and  careful  man,  the  maker 
or  indorser  may  be  let  into  a  defense.  In 
Pholan  V.  Moss,  however,  it  was  expressly 
declared  that  Gill  v.  Cubitt  was  not  law  in 
Pennsylvania,  and  it  was  decided  that  the 
existence  of  suspicious  circumstances  alone 
will  not  defeat  an  indorsee's  right  to  recov- 
er, but  that,  in  order  to  defeat  his  title, 
mala  fides  on  his  part  must  be  proved." 

An  instruction  tnat  if  strangers  offer  to 
sell  notes  having  any  marks  of  suspicion 
about  them,  the  purchaser  will  be  bound 
to  take  notice  of  such  suspicious  facts,  and 
should  protect  himself  by  inquiring  of  the 
apparent  maker,  was  held  erroneous,  Smith 
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V.  Culton,  5  111.  App.  422.  It  was  said  that 
the  earlier  cases  which  seem  to  sustain 
the  doctrine  that  mere  negligence  will  de- 
feat a  recovery  are  explained  in  Comstock  v. 
Hannah,  7(1  111.  530,  which  holds  that  the 
rule  in  Gill  v.  Cubitt,  supra,  is  no  longer 
an  authority. 

These  cases  above  accord  with  the  Tennes- 
see statute. 

A  merchant  receiving  from  a  stranger  in 
payment  of  goods  a  check  indorsed  in  blank 
by  the  payee  was  held  not  put  upon  inquiry, 
where  the  check  had  been  lost,  and  was  pre- 
siunably  found  by  the  party  using  it. 
Unaka  Nat.  Bank  v.  Butler,  113  Tenn.  574, 
83  S.  W.  655.  This  was  under  Tennessee 
negotiable  instruments  law,  §  50,  providing 
that  ''to  constitute  notice  of  an  infirmity 
in  an  instrument,  or  defect  of  the  title  of 
the  person  negotiating  the  same,  the  person 
to  whom  it  is  negotiated  must  have  had  ac- 
tual knowledge  of  the  infirmity  or  defect, 
or  knowledge  of  such  facts  that  his  action 
in  taking  the  instrument  amounted  to  bad 
faith." 

A  similar  case  occurred  in  Louisiana, 
where  bills  on  western  banks  were  first  of- 
fered by  a  stranger  who  purchased  rosin,  . 
and  they  were  refused,  and  then  a  check 
payable  to  bearer  was  accepted,  and  the 
balance  due  the  holder  paid  m  cash  and  a 
check.  It  was  held  that  there  was  no  sus- 
picious circumstances  indicating  that  the 
holder  of  the  first  check  had  no  title. 
Marsh  v.  Small,  3  La.  Ann.  402,  48  Am.  Dec. 
452.  In  this  case  the  check  had  been  lost 
by  the  owner,  and  as  no  negligence  was 
shown  in  taking  it  on  the  day  of  its  date, 
the  last  holder  was  protected. 

Contributory  negligence  of  plaintiff  was 
held  to  bar  a  recovery. 

In  an  action  of  trover  by  the  owner  of 
an  indorsed  bill  of  exchange  for  £332,  which 
was  stolen  from  him,  against  a  banker  who 
purchased  the  bill  from  a  stranger,  where 
the  loser  had  advertised  a  lost  pocketbook 
containing  papers  of  no  value  except  to  the 
owner,  it  was  lichl  that  the  plaintiff  was 
negligent  in  failing  to  give  notice,  and  this 
would  prevent  a  recovery,  even  if  the  de- 
fendant was  not  cautious.  Beckwith  v. 
Corrall,   11   J.  B.  Moore,  335. 

Where  the  sale  is  made  through  the  of- 
fice of  reputable  brokers,  it  seems  that  the 
purchaser  is  not  put  on  inquiry. 

A  stolen  Adams  Express  bond  was  offered 
by  a  stranger  to  a  broker  in  Maryland,  who 
declined  to  purchase.  The  stranger  then 
asked  the  broker  to  sell  it  for  him,  which 
was  done  on  the  floor  of  the  New  York  stock 
exchange,  by  New  York  brokers,  who  had 
been  instructed  by  wire.  It  was  held  that 
the  purchaser  was  not  put  on  inquiry. 
Hibbs  V.  Brown,  190  N.  Y.  167,  82  N.  E. 
1108.  The  main  question  discussed  was 
whether  the  bonds  were  negotiable,  as  they 
were  issued  by  an  association,  and  a  clause 
purported  to  exempt  the  members  from  lia- 
bility. 

Bonds  of  a  Elaine  railroad  were  sent  to 
New  York,  to  a  broker,  to  be  sold,  and  were 
stolen   while   in   New   York.     Three   years 
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after,  they  were  sold  through  a  bank  in 
Portland,  acting  for  a  New  York  broker, 
to  an  innocent  holder.  In  an  action  of 
trover,  it  was  held  that  the  latter  was  a 
bona  fide  holder,  although  the  seller  was 
a  stranger,  and  the  price  paid  an  insignifi- 
cant percentage  of  the  face  of  the  bonds, 
and  the  cashier  who  effected  the  sale  was 
unable  to  remember  the  name  of  the  bank- 
er with  whom  he  corresponded,  or  to  pro- 
duce his  letters,  or  fix  the  date,  or  give  any 
details.  Smith  v.  Harlow,  64  Me.  610.  This 
was  accounted  for,  as  it  was  not  the  cus- 
tom of  the  bank  to  handle  such  bonds. 

A  purchase  of  two  notes  of  $2,000  each 
at  50  cents  on  the  dollar,  from  a  stranger, 
without  inquiry,  was  held  sufficient  to  en- 
title a  recovery,  where  plaintiff's  evidence 
was  not  contradicted.  Richmond  v.  Dief- 
endorf,  51  Hun,  538,  4  N.  Y.  Supp.  375. 
The  court  said:  "The  plaintiff  asked  noth- 
ing about  the  consideration  of  the  notes. 
There  is  not  any  ground  to  suppose  that  he 
knew  any  fact  which  he  did  not  disclose. 
No  suggestion  is  made  of  any  such  knowl- 
edge. It  is  true  that  the  fact  that  so  many 
of  the  defendant's  notes  were  outstanding 
and  offered  for  sale  by  a  stranger  was  un- 
usual. Did  that  circumstance  imply  that 
the  defendant  had  been  the  victim  of  a 
fraud?  Why  should  it?  Tho  law  does  not 
presume  fraud.  The  circumstances  possibly 
implied  an  unusual  expansion  of  his  credit; 
but  when  a  person  gives  a  series  of  notes, 
the  presumption  naturally  is  that  he  does 
so  in  order  to  benefit  himself,  not  that  he 
has  been  victimized   by  swindlers." 

In  Farthing  v.  Dark,  109  N.  C.  291,  13  S. 
E.  918,  it  was  held  that  where  the  pur- 
chaser from  a  stranger  of  a  note  for  $125, 
due  in  six  months,  paid  only  $100  for  the 
same,  and  knew  that  it  was  payable  at  an 
office  not  existing  in  that  town,  he  was 
put  on  inquiry.  On  rehearing  in  111  N.  C. 
243,  16  S.  E.  337,  it  was  held  that  this 
misstated  the  facts,  as  the  note  was  pay- 
able at  this  oflice  or  at  the  ofiice  of  Worth- 
am  &  Company,  which  was  well  known,  and 
there  was  no  suspicious  circumstance  con- 
nected with  the  place  of  payment.  If  he 
had  made  inquiry,  he  would  have  learned 
that  the  machinery  for  which  the  note  was 
given  was  there  in  town,  although  not  ac- 
cepted bv  the  buver. 

In  Loftin  v.  Hill,  131  N.  C.  105,  42  S.  E. 
548,  it  was  said:  "There  are  facts  in  this 
case  not  found  in  Farthing  v«  Dark,  111 
N,  C.  243,  16  S.  E.  337, 'and  the  decision 
there  in  upholding  in  its  intes^rity  the  law 
in  reference  to  the  rights  of  the  holders 
of  negotiable  notes  is  the  extreme  limit  of 
that  doctrine.  We  can  go  no  further  with 
it."  See  Wright  v.  Bartholomew,  66  App. 
Div.  357,  72  N.  Y.  Supp.  700,  subd.  XII. 

r/I.  Insolvency  of  prior  parties. 

The  cases  do  not  seem  to  agree  as  to 
whether  the  insolvency  of  a  party  negotia- 
ting paper  should  put  a  purchaser  on  in- 
quirv;  some  cases  hold  that  he  is  put  upon 
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inquiry;  other  cases  hold  that  this  is  a 
question  for  the  jury. 

In  Bradwell  v.  Pryor,  124  111.  App.  84,  it 
was  held  that  a  party  who  had  previously 
obtained  the  release  of  a  firm's  vessels  from 
libel,  and  knew  that  the  company  was 
in  financial  straits,  and  who  received  a 
draft  obtained  by  a  sale  of  lumber  without 
recognizing  the  lien  for  salvage,  was  put 
on  inquiry.  But,  on  appeal,  in  221  111.  602, 
77  N.  E.  ni5,  this  rule  was  denied,  and  it 
was  held  that  he  had  actual  notice,  or  was 
a  party  to  the  fraud  in  obtaining  the  draft. 

And  a  party  taking  a  note  as  collateral 
was  held  put  on  inquiry  where  the  maker 
of  the  note  had  shortly  before  made  an  as- 
signment for  creditors,  and  this  was  known 
to  the  indorsee.  Randall  v.  Rhode  Island 
Lumber  Co.  20  R.  I.  625,  40  Atl.  763. 

And  in  Sturges  v.  Metropolitan  Nat. 
Bank,  49  111.  220,  a  bank  sold  a  draft  on 
a  New  York  bank,  but,  the  consideration 
having  failed,  payment  was  stopped  by 
telegraph.  The  holder,  who  had  sent  the 
draft  through  the  mail,  telegraphed  also 
to  the  New  York  bank  to  turn  over  to  an- 
other bank  the  proceeds  for  his  creditor.  It 
was  held  that  the  latter  was  not  a  bona 
fide  holder,  as  he  knew  that  the  holder  of 
the  draft  had  suspended  payment,  that  it 
was  rumored  on  the  street  that  it  had  not 
been  paid  for,  and  the  holder  had  refused 
to  answer  an  inquiry  on  that  point.  It 
was  held  that  the  purchaser  should  have 
made  further  inquiry.  The  court  follows 
Russell  V.  Hadduck,  8  111.  233,  44  Am.  Dec. 
693,  saying  the  rule  in  Gill  v.  Cubitt,  3  Barn. 
&  C.  466,  is  the  rule  in  this  state,  which 
does  not  follow  the  rule  laid  down  by  the 
Supreme  Court  of  the  United  States. 
Cooley  V.  Jones,  25  111.  567.  But  Russell 
v.  Hadduck  was  overruled  in  Comstock  v. 
Hannah,  76  111.  530. 

•  Where  a  drinking,  impecunious  real  es- 
tate broker  received  a  certified  check  of 
$601,  to  pay  tax^s,  and  used  it  to  pay  a 
bill  to  the  firm  where  he  had  desk  room, 
and  received  some  money  on  the  same,  and 
the  indorser  was  not  likely  to  be  trusted 
with  so  much  money,  the  court  held  that 
the  indorsee  was  not  a  bona  fide  holder. 
Buckner  v.  Jones,  1  Mo.  App.  538.  The 
court  said:  "If  defendant  had  received  a 
$1,000  bank  bill  under  circumstances  such 
as  to  put  him  on  his  guard,  and  lead  him, 
as  a  reasonable  man,  to  suspect  that  it 
could  not  be  honestly  pledged  or  paid  away 
for  his  own  benefit  by  the  person  present- 
ing it  to  him,  he  would  not  have  been  safe 
in  advancing  money  upon  it,  nor  could  he 
be  allowed  to  apply  a  portion  of  it  to  the 
payment  of  a  debt  due  to  him  by  the  sus- 
pected holder." 

The  fact  that  the  holder  of  a  note  knew 
the  maker  was  insolvent  when  be  bought 
it  was  held  to  be  some  evidence  for  the  jury, 
where  his  purchase  was  denied,  and  he 
had  sued  a  prior  indorser,  who  contended 
that  hivS  indorsem*»nt  was  for  the  purpose 
of  enabling  the  maker  to  take  up  a  col- 
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lateral,  to  be  applied  to  the  indorser'a 
benefit.  Bunzel  v.  Maas,  110  Ala.  68,  22 
6o.  568. 

And  where  the  alleged  purchaser  of  a 
note  and  mortgage  knew  that  the  indorser 
was  frequently  borrowing  money,  and  at 
times  closely  pressed,  that  the  maker  of 
the  note  was  quite  old,  and  subject  to  the 
infirmities  usual  to  old  age,  that  the  trans- 
action covered  substantially  all  his  prop- 
erty, and  was  out  of  his  usual  course  of 
business,  it  was  held  sufficient  to  have  sug- 
gested inquiry  as  to  how  and  for  what  the 
note  and  mortgage  were  given.  Galbraith 
V.  McLaughlin,  91  Iowa,  399,  59  N.  W.  338. 

A  notary's  clerk  purloined  a  note  in  the 
possession  of  the  notary,  belonging  to  a 
tutor  of  minors,  amounting  to  $2,400,  anil 
on  this  obtained  $1,200  from  a  broker, 
using  the  note  as  collateral.  It  was  held 
that  the  broker,  failing  to  make  inquiries, 
was  not  a  bona  fide  holder,  where  the  draw- 
er and  indorser  were  men  with  whom  the 
clerk  was  not  known  to  be  in  the  habit  of 
dealing,  and  the  clerk  was  without  any  ap- 
parent means  (following  Gill  v.  Cubitt,  su- 
pra).    Nicholson  v.  Patton,  13  La.  213. 

A  bill  of  exchange  for  £1,727  was  made 
by  a  party  and  accepted  by  another  party, 
and  lK>th  were  insolvent,  and  it  was  made 
in  contemplation  of  bankruptcy.  It  was 
bought  for  £200  after  the  purchaser  knew 
it  had  been  hawked  about,  and  the  pur- 
chaser knew  that  it  was  risky  as  to  the  ac- 
ceptor, and  that  the  drawer  was  insolvent. 
It  was  held,  in  proving  the  claim  in  bank- 
ruptcy, that  the  purchaser  was  put  upon 
inquiry.  Jones  v.  Gordon,  37  L.  T.  Rep. 
N.  S.  477,  4  Eng.  Rul.  Cas.  416,  affirming  L. 
R.  1  Ch.  Div.  137.  This  was  on  the  ground 
that  the  discount  was  so  great  as  to  sug- 
gest something  dishonest. 

In  First  State  Bank  v.  Hammond,  104 
Mo.  App.  403,  79  S.  W.  493,  where  a  judg 
ment  for  defendant  was  reversed  because  of 
an  instruction  that  knowledge  of  facts  suf- 
ficient to  put  a  prudent  man  on  inquiry 
would  affect  the  title  of  the  purchaser,  the 
court  said,  however,  that  peremptory  in- 
structions for  the  plaintiff  should  not  have 
been  given,  as  the  jury  might  not  have  be- 
lieved tfie  cashier,  who  testified  that  he  did 
not  know  the  condition  of  the  insolvent 
payee,  which  was  a  company  in  his  town, 
and  had  dealings  with  the  bank. 

A  bank  of  England  note  for  £1,000  was 
lost  in  London.  Two  years  later  it  was 
cashed,  part  in  money  and  part  in  bills  of 
exchange,  in  Liverpool,  by  a  banker  and 
brewer,  for  a  tavern  keeper,  who  said  that 
it  was  for  one  of  his  guests.  At  this  time 
this  tavern  keeper  was .  indebted  to  the 
brewer,  and  was  insolvent.  No  questions 
were  asked  as  to  the  title  to  the  bill.  It 
was  held  to  be  a  question  for  the  jury 
whether  it  had  been  received  out  of  the 
ordinary  course  of  business,  and  whether  or 
not  full  value  had  been  given  for  it.  The 
original  owners  recovered  in  trover.  Egan 
V.  Threlfall,  5  Dowl.  &  R.  326,  note. 

But  in  other  cases  it  was  held  that  the 
purchaser  was  not  put  on  inquiry. 
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The  fact  that  a  man  giving  a  new  draft 
had  allowed  a  prior  draft  to  go  to  protest 
was  held  insufficient  to  destroy  the  good 
faith  of  the  indorsee.  Merchants'  Bank  v. 
McClelland,  9  Colo.  608,  13  Pac.  723.  In 
this  case  the  court  said:  "The  circum- 
stance that  Skinner  had  procured  the  dis- 
counting by  plaintiff  of  a  draft  which  had 
afterwards  been  dishonored  might  have  been 
sufficient  to  arouse  a  suspicion  that  the 
draft  of  defendant  had  not  been  procured 
in  good  faith;  but  the  protestations  and 
conduct  of  Skinner  at  the  depot  would 
naturally  tend  to  allay  such  suspicion.  Be- 
sides, we  have  seen  that  the  existence  of 
suspicions  of  this  character  is  not  alone 
sufficient.'' 

On  the  29th  of  October,  A  accepted  drafts 
drawn  on  him  by  B,  for  goods  sold  to  B 
by  C,  and  G  sold  these  drafts  to  a  party 
who  had  notice  that  0  had  made  an  assign- 
ment of  his  accounts  to  another  party  on 
the  10th  of  that  month.  It  was  held  that 
the  purchaser  was  not  put  on  inquiry,  as 
there  should  come  a  time  when  the  world 
could  trade  with  the  assignor  without  being 
put  on  inquiry  as  to  whether  a  previoijs  as- 
signment covered  later  bills.  Cooley  v. 
Jones,  supra. 

And  that  an  indorsee  surrendered  a  note 
indorsed  by  a  man  of  good  financial  stand- 
ing, overdue  three  months,  and  took  a  new 
note,  with  an  additional  indorser,  and  that 
the  note  was  for  a  large  amount,  was  held 
not  to  render  the  indorsee  a  purchaser  in 
bad  faith.  Bromley  v.  Hawlcy,  CO  Vt.  46, 
12  Atl.  220. 

And  where  bonds  were  stolen  and  were 
used  as  collateral  with  a  bank,  it  was  held 
that  the  lender  was  not  put  upon  inquiry 
from  the  fact  that  the  borrower  had  been 
owing  money  to  the  bank  for  several  years, 
where  the  borrower  had  the  reputation  of 
being  an  honest  man,  and  the  party  who 
owned  the  bonds  had  been  security  for  him 
as  tax  collector.  Whiteside  v.  First-  Nat. 
Bank  (Tenn.)   47  S.  W.  1108. 

Ignorance  on  the  part  of  an  indorsee  as 
to  the  indorser  or  his  solvency  was  held 
not  to  put  the  purchaser  on  inquiry.  Rosen- 
blum  V.  Blaser,  115  N.  Y.  Supp.  219.  In 
this  case  the  purchaser  bougnt  notes  of 
$700  for  $620. 

The  fact  that  a  bank  knew  that  another 
bank  was  insolvent  when  the  latter  turned 
over  to  the  former  a  draft  was  held  not  to 
put  the  receiver  of  the  draft  on  inquiry 
as  to  whether  or  not  the  insolvent  bank 
had  committed  a  fraud  in  obtaining  the 
draft.  Forbes  v.  First  Nat.  Bank,  21  Okla. 
206,  95  Pac.  785. 

See  Roth  v.  Colvin,  32  Vt.  125,  subd.  II.; 
New  York  Iron  Mine  Co.  v.  Citizens'  Bank, 
44  Mich.  344,  6  N.  W.  823,  subd.  VIIL; 
Chaffee  v.  First  Nat.  Bank,  40  Ohio  St. 
1,  subd.  IX. 

VIII.  diaracter,  reptttation,  and  husi" 
ness  of  indorser. 

Whether  or  not  the  character  of  the  in- 
dorser will  put  a  purchaser  on  inquiry  do- 
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pends  largely  on  the  character  and  busi- 
ness he  has,  and  the  amount  of  knowledge 
of  the  purchaser.  If  the  indorser  has  been 
known  to  forge  or  deal  in  forged  paper, 
the  purchaser  will  be  put  on  inquiry.  So 
if  he  is  known  to  be  in  a  business  that  is 
in  bad  repute  by  reason  of  procuring  paper 
from  farmers  fraudulently.  But  it  seems 
the  fact  that  he  is  a  gambler  or  a  saloon 
keeper  will  not  put  the  purchaser  on  in- 
quiry. 

Newspaper  articles  touching  the  moral 
character  of  a  drawer  of  drafts,  not  brought 
home  to  the  knowledjye  of  the  officers  of  a 
bank  discounting  a  draft  to  which  a  forged 
bill  of  lading  was  attached,  were  held  not 
to  prevent  the  bank  from  recovering  from 
the  acceptor.  Goetz  v.  Bank  of  Kansas 
City,  119  U.  S.  551,  30  L.  ed.  515,  7  Sup. 
Ct.  Rep.  318,  The  court  said:  **The  bad 
faith  in  the  taker  of  negotiable  paper  which 
will  defeat  a  recovery  by  him  must  be 
something  more  than  a  failure  to  inquire 
into  the  consideration  upon  which  it  is 
made  or  accepted,  because  of  rumors  or 
general  reputation  as  to  the  bad  character 
of  the  maker  or  drawer. 

And  the  knowledge  that  a  note  for  $5,000 
was  given  for  an  alleged  secret  remedy  for 
the  cure  of  alcoholic  and  morphine  diseases 
did  not  put  a  bank  purchasing  the  note  on 
inquiry  as  to  whether  the  transaction  was 
a  fraudulent  scheme.  First  Nat.  Bank  v. 
Moore,  78  C.  C.  A.  681,  148  Fed.  953.  An 
instruction  that  any  knowledge  that  would 
put  a  prudent  business  man  on  inquiry 
would  be  notice  of  all  facts  that  could  be 
obtained  by  inquiry  was  held  erroneous, 
and  not  the  rule  in  the  Federal  courts. 

That  the  purchaser  of  a  note  had  found 
out  that  a  note  he  had  previously  pur- 
chased from  the  same  man  had  been  fraudu- 
lently obtained  was  held  only  a  suspicious 
circumstance,  but  would  not  defeat  the 
rights  of  a  holder  for  value,  before  ma- 
turity. Rice  V.  Barrington,  75  N.  J.  L. 
806,  70  Atl.  109.  This  was  under  the  deci- 
sions of  this  state,  and  New  .Jersey  Negli- 
gent Instruments  Law  of  1902,  §  56,  pro- 
vides: "To  constitute  notice  of  an  infirm- 
ity in  the  instrument,  or  defect  in  the 
title  of  the  person  negotiating  the  same, 
the  person  to  whom  it  is  negotiated  must 
have  had  actual  knowledge  of  the  infirmity 
or  defoct,  or  knowledge  of  such  facts  that 
his  action  in  taking  the  instrument  amount- 
ed to  bad  faith." 

And  knowledge  that  the  business  of  the 
payee  was  dishonorable,  and  of  such  a  na- 
ture as  would  put  a  prudent  man  on  in- 
quiry, was  held  insuflicient  to  prevent  the 
purchaser  from  being  a  bona  fide  holder. 
Comstock  V.  Hannah,  76  111.  530;  Shreevea 
V.  Allen,  79  111.  553. 

And  knowledge  that  the  seller  of  the  note 
was  engaged  in  gambling  contracts,  and 
suspicion  that  the  note  was  given  for  one 
of  these,  was  held  not  to  prevent  a  bona 
fide  purchase  in  the  regular  course  of  busi- 
ness at  the  purchaser's  bank.  Mitchell  v. 
Catchings,  23  Fed.  710. 

And  where  a  check  was  given  for  a  gam- 
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bling  debt,  and  was  transferred  to  t  partr 
who  gave  his  check  for  the  same,  in  a  salt 
by  the  holder  of  the  gambler's  check,  an  is- 
struction  "that  the  plaintiff  was  not  boned 
to  make  inquiry  at  the  bank,  or  aseertais 
whether  or  not  his  check  had  been  presesi^i 
or    paid    at    the    time    he    presented  tje 
Scheuerman   check   for   payment.    Neitkr 
was  it  necessary  for  plaintiff  to  stop  pay- 
ment of  his  check,  if,  at  the  time  he  pre- 
sented the  check  to  the  bank  for  paxinent. 
he  was  a  bona  fide  holder  thereof,"— was 
approved.     Matlock  v.  Scheuerm&n,  51  Or. 
49,  17  L.R,A.(N.S.)   747,  93  Pac.  823. 

Under  Mont.  Civ.  Code,  §  4034,  pronu- 
ing  that  an  indorsee  in  due  course  is  o*j? 
wlio,  in  good  faith,  in  the  ordinary  cour«^ 
of  business,  and  for  value,  before  its  ap- 
parent maturity,  acquires  a  negotiable  ia 
strument,  duly  indorsed  to  him  or  paTab''- 
to  bearer,   it  was  held   that  knowle«ij:e  ^•'■ 
suspicious   circumstances   sufficient  to  p^t 
a  prudent  man  on  inquiry  was  not  enouji 
to  destroy  the  right  to  recover, — such  evi- 
dence might  be  admissible  on  the  qoe^ti". 
of  good  faith.     Harrington  v.  Butte  ^  II 
Min.  Co.  33  Mont.  330,  114  Am.  St.  Eti 
821,  83  Pac.  467.     It  this  case  a  check  't  ^ 
given  for  a  gambling  debt,  and  the  fir?t  -r 
dorser  was  so  intoxicated  that  his  siamati^^ 
was  somewhat  unnatural.     The  plaintiff  va- 
second  indorsee. 

The  fact  that  the  indorsee  knew  that  \'. 
one  selling  a  note  was  in  the  liquor  l»*j-i 
ness  was  held  insufiicient  to  piit  the  |i:~- 
chaser  on  inquiry  as  to  the  considerai.'H 
Estabrook  v.  Boyle,  1  Allen,  412. 

A  note  was  given  for  liquor  sold  in  vi  »- 
lation  of  law,  and  the  purchaser  knew  ti  .--t 
the  payee  was  in  the  liquor  business.  A. 
instruction  "that  the  plaintiff"  was  put  • 
inquiry  regarding  the  consideration  of  t'.- 
note,  and  failing  to  make  inquiry,  he  mi> 
be  held  as  having  knowledge  of  such  fa«-: 
as  by  inquiry  he  might  have  learned,*^  *- 
held  properly  refused.  Bottomley  v.  Gtll 
smith,  36  Mich.  27. 

And  the  fact  that  the  purchaser  of  a  Ti<«l 
knew  that  the  assignor  had  been  in  cro»'ji* 
business  transactions,  and  that  the  c<*v 
pany  of  which  the  assignor  was  a  meciK 
was  next  door  to  the  place  of  business 
the  purchaser,  was  held  insufficient  tn  y- 
him  on  inquiry.  Setzer  v.  Deal,  135  N. 
428,  47  S.  E.  466. 

Mass.  Stat.  1855,  chap.  213,  provided  th 
if  the  holder  of  a  collateral  disponed  of  t 
same  before  the  secured  debt  maturetl. 
should  be  fined  or  imprisoned.  The  fj 
that  indorsers  were  brokers,  and  said  t^ 
they  would  substitute  other  eecuriti**-' 
maturity,  was  held  insufficient  to  put  t 
purchaser  on  inquiry  as  to  the  note  UA 
held  as  collateral.  Gardner  ▼.  Gasrer. 
Allen,  602. 

And,  where  a  note  was   indorsed  to 
in  taking  up  a  note  at   a    bank,   ami 
liolder  used  it  at  another  bank,  to  take 
another  note,  which,  to   the   Imnk's  kroj 
edge,  had  been  fraudulently  altered,  it  ^ 
held  that  the  bank  taking  tlie  renewal,  n 
was  not  put  on  inquiry.     Lancaster  Couj 
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It.  Bank  t.  Garber,  178  Pa.  91,  35  Atl. 
S. 

The  holder  of  stock  as  collateral,  sus- 
cting  that  the  certiHcate  had  been  fraudu- 
ritly  raised  by  the  pledgeor,  demanded 
rtfaer  security,  and  received  a  note  in- 
•rsfd  by  a  third  part  v.  In  a  suit  against 
e  indorser,  it  was  held  that  the  refusal  of 
t  instruction  that  knowledge  of  the  crime 
raising  a  certificate  was  sufficient  to  put 
m  on  inquiry  was  correct,  where  the  court 
9tructed  that  if  the  indorsement  was  ob- 
ined  through  a  fraudulent  suppression 
the  truth  as  to  the  certificate,  and  plain- 
f  knew  this  when  she  accepted  this  note, 
e  could  not  recover.  Lee  v.  Whitney, 
9  Mass.  449,  21  N.  E.  948. 
But  a  bank  discounting  paper  was  held 
hare  notice  of  such  facts  that  its  failure 
inquire  amounted  to  bad  faith,  where 
e  note  was  given  in  a  bucket-shop  deal 
a  farmer,  and  the  indorsers  were  gam- 
!rs,  and  the  bank  knew  that  other  notes 
ire  previously  given  in  similar  transac- 
ts to  the  same  indorser.  Merchants'  Nat. 
ink  V  Sullivan,  63  Minn.  468,  65  N.  W. 
4. 

Where  a  check  was  transferred,  and  the 
irt\  transferring  it  was  known  to  the 
irchaeer  to  be  irresponsible  and  a  forger, 
was  held  that  the  plaintiff  was  put  on 
qairy  Capital  Sav.  Bank  &  T.  Co.  v. 
ontpelier  Sav.  Bank  &  T.  Co.  77  Vt. 
(9,  59  Atl.  827. 

In  First  Nat.  Bank  ▼.  Goodsell,  107  Mass. 
'9  which  was  an  action  against  the  ac- 
ptor  of  a  bill  by  a  bank  as  indorsee  liold- 
K  ft  ^aranty,  it  was  held  that  the  defend- 
it  «ag  entitled  to  show  the  previous  cus- 
m  of  the  bank  in  discounting  bills  for  this 
doFfeer,  so  as  to  cut  off  defenses  of  the 
aiders  in  order  to  show  that  the  indorser 
M  a  dealer  in  tainted  paper. 
And  where  the  purchaser  of  a  note  saw 
I  itB  face  that  it  was  taken  in  the  name 
an  employee  of  the  party  selling  it,  and 
>«^  that  the  party  selling  was  in  the 
rfatning-rod  business,  it  was  held  that 
bether  or  not  he  had  sufficient  notice  to 
It  him  on  inquiry  was  a  question  for  the 
^.  Kirby  v.  Berguin,  16  S.  D.  444,  90 
W  856. 

A  purchaser  of  a  note  was  held  put  on 
quirr,  where  he  knew  that  the  payee  of 
«  note  was  engaged  in  fraudulent  pruc- 
M.  and  that  he  would  be  likely  to  take 
^  to  consummate  his  purpose.  Orms- 
«▼  Howe,  54  Vt.  182,  41  Am.  Rep.  841. 
A  party  discounting  post-dated  bills  made 
'  an  agent  on  his  principal  was  held  to 
'  fut  on  inquiry,  where  it  was  known  that 
icii  agent  was  financially  embarrassed,  al- 
'^u;h  some  years  prior,  such  bills  had 
ni  made  and  paid  when  the  company  was 
■^  in  as  good  condition  as  at  the  time  of 
|J»  discount.  New  York  Iron  Mine  Co.  v. 
'ti»M'  Bank,  44  Mich.  344,  6  N.  W.  823. 
1  this  case  the  bills  were  drawn  to  aid 
Qisapppropriation. 

IX.  Date  of  paper, 

TYitt  paper  it  post-dated  or  erroneously 


dated  is  generally  held  not  to  put  the  pur- 
chaser on  inquiry.  In  some  cases  it  was 
held  that  the  purchaser  should  have  made 
inquiry  as  to  the  authority  of  a  bank  of- 
ficer to  certify,  or  where  it  was  known  that 
the  indorser  had  made  an  assignment  for 
creditors. 

The  transfer  of  a  post-dated  check  before 
the  day  of  its  date  was  held  no  cause  of 
suspicion,  so  as  to  put  the  holder  on  in- 
quiry as  to  any  equities  existing  against 
his  right  to  recover.  Mayer  v.  Mode,  14 
Uun,  155. 

An  indorsee  receiving  a  post-dated  check 
was  held  not  put  on  inquiry.  Albert  v. 
Hoffman,  64  Misc.  87,  117  N.  Y.  Supp. 
1043;  Walker  v.  Geisse,  4  Whart.  252,  33 
Am.  Dec.  60. 

That  a  note  was  post-dated  was  held  in- 
sufficient to  put  a  purchaser  on  inquiry. 
Brewster  v.  McCardel,  8  Wend.  478. 

That  a  note  for  ninety  days  was  dated  a 
year  prior  to  its  execution,  and  therefore 
appeared  overdue  when  indorsed,  was  held 
insufficient  to  put  the  purchaser  on  his 
guard.  McSparran  v.  Neeley,  91  Pa.  17. 
This  was  because  the  true  date  of  execution 
could  be  proved. 

A  note  was  dated  May  3,  1866,  payable 
April  1,  1866,  the  purchaser  ascertained 
that  it  was  payable  April  1st,  1867.  It 
was  held  that  he  did  not  need  to  make  fur- 
ther inquiry.  Miller  v.  Crayton,  3  Thomp. 
&  C.  360. 

And  a  check  made  at  St.  Paul,  Minnesota, 
and  cashed  at  Denver,  Colorado,  five  days 
thereafter,  was  held  not,  for  this  reason, 
to  put  the  holder  on  his  guard.  Estes  v. 
Love  ring  Shoe  Co.  59  Minn.  504,  50  Am. 
St.  Rep.  424,  61  N.  W.  674. 

And  that  a  check  was  received  three  days 
after  its  date  was  held  insufficient  to  put 
the  purchaser  on  inquiry.  Laber  v.  Step- 
pacher,  103  Pa.  81. 

But  where  a  note  dated  the  24th  of  May 
was  in  fact  made  on  the  22d  of  April,  and 
a  memorandum  of  the  day  of  execution  was 
indorsed  on  the  note,  it  was  held  that  an 
indorsee  would  be  put  on  inquiry.  Wig- 
gin  V.  Bush,  12  Johns.  306,  7  Am.  Dec.  324. 
The  court  said:  ''The  post  dating  of  the 
note,  which  was  indorsed,  was  an  extraor- 
dinary circumstance,  and  must  have  created 
suspicion." 

A  check  of  March  Ist,  Albion,  New  York, 
had  written  on  the  face,  "accepted,  A.  J. 
Chester,  A.  Cash,"  and  was  executed  early 
in  February,  and  was  purchased  in  New 
York  city  March  2d.  The  duties  of  the 
assistant  cashier  were  solely  to  sign  cir- 
culating notes  of  the  bank,  and  he  was  not 
authorized  to  certify  checks,  and  was  not 
accustomed  to  certify.  It  was  held  that  the 
check  could  not  have  come  by  ordinary  mail 
bv  the  time  of  purchase,  after  acceptance, 
if  on  March  1st,  and  the  purchaser  was  put 
on  inquiry  as  to  the  authority  of  the  officer. 
Pope  v.  Bank  of  Albion,  57  N.  Y.  126. 

A  cashier   falsely  certified   a   post-dated 

check  to  be  good.     It  was  held  that  a  sub- 

I  sequent  indorsee  was  bound  to  inquire  at 

his  peril  of  the  extent  of  the  agent's  au* 
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thority.  Clarke  Nat.  Bank  v.  Bank  of 
Albion,  52  Barb.  592.  In  this  case  the  check 
waa  taken  for  a  precedent  debt  by  plaintiff, 
and  for  that  reason  was  held  not  a  purchase 
for  a  valuable  consideration. 

A  check  was  made  September  29,  but 
dated  September  22.  On  September  26,  the 
drawer  had  made  an  assignment  for  his 
creditors.  It  was  held  that  the  bank,  know- 
ing of  the  assignment,  was  put  on  inquiry, 
although  it  did  not  know  that  the  check 
had  been  dated  back.  Chaffee  v.  First  Nat. 
Bank,  40  Ohio  St.  1. 

Where  a  check  was  taken  eight  days 
overdue,  it  was  held  that  this  was  a  circum- 
stance to  be  considered  by  the  jury  in  de- 
termining whether  or  not  it  was  taken  by 
plaintiff  under  suspicious  circumstances. 
London  &  C.  Bkg.  Co.  v.  Groome,  L.  R.  8 
Q.  B.  Div.  288.  It  was  held  that  a  ch^ck 
was  not  governed  by  the  same  rules  con- 
trolling the  negotiability  as  bills  of  ex- 
change where  overdue. 

I 

X.  Emsures,  marks,  and  defects^ 

Marks  or  words  on  a  note  that  do  not 
affect  the  rights  of  the  holder,  or  do  not 
indicate  that  the  paper  is  the  property 
Qf  a  third  party,  or  is  to  be  used  for  a 
particular  purpose,  do  not  put  the  pur- 
chaser on  inquiry;  but  bank  marks  show- 
ing that  the  paper  had  been  rejected,  or 
words  in  the  note  showing  that  someone 
else  has  an  interest  in  the  same,  or  that 
it  is  to  be  used  only  for  a  particular  pur- 
pose, will  be  held  to  put  a  purchaser  on 
inquiry. 

So  the  indorsement  on  a  note,  "ne 
varietur"  by  a  notary,  was  held  not  to 
put  the  purchaser  on  inquiry  as  to  the 
consideration.  Schmidt  v.  Frey,  8  Rob. 
(La.)  435;  Fusilier  v.  Bonin,  12  Mart. 
(La.)  235.  In  the  latter  case,  this  phrase 
was  said  to  be  used  in  facilitating  the  can- 
celing or  raising  a  mortgage  given  to  secure 
the  payment  of  the  note;  "they  may  serve 
in  pointing  out  the  notary  in  whose  office 
will  be  found  the  act  which  contains  the 
evidence  of  the  contract  in  which  the  note 
originated." 

Ajid  that  a  note  was  marked  "ne  varietur" 
on  its  face,  and  secured  by  a  lease,  was 
held  insufficient  to  require  the  indorsee  to 
inquire  at  the  notary's  office,  in  regard  to 
the  consideration.  Bank  of  Kentucky  v. 
Goodale,  20  La.  Ann.  50. 

In  Canfield  v.  Gibson,  1  Mart.  N.  S.  143, 
the  court  said:  "The  note  was  not  marked 
'ne  varietur,*  and  if  it  had,  we  have  al- 
ready decided,  after  mature  deliberation, 
that  it  would  not  oblige  the  indorsee  to  go 
to  the  notary's  office,  to  examine  into 
the  original  consideration.*' 

And  that  a  note  given  in  pursuance  of  a 
composition  agreement  stated  on  its  back 
that,  in  consideration  of  this  note,  the 
payee  assigned  to  a  party  all  claims  and 
demands  against  the  makers,  was  held  not 
to  put  on  inquiry  an  indorsee.  Mindlin  v. 
Applebaum,  62  Misc.  300,  114  N.  Y.  Supp. 
908. 
29  L.R.A.(N.S.) 


And  the  fact  that  a  note  did  not  have 
any  revenue  stamp,  as  required  by  law, 
was  held  not  to  put  the  purchaser  on  in- 
quiry. Ebert  v.  Gitt,  95  Md.  186,  52  Atl. 
900. 

Gross  negligence  In  taking  a  bill  was 
held  not  equivalent  to  mala  fides,  but  might 
be  evidence  of  it.  Goodman  v.  Harvey,  4 
Ad.  &  £1.  870.  In  this  case  the  bill  was 
noted  for  non acceptance,  and  protested, 
but  purchased  before  maturity.  It  was  con- 
tended that  the  plaintiff,  taking  the  bill 
with  notarial  marks  upon  it,  had  been 
guilty  of  gross  negligence.  This  is  one  of 
the  leading  cases  that  repudiated  the  doc- 
trine of  Gill  V.  Cubitt. 

The  absence  from  bonds,  of  the  "certi- 
ficate for  scrip  preferred  stock"  was  held 
not  to  put  the  purchaser  on  inquiry.  Welch 
V.  Sage,  47  N.  Y.  143,  7  Am.  Rep.  423. 
These  bonds  were  stolen,  and  when  pur- 
chased by  the  plaintiff  did  not  have  the 
additional  certificate  referred  to  in  the 
bonds,  but  this  did  not  affect  their  validity 
as  bonds. 

Notes  were  made  payable  to  a  contractor 
or  bearer.  He  gave  them  to  his  subcon- 
tractor  to  negotiate,  but  he,  claiming  them 
as  his  own,  sold  them,  and  took  in  pay- 
ment notes  payable  to  his  wife.  In  a  suit 
by  the  contractors  to  recover  possession, 
it  was  held  that  the  purchaser  was  not 
put  on  inquiry,  although  the  change  in 
the  payee's  name  looked  suspicious.  Wil- 
son V.  Denton,  82  Tex.  531,  27  Am.  St. 
Rep.  908,  18  S.  W.  620. 

In  Central  Nat.  Bank  v.  Pipkin,  66  Mo. 
App.  592,  it  was  said:  "But  we  fail  to 
see  even  any  gross  negligence  on  the  part 
of  the  plaintiff  in  this  case.  Variations 
between  amounts  expressed  in  numerals 
and  words  in  instruments  of  this  character 
are  not  unfrequent,  and  it  is  well  settled 
that  in  such  cases  the  written  words  govern 
the  amount.  Payne  v.  Clark,  19  Mo.  152, 
59  Am.  Dec.  333.  W^e  are  aware  of  no 
case  wherein  such  variation  has  been  held 
in  itself  sufficient  to  give  even  rise  to  a 
suspicion,  so  as  to  put  the  indorsee  upon 
the  inquiry." 

And  where  a  note  was  overdue,  and  was 
surrendered  by  a  holder  on  receiving  a 
similar  note  with  a  new  indorser,  it  was 
held  that  the  indorsee  was  not  put  on  in- 
quiry, although  the  note  bad  some  numbers 
placed  thereon  by  a  bank.  Bromley  v. 
Hawley,  60  Vt.  46,  12  Atl.  220. 

A   certificate   of   deposit   was   issued   to 

A,  who  had  deposited  money  belonging  to 

B.  Some  time  afterwards,  A  presented  the 
certificate,  having  erased  an  indorsement 
thereon  to  B.  It  was  held  that  the  bank 
was  bound  to  make  no  inquiry,  as  an 
indorser  in  possession  of  paper  may  erase 
all  indorsements  made  by  him.  Bank  of 
Montreal  v.  Dewar,  6  111.  App.  294. 

And  where  the  word  "renewal"  was 
erased  before  a  note  was  sold,  it  was  held 
that  an  instruction  "that  if  there  was  any 
mark  of  'renewal'  the  plaintiff  was  put 
on  inquiry"  was  erroneous.  Hall  v.  Hale^ 
8  Conn.  336. 
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The  mere  fact  that  former  indorsements 
were  erased  on  the  back  of  the  notes  was 
held  not  to  render  the  purchaser  mala  fide, 
where  it  was  not  shown  when  the  erasure 
was  made.  Crosby  v.  Grant,  36  N.  H. 
273. 

But  where  a  note  was  made  payable  to 
'^Jackson  or  bearer,"  and  signed  by  a 
surety,  and  was  to  be  used  in  buying  a 
yoke  of  oxen  from  Jackson,  it  was  held 
that  another  party  knowing  this,  and  tak- 
ing such  note  from  the  maker  for  a  yoke 
of  oxen,  was  a  bona  fide  holder  for  value. 
Laub  Y.  Rudd,  37  Iowa,  617. 

A  note  with  the  payee's  name  in  blank 
recited  "value  received  in  mule,"  and  was 
used  by  the  husband  of  the  maker  to  buy 
a  horse.  It  was  held  that  the  holder  was 
notified  that  there  was  no  authority  to 
deliver  this  note  in  such  a  transaction. 
Mills  V.  Williams,  16  S.  G.  593. 

And  where  the  payee  indorsed  a  note 
to  a  company,  and  then  erased  the  indorse- 
ment with  red  ink,  the  purchaser,  who  had 
doubts  as  to  the  explanation,  was  held  to 
be  put  on  inquiry  as  to  the  title  of  the 
indorser.  Minneapolis  Threshing  Mach.  Co. 
V.  Gilruth,  109  Minn.  23,  122  N.  W.  466. 

A  discounted  note  payable  to  a  "bank" 
under  an  agreement  that  he  was  to  receive 
part  of  the  money.  The  bank  refused  to 
discount  the  same  until  A  indorsed  it, 
which  he  did,  and  took  it  to  the  bank  and 
got  the  money  on  it,  which  was  partly  used 
to  pay  a  debt  which  the  maker  owed  him. 
In  a  suit  in  the  name  of  the  bank,  for  his 
own  use,  it  was  held  that  when  he  took 
the  note  of  the  principal  maker  to  apply 
on  an  old  debt,  he  should  be  regarded  as 
assuming  the  peril  of  the  perversion  of  the 
note  from  the  purpose  of  it,  as  shown  by 
the  note  itself.  Farmers'  &  M.  Bank  v. 
Hathaway,  36  Vt.  539. 

A  maker  had  a  note  in  his  possession 
with  an  accommodation  indorsement  there- 
on; the  note  had  bank  marks  showing  that 
it  had  been  in  the  bank.  The  holder  refused 
to  discount  it,  but  gave  lottery  tickets  for 
the  same.  It  was  held  that  he  was  put 
on  inquiry  as  to  the  authority  to  negotiate 
the  same.     Brown  v.  Taber,  5  Wend.  566. 

A  note  sued  on  was  peculiar  in  its 
form,  made  for  the  purpose  of  discount,  and 
only  intended  for  negotiation  at  the  bank, 
and  not  for  circulation  out  of  it.  A  pencil 
mark  on  the  face  of  the  note  indicated  that 
it  had  been  rejected,  and  the  slightest  in- 
quiry would  have  ascertained  its  meaning. 
The  note  on  its  face  was  held  such  as  to 
cause  suspicion  so  palpable  as  to  put  those 
dealing  for  it  before  maturity  on  their 
guard.  Fowler  v.  Brantly,  14  Pet.  318, 
10  L.  ed.  473. 

A  check  of  $400,  on  a  Wisconsin  bank, 
was  offered  to  a  salo(m  keeper  in  Min- 
nesota in  payment  for  a  drink.  The  check 
showed  that  it  had  been  indorsed  to  a  party 
in  Duluth,  who  indorsed  and  collected  the 
money  on  it,  and  his  indorsement  had  been 
erased,  and  the  money  returned  because 
his  indorser  would  not  let  him  hold  the 
money  vntil  the  check  was  honored.  The 
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fact  of  the  erased  indorsement  was  known 
to  the  saloon  keeper,  who  advanced  tlic 
money,  and  he  had  at  previous  times  cashed 
checks  for  this  indorser.  It  was  held  that 
failure  to  use  the  telephone  service,  or 
prosecute  inquiry,  was  evidence  of  bad  faith. 
Drew  v.  Wheelihan,  75  Minn.  68,  77  N. 
W.  558. 

Aifd  where  there  was  an  indorsement  on 
the  note  and  trust  deed  in  unmistakable 
terms,  that  another  person  than  the  seller 
was  the  legal  holder  of  the  note,  it  was 
held  that  the  purport  of  this  indorsement 
was  so  plain  that  it  should  have  lead  any 
intending  purchaser  to  inquire.  Chicago 
Title  &  T.  Co.  V.  Brugger,  196  111.  96,  63 
N.  E.  637. 

And  where  warehouse  receipts  for  whisky 
were  "  to  deliver  the  same  upon  payment 
of  the  whisky,  the  U.  S.  government  and 
state  tax,  interest,  and  charges,"  it  was 
held  thai  if  there  was  anything  doubtful 
about  the  language  used  in  the  receipt,  a 
purchaser  would  be  put  on  his  guard.  Stein 
V.  Rheinstrom,  47  Minn.  476,  50  N.  W. 
827. 

And  where  a  bill  was  torn  in  two  pieces 
and  thrown  away,  and  then  picked  up  by 
another  party,  and  fixed  together,  and  the 
bill  put  m  circulation,  it  was  held  to  be  a 
question  for  the  jury  whether  the  bill 
exhibited  appearances  which  would  have 
led  a  man  of  ordinary  intelligence  to  the 
conclusion  that  it  had  been  torn  off  for 
the  purpose  of  annulling  it.  Ingham  v. 
Primrose,  7  G.  B.  N.  S.  82. 

The  use  of  the  word  "consolidated"  in  rail- 
road consolidated  first-mortgage  gold  bonds 
was  held  to  put  a  purchaser  on  inquiry, 
and  the  reference  to  the  mortgage  put  him 
on  inquiry  as  to  whether  or  not  the  holders 
of  the  old  bonds  would  exchange.  Caylus 
V.  New  York,  K.  &  S.  R.  Co.  10  Hun, 
295. 

And  where  a  check  was  payable  to  bearer, 
and  crossed  "&  Co.,"  and  the  proper  holder 
filled  in  "&  Co."  with  his  bank,  and  sent 
it  by  his  clerk  to  the  bank,  but  the  clerk 
took  it  to  a  public  house,  and  said  that  he 
had  no  banker  of  his  own,  and  could  not 
get  it  paid,  the  defendant  paid  it  to  his 
own  bank,  and  cashed  it.  It  was  held  that 
the  circumstance  that  the  check  was  crossed 
was  an  element  for  consideration  in  deter- 
mining whether  or  not  there  was  good 
faith.  Campbell,  Ch.  J.,  said:  "Such  was 
the  old  law;  for  a  time,  in  some  cases,  the 
question  was  left  whether  there  had  been 
care  and  caution.  That  was  an  innovation, 
and  it  has  now  been,  decided  repeatedly 
that  it  was  wrong,  and  that  the  old  law 
is  in  force."  Carlon  v.  Ireland,  5  El.  & 
Bl.  765. 

A  clerk  of  Rothschild  Banking  House, 
instead  of  destroying  coupons  on  the  Prus- 
sian loan  as  they  were  paid,  made  a  check 
for  the  same  in  duplicate,  with  "&  Co." 
across  the  face  of  the  check,  thus  requir- 
ing it  to  be  paid  through  a  bank.  A  wine 
broker  presented  this  check,  six  days  over- 
due, to  a  wine  merchant,  and  obtained  the 
cash,  and  the  merchant  drew   the  money 
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through  his  bank.  In  a  suit  against  the 
merchant  by  Rothschild,  it  was  held  to  be 
a  question  for  tlie  jury  whether  the  circum- 
stances of  taking  the  check  ought  to  have 
excited  the  suspicion  of  prudent  men. 
Rothschild  V.  Corney,  9  Barn.  &  C.  388. 

The  face  of  the  paper  showed  that  it 
was  "to  be  held  as  collateral."  Under  Ga. 
Code,  §  2790,  providing  that  any  circum- 
stances which  would  place  a  prudent  man 
on  his  guard  in  purchasing  negotiable  paper 
shall  be  sufficient  to  constitute  notice,  it 
was  held  the  purchaser's  duty  to  inquire. 
Gibson  v.  Hawkins,  69  Ga.  354,  47  Am. 
Rep.  757.       ' 

See,  as  to  marks,  Hamilton  v.  Wilson, 
67  Ga.  494,  subd.  XVIII.;  Royal  Bank  v. 
German-American  Ins.  Co.  58  Misc.  563, 
109  N.  Y.  Supp.  822,  subd.  L 

XI,  "WitJiaut  recourse.*' 

The  words  "without  recourse,"  indorsed 
on  a  note,  are  held  insufficient  to  put  a 
purchaser  on  inquiry. 

That  a  note  was  assigned  "without  re- 
course" was  held  insufficient  to  put  the 
purchaser  on  inquiry,  where  the  note  had 
several  months  to  run,  and  the  purchaser 
had  satisfied  himself  as  to  the  ability  of 
the  makers  to  pay.  Stevenson  v.  O'Neal, 
71  111.  314. 

And  that  a  note  was  indorsed  "without 
recourse"  was  held  insufficient  to  put  a 
purchaser  of  the  note  on  inquiry.  Borden 
v.  Clark,  26  Mich.  410;  Kellev  v.  Whitney, 
45  Wis.  110,  30  Am.  Rep.  697. 

An  indorsee  of  a  note  "without  re- 
course" was  held  not  put  on  inquiry,  and 
it  was  also  held  that  the  fact  that  the 
indorser  was  the  son-in-law  of  the  maker 
did  not  change  this  rule.  Bisbing  v.  Gra- 
ham, 14  Pa.  14,  53  Am.  Dec.  510. 

And  an  indorsement  "without  recourse" 
was  held  not  to  put  the  indorsee  on  guard, 
or  lead  him  to  suspect  that  there  was  any- 
thing wrong  with  the  note.  Epler  v.  Funk, 
8  Pa.  468. 

An  indorsement  "without  recourse"  had 
been  erased  from  a  note  having  a  bank 
mark  on  its  face.  An  unconditional  in- 
dorsement was  made.  It  was  held  insuffi- 
cient to  put  a  prudent  man  on  inquiry. 
Collins  V.  McDowell,  65  Minn.  110,  67  N. 
W.  845. 

That  a  note  was  secured  by  a  deed  of 
trust,  and  was  assigned  "without  recourse," 
was  held  insufficient  to  put  the  indorsee 
on  inquiry  as  to  the  consideration,  or  as 
to  proceedings  in  the  probate  court  which 
would  have  shown  that  a  minor  had  an 
interest  in  the  title.  Maj'es  v.  Robinson, 
93  Mo.  121,  5  S.  W.  611. 

In  Johnson  v.  Way,  27  Ohio  St.  374, 
where  it  was  claimed  that  an  indorsement 
"without  recourse"  would  put  the  purchaser 
on  his  guard,  it  was  said:  "To  defeat  his 
recovery  thereon,  it  is  not  sufficient  to 
show  that  he  took  it  under  circumstances 
which  ought  to  excite  suspicions  in  the  mind 
of  a  prudent  man." 

But  an  indorsement,  '1  hereby  transfer 
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my  right,  title,  and  interest  of  the  within 
note,"  was  held  sufficient  to  throw  doubt 
and  suspicion  upon  the  entitre  transaction, 
and  destroy  the  negotiable  character  of 
the  paper.  Aniba  v.  Yeomans,  89  Mich. 
171. 

Under  Wash.  Laws  1899,  chap.  149, 
§52,  providing  that  a  holder  is  one  who, 
at  the  time  it  was  negotiated  to  him,  had 
no  notice  of  any  infirmity  or  defect  in  the 
title,  it  was  held  that  a  purchaser  was  not 
one  in  good  faith,  where  he  failed  to  make 
any  inquiry  as  to  the  financial  standing 
of  the  maker,  or  examine  the  records  to 
see  whether  he  was  obtaining  a  first  chattel 
lien,  and  took  the  note  "without  recourse," 
and  demanded  payment  on  June  10,  al- 
though the  note  he  claimed  to  hold  was  not 
then  due,  but  a  note  was  then  in  default 
which,  by  its  terms,  would  have  matured 
all  the  notes.  Keene  v.  Behan,  40  Wash. 
505,  82  Pac.  884. 

And  under  Wis.  Laws  1399,  chap. 
356,  Wis.  Stat.  Supplement,  §§  1676-1678, 
providing  that  the  words  "without  recourse" 
shall  not  impair  the  negotiable  character 
of  the  instrument,  it  was  held  that  the 
words  "without  recourse"  did  not  put  a 
purchaser  upon  inquiry.  Thorp  v.  Minde- 
man,  123  Wis.  149,  68  L.R.A.  146,  107 
Am.  St.  Rep.  1003,  101  N.  W.  417. 

XII,  Amount   of  discount. 

The  purchase  of  a  note  at  a  heavy  dis- 
count will  not  always  put  the  purchaser  on 
inquiry,  especially  where  the  notes  are  in 
small  amounts,  or  where  the  solvency  of 
some  of  the  parties  is  doubtful,  or  where 
the  makers  live  at  a  great  distance.  But 
a  purchaser  on  solvent  parties,  for  a  nom- 
inal price,  is  held  in  some  cases  to  put  a 
purchaser  on  inquiry,  and  a  heavy  discount, 
coupled  with  suspicious  dealings  of  the  in- 
dorser, will  be  sufficient  to  put  a  buyer  on 
his  guard. 

That  a  note  was  discounted  for  the  in- 
terest, and  that  the  indorser  stipulated  that 
he  would  be  liable  without  demand  or  no- 
tice, was  held  insufficient  to  put  the  pur- 
chaser on  inquiry  as  to  the  consideration, 
which  was  an  agreement  to  settle  a  prose- 
cution for  adultery.  Pierce  v.  Ricker, 
16  N.  H.  322,  41  Am!!  Dec.  728. 

And  that  a  certificate  of  deposit  bore 
8  per  cent,  and  was  negotiated  instead  of 
being  presented  for  payment,  was  held  in- 
sufficient to  put  a  purchaser  on  inquiry, 
under  Iowa  negotiable  instruments  act,  § 
56,  providing:  "To  constitute  notice  of 
an  infirmity  in  the  instrument,  or  defect 
in  the  title  of  the  person  negotiating  the 
same,  the  person  to  whom  it  is  negotiated 
must  have  had  actual  knowledge  of  the  in- 
firmity or  defect,  or  knowledge  of  such  facts 
that  his  action  in  taking  the  instrument 
amounted  to  bad  faith."  Johnson  v.  Buf- 
falo Center  State  Bank,  134  Iowa,  731, 
112  N.  W.  105. 

And  under  Wash.  Laws  1899,  p.  350,  § 
56,  providing  that  a  defense  may  be  made 
to   a   note   where   the   holder   has   Ipowl- 
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edge  of  such  facts  that  his  action  in  taking 
the  instrument  amounted  to  bad  faith,  it 
was  held  that  a  purchaser  was  not  put 
on  inquiry  from  the  fact  that  it  was  bought 
at  a  large  discount,  as  it  was  payable  in 
Alaska,  which  was  inaccessible  for  the 
greater  portion  of  the  year.  McNamara 
V.  Jose,  28  Wash.  461,  68  Pac.  903. 

That  a  note  was  sold  at  a  considerable 
discount  was  held  insufficient  to  render  its 
purchase  suspicious.  Perkins  v.  Challis, 
1  N.  H.  254. 

In  Miller  ▼.  Crayton,  3  Thomp.  k  C.  360, 
it  was  said:  "The  plaintiff  testifies  that  he 
gave  for  the  note  90  per  cent  only  of  the 
amount  thereof.  But  this  fact,  it  seems, 
does  not  make  him  a  holder  of  in  bad 
faith.  Williams  v.  Tilt,  36  N.  Y.  319. 
This  case  practically  overrules  the  previous 
cases,  where  a  contrary  doctrine  had  been 
asserted.  (Ramsdell  v.  Morgan,  16  Wend. 
674,  and  Keutgen  v.  Parks,  2  Sandf.  00), 
and  holds  that  a  man  may  be  a  purchaser 
bona  fide,  notwithstanding  the  transfer  to 
him  was  tainted  with  usury." 

And  that  one  purchased  a  note  at  one 
half  its  value  was  held  insufficient  to  put 
the  purchaser  on  inquiry,  where  the  note 
was  not  regarded  as  good.  Cannon  v. 
Canfleld,  11  Neb.  506,  9  N.  W.  693. 

A  discount  of  $10  on  a  note  for  $75  due 
in  six  months,  was  held  not  calculated  to 
raise  any  suspicion  that  the  note  was  issued 
contrary  to  a  statute  in  regard  to  patent 
rights.  It  was  further  held  that  one  who,  in 
good  faith,  purchased  a  negotiable  note  be- 
fore maturity,  for  value,  or  who  took  it 
in  payment  of  an  antecedent  debt,  was  not 
a  purchaser  out  of  the  usual  course  of 
business.  Tescher  v.  Merea,  118  Ind.  586. 
21  N.  E.  316. 

The  purchaser  of  a  note  knew  that  the 
indorsee  was  selling  patent  rights,  and  ob- 
tained a  note  from  him  at  25  per  cent 
discount.  There  was  a  failure  of  considera- 
tion. It  was  held  that  circumstances  suffi- 
cient to  excite  the  suspicion  of  a  prudeilt 
man  did  not  prevent  the  purchaser  from 
being  a  bona  fide  holder.  Gray  v.  Goode, 
72  111.  App.  504.  The  court  reviewed  the 
Illinois  cases,  and  stated  that  the  doctrine 
of  Ruasell  v.  Hadduck,  8  111.  233,  44  Am. 
Dec.  693,  had  been  receded  from,  and  the 
court  was  now  planted  upon  the  furthest 
limit   of   the  opposite   doctrine. 

The  fact  that  the  purchaser  of  a  note 
from  a  physician  knew  something  of  the 
latter*8  reputation  for  skill,  and  discounted 
the  note  at  10  per  cent,  was  held  insufficient 
to  put  the  purchaser  on  inquiry  as  to  the 
consideration  having  failed.  Keiit.v.  Barnes, 
72  111.  App.  617. 

And  where  the  plaintiff  paid  $80  for  a 
note  of  $150,  in  the  usual  course  of  busi- 
ness, without  any  knowledge  of  the  cir- 
cumstances attending  the  execution,  it  was 
held  that  he  was  a  bona  fide  holder  for 
value.  I-ay  v.  Wissman,  36  Iowa,  305.  It 
was  said:  "In  this  state,  however,  the 
rule  is  settled,  that  one  who  purchases  a 
note  at  a  discount  may  be  a  bona  fide 
holder,  and  entitled  to  recover  thereon." 
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And  that  two  notes  for  $500  each  were 
purchased  for  $400,  and  that  an  inquiry 
would  have  shown  that  the  maker  had  a 
full  release  of  every  claim  made  by  the  payee 
of  the  note,  was  held  not  to  prevent  the 
purchaser  on  speculation  from  being  a  bona 
fide  holder.  Schoen  v.  Houghton,  50  Cal. 
528. 

A  note  was  purchased  three  days  before 
maturity  at  a  discount  of  3  per  cent  by 
giving  the  purchaser's  paper,  due  in  thirty 
days.  The  reason  given  for  selling  was  that 
the  payee  of  the  note  was  on  his  way  to 
Philadelphia  to  take  up  the  paper  maturing 
there,  and  that  he  could  not  use  an  over- 
due  note  for  such  purpose.  An  instruction 
that  if  the  purchaser  had  such  notice  as 
would  put  a  reasonable  man  on  inquiry,  and 
if  he  failed  to  inquire,  he  could  not  recover, 
was  held  to  be  properly  refused.  Murray  v. 
Beckwith,  81  111.  43. 

That  $1,900  worth  of  notes  not  bearing 
interest  were  purchased  for  $900  was  held 
insufiicient  to  put  the  purchaser  on  inquiry. 
Norwood  V.  Bank  of  Commerce,  77  Neb. 
205,  109  N.  W.  152.  The  defense  did  not 
show  that  these  notes  were  on  solvent  par- 
ties, and  the  notes  were  presumably  for 
small  sums  on  different  persons,  residing 
at  a  distance  from  the  indorsee. 

The  fact  that  a  small  discount  was  made 
was  held  no  reason  to  suspect  dishonesty  in 
obtaining  the  notes  in  suit.  Farrell  v. 
Lovett,  68  Me.  326,  28  Am.  Rep.  59. 

In  Second  Nat.  Bank  v.  Weston,  172  N. 
Y.  250,  64  N.  E.  949,  reversing  46  App.  Div. 
634,  61  N.  Y.  Supp.  1147,  it  was  said: 
"Where  an  accommodation  note  is  purchased 
at  a  rate  of  discount  exceeding  that  of 
lawful  interest,  the  transaction,  in  judg- 
ment of  law,  is  usurious;  but  the  mere  fact 
that  it  is  so  is  no  evidence  of  the  bad  faith 
of  the  purchaser;  is  no  evidence  that  he 
knew  or  suspected  that  the  holder  of  the 
note,  from  whom  he  derived  his  title,  had 
no  right  or  authority  to  transfer  it."  In 
this  case  it  was  claimed  that  purchases  of 
firm  notes  were  made  after  dissolution,  but 
it  was  held  that  no  notice  was  brought  to 
the  knowledge  of  the  purchaser,  and  prior 
dealings  justified  this  purchase. 

That  the  purchase  of  a  note  was  for  less 
than  it  was  fairly  worth  was  held  to  have 
no  importance  except  as  bearing  upon  tho 
good  faith  of  the  purchase.  Tod  v.  Wick 
Bros.  36  Ohio  St.  370. 

In  Bailey  v.  Smith,  14  Ohio  St.  396,  84 
Am.  Dec.  385,  it  was  said  that  where  the 
consideration  paid  by  the  holder  was  gross- 
ly inadequate  to  its  market  value,  the 
equitable  rights  of  third  persons  could  not 
be  excluded,  "It  may  not  be  practically  very 
material  whether  the  title  of  such  a  holder 
is  defeated  by  using  this  consideration  as 
a  circumstance  of  suspicion  sufficient  to 
put  him  upon  inquiry,  or  whether  it  de- 
prives him  of  the  benefit  of  having  the 
paper  *in  the  usual  course  of  trade,'  or 
is,  in  and  of  itself,  an  independent  element 
of  the  commercial  rule.  .  .  .  But  no 
rule  which  it  is  admissible  to  adopt  can 
reach  this  case  in  its  present  position.    Aa 
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we  have  already  stated,  the  evidence  upon 
which  the  issues  were  found  in  the  court 
below  is  not  before  us;  and  it  is  impossible 
now  to  say  that  the  facts  were  not  found 
upon  sufficient  proof.  It  may  have  been 
shown  that  a  fair  value,  under  all  the 
circumstances,  was  given  for  this  paper; 
and,  if  necessary  to  sustain  the  finding,  we 
should  be  bound  to  presume  that  it  was 
so  shown." 

But  where  a  note  for  $300,  made  by  a 
man  of  means,  was  purchased,  for  $5,  the 
purchase  was  held  to  be  merely  nominal,  and 
the  purchaser  was  put  on  inquiry.  De  Witt 
V.  Perkins,  22  Wis.  473. 

Where  three  notes  of  $1,000  each,  bear- 
ing interest,  were  discounted  for  $160  dis- 
count each,  and  the  bank  disccounting  was 
located  in  a  neighboring  state,  it  was  held 
that  the  distance  of  the  place  of  discount 
from  the  residence  of  the  maker  was  a  cir- 
cumstance to  be  considered  by  the  jury  as 
to  whether  or  not  inquiry  into  the  con- 
sideration should  have  been  made  by  the 
purchaser.  Limerick  Nat.  Bank  v.  Adams, 
70  Vt.  132,  40  Atl.  166.  In  this  case  the 
court  affirmed  an  instruction  defining  a 
bona  fide  holder  as  one  who  takes  it  be- 
fore maturity,  for  a  valuable  consideration, 
"and  without  knowledge  of  facts  or  cir- 
cumstances that  would  lead  a  careful  and 
prudent  man  to  suspect  that  the  paper  was 
invalid  as  between  antecedent  parties." 

Mortgage  notes  for  $100  were  purchased 
for  $30.  and  one  of  them  was  about  to  ma- 
ture. It  was  held  that  this  was  sufficient 
to  put  the  purchaser  on  inquiry.  Smith  v. 
Jansen,  12  Neb.  125,  41  Am.  Rep.  761,  10 
N.  W.  537. 

A  purchaser  of  notes  knowing  that  the 
payees  were  in  failing  circumstances,  which 
notes  were  offered  to  him  at  10  per  cent 

Eer  month,  the  parties  being  relatives,  was 
eld  to  the  duty  of  making  inquiry  as  to 
the  circumstance  of  tlie  payees*  condition, 
and  the  right  of  creditors  to  these  notes, 
and  was  held  not  a  purchaser  in  good  faith. 
Cummings  v.  Mead,  Fed.  Cas.  No.  3,476. 

Where  parish  bonds  were  sold  to  brokers 
at  from  15  to  30  per  cent,  it  was  held 
sufficient  to  put  them  on  inquiry,  and  to 
charge  them  with  notice  of  every  legal  ob- 
jection that  might  be  urged  against  the 
validity  of  those  instruments.  Johnson  v. 
Butler,  31  La.  Ann.  770. 

In  Millard  v.  Barton,  13  R.  L  610,  43 
Am.  Rep.  51,  it  was  said:  "It  will  be  seen 
that  the  admission  here  is  not  that  the 
plaintiff  gave  full  value,  but  that  he  was 
a  holder  for  a  valuable  consideration.  Tlic 
latter  might  be  enough  in  some  cases,  but 
in  a  case  like  this,  where  the  defense  is 
fraud,  alteration,  or  forgery,  the  fact  that 
the  plaintiff  purchased  the  note  for  a  sum 
much  below  its  face,  even  if  he  did  not 
know  of  any  equities  between  the  original 
parties,  might  be  a  circumstance  tending 
to  show  that  he  wilfully  shut  his  eyes  to 
the  means  of  knowing  the  facts." 

And  the  purchase  of  a  note  of  $333  for 
$125,  where  the  maker  was  solvent,  and  the 
note  had  less  than  one  year  to  run,  was  held 
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to  impose  inquiry  on  the  purchaser.  HuBt 
V.  Sandford,  6  Yerg.  387.  In  this  case  the 
purchaser  agreed  to  pay  $25  more  if  col- 
lected without  a  lawsuit.  This  was  held 
to  be  a  suspicious  circumstance. 

And  where  a  note  of  $2,000  was  obtaisfd 
with  others,  and  said  to  be  simply  for  xhe 
purpose  of  memoranda,  to  show  that  de- 
fendant had  one  third  interest  in  a  patent 
fire-kindler     business,     and    the    plainti? 
bought   the   note   for   half  its  face  valuf. 
it  was  held  that  the  large  discount  at  whidi 
the   plaintiff   purchased   the  note,  the  cir- 
cumstances attending  his  knowledge  of  tj« 
original   parties,  and  especially  of  one  of 
the   actors   in   the   scheme  which  resulted 
in    putting   the   note   in   circulation,  were 
proper  subjects  for  the  consideration  of  the 
jury  with  reference  to  the  plaintifTs  goo-i 
faith.     Vosburgh  v.  Diefendorf,  119  N.  Y. 
357,  16  Am.  St.  Rep.  836,  23  N.  E.  801. 

Where    notes    given    for   a    stock   horfe 
that   was   never  delivered   were  purchawd 
at    a   big   discount    by    a    man   who  had 
handled  similar  notes  before,  it  was  held 
that  he   was   put   on   inquiry.     Wright  t. 
Bartholomew,  66  App.  Div.  357,  72  X.  Y. 
Supp.   706.     In  this   case  the  court  said: 
"Payees  living  in  a  distant  state,  without 
any  apparent  reason  therefor,  such  as  nef>l 
of    money,    with    great    speed    after  their 
making,  offer  to  him  notes  made  by  strang- 
ers living  in  a  distant  part  of  the  statV. 
and  payable  there,  at  a  very  substantial 
discount  or  'shave.'    The  notes  themselvo. 
upon  their  face,  with  unusual  number  of 
makers*    naturally    suggest    the    question, 
•What  kind  of  a  transaction  produced  snrh 
notes?'    No  inquiry  is  made  to  secure  an 
answer.      No    information    is    obtained  or 
sought  to  answer  such  question." 

Where  the  party  purchasing  a  note  pur- 
chased the  same  at  a  discount  of  40  per 
cent,  and  lived  in  a  distant  state,  and  was 
not  a  banker,  or  was  not  in  the  busine^£ 
of  discoimting  notes,  it  was  held  to  be  a 
question  for  the  jury  whether  or  not  be 
had  notice  suflicient  to  put  him  on  inquirr 
as  to  fraud  in  obtaining?  the  note.  McGiH 
v.  Young,  16  S.  D.  360,   92   N.  W.  1061 

South  Dakota  Civ.  Code,  §  2452,  provides 
that  notice  of  circumstances  sufficient  tc 
put  a  prudent  man  on  inquiry  is  con- 
structive notice  of  the  fact  itself.  But 
this  section  was  not  noticed.  See  Jone^ 
V.  Gordon,  37  L.  T.  Rep.  N.  S.  477,  snbd 
VIL 

XIII.  Knowledge  of  consideration. 

The  know^ledge  of  consideration  is  heV 
not  to  put  the  purchaser  on  inquiry,  unle>: 
he  has  knowledge  that  the  considei^tioi 
is  doubtful  or  has  failed,  or  is  a  fr^iiKJ 
But  knowledge  that  the  indorser  has  be^i 
engaged  in  dealing  in  similar  paper  th.i 
has  been  fraudulently  obtained  will  b 
held  sufficient  to  put  the  buyer  on  guarc 
and  knowledge  that  the  consideration  ha 
failed,  or  that  the  paper  is  improperly  pr 
in  circulation,  will  put  the  buyer  on  ifl 
quiry.  .^. 
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In  Valley  Sav.  Bank  v.  Mercer,  97  Md. 
458,  55  All.  435,  where  fraud  was  practised 
in  the  sale  of  a  jackass,  and  a  joint  note 
was  given,  and  the  payee  released  two  of 
the  makers,  and  then  sold  the  note,  the 
court  said:  "It  does  appear  that  even  if 
suspicion  had  been  aroused  by  seeing  the 
indorsements  upon  the  notes,  and  the  plain- 
tiff or  its  officers  had  made  inquiry,  that 
any  evidence  of  the  fraud  or  failure  of 
consideration  or  defect  in  title  would  or 
could  have  been  discovered.  It  does  appear, 
however,  from  the  evidence,  that  Mr.  IE. 
L.  Coblentz,  one  of  the  officers  of  the  plain- 
tiff, made  inquiry  from  the  agent  of  the 
payee  as  to  the  meaning  of  the  indorse- 
ments on  the  note,  and  he  was  informed 
what  the  circumstances  were.  The  fraud 
was  not  thus  disclosed,  nor  could  it  have 
been  discovered  by  inquiry  from  the  makers 
themselves,  who  were  then  ignorant  of  the 
trick  that  had  been  played  upon  them  by 
foisting  upon  them  an  animal  totally  unfit 
for  the  purpose  for  which  he  was  pur- 
chased." This  was  under  Maryland  nego- 
tiable instruments,  act,  art.  13,  §  75,  pro- 
viding that  notice  which  will  prevent  a 
recovery  Sy  a  holder  of  a  note  is  actual 
knowledge  of  the  infirmity  or  defect,  or 
knowledge  of  such  facts  that  his  action 
In  taking  the  instrument  amounted  to  bad 
faith. 

Notice  that  the  consideration  was  a 
thorough-bred  cow,  which  was  warranted 
to  be  a  breeder,  was  held  insufficient  to  put 
the  indorsee  on  inquiry.  McNight  v.  Par- 
sons, 136  Iowa,  390,  22  L.R.A.(N.S.)  718, 
125  Am.  St.  Rep.  265,  113  N.  W.  858, 
15  A.  &  E.  Ann.  Cas.  665.  This  was  on  tlie 
ground  that  notice  of  an  executory  con- 
tract would  not  deprive  an  indorsee  of  the 
character  of  bona  fide  holder,  unless  he 
had  notice  of  the  breach  of  that  agreement. 

That  the  purchaser  of  a  note  knew  that 
it  had  been  given  for  %  jack  that  had  been 
warranted  was  held  insufficient  to  prevent 
him  from  being  a  purchaser  in  good  faith. 
Rublee  v.  Davis,  33  Neb.  779,  29  Am.  St. 
Rep.  509,  51  N.  W.  135.  The  court  said: 
'To  have  that  effect,  he  must  also  have 
known  when  he  bought  the  notes  that  the 
warranty  had  fr.iled,  or  possessed  knowl- 
edge of  facts  sufficient  to  put  him  upon 
inquiry,  which,  if  followed,  would  have  led 
to  its  discovery." 

The  recital,  by  indorsement  upon  prom- 
issory notes,  that  they  are  secured  by  a 
lien  upon  the  maker's  interest  in  certain 
horses  described  in  a  specified  agreement, 
was  held  not  sufficient  to  put  a  subsequent 
holder  upon  inquiry  as  to  the  terms  of  such 
as^reement.  Biegler  v:  Merchants'  Loan  & 
T.  Co.  164  lU.  197,  45  N.  E.  512. 

In  Comstock  v.  Hannah,  76  111.  530,  it  was 
held  that  the  title  of  an  indorsee  for  value 
before  maturity  could  only  be  affected  by 
bad  faith.  Negligence  or  knowledge  of 
suspicious  circumstances  was  not  enough, 
and  therefore,  "means  of  ascertaining''  cut 
no  figure.  In  this  case  it  was  held  that 
taking  for  a  debt  notes  held  by  the  indorser 
which  had  been  given  for  cornplantcrs  and  a 
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patent  right  to  sell  the  same,  where  the 
consideration  was  known  to  the  indorsee, 
would  not  put  him  on  inquiry  as  to.  whether 
the  consideration  had  failed.  It  was  said 
that  the  rule  in  Gill  v.  Cubitt  had  been 
overruled. 

And  the  fact  that  a  note  said,  "for  one 
Hinckley  Knitting  Machine,  warranted," 
was  held  not  to  put- the  holder  of  the  note 
on  inquiry  as  to  whether  or  not  the  con- 
sideration had  failed.  Mabie  v.  Johnson, 
8  Hun,  309. 

And  where  the  maker  of  a  note  given 
for  stock  held  a  contract  giving  him  power 
to  cancel  the  note  by  returning  the  stock, 
it  was  held  that  a  bank  taking  the  note  as 
collateral  security  was  not  bound  to  inquire 
of  the  payee  whether  or  not  the  maker  had 
any  set-off,  although  the  president  of  the 
bank  had  reason  to  believe  that  it  was 
given  for  such  stock.  Oates  v.  First  Nat. 
Bank,  100  U.  S.  239,  25  L.  ed.  580. 

And  where  the  consideration  of  a  bill 
was  to  make  all  necessary  repairs  on  a 
brig,  and  this  was  known  to  the  indorsee, 
it  was  held  that  he  was  not  bound  to  in- 
quire whether  the  vendors  of  the  vessel  had 
performed  their  agreement.  Davis  v.  Mc- 
Cready,   17   >J.  Y.   230,   72  Am.   Dec.   461. 

And,  where  a  note  was  given  for  a  church 
organ,  the  maker  wrote  a  bank  cashier, 
contemplating  purchase,  "A  note  is  to  be 
given  for  $1,200  when  completed,"  that  the 
organ  would  be  completed  in  eight  or  ten 
days,  "Trusting  that  this  will  answer  your 
purpose,  and,  if  necessary,  that  you  inquire 
more  in  particulars  in  a  few  days."  It 
was  held  that  suspicious  circumstances, 
to  be  sufficient  to  require  investigation, 
must  be  of  a  substantial  character,  and  so 
strong  that  bad  faith  on  the  part  of  the 
indorsee  in  failing  to  make  such  investiga- 
tion might  be  reasonably  inferred.  Bates- 
ville  Bank  v.  Lehner,  43  Ind.  App.  457,  87 
N.  E.  990. 

A  note  for  insurance  was  made  payable 
directly  to  the  agent,  in  his  own  name;  a 
bank,  knowing  that  it  was  given  for  insur- 
ance, discounted  the  same  by  crediting  the 
account  against  a  note  held  by  the  bank. 
The  policy  was  canceled  for  nonpayment 
of  premium.  It  was  held  that  the  bank 
was  not  put  on  inquiry.  Wallabout  Bank 
V.  Peyton,  123  App.  Div.  727,  108  N.  Y. 
Supp.    42. 

And  where  notes  were  made  with  the 
understanding  that  they  were  not  to  take 
effect  unless  certain  satisfactory  policies 
of  life  insurance  were  delivered,  and  poli- 
cies were  delivered  and  held  until  the  notes 
matured,  which  were  claimed  to  be  unsatis-. 
factory,  it  was  held  that  an  indorsee  be- 
fore maturity,  for  value,  knowing  that  the 
consideration  was  policies,  need  not  inquire 
further  than  as  to  whether  the  policies 
had  been  delivered,  and  as  to  the  owner- 
ship of  the  notes.  Donovan  v.  Fox,  121 
Mo.    236,   25   S.   W.   915. 

In  Cloud  V.  International  Book  &  News 
Co.  23  Mo.  App.  319,  it  was  said;  "The 
plaintiff,  being  a  banker,  purchased  the 
note  of  the  payee  upon  his  representation 
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that  it  had  been  given  for  the  purchase  f 
money  of  a  stock  of  books,  and  he  knew 
that  the  payee  had  previously  owned  a  stock 
of  books,  and,  from  the  defendant's  corpo- 
rate name,  he  was  warranted  in  concluding 
that  they  were  dealers  in  books.  The  circum- 
stance that  he  was  not  a  banker  in  St. 
Louis,  where  the  maker  and  the  payee  of 
the  note  both  lived,  was  of  no  moment, 
since  notes  are  every  day  discounted  by 
distant  bankers,  and  especially  since  the 
explanation  of  the  payee  that  this  note 
could  not  be  made  available  in  St.  Louis 
because  of  the  length  of  time,  eight  months, 
which  it  had  to  run,  was  probable  in  it- 
self, and  was  calculated  not  to  create,  but 
to  disarm,  suspicion." 

The  fact  that  a  note  showed  on  its  face 
its  consideration  was  held  not  to  put  a 
purchaser  on  inquiry.  Bank  of  Commerce 
V.  Barrett,  38  Ga.  126,  95  Am.  Dec.  384. 

Knowledge  by  the  purchaser  of  the  con- 
sideration of  a  note,  expressed  on  its 
face,  was  held  insuflicient  to  put  him  on 
inquiry  as  to  the  consideration  and  the 
probability  that  it  might  fail.  Simmons  v. 
Council,  5  Ga.  App.  386,  63  S.  E.  238. 
The  court  said  that  it  would  be  different 
in  notes  given  for  patent  rights,  but  this 
was  an  exception  by  virtue  of  a  statutory 
provision.  In  this  case  the  note  was  given 
by  a  subtenant,  for  rent,  to  the  principal 
tenant,  who  became  insolvent  and  left  the 
country,  and  the  consideration  failed.  The 
Code,  §  3699,  providing  that  notice  of  cir- 
cumstances that  would  excite  suspicion  on 
the  part  of  a  prudent  man  would  be  con- 
structive notice  of  the  fact,  was  not  noticed. 
It  was  held  that  the  facts  proved  in  the 
case  constituted  no  defense  to  the  action. 

And,  that  a  note  recited  that  it  was  given 
for  rent  was  held  not  to  put  the  purchaser 
on  inquiry.  Adone  v.  Tankersley  (Tex.  Civ. 
App.)  28  S.  W.  340;  Buchanan  v.  Wren,  10 
Tex.  Civ.  App.  500,  30  S.  W.  1077. 

In  Adoue  v.  Tankersley,  supra,  where 
a  note  recited  that  it  was  given  for  ac- 
cruing rent,  it  was  said:  "Tliere  are  some 
authorities  which  would  sustain  the  prop- 
osition that  such  a  recital  would  be  suf- 
ficient to  put  a  purchaser  of  such  a  note 
upon  inquiry,  and  charge  him  with  notice 
of  any  failure  of  such  consideration  of 
which  knowledge  might  have  been  obtained 
by  reasonable  investigation.  Howard  v. 
Kimball,  65  N.  C.  175,  6  Am.  Rep.  739; 
Thrall  v.  Horton,  44  Vt.  386.  But  this  rule 
is  contrary  to  the  weight  of  authority,  and, 
in  our  opinion,  to  sound  principle." 

And,  that  a  note  said  it  was  secured  by 
a  mortgage  was  held  insufficient  to  put  the 
purchaser  on  inquiry  as  to  the  contents  of 
the  mortgage.  Kelley  v.  Whitney,  45  Wis. 
110,  30  Am.  Rep.  697. 

Where  an  indorser  took  up  a  note  by  giv- 
ing his  check  for  the  same,  it  was  held  that 
his  title  as  bona  fide  holder  was  not  af- 
fected by  the  fact  that,  at  the  time  he  in- 
dorsed the  note  for  accommodation,  he 
knew  that  it  had  been  given  for  the  pur- 
chase of  land,  and  that  there  was  a  contract 
in  regard  to  the  same.  It  was  held  that 
89  L.R.A.(N.S.) 


he  was  not  put  on  inquiry  as  to  the  limiu- 
tions  of  that  contract.  Aldrich  v.  Peckliam, 
74  N.  J.  L.  711,  68  Atf.  345. 

And,  that  notes  expressed  on  their  faef 
that  they  were  given  in  part  paymeat  of 
a  tract  of  land  was  held  not  to  prevent  their 
negotiability.  Maurine  y.  Chambers,  16  La. 
207. 

The  statement  in  negotiable  notes  tb&t 
they  were  executed  for  the  purchase  mru^ 
of  lots  on  which  a  lien  was  retained  to 
secure  them  was  held  insufficient  to  put  & 
purchaser  on  inquiry  as  to  any  fact  the 
existence  of  which  could  have  been  ascer- 
tained by  investigation.  McCarty  v.  Louis- 
ville Bkg.  Co.  100  Ky.  4,  37  S,  W.  144. 

And,  the  fact  that  a  note  recited  that  it 
was  given  for  the  purchase  price  of  lani 
was  held  not  to  put  the  purchaser  on  in- 
quiry as  to  title  or  quantity.  Baiik  c>f 
Sherman  v.  Apperson,  4  Fed.  25. 

An  assignee  of  a  note  reciting  that  it 
was  given  for  the  purchase  price  of  Iip^. 
was  held  not  put  on  inquiry  as  to  the  titk 
to  the  land.  Ferriss  v.  Tavel,  87  Tenn 
386,  3  L.R.A.  414,  11  S.  W.  93;  RyUnd  ¥. 
Brown,  2  Head,  273. 

In  Ferriss  v.  Tavel,  supra,  the  court  re- 
fused to  follow  the  case  of  Howard  v.  Kira 
ball,  65  N.  C.  178,  6  Am.  Rep.  739,  wliie^ 
held :  "We  think  the  fact  of  the  notes  n  'i 
being  in  the  usual  form  of  promise  to  j&j 
money  *for  value  received,'  but  exp^^•^-rf 
on  the  face  that  they  were  given  for  th-' 
purchase  money  of  the  Rocky  Swamp  trr^t 
of  land,  was  sufiicient  to  put  Bui  lock  ^r 
inquiry,  and  fix  him  with  notice  that  t!f 
notes  could  not  be  collected  unless  a  «r  ^ 
title  be  made  to  Kimball,  citlnjr  Ci'x  ^ 
Jerman,  41  N»  C.  (3  lied.  Eq.)  520/* 

But,  in  Cunningham  v.  Scott,  00  Hun 
35  N.  Y.  Supp.  881,  where  it  was  cl:i. 
that  a  vendor's  lien  note  had  been  tiirrt 
over  to  plaintiff,  and  the  note  was  fraiiu'.' "it 
ly  obtained,  as  the.  payee  bad   no  title  t 
the  land,  the  court  said:     '*lt  is  ctTtairH 
quite  remarkable  that  she  should  h.^'>e  n 
information  in  reference  to  it,  and  that 
should  not  have  felt  called  upon  to  inquir 
how  it  was  that  she  should  be  given  a  ^^ 
dor's    lien    note    for   more    than    twice  t 
amount  of  the  indebtedness  due  to  her  irnij 
Stay  ton,   if   it   was   intended   merely  as 
payment  of  such  indebtedness." 

An  indorsee  taking  a  draft  attached  ^ 
an  insurance  policy  settling  a  loss  was  \v\ 
put  on  inquiry  where  he  also  had  heM 
mortgage  and  a  policy  on  the  same  prop?^rt; 
and  the  Insurance  policy  provided  that 
would  be  void  in  case  of  concurrent  itjiu 
ance.  Teutonia  Ins.  Co.  y.  Bussell  (TeDS 
48  S.  W.  703. 

And,  where  a  purchaser  of  notes  knf 
that  they  were  taken  by  an  agent  of  an  i 
surance  company  in  Boston  for  premi'i 
on  policies,  it  was  held  that  it  was  a  <)«:- 
tion  for  the  jury  whether  the  purcha.^r  'i. 
reasonable  cause  to  know  that  the  poHc 
were  issued  in  violation  of  the  Ma 
chusetts  laws.  Williams  v.  Chenev,  8  GrJ 
200. 

And,  wber^  a  note  was  given  for  pas'^i 
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in  a  ship  from  New  York  to  California,  and 
the  maker  refused  to  go  upon  the  ship,  on 
account  of  the  bad  character  of  the  ship,  it 
was  held  that  an  indorsee  who  was  cogni- 
zant of  the  condition  of  the  ship,  and  that 
the  maker  of  the  note  had  grounds  of  com- 
plaint therefor,  was  put  upon  inquiry.  Hol- 
brook  v.  Mix,  1  E.  D.  Smith,  164. 

Notes  were  executed  to  an  organ  company 
in  exchange  for  stock,  under  a  contract  pro- 
viding for  renewals,  and  that  the  notes  were 
to  be  surrendered  at  a  certain  time,  in  re- 
turn for  the  stock.  A  bank  cashier,  know- 
ing of  similar  dealings,  was  held  put  on 
inquiry,  where  he  purchased  these  notes. 
Bowman  v.  Metzger,  27  Or.  23,  39  Pac. 
3,  44  Pac.  1090. 

And,  where  an  indorsee  knew  that  the 
title  to  land  was  questioned,  without  know- 
ing any  defects  in  the  title,  and  that  the 
note  was  given  for  such  land,  and  that  the 
grantee  would  resist  the  collection  of  the 
note,  if  he  should  be  evicted,  it  was  held 
that  he  was  put  on  inquiry.  Knapp  v.  Lee, 
3  Pick.  452. 

In  Goodrich  v.  McDonald,  77  Mich.  486, 
43  N.  W.  1019,  a  purchaser  surrendered  as 
consideration  for  notes  a  deed,  after  knowl- 
edge that  they  were  like  Bohemian  oats 
notes,  and  therefore  was  not  a  bona  fide 
holder.  The  court  said:  "It  would  seem 
strange  that  a  man  of  average  intelligence, 
after  all  that  has  been  said  through  the 
public  press  of  Bohemian  oat  and  Red  Lyon 
wheat  deak.  and  the  frauds  practised  upon 
the  unwary  by  sharpers  engaged  in  such 
questionable  transactions,  should  not,  when 
making  a  purchase  of  $900  worth  of  notes, 
and  being  told  that  they  were  given  in  a 
wheal  deal,  make  some  inquiry,  at  least 
of  the  seller,  what  the  wheat  deal  was. 
These  matters  are  of  such  common  knowl- 
edge that  a  jury  would  naturally  take  with 
some  degree  of  suspicion  the  statement  of 
a  purchaser  who  is  informed  that  a  note  is 
given  in  an  oat  deal  or  a  wheat  deal,  and 
yet  claims  to  have  made  no  further  inquiry, 
and  insists  that  he  is  an  innocent  purchaser. 
It  may  be  true;  but  it  would,  under  proper 
circumstances,  be  a  question  of  fact,  for  the 
determination  of  the  jury." 

Knowledge  that  the  payee  was  dealing  in 
Bohemiar  oats  was  held  insufficient  to  put 
the  purchaser  of  the  note  on  inquiry,  where 
it  was  not  generally  known  that  such  trans- 
actions were  fraudulent,  and  the  purchaser 
of  the  note  had  no  knowledge  of  the  fraud. 
Helms  Y.  Douglass,  81  Mich.  442,  45  N.  W. 
1009. 

Bohemian  oats  notes  were  purchased.  It 
was  held  that  evidence  of  inTormation  re- 
ceived by  the  buyer  of  two  notes  as  to 
the  consideration  of  one  of  the  notes  was 
competent,  where  both  notes  were  bought 
at  the  same  time,  and  evidence  of  news- 
paper articles  and  common  rumor  on  the 
street,  likely  to  reach  the  purchaser,  was 
held  sufficient  to  put  him*  on  inquiry  as  to 
the  character  of  the  fraud,  lilerrill  v. 
Hole.  85  Iowa,  66,  52  N.  W.  4. 

Where  newspaper  notices  of  Bohemian 
oats  were  published,  detailing  the  transaq- 
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tion,  it  was  held  that  if  a  purchaser  of  this 
kind  of  a  note  knew  of  the  article  in  the 
newspaper  before  his  purchase,  and  made 
no  inquiry,  he  would  be  a  purchaser  in  bad 
faith.     Ibid. 

If  the  purchaser  of  a  Bohemian  oats  note 
was  informed  that,  at  the  time  the  note  was 
made,  a  bond  was  given  to  the  maker,  and 
was  connected  with  tlie  note,  it  was  his 
duty  to  make  inquiry,  and  ascertain  what 
the  contract  was  that  he  was  buying.  Mace 
V.  Kennedy,  68  Mich.  389,  36  N.  W.  187. 

Parties  who  required  a  new  note  and 
mortgage  to  be  made  before  purchase,  on 
the  ground  that  they  feared  that  the  origin- 
al note  was  given  to  suppress  a  prosecution 
for  a  crime,  were  held  put  on  inquiry. 
Pierce  v.  Kibbee,  51  Vt.  559.  The  court  said: 
"But  if  Dower  and  Kenney  did  not  have 
actual  knowledge  of  the  illegality  of  the 
original  notes  and  mortgage  to  Noyes  and 
Jenkins,  it  was  because  they  did  not  want 
to  know  it;  for  the  facts  and  circumstances 
disclosed  by  the  evidence,  to  say  the  least, 
were  sufficient  to  have  put  them  on  inquiry. 
This  is  equivalent  to  notice  of  such  facts 
as  they  might  be  presumed  to  have  learned 
upon  reasonable  inquiry,  and  therefore  suf- 
ficient to  charge  them  with  the  consequences 
or  actual  knowledge  of  the  illegality  of  said 
original  notes  and  mortgage." 

Under  Georgia  Code,  §  2790,  it  was  held 
that  the  charge  that  if  the  circimistances 
were  such  as  to  put  a  prudent  man  on  in- 
quiry, the  plaintiff  would  be  chargeable  with 
notice  of  all  that  the  pursuit  of  such  in- 
quiry would  have  disclosed,  was  proper. 
But  a  charge  that  if  the  purchaser  superin- 
tended the  preparation  of  tlie  material  that 
was  used  in  constructing  a  defective  pave- 
ment, which  was  the  consideration  of  the 
note,  he  would  not  be  a  bona  fide  purchaser 
without  notice,  was  held  error.  Phillips  v. 
Loyd,  83  Ga.  536,  10  S.  E.  232.  See  Mills 
V.  Williams,  16  S.  C.  593,  subd.  X. 

XIV.  Publication  and  notices. 

Advertising  lost  or  stolen  paper  is  held 
insufficient  to  put  a  purchaser  on  inquiry. 
So  printed  notices,  not  shown  to  have  been 
read  by  the  purchaser  of  negotiable  paper, 
will  be  held  insufficient  to  put  him  on  guard. 

And,  the  fact  that  advertisement  was 
made  that  negotiable  bonds  had  been  stolen 
was  held  insufficient  to  put  a  purchaser  on 
inquiry,  where  the  bonds  were  negotiated 
eigliteen  years  after  they  were  stolen.  Man- 
hattan Sav.  Inst.  v.  New  York  Nat.  Exch. 
Bank,  42  App.  Div.  147,  69  N.  Y.  Supp.  51, 
second  appeal  53  App.  Div.  635,  65  N.  Y. 
Supp.  757. 

And,  where  American  railroad  bonds  were 
stolen  from  London  bankers  and  sold  to  a 
Paris  banker,  it  was  held  that  the  latter 
was  not  put  on  inquiry  by  reason  of  news- 
paper publication  of  the  list  of  securities 
stolen.  It  was  further  held  that  the  ques- 
tion in  issue  was  whether,  before  money  was 
advanced  on  these  bonds,  the  banker  knew 
that  they  were  stolen.  Venables  v.  Baring 
Bros.   [1892]  3  Ch.  527. 
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United  States  bonds,  payable  to  bearer, 
were  stolen,  and  the  next  morning,  before 
9  o^clock,  printed  notices  describing  the 
bonds  were  left  at  the  office  of  defendant, 
who  dealt  largely  in  government  bonds,  and 
who  bought  the  bonds  that  day.  The  cash- 
ier testified  that  they  never  paid  any  at- 
tention to  such  notices,  as  the  number  re- 
ceived would  interfere  with  business.  It 
was  held  that  the  purchaser  was  not  bound 
to  inquire  or  look  up  these  notices  before 
buying  the  bonds.  Seybel  v.  National  Cur- 
rency Bank,  54  N.  Y.  288,  13  Am.  Rep.  583. 

And,  where  bank  notes  were  stolen  in 
Liverpool,  and  notices  were  sent  to  banks 
of  Paris,  and  a  money  changer  there  cashed 
the  notes  twelve  months  later,  witliout  look- 
ing up  notices  of  stolen  notes,  but  simply 
required  the  person  who  presented  the  notes 
to  ^how  his  passport,  and  to  write  his  name 
and  address  on  the  note,  it  was  held  he 
was  a  bona  fide  holder.  Raphael  v.  Bank 
of  England,  37  C.  B.  361.  The  court  said 
that  the  doctrine  of  Gill  v.  Cubitt,  3  Barn. 
&;  C.  466,  was  not  now  approved  of. 

And,  where  a  note  was  given  the  payee 
in  consideration  of  not  prosecuting  a  charge 
of  adultery,  it  was  held  that  the  indorsee 
was  not  put  on  inquiry  by  reason  of  a 
publication  in  a  newspaper,  warning  the 
public  not  to  buy  the  note,  nor  by  reason  of 
common  gossip.  Clark  v.  Ricker,  14  N.  H. 
44. 

The  publication  in  a  paper  at  a  place 
where  the  purchaser  did  not  reside  was  held 
insufficient  to  put  him  on  inquiry.  Knowl- 
edge of  circumstances  that  would  excite 
suspicion  in  the  mind  of  a  prudent  man,  or 
gross  negligence,  would  not  alone  defeat  the 

?urcha8er's  right  of  action.  Wildsmith  v. 
racy,  80  Ala.  259. 

Publication  notice  in  a  newspaper,  warn- 
ing against  buying  a  certain  note,  was  held 
insufficient  to  put  the  purchaser  on  inquiry, 
where  it  was  not  proved  that  he  read  .that 
notice.  Bel tz hoover  v.  Blackstock,  3  Watts, 
20,  27  Am.  Dec.  330.  In  this  case  the  court 
quoted  the  rule  of  Gill  v.  Cubitt,  supra, 
and  approved  the  same.  This  case  was 
said  to  have  been  overruled  as  to  its  ap- 
proval of  Gill  v.  Cubitt,  supra,  in  Mc- 
Sparran  v.  Neeley,  91  Pa.  37,  subd.  VI. 

A  general  notice  to  an  intending  purchas- 
er that  there  was  some  defense,  and  that 
the  note  would  not  be  paid,  was  held  not 
to  put  the  purchaser  on  inquiry.  Heist 
V.  Hart,  73  Pa.  286.  The  court  said :  "Hart 
may  have  been  bound  to  ask  the  maker 
what  was  his  defense.  When  lie  does  so, 
however,  and  is  only  told  what  is  clearly 
no  defense,  there  is  nothing  which  ought 
to  impeach  his  bona  fides." 

Notice  that  the  maker  claimed  he  did 
not  receive  what  he  expected  for  the  note, 
and  by  inquiry  the  purchaser  could  have  as- 
certained the  consideration  for  which  the 
note  was  given,  and  that  it  had  failed,  was 
held  insufficient  to  prevent  him  from  being 
a  bona  fide  holder.  Fidler  v.  Paxton,  101 
111.  App.  107. 

Where  a  purchaser  of  a  $750  note  crave 
$400  in  monev  and  his  own  note  for  $350, 
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and  was  then  informed  by  the  maker  of  the 
note,  that  it  had  been  obtained  by  fraud, 
it  was  held  that  he  was  a  bona  tide  pur- 
chaser, and  not  affected  by  the  fact  of  pay- 
ing his  note  ( a  part  of  the  purchase  money ) 
after  being  informed  of  the  alleged  fraud, 
where  the  issue  was  only  as  to  his  being  a 
bona  fide  holder.  It  was  further  held  that 
inquiry  would  have  been  fruitless,  as  a 
lawsuit  was  necessary  to  determine  whether 
or  not  there  had  been  any  fraud.  "We  think 
it  a  sound  proposition,  'that  in  whatever 
mode  information  may  be  acquired,  it  must 
not  only  be  such  as  to  alarm  the  purchaser, 
and  put  him  on  inquiry,  but  it  must  also 
be  sufficient  to  enable  him  to  conduct  that 
inquiry  to  a  successful  termination,  for 
otherwise  the  general  rule  that  a  title  shall 
not  be  impeached  by  uncertainties  will  in- 
tervene for  the  protection  both  of  the  vendor 
and  purchaser.'"  Adams  v.  Soule,  33  Vt. 
638. 

But,  where  the  evidence  tended  to  show 
that  the  holder,  before  acquiring  a  note, 
was  informed  by  the  payee  that  he  ought 
not  to  use  it,  it  was  held  that  this  was 
sufficient  to  put  him  on  inquiry.  Nutter 
v.  Stover,  48  Me.  163. 

A  purchaser  by  assignment  of  a  note  de- 
posited in  a  bank  as  collateral,  with  notice 
that  the  note  was  so  held  by  the  bank,  was 
held  put  on  inquiry  as  to  the  agreement 
of  pledge.  Ladd  v.  Meyers,  4  Cal.  App.  352, 
87  Pac.  1110. 

In  Hinckley  v.  Union  P.  R.  Co.  129  Mass. 
52,  37  Am.  Rep.  297,  where  overdue  cou- 
pons were  involved,  it  was  said:  "The  ques- 
tion before  us  is  whether  notice  previously 
given  of  the  loss  of  a  negotiable  instrument, 
distinguishable  by  number  or  other  ear- 
marks, is  sufficient  to  fix  upon  the  party 
liable  to  pay  a  duty  of  inquiry,  and  of  re- 
fusal to  pay  to  a  holder  who  cannot  sub- 
stantiate his  title.  We  think  that  such 
previous  notice  is  sufficient.  Whether  it  is 
sufficient  to  fix  such  duty  of  inquiry  upon 
a  mere  transferee,  it  is  not  necessary  for 
us  to  inquire,  because  the  party  liable  to 
pay  a  negotiable  instrument  bears  a  rela- 
tion and  owes  duties  to  the  holder  and  loser 
different  from  those  of  the  transferee; 
though  it  has  certainly  never  been  decided 
in  this  commonwealth  that  such  previous 
notice  is  insufficient  to  fix  a  duty  of  inquiry 
even  upon  a  mere  transferee."  See  Good- 
rich V.  McDonald,  77  Mich.  486,  43  N.  W. 
1019  (Bohemian  oats)  subd.  XIII. 

And  where  a  stolen  bank  note  on  the 
Bank  of  England  was  sent  from  France  to 
creditors  in  England  to  pay  on  account, 
and  payment  of  the  note  had  been  stopped, 
it  was  held  that  the  plaintiff  in  England 
was  only  agent  for  the  house  in  France, 
and  he  should  show  that  the  house  in 
France  gave  such  value  for  the  note  as  to 
exempt  them  from  any  reasonable  ground 
of  suspicion  of  any  knowledge  that  it  had 
been  improperly  obtained.  It  was  ques- 
tioned whether  such  notes  were  negotiable 
abroad.  De  la  Chaumette  v.  Bank  of  Eng- 
land, 0  Barn.  &  C.  208. 

See  Snow  v.  Peacock,  2  Car.  &  P.  215, 
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■ubd.  VI.;  Murray  v.  Lardiier,  2  Wall.  110, 
17  L.  ed.  857,  subd.  VI.;  Beckwith  v.  Cor- 
rall,  11  Moore  P.  C.  C.  335,  aubd.  VI.;  Hibb» 
V.  iirown,  jyo  N.  Y.  1«7,  82  N.  E.  1108, 
subd.  VI.;  Smith  v.  Harlow,  64  Me.  510, 
subd,  VI.';  Nicholson  v.  Patton,  13  La.  213, 
•ubd.  VII.;  Whiteside  v.  First  Nat.  Bank 
(Tenn.)  47  S.  W.  1108,  subd.  VIL;  Welch 
V.  Sage,  47  N.  Y.  143,  7  Am.  Rep.  423,  subd. 


XV.  Stolen  notes. 

The  purchaser  for  value  of  stolen  paper, 
taken  in  regular  course  of  trade,  is  held 
not  to  be  put  on  inquiry,  unless  there  were 
more  than  suspicious  circumstances  con- 
nected with  the  purchase.  There  must  be 
bad  faith. 

Suspicion  of  defect  ol  title,  or  the  knowl- 
edge of  circumstances  which  would  excite 
such  suspicion  in  the  mind  of  a  prudent 
man,  or  gross  negligence  on  the  part  of  the 
taker,  at  the  time  of  the  transfer,  was  held 
not  to  defeat  his  title.  The  result  can  be 
produced  only  by  bad  faith  on  his  part. 
Murray  v.  Lardner,  2  Wall.  110,  17  L.  ed. 
857.  '  In  this  case  bonds  that  were  stolen 
were  negotiated  by  a  broker  before  it  was 
discovered  that  a  burglary  had  been  com- 
mitted. The  stranger  who  offered  them  in 
New  York  claimed  to  be  a  physician  from 
New  Jersey,  and  named  some  physicians 
that  he  knew,  who  were  well  known  in  New 
York.  No  inquiries  were  made.  The  rule  in 
Gill  V.  Cubitt  wi^s  denied. 

In  Hibbs  v.  Brown,  112  App.  Div.  214, 
98  N.  Y.  Supp.  353,  where  the  brokers  who 
had  sold  a  stolen  bond  replaced  the  same 
with  one  the  title  to  which  was  not  dis- 
puted, it  was  held  that  they  were  bona  fide 
holders,  and  mere  suspicion  was  not  suf- 
ficient to  put  the  purchaser  on  inquiry. 

And  where  a  country  bill  of  exchange  for 
£500  was  accepted  and  indorsed,  and  was 
lost,  it  was  held  that  a  banker  discounting 
it  was  not  bound  to  make  inquiry  concern- 
ing every  bill  brought  to  him  to  discount. 
It  was  also  hdd  that  the  amount  of  the 
bill  was  not  .a  suspicious  circumstance. 
Lawson  v.  Weston,  4  Esp.  60,  overruled  in 
Gill  ▼.  Cubitt,  3  Barn.  &  C.  466.  This  was 
overruled  in  Crook  v.  Jadis,  5  Barn.  &  C. 
909. 

In  Miller  v.  Race,  1  Burr.  452,  3  Eng, 
Rul.  Cas.  626,  where  a  bank  note  for  £21  was 
stolen  from  the  mails  and  payment  stopped, 
in  a  suit  by  the  holder  in  trover  against 
the  bank  that  refused  to  pay  or  surrender 
it,  Lord  Mansfield  said:  "If  it  had  been 
a  note  for  £1,000,  it  might  have  been  sus- 
picious. This  note  came  into  plaintiff's 
hands  in  due  course  of  trade." 

But  where  the  purchaser  of  a  stolen  bill 
of  lading  had  reason  to  believe  that  the 
vendor  had  no  title,  it  was  held  that  the 
rule  in  regard  to  other  ne.^otiable  instru- 
ments did  not  apply,  and  he  was  held  to 
be  not  a  bona  fide  holder.  Shaw  v.  North 
Pcnnj^vlvnnia  R.  Co.  (Simw  v.  Merchants' 
Nat.  Bank),  101  U.  S.  657,  25  L.  ed.  892. 
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XVI.  Accommodation  paper. 

An  indorsement  for  accommodation  will 
not  put  the  purchaser  on  inquiry  as  to  the 
purpose  or  as  to  the  misuse  of  the  paper. 
But  the  place  and  manner  of  indorsement 
were  held  to  be  notice  that  the  effect  of 
such  indorsement  was  one  of  suretyship. 

The  order  of  indorsements  on  paper  was 
held  not  necessarily  to  import  that  a  second 
indorser  was  an  accommodation  indorser, 
and  did  not  put  the  purchaser  on  inquiry 
as  to  the  power  of  the  president  of  a  bank 
so  to  indorse,  where  the  paper  was  received 
and  discounted  in  the  usual  course  of  busi- 
ness. Auten  V.  United  States  Nat.  Bank, 
174  U.  S.  125,  43  L.  ed.  920,  19  Sup.  Ct. 
Rep.  628. 

In  Maitland  v.  Citizens'  Nat.  Bank,  40 
Md.  540,  17  Am.  Rep.  620,  where  an  accom- 
modation indorsement  was  made  to  be  used 
as  collateral  for  future  discounts,  and  was 
taken  as  collateral  for  past  discounts,  it 
was  held  that  the  indorsee  was  not  bound 
to  make  inquiry,' and  mere  negligence,  how- 
ever gross,  not  amounting  to  wilful  and 
fraudulent  blindness,  might  be  evidence  of 
mala  fides,  but  was  not  the  same  thing. 

Notice  that  a  note  was  accommodation 
paper  was  held  not  to  impose  on  the  pur- 
chaser the  duty  of  inquiring  as  to  the  par- 
ticular purpose  for  which  it  was  executed. 
Tourtelot  v.  Reed,  62  Minn.  384,  64  N.  W. 
928. 

The  holder  of  a  bill  of  exchange  was  held 
not  to  be  put  on  inquiry,  although  the  bill 
was  negotiated  by  the  acceptors.  Witte  v. 
Williams,  8  S.  C.  290,  28  Am.  Rep.  294. 

But,  where  an  accommodation  maker  of 
a  note  wrote  his  name  only  on  the  back 
of  the  note,  it  was  held  that  thia  tended  to 
sliow  that  he  was  only  surety,  and  should 
have  put  on  inquiry  a  creditor  taking  such 
note.  Moynahan  v.  Hanaford,  42  Mich. 
329,   3  N.   W.  944. 

As  to  accommodation  paper,  see  Hamil- 
ton V.  Marks,  52  Mo.  78,  14  Am.  Rep.  391, 
subd.  I.;  Tanner  v.  Hall,  1  Pa.  St.  417, 
subd.  II.;  First  Nat.  Bank  v.  Weston,  26 
App.  Div.  414,  49  N.  Y.  Supp.  642,  subd. 
II.;  Citizens'  Bank  v.  Rung  Furniture  Co., 
76  App.  Div.  47],  78  N.  Y.  Supp.  604,  subd. 
III.;  Ex  parte  Estabrook,  2  Low.  Dec.  647, 
Fed.  Cas.  No.  4,534,  subd.  III.;  Marshall 
Nat.  Bank  v.  O'Neal,  11  Tex.  Civ.  App. 
640,  33  S.  W.  344,  subd.  IIL 

XVII.  Patents. 

In  regard  to  notes  given  for  patents, 
the  cases  are  not  in  accord.  It  seems  that 
knowledge  that  a  note  is  given  for  a  patent 
right  will  not  put  a  purchaser  on  inquiry, 
unless  he  has  other  knowledge  that  similar 
deals  are  fraudulent,  or  unless  he  knows 
that  a  statutory  requirement  has  not  been 
followed. 

So,  where  a  note  said  that  it  was  given 
for  a  patent  right  of  a  threshing  machine, 
and  was  indorsed,  "at  his  risk  and  cost," 
it  was  held  that  an  indorsee  was  not  put 
on  inquiry.  Hereth  v.  Meyer,  33  Ind.  511. 
25 
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The  court  said:  "But  this  would  not  au* 
thorize  a  jury  to  infer  that  the  plaintiff 
or  any  prior  indorsee  had  any  knowledge 
that  the  patent  right  for  which  the  note 
was  given  was  of  no  value,  or  that  they 
had  any  reason  to  suspect  that  such  was 
the  fact;  nor  is  there  any  circumstance  in 
the  case  which  can  justify  any  such  infer- 
ence." 

And,  where  a  note  had  on  the  margin, 
"This  note  is  given  for  patent  rights,"  it 
was  held  that  this  was  insufficient  to  put 
the  party  upon  inquiry.  Hereth  v.  Mer- 
chants' Nat.  Bank,  34  Ind.  380. 

And  a  purchaser  of  a  note  was  held  not 
put  upon  inquiry,  where  it  was  given  for 
an  interest  in  a  patent,  and  failed  to  state 
that  this  was  the  consideration,  although 
a  statute  required  that  this  should  be  stated. 
Tescher  v.  Merea,  118  Ind.  586,  21  N.  E. 
316.  The  court  said:  "Circumstances  cal- 
culated to  awaken  suspicion  merely  are  not 
sufficient"  to  overthrow  the  presumption  of 
good  faith.  In  this  case  the  purchaser  of 
the  note  did  not  know  that  it  was  given 
for  a  patent. 

The  fact  that  the  seller  of  a  note  payable 
to  "Alonzo  Case  or  bearer"  said  that  the 
purchaser  must  take  it  at  his  own  risk, 
and  that  it  was  given  for  a  patent  right, 
was  held  insufficient  to  put  the  purchaser 
on  inquiry.    Cone  v.  Baldwin,  12  rick.  545. 

And  the  same  was  held  in  a  similar  case, 
where  the  note  was  indorsed,  "Pay  the 
within  to  E.  Warren  and  H.  A.  Green,  at 
their  own  risk  and  cost."  Goddard  v.  Ly- 
man, 14  Pick.  268. 

That  a  note  was  given  for  a  patent  right 
was  held  insufficient  to  put  on  guard  a 
purchaser  of  the  note.  Borden  v.  Clark,  26 
Mich.  410;  Miller  v.  Finley,  26  Mich.  249, 
12  Am.  Rep.  306. 

A  purchaser  of  a  note  was  held  not  put 
on  inquiry  from  the  mere  fact  that  he  knew 
that  the  note  was  given  for  a  patent  right. 
Gerrish  v.  Bragg,  65  Vt.  329. 

But,  where  tlie  purchaser  knew  that  the 
indorser  was  a  traveling  dealer  in  patents, 
and  had  a  general  knowledge  of  the  swind- 
ling going  on  in  patent  riglits,  it  was  held 
that  lie  was  a  purchaser  in  bad  faith,  be- 
cause he  abstained  from  inquiry.  Boyce 
v.  Geyer,  2  Mich.  N.  P.  71. 

And,  where  a  note  was  given  for  calen- 
dar clock  safes  and  territorial  patent  rights, 
when  only  a  design  patent  had  issued,  and 
the  purchaser  of  the  note  received  from  the 
payee  a  receipt  for  sample  safes,  signed  by 
the  maker  of  the  note,  stating  also  that 
the  note  would  be  paid  when  due,  and  the 
purchaser  had  received  a  letter  introducing 
the  payee  before  he  began  business,  explain- 
ing it,  the  purchaser  of  the  note  was  held 
to  have  been  put  on  inquiry.  Swinney  v. 
Patterson,  25  Nev.  411,  62  Pac.  1. 

And,  where  the  purchaser  of  a  note 
"given  for  a  patent"  had  knowledge  of  the 
consideration,  it  was  held  to  be  a  question 
for  the  jury  wliether  or  not  he  was  a  bona 
fide  purchaser  in  good  faith,  where  the  note 
omitted  the  statutory  requirement,  as  the 
hol(!er  would  be  guilty  of  a  misdemeanor  in 
29  L.ILA.(N.S.) 
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taking  such  a  note  if  he  knew  the  consid- 
eration.    Hunter  v.  Henninger,  93  Pa.  373. 

In  New  V.  Walker,  108  Ind.  365,  58  Am, 
Rep.  40,  9  N.  E.  386,  it  was  held  that  if  a 
purchaser  of  a  note  knew  that  it  was  given 
for  a  patent  right,  which  fact  did  not  ap- 
pear in  the  note,  he  would  be  put  on  in- 
quiry as  to  the  consideration.  The  Indi- 
ana statute  required  the  vendor  of  a  pat- 
ent to  tile  a  copy  of  his  letters  with  the 
county  clerk,  and  an  affidavit,  and  to  in 
sert  in  a  note,  "given  for  a  patent  right. 

Under  Illinois  Stat.  chap.  73,  sec.  11, 
providing  that  where  a  note  is  obtained 
from  the  maker  through  fraud,  such  fraud 
may  be  pleaded  in  defense  to  any  action 
by  an  assignee  of  such  note,  it  was  held 
that  it  was  necessary  for  the  maker  to  use 
reasonable  precaution  to  avoid  imposition, 
where  the  suit  was  by  an  indorsee  before 
maturity.  But  it  was  held  tnat  the  pur- 
chaser, when  applied  to  by  patent-right 
agents,  should  have  had  his  suspicions 
aroused  by  the  fact  that  they  were  sell- 
ing patent  rights,  to  the  same  extent  as 
the  maker;  that  he  should  have  called  on 
the  maker  and  made  inquiry.  Taylor  v. 
Atchison,  64  111.  196,  5  Am.  Rep.  118. 

See,  as  to  validity  of  notes  given  for 
patent  rights.  First  Nat.  Bank  v.  Stockell, 
20  L.R.A.  605,  note. 

In  State  v.  Cook,  107  Tenn.  499,  62  L.R.A. 
174,  64  S.  W.  720,  sustaining  the  consti- 
tutionality of  the  Tennessee  statute  requir- 
ing a  note  given  for  a  patent  to  state  that 
fact,  all  the  recent  cases  pro  and  con  are 
reviewed.  • 

In  State  v.  Lockwood,  43  W^is.  405,  it  was 
said  that  if  the  question  was  properly 
raised,  the  court  would  be  inclined  to  hold 
as  unconstitutional  Wis.  act  1872,  chap.  140, 
providing  that  the  failure  to  insert  "given 
tor  a  patent  right"  would  be  a  misdemean- 
or. 

As  to  validity  of  statutes  afTecting  notes 
given  for  patent  rights,  see  Wyatt  v.  Wal- 
lace, 67  Ark.  575,  55  S.  W.  1105;  HoUida 
V.  Hunt,  70  111.  109,  22  Am.  Rep.  63;  and 
see  the  discussion  of  such  statutes  m  Allen 
V.  Riley,  203  U.  S.  347,  6l  L.  ed.  216,  27 
S\ip.  Ct,  Rep.  95,  8  A.  &  E.  Ann.  Cas.  137. 

In  Woods  V.  Carl,  203  U.  S.  358,  51  L. 
ed.  219,  27  Sup.  Ct.  Rep.  99,  under  Ark. 
Stat.  Kirby's  Dig.  §  513,  providing  that  a 
note  is  void  that  does  not  show  that  it 
was  given  for  a  patent,  and  no  person  can 
be  considered  an  innocent  holder,  a  verdict 
given  for  defendant  was  affirmed. 

See  other  cases  in  regard  to  patent  notes: 
Gould  V.  Stevens,  43  Vt.  125,  6  Am.  Rep. 
265,  subd.  VI.;  Tescher  v.  Merea,  supra, 
subd.  XII.;  Gray  v.  Goode,  72  III.  App. 
504,  subd.  XII.;  Simmons  v.  Council,  6  Ga, 
App.  386,  63  S.  E.  238,  subd.  XIII.;  Vos- 
burgh  V.  Diefendorf,  119  N.  Y.  357,  16  Am. 
St.  Rep.  836,  23  N.  E.  801,  subd.  XII.; 
Comstock  V.  Hannah,  76  III.  630,  subd.  XIII. 

XVIII.  Negotiable  Insttmnient  Statutes, 

In  South  Dakota,  North  Dakota,  and 
Georgia  the  statute  is  based  on  the  rule  of 
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fill  V.  Cubift,  3  Barn.  &  C.  466,  over- 
uled  JD  Crook  y.  Jadis.  5  Barn.  &  Ad.  009. 
ortii  Dakota  has  also  another  statute 
rai/ar  to  the  Is'ew  York  act  infra.  The 
latute  used  in  Mee  v.  Cablson  is  not  part 
I  tl)e  negotiable  law,  but  is  in  the  chap- 
T  on  "liennitions." 

South  Dakota  Civ.  Code  1903,  §  2452: 
Sirery  peraon  who  has  actual  notice  of 
rcumstances  sufficient  to  put  a  prudent 
an  upon  inquiry  as  to  a  particular  fact, 
id  who  omits  to  make  such  inquiry  with 
iAonable  diligence,  is  deemed  to  havd  con- 
ruetive  notice  of  the  fact  itself."  Under 
13  statute,  Mee  v.  Carlson  and  Kochford 
Barrett,  22  S.  D.  83,  115  ]N.  W.  522,  subd. 
were  decided. 

-North  Dakota  Civ.  Code  1905,  §  6703: 
very  person  who  has  actual  notice  of 
curastances  sufficient  to  put  a  prudent 
ifl  upon  inquiry  as  to  a  particular  fact, 
1  who  omits  to  make  inquiry  with  rea- 
lable  diligence,  is  deemed  to  have  con- 
octire  notice  of  the  fact  itself."  These 
>  sections  are  found  in  a  chapter  on  defi- 
ions. 

ieorgii  Code  1895,  chap.  6,  §  3699:  "Any 
nimstanee  which  would  place  a  prudent 
Q  upon  his  guard  in  purchasing  negoti- 
i  paper  sliail  be  sufficient  to  constitute 
'<*  to  a  purchaser  of  such  paper  before 
is  due."  Under  the  negotiable  instru- 
it8  law  in  Georgia,  the  following  cases 
e  decided:  Capital  City  Brick  Co.  v. 
laon,  2  Ga.  App.  771,  59  S.  E.  92,  subd. 
;  Gibson  t.   Hawkins,  69   Ga.   354,   47 

Ren.  757,  subd.  X. ;  Phillips  v.  Loyd, 
3a.  536,  10  S.  E.  232,  subd.  XIII. 
1  Roswell  Mfg.  Co.  v.  Hudson,  72  Ga.  24, 
w  Ga.  Code,  §  2790,  providing  that  any 
iioistances  which  would  place  a  pru- 
'<  man  upon  his  guard  in  purchasing 
►liable  paper  shall  be  sufficient  to  con- 
'te  notice  to  a  purchaser  of  such  pa- 
before  it  is  due,  it  was  claimed  that 
k*Mr8  of  a  bill  were  negligent  where 

would  not  credit  the  payee  without 
fity,  and  there  was  a  long  lapse  of  time 

the  bill  was  made  before  it  was 
H  It  was  held  that  their  action  was 
iiently  cautious,  where  the  delay  was 
uned  by  their  being  shown  a  letter 
Dg  that  the  draft  had  miscarried  in 
"laila.  The  payee  sold  them  a  dupli- 
bill  which  did  not  indicate  that  it  was 
plicate. 

p  purchaser  of  a  guano  note  was  held 
on  inquiry,  where  an  ironclad  clause 
p  note  preventing  the  maker  from  mak- 
Dy  defense  as  to  the  consideration  had 
i^v  line  drawn  through  it.  This  was 
r  Oa.  Code,  §  2790.  Hamilton  v.  Wil- 
BT  Ga.  494- 

f  «^ord  "security"  was  before  a  wife's 
ture,    where     the     consideration     was 

^Id  to  the  husband;  it  was  held 
this  word  "security"  was  a  suspicious 
A^tanee  that  should  have  put  the 
'  on  guard   to   ascertain    whether   the 

«*re  for  the  husband  or  wife.     Love 
!«*r.  78  Ga-  323,  3  S.  E.  90. 
<'li^er  V.  Miller,  130  Ga.  72,  60  S.  E. 
RAJX.S.) 


254,  the  defense  was  that,  that  the  payee 
was  the  grandmother  of  the  holder,  and  that 
the  transfer  was  a  fraudulent  transaction  to 
defeat  the  payee's  creditors.  The  court 
cited  Ga.  Civ.  Code,  §§  3694-3696,  and  said: 
^'Unless  he  had  notice  of  the  fraudulent  de- 
sign, or  reasonable  ground  to  suspect  such 
a  design,  he  would  not  become  a  partici- 
pant therein  merely  by  becoming  the  holder 
of  the  note,  duly  indorsed  and  for  full 
value." 

In  Matthews  v.  Poythress,  4  Ga.  287,  the 
owner  of  a  note  payable  to  bearer  left  it 
with  a  woman  for  safe-keeping,  and  the 
husband  of  the  latter  took  it  by  force  and 
transferred  it  to  plaintiff.  It  appeared 
that  the  husband  and  his  companion  were 
both  strangers  to  plaintiff,  and  he  did  not 
like  their  appearance;  one  had  rings  in 
his  ears.  He  made  inquiries  only  as  to 
the  solvency  of  the  parties  and  the  genuine- 
ness of  the  note.  He  suspected  that  a 
fraud  had  been  committed.  The  court  re- 
views all  the  leading  cases,  and  says  that 
the  rule  in  Gill  v.  Cubitt  has  been  over- 
ruled and  is  no  longer  an  authority,  and 
says:  "We  have  seen  that  the  want  of 
such  caution  as  a  careful  and  prudent  man 
would  take  in  his  affairs  is  not  a  defense; 
it  is  not  mala  fides.  And  although  it  was 
at  one  time  held  that  gross  negligence  was 
mala  fides,  yet  we  find  that  decision  over- 
ruled, and  now  it  is  settled  that  gross  neg- 
ligence is  no  more  than  evidence  of  it." 
Ihis  must  have  been  prior  to  the  adoption 
of  the  Code  provision. 

In  Alerchants'  &  P.  Nat.  Bank  v.  Masonic 
Hall,  62  Ga.  271,  the  court  did  not  notice 
tlie  Code  section  wliich  was  substantially 
given  in  the  instructions  and  affirmed.  But 
the  court  also  approved  and  affirmed  the 
doctrine  in  the  case  of  Matthews  v.  Poynth- 
ress,  supra,  which  held  that  the  rule  as 
subsequently  laid  down  in  the  case  of  62 
Ga.  271,  was  not  the  law  in  Georgia.  It 
was  claimed  in  trover  that  bonds  were  put 
up  as  temporary  collateral  by  a  treasurer 
of  plaintiff,  but  that  a  mortgage  was  to  have 
been  given.  That  the  bonds  were  used  to 
deceive  a  bank  examiner,  as  the  bank  could 
not  loan  on  mortgages.  That  the  treasurer 
would  withdraw  the  bonds  to  clip  a  coupon 
or  to  show  them  to  plaintiff,  and  then  leave 
them  with  defendant,  who  finally  kept  them. 

In  Bank  of  Covington  v.  Cannon,  133  Ga. 
779,  67  S.  E.  83,  it  was  held  that  giving  two 
notes  for  a  large  sum  of  money  by  an  out- 
going firm  to  an  incoming  firm  was  not 
sufficient  of  itself  to  put  the  bank  on  in- 
quiry that  the  partnership  giving  the  note 
had  dissolved.  It  was  said  that  there  was 
nothing  that  would  "excite  the  suspicion  of 
the  most  careful  and  prudent  man."  This 
seems  to  be  the  rule  in  Georgia. 

The  fact  that  a  man  deposited  a  cashier's 
check  in  his  bank,  payable  to  himself,  was 
held  insufficient  to  put  the  cashier  receiv- 
ing the  same  on  inquiry  as  to  the  check  be- 
ing the  wife's  property.  Mere  suspicion 
that  it  was  the  wife's  money  was  held  in- 
sufficient to  put  a  purchaser  on  inquiry,  or 
make  him  a  mala  fide  holder.     Third  Nat. 
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Bank  ▼.  Poe,  5  Ga.  App.  113,  62  S.  £.  826. 
This  case  follows  Shaw  v.  North  Pennsyl- 
vania R.  Co.  (Shaw  V.  Merchants'  Nat. 
Bank),  101  U.  S.  557,  25  L.  ed.  892,  where 
it  was  held  that  a  bill  of  lading  was  not 
controlled  by  the  rule  in  negotiable  instru- 
ments; it  was  said:  "It  is  for  this  reason 
it  is  held  that  if  a  bill  or  note  indorsed  in 
blank,  or  payable  to  bearer,  be  .lost  or  stol- 
en, and  be  purchased  from  the  finder  or 
thief,  without  any  knowledge  of  want  of 
ownership  in  the  vendor,  the  bona  fide  pur- 
chaser may  hold  it  against  the  true  owner. 
He  may  hold  it  though  he  took  it  negligent- 
ly, and  when  there  were  suspicious  circum- 
stances attending  the  transfer.  Nothing 
short  of  actual  or  constructive  notice  that 
the  instrument  is  not  the  property  of  the 
person  who  offers  to  sell  it — ^that  is,  nothing 
short  of  mala  fides — ^will  defeat  his  right." 

This  Georgia  case  seems  to  ignore  the 
Code,  which  lays  down  the  suspicion  rule 
differently. 

In  Walden  v.  Downing  Co.  4  Ga.  App. 
534,  61  S.  £.  1127,  where  a  woman  made  a 
note  to  her  daughter,  who  indorsed  it  in 
blank,  and  gave  it  to  her  husband  for  safe- 
keeping, and  a  partner  of  her  husband  trans- 
ferred it  as  collateral,  it  was  held  that  the 
title  of  the  holder  was  not  defeated  by  the 
want  of  such  caution  in  the  purchase  as  a 
careful  and  prudent  man  would  exercise  in 
the  conduct  of  his  affairs,  or  by  gross  neg- 
ligence, but  that  it  might  be  defeated  by 
mala  fides  in  the  purchaser,  and  that  mala 
fides  consisted  in  notice,  actual  or  construct- 
ive, of  the  fact  that  the  security  was  not 
the  property  of  the  person  who  offered  it, 
and  a  privity  with  or  participation  in  a 
fraud  upon  the  true  owner.  This  case  does 
not  cite  the  Greorgia  Code,  and  seems  to 
lay  down  the  rule  directly  contrary  to  the 
same. 

In  Garbutt  Lumber  Co.  v.  Prescott,  131 
Ga.  326,  62  S.  £.  228,  where  a  husband  of 
the  payee  of  notes  that  were  indorsed  in 
blank  delivered  them  to  a  third  party,  and 
the  question  was  as  to  his  authority,  it  was 
held  error  for  the  court  to  express  an  opin- 
ion as  to  the  sufficiency  of  the  evidence  "to 
put  defendants  on  notice  that  they  were 
dealing  with  an  agent,"  and  that  "it  was 
incumbent  on  them  to  ascertain  the  extent 
of  the  agent's  authority,"  as  this  w^as  a 
question  for  the  jury. 

But  the  statute  prescribing  a  different 
rule  is  as  follows: 

New  York  negotiable  instruments  law,  § 
95,  provides:  "To  constitute  notice  of  an 
infirmity  in  the  instrument  or  defect  in 
the  title  of  the  person  negotiating  the  same, 
the  person  to  whom  it  is  negotiated  must 
have  had  actual  knowledge  of  the  infirmity 
or  defect,  or  knowledge  of  such  facts  that 
his  action  in  taking  the  instrument  amount- 
•  ed  to  bad  faith."  This  provision  seems  to 
have  been  incorporated  in  the  law  of  nearly 
every  state,  as:  Ala.  Code  1907,  §  5011; 
Ariz.  Rev.  Stat.  1901,  §  3369;  3  Mills's  Stat. 
Colo.  p.  113,  §  244M;  Conn.  Laws  1897, 
chap.  74,  §  56;  D.  C.  Code,  §  1360;  Fla. 
Gen.  Stut.  1906,  §  2989;  Idaho  Rev.  Code,  § 
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3512;  Kan.  Gen.  Stat.  §  5309;  Iowa  Code 
Supp.  §  3060a,  56;  1  Pub.  Gen.  Law  (Md.) 
p.  337,  §  75;  1  Mass.  Rev.  Laws  1902,  p.  636, 
§  73;  1  Mo.  Stat.  1906,  p.  530,  §  54;  Mon- 
tana Rev.  Codes  1907,  §  5903;  Neb.  Comp. 
Stat.  1901,  §  3558a;  Nevada  act  1908; 
New  Hampshire  act  April  8,  1909,  taking 
effect  January,  1910;  New  Jersey  Laws, 
1902,  chap.  184,  §  56;  New  Mexico  1907, 
March  21;  N.  C.  Laws  1899,  chap.  733, 
§  56;  N.  D.  Rev.  Code  1905,  §  6353; 
Ohio  General  Code  1910,  §  8161;  Or. 
Bellitiger  &  C.  Anno.  Codes  &  Statutes, 
§  4458;  Pa.  Laws  1901,  chap.  202,  §  5»; 
R.  I.  Laws  1899;  Tenn.  Code  Supp.  p.  584, 
§  56;  Utah  Comp.  Laws  1907,  §  1608; 
Ballinger's  Anno.  Codes  &,  Statutes.  Supp. 
(Wash.)  1899-1903,  §  3650;  West  Virginia 
1907;  Wis.  Stat.  Supp.  1676-26;  Wyoming 
1905. 

Under  the  negotiable  instruments  law,  the 
rule  in  Gill  v.  Cubitt  is  not  followed. 

As  in  Iowa:  Johnson  v.  Buffalo  Center 
State  Bank,  134  Iowa,  731,  112  N.  W.  lOo, 
subd.  XII. 

Maryland:  Valley  Sav.  Bank  v.  Mercer, 
97  Md.  458,  55  Atl.  435,  subd.  XIII. 

Montana:  Harrington  v.  Butte  &  B.  Min. 
Co.  33  Mont.  330,  114  Am.  St.  Rep.  821,  83 
Pac.  467,  subd.  VIII. 

New  Jersey:  Rice  v.  Barrington,  75  N. 
J.  L.  800,  70  Atl.  169,  subd.  VIII. 

Tennessee:  Unaka  Nat.  Bank  v.  Butler, 
113  Tenn.  574,  83  S.  W.  655,  subd.  VI.; 
Ford  V.  Brown,  114  Tenn.  467,  1  L.R,A. 
(N.  S.)  188,  88  S.  W.  1036,  subd.  IV.  In 
this  case  the  circumstances  were  held  equiva- 
lent to  actual  lotice. 

XIX.  Summary. 

Many  cases,  without  stating  the  circum- 
stances, lay  down  the  rule  in  regard  to 
negligence  on  the  part  of  the  holder  of  pa- 
per. Taking  some  of  these  cases  which  state 
tiie  general  rule,  it  will  be  readily  seen 
what  states  follow  the  rule  in  Gill  v.  Cu- 
bitt, 3  Bam.  &  C.  466  (overruled  in  Crook 
V.  Jadis,  5  Barn.  &  Ad.  909),  which  was  to 
the  effect  that  knowledge  of  circumstances 
sufficient  to  excite  the  suspicion  of  a  pru- 
dent man  would  put  the  purchaser  on  in- 
quiry. 

The  states  which  seem  to  follow  the  su- 
spicion rule  of  Gill  v.  Cubitt  are  as  follows: 

The  rule  that  a  purchaser  must  use 
reasonable  diligence  when  paper  is  offered 
for  sale  under  circumstances  that  are  cal- 
culated to  excite  the  suspicion  of  a  reason- 
ably cautious  person  was  applied  where 
a  cashier  of  a  bank  bought  a  note  made  to 
a  firm  of  attorneys,  and  he  knew  that,  pri- 
or to  its  execution,  the  maker  and  his  two 
sons  had  been  arrested  for  murder,  and 
were  in  jail  when  the  note  was  made,  and 
these  attorneys  were  for  the  defense.  Shirk 
V.  Neible,  156  Ind.  66,  83  Am.  St  Rep.  150, 
59  N.  E.  281.  The  claim  was  made  that 
this  was  for  a  fee  which  was  excessive. 

In  National  Exch.  Bank  v.  Berrv,  21  Ind. 

App.  261,  52  N.  E.  104,  it  was  said:     "We 

*  understand  the  law  to  be,  as  announced  by 
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be  supreme  and  appellate  courts  of  this 
ut^  with  reference  to  the  purchase  of  ne- 
oi'tstble  paper  before  maturityi  that  if  there 
I  anything  about  the  paper  itself,  or  the 
ircumstances  attending  its  presentment  for 
iscouot,  calculated  to  excite  suspicion  in 
le  mind  of  a  reasonably  cautious  person,  it 
\  the  duty  of  the  purchaser  to  make  in- 
liry  AS  to  its  genuineness;  otherwise  not." 

A  purchaser  of  negotiable  paper  was  held 
)t  required  to  make  inquiry  of  the  maker 

ho/der,  as  to  the  circumstances  under 
liich  the  paper  was  executed,  unless  there 
ould  be  something  about  the  paper  it- 
If,  or  the  circumstances  under  which  it 
Ls  presented,  to  excite  the  suspicion  of  a 
raon  of  common  prudence;  in  the  lat- 
r  case,  reasonable  diligence  would  be  re- 
ired.  Citizens'  Bank  ▼.  Leonhart,  126 
d.  206.  26  N.  E.  3099. 
fn  Shirk  v.  Neible,  supra,  the  rule  was 
itod:  'The  purchaser  of  commercial  pa- 
r  is  not  entitled  to  protection,  if  it  is 
>wn  that  he  had  actual  knowledge  of  the 
«  of  the  paper;    neither  is  he  entitled 

protection  if  it  is  shown  that  he  had 
:h  credible  information  as  would  put 
reasonable  person  upon  inquiry."  Citing 
iiiens'  Bank  ▼.  Leonnart,  supra; 
inmeckle  v.  Waters,  125  Ind.  265,  26  N. 

281,  where  the  same  rule  was  stated, 
t  in  Tescher  t.  Merea,  118  Ind.  586,  21 

E.  316,  subd.  XVII.,  it  was  held  that 
rcumstances  calculated  to  awaken  sus- 
ion  merely  arc  not  sufficient."  This 
ma  to  be  contrary  to  the  rule  adopted 
the  later  cases. 

i  note,  where  the  consideration  had 
led,  was  transferred  to  an  attorney  in 
)c&go,  who  was  acquainted  with  the 
'ee,  and  who  had  no  notice  of  the  con- 
Br&tion.  A  finding  that  the  note  was 
eived  without  notice  of  a  defense  was 
d  not  equiralent  to  a  finding  that  the 
thaser  acted  in  good  faith,  for  he  might 
'«  had  suspicions  that  led  him  to  avoid 
»v/edge,  and  this  would  have  made  him 
urchaser  in  bad  faith.  Pierson  v.  Hunt- 
ton,  82  Vt  482,  74  Atl.  88.  The  court 
I:  "I1ie  question,  whether  the  plaintiff 
ie  inquiry  was  included  in  the  question 
flood  faith,  and  the  fact  that  there  was 
evidence  tending  to  show  that  he  made 
airy  justified  an  aflfirmative  finding  that 
made  none."  The  rule  in  Gill  v.  Cubitt 
D^  to  be  approved.  Limerick  Nat.  Bank 
Adams,  70  Vt.  132.  40  Atl.  166,  subd. 
And  in  New  Hampshire  the  rule 
n«  to  be  the  same.  Bank  v.  Rider,  68 
H.  512,  subd.  II.;  Wagner  v.  Freschl, 
X.  H,  495,  subd.  H. 
>at  the  weight  of  authority  is  that  cir- 
tttancfs  which  would  excite  the  sus- 
^>ns  of  a  prudent  man  are  not  sufficient 
put  the  purchaser  of  a  negotiable  in- 
nwnt  on  inquiry. 

-videoce  merely  tending  to  show  that  a 
ty,  in  acquiring  a  negotiable  bill,  sus- 
tM  the  title  of  the  holder  at  the  time 
feiirery,  waA  held  insuflTicient  to  author- 

tbe  conclusion  that  he  was  pnilty  of 
M  seglieence  when  the  transfer  was 
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made,  or  that  the  holder  was  guilty  of  a 
breach  of  trust  in  passing  it.  Goodman  v. 
Simonds,  20  How.  367,  15  L.  ed.  942.  It 
was  claimed  that  the  agent  who  carried  the 
bill  to  the  city  for  discount  had  no  author- 
ity to  use  it  for  his  own  benefit.  The  trial 
court  instructed  the  jury  that  knowledge  of 
circumstances  that  would  cause  the  taker  to 
suspect  the  title  would  prevent  him  from 
being  a  holder  in  good  faith.  This  was 
held  error. 

Knowledge  of  such  f^cts  as  would  put 
a  prudent  person  on  inquiry  would  not 
affect  the  right  of  the  plaintiff  to  recover 
if  she  was  otherwise  a  bona  fide  holder  for 
value.  Clark  v.  Evans,  13  C.  C.  A.  433, 
27  U.  S.  App.  640,  66  Fed.  263.  The  defend- 
ant claimed  that  the  note  was  obtained 
from  her  by  fraud,  without  consideration, 
and  that  the  plaintiff  had  knowledge  of 
this.    No  facts  are  stated. 

Where  the  consideration  of  a  note  was 
for  refraining  from  bidding  at  an  assignee's 
sale,  and  guaranteeing  the  payor's  debts, 
and  an  indorsee  brought  suit,  an  instruction 
that  if  the  officers  of  the  plaintiff's  bank 
refrained  from  making  inquiry  lest  they 
thereby  become  acquainted  with  the  trans- 
action, the  plaintiff  was  not  a  holder  in 
good  faith,  without  notice,  was  held  er- 
roneous, as  negligence  was  not  bad  faith. 
Atlas  Nat.  Bank  v.  Holm,  19  G.  C.  A.  94, 
34  U.  S.  App.  472,  71  Fed.  489.  It  was 
said  that  negligence  might  be  evidence  of 
bad  faith. 

In  Sinkler  v.  Siljan,  136  Gal.  356,  68 
Pac.  1024,  the  court  said:  "That  one  who 
purchases  a  note  before  maturity,  and  pays 
full  value  therefor,  as  plaintiff  did  in  this 
case,  must  be  prepared  to  defend  his  pur- 
chase against  all  equities  and  defenses  the 
maker  might  urge  against  the  payee,  if 
in  the  purchase  'the  circumstances  were 
such  as  to  invite  inquiry  on  the  part  of  the 
purchaser,'  is  too  broad  a  statement  of 
the  rule,  and  gives  to  the  jury  too  uncer- 
tain and  indefinite  a  guide." 

Mere  suspicion  is  held  insufficient.  St. 
Joe  &  M.  F.  Consol.  Min.  Go.  v.  First  Nat. 
Bank,  10  Golo.  App.  339,  50  Pac.  1055,  subd. 
III.;  Harrington  v.  Butte  &  B.  Min.  Go. 
33  Mont.  330,  114  Am.  St.  Rep.  821,  83 
Pac.  467. 

The  doctrine  of  Gill  v.  Gubitt  was  denied 
in  Standard  Gement  Go.  v.  Windham  Nat. 
Bank,  71  Gonn.  668,  42  Atl.  1006,  subd. 
in.;  and  was  not  folIowe<l  in  Wildsmith 
V.  Tracy,  80  Ala.  259,  subd.  XIV. 

A  memorandum  of  the  maker  was  used 
in  evidence  after  his  death.  This  memo- 
randum showed  that,  in  an  interview,  the 
holder  of  the  note  claimed  to  have  a  let- 
ter promising  to  pay  at  maturity,  and  the 
maker  claimed  that  the  letter  said  to  pay 
at  maturity,  "if  machines  were  sold"  for 
which  the  note  was  given.  The  court  in- 
structed the  jury:  If  there  was  a  wilful 
or  fraudulent  failure  to  inquire  into  cir- 
cumstances where  they  were  known  to  be 
such  as  to  invite  inquiry,  the  jury,  if  they 
thmiprht  that  such  abstinence  was  from  the 
belief   that   such   inquiry   would   result   in 
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finding  that  the  note  was  invalid,  would 
regard  it  as  a  case  of  general  notice.  Mere 
negligence,  however  gross,  not  amounting  to 
this  wilful  or  fraudulent  blindness,  will  not, 
of  itself,  amount  to  notice,  though  the  jury 
should  consider  the  fact  of  such  negligence, 
as  it  may  tend  to  prove  such  general  no- 
tice. But  if,  after  all,  though  there  was 
negligence,  the  purchase  was  yet  bona  fide, 
honest,  and  in  the  regular  course  of  busi- 
ness, the  purchaser  would  be  a  bona  fide 
holder.  Oakeley  v.  Ooddeen,  2  Fost.  &  F. 
656. 

In  Russell  v.  Iladduck,  8  111.  233,  44  Am. 
Dec.  693,  it  was  stated:  "The  rule  undoubt- 
edly is,  that  where  a  party  is  about  to 
receive  a  bill  or  note,  if  there  are  any  such 
suspicious  circumstances  accompanying  the 
transaction,  or  within  the  '  knowledge  of 
the  party,  as  would  induce  a  prudent  man 
to  inquire  into  tlie  title  of  the  holder  or 
the  consideration  of  the  paper,  he  shall 
be  bound  to  make 'such  inquiry,  or,  if  he 
neglects  to  do  so,  he  shall  hold  the  bill  or 
note  subject  to  any  equities  which  may 
exist  between  the  previous  parties  to  it. 
In  other  words,  he  shall  act  in  good  faith, 
and  not  wilfully  remain  ignorant  when  it 
was  his  duty  to  inquire  into  the  circum- 
stances and  know  the  facts."  But  it  was 
held  in  this  case,  although  a  holder  had  a 
suspicion  that  there  was  some  reason  why 
the  parties  desired  to  sell  the  bill,  but  what 
it  was  he  did  not  know,  the  failure  to  make 
inquiry  did  not  prevent  him  from  being  a 
bona  fide  holder.  This  transaction  took 
place  in  Chicago,  and  it  appeared  that  the 
drawer  and  drawees  lived  in  New  York,  so 
that  any  inquiry  of  them  was  absolutch' 
impracticable,  and  the  acceptor  could  not 
be  presumed  to  know  what  consideration 
had  moved  between  the  drawer  and  the 
drawees,  nor  did  it  appear  that  he  could 
have  got  any  information  from  Russell,  the 
drawee,  on  the  subject. 

Russell  V.  Hadduck,  supra,  was  criti- 
cized in  Conistoek  v.  Hannah,  76  111.  530, 
because  it  seemed  to  recognize  a  rule  in- 
consistent with  the  law   in   this  state. 

In  Merritt  v.  Dewey,  115  111.  App.  503, 
it  was  said:  '^Beginning,  however,  with  the 
case  of  Comstock  v.  Ilannah,  supra,  the 
authority  of  the  Iladduck  Case  was  ques- 
tioned, and  virtually  overruled,  and  upon  a 
review  of  the  authorities  of  England  and 
this  country,  the  rule  in  the  following  lan- 
guage, taken  from  Chapman  v.  Rose,  56 
N".  Y.  137,  15  Am.  Rep.  401,  was  approved: 
*It  is  now,  however,  the  settled  law,  that 
mere  negligence,  however  gross,  is  not 
sufTicient  to  deprive  a  party  of  the  char- 
acter of  a  bona  fide  holder.  There  must  be 
proof  of  bad  faith.  That  alone  will  deprive 
him  of  that   character.' " 

In  Iowa  College  v.  Ilill,  12  Iowa,  462,  and 
Lake  v.  Reed,  29  Iowa,  258,  4  Am.  Rep.  209, 
the  rule  was  stated:  Plaintiffs  "are  not  to  be 
charged  with  notice  because  of  any  want  of 
diligence  on  their  part  in  making  inquiry, 
or  even  if  they  took  the  note  under  sus- 
picious circuTn«?tances,  provided  they  had 
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no   notice,   actual   or  constructive,  of  t^ 
alleged  equities." 

In   Iowa   College   v.   Hill,  supra,  u  in- 
struction:   "That    it    was   sufficient  if  iL" 
circumstances  brought  home  to  tbe  pla.;] 
tifTs  are  of  such  a  strong  and  pointed  cnar- 
acter  as  necessarily  to  cast  a  shade  up  r. 
the    transaction    and    put    them   ujkui  ib- 
quiry.     They   are  not  to  be  charjred  wita 
notice  because  of  any  want  of  diligence  <n 
their  part  in   making  inquiry,  or  even  if 
they   took   the   note   under  suspicious  cir- 
cumstances,  provided   they  had  do  no:.o«, 
actual  or  constructive,  of  the  alleged  ei^si- 
ties  subsisting  between  Lambrite  and  HilL' 
— was  held  proper. 

Facts  which  would  have  put  a  rea«oBabie 
man  upon  inquiry  were  held  inj^nffi^iecs 
to  charge  the  indorsee  with  notice  of  fnn] 
in  the  inception  of  the  note.  Luke  v.  RH. 
supra;  Lane  v.  Evans,  49  Iowa,  156.  Vji 
facts  were  not  given. 

In  Moore  v.  Moore,  39  Iowa.  461.  it  to 
said :  ''If  the  note  was  indorsed  'before  d:» 
and  for  a  valuable  consideration,  and  witl^ 
out  notice  of  fraud,'  it  would  be  recardd 
as  having  been  received  in  due  cour-«  4 
busine^s.  The  position  is  not  correct.  I 
the  note  was  taken  out  of  the  *duc  eoon 
of  business,*  under  circumstances  calcuVat 
to  impart  notice  of  its  infirmities,  plaifi 
received  it  at  his  peril,  though  taken  befyt 
due,  and   without  notice  of   fraud." 

In  Richards  v.  Monroe.  85  Iowa,  3.'.?.  2 
Am.  St.  Rep.  301,  52  X.  W.  339.  it  wi 
said:  "The  rule  that  when  a  purchiser  * 
a  negotiable  promi.ssory  note  for  value,  n 
fore  due,  Iuih  siicli  kiiowlotlge  or  infi>rn>JiN 
of  infirmities  in  the  note  as  would  put 
man  of  ordinary  prudence  upon  inquirr  t 
nscortain  the  truth  of  the  matter,  he  will  I 
held  to  have  notice," — is  certainly  not  tl 
rule  in  this  state. 

In    Richards    v.    Monroe,    supT-a.  it  '^i 
said:    "The   early   and   present   d\l'i^e 
that   the  right  of  a  bona   fide  holler  ; 
value,  in  the  usual  course  of  biis=iii '-  ^ 
negotiable    paper,    cannot    be    defeat,  i 
proof  that  he  was  negligent,   and  ovm'A 
to  m:i!ve  inquiries  which  coiunnm  ]itin!t*s 
would  have  dictated." 

In  Lehman  v.  Press,   106    Iowa.  Zi)*. 
N.  W.  818,  it  was  said:  "The  fact  tliai 
was  merely  put  on  suspicion,  or  \^A•'  r* 
less  in  not  making  inquiry,  is  not  MilliM? 
He  must  be  shown,  by  direct  or  cirrTi-ti 
tial  evidence,  to  have  taken  the  pqir  w 
knowledge   or  notice   of   its    infi-mit  r. 
the  circumstances  must  l)e  such  a<  i:^'>' 
wilful    neglect    to    inquire,    or    su-li    i.' 
carelessness  in  failing   to   do   so,  wh«n 
quiry  would   have   led   to    such   knovuei 
as  shall  establish  bad   faith." 

In  Central  State  Bank  v.  Spurlin, 
Iowa,  187,  49  L.R.A.  661,  82  Am.  St  F 
511,  82  N.  W.  493,  it  was  said:  **!!  ' 
shown  that  the  bank  made  Bome  ir.it 
as  to  the  paper  before  purchasing:, 
claim  is  made  that,  had  it  inquired  furti 
it  would  have  learned  that  the  note  ' 
obtained  by  fraud,  and  was  withoai  < 
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sideration.  Without  saying  that  the  evi- 
dence does  ii(»t  show  the  bank  to  liave  been 
diligent  in  this  respect,  the  rule  is  that 
mere  negligence  on  the  part  of  the  purchas- 
er is  not  sutlicient  to  charge  him  with 
notice." 

In  Bedell  v.  Burlington  Nat.  Bank,  10 
Kan.  130,  it  was  said:  "It  may  be  true  that 
a  party  engaged  in  dealing  in  commercial 
pa[>er  may  be  more  familiar  with  the  hab- 
its of  business  men  in  the  making  and  dis- 
counting of  such  paper,  and  therefore  more 
chargeable  with  notice  of  anything  unusual 
in  the  form  of  the  paper,  or  the  conduct  of 
the  bolder;  but  beyond  that  we  do  not  un- 
derstand that  he  is  under  any  greater  obli- 
gations than  any  other  purchaser  of  such 
paper  to  inquire  into  and  ascertain  the  true 
nature  of  the  transaction  between  the  maker 
and  the  payee." 

In  Perrin  v.  Noyes,  39  Me.  384,  63  Am. 
Dec.  633,  it  was  said:  "If  fraud  is  prac- 
tised in  the  inception  of  a  note,  or  the  note 
is  fraudulently  put  in  circulation,  the  es- 
tablishment of  such  facts  will  throw  the 
burden  of  proof  upon  the  plaintiff,  to  show 
that  he  came  by  the  possession  of  the  note 
fairly,  in  the  due  course  of  business,  and 
without  any  knowledge  of  the  fraud,  and 
unattended  with  any  circumstances  justly 
calculated  to  awaken  suspicion." 

In  Aldrich  v.  Warren,  16  Me.  465,  it  was 
said  that  "where  a  note,  or  other  negotiable 
paper,  is  shown  to  have  been  fraudulent  in 
its  inception,  or  to  have  been  fraudulently 
put  into  circulation,  the  burthen  is  thrown 
upon  the  holder  to  prove  that  he  came  by 
the  possession  fairly,  without  any  knowledge 
of  tlie  fraud.  ]t  is  not  enougli  merely  to 
show  that  it  was  negotiated  before  its  ma- 
turity. It  must  appear  to  have  been  done 
fairly,  in  the  due  course  of  business,  unat- 
tended with  any  circumstances  justly  cal- 
culated to  awaken  suspicion." 

In  Farrell  v.  Lovett,  68  Me.  326,  28  Am. 
Rep.  69,  it  was  said:  "In  Aldrich  v.  War- 
ren, supra,  the  ruling  of  the  court  was, 
'that  if^  it  was  made  out  that  there  was 
fraud  in  the  inception  of  the  note,  the  bur- 
den of  proof  was  on  the  plaintiff  to  show 
that  he  came  innocently  by  it  and  paid  a 
fair  consideration  for  it.*  To  this  ruling 
exception  was  taken.  The  only  question  for 
adjudication  was  the  correctness  of  this  rul- 
ing. The  court  aflirmed  it,  but  in  the  opin- 
ion, Weston,  Ch.  J.,  added  an  element  not 
put  in  issue  by  the  exceptions,  and  not  re- 
quired for  the  determination  of  the  cause; 
viz.f  that  the  transfer  should  be  'unattend- 
ed with  any  circumstances  justly  calculat- 
ed to  awaken  suspicion!  This  new  element 
must  be  regarded  as  a  mere  obiter  dictum. 
In  Perrin  v.  Noyes,  supra,  no  such  state- 
ment of  the  rule  as  given  by  Weston,  Ch.  J., 
was  necessary  to  the  decision  of  the  case,  or 
was  called  for  by  the  exceptions." 

In  Kellogg  y.  Curtis,  69  Me.  212,  31  Am. 
Rep.  273,  it  was  said:  "The  purchase  by 
an  indorsee  must  be  'in  the  usual  course  of 
buBiness.'  These  words  are  usually  defined 
to  mean,  'according  to  the  usages  and  cus- 
toms of  commercial  transactions.'  If  the 
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plaintiff  purchased  the  note  before  maturity, 
for  value,  that  would  be  such  a  transac- 
tion." 

In  Totten  v.  Bucy,  57  Md.  446,  the  court 
said:  "the  question  is  not  what  facts  .  .  , 
will  or  will  not  be  suflicient  to  put  the  par- 
ty on  inquiry,  but  the  question  is  whether 
the  party  had  knowledge  of  the  infirmity 
of  the  note  at  the  time  of  the  transfer  to 
him;  or,  in  other  words,  whether  he  pro- 
cured the  note  in  good  faith,  for  valuable 
consideration." 

In  Hamilton  v.  Marks,  62  Mo.  78,  14  Am. 
Rep.  391,  the  old  rule  of  Gill  v.  Cubitt,  3 
Barn.  &  C.  466,  was  followed.  In  this  case 
the  facta  w^ithin  the  knowledge  of  plaintiff 
were  not  stated,  but  the  payee  obtained  the 
note  through  fraud.  This  case  was  over- 
ruled in  Hamilton  v.  Marks,  63  Mo.  167. 

A  mere  suspicion  on  the  part  of  a  pur- 
chaser of  a  note  that  a .  contemporaneous 
contract  will  not  be  carried  out,  which  was 
afterwards  shown  never  to  have  been  in- 
tended to  be  carried  out  by  the  payee,  was 
held  insufficient  to  stamp  his  purchase  with 
bad  faith.  Jennings  v.  Todd,  118  Mo.  296, 
40  Am.  St.  Rep.  373,  24  S.  W.  148. 

In  Borgess  Invest.  Co.  v.  Vette,  142  Mo. 
560,  64  Am.  St.  Rep.  667,  44  S.  W.  764,  it 
was  said:  "Nor  will  mere  suspicion  alone 
that  the  note  is  without  corsideration, 
brought  home  to  the  transferee  before  he  ac- 
quires the  note,  be  sufHcient  to  defeat  a  re- 
covery upon  the  note  by  him.  Bad  faith 
alone  upon  the  part  of  the  holder  in  taking 
the  note  will  not  defeat  a  recovery  by  him 
against  the  party  thereto." 

In  Greer  v.  Yosti,  56  Mo.  307,  it  was 
said:  "The  notice  of  the  fraud  must  be  at 
least  sufficient  to  put  the  purchaser  of  the 
paper  on  inquiry.  Express  notice  is  not 
indispensable.  It  will  be  sufficient  if  the 
circumstances  are  such  as  to  strongly  in- 
dicate that  there  was  fraud  in  procuring 
the  paper.  But  the  circumstances  must  be 
of  such  a  strong  and  pointed  character  as 
necessarily  to  cast  a  shade  upon  the  trans- 
action, and  to  put  the  holder  on  inquiry." 
In  this  case  no  facts  showing  grounds  of  sus- 
picion were  stated.  The  same  was  held  in 
Bennett  v.  Torlina,  56  Mo.  309. 

In  First  State  Bank  v.  Borchers,  83  Neb. 
530,  120  N.  W.  142,  it  was  said:  "We 
have    condemned    an    instruction    that    re- 

?uires  a  purchaser  of  negotiable  paper  be- 
ore  maturity  to  follow  up  by  inquiry  any 
suspicious  fact  or  circumstance  relative  to 
the  note  that  may  come  to  his  attention  at 
or  before  the  date  of  his  purchase.  First 
Nat.  Bank  v.  Pennington,  57  Neb.  404,  77 
N.  W.  1084.  To  constitute  bad  faith,  the 
buyer  must  have  had  knowledge  of  infirmi- 
ties in  the  note,  or  have  had  a  belief  based 
on  circumstances  known  to  him  that  there 
was  a  defense  thereto,  or  the  evidence  must 
tend  to  prove  that  the  purchase  was  made 
under  such  circumstances  as  indicate  bad 
faith  or  a  want  of  honesty  on  the  part  of  the 
indorsee  " 

In  Hamilton  v.  Vought,  34  N.  J.  L.  187,  it 
was  said:  "An  examination  of  the  Ameri- 
can  reports  will  disclose  a  similar  muta- 
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tion  of  judicial  opinion  upon  this  subject. 
For  a  time,  in  several  of  the  states,  tlie  rule 
broached  in  the  case  of  Gill  v.  Cubitt,  has 
been  acted  upon;  but  now,  in  most  of  them, 
and  in  those  of  the  most  commercial  im- 
portance, that  rule  has  been  entirely  dis- 
carded." 

In  Magee  v.  Badger,  34  N.  Y.  247,  00 
Am.  Dec.  691,  it  was  said:  "The  authority 
mainly  relied  on  in  support  of  the  oppo- 
site theory  is  the  case  of  Gill  v.  Cubitt,  3 
Barn.  &  C.  406.  The  doctrine  of  that  case 
has  been  repeatedly  overruled,  as  well  in 
the  English  as  in  the  American  courts;  and 
it  cannot  be  recognized  as  authority  without 
an  innovation  in  our  system  of  commercial 
law,  fraught  with  infinite  mischief  and  un- 
certainty. 

Where  a  note  was  presented  for  discount 
by  the  first  indorser,  it  was  lield  that  the 
presumption  would  be  that  it  had  its  in- 
ception in  his  hands.  First  Nat.  Bank  v. 
Weston,  88  Hun,  29,  34  N.  Y.  Supp.  558. 
The  court  said:  "It  is  not  the  duty  of  par- 
ties about  to  purchase  negotiable  paper  to 
make  any  inquiries  not  required  by  good 
faith,  as  to  possible  defenses  of  which  they 
have  no  notice,  either  from  the  face  of  the 
paper  or  facts  communicated  at  the  time." 

In  Kitchen  v.  Loudenback,  48  Ohio  St. 
177,  29  Am.  St.  Rep.  540,  26  N.  W.  979, 
which  was  a  seed  wheat  note  swindle,  the 
court  laid  down  the  general  rule  that  sus- 
picious circumstances  would  not  prevent 
plaintiff  from  being  a  bona  fide  holder. 

In  Mulberger  v.  Morgan  (Tex.  Civ.  App.) 
34  S.  W.  148,  it  was  said:  "What  would 
be  sufficient  to  put  a  man  of  ordinary  pru- 
dence upon  inquiry  would*  be  deemed  no- 
tice, unless  the  inquiry  were  prosecuted 
and  found  not  to  justify  the  suggestion  of 
vice  in  the  transaction." 

This  was  an  action  on  a  joint  note  giVen 
for  a  "stock  horse,"  and  in  Mulberger  v. 
Morgan  (Tex.  Civ.  App.)  47  S.  W.  379,  it 
was  said:  "The  rule  announced  does  not 
apply  to  negotiable  instruments.  If  the 
purchaser  of  commercial  paper  has  no  direct 
knowledge  .or  trustworthy  information  of 
the  defense  which  the  maker  may  have 
against  the  original  payee,  and  acquires  it 
before  maturity,  and  for  a  valuable  and 
sufficient  consideration,  he  is  entitled  to 
protection  as  an  innocent  holder." 

In  Turner  v.  Grobe  (Tex.  Civ.  App.)  44  S. 
W.  898,  the  court  said :  "As  to  the  purchas- 
er of  a  negotiable  note,  he  is  not  bound 
to  take  notice  of  facts  which  he  might  have 
known  by  the  exercise  of  reasonable  dili- 
gence. The  question  is,  did  he  act  in  good 
faith,  under  the  circumstances,  considering 
the  information  actually  brought  to  his 
knowledge?  'Mere  suspicion  that  there 
may  be  a  defect  of  title  in  its  holder,  or 
knowledge  or  circumstances  which  would  ex- 
cite suspicion  as  to  his  title  in  the  mind 
of  a  prudent  man,  is  not  sufficient  to  impair 
the  title  of  the  purchaser.  That  result  will 
only  follow  where  there  has  been  bad  faith 
on  his  part.'" 

In  Crook  v.  Jadis,  5  Barn.  &  Ad.  909, 
where  a  bill  was  discounted,  it  was  held 
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that  nothing  short  of  gross  negligence  would 
defeat  the  plaintifif's  right  to  recover  oa  tlrt 
bill. 

See  First  Nat.  Bank  v.  Stockell,  20  LR-A. 
005,  note,  "As  to  validity  of  notes  given  fur 
patent  rights." 

See  Green  v.  Wilkie,  36  L.R.A.  434,  not«, 
"Fraud  in  obtaining  the  execution  of  a  note 
as  a  defense  against  a  bona  fide  holder/' 

See  Citizens'  Nat.  Bank  v.  Williams,  S3 
L.R.A.  464,  note,  "Alteration  of  note  as  af- 
fecting bona  fide  holders." 

Cases  which  directly  hold  that  the  cii- 
cumstances  known  are  "notice*'  to  the  pur- 
chaser are  not  intended  to  be  included  ia 
this  note.  And  the  note  does  nut  incluik 
all  cases  which  lay  down  the  rule  for  m- 
gotiable  instruments  where  no  facts  or  cir- 
cumstances are  given.  Cases  in  regard  to 
the  negotiability  of  municipal  bonds:  cases 
in  regard  to  alteration  of  negotiable  instni* 
ments;  eases  in  regard  to  negotiability  oi 
overdue  paper, — are  not  intended  to  be  ia* 
eluded  in  this  note.  I.  T. 


UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS,    NINTH    CIRCUIT. 

DANIEL  A.  JONES  et  al.,  Plffa.  in  Err., 

V. 

WILD  GOOSE  MINING  &  TRADING  COM- 
PANY et  aL 

(101  C.  C.  A.  349, 177  Fed.  95.) 

Mine  —  excessive  location  ^  relocation. 

No  entry  for  purposes  of  location  can  be 
made  upon  an  existing  mining  claim  vhirt 
is  excessive  through  honest  mistake,  until 
notice  of  the  excess  has  been  given  the  lo- 
cator an,d  an  opportunity  afforded  him  to 
reduce  his  claim  to  legal  size. 

(Gilbert,   Circuit  Judge,   dissents.) 
(March  11,  1910.) 

ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Second  Division  of  tbd 
District,  of  Alaska  to  review  a  judgment  in 
plaintiffs'  favor  in  an  action  brought  to 
recover  possession  of  certain  mining  prop* 
erty  and  for  damages  for  the  alleged  un- 
lawful detention  thereof.    Aflfirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert  and  Morrow,  Cir 
cuit  Judges,  and  Hunt,  District  Judge. 

Messrs.  Grigsby  &  Hill,  X.  H.  Castle 
Curtis  H.  liindley,  and  E.  M.  Rice  f<H 
plaintiffs  in  error. 

Messrs.  Albert  Fink,  Thomas  H 
Breeze,  and  Gordon  Hall  for  defendanti 
in  error. 

Note.  —  The  question  as  to  the  effect  o{ 

excessive  locations  of  mining  claims  is  cov 

ered  in  7  L.R.A.(N.S.)  763,  and  in  the  sup 

plementary   note   to   Nichols   ▼.    Lewis,  2J 

'L.R.A.(N.S.)  1029. 
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HuDt,  District  Judge,  delivered  the  opin- 
n  of  the  court: 

This  is  an  action  in  ejectment  brought 
'  defendants  in  error,  plaintiffs  below,  to 
eov«r  poBsesaion  of  a  certain  piece  of 
uer  mining  property  in  Ali^ka,  and  for 
mages. 

There  is  no  substantial  conflict  in  the 
iVfence  as  to  the  material  facts:  On  the 
t  day  of  January,  1901,  Harry  '^L  Ball 
!ated  the  Navajoe  placer  claim,  which,  by 
i  notice  of  location  and  the  recorder's 
tif.cate,  contained  a  tract  of  land  1,320 
t  hng  and  6G0  feet  wide,  t.  e.,  an  area  of 
^t  20  acres;  but,  as  actually  marked  upon 
)  ground  by  the  boundary  stakes,  there 
«  by  inadvertence  and  honest  mistake 
lirsc^d  within  the  claim  an  excess 
'■:'»jting  to  slightly  over  2 J  acres,  so 
t  the  claim  really  covered  22.531  acres, 
toal  of  the  20  acres  allowed  by  law. 
'he  Wild  Goose  Mining  &  Trading  Com- 
ly  and  Frank  J.  Kolash,  defendants  in 
T.  succeeded  to  the  title  of  the  locator 
I.  prior  to  the  commencement  of  this  ac- 

a  July  or  August,  1908,  one  Van  Ors- 
i  had  been  negotiating  with  defendants 
^rror  for  a  lease  on  a  portion  of  the 
ajoe  claim,  and  had  spoken  to  plain- 
i  in  error  with  a  view  to  having  them 
^  orcr  said  lease  and  work  the  ground, 
n^after  Van  Orsdale  departed  from  the 
lity,  but  before  going  notified  defendant 
rror  Kolash  that  the  plaintiffs  in  error 
i  asHf>ciated  with  him  in  the  lease,  and 
t]»ey  would  consummate  the  same.  To 
Kolash  consented.  Thereafter,  after 
d«'parture  of  Van  Orsdale  from  Nome, 
miff  in  error  Charles  D.  Jones  called 
>  Kolash  to  secure  the  said  Van  Orsdale 
^  A  dispute  arose  with  regard  to  the 
unt  of  land  to  be  covered  by  the  lease, 
Kolash,  being  unwilling  to  let  plaintiffs 
rror  have  the  amount  of  land  asserted 
:mn  to  have  been  negotiated  for  by  Van 
ale,  offered  them  a  definite  parcel  of  the 
h  and  the  next  day  (August  9th  or 
)  the  plaintiffs  in  error  visited  the 
ij*^  claim  to  view  the  same,  and  to 
lain  the  boundaries  of  the  portion 
!of  which  Kolash  was  willicg  to  lease 

^n  measuring  the  boundary  lines  of 
Xavajoe,  plaintiff  in  error  Daniel  A. 
K  who  is  a  civil  en^neer  and  surveyor, 
i  that  they  were  too  long,  and  that 
iqnently  the  claim  was  excessive  in 
•  containing  more  than  the  legal  20 
>•  He,  therefore,  directly  proceeded  to 
t  an  accurate  survey,  and  having 
^''>  determined  that  the  Navajoe, 
lotted  on  the  ground,  included 
II  acres,  he  did,  on  August  12th,  with- 


out  having  given  the  defendants  in  error 
any  notice  of  his  discovery  of  the  fact  that 
the  Navajoe  was  excessive  in  area,  go  to 
the  Navajoe  claim  and  select,  locate,  and 
stake  a  portion  thereof  as  the  "Papoose 
fraction,"  a  triangular  tract  embracing 
2.531  acres  of  the  northeasterly  portion  of 
the  Navajoe  claim,  which  amount  he  had 
ascertained  was  the  excess  area  included 
within  the  original  Navajoe  boundaries,  and 
which  particular  piece  of  ground  he  pre- 
ferred to  any  other  in  the  Navajoe  claim. 
Immediately  upon  locating  the  Papoose 
fraction,  plaintiffs  in  error  assumed  posses- 
sion thereof  and  went  to  work  sinking  a 
shaft,  and  prosecuted  work  thereon  until 
during  the  latter  part  of  September,  1908, 
when  they  made  a  discovery  of  a  few  colors 
of  placer  gold,  and  followed  this  up  with  a 
discovery  of  gold  in  paying  quantities  about 
October  1st. 

There  is  a  conflict  of  testimony  among  the 
witnesses  as  to  the  exact  date  when  the 
Navajoe  owners  became  apprised  of  the  fact 
that  their  claim  was  excessive  in  area,  and 
that  the  plaintiffs  in  error  had  located  and 
staked  the  Papoose  fraction.  It  is  admit* 
ted,  however,  that  they  had  no  knowledge, 
and  that  no  notice  thereof  was  given  to  the 
owners  of  the  Navajoe  by  the  plaintiffs  in 
error,  until  after  location  and  staking  of 
the  Papoose  fraction. 

On  August  21  or  22,  1908,  T.  M.  Gibson, 
a  representative  of  the  Wild  Goose  Mining 
&  Trading  Company,  in  a  conversation  with 
said  Jones,  asked  the  latter  to  pull  up  the 
stakes  marking  the  Papoose  fraction,  for 
the  reason  that  "the  owners  of  the  Navajoe 
did  not  want  to  cast  off  the  excess,  if  any 
there  was,  just  the  way  he  had  staked  it, 
but  if  he  would  take  up  his  stakes,  they 
would  cast  off  the  excess  where  they  thought 
it  best  to  do  so,  and  that  then  he  could  take 
it  if  he  wanted  to."  Jones  refused  to  com- 
ply with  such  request.  Thereafter,  on  No- 
vember 7,  1908,  defejidants  in  error  caused 
the  Navajoe  claim  to  be  surveyed,  and  there- 
upon cast  off  2.54  acres  from  the  southeast- 
erly portion  of  the  claim,  and  made  an 
amended  location  of  the  claim,  of  the  re- 
maining 20  acres.  On  November  12,  1908, 
one  W.  H.  Lonagan,  acting  in  behalf  of  the 
Wild  Goose  Mining  &  Trading  Company,  lo- 
cated and  staked  the  excess  so  cast  off  as 
the  "Pump  fraction." 

At  the  close  of  the  testimony,  plaintiffs 
moved  the  court  to  direct  the  jury  to  bring 
in  a  verdict  for  plaintiffs.  This  request  was 
granted,  and  the  jury,  pursuant  to  the 
court's  instructions,  found  for  the  plaintiffs. 
Judgment  was  entered  in  accordance  there- 
with, and  defendants  sued  out  this  writ, 
assigning  for  errors  the  action  of  the  court 
in    sustaining   plaintiffs'    motion,    and    in- 
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structing  the  jury  to  return  a  verdict  in 
favor  of  the  plaintiffs,  and  in  entering  judg- 
ment upon  the  verdict  of  the  jury,  and  in 
overruling  defendants'  motion  for  a  new 
trial. 

The  law  under  which  mining  locations 
may  be  made  is  to  be  found  in  chapter  6  of 
title  32,  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901, 
pp.  1422-1442).  By  §  2322  it  is  provided 
that  "the  locators  of  all  mining  locations 
.  .  .  on  any  mineral  vein,  lode,  or  ledge 
situated  on  the  public  domain,  .  .  . 
shall  have  the  exclusive  right  of  possession 
and  enjoyment  of  all  the  surface  included 
within  the  lines  of  their  locations.     ..." 

And  by  §  2329  it  is  provided  that  "claims 
usually  called  'placers',  including  all  forms 
of  deposits,  excepting  veins  of  quartz  or 
other  rock  in  place,  shall  be  subject  to  entry 
and  patent  under  like  circumstances  and 
conditions  and  upon  similar  proceedings  as 
are  provided  for  vein  or  lode  claims." 

In  a  late  case,  Clipper  Min.  Co.  v.  Eli 
Min.  &  Land  Co.  194  U.  S.  220,  48  L.  ed. 
944,  24  Sup.  Ct.  Rep.  632,  the  Supreme 
Court,  commenting  on  these  sections,  says: 
"It  will  be  seen  that  §  2322  gives  to  the 
owner  of  a  valid  lode  location  the  exclusive 
right  of  possession  and  enjoyment  of  all 
the  surface  included  within  the  lines  of  the 
location.  That  exclusive  right  of  possession 
forbids  any  trespass.  No  one  without  his 
consent,  or  at  least  his  acquiescence,  can 
rightfully  enter  upon  the  premises  or  dis- 
turb its  surface  by  sinking  shafts  or  other- 
wise. .  .  .  That  exclusive  right  of  pos- 
session is  as  much  the  property  of  the  lo- 
cator as  the  vein  or  lode  by  him  discovered 
and  located.  In  Belk  v.  Meagher,  104  U. 
S.  279,  283,  26  L.  ed.  735,  737,  it  was  said 
by  Chief  Justice  Waite  that  'a  mining  claim 
perfected  under  the  law  is  property  in  the 
highest  sense  of  that  term,'  and  in  a  later 
case  (Gwillim  v.  Donnellan,  115  U.  S.  45, 
49,  29  L.  ed.  348,  349,  5  Sup.  Ct.  Rep.  1110, 
1112),  he  adds:  'A  valid  and  subsisting 
location  of  mineral  lands,  made  and  kept  up 
in  accordance  with  the  provisions  of  the 
statutes  of  the  United  States,  has  the  effect 
of  a  grant  by  the  United  States  of  the  right 
of  present  and  exclusive  possession  of  the 
lands  located.  If,  when  one  enters  on  land 
to  make  a  location,  there  is  another 
location  in  full  force,  which  entitles  its 
owner  to  exclusive  possession  of  the  land, 
the  first  location  operates  as  a  bar  to  the 
second.  In  St.  Louis  Min.  &  Mill  Co.  v. 
Montana  Min.  Co.  171  U.  S.  660,  655,  43  L. 
ed.  320,  322, 19  Sup.  Ct.  Rep.  61,  63,  the  pres- 
ent chief  justice  declared  that  'where  there 
is  a  valid  location  of  a  mining  claim,  the 
area  becomes  segregated  from  the  public 
domain  and  the  property  of  the  locator. 
•  .  .  And  this  exclusive  right  of  posses- 
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sion   and  enjoyment-  continues  during  the 
entire  life  of  the  location." 

.  Again,  in  Belk  v.  Meagher,  104  U.  S.  279, 
26  L.  ed.  735,  the  Supreme  Court  has  said: 
"Mining  claims  are  not  open  to  relocation 
until  the  rights  of  a  former  locator  have 
come  to  an  end.  A  relocator  seeks  to  avail 
himself  of  mineral  in  the  public  lands  which 
another  has  discovered.  This  he  cannot  do 
until  the  discoverer  has  in  law  abandoned 
his  claim,  and  left  the  property  open  for 
another  to  take  up.  The  right  of  location 
upon  the  mineral  lands  of  the  United  States 
is  a  privilege  granted  by  Congress,  but  it 
c£in  only  be  exercised  within  the  limits  pre- 
scribed by  the  grant.  A  location  can  only 
be  made  where  the  law  allows  it  to  be  done. 
Any  attempt  to  go  beyond  that  will  be  of 
no  avail.  Hence  a  relocation  on  lands  act- 
ually covered  at  the  time  by  another  valid 
and  subsisting  location  is  void;  and  this 
not  only  against  the  prior  locator,  but  all 
the  world,  because  the  law  allows  no  such 
thing  to  be  done." 

These  principles  of  law,  long  settled  and 
unambiguous,  are  the  ones  that  must  be  in- 
voked for  guidance  in  the  determination  of 
the  single  question  presented  for  decision 
by  the  record  in  this  case,  and  that  is:  The 
right,  as  between  the  parties  to  this  action, 
to  the  possession  of  the  ground  embraced 
within  the  so-called  "Papoose  fraction"  lo- 
cation. It  is  evident,  from  the  decisions  of 
the  Supreme  Court  above  cited,  that  if  the 
location  by  Jones  of  the  Papoose  fraction 
was  void  and  invalid,  then  no  possessory 
rights  were  initiated  and  he  acquired  none. 

In  Waskey  v.  Hammer,  95  C.  C.  A.  306, 
308,  170  Fed.  31,  34,  this  court  said:  "A 
location  made  in  good  faith  and  otherwise 
conformable  to  law  is  not  rendered  wholly 
void  by  reason  of  such  excess;  but  that  the 
excessive  area  only  is  void  is  well  settled. 
.  .  .  And  that  such  locator  is  at  liberty 
to  select  the  portion  of  the  claim  that  he 
will  reject  as  such  excess  is  also  estab- 
lished law." 

And  in  Walton  v.  Wild  Oonse  Min.  k 
Trading  Co.  60  C.  C.  A.  164,  123  Fed.  218, 
this  court,  through  Judge  Hawley,  regarded 
an  excess  of  20  acres  in  the  location  of  a 
placer  claim  as  not  invalidating  the  loca- 
tion, but  merely  rendering  it  voidable  as 
to  the  excess.  The  same  doctrines  are  an- 
nounced in  Zimmerman  v.  Funchion,  89  C. 
C.  A.  53,  161  Fed.  859,  and  Mcintosh  ▼. 
Price,  58  C.  C.  A.  136,  121  Fed.  716. 

Applying  the  above  principles  of  law  to 
the  facts  in  the  case  at.  bar,  it  is  apparent 
that  Jones,  at  the  time  he  staked  the 
Papoose  fraction,  was  a  wrongdoer,  and  an 
Intruder  and  trespasser  upon  the  possessory 
rights  of  the  defendants  in  error  in  and  to 
the  Navajoe  claim;  and  that  his  attempted 
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location  of  the  Papoose  fraction,  at  the  time 
and  in  the  manner  he  did,  was  a  nullity  and 
ruid  for  any  purpose,  and  initiated  no 
rights  whataoever  in  him,  for  the  reason 
that  the  ground  covered  by  such  attempted 
location  was,  at  the  time  that  location  was 
made,  in  the  eye  of  the  law,  in  the  exclu- 
sire  posseasion  of  the  defendants  in  error, 
under  a  valid  and  subsisting  location;  and 
thev  were  unaware  of,  and  had  not  been 
notified  of,  the  excess,  by  the  plaintiffs  in 
inoTf  nor  were  they  given  any  opportunity 
to  exercise  their  right  to  select  and  cast 
iff.  Until  they  had  received  such  notice, 
uid  were  given  an  opportunity  to  exercise 
nich  right,  the  whole  claim,  including  any 
xcesa  due  to  honest  mistake  and  free  from 
raud,  was  so  far  segregated  from  the  public 
lomain  as  to  exempt  it  or  any  part  there- 
of from  relocation.  In  Kendall  v.  San 
fnan  Silver  Min.  Co.  144  U.  S.  663,  36 
«  ed.  584,  12  Sup.  Ct.  Rep.  779,  a  case 
nvolving  the  validity  of  a  location  of  a 
lining  claim  upon  an  Indian  reservation 
rhich  had  been  set  apart  for  "the  absolute 
Jid  undisturbed  use  and  occupation  of  the 
ndians,*'  the  Supreme  Court  used  the  fol- 
ding pertinent  language:  *'The  effect  of 
be  treaty  was  to  exclude  all  intrusion  for 
lining  or  other  private  pursuits  upon  the 
crritory  thus  reserved  for  the  Indians. 
t  prohibited  any  entry  of  the  kind  upon 
he  premises,  and  no  interest  could  be 
laimed  or  enforced  in  disregard  of  this 
roTision.  Not  until  the  withdrawal  of 
uid  from  this  reservation  of  the  treaty 
r  a  new  convention  with  the  Indians,  and 
°e  which  would  throw  the  lands  open, 
wid  a  mining  location  thereon  be  initiated 
F  the  plaintiffs.  The  location  of  Ihe  Bear 
ide,  having  been  made  whilst  the  treaty 
M  in  force,  was  inoperative  to  confer  any 
ghts  upon  the  plaintiffs.  .  .  .  Had  the 
iaintiffs  immediately  after  the  withdrawal 
'  the  reservation  relocated  their  Bear  lode, 
Kir  position  would  have  been  that  of  orig- 
lil  locators.  They  would  then  have  been 
itbin  the  rule  in  Noonan  y.  Caledonia  Gold 
^.  Co.  121  U.  S.  393,  30  L.  ed.  1061,  7 
■p.  Ct  Rep.  911." 

^t  in  the  case  at  bar,  had  the  plaintiff 
I  error  Jones,  after  giving  the  owners  of 
«  N'avajoe  notice  of  the  excess,  waited  a 
!S'^>nable  time  for  them  to  exercise  the 
gilt  to  select  and  cast  off,  and  then  re- 
nted the  Papoose  fraction,  a  very  differ- 
it  question  would  be  presented,  and,  by  a 
*^>s«qnent  discovery,  he  might  then  perhaps 
iTe  bronght  himself  within  the  rule  an- 
^ced  in  Creede  ft  C.  Creek  Min  ft  Mill- 
^  V.  Uinta  Tunnel  Min.  ft  Transp.  Co. 
^  I'.  S.  337, 49  L.  ed.  601, 25  Sup.  Ct.  Rep. 
^-  This,  however,  he  did  not  do,  but 
'^M  upon  his  location  of  August  12,  1908, 
>t.R.A.uV.S.) 


and  this  we  hold  was  a  nullity,  initiating 
no  rights;  for,  again  to  follow  the  doctrine 
of  the  Supreme  Court,  the  right  to  the 
possession  of  mining  property  comes  only 
from  a  valid  location;  if  there  is  no  loca- 
tion, there  can  be  no  possession  under  it. 
"A  location  to  be  effectual  must  be  good  at 
the  time  it  is  made."  Belk  v.  Meagher,  104 
U.  S.  284,  26  L.  ed.  737.  Consequently,  a 
location  void  at  the  time  it  is  made,  be- 
cause made  on  a  claim  valid  and  subsist- 
ing, continues  and  remains  void,  and  is  not 
cured  or  made  effectual  by  subsequent  dis- 
covery. 

The  conduct  of  plaintiffs  in  error  in  the 
location  of  the  Papoose  fraction,  as  appears 
from  the  record,  was,  in  our  opinion,  un- 
justifiable, and  is  not  to  be  sanctioned. 
Moreover,  as  Chief  Justice  Waite  said: 
"To  hold  that,  before  the  former  location 
has  expired,  an  entry  may  be  made  and 
the  several  acts  done  necessary  to  perfect 
a  relocation,  will  be  to  encourage  unseemly 
contests  about  the  possession  of  the  public 
mineral-bearing  lands,  which  would  almost 
necessarily  be  followed  by  breaches  of  the 
peace."  .  Belk  ▼.  Meagher,  104  U.  S.  285,  26 
L.  ed.  737. 

The  decision  which  we  have  thus  reached, 
renders  it  unnecessary  to  consider  and  de- 
termine  the   other   questions   presented   in 
counsel's  briefs. 

The  action  of  the  District  Court  for 
Alaska  in  sustaining  plaintiffs'  motion  to 
direct  a  verdict,  and  in  entering  judgment 
on  the  verdict,  was  right,  and  it  is  affirmed. 

Gilbert,  Circuit  Judge,  dissenting: 
Conceding  that  the  plaintiffs  in  error 
could  not  lawfully  make  their  location  at 
the  time  when  they  attempted  to  make 
it,  the  question  still  remains  whether  or  not 
the  defendants  in  error  had,  at  the  time  of 
the  commencement  of  the  action,  such  title 
that  they  could  maintain  ejectment  against 
the  plaintiffs  in  error,  who  were  in  posses- 
sion of  the  disputed  premises.  The  plaintiff 
in  ejectment  must  recover,  if  at  all,  on  the 
strength  of  his  own  title,  and  not  on  the 
weakness  or  defect  of  his  adversary's  title. 
In  the  absence  of  fraud  or  bad  faith,  a  min- 
ing claim  which  includes  more  ground  than 
tho  law  allows  is  not  entirely  void,  but  is 
void  only  as  to  the  excess.  Such  is  the  lan- 
guage of  numerous  decisions  and  of  the  text 
writers.  The  question  arises:  What  por- 
tion of  the  excessive  claim  shall  be  deemed 
to  be  the  excess  ?  In  the  case  of  a  lode  claim 
located  under  regulations  or  a  statute  limit- 
ing the  side  lines  to  a  certain  width  on 
each  side  of  the  vein  or  the  discovery  shaft, 
if  the  claim  as  marked  is  of  greater  than 
the  permitted  width,  it  is  easy  to  ascertain 
where  and  what  is  the  excess,  and  it  would 
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seem  that  the  excess  is  open  to  immediate 
location  by  another.  Taylor  v.  Parenteau, 
23  Colo.  308,  48  Pac.  605;  Lakin  v.  Dolly, 
63  Fed.  333;  Bonner  v.  Meikle  (C.  C.)  82 
Fed.  697-705.  In  Hauswirth  v.  Butcher,  4 
Mont.  299,  1  Pac.  714,  the  court  said:  "The 
boundaries  must  be  so  definite  and  certain 
as  that  they  can  be  readily  traced,  and  they 
must  be  within  the  liihits  authorized  by 
law;  otherwise  their  purpose  and  object 
would  be  defeated.  The  area  bounded  by  a 
location  must  be  within  the  limits  of  the 
grant.  No  one  would  be  required  to  look 
outside  of  such  limits  for  the  boundaries  of 
a  location.  Boundaries  beyond  the  maxi- 
mum extent  of  a  location  would  not  impart 
notice  and  would  be  equivalent  to  no  bound- 
aries at  all." 

But  in  the  case  of  a  placer  claim,  where 
the  only  limitation  is  that  it  shall  not  ex- 
ceed 20  acres,  the  precise  part  that  shall  be 
deemed  the  excess  is  not  ascertained  until 
the  locator  in  the  exercise  of  his  right>  on 
discovering  that  his  claim  is  excessive,  has 
readjusted  his  lines  so  as  to  exclude  the  ex- 
cess. It  is  the  logical  deduction  from  the  de- 
cisions that,  if  the  original  location  was 
fraudulently  made  excessive,  it  is  void  in  to- 
io.  If  this  be  true,  it  would  seem  that  if, 
after  discovering  that  his  claim  is  excessive, 
the  locator  wilfully  continues  to  maintain 
his  lines  as  marked  upon  the  ground,  and 
fails  within  a  reasonable  time  to  cast  off  the 
excess,  he  places  himself  in  the  attitude  of 
fraudulently  asserting  claim  to  a  location 
greater  in  area  than  the  law  permits,  the  re- 
sulting invalidity  of  which  would  be  the 
same  that  it  would  be  if  he  had  made  the 
claim  fraudulently  excessive  in  the  first  in- 
stance. The  defendants  in  error  in  this  case 
failed,  for  a  period  of  nearly  three  months 
after  notice  that  their  claim  was  excessive, 
to  alter  their  lines  so  as  to  conform  to  the 
legal  requirements.  This  failure  to  act,  in 
my  opinion,  amounted  to  an  active  and  in- 
tentional assertion  of  an  excessive  claim, 
and  I  submit  it  should  be  held  that  thereby 
the  location  became  void. 

But  whether  this  conclusion  is  correct  or 
not,  in  any  proper  view  of  the  facts  and 
the  law  applicable  thereto,  the  defendants  in 
error  are  still  fraudulently  asserting  an  ex- 
cessive claim.  The  only  portion  of  their 
claim  which  they  have  cast  off  is  that  por- 
tion on  which  was  their  posted  notice  of  lo- 
cation, their  discovery  shaft,  and  all  their 
extensive  workings,  and  from  which  prac- 
tically all  the  gold  extracted  from  the  claim 
since  its  location  had  been  taken,  and  upon 
which  they  had,  at  the  time  of  locating  their 
lines,  ceased  their  mining  operations.  To 
cast  off  this  portion  of  the  claim  as  excess 
is  but  another  way  of  maintaining  a  claim 
to  the  whole  location  as  it  was  originally 
29  L.R.A.(N.S.) 


made.     To  hold  that  a  locator  of  an  exces- 
sive location  may  exhaust  the  miner&l  from 
a  portion  thereof,  cast  off  that  portion  as 
the  excess,  and  hold  the  remainder,  ir<ml(i 
be  to  open  the  door  to  fraudulent  locatioo, 
and  would  be  tantamount  to  deciding  tbat 
such  a  locator,  if  he  can  succeed  in  working 
out  a  portion  of  the  claim  before  notice  is 
brought  to  him  that  his  claim  is  excessiTe, 
may  successfully  locate,  hold,  mine,  and  ex- 
haust a  placer  claim  of  greater  area  thaa 
the  law  allows.    To  hold  so  would  be  to  ten- 
der nugatory  the  express  object  of  the  min- 
ing  laws,  which  limit  the  size  of  placer  lo- 
cations,  and   would   permit   the  miner  to 
profit  by  his  own  wrong. 

In  view  of  these  considerations,  I  snbmit 
that  the  defendants  in  error  had  no  title  or 
right  of  possession  on  which  they  oould  re- 
cover in  ejectment,  and  that  the  trial  ooort 
erred  in  directing  a  verdict  for  the  defend- 
ants in  error. 


ARKANSAS  SUPREME  CX>URT. 

SALLIE  E.  McCOY,  Appt., 

V. 

BOARD  OF  DIRECTORS  OF  PLUM  BA 
YOU  LEVEE  DISTRICT. 

(—  Ark.  — ,  129  S.  W.  1097.) 

Levee  —  Injury  of  property  by  constm^ 
tion  —  liability   of  district. 

A  levee  district  is  not  liable  even  under 
a  Constitution  which  provides  that  private 
property  shall  not  be  damaged  for  public 
use  without  compensation,  for  running  a 
levee  across  slougiis,  swales,  and  other  low 
places  which  help  to  absorb  the  flood  wa- 
ters of  a  river,  and  leaving  certain  riparian 
lands  between  the  levee  and  the  river,  thej 
effect  of  which  is  to  raise  the  height  of  tb« 
flood  water  over  such  land  to  its  injury. 

(June  13,  1910.) 

Note.  —  The  cases  dealing  with  the  g^cj 
eral  question  of  the  right  of  a  ripariaij 
owner,  as  against  other  riparian  owners,  t^ 
confine  flood  water  within  the  banks  of  ^ 
stream,  are  gathered  in  a  note  to  Jefferj 
son  V.  Hicks,  24  L.R.A.(N.S.)  214.  J\ 
similar  note,  but  limited  to  a  discussion  o{ 
the  question  whetlier  a  municipal  corpora 
tion  can  be  held  liable  for  confining  fiorvj 
waters  within  the  banks  of  a  stream,  ma 
be  found  attached  to  Walters  v.  BdLarshal 
town,  26  L.R.A.(N.S.)  199.  These  notes, 
will  be  seen,  sufficiently  include  the  qud 
tion  presented  in  the  above  case. 

The  cases  dealing  with  the  liability  of  j 
drainage  district  for  flooding  land  are  gnt^ 
ered  in  a  note  to  Bradbury  v.  Vandalj 
Levee  db  Drainage  Dist.  19*  L.RJ^.  (K.SJ 
991. 
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\PP£AL  by  plaintiir  from  a  judgment 
of  the  Circuit  Court  for  Jefferson  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  increasing  the  flood 
waters  over  plaintiff's  lands  by  the  con- 
struction of  a  certain  levee.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Austin  A  Banaher  and  Craw- 
ford &  Hooker,  for  appellant: 

The  overflowing  of  land  adjacent,  whore 
it  is  a  necessary  consequence  of  the  levee 
as  constructed,  is  virtually  a  condemnation 
of  it  to  public  use. 

Ex  parte  Martin,  13  Ark.  198,  68  Am. 
Dec  321;  Merriweather  v.  St.  Francis 
Levee  Diet.  15  Ark.  L.  Rep.  319 ;  Pumpelly  v.. 
Green  Bay  &  M.  Canal  Co.  13  Wall.  166-178, 
20  L.  ed.  557-560;  United  States  v.  Lynah, 
ISS  U.  S.  445,  47  L.  ed.  539,  23  Sup.  Ct. 
Rep.  349. 

The  overflow  water  from  the  river  was 
Dot  surface  water,  and  could  not  be  im- 
pomided  or  fought  off  by  any  proprietor 
without  regard  for  his  neighbor. 

Cairo,  V.  &  C.  R.  Co.  v.  Brevoort,  25 
L.R.A.  527,  62  Fed.  129;  Gould,  Waters, 
M  2nc,  264;  Crawford  v.  Rambox,  44  Ohio 
St.  279,  7  X.  E.  429;  R.  v.  Trafford,  1 
Barn.  &  Ad.  874;  Burwell  v.  Hobson,  12 
Gratt.  322,  65  Am.  Dec.  247;  Macomber  v. 
fJodfrey,  108  Mass.  219,  11  Am.  Rep.  349; 
Gillett  V.  Johnson,  30  Conn.  180;  Briscoe 
r.  Drought,  11  Jr.  C.  L.  Rep.  260;  West  v. 
Taylor,  16  Or.  165,  13  Pac.  665. 

The  owner  of  the  land  on  the  bank  of  a 
river  cannot  without  liability  erect  on  his 
own  land  an  embankment  which  increases 
the  overflow,  in  times  of  flood,  upon  the 
lands  of  the  opposite  proprietor,  to  the  in- 
jury thereof. 

d'Connell  v.  East  Tennessee,  V.  &  G.  R.  Co. 
S7  Ga.  246,  13  L.R.A.  397,  27  Am.  St.  Rep. 
246,  13  S.  E.  489;  Menzies  v.  Breadalbane, 
3  Bligh,  N.  R.  414;  Angell,  Watercourses, 
}  333;  R.  T.  Trafford,  supra;  Jones  v. 
Bannovan,  55  Mo.  462;  Wharton  v.  Stev- 
Ris,  84  Iowa,  107,  15  L.R.A.  630,  35  Am.  St. 
Rep.  296,  50  N.  W.  562;  Gerrish  v.  Clough, 
i%  N.  H.  9,  97  Am.  Dec  561,  2  Am.  Rep. 
165;  Hartshorn  v.  Chaddock,  135  N.  Y. 
116,  17  L.R.A.  426,  31  N.  E.  997;  Byrne  v. 
Kinneapolis  &  St.  L.  R.  Co.  38  Minn.  212, 
I  Am.  St.  Rep.  668,  36  N.  W.  339 ;  Wallace 
r.  Drew,  59  Barb.  413;  Ordway  v.  Canisteo, 
WJ  Hun,  569,  21  N.  Y.  Supp.  835;  Carriger 
r.  East  Tennessee,  V.  &  G.  R.  Co.  7  Lea, 
JfiS;  Weat  V.  Taylor,  16  Or.  165,  13  Pac. 
r^;  CConnell  v.  East  Tennessee,  V.  & 
r;.  R.  Co.  87  Ga.  246,  13  L.R.A.  400,  27  Am. 
St.  Rep.  246,  13  S.  E.  489;  2  Farnham, 
(Waters,  1340;  Springfield  A  M.  R.  Co.  v. 
Elhea,  44  Ark.  258 :  Railway  Co.  v.  Magncss.. 
:9  Ark.  L.  Rep.  657. 
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Mr.  W.  F.  Coleman,  for  appellee: 

Levee  or  drainage  districts  are  not  liable 
for  damages  resulting  from  the  erection 
along  a  stream  of  a  levee  which,  by  reason 
of  keeping  the  stream  within  its  banks  at 
the  point  where  erected,  causes  the  stream 
to  overflow  other  lands  situated  upon  the 
river. 

25  Cyc.  Law  &  Proc.  p.  194,  f3;  Lamb 
V.  Reclamation  Diet.  No.  108,  73  Cal.  125, 
2  Am.  St.  Rep.  775,  14  Pac.  626;  R.  v.  Sewer 
Comrs.  8  Barn.  &  C.  355,  23  Eng.  Rul.  Cas. 
792;  Hoard  v.  Des  Moines,  62  Iowa,  326,  17 
N.  W.  527;  Shelbyville  &  B.  Turnp.  Co.  v. 
Green,  99  Ind.  205;  Cairo  A,  V.  R.  Co.  v. 
Stevens,  73  Ind.  283,  38  Am.  Rep.  139;  Du- 
bose  V.  Levea  Comrs.  11  La.  Ann.  165;  Bass 
V.  State,  34  La.  Ann.  494;  Re  New  Orleans 
Draining  Co.  11  La.  Ann.  370;  Tinicum 
Fishing  Co.  v.  Carter,  90  Pa.  85,  35  Am. 
Rep.  632;  1  Cyc.  Law  &  Proc.  p.  640,  1[  2, 
note  15. 

It  is  only  where  a  landowner  obstructs 
the  natural  flow  of  surface  water  unneces- 
sarily, when,  by  reasonable  care  and  ex- 
pense, he  miglit  have  avoided  such  injury, 
that  he  becomes  liable  to  other  proprietors 
for  the  damage  thus  sustained. 

Baker  v.  Allen,  66  Ark.  271,  74  Am.  St. 
Rep.  93,  50  S.  W.  511. 

T)ie  defendant  is  not  liable  as  for  the 
obstruction  of  a  watercourse. 

Kansas  City,  M.  &  B.  R.  Co.  v.  Smith, 
72  Miss.  077,  27  L.R.A.  702,  48  Am.  St. 
Rep.  579,  17  So.  78. 

McCulloch,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

Plum  Bayou  levee  district  was  created 
by  an  act  of  the  general  assembly  in  1905 
(Acts  1905,  p.  83),  for  the  purpose  of  con- 
structing a  levee  along  or  near  the  east 
bank  of  the  Arkansas  river,  in  the  counties 
of  Pulaski,  Lonoke,  and  Jefferson,  to  pro- 
tect the  lands  embraced  in  the  specified 
territory  from  inundation  of  waters  of  that 
river.  The  levee  constructed  pursuant  to 
the  creation  of  the  district  is  42  miles  long, 
commencing  in  Pulaski  county  about,  the 
head  of  Plum  bayou,  and  extending  into 
Jefferson  county,  within  2}  miles  of  what 
is  known  as  Rob  Roy  bridge.  The  levee  is 
a  solid,  continuous  embankment,  of  sufll- 
cient  height  and  width  to  prevent  the  spread 
of  waters  overflowing  from  the  Arkansas 
river.  It  protects  from  overflow  about  270,- 
000  acres  of  fertile  land,  a  considerable 
portion  of  which  is  improved  and  in  a  high 
state  of  cultivation.  The  general  direc- 
tion of  the  river  course  in  front  of  the  levee 
is  south,  but  there  is  a  wide  reverse  bend 
which  ch  an  ores  the  local  course  east  and 
west,  and  the  levee  is  constructed  across 
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the  bend  instead  of  following  it.  Plaintiff, 
Mrs.  Sallie  E.  McCoy,  owns  land  embracing 
300  acres  in  cultivation,  fronting  on  the 
east  bank  of  the  Arkansas  river,  and  sit- 
uated at  the  lower  end  of  the  reverse  bend 
and  in  front  of  the  levee;  that  is  to  say, 
between  the  river  and  the  levee. 

After  the  levee  was  constructed,  and 
after  the  overflow  of  1908,  plaintiff  in- 
stituted this  action  against  Plum  bayou 
levee  district  to  recover  damages  for  al- 
leged injuries  done  to  her  land  by  reason 
of  the  construction  of  the  levee.  She  al- 
leged in  the  complaint  that  the  levee  was 
constructed  across  two  streams  known  as 
Gar  slough  and  Plum  bayou,  and  stopped  up 
said  streams  so  that  no  water  can  pass 
from  them  into  the  Arkansas  river,  or  from 
the  river  into  those  streams;  that  said 
streams  are  well-defined,  natural  streams, 
with  clearly  marked  banks  and  beds,  and 
carry  well-defined  and  constant  flow  of 
water;  that  until  the  levee  was  constructed 
by  defendant,  when  the  river  reached  flood 
stage  Gar  slough  and  Plum  bayou  would 
drain  the  water  from  the  Arkansas  river, 
thus  relieving  the  river  from  a  vast  volume 
of  water  at  flood  stage  at  points  above  plain- 
tiff's land,  thereby  relieving  the  main  chan- 
nel of  the  river  to  such  an  extent  that,  even 
in  the  highest  flood  ever  known,  plaintiff's 
land  was  secure  from  overflow;  that  after 
the  construction  of  the  levee,  the  natural 
outlet  of  flood  water  through  Gar  slough 
and  Plum  bayou  being  obstructed  as  afore- 
said, so  that  all  the  water  coming  down  the 
Arkansas  river  was  conflned  to  the  main 
channel  of  the  river  and  the  lands  lying 
between  the  river  and  the  levee,  it  there- 
by caused  the  water  to  rise  at  least  6  feet 
higher  on  those  lands  than  it  would  have 
risen  if  the  escape  of  water  .through  Gar 
slough  and  Plum  bayou  had  not  been  ob- 
structed; that  on  account  of  said  rising  of 
the  waters  at  flood  stage,  the  lands  of  plain- 
tiff during  the  overflow  of  1908  were  perma- 
nently damaged,  and  the  crops  thereon  de- 
stroyed. 

Defendant  in  its  answer  denied  that  Gar 
slough  is  a  well-defined,  natural  stream  with 
clearly  marked  banks  and  beds,  or  that  it 
carries  a  well-defined  and  constant  flow  of 
water,  but  claimed  that  said  slough  is  a  de- 
pression or  swag  about  1^  miles  in  width, 
about  15  or  16  miles  north  of  plaintiffs 
land,  and  carries  no  w^ater  except  in  wet 
seasons,  and  has  no  natural  flow  or  out 
let  except  the  common  territory  compris- 
ing the  Plum  bayou  levee  district;  that 
since  the  construction  of  the  levee,  said 
slough  is  in  a  high  a  state  of  cultiva- 
tion as  is  common  to  the  remaining  vast 
territory  situated  behind  the  levee.  De- 
fendant admitted  that  Plum  bayou  is  a  nat- 
ural stream  with  natural  banks,  and  in  most 
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seasons  contains  water;  said  stream  having 
its  source  many  miles  north  of  plaintiff's 
land,  and  running  generally  in  a  soutljeast- 
erly  direction  from  the  Plum  bayou  levee 
district  community  into  the  Arkansas  river 
several  miles  below  the  end  of  the  levee.  It 
denied  that  it  has  constructed  its  levee 
across  Plum  bayou,  but  that  the  levee  at  the 
point  mentioned  in  the  complaint  is  con- 
structed about  500  feet  west  of  Plum  bayou, 
across  a  cut-off  extending  from  the  Arkansas 
river  to  said  bayou,  which  cut-off,  prior  to 
the  construction  of  the  levee,  contained  wa- 
ter only  in  very  wet  weather,  and  the  bayou, 
which  is  a  sluggish  stream',  was  unable  to 
hold  within  its  banks  the  increasing  volume 
of  water,  thereby  causing  water  from  the 
bayou  to  overflow  into  and  through  the  cut- 
off into  the  Arkansas  river.  Said  cut-off  is 
situated  about  4  miles  morth  of  plaintifi^s 
lands.  It  denied  that  when  the  river  reached 
a  flood  stage,  the  said  two  streams,  or  either 
of  them,  were  sufficient  for  and  did  in  fact 
drain  the  water  from  the  Arkansas  river,  or 
that  such  so-called  streams  were  the  natural 
drainage  for  water  from  the  Arkansas  river, 
or  that  they  or  either  of  them  relieved 
the  Arkansas  river  at  flood  stage  from  the 
vast  volume  of  water  at  points  above  plain- 
tiff's land,  thereby  so  relieving  the  main 
channel  of  the  river  as  to  secure  the  plain- 
tiff's land  from  overflow,  as  alleged,  or 
that  the  construction  of  the  levee,  as  al- 
leged, has  so  stopped  up  and  cut  off  the 
flood  waters  of  the  river  as  to  cause  the 
water  in  the  -river  to  rise  not  less  than  6 
feet  higher  than  it  would  have  risen,  had 
the  levee  not  stopped  up  and  cut  off  the 
said  so-called  streams. 

There  was  another  issue  in  the  case,  aa 
to  the  damage  to  plaintiff's  land  actually 
used  in  the  construction  of  the  levee,  but 
that  was  settled  by  the  verdict  of  the  jury 
awarding  a  certain  amount  to  plaintiff,  and 
it  passed  out  of  the  case  so  far  as  concerns 
its  consideration  here.  The  verdict  was  in 
favor  of  defendant  on  the  issue  of  damage 
for  raising  the  flood  water  on  the  land.  The 
testimony  was  conflicting,  but  there  was 
sufficient  to  sustain  defendant's  contention 
as  to  the  situation  of  Gar  slough  and  Plum 
bayou,  and  the  effect  of  the  construction  of 
the  levee  upon  the  flow  of  water.  It  shows, 
too,  that  in  order  to  protect  the  land  with- 
in the  bounds  of  the  district,  it  was  neces- 
sary to  build  the  levee  across  the  depres- 
sions which  permitted  flood  water  to  pass 
through  to  the  surrounding  lowlands  of  the 
district.  PlaintifTs  land  was,  according  to 
the  evidence,  subject  to  overflow  before  the 
construction  of  the  levee.  But  the  water 
rose  higher  on  it  in  1908,  after  the  construc- 
tion of  the  levee;  and  the  evidence  estab- 
lishes the  fact  that  the  land  was  seriously 
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and  permanently  injured  by  the  overflow  of 
1908. 

Plaintiff  requested  the  eourt  to  give  in- 
structions which,  in  substance,  stated  the 
law  broadly  to  be  that  she  world  be  entitled 
to  compensation  for  damages  done  to  her 
land  by  reason  of  the  levee  having  been 
built  so  as  to  prevent  the  escape  of  flood 
water  through  Gar  slough  and  Plum  bayou, 
and  confine  its  flow  to  the  channel  of  the 
river  and  to  the  space  between  the  levee  and 
the  river.  Tlie  court  refused  to  so  instruct 
the  jury,  but  instructed  that  defendant  was 
not  liable  for  the  construction  of  the  levee, 
unless  it  be  found  that  the  sloughs  and  bay- 
ous obstructed  were  natural  outlets  of  the 
river,  and  were  of  sufficient  capacity  to  have 
relieved  the  river  from  the  increased  flood 
water  which  caused  the  injury  to  plaintiff's 
land.  The  question  is  therefore  presented 
whether  or  not,  for  the  protection  of  lands 
from  inundation  by  the  flood  waters  of  a 
river,  a  levee  may  rightfully  be  built  across 
depressions,  swales,  and  low  places,  so  as  to 
prevent  the  escape  of  the  flood  water  into 
surrounding  lowlands  sought  to  be  protect- 
ed; and  also,  whether  or  not,  in  order  to 
prevent  the  spread  of  flood  water  and  to 
protect  lands  which  would  otherwise  over- 
flow, the  building  of  a  levee,  which  has  the 
effect  of  raising  the  water  higher  on  the 
lands  between  the  levee  and  the  river,  calls 
for  compensation  to  the  owner  of  such  lands 
thereby  damaged. 

The  solution  of  these  questions  is  not  free 
of  difficulty,  and  there  are  but  few  decisions 
of  the  court  which  shed  much  light  on  tliem. 
The  first  inquiry  would  seem  to  be,  as  to  the 
eharacterization  of  flood  waters  overflowing 
a  stream,  to  return  again  as  they  recede, 
whether  they  should  be  treated  as  surface 
water  or  as  running  water  of  the  stream. 
But  we  are  not  sure  that  such  an  inquiry  is 
essential  to  a  solution  of  the  question  now 
presented ;  for,  without  calling  it  surface  wa- 
ter, we  may  treat  it,  like  surface  water  or 
the  waters  of  the  sea,  as  a  common  enemy 
which  any  landowner  or  body  of  landowners 
or  public  ap^ency  may  defend  against  without 
incurring  liability  for  damages,  unless  in- 
jury is  unnecessarily  inflicted  upon  another, 
which,  by  reasonable  effort  and  expense, 
could  be  avoided.  Little  Rock  &  Ft.  S.  R. 
Co.  V.  Chapman,  30  Ark.  463,  43  Am.  Rep. 
280;  Baker  ▼.  Allen,  66  Ark.  271,  74  Am. 
St  Rep.  93,  50  S.  W.  511. 

The  rule  established  by  the  English  cases 
is  that  waters  of  the  sea  is  a  common  enemy 
and  may  be  warded  off  by  artificial  meth- 
ods without  incurring  liability  for  damages 
to  another.  In  R.  ▼.  Sewer  Comrs.  8  Barn. 
ft  C.  355,  23  Eng.  Rul.  Cas.  792,  commission- 
ers had,  for  the  purpose  of  protection  of  prop- 
erty intrusted  to  their  care,  erected  works 
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which  caused  the  sea  water  to  flow  with 
greater  force  against  and  injure  the  land  of 
another  which  fronted  on  the  sea.  Lord 
Tenterden,  delivering  the  opinion,  said: 
"But  the  sea  is  a  common  enemy  to  all 
proprietors  on  that  part  of  the  coast,  and 
I  cannot  see  that  the  commissioners,  acting 
for  the  common  interest  of  several  land- 
owners, are,  as  to  this  question,  in  a  differ- 
ent situation  from  any  individual  propriet- 
or. Now,  is  there  any  authority  for  saying 
that  any  proprietor  of  land  exposed  to  the 
inroads  of  the  sea'  may  not  endeavor  to  pro- 
tect himself  by  erecting  a  groyne,  or  other 
reasonable  defense,  although  it  may  render 
it  necessary  for  the  owner  of  the  adjoining 
land  to  do  the  like?  I  certainly  am  not 
aware  of  any  authority  or  principle  of  law 
which  can  prevent  him  from  so  doing. 
...  I  am,  therefore,  of  opinion  that  the 
only  safe  rule  to  lay  down  is  this,  that  each 
landowner  for  himself,  or  the  commissioners 
acting  for  several  landowners,  may  erect 
such  defenses  for  the  land  under  their  care 
as  the  necessity  of  the  case  requires,  leaving 
it  to  others,  in  like  manner,  to  protect 
themselves  against  the  common  enemy." 

Tlie  supreme  court  of  Mississippi  had  this 
to  say,  which  we  think  is  pertinent  in  the 
present  case:  "It  is  not  of  controlling  im- 
portance  to  hold  that  the  flood  water  from 
which  the  plaintiff  claims  to  have  suffered 
be  dealt  with  as  surface  water,  or  as  the 
water  of  a  stream,  or  as  a  separate  and 
distinct  sort.  It  cannot  be  the  law,  however, 
in  this  state,  that  the  flood  waters  of  the 
large  streams  which  are  within  or  along  the 
borders  of  this  state  are  to  be  dealt  with  as 
the  waters  of  a  stream,  not  to  be  obstructed, 
impeded,  or  turned  aside  under  any  circum- 
stances, except  upon  condition  that  the  per- 
son so  doing  shall  respond  in  damages  for 
all  injury  sustained  by  another  riparian 
owner,  and  be  liable  for  nominal  damages  as 
for  the  infringement  of  the  legal  nght  of  ad- 
jacent proprietors  who  in  truth  suffer  no 
real  injury.  ...  If  the  waters  of  the 
Mississippi  river,  which  at  flood  sometimes 
spread  in  width  from  20  to  40  miles,  and 
flow  in  a  continuous  and  unbroken  body 
down  the  valley,  are  to  be  dealt  with  as  the 
waters  of  a  stream,  and  the  whole  valley 
is  to  be  given  up  as  the  course  way  of  the 
stream,  the  most  fertile  portion  of  our  state 
may  at  once  be  abandoned.  From  Memphis 
to  Vicksburg,  and  from  the  foothills  to  the 
river,  there  is  not  a  square  yard  of  land 
that  was  not  deposited  by  the  overflowing 
waters  of  the  river.  If  the  course  usually 
pursued  by  the  ordinary  flood  waters  is  the 
cliannel  of  the  stream,  the  whole  valley  is 
the  channel.  It  is  evident  that  to  so  declare 
would  be  to  announce  as  a  positive  rule  of 
law,  and  as  an  undisputable  fact,  that  which 
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is  not  true,  and  which,  if  put  into  practised 
operation,  would  relegate  prosperous  and 
fertile  districts  to  the  condition  of  a  wilder- 
ness. There  are  farms  innumerable,  and 
railroads,  villages,  towns,  and  cities  situ- 
ated in  a  water  course,  if  the  usual  flow  of 
the  flood  waters  of  the  Mississippi  river 
mark  and  define  the  course  of  that  stream. 
It  is  manifest  that  to  apply  the  strict  rules 
of  law  controlling  in  cases  of  streams  end 
the  obstructions  thereof  to  such  a  river  and 
to  such  conditions  is,  in  the  very  nature  of 
things,  impracticable  and  impossible.  Call- 
ing these  overwhelming  floods  surface  or 
channel  water,  for  the  purpose  of  dealing 
with  them  under  rules  applicable  to  entirely 
different  conditions,  advances  us  no  step  in 
the  solution  of  the  questions  involved.  We 
must  deal  with  things,  and  not  names,  and 
conditions  inherently  and  radically  difl'erent 
cannot  be  assimilated  by  mere  terminology." 
Kansas  City,  M.  &  B.  R.  Co.  v.  Smith,  72 
Miss.  677,  27  L.R.A.  762,  48  Am.  St.  Rep. 
579,  17  So.  78. 

There  is  a  decision  of  the  supreme  court 
of  California  which  is  directly  in  point;  the 
facts  of  the  case  and  conclusion  of  law 
reached  by  the  court  in  the  case  being  stat- 
ed in  the  syllabi  as  follows:  "A  reclama- 
tion district  organized  and  existing  under 
the  laws  of  the  state  for  the  purpose  of  re- 
claiming certain  swamp  and  overflowed  lands 
situated  upon  the  Sacramento  river  has  a 
right  to  erect  and  maintain  a  levee  along  the 
bank  of  the  river,  so  as  to  prevent  the  inun- 
dation of  the  land  sought  to  be  reclaimed, 
notwithstanding  the  possible  or  probable  ef- 
fect of  the  levee  would  be  to  cause  the  wa- 
ters of  the  stream  to  overflow  other  lands 
situated  upon  the  river.  Damages  so  caused 
by  the  levee  several  years  after  its  erection, 
on  land  situated  upon  the  opposite  bank  of 
the  river,  2  miles  farther  down  the  stream, 
are  damnum  absque  injuria,  for  which  the 
reclamation  district  is  not  liable.  .  .  . 
The  reclamation  district  has  a  right  to  con- 
struct and  maintain  the  levee  across  the 
mouth  of  a  slough  through  which,  in  times 
of  flood,  a  part  of  the  waters  of  the  river  was 
accustomed  to  flow  and  escape  upon  the  ad- 
joining lowlands."  Lamb  v.  Reclamation 
Dist.  No.  108,  73  Cal.  125,  2  Am.  St  Rep. 
775,  14  Pac.  625. 

The  supreme  court  of  Iowa,  in  the  case 
of  Hoard  v.  Dcs  Moines,  62  Iowa,  326,  17 
N.  W.  627,  held  that  (quoting  from  the  syl- 
labus) ''every  owner  of  land  has  a  right  to 
protect  himself  from  overflow  in  times  of 
flood  by  water  from  a  river,  even  though,  by 
excluding  the  water  from  his  own  premises, 
he  deepens  it  between  his  land  aiid  the  riv- 
er; and,  on  the  same  principle,  a  city  may 
protect  its  territory  from  overflow  by  the 
construction  of  a  levee,  and,  in  the  absence 
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of  negligence,  will  not  be  liable  to  one  who 
owns  a  lot  between  the  levee  and  the  river." 
See  also  Cairo  &  V.  R.  Co.  v.  Stevens,  73 
Ind.  278,  38  Am.  Rep.  139,  and  other  Indi- 
ana cases  therein  cited.  2  Farnham  Wa- 
ters, §  1340. 

We  conclude  that,  upon  the  state  of  facts 
which  the  jury  could  have  found  under  the 
instructions  of  the  court  to  exist,  tlie  de- 
fendant could  rightfully  construct  the  levee 
in  the  manner  described,  without  liability  to 
plaintiff  for  damages.  It  is  insisted,  how- 
ever, that  a  distinction  should  be  made  be- 
cause of  the  provision  of  our  Constitution 
that  "private  property  shall  not  be  taken, 
appropriated,  or  damaged  for  public  use 
without  just  compensation  therefor."  Const. 
1874,  art.  2,  §  22. 

In  reaching  the  conclusion  above  an- 
nounced, we  are  not  unmindful  of  the  con- 
stitutional provision;  but  where  no  right  has 
been  violated,  there  is  no  injury  for  which 
the  law  affords  compensation.  It  is  a  case 
of  an  injury  without  damages.  Lamb  v. 
Reclamation  Dist.  No.  108,  supra. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed« 
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JOHN  FINDLAY,  Respt., 

V. 

CHRISTIAN  HILDENBRAND,  Appt. 

(17  Idaho,  403,  106  Pac.  790.) 

Contract  —  employment  —  evidence  — 
sufficiency. 

1.  Held,  that  the  evidence  in  this  case  does 
not  support  the  flndings  and  judgment  of 
the  trial  court. 

Principal  —  contract  by  nnanthorlzcil 
agent  —  ratification  —  nayrncnt  on. 

2.  A  ratiflcation  cannot  take  place  with- 
out full  knowledge  of  all  the  material  facts; 
and  where  a  person  assumes  to  act  as  agent 
in  making  a  contract,  ana  the  person  with 
whom  such  contri^ct  is  made  proceeds  to  a 

Headnotes  by  Stewart,  J. 

Note.  —  Payment  hy  principal  of  what 
he  deems  property  or  services  worth 
as  ratiflcation  of  agenVs  unauthor" 
ized  contract  for  same. 

In  Camp  v.  United  States,  113  U.  S.  648, 
28  L.  ed.  1081,  6  Sup.  Ct.  Rep.  087,  it  was 
held  that  the  payment  by  the  government  of 
a  sum  on  a  claim  for  a  much  larger  amount, 
as  compensation  for  services  rendered  in  de- 
livering captured  and  abandoned  property 
to  the  government,  could  not  be  deemed  a 
recognition  of  a  legal  liability  to  mnk«> 
further  payments  on  such  claim,  where  the 
agent  who  made  the  contract  with  the 
claimants,  in  the  execution  of   which   the 
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performance  of  the  some  under  protest 
from  the  principal,  and  during  such  per- 
formance is  advised  and  notified  by  the 
principal  that  sucli  person  is  not  in  his  em- 
ploy, and  that  no  one  had  authority  to  em- 
ploy him,  and  that  he  docs  not  desire  or 
need  his  services,  the  mere  fact  that  after 
the  cessation  of  such  labor  the  principal 
pays  to  such  person  an  amount  which  he 
deems  such  service  is  worth  will  not  alone 
amount  to  a  ratification  of  the  contract 
made  by  the  person  assuming  to  act  as  such 
agent,  and  will  not  support  an  action  based 
upon  such  contract,  upon  the  ground  that 
the  contract  was  ratified. 

(December  11,  1900.) 

APPEAL  by  defendant  from  a  jud lament 
of  the  District  Court  for  Washington 
County  in  plaintiff's  favor,  and  from  an  or- 
der denying  a  new  trial,  in  an  action 
brought  to  recover  on  an  alleged  contract 
of  employment  and  to  foreclose  a  miner's 
lien.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ix>t  li.  Feltliam  for  appellant. 

Mr.  William  B.  Davidson,  for  respond- 
ent: 

Defendant  fully  ratified  the  act  of  mak- 
ing the  contract  with  plaintiff. 

1  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  1181; 
Flower  ▼.  Jones,  7  Mart.  N.  S.  140;  Cod- 
wise  V.  Hacker,  1  Caines,  626 ;  Fraser  v.  San 
Francisco  Bridge  Co.  103  CaL  79,  36  Poc. 
1037. 

Stewart,  J.,  delivered  the  opinion  of 
the  court: 

The  respondent  brought  this  action  to  re- 
cover the  sum  of  $122,  balance  claimed  to 
be  due  for  labor  performed  on  the  May- 
flower mining  claim,  and  for  the  foreclosure 
of  a  lien.  In  the  complaint  the  plaintiff  al- 
leged that  the  defendant  was,  at  all  times 
mentioned  in  the  complaint,  the  owner  of 
such  mining  claim;  that  on  January  9, 
1907,  he  entered  into  a  contract  with  the 


appellant,  by  which  he  was  employed  to  per- 
form such  labor,  and  that  the  appellant 
agreed  to  pay  him  for  such  labor  the  siun 
of  $4  per  day,  to  be  paid  in  cash  from  time 
to  time  as  needed  during  the  progress  of  the 
work,  and  that  the  balance  remaining  due 
upon  completion  of  said  work  was  to  be  paid 
at  such  time;  that  under  said  contract  be- 
tween January  9,  1907,  and  May  11,  1907, 
he  performed  eighty-four  days  labor,  and 
has  fully  performed  his  part  of  said  con- 
tract, the  last  of  said  labor  being  performed 
on  May  10,  1907;  that  the  total  amount  of 
said  labor  amounted  to  $336 ;  and  that  there 
remains  due  thereon  the  sum  of  $122.  Then 
follow  the  allegations  with  reference  to  the 
filing  of  the  lien  and  the  payment  of  the 
sum  of  $5  for  the  preparing  of  such  lien  and 
$1.45  for  recording  the  same.  The  defend- 
ant in  his  answer  denies  the  making  of  the 
contract  alleged  in  the  complaint,  and  de- 
nies that  the  plaintiff  was  employed  by  the  ' 
defendant  to  perform  any  labor  on  the  May- 
flower mine,  or  any  other  mine,  or  in  any 
capacity  whatever;  denies  that  he  ever 
agreed  to  pay  the  plaintiff,  for  any  work  or 
services,  the  sum  of  $4  per  day,  or  any  oth- 
er sum,  and  denies  that  the  plaintiff  per- 
formed any  labor  for  the  defendant  between 
January  9,  and  May  11,  1907,  at  his  request 
or  at  all.  The  defendant  admits  that  he 
paid  plaintiff  the  sum  of  $214,  and  denies 
that  the  same  was  due  plaintiff,  or  that 
plaintiff  was  entitled  to  the  same,  or  that 
the  plaintiff  had  earned  the  same;  denies 
that  the  plaintiff  was  entitled  to  a  lien. 
Upon  these  issues  the  court  found  that  the 
defendant  was  the  owner  of  the  property  de- 
scribed in  the  complaint  at  the  time  stated 
therein;  that  the  plaintiff  performed  work 
thereon  as  a  miner  between  January  9,  1007, 
and  May  10,  1007,  to  the  number  of  eighty- 
one  and  one  half  days,  and  that  the  defend- 
ant agreed  to  pay  for  such  labor  the  sum 
of  $4  per  day,  aggregating  the  sum  of  $326 ; 
that  there  was  a  balance  due  the  plaintiff 


services  were  performed,  had  no  authori- 
ty to  bind  the  government. 

In  Graver  v.  House,  138  Mo.  App.  251, 
120  8.  W.  686,  an  offer  by  the  vendor  of 
property  to  pay  a  certain  sum  for  the  serv- 
ices of  one  who  had  negotiated  a  sale,  and 
had  been  employed  for  that  purpose  by  the 
owner's  agent  without  authority,  was  held 
not  to  be  a  ratification  of  the  agent's  un- 
authorized contract. 

On  the  other  hand,  in  Clarke  v.  Lyon 
County,  8  Nev.  181,  it  was  held  that  where 
attorneys  performed  legal  services  for  a 
county  under  an  unauthorized  employment 
by  the  district  attorney,  and  presented  their 
bill  to  the  commissioners,  who,  with  knowl- 
edge of  all  the  material  facts  and  after  full 
discussion  upon  the  merits,  allowed  a  cer- 
tain sum  Ibss  than  the  amount  claimed  as 
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full  compensation  for  the  services  rendered, 
such  action  amounted  to  a  ratification  of 
the  district  attorney's  unauthorized  employ- 
ment of  the  claimants,  and  by  such  ratifi- 
cation the  commissioners  bound  the  county 
to  pay  whatever  the  services  were  reason- 
ably worth. 

And  in  Hill  v.  Coates,  34  Misc.  536.,  60  N. 
Y.  Supp.  964,  where  the  owner  of  a  house, 
on  receiving  a  bill  for  plumbing  repairs 
which  were  made  during  the  owner's  ab- 
sence, upon  the  order  of  a  care  taker  who 
had  no  authority  to  order  such  work  done, 
wrote  a  letter  to  the  plumber  objecting  to 
the  price,  but  not  to  the  work,  and  offered 
a  sum  in  settlement,  it  was  held  to  be  such 
a  ratification  of  the  employment  as  entitled 
the  plumber  to  some  recovery.      J.  A.  G. 
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for  such  labor  in  the  sum  of  $112,  and  in- 
terest amounting  to  $6.80.  The  court  then 
finds  the  preparation  and  filing  of  the  lien, 
and  the  expenditure  in  the  sum  of  $1.45  for 
filing  the  same,  and  that  $50  is  a  reasonable 
attorney's  fee.  A  decree  was  entered  ac- 
cordingly. A  motion  for  a  new  trial  was 
made  and  overruled,  and  this  appeal  is  from 
the  order  overruling  the  motion  for  a  new 
trial  and  from  the  judgment. 

While  there  are  a  number  of  specifica- 
tions of  error  assigned  in  relation  to  the 
admission  of  evidence,  yet  they  are  all  in- 
volved in  the  question  whether  the  evidence 
supports  the  findings  of  the  trial  court. 
The  appellant  contends  that  the  evidence 
does  not  support  the  findings  of  the  trial 
court.  It  will  be  observed  from  the  com- 
plaint that  the  plaintiff  sought  to  recover 
upon  a  contract  made  between  the  plaintiff 
and  the  defendant.  The  main  contention 
made  by  the  appellant  upon  this  appeal  is 
that  the  evidence  does  not  show  that  there 
was  ever  any  contract  made  between  the 
plaintiff  and  the  defendant,  or  that  the  de- 
fendant in  any  way  or  manner  employed  the 
plaintiff  to  perform  any  work  or  labor  upon 
the  Mayfiower  mine.  The  plaintiff  when  up- 
on the  witness  stand  was  asked:  "State 
whether  you  had  any  agreement  with  Mr. 
Hildenbrand,  or  any  other  person  repre- 
sented as  his  agent,  for  work  on  this  prop- 
erty." In  answer  to  that  he  said  he  made 
an  agreement  with  the  party  who  was  Mr. 
Hildenbrand's  agent,  Oscar  Olsen;  that  01- 
sen  was  assistant  to  Howard  Dennison,  who 
was  superintendent  of  the  Iron  Springs 
Company,  and  that  this  occurred  on  the  last 
days  of  1906,  or  possibly  in  1907,  in  the 
new  year;  that  Olsen  asked  him  to  go  into 
the  tunnel  on  the  Mayflower  group  and  work 
wherever  he  thought  it  to  the  most  advan- 
tage; that  $4  was  agreed  upon  as  the  price 
to  be  paid  for  such  work;  that  he  com- 
menced work  on  January  15,  1907,  and  quit 
on  May  10,  1907.  C.  H.  Dennison  testified 
that  in  January,  1907,  he  was  superintend- 
ent of  the  Iron  Springs  Mining  Company; 
that  Oscar  Olsen  was  assistant  during  1906 
and  1907.  "I  notified  Olsen  to  have  some- 
one do  the  assessment  work  on  the  Hilden- 
brand property.  ...  It  was  in  Decem- 
ber, 1006.  I  do  not  mean  to  be  understood 
as  saying  that  when  I  gave  my  orders  to 
Mr.  Olsen  to  have  some  work  done  on  the 
Hildenbrand  property,  that  I  was  acting  in 
the  capacity  of  the  superintendent  of  the 
Iron  Springs  Mining  Company.  I  do  not 
mean  to  state  here  and  have  this  court  con- 
strue that  when  I  ordered  this  work  done 
that  I  did  it  on  behalf  of  the  Iron  Springs 
Company.  ...  As  a  matter  of  fact,  the 
Iron  Springs  Mining  Company  never  did 
have  any  interest  in  the  Hildenbrand  prop- 
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erty.  It  never  did  authorize  me  as  super- 
intendent to  have  any  work  done  on  it  as 
superintendent."  This  was  all  the  evidence 
given  at  the  trial  with  reference  to  the 
plaintiff's  employment  by  the  defendant  at 
and  prior  to  the  time  the  plaintiff  com- 
menced labor  on  the  Mayfiower  mine,  to  re- 
cover for  which  this  action  was  brought. 
Hildenbrand,  the  defendant,  was  a  resident 
of  Iowa,  and  had  no  personal  conversation 
with  the  plaintiff  with  reference  to  this 
labor.  It  will  thus  be  seen  from  this  evi- 
dence that  the  plaintiff  was  not  employed  by 
the  defendant  to  do  this  work,  or  by  anyone 
who  had  any  authority  to  employ  the  plain- 
tiff. Neither  Olsen  nor  Dennison,  as  it  ap- 
pears from  this  evidence,  had  any  authority 
to  put  the  plaintiff  to  work  upon  the  May- 
flower group  of  mines  at  the  time  plaintiff 
claims  to  have  commenced  labor  thereon. 
On  February  17,  1907,  and  a  little  more 
than  a  month  after  plaintiff  testifies  he  com- 
menced working  on  the  Mayflower  group  of 
mines,  he  wrote  a  letter  to  the  defendant,  in 
which  he  states: 

You  will  perhaps  be  a  little  surprised  to 
get  a  letter  from  me,  but  as  they  have  put 
me  to  work  on  your  property,  with  instruc- 
tions to  try  and  find  the  ledge  in  place,  and 
to  do  the  work  where  I  thought  best.  Now 
it  seems  to  me  that  the  best  place  to  work 
would  be  to  sink  on  that  wall,  and  get  the 
course  of  it,  and  then,  when  the  snow  gets 
off,  try  and  trace  it  down  the  hill  a  ways, 
perhaps  down  about  where  the  trail  goes 
along;  then  there  would  be  a  chance  to  get  a 
good  depth  on  it.  What  would  be  your 
idea?  You  are  better  acquainted  with  the 
surface  than  I  am;  just  now  I  am  working 
on  a  crosscut  to  the  wall,  when  I  get  to  it 
I  calculate  to  sink;  would  like  to  hear  from 
you  soon.  Yours  truly, 

John  Findlay. 

It  will  thus  be  seen  that  this  letter  does 
not  disclose  by  whom  the  plaintiff  was  em- 
ployed, but  he  anticipates  that  the  defend- 
ant, no  doubt,  will  be  surprised  because  he 
is  working  upon  the  Mayfiower  group  of 
mines;  and  there  is  no  intimation  that  such 
labor  is  for  the  purpose  of  doing  assessment 
work  or  holding  the  property,  or  that  it  is 
necessary  to  do  such  work;  but  the  letter 
seems  to  be  of  a  nature  to  indicate  that 
someone  had  put  the  plaintiff  to  work  for 
the  sole  purpose  of  finding  the  ledge,  or  that 
the  work  was  of  a  prospecting  character. 
On  February  28th  the  defendant  answers 
plaintiff's  letter  of  February  17th,  in  which 
the  defendant  writes:  "I  received  your  let- 
ter and  seen  that  you  was  going  to  work. 
I  was  down  town  and  seen  Mr.  Steward  yes- 
terday and  he  says  he  knows  nothing  about 
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you  should  go  to  work  so  who  put  you  to 
work  there.  I  was  general  manager  in  the 
compy  it  would  ben  my  place  to  hire  but  i 
am  out  of  the  Compy  i  got  my  mines  back 
again,  now  if  you  don  any  work  so  you  get 
Your  money  from  the  one  that  put  you  to 
work  I  dont  need  to  do  any  more  work  the 
patend  was  so  neer  as  the  plates  went  up  in 
december  some  time  as  Harris  and  Smith  of 
Weiser  wrote  me  that  they  would  see  to  it 
that  the  p  lades  would  be  there  in  time. 
Xow  if  you  are  working  then  you  better 
quit  because  i  dont  haf  to  work  on  my 
mines."  From  this  letter  it  clearly  indi- 
cates that  the  defendant  does  not  ratify  or 
indorse  any  employment  of  the  plaintiff  to 
do  such  work,  and  that  the  plaintiff  must 
look  to  someone  else  for  his  pay.  On  March 
12,  1907,  the  plaintiff  wrote  to  Harris  & 
Smith  of  Weiser,  stating  that  he  had  been 
working  on  Chris  Hildenbrand's  property 
for  Dennison,  and  had  received  orders  to 
quit,  and  stating  that  there  was  not  enough 
work  done  to  hold  the  property  for  last 
year,  and  no  plat  of  survey  posted;  that 
the  property  would  be  open  to  relocation, 
and  that  he  would  hold  it  until  he  heard 
from  Harris  k  Smith,  as  Hildenbrand's  at- 
torneys. Thus,  up  to  this  time  it  must  be 
conceded  that  the  plaintiff  had  no  authori- 
zation from  the  defendant  to  perform  any 
labor,  or  authority  from  anyone  who  was 
the  agent  of  Hildenbrand  to  have  such  work 
done. 

On  March  18th  Hildenbrand  wrote  the 
plaintiff  again,  in  which  letter  he  states 
that  he  would  tell  Harris  &  Smith,  his  law- 
yers, to  send  to  Findlay  the  plats  for  him  to 
post,  and  that  he  would  pay  for  the  same, 
and  in  which  he  uses  this  language:  "You 
said  in  your  letter  who  put  you  to  work  on 
my  property,  if  the  iron  spring  compy  put 
you  to  work  then  i  will  pay  you.  Now  let 
me  know  by  return  mail  what  you  do."  Up- 
on the  language  quoted  from  this  letter,  it 
is  the  contention  of  the  respondent  that 
Hildenbrand  ratified  the  employment  of 
Findlay,  and  agreed  to  pay  him  for  such 
work.  Reading  this  language  in  connection 
with  the  testimony  of  Dennison  and  Find- 
lay, it  clearly  appears  that  the  Iron  Springs 
Company  did  not  put  Findlay  to  work  upon 
the  Hildenbrand  property.  Dennison  spe- 
cifically states  that  ''I  do  not  mean  to 
state  here  and  have  this  court  construe  that 
when  1  ordered  this  work  done  that  I  did 
it  on  behalf  of  the  Iron  Springs  Company. 
...  As  a  matter  of  fact,  the  Iron 
Springs  Mining  Company  never  did  have 
any  interest  in  the  Hildenbrand  property. 
It  never  did  authorize  me  as  superintend- 
ent to  have  any  work  done  on  its  as  super- 
^9  I.,RA.(N.S.) 


intendent."  The  only  conclusion  that  can 
be  drawn  from  the  evidence  is  that  Findlay 
was  put  to  work  by  Dennison,  and  not  by 
the  Iron  Springs  Mining  Company.  Find- 
lay states  in  his  letter  to  Harris  &  Smith: 
"As  I  have  been  working  on  Chris  Hilden- 
brand's  property  for  C.  H.  Dennison,  and 
have  got  orders  to  quit."  Evidently,  in  this 
letter  Mr.Findlay  states  the  facts  that  he 
was  working  for  C.  II.  Dennison,  and  that 
he  received  orders  to  quit  from  Mr.  Hilden- 
brand as  soon  as  Hildenbrand  was  advised 
of  the  fact  that  he  was  working  on  his  prop- 
erty. 

We  are  unable  to  construe  the  language 
used  in  the  letter  of  Hildenbrand  on  March 
18th  into  a  ratification  or  approval  of  the 
work  Findlay  may  have  done  upon  the  order 
of  Dennison,  or  that  it  in  any  way  obligated 
Hildenbrand  to  pay  for  such  work.  On 
March  23,  1907,  Findlay  wrote  the  defend- 
ant again,  in  which  he  says:  "Your  letter 
of  the  18th  received  to-day.  J.  E.  Stewart 
wrote  me  after  you  talked  with  him,  he  told 
me  to  quit  work.  Denison  is  the  one  that 
put  me  to  work,  or  rather  Oscar  Olson  by 
Denison's  orders.  I  did  not  want  to  leave 
here  when  I  got  the  letter  from  Stewart, 
because  I  thought  your  claims  were  liabled 
to  jumped.  They  are  liable  to  yet  unless  I 
stay  here  and  keep  to  work  on  them  till  the 
plats  are  posted.  Now  do  you  want  me  to 
do  this.  If  so,  I  need  some  money,  as  I  have 
not  had  any  pay  since  I  went  to  work  for 
the  Iron  Springs  Company.  I  will  tend  to 
the  plates  if  they  come,  and  keep  to  work 
till  I  hear  from  you  again."  Thus,  at  this 
date,  and  after  the  plaintiff  had  received 
the  letter  of  the  defendant  dated  on  March 
18th,  the  plaintiff  admits  that  Dennison  is 
the  one  who  put  him  to  work,  or  Olsen  upon 
Dennison's  orders;  and  that  he  would  con- 
tinue to  work  until  the  plats  were  posted, 
and  again  asks  if  the  defendant  desired  him 
to  do  this.  On  April  11th  the  defendant 
sent  the  plaintiff  $50,  but  said  nothing 
whatevf^r  about  the  plaintrff  continuing  his 
employment.  On  April  17th  the  plaintiff 
wrote  the  defendant,  admitting  the  receipt 
of  the  $50,  and  says:  "You  dont  say  wheth- 
er you  want  me  to  stay  here  till  the  assess- 
ment work  is  done  or  not.  If  you  do,  I  wish 
you  would  say  where  you  want  the  work 
done."  Thus,  on  April  17th  the  plaintiff 
did  not  contend  that  the  defendant  was  un- 
der any  obligations  by  reason  of  his  em- 
ployment, and  well  recognized  that  his  em- 
ployment by  the  defendant  was  in  doubt, 
and  inquired  again  whether  the  defendant 
desired  him  to  remain  and  continue  the 
work.  On  May  1,  1907,  the  defendant  wrote 
the  plaintiff  again,  in  which  he  stated  to 
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him:  **i  think  there  is  enough  work  don 
for  last  year  and  for  this  year  i  dont  need 
to  work  for  this  year  yet;  as  last  year  i  bad 
two  men  working  at  the  Mary  and  the  over 
and  if  you  den  as  mutch  work  as  you  say 
then  there  is  more  than  what  is  nesery  to 
be  don;  as  soon  as  the  road  is  open  then  i 
will  be  out  there  and  i  will  setled  with  you." 
It  will  thus  be  seen  that  by  this  letter  the 
defendant  again  notifies  the  plaintiff  that 
lie  does  not  desire  him  to  perform  labor  on 
his  property,  but  that  he  would  pay  him 
for  what  he  had  done. 

On  May  27th,  and  after  the  plaintiff 
claims  to  have  ceased  work,  he  received  an- 
other letter  from  the  defendant,  in  which 
the  defendant  says:  "I  received  your  let- 
ter and  seen  that  you  wont  the  money  i 
wrote  to  you  in  April  and  told  you  to  sent 
me  the  bill  and  then  it  was  $200  $71  dollars 
and  now  you  wont  more  how  dose  that  come 
1  did  not  tell  you  to  do  aney  more  work  so 
how  can  you  rase  more  i  will  be  there  as 
soon  as  the  roads  are  open  and  when  i  get 
there  i  reco'-^d  the  work  my  self  and  if  you 
wont  to  leave  before  i  get  there  then  i  can 
leve  the  money  by  Barton  in  Weiser,  when 
i  get  there  then  i  wont  to  see  who  put  you 
to  work.  I  sold  the  mines  middle  of  Oct  to 
steawart  and  in  Febery  i  bought  my  mines 
back  again  and  if  he  put  you  to  work  then 
i  see  when  i  get  there  that  he  will  pay  you 
to  it  is  his  place  to  pay  you.  Howard  Den- 
ncs  had  no  wright  to  put  you  to  work  on  my 
property  they  got  to  ask  me  first."  On  No- 
vember 24,  1907,  the  defendant  wrote  the 
plaintiff  again,  in  which  he  says:  "I  got 
your  letters  and  seen  that  you  still  wont 
more  money  dident  i  settled  with  your 
agents  one  you  told  you  work  40  days  and 
the  other  you  told  you  worked  50  days  so 
what  more  do  you  wont  i  have  withness  to 
to  that  that  you  told  one  40  and  the  other 
50  and  i  paid  you  $4  a  day  and  that  is  50 
cts  more  then  any  miners  charge  in  that 
part  of  country  why  dident  you  sent  me  the 
check  that  i  left  you  if  it  was  not  enough 
then  wliy  dident  you  make  atech  on  my 
property  then  i  would  like  to  got  you  and 
dennes  and  steawart  i  would  only  like  to 
get  you  3  together  and  then  i  would  find 
out  who  put  you  to  work  and  who  put  you 
to  work  would  pay  you  to;  i  told  you  i 
would  pay  you  as  soon  as  i  receved  the  work 
i  receved  the  work  and  i  payed  you  more 
than  you  ought  to  have." 

This  is  practically  all  of  the  evidence  of- 
fered at  the  trial  with  reference  to  the 
plaintiff's  employment  and  the  defendant's 
knowledge  and  recognition  of  the  same;  and 
upon  this  evidence  the  court  found  that 
?9  L.R.A.(N.S.) 


the  plaintiff  performed  work  and  labor  for 
the  defendant  between  January  9,  1907,  and 
May  10,  1907,  to  the  nimiber  of  eighty-one 
and  one-half  days,  and  that  the  said  defend- 
ant agreed  to  pay  the  plaintiff  for  such  la- 
bor and  services  the  sum  of  $4  per  day.' 
From  the  undisputed  evidence  it  appears 
that  the  defendant  at  all  times  protested 
against  the  plaintiff  performing  work  on 
the  property  of  the  defendant,  and  repeat- 
edly notified  the  plaintiff  of  that  fact,  and 
repeatedly  inquired  of  ■  the  plaintiff  as  to 
who  employed  him,  and  at  no  time  recog- 
nized or  ratified  the  acts  of  either  Dennison 
or  Olsen  in  employing  the  plaintiff.  While 
it  may  be  admitted  that,  in  the  letter  writ- 
ten by  the  defendant  on  March  18th,  the 
defendant  notified  the  plaintiff  that  if  the 
Iron  Springs  Company,  put  him  to  work, 
then  the  defendant  would  pay  him,  yet  the 
undisputed  evidence  shows  that  the  Iron 
Springs  Company  did  not  put  the  plaintiff 
to  work  or  employ  him,  but  that  he  was 
employed  by  Dennison,  not  as  superintend- 
ent of  the  Iron  Springs  Company,  but  sole- 
ly upon  his  own  account,  and  this  employ- 
ment was  in  no  way  ratified  or  approved  by 
the  defendant.  In  every  letter  written  by 
the  defendant  he  certainly  gave  the  plain- 
tiff to  understand  that  the  plaintiff  was  not 
working  for  him,  and  that  he  should  quit 
and  did  all  in  his  power  to  cause  the  plain- 
tiff to  cease  labor  upon  the  defendant's  prop- 
erty, and  that  he  must  look  to  the  party 
who  employed  him  for  his  pay.  The  fact 
that  the  defendant  stated  that,  if  the  Iron 
Springs  Company  put  the  plaintiff  to  work, 
the  defendant  would  pay  him,  cannot  be  con- 
-strued  into  a  ratification  of  a  contract  niade 
by  Dennison  upon  his  own  account,  and  in 
which  Dennison  employed  the  plaintiff  to 
perform  such  work.  A  ratification  of  an 
employment  made  by  the  Iron  Springs  Com- 
pany is  not  a  ratification  of  an  employment 
made  by  Dennison. 

A  ratification  cannot  take  place  without 
full  knowledge  of  all  the  material  facts.  31 
Cyc.  Law  &  Proc.  p.  125.'i;  Bohart  v.  Oberne, 
36  Kan.  284,  13  Pac.  388;  Brown  v.  Rouse, 
104  Cal.  672,  38  Pac.  607:  1  Clark  &  S. 
Agency,  §  106.  The  defendant  at  no  time 
was  informed  of  the  nature  or  character  of 
the  contract  made  between  Olsen  and  the 
plaintiff,  or  in  what  capacity  Olsen  was  act- 
ing at  the  time  such  contract  was  made.  It 
also  appears  that  upon  receipt  of  a  letter 
from  the  plaintiff,  advising  the  defendant 
that  someone  might  jump  his  claim,  and  he 
thought  he  had  better  stay  there  until  the 
plats  were  posted  in  the  proceedings  for  pat- 
ent, the  defendant  sent  him  $50.  This,  how- 
ever, does  not  amount  to  a  ratification  of 
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the  plaintiflTfl  employment,  but  on  the  con- 
trary shows  that  the  defendant  was  intend- 
ing only  to  compensate  the  plaintilf  for 
work  in  and  about  the  posting  of  notices 
and  plats,  and  was  in  no  way  a  payment 
upon  the  contract  made  by  Dennison.  It 
appears  also  that  after  the  termination  of 
the  plaintiff's  work  upon  the  defendant's 
premises,  and  after  the  defendant  had  ex- 
amined the  work  done  by  the  plaintiff,  the 
defendant  paid  him  an  additional  sum  of 
$164.  This  could  not  amount  to  a  ratifica- 
tion of  the  plaintiff's  employment,  but  rath- 
er showed  a  disposition  on  the  part  of  the 
defendant  to  compensate  the  plaintiff  for 
such  labor  as  he  had  done,  notwithstanding 
the  fact  that  it  was  done  without  the  de- 
fendant's authority.  None  of  the  acts  on  the 
part  of  the  defendant  show  that  the  defend- 
ant was  advised  of  the  nature  or  character 
of  the  contract  made  by  Olsen  or  Dennison 
with  the  plaintiff,  or  that  the  defendant  did 
any  act  recognizing  or  ratifying  such  con- 
tract. The  fact  that  a  person  assumes  to  act 
as  agent  in  making  a  contract,,  and  the  per- 
son with  whom  such  contract  is  made  pro- 
ceeds to  a  performance  of  the  same,  under 
protest  from  the  principal,-  and  during  such 
performance  is  advised  and  notified  by  the 
principal  that  such  person  is  not  in  his  em- 
ploy, that  no  one  had  any  authority  to  em- 
ploy him,  and  that  he  does  not  desire  or 
need  his  services,  in  connection  witli  the 
mere  fact  that  after  the  cessation  of  such 
labor,  the  principal  pays  to  such  person  an 
amount  which  he  deems  such  service  is 
worth,  will  not  amount  to  a  ratification  of 
the  contract  made  by  the  person  assuming 
to  act  as  such  agent,  and  will  not  support 
an  action  based  upon  such  contract,  upon 
the  ground  that  the  contract  was  ratified. 

We  have  carefully  examined  the  evidence 
in  this  case,  and  are  unable  to  find  any  sub- 
stantial evidence  supporting  the  findings  of 
the  trial  court.  To  our  minds  the  evidence 
conclusively  shows  that  the  plaintiff  was 
never  employed  by  the  defendant,  and  that 
the  defendant  never  ratified  the  employment 
made  by  Olsen  and  Dennison;  that,  in  em- 
ploying the  plaintiff,  Olsen  was  acting  for 
Dennison  alone,  and  not  for  the  defendant 
or  the  Iron  Springs  Company,  and  that  the 
facts  of  this  case  do  not  show  either  an  ex- 
press or  implied  ratification  of  such  employ- 
ment upon  behalf  of  the  defendant. 

The  judgment  is  reversed,  and  the  trial 
court  directed  to  make  findings  in  accord- 
ance with  this  opinion,  and  to  enter  judg- 
ment accordingly.  Costs  awarded  to  the 
appellant. 

Snllivan,  Cb.  J.,  and  Allshie,  J.,  con- 
cur. 
29  L.R.A.(N.8.) 
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II.  A.  SEARLES,  Admr.,  etc.,  of  Harry  C. 
Nutter,  Deceased, 

V. 

>fORTnWES'rERN  MUTUAL  LIFE  IN- 
SURANCE COMPANY  OF  MILWAU- 
KEE,  Appt. 

(—  Iowa,  — ,  120  N.  W.  801.) 

Abatement  ~-  suit  In  other  state  -«  In- 
surance policy. 

1.  An  insurance  company  cannot  abate 
an  action  to  recover  the  amount  due  on  a 
life  policy  because  it  was  assigned  to  a 
nonresident  who  has  brought  suit  upon  it 
in  the  state  of  his  residence,  although  he 
cannot  be  made  a  party  to  tlie  action,  if  the 
assignment  is  alleged  to  have  been  void 
for  want  of  capacity  to  make  it. 

Insurance  —  assignment  of  policy  — 
mental  capacity. 

2.  An  assignment  of  an  insurance  policy 
by  one  who,  by  a  long-existing  habit  of 
using  intoxicating  liquor  to  excess,  has  per- 
manently impaired  his  mental  faculties  to 
such  an  extent  tliat  he  could  not  act  ra- 
tionally, is  invalid,  although,  at  the  time 
of  making  the  assignment,  he  is  not  in- 
toxicated and  does  not  manifest  any  aber- 
ration. 

Witness »  opinion  as  to  capacity. 

3.  Witnesses  may  express  their  opinions 
as  to  whether  or  not  one  making  an  assign- 
ment of  an  insurance  policy  was  capable  of 
transacting  business  at  and  prior  to  the 
time  when  the  assignment  was  made. 

Appeal  —  erroneous  instructions  —  non- 
prejudicial error. 

4.  A  judgment  will  not  be  reversed  on  ac- 
count of  general  statements  in  an  instruc- 
tion which  might  under  some  circumstances 
have  been  prejudicially  erroneous,  if  the 
issue  was  submitted  to  the  jury  in  such  a 
manner  that  they  could  not  have  misunder- 
stood the  law  applicable  thereto. 

(June  16,  1910.) 

Note,  —  Abatement  of  action  on  insuV' 
ance  policy  hy  reason  of  pendency  of 
action  in  foreign  jurisdiction  on  the 
policy. 

The  pendency  of  a  suit  in  one  state  up- 
on a  policy  of  insurance  is  generally  held 
not  to  constitute  a  ground  of  abatement  in 
another  suit  upon  the  policy  brought  in  an- 
other state. 

Thus,  the  pendency  of  a  trustee  proceed- 
ing in  one  state,  in  which  the  insurer  is 
sought  to  be  held  as  trustee,  is  not  a  ground 
of  abatement  of  a  suit  on  the  policy  oy  the 
insured  in  another  state  where  he  resides. 
Douglass  V.  Phenix  Ins.  Co.  138  N.  Y.  209, 
20  L.R.A.  118,  34  Am.  St.  Rep.  448,  83  N. 
E.  938.  The  court  said:  "We  are  of  opin- 
ion that  the  answer  demurred  to  was  in- 
sufficient in  law  to  stay  t'  ?,  further  prose- 
cution  of   this   action.     The   right   of   the 
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APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Polk  County  in 
plaintifT's  favor  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a 
certain  policy  of  life  insurance.     Affirmed. 

Statement  by  McCIain,  J.: 

Action  to  recover  on  a  policy  of  life  in- 
surance. The  issue  raised  by  the  defendant 
was  as  to  the  ownership  of  the  policy  at 
the  time  of  the  death  of  the  insured.  There 
was  a  verdict  for  the  plaintiff,  and  from 
judgment  thereon  the  defendant  appeals. 
Affirmed. 

Messrs.  Guernsey,   Parker,   &  Miller, 

for  appellant: 

Plaintiff  having  refused  to  intervene  in 
tbvJ  courts  of  Connecticut  in  the  suit  of 
C.  E.  Shepard  &  Company,  Incorporated, 
against  the  defendant  herein,  and  having  re- 
fused to  assume  on  its  behalf  and  in  its 
name  the  defense  in  that  suit,  and  having 
failed  to  set  aside  the  formal  assignment 
of  the  policy  in  any  direct  proceeding 
against  C.  E.  Shepard  &  Company,  Incor- 
porated,   cannot   now    lawfully    proceed    to 


judgment  against  defendant,  not  having 
made  C.  E.  Shepard  &  Company,  Incorpo- 
rated, a  party  herein,  so  as  to  bind  the 
Shepard  Company  by  the  present  action. 
Miller  v.  Mahaffy,  45  Iowa  289;  Litchfield 
v.  Polk  County,  18  Iowa,  70;  Fowler  v. 
Doyle,  16  Iowa,  534;  Stroup  v.  Bridger,  124 
Iowa,  401,  100  N.  W.  113;  Kennedy  v. 
Moore,  91  Iowa,  39,  58  N.  W.  1066;  15  Enc. 
PI.  &  Pr.  p.  615;  Jessup  v.  Illinois  C.  Co.  36 
Fed.  738;  Mahr  v.  Norwich  Union  F.  Ins. 
Soc.  127  N.  Y.  461,  28  N.  E.  391;  Gray  v. 
Schenck,  4  N.  Y.  460;  Decatur  County  v. 
Bright,  67  Iowa,  724,  11  N.  W.  653;  Col- 
lins  Mfg.  Co.  V.  Ferguson,  64  Fed.  721; 
ConoUy  v.  Wells,  33  Fed.  205;  Disbrow  v. 
Creamery  Package  Mfg.  Co.  104  Minn.  17, 
115  N.  W.  751;  Donovan  v.  Campion,  29  C. 
C.  A.  30,  56  U.  S.  App.  388,  85  Fed.  71; 
Blanchard  v.  Bigelow,  109  Fed.  275;  1897 
Code,  §§  3424-3426,  3561,  3566. 

The  verdict  of  the  jury  is  contrary  to  the 
evidence,  and  is  not  sustained  by  sufficient 
evidence,  because  deceased  was  enjoying  an 
interval  of  freedom  from  the  influence  of 
liquor  at  the  time  the  assignment  of  the 
policy  was  made. 


plaintiff  to  prosecute  his  action  in  the  courts 
of  his  own  state  cannot  be  defeated  by  the 
pendency  of  attachment  proceedings  in  an- 
other jurisdiction  by  a  creditor  there,  to 
reach  the  debt  owing  to  the  plaintiff  by  the 
defendant,  where  the  only  claim  of  juris- 
diction by  the  foreign  court  rests  upon  stat- 
utory authority  to  seize  the  debt  by  and 
through  process  proceedings  against  the 
agent  of  a  corporation  of  this  state,  which 
owes  the  debt,  but  which  has  an  agent  in 
the  state  where  the  seizure  is  made.  The 
pendency  of  a  suit  in  personam  in  one  state 
is  not,  according  to  the  general  rule,  plead- 
able in  abatement  of  a  suit  subsequently 
commenced  in  another  state,  between  the 
same  parties,  on  the  same  cause  of  action, 
although  tlie  courts  of  the  state  where  the 
prior  suit  is  pending  had  complete  juris- 
diction. The  court  on  application  may,  in 
its  discretion,  grant  a  continuance  by  rea- 
son of  the  pendency  of  the  flrst  action,  and 
a  judgment  once  obtained  in  one  of  the  ac- 
tions would,  on  application  of  the  court,  be 
allowed  to  be  set  up  in  bar  of  the  further 
prosecution  of  the  other.  But  the  pendency 
of  an  action  in  another  state,  between  the 
same  parties  and  for  the  same  cause,  does 
not,  according  to  the  general  rule,  abate  the 
second  suit." 

And  in  Merrill  v.  New  England  Mut.  L. 
Ins.  Co.  103  Mass.  245,  4  Am.  Rep.  548, 
it  was  held  that  an  action  on  a  policy  in 
one  state,  by  an  ancillary  administrator 
who  also  represented  the  interest  and  rights 
of  the  pledgee  of  the  policy,  was  not  de- 
feated by  the  pendency  of  a  suit  brought 
in  another  state  by  an  administrator  ap- 
pointed there. 

And  where  a  suit  on  a  policy  is  brouj?ht 
in  one  state  bv  an  administrator  of  the  in- 
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sured,  the  subsequent  commencement  of  an 
action  in  another  state  on  the  policy,  by  an 
ancillary  administrator,  is  no  defense  there- 
to. Steele  v.  Connecticut  General  L.  Ins. 
Co.  31  App.  Div.  389,  52  N.  Y.  Supp.  373, 
affirmed  m  160  N.  Y.  703,  67  N.  E.   1125. 

And  the  pendency  of  garnishment  proceed- 
ings against  the  insurer  in  one  state  will 
not  abate  an  action  upon  the  policy  in 
another  state,  where  the  debt  has  no  situs 
there  to  sustain  the  garnishment  proceed- 
ings. Strause  v.  ^tna  F.  Ins.  Co.  126  N. 
C.  223,  48  L.R.A.  452,  35  S.  E.  471. 

And  it  was  held  in  Morgan  v.  Mutual  L. 
Ins.  Co.  189  N.  Y.  447,  82  N.  E.  438,  that 
an  assignee  of  an  insurance  policy  might 
maintain  an  action  thereon  in  one  state  by 
serving  by  publication  nonresident  benefi- 
ciaries who  had  instituted  a  suit  asserting 
a  conflicting  claim  in  another  state. 

So,  in  Moore  v.  Maryland  Casualty  Co. 
74  N.  H.  47,  64  Atl.  1099,  it  was  held  that 
the  pendency  of  a  prior  suit  in  anotiier 
state  was  not  pleadable  in  abatement,  but 
that,  the  pendency  being  suggested,  it  was 
discretionary  with  the  court  to  direct  that 
the  action  be  continued,  to  await  the  final 
disposition  of  the  suit  pending  in  such  oth- 
er state. 

But  it  was  held  in  Sulz  v.  Mutual  Re- 
serve Fund  Life  Asso.  145  N.  Y.  563,  28 
L.R.A.  379,  40  N.  E.  242,  where  an  action 
on  a  policy  was  brought  in  one  state  by  an 
ancillary  administrator,  that  the  pendency 
of  a  suit  on  the  policy  brought  by  the  dom- 
iciliary administrator  in  another  state,  prior 
to  the  institution  of  the  ancillary  adminis- 
trator's action,  would,  on  the  principle  of 
comity,  defeat  the  latter's  action. 

And  the  pendency  of  garnishment  proceed- 
ings  in  one  state  by  creditors  of  the  In- 
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0>rbit  T.  Smith,  7  Iowa,  65,  71  Am.  Dec. 
431;  Kirsher  v.  Kirsher,  120  Iowa,  341,  94 
N.  W.  846;  Bever  v.  Spangler,  93  Iowa,  601, 
61  N.  W.  1072;  Kuhlman  v.  Wieben,  329 
Iowa,  190,  2  L.R.A.(N.S.)  666,  105  N.  W. 
445;  Munson  v.  Fobs,  55  Iowa,  300,  7  N.  W. 
594;  Willcox  v.  Jackson,  51  Iowa,  208,  1 
N.  W.  613;  Merchants'  Nat.  Bank  v.  Soesbe, 
138  Iowa,  354,  116  N.  W.  123;  Nowlen  v. 
Nowlen,  122  Iowa,  546,  98  N.  W.  383 ;  Boyer 
▼.  Berryman,  123  Ind.  451,  24  N.  E.  249; 
Burnham  v.  Kidwell,  113  111.  429;  Scanlan 
V.  Cobb,  85  111.  298;  Elwood  v.  O'Brien,  105 
Iowa,  239,  74  N.  W.  740;  Reese  v.  Shutte, 
133  Iowa,  681,  108  N.  XV.  525;  Swartwood 
▼.  Chance,  131  Iowa,  714,  109  N.  W.  297; 
Fehr  ▼.  Edwards,  129  Iowa,  61,  105  N.  W. 
349. 

Allowing  witnesses  on  behalf  of  the  plain- 
tiff to  testify  that  in  their  opinion  Nutter 
was,  at  divers  times,  "incompetent  to  trans- 
act ordinary  business,"  invaded  the  prov- 
ince of  the  jury. 

Pelamourges  v.  Clark,  9  Iowa,  1;  Betts 
T.  Betts,  113  Iowa,  111,  84  N.  W.  976. 

Since  the  plaintiff  wholly  failed  to  estab- 
lish   his   ownership    of,    control   over,    and 


right  to,  the  chose  in  action  evidenced  by 
the  insurance  policy  which  was  issued  by 
defendant  to  Harry  C.  Nutter,  the  suit  must 
fail. 

Steele  v.  Gatlin,  115  Ga.  929,  59  L.R.A. 
129,  42  S.  E.  253;  Ionia  County  Sav.  Bank 
V.  McLean,  84  Mich.  625,  48  N.  W.  159. 

Messrs.  Bowen  &  Alberson,  for  appel- 
lee: 

A  status  once  established  will  be  pre- 
sumed to  continue  until  shown  to  have  been 
changed. 

Sigler  V.  Murphy,  107  Iowa,  128,  77  N. 
W.  577;  Re  Colton,  129  Iowa,  542,  105  N. 
W.  1008;  State  v.  Jones,  64  Iowa,  360,  17 
N.  W.  911,  20  N.  W.  470. 

A  plea  in  abatement  for  nonjoinder  of 
parties  defendants  which  fails  to  show  that 
the  persons  not  joined  are  living  and  sub* 
ject  to  the  process  of  the  court,  thus  giv- 
ing a  better  petition,  is  bad. 

Boseker  v.  Chamberlain,  160  Ind.  114,  66 
N.  E.  448. 

As  the  plaintiff  claimed  under  the  orig- 
inal policy,  it  was  not  necessary  to  make 
a  person  claiming  under  the  alleged  assign- 
ment a  party  to  the  action. 


sured,  against  an  insurer,  in  which  the  as- 
signee of  the  insured  appeared,  is  ground  for 
abating  a  subsequent  action  on  the  policy 
brought  in  another  state  by  such  a^ssignee, 
where  the  insurer,  although  a  foreign  cor- 
poration, was  liable  to  garnishment  in  the 
first  state.  German  Bank  v.  American  F. 
Ins.  Co.  83  Iowa,  491,  32  Am.  St.  Rep.  316, 
50  N.  W.  63. 

The  rule  that  the  pendency  of  a  suit  in 
a  foreign  jurisdiction  will  not  ordinarily 
constitute  a  ground  of  abatement  of  a  suit 
in  a  domestic  court  is  also  applied  in  cases 
where  one  action  is  pending  in  a  state  court 
and  another  in  a  Federal  court. 

Thus,  the  fact  that  a  suit  is  pending  in 
equity  against  an  insurance  company,  by  the 
wife  of  the  assignor  of  a  policy,  in  which 
she  alleges  that  the  assignment  of  the  pol- 
icy was  without  her  consent,  and  that  she 
did  not  act  freely,  does  not  authorize  the 
abatement  of  an  action  on  the  policy  in  the 
Federal  courts  brought  by  the  assignee,  nor 
will  it  authorize  an  injunction  against  the 
assignee's  proceeding  with  his  action.  Mu- 
tual L.  Ins.  Co.  v.  Brune  (Mutual  L.  Ins. 
Co.  T.  Harris)  96  U.  S.  588,  24  L.  ed.  737. 
The  eourt  here  said:  "This,  we  think,  was 
not  sufficient  to  justify  the  injunction  from 
which  the  appellant  prayed.  At  law,  the 
pendency  of  a  former  action  between  the 
same  parties  for  the  same  cause  is  plead- 
able in  abatement  to  a  second  action,  be- 
cause the  latter  is  regarded  as  vexatious. 
But  the  former  action  must  be  in  a  domes- 
tie  court;  that  is,  in  a  court  of  the  state 
in  which  the  second  action  has  been  brought. 
.  .  .  The  rule  in  equity  is  analogous  to 
the  rule  at  law.  .  .  If,  then,  a  bill  in 
equity  pending  in  a  foreign  jurisdiction  has 
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no  effect  upon  an  action  at  law  for  the  same 
cause  in  a  dome:9tic  forum,  even  when 
pleaded  in  abatement;  if,  still  more,  it  has 
no  effect  when  pleaded  to  another  bill  in 
equity,  as  the  authorities  show, — it  is  im- 
possible to  see  how  it  can  be  a  basis  for  an 
injunction  against  prosecuting  a  suit  at 
law.  It  follows  that  the  refusal  of  an  in- 
junction by  the  circuit  court  was  not  er- 
roneous." 

So,  the  pendency  in  the  state  court  of  a 
suit  for  the  reformation  of  an  ins\irance 
policy  constitutes  no  ground  for  the  abate- 
ment of  an  action  on  the  policy  brought  in 
the  Federal  court.  Wilcox  &  G.  Guano 
Co.  V.  Phoenix  Ins.  Co.  61  Fed.  199. 

So,  in  an  action  in  the  Federal  court  to 
recover  for  a  loss  on  a  fire  insurance  pol- 
icy, the  fact  that  the  insurance  company 
has  been  summoned  in  the  state  courts  as 
garnishee  of  the  insured  is  not  available  as 
a  plea  in  abatement,  although  a  continu- 
ance should  be  granted  ex  comitate,  so  that 
the  plaintiffs  in  the  foreign  actions  may 
have  an  opportunity  to  make  their  attach- 
ments available.  Lynch  v.  Hartford  F.  Ins. 
Co.  17  Fed.  627. 

But  it  was  held  in  Smith  v.  Atlantic  Mut. 
F.  Ins.  Co.  22  N.  H.  21,  that  a  plea  in  abate- 
ment to  an  action  in  the  state  court  on  a 
policy  of  insurance,  that  another  action 
was  pending  for  the  same  cause  between 
the  same  parties  in  the  circuit  court  of  the 
United  States,  was  good,  since  such  court 
was  not  to  be  regarded  as  a  foreign  juris- 
diction. 

For  a  note  on  Pendency  of  actions  in  both 
state  and  Federal  courts  sitting  in  the  same 
state,  see  Willson  v.  Milliken,  42  L.R.A. 
449.  J.  T.  W. 
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Kelly  V.  Norwich  F.  Ina.  Co.  82  Iowa,  137, 
47  N.  W.  986;  New  York  L.  Ins.  Co.  v. 
Smith,  14  C.  C.  A.  635,  29  U.  S.  App.  220, 
67  Fed.  694;  Busse  v.  Schaeifer,  128  Iowa, 
339,  103  N.  W.  947. 

This  was  an  action  at  law,  and  there  is 
a  difference  as  to  the  necessity  of  making 
persons  claiming  an  interest  in  the  subject- 
matter  parties  in  suits  at  law  and  in  suits 
in  equity. 

New  York  L.  Ins.  Co.  v.  Smith,  supra; 
Donovan  v.  Campion,  29  C.  C.  A.  30,  66 
U.  S.  App.  388,  85  Fed.  71;  Mahr  v.  Nor- 
wich Union  F.  Ins.  Soc.  127  N.  Y.  452,  28 
N.  E.  391. 

If  the  mental  powers  of  a  contracting 
person  are  so  deteriorated  that  he  is  in' 
capable  of  understanding  the  nature  and 
consequences  of  his  act,  the  contract  is 
invalid  for  lack  of  capacity  on  the  part  of 
such  person. 

Nowlen  v.  Nowlen,  122  Iowa,  641,  98  N. 
VV.  383;  El  wood  v.  O'Brien,  105  Iowa,  239, 
74  N.  W.  740;  Mann  v.  Keene  Guaranty 
Sav.  Bank,  29  C.  C.  A.  547,  57  U.  S.  App. 
654,  86  Fed.  51 ;  Wright  v.  Jackson,  59  Wis. 
569,  18  N.  W.  486;  Burnham  v.  Mitchell, 
34  Wis.  117. 

The  defendant  in  this  cause  never  hav- 
ing paid  the  assignee  or  parted  with  any 
money  under  the  policy  in  question,  and 
never  having  relied  upon  the  act  of  the 
assignor,  plaintiff's  decedent,  to  its  pre- 
judice, the  necessary  elements  of  an  estop- 
pel are  lacking. 

Auchampaugh  ▼.  Schmidt,  77  Iowa,  13, 
41  N.  W.  472;  Dohms  v.  Mann,  ^6  Iowa, 
723,  39. N.  W.  823;  Eikenberry  v.  Edwards, 
67  Iowa,  20,  24  N.  W.  570;  Brewer  v. 
Boston  &  W.  R.  Corp.  6  Met  482,  39  Am. 
Dee.  694;  Davis  v.  Davis,  26  Cal.  38,  85 
Am.  Dec.  157;  11  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  436. 

The  evidence  created  a  question  for  the 
jury. 

Citizens'  Nat.  Bank  v.  Gardner  (Iowa) 
125  N.  W.  161. 

McClain,  J.,  delivered  the  opinion  of 
the  court: 

In  March,  .1887,  the  defendant  issued 
to  Harry  C.  Nutter,  plaintiff's  intestate,  a 
policy  of  life  insurance  in  the  sum. of  $1,000, 
payable  to  his  legal  representatives.  In 
September,  1906,  said  Nutter  died  at  Kan- 
sas City,  Missouri,  to  which  place  he  had 
removed  in  March  preceding  from  Des 
Moines,  where  he  resided  at  the  time  of 
the  issuance  of  the  policy  and  thereafter 
until  such  removal.  Soon  after  removing 
to  Kansas  City,  Nutter  negotiated  a  sale 
of  this  policy  to  C.  E.  Shepard  &  Company, 
incorporated,  of  Hartford,  Connecticut,  re- 
ceiving in  consideration  therefor  the  sum 
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of  $410,  and  executing  a  formal  assignment. 
The  business  of  Shepard  &  Company  was 
to  deal  in  policies  of  insurance.  The  de- 
fendant admitted  liability  under  the  policy, 
in  thip  action  brought  thereon  by  plaintiff, 
as  Nutter's  administrator,  but  averred  the 
assignment  to  Shepard  k  Company,  and 
the  institution  by  that  company  of  a  suit 
on  the  policy  in  a  tourt  of  Connecticut, 
which  suit  was  still  pending,  and  that  it 
had  requested  plaintiff  to  appear  in  said 
suit  and  interpose  any  claim  that  he  might 
have  as  administrator  to  the  proceeds  of 
Kuch  policy,  which  request  the  plaintiff 
declined  to  comply  -  with.  And  defendant 
further  alleged  that  there  was  a  defect  of 
parties  in  this  case  on  account  of  the  failure 
to  make  Shepard  &,  Company  a  party  there- 
to, wliich  defect  rendered  further  proceed- 
ings in  this  case  illegal.  The  plaintiff 
replied,  alleging  that  the  assignment  was 
made  in  Missouri,  and  was  void  uiider  the 
laws  of  that  state,  because  the  assignee 
had  no  insurable  interest  in  the  life  of  the 
insured,  and  also  that,  at  the  time  of  the 
execution  of  the  said  assignment,  said  Nut- 
ter was  of  unsound  mind,  and  in  such  a 
state  of  mental  derangement  as  to  be  un- 
able to  understand  the  nature  of  said  trans- 
action or  the  effect  thereof.  The  court  over- 
ruled defendant's  motion  to  strike  from 
plaintiff's  reply  the  allegations  as  to  the 
invalidity  of  the  assignment  under  the  laws 
of  Missouri,  but,  on  final  submission  of  the 
case  to  tlie  jury,  did  not  leave  to  them  any 
issue  of  fact  to  be  determined  under  those 
allegations  of  the  reply,  and  the  sufficiency 
of  such  allegations  need  not  now  be  con- 
sidered. We  have  for  determination  of  this 
appeal  therefore  substantially  two  ques- 
tions: First,  should  the  plaintiff  have  been 
denied  relief  on  account  of  the  failure  to 
make  Shepard  &,  Company  a  party  defendant 
in  the  case?  and,  second,  was  the  issue  as 
to  Nutter's  mental  incapacity  at  the  time 
of  the  assignment  of  the  policy  supported 
by  sufficient  evidence  to  justify  its  submis- 
sion to  the  jury,  and  was  this  issue  sub- 
mitted without  substantial  error? 

1.  The  question  as  to  whether  the  action 
could  be  maintained  by  plaintiff,  conceding 
that  a  formal  assignment  of  the  policy  to 
Shepard  &.  Company  had  actually  been  made 
before  Nutter's  death,  without  making  such 
assignee  a  party  to  the  action,  was  raised  by 
allegations  in  the  answer  which  amounted 
practically  to  a  plea  in  abatement,  and  the 
contention  for  appellant  in  this  respect  is 
that,  after  it  was  alleged  and  in  effect  con- 
ceded that  an  assignment  valid  in  form  and 
effective,  if  Nutter  had  sufficient  mental 
capacity  to  make  it,  had  been  made,  plaintiff 
could  not  proceed  in  the  action  until  Shep- 
ard &  Company  had  been  brought  in,  so 
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iiat  the  judgment  would  be  binding  upon 
uch  assignee.  As  Shepard  &  Company  was 
nonresident  of  this  state,  it  is  apparent 
iftt  the  plaintiff  could  not  make  such  as- 
gnee  a  party,  and  the  practical  result  of 
ipellant's  contention  would  be  that  a  suit 
1  this  state  could  not  be  maintained  by 
iitttiff  on  the  policy,  even  though  plain- 
ff  was  able  to  show  to  the  satisfaction  of 
«  jury  that  the  assignment  was  invalid 
I  account  of  Nutter's  want  of  capacity  to 
ecute  it;  and  that  plaintifiTs  only  ef- 
itiYe  method  of  procedure  would  be  to 
terrene  in  the  action  alleged  to  have  been 
ought  by  Shepard  &  Company  in  Con- 
etieut.  This  proposition  of  law  is,  we 
ink,  unsound,  for  reasons  which  may  be 
ry  briefly  pointed  out. 
rhis  is  an  action  at  law,  and  as  between 
lintiff  and  defendant  is  properly  brought 
this  state.  No  action  is  pending  else- 
ere  to  which  plaintiff  is  a  party  that  can 
pleaded  in  abatement  of  the  present  ac- 
n,  for  plaintiff  has  not  subjected  his 
fat  of  action  to  adjudication  in  any  other 
til  The  rule  as  to  necessary  parties,  re- 
ring  that  all  parties  whose  interests  are 
olTed  in  the  matters  to  be  adjudicated 
it  be  brought  in,  has  application  only  in 
eeedings  in  equity  where  the  plaintiff  is 
ing  some  relief  to  which  he  is  not  en- 
ed,  unless  he  can  make  the  decree  bind- 
on  those  who  are  to  be  necessarily  af- 
^  by  it  The  cases  relied  upon  for  ap- 
lant  are  all  of  that  character.  See  Miller 
klabaffy,  45  Iowa,  289 ;  Mahr  v.  Norwich 
on  F.  Ins.  Soc.  127  N.  Y.  462,  28  N.  E. 
;  Disbrow  v.  Creamery  Package  Mfg. 
IW  Minn.  17,  115  N.  W.  751;  Donovan 
'ampion,  29  C.  C.  A.  30,  56  U.  S.  App. 
,  85  Fed.  71;  Jessup  v.  Illinois  C.  R. 
(C.  C.)  36  Fed.  735;  Blanchard  v. 
riow  (C.  C.)  109  Fed.  276;  Collins  Mfg. 
T.  Ferguson  (C.  C.)  64  Fed.' 721.  While 
I  true  that  in  this  state  distinctions  be- 
en forms  of  action  are  abolished,  the 
inction  between  "actions  at  law"  and 
i^  in  equity"  remains,  and  we  think 
t  the  question  as  to  when  an  action  at 
ia  to  be  abated  for  want  of  proper  par- 
must  be  determined  by  the  rules  ap- 
»tfe  to  ordinary  proceedings.  It  is  pro- 
^  in  Code,  %  3466,  as  follows:  ''The 
rt  may  determine  any  controversy  be- 
en parties  before  it  when  it  can  be  done 
1^^  prejudice  to  the  rights  of  others, 
^  saving  their  rights;  but  when  a  de- 
nination  of  the  controversy  between  the 
^  before  the  court  cannot  be  made 
^nt  the  presence  of  other  parties,  it 
K  order  them  to  be  brought  in."  It  is 
*r^t  from  this  section  that  the  remedy 
failure  to  bring  in  necessary  parties  is 
i>5  pleading  by  way  of  abatement,  but 
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by  motion  asking  the  court  to  order  such 
parties  to  be  brought'  in.  Stroup  v.  Bridg- 
er,  124  Iowa,  401,  100  N.  W.  113.  It  is 
sufficient  answer  to  appellant's  contention 
that  it  did  not  ask  to  have  Shepard  k  Com- 
pany made  a  party  in  order  that  it  might 
be  bound  by  the  adjudication,  but  interposed 
instead  an  anomalous  answer  by  way  of 
plea  in  abatement  contesting  plaintiff's 
right  to  have  judgment  against  the  defend- 
ant, because  the  determination  of  the  issues 
involved  a  question  in  which  Shepard  & 
Company  might  be  interested.  Even  if  a 
plea  of  abatement  for  defect  of  parties  were 
proper,  it  seems  that  it  would  be  necessary 
to  show  that  the  parties  not  joined  are  sub- 
ject to  process.  Boseker  v.  Chamberlain, 
160  Ind.  114,  66  N.  E.  448.  Shepard  & 
Company  is  not  here  objecting  to  a  rendi- 
tion of  a  judgment  against  the  defendant, 
nor  questioning  the  right  of  plaintiff  to  sue 
on  the  policy.  Plaintiff  makes  allegations, 
and  supports  them  by  proof  entitling  him 
to  recover  a  judgment  against  the  defendant, 
and  we  are  unable  to  see  how,  in  an  action 
at  law,  the  right  to  have  these  issues  de- 
termined can  be  affected  by  an  allegation 
by  defendant  in  the  alleged  interest  of  Shep- 
ard &  Company,  that  a  recovery  from  de- 
fendant would  be  prejudicial  to  such  in- 
terest. The  judgment  will  in  no  way  bind 
Shepard  &  Company,  nor  deprive  it  of  any 
right  of  action  which  it  may  have.  It  is 
not  necessary  that  there  be  any  saving  of 
the  rights  of  Shepard  &  Company,  for  its 
rights  can  be  in  no  way  affected  by  the 
judgment. 

But  apart  from  any  mere  quiestion  of  pro- 
cedure, it  is  plain  that  plaintiff  should  not 
be  put  in  a  position  of  having  to  seek  his 
relief  in  a  foreign  jurisdiction,  when  he  al- 
leges a  complete  cause  of  action  as  against 
the  defendant.  No  doubt  there  are  cases 
even  at  law  where  a  judgment  cannot  be 
rendered  on  account  of  the  absence  of  neces- 
sary parties,  without  whom  no  judgment 
would  be  proper.  Decatur  Couty  v.  Bright, 
57  Iowa,  724,  11  N.  W.  653;  Fowler  v.  Doyle, 
16  Iowa,  534.  But  this  case  is  not  of  that 
character,  for  plaintiff  under  his  allegations 
is  entitled  to  a  judgment  against  the  de- 
fendant alone.  He  asks  no  relief  as  against 
Shepard  &  Company,  and  the  defendant  in- 
terposes no  defense  which  cannot  be  fully 
determined  without  entering  a  judgment 
that  will  bind  that  company. 

The  fact  is  that  the  inability  to  get  plain- 
tiff and  Shepard  &  Company  into  the  same 
jurisdiction,  so  that  a  judgment  may  be 
rendered  as  to  the  validity  of  the  assign- 
ment which  will  be  binding  on  both  of  them, 
is  not  a  misfortune  of  plaintiff,  but  of  the 
defendant.  Were  it  possible  for  defendant, 
*  by  proceedings  of  interpleader  or  otherwise. 
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to  have  a  final  adjudication  in  one  action  as 
to  the  validity  of  the  assignment,  it  no 
doubt  would  do  so,  standing  back  ready  to 
pay  the  amount  due  on  the  policy  to.  which- 
ever party  was  found  to  be  entitled  thereto. 
It  would  be  protected  fully  by  such  judg- 
ment. But  we  are  unable  to  see  how  de- 
fendant can  saddle  its  misfortune  upon  the 
plaintiff.  We  find  no  authorit;y  for  holding 
that,  because  a  defendant  may  possibly  be 
subject  to  suit  on  an  inconsistent  claim 
in  another  jurisdiction,  he  can  successfully 
resist  payment  in  a  jurisdiction  in  which  he 
is  properly  asked  to  defend.  The  practical 
result  of  appellant's  contention  would  be 
that  it  could  not  be  successfully  sued  in  any 
jurisdiction,  unless  plaintiff  and  Shepard 
&  Company  should,  without  any  obligation 
to  do  so,  amicably  agree  that  their  claims 
should  be  submitted  to  the  same  court, — ^a 
court  which  would  be  foreign  to  the  one  or 
the  other,  or  perhaps  both  of  them. 

Even  in  equity  cases  the  impossibility  of 
bringing  in  necessary  parties  is  a  reason 
for  not  doing  so.  In  Hawes,  Parties  to 
Actions,  §  19,  we  find  the  principle  thus 
stated:  *'The  rule  that  all  persons  having 
an  interest  in  the  suit  should  be  made  par- 
ties is  not  inflexible.  It  is  a  rule  of  con- 
venience, adopted  by  courts  of  chancery  to 
shorten  litigation,  to  prevent  doing  business 
by  halves,  and  may  be  dispensed  with  when 
impracticable  or  very  inconvenient;  as 
when  such  persons  are  very  numerous  or 
are  unknown  or  are  dead,  and  their  repre- 
sentatives are  unknown  or  are  insolvent  or 
beyond  the  jurisdiction  of  the  court.  .  .  . 
The  rule  being  a  rule  of  convenience,  courts 
will  not  allow  it  to  be  so  applied  as  to  de- 
feat the  very  purpose  of  justice,  if  they  can 
dispose  of  the  merits  of  the  case  before  them 
without  prejudice  to  the  rights  of  other 
persons  who  are  not  parties,  or  if  the  cir- 
cumstances of  the  case  render  the  applica- 
tion of  the  rule  impracticable."  This  prin- 
ciple is  well  illustrated  .by  what  is  said  in 
Jessup  V.  Illinois  C.  R.  Co.  supra,  a  case  re- 
lied upon  for  appellant. 

The  learning  on  the  subject  of  parties  to 
suits  in  chancery  is  copious,  and  within  a 
limited  extent  the  principles  which  govern 
their  introduction  are  flexible.  There  is  a 
class  of  persons  having  such  relations  to  the 
matter  in  controversy,  merely  formal  or 
otherwise,  that,  while  they  may  be  called 
proper  parties,  the  court  will  take  no  ac- 
count of  the  omission  to  make  them  parties. 
There  is  another  class  of  persons  whose  re- 
lations to  the  suit  are  such  that,  if  their 
interest  and  their  absence  are  formally 
brought  to  the  attention  of  the  court,  it 
will  require  them  to  be  made  parties,  if 
within  its  jurisdiction,  before  deciding  the 
case;  but  if  this  cannot  be  done,  it  will  pro- 
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ceed  to  administer  such  relief  as  may  be 
in  its  power,  between  the  parties  before  it. 
But  there  is  a  third  class,  whose  interest  in 
the  subject-matter  of  the  suit  and  the  relief 
sought  are  so  bound  up  with  that  of  the 
other  parties  that  their  legal  presence  as 
parties  to  the  proceeding  is  an  absolute 
necessity,  without  which  the  court  cannot 
proceed.  In  such  cases  the  court  refuses 
to  entertain  the  suit  when  these  parties 
cannot  be  subjected  to  its  jurisdiction. 

It  is  evident  that  in  the  case  before  lis 
Shepard  &  Company  would  fall  within  the 
second  of  the  classes  of  parties  enumerated, 
for,  while  it  is  interested  in  the  determina- 
tion of  the  validity  of  the  assignment,  full 
relief  as  against  the  defendant  may  be 
granted  without  its  presence.  The  con- 
venience to  defendant  of  having  Shepard  k 
Company  brought  in  for  the  purpose  of  hav- " 
ing  it  bound  by  the  adjudication  might  be 
a  sufficient  reason  for  requiring  it  to  be 
brought  in,  if  practicable.  But  the  im- 
portance of  doing  so  would  clearly  not  be  a 
reason  for  denying  to  plaintiff  the  relief 
against  defendant,  to  which  plaintiff  may 
show  himself  to  be  entitled.  In  the  case  of 
Kelly  V.  Norwich  F.  Ins.  Co.  82  Iowa,  137, 
47  N.  W.  980,  it  was  contended,  the  ac- 
tion being  upon  a  policy  of  fire  insurance, 
that  the  plaintiff  was  not  entitled  to  re- 
cover because  a  recovery  against  the  de- 
fendant had  already  been  had  in  a  New 
York  court  by  one  claiming  in  the  same 
interest,  practically  by  assignment;  and 
with  reference  to  a  direction  by  the  trial 
court  that  the  burden  rested  on  the  defend- 
ant to  show  that  the  policy  was  in  fact  as- 
signed, this  court  said:  "Counsel  insist 
that  the  burden  rested  on  the  other  party 
to  show  that  it  was  not  so  assigned.  The 
defendant  as  a  defense  pleaded  the  assign- 
ment. .  .  .  Surely  there  is  no  presump- 
tion in  law  of  the  fact  pleaded  as  a  defense, 
which  changes  the  rule  and  casts  the  burden 
on  the  other  party."  And  the  court  further 
said :  "A  motion  to  make  Mahr  &  Sons  [the 
persons  claiming  to  have  the  right  of  action 
by  assignment]  parties  was  rightly  over- 
ruled. They  were  not  interested  in  the 
event  of  the  suit,  for  the  reason  that  a 
judgment  in  it  would  not  affect  them.  The 
plaintiff  was  not  required  to  make  them,  or 
others  who  may  claim  an  interest  adverse  to 
the  plaintiff,  parties  to  the  suit.  It  will 
be  remembered  that  this  is  an  action  at 
law  to  recover  on  a  contract.  The  plaintiff 
sliows  an  assignment  of  the  contract  to 
himself.  He  is  not  required  to  inquire  if 
there  are  others  who  claim  to  hold  an  in- 
terest in  the  contract.  Mahr  k  Sons  could 
have  under  the  statute  intervened,  but  the 
plaintiff's    action    cannot    be    defeated    on 
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the  ground  that  they  were  not  made  parties 
to  the  suit." 

The  New  York  case,  in  which  tlie  assign- 
ment involved  in  the  case  last  cited  was  re- 
ferred to,  appears  to  have  been  Mahr  v. 
Norwich  Union  F.  Ins.  Soc.  127  N.  Y.  452, 

28  N.  £.  391,  in  which  the  plaintiffs  sued 
in  equity,  claiming  to  be  the  owners  of  the 
policy  of  insurance,  and  asking  that  the 
defendant  be  restrained  from  paying  the 
amount  to  the  insured  or  his  alleged  as- 
signee in  Iowa.  In  that  case  the  court  held 
that  plaintiff  was  not  entitled  to  relief,  be- 
cause the  insured  or  his  alleged  assignee  in 
Iowa  had  not  been  made  a  party,  and  it 
sustained  this  ruling  on  the  ground  that  the 
action  was  to  establish  the  equitable  title 
of  the  plaintiffs  to  the  policy,  and  prevent 
the  company  from  paying  the  proceeds  to 
anyone  except  themselves.  It  is  admitted 
that  there  is  an  essential  difference  between 
the  practice  at  law  and  in  equity  in  determin- 
ing who  are  proper  and  necessary  parties, 
even  under  New  York  practice,  after  which 
ours  is  in  general  modeled,  and  we  have  no 
doubt  that,  if  the  action  in  New  York  had 
been  at  law,  the  court  would  have  adjudicat- 
ed whatever  controversy  was  presented  as 
between  the  plaintiff  and  the  insurance  com- 
pany, although  it  was  advised  that  some 
inconsistent  claim  to  the  proceeds  of  the  pol- 
icy was  made  by  the  insured. 

In  New  York  L.  Ins.  Co.  v.  Smith,  14  C. 
C.  A.  635,  29  U.  S.  App.  220,  67  Fed.  694, 
the  court,  discussing  the  question  whether, 
in  view  of  the  allegation  of  the  insurance 
company  that  the  insured  had  assigned  the 
policy,  he  was  bound  to  make  such  assignee 
a  party,  very  pertinently  says  that  if  the 
company's  position  in  this  respect  is  sound, 
the  same  objection  could  be  made  to  any  ac- 
tion brought  by  the  assignee,  and  that,  while 
it  might  be  necessary  in  equity  that  this  be 
done,  there  is  no  such  requirement  in  an 
action  at  law. 

We  reach  the  conclusion,  therefore,  that 
in  this  action  it  is  wholly  immaterial  to  an 
adjudication  between  the  plaintiff  and  de- 
fendant that  Shepard  &  Company  be  made 
parties,  in  order  that,  as  against  said  com- 
pany, the  validity  of  the  assignment  which 
defendant  says  was  made  to  it  should  be 
adjudicated.  So  far  as  defendant  is  con- 
cerned, that  question  was  adjudicated,  and 
we  see  no  reason  for  interfering  with  the 
judgment  in  this  respect. 

2.  The  allegation  of  plaintiff  as  to  Nut- 
ter's mental  incapacity  rendering  the  as- 
signment of  the  policy  by  him  invalid  was 
that,  at  the  time  of  making  such  assign- 
ment, he  was  of  unsound  mind,  and  in  such 
a  state  of  mental  derangement  as  not  to  be 
able  to  understand  the  nature  of  said  in- 
strument  or   the   effect   thereof.     The  evi- 
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dence  for  plaintiff  tended  to  prove,  not  that 
Nutter  was  intoxicated  at  the  time  the  as- 
signment was  made,  but  that  his  mental 
faculties  had  become  so  far  impaired  by  the 
long-existing  habit  of  using  intoxicating 
liquors  to  excess,  that  he  was  irresponsible 
and  unable  to  rationally  transact  business. 
Without  setting  out  the  evidence  as  it  ap- 
pears in  the  record,  it  is  sufficient  to  say 
that  there  was  an  ample  showing  to  sustain 
the  finding  of  the  jury  that  Nutter  was  not 
possessed  of  a  mind  capable  of  forming  an 
intelligent  judgment  with  reference  to  his 
actions.  Cases  cited  for  appellant  in  re- 
gard to  intoxication  as  a  ground  for  setting 
aside  a  contract,  or  as  to  the  effect  of  tem- 
porary aberrations  due  to  intoxication  or 
otherwise,  are  not  in  point.  If  before  this 
assignment  was  made  Nutter's  mind  was 
permanently  impaired  to  such  an  extent  that 
he  could  not  act  rationally,  then  his  con- 
tract of  assignment  was  not  binding  upon 
him,  and  it  is  immaterial  that,  at  the 
precise  time  the  act  was  done,  he  was  not 
intoxicated  or  did  not  manifest  any  aberra- 
tion. 

It  is  contended,  however,  that  there  was 
error  in  allowing  witnesses  to  testify  for 
plaintiff  that  in  their  judgment  Nutter  was 
not  capable  of  transacting  business  at  and 
prior  to  the  time  when  the  assignment  was 
made.  It  is  said  that  such  answers  were 
incompetent  as  invading  the  province  of 
the  jury.  But  this  question  has  been  re- 
cently discussed  in  the  cases  of  Glass  v. 
Glass,  127  Iowa,  646,  103  N.  W.  1013,  and 
State  V.  McGruder,  125  Iowa,  741,  101  N. 
W.  646.'  In  view  of  what  is  said  in  these 
cases,  it  is  unnecessary  to  further  discuss 
Betts  V.  Betts,  113  Iowa,  111,  84  N.  W. 
975,  and  Pelamourges  v.  Clark,  9  Iowa,  1, 
relied  upon  for  appellant.  The  answers 
were  not  open  to  the  objection  which  is 
urged  against  them. 

Counsel  discuss  at  some  .length  instruc- 
tions given  by  the  court  with  reference  to 
the  rules  to  be  followed  by  the  jury  in  de- 
termining whether  Nutter  was  incapable  of 
executing  a  valid  assignment.  We  do  not 
find  it  necessary  to  enter  into  a  detailed  an- 
alysis of  these  instructions.  They  seem  to 
fully  present  to  the  jury  all  the  considera- 
tions which  should  properly  be  taken  into 
account  under  the  evidence  in  determining 
the  question,  and  properly  leave  it  to  the 
jury  to  say  whether  Nutter's  mind  had  be- 
come affected  by  intemperate  habits  to  such 
an  extent  that  he  was  incapable  of  executing 
such  assignment.  In  one  of  these  instruc- 
tions the  jurors  were  told  that  "drunken- 
ness itself  is  a  species  of  insanity,  and  may 
invalidate  a  transaction  or  contract  made 
while  in  a  drunken  condition."  We  think 
this  statement  to  have  been  unfortunate  for 
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two  reasons:  Drunkenness  is  not  in  itself 
necessarily  a  species  of  insanity,  and  there 
is  no  evidence  that  the  assignment  was  made 
while  Nutter  was  in  a  drunken  condition. 
But  in  neither  of  these  respects  did  the  in- 
struction apply  to  any  question  submitted 
to  the  jury  for  determination,  and  there 
is  no  intimation  in  the  instructions  that 
the  statements  which  we  have  quoted  had 
such  application.  We  are  satisfied  that  tlie 
question  of  Nutter's  mental  capacity  at  the 
time  the  assignment  was  made  was  so  sub- 
mitted to  the  jury  that  they  could  not  have 
misunderstood  the  law  applicable  thereto, 
and  we  are  not  willing  to  reverse  the  judg- 
ment on  account  of  general  statements  in 
the  instruction  which  might  under  other 
circumstances  have  been  prejudicially  erro- 
neous. It  was  sufficient,  as  the  court  told 
the  jury,  to  invalidate  the  assigimient,  if 
they  found  that  when  it  was  made  he  did 
not  know  what  he  w^as  doing  and  under- 
stand the  consequences  of  his  act.  Nowlen 
V.  Nowlen,  122  Iowa,  541,  98  N.  W.  383.  And 
see  Merchants*  Nat.  Bank  v.  Socsbe,  138 
Iowa,  364,  116  N.  W.  123;  Elwood  v. 
O'Brien,  105  Iowa,  239,  74  N.  W.  74^. 

The  preceding  discussion  renders  it  un- 
necessary to  consider  some  questions  present- 
ed in  argument. 

On  the  whole  record  we  are  satisfied  that 
no  prejudicial  error  was  committed,  and  the 
judgment  of  the  trial  court  is  affirmed. 
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STATE  OF  MISSOURI,  Respt., 

V. 

J.  P.  LOONEY,  Appt 

(214  Mo.  216,  97  S.  W.  934.) 

Interstate     <K>inmerce  —   pictures     in 
frames  -«  sales. 

1..  The  sale* of  the  frames  does  not  con- 
stitute interstate  commerce  where,  after 
the  taking  of  orders  upon  a  foreign  con- 
cern for  pictures  which  the  contract  stipu- 
lates may  be  delivered  in  frames  which  the 
ono  giving  the  order  may  purchase  or  not 
at  his  pleasure,  the  pictures  in  the  frames 
are  shipped  to  the  vendor's  agent,  who  de- 
livers the  pictures,  collects  the  price,  and 
sells  the  frames  whenever  he  can. 


Peddler— sale  of  picture  frames. 

2.  One  who,  in  delivering  pictures  from 
house  to  house,  which  had  been  ordered 
through  another  agent  from  a  manufac 
turer  in  another  state,  receives  them  in 
frames  which  he  attempts  to  sell  to  the 
persons  who  had  ordered  the  pictures,  is  a 
peddler  within  the  meaning  of  a  statute 
defining  a  peddler  as  whoever  shall  cleil 
in  the  selling  of  goods,  wares,  or  roerelian- 
dise  by  going  from  place  to  place  to  sell 
the  same. 

(November  20,  1906.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Oregon  County 
convicting  him  of  peddling  without  a  li- 
cense. •  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  M.  Miley  for  appellant. 

Messrs.  Herbert  S.  Hadley,  Attorney 
General,  and  N.  T.  Gentry,  for  the  State: 

The  defendant  was  a  peddler,  within  the 
meaning  of  the  law. 

State  V.  Emert,  103  Mo.  241,  11  L.R,A 
210,  3  Inters.  Com.  Kep.  527,  23  Am.  St 
Rep.  874,  15  S.  W.  81,  156  U.  S.  296,  39  L 
ed.  430,  5  Inters.  Com.  Rep.  68,  35  Sup. 
Ct.  Rep.  367;  State  v.  Smithson,  106  Mo. 
149,  17  S.  W.  221;  State  v.  Snoddy,  12S 
Mo.  523,  31  S.  W.  36;  Hynes  v.  Briggs,  41 
Fed.   468. 

Gantt,  J.,  delivered  the  opinion  of  the 
court : 

On  February  21,  1905,  the  prosecuting 
attorney  of  Oregon  county  filed  an  infor- 
mation duly  verified  by  affidavit,  charging 
the  defendant  with  going  from  place  to 
place  in  said  county  and  selling  goods, 
wares,  and  merchandise  without  having  a 
peddlers'  license,  or  any  other  legal  au- 
thority to  sell.  At  the  February  term, 
1905,  at  the  circuit  court  of  said  county,  the 
defendant  was  tried  and  convicted  and  his 
punishment  assessed  at  a  fine  of  $10.  With- 
in due  time  and  in  proper  form,  he  appealed 
to  the  St.  Louis  court  of  appeals,  and  that 
court  has  certified  the  cause  to  this  court 
because  a  constitutional  question  is  in- 
volved. The  state's  evidence  tended  to 
prove  that  in  the  latter  part  of  the  year 
1904,  a  man  by  the  name  of  B.  E.  Irby, 
an  agent  of  the  Chicago  Portrait  Company, 
of  Chicago,  Illinois,  called  upon  the  state's 
witnesses  with  samples,  and  took  from  them 


Note.  —  The  question  involved  in  the 
above  case,  whether,  where  one  who  has, 
as  a  transaction  of  interstate  commerce, 
ordered  a  picture,  is  given  the  option  of 
purchasing  a  frame  delivered  with  it,  the 
sale  of  the  frame  under  such  circumstances 
is  within  the  protection  of  the  commerce 
clause,  has  been  authoritatively  settled  in 
the  affirmative,  and  contrarily  to  the  con- 
clusion reached  by  the  Missouri  court,  by 
29  L.R.A.(N.S.) 


the  decision  of  the  United  States  Supreme 
Court  in  Dozier  v.  State,  28  L.ILA.(N.S.> 
264. 

The  question  when  a  license  or  occupa- 
tion tax  on  hawkers,  peddlers,  and  persons 
engaged  in  soliciting  orders  by  sample  or 
otherwise,  violates  the  commerce  clause,  is 
covered  by  annotation  in  19  L.R^,  <N.S.) 
297,  and  a  supplemental  note  appended  to 
the  case  above  referred  to. 
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orders  to  said  Chicago  Portrait  Company, 
for  unframed  crayon  portraits,  to  be  de- 
livered about  January  10,  1905,  and  left 
with  each  purchaser  a  memorandum  show- 
ing the  agreement,  which  is  as  follows: 

Chicago  Portrait  Company. 

Capital   Stock,  $500,000. 

118-182    W.    Jackson    Boulevard,    Chicago. 

Portraits  made  in  oil,  crayon,  pastel,  se- 
pia, pearl,  and  bromide.  We  manufactTire 
frames   for   harmonious   effects. 

On  or  about  Jan.  10th,  1005,  we  agree 
to  deliver  to  Mr.  Will  Minix  a  finely  fin- 
iftlied  unframed  crayton  portrait,  16  x  20, 
like  sample.  The  purchaser  agrees  to  pay 
$3.96  for  the  portrait  when  delivered.  We 
do  not  compel  you  to  take  frames  from 
U9,  but,  owing  to  the  delicate  nature  of 
the  work,  all  portraits  are  delivered  in  ap- 
propriate frames,  which  this  ticket  entitles 
you  to  select  at  wholesale  prices.  Ele- 
gant patterns,  that  retail  from  $4  to  $8, 
we  furnish  from  $1.50  to  $4.90,  which  is 
one  half  to  one  third  the  retail  price. 
Please  remember  the  date  of  the  delivery 
and  have  the  money  ready,  as  our  delivery 
man  can  make  but  one  call  to  collect 
charges  for  same.  Please  be  at  home,  or 
leave  money  with  nearest  neighbor.  • 

[Signed]   B.  E.  Irby, 
Advertising  Solicitor  Chicago  Portrait 
Company. 

This  order  cannot  be  countermanded. 

Afterwards,  in  February,  1905,  the  de- 
fendant, another  agent  of  the  Chicago  Por- 
trait Company,  appeared  in  Oregon  county, 
with  the  said  portraits  in  frames,  and  de- 
livered them  to  the  parties  who  had  ordered 
the  same,  and  collected  the  price  of  the 
portraits,  and  in  most  cases  the  purchasers 
also  took  the  frames  and  paid  for  them. 
The  portraits  and  frames  were  made  in 
Chicago,  Illinois,  and  were  shipped  from 
that  city  to  the  defendant,  in  Missouri, 
and  he  made  the  delivery  and  collected 
therefor.  In  some  cases  the  purchasers  de- 
clined to  take  the  frames,  and  received 
only  the  portraits  and  paid  for  them.  No 
pictures  and  no  frames  were  delivered  or 
collected  for  by  the  defendant  except  to  or 
for  persons  by  whom  these  orders  for  por- 
traits had  previously  been  taken.  At  the 
close  of  the  state's  case  the  defendant  de- 
murred to  the  evidence:  First,  because  the 
facts  disclosed  were  insufficient  to  con- 
vict; and,  second,  because  the  facts  dis- 
e\nm6  that  under  the  interstate  commerce 
elAiue  of  the  Federal  Constitution  (§  8, 
art.  1)  the  defendant  is  not  required  to 
have  a  license,  and  a  Federal  question  is 
involved.  The  demurrer  to  the  evidence  was 
overruled,  and  the  defendant  duly  excepted. 
Z9  L1LA.(N.8.) 


Thereupon  the  defendant  testified  in  his 
own  behalf  that  he  was  engaged  in  the  busi- 
ness of  delivering  pictures  and  frames  for 
the  Chicago  Portrait  Company;  that  or- 
ders for  the  goods  in  question  had  been 
previously  taken  by  a  solicitor  in  Oregon 
coimty,  Missouri,  and  sent  in  to  the  por- 
trait company  at  Chicago,  Illinois,  to  be 
filled;  that  the  said  portraits  and  frames 
were  shipped  from  the  house  in  Chicago 
to  the  defendant  in  this  state,  to  be  de- 
livered by  him,  and  it  was  his  duty  to 
collect  for  them,  all  of  which  he  did;  that 
he  had  not  delivered  or  collected  for,  nor 
tried  to  deliver  or  collect  for,  any  of  these 
goods  to  or  from  any  person  or  persons  ex- 
cept to  such  as  had  previously  given  an 
order  therefor  to  a  solicitor  for  the  com- 
pany. This  in  substance  was  all  the  evi- 
dence. The  court  gave  the  jury  the  fol- 
lowing instructions:  "(1)  The  court  in- 
structs the  jury:  If  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that 
this  defendant  at  any  time  within  one  year 
before  February  21,  1905,  in  Oregon  county, 
Missouri,  did  deal  as  a  peddler  and  did  en- 
gage in  the  selling  of  goods,  wares,  and  mer- 
chandise, to  wit,  picture  frames,  by  going 
from  place  to  place  to  sell  the  same,  with- 
out having  a  license  as  a  peddler,  you 
should  find  defendant  guilty,  and  assess  his 
punishment  at  a  fine  not  less  than  $10  or 
more  than  $100.  (2)  If  you  believe  from 
the  evidence  that  the  picture  frames  in 
question  were  sold  by  an  agent  of  a  Chi- 
cago firm,  who  took  the  order  for  such 
frames,  and  sent  such  order  to  the  firm  in 
Chicago  for  its  approval,  and  that  such 
firm  accepted  such  order  and  shipped  such 
goods  to  this  defendant  as  its  agent,  and 
that  he  as  such  agent  delivered  such  goods 
and  collected  therefor,  then  he  would  not  be 
a  peddler  within  the  meaning  of  the  law, 
and  you  should  acquit  the  defendant."  As 
already  said  the  jury  under  the  instruc- 
tions  found   the   defendant   guilty. 

1.  It  is  plain  from  the  instructions  given 
by  the  court  that  the  circuit  court  was  of 
the  opinion  that  the  transactions  in  re- 
gard to  the  portraits  themselves  constituted 
interstate  commerce,  and  that  our  peddler's 
act  in  Missouri  did  not  and  could  not 
require  the  defendant  to  take  out  a  license 
for  delivering  the  portraits  and  receiving 
the  purchase  price  therefor.  Nowhere  has 
the  law  been  better  stated  than  by  Judge 
MacFarlane  in  State  v.  Emert,  103  Mo., 
loc.  cit.  245,  11  L.R.A.  219,  3  Inters.  Com. 
Rep.  527,  23  Am.  St.  Rep.  874,  15  S.  W. 
81,  wherein  he  says:  "By  force  of  these 
decisions  of  the  court  having  the  highest 
judicial  authority  over  the  subject,  it  is 
I  settled  that  the  sale  of  goods  which  are  in 
another  state  at  the  time  of  the  sale,  for 
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the  purpose  of  introducing  them  into  the 
state  in  which  the  regulation  is  made,  is 
interstate  commerce;  that  a  tax  on  a  sale 
of  such  goods,  before  they  are  brought  into 
the  state,  is  a  tax  on  interstate  commerce 
itself;  that  the  imposition  of  a  license  tax 
upon  the  person  making  such  sale  is,  in 
its  effect,  a  tax  upon  the  goods  themselves; 
that  a  state  cannot  tax  goods  beyond  its 
jurisdiction.  Hynes  v.  Briggs  (C.  C.)  41 
Fed.  469,  citing  Robbins  v.  Taxing  Dist. 
120  U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  45,  7  Sup.  Ct.  Rep.  592;  Brown  v. 
.  Houston,  114  U.  S.  622,  29  L.  ed.  257,  5 
Sup.  Ct.  Rep.  1091;  Woodruff  v.  Parham, 
8  Wall.  123,  19  L.  ed.  382;  Cook  v.  Penn- 
sylvania, 97  U.  S.  666,  24  L.  ed.  1015;  Wel- 
ton  V.  Missouri,  91  U.  S.  275,  23  L.  ed. 
347/'  But  the  circuit  court  was  of  the 
opinion  that  the  transaction  in  regard  to 
the  sale  by  the  defendant  of  the  frames 
for  the  said  pictures  did  not  fall  within  the 
interstate  commerce  clause  of  the  Consti- 
tution of  the  United  States,  and  submitted 
to  the  jury  whether  the  defendant  dealt  as 
a  peddler  in  selling  the  said  picture  frames 
by  going  from  place  to  place  in  said  coun- 
ty to  sell  the  same  without  having  a  license 
as  a  peddler.  Whereas  the  defendant  in- 
sists that  inasmuch  as  it  was  agreed  be- 
tween the  portrait  company  and  the  pur- 
chasers of  the  portraits  at  the  time  they 
ordered  the  same,  that  the  portraits  should 
be  delivered  in  appropriate  frames,  which 
frames  the  purchaser  could  take  at  the 
regular  wholesale  prices,  if  he  desired  to 
do  so  at  the  time  of  the  delivery,  and  did 
do  so;  that  the  delivery  of  the  frames  and 
the  receipt  of  the  prices  therefor  were  parts 
of  one  and  the  same  contract,  which  wajs 
made  by  the  agent  who  took  the  order 
while  the  goods  were  yet  in  the  state  of 
Illinois,  and  that  the  delivery  of  the  frames 
was  as  much  a  part  of  the  full  perform- 
ance of  that  contract  as  was  the  delivery  of 
the  portraits.  An  examination  of  the  mem- 
orandum given  to  each  purchaser  by  the  so- 
liciting agent  Irby  will  demonstrate,  we 
think,  that  there  was  no  contract  of  pur- 
chase and  sale  of  the  portrait  frames  when 
the  contracts  for  the  portraits  were  made. 
The  only  agreement  on  the  part  of  the  pur- 
chaser was  to  pay  a  specified  price  for  the 
portrait  when  delivered.  The  most  that  can 
be  said  was  that  the  portrait  company 
agreed  to  deliver  the  portraits  in  appro- 
priate frames,  which  the  memorandum  en- 
titled the  purchaser  to  select  at  wholesale 
prices,  but  no  frame  was  ordered  and  no 
price  of  the  frame  agreed  upon,  and  the 
purchaser  of  the  portrait  was  under  no  ob- 
ligation to  purchase  the  frame  of  the  por- 
trait company  of  the  defendant.  The  un- 
contradicted evidence  on  both  sides  estab- 
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lishes  that,  at  the  time  named  in  the  infor- 
mation, the  defendant  appeared  in  Oregon 
itounty  with  the  portraits  already  framed, 
and  urged  the  state's  witnesses  who  had 
ordered  the  portraits  to  also  buy  and  paj 
for  the  frames,  which,  in  several  instaocea, 
they  did.  The  sale,  exhibition,  and  pur- 
chase of  these  frames  all  occurred  in  Ore- 
gon county,  Missouri,  and  long  after  tbe 
contract  for  the  portraits  had  been  made 
and  entered  into. 

In  view  of  these  facts,  we  are  compelled 
to  hold  that  the  sale  of  these  frames  was 
a  distinct  transaction  from  that  of  the  or- 
der and  purchase  of  the  portraits,  and  that 
such  sales  of  the  frames  did  not  constitute 
interstate  commerce.     We  are  cited  bv  the 
learned  counsel  for  the  defendant  on  this 
point  to   Caldwell  v.   North  Carolina,  187 
U.  S.  622,  47  L.  ed.  336,  23  Sup.  Ct.  Rep, 
229,  but  an  examination  of  the  facts  found 
in  the  special  verdict  upon  which  the  de- 
cision of  the  Supreme  Court  of  the  United 
States   is    predicated    in    that   case    showi 
that  in  that  case  that  not  only  the  pictu;v« 
were  ordered  by  citizens  of  Greensborough, 
North  Carolina,  of  the  portrait  company  in 
Chicago,  but  the  frames  also.     That  being 
the  case,   the  transaction   was   one  of  in- 
terstate commerce.    In  that  case  the  frames 
were  ordered  along  with  the  portraits.    In 
this  case  the  portraits  alone  were  ordered, 
and  thus  the  facts  themselves   distingnish 
the  two  cases.     We  tnink   it  is  too*  clear 
for  discussion   that  the    portrait   companv 
shipped  the  picture  frames  into  this  state 
to  the  defendant,  its  agent,  without  haviog 
any  valid  contract  with  the  several  purchas- 
ers of  the  pictures,  and  that  the  contract 
and  sale  by  the  defendant,  of  the  frames  ti» 
the  several  purchasers,  was  a  Missouri  con- 
tract, and  not  one  falling  under  the  inter- 
state commerce  clause  of  the  Constitution. 
State  V.  Emert,  103  Mo.  241,  11  L.R.A.  219. 
3  Inters.  Com.  Rep.  527,  23  Am.  St.  Rep^ 
874,  15  S.  W.  81;  State  v.  Smithson,  lUii 
Mo.   149,   17   S.  W.  221;    Hynes  v.    Bngg« 
(C.  C.)  41  Fed.,  loc.  cit.  470.    AccordingK. 
it  must  be  ruled  that  the  defendant  was  not 
exempt  from  caking  out  a  license  as  a  ped- 
dler, on  the  ground  that  he  was  engaged  in 
interstate  commerce. 

2.  But  it  still  remains  to  be  determined 
whether,  conceding  all  that  was  shown  bt 
the  state,  the  defendant  was  a  peddler  undei 
the  laws  of  this  state  and  as  such  require^! 
to  take  out  a  license.  Section  8361,  Rev 
Stat.  1899,  defines  who  are  peddlers  in  thi: 
state:  "Wlioever  shall  deal  in  the  sellinj 
of  patents,  patent  rights,  patent  or  otbri 
medicines,  lightning  rods,  goods,  wares,  o^ 
merchandise  except  pianos,  organs,  sowind 
machines,  books,  charts,  maps,  and  statioi^ 
ery,  a^icultural  and  horticultural  product 
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including  milk,  butter,  eggs,  and  cheese, 
by  going  about  from  place  to  place  to  sell 
the  same,  is  declared  to  be  a  peddler."  By 
§  8862  it  is  provided:  "No  person  shall 
deal  as  a  peddler  without  a  license,' 
and  by  §  8867  the  rates  of  tax  on  peddlers' 
licenses  are  fixed.  By  §  8868:  "Every  per- 
son who  shall  be  found  dealing  as  a  peddlei 
contrary  to  the  provisions  of"  chapter  140 
"shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  fined  not  less 
than  t\0  nor  more  than  $100." 

Statutes  regulating  the  occupation  of 
itinerant  peddlers,  and  requiring  them  to 
obtain  licenses,  are  very  ancient.  Our  Mis- 
souri statute  is  very  similar  to  Stat.  50 
Qeo.  III.  chap.  41.  The  purpose  of  that 
act  was  explained  by  Baron  Graham  in 
Atty.  Gen.  v.  Tongue,  12  Price,  51,  as  fol 
lows:  "The  object  of  the  legislature,  in 
passing  the  act  upon  which  this  informa- 
tion is  founded,  was  to  protect,  on  the  one 
hand,  fair  traders,  particularly  established 
shopkeepers,  resident  permanently  in  towns 
or  other  places  and  paying  rent  and  taxes 
there  for  local  privileges,  from  the  mis- 
chiefs of  being  undersold  by  itinerant  per- 
sons, to  their  injury,  and,  on  the  other 
hand,  to  guard  the  public  from  the  imposi- 
tions practised  by  such  persons  in  the  course 
of  their  dealings,  who,  having  no  known 
residence,  carry  on  a  trade  by  means  of 
vending  goods  conveyed  from  place  to  place 
by  horse  or  cart."  In  Com.  v.  Ober,  12 
Cush.  493,  Chief  Justice  Shaw  said:  "The 
leading  primary  idea  of  a  hawker  and  ped- 
dler is  that  of  an  itinerant  or  traveling 
trader  who  carries  goods,  in  order  to  sell 
them,  and  who  actually  sells  them  to  pur- 
chasers, in  contradistinction  to  a  trader 
who  has  goods  for  sale  and  sells  them  in  a 
fixed  place  of  business.  .  .  .  Our  stat- 
ute goes  further,  and  not  only  prescribes 
actual  hawkers  and  peddlers  whose  employ- 
ment is  that  of  traveling  traders,  and  thus 
seem  to  refer  to  a  business  or  habitual  oc- 
cupation, but  it  extends  to  all  persons  do- 
ing the  acts  prescribed."  And  by  reference 
to  §  8861,  Bev.  Stat.  1899,  it  will  be  ob- 
served that  our  statute  denominates  "who- 
ever shall  deal  in  the  selling  of  patents, 
etc.,  goods,  wares,  and  merchandise  except 
pianos,  organs,  sewing  machines,  books, 
charts,  maps,  and  stationery,  agricultural 
and  horticultural  products  including  milk, 
butter,  eggs,  and  cheese,  by  going  about 
from  place  to  place  to  sell  the  same,  is  de- 
clared to  be  a  peddler."  State  v.  Hoffman, 
50  Mo.  App.  685 ;  Moberly  v.  Hoover,  93  Mo. 
App.  663,  67  S.  W.  721.  In  State  v.  Emert, 
103  Mo.  247,  11  L.B.A.  219,  3  Inters.  Com. 
Rep.  627,  23  Am.  St.  Bep.  874,  15  S.  W.  81, 
it  was  said  by  this  court:  "Defendant  was 
engaged  in  going  from  place  to  place  selling 
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and  trying  to  sell  sewing  machines  in  Mont- 
gomery county,  in  this  state,  and  had  been 
30  engaged  for  some  years.  He  carried  the 
.nachines  with  him  in  a  wagon,  and,  on 
making  a  sale,  delivered  those  sold  to  the 
purchaser;  he  was  not  only  soliciting  or- 
lers,  but  was  making  sales  and  delivering 
the  property  sold.  These  acts  bring  him 
2learly  within  the  statutory  definition  of  a 
peddler." 

In  support  of  his  contention  that  the  evi- 
dence in  this  case  does  not  constitute  the 
defendant  a  peddler  within  the  meaning  of 
r)ur  statute,  counsel  for  the  defendant  cites 
us  to  two  recent  decisions  of  the  supreme 
court  of  South  Carolina,  State  v.  Coop,  52 
S.  C.  508,  41  L.B.A.  501,  30  S.  E.  609,  and 
Laurens  v.  Elmore,  55  S.  C.  477,  45  L.B.A. 
249,  33  S.  E.  560.  In  State  v.  Coop,  it  was 
lield  that  one  who  delivers  a  portrait  al- 
ready sold  in  a  frame,  with  option  to  the 
purchaser  to  buy  the  frame,  as  set  out  in 
the  contract  of  sale  of  the  portrait,  is  not 
a  hawker  and  peddler  under  the  Code  of 
Criminal  Procedure  of  that  state,  §  294, 
in  selling  the  frame  to  the  purchaser  of  the 
portrait.  That  decision  is  based  upon  a  pri- 
or decision  of  the  same  court,  in  State  v. 
Moorehead,  42  S.  C.  211,  26  L.B.A.  585,  46 
Am.  St.  Bep.  719,  20  S.  E.  544.  In  the  last- 
mentioned  case,  it  was  said  by  the  court, 
after  quoting  the  1st  section  of  the  act  of 
1893,  entitled  "An  Act  to  Amend  the  Law 
as  to  Hawkers  and  Peddlers:"  "There  is 
nothing  in  the  act  to  indicate  any  intention 
on  the  part  of  the  legislature  to  give  any 
new  definition  to  the  words  'hawkers  and 
peddlers;  but  the  sole  purpose  was  to  regu- 
late the  granting  of  licenses  to  persons  fall- 
ing within  the  well-recognized  definition  of 
those  words."  It  appears  in  the  statement 
of  the  facts  of  that  case  that  "the  defend- 
ant has  since  the  20th  of  December,  1893, 
to  wit,  on  the  29th  day  of  March,  1894, 
sold  a  sewing  machine  from  his  wagon  while 
traveling  from  place  to  place,  said  sale  hav- 
ing been  made  to  one  John  Smith  in  Bich- 
land  county.  .  .  .  The  defendant  on  and 
prior  to  said  29th  day  of  March,  1894,  was 
employed  by  said  [Singer  Manufacturing] 
company  and  by  it  furnished  with  a  wagon 
in  order  to  travel  about  from  place  to  place 
in  Bichland  county  and  elsewhere,  for  the 
purpose  of  selling  sewing  machines,  parts, 
and  attachments,  and  for  the  purpose  of 
soliciting  patronage  for  the  business  and 
store  of  said  company  at  Columbia,  South 
Carolina."  Entertaining  the  highest  respect 
for  that  court  and  the  distinguished  jurist 
who  wrote  the  majority  opinion  in  the 
Moorehead  Case,  we  are  nevertheless  of  the 
opinion  that  it  is  in  conflict  with  the  views 
expressed  by  this  court  in  State  v.  Emert, 
supra,   and   the   decision   of   the   Supreme 
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Court  of  the  United  States  in  the  same  case 
(156  U.  S.  296,  39  L.  ed.  430,  6  Inters.  Com. 
Rep.  68,  15  Sup.  Ct.  Rep.  367),  as  to  what 
constitutes  a  peddler  under  our  laws.  State 
V.  Coop,  supra,  involves  the  identical  mem- 
orandum that  we  have  before  us  in  this 
case.  'An  agent  of  the  same  Chicago  Por- 
trait Company  was  tried  and  convicted  be- 
fore a  magistrate  for  selling  picture  frames 
as  a  peddler  without  a  license,  and  the  cir- 
cuit court  dismissed  the  defendant's  appeal, 
and  the  supreme  court  of  that  state  reversed 
the  decision  of  the  circuit  court,  and  held 
that  the  defendant,  in  circumstances  in  all 
respects  similar  to  those  appearing  in  this 
record,  was  not  a  peddler. 

In  that  case  Jones,  J.,  dissented,  and 
said:  "The  defendant,  under  the  facts  in 
this  case,  so  far  as  concerns  the  picture 
frames,  was  a  hawker  or  peddler  within  § 
294  of  the  Criminal  Statutes  of  1893.  The 
sale  of  the  picture  frames  was  not  excep- 
tional or  occasional  merely,  but  was  within 
the  general  scope  and  purpose  of  defendant's 
business.  It  was  a  part  of  defendant's 
avocation  to  sell  a  picture  frame  to  any  and 
every  customer  who  had  given  an  order  for 
a  portrait,  therefore  the  rule  in  State  v. 
Moorehead,  supra,  and  Alexander  Bros.  v. 
Greenville  County,  49  S.  C.  527,  27  S.  E. 
469,  has  no  application  here.  These  picture 
frames  were  not  sold  by  sample  or  pursuant 
to  an  order  solicited,  but  were  carried 
about  from  place  to  place  wicliiu  this  state, 
and  sold  or  offered  for  sale  for  a  price  sep- 
arate and  distinct  .from  .the  price  of  the 
portrait  ordered.  The  fact  that  the  frame 
was  convenient  for  the  use,  protection,  and 
enjoyment  of  the  portrait  can  make  no  sort 
of  diiference  in  determining  the  question 
whether  'picture  frames'  come  within  the 
definition  of  goods,  wares,  and  merchandise, 
and  whether  the  sale  of  such  goods  by  an 
itinerant  carrying  them  from  place  to  place 
for  such  purpose  constitutes  hawking  and 
peddling."  Citing,  among  other  cases.  State 
V.  Emert,  103  Mo.  241,  11  L.R.A.  219,  3 
Inters.  Com.  Rep.  527,  23  Am.  St.  Rep. 
874,  15  S.  W.  81.  Laurens  v.  Elmore,  su- 
pra, an  agent  of  the  same  portarit  company 
was  prosecuted  for  violation  of  the  ordi- 
nance of  said  city,  and  the  same  contract  or 
memorandum  of  the  Chicago  Portrait  Com- 
pany was  in  issue,  and  the  majority  of  the 
court  held  that  the  city  could  not  impose 
a  special  license  on  the  agent,  and  that  the 
ordinance  was  in  conflict  with  the  interstate 
commerce  clause  of  the  Constitution.  Judge 
Jones  again  dissented,  and  again  pointed 
out  the  fact  that  the  record  disclosed  that 
the  defendant  delivered  the  enlarged  pic- 
tures or  photographs  pursuant  to  orders 
theretofore  given,  and  that  he  sold  picture 
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frames  only  to  persons  who  had  given  such 
orders  for  enlarged  pictures.  bald  the 
learned  judge:  "Here,  then,  is  the  distinct 
fact  that  the  picture  frames  were  not  sold 
and  delivered  pursuant  to  any  interstate  or- 
der or  contract  therefor.  I  admit  that  if  the 
picture  frames  had  been  sold  and  delivered 
pursuant  to  the  contract  for  delivery  of 
the  enlarged  pictures,  such  sales  and  deliv- 
ery would  constitute  interstate  commerce, 
and  would  come  under  the  principle  an- 
nounced in  reference  to  delivery  of  the  en- 
larged pictures."  Accordingly,  he  dissented 
from  the  opinion  of  the  majority.  In  the 
case  at  bar,  the  evidence  shows  beyond  all 
controversy  that  the  defendant  was  a  col- 
lecting agent  for  the  Chicago  Portrait  Com- 
pany, to  deliver  enlarged  pictures  which 
had  been  ordered  by  residents  of  Oregon 
county  from  the  Chicago  Portrait  Company. 
It  also  affirmatively  appears  that  these  resi- 
dents of  Oregon  county,  in  giving  their 
orders  for  these  pictures,  did  not  give  any 
order  or  orders  for  frames  for  the  same,  and 
that  about  February,  1905,  the  defendant, 
as  agent  for  the  said  portrait  company, 
appeared  in  Oregon  county  with  the  por- 
traits and  also  frames  for  each  of  the  said 
pictures,  ana  that  he  went  from  house  to 
house,  and  delivered  the  pictures,  and  at 
each  of  some  five  or  six  different  farms  of- 
fered for  sale  to  the  persons  who  had  or- 
dered these  pictures  a  picture  frame  for 
each  of  said  portraits,  for  a  price  separate 
and  distinct  from  the  price  of  the  portrait 
ordered:  that  in  all,  except  one  or  two 
cases,  the  parties  for  whom  the  portraits 
had  been  made  purchased  picture  frames  of 
the  defendant,  and  received  them  and  paid 
him  therefor.  The  question  arises  whether 
the  court  erred  in  submitting  to  the  jury, 
as  it  did,  whether  the  defendant  dealt  as 
a  peddler  and  engaged  in  selling  the  pic- 
tures aforesaid  by  going  from  place  to  place 
to  sell  the  same  without  having  a  license 
as  a  peddler,  and,  in  our  opinion^  there  was 
sufficient  evidence  to  justify  the  court  in 
so  instructing  the  jury,  and  the  jury  in  find- 
ing that  the  defendant  was  guilty  of  dealing 
as  a  peddler  in  the  selling  of  the  said  pic- 
ture frames  without  having  a  license  so  to 
do.  It  cannot  be  said  that  these  sales  by 
the  defendant  were  sporadic  or  accidental; 
on  the  contrary,  they  appear  to  have  been 
a  large  part  of  the  business  of  the  defend- 
ant. 

The  judgment  of  the  Circuit  Court  must 
therefore  be,  and  it  is,  affirmed. 

Burgess,  P.  J.,  and  Fox,  J.,  concur. 

Abandoned  after  being  taken  to  Supreme 
Court  of  United  States. 
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FRANK  DINUZZO,  Plflf.  in  Err., 

V. 

STATE  OF  NEBRASKA. 
(86  Neb.  351,  123  N.  W.  309.) 

Statate  ~  title  ~  scope. 

1.  Chapter  82,  p.  345,  Sess.  Laws  1909, 
an  act  declaring  by  its  title  a  purpose  to 
amend  §  14,  chap.  50,  Comp.  Stat.  1907, 
and  making  it  unlawful  to  sell  or  give  away 
intoxicating  liquors  after  8  o'clock  P.  M. 
and  before  7  o'clock  A.  M.,  is  germane  to 
the  amended  statute,  which  prohibited  the 
sale  of  intoxicating  liquors  on  days  of  elec- 
tion and  on  Sundays;  and  the  amendment 
did  not  violate  the  constitutional  provision 
that  "no  bill  shall  contain  more  than  one 
subject,  and  the  same  shall  be  clearly  ex- 
pressed in  its  title." 

Same  -«  amendment  »  delegation  of 
power  -«  intoxicating  liquor  ~-  tralHc 
—  res^nlation. 

2.  In  enacting  chapter  82,  p.  345,  Sess. 
Laws  1909,  an  act  amending  §  14,  chap.  50, 
Comp.  Stat.  1907,  by  inserting  therein  a 
provision  making  it  unlawful  to  sell  or 
give  away  intoxicating  liquors  after  8 
o'clock  P.  M.  and  before  7  o'clock  A.  m.,  the 
legislature  did  not  amend  other  laws  dele- 
gating to  municipalities  the  power  to  regu- 
late the  traffic  in  intoxicating  liquors,  with- 
in the  meaning  of  the  constitutional  provi- 
"sion  that  *'no  law  shall  be  amended  unless 
the  new  act  contains  the  section  or  sections 
so  amended,  and  the  section  or  sections  so 
amended  shall  be  repealed." 

Intoxicating  liquor  ~  license  ~  forfei- 
ture on  conviction. 

3.  Section  14,  chap.  50,  Comp.  Stat.  1907, 
making  it  unlawful  for  a  licensed  saloon 
keeper  to  sell  or  give  away  intoxicating 
liquors  after  8  o'clock  p.  k.  and  before  7 
o'clock  A.  H.,  is  not  invalidated  by  reason 
of  a  provision  therein  which  authorizes  a 
fine  of  $100  and  a  forfeiture  of  the  license 
upon  conviction  of  the  licensee  for  violating 
the  law. 

(November  9,  1909.) 
Headnotes  by  Rose,  J. 


EUROR  to  the  District  Court  for  Douglas 
Coiuity  to  review  a  judgment  convicting 
defendant  of  a  violation  of  the  daylight 
saloon  act.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Weaver  &  Giller,  for  plaintiff 
in  error: 

The  act  is  unconstitutional,  as  it  attempts 
to  amend  acts  not  contained  therein. 

State  V.  Wright,  14  Or.  365,  12  Pac.  708; 
Portland  v.  Stock,  2  Or.  69;  King  v.  Banks, 
61  Ga.  20;  Ex  parte  Conner,  51  Ga.  571; 
Bossier  v.  Steele,  13  La.  Ann.  433;  Smails 
V.  White,  4  Neb.  357;  Cutlip  v.  Calhoun 
County,  3  W.  Va.  588;  Re  Blodgett,  89  N. 
Y.  392;  People  ex  rel.  Stewart  v.  Young 
Men's  Father  Matthew  Total  Abstinence 
Benev.  Soc.  No.  1,  41  Mich.  67,  1  N.  W. 
931;  State  v.  Everage,  33  La.  Ann.  120; 
Ex  parte  Thomason,  16  Neb.  238,  20  N.  W. 
312;  People  ex  rel.  Drake  v.  Mahaney,  13 
Mich.  481;  Davis  v.  State,  7  Md.  152,  61 
Am.  Dec.  331 ;  State  ex  rel.  Graham  v.  Tib- 
bets,  62  Neb.  228,  66  Am.  St.  Rep.  492,  71 
N.  W.  990 ;  Trumble  v.  Trumble,  37  Neb.  340, 
55  N.  W.  871 ;  Douglas  County  v.  Hayes,  52 
Neb.  191,  71  N.  W.  1023;  State  ex  rel. 
Farmers'  Mut.  Ins.  Co.  v.  Moore,  48  Neb. 
870,  67  N.  W.  876;  Boales  v.  Ferguson,  55 
Neb.  565,  76  N.  W.  18;  Sovereign  v.  State, 
7  Neb.  412;  State  ex  rel.  Miller  v.  Lan- 
caster County,  17  Neb.  86,  22  N.  W.  228; 
Touzalin  v.  Omaha,  26  Neb.  817,  41  N.  W. 
796;  Holmberg  v.  Hauck,  16  Neb.  337,  20  N. 
W.  279;  Foxworthy  v.  Hastings,  23  Neb. 
772,  37  N.  W.  657;  Stricklett  v.  SUte,  31 
Neb.  674,  48  N.  W.  820. 

The  act  is  unconstitutional  and  void  be- 
cause it  contravenes  that  portion  of  the 
Constitution  which  provides  that  "no  bill 
shall  contain  more  than  one  subject  and  the 
same  shall  be  clearly  expressed  in  its  title." 

State  ex  rel.  Graham  v.  Tibbets,  supra; 
Armstrong  v.  Mayer,  60  Neb.  423,  83  N.  W. 
401;  Miller  v.  Hurford,  11  Neb.  381,  9  N. 


Vote.  —  Validity  of  statute  or  ordinance 
providing  for  forfeiture  of  liquor  li- 
cense upon  conviction  of  licensee  for 
violation  of  law  irrespective  of  ap" 
peal. 

Although  there  are  many  cases  in  which, 
because  of  various  constitutional  provisions, 
the  courts  have  been  asked  to  hold  void 
ordinances  providing  for  the  revoking  or 
forfeiture  of  liquor  licenses,  only  one  case 
aside  from  Dinuzzo  v.  State  has  been 
found  upon  the  specific  point  suggested  in 
the  title.  In  Mclnerney  v.  Denver,  17  Colo. 
302,  29  Pac.  516,  it  was  held  that  an 
ordinance  providing  that,  upon  a  second 
conviction,  the  license  and  the  money  paid 
therefor  shall  be  forfeited  and  "remain  for- 
feited notwithstanding  defendant  may,  upon 
a  trial  de  novo  on  appeal  in  the  county 
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court,  be  acquitted  of  the  offense,"  was  so 
oppressive  and  unreasonable  as  to  be  void. 
A  case  interesting  on  this  question,  al- 
though not  strictly  in  point,  is  Harrison 
V.  People,  124  111.  App.  519,  where,  in  af- 
firming the  revocation  of  a  liquor  license, 
the  court  said :  "The  record  shows  that  the 
petitioner,  O'Hare,  was  convicted  of  a  vio- 
lation of  the  wine  room  ordinance,  which 
expressly  provides  that,  in  addition  to  the 
penalty  provided  therein,  the  license  should 
be  revoked  and  that  such  a  person  shall 
not  be  permitted  to  again  obtain  a  license 
for  two  years  after  the  date  of  the  convic- 
tion. When  the  license  of  petitioner  was 
revoked  the  judgment  of  conviction  was  in 
full  force  and  effect,  except  that  by  the  ap- 
peal the  execution  of  the  judgment  was 
suspended."  G.  V. 

27 
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W.  477;  State  ex  rel.  Scott  v.  Bowen,  64 
Neb.  211,  74  N.  W.  616;  Hyman  v.  State, 
87  Tenn.  109,  1  L.R.A.  497,  9  S.  W.  372; 
Dolese  v.  Pierce,  124  111.  140,  16  N.  E.  218; 
Dorsey'a  Appeal,  72  Pa.  195;  State  v.  Bris- 
tow,  131  Iowa,  604,  109  N.  W.  199;  State 
V.  American  Sugar  Ref.  Co.  106  La.  553, 
31  So.  181;  State  v.  Nineatein,  132  N.  C. 
J  039,  43  S.  E.  936;  Com.  v.  Farnum,  114 
Mass.  207;  Hewson  v.  Englewood  Twp.  56 
N.  J.  L.  622,  21  L.R.A.  736,  27  Atl.  904; 
Davenport  v.  Rice,  76  Iowa,  74,  9  Am.  S'.. 
Rep.  454,  39  N.  W.  191;  State  v.  Smithart, 
128  Iowa,  631,  105  N.  W.  128;  Jewell  v. 
Sumner  Iwp.  113  Iowa,  47,  84  N.  W.  973; 
Spencer  v.  Whitincr,  68  Iowa,  678,  28  N.  W. 
13;  Wausau  v.  Heideman,  119  Wis.  244, 
96  N.  W.  549 ;  Stanford  v.  Fisher,  140  N.  Y. 
187,  35  N.  E.  500;  Com.  v.  Ober,  12  Cush. 
493 ;  Pegues  v.  Ray,  50  La.  Ann.  574,  23  So. 
904;  Stuart  v.  Cunningham,  88  Iowa,  191, 
20  L.R.A.  430,  66  N.  W.  311;  Emmons  v. 
Lewistown,  132  111.  380,  8  L.R.A.  328,  22 
Am.  St.  Rep.  640,  24  N.  E.  68;  Potts  v. 
State,  46  Tex.  Crim.  Rep.  45,  74  S.  W.  31, 
2  A.  &  E.  Ann.  Cas.  827;  State  v.  Gibbs, 
116  N.  C.  700,  20  S.  E.  172;  Gerding  v. 
Idaho  County,  13  Idaho,  444,  90  Pac.  357; 
Mewherter  v.  Price,  11  Ind.  199;  State  v. 
Bowers,  14  Ind.  195;  Watkins  v.  Bigelow,  93 
Minn.  210,  100  N.  W.  1108;  Megins  v.  Du- 
luth,  97  Minn.  23,  106  N.  W.  89;  Ex  parte 
Thomason,  supra;  Omaha  &  N.  P.  R.  Co.  v. 
Sarpy  County,  82  Neb.  140,  117  N.  W.  118; 
Fairview  v.  Detroit,  150  Mich.  1,  113  N. 
W.  370;  Prowett  v.  Nance  County,  82  Neb. 
400,  117  N.  W.  996;  Fish  v.  Stockdale,  111 
Mich.  46,  69  N.  W.  92;  McDuffie  v.  State, 
87  Ga.  687,  13  S.  E.  596. 

The  act  inflicts  cruel  and  uilusual  punish- 
ments, and  is  therefore  contrary  to  the  Con- 
stitution of  both  the  state  of  Nebraska  and 
the    United    States. 

Robison  v.  Miner,  68  Mich.  549,  37  N.  W. 
21. 

Messrs.  William  T.  Thompson,  Attor- 
ney General,  and  George  W.  Ay  res  for  the 
State. 

Rose,  J.,  delivered  the  opinion  of  the 
court  : 

The  question  for  determination  in  this 
case  is  the  validity  of  the  daylight  saloon 
act.  Laws  1909,  chap.  82,  p.  345.  In  a 
prosecution  by  the  state  in  the  district  court 
of  Douglas  county,  defendant,  Frank  Dinuz- 
zo,  a  licensed  saloon  keeper  in  the  city  of 
Omaha,  was  convicted  of  selling  and  giv- 
ing away  malt  and  spirituous  liquors  after 
8  o'clock  p.  M.  July  10,  1909,  in  violation 
of  the  act  mentioned.  For  that  ofTense  he 
was  sentenced  to  pay  a  fine  of  $100,  and  he 
now  presents  the  record  of  his  conviction  for 
review  by  a  petition  in  error. 
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Defendant  assails  the  sentence  of  the  trial 
court  on  the  sole  ground  that  the  daylight 
saloon  law,  under  which  he  was  convicted, 
is  unconstitutional  and  void.  Before  that 
act  was  passed,  the  General  Statutes  regu- 
lating the  sale  of  intoxicating  liquors,  name- 
ly, chapter  50,  Com  p.  Stat.  1907,  contained 
the  following:  "Sec  14:  Every  person  who 
shall  sell  or  give  away  any  malt,  spirituous, 
and  vinous  liquors  on  the  day  of  any  gen- 
eral or  special  election,  or  at  any  time  dur- 
ing the  first  day  of  the  week,  commonly 
called  Sunday,  shall  forfeit  and  pay  for 
every  such  offense,  the  sum  of  $100."  This 
section  was  amended  at  the  last  session  of 
the  legislatura  The  amendment  contains 
the  daylight  saloon  act,  and  reads  as  fol- 
lows: "Every  person  who  shall  sell  or  give 
away  any.  malt,  spirituous,  or  vinpus  li- 
quors, or  any  intoxicating  drinks,  on  the  day 
of  any  general,  special,  or  primary  election, 
or  at  any  time  during  the  first  day  of  the 
week,  commonly  called  Sunday,  or  at  any 
time  upon  any  week  day,  after  the  hour 
of  8  o*clock  p.  u.  and  before  the  hour  of  7 
o'clock  A.  u.  of  the  following  day,  shall  for- 
feit and  pay  for  every  such  offense,  the  sum 
of  $100,  and  his  license  shall  be  forfeited 
and  canceled  by  the  board  granting  the 
same,  forthwith,  whether  such  person  con- 
victed shall  appeal  therefrom  or  not."  Sess.' 
Laws,  1909,  chap.  82,  p.  345,  Comp.  Stat. 
1907,  chap.  50,  §  14. 

Defendant  admitted  by  demurrer  the  truth 
of  the  charge  that  he  sold  and  gave  away 
malt  and  spirituous  liquors  in  violation  of 
the  amendment  quoted,  but  insists  the 
amendatory  act  is  void,  and  for  that  reason 
prays  for  a  reversal  of  the  judgment  im- 
posing the  fine.  The  validity  of  the  act 
is  challenged  on  the  ground  it  contravenes 
the  constitutional  provision  that  "no  bill 
Hhnll  contain  more  than  one  subject  and 
the  same  shall  be  clearly  expressed  in  its 
title."  Const,  art.  3,  §  11.  The  title  of  the 
amendatory  act  is  as  follows:  "An  Act  to 
Amend  §  14,  Chap.  50,  Compiled  Statutes  of 
the  State  of  Nebraska  for  the  Year  1907, 
and  to  Repeal  Said  Original  Section."  Sess. 
Laws  1909,  chap.  82,  p.  345.  Defendant 
insists  this  title  confines  the  new  legisla- 
tion to  the  subject  of  the  original  section, 
which,  according  to  his  conception  thereof, 
is  limited  to  sales  of  intoxicating  liquors 
on  days  of  election  and  on  Sundays,  and 
that  the  amendment  prohibiting  sales  after 
8  o'clock  P.  K.  on  other  days  is  a  different 
subject,  within  the  meaning  of  the  Consti- 
tution. The  fallacy  of  this  argument  is  in 
tlie  assumption  that  the  subject  of  the  orig- 
inal section  is  limited  to  sales  on  davs  of 
election  and  on  Sundays.  Section  14,  in  its 
.original  form,  was  part  of  the  general  stat- 
ute regulating  "the  license  and  sale  of  malt, 
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pirituons,  and  vinous  liquors."  That  law 
as  passed  in  1881,  and,  with  few  changes, 
is  since  been  in  force.  The  subject  of  § 
I  must  be  determined  by  its  relation  to  the 
itire  statute,  as  well  as  by  the  import  of 
a  own  proTisions.  Chapter  50,  Comp. 
tat  1907|  contains  no  limitation  on  the 
me  of  giving  away  intoxicating  liquors  or 
'  making  sales  thereof,  except  that  found 

§  14,  which,  as  originally  enacted,  pro- 
fited gift8  and  sales  on  days  of  election 
id  on  Sundays.  The  only  purpose  of  §  14 
u  to  impose  that  limitation  and  make  it 
fective.  To  that  extent  it  qualified  and 
nited  other  provisions.  It  contained  no 
piktion  on  any  other  subject,  and  no 
ber  restriction  of     a  similar  nature  can 

found  anywhere  in  the  statute  in  which 
was  inserted.  Other  sections  authorized 
enses  and  sales,  but  restrictions  as  to 
Be  of  sales  are  found  alone  in  §  14.  By 
ifining  the  limitation  therein  to  days  of 
etion  and  Sundays,  the  lawmakers  did  not 
itust  their  power  to  legislate  on  the  time 
closing  saloons.  The  daylight  saloon  act 
tricts  still  further  the  time  of  traflicking 
intoxicating  liquors,  and  that  subject  is 
tainly  germane  to  the  original  section. 
ing  the  only  provision  limiting  the  time 
in&king  sales,  it  was  natural  for  the  law- 
yers to  amend  it  when  extending  the  re- 
ietions.  It  was  evidently  selected  for 
endment,  because  it  was  the  section  which 
ted  hmitations  on  the  time  of  operating 
)onfl.  Considered  in  this  light,  the 
mdment  is  not  surreptitious  legislation, 
pa&sage  in  its  present  form  and  its  effect 
«her  laws  are  not  evils  which  the  consti- 
tonal  provision  was  intended  to  avert, 
fndant's  interpretation  of  the  subject 
the  original  section  cannot  be  adopted. 
^  a  doctrine  would  interfere  with  legis* 
ra  amendments  to  an  extent  never  con- 
plated  by  the  framers  of  the  Constitu- 

or  by  the  people  who  adopted  it. 
be  daylight  saloon  law  is  also  attacked 
Aground  that  it  violates  the  constitu- 
&1  provision  that  "no  law  shall  be 
nded  unless  the  new  act  contains  the 
^  or  sections  so  amended,  and  the  sec- 

<v  sections  so  amended  shall  be  re- 
•4"  Const,  art.  3,  §  11.  In  pointing 
statutes  thus  amended,  defendant  refers 
ie  following  enactment :  "The  corporate 
^ties  of  all  cities  and  villages  shall 
■  power  to  license,  regulate,  and  prohibit 
•filing  or  giving  away  of  any  intoxicat- 

B^lt,  spirituous,  and  vinous,  mixed,  or 
^t(rd  liquors  within  the  limits  of  such 

or  Tillage."     Comp.   Stat.   1907,  chap. 

^'••rence  is  also  made  to  a  number  of  city 
■^ri  which  confer  upon  cities  power  to 
-•*<•  ih<»  traffic  in  intoxicating  liquors, 
-R..\.(N.S.) 


without  restriction  as  to  the  time  of  making 
sales.  Other  provisions  are  also  included  in 
defendant's  list  of  statutes  amended  by, 
but  not  contained  in,  the  daylight  saloon 
law,  or  repealed  by  it.  He  argues  that  the 
act,  though  purporting  on  its  face  to  amend 
no  legislative  enactment  except  §  14,  chap. 
50,  Comp.  Stat.  1907,  in  fact,  amends  also 
§  25  of  the  same  chapter,  and  other  statu- 
tory provisions,  and  consequently  passes  the 
bounds  of  the  constitutional  limitation  quot- 
ed. In  discussing  the  effect  of  the  amend- 
ment on  the  power  delegated  to  cities  and 
county  boards,  he  said  in  his  argument: 
"By  this  act  the  power  conferred  has  been 
partially  taken  away  from  the  various  cor- 
porate authorities.  It  is  necessary  now  to 
read  into  §  25  of  chapter  50  the  amendment 
known  as  the  daylight  saloon  bill.  It  is  now 
necessary  to  say,  so  far  as  §  25  is  concerned, 
that  the  corporate  authorities  of  all  cities 
and  villages  shall  have  power  to  regulate 
and  prohibit  only  between  the  hours  of  7 
in  the  morning  and  8  in  the  evening,  because 
by  the  act  in  question  there  is  an  absolute 
prohibition  of  all  sales  between  8  P.  M.  and 
7  A.  M.  of  every  week  day.  It  is  also  neces- 
sary to  read  into  the  charter  of  every  city 
and  village  in  the  state,  that  the  power  to 
regulate  and  prohibit  is  limited  to  the 
hours  between  7  a.  m.  and  8  p.  if.  of  every 
week  day.  It  is  also  necessary  to  read 
this  amendment  into  the  power  granted 
county  commissioners  with  reference  to  the 
regulation  and  prohibition  of  the  sale  of 
liquors  within  their  respective  jurisdic- 
tions." 

It  is  the  duty  of  the  court  to  consider  as 
a  whole  and  harmonize,  if  possible,  all 
valid  legislation  on  the  subject  of  intoxicat- 
ing liquors.  A  construction  making  all 
provisions  valid  should  be  adopted,  if  it  can 
be  done  without  violating  a  limitation  fixed 
by  the  Constitution.  For  the  same  reason, 
a  construction  which  would  make  an  act 
unconstitutional  should  be  avoided,  unless 
there  is  a  plain  violation  of  the  supreme 
law.  When  these  canons  are  followed,  it  is 
not  necessary  to  hold  the  daylight  saloon 
act  invalid  on  the  ground  that  it  amends 
other  laws  without  referring  to  them.  The 
police  power  to  restrict  by  law  the  time 
when  intoxicating  liquors  may  be  sold  is 
within  legislative  control.  By  §  14  of  the 
original  act,  the  legislature  exercised  such 
power  to  the  extent  of  prohibiting  sales 
of  intoxicating  liquors  on  the  days  of  elec- 
tion and  on  Sundays,  and  still  retains  it 
unless  it  has  since  been  delegated  to  the 
municipalities  by  exclusive  grants,  which 
can  only  be  found  in  explicit  declarations 
construed  in  connection  with  other  legisla- 
tion on  the  same  subject.  Police  power  is 
usually   retained   by   the   legislature   to   be 
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exercised  for  the  general  welfare,  and  a 
contrary  purpose  should  not  be  inferred 
from  doubtful  language.  Territory  v.  Web- 
ster, 6  Dak  361,  40  N.  W.  535.  A  text- 
writer*' says :  "In  some  of  the  states  the 
legislative  policy  has  been  to  confide  the 
regulation  or  prohibition  of  the  sale  of  li- 
quor exclusively  to  the  authorities  of  the 
municipal  corporations.  The  grant  of  such 
power,  while  undoubtedly  valid,  is  not  to  be 
presumed.  Nothing  short  of  an  explicit  dec- 
laration of  the  legislative  will  in  that  behalf 
will  suffice  to  endow  the  municipalities  with 
entire  control  over  the  subject,  to  the  ex- 
clusion of  all  other  authorities.''  Black, 
Intoxicating  Liquors,  §  226.  The  provisions 
by  which  the  legislature  delegated  to  cities 
power  to  regulate  or  prohibit  the  liquor 
traffic  do  not  warrant  the  conclusion  tliat 
the  grants  were  exclusive  to  the  extent  of 
preventing  the  enactment  or  amendment  of 
a  general  law  limiting  the  business  hours 
of  licensees.  The  nearest  approach  is  found 
in  the  Lincoln  charter,  which  declares: 
"The  excise  board  shall  have  the  exclusive 
control  of  the  licensing  and  regulating  the 
sale  of  malt,  spirituous,  vinous,  or  intoxi- 
cating liquors  in  such  city."  Corap.  Stat, 
chap.  13,  art.  1,  §  64.  In  Lincoln  control 
in  such  matters  had  been  transferred  from 
the  mayor  and  council  to  the  excise  board, 
and  the  words  "exclusive  control"  were  in- 
tended to  emphasize  the  complete  jurisdic- 
tion of  the  excise  board  to  the  exclusion 
of  the  mayor  and  council.  The  nature  of 
the  delegation  of  power  conferred  upon  the 
city  of  Lincoln  by  its  charter  has  already 
been  considered  by  this  court.  In  an  able 
opinion  by  Judge  Norval  it  was  said: 
"While  the  excise  board  has  the  exclusive 
authority  to  license  the  sale  of  liquors  in 
the  city,  it  is  required  to  exercise  its  pow- 
er subject  to  the  limitations  and  restric- 
tions imposed  by  general  law.  .  .  .  We 
agree  with  the  trial  court  that  the  word 
'exclusive'  was  used  by  the  legislature  to  bar 
all  claim  of  authority  over  the  subject  of 
granting  license  by  the  body  from  which 
control  had  been  taken,  and  that  the  exclu- 
sive control  given  the  excise  board  over 
the  matter  is  subject  to  the  restrictions  con- 
tained in  the  general  law."  Sanders  v. 
State,  34  Neb.  872,  62  N.  W.  721.  The 
power  to  license,  regulate,  or  prohibit  the 
traffic  in  intoxicating  liquors,  as  delegated 
to  cities  by  §  25,  chap.  60,  Conip.  Stat.  1907, 
and  by  other  enactments,  is  subject  to  the 
limitations  and  restrictions  imposed  by  gen 
eral  law.  That  this  was  the  intention  of  the 
legislature  appears  on  the  face  of  the  gen 
eral  statute.  The  municipal  power  con- 
ferred by  §  25  is  limited  by  the  following 
proviso  in  the  same  section:  "In  granting 
license  or  permits  such  corporate  authorities 
29  L.R.A.(N.S.) 


in  cities  and  villages,  and  the  board  of  fire 
and  police  commissioners  in  such  other 
cities,  shall  comply  with  and  be  governed 
by  all  the  provisions  of  this  act  in  regard 
to  granting  of  license,  and  all  the  provisions 
and  penalties  contained  in  this  act  shall  be 
applicable  to  such  licenses  and  permits  and 
the  persons  to  whom  they  are  granted." 
Comp.  Stat.  1907,  chap.  50,  §  25.  Section 
64  of  the  Lincoln  charter  contains  the  fol- 
lowing limitations  on  the  power  of  the 
city  authorities:  "All  the  restrictions,  reg- 
ulations, forfeitures,  and  penalties  provided 
by  law  respecting  the  sale  of  liquors  by 
persons  licensed  therefor  by  the  county 
board  shall  apply  to  and  govern  all  persons 
licensed  by  virtue  of  this  section."  Comp. 
Stat.  1907,  chap.  13,  art.  1,  §  64.  The 
charter  of  cities  of  the  second  class  and  vil- 
lages contains  the  following  provision  on 
the  same  subject:  "Such  corporate  au- 
thorities shall  comply  witti  whatever  gen- 
eral law  of  the  state  may  be  in  force  rela- 
tive to  the  granting  of  licenses."  Comp. 
Stat.  1907,  chap  14,  art  1,  §  69,  subdiv. 
9.  All  other  city  charters,  with  the  pos- 
sible exception  of  that  of  the  city  ci  Oma- 
ha, contain  provision  of  like  import.  City 
authorities  and  licensees  therefor  are  nut 
only  restricted  by  general  law,  but  are 
bound  by  valid  amendments  thereof,  'ihe 
opinion  is  unanimous  that  tlie  daylight  sa- 
loon act  does  not  amend  any  other  statute, 
within  the  meaning  of  the  constitutional 
limitation   invoked   by   defendant. 

It  is  finally  contended  that  the  provision 
authorizing  a  fine  of  $100  and  a  forfeiture 
of  the  license  upon  conviction  of  a  licensee 
for  violating  the  law,  "whether  such  person 
convicted  shall  appeal  therefrom  or  not," 
invalidates  the  amendment.  The  objection 
to  the  legislation  is  that  it  infficts  cruel 
and  unusual  punishment,  deprives  defend- 
ant of  his  license  without  a  jury  trial,  and 
denies  the  right  of  appeal.  Tlfis  position 
is  clearly  untenable.  The  penalties  are 
both  usual  and  lawful,  and  the  right  of 
appeal  is  not  denied.  In  an  opinion  by 
Chief  Justice  Reese,  these  conclusions  were 
announced:  "There  is  no  vested  right  in 
a  license  to  sell  intoxicating  liquors  which 
the  state  may  not  take  away  at  pleasure. 
.  .  .  Such  licenses  are  not  contracts  be- 
tween the  state  or  municipality  issuing 
them  and  the  licensee,  but  are  mere  tem- 
porary permits  to  do  what  otherwise  would 
be  unlawful.  .  .  .  They  are  subject  to 
the  direction  of  the  government,  which  may 
revoke  them  as  it  deems  fit,  and  may  be  ab- 
rogated by  the  adoption  of  a  municipal 
ordinance  prohibiting  the  sale  of  liquors." 
Martin  v.  State,  23  xNcb.  371,  36  N.  W. 
554. 

No  sufficient  reason  for  holding  the  day* 
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ight  Bsiloon  act  invalid  baa  been  suggest- 
li,  tnd  the  judgment  of  the  District  Court 
ipbolding  it  ii  affirmed. 

Petition  for  rehearing  denied. 


EIAS  COmiT   OF    CRIBlINAXi    AP- 
PEAIiS. 

E.  B.  THORP,  Appt, 

V. 

STATE  OF  TEXAS. 

I -Tex.  Crim.  Rep.  — ,  129  S.  W.  607.) 

^Bctfon  —  offep  of  marriage  —  effect 
of  other  existing  marriage. 

1.  That  the  offer  of  marriage  cannot  be 
cepted  because  the  woman  has  married 
iother  between  the  commission  of  the 
'ense  and  the  trial  will  deprive  one  ac- 
sed  of  seduction  of  the  benefit  of  a  stat- 
t  providing  for  the  dismissal  of  the  prose- 
tion  upon  an  offer,  in  good  faith,  to 
iTTj  the  person  seduced. 

Iniinal  law  —  testimony  of  accom- 
plice— snfllcJency. 

t  The  court  cannot  permit  a  jury  to  con- 
•t  on  the  testimony  of  an  accomplice 
ioh  mereJy  tends  to  show  the  guilt  of 
used. 


Appeal  ^  erroneous  Instruction  ^  im- 
materiality. 

3.  A  conviction  will  not  be  reversed  be- 
cause the  jury  were  instructed  that  the  tes- 
timony of  an  accomplice  must  tend  to  show 
guilt,  where  the  testimony  absolutely  shows 
the  guilt  if  the  jury  believes  it. 

Evidence  —  flight  of  accused  —  effect. 

4.  Forfeiting  the  bond  and  fleeing  from 
the  county  after  arrest  for  seduction  may 
be  considered,  in  corroboration  of  the  testi- 
mony of  the  victim,  to  support  a  conviction. 

On  Rehearing. 

Trial  —  Instruction  —  limitation  period. 

5.  Where,  on  a  prosecution  for  seduction, 
there  is  evidence  tending  to  show  that  the 
offense  might  be  barred  by  the  statute  of 
limitations,  the  court  should  instruct  the 
jury  that,  before  they  can  convict,  they  must 
find  that  it  was  committed  within  the  limi- 
tation period. 

(May  4,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Knox  County 
convcting  him  of  seduction.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  A.  Stephens,  for  appellant: 
A  conviction  cannot  be  had  upon  the  tes- 
timony of   an   accomplice,   unless   corrobo- 


^f'-' Offer  of  marriage  as  defense  to 
prosecuUon  for  seduction. 

0  the  absence  of  a  statute  ipaking  mar- 
ge a  defense,  an  offer  of  marriage  is  no 

to  a  prosecution  for  seduction.     State 
Bierce,  27  Conn.  319;  Williams  v.  State, 
Miss.  70,  15  A.  &  £.  Ann.  Cas.  1026,  46 
146. 

Ind  the  great  weight  of  authority  sup- 
ts  the  view  that  an  unaccepted  offer  to 
}TT  is  no  defense,  under  a  statute  making 
subfequent  marriafre  of  the  parties  a 
to  a  prosecution  for  seduction.  Car- 
» T.  State,  77  Ark.  16,  91  S.  W.  30;  Peo- 
T.  Houifli,  120  Cal.  538,  65  Am.  St.  Rep. 
.  52  Pac.  840:  State  v.  Thompson,  79 
^  T03,  45  N.  W.  293 ;  State  v.  Mackey, 
f^'wa,  3W,  48  N.  W.  918;  State  v.  Bauer- 
Tf r,  0.3  Iowa,  562,  64  N.  W.  609 ;  State 
«halen,  98  Iowa,  662,  68  N.  W.  554; 
fe  r.  People,  2  Thomp.  &  C.  404;  State 
Aiw,  32  Or.  280,  60  Pac.  800;  and  see 
»ter  v.  State,   77    Ark.   468,   94   S.   W. 

^^'^t  is  no  defense  to  an  indictment  for 
wiftn,  that  the  defendant  was  after- 
i^s  prevented  from  performing  his  prom- 
rf  roarriage,  by  improper  conduct  on  the 

1  of  the  prosecutrix.  State  v.  Bierce, 
ra, 

*  People  T.  Hough,  aupra,  it  was  said 
rt  i«  of  no  moment  whether  or  not  the 

*>»«  which  actuate  the  prosecutrix  in  re 

^?  to  marry  the  accused  are  good  o) 
t^at  ft  d'^  not  lie  in  the  power  of  the 

*RA.(N.8.) 


accused  to  escape  the  penalties  of  the  law 
by  reason  of  his  subsequent  willingness  to 
carry  out  his  marriage  promise. 

The  reason  for  the  rule  tliat  a  subsequent 
offer  of  marriage  is  no  defense  to  a  prose- 
cution for  seduction  is  that  tlie  act  of  se- 
ducing and  debauching  is  the  gravamen  of 
the  offense,  and  when  this  is  done  by  prom- 
ises of  marriage  the  crime  is  complete,  no 
matter  what  the  defendant's  intentions  may 
have  been  or  what  offers  he  may  have  made 
after  the  act  was  consummated.  State  v. 
Wise;  State  v.  Thompson;  and  State  v. 
Bierce, — supra.  And  see  State  v.  Branden- 
burg, 118  Mo.  181,  40  Am.  St.  Rep.  362,  23 
S.  W.  1080. 

The  subsequent  offer  and  refusal  of  mar- 
riage is  competent,  however,  as  bearing  up- 
on the  question  whether  or  not  the  alleged 
seduction  was  accomplished  by  means  of  a 
promise  of  marriage,  and  may  also  be  pre- 
sented to  the  court  at  a  proper  time  in  miti- 
gation of  punishment.  State  v.  Thompson; 
State  V.  Whalen;  State  v.  Bauerkemper; 
and  Williams  v.  State, — supra.  But  see 
State  V.  Brandenburg  and  State  v.  O'Keefe, 
infra,  wliere  the  contrary  was  held  because 
of  the  statute,  which  expressly  provided 
that  the  mere  offer  of  marriage  was  no  de- 
fense. 

But  under  the  Kentucky  statute,  which 
provides  that  a  prosecution  for  seduction 
shall  be  discontinued  if  the  accused  marry 
•^he  girl  before  final  judgment,  an  offer  of 
-carriage  by  the  defendant  in  open  court, 
I  and   the   prosecutrix's   refusal   thereof,   re- 
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rated  by  other  evidence  connecting  the  de- 
fendant with  the  offense  committed. 

Newman  v.  State,  55  Tex.  Crim.  Rep. 
273,  116  S.  W.  579;  Wadkins  v.  State  (Tex. 
Crim.  Rep.)  124  S.  W.  969;  Campbell  v. 
State,  57  Tex.  Crim.  Rep.  301,  123  S.  W. 
583;  King  v.  State,  67  Tex.  Crim.  Rep. 
363,  123  S.  W.  135;  Brown  v.  State,  57 
Tex.  Crim.  Rep.  570,  124  S.  W.  101;  Lera- 
mons  V.  State  (Tex.  Crim.  Rep.)  126  S.  W. 
400;  Moore  v.  State  (Tex.  Crim.  Rep.)  125 
S.  W.  34;  Maples  v.  State,  50  Tex.  Crim. 
Rep.  99,  119  S.  W.  105;  Early  v.  State,  56 
Tex.  Crim.  Rep.  61,  118  S.  W.'^1036;  Fruger 
V.  State,  56  Tex.  Crim.  Rep.  393,  120  S.  W. 
197;  Barrett  v.  State,  55  Tex.  Crim.  Rep. 
182,  116  S.  W.  1187;  Tate  v.  State,  55  Tex. 
Crim.  Rep.  397,  116  S.  W.  604;  Fruger  v. 
State,  50  Tex.  Crim.  Rep.  621,  99  S.  W. 
1014;  Jones  v.  State,  44  Tex.  Crim.  Rep. 
657,  72  S.  W.  845 ;  Carlas  v.  State,  48  Tex. 
Crim.  Rep.  449,  88  S.  W.  345;  Hart  v. 
State,  47  Tex.  Crim.  Rep.  150,  82  S.  W. 
652;  Grenshaw  v.  State,  48  Tex.  Crim.  Rep. 
77,  85  S.  W.  1147;  Washington  v.  State,  47 
Tex.  Crim.  Rep.  131,  82  S.  W.  653;  Bar- 
ton V.  State,  49  Tex.  Crim.  Rep.  121,  90  S. 
W.  877;  Oates  v.  State,  50  Tex.  Crim.  Rep. 
39,  95  S.  W.  105;  Dixon  v.  State  (Tex. 
Crim.  Rep.)  90  S.  W.  878;  Morawitz  v. 
State,  49  Tex.  Cum.  Rep.  366,  91  S.  W.  227; 
Reagan  v.  State,  49  Tex.  Crim.  Rep.  443, 
93  S.  W.  733. 

The    defendant    was    entitled    to    an    in- 


struction as  to  whether  the  offense  was  com- 
mitted within  the  statutory  limitation 
period. 

Wimberly  v.  State,  22  Tex.  App.  506,  3 
S.  W.  717 ;.  Reynolds  v.  State,  8  Tex.  App. 
412;  Greta  v.'  Stato,  9  Tex.  App.  429; 
Jackson  v.  State,  15  Tex.  App.  84;  White 
V.  State,  18  Tex.  App.  57;  Burkhard  v. 
State,  18  Tex.  App.  599;  Irvine  v.  State, 
20  Tex.  App.  12;  Bond  v.  State,  23  Tex. 
App.  180,  4  S.  W.  580;  Smith  v.  State,  24 
Tex.  App.  290,  6  S.  W.  40;  Williams  v. 
State,  24  Tex.  App.  342,  6  S.  W.  631; 
Thompson  v.  State,  24  Tex.  App.  383,  6 
S!  W.  296;  Dones  v.  State,  8  Tex.  App.  112; 
Erwin  v.  State,  10  Tex.  App.  700;  Ains- 
worth  v.  State,  11  Tex.  App.  339;  Neyland 
V.  State,  13  Tex.  App.  536;  Bonner  v.  State, 
29  Tex.  App.  223,  15  S.  W.  821;  Nalley  v. 
State,  30  Tex.  App.  466,  17  S.  W.  1084; 
Hays  V.  State,  30  Tex.  App.  472,  17  S.  W. 
1063;  Carter  v.  State,  30  Tex.  App.  651, 
28  Am.  St.  Rep.  944,  17  S.  W.  1102;  Har- 
grove v.  State,  33  Tex.  Crim.  Rep.  431,  26 
S.  W.  993;  Wheeler  v.  State,  34  Tex.  Crim. 
Rep.  350,  30  S.  W.  913;  Wright  v.  State, 
35  Tex.  Crim.  Rep.  470,  34  S.  W.  273; 
Carver  v.  State,  36  Tex.  Crim.  Rep.  552, 
38  S.  W.  183;  Winters  v.  State,  37  Tex. 
Crim.  Rep.  582,  40  S.  W.  303;  Berry  v. 
State  (Tex.  Crim.  Rep.)  125  S.  W.  580; 
Massengale  v.  State,  24  Tex.  App.  181,  6 
S.  W.  650,  6  S.  W.  35;  Holt  v.  State,  67 
Tex.  Crim.  Rep.  432,  125  S.  W.  43;   Black 


quires  a  dismissal  of  the  prosecution.  Com. 
v.  Wright,  16  Ky.  L.  Rep.  251,  27  S.  W. 
816. 

In  recording  its  approval  of  the  action 
of  the  trial  judge  in  dismissing  tlie  prose- 
cution in  the  above  case,  the  court  said: 
"The  marriage  of  the  parties  is  the  purpose, 
intent,  hope,  and  spirit  of  the  statute.  With- 
in its  keeping,  the  past  misery  and  shame 
may  be  forgotten,  the  future  happiness  of 
both  secured.  So  that,  the  statute  being 
80  construed,  although  the  seducer  be  forced 
almost  to  the  very  doors  of  the  pcTiiten- 
tiary  before  offering  to  fulfil  his  promise 
of  marriage,  yet,  having  done  so  in  irood 
faith,  and  his  offer  having  been  declined 
by  his  victim,  he  can  do  no  more.  The 
woman,  and  not  the  man,  defeats  the  object 
and  purposes  of  the  law." 

And  so  also  in  the  following  cases  it  was 
held  that  a  bona  fide  offer  to  marry  the 
prosecutrix  before  institution  of  the  prose- 
cution is  a  complete  defense  under  a  stat- 
ute making  marriage  of  the  parties  a  bar 
to  the  prosecution:  Ingram  v.  Com.  114 
Ky.  726,  71  S.  W.  908,  and  Com.  v.  Hodg- 
kins.  111  Ky.  584,  64  S.  W.  414. 

Statutes    specifically    relating    to    offer    of 
marriage  as  defense. 

In  State  v.  Brandenburg,  118  Mo.  181, 
40  Am.  St.  Rep.  362,  23  S.  W.  1080,  it  was 
held  that  it  was  no  error  to  refuse  to  per- 
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mit  defendant  to  testify  that  it  was  his 
honest  intention  to  marry  the  prosecutrix 
and  that  he  was  then  ready  to  do  so,  where 
the  statute  expressly  provided  that  an  of- 
fer to  marry  was  no  bar  to  the  prosecution. 

And  in  State  v.  O'Keefe,  141  Mo.  271,  42 
S.  W.  725,  it  was  held  no  error  to  refuse 
to  instruct  the  jury  that,  while  the  offer 
of  marriage  was  no  defense  under  the  stat- 
ute, still  the  jury  may  take  such  fact  into 
consideration  in  assessing  the  penalty,  es-' 
pecially  where  the  only  evidence  to  that  ef- 
fect was  defendant's  own  testimony. 

And  the  mere  fact  that  differences  aro^e 
between  the  defendant  and  prosecutrix  after 
he  had  seduced  her  under  promise  of  mar- 
riage will  not  constitute  a  bar  to  the  prose- 
cution, unless  the  defendant  then  offered,  in 
good  faith,  to  marry  her,  under  a  statute 
which  makes  a  bona  fide  offer  of  marriage 
a  defense.  Hinman  v.  State  (Tex.  Crim. 
Rep.)    127  S.  W.  221. 

— time  of  offer. 

There  is  some  conflict  of  authority  as  to 
the  time  when  the  offer  must  be  made,  to 
prevail  as  a  bar  to  the  prosecution  in  those 
jurisdictions  where  it  is  a  defense. 

In  Wright  v.  State,  31  Tex.  Crim.  Rep. 
354,  37  Am.  St.  Rep.  822,  20  S.  W.  766, 
it  was  held  that  the  offer  to  marry  the 
prosecutrix  may  be  made  at  any  time  up  to 
the  moment  of  conviction. 
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▼.  State,  38  Tex.  Crim.  Rep.  58,  41  S.  W. 
606. 
Mr.  John  A.  Alobley  for  the  State. 

McCord,  J.,  delivered  the  opinion  of  the 
court: 

From  a  conviction  for  seduction,  with  a 
penalty  of  two  years'  confinement  in  the 
penitentiary,  appellant  has  appealed  to  this 
court,  asking  a  revision  of  the  trial  of  the 
case  in  the  court  below.  An  indictment 
was  returned  in  the  district  court  of  Knox 
county  at  the  March  term,  1908,  char- 
ging appellant  with  seducing  one  Flora 
Dykes,  an  unmarried  woman  under  the  age 
of  twenty-five  years.  He  was  brought  to 
trial  at  the  October  term,  1009,  resulting 
in  his  conviction. 

The  record  discloses  that  at  the  time  of 
the  trial  the  prosecutrix,  Flora  Dykes,  was 
married  to  a  Mr.  Davis.  The  record  does 
not  disclose  when  she  married  said  Davis. 
At  the  time  of  the  trial,  after  the  state  had 
announced  ready  for  trial,  the  defendant 
filed  in  court  a  paper  sworn  to  and  sub- 
scribed by  him,  in  which  he  made  an  of- 
fer, stating  same  was  made  in  good  faith, 
to  marry  the  prosecutrix,  Flora  Dykes,  and 
for  that  reason  he  asks  that  this  prosecu- 
tion be  dismissed.  To  the  refusal  of  the 
court  to  dismiss  under  the  defendant's  plea, 
he  reserved  a  bill  of  exceptions.  We  do 
not  find  in  the  record  where  the  issue  was 


submitted  to  the  jury,  either  in  the  gen- 
eral charge  of  the  court  or  in  any  of  the 
special  instructions  requested  by  defend- 
ant, that  they  should  acquit  the  defendant 
because,  since  the  seduction,  the  said  Flora 
Dykes  had  married  a  man  named  Davis, 
and  had  placed  herself  in  such  position 
as  that  she  could  not,  in  law,  enter  into  a 
marriage  contract  with  the  defendant.  It 
is  insisted  in  the  motion  for  new  trial  that 
the  court  erred  in  not  dismissing  the  cause 
for  the  reason  stated,  and  the  contention 
is  here  made  that  the  prosecutrix,  having 
married  after  the  act  of  seduction,  placed 
herself  in  a  position  where  she  could  not 
legally  marry  the  defendant,  and  for  that 
reason  the  prosecution  was  barred.  Article 
967,  White's  Anno.  Penal  Code,  provides: 
"If  any  person,  by  promise  to  marry,  shall 
seduce  an  unmarried  female  under  the  age 
of  twenty-five  years,  and  shall  have  carnal 
knowledge  of  such  female,  he  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary 
not  leas  than  two  nor  more  than  five  years, 
or  by  fine  not  exceeding  $6,000.''  Article 
969  provides:  "If  the  parties  marry  each 
other  at  any  time  before  the  conviction  of 
the  defendant,  or  if  the  defendant,  in  good 
faith,  offers  to  marry  the  female  so  se- 
duced, ...  no  prosecution  shall  take 
place,  or,  if  begun,  it  shall  be  dismissed; 
but  the  benefits  of  this  article  shall  not 
apply  to  the  case  of  a  defendant  who  was 


In  Kentucky  it  is  held  that  an  offer  to 
marry  the  prosecutrix,  made  at  any  time 
before  final  judgment,  even  after  verdict,  is 
sitflicient  to  entitle  the  accused  to  a  dis- 
charge. Com.  V.  Akers,  28  Ky.  L.  Rep.  78, 
88  S.  W.  1108;  and  Com.  y.  Hodgkins,  su- 
pra. 

But  in  Jinks  v.  State,  114  Ga.  430,  40 
S.  £.  320,  it  was  held  that  an  offer  to  mar- 
ry made  during  the  progress  of  the  trial 
comes  too  late  to  constitute  a  bar  to  the 
prosecution,  under  a  statute  providing  that 
a  prosecution  for  reduction  may  be  stopped 
by  a  bona  fide  offer*  of  marriage  before  ar- 
raignment and  pleading. 

Prior  to  the  act  of  1899  (Acts  1899,  p. 
42)  the  rule  in  Georgia  was  that  the  offer 
could  be  made  at  any  time  before  final  judg- 
ment. Mann  t.  State,  34  Ga.  1;  O'Neill 
▼.  State,  85  Ga.  383,  11  S.  E.  856;  Wilson 
V.  State,  58  Ga.  328. 

— requisites  of  offer. 

It  is  not  sufficient  if  the  offer  to  marry 
is  made  to  the  father,  thousrh  the  prosecut- 
ing witness  is  a  minor.  Nolan  v.  State,  48 
Tex«  Crim.  Rep.  436,  88  S.  W.  242. 

•»-good  faith  of  offer. 

Under  a  statute  providing  that  if  defend- 
snt,  in  good  faith,  offer  to  marry  the  fe- 
male seduced,  no  prosecution  shall  take 
plare,  or,  if  begun,  it  shall  be  dismissed,  it 
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was  held  in  Wright  v.  State,  31  Tex.  Crim. 
Rep.  354,  37  Am.  St.  Rep.  822,  20  S.  W. 
756,  that  the  offer  in  good  faith  requires 
only  a  submission  to  the  marriage  rites,  and 
that  where,  durins  a  prosecution,  defendant 
makes  an  offer  of  marriage  in  open  court, 
produces  a  marriage  license,  and  asks  the 
presiding  judge  to  perform  the  ceremony,  it 
is  error  to  permit  the  prosecuting  attorney 
to  question  the  good  faith  of  the  offer,  and, 
on  the  refusal  of  the  projiecutrix  to  mar- 
ry defendant,  it  is  error  for  the  court  to 
refuse  to  dismiss  the  cause  on  the  ground 
that  he  docs  not  think  defendant  intended, 
in  good  faith,  to  marry  the  prosecutrix  and 
live  with  her. 

But  the  offer  in  good  faith  to  marry  the 
prosecutrix  means  the  ability  to  consum- 
mate the  marriage,  in  order  to  constitute 
a  defense. 

Thus  the  fact  that  the  accused,  who  was 
a  minor,  had  offered  to  marry  the  prosecu- 
trix and  was  prevented  by  his  father's  re- 
fusal to  consent,  was  held  in  Harvey  v. 
State  (Tex.  Crim.  Rep.)  53  S.  W.  102,  to 
be  insufiicient  to  relieve  him  from  prosecu- 
tion. To  the  same  effect  is  Merrell  y. 
State,  42  Tex.  Crim.  Rep.  19,  57  S.  W, 
289. 

And  the  subsequent  death  of  the  prosecu- 
trix before  the  trial  of  the  defendant  is  no 
bar  to  a  prosecution,  under  the  statute. 
Merrell  v.  State,  supra.  This  case  is  fully 
set  out  in  the  opinion  of  Thobp  t.  State. 
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in  fact  married  at  the  time  of  committing 
the  offense."    We  have  not  been  cited  to  any 
authority  sustaining  appellant's  contention 
that,  because  of  the  marriage  of  the  prose- 
cutrix, defendant  was  denied  the  right  or 
privilege  of  marrying  her;   but  we  under- 
stand from  the  language  of  article  969  that 
marriage,  or  offer  in  good  faith  to  marry, 
obliterates    the   offense.      The    offense    was 
complete   and    perfect   before   the   offer   of 
marriage;  and  the  law,  in  its  tender  mercy 
to  preserve  the  good  name  of  the  injured 
female,  and  to   save  her   from  shame  and 
her  issue  from  the  degradation  of  bastardy, 
has  made  this  provision,  not  as  a  protec- 
tion to  the  defendant,  but  as  a  shield  to 
the   good   name  of  the   woman.     In   other 
words,  the  law  says  this  to  the  defendant: 
"You  have   committed   a   crime   for   which 
you  should  be  punished,  but  we  are  willing 
to  obliterate  that  crime  in  order  that  the 
name   and  character   of  the   female   whom 
you  have  injured  and  outraged  may  be  pre- 
served.    In   the   case   of   Harvey   v.    State 
(Tex.  Crim.  Rep.)  53  S.  W.  102,*  this  court 
held  that  the  fact  that  defendant  was  un- 
der twenty-one  years  of  age,  and  the  fact 
that  his  mother  had  refused  to  allow  him 
to  marry  the  prosecutrix,  was  no  defeupe; 
and  in  the  case  of  Merrell  v.  State,  42  Tex. 
Crim.  Rep.  ]9,  67  S.  W.  289,   it  was  held 
that  the  prosecutrix  having  died  before  the 
trial  of  defendant  would  be  no  defense  to 
a   prosecution   charging   him   with   the   se- 
duction of  the  female,  who  had  subsequent- 
ly died;    and  this  court,  speaking  through 
Judge   Henderson,    said:    *'It   will   be   seen 
that  the  statute  with  reference  to  seduction 
makes    the    offense    complete    when    carnal 
knowledge  of  the  female  is  procured  by  vir- 
tue of  a  promise  to  marry,  and  the  subse- 
quent article  simply  authorizes  a  dismissal 
of    the    case    under    certain    contingencies. 
Tliese  contingencies  are  the  marriage  of  the 
parties,  or  an  offer  made  on  the  part  of  tlic 
seducer,  in  good  faith,  to  marry  the  prose- 
cutrix.    We  take  it  that  'good  faith'  here 
means  ability  to  consummate  the  marriage. 
The  law  requires  a  promise  to  marry  to  be 
made  in  good  faith,  and  takes  no  note  of 
appellant's    inability    to    consummate    the 
marriage.      As    far    as    the    crime    is    con- 
cerned, it  is  already  committed,  and  appel- 
'    lant   can   only   escape   punishment   for   his 
crime  by  complying  with  the  statute  that 
authorizes  a  dismissal  of  the  prosecution. 
Any  other  construction  would  lend  the  sanc- 
tion of  the  l^w  to  a  seducer  who  was  under 
minority  to  ply  his  seductive  arts,  and  thus 
encompass  the  ruin  of  his  victim,  and  aft- 
erwards depend  on  the  interference  of  his 
parents  to  prevent  the  enforcement  there- 
of."    Polk  V.  State,  40  Ark.  482,  48  Am. 
Rep.  17.    Therefore,  if  the  minority  of  the 
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defendant  or  the  death  of  the  prosecutrix 
will  not  relieve  a  party  from  prosecution 
for  the  crime  of  seduction,  it  would  follow 
that  the  marriage  of  the  prosecutrix  to  an- 
other party  after  seduction,  and  before  the 
trial  of  defendant,  would  not  relieve  the 
party  of  the  crime  that  he  had  committed, 
and  because  the  marriage  of  prosecutrix 
has  interposed  between  the  time  of  the  com- 
mission of  the  crime  and  the  trial  would 
not  in  any  way  obliterate  the  crime.  The 
prosecutrix  having  married,  and  being  in 
a  position  not  to  marry  the  defendant,  or 
accept  an  offer  to  marry  him,  it  cannot  be 
said  that  the  offer  was  made  in  good  faith, 
because  of  the  inability  of  the  parties  to 
consummate  the  marriage.  We  therefore 
hold  that  tlye  court  below  did  not  err  in 
refusing  to  dismiss  the  case,  because  the 
offer  of  the  defendant  to  marry  the  prose- 
cutrix was  not  in  good,  faith  on  account  of 
the  inability  of  the  parties  to  consummate 
the  marriage.  Following  the  reasoning  in 
the  Merrell  and  Harvey  Cases,  supra,  we 
must  hold  that  defendant  is  not  lelieved 
from  prosecution  for  the  crime  of  seduction 
because  the  prosecutrix  married  another 
party,  and  prevented  him  from  offering  to 
marry  her  after  the  institution  of  the  prose- 
cution. 

On  the  trial  of  the  case  in  the  court  be- 
low, the  court,  in  its  charge  to  the  jury, 
directed  them  that  the  witness  Flora 
Dykes  was  an  accomplice,  and  instructed 
them,  further,  that  they  could  not  convict 
the  defendant  upon  the  testimony  of  said 
Flora  Dykes,  unless  the  jury  should  first 
believe  that  her  testimony  was  true,  and 
that  it  shows,  or  tends  to  show,  that  the 
defendant  is  guilty  as  charged  in  the  in- 
dictment, and  that  there  is  other  testimony 
tending  to  connect  the  defendant  with  the 
commission  of  the  offense.  This  charge  has 
been  frequently  condemned  by  this  court, 
and  in  a  proper  case  will  be  ground  for 
reversal.  The  court  should  never  charge  a 
jury  that  the  testimony  of  an  accomplice 
must  tend  to  show  the  guilt.  This  is  re- 
quiring a  less  degree  of  proof  than  the  law 
contemplates,  and,  in  a  case  where  the  tes- 
timony of  the  accomplice  is  weak  in  its 
character,  it  would  not  only  be  ground  for 
reversal  to  give  such  a  charge,  but  this 
court  would  feel  called  upon  to  reverse  a 
case  where  such  a  charge  was  given.  How- 
ever, under  the  provisions  of  article  723 
of  the  Code  of  Criminal  Procedure,  which 
provides  that  a  case  shall  not  be  reversed, 
unless  the  error  committed  in  the  trial 
court  was  prejudicial  to  the  defendant,  we 
hold  that  the  charge  in  this  case  was  not 
prejudicial  to  the  defendant.  The  witness 
Flora  Dykes  had  testified  unequivocally  and 
I  unconditionally  to  the  promise  of  marriage, 
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to  the  act  of  intercourse,  and  that  she,  in 
permitting  said  act,  was  prompted  to  do  so 
by  the  promise  of  marriage  and  her  devo- 
tion to  the  defendant.  Therefore  her  testi- 
mony does  not  tend  to  connect  the  defend- 
ant with  the  commission  of  the  offense,  but 
absolutely  connects  him  with  it;  and  if  the 
jury  believed  her  testimony  was  true,  and 
that  it  showed,  beyond  cavil,  the  guilt  of 
the  appellant,  there  was  but  one  issue  to 
be  ascertained  by  them  in  connection  with 
her  testimony,  and  that  was  as  to  whether 
there  was  other  testimony  tending  to  con- 
nect the  defendant  with  the  commission  of 
the  offense.  The  corroboration  in  this  case 
consisted  not  only  of  the  defendant  keep- 
ing the  company  of  the  prosecutrix,  calling 
upon  her  at  her  home,  accompanying  her 
day  and  night  to  different  gatherings,  social 
and  religious,  in  the  community,  but  also 
consisted  of  a  couple  of  letters  which  were 
produced  and  offered  in  evidence  and  identi- 
fied as  having  been  written  by  the  defend- 
ant to  the  prosecutrix,  in  which  he  spoke 
of  his  love  and  devotion  to  her,  and  that 
the  same  would  last  through  life,  and  spoke 
of  their  coming  marriage.  The  letters  not 
only  breathed  words  of  love  for  the  pros- 
ecutrix, but  protested  that  the  prosecutrix 
did  not  have  the  same  love,  and  was  not 
willing  to  make  the  same  sacritices  as  him- 
self. The  first  letter  was  written  on  July 
4,  1905.  This  letter  was  addressed  to  the 
prosecutrix  and  commenced:  "Dearest  one." 
This  letter  was  written  about  the  time  of 
the  first  act  of  intercour.se.  One  significant 
expression  in  this  letter  is  as  follows:  "I 
am  very  proud  we  were  falsely  alarmed  the 
last  time  I  seen  you.  Yes,  have  nearly  got- 
ten over  the  vexation."  Further  along  in 
the  letter  he  says:  "That  night  I  thought 
your  decision  would  have  to  go  if  it  did 
break  my  heart  and  wreck  my  life  and  take 
the  sweetness  out  of  my  life.  You  ask  me 
to  come  back  and  love  you  as  before.  I  sim- 
ply ask  you  to  return  to  me,  as  you  asked 
me  to.  Though  ray  love  for  you  is  as  great 
and  greater  than  yours  for  me."  In  this 
letter  is  also  this  expression:  "Say,  how 
will  it  do  to  arrange  our  business  for  this 
summer?'  It  sure  would  suit  me  mighty 
well.  Yes,  you  can  depend  on  what  I  say 
about  the  future  as  sure  as  life  goes  on. 
(This  is  a  fact).  I  have  always  loved  you. 
I  still  and  always,  and  forever  will.  You 
asked  me  to  come  back,  queen  of  May;  I 
asked  you  please  will  you  come  back  and 
love  me  as  you  have  in  the  past.  You 
can  depend  on  me  being  anything  you  wish 
me  to  be  to  you,  for  this  matter  rests  en- 
tirely with  you;  you  can  do  as  you  wish, 
but  oh!  hope  it  will  be  to  me  as  you  once 
was, — sure  I  do."  From  the  tone  of,  this 
letter,  we  gather  that  the  defendant  not 
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only  was  speaking  words  of  love  to  the 
prosecutrix,  but  that  she  could  depend  upon 
him;  that  he  would  be  true  to  her  through 
life,  and  evidently  the  language  in  regard 
to  arranging  the  business  "for  this  siun- 
mer"  had  reference  to  a  consummation  of 
marriage.  We  think  the  proof  shows  cor- 
roboration of  a  strong  character.  We 
think  the  prosecutrix  is  further  corrobo- 
rated in  the  fact  that  appellant,  after  his 
arrest,  forfeited  his  bond  and  fled  the  coun- 
try. 

Appellant,  in  his  motion  for  new  trial, 
also  complains  that  the  court  erred  in  not 
giving  defendant's  special  charges  Nos.  1 
and  2.  Thees  charges  were  to  the  effect 
that  if  the  jury  found  that  the  prosecutrix 
was  not  a  chaste  woman  at  the  time  she 
submitted  to  the  embraces  of  the  defendant, 
or  that  she  had  had  intercourse  with  other 
men,  they  would  acquit.  Both  these  issues 
were  submitted  by  the  court  in  its  main 
charge  to  the  jury;  for  the  court  had  di- 
rected the  jury  that  they  naust  find  that 
she  was  a  chaste  and  pure  woman  at  the 
time  she  submitted  to  the  embraces  of  the 
defendant,  and,  unless  they  found  that  she 
was,  they  would  acquit  the  defendant.  We 
think  that  these  issues  were  sufficiently  sub- 
mitted in  the  main  charge. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

A  motion  for  rehearing  having  been  made, 
the  following  additional  opinion  was  handed 
down  on  June  8,  1910: 

At  a  former  day  of  this  term  this  case 
was  affirmed.  Appellant  has  filed  a  motion 
for  rehearing,  in  which  he  complains  that 
this  court  was  in  error  in  holding  that  the 
charge  as  given  by  the  trial  court  on  ac- 
complice's testimony,  though  incorrect,  was 
harmless  in  view  of  the  testimony  offered 
on  the  trial  of  the  case;  and,  second,  that 
this  court  was  in  error  in  holding  that  the 
court  below  properly  refused  appellant's 
special  charge  No.  3.  This  charge  reads  as 
follows:  "Gentlemen  of  the  jury,  you  are 
instructed  that,  although  you  may  believe 
that  the  defendant  was  engaged  to  be  mar- 
ried to  the  prosecuting  witness.  Flora 
Dykes,  during  the  year  3906,  but  if  you 
further  find  from  the  evidence  that  the  de- 
fendant or  anyone  else  had  intercourse  with 
the  prosecuting  witness.  Flora  Dykes,  dur- 
ing the  year  1904,  you  must  acquit  the  de- 
fendant and  say,  by  your  verdict,  not  guil- 
ty." The  court  in  its  main  charge  in- 
structed the  jury  as  follows:  "You  are 
charged  that,  before  you  can  convict  the 
defendant,  you  must  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant  seduced  the  prosecuting  witness 
in  Knox  county,  as  alleged,  and  that  at  that 
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time    she,    the    said    Flora    Dykes,    was    a  | 
chaste  woman,  who  had  never  had  sexual ' 
intercourse  with  anyone  prior   to  the  9th 
day  of  July,  1005,  and  unless  you  believe 
beyond  a  reasonable  doubt  that  said  Flora 
Dykes   had   never    had    such   sexual    inter- 
course with  anyone  prior  to  the  time  she 
had  such  intercourse,  if  any,  with  defend- 
ant in  Knox  county,  Texas,  you  must  find 
the  defendant  not  guilty."     When  the  case 
was  originally  submitted,  our  attention  was 
not  directed  to  the  question  of  limitation. 
The  bill   of  indictment  was   returned   into 
the  district  court  of  Knox  county  on  March 
25,  1908.    The  offense  of  seduction  is  barred 
within  three  years.     Hence,  if  the  prosecu- 
trix in  this  case  was  seduced  in  1004,  the 
offense  would  have  been  barred.     The  pros- 
ecutrix testified  that  the  first  act  of  inter- 
course between  her  and  defendant  was  in 
July,  1905,  and  while  they  lived  upon  what 
was   known    as   the   McGee   farm    west   of 
Knox  City.     She  testified,  further,  that  it 
might  be  possible  that  she   was  mistaken 
as  to  whether  the  offense  occurred  in  1904 
or    1905.     The   prosecutrix's   mother,   Mrs. 
Dykes,  testified  that  they  moved  to  Knox 
county  in  1901,  and  the  fii-st  year  they  lived 
on  the  Steeve  Reed  place,  and  then  moved 
to  the  McGee   place,   and   lived   there   two 
years,  and  then  moved  on  the  place  wliere 
they  are  now  living.     Simon  Goss  testified 
that  he  saw  the  appellant  and  the  prosecu- 
trix   in    a    compromising    position    in    the 
spring  of  1904;  that  he  passed  them  in  a 
buggy  at  night,  and  that  he  went  on  to 
church,  and  that  the  defendant  and  prosecu- 
trix came  on  in  the  church,  and  he  stated 
to  Lon   Hopkins  and   Shaffer   Smith  when 
they  came  in  what  he  had  seen  when  he 
passed   them;    that   the   witness   Goss   left 
Knox  county  and  moved  to  Jones  county 
in  the  early  part  of  1905,  and  had  not  been 
back  to  Knox  county.     Lon   Hopkins   and 
Shaffer  Smith  took  the  stand,  and  testified 
about  the  witness  Goss  telling  them  of  this 
occurrence  and  the  circumstances  occurring 
that  night,  and  tliey  fixed  the  date  of  it  in 
1904.     It  is  sufficient  to  say  that  the  testi- 
mony raises  the  issue  as  to  when'  this  of- 
fense was  committed.    Therefore  it  was  the 
duty  of  the  court  to  have  submitted  it  and 
the  special  charge  of  the  defendant  in  this 
case,  to  the  effect  that,  if  the  jury  believed 
the    intercourse    was    had    in    1904,    they 
should  acquit.     In  our  original  opinion  we 
held  that,  in  view  of  the  testimony  in  the 
case,  the  charge  of  the  court  on  accomplice's 
testimony  was  not  prejudicial   to  the  de- 
fendant, though  incorrect.    As  the  case  will 
have  to  be  reversed,  we  would  suggest  to 
the  trial  court  to  follow  the  charge   laid 
down  by  this  court  in  the  case  of  Camp- 
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bell  V.  State,  57  Tex.  Grim.  Rep.  301,  1S3 
S.  W.  583. 

The  motion  for  rehearing  will  tberefore 
be  granted,  the  judgment  of  ailirmaooe  Rt 
aside,  and  the  case  reversed  and  remandei 
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R.  H.  WELLS,  Appt, 
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FERRY-BAKER    LUMBER   COMPANY, 

Respt.  I 

(67  Wash.  658,  107  Pac.  869.) 

Master  —  employing  surgeon  —  liabili- 
ty for  negligence. 

1.  An  employer  who  retains  from  the  vi- 
ges  of  his  employees  a  certain  amount  viih 
which  to  pay  for  the  services  of  a  surg^^n 
if  they  are  injured  discharges  his  full  leni 
obligation  when  he  selects  a  coinpi^teiit  sur- 
geon to  attend  a  particular  injur}',  ani 
cannot  be  held  responsible  for  the  surgeon's 
negligence. 

Snrgeon  —  negligence  —  failure  to  pho* 
tograph  fracture. 

2.  A  surgeon  is  not  negligent  in  failing 
to  take  an  X-ray  photograph  of  an  injured 
arm  to  ascertain  whether  or  not  there  is  & 
fracture  where  he  diagnoses  and  treats  tbe 
injury  as  a  sprain,  which  proves  to  be  er- 
roneous, and  results  in  permanent  impair- 
ment of  the  usefulness  of  the  arm. 

(March  25,  1910.) 


APPEAL  by   plaintiff  from    a  judgment 
of  the  Superior  Court  for  Snohomish 
County    dismissing   an    action    brought  to 
recover     damages     for     personal     injuries 
which  were  alleged  to  have  been  caused  bj 
the  negligence  of  defendant's  servant.    Af- 
firmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Shepard.&  Flett  for  appellast 
Messrs.  Brownell  &  Cloeman  and  Coo- 
ley  &  Horan  for  respondent. 

Gose,   J.,  delivered  the   opinion   of  Um 

court : 

On  October  21,  1907,  the  appellant,  lb 
plaintiff  below,  while  engaged  in  the  dis 
charge  of  his  duties  as  a  day  watchman  a 
the  defendant's  mill,  fell  from  the  conT¥}e 
onto  a  platform,  a  distance  of  about  1 
feet,  and  sustained  serious  injuries.  Tli 
complaint,  after  alleging  formal  matter) 
the  employment,  fall,  and  the  injuries  su* 
tained,  avers,  in  substance,  that  the  defen< 

Note.  —As  to  the  liability  of  a  ph^sicia 
for  failure  to  diagnose  properly  a  sprai 
or  dislocation,  see  the  note  to  Bonnet  ' 
Foote,.  28  L.R.A.(N.S.)    130. 
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ant  exacted  and  withheld  from  the  wages 
of  each  of  its  employees,  including  the 
plaintiflT,  the  sum  of  $1  per  month,  which  it 
paid  to  a  physician  and  surgeon  of  its  se- 
lection for  such  professional  services  as  he 
should  render  them;  that  as  a  result  of 
the  fall  the  bones  of  each  forearm  were 
broken;  that  the  doctor  selected  by  the 
respondent  negligently  treated  the  left  arm 
for  a  sprain,  and,  as  a  result  of  the  negli- 
gent diagnosis  and  treatment,  it  is  deformed 
and  its  usefulness  greatly  impaired.  The 
complaint  also  alleges  that  the  doctor  was 
incompetent  as  a  surgeon,  and  that  this 
fact  was  known  to  the  defendant.  At  the 
close  of  the  plaintiiT's  testimony,  a  judg- 
ment of  dismissal  was  entered.  The  plain- 
tiff has  appealed. 

The  flrat  and  principal  question  to  be 
determined  is  whether,  under  the  averments 
in  the  complaint  and  the  testimony,  there 
was  any  legal  obligation  resting  upon  the 
respondent  other  than  to  select  a  compe- 
tent surgeon.  While  the  incompetency  of 
the  surgeon  selected  by  the  respondent  is 
alleged  in  the  complaint,  no  testimony  was 
offered  to  support  it,  and  it  will  not  receive 
further  notice.  The  averment,  when  re- 
duced to  its  simplest  form,  is  that  the  sum 
of  $1  per  month  was  withheld  from  the 
wages  of  the  appellant  and  other  employees, 
and  paid  to  a  physician  or  surgeon  selected 
by  the  respondent,  and  that  the  negligence 
of  the  surgeon  caused  the  injury  complained 
of. 

We  think,  under  the  decisions  of  this 
court,  that  the  implied  duty  of  the  re- 
spondent was  to  select  a  competent  physi- 
cian and  sUrgeon,  and  that  when  it  did  so 
it  had  discharged  its  full  legal  obligation. 
It  is  not  claimed  that  there  was  any  express 
contract  between  the  company  and  the  ap- 
pellant, and  the  complaint  expressly  ex- 
cludes the  interference  that  any  profit  re- 
sulted to  the  respondent.  It  was,  therefore, 
a  noncompensated  or  gratuitous  trustee,  and 
is  liable  only  for  a  failure  to  use  reasonable 
care  in  the  selection  of  a  competent  sur- 
geon. In  treating  a  similar  case  in  Rich- 
ardson T.  Carbon  Hill  Coal  Co.  10  Wash. 
648,  39  Pac.  05,  this  court  said :  "This  hos- 
pital was  maintained  and  the  physician  pro- 
vided for  the  sole  purpose  of  relieving  sick 
and  injured  employees  without  expense  to 
them,  and  without  any  intention  on  the 
part  of  the  company  of  making  any  profit 
out  of  the  undertaking.  It  was  therefore 
a  charitable  institution,  and  it  was  sup- 
ported by  the  contributions  of  employees, 
and  carried  on  in  their  interests.  And  if 
the  company  did  employ  the  physician, 
as  claimed  by  respondent,  to  look  after  and 
treat  the  sick  and  injured,  it  is  not  liable 
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for  his  negligence,  but  is  ref^ponsible  only 
for  want  of  ordinary  care  in  selecting  him." 

The  appellant,  however,  insisted  that  this 
rule  was  not  adhered  to  in  Sawdey  v.  Spo- 
kane Falls  &  N.  R.  Co.  30  Wash.  349,  94 
Am.  St.  Rep.  880,  70  Pac.  972.  In  the 
Sawdey  Cose  the  court  adverts  to  the  fact 
that  the  surplus  in  excess  of  the  cost  6f 
treating  the  employees  was  retained  by  the 
company,  and  said:  "There  is  therefore  in 
this  case  both  the  element  of  contract  and 
profit."  In  commenting  on  the  Richardson 
Case,  the  court  said  that  it  was  not  author- 
ity for  the  broad  proposition  tliat  an  em- 
ployer who  maintains  a  hospital  for  a 
profit,  or  contracts  for  a  consideration  to 
treat  its  injured  employees,  as  not  liable  for 
the  negligence  of  the  physician  he  em- 
ploys, notwithstanding  he  exercises  rea- 
sonable care  in  the  selection  of  a  physician. 
Torn  from  its  setting,  the  word  "consider- 
ation," as  used  by  the  court,  might  give 
color  to  the  view  that  the  rule  in  the  Rich- 
ardson Case  was  modi  fled;  but  the  opinion 
as  an  entirety  clearly  shows  that  the  word 
was  used  as  synonymous  with  profit  or  an- 
ticipated profit.  In  the  case  at  bar  the 
language  of  the  complaint  expressly  nega- 
tives even  an  anticipated  profit.  The  appel- 
lant cites  Phillips  v.  St.  Louis  4k  S.  F.  R. 
Co.  211  Mo.  419,  17  L.R.A.(N.S.)  1167, 
124  Am.  ^t.  Rep.  786,  111  S.  W.  109,  14 
A.  &  E.  Ann.  Cas.  742.  This  case  holds, 
upon  somewhat  similar  facts,  that  the  de- 
duction  of  a  portion  of  the  wages  of  the 
employee  and  the  employment  of  the  physi- 
cian makes  the  physician  the  agent  of  the 
company,  and  renders  it  liable  for  his  acts 
of  negligence.  We  think  the  rule  an- 
nounced by  this  court  is  the  better  and 
juster  one,  and  it  will  be  followed  in  this 
case.  This  conclusion  requires  an  affirm- 
ance of  the  judgment.  We  will,  however, 
consider  the  testimony  which  it  is  claimed 
makes  a  prima  facie  case  of  negligence  on 
tlie  part  of  the  surgeon. 

The  learned  trial  court  dismissed  the  ease 
because,  in  his  opinion,  there  was  no  negli- 
gence shown.  We  concur  in  this  view. 
Briefiy  stated,  the  evidence  discloses  that 
the  surgeon,  at  first,  expressed  the  opinion 
that  both  arms  were  broken,  but  said  he 
would  examine  them  with  the  X-ray;  that 
he  did  so,  and  then  said  that  there  was  a 
fracture  of  the  right  wrist,  but  that  the 
left  was  sprained,  that  he  so  treated  them; 
that  the  right  wrist  was  restored  to  its  nor- 
nal  condition;  that,  upon  complaint  of  the 
ippellant  from  time  to  time  that  the  left 
.vrist  was  painful,  and  not  improving,  he  re- 
examined it  with  the  X-ray  at  least  three 
Jmea;  that  each  examination  confirmed  his 
later,  opinion  that  it  was  sprained,  and  not 
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broken;  that  he  said  to  the  appellant  when- 
ever he  complained  of  the  pain,  that  a 
sprain  was  "worse"  than  a  break.  The 
X-ray  examinations  were  what  the  phy- 
sicians term  "fluoroscopic,"  which  is  made 
«8  the  physician  expressed  it:  "You  use  an 
X-ray;  but  instead  of  taking  a  picture  you 
have  an  apparatus  that  you  hold  in  the 
hand  and  look  through  the  arm."  The  only 
negligence  claimed  is  that  the  attending 
surgeon  failed  to  take  an  X-ray  photograph, 
so  as  to  make  certain  his  diagnosis. 

A  physician  and  surgeon  by  taking  charge 
of  a  case  impliedly  represents  that  he  pos- 
sesses, and  the  law  imposes  upon  him  the 
duty  of  possessing,  reasonable  skill  and 
learning.  He  is  not  liable  for  mistakes  if  he 
uses  the  method  recognized  and  approved  by 
those  reasonably  skilled  in  the  profession. 
Sawdey  v.  Spokane  Falls  &  N.  R.  Co.  supra. 
"He  does  not  undertake  to  effect  a  cure  or 
restore  a  broken  limb  to  its  normal  condi- 
tion. If  he  treats  the  injury  with  a  reason- 
able degree  of  skill  and  care,  he  is  not  re- 
sponsible for  the  results."  Peterson  v. 
Wells,  41  Wash.  603,  84  Pac.  608.  See  also 
Pike  v.  Honsinger,  165  N.  Y.  201,  03  Am. 
St.  Rep.  665,  49  N.  E.  760;  Jackson  v.  Burn- 
ham,  20  Colo.  532,  39  Pac.  677;  Patten  v. 
Wiggin,  51  Me.  694,  81  Am.  Dec.  593. 

The  conclusion  is  irresistible  that  the  sur- 
geon used  reasonable  diligence  and  skill, 
and  that  to  permit  a  recovery  would  estab- 
lish the  rule  that  a  surgeon  is  liable  for  a 
failure  to  use  extraordinarv  care  and  dili- 
gence  in  both  diagnosis  and  treatment.  The 
surgeon  who  testified  that  an  X-ray  photo- 
graph should  have  been  taken  stated  that 
he  had  practised  his  profession  for  a  period 
of  twenty  years,  and  that  he  had  never  had 
an  X-ray  machine.  He  examined  the  ap- 
pellant for  the  first  time  about  seventeen 
months  after  the  injury,  and  took  X-ray 
photographs  of  the  left  wrist,  which  he  said 
showed  a  fracture  which,  in  his  opinion,  a 
like  investigation  in  the  beginning  would 
have  revealed.  Another  surgeon  said  that 
the  X-ray  was  used  only  as  a  matter  of  ex- 
treme care.  Viewing  the  testimony  in  the 
light  most  favorable  to  the  appellant,  it 
clearly  shows  that  the  attending  surgeon 
used  reasonable  care,  skill,  and  diligence  in 
diagnosis  and  treatment.  A  verdict  for  the 
appellant  could  not  be  permitted  to  stand, 
and  a  judgment  resting  upon  it  would  be 
set  aside. 

The  judgment  will  be  affirmed. 

Rndkin,    Ch.    J.,    and    Chad  wick    and 
Fnllerton,  J  J.,  concur. 
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RE  ESTATE  OF  JOHN  F.  KENNEDY,  Dfr 

ceased. 

(—  Cal.  — ,  108  Pac.  280.) 

Succession   tax  —  homestead  —  stata* 
tory  allowances. 

The  statutory  homestead  and  alloivauc^ 
set  apart  by  the  court  to  the  family  of  i 
decedent  pending  administration  of  his  t^ 
tate  are  not  within  the  provisions  of  a 
statute  providing  for  a  succession  Us  nn 
property  which  shall  pass  by  will  or  by  tie 
intestate  laws  of  the  state,  and  it  is  im- 
material that  had  the  property  not  b«€a 
so  set  apart  it  would  have  passed  to  t&e 
widow  under  the  will. 

(April  1,  1910.) 

Note,  —  Succession  tax  on  doicer,  curte- 
sy,  statutory  homestead,  or  alloiraii' 
ces. 

Dower,  being  property  which  exists  in- 
choately  during  the  husband's  lifetime  acJ 
consummates  on  his  death,  regardless  of  the 
laws  governing  the  disposition  of  property 
by  will,  and  in  case  of  intestacy,  is  a  fi^ht 
not  subject  to  a  succession  tax.  Re  Rie- 
raann,  42  Misc.  648,  87  N.  Y.  Supp.  731: 
Re  Weiler,  122  N.  Y.  Supp.  608;  Common 
wealth's  Appeal,  34  Pa.  204 ;  Small's  EsUie. 
11  Pa.  Co.  Ct.  1. 

So,  it  was  held  in  Re  Page,  39  Misc,  220, 
79  N.  Y.  Supp.  382,  that  under  a  statute  pro- 
viding that  if  a  man  dies,  leaving  a  wtd»n 
and  no  minor  children,  certain  articles  enu- 
merated therein  "shall  not  be  deemed  s^ 
sets,'*  but  shall  belong  to  her,  such  article* 
form  no  part  of  the  decedent's  estate,  and 
are  not  subject  to  the  transfer  tax. 

Upon   the   same   principle,  an  estate  by 
curtesy  is  not  subject  to  succession  tues- 
Re  Starbuck,  137  App.  Div.  866,  122  N.  Y. 
Supp.  684,  affirming  63  Misc.  156,  116  N.  Y. 
Supp.   1030.     The   court  declared  that  the 
words  "intestate  laws"  in  the  statute  im- 
posing a  tax  upon  property  transferred  by 
the  intestate  laws  of  the  state  referred  t^ 
the  statutes  governing  the  descent  and  dis- 
tribution of  a  decedent's  property,  and  did 
not  include  an  estate  by  the  curtesy,  say- 
ing that  the  essential   inquiry  was,'  From 
what  source  did  the  estate  by  the  curtesy 
come?    To  quote  from  the  opinion:    **Ce^ 
tainly  not  from  the  transfer  to  the  heirs  of 
the  fee  subject  to  his  life  estate.     He  di<^ 
not  inherit  as  the  heir  of  his  wife  an  es- 
tate by  the  curtesy  of  any  other  estate.    He 
was  not  her   heir.     No  recognized   law  of 
intestacy  can  be  invoked  that  in  the  slig^it* 
est  degree  indicates  such  a  transfer  or  such 
relation.     .    .    .    Its  [tenancy  by  the  cur- 
tesy]   origin   and   continuance   are   due  to 
the  law,  but  not  the  law  that  appoints  tb< 
inheritable  property  of  an  intestate  to  pn^- 
scribed   heirs.     It  is  unimportant,   in   tie 
present  inquiry,  upon  what  theory,  adopted 
at  remote  time  and  now  obscure  in  motive, 
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EPARATE  APPEALS  from  an  order  of 
the  Superior  Court  for  the  city  and 
CouDtj  of  San  Francisco  fixing  the  amount 
of  a  tax  upon  the  succession  to  the  estate  of 
John  F.  Kennedy,  deceased;  the  county 
treasurer  appealing  from  so  much  of  the  or- 
der as  excluded  a  family  allowance  in  fixing 
tlie  amount  upon  which  the  tax  was  assessed. 
And  Alice  Kennedy,  the  widow,  appealing 
from  so  much  as  included  the  homestead. 
Modified. 

The  facts  are  stated  in  the  opinion. 

^lesftrs.  Caunpbell,  Metson,  Drew,  Oat- 
man,  &  Mackenzie  for  appellant  Kennedy. 

Mr.  Hartley  F.  Peart  for  appellant 
treasurer. 

Angellotti,  J.,  delivered  the  opinion  of 
the  court: 

These  are  separate  appeals  by  the  treasu- 
nrer  of  the  city  and  county  of  San  Francisco 
and  Alice  Kennedy,  surviving  wife  of  de- 
ceased, from  an  order  fixing  the  amount  of 
inheritance  tax  to  be  paid  by  Mrs.  Kennedy 
under  the  provisions  of  the  act  of  March 
20,  1905  (Stat.  1905,  p.  341),  and  directing 
payment  thereof. 

Deceased  died  testate,  giving  by  his  will 
■11  his  property  to  his  wife.  The  value  of 
all  his  property  was  $82,752.50.  The  debts 
of  deceased  and  the  expenses  and  charges  of 
administration,  exclusive  of  family  allow- 
ance, aggregated  in  amount  $9,975.03.  Un- 
der an  order  for  family  allowance  duly 
made  in  accord  with  the  provisions  of 
§  1466,  Code  Civ.  Proc.,  there  was  paid  to 
the  widow  during  administration  the  sum  of 
(4,600.  Under  the  provisions  of  §  1465, 
Code  Civ.  Proc.,  there  was  also  regularly  se- 
lected, designated,  and  set  apart  to  her  abso- 
lutely by  the  court  in  probate  as  a  home- 
stead certain  real  property  of  the  deceased 


of  the  value  of  $14,000.  In  fixing  the 
amount  upon  which  the  tax  should  be  cal- 
culated, the  superior  court  deducted  from 
the  whole  value  of  the  estate  the  debts,  ex- 
penses, and  charges  of  administration 
($9,975.93),  and  the  family  allowance  paid 
($4,600),  but  refused  to  deduct  the  value  of 
the  property  set  apart  as  a  probate  home- 
stead, thus  leaving  $68,176.57  as  the  amount 
upon  which  the  tax  was  to  be  calculated.  The 
property  going  to  the  widow  in  this  case, 
and  the  act  in  terms  exempting  from  the 
tax,  in  favor  of  the  widow,  "property  of  the 
clear  value  of  ten  thousand  (10,000)  dol- 
lars transferred  to  the  widow"  of  a  dece- 
dent, the  court  deducted  the  further  sum  of 
$10,000,  fixing  the  amount  of  $58,176.57  as 
the  amount  upon  which  the  tax  against  the 
widow  must  be  calculated,  resulting  in  a 
tax  of  $888.53.  The  treasurer's  claim  is 
that  the  $4,600  family  allowance  should 
have  been  included  in  fixing  the  amount 
upon  which  the  tax  was  to  be  paid,  and  the 
widow  claims  that  the  value  of  the  property 
set  apart  as  a  homestead  should  have  been 
excluded. 

We  are  of  the  opinion  that  there  is  no 
question  of  "exemption"  presented  by  these 
appeals,  but  that  the  real  question  is 
whether  the  act  purports  to  impose  any  tax 
as  to  property  of  a  decedent  disposed  of  in 
the  course  of  administration,  as  was  this 
property.  The  only  exemptions  provided  ^ 
for  by  the  act  are  those  specified  in  §  4 
thereof,  l)eing  of  property  "transferred"  for 
charitable,  etc.,  purposes,  "property  of  the 
clear  value"  of  certain  designated  amounts 
to  various  classes  of  relatives  of  the  de- 
ceased, and  "property  of  the  clear  value  of 
$500  to  more  distant  relatives  and  strangers 
in  blood.  There  is  absolutely  nothing  in  the 
act  purporting  to  "exempt"  even  the  amount 


the  law  proceeded  in  making  this  transfer 
to  the  husband.  It  is  only  necessary  to  es- 
tablish that  it  was  not,  and  is  not,  an  in- 
t<»9tate  law." 

And  the  foregoing  language  from  Re  Star- 
huck,  supra,  was  quoted  with  approval  and 
its  principles  followed  by  a  surrogate's  de- 
fl^icm  in  Re  Green,  124  N.  Y.  Supp.  863,  in 
"fthich  it  was  held  that  a  succession  tax 
eould  not  be  imposed  upon  the  personal 
property  which  a  husband  took  by  statute 
'>n  the  death  of  his  wife  without  a  will  and 
leaving  no  descendants.  And  the  court 
uid:  ''The  husband  takes  his  right  in  per- 
gonal property  by  virtue  of  his  marriage. 
He  enters  upon  its  enjoyment  by  virtue  of 
t>je  death  of  his  wife.  His  right,  as  well  as 
the  absolute  ownership  into  which  it  ma- 
tar^,  springs  from  the  common  law,  and 
r  either  can  be  said  to  come  to  him  by  the 
mtestate   laws." 

Xor  should  allowances  made  by  a  probate 
rnri  for  the  support  of  the  children  and  leg- 
atees of  a  testator,  who  were  to  receive  only 
»  L.R.A.(N.S.) 


the  income  from  their  respective  shares  of 
the  estate  until  they  reached  stated  ages,  be 
computed  in  ascertaining  the  amount  sub- 
ject to  a  succession  tax.  Union  Trust  Co. 
V.  Lynch,  148  Fed.  49,  affirmed  in  90  C.  C. 
A.  147,  164  Fed.  161. 

On  the  other  hand,  it  was  held  in  Bill- 
ings V.  People,  189  111.  472,  69  L.R.A.  807, 
59  N.  E.  798,  that  the  words  "intestate  laws" 
in  a  statute  imposing  a  transfer  tax  upon 
property  passing  by  the  intestate  laws  of 
the  state  referred  to  the  laws  governing  the 
devolution  of  estates  of  persons  dying  intes- 
tate, including  applicable  rules  of  the  com- 
mon law  in  force,  so  that  the  tax  would  be 
applicable  to  a  widow's  dower  interest  and 
her  award  under  the  administration  laws. 

This  note  does  not  purport  to  cover  the 
question  whether  the  rights  under  considera- 
tion fall  within  express  exemption  provi- 
sions. 

As  to  liability  of  community  property  to 
succession  tax,  see  note  to  Re  Moflitt,  20 
L.R.A.(N.S.)   208.  J.  A.  C. 
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of  eharges  of  administration  or  debts  of 
the  deceased  from  any  tax  imposed  by 
the  act;  §  12  relied  on  as  implying  such 
an  intent  as  to  debts,  to  our  minds,  imply- 
ing an  entirely  different  intent. 

The  all-important  section  of  the  act  in 
this    controversy    is    the    section    imposing 
the  tax, — the  section  declaring  the  property 
that  shall  be  subject  to  the  tax.     That  is 
§  1.    So  far  as  material  here,  it  provides: 
"All  property  which  shall  pass,  by  will  or  by 
the  intestate  laws  of  this  state,  from  any 
person  who  may  die  seised  or  possessed  of 
the   same   while   a   resident   of  this   state, 
•    .     .    to   any    person   or   persons,   or   to 
any  body  politic  or  corporate,  in  trust  or 
otherwise,    ...    shall  be  and  is  subject 
to  a  tax  hereinafter  provided  for    .     .     .     ; 
and  such  tax  shall  be  and  remain  a  lien 
upon    the    property   passed    or    transferred 
until   paid,   and   the  person   to  whom   the 
property   passes   or   is   transferred     .     .     . 
•hall  be  liable  for  any  and  all  such  taxes 
until  the  same  shall  have  been  paid  as  here- 
inafter directed."     Section  2  prescribes  the 
rates   to   be    paid   by    different   classes    of 
persons  ^'entitled  to  any  beneficial  interest 
in  such  property"  when  the  property  or  in- 
terest  "so   passed   or   transferred"   exceeds 
in  value  the  exception  specified  in  §  4,  and 
does    not    exceed    in    value    $25,000,    while 
§  3  prescribes  the  rates  for  amounts  in  ex- 
cess of  $25,000.     Section  4  provides  for  ex- 
emptions,   as    already    stated.      Section    7 
makes  all  taxes  "due  and  payable"  at  the 
death  of  decedent,  and  provides  that  they 
may    be    paid    "within    eighteen    months" 
thereafter  without  any  charge  for  interest. 
Section  9  provides  that  any  administrator, 
etc.,  having  in  charge  any  legacy  or  prop- 
erty for  distribution,  "shall  deduct  the  tax 
therefrom,"  or,   if  it  be  not  money,   shall 
collect  the  tax  from  the  legatee  or  person 
entitled  to  the  property,  and  that  he  shall 
not  deliver  any  specific  legacy  or  property 
until  he  shall  have  collected  the  tax  there- 
on.    Section   12  provides:    "Whenever  any 
debts  shall  be  proven  against  the  estate  of 
a  decedent  after  the  payment  of  legacies, 
or  distribution  of  property,  from  which  the 
said  tax  has  been  deducted  or  upon  which  it 
has  been  paid,  and  a  refund  is  made  by  the 
legatee,  devisee,  heir,  or  next  of  kin,  a  pro- 
portion of  the  tax  so  deducted  or  paid  shall 
be  repaid  to  him  by  the  executor,  admin- 
istrator, or  trustee,  if  the  said  tax  has  not 
been  paid  to  the  county  treasurer  or  to  the 
state   comptroller,   or   by   them,   if   it   has 
been  so  paid."    Section  28  provides  that  the 
words  "estate"  and  "property,"  as  used  in 
the  act,  "shall  be  taken  to  mean  the  real 
and  personal   property   or   interest  therein 
of  the  testator,   intestate     .     .     .     passing 
or  transferred   to  individual   legatees,  dev- 
29  L.R.A.(N.S.) 


isees,  heirs,  next  of  kin,  grantees,  dosen. 
vendees,  or  successors."  The  act  is  enti- 
tled, "An  Act  to  Establish  a  Tax  on  Gifu. 
Legacies,  Inheritances,  Bequests,  Deris^ 
Successions,  and  Transfers,  to  Provide  for 
Its  Collection,  and  to  Direct  the  Dispoa- 
tion  of  Its  Proceeds,"  etc. 

Section   1465,   Code   Civ.  Proc,  pmide* 
that,  at  any  time  during  the  administntioL 
of  the  estate  subsequent  to  the  return  of 
the  inventory,  the  court,  if  no  homeste&d 
has  already  been  selected,  must  select,  des- 
ignate, and  set  apart  and  cause  to  be  record- 
ed a  homestead  for  the  use  of  the  suniv- 
ing  husband  or  wife  and  the  minor  children . 
and  the  effect  of  an  order  under  this  sec- 
tion, setting  apart  absolutely  certain  real 
property  as  a  homestead,  is  to  vest  such 
property  in  the  surviving  husband  or  wife, 
if  there  be  no  minor  child,  and  to  reliefe 
it  from   administration   as  a  part  of  tl» 
estate.     Code  Civ.  Proc.  §  1468;  Re  Moore, 
96   Cal.   631,   31   Pac.   584.     Section  1466, 
Code  Civ.  Proc.,  provides  that  if  the  pro|w 
erty  set  apart  is  insufficient  for  the  sap- 
port  of  the  widow  and  children,  or  either, 
the  court  or  judge  in  probate  must  maki 
such  reasonable  allowance  out  of  the  estate 
as  shall  be  necessary  for  the  maintenance  of 
the  family  according  to  their  circumstai}ce« 
during  the  progress  of  the  settlement  of  tbe 
estate,  and  by  §  1467,  Code  Civ.  Proc,  it  L* 
provided  that  any  such  allowance  must  le 
paid  in  preference  to  all  other  charges,  ex- 
cept funeral  charges  and   expenses  of  fri- 
ministration.     By  its  terms  the  taxing  act 
is  limited  to  such  property  as  "shall  pas?, 
by  will  or  by  the   intestate   laws  of  tbi« 
state,"   from   the   deceased    to    some  other 
person.     It  must  be   borne   in   mind   that 
we  are  speaking,  regardless  of  other  pro- 
visions applicable  to  grants,  etc.,  made  by 
a  deceased  in  contemplation   of  death,  or 
intended  to  take  effect  in  possession  or  e&- 
joyment,  after  death;   for  these  provisiou 
can  hate  no  application  here. 

In  one  sense  of  the  word  all  of  the  prop- 
erty of  deceased  of  which  he  died  seised  di^ 
"pass  by  will"  to  his  sole  devisee  at  tb^ 
moment  of  his  death, — ^that  is,  she,  by  re* 
son  of  the  will,  at  once  became  vested  vit: 
the  title  to  the  full  property  (Brenham  t 
Story,  39  Cal.  188),— but  she  took  under  th< 
will  "subject  to  certain  burdens,  as  the  pay 
ment  of  the  debts  of  the  deceased,  and  tb 
right  of  the  court  to  appropriate  some  por 
tion  of  the  estate  for  the  support  of  tb 
family  of  the  decedent"  (Id.  p.  185).  It  i 
thoroughly  settled  that,  as  was  said  ii 
Sulzberger  v.  Sulzberger,  50  Cal.  385,  •'tfe 
power  of  testamentary  disposition  of  pro[ 
erty,  as  conferred  and  defined  by  the  stat 
ute,  is  not  paramount,  but  is  subordinat 
to  the  authority  conferred  upon  the  probat 
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ourt  to  appTopriaie  the  property  for  the 
upport  of  the  family  of  the  testator,  and 
or  a  homestead  for  the  widow  and  minor 
liild  or  children,  as  well  as  for  the  pay- 
lent  of  the  debts."  And  to  the  extent  that 
ilia  power  is  exercised  by  the  probate  court 
1  any  estate,  the  devisees  and  legatees 
ike  no  beneficial  interest  at  all.  Although 
^tl  property  be  specifically  devised  by  a 
ill,  the  probate  court  may  set  apart  such 
roperty  as  a  homestead  to  the  family,  and 
1U8  defeat  the  devise.  Ibid.;  Re  Davis, 
)  Cal.  438,  10  Pac.  671;  Re  Heulsman, 
n  Cal.  275,  59  Pac.  776;  Re  Firth,  145 
il  230,  78  Pac  643.  Where  it  is  so  set 
lart  absolutely  aa  a  homestead,  the  title 

the  person  to  whom  it  is  so  set  apart 

in  no  way  derived  by  will,  even  though 
e  was  the  devisee,  but  comes  solely  from 
e  homestead  order.  Of  a  similar  situ- 
ion  it  was  said  in  Re  Huelsman,  supra, 
otwithstanding,  then,  the  specific  devise 

one  half  of  the  farm  to  the  widow,  her 
le  to  all  of  it  is  deraigned  from  the 
n!t»stead  order."  Money  paid  from  the 
nds  of  the  estate  by  order  of  the  court 
r  the  maintenance  of  the  widow  and 
tldren,  if  any,  is  on  the  same  basis.  It 
paid  regardless  of  and  even  in  opposition 
the  terms  of  the  will,  and  those  receiv- 
,'  it  take  it,  not  "by  will,"  but  solely  by 
i«on  of  the  order  of  the  court  diverting 
from  the  purposes  to  which  it  was  ap- 
)priatcd  by  the  will.  It  is  clear,  there- 
«,  that  the  widow  did  not  receive  any 
Kficial  interest  in  the  real  property  set 
irt  aa  a  homestead  or  in 'the  $4,600  paid 
•  aa  family  allowance  by  reason  of  the 
0*  That  she  would  have  received  it  as 
e  devisee  and  legatee  had  there  been  no 
ter  for  homestead  or  family  allowance  is 
wlutely  immaterial.     The   rule   applica- 

ia  necessarily  the  same  here  as  it 
^^  be  if  the  legatee  or  devisee  were 
>ther  person.    What  the  widow  takes  un- 

•uch  orders  of  the  probate  court  she 
»  not  take  by  will.  It  is  equally  clear 
•t  she  does  not  take  property  so  set  apart 
the  probate  court  "by  the  intestate  laws 
this  state.**    The  language  "pass  by  will 

hy  the  intesUte  laws  of  this  state," 
W3  to  pass  by  virtue  and  force  of  the 
'  of  this  state  governing  testate  or  in  tea- 
e  weceasion.  Re  Joyslin,  76  Vt.  88,  66 
-  281.  •'The  term  'intestate  laws'  is  in- 
^  to  cover  the  statute  of  descents, 
"ch  relates  to  the  descent  of  real  estate, 
^  the  statute  of  distributions,  which  pro- 
tt  for  the  distribution  of  the  personal 
1»rty  of  decedent  after  the  payment. of 

^%  .  ,  ,  and  after  the  setting 
^  to  the  widow  and  minor  children  of 

f^«mptions  specified.  •  •  •  These  ex- 
L.R.A.(X.S.) 


empt  articles  are  in  no  way  governed  by  the 
statute  of  distributions."  Re  Page,  30  Misc. 
223,  70  N.  Y.  Supp.  384.  "A  homestead 
right,  or  a  right  to  have  a  homestead,  is  not 
a  right  which  vests  under  the  law  by  suc- 
cession. It  is  a  right  bestowed  by  the  benefi- 
cence of  the  law  of  this  state  for  the  bene- 
fit of  the  family.  Upon  the  death  of  an 
intestate,  his  property  goes  by  succession 
to  his  heirs,  subject  to  administration. 
.  .  .  Setting  apart  a  homestead  is  a 
part  of  the  probate  proceeding,  as  much  as 
is  a  family  allowance."  Re  Moore,  57  Cal. 
442. 

If,  then,  the  widow  is  liable  at  all  for  a 
tax  as  to  the  property  set  apart  as  a  home- 
stead and  the  money  paid  as  family  allow- 
ance, it  must  be  upon  the  theory  that  with- 
in the  meaning  of  the  inheritance-tax  stat- 
ute such  property  passed  to  her  as  sole 
devisee  and  legatee  at  the  moment  of  the 
testator's  death,  and  must  be  regarded  as 
having  so  passed,  although  subsequently 
diverted  and  removed  from  administration 
by  the  probate  court  in  due  course  of  ad- 
ministration, and  thus  not  constituting  any 
part  of  the  distributable  assets  of  the 
estate.  This  theory,  however,  not  only 
appears  to  us  to  be  inconsistent  with  the 
provisions  of  the  tax  act,  but  is  absolutely 
opposed  to  the  decisions  rendered  by  the 
courts  of  other  states  in  cases  involving 
similar  questions.  It  is  recognized  by  this 
court  and  by  the  courts  generally  that  a 
tax  of  this  character  is  not  a  tax  on  prop- 
erty as  such,  but  one  upon  the  right  of 
succession,  a  tax  upon  one  for  the  privilege 
of  succeeding  to  property.  See  Re  Wilmer- 
ding,  117  Cal.  284,  49  Pac.  181,  and  cases 
cited.  It  was  said  in  the  case  just  cited: 
"The  same  authority  which  confers  this 
privilege  may  attach  to  it  the  condition 
that  a  portion  of  the  estate  so  received  shall 
be  contributed  to  the  state."  The  act  con- 
strued by  the  supreme  court  of  Connecti- 
cut in  Gallup's  Appeal,  76  Conn.  617|  67 
Atl.  609,  was  materially  the  same  as  our 
tax  act;  the  description  of  property  being 
"any  property  .  .  * .  which  shall  pass  by 
will  or  by  the  inheritance  laws  of  this 
state,"  etc.  The  court  said  that  the  design 
of  this  act  was  a  tax  based  on  the  distri- 
bution of  the  net  proceeds  of  the  decedent's 
property,  after  payment  of  his  debts  and 
costs  and  charges  of  administration,  and 
after  deduction  of  amounts  and  articles 
exempted,  to  the  persons  upon  whom  it 
devolves.  The  New  York  court  of  appeals 
said  of  a  similar  statute  in  Re  Gihon,  169 
N.  Y.  443,  62  N.  E.  661:  The  collateral 
inheritance  tax  does  not  attach  to  the  very 
articles  of  property  of  which  the  deceased 
died  possessed.  It  is  imposed  only  on  what 
remains  for  distribution  •  after  expenses  of 
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administration,  debts,  and  rightful  claims 
of  third  parties  are  paid  or  provided  for. 
It  is  on  the  net  successions  to  the  beneficia- 
ries. In  that  case  a  deduction  of  certain 
fees  and  disbursements  in  a  will  contest  was 
upheld.  The  court  said  that  this  was  an 
expense  of  administration,  and  therefore 
chargeable  to  the  estate,  and  not  to  the  lega- 
tees or  devisees.  In  Pepper's  Estate,  159 
Pa.  508,  28  Atl.  353,  the  supreme  court  of 
Pennsylvania,  construing  a  similar  act,  in 
holding  that  there  should  be  deducted  from 
the  amount  upon  which  the  tax  was  cal* 
culated  a  sum  paid  in  compromise  of  a 
claim,  said  that  the  legatees  were  not  liable 
thereon,  for  the  reason  that  the  amount 
paid  was  never  received  by  them,  and  that 
"under  the  act  it  is  only  so  much  of  the 
estate  which  actually  passes  to  them  by 
virtue  of  the  will  that  is  liable  to  the  tax." 
Of  a  similar  act  the  supreme  court  of  Iowa 
said  in  Re  Stone,  132  Iowa,  140,  109  N.  W. 
467,  10  A.  &  E.  Ann.  Gas.  1033:  "The  col- 
lateral inheritance  tax  is  on  the  right  to 
succession  to  property,  and  not  on  the  prop- 
erty itself,  and  it  is  collectable  out  of  each 
specific  share  or  interest,  not  out  of  the  gen- 
eral property  of  the  estate."  And  in  Mor- 
row V.  Durant,  140  Iowa,  437,  23  L.R.A. 
(N.S.)  474,  118  N.  W.  781,  784,  the  same 
court  held  that  money  properly  devoted 
by  the  executor  to  the  erection  of  a  monu- 
ment to  the  deceased,  and  thus  taken  from 
legatees,  was  not  to  be  included,  because 
the  tax  is  only  on  the  property  that  passes 
to  the  legatees,  and  that  in  such  cases  the 
money  so  used  does  not  pass  to  the  benefi- 
ciary. In  Re  Wolfe,  89  App.  Div.  349,  353, 
85  N.  Y.  Supp.  949,  953,  it  is  said;  "If 
no  transfer  is  effected,  because  it  turns  out 
that  there  is  no  property  to  transfer,  no 
tax  can  be  collected."  In  Re  Thomas,  39 
Misc.  223,  79  N.  Y.  Supp.  671,  in  fixing  the 
amount  of  inheritance  tax,  the  court  said: 
"Where  the  legal  representative  makes  a 
proper  payment  in  the  course  of  adminis- 
tration, the  transfer  from  the  estate  is 
subordinate  and  subject  thereto," — citing 
Re  Gihon,  supra.  In  Re  Page,  39  Misc. 
223,  79  N.  Y.  Supp.  382,  it  was  held  that, 
in  view  of  a  statute  providing  in  effect 
that  certain  enumerated  articles  should  go 
to  the  widow  and  minor  child  or  children, 
and  not  be  considered  as  assets  for  the  pur- 
poses of  administration,  such  articles  did 
not  "pass"  by  will  or  by  the  intestate 
laws  of  the  state,  but  that  the  beneficiaries 
took  absolutely  by  the  express  terms  of  the 
statute,  and  whetlier  the  decedent  died 
testate  or  intestate,  and  that  such  property 
was  not  subject  to  the  tax.  In  Re  Marcsi, 
74  App.  Div.  70,  77  N.  Y.  Supp.  76,  it  was 
held,  following  Re  Gihon,  supra,  that  the 
costs  and  expenses  of  an  action  instituted 
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by  the  executor  of  the  will  to  obtain  m 
judicial  construction  of  the  will  and  instruc- 
tions as  to  distribution  must  be  deducted 
as  a  necessary  expense  of  administration 
in  estimating  the  amount  of  tax.  No  case 
cited  or  discovered  by  us  hints  at  any  dif- 
ferent doctrine  than  that  declared  by  these 
decisions,  except,  perhaps,  the  case  of  Mill- 
ward's  Estate,  6  Misc.  425,  27  N.  Y.  Supp. 
287,  where  there  is  some  language  of  the 
surrogate  that  may  be  construed  as  sup* 
porting  a  contrary  view.  But,  if  so  con- 
strued, it  is  but  the  expression  of  a  single 
judge  plainly  in  conflict  with  the  views 
later  exprecsed  by  both  the  supreme  court 
of  New  York  and  the  court  of  appeals  of 
that  state.  AH  these  cases  are  based  not 
on  the  theory  that  there  is  any  express  or 
implied  exemption  provided  by  the  tax  act 
under  consideration,  but  upon  the  theory 
that  the  act  does-  not  purport  to  impose  the 
tax  as  to  such  property,  being  confined  by 
its  terms  to  such  property  as  actually 
passed  to  the  beneficiary,  that  is,  to  his 
distributable  interest.  No  substantial  dis- 
tinction can  be  found  in  any  matter  mate- 
rial to  the  question  involved  here,  between 
anv  of  the  acts  so  considered  and  our  own 
act.  The  decision  of  this  court  in  Re  Mofiitt, 
153  Cal.  359,  20  L.R.A.(N.S.)  207,  95  Pac. 
653,  1025,  that  the  surviving  wife's  share  of 
the  community  property  is  subject  to  this 
inheritance  tax  was  based  solely  on  the 
proposition,  established  in  this  state  by 
several  prior  decisions,  that  the  wife  takes 
such  property  solely  by  succession  as  an 
heir  of  the  husband,  and  therefore  "by  the 
intestate  laws  of  this  state." 

The  provisions  of  our  tax  act  clearly  show 
that  the  tax  imposed  thereby  is  one  solely 
upon  the  devisee,  legatee,  or  heir,  and  one 
upon  him  only  as  to  such  property  as  he  ac- 
tually takes  on  distribution  as  devisee,  lega- 
tee, or  heir.  It  would  appear  to  be  a  most 
absurd  and  inequitable  provision  that  im- 
posed a  tax  on  one  for  the  privilege  of  suc- 
ceeding as  heir,  devisee,  or  legatee  to  certain 
property  of  the  decedent,  where  the  very 
property  to  which  he  is  so  held  to  succeed  is 
lawfully  diverted  by  the  probate  court  to 
other  purposes,  and  never  can  be  distributed 
to  him.  Suppose  in  this  very  case  the  real 
property  set  apart  as  a  homestead  had  been 
devised  by  the  will  to  another  person  than 
the  wife.  Suppose,  also,  that  the  money 
paid  as  family  allowance  exhausted  the 
property  available  to  pay  a  legacy  given  to 
still  another  person.  Under  the  treasurer's 
theory  that  the  property  had  passed  to  the 
devisee  and  the  legatee,  within  the  meaning 
of  the  act,  at  the  moment  of  the  death  of 
deceased,  the  devisee  and  legatee  would  l)e 
liable  for  the  whole  tax  thereon  although 
both   devise   and    legacy   had    been    wholly 
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defeated,  so  far  as  any  practical  effect  is 
iioncerned,  by  the  orders  of  the  probate 
nurt.  As  we  have  seen,  the  fact  that  the 
rife  was  here  the  devisee  and  legatee  is  of 
10  cooaequenoe  in  determining  the  proper 
K)nstniction  of  this  act.  Happily  no  such 
»7DcluBion  appears  to  be  warranted  by  the 
ict  Section  12,  relied  on  as  implying  an 
exemption"  as  to  debts  due  from  a  de- 
e&ded,  is  rather  a  clear  recognition  that 
0  tax  was  intended  to  be  imposed  as  to 
roperty  that  was  lawfully  diverted  by  the 
robate  court  from  the  purposes  declared  by 
be  will  or  by  the  laws  of  succession;  the 
bject  thereof  being  simply  to  provide  a 
tethod  for  the  repayment  to  the  legatee, 
erisee,  heir,  or  next  of  kin  of  a  proper  pro- 
ortion  of  the  money  theretofore  paid  by 
tm  as  a  tax  where  the  property  already  de- 
(ered  is  diminished  by  the  subsequent  prov- 
if^  of  debts  against  the  decedent. 

In  yiew  of  what  we  have  said,  it  is  ap- 
irent  that  such  cases  as  Trippet  y.  State, 
19  Cal.  526,  8  L.R.A.(N.S.)  1210,  86  Pac. 
)84,  Re  Martin,  153  Cal.  225,  94  Pac.  1053, 
Jd  Re  Stanford,  126  Cal.  112,  45  L.R.A. 
(8,  54  Pac  259,  58  Pac.  462,  are  in  no 
»y  pertinent  to  the  question  here  involved. 
»  doctrine  of  those  cases  is  simply  that 
le  right  of  the  state  to  the  tax  imposed 
^  the  act  vests  upon  the  death  of  the 
stator  or  intestate,  and  cannot  be  surren- 
«d  or  limited  by  any  subsequent  act  of 
e  legislature.  For  instance,  in  Re  Stan- 
rd,  supra,  in  the  act  in  force  at  the  death 

tfae  testator,  there  was  no  exemption  as 

legacies  or  devises  to  nephews,  nieces,  or 
ucational  institutions.  By  an  act  en- 
ted  subsequent  to  his  death,  the  original 
t  was  amended  by  providing  for  such  ex- 
iptions,  and  it  was  specially  provided  that 
e  amendment  should  apply  to  the  estates 
persons  who  had  died  prior  to  the  amend- 
?  *ct.  It  was  very  properly  held  that 
n  could  not  be  done,  and  that  the  right 

tbe  state  was  determined  by  the  act  in 
^  tt  the  time  of  the  death  of  the  testa- 
f-  This  doetrine  was  affirmed  in  Trip- 
t  T.  State,  supra,  w^here  it  was  held  that 
B  tct  in  force  at  the  death  of  the  testator 
»e  to  the  state  a  right  which  vested  im- 
>i lately  upon  such  death,  and  which  could 
t  be  surrendered  by  subsequent  legisla- 
^<  act  or  by  a  repeal  of  the  law  under 
tifh  the  right  became  vested,  as  such  a 
Hrtider  would  be  a  gift  or  donation  from 
f  »tatp,  in  violation  of  §  31  of  article  4 
tbe  Constitution.    Re  Martin  is  practical- 

to  the  same  effect.  While  undoubtedly 
[^t,  these  decisions  do  not  touch  the 
itt  here  nnder  discussion.  Whatever  tax 
*  impf  sed  by  the  act  in  force  at  the  death 
tl"  'ipceased,  the  right  thereto  vested  in 
'  »tjte  at  the  moment  of  his  death,  and 
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could  not  be  legally  devested  by  any  depart- 
ment of  the  state,  executive,  legislative,  or 
judicial.  But  it  was  only  as  to  the  tax 
imposed  by  such  act  that  the  right  so  vested, 
and,  when  it  is  determined  that  the  act  im- 
posed no  tax  as  to  property  lawfully  divert- 
ed by  the  court  in  probate  with  the  conse- 
quence that  it  could  never  be  distributed  to 
the  devisee,  legatee,  or  heir,  it  is  apparent 
that  no  vested  right  of  the  state  is  impaired. 

To  summarize:  Under  the  tax  act  of 
March  20,  1905,  property  of  a  decedent  set 
apart  absolutely  as  a  homestead  by  the  court 
in  probate  under  the  provisions  of  §  1465, 
Code  Civ.  Proc.,  and  moneys  paid  under  or- 
der of  the  probate  court  under  §  1466,  Code 
Civ.  Proc,  do  not  pass  by  will  or  by  the 
intestate  laws  of  the  state,  and  the  persons 
taking  under  such  orders  are  not  liable  for 
any  tax  under  such  act;  and  the  devisees, 
legatees,  and  heirs  to  whom  said  property 
would  have  been  distributed  under  the  will 
or  the  succession  laws  of  this  state  if  such 
property  had  not  been  so  diverted  by  the 
court  in  probate  are  not  liable  for  any  tax 
on  account  thereof,  for  such  property  never 
passed  to  them  within  the  meaning  of  the 
act. 

It  follows  that  the  learned  judge  of  the 
trial  court  was  correct  in  his  conclusion  as 
to  the  family  allowance,  but  erred  as  to  the 
real  property  set  apart  as  a  homestead.  The 
tax  fixed  by  the  order  was  excessive  there- 
fore by  $280. 

It  is  ordered  that  the  order  of  the  Supe- 
rior Court  be,  and  the  same  is  hereby,  modi- 
fied by  reducing  the  amount  of  tax  fixed 
thereby  from  $888.53  to  $608.53,  and  aa  so 
modified  the  order  is  affirmed. 

We  concur:  Shaw,  Sloss,  Jjorlgan, 
Melvin,  and  Hensliaw,  JJ. 


IDAHO  StrPREBfB  COURT. 

VICTOR  R.  RASICOT,  Respt., 

V. 

ROYAL  NEIGHBORS  OF  AMERICA,  Appt 
(—  Idaho,  — ,  108  Pac.  1048.). 

Benefit  Insurance  —  warranties. 

1.  Where  an  applicant  for  fraternal  bene- 
fit insurance  specifically  warrants  the  liter- 
al truth  of  the  answers  given  to  the  ques- 
tions submitted,  the  statements  made  in 
the  application  are  treated  in  law  as  war- 
ranties, and  not  as  mere  representations. 

Headnotes  by  Ailshie,  J. 

Note.  —  See  note  to  Reppond  v.  National 
L.  Ins.  Co.  11  L.R.A.(N.S.)  981,  as  to  when 
statements  may  be  regarded  as  representa- 
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Same  —  answers  founded  on  opinion. 

2.  The  warranty  as  to  the  truth  of  an 
answer  which  by  its  nature  expresses  only 
the  opinion  or  judgment  of  the  applicant 
should  not  extend  further  than  to  insure 
the  honesty  and  good  faith  of  the  party 
answering  the  question,  and  that  it  was  in 
truth  and  in  fact  his  honest  opinion  or  judg- 
ment. 

Same  ^  pregnancy  —  false  answer  — 
waiver. 

3.  Where  a  fraternal  benefit  society  re- 
ceived an  application  from  a  woman  for  in- 
surance which  warranted  the  literal  truth  of 
the  answers  given  by  her,  and  she  represent- 
ed, and  at  the  time  honestly  believed,  that 
she  was  not  pregnant,  when  in  fact  and  in 
truth  she  was,  and  the  contract  provided 
that  the  society  would  not  become  liable  in 
such  a  case,  and  that  it  would  not  consider 
such  an  application  until  at  least  two  months 
after  confinement;  and  the  society  collected 
and  received  dues,  assessments,  and  premi- 
ums from  the  insured  for  a  period  of  nearly 
five  years  thereafter,  during  which  time  the 
applicant  was  In  good  health, — the  insur- 
arce  society  will  be  held  to  have  waived  the 
right  to  insist  on  a  breach  of  the  contract 
for    the   falsity   of   the    answer. 

Same  —  agency  of  subordinate  camp. 

4.  Where  a  local  camp  of  a  fraternal  bene- 
fit society  receives  and  collects  the  dues  and 
assessments  and  insurance  premiums  from 
its  members,  and  transmits  them  to  the 
officers  of  the  superior  or  head  organization, 
which  issues  the  benefit  certificates,  and 
has  supervision  and  right  of  expulsion  of 
members,  the  local  camp  should  be  regarded 
and  treated  as  the  agent  of  the  superior 
or  head  department  of  the  society. 

Same  ^  repudiation  of  policy  —  public 
policy. 

6.  It  is  contrary  to  sound  public  policy, 
and  detrimental  to  the  best  interests  of  so- 
ciety at  large,  to  allow  a  fraternal  benefit 
society  to  issue  to  an  applicant  a  benefit 
certificate,  and  thereafter  continuously  col- 
lect and  receive  from  the  applicant  his  dues 
and  assessments  for  a  number  of  years,  and 
induce  him  to  continue  his  payments  and 
keep  up  his  membership  and  dues,  under 
the  belief  that  his  savings  are  being  devoted 
to  the  purchase  of  protection  for  his  family 
and  dependent  ones,  and  then,  after  his 
death,  to  allow  the  society  to  repudiate  the 
contract,  on  the  ground  that  the  policy  nev- 
er went  into  efl'cet,  because  of  some  tempo- 
rary cause  or  disability  which  existed  at 
the  time  of  the  delivery  of  the  policy  and 
of  which  the  applicant  had  no  knowledge  and 
which  was  wholly  obviated,  and  did  not  in 


any  manner  contribute  to  the  cause  of 
death,  increase  the  risk,  or  lessen  the  life 
expectancy  of  the  applicant,  and  which 
cause  or  condition  would  not  have  avoided 
the  policy  or  been  a  breach  of  the  contract 
had  it  occurred  after  the  contract  went  into 
force  and  operation. 

Same  —  "sound  health"  ^  pregnancy. 

6.  An  agreement  or  stipulation  in  a  con- 
tract of  insurance  made  with  a  married 
woman,  that  the  policy  shall  not  go  into 
effect  unless  it  is  delivered  to  her  "while  in 
sound  health,**  is  not  violated  by  reason  of 
the  applicant  being  pregnant  at  the  time  of 
the  delivery  of  the  policy. 

Same  —  "personal  ailment**  ^  confine- 
ment in  q^lldbirtli. 

7.  A  statement  made  by  a  married  woman 
who  applies  for  insurance  in  a  fraternal 
benefit  society,  that  she  has  not  consulted 
with  a  physician  "in  regard  to  a  personal 
ailment**  within  the  last  seven  years,  doefe 
not  cover  a  single  attendance  by  a  physi- 
cian upon  the  applicant  some  three  years 
prior  thereto,  when  she  was  confined  and 
gave  birth  to  a  child.  Confinement  in  child- 
birth is  not  a  "personal  ailment'*  within  the 
meaning  of  such  a  provision  in  the  contract. 

Evidence  —  action  on  insurance  certifi- 
cate —  proofs  of  death  —  exclusion  — 
error. 

8.  In  an  action  for  recovery  on  a  life  in- 
surance certificate,  it  is  error  for  the  trial 
court  to  exclude  the  proofs  of  death  wiiich 
have  been  furnished  by  the  beneficiary, 
where  the  same  are  offered  in  evidence  on 
the  trial  by  the  insurance  society. 

Trial  —  opening  statement  —  reference 
to  abandoned  defenses. 

9.  Where  an  amended  answer  has  been 
filed  in  a  case,  which  omits  and  abandons 
certain  affirmative  defenses  pleaded  in  the 
original  answer,  the  trial  court  should  not 
permit  the  counsel  for  the  plaintiff  in  his 
opening  statement  to  read  and  comment  up- 
on the  defenses  contained  in  the  original 
answer,  and  which  have  been  omitted  and 
abandoned  in  the  answer  on  which  the  case 
is  to  be  tried. 

(April   16,   1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Bonner  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  certain  benefit  certificate.    Affirmed. 

Statement  by  Ailshie,  J.: 

The   plaintiff   commenced   this   action    in 


tions,  although  expressly  denominated  in 
the  policy  as  warranties. 

As  to  effect  of  stipulation  in  application 
or  policy  that  latter  shall  not  become 
binding  unless  delivered  to  assured  while  in 
good  health,  see  note  to  Roe  v.  National  L. 
Ins.  Asso.  17  L.R.A.(N.S.)  1144. 

As  to  what  constitutes  a  consultation 
with  or  atton dance  by  a  physician  within 
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the  meaning  of  an  application,  see  note  to 
Metropolitan  L.  Ins.  Co.  v.  Brubaker,  18 
L.R.A.(X.S.)    362. 

As  to  waiver  by  subordinate  lodge  of  right 
of  benefit  association  to  insist  upon  forfei- 
ture of  benefit  because  of  violation  of  laws  of 
association,  see  note  to  Modern  Woodmen  v. 
Breckenridge,  10  L.R.A.(N.S.)   136. 
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the  district  court  to  recover  upon  a  bene- 
fit certificate  for  $1,000  issued  by  the  de 
fendant,  the  Royal  Neighlxirs  of '  America, 
to  plaintiff's  wife,  Emeline  Rasicot.  About 
May  14,  1902,  Emeline  Rasicot  was  elected 
as  a  beneficiary  member  of  Dewey  Camp 
No.  1037  of  the  Royal  Neighbors  of  Amer- 
ica, located  at  Little  Falls,  Minnesota. 
Under  date  of  April  25th  she  answered  the 
prescribed  list  of  questions,  and  made  ap- 
plication for  a  benefit  certificate  in  the  so- 
ciety. This  application  appears  to  have 
been  witnessed  and  filed  by  the  camp  re- 
corder on  June  4th,  and  on  the  same  date 
she  was  given  the  medical  examination,  and 
answered  the  list  of  questions  submitted  by 
the  camp  physician.  On  June  28th  the  so- 
ciety issued  its  benefit  certificate  for  the 
sum  of  $1,000,  payable  to  Victor  R.  Rasi- 
cot, husband  .of  the  insured.  The  insured 
afterwards  removed  to  Idaho,  and  trans- 
ferred her  membership  to  Lakeside  Camp 
No.  2373,  located  at  Sand  Point,  Idaho, 
and  thereafter  kept  up  the  regular  payment 
of  all  dues  and  assessments  until  the  date 
of  her  death,  February  7,  1907.  The  bene- 
ficiary, Victor  R.  Rasicot,  made  the  neces- 
sary proofs  of  death  and  demanded  pay- 
ment on  the  certificate.  The  society  re- 
fused payment,  and  this  action  was  accord- 
ingly instituted.  The  defendant  filed  an 
answer,  denying  generally  the  allegations 
of  the  complaint  and  setting  up  four  sepa- 
rate afiHrmative  defenses.  The  first  defense 
pleaded  the  by-laws  of  the  society,  and  the 
application  made  by  Emeline  Rasicot  for 
insurance,  and  alleged  that  certain  of  her 
answers  were  false  and  untrue,  and  that,  by 
the  provisions  of  the  application  and  bene- 
fit certificate,  she  had  warranted  the  lit- 
eral truth  of  every  answer  given,  and  that 
the  policy  was  therefore  void,  and  never 
became  effective,  by  reason  and  on  account 
of  the  falsity  and  untruth  of  her  answers. 
The  second  affirmative  defense  alleged  that, 
under  the  stipulations  and  agreements  of 
the  application  and  certificate,  it  is  essen- 
tial to  the  validity  of  the  policy  or  certifi- 
cate that  it  should  be  delivered  to  the  ap- 
plicant while  she  was  in  sound  health,  and 
that  in  truth  and  in  fact  she  was  not  in 
sound  health  at  the  time  of  the  delivery 
of  the  certificate,  and  that  tlierefore  the 
policy  never  took  effect.  The  third  and 
fourth  defenses  are  each  to  substantially 
the  same  effect,  and  allege  that  the  insured 
died  from  a  criminal  and  self-inflicted  abor- 
tion and  miscarriage,  and  that,  under  the 
terms  of  her  certificate,  no  recovery  could 
be  had  in  such  a  case.  The  defendant  sub- 
sequently filed  an  amended  answer,  con- 
taining more  specific  denials  of  the  allega- 
tions of  the  complaint,  and  later  it  filed  a 
29  L.R.A.(^.S.) 


second  amended  answer,  on  which  the  case 
was  final Iv  tried. 

The  defendant  omitted  from  this  last 
answer  the  third  and  fourth  defenses  relat- 
ing to  the  charge  that  the  insured  had  died 
from  a  self-inflicted  operation.  This  answer 
contained  a  further  allegation  as  to  .  the 
falsity  of  a  further  question  propounded 
by  the  company  and  answered  by  the  appli- 
cant. 

The  'answer  as  it  finally  stood  alleged 
that  the  applicant  had  given  false  and  un- 
true answers  to  questions  17,  18,  25  (in 
two  particulars),  28,  33 j,  33v,  and  331; 
the  questions  and  answers  being  as  fol- 
lows: 

"(17)  Are  you  now  of  sound  body  and 
mind,  in  good  health,  free  from  disease  or 
injury,  of  good  moral  character,,  exemplary 
habits,  and  a  believer  in  a  Supreme  Be- 
ing?    Yes. 

"(18)  Have  you  within  the  last  seven 
years  consulted  any  physician  or  physicians 
in  regard  to  personal  ailment?  If  so,  give 
datesj  ailment,  and  physician's  or  physi- 
cians' name  and  address.    No." 

"(25)  Have  you  ever  had  any  disease  of 
the  following  named  organs,  or  any  of  the 
following  named  diseases  or  symptoms: 
Fistula?    No. 

"(26)  Have  you  ever  had  any  disease  of 
the  following  named  organs,  or  any  of  the 
following  named  diseases  or  symptoms: 
Rheumatism  ?    No." 

"(28)  Have  you  ever  had  any  disease  of 
the  urinary  or  genital  organs?  .  No." 

"(33j)  Is  your  menstruation  regular  and 
healthy?    Yes." 

"(33v)  Have  you  now  or  ever  had  any 
disease  of  the  breast,  ovaries,  or  uterus? 
No." 

"(331)   Are  you  now  pregnant?    No." 

The  application  contains  the  following 
provision  in  several  different  forms  and  in 
different  paragraphs  and  subdivisions  there- 
of: "I  have  verified  each  of  the  foregoing 
answers  an4  statements,  from  1  to  33,  both 
inclusive,  adopt  them  as  my  own,  whether 
written  by  me  or  not,  and  declare  and  war- 
rant that  they  are  full,  complete,  and  liter- 
ally true,  and  I  agree  that  the  exact  literal 
truth  of  each  shall  be  a  condition  precedent 
to  any  binding  contract  issued  upon  the 
face  of  the  foregoing  answers,  and  I  hereby 
constitute  and  make  the  ofiicers  of  the  local 
camp  and  of  the  Royal  Neighbors  of  Amer- 
ica, who  have  aided  in  making  this  appli- 
cation, my  agents  for  such  purpose.  I  fur- 
ther agree  that  the  foregoing  answers  and 
statements,  together  with  the  preceding 
declaration,  shall  form  the  basis  of  the  con- 
tract between  me  and  the  Royal  Neighbors 
of  America,  and  are  offered  by  me  as  a  con- 
sideration for  the  contract  applied  for,  and 
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hereby  made  a  part  of  any  benefit  certificate 
that  may  be  issued  on  this  application,  or 
a  substitute  therefor  issued  at  my  request, 
and  shall  be  deemed  and  taken  as  a  part 
of  any  such  certificate;  that  this  applica- 
tion may  be  referred  to  in  any  said  benefit 
certificate  as  the  basis  thereof,  and  that 
they  shall  be  construed  together  as  one 
entire  contract;  and  I  further  agree  that 
if  any  answer  or  statement  in  this  applica- 
tion is  not  literally  true,  or  if  1  sheuld  fail 
to  comply  with  and  conform  to  any  and 
all  of  the  laws  of  said  Hoyal  Neighbors, 
whether  now  in  force  or  hereafter  adopted, 
that  my  benefit  certificate  shall  be  void." 

When  it  came  to  the  trial,  the  chief  con- 
troversy revolved  about  the  answer  to  ques- 
tion 331.  On  this  question  special  findings 
were  submitted  to  the'  jury,  and  the  ques- 
tions submitted  and  the  answers  thereto  are 
as  follows:  "(1)  State  whether  or  not  the 
deceased,  Emeline  Rasicot,  was  pregnant  at 
the  time  she  made  application  for  a  policy 
of  insurance  with  the  defendant,  to  wit,  on 
June  4,  1902.  Answer:  We,  the  jury,  an- 
swer, *Yes.'  State  whether  or  not  the  said 
decedent,  Emeline  Rasicot,  if  you  answer 
that  she  was  pregnant  on  June  4,  1902,  or 
June  28,  1902,  knew  of  her  condition  as  to 
pregnancy  on  either  of  said  dates,  and,  if 
so,  on  what  date.  Answer:  We,  the  jury, 
answer  that  she  did  not  know  her  condition 
on  the  4th  day  of  June,  1902,  and  did  not 
know  such  condition  June  28,  1902."  The 
jury  at  the  same  time  returned  a  general 
verdict  in  favor  of  the  plaintiff  for  the  sum 
demanded  by  his  complaint. 

Messrs.  Benjamin  D.  Smith  and  Sd- 
win  McBee,  for  appellant: 

Breach  of  warranty  with  respect  to  preg- 
nancy will  forfeit  an  insurance  policy. 

Supreme  Lodge,  K.  &  L.  H.  v.  Payne, 
101  Tex.  449,  15  L.R.A,(N.S.)  1277,  108 
S.  W.  1160  (Tex.  Civ.  App.)  110  S.  W. 
623. 

A  warranty  is  a  stipulation  inserted  in 
writing  on  the  face  of  the  policy,  on  the 
literal  truth  or  fulfilment  of  which  the 
validity  of  the  entire  contract  depends. 

Angell,  Ins.  §  140;  Bacon,  Ben.  Soc.  §  194; 
3  Cooley,  Briefs  on  Insurance,  p.  1932; 
Joyce,  Ins.  §  1944;  Bliss,  Life  Ins.  §  46; 
May,  Ins.  §  156. 

As  a  warranty  is  in  the  nature  of  a  con- 
dition precedent  to  the  validity  of  a  policy, 
and  must  be  literally  true,  if  the  fact  war- 
ranted is  not  true,  there  is  a  breach  of  war- 
ranty. 

3  Cooley,  Briefs  on  Insurance,  1950; 
Fitch  V.  American  Popular  L.  Ins.  Co.  59 
N.  Y.  557,  17  Am.  Rep.  372;  Co-operative 
Life  Asso.  v.  Leflore,  53  Miss.  1 ;  Miles  v. 
Connecticut  Mut.  L.  Ins.  Co.  3  Gray,  580; 
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Schwarzbach    v.     Ohio    Valley    Protectin 
Union,  25  W.  Va.  622,  62  Am.  Eep.  227; 
Glutting   ▼.    Metropolitan  L.  Ins.  Go.  5C 
N.  J.  L.  287,  13  AtL  4;  Connecticut  Hat 
L.  Ins.  Co.  V.  Pyle,  44  Ohio  St  19,  5S  As. 
Rep.  781,  4  N.  E.  465;  Cummings  t.  Kra 
nebec  Mut.  L.  Ins.  Co.  89  Me.  37,  35  Ail. 
1032;    Aloe  v.  Mutual  Reserve  Fund  life 
Asso.  147  Mo.   561,  49  S.  W.  553;  Metnh 
politan  L.  Ins.  Co.  v.  Rutherford,  98  \i 
195,  35  S.  E.  361,  2  Va.  Dec  707,  35  S.  K 
719;  Webb  v.  Bankers'  L.  Ins.  Co.  19  Cok 
App.   456,   76  Pac   738;    Bacon,  Ben.  Snc. 
§  197. 

Where  there  is  a  breach  of  warrantT  tk 
policy  is  avoided,  though  the  statemect  r« 
which  the  breach  is  predicated  is  in  no 
way  material  to  the  risk. 

3  Cooley,  Briefs  on  Insurance,  1951;  S 
Joyce,  Ins.  §  1962;   Beard  v.  Royal  Keip- 
bors,  53  Or.  102,  19  L.R.A.{N.S.)  798,9? 
Pac.  83;   McDermott  v.  Modem  Woodmein, 
97   Mo.  App.  636,  71  S.  W.  833;  Price  t 
Phoenix  Mut.  L.  Ins.  Co.  17  Minn.  497,  Gil 
473,   10    Am.   Rep.    166;    Hoover  v.  Rojil 
Neighbors,  65  Kan.  616,  70  Pac  695;  P*tt: 
son   V.   Des  Moines   Life   Asso.    115  lovi^ 
668,  87  N.  W.  397 ;  National  Union  v.  Am- 
horst,  74  111.  App.  482;  Modem  Woodee 
V.   Von   Wald,   6   Kan.   App.   231,  49  P*f 
782 ;  Connecticut  Mut.  L.  Ins.  Co.  v.  Yoaci;. 
77  111.  App.  440;  McClain  v.  Providence  Sit 
&  Life  Assur.  Soc.  105  Fed.  834;  Cerrs  " 
State  Ins.  Co.  71  Minn.  338,  73  K.  W.  S4?: 
Clements  v.  Connecticut  Indemnity  Ca  2S 
App.  Div.  131,  51  N.  Y.  Supp.  442;  KaE?ai 
Mut.  L.  Ins.  Co.  V.  Coalson,  22  Tex.  CW 
App.  64,  54  S.  W.  388;   Schane  v.  Hetrr 
politan  L.   Ins.  Co.   76   App.   Div.  271.  *' 
N.  Y.  Supp.  582;   Aloe  v.   Mutual  Rcs^tvi 
Fund  Life  Asso.  and  Metropolitan  L.    loi 
Co.  V.  Rutherford,   supra;    Bay  ley  v.  Es 
ployers'   Liability  Assur.   Corp.    (Cal.)  ^ 
Pac.  638 ;  Dwyer  ▼.  Mutual  L.  Ins.  Co.  T 
N.   H.   572,   58   Atl.   502;    Supreme  U^p 
0.  C.  K.  V.  McLaughlin,  108  III.  App.  85. 

A  breach  of  warranty  is  fatal  to  tb 
policy,  though  the  insured  had  no  kninr 
edge  of  the  falsity  constituting  the  breid 
and  did  not  intend  to  deceive  the  insurer. 

3  Cooley,  Briefs  on  Insurance,  1954;  lU; 
Ins.  §  156;  3  Joyce,  Ins.  §  19G4;  1  Bsc? 
Ben.  Soc.  §  197;  Provident  Sav.  Life  Asso 
Soc.  V.  Llewellyn,  7  C.  C.  A.  579,  16  V. 
App.   405,  58   Fed.   940;    Standard  Life 
Acci.  Ins.  Co.  v.  Sale,  61  Ij.R,A.  337,  5T 
C.  A.  418,  121  Fed.  664;  Alabama  Gold 
Ins.  Co.  V.  Johnston,  80  Ala.  467,  60  k 
Rep.  112,  2  So.  125;  Mutual  L.  Ins.  Co. 
Arhelger,  4  Ariz.  271,  36  Pac  895;  Mor-r 
V.  Bloomington  Mut.  Life  Ben.  Asso.  3S  I 
App.    79;     National    Union     ▼.    Amb^r 
supra;    Continental  L.   Ins.    Co.  v.  Roi:e 
119   111.   474,  59   Am.   Rep.    810,   10  K. 
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242;  Mutual  Ben.  L.  Ins.  Co.  t.  Can- 
pon,  48  Ind.  264;  0*Connell  v.  Su- 
preme Conclave,  K.  D.  102  Ga.  143, 
66  Am.  St  Rep.  159,  28  S.  K.  282; 
Johnson  y.  Maine  &  N.  B.  Ins.  Co.  83  Me. 
182,  22  All.  107;  Cummings  y.  Kennebeck 
Mut.  L.  Ins.  Co.  89  Me.  37,  35  Atl.  1032; 
Vose  V.  Eagle  Life  &  Health  Ins.  Co.  6 
Cush.  42;  Cushman  y.  United  States  L.  Ins. 
Co.  63  N.  Y.  404;  Connecticut  Mut.  L.  Ins. 
Co.  v.  Pyle,  supra;  Home  Mut.  Life  Asso. 
V.  Gillespie,  110  Pa.  84,  I  Atl.  340;  Dinan 
y.  Supreme  Council,  C.  M.  B.  A.  201  Pa. 
363,  60  Atl.  999;  Powers  y.  Northeastern 
Mut.  Life  Asso.  60  Vt.  630;  Baumgart  v. 
Modem  Woodmen,  85  Wis.  646,  55  N.  W. 
713;  Boyle  y.  Northwestern  Mut.  Relief 
Asso.  96  Wis.  312,  70  N.  W.  351;  Mc- 
Gowan  v.  Supreme  Court,  I.  0.  F.  104  Wis. 
173,  80  N.  W.  603,  107  Wis.  462,  83  N.  W. 
775;  National  Fraternity  v.  Karnes,  24 
Tex.  Civ.  App.  607,  60  S.  W.  576;  Leonard 
V.  State  Mut  Life  Assur.  Co.  24  R.  I.  7, 
96  Am.  St  Rep.  698,  51  Atl.  1049;  Peter- 
son V.  Des  Moines  Life  Asso.  and  Modern 
Woodmen  v.  Von  Wald,  supra;  Supreme 
Conclave  K.  D.  v.  Wood,  120  Ga.  328,  47 
S.  E.  940. 

The  applicant  herein  made  unequivocal 
answers  to  the  questions  in  the  application 
complained  about,  and  these  answers  were 
an  assumption  of  knowledge  on  her  part  as 
to  the  matters  inquired  of,  and  the  society 
had  the  right  to  rely  upon  that  assumption 
of  knowledge.  The  plaintiff  is  therefore 
estopped  from  questioning  applicant's  hav- 
ing had  that  knowledge. 

Hartford  Life  &  Annuity  Ins.  Co.  v. 
Gray,  91  111.  159;  Bloomington  Mut  Life 
Ben.  Asso.  v.  Cummins,  63  111.  App.  530. 

The  warranties  made  by  the  applicant  in 
her  application  were  continuing  warranties, 
and  must  have  been  true  at  the  time  of 
the  completion  of  the  contract;  that  is,  the 
delivery  of  the  benefit  certificate. 

May,  Ins.  §  190;  Bacon,  Ben.  Soc.  3d  ed. 
§  274;  Piedmont  &  A.  L.  Ins.  Co.  v.  Ewing, 
92  U.  S.  377,  23  L.  ed.  610;  Globe  Mut 
L.  Ins.  Co.  v.  Wolff,  95  U.  S.  326,  24 
L.  ed.  387;  Cable  v.  United  S.tates  L.  Ins. 
Co.  49  C.  C.  A.  216,  111  Fed.  19;  Bingler 
y.  Mutual  Ben.  L.  Ins.  Co.  10  Kan.  App. 
6,  61  Pac.  673;  Whitley  v.  Peidmont  &  A. 
L.  Ins.  Co.  71  N.  C.  480;  Thompson  v. 
Travelers'  Ins.  Co.  11  N.  D.  274,  91  N.  W. 
75. 

The  statement  by  an  applicant  that  she 
had  not  consulted  a  physician  regarding 
any  personal  ailment  within  seven  jears 
preceding  her  application,  and  which  was 
warranted  to  be  true,  and  which  said  answer 
was  untrue,  constituted  a  breach  of  war- 
ranty relieving  the  defendant  from  liability, 
without  regard  to  the  character  of  the  ail- 
ment for  which  the  physician  was  consulted. 
29  L.R.A.(N.S.) 


Beard  v.  Royal  Neighbors  and  Hoover  v. 
Royal  Neighbors,  supra;  Metropolitan  L. 
Ins.  Co,  V.  McTague,  49  N.  J.  L.  587,  60 
Am.  Rep.  661,  9  Atl.  766;  Cobb  v. 
Covenant  Mut  Ben.  Asso.  153  Mass. 
176,  10  L.R.A.  666,  25  Am.  St  Rep. 
619,  26  N.  E.  230;  Arhelger  v.  Mutual 
L.  Ins.  Co.  6  Ariz.  245,  56  Pac.  720;  Mod- 
ern Woodmen  v.  Von  Wald,  6  Kan.  App. 
238,  49  Pac.  782;  Providence  Life  Assur. 
Soc.  y.  Reutlinger,  68  Ark.  528,  25  S.  W. 
835;  McDermott  v.  Modern  Woodmen, 
supra;  Hubbard  v.  Mutual  Reserve  Fund 
Life  Asso.  40  C.  C.  A.  665,  100  Fed.  719; 
Caruthers  v.  Kansas  Mut.  L.  Ins.  Co.  108 
Fed.  487. 

If  a  matter  is  specifically  inquired  about 
in  the  application,  the  answer  by  the  appli- 
cant is  regarded  as  an  agreement  that  the 
matter  inquired  about  is  material. 

May,  Ins.  §  185;  Cuthbertson  v.  North 
Carolina  Home  Ins.  Co.  96  N.  C.  480,  2 
S.  E.  258;  Brignac  v.  Pacific  Mut  L.  Ins. 
Co.  112  La.  574,  66  L.R.A.  322,  36  So.  595. 

In  determining  whether  questions  con- 
tained in  an  application  are  material,  the 
test  is  whether  knowledge  or  ignorance  of 
the  facts  sought  to  be  elicited  thereby  would 
infiuence  the  company  in  determining 
whether  to  accept  the  risk. 

Mattson  v.  Modern  Samaritans,  91  Minn. 
434,  98  N.  W.  330. 

Reading  and  commenting,  over  defend- 
ant's objection,  on  defendant's  original 
answer,  which  had  been  withdrawn,  was 
improper  and  prejudicial. . 

Giffen  v.  Lewiston,  6  Idaho,  231,  55  Pac. 
545;  Burke  v.  McDonald,  3  Idaho,  296,  29 
Pac.  98;  State  v.  Harness,  10  Idaho,  18, 
76  Pac.  788;  Smith  v.  Smith,  106  N.  C. 
498,  11  S.  E.  188;  Riley  v.  Iowa  Falls,  83 
Iowa,  761,  50  N.  W.  33;  Taft  v.  Fiske,  140 
Mass.  250,  54  Am.  Rep.  459,  6  N.  E.  621; 
Owens,  L.  &  D.  Mach.  Co.  v.  Pierce,  5  Mo. 
App.  576;  Rickabus  v.  Gott,  51  Mich.  227, 
16  N.  W.  384;  Stratton  v.  Nye,  45  Neb. 
619,  63  N.  W.  928. 

Proofs  of  death  are  admissible  in  evi- 
dence, and  are  prima  facie  proof  on  the 
facts  stated  therein  and  against  the  bene- 
ficiaries and  on  behalf  of  the  society,  the 
same  being  admissions  by  the  beneficiary. 

Mutual  Ben.  L.  Ins.  Co.  v.  Newton,  22 
Wall.  32,  22  L.  ed.  793;  Home  Ben.  Asso. 
V.  Sargent,  142  U.  S.  691,  35  L.  ed.  1160, 
12  Sup.  Ct  Rep.  332;  Grand  Lodge  I.  O. 
M.  A.  V.  Wieting,  168  111.  408,  61  Am.  St. 
Rep.  123,  48  N.  E.  59;  Walther  v.  Mutual 
L.  Ins.  Co.  65  Cal.  417,  4  Pac.  413;  Mod- 
ern Woodmen  v.  Von  Wald,  6  Kan.  App. 
231,  49  Pac.  782 ;  Elliott,  Ev.  §  2387 ;  Bliss, 
Life  Ins.  2d  ed.  §  265. 
I  Knowledge  of  the  breach  of  a  condition  in 
a  benefit  certificate  by  a  local  camp  or  its 
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officers  does  not  constitute  a  waiver  or  work 
an  estoppel  against  the  society. 

Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Asso.  183  U.  S.  308,  46  L.  ed.  213,  22  Sup. 
Ct.  Rep.  133;  Modern  Woodmen  v.  Tevis, 
64  C.  C.  A.  293,  117  Fed.  369;  Graves  v. 
Modern  Woodmen,  85  Minn.  396,  89  N.  W. 
6. 

Mr.  B.  S.  Bennett,  for  respondent: 

A  pleading,  or  an  admission  or  allegation 
in  a  pleading,  notwithstanding  it  had  been 
withdrawn  or  stricken  from  the  record  by 
amendment,  is  competent  in  evidence 
against  the  party  from  whom  it  proceeded, 
like  any  other  admission  or  declaration, 
subject,  however,  to  explanation  by  himself. 

Abbott,  Trial  Brief,  Civil  Jujy  Trials,  2d 
ed.  pp.  296,  301. 

The  answer  complained  of  was  a  repre- 
sentation, and  not  a  warranty. 

Merriman  v.  Grand  Lodge  Degree  of 
Honor,  A.  0.  U.  W.  77  Neb.  544,  8  L.R.A. 
(N.S.)  983,  124  Am.  St.  Rep.  867,  110  N. 
W.  302,  15  A.  &  E.  Ann.  Cas.  124;  Royal 
Neighbors  v.  Wallace,  73  Neb.  409,  102'n. 
W.  1020;  Ranta  v.  Supreme  Tent,  K.  M. 
97  Minn.  454,  107  N.  W.  156;  Rupert  v. 
Supreme  Court  U.  0.  F.  94  Minn.  293,  102 
N.  W.  715;  Royal  Neighbors  v.  Wallace,  6 
Neb.  (Unof.)   519,  99  N.  W.  266. 

The  fact  that  insured  was  pregnant  at 
the  time  of  making  the  application  did  not 
prevent  her  from  receiving  the  certificate 
or  policy,  imder  the  health  certificate  or 
clause. 

American  Order  of  Protection  v.  Stanley, 
5  Neb.   (Unof.)   132,  97  N.  W.  467. 

The  relations  between  a  subordinate  lodge 
of  a  bemefit  society  and  the  principal  lodge 
is  that  of  agency. 

Modern  Woodmen  v.  Breckenridge,  76 
Kan.  373,  10  L.R.A.(N.S.)  136,  89  Pac. 
661,  12  A.  &  E.  Ann.  Cas.  638;  High  Court 
I.  O.  F.  V.  Schweitzer,  171  111.  325,  49  N.  E. 
606. 

Ailshie,  J.,  delivered  the  opinion  of  the 
court : 

At  the  outset  it  must  be  conceded  that, 
under  the  terms  of  this  contract,  tlie  an- 
swers given  by  the  applicant  for  insurance 
are  viewed  by  the  law  in  the  nature  of  war- 
ranties, rather  than  as  mere  representa- 
tions. 3  Joyce,  Ins.  §  1944;  Bacon,  Ben. 
Soc.  §  194;  Hoover  v.  Royal  Neiglibors,  05 
Kan.  616,  70  Pac.  595;  Beard  v.  Royal 
Neighbors,  53  Or.  102,  19  L.R.A.(N.S.)  798, 
99  Pac.  83;  Supreme  Lodge  K.  &  L.  H.  v. 
Payne  (Tex.  Civ.  App.)  110  S.  W.  523. 
It  has  been  found  as  a  fact  that  the  in- 
sured was  pregnant  at  the  time  she  made 
application  for  insurance,  and  at  the  time 
the  benefit  certificate  was  issued  to  her.  It 
29  L.R.A.(N.S.) 


is  also  established  that  she  did  not  ksov 
of  her  pregnancy  at  the  time,  and  that  lier 
answer    was    in    good    faith    and   honejilT 
made.      Viewing    these    facts   alone,  if  we 
should   follow  the   inflexible  technical  nik 
of  warranties  which  has  been  adopted  br 
many  courts,  the  inquiry  would  end  here, 
and  we  would  hold  that  the  breach  itf«]f 
avoided   the  contract,  and  that  the  suke 
quent  conduct  of  the  society  could  not  be 
considered.      Joyce,    Ins.    §    1970;    Mcl>:- 
mott  V.  Modern  Woodmen,  97  Mo.  App.  («••, 
71  S.  W.  833;  Hoover  v.  Royal  NcigliU^r*. 
and  Beard  v.  Royal  Neighbors,  supra;  aoJ 
authorities  above  cited. 

We  are  of  the  opinion,  however,  tliat 
there  are  rules  of  law  and  principles  oi 
equity  that  must  be  applied  to  the  insurer 
as  well  as  to  the  insured,  and  that  its  treat- 
ment of  the  contract  for  a  number  of  Tear< 

w 

after   the   effects   and   consequences  of  tH€ 
breach    had    disappeared    is    a    subject  re- 
quiring our  consideration.    The  benefit  cer- 
tificate was   issued   to   the  insured  on  tbe 
28th  day  of  June,  and  thereafter,  and  on 
the  25  th  day  of  November  of  the  same  year, 
she  gave  birth  to  twins,  both  of  whom  were 
healthy  and  normal.     No  unusual  or  unfi- 
vorable  condition  of  health  resulted  from  her 
confinement.    She  continued  to  be  a  meinl-rr 
of  Lakeside  Camp  No.  2373  located  at  Saoii 
Point,  and  continued  the  regular  paymtot 
of  dues  and  assessments  from  time  to  time, 
and  was  in  fairly  good  health  until  shortly 
before  the  date  of  her  death  in  Febniary, 
1907.     In  the  meanwhile  she  bore  at  least 
one  child  after  the  birth  of  the  twins.    It 
should  at  this  point  be  observed  that  ihsrt 
is  no  provision  of  the  contract  or  policj-  of 
insurance    which    attempts    to    suspend  ^r 
avoid  the  contract,  after  it  is  once  enterfd 
into,  on   account  of  subsequent  pregnancy 
The   provision   of  the  contract  confrontir.g 
us  is  a  stipulation   against  pregnancy  et 
isting  at  the  time  of  the  application  for  tht 
insurance.     It  is  conceded  in  this  case  tbii 
the  death  of  the  insured  did  not  result  f 
any  condition  of  the  insured  which  exi 
at  the  time  of  making  the  application  or 
the  issuance  of  the  policy ;  nor,  indeed,  is  i 
contended   that   the    pregnancy    of   the  ic| 
sured  at  the  time  of  the  issuance  of  tl 
policy  in  any  way  contributed  to  the  ult 
mate  cause  of  death,  or   in  anv  war  aiij 
mented   the  subsequent  risk  or   dimini«'h 
her    life    expectancy.      In    the    applicati 
question  331  is  followed  by  a  star,  and 
the   foot   of   the   application   blank   is  t 
following  note:     "If  applicant  is  pregu*^" 
application  will  not  be  accepted  by  supne' 
physician.      Examination    should    be    pi^ 
poned  until  at  least  two  months  after  £s? 
finement."     It  appears  that  under  the  b; 
laws,  rules,  and  regulations  of  the  societ 
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ID  a  case  of  this  kind,  the  application  is 
withheld  until  a  period  of  two  months  after 
the  confinement  of  the  applicant,  and  there- 
upon the  physician  makes  the*  examination 
and  takes  the  applicant's  answers  to  the 
questions,  and,  if  they  prove  satisfactory  in 
other  respects,  the  application  is  accepted 
and  the  certificate  is  issued.  In  this  case 
no  fraud  was  practised  whatever.  Although 
the  society  contends .  that  the  policy  never 
went  into  effect  and  that  the  contract  never 
became  binding,  still  it  received  and  ac- 
cepted dues  and  assessments  from  the  in- 
sured for  a  period  of  more  than  four  years 
continuously  succeeding  her  confinement, 
and  also  covering  a  subsequent  period  of 
gestation  and  confinement;  and  the  society 
is  presumed  to  have  had  notice,  through 
the  local  camp,  of  the  existence  of  the  facts 
and  the  happening  of  the  contingency  which 
would  have  avoided  the  contract.  The  local 
camp  of  which  the  insured  was  a  member 
collected  and  received  the  dues  and  assess- 
ments from  its  members,  and  was  charged 
with  the  duty  of  looking  after  the  health 
and  conduct  of  its  members,  and  of  expel- 
ling or  suspending  its  members  for  any  vio- 
lation of  the  laws  of  the  order  or  breach 
of  their  duties  as  members  of  the  society. 
The  local  lodge  was  therefore  the  agent  of 
the  society  which  issued  the  benefit  certifi- 
cate, and  the  appellant,  after  the  lapse  of 
more  than  four  years,  is  chargeable  with 
notice  of  the  existence  of  the  condition  on 
the  part  of  the  insured  which  would  have 
avoided  the  risk  and  prevented  the  contract 
becoming  eflFective  and  operative.  Modern 
Woodmen  v.  Breckenridge,  75  Kan.  363,  10 
L.R.A.(N.S.)  336,  89  Pac.  661,  12  A.  &  E. 
Ann.  Cas.  638;  High  Court  I.  O.  F.  v. 
Schweitzer,  171  111.  325,  49  N.  E.  506; 
Supreme  Lodge,  K.  H.  v.  Davis,  26  Colo. 
252,  58  Pac.  595;  Modern  Woodmen  v.  Lane, 
62  Neb.  89,  86  N.  W.  943;  Modern  Woodmen 
V.  Colman,  68  Neb.  660,  94  N.  W.  814,  96 
N.  W.  354;  Supreme  Lodge  K.  P.  v.  Wellen- 
voss,  66  C.  C.  A.  287,  119  Fed.  671 ;  Pr ingle 
V.  Modern  Woodmen,  76  Neb.  384,  307  N.  W. 
756,  313  N.  W.  231.  Under  these  facts  and 
circumstances  the  doctrine  .of  waiver  should 
be  applied  to  the  society. 

In  Supreme  Lodge  K.  H.  v.  Davis,  supra, 
the  court  said :  "In  a  mutual  benevolent  or- 
der composed  of  a  supreme  lodge  and  sub- 
ordinate lodges,  an  officer  of  a  subordinate 
lodge  charged  with  the  duty  of  notifying 
the  members  of  assessments  made  by  the 
supreme  lodge  for  the  purpose  of  paying  in- 
surance certificates  of  deceased  members, 
and  of  collecting  and  forwarding  to  the 
supreme  lodge  such  assessments,  is  an  agent 
of  the  supreme  lodge,  notwithstanding  a 
rule  or  by-law  of  the  order  recites  that  such 
officer,  in  collecting  and  forwarding  •  assess- 
29  L.R.A.(X.S.) 


ments,  shall  be  the  agent  of  the  members 
of  the  Bubdrdinate  lodge,  and  the  supreme 
lodge  is  charged  with  all  knowledge  pos- 
sessed by  the  agent  in  making  the  collec- 
tion." In  Trotter  v.  Grand  Lodge,  I.  L.  H. 
132  Iowa,  513,  7  L.R.A.(N.S.)  669,  109  N. 
W.  1099,  11  A.  &  E.  Ann.  Cas.  633,  the 
court  said:  "The  rule  that  courts  will  give 
effect  to  any  act  or  circumstance  from 
which  it  may  fairly  be  argued  that  the  in- 
surer has  waived  the  right  to  strict  and 
literal  performance  by  the  insured,  or  upon 
which  an  estoppel  against  forfeiture  may 
be  founded,  applies  to  fraternal  or  lodge  in- 
surance. .  .  .  [And]  whether  a  waiver 
of  forfeiture  of  a  certificate  of  insurance 
will  be  found  in  any  particular  case  de- 
pends not  on  the  intention  of  the  insurer, 
against  whom  it  is  asserted,  but  on  the 
effect  which  its  conduct  or  course  of  busi- 
ness has  had  upon  the  insured,  and  this 
rule  is  applicable  where  the  insurer  acts  un- 
der a  mistake."  In  Pringle  v.  Modern 
Woodmen,  supra,  Pringle  held  a  benefit  cer- 
tificate which  contained  a  clause  to  the  ef- 
fect that  it  should  become  null  and  void  if 
the  insured  should  at  any  time  be  convicted 
of  a  felony.  While  holding  the  certificate, 
the  insured  was  convicted  of  felony  and 
sentenced  to  the  state  penitentiary,  where 
he  was  confined  for  about  six  months,  and 
died.  The  beneficiary  sued  oh  the  contract 
to  recover  the  amount  of  the  policy.  It  ap- 
peared that  the  insured  had  continuously 
kept  up  the  payment  of  his  dues  and  assess- 
ments. The  supreme  court  of  Nebraska,  in 
speaking  through  Mr.  Justice  Barnes,  said: 
"The  local  camp  and  its  .clerk  being  the 
agents  of  the  association,  the  conclusive  pre- 
sumption, in  the  absence  of  fraud,  is  that 
they  seasonably  communicated  the  fact  of 
Pringle*s  conviction  to  the  head  camp.  In- 
deed, the  clerk  testified  that  the  governing 
body  knew  of  the  fact,  and  his  statement 
stands  unchallenged,  except  by  the  evidence 
of  one  C.  W.  Hawes,  the  head  clerk  of  the 
association.  A  like  state  of  facts  has  often 
been  held  to  amount  to  a  waiver  of  a  simi- 
lar forfeiture  clause." 

The  state  is  vitally  interested  in  the 
thrift  and  frugality  of  its  citizens,  and  in 
encouraging  the  citizen  in  providing  for  his 
family,  and  looking  to  their  protection  and 
comfort  in  the  event  of  his  demise."  To  al- 
low him,  when  acting  honestly  and  from 
the  most  laudable  motive,  to  be  led  on  un- 
der the  belief  that  he  is  devoting  his  sav- 
ings to  the  purchase  of  a  legacy  for  his 
dependent  ones,  and  then,  when  the  bene- 
ficiary comes  to  make  demand  for  that  pal- 
try recompense,  to  tell  him  that  the  courts, 
the  final  arbiters  of  his  rights,  will  not  lis- 
ten to  the  equity  of  the  case,  would  be  do- 
ing violence  to  the  principles  of  fair  deal- 
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ing,  and  would  be  likewise  contrary  to  the 
best  interests  of  the  public  at  large,  which 
we  term  "public  policy."  Had  the  insured 
been  in  any  manner  advised  that  her  policy 
was  not  in  force,  she  would  perhaps  have 
procured  one  that  would  have  been  valid, 
and  this  would  have  been  to  the  benefit  of 
her  family  and  in  the  interest  of  society  as 
well;  and  the  state  itself  must  feel  an  in- 
terest in  having  her  take  such  precautions, 
and  in  that  sense  the  construction  of  such 
contracts  becomes  a  matter  of  public  policy. 
The  insurer  cannot  suffer  half  so  much  from 
such  a  policy  and  such  a  construction  as 
the  individuals  interested,  and  society  at 
large  must,  in  the  end  of  necessity,  suffer 
from  the  cold-blooded,  technical  rule  that 
seems  to  prevail  in  so  many  jurisdictions. 
This  ought  to  be  the  rule  in  order  to  pre- 
vent organizations  soliciting  membership, 
receiving  insurance  applications,  and  ac- 
cepting dues  and  assessments  for  years,  and 
then,  after  the  applicant  is,  perhaps,  too 
old  to  procure  insurance  elsewhere,  tell  the 
insured  that  he  made  a  false  answer  in 
some  one  of  the  numerous  questions  pro- 
pounded by  the  society,  and  that  conse- 
quently his  policy  has  never  been  in  force. 
Such  a  contract  is  clearly  violative  of  the 
interests  of  society  at  large  and  of  the  wel- 
fare of  its  citizens,  and  ought  to  be  dis- 
couraged. The  more  than  200  questions 
contained  in  one  application  blank  run  the 
gamut  of  the  applicant's  ancestry  from  his 
grand  ancestors  down  to  date,  and  ask  him 
about  every  disease  and  pathological  condi- 
tion for  which  the  medical  world  has  been 
able  to  invent  a  name,  and  then,  if  for- 
sooth he  misses  a  guess  on  any  one  of  them, 
he  is  chargeable  with  expert  knowledge  and 
warranting  the  correctness  of  his  answers, 
and  must  lose  his  protection  on  the  ven- 
ture of  a  guess.  In  such  a  game  the  in- 
sured has  only  a  chance  in  hundreds,  and 
the  result  must  follow  that  he  only  thinks 
he  is  insured.  It  amounts  to  mental  insur- 
ance, and  nothing  more.  The  insurance  so- 
ciety in  such  case  could  exist  for  the  sole 
and  only  purpose  of  collecting  dues  and 
assessments,  with  no  insurance  liability. 

Some  courts  have  held,  and  we  think  the 
rule  sound,  that,  notwithstanding  the  stip- 
ulation of  warranty  in  such  contracts,  an- 
swers which  merely  express  the  opinion  or 
judgment  of  the  applicant  cannot  be  classed 
among  the  facts,  the  truth  of  which  is  in- 
sured by  the  applicant, — that  he  only  war- 
rants his  honesty  and  good  faith  as  to  such 
answers.  Rupert  v.  Supreme  Court  U.  O. 
F.  94  Minn.  293,  102  N.  W.  715;  Ranta  v. 
Supreme  Tent,  K.  M.  97  Minn.  454,  107  N. 
W.  156;  Royal  Neighbors  v.  Wallace,  73 
Neb.  409,  102  N.  W.  1020;  Royal  Neigh- 
bors V.  Wallace,  5  Neb.  (Unof.)  619,  99  N. 
29  L.R.A.(N.S.) 
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W.  256.  "It  would  be  solemn  nonsense, 
says  the  supreme  court  of  Minnesota  in 
Ranta  v.  Supreme  Tent,  E.  M.,  "to  hold 
that  an  ordinary  applicant  insures  the  ex- 
act reality  of  physical  conditions  and  causes 
at  a  time  when  the  greatest  pathologists 
might  differ,  or  even  when  they  might  be 
impossible  of  definite  determination."  This 
rule  seems  to  us  more  in  consonance  with 
reason  and  justice,  than  the  rule  of  strict 
literal  warranty  contended  for  by  appellant. 
The  application  contained  the  stipulation 
that  any  certificate  which  might  be  issued 
to  the  applicant  "shall  be  delivered  to  me 
while  in  sound  health,  and  in  pursuance  of 
the  by-laws  of  the  order."  It  is  also  con- 
tended that  the  insured  was  not  in  "sound 
health"  at  the  time  of  delivery,  because  of 
pregnancy.  Pregnancy  is  not  per  ae  a  con- 
dition of  "unsound"  health,  nor  is  it  a  "dis- 
ease" or  "ailment"  within  the  meaning  of 
those  terms  used  in  this  application  and 
policy.  The  term  "sound  health"  has  been 
frequently  defined  by  the  courts,  and,  so 
far  as  we  are  advised,  it  has  never  been 
held  that  this  term  used  in  an  insurance 
policy  or  certificate  covered  every  slight  ail- 
ment or  indisposition  of  health  of  a  tem- 
porary character  which  does  not  tend  di- 
rectly to  shorten  the  life  or  imdermine  the 
constitution  of  the  insured.  Packard  v. 
Metropolitan  L.  Ins.  Co.  72  N.  H.  1,  64  Atl. 
287;  Morrison  v.  Wisconsin  Odd  Fellows' 
Mut.  L.  Ins.  Co.  69  Wis.  162,  18  N.  W. 
13;  Brown  v.  Metropolitan  L.  Ins.  Co.  65 
Mich.  300,  8  Am.  St.  Rep.  894,  32  N.  W. 
610;  Manhattan  L.  Ins.  Co.  v.  Carder,  27 
C.  C.  A.  344,  42  U.  S.  App.  649,  82  Fed. 
986;  7  Words  &  Phrases,  6554.  So  far  as 
we  are  informed,  this  term,  of  itself  and 
standing  alone,  has  never  been  held  to  cover 
or  include  a  case  of  pregnancy.  Appellant 
must  therefore  rest  its  case  on  the  falsity 
of  the  representation  that  the  insured  was 
not  pregnant. 

Appellant  attempted  to  show  that  the  an- 
swer to  question  18  was  false,  for  the  rea- 
son that  the  insured  had  consulted  a  physi- 
cian within  the  period  of  seven  years  im- 
mediately preceding  her  application.  On 
this  point  there  was  a  sharp  confiict  in  the 
evidence,  except  with  reference  to  one  visit 
by  a  physician,  who,  it  is  admitted,  at- 
tended her  on  April  5,  1899,  the  date  of 
her  last  previous  confinement.  The  appel- 
lant had  notice  that  the  applicant  was  a 
married  woman,  and  that  she  had  already 
borne  five  children,  and  that  she  had  been 
confined  on  April  5,  1899,  which  was  only 
about  three  years  prior  to  this  application. 
It  might  have  assumed  that  either  a  physi- 
cian or  a  midwife  attended  her  on  this  con- 
finement. The  attendance,  however,  of  a 
physician  at  the  time  of  a  normal  case  of 
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confinement  is  clearly  not  a  "consultation" 
or  treatment  of  a  "personal  ailment"  of  the 
female  confined.  Childbirth  is  a  physi- 
ological fact  which  occurs  in  the  regular 
course  of  nature,  and  neither  signifies  nor 
entails  disease  or  ailment  in  the  usual  and 
ordinary  use  of  those  terms. 

On  the  trial  of  the  case,  the  plaintiff  in- 
troduced the  physician  who  attended  the  in- 
sured during  her  last  sickness,  and  exam- 
ined him  as  to  the  nature  of  her  illness 
and  the  cause  of  death.  He  testified  i\\at 
she  died  following  an  operation  performed 
by  him,  and  testified  to  the  general  nature 
and  character  of  her  condition  and  the 
cause  for  which  the  operation  was  per- 
formed. He  said:  "The  object  of  it  was  to 
remove  the  right  tube  and  the  right  ovary 
and  drain  for  an  abscess  in  the  pelvis."  He 
also  testified  to  signing  the  death  proofs, 
and  identified  the  paper  containing  the 
proofs  made  by  him.  The  defendant  there- 
after offered  to  introduce  in  evidence  the 
death  proofs  made  by  this  physician.  The 
plaintiff  objected,  and  the  objection  was 
sustained  by  the  court.  This  ruling  is  as- 
signed as  error.  The  court  should  have  ad- 
mitted this  exhibit  in  evidence.  It  is  a 
uniform  rule  almost  without  exception  that 
such  proofs  are  admissible  when  offered  by 
the  insurer.  3  Elliott,  Ev.  §§  2386-2389; 
Mutual  Ben.  L.  Ins.  Co.  v.  Newton,  22  Wall. 
32,  22  L.  cd.  793;  Beard  v.  Royal  Neigh- 
bors, 53  Or.  102,  19  L.R.A.(N.S.)  798,  99 
Pae.  83.  The  defendant  was  not  preju- 
diced by  the  exclusion  of  this  exhibit.  The 
exhibit  has  been  preserved  in  the  record, 
and  is  before  us.  Answer  No.  11  is  the 
particular  portion  of  the  exhibit  that  de- 
fendant offered  in  evidence,  and  to  the  re- 
jection of  which  counsel  took  their  excep- 
tion. It  is  an  answer  to  the  question: 
"State  the  remote  cause  of  death."  The 
answer  given  by  the  physician  is  as  fol- 
lows: "Exposure  and  cold.  Patient  had 
a  recto  vaginal  fistula  which  may  predis- 
posed to  the  pelvic  inflammation  1st  symp- 
toms, severe  abdominal  pains,  tenderness  of 
whole  abdomen,  vomiting  and  constipation. 
Tympanitis  then  located  pelvic  cellulitis 
uterus  became  filled  was  forming  in  right 
side  filling  up  Douglas  pouch."  This  an- 
swer was  substantially  the  same  as  that 
given  by  the  doctor  when  on  the  witness 
stand.  His  explanation  at  length  as  given 
on  the  witness  stand  was  clearer  and  more 
complete  than  the  answer  given  in  the  death 
proofs.  This  is  evidently  due,  however,  to 
the  fact  that  he  was  asked  more  questions. 
The  purpose  of  this  proof  should  not  be  lost 
sight  of.  The  defendant  was  not  seeking  to 
prove  that  the  answers  given  in  the  death 
proof  showed  that  the  insured  had  died 
from  a  disease  or  malady  or  cause  not  cov- 
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ered  by  the  policy  of  insurance.  The  pur- 
pose must  have  been  either  to  impeach  or 
discredit  the  physician  who  was  then  testi- 
fying, or,  what  is  more  probable,  to  show 
by  inference  that  the  insured  had  fistula 
at  the  time  she  made  application  for  insur- 
ance. Death  took  place,  however,  nearly 
five  years  after  the  application  was  made, 
and,  while  she  was  afflicted  with  fistula  at 
the  time  of  her  death,  the  inference  that  she 
had  this  trouble  at  the  time  she  made  ap- 
plication for  insurance  would  be  very  re- 
mote and  at  most  only  prima  facie.  These 
facts  were  substantially  all  before  the  jury, 
and  we  are  satisfied  that  the  appellant  was 
not  prejudiced  by  the  erroneous  ruling  of 
the  court. 

Appellant  assigns  as  error  the  action  of 
the  court  in  permitting  the  plaintiff  to  in- 
troduce evidence  showing  that  defendant  had 
never  paid  back  or  tendered  the  dues  and 
assessments  that  had  been  paid  on  this  ben- 
efit certificate.  We  do  not  think  the  ad- 
mission of  this  evidence  was  prejudicial 
or  reversible  error.  Of  course,  it  was  im- 
material in  view  of  the  fact  that  the  de- 
fendant had  not  tendered  it  into  court  or 
pleaded  a  return  or  tender  of  the  premiums 
paid. 

When  the  case  was  called  for  trial  and 
prior  to  the  introduction  of  any  evidence, 
the  attorney  for  the  plaintiff  read  the  plead- 
ings to  the  jury,  and  thereupon  proceeded 
to  make  a  statement  to  the  jury,  and  in  do- 
ing so  commented  upon  the  allegations  con- 
tained in  the  first  answer  of  defendant, 
whereupon  counsel  for  defendant  made  ob- 
jection to  any  comment  being  made  on  the 
original  answer.  This  objection  was  over- 
ruled. Further  along  in  counsel's  statement 
he  again  made  reference  to  that  part  of  the 
defendant's  original  answer,  in  which  it  had 
alleged  that  the  insured  came  to  her  death 
by  a  self-inflicted  criminal  operation.  Coun- 
sel for  defendant  again  objected,  and  the 
objection  was  overruled  by  the  court.  This 
action  of  counsel  for  the  plaintiff  and  th« 
ruling  of  the  court  is  assigned  as  error. 
Without  going  into  any  discussion  of  the 
evils  and  dangers  of  such  a  practice,  it  is 
sufficient  to  say  that  we  do  not  approve  of 
the  same,  and  that  the  court  should  have 
sustained  the  objection  and  adnionished 
counsel  to  refrain  from  commenting  on  any 
allegations  contained  in  the  pleadings  that 
were  not  then  at  issue  and  on  which  the 
case  was  to  be  tried.  Owens,  L.  &  D.  Mach. 
Co.  V.  Pierce,  5  Mo.  App.  676;  Stratton 
V.  Nye,  46  Neb.  619,  63  N.  W.  928;  Giffen 
V.  Lewiston,  6  Idaho,  231,  65  Pac.  545.  We 
cannot  reverse  the  judgment  in  this  case, 
however,  on  account  of  this  error  for  the 
following  reason:  Counsel  for  appellant 
have  not  preserved  in  their  statement  and 
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bill  of  exceptions  any  statement  that  was 
made  by  the  counsel  for  the  plaintiff  which 
it  claims  was  prejudicial,  and  nowhere  in 
the  record  does  it  appear  what  language 
counsel  used.  The  comment  made  by  coun- 
sel may  have,  in  no  respect,  been  prejudi- 
cial, and,  in  the  absence  of  any  positive 
showing  in  the  record  as  to  what  it  was, 
we  must  assume  that  nothing  prejudicial 
to  the  appellant's  rights  was  said  in  this 
connection. 

Many  other  errors  are  assigned  on  the  ad- 
mission and  rejection  of  evidence  and  the 
giving  and  refusing  to  give  instructions  to 
tlie  jury.  It  is  unnecessary  to  give  all  these 
assignments  of  error  specific  and  detailed 
consideration  here,  for  the  reason  that  what 
we  have  already  said  covers  and  disposes 
of  the  entire  case.  We  find  no  error  that 
will  either  require  or  justify  a  reversal  of 
the  judgment  in  this  case.  The  judgment 
is  eminently  just,  and  the  defense  was  high- 
ly technical  and  wholly  unconscionable. 

The  judgment  is  affirmed  with  costs  in 
favor  of  the  respondent. 

Sullivan,  Ch.  J.,  and  Stewart,  J.,  con- 
cur. 


ILLINOIS  supreme:  court. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS 
EX  REL.  JEREMIAH  RING  et  al.,  Plffs. 
in  Err., 

v. 

BOARD   OF  EDUCATION  OF   DISTRICT 

NO.  24. 

(246  111.  334,  92  N.  E.  251.) 

School  —  religious  exercise  ^  constitu- 
tional rifflit. 

1.  Requiring  school  children  to  listen  to 
the  reading  of  passages  of  the  King  James' 
version  of  the  Bible,  and  join  in  repeating 
the  Lord's  Prayer,  and  in  singing  hymns, 
violates  their  constitutional  right  to  the 
free  exercise  and  enjoyment  of  religious  pro- 
fession and  worship. 

Same  — public  fund  ^  sectarian  pur- 
poses. 

2.  The  reading  of  the  King  James'  ver- 
sion of  the  Bible,  rej^eating  the  Lord's 
Prayer,  and  singing  hymns  as  part  of  the 
exercises  of  a  public  school,  violates  a  con- 

• 
Note. —Apparently  People  ex  rel.  Ring 

V.  BoABD  OF  Education  is  the  only  case  pass- 
ing upon  the  right  to  give  reliprious  exercises 
or  instruction  in  public  schools  decided 
since  Church  v.  Bullock,  10  L.R.A.(N.S.) 
8G0,  to  which  is  appended  a  note  upon  the 
subject. 

See  O'Connor  v.  Hcndrick,  7  L.R.A.(N.S.) 
403,   which   passes   upon   the  validity   of   a 
rule    forbidding    the    wearing    of    religious 
garb  in  public  schools. 
2U  L.R.A.(N.S.) 


stitutional  provision  forbidding  the  appro- 
priation of  any  public  fund  or  the  donation 
of  money  by  the  state  in  aid  of  secUrian 
purposes.  « 

(Hand  and  Cartwright,  JJ.,  dissent) 

(June  29,  1910.) 

ERROR  to  the  Circuit  Court  for  Ser-tt 
County  to  review  a  judgment  dismivsing 
a  petition  for  a  writ  of  mandamus  to  com- 
pel defendant  to  discontinue  certain  alWsr^i 
sectarian  exercises  in  the  public  scUm'U 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  F.  Ferns  for  plaintiffs  in 
error. 

Messrs.  J.  M.  RigRS  and  J.  A,  Warren, 
for  defendant  in  error: 

It  is  not  a  violation  of  the  Illinois  Con- 
stitution to  let  a  schoolhouse  be  used  f>r 
religious  meetings,  even  for  regular,  stii«:'l 
meetings,  by  a  religious  denomination. 

Nichols  V.  School  Directors,  93  IIL  61,  34  j 
Am.  Rep.  160. 

Reading  the  Bible  and  especially  the  N>« 
Testament,  without  note  or  comment,  is  not 
sectarian. 

Stevenson  v.  Hanyon,  16  Pa,  Co.  Cl.  IsJ, 
7  Pa.  Dist.  R.  585;  Vidal  v.  Philadelphia, 
2  How.  127,  200,  11  L.  ed.  205,  235. 

The  reading  of  the  Protestant  version  of 
the  Bible  as  a  book  used  in  teaching  read- 
ing in  public  schools  is  not  an  interferenci! 
with  religious  belief. 

Donahoe  v.  Richards,  38  Me.  379,  61  Ain. 
Dec.  257;  Spiller  v.  Woburn,  12  Allen,  127; 
Pfeiflfer  v.  Board  of  Education,  118  Micb. 
560,  42  L.R.A.  639,  77  N.  W.  250. 

The  custom  in  a  public  school  of  repeat! c2 
the  Lord's  Prayer  as  found  in  King  James'' 
version  of  the  Bible,  and  reading  seleiti.-n 
from  said  Bible,  is  not  a  violation  of  ar.r 
of  the  rights  of  a  Catholic  patron  of  t\e 
school. 

Billard  v.  Board  of  Education,  69  Kan. 
53,  66  L.R.A.  166,  105  Am.  St.  Rep,  US. 
76  Pac.  422,  2  A.  &  E.  Ann.  Cas.  521 :  Hack- 
ett  V.  Brooksville  Graded  School  Dist  '20 
Ky.  608,  69  L.R.A.  592,  117  Am.  St  Rep. 
599,  87  S.  W.  792,  9  A.  &  E.  Ann.  Cas,  S»'.; 
Church  v.  Bullock  (Tex.  Civ.  App.)  100  S. 
W.  1025  (Tex.)  16  L.R.A.(N.S.)  860.  W 
S.  W.  115;  North  v.  University  of  lllimas 
137  111.  296,  27  N   E.  54. 

A  school  does  not  become  a  place  of 
worship,  nor  a  teacher  a  minister  of  re- 
ligion, within  the  constitutional  provisior.f, 
by  the  offering  of  prayer  at  the  opening 
thereof  by  the  teacher. 

Hackett  v.  Brooksville  Graded  Scht>ol 
Dist.  supra;  Hart  v.  School  Dist.  2  Lane 
L.  Rev.  346. 

A   rule    of    school    authorities    requiric| 
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pupils,  among  other  things,  to  learn  the 
Ten  Commandments  and  repeat  them  once 
a  week,  is  not  a  violation  of  a  constitutional 
provision  which  secures  to  the  citizen  lib- 
erty of  conscience  and  worship. 

Com.  ex  rel.  Wall  y.  Cooke  (Mass.)  7 
Am.  Law  Reg.  417. 

A  rule  of  a  school  board  requiring  a  por- 
tion of  the  Bible  to  be  read  as  an  opening 
exercise  of  the  school  does  not  violate  the 
constitutional  provision  "that  no  person 
shall  be  compelled  to  attend,  erect,  or 
support  any  place  of  worship,  or  maintain 
any  form  of  worship,  against  his  consent. 

Nessle  v.  Hum,  1  Ohio  N.  P.  140;  25  Am. 
ft  Eng.  Enc.  Law,  2d  ed.  pp.  30,  31;  8  Cyc. 
Law  L  Proc.  p.  884. 

Dunn,  J.,  delivered  the  opinion  of  the 
court: 

The  relators  filed  a  petition  for  a  writ  of 
mandamus  to  require  the  defendant  in  error 
to  cause  to  be  discontinued,  as  exercises 
in  the  public  schools,  the  reading  of  the 
Bible,  the  singing  of  hymns,  and  the  re- 
peating of  the  Lord's  Prayer.  This  writ 
of  error  is  brought  to  reverse  a  judgment 
dismissing  the  petition  upon  sustaining  a 
demurrer  thereto. 

The  petition  avers  that  the  relators  are 
residents  of,  and  two  of  them  taxpayers  in, 
school  district  No.  24,  township  No.  14, 
range  12,  Scott  county,  Illinois;  that  cer- 
tain free  public  schools  are  maintained  in 
said  school  district  in  accordance  with  the 
statutes  of  Illinois,  and  that  relators  are 
parents  of  children  between  the  ages  of  sev- 
en and  fourteen  years,  who  are  entitled  to 
the  benefits  of  said  schools,  and  are  attend- 
ing said  schools  for  the  purpose  of  receiv- 
ing instruction  therein;  that  certain  teach- 
ers employed  in  said  schools  read  to  the  pu- 
pils, including  the  children  of  relators,  every 
day  school  is  in  session,  during  school  hours, 
portions  selected  by  the  teacliers  from  the 
King  James'  version  of  the  Bible;  that  re- 
lators and  their  children  are  members  of 
the  Roman  Catholic  Church  and  believe  in 
its  doctrines,  faith,  and  forms  of  worship; 
that  said  church  believes  the  King  James' 
version  of  the  Bible  to  be  an  incorrect  and 
incomplete  translation,  and  that  it  dis- 
approves of  its  being  read  as  a  devotional 
exercise;  that  in  addition  to  reading  the 
Bible,  the  Lord's  Prayer  as  found  in  the 
King  James'  version  is  recited  audibly  in 
concert  under  direction  of  the  teacliers,  and 
that  said  prayer  is  in  different  words  from 
that  taught  by  the  Roman  Catholic  Church ; 
that  during  school  hours  what  are  called 
"sacred  hymns"  are  sung  in  concert  by  the 
pupils,  who  are  required  to  stand  while 
singing;  one  of  said  hymns,  called  "Grace 
Enough  for  Me,"  being  set  out  in  full  in 
29  L.R.A.(N.fc5.) 


the  petition;  that  during  the  reading  from 
the  Bible  and  the  reciting  of  the  Lord's 
Prayer  the  pupils  are  required  to  rise  in 
their  seats,  fold  their  hands,  and  bow  their 
heads,  and  from  time  to  time  certain  pupils 
.  have  been  asked  to  explain  the  meaning  ot 
certain  passages  of  Scripture  read;  that 
the  said  exercises  are  in  violation  of  the 
Constitution  of  this  state  and  of  the  United 
States,  because  they  are  devotional,  secta- 
rian exercises,  and  violate  the  right  of  the 
free  exercise  and  enjoyment  of  religious 
profession  and  worship;  that  there  is  no 
parochial  or  private  school  in  the  county 
of  Scott  to  which  the  relators  could  send 
their  children  for  instruction;  that  the 
laws  of  Illinois  make  it  compulsory  upon 
them  to  send  their  children  to  school,  and 
that  to  require  said  children  to  be  sent  to 
the  public  school  aforesaid  requires  them 
to  attend  a  place  of  worship  against  the 
consent  of  the  children  and  their  parents. 

The  1st  Amendment  to  the  Federal  Con- 
stitution prohibits  Congress  from  making 
any  law  respecting  an  establishment  of  re- 
ligion or  prohibiting  the  free  exercise  there- 
of. That  instrument  contains  no  restriction 
in  this  respect  upon  the  legislatures  of  the 
states,  which  are  thus  left  free  to  enact 
such  laws  in  respect  to  religion  as  they  may 
deem  proper,  restrained  only  by  the  limita- 
tions of  the  respective  state  Constitu- 
tions. 2  Story,  Const.  §  1878;  Permoli  v. 
New  Orleans,  3  How.  689,  11  L.  ed.  739; 
Reynolds  v.  United  States,  98  U.  S.  145,  26  y 
L.  ed.  244.  Our  state  Constitution  guaran- 
tees "the  free  exercise  and  enjoyment  of  re- 
ligious profession  and  worship,  without  dis- 
crimination." Const,  art.  2,  §  3.  Section  3 
of  article  8  prohibits  the  appropriation  of 
any  public  fund  in  aid  of  any  church  or 
sectarian  purpose,  or  for  the  support  of 
any  school,  academy,  seminary,  college,  uni' 
versity,  or  other  literary  or  scientific  insti- 
tution controlled  by  any  church  or  sectarian 
denomination,  or  the  donation  of  money  by 
the  state  to  any  church  or  for  any  sectarian 
purpose. 

The  exercises  mentioned  in  the  petition 
constitute  worship.  They  are  the  ordinary 
forms  of  worship  usually  practised  by  Prot- 
estant Christian  denominations.  Their  com- 
pulsory performance  would  be-  a  violation  of 
the  constitutional  guaranty  of  the  free  ex- 
ercise and  enjoyment  of  religious  profes- 
sion and  worship.  One  does  not  enjoy  the 
free  exercise  of  religious  worship  who  is 
compelled  to  join  in  any  form  of  religious 
worship.  "Worship"  is  defined  by  Webster 
as  follows:  "4.  The  act  of  paying  divine 
honors  to  the  Supreme  Being;  religious 
reverence  and  homage;  adoration  or  acts  of 
reverence  paid  to  God  or  a  being  viewed  as 
God.    •    •    •    'The   worship  of  God   is  an 
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eminent  part  of  religion,  and  prayer 
is  a  chief  part  of  religious  worship.'  "  Wor- 
cester's definition  is:  "3.  Adoration;  a 
religious  act  of  reverence;  honor  paid  to  the 
Supreme  Being,  or  by  heathen  nations  to 
their  deities.  Worship  consists  in  the  per- 
formance of  all  those  external  acts  and  the 
observance  of  all  those  rites  and  ceremo* 
nies  in  which  men  engage  with  the  professed 
and  sole  view  of  honoring  God."  We  know 
of  no  technical  definition  of  the  word  by 
any  court.  It  includes  prayer,  praise, 
thanksgiving.  In  the  ordinary  church  meet- 
ing the  congregation  is  regarded  as  engaged 
in  religious  worship  while  listening  to  the 
sermon,  reading  the  Holy  Scriptures  or  hear- 
ing them  read,  or  engaged  in  the  singing. 
Devotional,  religious  exercises  constitute 
worship.  Prayer  is  a  chief  part  of  the 
worship.  The  petition  avers  that  the  Lord's 
Prayer  is  recited  in  concert  under  the  direc- 
tion of  the  teachers,  during  which  the  pupils 
are  required  to  rise  in  their  seats,  bow  their 
heads,  and  fold  their  hands.  Prayer  is  al- 
ways worship.  Reading  the  Bible  and  sing- 
ing may  be  worship.  The  song  "Grace 
Enough  for  Me,"  set  out  in  the  petition,  is  a 
devotional  hymn  of  religious  joy  and  of 
praise   and   thanksgiving  for   the   flood   of 

,  grace  flowing  from  the  cross  on  Calvary. 
Praise  is  defined  by  Webstfer  as  "especially 
the  joyful  tribute  of  gratitude  or  homage 
rendered  to  the  Divine  Being;  the  act  of 
glorifying  or  extolling  the  Creator;  worship, 
often  in  song,  in  distinction  from  petition 
or  confession."  If  these  exercises  of  reading 
the  Bible,  joining  in  prayer,  and  in  the 
singing  of  hymns,  were  performed  in  a 
church,  there  would  be  no  doubt  of  their 
religious  character;  and  that  character  is 
not  changed  by  the  place  of  their  perform- 
ance. If  the  petitioners'  children  are  re- 
quired to  join  in  the  acts  of  worship,,  as 
alleged  in  the  petition,  against  their  con- 
sent and  against  the  wishes  of  their  par- 
ents, they  are  deprived  of  the  freedom  of 
religious  worship  guaranteed  to  them  by 
he  Constitution.  The  wrong  arises  not  out 
of  the  particular  version  of  the  Bible  or 
form  of  prayer  used — ^whether  that  found 
in  the  Douay  or  the  King  James'  version — 

\  or  the  particular  songs  sung,  but  out  of  the 
compulsion  to  join  in  any  form  of  worship. 

/  The  free  enjoyment  of  religious  worship  in- 

Vcludes  freedom  not  to  worship. 

A  decision  that  the  exercises  complained 
of  constitute  a  violation  of  the  guaranty  of 
freedom  of  worship  does  not,  however,  dis- 
pose of  the  questions  arising  in  this  case. 
It  is  further  contended  that  the  reading  of 
the  Bible  in  the  schools  constitutes  secta- 
rian instruction,  and  that  thereby  that  pro- 
vision of  the  Constitution  is  also  violated 
which  prohibits  the  payment  from  any  pub- 
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lie  fund  of  anything  in  aid  of  any  secUriac 
purpose.  The  public  schools  are  supported 
by  taxation,  and  if  sectarian  inBtrucUca 
should  be  permitted  in  them,  the  mm 
used  in  their  support  would  be  used  in  aid 
of  a  sectarian  purpose.  The  prohibition  of 
such  use  of  public  funds  is  therefore  a  pro- 
hibition of  the  giving  of  sectarian  instm- 
tion  in  the  public  schools. 

Is  the  reading  of  the  Bible  in  the  public/ 
schools  sectarian  instruction?    Religion  has 
reference  to  man's  relation  to  divinity;  to 
the  moral  obligation  of  reverence  and  Tor- 
ship,  obedience,  and  submission.    It  is  d^ 
fined  by  Webster  as  the  recognition  of  Gc4 
as  an  object  of  worship,  love,  and  obedience; 
right  feeling  toward  God,  as  rightly  app^^ 
bended.     It  deals  with  the  soul.    Its  ph^ 
nomena  are  spiritual.     It  controls  external 
things.     Things  external  cannot  control  it 
Religion  cannot  be  burned  out  of  a  man;  it 
cannot  be  scourged  into  him, — ^"for  as  be 
thinketh  in  his  heart  so  is  he."    His  ovn 
reason    and   feeling   are,   of   necessity,  bis 
only  guide.    He  cannot,  if  he  weuld,  worship 
a  God  in  whom  he  does  not  believe,  thoagb 
he  may  be  compelled  to  go  through  the  fom 
of  doing  so.     In  the  very  nature  of  things, 
therefore,  "religion,  or  the  duty  we  owe  to 
the  Creator,"  is  not  within  the  cognizance 
of   civil   government,   as   was   declared  bj 
James  Madison  in  1784  in  his  remonstrance 
against  a  bill  pending  in  the  Virginia  legis- 
lature "establishing  provision  for  teachers 
of  the  Christian  religion."     Not  only  was 
that  bill  defeated,  but  another  ''for  estab- 
lishing religious  freedom,"  drafted  by  IIkhq* 
as  Jefferson,  was  passed  (12  Hening-'s  Stat 
84),   which,   after  reciting  that  "to  suffer 
the  civil  magistrate  to  intrude  his  powers 
into  the  field  of  opinion  and  to  restrain  th« 
profession  or  propagation  of  principles  on 
supposition  of  their  ill  tendency  is  a  dan- 
gerous fallacy  which  at  once  destroys  all 
religious  liberty,"  declared  that  "it  is  time 
enough,  for  the  rightful  purposes  of  eivll 
government,  for  its  officers  to  interfere  wbt'a 
principles  break  out  into  overt  acts  against 
peace  and  good,  order."    "In  these  two  sen- 
tences,"   says   the   Supreme   Court  of  the 
United  States,  "is  found  the  true  dlstinctit^c 
between    what    properly    belongs    to    the 
Church  and  what  to  the  state."  Reynolds  v. 
United  States,  supra. 

The  practical  recognition  of  entire,  inii- 
vidual  freedom  of  thought  and  action  in  ref- 
erence to  matters  of  religion  has  not,  bow- 
ever,  always  been  conceded.  In  fact,  most 
of  the  governments  of  the  world  have 
claimed  and  have  exercised  the  right  to  in- 
terfere with  and  direct  the  religious  profesr 
sion  and  worship  of  their  citizens.  A  got- 
ernment  without  a  state  religion  was  hardlv 
known  before  the  adoption  of  our  Federal 
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Constitution,  and  long  after  that  event,  in 
some  of  the  states,  ministers  of  the  Gospel 
wera  lawfully  paid  out  of  public  funds 
raised  by  general  taxation  for  that  purpose. 
Even  now  there  exist  constitutional  pro- 
visions authorizing  not  only  such  payment, 
but  also  religious  tests  with  reference  to 
qualification  for  office  or  competency  as  a 
witness  or  juror,  as  in  New  Hampshire,  un- 
der whose  Constitution  the  legislature  may 
authorize  subordinate  municipalities  to  pro* 
vide  at  their  own  expense  for  the  support 
of  Protestant  ministers  (N.  H.  Const.  Bill  of 
Rights,  art.  6;  4  Thorpe's  American  Char- 
ters, Constitutions,  and  Organic  Laws, 
2494) ;  Pennsylvania  and  Tennessee  where 
a  belief  in  God  and  a  future  state  of  re- 
wards and  punishments  is  a  constitutional 
qualification  for  office  (Pa.  Const,  art.  1, 
§  4;  6  Thorpe,  3121;  Tenn.  Const,  art.  9, 
§  2 ;  6  Thorpe,  3465 ) ;  Arkansas,  whose  Con- 
stitution declares  ineligible  to  office  and 
incompetent  as  a  witness  any  person  who 
denies  the  being  of  a  God  (Ark.  Const,  art. 
19,  §  1;  1  Thorpe,  365);  and  Maryland, 
whose  Constitution  prescribes  a  belief  in 
God  and  in  a  dispensation  of  rewards  and 
punishments,  as  essential  to  competency  as 
a  witness  or  juror  (Md.  Const.  Declaration 
of  Rights,  §  36;  3  Thorpe,  1782). 

The  Puritan,  in  New  England,  and  the 
Cavalier,  in  Virginia,  each  established  his 
own  church  and  taxed  the  people  for  its 
support.  Nonconformists  were  discriminat- 
ed against  and  in  some  cases  were  oppressed 
and  persecuted  or  driven  out.  The  Pilgrims, 
who  fied  from  the  oppression  of  the  major- 
ity at  home,  made  their  religion  a  part  of 
their  civil  government, — not  religion,  but 
their  religion.  In  the  new  country,  being 
themselves  in  the  majority,  they  became 
oppressors  of  the  minority,  which  refused 
to  conform  to  the  religion  preferred  by  the 
laws  which  they  enacted.  Quakers  were  ban- 
ished from  Massachusetts,  and  Roger  Wil- 
liams was  driven  out  of  the  colony  to  found 
the  new  colony  of  Providence,  whose  gov- 
ernment should  have  authority  "only  in  civil 
things."  By  this  express  limitation  of  the 
authority  of  the  magistrate  to  civil  things 
was  the  fundamental  principle  of  the  separa- 
tion of  Church  and  state  then  and  there  for 
the  first  time  definitely  declared. 

The  ordinance  of  1787,  for  the  government 
of  the  Northwest  territory,  declared  that 
"religion,  mprality,  and  knowledge  being 
necessary  to  good  government  and  the  hap- 
piness of  mankind,  schools  and  means  of 
educafion  shall  forever  be  encouraged."  This 
provision  is  no  longer  in  force,  having  been 
superseded  by  the  adoption  of  our  Constitu- 
tion and  the  admission  of  the  state  into  the 
Union.  Escanaba  &  L.  M.  Transp.  Co.  v. 
Chicago,  107  U.  8.  678,  27  L.  ed.  442,  2  Sup. 
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Ct  Rep.  185;  Iluse  v.  Glover,  119  U.  S. 
543,  30  L.  ed.  487,  7  Sup.  Ct.  Rep.  313.  The 
ordinance  did  not,  however,  by  any  means  as 
originally  adopted,  impose  upon  the  states 
the  duty  of  religious  instruction  in  the 
schools  which  were  to  be  encouraged.  It 
recognized  education  as  a  means  promotive 
of  religion  and  morality .  by  the  increase 
of  knowledge.  The  recital  or  preamble 
recognized  religion,  morality,  and  knowl- 
edge as  three  things  essential  to  good  gov- 
ernment and.  the  happiness  of  the  people, 
and  to  secure  those  three  things  it  enacted 
not  that  religious  instruction  (which  is  not 
within  the  province  of  civil  government) 
should  be  given  by  the  states,  but  that  the 
means  of  education  should  be  encouraged, 
and  thus  the  essentials  of  good  government 
should  be  promoted. 

The  question  for  decision  is  one  of  con- 
stitutional power.  The  Bible  is  not  men- 
tioned in  our  state  Constitution.  It  was 
mentioned  in  the  convention  which  framed 
the  Constitution,  when  it  was  sought  to  add 
to  §  3  of  article  8  a  provision  prohibiting 
the  exclusion  of  the  Bible  from  the  public 
schools,  but  the  amendment  proposed  was 
not  adopted.  What  is  the  Bible?  Different 
sects  of  Christians  disagree  in  their  answers 
to  this  question.  They  agree  that  the  Bible 
is  the  inspired  word  of  God,  that  the  Creator 
of  the  Universe  is  its  Author,  and  that  it 
is  a  book  of  Divine  instruction  as  to  the 
creation  of  man,  his  relation  to,  dependence 
on,  and  accountability  to,  God.  The  his- 
torical and  literary  features  of  the  Bible 
are  of  the  greatest  value,  but  its  distinctive 
feature  is  its  claim  to  teach  a  system  of 
religion  revealed  by  direct  inspiration  from 
God.  It  bases  its  demand  for  the  reverence 
and  allegiance  of  mankind  upon  the  direct 
authority  of  God  himself.  The  various 
Protestant  sects  of  Christians  use  the  King 
James'  version,  published  in  London  in  1611, 
while  Catholics  use  the  Douay  version,  of 
which  the  Old  Testament  was  published  by 
the  English  college  at  Douay,  in  France,  in 
1609,  and  the  New  Testament  by  the  Eng- 
lish college  at  Rhcims  in  1582,  and  these 
two  versions  are  often  called,  respectively, 
the  Protestant  Bible  and  the  Catholic  Bible. 
The  original  manuscripts  containing  the  in- 
inspired  word  of  God,  written  in  Hebrew, 
in  Aramaic,  and  in  Greek,  have  all  been  lost 
for  many  hundreds  of  years,  and  each  of  the 
Bibles  mentioned  is  a  translation,  not  of 
those  manuscripts,  but  of  translations  there- 
of into  the  Greek  and  Latin.  (Roman  Cath- 
olic and  Protestant  Bibles  compared,  Gould 
Prize  Essays;  Gigot's  General  Introduction 
to  Study  of  Scriptures.)  The  earliest  copy 
of  the  Old  Testament  in  Hebrew  now  in  ex- 
istence was  made  as  late  as  the  eleventh 
century,    though    there    are    partial    copies 
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made  in  the  ninth  and  tenth  centuries.  The 
oldest  known  Greek  manuscripts  of  the 
Bible,  except  a  few  fragments,  belong  to  the 
fourth  and  fifth  centuries.  Each  party  claims 
for  its  own  version  the  most  accurate  pres- 
entation of  the  inspired  word  as  delivered 
to  mankind  and  contained  in  the  original 
Scriptures.  ThQ  versions  differ  in  many 
particulars.  There  are  differences  of  trans- 
lation many  of  which  seem  unimportant, 
though  Catholics  claim  that  there  are  cases 
of  wilful  perversion  of  the  Scriptures  in 
King  James'  translation,  from  which  er- 
roneous doctrines  and  inferences  have  been 
drawn.  The  Lord's  Prayer  is  differently 
translated  in  the  two  versions.  Of  the  dif- 
ferent translations  of  the  Lord's  Prayer  in 
later  versions  of  the  Bible,  the  following 
language  of  a  Protestant  has  been  quoted 
with  approval  by  a  Catholic  author:  "Even 
the  Lord's  Prayer  has  been  tampered  with 
and  a  discord  thrown  into  the  daily  devo- 
tions. The  inspired  text  is  changed  and  un- 
settled, the  faith  of  the  people  in  God's  Holy 
Word  is  undermined,  and  aid  and  comfort 
given  the  enemy  of  all  religion."  The  Douay 
version  also  contains  six  whole  books  and 
portions  of  other  books  which  are  not  in- 
cluded in  King  James'  version.  The  Cath- 
olic Church  regards  these  as  a  part  of  the 
inspired  Scriptures,  entitled  to  the  same 
faith  and  reverence  as  the  other  portions 
of  the  Bible,  while  the  Protestant  Churches 
do  not  recognize  them  as  a  part  of  the  Scrip- 
tures. 

Christianity  is  a  religion.  The  Catholic 
Church  and  the  various  Protestant  Churches 
are  sects  of  that  religion.  These  two  ver- 
sions of  the  Scriptures  are  the  bases  of  the 
religion  of  the  respective  sects.  Protestants 
will  not  accept  the  Douay  Bible  as  repre- 
senting the  inspired  word  of  God.  As  to 
them,  it  is  a  sectarian  book,  containing  er- 
rors and  matter  which  is  not  entitled  to 
their  respect  as  a  part  of  the  Scriptures. 
It  is  consistent  with  the  Catholic  faith  but 
not  the  Protestant.  Conversely,  Catholics 
will  not  accept  King  James'  version.  As  to 
them,  it  is  a  sectarian  book,  inconsistent  in 
many  particulars  with  their  faith,  teaching 
what  they  -do  not  believe.  The  differences 
may  seem  to  many  so  slight  as  to  be  im- 
material, yet  Protestants  are  not  found  to 
be  'more,  willing  to  have  the  Douay  Bible 
read  as  a  regular  exercise  in  the  schools  to 
which  they  are  required  to  send  their  chil- 
dren, than  are  Catholics  to  have  the  King 
James'  version  read  in  schools  which  their 
children  must  attend.  Differences  of  religious 
doctrine  may  seem  immaterial  to  some, 
while  to  others  they  seem  vitally  important. 
Sectarian  aversions,  bitter  animosities,  and 
religious  persecutions,  have  had  their  origin 
in  apparently  slender  distinctions.  The 
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schism  between  the  Presb^rian  Church  of 
the  United  States  of  'America  and  the  Cum- 
berland Presbyterian  Church  in  1810  grew 
out  of  a  difference  of  opinion  as  to  the  teach- 
ings of  the  Westminster  confession  of  faith 
concerning  the  doctrines  of  universal  fore- 
ordination,  election,  and  reprobation.  The 
differences  in  doctrine  existing  in  their  re* 
vised  confessions  of  faith  in  1906  seemed  so 
slight  to  the  respective'  general  assemblies 
of  those  churches  as  to  form  no  obstacle  to 
the  reunion  of  the  two  as  a  single  church, 
yet  to  thousands  of  the  members  of  the  Cum- 
berland Presbyterian  Church  the  differences 
seem  now  so  vital  that  their  consciences 
will  not  permit  of  their  consenting  to  the 
union,  and  they  have  adhered  to  their  own 
organization  even  where  they  have  been 
obliged  to  surrender  the  church  property. 
That  religious  controversy  we  declined  to 
determine  because  it  was  a  religious  con- 
troversy, and  not  within  our  cognizance  as 
a  part  of  the  civil  government.  First  Pres- 
by.  Church  v.  First  Cumberland  Presby. 
Church,  245  111.  74,  91  N.  E.  761.  The  im- 
portance of  men's  religious  opinions  and 
differences  is  for  their  own,  and  not  for  a 
court's,  determination.  With  such  differ- 
ences, whether  important  or  unimportant, 
courts  or  governments  have  no  right  to  in- 
terfere. It  is  not  a  question  to  be  deter- 
mined by  a  court  in  a  country  of  religious 
freedom  what  religion  or  what  sect  is  right. 
That  is  not  a  judicial  question.  All  stand 
equal  before  the  law, — the  Protestant,  the 
Catholic,  the  Mohammedan,  the  Jew,  the 
Morman,  the  freethinker,  the  atheist.  What- 
ever may  be  the  view  of  the  majority  of  the 
people,  the  court  has  no  right,  and  the  ma- 
jority has  no  right,  to  force  that  view  upon 
the  minority,  however  small.  It  is  precisely 
for  the  protection  of  the  minority  that  con- 
stitutional limitations  exist.  Majorities 
need  no  such  protection, — they  can  take 
care  of  themselves. 

The  reading  of  the  Bible  in  school  is  in- 
struction. Religious  instruction  is  the  ob- 
ject of  such  reading,  but  whether  it  is  so  or 
not,  religious  instruction  is  accomplished  by 
it..  The  Bible  has  its  place  in  the  school, 
if  it  is  read  there  at  all,  as  the  living  word 
of  God,  entitled  to  honor  and  reverence.  Its 
words  are  entitled  to  be  received  as  authori- 
tative and  final.  The  reading  or  hearing  of 
such  words  cannot  fail  to  impress  deeply 
the  pupils'  minds.  It  is  intended  and  ought 
to  so  impress  them.  They  cannot  hear  the 
Scriptures  read  without  being  instructed  as 
to  the  divinity  of  Jesus  Christ,  the  Trinity, 
the  resurrection,  baptism,  predestination,  a 
future  state  of  punishments  and  rewards, 
the  authority  of  the  priesthood,  the  obliga- 
tion and  effect  of  the  sacraments,  and  many 
other  doctrines  about  which  the  various  sects 
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do  not  agree.  Granting  that  instruction 
un  these  subjects  is  desirable,  yet  the  sect? 
do  not  agree  on  what  instruction  shall  be 
given.  Any  instruction  on  any  one  of  the 
subjects  is  necessarily  sectarian,  because, 
vhile  it  may  be  consistent  with  the  doc- 
trines of  one  or  many  of  the  sects,  it  will 
be  inconsistent  with  the  doctrine  of  one  or 
more  of  them.  The  petitioners  are  Cath- 
Dlics.  They  are  compelled  by  law  to  con- 
tribute to  the  maintenance  of  this  school, 
ind  are  compelled  to  send  their  children  to 
t.  or,  besides  contributing  to  its  mainte- 
lance,  to  pay  the  additional  expense  of  send- 
ng  their  children  to  another  school.  What 
ight  have  the  teachers  of  the  school  to 
each  those  children  religious  doctrine  dif- 
erent  from  that  which  they  are  taught  by 
heir  parents?  Why  sliould  the  state  com- 
lel  them  to  unlearn  the  Lord's  Prayer  as 
aught  in  their  homes  and  by  their  church, 
nd  use  the  Lord's  Prayer  as  taught  by 
nother  sect?  If  Catholic  children  may 
•»  compelled  to  read  the  King  James*  vex* 
ion  of  the  Bible  in  schools  taught  by  Prot- 
jtant  teachers,  the  same  law  will  author- 
»  Catholic  teachers  to  compel  Protestant 
lildren  to  read  the  Catholic  version.  The 
ime  law  which  subjects  Catholic  children 
I  Protestant  domination  in  school  districts 
hich  are  controlled  by  Protestant  influen- 
»  will  subject  the  children  of  Protestants 
>  Catholic  control  where  the  Catholics  pre- 
>n)inate.  In  one  part  of  the  state  the 
:ng  James'  version  of  the  Bible  may  be 
ad  in  the  public  schools,  in  another  the 
('Uar  Bible,  while  in  school  districts  where 
^^  sects  are  somewhat  evenly  divided,  a 
lizious  contest  may  be  expected  at  each 
w-tion  of  a  school  director,  to  determine 
hich  sect  shall  prevail  in  the  school.  Our 
iQ^titution  has  wisely  provided  against 
>y  such  contest,  by  excluding  sectarian  in- 
ruction  altogether  from  the  school. 
V^'e  have  been  considering  the  case  of  the 
•ote^tant  and  the  Catholic.  Let  us  con- 
*^r  that  of  the  Christian  and  the  Jew. 
M  Christian  believes  that  Judaism  was  a 
mporary  dispensation,  and  that  Christ 
w  the  Messiah, — the  Saviour  of  the  world. 
«  Jew  denies  that  Christ  was  the  Messiah 
^  regards  him  as  an  im  poster.  It  is  not 
^  teaching  of  sectarian  doctrine  to  his 
iHren  to  read  to  them  daily  from  the  New 
*tan:ent,  every  chapter  of  which  holds  up 
irin  crucified  as  the  Saviour  of  men  7 
"Hie  Bible,  in  its  entirety,  is  a  sectarian 
fk  M  to  the  Jew  and  every  believer  in 
7  religious  other  than  the  Christian  reli- 
^^j  and  as  those  who  are  heretical  or 
•0  hold  beliefs  that  are  not  regarded  as 
^•'Mioi.  Whether  it  may  be  called  secta- 
10  or  not,  its  use  in  the  schools  necessarily 
^ilts  in  sectarian  instruction.  There  are 
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many  sects  of  Christians,  and  their  differ- 
iuces  grow  out  of  their  differing  construc- 
tions of  various  parts  of  the  Scriptures, — 
the  different  conclusions  drawn  as  to  the 
effect  of  the  same  words.  The  portions  of 
Scripture  which  form  the  basis  of  these 
sectarian  differences  cannot  be  thoughtfully 
and  intelligently  read  without  impressing 
the  reader,  favorably  or  otherwise,  with  ref- 
erence to  the  doctrines  supposed  to  be  de- 
rived from  them.  The  petition  avers  that 
selected  portions  of  the  Bible  have  been 
read  by  the  teachers,  without  averring  what 
portions,  so  that  it  does  not  appear  whether 
or  not  the  portions  so  read  involved  any 
doctrinal  or  sectarian  question.  No  test 
suggests  itself  to  us,  and  perhaps  it  would 
be  impossible  to  lay  down  one,  whereby  to 
determine  whether  any  particular  part  of 
the  Bible  forms  the  basis  of  or  supports  a 
sectarian  doctrine.  Such  a  .test  seems  im- 
practicable. The  only  means  of  preventing 
sectarian  instruction  in  the  school  is  to 
exclude  altogether  religious  instruction,  by 
means  of  the  reading  of  the  Bible  or  other- 
wise. The  Bible  is  not  read  in  the  public 
schools  as  mere  literature  or  mere  history. 
It  cannot  be  separated  from  its  character  as 
an  inspired  book  of  religion.  It  is  not 
adapted  for  use  as  a  text-book  for  the  teach- 
ing alone  of  reading,  of  history,  or  of  liter- 
ature, without  regard  to  its  religious  char- 
acter. Such  use  would  be  inconsistent  with 
it  true  character  and  the  reverence  in  which 
the  Scriptures  are  held  and  should  be  held. 
If  any  parts  are  to  be  select^  for  use  as 
being  free  from  sectarian  differences  of  opin- 
ion, who  will  select  them?  Is  it  to  be  left 
to  the  teacher?  The  teacher  may  be  reli- 
gious or  irreligious,  Protestant,  Catholic,  or 
Jew.  To  leave  the  selection  to  the  teacher, 
with  no  test  whereby  to  determine  the  selec- 
tion, is  to  allow  any  part  selected  to  be 
read,  and  is  substantially  equivalent  to 
permitting  all  to  be  read. 

It  is  true  that  this  is  a  Christian  state. 
The  great  majority  of  its  people  adhere  to 
the  Christian  religion.  No  doubt  this  is  a 
Protestant  state.  The  majority  of  its  peo-  / 
pie  adhere  to  one  or  another  of  the  Prot- 
estant denominations.  But  the  law  Hnows 
no  distinction  between  the  Christian  and 
the  Pagan,  the  Protestant  and  the  Catholic. 
All  are  citizens.  Their  civil  rights  are 
precisely  equal.  The  law  cannot  see  religious 
differences,  because  the  Constitution  has 
definitely  and  completely  excluded  religion 
from  the  law's  contemplation  in  considering 
men's  rights.  There  can  be  no  distinction 
based  on  religion.  The  state  is  not,  and 
under  our  Constitution  cannot  be,  a  teacher 
of  religion.  All  sects,  religious  or  even  anti- 
religious,  stand  on  an  equal  footing.  They 
have  the  same  rights  of  citizenship.  Without 
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discrimination.  The  public  school  is  sup- 
ported by  the  taxes  which  each  citizen,  re- 
gardless of  his  religion  or  his  lack  of  it,  is 
compelled  to  pay.  The  school,  like  the  gov- 
ernment, is  simply  a  civil  institution.  It  is 
secular,  and  not  religious,  in  its  purposes. 
The  truths  of  the  Bible  are  the  truths  of 
religion,  which  do  not  come  within  the  prov- 
ince of  the  public  school.  No  one  denies 
their  importance.  No  one  denies  that  they 
should  be  taught  to  the  youth  of  the  state. 
The  Constitution  and  the  law  do  not  inter- 
fere with  such  teaching,  but  they  do  ban- 
ish theological  polemics  from  the  schools 
and  the  school  districts.  This  is  done,  not 
from  any  hostility  to  religion,  but  because 
it  is  no  part  of  the  duty  of  the  state  to 
teach  religion, — ^to  take  the  money  of  all, 
and  apply  it  to  teaching  the  children  of  all 
the  religion  of  a  part  only.  Instruction  in 
religion  must  be  voluntary.  Abundant 
means  are  at  hand  for  all  who  seek  such  in- 
struction for  themselves  or  their  children. 
Organizations  whose  purpose  is  the  spread- 
ing of  religious  knowledge  and  instruction 
exist,  and  many  individuals,  in  connection 
with  such  organizations  aiid  independently, 
are  devoted  to  that  work.  Religion  is 
taught,  and  should  be  taught,  in  the 
churches,  Sunday  schools,  parochial  and 
other  church  schools,  and  religious  meet- 
ings. Parents  should  teach  it  to  their 
children  at  home,  where  its  truths  can 
be  most  effectively  enforced.  Religion  does 
not  need  an  alliance  with  the  state  to  en- 
courage its  ^owth.  The  law  does  not  at- 
tempt to  enforce  Christianity.  Christianity 
had  its  beginning  and  grew  under  oppres- 
sion. Where  it  has  depended  upon  the 
sword  of  civil  authority  for  its  enforcement 
it  has  been  weakest.  Its  weapons  are  moral 
and  spiritual,  and  its  power  is  not  depend- 
ent upon  the  force  of  a  majority.  It  asks 
from  the  civil  government  only  impartial 
protection,  and  concedes  to  every  other  sect 
and  religion  the  same  impartial  civil  right. 
"United  with  government,  religion  never 
rises  above  the  merest  superstition;  united 
with  religion,  government  never  rises  above 
the  merest  despotism;  and  all  history  shows 
us  that  the  more  widely  and  completely 
they  are  separated  the  better  it  is  for  both." 
Board  of  Education  v.  Minor,  23  Ohio  St. 
211,  13  Am.  Rep.  233. 

In  several  of  the  states  the  provisions  of 
their  respective  Constitutions  have  been  con- 
sidered with  respect  to  their  efTect  upon 
the  right  of  school  officers  to  cause  the  Bi- 
ble to  be  read  in  the  public  schools.  In 
Maine,  Massachusetts,  Michigan,  Iowa,  Kan- 
sas, Kentucky,  and  Texas  it  has  been  held 
that  such  reading  of  the  Bible,  or  exercises 
such  as  those  described  in  the  petition  in 
this  case,  are  not  in  violation  of  any  of  the 
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provisions  of  the  Constitutions  of  those 
states.  Donahoe  v.  Richards,  38  Me.  379, 
61  Am.  Dec.  256;  Spiller  v.  Wobum,  12 
Allen,  127;  Pfeiffer  v.  Board  of  Education, 
118  Mich.  560,  42  L.R.A.  636,  77  N.  W. 
250 ;  Billard  v.  Board  of  Education,  69  Kan. 
53,  66  L.R.A.  166,  105  Am.  St.  Rep.  148, 
76  Pac.  422,  2  A.  &  E.  Ann.  Cas.  521 ;  Moore 
V.  Monroe,  64  Iowa,  367,  52  Am.  Rep.  444, 
20  N.  W.  475;  Church  v.  Bullock  (Tex.) 
16  L.R.A.(N.S.)  860,  109  S.  W.  115;  Hack- 
ett  V.  Brooksville  Graded  School  Dist.  120 
Ky.  608,  69  L.R  A.  692,  117  Am.  St  Rep. 
699,  87  S.  W.  702,  9  A.  &  E.  Ann.  Cas.  36. 
In  Wisconsin  and  Nebraska  the  decisions 
were  adverse  to  the  use  of  the  Bible  in  the 
schools.  State  ex  rel.  Weiss  v.  District 
Board,  76  Wis.  177,  7  L.R.A.  330,  20  Am. 
St.  Rep.  41,  44  N.  W.  967;  State  ex  reL 
Freeman  v.  Scheve,  65  Neb.  853,  59  L.R.A. 
927,  91  N.  W.  846,  93  N.  W.  169.  In  O'Con- 
nor V.  Headriek,  184  N.  Y.  421,  7  L.R.A. 
(N.S.)  402,  77  N.  E.  612,  6  A.  &  K  Ann. 
Gas.  432,  it  was  held  that  a  regulation  which 
prohibited  teachers  in  the  public  schools 
from  wearing  a  distinctively  sectarian  garb 
while  engaged  in  teaching  was  legal  and 
reasonable.  The  costume  in  question  in 
that  case  was  the  distinctive  dress  worn  by 
the  Roman  Catholic  religious  order  known 
as  the  Sisterhood  of  St.  Joseph.  The  re- 
spect inspired  in  the  pupils  for  the  religious 
denomination  of  their  teachers,  thus  mani- 
fested, was  regarded  as  a  sectarian  influence. 
On  the  other  hand,  the  supreme  court  of 
Pennsylvania  has  held  that  sisters  of  a  re- 
ligious order  of  the  Roman  Catholic  Church 
might  be  employed  as  teachers  in  the  public 
schools,  and  permitted,  while  teaching,  to 
wear  the  garb  of  their  order.  Hysong  v. 
Gallitzin  School  Dist.  164  Pa.  629,  26  L.R.A. 
203,  44  Am.  St.  Rep.  632,  30  Atl.  482.  The 
Constitutions  of  Maine,  Massachusetts,  and 
Michigan  do  not  contain  the  prohibitions  of 
our  Constitution,  and  differ  so  widely  from 
the  latter  that  the  decisions  in  those  states 
have  little  bearing  on  the  question  here  pre- 
sented. The  Kentucky  and  Kansas  decisions 
seem  to  consider  the  fact  that  the  children 
of  the  complainants  were  not  compelled  to 
join  in  the  exercises,  as  affecting  the  ques- 
tion in  some  way.  That  suggestion  seems 
to  us  to  concede  the  position  of  the  plain- 
tiffs in  error.  The  exclusion  of  a  pupil  from 
this  part  of  the  school  exercises  in  which  the 
rest  of  the  school  joins  separates  him  from 
his  fellows,  puts  him  in  a  class  by  himself, 
deprives  him  of  his  equality  with  the  other 
pupils,  subjects  him  to  a  religious  stigma, 
and  places  him  at  a  disadvantage  in  the 
school,  which  the  law  never  contemplated. 
All  this  is  because  of  his  religious  belief.  If 
the  instruction  or  exercise  is  such  that  cer- 
tain of  the  pupils  must  be  excused  from  it 
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because  it  is  hostile  to  their  or  their  par- 
ents' religious  belief,  then  such  instruction 
or  exercise  is  sectarian  and  forbidden  by  the 
Constitution.  While  some  of  these  decisions 
tend  to  sustain  the  proposition  that  the 
reading  of  the  Bible,  prayer,  and  singing 
of  hymns,  in  accordance  with  the  usual 
method  of  conducting  devotional  exercises 
in  Protestant  denominations,  may  be  re- 
quired of  the  pupils  of  a  public  school 
against  the  protest  and  religious  convictions 
of  the  pupils  and  their  parents,  we  cannot 
assent  to  the  reasoning  on  which  such  de- 
cisions are  founded  and  apply  it  to  the  pro- 
visions of  our  Constitution. 

This  question  has  never  been  parsed  upon 
by  this  court.  In  Millard  v.  Board  of  Edu- 
cation, 121  111.  297,  10  N.  E.  609,  it  appeared 
til  at  the  Angelus  Prayer,  used  in  Roman 
Catholic  Churches,  was  said  by  teachers  and 
pupils  when  school  closed  at  noon.  It  did 
not  appear  to  be  requfVed  of  or  by  anybody, 
but,  so  far  as  appeared,  it  was  by  a  volim- 
tary  understanding  between  the  teachers 
and  scholars,  to  which  no  scholar  or  parent 
objected,  and  it  did  not  appear  that  the  com- 
plainant had  any  children  attending  the 
school.  It  was  held  that  no  rights  of  the 
complainant  were  shown  to  be  violated.  In 
North  V.  University  of  Illinois,  137  111.  296, 
27  N.  E.  64,  it  was  held  that  a  rule  of  the 
university  requiring  students  to  attend 
chapel  exercises,  unless  excused  for 
good  cause,  was  not  in  violation  of 
the  Constitution.  It  has  been  held  that  the 
temporary  use  of  a  schoolhouse  for  religious 
meetings  is  not  forbidden  by  the  Constitu- 
tion. Nichols  v.  School  Directors,  93  111. 
61,  34  Am.  Rep.  160.  In  McCormick  v.  Burt, 
95  111.  263,  35  Am.  Rep.  163,  it  was  held 
that  school  directors,  acting  in  good  faith, 
and  not  maliciously,  are  not  answerable  in 
damages  for  the  expulsion  of  a  pupil  for  re- 
fusing to  observe  a  rule  requiring  all  pu- 
pils to  lay  aside  their  books  and  remain 
quiet  during  the  opening  exercises,  which 
consisted  in  readi>ig  a  chapter  from  the 
King  James'  translation  of  the  Bible.  School 
directors  are  vested  with  discretion  in  de- 
termining what  rules  will  best  promote  the 
good  order  and  well-being  of  the  school,  and 
though  they  may  err  as  to  their  powers  and 
duties  under  the  law  or  as  to  the  facts  sub- 
mitted to  them,  they  are  not  liable  to  a 
suit  for  damages  for  their  mistakes  honest- 
ly made,  but  only  for  malicious  acts.  These 
decisions  have  little  or  no  bearing  on  the 
question  here. 

In  our  judgment  the  exercises  mentioned 
in  the  petition  constitute  religious  worship, 
and  the  reading  of  the  Bible  in  the  school 
constitutes  sectarian  instruction.  The  de- 
murrer to  the  amended  petition  should 
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therefore,  in  our  opinion,  have  been  over- 
ruled. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  Circuit  Court,  with  direc- 
tions to  overrule  the  demurrer. 

Hand  and  Cartwrlght,  JJ.,  dissenting: 
This  was  a  petition  filed  in  the  name  of 
the  people,  upon  the  relation  of  Jeremiah 
Ring,  John  J.  Doyle,  Johanna  Watts,  Mary 
Murphy,  and  Bridget  Markiliie,  against  the 
Board  of  Education  of  School  District  No. 
24,  township  14,  range  12,  in  Scott  county, 
for  a  peremptory  writ  of  mandamus  to  re- 
quire the  said  board  of  education  to  cause 
the  teachers  in  the  public  schools  of  said 
school  district,  during  school  hours,  to  dis- 
continue the  practice  of  reading  passages 
from  the  King  James'  version  of  the  Bible; 
from  causing  the  pupils  of  said*  schools  to 
recite  in  concert  the  Lord's  Prayer  as  it  is 
found  in  the  King  James'  version  of  the  Bi- 
ble, and  from  singing  sacred  hymns.  The 
board  of  education  filed  a  demurrer  to  said 
petition,  which  was  sustained,  and  the  peti- 
tion was  dismissed,  and  a  writ  of  error  has 
been  sued  out  from  this  court  to  review  the 
judgment  of  the  circuit  court;  and  this 
court  is  asked  to  hold  that  the  Constitutions 
of  the  United  States  and  this  state  prohibit 
the  reading  of  the  King  James'  version  of 
the  Bible,  the  repeating  of  the  Lord's  Prayer 
in  concert  as  it  is  found  in  that  version  of 
the  Bible,  and  the  Singing  of  sacred  hymns 
by  the  teachers  and  pupils  of  our  public 
schools  during  school  hours;  and  the  ma- 
jority opinion  holds  that  such  acts  are  pro- 
hibited by  constitutional  enactment. 

The  sections  of  the  state  and  Federal  Con- 
stitutions which  it  is  claimed  are  violated 
read  as  follows:  "The  free  exercise  and  en- 
joyment of  religious  profession  and  worship, 
without  discrimination,  shall  forever  be 
guaranteed;  and  no  person  shall  be  denied 
any  civil  or  political  right,  privilege,  or 
capacity  on  account  of  his  religious  opin- 
ions; but  the  liberty  of  conscience  hereby 
secured  shall  not  be  construed  to  dispense 
with  oaths  or  affirmations,  excuse  acts  of 
licentiousness,  or  justify  practices  incon- 
sistent with  the  peace  or  safety  of  the  state. 
No  person  shall  be  required  to  attend  or  sup- 
port any  ministry  or  place  of  worship 
against  his  consent,  nor  shall  any  prefer- 
ence be  given  by  law  to  any  religious  denom- 
ination or  mode  of  worship."  Const,  of 
1870,  art.  2,  §  3.  "Neither  the  general  as- 
sembly nor  any  county,  city,  town,  town- 
ship, school  district,  or  other  public  cor- 
poration, shall  ever  make  any  appropriation 
or  pay  from  any  public  fund  whatever,  any- 
thing in  aid  of  any  church  or  sectarian  pur- 
pose, or  to  help  support  or  sustain  any 
school,  academy,  seminary,  college,  univer- 
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sity,  or  other  literary  or  scientific  institu- 
tion, controlled  by  any  church  or  sectarian 
denomination  whatever ;  nor  shall  any  grant 
or  donation  of  land,  money,  or  other  per- 
sonal property  ever  be  made  by  the  state  or 
any  such  public  corporation  to  any  church, 
or  for  any  sectarian  purpose."  Const,  of 
1870,  Art.  8,  §  3.  "Congress  shall  make  no 
law  respecting  an  establishment  of  religion, 
or  prohibiting  the  free  exercise  thereof;  or 
abridging  the  freedom  of  speech  or  of  the 
press;  or  the  right  of  the  people  peaceably 
to  assemble,  and  to  petition  the  government 
for  a  redress  of  grievances."  1st  Amend- 
ment to  Const,  of  U.  S.  ^'All  persons  born 
or  naturalized  m  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,  are  citizens 
of  the  United  States  and  of  the  state  where- 
in they  reside.  No  state  shall  make  or  en- 
force^any 'law  which  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  Unit- 
ed States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws."  14th  Amendment  to  Const, 
of  U.  S.  §  1. 

The  Federal  Constitution  does  not  control 
in  the  matter  of  public  schools  or  in  what 
instructions  shall  be  given  therein;  but  the 
regulation  of  public  schools,  as  well  as  their 
support,  rests  with  and  devolves  upon  the 
several  states.  Nor  does  the  Constitution 
of  the  United  States  provide  for  protecting 
the  citizens  of  the  respective  states  in  their 
religious  liberties.  This  is  left  to  the  state 
Constitutions  and  laws.  Nor  is  there  any 
inhibition  imposed  by  the  Constitution  of 
the  United  States  in  this  respect  on  the 
states.  (Permoli  v.  New  Orleans,  3  How. 
689,  11  L.  ed.  739.)  The  question,  therefore, 
to  be  decided  in  this  case  is,  Is  the  reading 
of  the  Bible  in  the  public  schools  of  this 
state  prohibited  by  our  state  Constitution? 
The  Bible  is  not  mentioned  in  the  Constitu- 
tion, nor  is  there  found  therein  any  express 
inhibition  against  the  giving  of  religious  or 
moral  instruction  in  the  public  schools,  and 
while  the  Constitution  is  silent  upon  those 
subjects,  it  has  been,  from  the  formation  of 
our  state  government  to  the  present  time, 
universally  recognized  by  the  people  that 
there  are  certain  fundamental  principles  of 
religion  and  morality  which  the  safety  of 
society  requires  should  be  imparted  to  the 
youth  of  the  state,  and  that  those  principles 
may  be  properly  taught  in  the  public  schools 
as  a  part  of  the  secular  knowledge  which  it 
is  their  province  to  instill  into  the  youth- 
ful mind.  That  this  may  be  done  without 
the  infraction  of  any  of  the  safeguards  of 
the  Constitution  is  recognized  in  all  the  cas- 
es where  the  right  to  read  the  Bible  in  the 
public  schools  has  been  conceded,  so  far  as 
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we  have  been  able  to  discover.  Even  as 
early  as  the  ordinance  of  1787,  the  men  who 
framed  that  great  charter  of  liberty  sought 
to  secure  to  the  inhabitants  of  the  North- 
west territory,  and  their  posterity,  the  in- 
estimable blessings  of  religious  and  moral 
instruction.  It  is  therein  provided  that  "re- 
ligion, morality,  and  knowledge  being  neces- 
sary to  good  government  and  the  happiness 
of  mankind,  schools  and  the  means  of  educa- 
tion shall  forever  be  encouraged."  And  Mr. 
Justice  Lyon,  in  State  ex  rel.  Weiss  v.  Dis- 
trict Board,  76  Wis.  177,  195,  7  L.R.A.  330, 
20  Am.  St.  Rep.  41,  44  N.  W.  967,  974,  which 
is  the  main  authority  relied  upon  by  the  re- 
lators, while  considering  this  phase  of  the 
question  and  while  referring  to  the  Bible, 
said:  ''Furthermore,  there  is  much  in  the 
Bible  which  cannot  justly  be  characterized 
as  sectarian.  There  can  be  no  valid  objec- 
tion to  the  use  of  such  matter  in  the  secular 
instruction  of  the  pbpils.  Much  of  it  has 
great  historical  and  literary  value,  which 
may  be  thus  utilized  without  violating  the 
constitutional  prohibition.  It  may  also  be 
used  to  inculcate  good  morals, — ^that  is,  our 
duties  to  each  other, — ^which  may  and  ought 
to  be  inculcated  by  the  district  schools.  No 
more  complete  code  of  morals  exists  than 
is  contained  in  the  New  Testament,  which 
reaffirms  and  emphasizes  the  moral  obliga* 
tions  laid  down  in  the  Ten  Commandments. 
Concerning  the  fundamental  principles  of 
moral  ethics,  the  religious  sects  do  not  dis- 
agree." 

It  has  always  been  understood  that  those 
general  provisions  found  in  the  several  state 
Constitutions  which  usually  appear  in  what 
are  designated  as  a  "bill  of  rights,"  and 
which  provide  that  the  enjoyment  of  the  free 
exercise  of  religious  profession  and  worship, 
without  discrimination,  shall  be  forever 
guaranteed  to  the  people,  and  that  they 
shall  not  be  required  to  attend  upon  or  sup- 
port any  ministry  or  place  of  worship 
against  their  consent,  were  primarily  de- 
signed to  prevent  the  establishment  of  a 
state  religion  or  the  compulsion  of  the  cit- 
izen to  support,  by  taxation  or  otherwise,  an 
established  ministry  or  places  of  established 
worship,  it  being  the  object  of  such  consti- 
tutional provisions  to  work  a  complete  di- 
vorcement of  the  state  and  the  Church,  and 
to  sever  the  relation  between  the  state  and 
Church  which  had  existed  in  the  mother 
country  prior  to  the  Revolution,  and  secure 
to  the  citizen  freedom  of  conscience  in  the 
matter  of  religious  belief  and  worship,  and 
that  the  instruction  which  was  to  be  im- 
parted in  the  public  schools  did  not  fall 
within  those  provisions  of  the  state  Con- 
stitution unless  the  instruction  sought  to 
be  imparted  degenerated  into  what  may  be 
properly   designated   as   denominational   or 
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sectarian  instruction,  and  falls  within  the 
inhibition  of  those  provisions  of  the  Consti- 
tution which  were  enacted  with  a  view  to 
placing  all  religious  denominations  or  reli- 
gious sects  upon  an  equality  before  the  law. 
Nichols  V.  School  Directors,  93  111.  61,  34 
Am.  Rep.  160;  Donahoe  v.  Richards,  38 
Me.  379,  61  Am.  Dec.  258.  We  think  it  ob- 
vious, therefore,  that  all  must  agree  that 
there  can  be  no  rational  constitutional  basis 
upon  which  this  court  can  hold  that  the 
3ible  can  be  excluded  from  the  public  schools 
of  the  state,  other  than  upon  the  ground 
that  it  is  sectarian  in  character  and  falls 
within  those  -inhibitions  of  the  state  Con- 
stitution which  prohibit  teaching  in  our 
public  schools  the  beliefs  and  doctrines  of 
the  different  denominations  or  sects  into 
which  the  believers  of  the  Bible  have,  in  the 
course  of  time,  divided. 

In  all  the  cases  upon  this  subject  which 
the  diligence  of  counsel  have  been  able  to 
discover, — and,  so  far  as  we  can  learn,  they 
have  found  them  all, — ^when  the  Bible  has 
been  excluded  from,  or  when  it  has  been  ad- 
mitted to,  the  public  schools,  the  question 
turned  upon  (1)  whether  or  not  the  Bible 
was  viewed  by  the  court  then  considering 
the  question,  to  be  sectarian  in  its  character 
or  nonsectarian  in  its  character;  and  (2) 
whether  the  engaging  in  the  reading  of  the 
Bible,  repeating  the  Lord's  Prayer,  singing 
songs,  etc.,  rendered  the  public  school  in 
which  the  exercises  were  held  a  place  of  pub- 
lic worship.  None  of  the  courts  of  last 
resort  have  held  that  the  Bible,  as  an  entire- 
ty, could  be  excluded  from  the  public  schools 
on  constitutional  grounds,  as  none  of  them 
have  held  that  all  parts  of  it  were  R?ctarian. 
The  supreme  courts  of  two  states,  Wifrconsin 
and  Nebraska  (State  ex  rel.  Weiss  v.  l)Is 
trict  Board,  supra:  State  ex  rcl.  Freoman 
v.  Scheve,  65  Neb.  853,  59  L.R.A.  927,  91  N. 
W.  846,  93  N.  W.  109,  have  held  that  certain 
portions  of  the  Bible  are  sectarian  in  their 
character  while  others  are  uot  sectarian  in 
character,  and  that  the  sectarian  portions 
should  be  excluded  from  the  public  schools 
while  the  nonsectarian  portions  might  be 
read.  Neither  of  these  courts,  however,  lays 
down  any  test  or  tests,  or  points  out  any 
course  of  reasoning,  whereby  the  school 
boards,  teachers,  patrons,  or  pupils  of  the 
public  schools  can  certainly  determine  what 
portions  of  the  Bible  are  sectarian  and  what 
portions  are  nonsectarian, — that  is,  what 
portions  may  and  what  portions  may 
not  be  read  in  the  public  schools; 
and  it  would  seem  essential  in  a  matter  of 
so  great  importance  to  the  success  of  the 
public  schools  (there  should  be  no  doubt  if 
only  a  part  of  the  Bible  is  to  be  admitted 
and  only  a  part  of  the  Bible  is  to  be  ex- 
cluded from  the  public  schools)  that  there 
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should  be  some  test  or  tests,  or  some  course 
>f  reasoning  pointed  out  by  the  courts, 
which  could  be  applied  by  the  school  boards, 
teachers,  patrons,  and  pupils,  so  that  all 
might  know  with  reasonable  certainty  what 
portions  of  the  Bible  might  and  what  por- 
tion%  might  not  be  read  in  the  public  schools. 
To  leave  the  determination  of  those  ques-  ^ 
tions  in  doubt  w^ould  be  to  invite  strife  and 
stir  up  litigation  in  almost  every  case  where 
a  portion  of  the  Bible  had  been  admitted  or 
excluded  from  the  public  school.  As  to 
whether  the  portions  admitted  or  rejected 
were,  within  the  view  of  the  law,  sectarian 
or  nonsectarian,  we  assume  no  rule  upon 
this  subject  was  announced  by  those  courts, 
as,  doubtless,  by  reason  of  the  character 
of  the  question  involved,  no  rational  rule  on 
the  subject  could  be  formulated.  If  this  is 
true,  as  it  would  seem  to  be,  it  perhaps 
would  lead  to  the  conclusion  that  the  Bible 
should  be  held  bv  the  courts  to  be  either 
sectarian  or  nonsectarian  in  character  in 
its  entirety,  and  cause  the  legal  mind  to 
doubt  the  soundness  of  the  judgments  of 
those  courts  which  hold  that  the  Bible  in 
part  may  be  read  in  the  public  schools  and 
in  part  must  be  excluded  from  the  public 
schools.  The  supreme  courts  of  Maine, 
Massachusetts,  Michigan,  Iowa,  Kentucky, 
Kansas,  and  Texas  (Donahoe  v.  Richards, 
38  Me.  379,  61  Am.  Dec.  256;  Spiller  v.  Wo- 
burn,  12  Allen,  127;  Pfeiffer  v.  Board  of 
Education,  118  Mich.  560,  42  L.R.A.  536,  77 
N.  W.  250;  Moore  v.  Monroe,  64  Iowa,  367, 
52  Am.  Rep.  444,  20  N.  W.  475;  Ilackett 
v.  Brooksville  Graded  School  Dist.  120  Ky. 
608,  69  L.R.A.  592,  117  Am.  St.  Rep.  599, 
87  S.  W.  792,  9  A.  &  E.  Ann.  Cas.  36; 
]*>illard  v.  Board  of  Education,  69  Kan.  53, 
00  L.R.A.  166,  105  Am.  St.  Rep.  148,  76  Pac. 
422,  2  A.  &  E.  Ann.  (.'as.  521  ;  Church  v. 
Bullock  [Tex.]  16  L.R.A. (N.S.)  860,  109 
S.  W.  115)  have  each  held  the  Bible  to  be 
nonsectarian  in  character  in  its  entirety  and 
that  no  part  of  it  could  be  excluded  from 
the  public  schools  on  constitutional  grounds. 
The  judgment  of  those  courts  would  seem 
at  least  to  be  capable  of  enforcement,  and 
to  announce  a  definite  rule  and  one  that 
would  be  readily  understood  by  the  school 
boards,  teachers,  patrons,  and  pupils,  and 
the  reasons  given  in  support  of  those  judg- 
ments appear  to  be  satisfactory,  convincing, 
and  logical.  The  supreme  court  of  every 
state  of  the  Union  which  has  spoken  on  the 
subject,  with  the  exception  of  Wisconsin 
and  Nebraska,  haa  held  that  the  reading  of 
the  Bible  in  the  public  schools  is  not  pro- 
liibited  by  constitutional  enactment,  and 
the  supreme  courts  of  Wisconsin  and  Ne- 
braska each  hold  that  only  portions  of  the 
Bible  may  be  excluded.  The  majority  opin- 
ion does  not  cite  a  single  case,  and  one  can- 
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not  be  found,  which  sustains  the  position 
assumed  therein ;  but  that  opinion  is  in  con- 
flict with  the  adjudications  of  the  Supreme 
Court  of  the  United  States  and  the  Supreme 
courts  of  Maine,  Massachusetts,  Ohio,  Michi- 
gan, Iowa,  Kentucky,  Kansas,  Texas,  Wis- 
consin, and  Nebraska  upon  the  quesfions 
here  involved;  and  this  conflict  cannot  be 
explained  upon  a  difference  of  constitution- 
al enactment,  as  no  essential  difference  has 
been,  and  cannot  be,  pointed  out  upon  this 
subject,  between  the  Constitution  of  this 
state  and  the  Constitutions  of  the  states  re- 
ferred to.  The  majority  opinion  is  also  out 
of  harmony  with  all  our  previous  decisions 
on  the  subject,  and  either  ignores  these  deci- 
sions or  misinterprets  them. 

We  think  it  apparent  that  it  must  be 
held,  from  a  constitutional  standpoint,  that 
all  parts  of  the  Bible  can  be  read  in  the  pub- 
lic schools,  or  that  it  must  be  excluded  as 
an  entirety  from  the  public  schools;  and 
the  supreme  court  of  Ohio  (Board  of  Ed- 
ucation v.  Minor,  23  Ohio  St.  211,  13  Am. 
Rep.  233)  has  held  that  the  Bible  could 
not  be  admitted  to  the  public  schools  of  the 
state  against  the  wisli  of  tlie  school  board 
in  control  of  the  schools  in  the  city  where 
the  question  arose,  but  that  its  admission  or 
exclusion  from  the  public  schools  of  that 
state  rested  entirely  with  the  several  school 
boards  in  charge  of  the  schools  of  the  state. 

It  is  stated  in  a  note  to  Cook  County  v. 
Chicago  Industrial  School,  125  III.  540,  1 
L.R.A.  437,  18  N.  E.  183  (where  the  aamc 
is  reported  in  8  Am.  St.  Rep.  386),  that 
the  Constitutions  of  twenty-three  states,  in 
addition  to  that  of  Illinois,  contain  provi- 
sions prohibiting  the  payment  of  moneys  or 
any  appropriation  or  grant  for  the  support, 
benefit,  or  in  aid  of  sectarian  schools.  In 
the  twenty-three  states  designated,  the  word- 
ing of  their  Constitutions  differs  somewhat 
on  this  question,  and  none  of  them,  we 
think,  correspond  in  exact  terms  with  the 
constitutional  provisions  on  tlie  subject  as 
they  are  found  in  the  Constitution  of  this 
state.  .  We  believe  them,  however,  in  prin- 
ciple, to  all  substantially  agree.  We  think, 
therefore,  the  question  here  to  be  determined 
does  not  differ  from  the  question  determined* 
by  the  several  supreme  courts  of  our  sister 
states  that  have  spoken  upon  this  question, 
and  that  the  subject,  for  the  purposes  of  this 
case,  may  be  condensed  into  the  following 
propositions:  First,  was  the  reading  of  the 
Bible  by  the  teachers,  the  repeating  of  the 
Lord's  Prayer  in  concert,  and  the  singing 
of  sacred  hymns  by  the  pupils  in  said 
schools,  sectarian  religious  instruction? 
Second,  did  the  conducting  of  the  foregoing 
exercises  in  said  public  schools  in  the  man- 
ner in  which  the  bill  avers  them  to  have 
been  conducted  make  said  schools  places  of 
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worship,  which  the  relators'  children  were 
required  to  attend  and  the  relators,  who 
were  taxpayers,  required  to  support?  These 
propositions  will  be  eonsidered  in  their  or- 
der. 

There  is  no  book  that  is  so  widely  read  or 
so  highly  respected  as  the  Bible,  or  that  has 
had  so  great  an  influence  upon  the  habits 
and  lives  of  mankind,  and  all  men  whose 
judgments  are  of  value — even  those  who 
deny  its  divine  origin — admit  it  to  be  a 
great  historical  and  literary  storehouse,  and 
that  its  teachings  are  of  the  greatest  value 
to  the  world.  While  numerous  translations 
have  been  made  of  the  Bible  and  many  edi- 
tions of  it  published  since  the  art  of  print- 
ing and  manufacture  of  paper  were  discov- 
ered, the  version  of  King  James  I.  (1607- 
1611),  which  is  the  version  generally  used 
by  the  Protestants,  and  the  one  compiled  at 
Douay  some  time  previous  and  which  was 
later  adopted  by  the  Roman  Catholic  Church 
as  the  only  authentic  version,  are  the 
versions  generally  in  use  in  this  coun- 
try. We  do  not  think  the  Bible  can 
be  said  to  be  a  sectarian  book  or  that 
its  teachings  are  sectarian.  Its  plan  of 
salvation  is  broad  enough  to  include  all  the 
world;  and  the  fact  that  those  who  believe 
in  the  Bible  do  not  agree  as  to  the  interpre- 
tation of  its  teachings  and  have  divided  in- 
to sects,  and  are  therefore  sectarian  in  their 
beliefs,  does  not  change  the  Bible  or  make 
it  a  sectarian  book.  To  make  the  Bible 
sectarian,  it  must  be  made  to  appear  that 
it  teaches  the  dogmas  of  some  particular 
sect,  and  it  is  not  sufficient,  to  show  that  it 
is  sectarian,  to  establish  that  its  teachings 
are  so  comprehensive  that  different  phases  of 
belief  may  be  founded  on  arguments  based 
upon  some  of  its  parts  which,  when  perhaps 
only  imperfectly  examined  and  partially  un- 
derstood, may  seem  to  tend  to  support  the 
doctrines  of  a  particular  sect  and  to  over- 
throw the  doctrines  of  some  other  sect. 
Much  has  been  written  upon  the  subject  as 
to  whether  the  Bible  is  sectarian  and  wheth- 
er or  not  there  is  a  difference  between  secta- 
rianism and  Christianity  as  taught  by  the 
Bible.  We  will  call  attention  to  some  of 
the  cases  where  the  question  now  under  con- 
sideration has  been  considered,  by  other 
courts,  and  will  quote  from  them  quite  ex- 
tensively, even  at  the  risk  of  some  repeti- 
tion. 

In  Vidal  v.  Philadelphia,  2  How.  127,  197, 
11  L.  ed.  205,  223,  the  question  was  whether 
a  charitable  bequest  made  by  Stephen  Gir- 
ard  to  establish  a  college  in  the  city  of  Phil- 
adelphia was  void  because  it  prohibited  the 
toiiching  of  the  Christian  religion  within  the 
college.  The  will  provided  that  no  ecclesi- 
astic, missionary,  or  minister  of  any  sect 
whatever^  should  ever  ho|d  or  exercise  any 
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station  or  duty  within  the  college,  and  that 
no  such  person  should  ever  be  admitted,  as 
a  visitor  or  otherwise,  within  the  premises 
appropriated  for  the  purposes  of  the  col- 
lege. The  court,  in  sustaining  the  trust, 
said:  "This  objection  is  that  the  foundation 
of  the  college  upon  the  principles  and  ex- 
clusions prescribed  by  the  testator  is  deroga- 
tory and  hostile  to  the  Christian  religion, 
and  so  is  void  as  being  against  the  com- 
mon law  and  public  policy  of  Pennsylvania. 
.  .  .  The  objection  itself  assumed  the 
proposition  that  Christianity  is  not  to  be 
taught  because  ecclesiastics  are  not  to  be 
instructors  or  officers.  But  this  is  by  no 
means  a  necessary  or  legitimate  inference 
from  the  premises.  Why  may  not  laymen 
instruct  in  the  general  principles  of  Chris- 
tianity, as  well  as  ecclesiastics?  There  is 
no  restriction  as  to  the  religious  opinions  of 
the  instructors  and  officers.  They  may  be, 
and  doubtless  under  the  auspices  of  the  city 
government  they  will  always  be,  men  not 
only  distinguished  for  learning  and  talents, 
but  for  piety  a^d  elevated  virtue  and  holy 
lives  and  characters;  and  we  cannot  over- 
look the  blessings  which  such  men,  by  their 
conduct  as  well  as  their  instructions,  may — 
nay,  must — impart  to  their  youthful  pupils. 
Why  may  not  the  Bible,  and  especially  the 
New  Testament,  without  note  or  comment, 
be  read  and  taught  as  a  Divine  revelation  in 
the  college,  its  general  precepts  expounded, 
its  evidences  explained,  and  its  glorious 
principles  of  morality  inculcated?  What 
is  there  to  prevent  a  work,  not  sectarian, 
upon  the  general  evidences  of  Christianity, 
from  being  read  and  taught  in  the  college  by 
lay  teachers?  Certainly  there  is  nothing  in 
the  will  that  proscribes  such  studies.  Above 
all,  the  testator  positively  enjoins  *that  all 
the  instructors  and  teachers  in  the  college 
shall  take  pains  to  instill  into  the  minds  of 
the  scholars  the  purest  principles  of  moral- 
ity, so  that  on  their  entrance  into  active 
life  they  may,  from  inclination  and  habit, 
evince  benevolence  towards  their  fellow  crea- 
tures and  a  love  of  truth,  sobriety,  and  in- 
dustry, adopting  at  the  same  time  such  re- 
ligious tenets  as  their  matured  reason  may 
enable  them  to  prefer.'  Now,  it  may  well 
be  asked,  What  is  there  in  all  this  which  is 
positively  enjoined  inconsistent  with  the 
spirit  or  truths  of  Christianity?  Are  not 
these  truths  all  taught  by  Christianity,  al- 
though it  teaches  much  more?  Where  can 
the  purest  principles  of  morality  be  learned 
BO  clearly  or  so  perfectly  as  from  the  New 
Testament?  Where  are  benevolence,  the 
love  of  truth,  sobriety,  and  industry  so 
powerfully  and  irresistibly  inculcated  as 
in  the  Sacred  volume?  The  testator  has 
not  said  how  these  great  principles  are  to 
be  taught  or  by  whom,  except  it  be 
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by  laymen,  nor  what  books  are  lo  be 
used  to  explain  or  enforce  them.  All  that 
we  can  gather  from  his  language  is  that  he 
desired  to  exclude  sectarians  and  sectarian- 
ism from  the  college,  leaving  the  instructors 
and  officers  free  to  teach  the  purest  morality, 
the  love  of  truth,  sobriety,  and  industry,  by 
all  appropriate  means,  and,  of  course,  in- 
cluding the  best,  the  surest,  and  the  most 
impressive."  In  reviewing  this  case  in  Hack- 
ett  V.  Brooksville  Graded  School  Dist.  120 
Ky.  608,  69  L.R.A.  592,  117  Am.  St.  Rep. 
599,  87  S.  W.  792,  9  A.  &  E.  Ann.  Cas.  36. 
Mr.  Justice  O'Rear  concludes:  "Two  points 
are  emphasized  by  the  reasoning  of  the 
learned  judge:  (1)  That  it  was  sectarian- 
ism that  was  prohibited;  and  (2)  that  the 
Bible  is  not  a  sectarian  book, — ^which  are  the 
two  points  most  prominent  in  this  case." 

The  case  of  Donahoe  v.  Richards,  38  Me. 
379,  61  Am.  Dec.  256,  is  an  early  case,  and 
was  an  action  against  a  school  board  for 
expelling  a  pupil  who  refused  to  read  the 
Ejng  James'  version  of  the  Bible  in  the 
public  school,  that  book  having  been  adopted 
by  the  school  board  as  one  to  be  used  by  the 
pupils  in  their  school  work.  The  court 
said:  "That  common  schools  are  not  for 
the  purpose  of  instruction  in  the  theologic- 
al doctrines  of  any  religion  or  of  any  sect. 
The  state  regards  no  one  sect  as  superior 
to  any  other,  .  .  .  and  if  the  peculiar 
tenet  of  any  particular  sect  were  so  taught, 
it  would  furnish  a  well-grounded  cause  of 
complaint  on  the  part  of  those  who  enter- 
tained different  or  opposing  religious  senti- 
ments." The  court  further  said:  "The 
Bible  was  used  merely  as  a  book  in  which 
instruction  in  reading  was  given.  But 
reading  the  Bible  is  no  more  an  interfer- 
ence with  religious  belief  than  would  read- 
ing the  mythology  of  Greece  or  jRome  be 
regarded  as  interfering  with  religious  be- 
lief or  an  affirmance  of  the  pagan  creeds." 

In  Spiller  v.  Woburn,  12  Allen,  127,  it 
was  held  that  the  public-school  committee 
did  not  exceed  their  authority  in  passing 
an  order  that  the  Bible  should  be  read  at 
the  opening  of  the  schools  on  the  morning 
of  each  day.  "No  more  appropriate  method 
could  be  adopted,"  said  tlie  court,  "of  keep- 
ing in  the  minds  of  both  teachers  and 
scholars  that  one  of  the  chief  objects  of 
education,  as  declared  by  the  statutes  of 
this  commonwealth,  and  which  teachers  are 
especially  enjoined  to  carry  into  effect,  is 
'to  impress  on  the  minds  of  children  and 
youth  committed  to  their  care  and  instruc- 
tion the  principles  of  piety  and  justice, 
and  a  sacred  regard  for  truth.' " 

In  Pfeiffer  v.  Board  of  Education,  118 
Mich.  560,  42  L.R.A.  536,  77  N.  W.  250,  it 
was  held  the  use  in  the  public  schools,  for 
fifteen  minutes  at  the  close  of  each  day's 
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session,  as  a  supplemental  text-book  on 
reading,  of  a  book  entitled  ^'Readings  from 
the  Bible,"  which  is  largely  made  up  of 
extracts  from  the  Bible,  empliasizing  the 
moral  precepts  of  the  Ten  Commandments, 
where  the  teacher  is  forbidden  to  make  any 
comment  upon  the  matter  therein  contained, 
and  is  required  to  excuse  from  that  part  of 
the  session  any  pupil  upon  application  of 
his  parent  of  guardian,  is  not  a  violation 
of  the  state  Constitution  (art.  4,  §  41) 
prohii)iting  the  legislature  from  diminish- 
ing or  enlarging  "the  civil  or  political  rights, 
privileges,  and  capacities  of  any  person  on 
account  of  his  opinion  or  belief  concerning 
matters  cf  religion." 

In  Ilackett  v.  Brooksville  Graded  School 
Dist.  supra,  a  taxpayer  sought  an  injunc- 
tion to  restrain  the  teachers  and  trustees 
from  reading  from  the  King  James'  ver- 
sion of  the  Bible  in  the  schools,  and  from 
opening  the  school  with  prayers  and  songs 
alleged  to  be  of  a  denominational  character. 
The  case  went  to  the  court  of  appeals, 
where,  in  a  most  learned  and  exhaustive 
opinion,  it  was  held  the  injunction  was 
properly  denied.  The  court,  on  page  616  of 
120  Ky.,  said:  "The  main  question  we  con- 
ceive to  be,  Is  the  King  James'  transla- 
tion of  the  Bible — or,  for  that  matter,  any 
edition  of  the  Bible — a  sectarian  book? 
There  is,  perhaps,  no  book  that  is  so  widely 
used  and  so  highly  respected  as  the  Bible; 
no  other  that  has  been  translated  into  as 
many  tongues;  no  other  that  has  had  such 
marked  influence  upon  the  habits  and  life 
of  the  world.  It  is  not  the  least  of  its  mar- 
velous attributes  that  it  is  so  catholic  that 
every  seeming  phase  of  belief  finds  com- 
fort in  its  comprehensive  precepts.  Many 
translations  of  it,  and  of  parts  of  it,  have 
been  made  from  time  to  time.  .  .  . 
There  is  controversy  over  the  authenticity 
of  some  parts  of  some  of  the  editions,  and 
there  are  some  people  who  do  not  believe 
that  any  of  it  is  tlie  inspired  or  revealed 
word  of  God;  yet  it  remains  that  civilized 
mankind  generally  accord  to  it  a  reverential 
regard,  while  all  who  study  its  sublime 
sentiments  and  consider  its  great  moral 
influence  must  admit  that  it  is,  from  anv 
point  of  view,  one  of  the  most  important 
of  books.  .  .  .  That  the  Bible,  or  any 
particular  edition,  has  been  adopted  by  one 
or  more  denominations  as  authentic,  or  by 
them  asserted  to  be  inspired,  cannot  make 
it  a  sectarian  book.  The  book  itself,  to  be 
sectarian,  must  show  that  it  teaches  the 
peculiar  dogmas  of  a  soot  as  such,  and  not 
alone  that  it  is  so  comprehensive  as  to  in- 
clude them  by  the  partial  interpretation  of 
its  adherents.  Nor  is  a  book  sectarian 
merely  because  it  was  edited  or  compiled 
bv  those  of  a  particular  sect.  It  is  not  the 
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authorship  nor  mechanical  composition  of 
the  book,  nor  the  use  of  it,  but  its  contents, 
that  give  it  its  character.  ...  If  the 
legislature  or  the  constitutional  convention 
had  intended  that  the  Bible  should  be  pro- 
scribed they  would  simply  have  said  so. 
The  word  *Bible'  is  shorter  and  better  under- 
stood than  the  word  'sectarian.'  It  is  not 
conceivable  that  if  it  had  been  intended  to 
exclude  the  Bible  from  public  schools,  that 
purpose  would  have  been  obscured  within 
the  controversial  word.  Nor  can  we  con- 
ceive that,  under  the  American  system  of 
providing  thorough  edu6ation  of  all  the 
youth,  to  fit  them  for  good  citizenship  in 
every  sense,  the  legislature  or  the  con- 
stitutional convention  could  have  intended 
to  exclude  from  their  course  of  instruction 
any  consideration  of  such  work,  whose  his- 
torical and  literary  value,  aside  from  its 
theological  aspects,  would  seem  to  entitle 
it  to  a  high  place  in  any  well-ordered  course 
of  general  instruction.  The  history  of  a 
religion,  including  it»  teachings  and  claim 
of  authority, — as,  for  exampje,  the  writings 
of  Confucius  or  Mahomet, — might  be  profit- 
ably studied;  Why  may  not  also  the  wis- 
dom of  Solomon  and  the  life  of  Christ?  If 
the  same  things  were  in  any  other  book 
than  the  Bible,  it  would  not  be  doubted 
that  it  was  within  the  discretion  of  the 
school  boards  and  teachers  whether  it  was 
expedient  to  include  them  in  the  common- 
school  course  of  study  without  violating 
the  impartiality  of  the  law  concerning  re- 
ligious beliefs." 

In  the  case  of  State  ex  rel.  Freeman  v. 
Scheve,  65  Neb.  853,  59  L.R.A.  927,  91  N. 
W.  846,  93  N.  W.  169,  each  of  the  several 
judges  of  the  supreme  court  of  Nebraska 
filed  an  opinion,  and  upon  a  petition  for 
a  rehearing  an  additional  opinion  was  filed. 
Mr.  Justice  Holcomb,  in  the  opinion  filed 
by  him,  said:  "The  Bible  itself  is  not  a 
sectarian  book,  and  it  is  an  erroneous  con- 
ception to  so  regard  it.  Altogether,  aside 
from  its  theological  aspects,  the  Bible  has 
a  historical  and  H,terary  value  surpassed 
by  no  secular  writings.  Its  moral  teach- 
ings and  precepts  are  of  the  purest  and 
higliest,  and  appeal  to  the  noblest  impulses 
of  mankind,  as  no  other  literary  produc- 
tion ever  has.  Can  anyone  succo-ssfully 
contend,  in  the  light  of  the  contemporaneous 
history  of  the  times,  that  the  constitutional 
framers,  and  the  people  who  adopted  that 
instrument,  intended  to  altogether  exclude 
the  Bible  from  the  schools?  .If  such  had 
beep  the  intention,  would  not  the  members 
of  the  convention  have  expressed  themselves 
in 'Such  language  as  could  not  be  misunder- 
stood? .  .  .  Tlie  provisions  of  the  Con- 
stitution on  the  subjei't  of  sectarian  instruc- 
tion  in   the  public   schools  should   be  con- 
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stnied  80  as  to  give  it  the  Bcope  and  effect 
intended  by  its  framers  and  the  people  who 
tdopied  it.  This  is  accomplished  by  firmly 
excluding  tbereform  all  forms  of  instruction 
calculated  to  establish  and  confirm  in  the 
minds  of  the  students  those  theological 
doctrines  and  beliefs  which  are  peculiar  to 
some  only  of  the  different  religious  sects. 
Further  than  this  we  are  not  warranted  in 
^ing." 

The  precise  questions  here  involved  do  not 
ippear  to  have  been  directly  passed  upon 
)y  this  court.  There  are  a  number  of  cases, 
lovever,  which  have  been  decided  by  this 
ourt  which  bear  upon  the  questions,  and 
i'hich  lead  to  the  conclusion  that  the  Bible 
i&y  be  read  in  the  public  schools  of  this 
tate,  and  that  the  reciting  of  the  Lord's 
^ayer  and  the  singing  of  sacred  hymns  by 
be  pupils  do  not  constitute  acts  of  worship 
r  make  the  school  a  place  of  public  wor- 
bip  in  a  constitutional  sense.  Nichols  v. 
cbool  Directors,  9.3  111.  61,  34  Am.  Rep. 
60;  McCormick  v.  Burt,  95  111.  63,  35  Am. 
jep.  163;  Millard  v.  Board  of  Education, 
21  111.  297,  10  N.  E.  669;  Cook  County  v. 
hicago  Industrial  School,  125  111.  540,  1 
.RA.  437,  18  N.  E.  138;  North  v.  Univer- 
ty  of  Illinois,  137  111.  296,  27  N.  E.  54.  In 
«  year  1879,  in  Nichols  v.  School  Direct- 
'8,  supra,  the  question  was  raised  as  to  the 
to^titutionality  of  a  statute  which  pro- 
ded  that  the  board  of  school  directors 
ight  permit  religious  meetings  and  Sun- 
ly  ichools  to  be  held  in  schoolhouses ;  and 
is  court,  speaking  by  Mr.  Justice  Shel- 
»n,  held  there  was  nothing  in  the  state 
mstitution  which  prohibited  a  school- 
•use.  with  the  consent  of  the  school  direct- 
8,  from  being  used  for  the  purpose  des- 
natiHl  by  the  statute.  He  said,  in  consid- 
10^  the  questions  involved  in  that  case, 
it  religion  and  religious  worship  had  not 
^n  »)  far  placed  under  the  ban  of  the 
nstitution  that  they  might  not  be  allowed 
Wome  the  recipients  of  any  incidental 
Detit,  because  it  flowed  from  public  bodies 
the  authorities  of  the  state.  The  sound- 
M  of  the  doctrine  announced  in  that  case 
I  never  been  questioned  until  now.  In 
'}ear  ISdO,  in  McCormick  v.  Burt,  supra, 
9  (^>urt.  speaking  through  Mr.  Justice 
>tt.  held  that  a  achool-teacher  and  a 
krd  of  education  were  not  liable  for 
^^i:*^  for  excluding  a  pupil  from  the 
^lie  echools  of  this  state  who  refused  to 
Qply  with  the  rule  which  provided  that 
'  teacher  should  read  a  chapter  from  the 
BjT  James*  version  of  the  Bible  as  an 
ming  exercise  each  morning,  and  that  the 
!)il»,  during  such  reading,  should  lay 
^  their  books  and  remain  quiet.  The 
"t  in  the  course  of  its  opinion,  said, 
^  rule  is  certainly   a   reasonable  one." 


In  1887,  in  Millard  v.  Board  of  Education 
supra,  the  court  held,  speaking  through 
Mr.  Justice  Craig,  that  there  was  nothing 
in  the  Constitution  of  this  state  to  prevent 
a  board  of  education  from  permitting,  as  an 
opening  exercise  of  the  school,  the  recital 
by  the  pupils  of  the  Angelus  Prayer.  And 
in  North  v.  University  of  Illinois,  supra, 
which  was  decided  in  1891,  this  court, 
speaking  through  Mr.  Justice  Wilkin,  held 
that  a  rule  of  the  state  university  requiring 
all  students  who  had  not  been  excused  to 
attend  chapel  exercises,  where  the  New  Tes- 
tament was  read,  the  Lord's  Prayer  recited, 
religious  hymns  sung,  and  religious  address- 
es delivered,  was  not  unreasonable,  and  that 
the  rule,  or  its  enforcement,  was  not  pro- 
hibited by  the  Constitution  of  this  state; 
and  it  may  be  remarked  of  this  case  that 
the  soundness  of  the  doctrine  announced 
has  never  been  questioned  until  now.  At 
the  time  all  these  cases  were  before  the 
court  and  under  consideration,  and  when 
decided,  Mr.  Justice  Schol field  and  Mr. 
Justice  Craig  were  members  of  this  court, 
both  of  whom  were  members  of  the  constitu- 
tional convention  which  framed  tlie  Consti- 
tution of  1870;  and  it  must  be  conceded 
they  were  both  able  and  painstaking  judges ; 
and  it  is  very  strange,  indeed,  if  the  state 
Constitution  which  they  assisted  in  fram- 
ing contained  provisions  which  excluded 
the  Bible  from  the  public  schools  of  this 
state  on  the  ground  it  was  a  sectarian 
book,  and  prohibited  the  reciting  of  the 
Lord's  Prayer  and  singing  the  religious 
hymns  in  the  public  schools,  because  they 
were  religious  exercises  and  made  the 
schoolhouse  a  place  of  public  worship,  that 
they  did  not  discover  that  fact,  but  that  the 
discovery  t!iat  the  reading  of  the  Bible,  the 
reciting  of  the  Ijord's  Prayer,  and  the  sing- 
ing of  religious  hymns  in  the  public  schools, 
were  unconstitutional,  was  left  to  a  later 
generation  of  judges.  In  Chicago  v.  Reeves, 
220  111.  274,  77  N.  E.  237,  in  considering 
the  validity  of  the  amendment  of  the  Con- 
stitution adopted  in  1904,  on  page  290,  H 
was  said:  ^'Judges  Craig  and  Scholfield 
were  both  members  of  the  constitutional 
convention  of  1870  and  were  members  of 
this  court  at  the  time  the  amendment  of 
1878  was  proposed  and  adopted,  and  Judge 
Craig  wrote  the  opinion  in  Moore  v.  People, 
106  111.  376,  and  Judge  Scholfield  that  in 
Wilson  V.  Sanitary  Dist.  133  111.  433,  27  N. 
E.  203,  construing  and  interpreting  that 
amendment,  and  it  can  hardly  be  presiuned 
that  either  of  these  painstaking  and  able 
men  was  not  familiar  with  §  2  of  article 
14  of  the  Constitution,  and  its  legal  effect, 
at  the  time  of  the  proposal  and  adoption 
of  said  amendment,  and  at  the  time  they 
prepared  opinions  in  those  cases." 
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We  think  the  great  weight  of  authority 
sustains  the  position  that  the  Bible,  or  any 
version  thereof,  may  be  read  in  the  public 
schools  of  this  state,  without  comment, 
without  violating  those  inhibitions  of  the 
Constitution  which  prohibit  the  giving  oif 
sectarian  religious  instruction  in  the  pub- 
lic schools.  The  opinion  of  the  supreme 
court  of  Wisconsin  which  holds  only  por- 
tions of  the  Bible  may  be  read  in  the  pub- 
lic schools  was  repudiated  by  this  court  in 
North  T.  University  of  Illinois,  supra. 

We  will  next  consider  the  question 
whether  said  school,  by  reason  of  the  exer- 
cises hereinbefore  referred  to  being  con- 
ducted therein,  converted  the  school  into 
a  place  of  worship  which  the  relators*  chil- 
dren were  required  to  attend,  and  the  relat- 
ors who  were  taxpayers  were  required  to 
support.  This  question  has  been  passed 
upon  adversely  to  the  contention  of  the 
relators  in  the  cases  above  cited  from  the 
supreme  courts  of  the  states  of  Kentucky 
and  Tennessee,  and  in  Moore  v.  Monroe,  64 
Iowa,  367,  52  Am.  Rep.  444,  20  N.  W.  476, 
and  in  Nichols  v.  School  Directors,  supra. 
In  the  Kentucky  and  Texas  cases,  by  way  of 
illustration,  the  practice  of  opening  the 
sessions  of  legislative  assemblies  by  prayer 
was  referred  to,  and  it  was  said  similar 
exercises  in  schools  no  more  made  it  a  place 
of  worship,  within  the  meaning  of  the  Con- 
stitution, than  it  made  legislative  halls 
places  of  worship.  In  the  Nichols  Case 
it  was  sought  to  enjoin  the  directors  from 
allowing  the  schoolhouse  to  be  used  by  any 
society  or  organization  for  the  purpose  of 
holding  therein  religious  meetings.  The  bill 
alleged  that  the  directors  had  given  per- 
mission to  different  church  organizations  to 
hold  religious  services  in  the  schoolhouse, 
and  that  under  this  permission  some  of  the 
church  organizations  intended  holding  stat- 
ed meetings  therein.  The  bill  alleged  that 
the  complainant  was  a  taxpayer  in  the 
school  district;  that  he  objected  to  the 
action  of  the  directors,  and  that,  by  such 
action  of  the  school  directors,  he  was  com- 
pelled to  aid  in  iurnishing  a  house  of  wor- 
ship, contrary  to  the  law  of  the  land.  The 
circuit  court  sustained  a  demurrer  to  the 
bill,  and  this  court  affirmed  its  decision, 
holding  that  such  use  of  the  schoolhouse 
as  was  proposed  was  not  in  violation  of 
§  3  of  article  2  of  the  Constitution,  or  of 
any  other  provision  of  the  Constitution. 

It  is  urged,  however,  that  the  children  of 
relators  were  required  to  bow  their  heads 
and  assume  a  devotional  attitude  during  the 
reading  of  the  Bible  and  the  recitation  of 
the  Lord's  Prayer  and  the  singing  of  sacred 
hymns.  This  is  true  in  part;  but  the  peti- 
tion does  not  allege  the  relators*  children 
were  required  to  participate  in  the  reci- 
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tation  of  the  Lord's  Prayer  or  in  the  sing- 
ing of  said  sacred  hymns.  At  most,  ac- 
cording to  the  averments  of  the  petition,  the 
children  of  relators  were  required  to  remain 
quiet  during  the  exercises;  and  the  fact 
that  they  were  required  to  bow  their  heads 
and  fold  their  hands  during  the  exercises 
did  not  convert  the  school  into  a  place  of 
worship.  In  Spiller  v.  Woburn,  12  Allen, 
127,  during  the  exercises  the  pupils  were 
required  to  bow  their  heads.  The  court 
said  the  regulation  "did  not  prescribe  an 
act  which  was  necessarily  one  of  devotion 
or  religious  ceremony.  It  went  no  further 
than  to  require  the  observance  of  quiet 
and  decorum  during  the  religious  service 
with  which  the  school  was  opened.  It  did 
not  compel  a  pupil  to  join  in  the  prayer, 
but  only  to  assume  an  attitude  which  was 
calculated  to  prevent  interruption  by  avoid- 
ing all  communication  with  others  during 
the  service." 

It  is  also  said  that  some  of  the  children 
in  the  school  were  asked  to  explain  certain 
passages  of  the  Bible  which  were  read.  It 
does  not  appear  from  the  petition  what  the 
passages  were  which  were  required  to  be 
explained,  what  the  explanation  was,  or 
that  the  children  of  relators  were  ever  called 
upon  by  the  teacher  to  make  such  explana- 
tion. We  think,  therefore,  that  the  fact 
that  some  of  the  children  in  the  school  were 
required  to  explain  the  meaning  of  certain 
passages  of  Scripture  which  were  read  in 
their  presence  did  not  convert  the  school 
into  a  place  of  worship. 

Our  conclusion  is  that  the  exercises  which 
were  conducted  in  said  bchool  did  not  con- 
vert the  school  into  a  place  of  worship 
which  the  relators'  children  were  required 
to  attend  or  the  relators,  who  were  taxpay- 
ers, were  required  to  support. 

The  questions  involved  in  the  last  propo- 
sition are  not  as  vital  to  a  decision  of  this 
case  as  the  main  question  involved  in  the 
first  proposition,  viz.,  Is  the  reading  of  the 
Bible,  or  any  translation  thereof,  in  the 
public  schools  of  this  state,  without  com- 
ment, sectarian  religious  instruction? — 
which  question  is  the  principal  one  discussed 
in  the  briefs,  and  was  undoubtedly  con- 
sidered by  the  parties  as  the  pivotal  ques- 
tion in  the  case,  and  the  other  questions 
were  only  thrown  in  as  makeweights.  In 
holding  that  the  Bible,  or  any  of  its  trans- 
lations, may  be  read  in  the  public  schools  of 
the  state  without  comment,  and  that  when 
so  read  the  reading  thereof  is  not  sectarian 
religious  instruction,  and  does  not  convert 
the  school  where  it  is  read  into  a  place  of. 
worship,  it  must  not  be  thought  that  we 
would  have  this  court  assume  the  power  Uf 
determine  whether  the  Bible,  or  any  trans** 
lation  thereof,  shall  or  shall  not  be  rea((  ia^ 
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the  public  schools  of  the  state.  That  power 
is  vested  in  other  hands.  Nor  must  it  be 
thought  that  we  would  have  this  court  as- 
sume to  determine  which  one  of  the  several 
translations  referred  to  is  the  correct  trans- 
lation of  the  Bible,  or  that  all  of  said  trans- 
lations are  not  correct,  or  to  determine 
which  translation,  if  any,  shall  be  read  in 
the  public  schools,  or  which  one  of  the 
many  sects  or  denominations  into  which 
the  believers  of  the  Bible  have  divided, 
teaches,  as  a  part  of  its  creed  or  church  doc- 
trine, the  correct  interpretation  of  the  Bible. 
With  those  questionjs,  or  any  of  them,  this 
.court  is  not,  in  the  decision  of  this  case, 
concerned.  All  we  would  have  the  court 
decide  is  that  the  Constitution  of  this 
state  does  not  prohibit  the  reading  of  the 
Bible,  or  any  of  its  translations,  in  the 
public  schools,  and  that  the  exercises  as 
carried  on  in  the  schools  in  question  did 
not  make  them  a  place  of  worship. 

Section  1  of  article  8  of  the  Constitution 
of  1870  provides:  "The  general  assembly 
shall  provide  a  thorough  and  efficient  sys- 
tem of  free  schools,  whereby  all  children 
of  this  state  may  receive  a  good  common- 
school  education."  In  pursuance  of  this 
constitutional  provision,  legislation  has 
been  passed  by  the  general  assembly  where- 
by an  elaborate  free  school  system  has  been 
established  in  this  state,  and  the  manage- 
ment and. control  of  the  public  schools  of  the 
state  have  been  placed  by  such  legislation 
in  the  hands  of  boards  of  school  directors 
and  boards  of  education,  the  members  of 
which  boards  are  elected  by  the  people.  The 
powers  of  such  boards  are  very  broad,  and 
the  determination  of  the  questions  whether 
or  not  the  Bible,  or  any  of  the  translations 
thereof,  and,  if  any,  which  one,  shall  be 
read  in  the  public  schools,  rests  primarily 
with  those  boards,  and  their  determination 
of  those  questions  cannot  be  reviewed  or 
controlled  by  the  courts. 

In  McCormick  v.  Burt,  95  111.  263,  36 
Am.  Rep.  163,  Edward  McCormick  brought 
an  action  on  the  case  against  Cora  Burt  and 
the  directors  of  the  school  she  was  teach- 
ing, to  recover  damages  on  account  of  his 
suspension,  by  the  board  of  directors,  from 
the  benefits  of  the  school,  for  the  nonobserv- 
ance  of  a  rule  adopted  by  them  for  the  gov- 
ernment of  the  school.  The  substance  of 
the  rule  adopted  was,  the  teacher  might 
read,  as  an  opening  exercise,  every  morning, 
not  occupying  more  than  fifteen  minutes, 
a  chapter  from  the  King  James'  transla- 
tion of  the  Bible.  No  one  was  required  to 
be  present  at  or  participate  in  such  exer- 
cise unless  he  chose  to  do  so,  and  while 
sjich  exercise  was  being  conducted  every 
pupil  was  required  to  lay  aside  his  books 
tod  remain  quiet.  The  plaintiff  was  a 
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Catholic,  and  for  the  nonobservance  of  the 
rule,  which  it  was  alleged  was  void  as  an 
interference  with  the  religious  convictions 
of  plaintiff  and  his  father,  the  plaintiff  was 
expelled.  A  demurrer  was  sustained  to  the 
declaration,  and  this  court,  in  affirming  the 
judgment  of  the  lower  court,  after  referring 
to  the  powers  conferred  upon  the  board  of 
school  directors,  on  page  265,  said:  "In 
the  performance  of  the  duties  imposed  by 
law  upon  school  directors,  they  must  exer- 
cise judgment  and  discretion.  What  rules 
and  regulations  will  best  promote  the  inter- 
ests of  the  school  under  their  immediate 
control,  and  what  branches  shall  be  taught 
and  what  text-books  shall  be  used,  are  mat- 
ters left  to  the  determination  of  the  direct- 
ors, and  must  be  settled  by  them  from  the 
best  lights  they  can  obtain  from  any  source, 
keeping  always  in  view  the  highest  good  of 
the  whole  school." 

In  Board  of  Education  v.  Minor,  23  Ohio 
St.  211,  13  Am.  Rep.  233,  the  board  of  edu- 
cation of  the  city  of  Cincinnati  adopted  a 
rule  prohibiting  the  reading  of  the  Bible  in 
the  public  schools  of  that  city,  and  the 
plaintiffs,  who  were  taxpayers,  filed  a  bill 
to  enjoin  the  board  of  education  from  en- 
forcing said  rule.  The  nisi  prius  court  gave 
judgment  for  the  plaintiffs,  and  perpetu- 
ally enjoined  the  enforcement  of  the  rule. 
The  judgment  of  the  lower  court  was  re- 
versed by  the  supreme  court  on  the  ground 
that  the  legislature  of  the  state  had  placed 
the  management  of  the  public  schools  under 
the  exclusive  control  of  directors,  trustees, 
and  board?  of  education,  and  the  courts 
had  no  rightful  authority  to  interfere  with 
the  management  and  control  of  the  public 
schools  of  said  state. 

In  Donahoe  v.  Richards,  38  Me.  379,  01 
Am.  Dec.  256,  the  plaintiff  brought  an 
action  to  recover  damages  for  expelling 
him  from  the  district  school  in  the  town  of 
Ellsworth  for  having  refused  to  read  from 
the  Protestant  revision  of  the  English  Bible, 
which  the  school  committee  had  regularly 
prescribed  to  be  used  as  a  reading  book  in 
the  public  schools  of  said  town.  The  court 
said:  "The  right  to  prescribe  the  general 
course  of  instruction  and  to  direct  what 
books  shall  be  used  must  exist  somewhere. 
The  legislature  have  seen  fit  to  repose  the 
authority  to  determine  this  in  the  several 
superintending  school  committees.  They 
may,  therefore,  rightly  exercise  it.  .  .  . 
The  power  of  selection  is  general  and  unlim- 
ited. It  is  vested  in  the  committee  of  each 
town.  It  waft  neither  expected  nor  intended 
that  there  should  be  entire  uniformity  in  the 
course  of  instruction  or  in  the  books  to  be 
used  in  the  several. towns  in  the  state.  The 
very  distribution  of  power  manifestly  shows 
that  no  such  intention  could  have  existed. 
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The  manner  of  its  exercise  must  depend 
upon  the  judgment,  discretion,  and  intelli- 
gence of  the  different  committees.  The 
actual  selection  at  any  given  time  and  place 
depends  upon  the  views  and  opinions  of 
those  upon  whom  the  law  devolves  this  duty. 
The  power  of  ultimate  decision  must  rest 
somewhere.  No  right  of  appeal  is  granted. 
No  power  of  revision  is  conferred  upon  any 
other  tribunal.  Because  the  right  of  selec- 
tion may  be  injudiciously  or  unwisely  exer- 
cised, it  by  no  means  follows  that  it  does 
not  exist.  This  court  cannot  make  an  af- 
firmative rule  as  to  what  books  shall  be 
selected,  nor  a  negative  rule  prescribing 
what  shall  not  be  used,  if  the  right  of  selec- 
tion be  exercised  in  conformitv  with  exist- 
ing  statutes  and  the  Constitution." 

We  are  unable  to  discover  anv  natural 
or  logical  connection  between  the  questions 
before  the  court,  of  the  construction  of  our 
Constitution  and  the  sorrows  of  the  Quakers 
and  Roger  Williams,  or  the  illiberal  views 
and  practices  of  the  Puritans,  in  England, 
or  the  Cavaliers,  in  Virginia.  Those  things 
lend  no  aid  to  the  determination  of  the 
question  whether  the  reading  of  the  Bible 
in  the  public  schools,  without  comment,  is 
sectarian  instruction.  Those  matters  have 
no  more  relation  to  the  controversy  in  this 
case,  than  the  inability  of  the  court  to  de- 
cide the  sectarian  controversy  between  the 
different  branches  of  the  Presbyterian 
Church.  That  controversy  between  two 
organized  religious  bodies  related  to  sec- 
tarian doctrine,  and  if  the  decision  has  any 
application  to  this  case,  the  logical  conclu- 
sion would  be  that  we  could  not  determine 
whether  the  reading  of  the  Bible  is  secta- 
rian instruction  or  not.  In  that  case,  as  in 
all  other  sectarian  controversies,  each  party 
disputed  the  proposition  that  the  Bible  con- 
tained the  teachings  of  the  other  sect,  and 
insisted  that  the  sectarian  beliefs  arose 
not  from  what  was  contained  in  the  Bible, 
but  from  what  the  other  sect  read  into  it. 
In  fact,  sectarian  differences  are  rapidly  dis- 
appearing from  the  religious  world,  and  the 
growing  general  understanding  is  that  the 
Bible  does  not  teach  sectarian  doctrine.  To 
hold  that  the  Bible  cannot  be  read  in  the 
public  schools  requires  a  judicial  determi- 
nation, that  it  teaches  the  doctrine  of  some 
sect,  and  if  that  is  so  we  ought  to  be  able 
to  say  what  sect. 

It  is  said  in  the  majority  opinion  that  a 
child  cannot  hear  the  Scriptures  read  in  the 
public  schools  without  being  instructed  as  to 
the  Divinity  of  Jesus  Christ,  which  would  be 
an  affront  to  a  large  and  intelligent  reli- 
gious denomination  whose  members  do  not 
admit  that  it  teaches  such  a  doctrine,  and 
the  same  may  be  said  of  the  other  sectarian 
beliefs  mentioned  in  the  opinion.  Free- 
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thinkers  and  atheists  do  not  constitute  a 
sect  which  is  an  organized  religious  body, 
and  the  prohibition  against  sectarian  in- 
struction, which  relates  only  ti»  the  teach- 
ing of  the  doctrine  of  a  particular  sect,  has 
no  application  to  them.  The  Constitution 
is  not  directed  against  the  Bible,  but  applies 
equally  to  all  forms  and  phases  of  religious 
beliefs.  If  the  Bible  is  to  be  excluded  be- 
cause it  pertains  to  a  religion  and  a  future 
state,  heathen  mythology  must  go  with  it. 
Moral  philosophy  must  be  discarded  because 
it  reasons  of  God  and  immortality,  and  all 
literature  which  mentions  a  Supreme  Be- 
ing, or  intimates  any  obligations  to  Him, 
must  be  excluded.  We  cannot  conceive  that 
the  framers  of  the  Constitution,  or  the  peo- 
ple, intended  that  the  best  and  most  inspir- 
ing literature,  history,  and  science  should 
be  excluded  from  the  public  schools,  so  that 
nothing  sliould  be  left  except  that  which 
has  been  sterilized,  so  as  not  to  interfere 
with  the  beliefs  or  offend  the  sensibilities 
of  atheists. 

The  majority  opinion  seems  to  proceed 
upon  the  theory  that  the  people  cannot  be 
trusted  to  determine,  through  their  consti- 
tutionally elected  school  officers,  the  ques- 
tion whether  the  Bible  shall  be  read  in  the 
public  schools  of  the  state,  for  fear  that 
where  Protestants  are  in  the  majority  the 
King  James'  version  will  be  read,  and  where 
the  Catholics  are  in  the  majority  tl^e  Douay 
version  will  be  read,  and  that  by  leaving  the 
question  to  the  determination  of  the  school 
boards  (where  it  has  heretofore  rested)  "a 
religious  contest  may  be  expected  at  each 
election  of  a  school  director."  The  principle 
which  lies  at  the  basis  of  our  government  is 
that  majorities  must  control  in  the  deter- 
mination of  all  questions  which  affect  the 
public,  and  that  principle  applies  here  as 
it  does  in  the  decision  of  all  public  ques- 
tions. The  state  of  Illinois,  is  a  Christian 
state.  Its  people,  as  a  people,  are  a  Bible- 
reading  people,  and  its  citizens  who  are 
students  of  and  believers  of  the  Bible  are 
not  all  found  in  the  churches.  We  are  of 
the  opinion  the  decisions  of  the  question 
whether  the  Bible  shall  be  read  in  the  pub- 
lic schools  should  be  left  where  it  has  rest- 
ed from  the  foundation  of  the  state  and 
through  its  entire  history, — i.  c,  with  the 
local  school  boards, — and  this  court,  with 
a  view  to  foreclose  the  people  by  its  de- 
cision upon  the  question  whether  they  desire 
to  have  the  Bible  read  in  the  public  schools, 
should  not  read  into  our  state  Constitution, 
as  the  majority  opinion  does,  a  provision 
excluding  the  Bible  and  all  its  translations 
from  the  public  schools,  and  that  especially 
should  this  be  true  in  view  of  the  well- 
known  historical  fact  that  the  framers  of 
the  Constitution  of  1870  expressly  refused 
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to  incorporate  into  the  Constitution  a  pro- 
vision excluding  the  Bible  from  the  public 
schools  when  that  provision  was  offered  in 
that  convention,  and  declared  by  its  action 
in  declining  to  incorporate  into  the  Con- 
stitution such  provision,  in  the  view  of  the 
members  of  that  convention,  the  question 
w^hether  the  Bible  should  be  read  in  the 
public  schools  should  rest  with  the  several 
school  boards  of  the  state,  where  it  had  rest- 
ed under  the  Constitutions  of  1818  and 
1848.  While  it  is  true  this  court  may 
construe  the  Constitution,  it  has  not  the 
power,  and  It  should  not,  under  a  pretext 
to  construe  the  Constitution,  amend  it,  cer- 
tainly not  in  a  case  like  this,  where  the 
effect  of  the  amendment  will  be  to  deprive 
many  thousands  of  children  living  in  this 
stat$  of  any  knowledge  of  the  principles 
taught  in  the  Bible,  as  the  Bible  is  not 
taught  in  all  the  homes  of  the  state,  and 
the  only  knowledge  which  a  large  number 
of  children  in  this  state  will  ever  gain  of 
the  Bible  must  be  through  the  public 
schools,  and  if  they  do  not  get  such  knowl- 
edge there  it  will  be  lost  to  them  entirely. 
We  therefore  most  respectfully  dissent  from 
the  majority  opinion,  and  earnestly  protest 
against  a  result  which  excludes  the  Bible 
from  the  public  schools  of  the  state. 


IOWA  SUPREME  COURT. 

STATE   OF   IOWA 

V. 

FRANK  DYER,  Appt. 
(—  Iowa,  — ,  124  N.  W.  629.) 

Indictment  —  mnrclor  —  first  dcj<ree. 

1.  Murder  in  the  first  degree  is  charged 
by  an  indictment  alleging  that  accused  did, 
with  intent  to  kill  and  murder,  wrongfully, 
deliberately,  and  premeditatedly,  and  with 
malice  aforethought,  shoot  a  bullet  from  a 
revolver  into  the  body  of  accused,  and  that 
death  resulted  therefrom. 

Evidence  —  dying   declarations. 

2.  Declarations  by  one  in  articulo  mortis 
who  believes  that  he  is  mortally  wounded 
are  admissible  in  evidence. 

Appeal  —  rejected  evidence  —  subse- 
quent testimony. 

3.  A    judgment    cannot   be    reversed    be- 

Note.  —  See  note  to  State  v.  Gardner. 
2  L.R.A.(N.S.)  49,  on  "retreat  to  the  wall" 
in  homicide;  and  particularly  cases  cited 
at  pages  75,  76,  of  that  note,  on  the  ques- 
tion what  constitutes  the  dwelling  or 
castle  for  the  purposes  of  the  rule  with 
respect  to  the  duty  to  retreat.  See  also 
note  to  State  v.  Beckner,  3  L.R.A.(N.S.) 
635,  on  standpoint  of  determination  as  to 
danger  and  necessity  to  kill  in  self-defense. 
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cause  of  refusal  to  permit  a  witness  to 
answer  a  question,  if  he  afterwards  testi- 
fies fully  with  respect  to  the  matter. 

Homicide   —    self-defense   —   Justlflca- 
tlon. 

4.  One  cannot  excuse  the  taking  of  life, 
on  the  ground  of  self-defense,  unless  it  was, 
or  reasonably  appeared  to  be,  the  only  means 
of  saving  his  own  life,  or  preventing  great 
bodily  injury. 

Same  —  retreat  —  roomer   In   building. 

5.  A  roomer  in  a  house  cannot  when  at- 
tacked by  its  owner,  in  the  building,  out  of 
his  own  room,  take  life,  without  retreating, 
on  the  theory  that  he  is  in  his  own  habita- 
tion. 

Trial    —    instructions    —    homicide    — 
lesser  degrees  of  crime. 

6.  The  court  is  not  bound,  in  a  prosecu- 
tion for  homicide,  to  submit  to  the  jury  the 
question  of  guilt  of  some  degree  of  the 
offense  lower  than  that  of  which  the  evi- 
dence shows  him  to  be  guilty,  if  he  is  cul- 
pable at  all. 

Homicide   —   self-defense   —   drunken 
adversary  —  question  for  Jury. 

7.  The  court  cannot  sav  as  matter  of  law 
that  one  who  shobts  another  person  who, 
while  very  drunk,  is  attempting  to  attack 
him  with  a  knife,  acts  in  self-defense,  if 
it  might  be  found  that  he  could  easily 
have  avoided  the  assault. 

(February  8,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Monona  Coun- 
ty convicting  him  of  manslaughter.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sullivan  &  Grlflln,  B.  F.  Ro88, 
and  E.  L.  Conlln  for  appellant. 

Messrs.  H.  W.  Byers,  Attorney  General 
and  Charles  W.  Lyon,  for  the  State: 

The  indictment  is  in  proper  form  to 
charge  murder*  in  the  first  d^^^'-ee. 

1  McClain,  Crim.  Law,  p.  367. 

The  condition  of  mind  on  the  part  of  the 
deceased  necessary  to  render  a  declaration 
admissible  as  a  dying  declaration  may  be 
shown  by  proof  of  the  evident  danger  or  con- 
duct of  the  person  making  tlie  declaration, 
or  other  circumstances,  such  as  the  nature 
of  the  wound  or  sickness. 

State  v.  Gillick,  7  Iowa,  287;  State  v. 
Nash,  7  Iowa,  347 ;  State  v.  Leeper,  70  Iowa, 
748,  30  N.  W.  501;  State  v.  Kuhn,  117 
Iowa,  216,  90  N.  W.  733;  State  v.  Murdy, 
81  Iowa,  003,  47  N.  W.  867. 

It  is  not  necessary  to  show  that,  at  the 
time  the  declarations  were  made,  deceased 
was  under  the  apprehension  of  immediate 
dissolution  or  that  he  was  in  articulo  mor- 
tis. 

State  V.  Nash,  supra. 

It  is  sufficient  if  it  appear  that  the  dec- 
larations of  deceased  were  made  at  a  time 
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when  he  was  in  fact  in  exiremU  and  under 
the  belief  of  impending  dissolution. 

State  V.  Dennis,  119  Iowa,  688,  94  N.  W. 
235. 

The  killing  of  an  assailant  is  excusable 
on  the  ground  of  self-defense  only  when  it 
is,  or  reasonably  appears  to  be,  the  only 
means  of  saving  one's  own  life  or  prevent- 
ing great  bodily  injury. 

State  V.  Jones,  89  Iowa,  182,  56  N.  W. 
427;  State  v.  Warner,  100  Iowa,  260,  69 
N.  W.  646;  State  v.  Bone,  114  Iowa,  537, 
87  N.  W.  507;  State  v.  Bennett,  128  Iowa, 
713,  105  N.  W.  324,  6  A.  &  E.  Ann.  Cas. 
997;  State  v.  Rutledge,  135  Iowa,  581,  113 
N.  W.  461;  Wharton,  Homicide,  3d  ed.  p. 
358. 

Where,  in  a  prosecution  for  murder,  it  is 
admitted  that  the  defendant,  by  violence, 
caused  the  death  of  the  deceased  and  claimed 
that  his  act  was  done  in  self-defense,  and 
was  not  unlawful,  it  is  not  error  to  in- 
struct the  jury  that  they  should  convict 
the  defendant  of  murder  or  manslaughter, 
or  acquit  him.  In  such  cases  it  is  not  nec- 
essary to  instruct  the  jury  as  to  offenses 
lower  than  manslaughter  which  may  be 
included  in  the  crime  of  murder  charged 
in  the  indictment. 

State  V.  Perigo,  80  Iowa,  37,  45  N.  W. 
399;  State  v.  Munchrath,  78  Iowa,  208,  43 
N.  W.  211;  State  v.  Mahan,  68  Iowa,  304, 
20  N.  W.  449,  27  N.  W.  249;  State  v. 
Walker,  133  Iowa,  489,  110  N.  W.  925. 

Deemer,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

That  defendant  shot  one  E.  C.  Kirk,  and 
inflicted  a  wound  from  which  he  almost  im- 
mediately died,  is  practically  admitted.  De- 
fendant relied  largely  upon  the  defense  of 
self-defense.  This  defense  was  submitted 
to  the  jury,  but  without  avail.  For  a  re- 
versal many  propositions  are  relied  upon, 
which  we  shall  consider  in  the  order  pre- 
sented by  the  briefs. 

It  is  first  insisted  that  the  trial  court  was 
in  error  in  submitting  the  crime  of  mur- 
der in  the  first  degree,  for  the  reason  that 
the  indictment  does  not  charge  that  degree 
of  homicide.  To  meet  this  proposition  it 
will  not  be  necessary  to  do  more  than  set 
forth  the  charging  part  of  the  presentment. 
It  reads  as  follows :  "For  that  the  said  Frank 
Dyer  then  and  there,  and  in  and  upon  the 
body  of  one  E.  C.  Kirk,  wilfully,  felonious- 
ly, deliberately,  premeditatedly,  and  with 
malice  aforethought,  did  commit  an  assault 
with  a  deadly  weapon,  to  wit,  a  revolver, 
then  and  there  loaded  with  powder  and  ball, 
the  particular  description  of  said  revolver 
being  to  this  grand  jury  unknown,  and  said 
revolver  being  then  and  there  held  in  the 
hands  of  the  nnid  Frank  Dyer,  and  then  and 
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there  the  said  Frank  Dyer  did,  with  a  spe- 
cific intent  to  kill  and  murder  the  said  £. 
C.  Kirk,  wilfully,,  feloniously,  deliberately, 
premeditatedly,     and    with    malice    afore- 
thought, shoot  off  and  discharge  the  con- 
tents  of   said   deadly   weapon   at,  againat, 
and  into  the  body  of  the  said  E.  C.  Kirk, 
thereby  wrongfully,  wilfully,  felonioualT,  de- 
liberately, premeditatedly,  and  with  msliee 
aforethought,  and  with  the  specific  intent 
aforesaid,   inflicting  upon  the  body  of  the 
said  E.  C.  Kirk  a  mortal  wound,  of  which 
mortal  wound  the  said  E.  C.  Kirk  did,  ob 
or  about  the  3d  day  of  March,  A.  D.  1909, 
die."    That  this  charges  murder  in  the  tim 
degree,  see  cases  cited  in  1  McClain,  Grim. 
Law,  p.  367.     It  not  only  charges  that  tbe 
shooting  was  with  the  specific  intent  to  kill, 
but  also  that  it  was  done  wrongfully,  de 
liberately,    premeditatedly,    and    with   the 
specific  intent  to  kill  and  murder.    This  is 
sufficient.    State  v.  Townsend,  66  Iowa,  741, 
24  N.  W.  535;   Stat«  ▼.  Stanley,  33  Io«, 
526.     The  cases  relied  upon  for  appellant 
are  not  in  point.     In  State  v.  Andrews,  84 
Iowa,  88,  50  N.  W.  549,  there  was  no  al- 
legation that  the   killing  was  done  deh1>- 
erately,    premeditatedly,    and   with   malice 
aforethought,  and  the  same  defect  appean 
in  the  indictment  in  State  v.  Linhoff,  121 
Iowa,  632,  97  N.  W.  77.    Here  both  the  is- 
sault  and  the  killing  are  alleged  to  have 
been  done  with  the  intent  to  kill  and  mur- 
der. 

2.  The  state  was  permitted,  o^er  defend- 
ant's objections,  to  introduce  what  were  said 
to  be  the  dying  declarations  of  Kirk.  It  is 
said  that  no  proper  foundation  was  laid  for 
this  testimony.  It  sufficiently  appears  that, 
when  these  declarations  were  made,  de- 
ceased was  in  articulo  mortis.  He  then  be- 
lieved that  he  had  been  mortally  wounde«i. 
had  been  told  by  his  physician  that  he 
could  not  recover,  and  was  in  fact  in  ex- 
tremis, under  the  rule  announced  in  State  v. 
Murdy,  81  Iowa,  603,  47  N.  W.  867;  State 
V.  Kuhn,  117  Iowa,  216,  90  N.  W.  733;  Sute 
v.  Dennis,  119  Iowa,  688,  94  N.  W.  235, 
and  other  like  cases. 

3.  Complaint  is  made  of  the  court*s  re> 
fusal  to  permit  defendant  to  testify  as  to 
why  he  thought  the  bullet  which  be  shct 
ranged  upward.  As  he  afterward  testifie-i 
to  this  matter  without  objection,  no  preju- 
dice resulted  from  the  ruling  on  a  previous 
question,  even  if  it  were  erroneous. 

4.  The  ninth  instruction  given  by  the 
trial  court  is  complained  of.  It  reads  aa 
follows:  "In  determining  whether  or  not  the 
shot  was  fired  without  legal  excuse  or  ju^- 
tiflcation,  you  are  instructed  that  the  de- 
fendant admits  the  killing  of  E.  C.  Kirk 
And  his  claim  is  that  in  what  he  did  he  wa: 
acting  in    self-defense.     You   are    instruct 
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ed,  in  relation  to  this  claim  of  the  defend-  | 
ant,  that  where  one  is  assaulted  by  another 
person  in  such  a  manner  as  to  induce  the 
person  assaulted  to  reasonably  believe  that 
he  is  at  the  time  in  actual  danger  of  losing 
his  life,  or  of  suffering  great  bodily  harm, 
he  is  justified  in  defending  himself,  al- 
though the  danger  be  not  real,  but  only  ap- 
parent, and  he  may  use  such  force  and 
means  to  defend  himself  as  may,  in  good 
faith,  appear  necessary  to  him  as  an  ordi- 
narily prudent  and  courageous  man,  under 
all  the  circumstances  at  the  time  surround- 
ing him.  And  he  is  not  bound  to  draw  nice 
calculations  from  appearances.  All  that  is 
required  of  him  is  that  he  shall  act  from 
reasonable  and  honest  convictions  as  to  his 
danger,  although  mistaken  as  to  the  extent 
of  said  danger.  But  before  one  is  justified 
in  taking  life  in  self-defense,  it  must  be, 
or  it  must  reasonably  appear  to  be,  the 
only  means  of  saving  one's  own  life,  or  of 
preventing  great  bodily  injury.  If  it  is 
evident  to  tlie  assaulted  that  the  danger 
which  appears  to  be  imminent  can  be  avoid- 
ed in  any  other  way,  as  by  retreating  from 
the  conflict,  the  taking  of  the  life  of  the 
assailant  is  not  excusable.  And  if  vou  shall 
find  from  the  evidence  in  this  case  that,  just 
before  the  defendant  killed  E.  C.  Kirk,  he 
had  been  unlawfully  assaulted  by  the  said 
£.  C.  Kirk,  and  that  from  the  character  of 
said  assault  and  the  weapon  used  he  had 
reason,  as  an  ordinarily  prudent  and  cour- 
ageous man,  to  believe,  and  did  in  good 
faith  and  honestly  believe,  that  he  was  in 
danger  of  being  killed  or  sulFering  great 
bodily  injury,  and  that  the  parties  were  so 
situated  that  he  could  not  have  retreated,  or 
that  he  could  not  reasonably  have  expected 
to  have  preserved  his  life  or  protect  him- 
self from  injury  by  retreating, — then  and 
in  that  case  he  was  justified  in  using  such 
force  and  such  means  to  protect  his  life 
and  person  as  may,  in  good  faith,  then  have 
appeared  necessary  to  him  as  an  ordinarily 
prudent  and  courageous  man,  under  all  the 
circumstances  tlien  surrounding  him,  even 
to  the  taking  of  life.  And  if  you  shall  find 
that  he  did  not  use  greater  force  or  more 
hazardous  means  to  protect  his  life  and 
person  than  really  appeared  to  him  neces- 
sary, as  an  ordinarily  prudent  and  coura- 
geous man,  under  the  circumstances  in  which 
he  was  then  placed,  including  the  nature 
and  manner  of  the  assault,  then  and  in  that 
case  the  killing  was  not  unlawful,  and  you 
should  return  a  verdict  of  not  guilty.  But 
if  you  find  that  he  did  u^e  greater  force  or 
more  hazardous  means  than  appeared  nec- 
essary to  protect  himself  from  great  bodily 
harm,  as  an  ordinarily  prudent  and  coura- 
geous man,  under  the  circumstances  in  which 
he  was  then  placed,  including  the  nature 


and  manner  of  the  assault,  you  cannot  ac- 
quit him  on  the  ground  of  self-defense.  And, 
in  determining  whether  or  not  the  defend- 
ant in  doing  what  he  did  acted  in  self-de- 
fense, you  will  remember  that  the  burden  of 
proof  is  upon  the  state  to  prove,  beyond  a 
reasonable  doubt,  that  in  d^ing  what  he  did 
he  was  not  acting  in  self-defense.  If,  after 
considering  all  the  evidence  introduced  in 
this  case,  a  reasonable  doubt  arises  in  your 
minds  as  to  whether  or  not  the  defendant, 
in  doing  what  he  did,  was  acting  in  self- 
defense,  then  the  state  has  not  proved  the 
defendant  guilty  beyond  a  reasonable  doubt. 
'A  great  bodily  injury,'  as  used  in  these  in- 
structions, means  a  more  serious  bodily  in- 
jury tlian  results  from  an  ordinary  bat- 
tery." 

The  chief  complaint  made  of  this  is  that 
it  imposed  upon  defendant  the  duty  of  re- 
treat. This  is  said  to  be  error  for  two  rea- 
sons: First,  because  one  assaulted  is  not 
bound  to  retreat,  but  may  repel  force  with 
force;  and,  second,  because  one  in  his  own 
habitation  is  not  bound  to  retreat  under  any 
circumstances.  State  v.  Gocring,  106  Iowa, 
636,  77  N.  W.  327,  11  Am.  Crim.  Rep.  140; 
State  V.  Evenson,  122  Iowa,  88,  64  L.R.A. 
77,  97  N.  W.  979;  Young  v.  State,  74  Neb. 
346,  2  L.R.A.(N.S.)  66,  104  N.  W.  867,  are 
relied  upon.  None  of  these  cases  are  in 
point.  In  the  Evenson  Case  defendant  was 
accused  of  an  assault  with  intent  to  inflict 
a  great  bodily  injury,  and  in  the  Goering 
Case  the  defendant  was  charged  with  a 
simple  assault;  and  in  each  of  these  cases 
it  was  held  that,  where  one  is  assaulted, 
and  the  character  thereof  docs  not  involve 
life  or  great  bodily  injury,  the  person  as- 
saulted is  not  bound  to  retreat.  That  these 
cases  are  not  applicable  to  the  one  at  bar 
sufficiently  appears  from  the  following  quo- 
tation, taken  from  State  v.  Evenson,  supra: 
"Vye  do  not  overlook  the  many  cases  where- 
in it  is  held  that  one  may  not,  under  the 
plea  of  self-defense,  justify  the  taking  of 
human  life,  if  it  reasonably  •appears  that 
the  same  could  have  been  avoided  by  making 
use  of  an  avenue  of  escape  open  to  him.  But 
the  principle  thus  declared  upon  has  no  ap- 
plication to  a  case  where,  as  in  the  case  at 
bar,  one  is  wrongfully  assaulted,  and  re- 
pels force  by  the  use  of  like  force.  In  the 
one  case  the  law  regards  the  liberty  of  the 
citizen  to  come  and  go  as  he  pleases  with- 
out molestation,  save  at  the  hands  of  the 
law,  as  the  thing  paramount.  In  the  other 
case  the  law  regards  the  temporary  depriva- 
tion of  the  exercise  of  personal  liberty  on 
the  part  of  one  citizen  as  of  less  importance 
than  is  the  life  of  another  citizen,  and  this 
even  though  the  latter  is  for  the  moment 
engaged  in  making  an  unlawful  assault  up- 
on the  former.    Hence  the  injunction  that  » 
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person  assaulted  must  retreat,  if  be  can  do 
80  in  reasonable  safety,  before  resorting  to 
the  extreme  measure  of  taking  the  life  of 
his  assailant." 

The  rule  applicable  to  this  case  is  an- 
nounced in  State  v.  Bennett,  128  Iowa,  713, 
105  Sf.  W.  324,'  5  A.  &  E.  Ann.  Cas.  997; 
State  V.  Rutledge,  136  Iowa,  581,  113  N. 
W.  401;  State  v.  Jones,  89  Iowa,  182,  56 
N.  W.  427;  State  v.  Warner,  100  Iowa, 
260,  69  N.  W.  646,  and  other  like  cases. 
From  the  Jones  Case,  supra,  we  quote  the 
following:  "The  specific  objection  to  this 
instruction  goes  to  that  part  of  it  which, 
under  the  facts  recited,  required  the  de- 
fendant to  retreat  or  retire  from  the  con- 
flict, unless  it  appeared  to  him,  as  a  rea- 
sonably prudent  man,  that  he  could  not  re- 
treat without  danger  to  his  life,  or  danger 
of  great  bodily  injury.  It  may  be  conced- 
ed that,  in  the  earlier  adjudications  of  this 
court,  there  is  language  employed  which 
may  be  said  to  lay  down  the  doctrine  that 
one  who  is  assailed  with  a  deadly  weapon 
is  not  required  to  flee  from  his  adversary, 
but  may  strike  and  kill  in  his  own  defense. 
See  Tweedy  v.  State,  5  Iowa,  433.  But  in 
the  latter  utterances  of  this  court,  and  it 
maj'  now  be  said  to  be  the  general  rule  else- 
where, that  the  killing  of  an  assailant  is 
excusable  on  the  ground  of  self-defense  on- 
ly when  it  i»,  or  reasonably  appears  to  be, 
the  only  meails  of  saving  one's  own  life, 
or  preventing  great  bodily  injury.  If  the 
danger  which  appears  to  be  imminent  can 
be  avoided  in  any  other  way,  as  by  retir- 
ing from  the  conflict,  the  taking  of  the  life 
of  the  assailant  is  not  excusable."  In  the 
Warner  Case  we  said:  "We  have  stated  the 
rule  applicable  to  the  law  of  self-defense. 
In  the  late  case  of  State  v.  Jones,  89  Iowa, 
183,  66  N.  W.  428,  it  is  said  'that  the  kill- 
ing of  an  assailant  is  excusable  on  the 
ground  of  self-defense  only  when  it  is,  or 
reasonably  appears  to  be,  the  only  means  of 
saving  one's  own  life,  or  preventing  some 
great  bodily  injury.  If  the  danger  which 
appears  to  be  imminent  can  be  avoided  in 
any  other  way,  as  by  retiring  from  the  con- 
flict, the  taking  of  the  life  of  the  assailant 
is  not  excusable.'  The  instructions  of  the 
^court  upon  this  branch  of  the  case  are  as- 
sailed as  erroneous.  We  will  not  set  them 
out.  They  are  in  accord  with  the  rule  above 
announced,  and  with  many  other  cases  de- 
termined by  this  court."  In  State  v.  Ben- 
nett, supra,  we  said:  "In  the  earlier  cases 
in  this  court  it  was  held  that  there  was  no 
duty  to  retreat  where  one  was  assailed  with 
a  deadly  weapon.  See  Tweedy  v.  State,  su- 
pra. While  in  -  the  later  adjudications  it 
has  been  held  that  such  duty  exists  under 
ordinary  circumstances.  See  State  v.  Jones, 
89  Iowa,  182,  50  N.  W.  427,  and  cases  cited 
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therein.  But  none  of  the  latter  cases  de- 
cide the  exact  point  involved  here,  which 
is,  briefly,  whether  a  person,  while  on  his 
own  premises,  must  retreat  from  a  felo- 
nious assault.  It  is  the  universal  rule  that 
the  dwelling  house  is  the  castle,  and  that 
no  retreat  is  necessary  therein;  and  we  see 
no  sound  reason  for  holding  that  a  greater 
obligation  exists  when  the  accused  is  on 
his  own  premises,  where  he  has  a  right  to 
be,  and  which  constitute  a  part  of  his  resi- 
dence and  home." 

It  does  not  appear  that  defendant  was  on 
his  own  premises  when  he  claims  to  have 
been  assaulted  by  the  deceased.  The  most 
that  can  be  said  is  that  he  had  a  room  in 
the  house  of  the  deceased  which  he  called 
his  own,  and  that  he  made  his  home  there. 
The  alleged  assault  was  not  made  upon  him 
while  he  was  in  his  room,  but  in  the  dining 
room  or  parlor  of  the  house  belonging  to  the 
deceased.  This  was  not  defendant's  castle. 
It  belonged  to  and  was  occupied  by  the  de- 
ceased, and  defendant  was  not,  un(fer  the 
circumstances,  permitted  to  stand  his  ground 
in  order  to  defend  his  premises.  In  other 
words,  the  duty  of  fetreat  applied  to  him 
just  the  same  as  if  he  w^ere  upon  the  street, 
or  in  any  other  place  where  the  rights  of 
the  disputants  were  equal.  Generally  si)cak- 
ing,  the  duty  of  retreat  applies  in  this  juris- 
diction, and  the  rule  was  correctly  stated  by 
the  trial  court  in  its  instruction  which  is 
now  challenged. 

6.  As  the  deceased  died  within  a  few  days 
after  he  was  shot,  the  trial  court  did  not 
err  in  refusing  to  submit  to  the  jury  the 
question  of  defendant's  guilt  of  some  offense 
lower  than  a  degree  of  homicide.  State  v. 
Perigo,  80  Iowa,  37,  45  N.  W.  399;  State  v. 
Mahan,  68  Iowa,  304,  20  N.  W.  449,  27  N. 
W.  249;  State  v.  Walker,  133  Iowa,  489, 
110  N.  W.  925.  Under  the  testimony  defend- 
ant w^as  guilty  of  manslaughter,  if  guilty 
of  any  offense,  and  there  was  no  error  \n 
not  submitting  the  various  degrees  of  crime 
lower  than  that  offense. 

6.  Lastly,  it  ia  argued  that  the  testimony 
fails  to  show  that  defendant  was  not  acting 
in  self-defense.  We  are  not  disposed  to  take 
this  view  of  the  case.  That  question  was 
primarily  for  a  jury.  From  the  testimony  it 
appears  that  the  deceased  was  very  drunk, 
and  that  while  he  may  have  assaulted,  or 
attempted  to  assault,  defendant  with  a  knife, 
the  way  for  escape  was  open  and  easy. 
Other  persons  were  present  to  aid  the  de- 
fendant, and  they  had  succeeded,  down  to 
the  time  of  the  shooting,  in  keeping  de- 
ceased away  from  the  defendant.  Defend- 
ant had  armed  himself  with  a  gun  before 
having  any  trouble  with  the  deceased.  He 
knew  that  deceased  was  much  intoxicated, 
and  a  jury  may  very  well  have  found  that  he 
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could  easily  have  avoided  the  assault,  which 
he  claims  deceased  was  threatening  to  make 
with  a  knife.  We  cannot  say,  as  a  matter 
of  law,  that  defendant  was  acting  in  self- 
defense.  That  was  a  fair  question  for  the 
jury  uisder  the  record  before  us. 

No    prejudicial    error    appears,    and    the 
judgment  must  be,  and  it  is,  affirmed. 

Petition  for  rehearing  overruled. 


KENTUCJKY  COURT   OF  APPEAIiS. 

AMERICA  MARTIN  et  al.,  Appts., 

V. 

BURRELL  SMITH  et  al. 
(136  Ky.  804,  125  S.  W.  249.) 

Officer  —  surety  —  liability  —  scope  of 
duty. 

The  sureties  on  a  marshal's  bond  are 
liable  for  his  act  in  shooting  a  bystander 
whom  he  believes  intends  to  interfere  in  an 
arrest  which  he  is  attempting  to  make. 

(February  18,  1910.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Whitley  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  recover  upon  a  marshal's  bond  for  dam- 
ages alleged  to  have  been  caused  by  the  im- 
lawful  killing  by  defendant  Smith  of  plain- 
tiffs' father.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  Z.  Morrow  and  J.  K.  Wat- 
kins  for  appellants. 

Messrs.  A.  T.  Slier  and  K.  D.  Perkins 
for  appellees. 

O'Rear,  J.,  delivered  the  opinion  of  the 
court: 

Appellants,  the  infant  children  of  Demps. 
Martin,  brought  this  suit  against  appellees, , 
Burrell    Smith's   sureties,   on   the   bond   of 


Smith  as  marshal  of  the  town  of  Corbin,  for 
the  unlawful  killing  of  Demps.  Martin  by 
the  marshal  while  in  the  discharge  of  his 
official  duty.  The  marshal  was  attempting 
to  arrest  Charley  Martin  for  an  alleged  of- 
fense and  was  resisted  by  the  prisoner. 
Demps.  Martin  and  others  were  standing  by. 
The  officer  evidently  thought  Demps.  Martin 
and  the  others  contemplated  an  interfer- 
ence with  the  arrest,  but,  in  fact,  they  did 
not  attempt  it.  In  the  difficulty  the  marshal 
shot  Charley  Martin,  and  while  still  hold- 
ing to  and  fighting  with  him  turned  his  pis- 
tol on  Demps.  Martin,  and  shot  him,  in- 
flicting a  mortal  wound.  On  a  former  ap- 
peal (Martin  v.  Smith,  33  Ky.  L.  Rep.  682, 
110  S.  W.  413)  it  was  held  that  the 
action  could  be  maintained  on  behalf  of 
the  infants,  although  the  widow  of  Demps. 
Martin  should  decline  to  prosecute  it.  On 
a  return  of  the  case  the  trial  was  had  be- 
fore the  jury.  The  issue  was  whether  the 
shooting  of  Demps.  Martin  was  done  by 
the  marshal  in  his  apparent  necessary  self- 
defense.  The  answer  denied,  too,  that  Mar- 
tin was  shot  by  the  marshal  unlawfully,  wil- 
fuUv,  and  maliciouslv.  The  evidence  for  the 
plaintiff  showed  the  facts  above  recited,  ex- 
cept, of  course,  it  did  not  show  absolutely 
the  belief  of  the  marshal  as  to  the  neces- 
sity for  shooting  Demps.  Martin.  In  fact, 
the  evidence  for  the  plaintiff  showed  that 
the  marshal  did  not  act  lawfully  in  attempt- 
ing the  arrest  of  Charley  Martin.  The  lat- 
ter was  not  committing  any  offense  in  the 
presence  of  the  officer,  and  had  not  commit- 
ted any  offense  at  all.  Whether  he  should 
have  resisted  the  arrest  is  not  the  question. 
But  whether  the  officer  acted  in  excess  of 
his  legal  authority  in  what  he  did,  includ- 
ing the  shooting  of  Demps.  Martin,  was  the 
question  to  be  tried. 

At  the  close  of  the  plaintiff's  evidence, 
the  trial  court  peremptorily  directed  a  ver- 
dict for  appellees,  the  sureties  on  the  mar- 
shal's official  bond.     That  was  done  because 


Note.  —  Liability  of  sureties  on  hond 
of  peace  officer  for  latter's  act  in 
Icilling  or  injuring  one  person  while 
attempting  to  exectUe  criminal  proc' 
ess  against  another. 

In  Kopplekom  v.  Huffman,  12  Neb.  95, 
10  N.  W.  677,  a  former  appeal  of  which  is 
reported  in  8  Neb.  344,  1  N.  W.  243,  the 
sureties  of  an  officer  were  held  liable  for 
assaulting  and  injuring  a  person  under  the 
mistaken  belief  that  he  was  an  escaped 
prisoner  for  whom  he  had  a  warrant;  and 
to  the  same  effect  is  the  similar  case  of 
Johnson  v.  Williams,  111  Ky.  289,  54 
L.R.A.  220,  98  Am.  St.  Rep.  416,  63  S.  W. 
769,  which  is  sufficiently  set  out  in  Mab- 
TiN  V.  Smith. 

In  the  analogous  case  of  Stephenson  v« 
29  L.R.A.(N.S.) 


Sinclair,  14  Tex.  Civ.  App.  133,  36  S.  W. 
137,  the  sureties  of  an  officer  were  held 
liable  where  he  shot  a  prisoner  on  a  mis- 
demeanor charge  to  prevent  his  escape,  and 
killed  a  horse  belonging  to  the  plaintiff, 
upon  which  the  prisoner  was  riding. 

As  to  liability  of  sureties  on  constable's 
bond  for  assault  made  in  serving  or  execut- 
ing civil  writ  or  process,  see  Greenberg  v. 
People,  8  L.R.A.(N.S.)  1223,  and  note  ap- 
pended   thereto. 

As  to  right  of  action  under  the  death 
act  against  the  sureties  on  the '  bond  of  a 
peace  officer,  for  the  death  of  a  person  due 
to  the  act  or  default  of  the  officer  or  one 
of  his  deputies,  see  Growbarger  v.  United 
States  Fidelity  &  G.  Co.  11  L.R.A.(N.S.) 
758,  and  note.  R.  L.  S. 
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the  court  was  of  the  opinion  that  the  officer's 
act  in  shooting  Demps.  Martin,  an  unof- 
fending bystander,  was  not  in  the  attempted 
exercise  of  Official  authority,  but  was  the 
personal  malicious  act  of  that  officer.  The 
marshal  was  at  the  time  acting  in  his  of- 
ficial capacity.  He  was  endeavoring  to  ar- 
rest a  person  whom  he  believed  was  violat- 
ing the  law.  The  circumstances  proven  tend 
to  show  that  he  thought  Demps.  Martin  was 
about  to  interfere  to  liberate  his  prisoner, 
or  that  he  would  inflict  some  bodily  harm 
on  the  officer.  He  evidently  deemed  that  it 
was  necessary  to  protect  himself  in  the  dis- 
charge of  what  he  conceived  to  be  his  offi- 
cial duty  to  shoot  Demps.  Martin.  In  that, 
BO  far  as  the  plain tifT's  evidence  showed,  he 
was  not  in  fact  in  jeopardy,  nor  did  there 
appear  reasonable  grounds  for  his  believing 
that  he  was. 

In  Shields  v.  Pflanz,  101  Ky.  407,  41  S. 
W.  267,  it  was  held  that  the  officer's  mali- 
cious and  excessive  exercise  of  authority  un- 
der a  writ  in  his  hands  for  execution  was  an 
act  for  which  he  was  liable  in  his  official 
capacity  to  the  person  aggrieved.  In  John- 
son V.  Williams,  111  Ky.  289,  54  L.R.A. 
220,  98  Am.  St.  Rep.  416,  63  S.  W.  759,  the 
action  was  against  the  sheriff  and  the  sure- 
ties on  his  official  bond  for  the  negligent 
killing  of  Charles  Williams  by  two  of  the 
sheriff's  deputies  acting  under  warrant,  but 
mistaking  the  person  killed  for  the  one  whom 
they  were  directed  to  arrest  upon  a  charge 
of  felony.  The  officers  were  acting  in  their 
official  capacity.  Circumstances  might  have 
justified  their  killing  the  real  defendant  in 
executing  their  writ,  even  though  he  had 
been  doing  no  more  than  the  person  supposed 
to  be  he  was  doing.  Yet  for  their  mistake 
their  principal  and  his  sureties  were  held 
liable.  The  case  was  rested  upon  the  prin- 
ciple that,  if  the  officer  in  executing  a  le- 
gal writ  seizes  the  goods  or  person  of  a 
stranger  to  the  writ,  lie  is  not  protected  by 
his  writ,  is  a  trespasser  ah  initio,  and  li- 
able to  the  person  damaged  for  the  full  con- 
sequences of  his  error.  The  court  reasoned 
thus:  "If  the  sherifT,  in  executing  an  order 
of  attachment  against  the  property  of  one 
person,  seizes  that  of  another,  he  and  his 
sureties  are  liable.  If  he  should  seize  the 
property  of  one  not  a  defendant  in  the  exe- 
cution and  sell  it  to  satisfv  it,  he  is  liable 
on  his  bond  for  the  tort.  If  he  has  a  war- 
rant against  one,  and  under  it  arrests  an- 
other, he  is  liable  on  his  bond  for  the  tort 
thus  committed.  He  cannot  justify  the 
wrongful  arrest  by  sliowing  he  believed  and 
had  reasonable  grounds  for  believing  that  he 
was  executing  it  upon  the  party  named  in 
it.  If  he  cannot  in  tliat  way  justify  a 
wrongful  arrest,  much  less  should  he  be  per- 
mitted to  justify  the  killing  of  another  by  I 
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showing  that  he  had  probable  cause  for  be- 
lieving that  he  was  shooting  at  the  party 
whom  he  was  authorized  to  arrest"  It  was 
also  held  in  Stephens  v.  Wilson,  115  Ky. 
27,  72  S.  W.  336,  that,  if  the  deputy  sheriff, 
acting  under  void  process,  arrests  a  man  un- 
der it,  the  sureties  on  the  sheriff's  bond  are 
liable.  So,  in  Growbarger  v.  United  States 
Fidelity  A  G.  Co.  126  Ky.  119,  11  L.R.A. 
(N.S.)  758,  128  Am.  St,  Rep.  274,  102  S. 
W.  873,  a  town  marshal  and  his  surety  were 
held  liable  on  the  former's  official  bond  for 
the  wanton  killing,  by  the  officer,  of  Grow- 
barger, whom  the  marshal  had  under  arrest 
for  breach  of  the  peace.  All  the  cases  rest 
upon  the  principle  that  the  officer  in  execut- 
ing his  writ,  or  in  acting  officially  where  a 
writ  is  not  required,  as  where  an  offense 
has  been  committed  in  his  presence,  is  re- 
strained by  the  terms  and  the  limit  of  his 
writ;  that  if  he  exceeds  its  terms  in  taking 
the  property  or  the  person  of  a  stranger  to 
the  writ,  or  if  he  acts  in  excess  of  author- 
ity, he  becomes  a  trespasser,  whose  act,  be- 
ing in  virtue  of  his  ofRce,  is  covered  by  the 
terms  of  his  bond,  and  that  he  breaches  his 
bond  in  committing  such  excess. 

In  the  case  here  in  hand  the  act  of  the 
marshal  in  attempting  .  to  arrest  Charley 
Martin  was  in  virtue  of  the  former's  office. 
In  acting  he  acted  in  excess  of  authority. 
If  he  had  killed  Charley  Martin  unneces- 
sarily, it  would  not  be  disputed,  under  the 
authorities  cited,  that  he  and  the  sureties 
on  his  bond  would  be  liable  for  the  damages 
so  inflicted.  If  he  had  been  mistaken  as  to 
the  person,  and  perpetrated  the  same  act 
upon  Demps.  Martin,  though  in  good  faith 
believing  he  was  Charley  Martin,  he  and  his 
sureties  would  nevertheless  be  liable.  When 
he,  in  the  course  of  his  action,  carries  his 
official  act  so  far  as  that  reaches  over  and 
touches  a  stranger,  inflicting  injury  upon 
him,  the  liability  of  the  marshal  as  for  an 
act  done  in  virtue  of  his  office  is  identical 
with  the  liability  in  the  foregoing  adjudged 
cases.  It  was  one  continuous  transaction, 
consisting  of  a  series  of  connected  parts. 
It  cannot  be  said  that  he  is  liable  for  one 
part  of  his  act,  and  yet  for  another  part  is 
not  liable. 

We  are  of  the  opinion  that  the  peremptory 
instruction  was  erroneous.  There  was 
enough  in  the  evidence  for  the  case  to  have 
gone  to  the  jury  under  instructions  telling 
them  that  if  the  killing  of  Demps.  Martin 
by  the  marshal  was  done  by  the  latter,  in 
virtue  of  his  official  capacity,  in  attempting 
to  arrest  Charley  ^fartin  when  not  neces- 
sary, or  apparently  necessary,  to  save  him- 
self from  death  or  great  bodily  harm  about 
to  be  then  inflicted  on  him  by  Charles  Mar- 
tin or  Demps.  Martin,  or  by  others  there 
acting  with  them,  the  marshal  and  the  Qur* 
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eties  on  bis  official  bond  are  liable  to  tbe 
infant  plaintiffs  for  tbe  damages  inflicted, 
wbicb  is  tbe  reasonable  value  of  tbe  power 
of  tbe  deceased  to  earn  money,  whieb  was 
destroyed.     Ky.  Stat.  §  4   (Russell's  Stat. 

§  8). 

Judgment  reversed  and  remanded  for  a 
new  trial  under  proceedings  consistent  bere- 
witb. 


UNITED    STATES    CIRCUIT     COURT 
OP   APPEALS,   THIRD   CIRCUIT. 

WESTERN    UNION   TELEGRAPH    COM- 
PANY, Appt., 

V. 

ABRAHAM  V.  D.  POLHEMUS  et  aL 

(102  C.  C.  A.  106,  178  Fed.  904.) 

Telegraph  —  prescriptive  right  in  high- 
way. 

1.  A  telegrapb  company  wbicb  bas  nuiin- 
tained  poles  on  a  public  bigbway  for  more 
tban  sixty  years  is  presiuned  to  bave  ac- 
quired tbe  rigbt  to  do  so  from  tbe  abutting 
owner. 

Same  —  additional   poles  —  right  to 
set. 

2.  A  telegrapb  company  wbicb  bas  a 
rigbt,  as  against  tbe  abutting  owner,  to 
maintain  a  line  of  poles  along  the  highway 
in  front  of  bis  property,  has  included  there- 
in tbe  rigbt  to  set  additional  poles  where 
necessary  to  strengthen  the  line  because 
of  the  weight  of  additional  wires. 

(May  6,  1910.) 

APPEAL  by  complainant  from  a  decree  of 
tbe  Circuit  Court  of  the  United  States 
for  tbe  District  of  New  Jersey  dismissing 
a  bill  filed  to  restrain  the  alleged  unlawful 
cutting  down  of  telegrapb  poles  along  a  cer- 
tain public  highway.    Reversed. 

Tbe  facts  are  stated  in  tbe  opinion. 
Argued  before  Buffington,  Circuit  Judge, 
and  Mcpherson,  District  Judge. 

Mr.  George  H.  Fearons,  with  Messrs. 
John  H.  Backes  and  Henry  D.  Elsta- 
brook,  for  appellant: 
The  occupation  of  the  bigbway  by  tele- 
Note.  —  A  careful  search  has  failed  to 
disclose  other  cases  passing  upon  the  right 
of  a  telegrapb  or  telephone  company  to 
set  additional  poles  along  a  line  to  which 
it  has  already  acquired  a  right.  A  some- 
what analogous  question  as  to  the  right 
of  an  abutting  owner  to  damages  for  run- 
ning of  street  railway  is  discussed  in  a 
note  to  Gosa  v.  Milwaukee  Light,  Heat  & 
Traction  Co.  16  L-R.A.(N.S.)    631. 

As  to  the  general  question  whether  a 
telegrapb  or  telephone  line  is  an  addition- 
al servitude  on  the  highway,  see  notes  in 
3  L.R.A.(N.S.)  323  and  7  L.R.A.(N.S.) 
87 
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graph  and  telephone  lines  is  permissible, 
and  does  not  constitute  an  additional  servi- 
tude. 

Julia  Bldg.  Asso.  v.  Bell  Telepb.  Co.  88 
Mo.  268,  67  Am.  Rep.  308;  Magee  v.  Over- 
shiner,  160  Ind.  127,  40  L.R.A.  370,  66  Am. 
St.  Rep.  368,  40  N.  E.  061;  Cater  v.  North- 
western Teleph.  Exch.  Co.  60  Minn.  630, 
28  L.R.A.  310,  61  Am.  St.  Rep.  643,  63  N. 
W.  Ill ;  People  v.  Eaton,  100  Mich.  208,  24 
LR.A.  721,  69  N.  W.  146;  Pierce  v.  Drew, 
136  Mass.  76,  49  Am.  Rep.  7;  Hershfield 
V.  Rocky  Mountain  Bell  Teleph.  Co.  12 
Mont.  103,  20  Pac.  883;  McCormick  v.  Dis- 
trict of  Columbia,  4  Mackey,  396;  Hewett 
V.  Western  U.  Teleg.  Co.  4  Mackey,  424,  64 
Am.  Rep.  284;  Coburn  v.  New  Telepb.  Co. 
166  Ind.  90,  62  L.R.A.  671,  69  N.  E.  324; 
Irwin  V.  Great  Southern  Telepb.  Co'.  37  La. 
Ann.  63;  Boston  v.  Richardson,  13  Allen, 
160;  Bishop  v.  North  Adams  Fire  Dist  167 
Mass.  364,  45  N.  E.  026;  St  LouU  v.  Bell 
Telepb.  Co.  96  Mo.  623,  2  L.R.A.  278,  9  Am. 
St.  Rep.  370,  10  S.  W.  197;  Kirby  v.  Citi- 
zens' Teleph.  Co.  17  S.  D.  362,  97  N.  W.  3, 
2  A.  &  E.  Ann.  Cas.  162 ;  Donovan  v.  Allert, 
11  N.  D.  289,  68  L.R.A.  776,  96  Am.  St.  Rep. 
720,  91  N.  W.  441;  Patton  v.  Chattanooga, 
108  Tenn.  197,  66  S.  W.  414;  Rugg  v.  Com- 
mercial U.  Teleg.  Co.  66  Vt  208,  28  Atl. 
1036;  Western  U.  Teleg.  Co.  v.  BuUard,  66 
Vt.  634,  27  Atl.  332;  Maxwell  v.  Central 
Dist.  &  Printing  Teleg.  Co.  61  W.  Va.  121, 
41  S.  E.  126. 

The  erection  of  tbe  poles  in  controversy 
did  not  place  an  additional  servitude  upon 
tbe  fee. 

Nichols,  Em.  Dom.  §§  64, 123,  134;  Brain- 
ard  V.  Clapp,  10  Cush.  6,  67  Am.  Dec.  74; 
Tucker  v.  Tower,  9  Pick.  110,  19  Am.  Dec. 
350;  Newton  v.  Perry,  163  Mass.  321,  39 
N.  E.  1032;  Northeastern  Telepb.  &  Teleg. 
Co.  V.  Hepburn,  72  N.  J.  Eq.  7,  66  Atl.  747; 
Jones,  Easements,  §§  812  et  seq. 

Mr.  Wlllard  C.  Parker  for  appellees. 

Buffington,  Circuit  Judge,  delivered  tbe 
opinion  of  tbe  court: 

This  is  an  appeal  by  tbe  Western  Union 
Telegraph  Company  from  a  decree  dismiss- 
ing a  bill  in  equity  filed  by  it  against  Pol- 
bemus  and  others,  praying  for  an  injunction 
to  prevent  the  cutting  down  of  certain  tele- 
graph line  poles  on  a  public  road  in  New 
Jersey.  The  road  in  question  is  known  as 
tbe  ''Old  York  road,"  which  antedates  the 
Revolution,  and  is  the  main  highway  be- 
tween Philadelphia  and  New  York.  From 
tbe  stipulated  facts  it  appears  that  such 
road  bas,  since  1846,  been  used  as  a  tele- 
graph line  way  by  various  companies  which, 
about  1880,  were  absorbed  and  succeeded 
by  complainant.  The  latter  then  put  all 
its  wires  upon  one  line,  located  practically 
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as  it  is  to-day,  and  from  time  to  time  re- 
newed its  poles  and  added  extra  cross-arms 
and  wires  to  meet  its  needs.  At  the  date 
of  suit,  and  for  many  years  prior  thereto, 
such  line  consisted  of  poles  set  150  feet 
apart,  each  provided  with  A\e  cross-arms 
and  carrying  in  all  thirty-eight  wires.  In 
1903,  complainant,  its  wires  having  been 
prostrated  for  14  miles  by  storm,  began 
strengthening  its  said  line  between  Phila- 
delphia and  New  York  by  planting  an  extra 
pole,  with  cross-arms,  midway  between  every 
two  poles,  and  has  since  completed  the  whole 
of  such  work  between  said  cities,  except 
for  some  1,700  feet  in  front  of  the  property 
of  the  respondents.  At  this  point  strength- 
ening of  the  line  is  particularly  required 
on  account  of  strains  caused  by  curves. 
This  strengthening  was  reluctantly  under- 
taken by  complainant,  and  only  because,  in 
expert  opinion,  the  same  was  necessary  for 
the  operation  of  its  lines.  The  added  poles 
will  not  interfere  with  the  use  of  the  high- 
way. The  respondents  denied  the  right  of 
the  telegraph  company  to  place  these  addi- 
tional poles  on  the  highway  without  com- 
pensation to  them  for  the  additional  burden 
to  the  easement,  and,  not  being  paid  there- 
for, chopped  them  down. 

It  will  thus  be  observed  that  respondents 
do  not  question  the  general  right  of  the 
complainant  to  maintain  a  telegraph  line 
supported  by  poles  along  the  York  road; 
but  their  objection  is  to  the  additional  poles 
placed  between  the  old  ones.  This,  they 
say,  is  an  unwarranted  burden  on  the  ease- 
ment, which  complainant  cannot  enjoy  with- 
out compensation  therefor  to  the  abutting 
landowner.  The  unchallenged  right  of  com- 
plainant to  maintain  a  telegraph  line  along 
the  York  road  appeared  to  have  been  in 
enjoyment  from  a  short  time  after  the  state 
of  New  Jersey,  by  its  act  of  March  19,  1845 
(P.  L.  1845,  p.  119),  chartered  the  New 
Jersey  Magnetic  Company,  the  predecessor 
pf  the  complainant.  That  act  empowered  the 
company  to  "construct  and  use  a  line  of 
magnetic  telegraph  across  the  state  of  New 
Jersey  for  the  purpose  of  transmitting  in- 
telligence between  the  cities  of  New  York 
and  Philadelphia,  on  the  most  eligible 
route,"  and  provided:  "It  shall  be  lawful 
for  said  company  to  contract  for  and  acquire 
the  fee  simple,  or  any  lesser  interest  in  the 
lands  which  may  be  needed  for  said  work, 
and,  when  obtaining  such  lands  or  such  in- 
terest therein  as  shall  be  requisite,  may 
proceed  to  construct  and  use  said  tele- 
graph, and  said  company  may  construct 
their  said  telegraph  either  over  or  under 
public  roads  .  .  .  not  interfering  with 
the  travel  on  said  roads." 

Now,  the  telegraph  line  being  authorized, 
a  recognized  factor  of  commerce  (Pensacola 
2P  L.R.A.(N.S.) 


Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96  U. 
S.  1,  24  L.  ed.  708),  and  being  a  public 
use  (Western  U.  Teleg.  Co.  v.  Pennsylvania 
R.  Co.  [C.  C]  120  Fed.  371),  and  having 
been  in  use  all  these  years,  it  is  to  be  pre- 
sumed that  the  right  So  to  do,  with  reference 
to  abutting  landowners,  was  acquired  from 
the  predecessors  of  these  respondents,  who 
then  owned  the  abutting  lands  here  con- 
cerned, in  which  event  due  compensation 
for  present  and  future  use  thereof  was  eith- 
er paid  to  or  waived  by  them;  for,  as  was 
said  in  Brainard  v.  Clapp,  10  Cush.  6,  57 
Am.  Dec.  74,  hereafter  referred  to:  "Where 
land  is  thus  taken  and  paid  for,  for  pub- 
lic use,  the  public,  or  those  corporations 
who  act  as  agents  and  trustees  for  the  pub- 
lic, have  a  right  to  make  all  the  use  of  the 
land  which  the  necessity  and  convenience  of 
the  public  may  require,  and  that  the  land- 
owner receives  in  damages  a  compensation, 
which  in  theory  of  law  is  an  indemnity  for 
all  such  uses." 

Such  being  the  reasonable  presumption, 
warranted  by  the  long,  uninterrupted,  and 
unchallenged  use  of  the  easement,  it  seems 
that  strengthening  the  line  by  additional 
poles  was  an  incident  to  the  enjoyment  of 
the  easement  originally  acquired.  It  was 
conducive  to  the  advancement  of  the  pur- 
pose for  which  the  land  was  originally  tak- 
en; for  a  company  vested  with  the  right  of 
eminent  domain  is  not  to  be  restricted  to 
such  a  limited  exercise  of  that  power  that 
the  public  use,  the  full  enjoyment  of  which 
alone  justifies  the  grant  of  the  high  power 
of  eminent  domain,  will  be  crippled  in  en- 
joyment. On  the  contrary,  the  scope  of  the 
power  is  commensurate  with  the  full  use 
of  the  end  in  view.  And  as  in  coudemna- 
.tion,  so  also  when  an  easement  for  a  public 
use  exists  by  grant  or  presumption  of  grant, 
such  grant,  unless  in  some  way  restricted, 
is  presumed  to  embrace  every  incident  con- 
ducive to  the  entire  enjoyment  of  the  grant. 
In  other  words,  as  said  in  Newton  v.  Perry, 
163  Mass.  321,  39  N.  E.  1032:  "The  purpose 
of  the  taking  must  fix  the  extent  of  the 
right.  .  .  .  The  whole  right  is  paid  for 
without  regard  to  the  probability  of  its 
being  exercised."  Howe  v.  Weymouth,  148 
Mass.  605,  20  N.  E.  316;  Proprietors  of 
Mills  V.  Randolph,  157  Mass.  345,  32  N.  K 
153. 

Indeed,  at  an  early  day.  Chief  Justice 
Shaw,  in  Brainard  v.  Clapp,  supra,  held 
that  the  easement  acquired  by  a  railroad 
was  "an  appropriation  of  the  land  to  all  the 
uses  of  the  land  for  the  road,  necessary  and 
incidental;  .  .  .  that  the  right  and  pow- 
er of  the  company  to  use  the  lands  within 
their  limits  may  not  only  be  exercised  orig- 
inally, when  their  road  is  first  laid  out,  but 
continues  to  exist  afterwards.    And  if;  after 


910. 


WESTERN  U.  TELEG.  CO.  v.  POLHEMUS. 


467 


fiey  hare  commenced  operations,  it  is  found 
eceasary/'  etc.,  "to  make  further  uses  of 
le  land,  for  purposes  incident  to  the  safe 
tid  beneficial  occupation  of  the  road,  by/' 
jc,  '*the7  have  a  right  to  do  so  to  the  same 
:tent  aa  when  the  railroad  was  originally 
id  out  and  constructed.  All  the  reasons 
'  necessity,  propriety,  and  fitness  which  ap- 
y  to  the  one  case  are  equally  applicable  to 
e  other." 

And,  referring  to  the  broader  use  of  the 
semen t,  he  says:  "The  case  of  railroads 
&y  be  regarded  as  standing  on  somewhat 
ronger  grounds  in  this  respect  for  several 
iFons:  Because  railroads  are  extremely 
»tly,  and  proprietors  cannot,  in  the  out- 
t,  make  and  complete  all  the  works  which 
ey  contemplate  and  intend  to  make;  be- 
use  tbese  works  are  comparatively  new, 
d  improvements  are  constantly  making 
the  structure  and  management  of  the 
rks,  and  thus  companies  may  profit  by 
Mr  own  experience  and  that  of  others; 
d  l^ecause  an  increase  in  the  business  of 
'rying  passengers  and  freight  may  call 
'  new   works   after  the  roads  have  gone 

0  operation,  and  these  are  new  cxigcn- 
s  calling  for  a  new  use  of  the  land  as- 
ned  to  them.*' 

\nd  this  future  exercise  of  easement 
hts  seems  to  have  been  generally  fol- 
rH.  and  was  recognized  in  this  circuit 
Jjike  Shore  &  M.  S.  R.  Co.  v.  New  York, 
4  St.  L.  R.  Co.  (C.  C.)  8  Fed.  858,  by 
1^  McKennan,  who,  where  one  railroad 
^bt  to  condemn  in  part  the  easement  of 
)ther,  said :  "At  the  points  of  the  alleged 
fiict,  no  actual  encroachment  upon  these 
its  can  be  sanctioned  or  allowed;  and  in 
uiuring  their  extent  there  must  be  a  lib- 
i  consideration  of  the  future  as  well  as 

present  necessities  of  the  complainant, 
riling  the  use  of  the  existing  tracks,  the 
?<truction  of  additional  ones,  the  con- 
i-^nt  storage  of  its  freight  at  all  seasons, 

the  unembarrassed  transaction  of  its 
;:bt  business-** 

nd  in  Western  U.  Tcleg.  Co.  v.  Pennsyl- 
:a  R.  Co.  (C-  C.)  120  Fed.  366,  affirmed 
[9.5  U.  S.  694,  49  L.  ed.  362,  26  Sup.  Ct. 
.  150,  1  A-  &  E.  Ann.  Cas.  633,  wherein 
s  «aid:  "\^e  deem  the  question  therein 
itioned  as  to  the  future  needs  of  a  rail- 
i   in    fulfilling    its    chartered    purpose, 

1  as   should     receive   thoughtful   regard 
d'je  consideration  before  it  is  deprived 

Tiy  part  of  its  right  of  way." 
•  w,  in  view  of  these  general  principles 
'  f  the  existence  of  an  easement  for  this 
raph  line,  "WC  are  clearly  of  opinion 
the  use  of  such  additional  poles  as  from 
^  to  time  may  be  required  to  support 
line  is  an  incident  to  the  old  easement, 
r<>t  a  n(»w  oue^     It  would  be  intolerable 
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and  at  variance  with  salutary  priAciples  of 
law,  ut  sit  finis  liiiumf  if  an  easement 
could  be  taken  piecemeal,  so  to  speak,  and 
for  a  lesser  purpose  than  for  the  entire  use, 
for  the  full  enjoyment  of  which  the  right 
of  condemnation  is  alone  conferred.  If, 
when  such  taking  occurred,  the  taker  sought 
to  limit  the  compensation  to  be  paid  by  the 
fact  that  only  a  partial  use  was  to  be  made 
of  it,  the  law  would  not  permit  such  proof 
(Howe  v.  Weymouth  and  Proprietors  of 
Mills  V.  Randolph,  supra),  but  in  the  one 
proceeding  would  measure  the  right  taken 
and  the  compensation  allowed  as  covering 
the  entire  use  possible,  and  therefore  all 
incidents  to  such  entire  use.  And  the  same 
reasoning  is  applicable  to  an  easement  by 
grant,  unless  there  was  some  limitation  to 
the  contrary  therein.  And  that  this  con- 
clusion that  additional  poles,  necessary  to 
support  the  line,  is  incident  to  the  unchal- 
lenged right  to  maintain  a  telegraph  line,  is 
our  opinion;  and  that  such  construction 
is  just  and  reasonable  is  fortified  by  the 
fact  that,  in  the  hundreds  of  abutting  own- 
ers of  property  along  which  this  line  has 
been  strengthened,  none  save  these  respond- 
ents have  asserted  to  the  contrary. 

We  are  therefore  of  opinion  the  decree 
of  the  court  dismissing  this  bill  must  he  re- 
versed, the  case  reinstated,  and  an  injunc- 
tion granted  restraining  the  respondents 
from  cutting  down  the  complainant's  inter- 
mediate strengthening  poles;  but  it  is  due 
to  the  court  below  to  add  that,  while  the 
question  on  which  this  case  is  now  decided 
is  covered  by  the  stipulation  of  facts  and 
was  urged  and  argued  in  this  court,  it  was 
not  raised  in  the  court  below,  and  it  had 
no  opportunity  to  express  its  views  there- 
on. 

Without  discussing  the  facts  and  conduct 
of  the  parties  hereto  in  their  respective  acts 
in  taking  the  law  in  their  own  hands,  in- 
stead of  resorting  to  courts,  we  award  no 
costs  to  the  complainant  either  on  the  ap- 
peal or  the  bill. 


WASHINGTON  SUPREME  COIJIIT. 

JULIA  DALY,  Appt., 

V. 

S.  RIZZUTTO  and  Wife,  Respts. 
(—  Wash.  — ,  109  Pac.  276.) 

Community  —  abandoned  wife  —  loss 

of   rights. 

1.  A  deserted  wife  cannot  claim  com- 
munity riphts  in  property  bought  and  sold 
by  her  husband  in  another  state,  under  the 
solemn  assurance  that  he  was  a  single 
man,  where  there  is  nothing  on  the  records 
or  in  the  circumstances  to  charge  the  gran- 


468 


WASHINGTON  SUPREME  CX)URT. 


JC5E, 


tees  with  notice  of  any  community  rights 
in  the  property. 

Same  — notice  —  result  of  inquiry. 

2.  The  fact  that  diligent  inquiry  would 
have  led  to  facts  disclosing  community 
rights  in  property  sold  by  one  representing 
himself  to  be  a  single  man  is  not  enough 
to  charge  the  purchaser  with  notice  of  the 
rights  of  the  wife,  if  there  was  no  fact  or 
circumstance  which  raised  a  duty  to  in- 
quire. 

Evidence  —  burden  of  proof  —  commu- 
nity rights  —  bona  fide  purchaser. 

3.  A  wife  seeking  to  establish  her  com- 
munity rights  against  one  who  purchased 
from  her  husband's  grantee,  who  was  a 
purchaser  for  value  of  a  clear  record  title, 
has  the  burden  of  showing  that  defendants 
had  notice  of  her  equity. 

(June  IQ,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
defendants'  favor  in  an  action  brought  to 


recover  possession  of  certain  property  wliich 
had  been  conveyed  by  plaintiff's  husluDd 
in  alleged  violation  of  her  community  rigiiti 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Milo  A.  Root,  with  Messrs.  Helw 
McHngh  and  Jobn  T.  Casey,  for  appel- 
lant: 

The  Optic  Land  Company  was  not  an  i^ 
tual  bona  fide  purchaser.  It  knew,  or  bj  the 
exercise  of  the  most  ordinary  prndesee 
would  have  known,  that  Daly  was  a  mar- 
ried man. 

Dane  v.  Daniel,  23  Wash.  379,  S3  Pit 
268;  Adams  v.  Black,  6  Wash.  628,  33  Fac 
1074 ;  McNair  v.  Ingebrigtaen,  30  Wash.  186, 
78  Pac.  789. 

Messrs.  Gill,  Hoyt,  A  Frye  and  B.  L 
Blewett  for  respondents. 

Chadwlck,  J.,  delivered  the  opinioB  of 
the  court: 
Plaintiff,  Julia  Daly,  and  Joseph  P.  Daij 


Note.  —  Right  of  one  epouee  living 
apart  from  the  other  to  daitn  cont- 
munity  rights  in  property  as  against 
persons  ignorant  of  relationship. 

In  Wooters  v.  Feeny,  12  La.  Ann.  449, 
where  a  husband  and  wife  voluntarily  lived 
separate,  and  the  wife  purchased  land  with 
money  acquired  by  her  own  industry,  the 
deed  to  her  being  made  in  the  form  of  a 
donation  to  her  individually,  it  was  held 
that  the  husband  cannot  recover  the  land, 
after  the  wife's  death,  from  one  who  pur- 
chased it  from  the  wife  in  good  faith,  in  re- 
liance on  the  record  title  in  her,  and  in 
ignorance  of  his  relationship  to  her.  This 
holding  was  placed  largely  on  the  ground 
of  estoppel,  the  court  saying:  "Considering 
the  position  in  which  the  plaintiff  [husband] 
stands,  this  [claim  to  the  land]  is  insuf- 
ferable. He  brought  about  the  present  con- 
dition of  things  by  his  own  conduct.  He 
lived  apart  from  his  wife,  and  unknown  to 
the  world  as  her  husband;  permitted  her 
to  manage  her  affairs  as  a  feme  sole,  con- 
tributed nothing  to  the  common  fund,  and 
during  her  lifetime  did  not  pretend  to  have 
any  interest  in  her  affairs.  He  now  pro- 
duces no  written  title." 

In  Texas  a  husband  may  ordinarily  dis- 
pose of  community  property  by  deed  in  his 
own  name,  and  without  the  joinder  of  his 
wife,  but  if  he  deserts  his  wife,  and  docs 
not  contribute  to  her  support,  she  may  dis- 
pose of  it  to  supply  her  necessities  by  deed 
in  her  own  name,  though  the  record  title  bo 
in  him.  In  Zimpelman  v.  Robb,  63  Tex. 
274,  it  was  held  that  a  purchaser  of  land 
from  a  deserted  wife  who  gave  a  deed  in 
her  own  name  to  land  standing  in  the  name 
of  her  husband,  which  deed  was  recordod, 
would  get  good  title  as  against  subsequent 
purchasers  from  the  husband,  who  weie 
ignorant  of  the  desertion.  This  ruling  was 
made  notwithstanding  the  objection  that 
29  L,K,A,(N.S.) 


was  raised,  that  a  convey ance  from  one 
stranger  to  the  title  to  another  would  m 
be  constructive  notice  to  a  subsequent  par- 
chaser  who  claims  under  a  different  gm-  ! 
tor.  The  court  said  that  "aa  the  wife,  ii 
the  event  of  desertion  by  the  husband,  hi 
the  power,  in  certain  contingencies,  to  sell 
commtmity  property,  a  subsequent  pnreha^ 
er  from  the  husband  mus^  at  his  perii 
take  notice  of  a  prior  recorded  deed  froi:. 
the  wife." 

In  Edwards  v.  Brown,  68  Tex.  329,  4  S. 
W.  380,  5  S.  W.  87,  where  a  married  icjn 
obtained  a  patent  to  land  in  his  own  b&il*^ 
issued  to  him  as  assignee  of  a  certific&t?, 
and  thereafter  his  wife  obtained  a  dfcny 
of  divorce  from  him,  which  made  no  disp^-^ 
sition  whatever  of  his  property,  either  eir- 
mimity  or  separate,  and  he  thereafter  :« 
married,  and  on  his  death  willed  it  to  b.5 
second  wife,  who  sold  to  an  innocent  pu- 
chaser  for  value,  it  was  held  that  the  Ut:-' 
is  entitled  to  the  land  as  against  the  <ii- 
vorced  wife.  The  court  said  that  the  \tp- 
title  to  the  land  was  in  the  husbaxid  ai 
the  time  of  his  death,  as  the  conveyance  n^ 
to  him,  but  that,  whether  the  title  of  i^' 
wife  was  legal  or  equitable,  the  purchii<?: 
who  was  ignorant  of  the  relationship,  wotl'v 
take  good  title. 

The  court  did  not  discuss  the  questios  •' 
estoppel,  though  the  case  might  very  w> 
have  rested  on  that  ground;  since  the  ^i'I« 
though  she  had  obtained  a  divorce,  alUr^ 
the  husband  to  appear  on  the  record  a>  v 
sole  owner,  though  she  might  have  had  fe' 
rights  adjudicated  by  the  decree  and  pUcj 
on  record,  where  they  could  have  been  as«" 
tained  by  intending  purchasers.    The  co'jt 
distinguished  Zimpelman  v.  Robb,  supra,  > 
the  ground  that  the  purchasers   from  V 
husband  did  not  deny,  in  their  plead\T:-z 
that  they  knew  of  the  relationship  of  Ku 
band  and  wife,  but  merely  alleged  that  tk 
did  not  know  the  fact  that  he  had  ev> 
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rere  married  at  Chicago,  Illinois,  in  Decem- 
er,  1888.  About  May  15,  1903,  Joseph  P. 
h\j  deserted  his  wife  and  family  and  came 

0  Seattle.  He  did  not  make  his  where- 
bouts  known  to  his  wife,  but  in  August, 
904,  his  wife  found  him  to  be  working  for 
iie  Northern  Pacific  Railway  Company  as 

switchman.  From  that  time  on  he  cor- 
Esponded  with  his  children,  and  wrote  a 
!w  letters  to  his  wife  evidently  in  answer 
)  letters  received  from  her  with  reference 
>  the  children  and  the  home  in  Chicago, 
hich  was  under  mortgage  and  about  to  be 
>Id.  The  defendant  Daly  at  all  times  seems 
)  have  desired  that  his  children  be  sent 
)  Seattle.  He  finally  obtained  transporta- 
on  for  them,  but  plaintiff  returned  it  be- 
inse  she  did  not  want  the  children  to  trav- 

alone.  He  never  sent  plaintiff  any  money, 
Ithough  the  testimony  shows  that  he  was 

1  funds,  having  paid  $650  for  a  team  of 
)ne9.  His  wages  were  about  $6  a  day. 
Ira.  Daly  came  to  Seattle  in  April  or  May, 


1905,  and  stayed  about  one  month,  when 
she  returned  to  Chicago.  In  August,  1907, 
she  came  to  Seattle  with  her  children,  and 
has  since  resided  there.  Several  of  the  em- 
ployees in  the  Northern  Pacific  yard  testi- 
fied that  they  and  others  employed  with 
Daly  knew  him  to  be  a  married  man.  On 
February  20,  1906,  defendant  Daly  pur- 
chased from  the  Hill  Tract  Improvement 
Company  a  lot  in  the  city  of  Seattle.  On 
November  16,  1906,  he  conveyed  this  prop- 
erty, describing  himself  as  a  single  and  un- 
married man.  On  the  17th  day  of  Novem- 
ber, 1906,  his  grantee  sold  and  conveyed 
the  property  to  the  defendants,  Rizzutto, 
who  are  now  in  possession  of  the  property. 
Mrs.  Daly  was  in  Seattle  about  one  year 
when,  at  the  suggestion  of  others  that  her 
husband  had  bought  property,  she  caused  in- 
quiry to  be  made,  which  developed  the  facts 
as  we  have  related  them.  Mrs.  Daly  brought 
this  action  to  recover  possession  of  the  prop- 
erty, asserting  it  to  be  community  proper- 


Mndoned  her.  But  the  facts  in  that  case 
iem  to  show  that  they  were  also  ignorant 
'  her  existence,  as  he  was  living  in  a  dis- 
uit  part  of  the  state,  holding  out  another 
Oman  as  his  wife. 

In  Sadler  v.  Niesz,  5  Wash.  182,  31  Pac. 
10,  1030,  a  husband  and  wife  were  mar- 
ed  and  lived  together  for  eight  years  in 
ennsylvania,  when  the  husband,  a  seafar- 
^  man,  quit  his  wife  and  went  to  Wash- 
igton,  where  he  held  himself  out  as  a  wid- 
ver  and  acquired  lands,  which  he  there- 
fter  sold  to  one  who  bought  without  no- 
re  or  snspieion  that  he  had  a  wife  living, 
hereafter  the  wife  came  to  Washington, 
ok  up  her  residence  for  a  while  with  her 
uband,  and  claimed  the  land.  The  court 
u  onanimous  in  rejecting  her  claim,  but 
eonetitutional  majority  was  unable  to 
|ree  upon  any  one  ground  which  should  be 
■signed  for  their  decision.  A  Washington 
atute  provided  that  the  community  real 
t»te  shall  not  be  conveyed  excepting  by 
^  joint  deed  of  the  two  spouses.  It  was 
W  by  Stiles,  J^  Anders,  Ch.  J.,  concur- 
Dg,  that  it  is  the  duty  of  undivorced  bus- 
M  and  wife  to  live  together,  that  the  busi- 
es community  have  a  right  to  expect  that 
^  will  not  place  themselves  so  widely 
»rt  that  common  reputation  will  report 
*^  unmarried,  and  that  an  innoc,ent  pur- 
(Mer  would  be  protected.  He  further  said: 
in  this  husband,  with  the  lie  that  he 
oiunarried  on  his  lips,  and  the  money  of 
^  in  his  pocket,  turn  around  and  sue 
'  recover  the  land  which  he  sold?  Can 
«  woman  who  has  such  a  husband  main- 
^n  that  every  consideration  is  subordinate 
'  ber  rights,  and,  in  such  a  suit,  not  only 
^tect  herself,  but  take  away  from  a  pur- 
(»vr  who  had  been  purposely  thrown  off 
»  guard  as  to  her  existence  the  property 
bifh,  under  all  other  circumstances,  would 
[<J^reed  to  be  hist"  He  admitted,  how- 
'  L.K.A.(NJ8.) 


ever,  that  a  large  measure  of  responsibility 
is  thrown  upon  the  purchaser  in  the  way  of 
making  inquiry  as  to  the  condition  of  hi<« 
grantor,  which  a  mere  inspection  of  the 
public  records  would  not  satisfy,  but  that 
a  reasonable  effort  would  be  sufficient. 
Scott,  J.,  Diuibar,  J.,  concurring,  thought 
that  the  facts  showed  that  the  wife  had 
been  guilty  of  inequitable  conduct  which 
would  estop  her  to  claim  the  property 
against  an  innocent  purchaser.  Scott,  J., 
also  doubted  whether  the  statute  relatijig 
to  the  disposal  of  community  lands  by  \he 
husband  should  be  held  to  apply  where  the 
wife  did  not  become  a  resident  in  the  state 
prior  to  the  conveyance.  Hoyt,  J.,  said: 
''In  my  opinion,  so  far  as  the  public  is 
concerned,  such  a  relation  [community]  can- 
not be  held  to  exist  without  the  concur- 
rence of  two  facts:  First,  the  marriage  re- 
lation between  the  members  of  the  com- 
munity; and,  second,  some  assertion  of  the 
rights  incident  to  such  marriage  relation. 
Until  there  has  been  some  avowal  of  the  re- 
lation between  them,  the  conununity  does 
not  exist  at  all  so  far  as  the  public  is  con- 
cerned; and  whenever  either  member  of  the 
community  ceases  to  assert  his  or  her  rights 
under  the  marriage  relation  for  such  a 
time,  and  under  such  circumstances,  as  to 
induce  the  public  generally  to  believe  that 
the  other  spouse  is  in  fact  a  single  person, 
then,  as  between  the  spouse  so  ne^ecting  the 
assertion  of  his  or  her  rights  and  the  pub- 
lic, the  community  does  not  exist.  The 
facts  in  the  case  at  bar  show  clearly  that 
there  has  been  such  an  omission  to  assert 
any  rights  by  virtue  of  the  marriage,  upon 
the  part  of  the  wife,  as  would  lead  the 
most  prudent  person  dealing  with  the  hus- 
band to  believe  his  assertion  that  he  was  in 
fact  a  single  man.  It  follows  that  as  to 
those  dealing  with  the  husband  as  a  single 
person,  neither  the  community,  nor  either 
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ty.  Her  husband,  refusing  to  join  as  a 
plaintiff,  was  made  a  defendant.  Upon  a 
trial  a  nonsuit  was  granted,  and  plaintiff 
has  appealed.  We  shall  refer  to  defendants, 
Rizzutton,  as  respondents. 

Appellant  relies  upon  the  cases  of  Dane 
V.  Daniel,  23  Wash.  379,  63  Pac.  268,  and 
Adams  v.  Black,  6  Wash.  628,  33  Pac.  1074, 
while  respondents  rely  upon  Sadler  v.  Niesz, 
6  Wash.  182,  31  Pac  030,  1030,  and  Rem.  & 
Bal.  Code,  §  8771.  In  Dane  v.  Daniel,  it 
was  held  that  failure  to  assert  a  claim  to 
community,  property  held  in  the  name  of  a 
husband  did  not  estop  the  wife  from  claim- 
ing an  interest  therein,  except  as  against 
such  bona  fide  purchasers  as  purchased  with- 
out knowledge  of  the  existence  of  the  mar- 
riage relation,  or  who  could  not,  by  the  ex- 
ercise of  reasonable  diligence,  have  obtained 
such  knowledge.  In  Sadler  v.  Niesz,  the 
wife  was  denied  an  interest  in  the  property 
claimed  to  be  community  property.  The 
parties  had  been  married  in  1863.  They 
lived  together  for  eight  years,  when  the  hus- 
band came  to  the  Pacific  coast,  taking  up 
his  residence  in  Kitsap  county.  Sadler's 
family  remained  in  the  East,  and  the  fact 
that  he  was  married  was  unknown  to  his 
associates  and  acquaintances.  He  repre- 
sented himself  to  be  a  widower.  In  1883  he 
acquired  the  lands  which  became  the  sub- 


ject of  the  suit.  In  1889  Mrs.  Sadler  ap- 
peared and  asserted  her  claim  to  the  land. 
While  the  result  of  that  case  is  certain,  the 
ground  upon  which  the  decision  should 
properly  be  made  to  rest  has  been  the  sub- 
ject of  debate  and  controversy  by  the  bar, 
and  the  occasion  of  much  doubt  on  the  part 
of  the  courts.  The  question  has  been  put 
to  this  court  in  subsequent  cases,  but,  it 
being  possible  to  decide  ^he  particular  case 
on  other  grounds,  it  has  not  been  answered. 
It  is  sufficient  to  say  that,  up  to  this  time, 
no  absolute  rule  has  been  laid  down  by  this 
court,  but  each  case  has  been  met  by  refer- 
ence to  its  own  facts. 

The  facts  in  this  case,  in  our  judgment, 
are  wholly  insufficient  to  put  respondents 
or  their  grantors  upon  notice.  The  record 
title  stood  in  the  name  of  Joseph  P.  Daly. 
The  community  had  never  occupied  the  prop- 
erty, nor  had  there  been  any  conveyances 
or  instruments  of  record  which  would  indi- 
cate any  ownership  other  than  that  of  Daly, 
and  he  had  by  the  most  solemn  assurance 
represented  and  acknowledged  himself  to  be 
a  single  man.  It  is  not  shown  that  respond- 
ents or  their  grantors  knew  that  Daly  was 
employed  as  a  switchman  in  the  Northern 
Pacific  yards,  and,  even  though  the  testi- 
mony showed  this  fact,  it  would  not  be 
enough  to  put  them  upon  notice,  for  it  in 


member  thereof,  can  assert  its  existence  to 
the  detriment  of  those  thus  dealing  with 
the  husband." 

In  Nuhn  v.  Miller,  5  Wash.  405,  34  Am. 
St.  Rep.  868,  31  Pac.  1031,  34  Pac.  162, 
the  facts  were  very  similar.  The  court 
held  the  purchaser  was  protected.  The  ma- 
jority of  the  court  held  that  the  facts 
showed  that  the  separation  was  voluntary 
and  that  both  parties  had  regarded  it  as 
final;  and  placed  their  decision  principally 
on  the  ground  of  estoppel,  but  also  -partly 
on  the  ground  that  the  community  relation- 
ship, if  it  ever  could  be  held  to  have  exist- 
ed, had  become  abrogated  or  suspended  by 
their  own  voluntary  acts.  Stiles,  J.,  con- 
curred for  the  reason  given  in  his  opinion 
in  Sadler  v.  Niesz,  supra. 

In  Schwabacher  v.  Van  Reypen,  6  Wash. 
154,  32  Pac.  1061,  the  court,  purporting  to 
follow  Sadler  V.  Niesz  and  Nuhn  v.  Miller, 
supra,  held  that  a  mortgage  may  be  fore- 
closed, though  executed  by  the  husband 
alone,  when  it  recited  that  the  mortgagor 
was  an  unmarried  man,  and  there  was  no 
proof  that  the  mortgagee  had  such  knowl- 
edge on  the  subject  as  would  lead  a  man  of 
ordinary  prudence  to  further  investigation 
in  regard  to  the  matter.     It  does  not  ap- 

f>ear  from  the  report  where  the  wife  was 
iving  at  the  time  of  the  giving  of  the  mort- 
gage, or  why  she  was  not  living  with  her 
husband.  But  tliis  case,  so  far  as  can  be 
gathered  from  the  facts  set  out,  seems  to  go 
somewhat  farther  than  the  two  cases 
named,  as  thev  were  disposed  of  principally 
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on  the  ground  of  estoppel,  while  in  this 
case  no  facts  are  recited  which  show  any 
inequitable  conduct  on  the  part  of  the  wife. 

In  Adams  v.  Black,  6  Wash.  628,  33  Pac. 
1074,  it  was  held  that  where  husband  and 
wife  are  living  together,  a  deed  executed  by 
the  husband  alone  will  transfer  no  interest 
in  the  community  real  estate,  though  the 
husband  represents  himself  as  a  single  man 
and  the  deed  so  recites.  The  court  said  that 
as  the  wife  was  living  with  her  husband, 
and  the  slightest  inquiry  would  reveal  that 
fact,  there  was  no  act  on  her  part  on  which 
an  estoppel  could  be  founded. 

In  Canadian  &  A.  Mortg.  &  T.  Co.  v. 
Bloomer,  14  Wash.  491,  45  Pac.  34,  it  was 
held,  following  Sadler  v.  Niesz,  that  where 
husband  and  wife  have  been  living  apart 
for  thirty  years,  she  in  a  distant  state  and 
never  visiting  her  husband,  during  all  of 
which  time  it  had  been  understood  that  ho 
was  a  single  man,  she  will  be  estopped  to 
claim  real  estate  mortgaged  by  her  husband, 
as  against  a  mortgagee  ignorant  of  her  ex- 
istence. 

It  will  thus  be  seen  that  prior  to  Dalt 
V.  RizzuTTO,  it  was  not  necessary  for  the 
court  of  Washington  to  pass  squarely  upon 
the  question  whether  a  purchaser  from  a 
husband  of  community  property  standing 
in  his  name,  in  ignorance  oi  the  existence 
of  the  wife,  or  of  facts  sufficient  to  put  him 
on  notice,  is  protected  as  against  the  wife, 
who  has  l)een  guilty  of  no  inequitable  con- 
duct which  would  estop  her  to  claim  her 
community  rights.     The  question  is  analo- 
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no  way  suggested  to  a  stranger  anything 
with  reference  to  his  domestic  status,  or 
gave  the  slightest  clue  for  inquiry  upon  the 
subject-matter  of  the  transfer.  In  this  class 
of  cases,  and  particularly  so  since  the  en- 
actment of  our  statute,  the*  term  ''notice'' 
must  be  taken  in  its  full  legal  sense.  It 
need  not  be  actual,  nor  amount  to  full 
knowledge,  but  it  should  be  such  "informa- 
tion from  whatever  source  derived,  which 
would  excite  apprehension  in  an  ordinary 
mind,  and  prompt  a  person  of  average  pru- 
dence to  make  inquiry."  Bryant  v.  Booze, 
55  Ga.  438;  Phillips  v.  Reitz,  16  Kan.  396. 
It  follows,  then,  that  it  is  not  enough  to 
say  that  diligent  inquiry  would  have  led 
to  a  discovery,  but  it  must  be  shown  that 
the  purchaser  had,  or  should  have  had, 
knowledge  of  some  fact  or  circumstance 
which  would  raise  a  duty  to  inquire.  Im- 
plied notice  arises  from  knowledge,  and  not 
from  ignorance,  unless  the  law  charges  no- 
tice by  registry  or  other  token.  McCallum 
V.  Com  Products  Co.  131  App.  Div.  617,  116 
N.  Y.  Supp.  118.  "There  must  appear  to 
be,  in  the  nature  of  the  case,  such  a  connec- 
tion between  the  facts  discovered  and  the 
further  facts  to  be  discovered,  that  the  for- 
mer may  be  said  to  furnish  a  clue — ^a  rea- 
sonable and  natural  clue — to  the  latter." 
Birdsall  v.  Russell,  29  N.  Y.  220,  250;  John- 


son V.  Erlandson,  14  N.  D.  618,  105  N.  W. 
722.  In  McFarland  v.  Louisville  &  N.  R.  Co. 
130  Ky.  172,  113  S.  W.  82,  it  was  urged, 
as  in  this  case,  that  the  defendant  well  knew 
the  facts  or  "that  the  said  knowledge  was 
easily  accessible  to  him."  The  court  said: 
"The  fact  that  a  person  could  learn  of  a 
thing  is  not  equivalent  to  knowledge,  espe- 
cially where  the  facts  alleged  do  not  show 
that  there  was  anything  to  put  him  upon 
notice." 

In  Michigan  it  has  been  held — ^E.  B.  Mil- 
lar &  Co.  V.  Olney,  69  Mich.  560,  3  N.  W. 
558 — ^that  it  is  well  settled  that,  if  one  has 
knowledge  or  information  of  such  facts  as 
would  lead  an  ordinarily  prudent  man  to 
make  inquiry  as  to  the  rights  of  others  in 
property  he  is  about  to  purchase,  he  must 
be  charged  with  notice  of  such  facts  as  in- 
quiry  would  have  discovered.  But,  by  way 
of  emphasizing  the  fact  that  there  must  be 
a  leaven  of  knowledge  or  information,  the 
court  proceeds  to  say :  "This  court  has  never 
gone  to  the  extent  that,  solely  upon  failure 
to  inquire  of  the  mortgagor  as  to  prior  en- 
cimibrances  or  prior  conveyances,  one  is  to 
be  charged  with  notice  of  such  encimibrances 
or  conveyances;  and  we  are  aware  of  no 
case  in  any  court  that  holds  to  this  doc- 
trine. The  extent  to  which  the  cases  have 
gone  is  that,  where  the  fact  of  a  prior  con- 


gous to  the  rights  of  a  wife  to  dower  in 
lands  of  her  husband,  as  to  which  it  is 
generally  held  that  she  may  claim  dower 
as  against  an  innocent  purchaser  from  her 
husband  in  ignorance  of  her  existence,  if 
that  is  the  only  element  of  estoppel  in  the 
case.  See  note  to  Mason  v.  Dierks  Lumber 
&  Coal  Co.  26  L.R.A.(N.S.)  575,  on  estoppel 
of  wife  living  apart  from  husband  to  claim 
homestead  or  dower  as  against  purchaser 
ignorant  of  the  relationship.  It  should  al- 
so be  noticed  that  Washington,  unlike  Tex- 
as and  some  other  community  law  states, 
has  a  statute  requiring  the  wife's  joinder  in 
a  deed  of  community  real  estate.  Where, 
by  statute,  the  wife's  joinder  is  unneces- 
sary, it  would  seem  to  make  no  difference 
whether  the  purchaser  knew  of  the  wife's 
existence  or  not,  as  the  deed  would  be 
valid  in  either  event.  In  Dalt  v.  Rizzutto, 
unlike  earlier  Washington  cases,  there  was 
no  element  of  estoppel  present  as  far  as  the 
wife  was  concerned,  as  she  had  been  desert- 
ed, and  it  did  not  appear  that  the  husband, 
at  the  time  he  held  the  land,  was  willing 
to  resume  marital  relations.  The  decision 
in  Daly  v.  Rizzutto  might  very  well  have 
been  based  on  §  8771,  Rem.  &  Bal.  Code, 
mentioned  by  the  court,  and  §  8772.  The 
former  section,  in  general  language,  pro- 
vides for  the  protection  of  bona  fide  pur- 
chasers from  persons  appearing,  on  the  face 
of  the  records,  to  have  good  title.  The  lat- 
ter section  provides  that,  if  one  spouse  has 
the  legal  title  to  real  estate,  the  other, 
who  has  an  interest  therein  by  virtue  of  the 
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marital  relation,  may  protect  it  by  filing  and 
recording  in  the  auditor's  office  of  the  coun- 
ty where  the  land  lies  a  certain  instru- 
ment setting  forth  the  marital  relation,  etc., 
and  that  if  that  is  not  done  within  ninety 
days  from  the  date  of  the  recording  of  the 
legal  title,  an  innocent  purchaser  from  the 
spouse  haviiig  the  legal  title  will  be  pro- 
tected. 

Cases  like  Hill  v.  Moore,  62  Tex.  610; 
Saunders  v.  Isbell,  5  Tex.  Civ.  App.  513,  24 
S.  W.  307;  Hensel  v.  Kegans,  8  Tex.  Civ. 
App.  583,  28  S.  W.  705;  Attebery  v.  O'Neil, 
42  Wash.  487,  85  Pac.  270,  discussing  rights 
of  innocent  purchaser  from  husband  after 
death  of  wife,  as  against  heirs  of  wife 
whose  interests  were  unknown  to  the  pur- 
chaser, are  omitted.  Cases  are  not  includ- 
ed which  deal  merely  with  wliat  will  con- 
stitute notice  to  purchaser  of  existence  of 
wife;  but  on  effect  of  head-right  certificate 
as  giving  notice  that  its  holder  is  mar- 
ried, see,  inter  ali^,  Ferguson  v.  Kentuckv 
Land  &  Live-Stock  Co.  (Tex.  Civ.  App.)  25 
S.  W.  1074;  Hill  v.  Moore,  85  Tex.  335, 
19  S.  W.  162;  Hensel  v.  Kegans,  supra. 

As  to  right  of  nonresident  wife  to  claim 
community  rights,  see,  inter  alia,  Hersh- 
berger  v.  Blewett,  46  Fed.  704;  Gratton  v. 
Weber,  47  Fed.  852;  Jacobson  v.  Bunker 
Hill  &  S.  Min.  &  Concentrating  Co.  3  Idaho, 
126,  28  Pac.  396;  Cole  v.  His  Executors,  7 
Mart.  N.  S.  41,  18  Am.  Dec.  241 ;  McKenna's 
Succession,  23  La.  Ann.  369;  Dixon  v. 
Dixon,  4  La.  188,  23  Am.  Dec.  478. 
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veyance  or  encumbrance  is  brought  to  the 
knowledge  of  the  subsequent  purchaser  or 
encumbrancer,  he  must  be  held  to  take  sub- 
ject to  such  prior  conveyance  or  encum- 
brance, or,  when  such  circumstances  are 
shown  to  exist  as  would  put  an  ordinarily 
prudent  business  man  upon  inquiry  as  to 
such  prior  conveyance  or  encumbrance,  then 
he  is  charged  with  notice  of  such  facts  as 
upon  inquiry  he  could  have  ascertained;  but 
where  circiunstances  alone  are  relied  upon, 
with  no  proof  of  actual  knowledge,  they 
must  be  of  such  character  that  failure  to 
make  the  inquiry  amounts  to  bad  faith." 
In  that  case,  as  in  this,  it  was  not  shown 
that  there  was  the  least  intimation  or  hint 
from  any  source  that  a  third  party  had  any 
interest  in  the  property. 

When  these  rules  are  considered,  in  con- 
nection with  the  fact  that  the  husband  and 
wife  were  living  separate  and  apart, — she 
in  a  distant  state, — ^and  that  the  property 
had  been  acquired  and  sold  by  the  husband 
in  defiance  of  the  commtmity  rights,  if  it 
be  held  that  a  community  exists  under  such 
circumstances,  it  would  seem  that  respond- 
ents exercised  the  diligence  put  upon  ordi- 
narily prudent  persons,  and  are  entitled  to 
claim  as  bona  fide  purchasers  under  the 
statute.  This  case  is  easily  distinguished 
from  Dane  v.  Daniel,  where  the  property  has 
been  formerly  occupied  by  one  of  the  par- 
ties and  his  wife.  They  had  made  a  num- 
ber of  conveyances  as  husband  and  wife,  all 
of  which  had  been  recorded,  and  the  other 
party  and  his  wife  had  lived  for  more  than 
ten  years  in  the  county  and  were  well  known 
to  be  husband  and  wife.  The  case  is  more 
like  Attebery  v,  O'Neil,  42  Wash.  487,  85 
Pac  270,  where  the  court  said:  "A  pur- 
chaser must,  no  doubt,  exercise  due  dili- 
gence to  ascertain  the  status  of  his  several 
grantors  at  the  time  they  acquired  and  con- 
veyed the  property,  but  he  is  not  bound  to 
go  outside  of  and  beyond  the  record  to  as- 
certain whether  any  such  grantor  had  an 
equity  in  the  premises  before  he  acquired 
his  title,  and  whether  he  was  married  or 
single  when  such  equity  was  acquired.  If 
such  were  the  case,  records  and  deeds  would 
be  of  little  avail,  and  the  evils  i-esulting 
from  the  adoption  of  such  a  rule  would  far 
outweigh  any  benefits  to  be  derived  from 
it." 

In  her  reply  brief  appellant  contends  that, 
in  any  event,  the  case  should  be  reversed 
and  the  respondents  put  to  the  proof  of  bona 
fides.  It  is  not  denied  that  respondents' 
grantor  was  a  purchaser  for  value,  or  that 
the  record  title  was  clear.  This  raised  the 
presumption  that  the  purchaser  was  with- 
out notice,  and  put  the  burden  on  appellant 
to  prove  notice  of  her  equity.  "Proof  of 
such  payment,  in  the  absence  of  proof  of 
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notice,  or  of  any  fact  sufficient  in  lav  to 
charge  notice,  or  sufficient  to  put  the  pur- 
chaser upon  inquiry,  will  raise  the  pitsuro?- 
tion  that  his  purchase  was  without  noti», 
and  the  onus  will  be  upon  the  one  asseiticg 
an  equity  in  the  property  to  prove  notice 
thereof  to  such  purchaser."  Williams  t. 
Smith,  128  6a.  306,  57  S.  E.  801;  Atkinwn 
V.  Greaves,  70  Miss.  42,  11  So.  688,  and  cues 
cited;  13  Enc.  £v.  p.  901. 

In  E.  B.  Millar  &  Co.  v.  Olney,  supn,  it 
was  said :  ''We  are  of  the  opinion  that  there 
is  nothing  shown  in  this  case  that  vouli 
have  put  an  ordinarily  prudent  business 
man  on  inquiry,  and  that  there  was  no 
question  of  fact  to  go  to  the  jury  for  a  find- 
ing upon  this  part  of  the  case." 

For  the  reasons  assigned,  the  judgment  ii 
affirmed. 

Rndkln,  Ch.  J.,  and  Fallerton,  Mor- 
ris, and  Gose,  JJ.,  concur. 
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* '(—  Iowa,  — ,  127  N.  W.  63.) 

Principal  —  husband  securing  loan— 
liability  of  wife. 

1.  That  a  man,  in  negotiating  for  a  loan, 
is  acting  for  his  wife  as  undisclosed  prin- 
cipal, is  not  shown  by  evidence  that  she 
was  carrying  on  a  farm  in  her  own  name 
and  that  all  the  marketing,  buying,  and 
selling  was  done  by  him  for  her. 

Same   —    contract    to    lend    money  — 
breach  —  action. 

2.  An  undisclosed  principal  cannot  sue 
for  breach  of  a  contract  to  lend  money  to 
the  agent. 

(July  9,  1910.) 


Note,  —  Character  of  contract  as  affect- 
ing right  of  undiaciosed  prindpai  U 
eue  thereon^ 

The  general  rule  has  frequently  been  slat 
ed  and  applied  that  an  undisclosed  pris 
cipal  may  sue  on  any  contract  not  undei 
seal,  made  by  his  agent  in  his  behalf,  Tl.: 
doctrine  apparently  originated  as  corolla^: 
to  the  proposition  that  an  undisclosed  prh: 
cipal  was  liable  upon  any  contract  made  \\ 
his  behalf  by  his  agent  at  the  option  of  t!^ 
other  party  thereto,  the  theory  being  tlia 
inasmuch  as  the  principal  was  liable  up*.  ] 
such  contracts  he  should  be  permitted  t 
s^e  thereon. 

It  is  not  intended  to  include  herein  tV. 
many  cases  where  this  general  rule  has  U?e 
applied  without  reference  to  the  eharacte 
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APPEAL  bj  plaintiff  from  a  judgment 
of  the  District  Court  for  Shelby  Coun- 
ty entered  upon  a  directed  yerdict  for  de- 
fendant in  an  action  brought  to  recover 
damages  for  alleged  breach  of  a  contract  to 
loan  money.     Affirmed. 

Statement  by  McClain,  J., 

Action  to  recover  damages  for  a  breach 
of  a  contract  for  the  loaning  of  money  by 
defendant  to  plaintiff,  represented  in  the 
transaction  by  her  husband,  Patrick  Shields. 
At  the  close  of  plaintiff's  evidence,  the  court 
sustained  a  motion  for  defendant  to  direct 
a  verdict  in  his  favor,  and  from  judgment 
on  such  directed  verdict,  the  plaintiff  ap- 
peals. 

Messrs.  T.  E.  Brady  and  Oulllson  & 
Cnllison,  for  appellant: 

An  undisclosed  principal  may  claim  the 
benefit  of  any  contract  made  by  his  duly 
authorized  agent,  and  sue  and  recover  there- 
on. 

Young  V.  Lohr,  118  Iowa,  624,  92  N.  W. 
684;  Darling  v.  Noyes,  32  Iowa,  96;  Pow- 


ell v.  Wade,  109  Ala.  95,  55  Am.  St.  Rep. 

915,    19    So.   500;    Mechem,   Agency,    769; 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1168; 

Bishop,  Contr.  1080;  31  Cyc.  Law  &  Proc. 

p.  1598. 
Messrs.  Byers  &  Byers,  for  appellee: 
If  a  person,  in  contracting  with  an  agent, 

whose  agency  is  unknown,  gives  exclusive 

credit  to  the  agent,  as  where  he  imposes 

personal  trust  or  confidence  in  the  agent,  or 

relies    upon    his    solvency,    or    his    special 

knowledge   or   skill,   the    principal    cannot 

come  forward  and  hold  the  other  party  to 

the  contract. 

31  Cyc.  Law  h.  Proc.  p.  1598,  Subdiv.  B: 

Cowan  ▼.  Curran,  216  111.  598,  76  N.  E. 

322;   1  Mechem,  Agency,  §§  769-771,  777; 

Kelly  V.  Thuey,  102  Mo.  522,  15  S.  W.  62; 

Powell  V.  Wade,  109  Ala.  05,  55  Am.  St. 

Rep.  916,  19  So.  500. 

McGlain,  J.,  delivered  the  opinion  of 
the  court: 

The  evidence  tends  to  show  an  oral  agree- 
ment between  the  defendant  and  Patrick 
Shields,  the  husband  of  plaintiff,  by  which. 


of  the  contract,  or  whether  it  was  executed 
or  executory. 

A  restriction  generally  made  upon  the 
power  of  an  undisclosed  principal  to  sue  up- 
on a  contract  made  in  his  behalf  by  his 
agent  is  that  the  contract  must  not  be 
under  seal,  it  being  generally  recognized 
that  an  undisclosed  principal  cannot  sue 
upon  a  contract  under  seal.  Clarke  v. 
Courtney,  5  Pet.  319,  8  L.  ed.  140;  Moline 
Malleable  Iron  Co.  v.  York  Iron  Co.  27 
C.  C.  A.  442,  53  U.  S.  App.  580,  83  Fed. 
66  (stated) ;  New  England  M.  Ins.  Co.  v. 
De  Wolf,  8  Pick.  56;  Briggs  v.  Partridge, 
64  N.  Y.  357,  21  Am.  Rep.  617;  Nicoll  v. 
Burke,  78  N.  Y.  580;  Elliott  v.  Brady,  192 
N.  Y.  221,  18  L.R.A.(N.S.)  600,  127  Am. 
St  Rep.  898,  86  N.  E.  69;  Smith  v.  Pierce, 
45  App.  Div.  628,  60  N.  Y.  Supp.  1011; 
Hopkins  v,  Mehaffy,  11  Serg.  &  R.  126; 
Cocke  V.  Dickens,  4  Yerg.  35,  26  Am.  Dec. 
214;  Kempner  v.  Dillard,  100  Tex.  606,  123 
Am.  St.  Rep.  822,  101  S.  W.  437  (stated) ; 
Dancer  v.  Hastings,  4  Bing.  2;  Sims  v. 
Bond.  6  Barn.  &  Ad.  389. 

In  Briggs  v.  Partridge,  it  was  held  that 
a  contract  under  seal  for  the  sale  of  real 
estate  could  not  be  turned  into  the  simple 
contract  of  a  person  not  in  any  way  appear- 
ing on  its  face  to  be  a  party  to  or  interest- 
ed in  it,  on  proof  de  \iorB  the  instrument 
that  the  nominal  party  was  acting  as 
agent  of  another,  especially  in  the  absence 
of  any  proof  that  the  alleged  principal  had 
received  any  benefit  from  it  or  in  any  way 
ratified  it. 

It  is  immaterial  that  the  seal  was  not 
essential  to  the  validity  of  the  contract. 
Smith  v.  Pierce,  supra. 

But  see  Lancaster  v.  Knickerbocker  Ice 
Co.  163   Pa.  427,  26  Atl.   251,  wherein   it  I 
is  said  that  a  seal  where  not  essential  to  I 
29  L.R.A.(^.S.) 


the  validity  of  a  contract  may  be  treated 
as  surplusage,  and  hence  will  not  prevent 
the  general  rule  already  stated  from  ap- 
plying. 

It  is  also  well  settled  that  this  general 
rule  does  not  apply  to  negotiable  instru- 
ments, and  an  undisclosed  principal  cannot 
merely  by  virtue  of  the  agency  sue  upon  a 
negotiable  instrument  received  by  the  agent 
in  his  own  name.  Van  Ness  v.  Forrest,  8 
Cranch,  30,  3  L.  ed.  478;  Nave  v.  Hadley, 
74  Ind.  165;  McClure  v.  Livermore,  78  Me. 
390,  6  Atl.  11;  Fuller  v.  Hooper,  3  Gray, 
341;  Bank  of  British  N.  A.  v.  Hooper,  6 
Gray,  567,  66  Am.  Dec.  390;  Fairfield  v. 
Adams,  16  Pick.  381;  National  L.  Ins.  Co. 
V.  Allen,  116  Mass.  398;  Lancaster  v.  Knick- 
erbocker Ice  Co.  and  Briggs  v.  Partridge, 
supra;  Pentz  v.  Stanton,  10  Wend.  271,  25 
Am.  JDec.  558;  Chandler  v.  Coe,  54  N.  H. 
561;  Bank  of  United  States  v.  Lyman,  20 
Vt.  666;  Cramlington  v.  Evans,  2  Vent. 
307  (bill  of  exchange) ;  Fenn  v.  Harrison, 
3  T.  R.  767;  Beckham  v.  Drake,  11  Mees. 
A  W.  316. 

Another  exception  to  the  general  rule 
permitting  an  undisclosed  principal  to  main- 
tain an  action  upon  a  contract  not  under 
seal,  entered  into  in  his  behalf  by  an  agent, 
are  contracts  of  guaranty  or  indemnity. 
Such  contracts  are  personal  in  their  nature, 
and  there  is  a  mutual  trust  between  the 
parties  thereto  which  renders  the  general 
rule  inapplicable.  Second  Nat.  Bank  v. 
Diefendorf,  90  111.  396;  Mitchell  v.  Railton, 
46  Mo.  App.  273;  King  v.  Batterson,  33 
R.  I.  117,  43  Am.  Rep.  13. 

In  addition  to  the  foregoing  exceptions 
to  the  general  rule,  it  has  generally  been 
recognized,  when  the  point  has  been  raised, 
that  a  party  to  an  execlitory  contract  may 
refuse  to  carry  it  out  or  to  permit  perform- 
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on  certain  contingencies  not  here  material 
to  mention,  the  defendant  agreed  to  loan  to 
said  Patrick  Shields  $9,600  at  5^  per  cent 
interest  for  five  years,  to  enable  the  lat- 
ter to  purchase  a  piece  of  land,  and  that 
subsequently,  when  the  conditions  had  been 
complied  with,  the  defendant  refused  to  ad- 
vance the  money  in  accordance  witli  the 
agreement,  rendering  it  necessary  for  this 
plaintiff,  who  alleges  that  the  agreement 
was  made  for  her  and  in  her  behalf,  to 
borrow  the  money  elsewhere  at  6  per  cent. 
Plaintiff  seeks  to  recover,  by  way  of  dam- 
ages for  breach  of  the  contract,  the  differ- 
ence in  the  interest  which  slie  vas  com- 
pelled to  pay.  It  is  not  claimed  that  plain- 
tiff's husband  purported  in  the  negotiations 
to  be  acting  for  his  wife  or  for  any  person 


other  than  himself,  or  that  defendant  knew 
or  had  any  reason  to  suppose  that  plaintiff^s 
husband  was  making  the  contract  as  the 
agent  of  another.  Indeed,  we  are  unable  to 
discover  in  the  brief  record  presented  to  us 
any  evidence  of  an  arrangement  or  under- 
standing between  plaintiff  and  her  husband, 
that  her  husband  was  to  act  in  her  behalf 
in  procuring  the  loan  from  defendant.  This 
is  a  very  material  matter,  for  without  some 
such  arrangement  or  understanding  between 
plaintiff  and  her  husband,  the  contract 
would  not  be  binding  on  the  plaintiff,  and 
therefore,  as  between  her  and  defendant, 
there  would  be  no  mutuality.  It  does  ap- 
pear that  the  plaintiff,  during  the  time  these 
negotiations  between  her  husband  and  de- 
fendant were  pending,  was  carrying  on  a 


ance  where  the  other  party  tlicreto  was  an 
agent  acting  for  an  undisclosed  principal. 
In  general  it  may  be  said  that  it  is  the 
right  of  every  party  to  choose  witli  whom 
he  will  have  business  dealinirs,  and  ordi- 
narily the  court  will  not  enforce  an  execu- 
tory contract  in  belialf  of  an  undisclosed 
principal  where  the  otlier  party  thereto  ob- 
jects to  perfprmance,  on  the  ground  that  he 
executed  the  contract  under  the  belief  that 
the  agent  was  the  real  party  to  it,  and 
he  would  not  have  entered  into  same  with 
the  undisclosed  principal  of  such  agent. 
Birmingham  Matinee  Club  v.  McCarty,  152 
Ala.  blly  13  L.R.A.(N.S.)  156,  44  So.  642, 
15  A.  &  E.  Ann.  Cas.  237;  Sullivan  v.  Shail- 
er,  70  Conn.  733,  40  Atl.  1054;  Pancoast 
V.  Dinsmore,  105  Me.  471,  134  Am.  St.  Rep. 
682,  75  Atl.  43;  Whiting  v.  Wm.  H.  Craw- 
ford Co.  93  Md.  390,  49  Atl.  625;  Winches- 
ter v.  Howard,  97  Mass.  303,  93  Am.  Dec. 
93;  Moore  v.  Vulcanite  Portland  Cement 
Co.  121  App.  Div.  667,  106  N.  Y.  Supp. 
393;  King  v.  Batterson,  supra;  New  York 
Brokerage  Co.  v.  Wharton,  143  Iowa,  61, 
119  N.  W.  969. 

In  Edwards  v.  Ezcll,  2  Tex.  App.  Civ. 
Cas.  (Willson)  208,  the  doctrine  was  assert- 
ed that  if  an  agent  possesses  authority  to 
make  a  written  contract  not  under  seal, 
and  makes  it  in  his  own  name,  whether  he 
describes  himself  to  be  an  agent  or  not,  or 
his  principal  be  known  or  unknown,  the 
principal  is  entitled  to  sue  thereon  unless, 
by  the  attendant  circumstances,  it  is  clear- 
ly manifested  that  an  exclusive  credit  was 
given  the  agent.  For  a  similar  statement 
of  the  doctrine,  see  also  Brown  v.  Morris, 
83  N.  C.  254,  3  Mor.  Min.  Rep.  177. 

An  undisclosed  principal  is  not  entitled 
to  enforce  an  executory  contract  made  by 
an  agent  in  his  own  name  for  the  sale  of 
land  of  the  principal,  where  the  contract 
contains  stipulations  that  the  agent  as  the 
ostensible  seller  will  grant,  by  warranty 
deed,  an  unencumbered  title.  Birmingham 
Matinee  Club  v.  McCarty,  supra.  In  reach- 
ing the  forep^ing  conclusion  the  court  rea- 
soned: "If  the  party  contracting  without 
knowledge  of  the  agency  were  bound  to  take 
the  service  or  conveyance  or  property  from 
29  L.R.A.(N.S.) 


the  undisclosed  principal,  the  well-recog- 
nized rule  that  one  may  determine  for  him- 
self with  whom  he  will  deal,  with  whom  he 
will  contract,  would  be  directly  infracted; 
and  the  elements  of  the  contract  reason- 
ably attributable  to  personal  confidence  and 
trust,  including  the  financial  responsibility 
of  the  agent,  with  whom  he  alone  deals  as 
principal,  would  be  stricken  of  force  to 
which,  under  all  principles  of  substantial 
justice  and  right,  the  relying  party  is  en- 
titled to  the  benefit.  Of  course,  it  follows 
that  for  a  failure  or  refusal,  by  the  party 
dealing  with  the  agent,  to  perform  the  con- 
tract, which  was  in  reality,  but  unknown 
to  be,  the  undertaking  of  an  undisclosed 
principal,  and  not  the  undertaking  of  the 
individual  with  whom  made,  the  recalcit- 
rant party  cannot  be  mulcted  in  damages 
by  the  developed  principal." 

On  the  same  theory,  in  Winchester  v. 
Howard,  supra,  a  purchaser  of  oxen  by  ex- 
ecutory contract  was  held  entitled  to  refuse 
to  take  them  upon  ascertaining  that  the 
seller  was  not  the  owner,  but  was  acting 
in  the  sale  merely  as  the  undisclosed  agent 
of  the  owner.  The  court  said:  "There  may 
be  good  reasons  why  One  should  be  unwill- 
ing to  buy  a  pair  of  oxen  that  had  been 
owned  or  used  or  were  claimed  by  a  par- 
ticular person,  or  why  he  should  be  unwill- 
ing to  have  any  dealings  with  that  person, 
and,  as  a  man's  right  to  refuse  to  enter 
into  a  contract  is  absolute,  he  is  not  obliged 
to  submit  the  validity  of  his  reasons  to  a 
court  or  jury." 

And  in  Sullivan  v.  Shailer,  it  was  said 
that  the  law  "will  not,  however,  extend  to 
an  undisclosed  principal  the  right  to  per- 
form himself  the  executory  contract  of  his 
agent  which  involves  a  personal  trust  or 
confidence  imposed  in  the  latter  by  the 
other  contracting  party.  But  if  a  contract 
so  made  by  a  third  party  in  consideration 
of  the  persona]  character,  ability,  or  skill 
of  the  agent,  has  been  fully  performed  by 
the  latter,  or  if  performance  by  the  prin- 
cipal has  been  accepted,  there  would  seem 
to  ba  no  reason  why  the  undisclosed  prin- 
cipal should  not  be  entitled  to  enforce,  by 
an  action  against  the  third  party^  a  per* 
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farm  in  her  own  name,  and  that  all  the  mar- 
keting, buying,  and  selling  was  done  by  him 
for  her.  But  we  think  that  this  evidence 
falls  far  short  of  constituting  any  proof 
that,  even  as  between  plaintiff  and  her  hus- 
band, it  was  understood  that  the  proposed 
loan  was  being  procured  by  plaintiff's  hus- 
band for  her,  as  undisclosed  principal. 

Under  this  state  of  facts  it  is  very  clear 
that  plaintiff  cannot  maintain  an  action 
for  the  breach  of  this  contract:  First,  be- 
cause plaintiff's  allegation  that  she  entered 
into  such  contract  through  her  husband  as 
her  agent,  which  allegation  is  covered  by 
defendant's  general  denial,  was  not  proven; 
and,  second,  because,  if  proven,  the  contract 
would  not  be  binding  as  between  her  and 
the  defendant,  who  had  no  knowledge  that 


her  husband  was  acting  as  her  agent  in  the 
matter.  One  who  sues  as  undisclosed  prin- 
cipal on  a  contract  purporting  to  have  been 
made  by  his  agent  in  t)ie  agent's  own  name 
has  the  burden  of  proving  the  fact  of  agen- 
cy, and  that  in  the  making  of  a  contract  the 
alleged  agent  was  acting  for  him.  Powell 
V.  Wade,  100  Ala.  95,  55  Am.  St.  Rep.  915, 
19  So.  500. 

While  the  first  of  these  reasons  appears 
to  us  to  be  conclusive  of  the  case,  the  argu- 
ment of  counsel  relates  to  the  second  propo- 
sition, and  we  shall  briefly  express  our 
views  as  to  appellant's  contentions.  It  is 
true  that  if  one,  as  agent  and  acting  for  an- 
other, make  a  contract  in  his  own  name  for 
the  benefit  of  his  undisclosed  principal,  the 
principal  may  be  sued  for  breach  of  such 


formanoe,  by  him  of  his  part  of  the  con- 
tract" 

So,  in  Rayner  v.  Grote,  15  Mees.  &  W. 
359,  it  was  remarked  that,  had  the  contract 
sued  upon  been  executory  and  one  in  which 
the  skill  or  solvency  of  the  principal  could 
have  been  reasonably  considered  as  an  in- 
gredient, or  if  the  contract  had  been  wholly 
unperformed  or  partially  performed  with- 
out knowledge  of  the  real  principal,  such 
principal  where  undisclosed  could  not  sue 
thereon. 

And  in  Pancoast  v.  Dinsmore,  in  holding 
an  agent  liable  upon  an  executory  contract 
to  sell  real  estate  where  he  was  unable  to 
convey,  but  offered  a  conveyance  by  his  un- 
disclosed principal,  which  was  held  not  to  be 
a  compliance  with  his  contract,  the  court 
remarked:  "It  is  good  sense,  as  well  as 
sound  law,  that  in  case  of  a  purely  executory 
contract,  a  party  dealing  with  another  as 
principal,  though  in  fact  ne  is  agent,  is  not 
compellable  at  all  events  to  accept  perform- 
ance from  the  undisclosed  principal  when 
discovered,  though  he  may  do  so." 

In  Cowan  v.  Curran,  216  111.  698,  75  N. 
E.  322,  the  right  to  specific  performance  of 
an  executory  contract  for  the  sale  of  real 
estate  was  denied  where  sought  by  an  un- 
disclosed principal  claiming  to  be  the  real 
vendee  in  the  contract,  where  the  vendor, 
in  making  the  sale,  relied  upon  representa- 
tions as  to  the  standing  and  financial  re- 
sponsibility of  the  vendee,  and  extended  to 
her  exclusive  credit. 

And  in  New  York  Brokerage  Co.  v.  Whar- 
ton, specific  performance  of  a  contract  to 
exchange  a  stock  of  goods  for  real  estate 
was  denied  where  the  stock  of  goods  was 
not  owned  by  the  party  to  the  contract,  but 
by  an  undisclosed  principal,  of  which  fact 
the  other  party  to  the  contract  had  no 
knowledge.  Q'he  court  said:  "It  is  the 
right  of  a  party  to  a  contract  to  know  with 
whom  he  aeals,  unless  he  consents  to  deal 
with  an  agent  in  behalf  of  an  undisclosed 
principal.  He  has  a  right  to  rely  upon 
representations  made  as  to  the  identity  of 
the  other  party  to  the  contract,  and  if  de- 
ceived by  such  representations  he  has  a 
risfht  to  rescind." 
29  L.R.A.(N.S.) 


An  undisclosed  principal  is  not  entitled 
to  the  specific  performance  of  a  contract 
where,  at  the  time  of  executing  the  same, 
the  acent  who  executed  it  claimed  to  be  act- 
ing ^r  another  as  his  principal,  and  the 
other  party  to  the  contract  would  not  have 
entered  into  it  had  he  known  who  the  real 
principal  was.  Real  Estate  Invest.  Co.  v. 
Richmond,  Rap.  Jud.  Quebec,  23  S.  C.  151. 

But  see  Kelly  v.  Thuey,  143  Mo.  422,  45 
S.  W.  300,  wherein  an  executory  contract 
for  the  sale  of  real  estate  was  specifically 
enforced  in  behalf  of  an  undisclosed  prin- 
cipal. In  this  respect  the  doctrine  of  102 
Mo.  522,  15  S.  W.  G2,  was  overruled,  and 
the  rule  was  asserted  that  an  agent  may 
enter  into  a  contract  for  the  purchase  of 
land  for  an  undisclosed  principal,  and  the 
principal  may  maintain  a  suit  in  his  own 
name  to  enforce  the  contract,  and  it  is  im- 
material whether  the  principal  was  known 
or  unknown  during  the  transaction,  or 
whether  the  seller  supposed  he  was  dealing 
with  the  agent  acting  in  his  own  behalf. 

In  line  with  the  distinction  already  point- 
ed out  between  the  right  of  an  undisclosed 
principal  to  enforce  an  executed  and  an 
executory  contract,  according  to  the  weight 
of  authority  where  the  agent  acting  in  be- 
half of  his  undisclosed  principal  has  fully 
performed  the  contract  and  performance  has 
been  accepted  by  the  other  party  thereto, 
although  without  knowledge  that  same  was 
in  behalf  of  an  undisclosed  principal,  such 
undisclosed  principal  may  maintain  an  ac- 
tion in  his  own  name  to  recover  the  agreed 
consideration  for  performance.  Prichard 
V.  Budd,  22  C.  C.  A.  604,  42  U.  S.  App.  186, 
76  Fed.  710;  Sullivan  v.  Shailer,  supra; 
Warder  v.  White,  14  111.  App.  60;  Kelly 
Asphalt  Block  Co.  v.  Barber  Asphalt  Paving 
Co.  136  App.  Div.  22,  120  N.  Y.  Supp.  163; 
Grojan  v.  Wade,  2  Starkie,  443. 

This  rule  was  applied  where  the  clerk  of 
an  attorney  procured  the  probate  of  a  will 
for  a  client,  and  the  attorney  was  held  en- 
titled to  recover  for  such  services,  although 
the  client  supposed  the  clerk  was  acting  in 
his  own  behalf  and  for  himself.  The  court  * 
said  that  if  any  prejudice  had  arisen  to  the 
defendant   from   the   supposition   that   the 
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contract,  and  on  the  other  hand  may  recov- 
er damages  for  breach  thereof  by  the  other 
party.  But  this  general  rule  is  subject  to 
well-recognized  exceptions,  one  of  which  is 
that  if  the  party  contracting  with  the  agent, 
having  no  loiowledge  of  the  agency,  may  rea- 
sonably be  supposed  to  have  entered  into 
such  contract  in  consideration  of  some  ele- 
ment of  personal  trust  and  confidence,  and 
the  contract  remains  wholly  executory,  the 
undisclosed  principal  cannot  enforce  the 
contract  in  his  own  name  and  right.  This 
exception  is  based  on  the  very  good  reason 
that  a  contracting  party  is  not  bound  to  ac- 
cept performance  of  personal  services  from, 
or  extend  confidence  or  credit  to,  another 
person  than  the  one  with  whom  he  supposed 
he  was  entering  into  the  contract  relation. 
Mechem,  Agency,  §§  769-771;  Birmingham 
Matinee  Club  v.  McCarty,  13  L.R.A.(N.S.) 
156,  15  A.  &  E.  Ann.  Cas.  237  and  notes 
(152  Ala.  571,  44  So.  642) ;  Kelly  v.  Thuey, 
102  Mo.  522,  16  S.  W.  62;  King  ▼.  Batter- 
son,  13  R.  I.  117,  43  Am.  Rep.  13;  Barns  ▼. 
Barrow,  61  N.  Y.  39,  19  Am.  Rep.  247;  Cow- 
an ▼.  Curran,  216  111.  698,  76  N.  E.  322; 
New  York  Brokerage  Co.  v.  Wharton,  143 
Iowa,  61,  119  N.  W.  969;  Ellsworth  v.  Ran- 
dall, 78  Iowa,  141,  16  Am.  St.  Rep.  425,  42 
N.  W.  629. 

The  facts  of  this  case  bring  it  clearly 
within  the  exception  to  the  rule  that  the  un- 
disclosed principal  may  sue  for  breach  of 
contract  made  by  his  agent.     There  is  no 


evidence  that  Patrick  Shields  agreed  to  se- 
cure the  payment  of  the  money  to  be  loaned 
by  a  mortgage  of  the  land  which,  as  he  rep- 
resented, he  proposed  to  purchase,  and  even 
if  it  appeared  that  the  loan  was  to  be  thus 
secured,  there  is  no  evidence  that  the  defend- 
ant relied  entirely  upon  such  security,  and 
not  to  any  extent  upon  the  personal  respon- 
sibility of  Patrick  Shields.  It  is  clear  that 
he  was  under  no  obligation  therefore  to 
make  the  loan  to  plaintifiT,  and  if  he  were 
under  no  such  obligation,  he  is  not  liable 
for  damages  to  plaintiff  for  refusing  to  make 
it.  If  the  contract  nras  by  Patrick  Shields 
as  agent  for  plaintiff,  it  could  only  be  car- 
ried out  by  the  Idan  of  the  money  to  plain- 
tiff, and  plaintiff  cannot  recover  damages  if 
the  contract  was  only  for  the  loan  of  money 
to  her  husband. 

The  cases  relied  upon  for  appellant  are 
not  in  point.  In  Winchester  ▼.  Howard,  97 
Mass.  303,  93  Am.  Dec.  93,  it  is  said  that  an 
agent  may  sell  the  property  of  his  principal 
without  disclosing  the  fact  of  his  agency, 
or  that  the  property  is  not  his  own,  and  the 
principal  may  maintain  an  action  in  his  own 
name  to  recover  the  price.  But  the  court 
follows  this  general  proposition  with  the 
statement  that,  on  the  other  hand,  every 
man  has  a  right  to  elect  what  parties  he 
will  deal  with,  and  to  take  into  account  in 
such  dealing  the  character,  credit,  and  sub- 
stance of  the  person  with  whom  he  con- 
tracts.   And  in  Kelly  ▼.  Thuey,  143  Mo.  422, 


clerk  was  the  principal  the  case  might  have 
been  different,  but  that  did  not  appear,  and 
the  sum  claimed  was  clearly  due  from  the 
defendant,  since  the  services  had  been  per- 
formed.   Grojan  v.  Wade,  supra. 

Compare  with  Boston  Ice  Co.  ▼.  Potter, 
123  Mass.  28,  26  Am.  Rep.  9,  which  denied 
the  right  of  the  purchaser  of  an  ice  busi- 
ness to  recover  the  value  of  ice  furnished 
by  him  to  another  under  a  contract  en- 
tered into  with  the  seller.  It  appeared 
in  this  case  that  the  plaintiff  had  for- 
merly furnished  ice  to  the  same  party, 
who  had  refused  longer  to  deal  with  him, 
and  that  later  he  furnished  ice  under  an 
arrangement  made  by  the  defendant  with  a 
third  person,  whose  business  he  had  acquired 
after  the  defendant  had  entered  into  the 
arrangement.  The  case  was  based  on  the 
proposition  that  there  was  no  privity  of 
contract  between  plaintiff  and  defendant, 
and,  without  such  privity,  possession  and 
use  of  the  property  would  not  support  an 
implied  assumpsit,  and  not  upon  the  theory 
that  the  plaintiff  was  an  undisclosed  prin- 
cipal of  the  party  to  the  contract,  whose 
business  he  had  acquired.  Upon  this  point 
it  is  distinguishable  from  the  foregoing 
cases  which  sustain  the  right  of  an  undis- 
closed principal  to  recover  the  considera- 
tion of  a  contract  after  performance  by  the 
agent,  as  in  such  cases  there  is  no  question 
but  what  there  is  a  privity  of  contract  be- 
29  L.R.A.(N.S.) 


tween  the  undisclosed  principal  and  the  oth- 
er party  thereto. 

The  doctrine  of  this  case  was  also  stated 
and  applied  to  a  very  similar  state  of  facts 
in  Boulton  v.  Jones,  2  Hurlst.  &  N.  664. 
The  only  substantial  distinction  between 
the  two  cases,  as  to  the  facts,  was  that 
while  in  Boston  Ice  Co.  v.  Potter,  it  ap- 
peared that  a  third  person  had  previously 
refused  to  buy  of  the  plaintiff,  and  he  was 
seeking  to  enforce  a  similar  contract  made 
with  another,  this  fact  did  not  appear  in 
Boulton  V.  Jones.  The  two  cases,  however, 
were  both  disposed  of  on  the  theory  of  a 
lack  of  privity  between  the  plaintiff  and 
the  defendant.  Cases  disposed  of  on  this 
theory  are  not  included  herein.  The  two 
mentioned  have  been  included  merely  by 
way  of  illustrating  the  distinction  in  prin- 
ciple, and  because  of  the  fact  that  the  Mas- 
sachusetts case  has  frequently  been  cited 
as  asserting  a  doctrine  contrary  to  that  of 
the  weight  of  authority,  to  the  effect  that 
where  a  contract  by  an  undisclosed  prin- 
cipal is  fully  performed  by  him,  and  there 
is  nothing  remaining  toward  the  completion 
of  the  same  except  the  payment  of  the 
consideration  by  the  other  party  thereto, 
the  principal  is  entitled  to  recover  same, 
although  he  would  not  have  been  entitled 
to  have  enforced  the  contract  even  though 
it  had  remained  executory.  A.  G.  S. 
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45  S.  W.  300,  the  court,  commenting  upon 
the  case  of  the  same  title  above  dted,  sim- 
ply holds  that  an  agent  may  enter  into  a 
contract  for  the  purchase  of  land  for  an  un- 
disclosed principal,  and  the  principal  may 
maintain  suit  in  his  own  name  and  enforce 
the  contract;  but  it  is  not  indicated  that 
any  credit  was  extended,  or  was  to  be  ex- 
tended, to  the  agent  as  supposed  principal 
in  the  transaction. 

The  reasons  assigned  by  the  defendant  for 
refusing  to  carry  out  the  contract  with 
plaintiff's  husband  were  wholly  immaterial. 
If  he  incurred  no  obligation  to  this  plaintiff, 
then  his  reasons  for  not  carrying  out  his 
contract  with  her  husband,  even  though  not 
BufScient  to  justify  him  as  against  the  hus- 
band, would  not  give  rise  to  any  right  of 
action  in  favor  of  the  plaintiff. 

The  judgment  was  correct,  and  it  is  af- 
firmed* 
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V. 

NETOGRAPH  MACHINE  COMPANY  et  al. 


SAME,  Plff.  in  Err., 

V. 

B.  G.  RANKIN. 

X—  Okla.  — ,  108  Pac.  382.) 

Note  —  fraud  —  evidence  —  sufficiency 
—  waiver  by  renewal. 

Where,  in  a  suit  on  two  promissory 
notes,  the  testimony  disclosed  that  the 
same  were  executed  in  renewal  of  two  other 
notes  given  by  defendant  to  plaintiff  in 
payment  for  his  share  of  the  purchase  price 
of  a  worthless  patent  right;  that  defend- 
ant was  induced  to  sign  the  original  notes 
by  the  agent  of  plaintiff  and  L.,  one  of 
defendant's  copartners,  by  representing  to 
him  that  L.,  on  whose  honesty,  good  faith, 
and  judgment  defendant  relied,  thought 
it  a  good  investment  and  would  join  his 
copartner  in  the  purchase  thereof,  and  pay 
for  and  share  therein  equally  with  them; 
that  after  the  deal  was  closed,  pursuant  to 
a  secret  agreement  between  said  agent  and 
L.,  plaintiff  returned  to  L.  unpaid  his  note 
and  check  given  in  payment  for  his  share 
of  the  purchase  price  of  said  patent  right, 
— held,  that  the  evidence  was  sufficient  to 
take  the  case  to  the  jury  on  the  ground  of 
fraud;  held,  also,  that  the  execution  of  the 
renewal  notes  before  the  discovery  by  de- 
fendant of  the  fraud  did  not  constitute  a 
waiver  thereof. 

(January  11,  1910.) 

Headnote  by  Tubneb,  X 
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ERROR  to  the  District  Court  for  Okla- 
homa County  to  review  a  judgment  af- 
firming judgments  of  the  Probate  Court  in 
plaintiffs'  favor  in  consolidated  actions 
brought  to  recover  the  amounts  alleged  to 
be  due  on  certain  promissory  notes.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Burwell,  Crockett  &  Johnson 
for  plaintiff  in  error. 

Messrs.  H.  H.  Grant  and  E.  G.  Mc- 
Adams  for  defendants  in  error. 

Turner,  J.,  delivered  the  opinion  of  the 
court: 

On  May  5,  1904,  defendant  in  error,  Neto- 
graph  Machine  Company,  a  foreign  corpora- 
tion, sued  C.  F.  Gilpin,  plaintiff  in  error, 
in  the  probate  court  of  Oklahoma  coimty 
on  his  promissory  note  for  $600,  dated 
January  26,  1904,  payable  to  it  March  19, 
1904,  with  interest  and  attorneys'  fees 
in  case  of  suit.  After  issue  joined  there 
was     trial     to     a     jury,     which     resulted 

"Sole,  —  ValidAty  of  auhBcription  in^ 
duced  hy  false  statements  that  oer' 
tain  other  persons  were  to  invest  in 
the  enterprise. 

This  note  is  limited  strictly  to  cases 
such  as  the  Gilpin  v.  Netogbaph  Maoh. 
Co.,  where  it  was  sought  to  rescind  or 
avoid  a  contract  for  the  investment  of 
money  in  an  enterprise,  merely  because 
such  contract  was  entered  into  because  of 
false  statements  made  by  the  promoter  or 
his  agent  that  certain  other  persons  in 
whom  the  maker  of  the  contract  had  confi- 
dence were  also  to  invest  or  had  invested 
therein.  The  note  therefore  does  not  in- 
clude cases  passing  on  the  question  wheth- 
er a  person  can  avoid  his  subscription  to 
an  enterprise  merely  because  the  promoter, 
or  the  corporation  itself,  had  made  secret 
agreements  with  other  subscribers  for  a 
refunding  of  the  whole  or  a  part  of  their 
subscription;  neither  does  it  include  those 
cases  where  it  appears  that  certain  persons, 
for  the  purpose  of  inducing  subscriptions, 
were  made  or  held  out  as  directors  of  the 
company. 

In  accordance  with  the  Gilpin  Case  it 
has  been  held  in  a  number  of  cases  that 
when  the  promoters  of  an  enterprise  or 
the  agents  of  a  corporation  induce  a  person 
to  subscribe  for  shares  by  representations, 
among  possibly  others,  that  other  persons 
well  known  in  the  community  had  sub- 
scribed for  a  number  of  shares,  whereas 
such  subscriptions  were  in  fact  merely 
made  for  the  purpose  of  influencing  others, 
and  under  a  secret  agreement  that  they 
would  not  be  required  to  pay  for  their 
shares,  or  that  the  money  paid  would  be  re- 
funded to  them,  such  a  fraud  is  imposed 
upon  the  subscriber  as  will  entitle  him  to 
rescind,  or  to  defeat  a  note  given  for  such 
subscription.     And   this   seems   to   be   so. 
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in  judgment  for  plaintiff  for  1680.60 
and  costs,  from  which  defendant  ap- 
pealed to  the  district  court.  Tliere  the 
cause  by  stipulation  was  consolidated 
with  the  case  of  £.  6.  Rankin  v.  C.  F.  Gil- 
pin, also  appealed  by  him  from  the  probate 
court;  the  same  being  a  suit  upon  a  promis- 
sory note  for  like  amount,  made  by  defend- 
ant at  the  same  time,  payable  to  plaintiff, 
and  by  it  indorsed  to  said  Rankin,  who  had 
sued  and  recovered  judgment  in  that  court. 
In  the  district  court,  after  amended  answer 
and  reply  filed,  there  was  trial  anew  to  a 
jury,  and  judgment  for  plaintiff  on  both 
notes  for  $1,632.  Defendant  brings  the  case 
here  for  review. 

For  amended  answer  defendant  admitted 
the  execution  of  both  notes,  and  among  other 
defenses  thereto  pleaded  fraud  in  the  exe- 
cution thereof,  and,  assuming  the  burden 
of  proof,  introduced  testimony  to  maintain 
the  issue.  At  the  close  of  all  tlie  testimony, 
plaintiff  demurred  to  the  evidence,  which 
was  sustained;  and  the  first  question  for  us 
to  determine  is  whether  the  evidence  is  suffi- 
cient to  take  the  case  to  the  jury  on  the 
ground  of  fraud.  Without  undertaking  to 
weigh  conflicting  testimony,  but  viewing  it 
all  in  the  light  most  favorable  to  defend- 
ant and  allowing  all  reasonable  inferences  in 
his  favor,  on  this  point  the  evidence  dis- 
closed that  on  August  20,  1903,  defendant 
in  error  was  a  corporation  doing  business 
under  the  laws  of  Missouri,  with  its  princi- 
pal office  in  St.  Louis;  that  G.  W.  Fryhofer 


was  its  agent  at  Oklahoma  City,  with  full 
power  to  make  contracts  for  the  sale  of  tiie 
exclusive    right    to    use    the  patent  ^'Coin 
Netograph  Machine  No.  55241"  in  the  In- 
dian   territory    and    Oklahoma    territ(»7; 
that  some  time  prior  thereto  said  agent  fut 
on  exhibition  at  the  Grand  Avenue  hotel  in 
said  city  a  sample  of  said  machine  for  the 
purpose  of  selling  its  use  as  a  patent  rigbt; 
that  about  that  time  defendant,  being  out 
of  business,  was  approached  by  J.  L.  I^di, 
and  induced  to  go  with  him  to  inspect  sua 
machine,  which  Ladd  told  him  was  a  gwA 
investment;  that  defendant  had  known  Ladd 
as  a  business  man  in  said  city  for  a  num- 
ber of  years;  that  he  was  regarded  by  de- 
fendant and  generally  as  hone^st  and  intelli- 
gent,  and   upon  whose  business  judgmeni 
defendant  relied.     After  inspecting  the  ma- 
chine,   concerning    which    defendant  knev 
nothing  and  so  informed  Ladd,  and  that  b« 
had  no  faith  in  patents  and  could  see  noth- 
ing, owing  to  defective  eyesight,  Ladd  again 
informed  him  that  it  was  a  good  investment 
and  was  going  to  put  some  money  in  it,  and 
wanted  defendant  to  join  the  company  wbes 
formed,  and  likewise  invest.    This  he  agreed 
to  do,  and  later  a  "partnership"  was  formed 
for  the  purpose  of  handling  said  macbinei, 
consisting   of   defendant,   Scott   Thompsr^n. 
J.  D.  Speaker,  J.  L.  Ladd,  and  A.  J.  Bro^, 
under  the  name  of  the  Netrograph  Maclii» 
Company,  of  which  defendant  was  electa! 
"secretary."     Concerning  the  deal,  the  tes- 
timony   further    discloses    that    defendant 


whether  the  persons  themselves  whose 
names  were  thu«  used  were  active  in  secur- 
ing subscriptions  or  not.  Cases  so  holding 
are  Alabama  Foundry  &  Mach.  Works  v. 
Dallas,  127  Ala.  613,  20  So.  459  (shares 
in  corporation);  Coles  v.  Kennedy,  81 
Iowa,  360,  25  Am.  St.  Rep.  603,  46  N.  W. 
1088  (the  same)  ;  State  Bank  v.  Cook,  125 
Iowa,  111,  100  N.  W.  72  (the  same) ;  Cox 
V.  Cline  (Iowa)  126  N.  W.  330  (purchase 
of  a  stallion) ;  Elgin  City  Bkg.  Co.  v.  Hall, 
119  Tenn.  648,  108  S.  W.  1068  (purchase 
of  a  horse) ;  Talmadge  v.  Sanitary  Securi- 
ty Co.  31  App.  Div.  498,  62  N.  Y.  Supp. 
139  (representation  by  agent  of  corpora- 
tion that  two  well-known  persons  had  sub- 
scribed for  stock,  when  in  fact  it  had  been 
given  to  them ) ;  Henderson  v.  Lacon,  L.  R. 
6  Eq.  249  (persons  appointed  as  directors 
of  a  hotel  company,  and  held  out  as  having 
subscribed  for  a  number  of  shares). 

And  see  Coles  v.  Kennedy,  supra;  Walk- 
er y.  Mobile  &  0.  R.  Co.  34  Miss.  246,  and 
Coulter  v.  Clark,  160  Ind.  311,  66  N.  E. 
739, — sufficiently  set  out  in  the  Gilpin 
Case. 

So  in  Byers  Bros.  v.  Maxwell  (Tex.  Civ. 
App.)  73  S.  W.  437,  where  persons  were 
induced  to  subscribe  for  stock,  by  the  state- 
ment of  the  president  of  the  company  that 
he  would  take  a  certain  number  of  shares, 
29  L.R.A.(N.S.) 


which  however  he  in  efTect  failed  to  do,  it 
was  recognized  that  the  former  would  not 
be  bound  on  their  subscription. 

However,  in  Chouteau  Ins.  Co.  r.  FloT«i, 
74  Mo.  286,  it  was  held  that  a  stockholder 
cannot  defeat  an  assessment  by  showing 
that  he  subscribed  for  his  stock  in  reliance 
upon  representations  of  the  a^nt  of  tbe 
corporation  that  certain  persons  in  whom 
he  had  conjfidence  were  stockholders,  vhea 
in  fact  they  were  not  bona  fide  subscribers 
for  stock.  The  court  said:  "With  respect 
to  the  second  of  the  above  defenses,  if  one 
subscribe  for  the  capital  stock  of  a  corpo- 
ration, under  a  parol  promise  by  the  agent 
who  procures  the  subscription  that  the  suV 
scriber  shall  not  be  called  upon  to  pay  f^r 
the  stock  or  respond  to  any  assessment 
made  upon  it,  he  is  nevertheless  bound,  and 
such  promise  or  agreement  offers  no  de 
fense  to  a  suit  on  an  assessment.    .    . 

"It  is  equally  well  settled  in  this  stat^ 
and  elsewhere,  that  a  release,  by  the  direvt 
ors  of  a  corporation,  of  a  stock  subscrib*?^ 
from  his  liability  on  such  a  subscription 
is  of  no  avail,  and  that  he  remains  boui: 
for  the  amount  of  such  subscription  a*  t 
the  other  stockholders  and  creditors  of  i 
corporation." 

So,  in   Haskell  v.  Worthington.  04  M'l 
560,  7  S.  W.  481,  it  was  held  no  defens*  U 
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talked  to  the  other  partners,  but  mostly 
with  Ladd,  and  went  into  it  in  good  faith, 
and  supposed  he  did,  and  relied  entirely  on 
Ladd  and  Fryhofer  as  to  the  workings  of 
said  machine.  Fryhofer  assuring  him  that 
Ladd  was  to  go  in  and  pay  therefor  and 
share  therein  equally  with  the  rest;  that 
through  said  Ladd  and  Fryhofer  he  was  in- 
duced to  enter  into  an  arrangement,  where- 
by all  five  of  said  partners  were  to  join  in 
the  purchase  of  a  number  of  said  machines 
for  said  Netograph  Machine  Company,  with 
the  understanding  that  each  would  own  a 
one-fifth  interest  in  the  purchase,  and  pay 
or  secure  therefor  his  proportionate  share 
of  the  purchase  price;  that  as  a  result  of 
said  understanding,  on  the  date  aforesaid, 
they  entered  into  a  written  contract  with 
defendant  in  error,  in  which  for  $G,000  it 
granted  them  as  parties  of  the  second  part 
the  exclusive  right  and  license  to  sell,  use, 
lease,  and  employ  and  license  others  so  to 
do  for  and  within  said  territories,  sixty  of 
said  machines,  pictures,  and  phonograph 
records,  the  property  of  defendant  in  error, 
f.  o.  b.  at  St.  Louis,  said  $6,000  to  be  paid 
as  follows:  '*  .  .  .  Each  of  said  par- 
ties of  the  second  part  shall,  at  the  time 
of  the  approval  of  the  patents  hereinafter 
mentioned  by  the  attorney  of  the  party  of 
the  second  part,  pay  the  sum  of  five  hundred 
($500)  dollars,  and  each  of  said  parties 
shall  execute  their  individual  note  to  the 
party  of  the  first  part,  due  in  six  months 
after  the  date  thereof,  with  6  per  cent  in- 


terest from  date,  and  said  notes  and  money 
to  be  deposited  with  the  Oklahoma  Trust 
&  Banking  Company,  at  Oklahoma  City, 
Oklahoma  territory,  to  be  delivered  to  the 
parties  of  the  first  part,  only  when  the  par- 
ties of  the  second  part  shall  have  received 
the  said  sixty  machines  and  the  said  pic- 
tures and  phonograph  records :  .  .  .  Pro- 
vided, further,  that  the  payment  of  said 
money  by  the  parties  of  the  second  part  shall 
be  deemed  and  considered  as  a  several  con- 
tract. ..."  After  said  contract  was 
signed  by  defendant  in  error  and  by  all  of 
said  partners,  defendant,  in  payment  for  his 
one-fifth  interest  in  the  property,  executed 
two  notes  for  $600  each,  payable  to  defend- 
ant in  error,  and  deposited  the  same  in  the 
bank  pursuant  to  the  terms  of  said  contract, 
and  on  January  6,  1904,  renewed  the  same 
by  executing  the  notes  sued  on.  At  the  same 
time  Ladd,  after  signing  the  contract,  in 
payment  for  his  one-fifth  interest  in  the 
property,  executed  his  note  for  $600,  paya- 
ble to  defendant  in  error,  and  drew  a  check 
for  $500,  likewise  payable,  deposited  them 
in  the  bank,  but  which  were  later  returned 
to  him  unpaid  by  defendant  in  error,  pur- 
suant to  a  prior  secret  arrangement  between 
Ladd  and  Fryhofer  to  the  effect  "that  Ladd 
should  pay  nothing  for  his  interest  in  the 
property.  About  half  of  the  machines  ar- 
rived November  13,  1904,  the  other  half 
later.  Each  was  intended  to  show  a  picture 
under  an  electric  light  and  sing  a  song  when 


an  action  on  a  stock  subscription,  that  the 
subscriber  was  induced  to  take  stock  by 
the  false  representations  of  the  promoter 
that  certain  of  the  former's  neighbors  and 
friends  had  agreed  to  take  stock.  The 
court,  in  coming  to  this  conclusion,  said: 
"Even  if  it  be  conceded  that  Tilden's  false 
representations  could  avoid  the  contract 
made  by  the  defendant,  yet  they  cannot 
avail  the  defendant  in  this  case,  for  three 
reasons:  (1)  Before  he  subscribed,  he 
could  have  ascertained  whether  the  repre- 
sentations were  true  or  false;  (2)  the 
terms  of  the  subscription  contemplated  an 
organization  before  the  first  day  of  Sep- 
tember, 1879,  and  he  had  time  enough  to 
ascertain  whether  those  representations 
were  true  or  ifalse  before  the  organiza- 
tion, and  to  have  notified  his  associates  of 
his  withdrawal  from  the  enterprise,  before 
they  acted  on  the  faith  of  his  subscription, 
in  case  he  found  them  to  be  false;  (3)  the 
representations  were  not  the  existence  of  a 
fact  essential  to  the  success  of  the  enter- 
prise, however  desirable  it  may  have  been 
to  the  defendant  that  his  neighbors  and 
friends  should  have  been  his  associates, 
and  however  beneficial  he  may  have  be- 
lieved their  becoming  interested  therein 
would  have  been  to  the  enterprise.  If 
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intended  that  their  becoming  so  should  be 
a  condition  of  his  subscription,  he  should 
have  put  it  into  the  contract;  for  ordi- 
narily it  cannot  be  deemed  essential  to  the 
success  of  an  enterprise  to  be  carried  on  by 
a  corporation,  that  its  stock  shall  be  owned 
by  any  particular  persons.  As  soon  as  cre- 
ated, it  becomes  transferable  personal  prop- 
erty; the  owners  of  stock  to-day  cannot 
tell  who  their  associate  owners  will  be  to- 
morrow. It  is  put  upon  the  market,  and 
bought  and  sold  by  whomsoever  will.  The 
essential  fact  is  behind  the  subscription  to 
the  stock  and  its  ownership;  it  matters  not 
who  the  subscribers  are,  or  whence  they 
come.  It  is  the  capital  they  bring  thit  is 
necessary  to  carry  on  the  enterprise;  that 
is  the  essential  fact." 

And  where  the  agent  for  the  sale  of 
stock,  as  well  as  the  person  subscribing, 
was  deceived  by  the  representations  of  the 
owner  that  certain  persons  were  subscrib- 
ers, the  subscriber  cannot  hold  such  agent 
liable  for  the  amount  paid  in  Eblin  v. 
Sellars,  15  Ky.  L.  Rep.  539. 

As  to  liability  of  one  whose  signature  to 
commercial  paper  is  secured  by  trick  or 
fraud,  see  note  to  Yakima  Valley  Bank  v. 
McAllister,  I  L.K,A,(N.S.)   1075. 

G.  V. 
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a  nickle  was  dropped  in  a  slot  and  a  lever 
pulled.    They  were  worthless. 

It  is  impossible  to  read  this  record  with- 
out being  impressed  that  Ladd  was  simply 
acting  as  a  decoy  for  Fryhofer  as  agent  for 
defendant  in  error,  to  get  his  copartners 
into  this  deal  whereby,  unknown  to  any  of 
them,  his  one-fifth  interest  in  the  property 
should  cost  him  nothing.  Any  such  trick 
as  that  is  a  fraud.  The  representation  by 
Fryhofer  and  Ladd  as  an  inducement  to 
defendant  to  purchase,  that  Ladd,  whom  de- 
fendant regarded  highly  for  his  honesty, 
good  faith,  and  judgment,  had  agreed  to 
likewise  purchase  on  the  same  terms,  with- 
out disclosing  the  fact  that  Ladd's  interest 
in  the  machine  was  to  be  given  him  as  a 
gratuity  for  securing  defendant  and  others 
to  purchase,  was  such  a  fraud  as  will  entitle 
defendant  to  defeat  a  recovery  on  the  notes 
sued. 

Coles  ▼.  Kennedy,  81  Iowa,  360,  25  Am. 
St.  Rep.  503,  46  N.  W.  1088,  was  a  suit  to 
recover  upon  a  contract  in  writing  for  the 
purchase  of  stock  in  a  mining  company. 
Defendant  pleaded,  among  other  things,  that 
he  was  induced  to  execute  the  contract  by 
reason  of  the  fraud  of  the  appellant.  The 
fraud  alleged  was  that,  to  induce  him  to 
subscribe  for  the  stock  and  to  execute  the 
agreement,  appellant,  among  other  things, 
exhibited  specimens  of  the  ore,  and  repre- 
sented to  him  that  one  Mallory  had  sub- 
scribed and  paid  for  5,000  shares  in  the  com- 
pany; that  the  representation  was  false  and 
fraudulent;  that  said  Mallory  had  sub- 
scribed for  said  shares  with  a  secret  con- 
tract with  appellant  that  they  should  cost 
him  nothing.  Mallory  had  resided  in  ap- 
pellee's town  for  many  years,  and  was  known 
in  the  community  as  a  man  of  much  busi- 
ness experience,  capacity,  and  success,  whose 
name  as  a  subscriber  would  be  influential 
in  inducing  others  to  take  stock.  His  name 
appeared  upon  the  subscription  list,  and 
such  fact  was  held  out  as  an  inducement  to 
appellee  to  execute  the  contract.  The  court 
in  passing  said :  'The  testimony  shows  that 
Mr.  Mallory  was  to  have  his  stock  free  of 
charge,  and  that  it  was  given  to  him  to 
secure  the  influence  of  his  name  in  procur- 
ing appellee  and  others  to  subscribe.  The 
fact  that  Mr.  Mallory  was  not  to  pay  for 
his  stock  was  concealed  from  the  appellee. 
To  have  disclosed  it  would  have  been  to 
defeat  the  very  purpose  for  which  the  5,000 
shares  were  given  to  Mallory.  We  have  no 
doubt  but  the  belief  that  Mr.  Mallory  had 
subscribed  for  5,000  shares  of  the  stock,  and 
that  he  had  or  was  to  pay  for  the  same,  op- 
erated as  an  inducement  to  appellee  to  sub- 
scribe for  stock  and  execute  the  contract  in 
question.  This  was  such  a  fraud  as  cannot 
have  the  approval  of  a  court  of  equity,  and 
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for  which  the  contract  induced  by  it  should 
be  canceled  and  held  for  naught." 

Walker  v.  Mobile  &  0.  R.  Co.  34  Miss. 
245,  was  a  suit  by  said  road  to  recover  cer- 
tain instalments  then  past  due  upon  the  sub- 
scription of  the  defendant,  Walker,  for  capi- 
tal stock  in  said  company.  Defendant, 
among  other  things,  pleaded  fraud  in  the 
procurement  of  the  contract  of  subscription 
in  that  one  Wheeler,  the  agent  of  the  road, 
procured  one  Nelson,  an  influential  man  in 
the  community,  who  was  supposed  and  rep- 
resented by  him  to  be  well  informed  aa  to 
the  costs  and  profits  of  certain  enterprises 
engaged  in  by  the  road,  ostensibly  to  sub- 
scribe for  five  shares  of  the  capital  stock  in 
the  same.  Said  Wheeler  at  the  same  time 
executed  to  him  his  obligation  in  writing, 
as  agent  of  said  road,  at  any  time  on  re- 
quest of  said  Nelson,  to  release  him  fr«m 
said  subscription.  That  said  Wheeler  fraud- 
ulently represented  to  defendant  that  said 
subscription  was  in  good  faith,  and  that 
said  Nelson  was  willing  to  invest  money  in 
said  road;  whereas,  in  truth,  the  same  was 
only  colorable  and  made  with  a  fraudulent 
design  of  inducing  defendant  and  others  to 
subscribe  to  its  stock.  On  demurrer  to  this 
plea,  the  lower  court  held,  in  effect,  that 
the  same  was  bad,  which  holding  was  sus- 
tained on  appeal,  in  that  the  same  failed 
to  allege  that  defendant  was  thereby  in- 
duced to  subscribe,  but  simply  stated  that 
Nelson  was  falsely  held  out  to  the  com- 
munity by  the  agent  as  a  subscriber,  thereby 
clearly  implying  that,  had  the  plea  averred 
such  inducement  as  is  disclosed  by  the  tes- 
timony in  this  case,  it  would  have  been 
good. 

In  Coulter  ▼.  Clark,  160  Ind.  311,  66  N. 
E.  739,  the  complaint,  in  substance,  stated 
that  theretofore  the  Indiana  Hedge  &  Wire 
Fence  Company  owned  the  right  under  let- 
ters patent  to  manufacture,  sell,  and  erect 
in  Clinton  county,  Indiana,  and  elsewhere, 
an  improvement  known  as  "a  Growing 
Hedge  &  Wire  Fence,"  and  desired  to  sell 
and  erect  such  fence  in  said  county;  that 
appellant,  who  was  a  banker  and  business 
man  therein,  known  to  the  inhabitants  there- 
of, agreed  with  a  certain  agent  of  said  com- 
pany to  induce  appellee,  among  others,  to 
purchase  said  right  from  said  company  for 
said  county;  that,  pursuant  thereto,  appel- 
lant with  other  agents  of  said  company 
called  upon  appellee  and  represented  said 
right  to  be  of  great  value,  that  he  was 
ready  to  join  with  'other  citizens  of  said 
county  in  the  purchase  thereof,  and  to  or- 
ganize a  corporation  to  be  known  as  the 
Clinton  County  Hedge  k  Wire  Fence  Com- 
pany with  a  capital  stock  of  $25,000  for  the 
purpose  of  engaging  in  said  enterprise;  that 
the  plan  of  such  proposed  organizatio^  waa 
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that  the  persons  forming  said  new  corpora- 
tion were  to  execute  their  promissory  notes 
to -the  former  corporation  in  consideration 
of  the  assignment  to  it  of  said  patent  right 
for  said  county,  whereupon  the  new  corpora- 
tion was  to  issue  to  the  persons  so  associat- 
ed shares  of  its  capital  stock  to  the  amount 
of  $2  for  every  $1  for  the  sums  for  which 
their  representative  notes  had  been  so  exe- 
cuted to  the  former  company;  that,  pursu- 
ant to  an  agreement  between  appellant  and 
other  agents  of  said  company,  appellant 
solicited  appellee  and  other  citizens  to  join 
him  in  the  purchase  of  said  patent  right, 
and  pretended  that  he  was  one  of  the  joint 
purchasers  thereof,  and  was  executing  his 
notes  for  the  same,  with  the  understanding 
between  appellant  and  said  other  agents 
that,  if  appellant  should  induce  the  appellee 
and  others  to  purchase  said  patent  right 
and  enter  into  said  scheme,  then  the  notes 
executed  by  appellant  for  his  part  of  the 
purchase  money  thereof  were  to  be  returned 
to  him  by  said  Indiana  company;  that,  pur- 
suant to  said  scheme,  appellee  and  others 
were  induced  to  join  in  said  purchase  and 
the  organization  of  said  new  corporation, 
appellant  assuring  appellee  and  others  that 
in  his  judgment  it  was  a  good  investment; 
that  appellee,  having  no  knowledge  of  the 
facts,  believed  and  relied  thereon,  and  with 
twenty-three  other  citizens  executed  his  two 
notes  to  said  Indiana  company  for  a  sum 
certain  payable  at  certain  intervals,  and 
caused  said  new  corporation  to  be  organ- 
ized and  said  patent  right  transferred  to  it; 
that  soon  thereafter  said  Indiana  company 
caused  the  notes  executed  by  appellant  to 
be  handed  back  to  him  for  his  service  in 
carrying  out  said  scheme;  that  said  patent 
right  was  of  no  value,  as  appellant  well 
knew  at  the  time;  that,  before  appellee  dis- 
covered the  fraud  practised  upon  him,  he 
paid  said  notes,  and  thereafter  brought  suit 
against  appellant  for  said  alleged  fraud 
practised  upon  him  by  appellant  as  a  pro- 
moter of  said  new  company. 

A  demurrer  to  the  complaint  was  over- 
ruled in  the  trial  court,  and  said  ruling  sus- 
tained on  appeal.  In  passing  the  supreme 
court,  in  effect,  held  that  the  secret  agree- 
ment securing  a  special  advantage  to  appel- 
lant, upon  whose  representations  appellee 
relied  in  entering  the  contract,  was  a  fraud 
on  the  rights  of  the  appellee,  and  cited  in 
support  thereof:  Western  U,  Teleg.  Co.  v. 
Union  P.  R.  Co.  (C.  C.)  1  McCrary,  418,  3 
Fed.  1;  Chandler  v.  Bacon  (C.  C.)  30  Fed. 
538-540;  Davenport  v.  Buchanan,  6  S.  D. 
376,  61  N.  W.  47 ;  Walker  v.  Mobile  &  O.  R. 
Co.  supra;  Coles  v.  Kennedy,  81  Iowa,  360, 
25  Am.  St.  Rep.  603,  46  N.  W.  1088;  Tol- 
man  v.  Smith,  43  111.  App.  662. 

We  are  therefore  of  opinion  that  the  notes 
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given  in  purchase  of  said  machines  were  in 
their  inception  void  for  fraud;  that  said 
fraud  was  not  waived  by  a  renewal  of  said 
notes  resulting  in  the  execution  of  the  notes 
sued  on,  for  the  reason  that  the  testimony 
disclosed  that  said  fraud  was  not  discovered 
until  after  said  renewal;  that  a  discussion 
of  a  waiver  of  fraud  by  defendant  retaining 
the  machines  after  they  were  discovered  to 
be  worthless  is  not  necessary  to  a  proper 
decision  of  this  case;  and  that  the  judgment 
of  the  trial  court  should  be  reversed,  and  it 
is  so  ordered. 

All  the  Justices  concur. 


WASHINGTON  SUPKEBiB  OOITRT. 

MARGARET  C.  ENGELKING,  Respt., 

V. 

CITY  OF   SPOHANE,  Appt 

(—  Wash.  — ,  110  Pac.  25.) 

Master  —  common  laborer  —  nnnsual 
work  —  duty  to  supervise. 

1.  A  common  laborer  directed  to  con- 
struct a  raft  and  float  it  in  the  current  of  a 
river  above  a  fall  for  the  purpose  of  per- 
forming some  labor  there  does  not  assume, 
as  matter  of  law,  the  risk  of  the  effect  of 
the  current  upon  the  raft  and  mooring  line, 
so  as  to  preclude  holding  his  employer  li- 
able in  case  the  raft  is  torn  from  its  fasten- 
ings and  he  is  swept  over  the  falls. 

Same  »  mooring  raft  in  river  —  duty 
to  snperrise. 

2.  A  master  must  furnish  a  skilled  su- 
perintendent where  he  directs  common  la- 
borers to  construct  a  raft  and  moor  it  in 
the  current  above  falls  in  a  river  as  a  plat- 
form upon  which  to  perform  labor,  failure 
to  do  which  will  render  him  liable  for  the 
death  of  the  laborers,  in  case  the  current 
tears  the  raft  from  its  moorings  and  sweeps 
them  over  the  falls. 

Municipal  corporation— building  bridge 
—  ministerial  duty  —  injury  to  em- 
ployee. 

3.  A  municipal  corporation,  in  construct- 
ing a  bridge  as  part  of  its  highway  system, 
acts  in  its  ministerial  capacity,  and  is 
therefore  liable  for  negligent  injury  to 
employees  engaged  in  the  work. 

(August   1,    1910.) 


Note,  —  Duty  of  master  to  furnish 
superintendence  where  the  worlG  ip 
complicated  and  dangerous. 

The  question  of  the  duty  of  the  mastei 
to  furnish  a  competent  superintendent 
where  the  work  to  be  done  by  the  servant 
is  complicated  and  also  dangerous  has  been 
passed  upon  by  but  few  cases,  yet  there  ap- 
pears to  be  a  well-defined  rule  to  the  ef- 
fect that  the  master  will  be  held  liable  for 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  death 
of  plaintiff's  husband,  which  was  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £.  O.  iConnor  and  Danson  ik 
Williams,  for  appellant: 

Every  danger  to  which  deceased  was  sub- 
jected was  open  and  obvious,  and  the  risks 
of  the  service  which  he  was  ordered  to  per- 
form, as  a  matter  of  law,  were  assumed. 

Trudeau  v.  American  Mill  Co.  41  Wash. 
465,  83  Pac.  725;  Stewart  v.  Balfour,  51 
Wash.  127,  98  Pac.  103;  Raven  v.  Seattle 
Electric  Co.  47  Wash.  637,  92  Pac.  451; 
Denny  v.  Kleeb,  40  Wash.  634,  82  Pac.  920; 
Olson  V.  McMurray  Cedar  Lumber  Co.  9 
Wash.  500,  37  Pac.  679;  Bullivant  v.  Spo- 
kane, 14  Wash.  577,  45  Pac.  42;  Jennings 
V.  Tacoma  R.  &  Motor  Co.  7  Wash.  276,  34 
Pac.  937;  Tham  v.  J.  T.  Steeb  Shipping  Co. 
39  Wash.  271,  81  Pac.  711;  Bier  v.  Hosford, 
36  Wash.  544,  77  Pac.  867;  Bundy  v.  Union 
Iron   Works,  46  Wash.  231,  89   Pac.   545; 


Leary  v.  Boston  &  A.  R.  Co.  139  Mass.  580, 
52  Am.  Rep.  733,  2  N.  E.  115;  Raines  ▼. 
Great  Northern  R.  Co.  53  Wash.  570,  102 
Pac.  431;  McKenzie  v.  North  Coast  Col- 
liery Co.  65  Wash.  495,  28  L.R.A.(N.S.) 
1244,   104   Pac.   801. 

Where  the  manner  of  performing  a  given 
work  and  the  material  and  appliances  to 
be  used  are  left  to  the  discretion  s.nd  judg- 
ment of  the  employees,  the  master  is  not 
liable  for  a  failure  of  such  employees  to  se- 
lect suitable  material  or  appliances,  nor 
for  the  negligent  manner  in  which  such 
materials  and  appliances  are  used. 

Metzler  v.  McKenzie,  34  Wash.  470,  76 
Pac.  114;  Denny  v.  Kle.-h.  supra;  Anderson 
V.  Oregon  R.  &  Nav.  (^o.  28  Wash.  467,  68 
Pac.  863;  Labatt,  Mast.  &  S.  p.  1722. 

There  can  be  no  recovery,  because  defend- 
ant is  a  municipal  corporation  and,  at  the 
time  of  the  accident,  was  in  the  exercise  of 
a  delegated  governmental  function,  viz,, 
building  a  bridge  which  was  to  form  a  con- 
tinuation of  a  public  highway. 

Cunningham  v.  Seattle,  40  Wash.  59,  42 
Wash.  134,  4  L.R.A.(N.S.)  629,  633,  82 
Pac.  143,  84  Pac.  641,  7  A.  &  E.  Ann.  Cas. 


injuries  to  a  servant  caused  by  the  master's 
failure  to  furnish  a  competent  superintend- 
ent where  the  work  is  complicated  and  dan- 
gerous, and  requires,  in  order  to  be  done 
with  safety,  the  supervision  of  an  experi- 
enced and  competent  superintendent. 

Thus,  in  Hill  v.  Big  Creek  Lumber  Co. 
108  La.  162,  58  L.R.A.  346,  32  So.  372,  it 
was  held  that  a  master  must  be  held  re- 
sponsible for  such  reasonably  constant  and 
steady  supervision  of  his  workmen  that  they 
will  not  be  permitted  to  become  grossly  and 
criminally  negligent.  The  court  said  that  he 
was  in  a  position  to  exercise  that  super- 
vision, and  that  no  other  person  is. 

And  in  Irainor  v.  Philadelphia  &  R.  R. 
Co.  137  Pa.  148,  20  Atl.  632,  the  master 
was  held  liable  where  the  plan  adopted  for 
taking  down  a  pole  required  the  superintend- 
ence of  a  competent  person,  but  the  laborers 
were  left  to  manage  for  themselves.  The 
court  said  that  the  fact  that  some  slight 
inconvenience  or  expense  might  have  been 
caused  by  employing  a  superintendent  could 
have  no  weight  in  a  matter  a^ecting  the 
safety  of  the  employees. 

So,  in  Reynolds  v.  Barnard,  168  Mass. 
226,  46  N.  E.  703,  where  the  plaintiff  was 
injured  by  the  fall  of  a  staging  upon  which 
he  was  at  work  while  engaged  in  slating 
a  roof,  and  which  became  overloaded  with 
slate,  the  court  said  that  it  could  not  be 
said  as  a  matter  of  law  that  the  careful 
oversight  of  the  work  by  a  superintendent 
would  not  have  prevented  the  loading  of  the 
staging  with  slate  to  such  an  extent  as  to 
make  it  dangerous. 

So,  too,  in  Doyle  v.  Melendy  (Vt.)  75 
Atl.  881,  the  court  said  that  it  was  un- 
necessary for  the  plaintiff  to  allege  that 
the  defendant  knew  that  another  servant 
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was  incompetent,  if  that  servant  was  charged 
with  the  performance  of  an  absolute  duty 
owing  by  the  master  to  the  servant,  "like 
the  duty  of  providing  necessary  supervision 
for  a  complicated  and  dangerous  service." 

And  in  Haworth  v.  Seevers  Mfg.  Co.  87 
Iowa,  765,  51  N.  W.  68,  62  N.  W.  325,  it 
was  held  that  reasonable  care  must  be  ex- 
ercised to  have  the  work  of  constructing 
stagings  and  platforms  on  which  men  are 
to  stand  for  such  work  as  putting  rafters 
in  d  building  in  position  done  by  or  un- 
der the  supervision  of  men  tliat  have  knowl- 
edge of  the  material  and  workmanship  neces- 
sary for  their  safety. 

As  is  stated  in  Enqelking  v.  Spokane, 
the  court  in  Anderson  v.  Globe  Nav.  Co.  57 
Wash.  502,  107  Pac.  376,  said  that  the 
business  of  loading  a  schooner  with  lum- 
ber could  not  be  safely  carried  on  without 
supervision  on  tlie  part  of  someone.  The 
court  further  said:  "When,  therefore,  tne 
master  undertook  to  supervise  the  work,  it 
was  bound  to  exercise  ordinary  care  in  the 
performance  of  the  duty,  and  its  failure  to 
do  so  renders  it  liable  to  its  servants  for 
injuries  caused  thereby." 

W^here  the  nature  of  the  work  is  such 
as  to  require  the  presence  of  a  superintend- 
ent, and  the  master  has  undertaken  to  fur- 
nish one,  some  cases  have  held  that  the 
master  is  not  excused  by  the  mere  furnish- 
ing of  a  superintendent,  but  will  be  held 
liable  for  injuries  caused  solely  by  the  fail- 
ure of  the  superintendent  to  remain  at  his 
post  during  the  accomplishment  of  the  work. 
Thus,  in  Gerrish  v.  New  Haven  Ice  Co. 
63  Conn.  9,  27  Atl.  235,  the  court  held 
that  the  master  was  liable  for  injuries  to 
a  servant  caused  by  the  pulling  of  a  bell 
cord,  which  was  a  signal  for  the  engine  to 
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805;  Russell  v.  Tacoma,  8  Wash.  156,  40 
Am.  St.  Hep.  895,  35  Pac.  605 ;  State  ex  rel. 
Wood  V.  Schweickardt,  109  Mo.  496,  19  S. 
W.  47;  Daly  v.  New  Haven,  69  Conn.  644, 
38  Atl.  397. 

One  who  knowing  and  appreciating  danger 
enters  upon  perilous  work  must  bear  the 
risk. 

Anderson  v.  Morrison,  22  Minn.  274. 

There  can  be  no  question  for  the  jury  of 
the  reasonableness  of  a  direction  to  per- 
form work  in  the  usual  and  ordinary  way 
commonly  adopted. 

Titus  V.  Bradford,  R  &  K.  R.  Co.  136 
Pa.  618,  20  Am.  St.  Rep.  944,  20  Atl.  517; 
Hoffman  v.  American  Foundry  Co.  18  Wash. 
287,  51  Pac.  385. 

A  master  is  not  bound  to  supervise  the 
merely  executive  details  of  the  work  to  be 
done  by  his  servants. 

Labatt,  Mast.  &  S.  pp.  14,  1719;  Anderson 
V.  Oregon  R.  &  Nav.  Co.;  Metzler  v.  Mc- 
Kenzie;  and  Denny  v.  Kleeb, — supra;  Grif- 
fiths V.  Craney,  38  Wash.  90,  80  Pac.  274. 

Messrs.  Robertson  &  Miller  and  Harry 
Rosenhanpt,  for  respondent: 

It  is  the  duty  of  the  master  to  supervise, 


direct,  and  control  the  operation  and  man- 
agement of  his  business,  so  that  no  injury 
shall  ensue  to  his  .  employees  through  his 
own  carelessness  or  negligence  in  carrying 
it  on,  or  else  to  furnish  some  person  who 
will  do  so,  and  for  whom  he  must  stand 
sponsor. 

Thomp.  Neg.  §  3805;  Anderson  v. 
Globe  Nav.  Co.  57  Wash.  502,  107  Pac.  306. 

Deceased  neither  assumed  the  risk  nor 
was  guilty  of  contributory  negligence. 

DeMase  v.  Oregon  R.  &  Nav.  Co.  40  Wash. 
108,82  Pac.  170;  Illinois  Steel  Co.v.Wierz- 
bicky,  206  111.  201,  68  N.  E.  1101;  Morgan 
V.  Rainier  Beach  Lumber  Co.  51  Wash.  335, 
22  L.R.A.(N.S.)  472,  98  Pac.  1120. 

The  defendant  city  was  not  in  the  exer- 
cise of  a  delegated  governmental  function. 

Abbott,  Mun.  Corp.  §§  945,  955,  984;  28 
Cyc.  Law  &  Proc.  pp.  260,  1266,  1341;  Sut- 
ton V.  Snohomish,  11  Wash.  24,  48  Am.  St. 
Rep.  847,  39  Pac.  273;  Shearer  v.  Buckley, 
31  Wash.  370,  72  Pac.  76;  Lorence  v.  Ellens- 
burgh,  13  Wash.  341,  52  Am.  St.  Rep.  42, 
43  Pac.  20;  Say  lor  v.  Montesano,  11  Wash. 
328,  39  Pac.  653;  Mischke  v.  Seattle,  26 
Wash.  616,  67  Pac.  357 ;  Peterson  v.  Seattle, 


start,  where  the  superintendent  whose  duty 
it  was  to  attend  to  the  pulling  of  the  bell 
cord  at  the  proper  times,  when  the  servants 
were  out  of  danger,  was  absent  from  his 
post,  and  the  bell  cord  was  pulled  in  some 
unexplained  w^ay. 

And  the  fact  that  unsuitable  ropes  for 
the  work  of  removing  a  gear  wheel  weigh- 
ing upwards  of  12  tons  were  selected  by  a 
fellow  servant  of  the  plaintiff's  testator,  al- 
though the  master  had  also  furnished  suit- 
able ropes,  will  not  defeat  a  recovery  for 
the  injury  causing  testator's  death,  where 
none  of  the  servants  engaged  in  the  work 
were  experienced  mechanics,  and  the  suit- 
able and  unsuitable  ropes  were  mingled  to- 
gether, and  the  superintendent  left  the  men 
to  their  own  resources  shortlv  after  the 
work  had  begun.  McElligott  v.  Randolph,  61 
Conn.  157,  29  Am.  St.  Rep.  181,  22  Atl. 
1094. 

But  in  National  Tube  Works  Co.  v.  Be- 
dell, 96  Pa,  175,  it  was  held  that  the  trial 
judge  erred  in  holding  that  the  absence 
of  the  superintendent  for  a  single  instant 
at  the  moment  of  the  injury  was  negli- 
gence rendering  the  master  liable.  Of 
course  this  case  is  not  necessarily  in  con- 
flict with  the  foregoing  cases,  as  it  could 
hardly  be  expected  that  the  superintendent 
would  be  present  every  instant  during  the 
progress  of  the  work;  and  it  cannot  be 
considered  authority  upon  the  question  of 
the  master's  liability  where  no  superintend- 
ent at  all  was  furnished,  or  where  the  su- 
perintendent was  absent  for  a  considerable 
portion  of  the  time,  and  the  servants  were 
left  to  their  own  resources  in  planning  and 
carrying  out  the  dangerous  and  complicated 
work. 
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So,  a  master  is  not  bound  to  have  pres- 
ent at  every  moment  a  representative  at 
the  place  where  the  work  is  being  carried 
on,  to  keep  safe  the  position  which  an  em- 
ployee may  chance  to  occupy,  as  against 
possible  negligence  on  the  part  of  em- 
ployees. Southern  Indiana  R.  Co.  v.  Har- 
rell,  161  Ind.  689,  63  L.R.A.  460,  68  N. 
E.  262. 

There  is  no  duty  imposed  upon  the  mas- 
ter of  supervising  or  directing  the  details 
of  such  a  simple  work  as  loading  steel 
rails  on  a  flat  car.  Anderson  v.  Oregon  R. 
&  Nav.  Co.  28  Wash.  467,  68  Pac.  863. 
And  as  is  shown  in  a  note  to  Lafayette 
Bridge  Co.  v.  Olsen,  54  L.R.A.  108,  the 
authorities  very  generally  hold  that  super- 
vision of  the  mere  details  of  the  work  is. 
not  one  of  the  duties  of  the  master. 

Of  course,  the  master  is  liable  for  inju- 
ries due  solely  to  his  failure  to  employ  a 
competent  mining  boss,  where  such  a  duty 
is  expressly  imposed  upon  him  by  statute. 
Graham  v.  Newburg  Orrel  Coal  &  Coke  Co. 
38   W.  Va.   273,   18   S.   E.   684. 

Cases  of  this  character,  however,  are  not 
strictly  within  the  scope  of  this  note.  The 
liability  of  the  master  upon  his  failure  to 
perform  a  duty  expressly  imposed  by  stat- 
ute is  different  and  greater  than  the  duty 
imposed  upon  him  by  the  general  principles 
of  law. 

Upon  the  general  question  of  the  duty 
of  the  master  with  respect  to  the  employ- 
ment of  his  servants,  see  note  to  Smith  v. 
St.  Louis  &  S.  F.  R.  C^.  48  L.R.A.  368. 

As  to  the  duty  of  the  master  to  provide 
sufficient  help,  see  note  to  Di  Bari  v.  J.  W. 
Bishop  Co.  17  L.R.A.(N.S.)   773. 

.      W.  M.  G. 
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40  Wash.  33,  82  Pac.  141,  5  A.  &  E.  Ann. 
Caa.  735;  Hayes  v.  Seattle,  43  Wash.  500, 
7  L.R.A.(N.6.)  424,  117  Am.  St  Rep.  1062, 
86  Pac.  852;  Prather  v.  Spokane,  29  Wash. 
549,  59  L.R.A.  346,  92  Am.  St.  Rep.  923, 
70  Pac  55;  Stone  v.  Seattle,  30  Wash.  65, 
67  L.R.A.  253,  70  Pac.  249;  Taylor  v.  Bal- 
lard, 24  Wash.  191,  64  Pac.  143;  Neel  v. 
King  Ck>unty,  53  Wash.  490,  102  Pac.  396; 
Denver  y.^Dunsmore,  7  Colo.  328,  3  Pac. 
705;  Tomer  v.  Indianapolis,  96  Ind.  51; 
Hourigan  ▼.  Norwich,  77  Conn.  358,  59  Atl. 
487;  Brabon  v.  Seattle,  29  Wash.  6,  69  Pac. 
365;  Hilgar  v.  Walla  Walla,  50  Wash.  470, 
19  L.R.A.(N.S.)  367,  97  Pac  498. 

The  rule  requiring  the  master  to  supervise 
and  control  his  business  so  that  no  injury 
shall  ensue  to  his  servants  through  his  own 
carelessness  applies  to  negligence  in  the  con- 
struction or  maintenance  of  bridges. 

Benson  v.  Spokane,  39  Wash.  101,  80 
Pac.  1106;  Stone  v.  Augusta,  46  Me.  127; 
Jordan  v.  Hannibal,  87  Mo.  673;  Briggs  v. 
Guilford,  8  Vt  264;  Bentley  v.  Atlanta,  92 
Ga.  623,  18  S.  E.  1013;  Conrad  v.  Ithaca, 
16  N.  Y.  158;  Houfe  v.  Fulton,  34  WU. 
608,  17  Am.  Rep.  463;  Williams  v.  Petoskey, 
108  Mich.  260,  66  N.  W.  55;  Meadville  v. 
Erie  Canal  Co.  18  Pa.  66;  Howard  v.  Sno- 
homish County,  38  Wash.  149,  80  Pac  293; 
Reidhead  v.  Skagit  County,  33  Wash.  174, 
73  Pac  1118;  CoUensworth  v.  New  What- 
com, 16  Wash.  224,  47  Pac.  439;  Hilgar  v. 
Walla  Walla,  supra. 

Assumption  of  risk  cannot  be  predicable 
upon  knowledge  of  conditions  alone. 

Labatt,  Mast  &  S.  ^  279a;  Pearson  v. 
Federal  Min.  &  Smelting  Co.  42  Wash.  90, 
84  Pac  632. 

Ohadwlck,  J.,  delivered  the  opinion  of 
the  court: 

At  the  time  of  his  death  H.  W.  Engel- 
king  was  a  common  laborer  in  the  employ 
of  the  city  of  Spokane.  The  city  was  en- 
gaged in  erecting  a  concrete  bridge  over  the 
Spokane  river,  a  short  distance  above  the 
falls.  The  bridge  had  been  so  far  completed 
as  to  warrant  the  removal  of  the  false  work 
sustaining  the  arches,  of  which  there  were 
several.  High  water  had  taken  out  the  false 
work  from  under  the  second  arch,  and  the 
wooden  forms  had  been  moored  by  cables 
to  the  Great  Northern  Railway  bridge,  a 
structure  which  paralleled  the  city  bridge 
about  200  feet  up  the  stream  and  to  the 
east  These  forms  were  lying  near  the  shore, 
with  the  bow  of  the  arch  to  the  center  of  the 
stream.  In  consequence,  the  flow  of  the  cur- 
rent along  the  shore  line  was  naturally  de- 
flected toward  the  center  arch  of  the  city 
bridge.  A  few  feet  below  the  concrete  struc- 
ture, a  temporary  bridge  had  been  erected. 
A  part  of  this  had  gone  out  a  short  time 
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before,  but  it  was  in  place  below  the  south 
arch,  so  that  anything  floating  under  the 
south  arch  would  lodge  against  it  and  be 
thus  prevented  from  being  carried  over  the 
falls.  Engelking  and  four  others  were  di- 
rected by  the  foreman  in  charge  for  the  city 
to  take  some  timbers  then  at  hand  and  make 
a  raft,  to  be  floated  down  under  the  south 
arch  and  upon  which  they  could  stand 
while  removing  the  false  work.  No  further 
direction  or  superintendence  was  given  or 
had  over  the  men,  although  one  of  their 
number  ''seemed  to  take  the  lead."  Accord- 
ingly the  men  took  eight  sticks,  10  by  10, 
with  cross  pieces,  leaving  a  space  between 
each  two  of  them,  so  that  when  the  frame- 
work was  completed  the  raft  was  about  14 
feet  wide  and  20  feet  long.  Upon  this  they 
erected  a  superstructure  to  bring  them  with- 
in reach  of  the  top  of  the  arch.  When  the 
raft  had  been  completed  it  is  estimated  that 
it  weighed  from  8,000  to  9,000  pounds.  Be- 
tween the  moored  arches  and  the  south  span 
of  the  bridge,  there  was  an  eddy  in  the 
stream.  In  this,  and  about  30  or  40  feet 
above  the  city  bridge,  the  raft  was  moored; 
that  point  being  also  about  60  or  65  feet 
south  of  the  pier  upon  which  the  center  and 
south  arches  centered.  The  raft  had  been  let 
down  into  the  eddy  and  was  secured  by  a 
long  rope,  2  inches  in  diameter,  attached  to 
the  Great  Northern  bridge,  about  75  feet 
from  the  shore.  The  other  ropes  were  at- 
tached to  the  raft  There  is  testimony  go- 
ing to  show  that  one  of  these  should  have 
been  used  as  a  guy  rope,  to  be  held  or  tied 
on  the  shore  while  the  raft  was  let  down 
under  the  arch;  while  the  other  was  to  be 
used  in  securing  the  raft  to  the  bridge  On 
the  other  hand,  there  is  testimony  showing 
that  the  large  cable  was  alone  depended  on 
to  let  the  raft  down,  while  both  of  the  small- 
er ropes  were  intended  to  secure  the  raft 
to  the  bridge  when  in  proper  position.  The 
jury  having  found  for  plaintiff,  we  shall  ac- 
cept her  theory  as  the  true  fact  in  the  case. 
When  all  was  done,  one  of  the  workmen 
crossed  the  river  to  get  some  tools.  Another 
went  up  to  the  Great  Northern  bridge,  to 
man  the  cable,  the  end  of  which  was 
wrapped  around  a  batter  post  on  the  Great 
Northern  bridge  While  the  workman  was 
going  up  the  bank  of  the  stream  to  man  the 
cable,  the  rope  which  snubbed  the  raft  to  the 
shore  was  cut  loose,  so  that  when  he  first 
observed  the  raft  after  reaching  his  post, 
it  was  drifting  up  and  out  into  the  stream, 
carried  up  on  the  eddying  waters,  and  out 
by  the  long  sweep  of  the  250-fbot  cable,  the 
most  of  which  was  submerged  and  a  part 
of  which  had  been  struck  by  the  main  cur- 
rent of  the  stream.  The  cable  described  a 
sweep  or  curve  so  that,  at  some  time  the 
segment  of  the  curve  must  have  been  below 
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m  Ui  the  west  of  the  upper  end  of  the  raft. 
Whether  Engelking  and  one  of  his  eompan- 
ioDs  pushed  the  raft  out  with  pike  poles  is 
t  disputed  fact,  hut  not  material  as  we  view 
the  ease.  As  the  raft  caught  the  swift  eur- 
len^  the  force  of  the  current  fell  upon  the 
cable,  drifted  the  raft  rapidly  out  to  the 
center,  and,  as  soon  as  the  cable  straightened 
ouij  puUed  it  under  the  surface.  Those  on 
the  raft  having  no  means  of  controlling  it, 
the  workman  on  the  bridge  was  signalled 
to  let  out  more  rope^  and  when  he  did  so 
the  raft  rose  to  the  surface,  but  when  the 
rope  came  taut  the  raft  was  again  pulled 
mder  the  water,  this  time  about  2\  or  3 
feet,  or  to  the  waistline  of  the  men  thereon. 
Phis  oootinaed  until  the  workmen  could  no 
longer  hold  the  rope,  and  the  raft,  being 
ihen  opposite  and  almost  under  the  center 
tfch,  was  carried  through  it  and  over  the 
falls.  One  of  the  workmen  escaped  and 
vas  a  witness  at  the  trial.  The  other  two 
oat  their  lives.  This  action  is  prosecuted 
7  the  widow  of  Engelking,  and  from  a 
ndgment  in  her  favor  the  city  has  appealed. 
Counsel  for  appellant  has  aptly  summa- 
ued  the  theories  upon  which  a  recovery  was 
ought  and  must  rest  if  sustained.  He  said: 
(1)  That  these  IQzlO  timbers,  forming  the 
cwndations  of  the  raft,  had,  a  month  previ- 
asi  heen  green  timbers,  and  had,  during 
he  month  preceding,  been  lying  in  the  water 
2)  That  the  rope  by  which  the  raft  was 
wored  to  the  Great  Northern  bridge  was  too 
eavy.  (3)  That  there  was  no  foreman 
^r  these  men  and  in  charge  of  the  con- 
^niction  of  the  raft."  The  first  two 
founds  may  be  summarily  disposed  of.  It 
<*7  he  conceded,  for  the  testimony  shows, 
ttt  the  raft  and  the  rope  would,  under  or- 
Btry  conditions,  or  under  the  anticipated 
^Qditiona,—  that  is,  if  the  raft  had  been 
Mted  under  and  moored  beneath  the  south 
th,>-4iave  been  a  snfSeient  and  proper  ap- 
itoee.  The  scheme  failed  because  the 
^limen  did  not  appreciate  the  danger 
"ising  fTx>m  the  submerged  cable,  the  rapid 
nr,  and  conflicting  currents  of  the  stream 
^h  carried  the  raft  beyond  the  south 
^  ftod  opposite  the  center  arch,  and  the 
^r  fact  that  the  strength  of  the  cur- 
Bt  was  sufficient  to  pull  the  raft  under 
B  water  when  its  weight  came  squarely 
^  the  rope. 

It  is  argued  that  these  things  resulted  be- 
^  of  natural  laws  known  to  all,  and 
*^  hy  an  exercise  of  the  faculties  with 
ueh  all  men  are  endowed,  the  danger 
>vM  have  been  foreseen  and  avoided. 
^  ▼.  American  Mill  Co.  37  Wash.  399, 
Pse.  981;  Bier  t.  Hosford,  35  Wash. 
i  77  Pac  867,  and  Cavaness  v.  Morgan 
tther  Co.  50  Wash.  232,  96  Pac.  1084, 
'  cited  to  sustain  thia  contention.  Not- 
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withstanding  the  forceful  argument  of 
counsel,  the  cases  cited  cannot  be  made  to 
apply  here.  The  workmen  were  directed  to 
meet,  not  an  ordinary,  but  an  extraordinary, 
condition.  1  Labatt,  Mast.  &  S.  240;  An- 
derson y.  Columbia  Improv.  Co.  41  Wash. 
83,  2  L.R.A.(N.S.)  840,  82  Pac.  1037.  It 
is  true  that,  as  viewed  by  learned  counsel 
and  by  those  versed  in  the  laws  of  mechan- 
ics, the  result  might  have  been  expected  as 
a  consequence  of  the  violation  of  natural 
laws.  But  it  is  not  to  be  expected  that  a 
conunon  laborer  will  have  knowledge  of, 
or  be  bound  by,  natural  .laws,  unless  they 
are  so  obviotis  as  to  prompt  the  instinct 
of  self-preservation  in  men  of  ordinary 
prudence  and  understanding.  The  wonders 
of  this  age  of  invention  conie  from  the  ap- 
plication of  natural  laws.  The  touch 
of  genius,  rather  than  the  strength  of  rea- 
son, has  unlocked  their  mysteries,  so  that 
even  learned  men  would  not  be  charged 
with  knowledge  of  them.  Men  are  not  bound 
to  observe  or  act  upon  natural  laws,  unless 
they  are  within  the  range  of  conunon  un- 
derstanding. That  four  men  acting  in  har- 
mony, having  no  understanding  that  the 
cross  currents  and  torrential  flow  of  the 
stream  striking  against  a  2-inch  cable  would 
overcome  the  natural  law  which  held  the 
raft  in  its  place  before  it  was  pushed  out 
into  the  stream,  is  the  best  evidence  that 
they  are  not  to  be  charged  with  the  assump- 
tion of  risk  or  contributory  negligence  as 
a  nuitter  of  law;  for,  if  they  knew  or  ap- 
preciated the  danger,  the  instinct  of  self- 
preservation,  which  is  the  flrst  law  of  na* 
ture,  would  have  restrained  them.  In  any 
event,  it  is  a  question  upon  which  the  minds 
of  reasonable  men  may  differ,  and  the  Jury 
having  found  by  special  verdict  that  Engel- 
king and  his  companions  did  not  appreciate 
the  danger  satisfies  us  that  he  was  not  guil- 
ty of  assumption  of  risk  or  of  contributory 
negligence. 

The  weight  of  the  raft,  the  heavy  rope^ 
the  current  of  the  stream,  and  the  proximi- 
ty of  the  falls,  made  the  superintendence  of 
a  qualified  person  an  imperative  necessity. 
In  Anderson  v.  Globe  Nav.  Co.  57  Wash. 
502,  107  Pac.  376,  we  held  that  the  busi- 
ness of  loading  a  schooner  with  lumber 
could  not  be  carried  on  without  superin- 
tendence. While  this  case  is  not  in  point 
upon  the  facts,  it  nevertheless  furnishes  a 
source  from  which  the  legal  conclusion  may 
be  drawn  that  the  duty  of  superintendence 
is  not  a  fixed  legal  duty,  but  may  arise 
from  the  facts  of  any  given  ease.  In  that 
case  the  servant  was  entitled  to  the  imme- 
diate and  watchful  care  of  one  who  could 
warn  him  against  dangers  that  he  could  not 
foresee.  In  this,  the  servant  was  entitled  to 
the    superintendence    and    direction    of    a 
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skilled  person,  so  that  dangers  which 
would  not  be  foreseen  by  a  person  of  only 
common  understanding  might  be  avoided. 
The  hazard  was  extraordinary.  "When  the 
servant  is  thus  required  to  work  amidst 
new  surroundings  or  to  undertake  new  duties, 
the  master  becomes  at  once  chargeable 
with  the  obligation  of  giving  him  instruc- 
tions in  any  case  where  there  is  a  real 
augmentation  of  the  risks,  owing  to  the  fact 
■  that  the  servant  has  not  sufficient  experience 
or  intelligence  to  enable  him  to  safeguard 
himself."  Labatt,  Mast.  &  S.  p.  541.  "It 
is  the  duty  of  the  master  to  supervise,  direct, 
and  control  the  operation  and  management 
of  his  business  so  that  no  injury  shall  en- 
sue to  his  employees  through  his  own  care- 
lessness or  negligence  in  carrying  it  on,  or 
else  to  furnish  some  person  who  will  do  so, 
and  for  whom  he  must  stand  sponsor." 
Thomp.  Neg.  §  3805. 

That  it  is  the  ordinary,  and  not  the  ex- 
traordinary, danger  arising  from  the  viola- 
tion of  some  rule  of  science  or  mechanics  not 
likely  to  be  appreciated  by  the  man  of  or- 
dinary prudence,  which  binds  the  servant  to 
the  law  of  assiunption  of  risk,  is  the  logic 
of  Cook  V.  Chehalis  River  Lumber  Co.  48 
Wash.  619,  94  Pac.  189,  where  the  court 
said:  "The  rule  undoubtedly  is  that  a 
servant  assumes  the  risk  of  injury  from 
dangers  incident  to  his  employment  which 
are  apparent  to  him,  and  which  the  master 
does  not  undertake  to  remedy  as  an  induce- 
ment to  keep  the  servant  at  work,  or  is  un- 
der no  duty  of  positive  law  to  discover  and 
remedy.  But  this  doctrine,  it  seems  to  us, 
has  no  application  to  the  case  before  us. 
Here,  clearly,  the  danger  causing  the  injury 
was  not  one  ordinarily  incident  to  the  em- 
ployment. On  the  contrary,  if  the  respond- 
ent's evidence  is  to  be  believed,  the  injury 
was  caused  by  the  grossest  kind  of  negli- 
gence on  the  part  of  the  appellant's  foreman, 
who  was  in  immediate  charge  of  the  work. 
He  directed  a  thing  to  be  done  which  the 
slightest  investigation  must  have  told  him 
would  be  highly  dangerous  to  both  of  the 
men  who  were  engaged  in  work  at  the  foot 
of  the  trestle.  The  tightening  of  the  rope, 
in  the  position  it  was  placed  by  his  orders, 
must  necessarily  throw  off  the  planking  from 
the  projecting  timbers,  and  it  was  gross 
carelessness  to  do  this  without  warning  the 
men  below  of  their  danger.  This  danger  was 
not  therefore  a  danger  incident  to  the  em- 
ployment. It  was  one  caused  by  the  negli- 
gent acts  of  the  appellant's  foreman,  and 
one  which  he  could  have  avoided  by  using 
even  ordinary  prudence." 

Many  cases  are  cited  by  counsel  on  both 
vides,  but,   inasmuch  as  this  case  depends 
upon  general  and  obvious  rules  of  law,  it ' 
29  L.R.A.(N.S.) 


would  extend  our  opinion  to  an  inordinate 
length  to  review  them. 

Among  other  instructions  complained  of, 
the  following  is  vigorously  assailed:  "The 
law  also  provides  that  the  servant  is  held  to 
assume  the  ordinary  risks  usually  incident 
to  his  employment  so  far  as  they  may  fairly 
be  presumed  to  be  within  his  knowledge  in 
the  exercise  of  ordinary  care,  provided  ike 
master  has  used  ordinary  diligence  to  elimi- 
nate them"  It  is  insisted  that  the  italicized 
part  denies  to  appellant  its  defense  of  as- 
sumption of  risk.  We  are  not  advised  as  to 
the  theory  of  the  court  in  injecting  the 
words  objected  to,  and  if  this  instruction 
stood  alone  it  might  not  be  sufficient  for 
the  guidance  of  the  jury.  Its  meaning  is 
not  plain,  but  in  other  instructions,  not 
in  one  but  in  a  number,  the  law  of  assump- 
tion of  risk  is  clearly  set  forth,  so  that  upon ' 
the  entire  charge  the  jury  could  not  have 
been  misled.  The  verdict  being  consistent 
with  the  evidence,  we  had  rather  believe 
that  the  jury  followed  the  true  rule,  em- 
phasized as  it  was  by  the  repeated  utter- 
ances of  the  court,  than  that  it  was  governed 
entirely  by  what  seems  to  us  to  be  a  mis- 
prision on  the  part  of  the  court.  Hoseth  v. 
Preston  Mill  Co.  49  Wash.  682,  96  Pac.  423. 
Objections  are  made  to  other  instructions, 
but  we  think,  they  state  the  law  when  con- 
sidered in  connection  with  other  instruc- 
tions, and  are  consistent  with  the  law  of 
the  case  as  we  have  found  it  to  be. 

Lastly,  it  is  contended  that  the  city  can- 
not be  lield  liable,  because  it  was  acting  in 
a  governmental  capacity,  and  not  in  the 
capacity  of  a  private  corporation.  While 
there  is  a  diversity  of  opinion  and  a  divided 
authority  upon  this  question,  it  seems  to 
have  been  settled  by  this  state  that  the  con- 
struction and  repair  of  highways  is  to  be 
regarded  as  a  ministerial  rather  than  a  gov- 
ernmental function,  and  that  the  city  is 
therefore  answerable  for  its  negligence.  Sut- 
ton V.  Snohomish,  11  Wash.  24,  48  Am.  St. 
Rep.  847,  39  Pac.  273;  Prather  v.  Spokane, 
29  Wash.  649,  59  L.R.A.  346,  92  Am.  St. 
Rep.  923,  70  Pac.  55.  In  Cunningham  v. 
Seattle,  40  Wash.  59,  42  Wash.  134,  4 
L.R.A.(N.S.)  629,  633,  82  Pac.  143,  84  Pac 
641,  7  A.  &  E.  Ann.  Cas.  805,  the  case  up- 
on which  appellant  principally  relies,  the  dis- 
tinction between  that  case  and  the  case  at 
bar  is  noted  by  a  quotation  from  Sutton 
V.  Snohomish:  "In  the  first  place,  we  are 
of  the  opinion  that  the  laying  out,  repairing, 
and  controlling  of  streets  by  a  chartered 
municipal  corporation  does  not  call  forth 
the  exercise  of  strictly  governmental  func- 
tions. In  the  performance  of  such  duties, 
however  imposed,  the  municipality  acts  pri- 
marily for  the  benefit  of  the  inhabitants 
of   the   particular   locality.     In   preserving 
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the  peace,  caring  for  the  poor,  preventing 
the  destruction  of  property  by  fire,  and  pre- 
serving the  public  health,  it  assumes  duties 
which  are  said  to  be  in  their  nature  solely 
governmental  (Jones,  Neg.  Mun.  Corp.  chap. 
4),  and  for  the  nonexercise  or  negligent  ex- 
ercise of  which  the  corporation  is  not  gen- 
erally liable  to  individual  citizens.  But  the 
duty  to  keep  streets  in  repair  is  a  municipal 
or  ministerial  duty,  for  a  breach  of  which 
an  action  will  lie  in  favor  of  a  party  in- 
jured thereby.  Denver  v.  Dunsmore,  7  Colo. 
328,  3  Pac.  705."  Whether  the  reasoning 
employed  to  draw  the  distinctions  between 
the  Sutton  Case  and  the  case  of  Cunningham 
be  good  or  bad,  it  is  the  established  law  in 
this  state,  and  we  are  not  disposed  to  ques- 
tion it  in  the  absence  of  legislative  direc- 
tion. This  conclusion  makes  it  unnecessary 
for  us  to  notice  specifically  other  assign- 
ments of  error;  they  being  covered  by  the 
general   propositions   advanced. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

Rndkln,  Ch.  J.,  and  Gose,  and  Fuller- 
ton,  JJ.,  concur. 

Petition  for  rehearing  denied. 
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V. 

LANARK  FUEL  COMPANY,  Plff.  in  Err. 

(66  W.  Va.  726,  66  S.  E.  200.) 

Negligence   —   contributory   negligence 
—  questions  for  jury. 

1.  Negligence  is  generally  a  mixed  ques- 
tion of  law  and  fact ;  and  when  the  evidence 
is  conflicting  in  relation  to  the  existence  of 
such  facts  as  yrould  show  negligence  if  the 
facts  were  undisputed,  or  when  the  facts 
adtaitted  to  be  true,  or  clearly  proven  and 
not  denied,  are  such  that  reasonable  men 
might  draw  different  conclusions  from 
them,  the  question  of  negligence  is  for  the 
jury.  The  same  is  also  true  in  relation  to 
contributory  negligence,  which,  under  the 
law  of  West  Virginia,  is  a  matter  of  de- 
fense. 

Master   —    infant    servant   —   duty    to 
warn. 

2.  It  is  the  duty  of  the  master  to  warn 
his  servant  of  the  dangers  incidental  to  his 
employment,  unless  they  are  so  obvious 
that  it  may  be  fairly  assumed  that  the 
servant  fully  comprehended  them.  If  the 
servant  is  an  infant,  this  duty  becomes 
more  imperative. 

Headnotes  by  Wiluahs,  J. 
20  L.R.A(N.S.) 


Same  —  injury  »  determination  of  lia- 
bility. 

3.  Whether  or  not  a  master  is  liable  to 
his  infant  servant  for  injury  received  by 
him  in  the  course  of  his  employment  de- 
pends upon  the  mental  capacity  of  the  in- 
fant to  comprehend  and  avoid  the  dangers 
incidental  thereto,  and  upon  the  question 
whether  or  not  he  was  fully  informed  in  re- 
lation to  such  dangers,  so  as  to  charge  him 
with  having  voluntarily  assumed  the  risk 
of  injury. 

Same  —  age  —  capacity  to  compre- 
hend. 

4.  Between  seven  and  twenty-one  years, 
the  age  of  the  infant  is  only  an  evidential 
fact  bearing  on  the  question  of  his  mental 
capacity  to  comprehend  and  avoid  danger. 

Same  —  presumptions. 

6.  An  infant  fourteen  years  of  age  or 
over  is  presumed  to  possess  sufficient  men- 
tal capacity  to  comprehend  and  avoid  dan- 
ger; and  if  he  relies  on  his  want  of  such 
capacity,  the  burden  of  proving  it  is  on 
him;  but  if  under  the  age  of  fourteen,  he  is 
presumed  not  to  possess  such  capacity,  and 
in  an  action  by  him  for  negligently  causing 
his  injury,  the  burden  of  proving  his  ca- 
pacity is  on  the  defendent. 

Same  —  mental  capacity  —  questions 
for  jnry. 

6.  Whether  or  not  an  infant  possessed 
sufficient  mental  capacity  to  comprehend 
and  avoid  the  dangers  incidental  to  his  em- 
ployment, and  whether  or  not  he  was  aware 

Note.  —  Presumption  and  hurden  of 
proof  as  to  capacity  of  minor  serv- 
ant to  comprehend  and  avoid  danger. 

In  many  cases  involving  the  liability 
of  persons  other  than  employers  for  inju- 
ries to  a  minor  child,  the  question  of  the 
capacity  of  minors  to  appreciate  and  avoid 
the  danger  is  discussed,  and  in  many  the 
same  rules  as  to  presumption  and  burden 
of  proof  as  to  the  capacity  or  incapacity  of 
the  minor  are  applied  as  in  cases  where  the 
suit  is  brought  by  a  minor  servant  against 
the  master;  but  the  peculiar  relationship 
between  a  master  and  servant,  together  witn 
the  greater  responsibility  impost  upon  the 
former  by  virtue  of  the  contract,  presents 
in  many  cases  different  questions  than  would 
arise  where  that  relationship  does  not  ex- 
ist, and  consequently  the  present  note  will 
be  confined  to  cases  of  master  and  servant. 

As  to  the  duty  to  warn  minor  servant 
of  dangers  of  which  he  is  already  aware,  see 
note  to  Cronin  v.  Columbian  Mfg.  Co. 
ante,  111. 

This  note  does  not  include  cases  which 
merely  pass  upon  the  questions  of  the  as- 
sumption of  risk  and  contributory  negli- 
gence where  minor  servants  are  injured, 
without  discussing  the  further  questions 
of  presumptions  arising  because  oi  the  mi- 
nority of  the  servant,  and  of  the  burden 
of   proof   resulting  from   such  minority. 

Upon  the  somewhat  analogous  question, 
May  incompetence  of  a  minor  to  perform  the 
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of  his  danger,  and  could  have  avoided  it  by 
the  use  of  such  care  as  might  reasonably  be 
expected  in  one  of  his  age,  are  questions  of 
fact  for  the  jury.  If  he  did  not  possess 
such  capacity,  he  could  not  be  guilty  of 
contributory  negligence. 

Same  —  liability  —  lack  of  mental  ca- 
pacity —  elTect. 

7.  The  master  will  not  be  relieved  from 
liability  to  an  infant  for  an  injury  received 
in  the  course  of  his  employment,  on  the 
ground  that  the  injury  was  the  result  of 
mere  accident  or  of  the  negligence  of  a  fel- 
low servant,  if  the  infant  did  not  have  suf- 
ficient capacity  to  comprehend  and  avoid 
the  dangers  incidental  to  his  employment. 

Same  ^  knowledge  of  servant  ^  Impu- 
tation to. 

8.  A  servant  who  is  authorized  by  his 


master  to  employ  and  to  discharge  other 
servants,  and  to  assign  their  duties,  is,  to 
the  extent  of  such  authority,  the  agent  of 
his  master;  and  whatever*  knowl^ge  he 
may  have  of  matters  pertaining  to  the  abili- 
ty and  capacity  of  a  servant  employed  bj 
him  to  perform  a  particular  kind  of  vork. 
and  to  comprehend  and  avoid  the  dangen 
incidental  thereto,  will  be  imputed  to  the 
master. 

(June  11,  1909.) 

I?  RROR  to  the  Circuit  Court  for  Raleigh 
^  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligent. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 


duties  of  a  ])articular  employment  be  in- 
ferred from  his  minority  alone,  see  note  to 
Wilkinson  v.  Kanawha  &  H.  Coal  &  Coke 
Co.  20  L.R.A.(N.S.)  331.  In  that  note, 
however,  it  is  not  the  liability  of  the  mas- 
ter to  the  servant  which  is  the  essential 
question,  but  it  is  the  liability  of  the  mas- 
ter to  a  third  person  who  has  been  injured 
because  of  the  alleged  incompetency  of  a  mi- 
nor servant  employed  by  the  master. 

The  courts  have  very  generally  fixed  up- 
on the  age  of  fourteen  as  the  time  when 
the  presumption  of  the  child's  incapacity 
to  understand  and  avoid  danger  will  no 
longer  be  indulged,  and  when  the  burden 
of  showing  such  incapacity  will  rest  upon 
him  who  asserts  it. 

At  what  age  the  presumption  as  to  a 
child's  capacity  to  understand  and  appreci- 
ate danger  arises  is  a  question  of  law,  and 
not  of  fact.  Burnett  v.  Roanoke  Mills  Co. 
162  N.  C.  35,  67  S.  E.  30;  Nagle  v.  Alle- 
gheny Valley  R.  Co.  88  Pa.  35,  32  Am.  Rep. 
413;  E.  S.  Higgins  Carpet  Co.  v.  O'Keefe, 
25  C.  C.  A.  220,  61  U.  S.  App.  74,  79  Fed. 
900. 

But  whether  the  burden  of  showing  the 
child's  capacity  or  incapacity,  as  the  case 
may  be,  to  understand  and  avoid  the  dan- 
ger, has  been  met  by  him  upon  whom  the 
law  declares  that  burden  to  rest,  is  gen- 
erally a  question  for  the  jury,  as  is  shown 
by  the  cases  set  out  below. 

So,  in  Bromberg  v.  Evans  Laundry  Co. 
134  Iowa,  38,  111  N.  W.  417,  13  A.  &  E. 
Ann.  Cas.  33,  it  was  held  to  be  for  the 
jury  to  determine  whether  a  master  em- 
ploying a  young  child  under  the  statutory 
age  had,  by  proof  of  the  child's  intelli- 
gence and  capacity,  overcome  the  statutory 
presumption  of  the  child's  incapacity. 

The  general  rule  in  respect  to  the  pre- 
sumption as  to  a  child's  capacity  to  under- 
stand and  appreciate  danger  is  well  ex- 
pressed in  Mcintosh  v.  Missouri  P.  R.  Co. 
68  Mo.  App.  281,  where  the  court  said: 
''There  is  no  specific  age  at  which  the 
courts  will  or  will  not  declare  a  party  to 
be  possessed  of  sufficient  experience  or  dis- 
cretion to  look  after  his  own  safety.  The 
circumstances  have  much  to  do  in  settling 
?9  L.R.A.(N.S.) 


that  question.     The  child  is  often  of  such 
tender  years  that  the  courts  will  say,  as 
matter  of  law,  that  ordinary  care  cannot 
be  expected  of  it,  and  that  it  should  not 
be    charged    with    contributory   negligence. 
Then  there  comes  an  age,  attended  or  not 
with  experience  or  inexperience,  when  ca- 
pacity is  a  question  of  doubt,  and  in  such 
cases  the  courts  submit  the  question  to  the 
jury  or  triers  of  the  fact    Passing  this,  the 
party  injured  may  be  of  such  age  and  ex- 
perience that  there  is  no  longer  doubt  as  to 
the   possession   of   sufficient  capacity,  and 
then   the  courts  will  treat  the  matter  as 
beyond  dispute,  and  hold  the  party  to  the 
exercise  of  ordinary  care." 

So,  in  Sailer  v.  Friedman  Bros.  Shoe  Col 
130  Mo.  App.  712,  119  S.  W.  794,  the  conrt 
said  that  there  is  no  period  of  minoritj 
at  which  a  court  can  say  that,  as  a  mat- 
ter of  law,  a  minor  servant,  in  respect  to 
assumption  of  risk  and  contributory  negli- 
gence, stands  on  the  same  plane  as  an  adult, 
for  his  capacity,  and  not  his  age,  is  the 
criterion  by  which  his  responsibility  and 
conduct  should  be  measured. 

A  minor  will  be  presumed  to  have  the 
capacity  usual  to  ones  of  his  age,  and  the 
burden  of  proving  that  he  had  greater  than 
the  usual  capacity  of  minors  of  the  same 
age  rests  upon  the  employer;  and  the  bur- 
den of  proving  that  the  minor  had  ksi 
than  such  usual  capacity  rests  upon  tM 
minor,  or  the  one  seeking  to  recover  das- 
ages  on  account  of  his  death.  Bare  t 
Crane  Creek  Coal  &  Coke  Co.  61  W.  Va.  2^ 
8  L.R.A.(N.S.)  284,  123  Adl  St.  Rep.  966 
66   S.   £.   907. 

Presumption  of  incapacity. 

Between  the  ages  of  seven  and  fourteen 
or,  as  some  cases  put  it,  prior  to  fonr 
teen  years  of  age,  a  child  is  prima  faci 
incapable  of  exercising  judgment  and  dis 
cretion. 

Pratt  Coal  &  I.  Co.  v.  Brawley,  83  All 
371,  3  Am.  St.  Rep.  751,  3  So.  555;  Lorel 
V.  De  Bardelaben  Coal  &  I.  Co.  90  Ala.  li 
7  So.  766;  Jefferson  v.  Birmingham  R.  * 
Electric  Co.   116  Ala.  299,  38   LlLA.  45J 
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Messrs.  Price,  Smith,  Spllman,  A 
Clay,    for  plaintiff  in  error: 

The  plaintiff  assumed  the  risks  incidental 
to  his  employment. 

Bare  v.  Crane  Creek  Coal  k  Coke  Co.  61 
W.  Va.  28,  8  L.R.A.(N.S.)  284,  123  Am. 
St.  Rep.  96d,  65  S.  E.  907 ;  Laverty  ▼.  Ham- 
brick,  61  W.  Va.  687,  57  S.  B.  240;  Wil- 
liams ▼.  Belmont  Goal  &  Coke  Co.  55  W. 
Va.  84,  46  S.  £.  802;  Labatt,  Mast.  &  S. 
S  291;  Ciriack  v.  Merchants'  Woolen  Co. 
.  146  Mass.  182,  4  Am.  St  Rep.  307,  15  N. 
'  E.  679;  Hickey  v.  Taaffe,  105  N.  Y.  26,  12 
K.  E.  286;  Hettchen  v.  Chipman,  87  Md. 
720,  41  Atl.  65;  CouUard  ▼.  Tecmnseh  Mills, 
161  Mass.  85,  23  N.  E.  731;  Downey  ▼. 
Sawyer,  157  Mass.  418,  32  N.  E.  664;  Bohn 
Mfg.  Co.  y.  Erickson,  6  C.  C.  A.  341,  12 


U.  S.  App.  260,  66  Fed.  943;  Briggs  ▼.  New- 
port News  &  M.  Valley  Co.  15  Ky.  L.  Rep. 
618,  24  S.  W.  1069;  Buckley  y.  Gutta  Percha 
&  Rubber  Mfg.  Co.  113  N.  Y.  540,  21  N.  E. 
717;  Ludwig  y.  Pillsbury,  35  Minn.  266, 
28  N.  W.  505;  Cudahy  Packing  Co.  y.  Mar- 
can,  54  L.R.A.  268,  46  C.  C.  A.  616,  106 
Fed.  645;  Ash  y.  Verlenden  Bros.  164  Pa. 
246,  26  Atl.  374;  Wilkinson  y.  Kanawba  & 
H.  Coal  &  Coke  Co.  64  W.  Va.  93,  20  L.R.A. 
(N.S.)  331,  61  S.  E.  875;  Palmer  y.  Harri- 
son, 67  Mich.  182,  23  N.  W.  624;  White  y. 
Wittemann  Lithographic  Co.  131  N.  Y.  631, 
30  N.  E.  236;  Kelly  y.  Barber  Asphalt  Co. 
93  Ey.  363,  20  S.  W.  271 ;  McCann  y.  Math- 
ison,  12  Misc.  214,  33  N.  Y.  Supp.  263; 
Downey  y.  Sawyer,  167  Mass.  418,  32  N.  E. 


67  Am.  St.  Rep.  116,  22  So.  546;  Tutwiler 
Coal,  Coke  &  I.  Co.  y.  Enslen,  129  Ala. 
336,  30  So.  600;  Hazlerigg  y.  Dobbins 
(Iowa)  123  N.  W.  196;  Kehler  v.  Schwenk, 
144  Pa.  348,  13  L.R,A.  374,  27  Am.  St.  Rep. 
633,  22  Atl.  910;  Greenway  v.  Conroy,  160 
Pa.  185,  40  Am.  St.  Rep.  715,  28  Atl.  692; 
Goodwin  y.  Columbia  Mills  Co.  80  S.  C.  349, 
61  S.  E.  390;  Owens  y.  Laurens  Cotton 
Mills,  83  8.  C.  19,  64  S.  E.  915;  Ghaner  y. 
Leaphart  Lumber  Co.  (S.  C.)  67  S.  E. 
242;  Lynchburg  Cotton  Mills  y.  Stanley,  102 
Va.  590,  46  S.  E.  908. 

But,  of  course,  this  presumption  Inay  be 
rebutted  by  evidence. 

Pratt  Coal  &  I.  Co.  y.  Brawley,  and 
Lynchburg  Cotton  Mills  v.  Stanley,  supra. 

Under  fourteen  years  of  age,  and  down 
to  seven,  there  is  a  presumption  of  inca- 
pacity, but  it  is  not  an  irrebuttable  pre- 
sumption; when  all  the  facts  and  circum- 
stances of  any  given  case  have  been  of- 
fered in  evidence  before  the  jury,  it  be- 
comes a  question  of  fact,  and  the  burden 
rests  upon  him  who  asserts  the  capacity  of 
an  infant  under  that  age  to  understand  and 
appreciate  the  obvious  dan^rs,  to  prove  it 
to  the  satisfaction  of  the  jury.  Tucker  v. 
Buffalo  Cotton  Mills,  76  S.  C.  539,  121 
Am.  St.  Rep.  957,  57  S.  E.  626;  Goodwin 
y.  Columbia  Mills  Co.  80  S.  C.  349,  61  B. 
£.   390. 

The  law  presumes  that  an  infant  be- 
tween seven  and  fourteen  years  of  age  can- 
not be  guilty  of  contributory  negligence, 
RTid  in  an  action  by  such  infant  the  bur- 
den is  on  the  defendant  to  overcome  this  pre- 
suiuption  by  proof  of  intelligence  and  ca- 
pacity. Lynchburg  Cotton  Mills  y.  Stan- 
ley, supra. 

As  the  servant  was  under  fourteen  years 
of  age,  the  presiunption  is  that  she  could 
not  assume  the  risk  arising  from  the  neg- 
ligence of  a  feJlow  servant.  Owens  v.  Lau- 
rens Cotton   Mills,   supra. 

It  is  not  error  for  the  trial  court  in  its 
charge  to  impose  upon  the  master  the  bur- 
den of  satisfying  the  jury  that  the  plain- 
tiff, being  under  fourteen^  not  only  had  suf- 
ficient capacity  to  appreciate  the  danger, 
but  that  he  was  sufficiently  informed  there- 
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of.  Ghaner  y.  Leaphart  Limiber  Co.  sa- 
pra. 

So,  in  Hazleriffg  v.  Dobbins,  supra,  a  mi- 
nor servant  barely  twelve  years  of  age  was 
injured  while,  in  charge  of  the  horses,  ho 
was  riding  the  sweep  of  a  circular  horse 
power;  and  the  court  said  that,  as  he  was 
only  twelve  years  of  age,  mere  knowledge 
on  his  part  or  opportunity  to  know  that 
the  method  in  which  he  was  allowed  to  work 
in  connection  with  this  piece  of  machinery 
was  dangerous  would  not  be  imputed  to 
him  as  contributory  negligence. 

And  the  presumption  that  a  child  under 
fourteen  years  of  age  is  incapable  of  exer- 
cising judgment  and  discretion  is  not  re- 
butted by  evidence  that  he  was  "bright, 
smart,  and  industrious."  Tutwiler  Coal, 
Coke  k  I.  Co.  v.  Enslen,  supra. 

But  merely  because  a  boy  is  but  four- 
teen years  of  age,  a  jury  will  not  be  per- 
mitted to  draw  an  inference  that  the  mas- 
ter has  been  guilty  of  ncw^ligence  to  him. 
Hettchen  v.  Chipman,  87  Md.  729,  41  Atl. 
65. 

In  O'Brien  v.  Sanford,  22  Ont.  Rep.  136, 
Boyd,  C,  during  the  argument,  said:  ''Un- 
der twelve,  the  presumption  would  be  that 
the  child  did  not  understand;  over  twelve, 
it  would  be  for  the  jury  to  say  whether  he 
understood  or  not." 

Presumption  of  capacity. 

.  If  the  child  is  over  the  age  of  fourteen, 
the  prima  facie  presumption  that  he  is 
capable  of  exercisine  judgment  and  discre- 
tion will  be  indulged. 

Lovell  y.  De  Bardelaben  Coal  &  I.  Go.  su- 
pra; King  \.  Woodstock  Iron  Co.  143  Ala. 
632,  42  So.  27;  Burnett  v.  Roanoke  Mills 
Co.;  Nagle  v.  Allegheny  Valley  R.  Co.; 
Kehler  v.  Schwenk;  and  Greenway  y.  Con- 
roy,— supra;  Wilkinson  y.  Kanawha  &  H. 
Coal  &  Coke  Co.  64  W.  Va.  93,  20  L.R.A. 

(N.S.)  331,  61  8.  E.  875. 

And  in  Kehler  v.  Schwenk,  supra,  it  was 
held  that  the  degree  of  care  and  prudence 
which  must  be  exercised  by  a  child  to  avoid 
the  charge  of  negligence  is  measured  by  his 
capacity  to  see  and  appreciate,  danger, 
whether  he  is  under  or  over  fourteen  years 
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654;  Carrington  v.  Mueller,  65  N.  J.  L.  244, 
47  Atl.  564. 

Defendant  was  not  negligent  in  changing 
the  employment  of  the  plaintiff. 

Labatt,  Mast.  &  S.  §§  21,  456-458,  462; 
Anderson  v.  Morrison,  22   Minn.  274. 

Defendant  was  not  liable  for  the  act  of 
Laing  in  employing  plaintiff. 

McMillan  v.  Middle  States  Coal  &  Ck)ke 
Co.  61  W.  Va.  531,  11  L.R.A.(N.S.)  840, 
57  S.  E.  129;  Williams  v.  Thacker  Coal  & 
Coke  Co.  44  W.  Va.  599,  40  L.R.A.  812,  30 
S.  E.  107;  Purkey  v.  Southern  Coal  & 
Transp.  Co.  57  W.  Va.  595,  50  S.  E.  755. 

Defendant's  negligence  was  not  the  prox- 
imate cause  of  the  injury. 

Mire  v.  East  Louisiana  R.  Co.  42  La.  Ann. 
385,  7  So.  473;  Nickey  v.  Steuder,  164  Ind. 


190,.  73  N.  E.  117;  2  Labatt,  Mast.  &  S. 
§§  803,  806-809,  p.  2210,  note  5(a)  ;  Bumes 
V.  Kansas  City,  Ft.  S.  &  M..  R.  Co.  129  Mo. 
41,  31  S.  W.  347;  Bennett  v.  Long  Island 
R.  Co.  21  App.  Div.  25,  47  N.  Y.  Supp.  258 ; 
Norfolk  &  W.  R.  Co.  v.  Cromer,  101  Va.  667, 
44  S.  E.  898;  Persinger  v.  Alleghany  Ore  & 
Iron  Co.  102  Va.  350,  46  S.  E.  325;  Ketter- 
man  v.  Dry  Fork  R.  Co.  48  W.  Va.  606,  37 
S.  E.  683 ;  7  Thomp.  Neg.  §  3827 ;  Borck  v. 
Michigan  Bolt  &  Nut  Works,  111  Mich.  129, 
69  N.  W.  254;  White  v.  Witteman  Litho- 
graphic Co.  58  Hun,  381,  12  N.  Y.  Supp. 
188;  Evans  v.  American  Iron  k  Tube  Co. 
42  Fed.  519;  Stephen  v.  Stevens,  49  N.  Y. 
S.  R.  850,  21  N.  Y.  Supp.  721;  Christner  v 
Cumberland  &  E.  L.  Coal  Co.  146  Pa.  67, 


of  age;  and,  in  the  absence  of  evidence  to 
the  contrary,  such  capacity  will  be  held 
to  be  that  which  is  usual  to  children  of  his 
age  and  experience.  Fourteen  years  is  sim- 
ply the  age  after  which  capacity  is  pre- 
sumed, and  the  burden  of  showing  lack 
of  it  is  placed  on  the  child. 

So,  in  Nagel  v.  Allegheny  Valley  R.  Co. 
88  Pa.  35,  32  Am.  Rep.  413,  it  was  held 
that,  the  presumption  that  a  boy  of  four- 
teen has  capacity  to  avoid  danger  can 
be  rebutted  only  by  clear  proof  of  the  ab- 
sence of  discretion. 

And  in  Burnett  v.  Roanoke  Mills  Co.  152 
N.  C.  35,  67  S.  E.  30,  the  court  said  that 
an  infant  of  the  age  of  fourteen  years  is 
presumed  to  have  sufficient  capacity  to  be 
sensible  of  danger,  and  to  have  power  to 
avoid  it;  and  this  presumption  will  stand 
until  rebutted  by  clear  proof  of  the  absence 
of  such  discretion  as  is  usual  in  infants  of 
that  age.  And  to  the  same  effect  was  the 
decision  in  Wilkinson  v.  Kanawha  &  H. 
Coal  &  Coke  Co.  supra. 

A  person  of  the  age  of  seventeen  is  pre- 
sumed to  have  sufficient  capacity  to  be  sen- 
sible of  danger,  and  to  have  power  to  avoid 
it;  and  this  presumption  will  stand  until 
overthrown  by  evidence  of  the  absence  of 
such  discretion  as  is  usual  in  persons  of 
that  age.  Sanborn  v.  Atchison,  T.  &  S.  F. 
R.  Co.  35  Kan.  292,  10  Pac.  860;  Wiggins 
V.  E.  Z.  Waist  Co.    (Vt.)    76  Atl.  36. 

A  boy  of  eighteen  years  of  age,  in  the 
absence  of  averments  to  the  contrary,  will 
be  presumed  to  have  ordinary  intelligence 
and  sufficient  capacity  to  observe  dangers 
that  are  apparent  to  casual  observers. 
Baird  Bros.  v.  Deering,  13  Ky.  L.  Rep. 
271. 

And  if  a  boy  of  eighteen  needed  special 
instructions,  the  burden  of  proof  is  upon 
him  or  his  representatives  to  show  it.  King 
V.   Woodstock   Iron   Co.   supra. 

Unless  the  complaint  or  petition  alleges 
that  the  minor  is  under  fourteen,  it  will 
be  presumed  that  he  is  over  that  age.  Lo* 
veil  V.  De  Bardelaben  Coal  &  I.  Co.  90  Ala. 
13,  7  So.  756. 

Being  of  an  age  to  appreciate  and  hav- 
ing full  knowledge  of  the  danger,  the  fact 
29  L.R.A.(N.S.) 


I  that  a  servant  is  a  minor  does  not  alter 
the  general  rule  of  law  upon  the  subject  of 
employees  taking  upon  themselves  the  risks 
which  are  patent  and  incident  to  the  em- 
ployment. Hickey  v.  Taaffe,  105  N.  Y.  26, 
12  N.  E.  286;  Buckley  v.  Gutta  Percha  & 
Rubber  Mfg.  Co.  113  N.  Y.  546,  21  -N.  E. 
717 ;  Rikel  v.  Ferguson,  25  N.  Y.  S.  R.  960, 
5  N.  Y.  Supp.  774,  affirmed  without  opinion 
in  117  N.   Y.  658,  22  N.  E.  1134. 

And  in  L«vey  v.  Bigelow,  6  Ind.  App. 
677,  34  N.  E.  128,  the  court  said  that,  in 
respect  to  all  matters  wherein  a  yoimg  and 
inexperienced  employee  is  competent  to  un* 
derstand  and  avoid  the  dangers,  such  em- 
ployee stands  upon  the  same  footing  with 
an  experienced  adult.  ' 

So,  a  lad  eighteen  years  of  age  will  be 
presumed  to  have  been  of  sufficient  intelli- 
gence to  assume  the  risks  of  the  employ- 
ment, the  same  as  if  he  were  over  twenty- 
one.     King  V.   Woodstock  Iron   Co.   supra. 

Whatever  there  was  of  danger  or  of  risk 
in  having  the  hand  cut  by  a  knife  which 
moved  slowly  and  in  full  view,  a  bright  boy 
of  fourteen  years  of  age  could  see  and  ap- 
preciate as  well  as  an  adult,  and,  as  far  as 
the  danger  is  known  and  obvious  to  him, 
is  as  legally  responsible  for  his  own  pro- 
tection as  a  person  of  full  age.  Malsky  v. 
Schumacher  &  Ettlinger,  7  Misc.  8,  27  N. 
Y.  Supp.  331. 

Any  child  of  ordinary  intelligence  must 
know  that  to  place  its  hand  upon  a  bar  of 
iron  heated  to  a  great  heat  must  result  in 
its  being  burned;  or  to  place  its  fingers  be- 
tween two  heavy  rollers  where  the  space 
is  too  small  to  admit  them  must  result  in 
their  being  crushed.  Phillips  v.  Michaels,  11 
Ind.  App.  672,  39  N.  E.  669. 

The  danger  of  keeping  hold  of  a  shipper 
rod  which  is  oatside  of  the  elevator  well 
until  the  crossbeam  of  the  elevator  on 
which  he  is  standing  catches  his  hand  or 
arm  between  it  and  the  edge  of  the  floor 
through  which  the  elevator  is  descending  is 
one  which  a  boy  nineteen  years  of  age 
must  be  presumed  to  understand  and  ap- 
preciate as  thorouffhly  as  would  an  older 
person.  Rood  v.  Lawrence  Mfg.  Co.  156 
Mass.  590,  30  N.  E.  174. 
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23  Atl.  221;  Poland  ▼.  Earhart,  70  Iowa, 
285,  30  N.  W.  637. 

The  law  does  not  presume  every  boy  un- 
der fourteen  years  of  age  incapable  of  un- 
derstanding and  appreciating  the  dangers 
incident  to  any  employment  whatever,  no 
matter  how  simple  and  free  from  complica- 
tion the  work  may  be,  and  no  matter  how 
shght  the  danger. 

Buckley  v.  Gutta  Percha  &  Rubber  Mfg. 
Co.;  Liidwig  v.  Pillsbury;  Cudahy  Packing 
Co.  T.  Marcan ;  Ash  v.  Verlenden  Bros. ;  and 
Ciriack  v.  Merchants'  Woolen  Co. — supra; 
Rickert  v.  Stephens,  133  Pa.  538,  19  Atl. 
410;  Central  R.  &  Bkg.  Co.  v.  Golden,  93 
Ga.  510,  21  S.  E.  68 ;  Savannah,  F.  &  W.  R. 
Co.  V.  Smith,  93  Ga.  742,  21  S.  E.  167; 
Manchester  Mfg.  Co.  v.  Polk,  115  Ga.  542, 


41  S.  E.  1015;  Evans  v.  Josephine  Mills, 
119  Ga.  448,  46  S.  E.  674;  Central  R.  &  Bkg. 
Co.  V.  Rylee,  87  Ga.  491,  13  L.R.A.  634, 
13  S.  E.  684;  Krenzer  v.  Pittsburg,  C.  0.  & 
St,  L.  R.  Co.  151  Ind.  587,  68  Am.  St.  Rep. 
252,  43  N.  E.  649,  52  N.  E.  220;  Smillie  v. 
St.  Bernard  Dollar  Store,  47  Mo.  App.  402 ; 
Chicago,  B.  &  Q.  R.  Co.  v.  Russell,  72  Neb. 
114,  100  N.  W.  156;  Wills  v.  Ashland  Light, 
Power  &  Street  R.  Co.  108  Wis.  255,  84  N. 
W.  998;  Fitzgerald  v.  Chicago,  B.  &  Q.  R. 
Co.  114  111.  App.  118;  Cook  v.  Houston  Di- 
rect Nav.  Co.  76  Tex.  353,  18  Am.  St.  Rep. 
52,  13  S.  W.  475;  Rock  v.  Indian  Orchard 
Mills,  142  Mass.  522,  8  N.  E.  401 ;  Glover  v. 
Gray,  9  111.  App.  329;  Pekin  v.  McMahon, 
154  111.  141,  27  L.R.A.  206,  45  Am.  St.  Rep. 
114,  39  N.  E.  484;  Hestonville  Pass.  R.  Co.  v. 


A  ^rvant  between  sixteen  and  seventeen 
years  of  age,  in  the  absence  of  all  proof 
that  he  possessed  less  mental  capacity  than 
the  aveT&gs  youth  of  his  age  and  class,  must 
be  held  to  have  assumed  the  risk  of  feeding 
billets  of  wood  to  a  circular  saw.  Sheet- 
rm  V.  I'rexler  Stave  &  Lumber  Co.  13  Pa. 
i^uper.  Ct.  219. 

And  following  the  Kehler  Case,  cited  su- 
pra, it  was  held  in  Greenway  v.  Conroy,  160 
Ha.  185,  40  Am.  St.  Rep.  715,  28  Atl.  692, 
that  the  court  could  not  assume  that  a  boy 
C'ver  fourteen  years  of  age,  with  six  months 
experience  in  a  machine  shop,  was  incap- 
ible  of  forming  a  judgment  of  the  danger 
if  attempting  to  put  a  belt  on  a  moving  pul- 
^T,  especially  when  he  had  had  the  aid  of 
lie  warning  of  an  older  and  more  experi- 
flced  person. 

And  in  Worthington  v.  Goforth,  124  Ala. 
56,  26  So.  531,  the  court  said:  "The  pre- 
umption  of  fact  is  that  he  was  possessed 
f  that  degree  of  intelligence  which  is  com- 
mon to  boys  of  sixteen  years  of  age,  and 
^f  presumption  of  law,  in  the  absence  of 
vidcnee  to  the  contrary,  is  that  a  boy  of 
bat  age  is  capable  of  recognizing  and  ap- 
J^iating  such  ordinary  and  patent  danger 
» »<j  iQ<»ident  to  climbing,  or  attempting  to 
iimo.  upon  moving  cars." 
Ihe  fact  that  a  young  man  nineteen  years 
f  a^e  testifies  that  he  did  not  know  that 
i»re  was  danger  of  his  hand  being  caught 
f  inward  revolvinnr  rolls,  and  that  he  did 
ot  know  that  if  his  hand  was  caught  he 
•»uld  be  injured,  is  not  sufficient  evidence 
>  carry  his  rase  to  the  jurv.  Roth  v.  S. 
.  l^arrett  Mfg.  Co.  96  Wis. '616,  71  N.  W. 
5S4. 

^>.  a  girl  of  ordinary  intelligence,  fif- 
*o  years  of  age,  must  be  presumed  to 
»^«*  that  if  she  gets  her  fingers  caught 
■t^pen  inward  revolving  rollers,  or  be- 
'^n  a  roller  turning  from  her  and  the 
irfacp  against  which  it  runs  in  contact, 
«  will  be  injured,  and  testimony  to  the 
rtrarr  does  not  raise  a  question  for  the 
0  Oroth  V.  Thomann,  110  Wis.  488,  86 
•  K  178. 

In  tlie  following  cases  the  court,  without 
pTfsfily  passing  upon  the  question  of  pre- 
•L.R.A.(X.S.) 


sumption  or  burden  of  pi'oof,  held  that  the 
rules  applicable  to  adults  were  applicable 
to  the  minor  injured  in  the  manner  indi- 
cated. It  is  possible  that  this  list  might 
be  extended. 

E.  S.  Higgins  Carpet  Co.  v.  O'Keefe,  25 
C.  C.  A.  220,  51  U.  S.  App.  74,  79  Fed. 
900  (boy  fifteen  years  of  age,  hand  caught 
in  cogweels  of  *Vool  picker") ;  Alabama 
Mineral  R.  Co.  v.  Marcus,  115  Ala.  589,  22 
So.  135  (boy  nineteen  years  of  age,  injured 
by  falling  off  hand  car  being  run  at  higii 
speed)  ;  Sims  v.  East  &  West  R.  Co.  84  Ga. 
152,  20  Am.  St.  Rep.  352,  10  S.  E.  543  (boy 
seventeen  years  of  age,  loading  lumber  on 
flat  car)  ;  Ryan  v.  Armour,  166  111.  568,  47 
N.  E.  60  (boy  nearly  nineteen  years  of 
age,  hanging  hogs'  tongues  on  hooks  in  cool- 
ing room)  ;  Levey  v.  Bigelow,  supra  (a 
boy  of  seventeen,  injured  by  the  starting 
of  a  printing  press  which  he  was  operat- 
ing) ;  Williams  v.  Churchill,  137  Mass.  243. 
50  Am.  Rep.  304  (boy  of  nineteen  employea 
on  a  tugboat,  and  injured  by  becoming  en- 
tangled in  the  loose  end  of  a  line  which  ne 
was  engaged  in  fastening  to  a  cleat  to- 
ward the  bow  of  the  vessel)  ;  Prentiss  v. 
Kent  Furniture  Mfg.  Co.  03  Mich.  478,  30 
N.  W.  109  (boy  of  nineteen  engaged  in  run- 
ning a  split  saw) ;  Berger  v.  St.  Paul,  M.  & 
M.  R.  Co.  39  Minn.  78,  38  N.  W.  814  (boy 
of  nineteen,  employed  in  a  boiler-making 
shop,  who  was  injured  by  having  his  fin- 
gers caught  in  the  inward  revolving  roll- 
ers) ;  Mcintosh  v.  Missouri  P.  R.  Co.  58 
Mo.  App.  281  (boy  nearly  twenty -one,  em- 
ployed as  brakeman  and  engaged  in  coup- 
ling cars). 

And  see  note  to  Cronin  v.  Columbian 
Mfg.  Co.  ante.  111,  for  cases  holding  that 
the  master  is  under  no  obligation  to  in- 
struct minor  servants  of  such  dangers  as 
having  their  fingers  caught  in  inward  re- 
volving rollers.  While  the  majority  of  these 
cases  do  not  expressly  hold  that  a  child 
must  be  presumed  to  know  of  such  dan- 
ger, 3'et  that  is  in  eflTect  the  position  which 
the  cDurt  takes  when  it  holds  that  the  mas- 
ter is  under  no  oblicration  to  instruct  the 
minor  servant  of  that  danger. 

But,    in   Atlanta    &    W.    Pt    R.    Co.    v. 
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Connell,  88  Pa.  620,  32  Am.  Rep.  472; 
Strawbridge  v.  Bradford,  128  Pa.  200,  15 
Am.  St.  Rep.  670,  18  All.  346;  Neilson  y. 
Hillside  Coal  &  L  Co.  168  Pa.  256,  47  Am. 
St.  Rep.  886,  31  Atl.  1091;  Kehler  ▼. 
Schwenk,  144  Pa.  348, 13  L.R.A.  374,  27  Am. 
St.  Rep.  633,  22  AtL  910;  Lehigh  k  W.  B. 
Coal  Co.  V.  Hayes,  128  Pa.  294,  6  L.R.A. 
441, 16  Am.  St.  Rep.  680,  18  Atl.  387;  Tuck- 
er V.  New  York  C.  &  H.  R.  R.  Co.  124  N. 
Y.  308,  21  Am.  St.  Rep.  670,  26  N.  E.  916; 
Labatt^  Mast  &  S.  §§  249,  348;  1  Thomp. 
Neg.  §  307;  6  Thomp.  Neg.  §  7660;  7  Thomp. 
Neg.  §  311;  Bare  v.  Crane  Creek  Coal  & 
Coke  Co.  supra. 

Messrs.  McGlnnls  A  Hatcher  also  for 
plaintiff  in  error. 

Messrs.  M.  F.  Matheny  and  Sanders  A 
Crockett  for  defendant  in  error. 

Williams,  J.,  delivered  the  opinion  of 
the.  court: 

Jackson  M.  Ewing,  an  infant  thirteen 
years  and  nine  months  old,  was  injured  on 
the  7th  day  of  January,  1907,  while  en- 
gaged in  coupling  cars  in  the  defendant's 
coal  mine  in  the  county  of  Raleigh,  as  a  re- 
sult of  which  injury  his  right  leg  was  am- 
putated 2  or  3  inches  above  the  knee.  He 
sued  the  r  pany,  by  next  friend,  for  neg- 
ligently causing  the  injury,  and  obtained  a 
judgment  for  $8,000.  There  was  a  single 
track  leading  into  the  mine  for  a  distance 
of  about  600  feet.  At  this  point  it  branched 
into  two  parallel  tracks  called  a  parting. 
This  parting  was  about  200  feet  in  length, 
with  a  space  of  6  or  6  feet  between  the  two 
tracks.  From  the  entrance  to  the  center 
of  the  parting  it  was  down  grade,  then  for 
a  short  distance  it  was  level,  and  continuing 
in  the  mine. the  grade  was  upward.  There 
was  a  swag  near  the  center  of  the  parting. 
This  parting  was  designed  for  the  passing  of 
the  cars.    The  empty  cars  were  hauled  into 

Smith,  94  Ga.  107,  20  S.  E.  763,  the  court 
laid  down  the  proposition  that  there  is  no 
presumption  of  law  that  a  minor  over 
fourteen  years  of  age,  who  applies  for  a  po- 
sition involving  dangerous  service,  is  aware 
of  the  danger  and  needs  no  instruction. 
In  this  case  the  boy  was  seventeen  years 
of  age,  and  in  applying  for  a  position  stated 
that  he  knew  the  duties  of  a  car  coupler 
and  could  discharge  them,  and  it  was  con- 
tended that  the  company  had  a  right  to  pre- 
sume that  he  knew  the  duties  of  such  a  po- 
sition without  instruction.  Of  course,  in 
contention  in  reference  to  instruction  im- 
plies a  much  broader  rule  than  the  general 
rule  above  stated. 

So,  in  Evansville  &  R.  R.  Co.  ▼.  Maddux, 
134  Ind.  671,  33  N.  E.  345,  34  N.  E.  611, 
where  an  inexperienced  minor  employed  on 
a  railroad  construction  train  was  injured 
by  defects  in  the  track,  the  court  said  that  I 
it  would  be  too  harsh  a  rule  to  hold  that 
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the  mine,  five  or  six  at  a  time,  coupled  to- 
gether, and  each  one  was  "spragged"  so  as 
to  prevent  its  rolling  down  the  grade,  and 
all  were  left  coupled  together,  standing  on 
the  grade  on  the  right-hand  track  of  the 
parting.    The  loaded  cars  were  hauled,  one 
at  a  time,  by  mules  from  the  various  work- 
ing places  in  the  mine,  and  were  left  stand- 
ing in  the  swag  on  the  left-hand  track  of 
the  parting  until  a  train  of  them,  five  or 
six  in  number,  was  collected.     They  were 
then  coupled  together.    The  device  for  coup- 
ling consisted  of  two.  or  three  links  forming 
a  short  chain,  each  end  of  which  was  at- 
tached to  a  car  by  means  of  a  clevis  and 
pin.    The  couplings  were  removed  from  the 
train  of  empty  cars  as  they  were  hauled 
into  the  mine,  and  were  used  to  couple  to- 
gether the  loaded  cars.     Plaintiff  had  been 
employed  on  the  motor  which  ran  on  the 
outside  of  the  mine;  but  on  the  day  of  his 
injury  the  motor  was  not  running,  and  he 
was  placed  in  the  mine  to  uncouple  the  emp- 
ty cars  and  to  couple  the  loaded  ones.    He 
did  this  by  removing  the  pin  from  one  end 
of  the  coupling,  unspragging  the  car,  and 
allowing  it   to   run   down  the  grade.    He 
would  then  follow  the  car  down  the  grade, 
remove  the  coupling  from  the  car,  and  at- 
tach it  to  the  loaded  ones.     At  the  time 
of  his  injury,  he  had  let  down  all  the  empty 
cars  of  the  train  except  one,  which  he  sup- 
posed was  spragged,  and,  while  removing 
the  coupling  from  the  one  which  he  had  last 
let  down,  the  last  one  of  the  train,  from 
some  unexplained  cause,  ran  down  the  grade, 
caught  him  between  it  and  the  one  from 
which  he  was  removing  the  coupling,  and 
crushed  his  leg.    Defendant  took  several  bills 
of  exceptions  to  the  rulings  of  the  court  in 
giving  certain  instructions  at  the  instance 
of   the    plaintiff,    and   in   refusing   certain 
other  instructions  asked  for  by  defendant, 
and  also  in  admitting  certain  testimony  on 

the  burden  was  upon  him  to  see  and  dis- 
cover what  might  have  been  seen  and  dis- 
covered by  the  exercise  of  ordinary  care. 

And  in  Crocker  v.  Banks,  4  Times  L.  R. 
324,  it  was  held  that  the  jury  was  not 
bound  to  say  that  a  girl  of  seventeen  years 
was  guilty  of  contributory  negligence  in 
failing  to  put  on  a  mask  while  handling 
bottles  charged  with  soda  water,  although 
she  admitted  that  she  knew  that  the  bottles 
frequently  burst,  where  she  swore  that  she 
did  not  know  the  necessity  of  wearing  the 
mask. 

In  Wolski  V.  Knapp-Stout  &  Co.  Co.  00 
Wis.  178,  63  N.  W.  87,  although  the  de- 
ceased servant  was  eighteen  years  of  age,  the 
court  said  that,  as  the  deceased  was  a  minor, 
there  was  no  presumption  that  he  under- 
stood and  appreciated  the  danger.  This  ease 
is  apparently  contrary  to  the  other  cases^ 
and  is  opposed  to  the  great  weight  of  au* 
^OTity.  ^.  ^  Q^ 
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behalf  of  plaintiff  over  defendant's  objection, 
and  in  refusing  certain  testimony  offered  by 
defendant.  The  case  is  here  upon  writ  of 
error  awarded  defendant. 

Plaintiff  in  error  insists  that  its  demurrer 
to  the  declaration  should  have  been  sus- 
tained, but  we  think  it  suflSciently  avers  a 
cause  of  action.  The  negligence  averred  is 
not  the  particular  accident  which  caused 
plaintiff's  injury,  but  is  the  employment  of 
plaintiff,  an  infant,  and  negligently  requir- 
ing him  to  perform  a  duty,  the  dangers  of 
which  he  was  incapable  of  comprehending 
and  avoiding,  and  failing  to  instruct  him 
how  to  perform  the  work,  and  to  guard 
against    the    dangers    incidental    thereto. 

These  averments  state  a  good  cause  of 
action.  The  demurrer  was  properly  over- 
ruled. 

Plaintiff  in  error  insists  that  the  testi- 
mony of  John  Ewing,  plaintiff's  father,  rela- 
tive to  the  growth,  development,  and  train- 
ing of  plaintiff,  his  lack  of  travel,  and  his 
incapacity,  in  his  present  condition,  to  earn 
money,  was  improper  evidence,  and  that  it 
should  not  have  been  admitted.    The  father 
admitted  that  he  was  an  illiterate  man,  un- 
able to  write,  or  even  to  read,  and  he  may 
have  improperly  estimated  plaintiff's  inca- 
pacity to  comprehend  danger,  and  to  avoid 
accident  and  injury,  on  account  of  the  boy's 
lack  of  education.    He  may  not  have  shown 
himself  very  well  qualified  as  an  expert  to 
testify  on  the  subject;   but  the  jury  was 
competent  to  weigh  and  consider  such  tes- 
timony and  to  give  to  it  such  value  only 
as  it  merited,  and  no  doubt  did  so.    Such 
testimony  is  of  little  value;  but  we  fail  to 
see  how  plaintiff  in  error  could  have  been 
prejudiced  by  it.    Jarrett  v.  Jarrett,  11  W. 
Va.  684;  Famsworth  v.  Noff singer,  46  W. 
Va.  410,  33  S.  E.  246.    The  boy  grew  up  in 
the  home  of  his  father,  and  he  had  ample 
opportunity  to  observe  his  actions.    He  was 
therefore  certainly  competent  to  give  testi- 
mony concerning  the  boy's  capacity,   not- 
withstanding he  may  have  given  a  wrong 
reason  for  his  estimate  of  it.    It  is  a  mat- 
ter of  common  knowledge  that  many  illiter- 
ate boys  are  more  astute  and  alert,  and  are 
more  capable  of  taking  care  of  themselves 
when  in  the  presence  of  danger,  than  many 
other  boys  of  the  same  age  who  have  had 
the  advantages  of  a  technical  education.    No 
doubt  the  jury  considered  this  fact  in  esti- 
mating the  father's  testimony.    It  was  not 
error  to  permit  the  father  to  testify  con- 
cerning the  boy's  incapacity  to  earn  money 
since  his  injury.     Lawson  v.  Conaway,  37 
W.  Va.  159,  18  L.R.A.  627,  38  Am.  St.  Rep. 
17,  16  8.  E.  664. 

The  testimony  of  the  boy's  father,  and  of 
Ben  Gary  and  John  Kelly,  in  relation  to  the 
father's  having  told  Dave  Laing,  the  mine 
boss,  to  keep  plaintiff  out  of  the  mine,  is 
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also  objected  to.    It  was  not  negligence  in 
the  company  to  employ  the  boy  against  his 
father's  will.     1  Labatt,  Mast.  &  S.  §§  18, 
21.    The  father  is  not  suing  for  loss  of  his 
boy's  services,  and  proof  that  the  defendant 
in  error  had  sufficient  capacity  to  under- 
stand the  dangers  attending  his  employment, 
and  that  he  did  in  fact  so  understand  them, 
and  that  he  possessed  the  ability  to  avoid 
them,  would  be  a  complete  defense,  whether 
the  employment  was  with  or  without  the 
father's  consent.  But  is  this  not  a  fact  prop- 
er to  be  proved,  as  tending  to  show  in- 
capacity  of   the  boy,   for   the   purpose   of 
charging  plaintiff  in  error  with  knowledge  of 
his  incompetency  to  perform  the  service? 
It  certainly  tends  to  prove  that  the  father 
thought  the  work  was  dangerous,  and  that 
he  did  not  regard  the  boy  as  competent  to 
perform  it,  and  would  be  sufficient,  at  least, 
to  put  plaintiff  in  error  on  inquiry  concern- 
ing the  boy's  capacity,  provided  it  is  prop- 
erly chargeable  with  knowledge  of  this  con- 
versation.    Whether  it  is  chargeable  with 
such  knowledge  or  not  dependis  upon  the 
question   whether   the  mine   boss   was   its 
agent  for  the  purpose  of  employing  plain- 
tiff.   For  some  purposes  the  mine  boss  is  to 
be  regarded  as  a  fellow  servant  with  other 
employees,  and  not  agent,  and  for  other  pur- 
poses he  may  be  the  agent  of  his  employer. 
This  depends  upon  the  authority  given  him. 
The  testimony  is  that  Laing  employed  and 
discharged  men.    This  testimony  is  not  de- 
nied by  Mr.  Laing,  nor  by  any  other  wit- 
ness.   It  must  therefore  be  taken  as  a  fact 
proven.     And,  if  he  had  power  to  employ 
and  to  discharge  men,  it  must  be  inferred 
that  he  had  power  to  assign  their  duties. 
To  the  extent  of  this  authority,  therefore, 
he  was  agent,  or  vice  principal,  of  plaintiff 
in  error,  and  any  knowledge  which  he  ob- 
tained within  the  scope  of  this  authority 
would  be  knowledge  of  his   principal.     4 
Thomp.  Neg.   §  4966;   1   Shearm.  &  Redf. 
Neg.  §§  230,  233;  Criswell  v.  Pittsburgh,  0. 
&  St.  L.  R.  Co.  30  W.  Va.  798,  6  S.  E.  31 ; 
Core  V.  Ohio  River  R.  Co.  38  W.  Va.  456, 
18  S.  E.  596.    We  think  this  testimony  was 
proper. 

It  is  assigned  as  error  that  it  was  not 
proper  to  permit  plaintiff  to  exhibit  to  the 
jury  the  stump  of  his  injured  leg.  But  this 
court  has  held  that,  in  an  action  for  in- 
jury, it  was  not  improper  to  exhibit  to  the 
jury  the  injured  part.  Carrico  v.  West 
Virginia  C.  A  P.  R.  Co.  39 'W.  Va.  86,  24 
L.R.A.  60,  19  S.  E.  671. 

The  evidence  shows  that  the  father' was 
willing  that  the  boy  should  have  a  job  on 
the  outside  of  the  mine,  which  necessitated 
his  riding  upon  the  motor;  and  the  defend- 
ant offered  to  prove  that  this  was  a  more 
hazardous  employment  than  that  of  coupling 
and  uncoupling  cars  on  the  inside  of  the 
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mine.  But  the  court  excluded  this  evidence, 
and  this  is  assigned  as  error.  We  think  this 
was  properly  excluded.  It  is  not  a  question 
of  comparative  dangers;  neither  does  it  ap- 
pear that  the  father  knew  that  the  outside 
work  was  more  dangerous  than  the  work 
inside  the  mine.  We  cannot  see  how  the 
matter  of  a  comparison  of  dangers  could,  in 
the  remotest  degree,  prove  the  extent  of  the 
danger  of  the  work  of  coupling  the  cars  on 
the  inside  of  the  mine,  unless  the  extent  of 
the  dangers  of  the  work  outside  was  also 
proved,  and  this  would  make  another  and 
an  immaterial  issue;  neither  do  we  see  how 
such  evidence  could  prove  the  capacity  of 
the  hoy  to  comprehend  and  avoid  the  dan- 
ger of  the  work  he  was  actually  put  to  per- 
form. There  was  no  error  in  excluding  tnis 
testimony. 

The  giving  of  plaintiff's  instructions  Nos. 
1  and  2,  and  the  refusal  to  give  defendant's 
instructions  Nos.  1  and  3,  is  also  assigned 
as  error.  Plaintiff's  instruction  No.  1  reads 
as  follows:  "The  court  instructs  the  jury 
that,  if  they  believe  from  the  evidence  in 
this  case  that  the  plaintiff,  Jackson  M. 
Ewing,  was  employed  by  ^e  defendant  com- 
pany to  work  in  its  mine,  and  that,  pursu- 
ant to  such  employment,  he  entered  into  the 
service  of  said  company,  and,  while  engaged 
in  the  service  of  the  defendant  company  un- 
der the  said  employment,  he  was  injured,  as 
alleged  in  the  plaintiff's  declaration,  and  if 
the  jury  further  believe  that  at  the  time  of 
said  injury  the  said  plaintiff,  Jackson  M. 
Ewing,  was  under  fourteen  years  of  age, 
then  the  presumption  is  that  he  was  incapa- 
ble of  understanding  and  appreciating  the 
dangers  incident  to  his  employment;  and  un- 
less it  has  been  shown  by  a  preponderance 
of  the  evidence  in  this  case  that  the  plain- 
tiff was  at  the  time  of  said  injury  capable 
of  understanding  and  appreciating  the  dan- 
gers incident  to  his  employment, — then  they 
should  find  for  the  plaintiff,  and-  assess  his 
damages  at  a  sum  commensurate  with  the 
injuries  sustained."  This  instruction  tells 
the  jury  that  if  the  plaintiff  was  under  four- 
teen years  of  age,  the  presumption  is  that 
he  was  incapable  of  understanding  and  ap- 
preciating the  danger  incident  to  his  em- 
ployment, and  casts  upon  the  defendant  the 
burden  of  proving  that  he  was  in  fact  com- 
petent to  appreciate  the  dangers.  If  this 
is  not-  law,  the  instruction  is  clearly  pre- 
judicial.   Does  it  correctly  state  the  law? 

This  court  held  in  Wilkinson  ▼.  Kanawha 
&  H.  Coal  &  Coke  Co.  64  W.  Va.  93,  20 
L.R.A.(N.S.)  331,  61  S.  E.  876  "that  an 
infant,  after  reaching  the  age  of  fourteen 
years,  is  presumed  to  have  suflicient  discre- 
tion and  understanding  to  be  responsible  for 
'his  wrongs,  to  be  sensible  of  danger,  and  to 
have  power  to  avoid  it."  Is  not  the  con- 
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verse  also  true?    Why  say  that  at  the  zgt 
of  fourteen  years  an  infant  is  presumed  to 
have  capacity  to  understand  the  dangerf  of 
his  employment,  unless  he  is  presumed,  be- 
fore that  age,  not  to  have  it?    The  posi- 
tive  rule  necessarily  implies   the  negatiTc 
one.     We  understand  the  law  to  be  this: 
That  the  right  of  an  infant  to  recover  for 
an  injury  received  while  in  the  service  of 
his  master,  on  account  of  the  master's  neg- 
ligence in  setting  him  to  perform  a  du- 
gerous    duty,    depends    upon    the    qnestion 
whether  or  not  the  infant  assumed  the  risL 
And  in  order  to  show  that  the  infant  did 
in  fact  assume  the  risk,  it  is  necessary  to 
prove  that  he  had  knowledge  of  the  danger, 
and  ability  to  avoid  it.     This  may  be  done 
by  proving  that  the  master  instructed  bin, 
or  that  he  gained  the  knowledge  from  other?, 
or  from  actual  experience,  or  that  his  nat- 
ural capacity  and  the  nature  of  the  employ- 
ment were  such  that  he  must  be  presumed 
to  have  such  knowledge.    In  the  latter  fa«f 
the    law    charges    him    with    constructive 
knowledge  of  the  danger.    Lack  of  capacity 
is'   never    conclusively    presumed    from   in- 
fancy,   unless    the    infant    is    under    seven 
years   of   age.      Age   is   only   an    evidential 
fact,  tending  to  prove  constructive  knowl- 
edge or  lack  of  knowledge.    If  over  fourteen, 
it  tends  to  prove  capacity  and  knowledge: 
if  under  fourteen  it  tends  to  prove  the  re- 
verse of  this.     It  is  not  conclusive.     Capac- 
ity may  be  shown  notwithstanding  th**  in- 
fant is  under  fourteen  years  of  age,  and  in- 
capacity may  be  shown  notwithstanding  tbe 
infant  may  be  over  fourteen  years  of  ap*. 
The    presumption   of    capacity    at    fourteen 
years,  and  of  incapacity  under  that  age,  are 
both  rebuttable  presumptions.  Labatt,  Man. 
&  S.  §  249 ;  Nagle  v.  Allegheny  Valley  R  0\ 
88    Pa.   35,    32    Am.    Rep.    413;    Kehler   v. 
Schwenk,  151  Pa.  505,  31  Am.  St.  Rep.  TTT. 
25  Atl.  130;   May  v.  Smith,  92  Ga.  95,  44 
Am.  St.  Rep.  84,  18  S.  K.  360;    Ciriack  t. 
Merchants'   Woolen    Co.    146    Mass.   132.  4 
Am.  St.  Rep.  307,  15  N.  E.  579,  second  ap 
peal  151  Mass.   152,  6  L.R.A.  733,  21   Air! 
St.  Rep.  438,  23  N.  E.  829 ;  Buckley  ▼.  Gut^ 
ta  Percha  &  Rubber  Mfg.  Co.  113  N.  Y.  5l««{ 
21  N.  E.  717;    Evans  v.   American  Iron  * 
Tube  Co.  (C.  C.)  42  Fed.  619.    It  is  a  n«rt 
rule  of  evidence,   and   does   not   affect   tl.^ 
right  of  either  master  or  servant.     It  cnh 
serves  to  fix  on  one  party  or  the  other,  ai 
the  case  may  be,  the  burden  of  supplying  tin 
proof  of  such  facts  as  will   show  wh^t  •  ^i 
or  not  the  risk  was  really  assumed  by  tb< 
infant.     If  under   fourteen    years   oli   tbi 
burden  of  proof  is  on  the  master;  if  ovti 
fourteen  it  is  on  the  infant.     It  would  se«3 
to  be  no  hardship  in  either  case  to  dischar^ 
the  burden.     All  infants   of   the   same  aa 
I  have  not  the  same  capacity.     If  they  haj 
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the  presumption  would  necessarily  be  con- 
clusive. But  it  is  a  matter  of  common 
knowledge  that  all  persons  are  not  born 
equal  in  respect  to  mental  capacity  and 
physical  powers;  and  therefore  the  pre- 
sumption in  either  case  may  be  rebutted  by 
other  evidence. 

If  an  infant  voluntarily  enters  into  a 
hazardous  employment,  with  a  full  compre- 
hension of  its  attendant  dangers,  he  may 
fairly  be  said  to  have  assumed  the  risk,  not 
only  of  the  injury  which  might  result  on 
account  of  his  own  negligence,  or  by  mere 
accident,  but  also  the  risk  of  injury  from 
the  negligence  of  a  fellow  servant.  Labatt 
in  his  work  on  Master  and  Servant,  §  291, 
states  the  rule  as  follows:  "The  principle 
has  frequently  been  laid  down  or  recognized 
that  a  minor  assumes  the  ordinary  risks 
of  any  employment  which  he  undertakes  in 
so  far  as  those  risks  are,  or  ought  to  have 
been,  known  to  and  appreciated  by  him, 
whether  the  source  of  this  knowledge  be 
his  own  observation  and  experience,  or  the 
instructions  which  he  has  received  from  his 
employer  or  his  employer's  representative.' 
In  other  words,  the  fact  that  the  servant 
was  a  minor  does  not  enlarge  his  rights, 
where  it  is  once  established  that  he  under- 
stood the  danger." 

Of  course,  it  could  not  be  said  that  one 
had  assumed  the  risk  of  a  danger  which  he 
did  not  comprehend  or  understand,  because 
assumption  of  a  risk  is  a  voluntary  act  re- 
quiring a  positive  operation  of  the  mind.  It 
is  based  upon  knowledge,  actual  or  con- 
structive, of  possible  dangers.  Without 
such  knowledge  there  could  be  no  assump- 
tion. One  cannot  be  said  to  assume  the  risk 
of  a  thing  which  he  never  thought  could 
happen.  This  is  axiomatic.  Neither  could 
it  be  said,  on  the  other  hand,  that  the  mas- 
ter was  negligent  in  failing  to  instruct  his 
minor  employee  concerning  the  dangers  at- 
tending his  employment,  when  his  duties 
are  so  simple  and  the  danger  so  obvious 
that  the  minor  could  not  fail  to  see  them 
himself,  nor  when  the  minor  is  possessed  of 
the  requisite  knowledge  by  any  other  means. 
The  rule  requiring  the  master  to  instruct 
his  ser^'ant  and  to  warn  him  of  danger  is 
only  for  the  purpose  of  supplying  him  with 
information  which  he  is  not  presumed  to 
have;  and  if  it  is  shown  that  the  servant 
did  in  fact  possess  the  knowledge,  the  fail- 
ure to  warn  could  in  no  sense  be  said  to 
be  the  proximate  cause  of  the  injury,  and 
if  not  the  proximate  cause  of  the  injury,  of 
course  it  could  not  be  actionable  negli- 
gence. 

In  discussing  the  question  of  the  assump- 
tion of  risk  by  an  adult,  and  by  a  minor 
servant,  Labatt,  in  the  same  section  above 
quoted  from,  further  says:  "In  the  case  of 
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an  adult,  the  servant's  inability  to  recover 
for  injuries  resulting  from  ordinary  risks  is 
declared  in  terms  which  are  indicative  of 
the  fact  that  his  comprehension  of  those 
risks  is  presumed  in  the  absence  of  evi-. 
dence  which  justifies  the  opposite  conclu- 
sion. In  the  case  of  a  minor,  on  the  other 
hand,  the  defense  of  an  assumption  of  ordi' 
nary  risks  is  viewed  as  one  which  is  merely 
conditional  upon  the  production  of  specific 
and  positive  evidence  going  to  show  that  the 
risk  in  question  was,  as  a  matter  of  fact^ 
comprehended.  In  short,  where  a  minor  is 
concerned,  ordinary  risks  are,  for  evidential 
purposes,  always  treated  at  the  outset  of 
the  inquiry  as  extraordinary,  and  the  bur- 
den of  establishing  the  servant's  comprehen- 
sion of  the  particular  risk  is  cast  upon  the 
employer."  And  in  discussing  the  rule  of 
presumption  of  capacity  from  the  age  of 
fourteen,  which  seems  to  have  been  first  an- 
nounced by  the  supreme  court  of  Pennsyl- 
vania, in  the  case  of  Nagle  v.  Allegheny  Val- 
ley R.  Co.  supra,  the  same  author,  in  §  249, 
says:  "But  the  theory  that  at  the  age  of 
fourteen  years  the  stage  reached  in  the  de- 
velopment of  the  child's  faculties  is  so  defi- 
nite that  the  burden  of  proving  his  non- 
appreciation  of  the  risks  of  the  service  ia 
shifted  is  contradicted  by  the  weight  of  au- 
thority, and  does  not  seem  to  rest  upon  any 
adequate  logical  basis."  If  the  law  does  not 
shift  the  burden  from  the  master  after  the 
infant  reaches  fourteen  years  of  age, 
a  fortiori  it  would  not  be  shifted  before  that 
age.  But  this  court  has  held  in  Wilkinson 
V.  Kanawha  &  H.  Coal  &  Coke  Co.  supra, 
that  if  the  infant  is  fourteen  years  of  age, 
the  burden  is  shifted  to  him  to  show  in- 
capacity. 

It  would  therefore  seem  that  the  presump- 
tion of  incapacity  in  an  infant  under  four- 
teen years  to  comprehend  the  hazards  of  a 
dangerous  employment  is  well  established. 
Only  a  few  courts  have  held  that  the  age 
of  fourteen  years  raises  a  presumption  of 
capacity;  none  have  held  that  capacity  is 
presumed  under  that  age.  The  following 
authorities  hold  that  there  is  a  presump- 
tion of  incapacity  if  the  infant  is 'under 
fourteen  years  of  age,  viz, :  Molaske  v.  Ohio 
Coal  Co.  86  Wis.  220,  56  N.  W.  475 ;  Trumbo 
V.  City  Street  Car  Co.  89  Va.  780,  17  S.  K. 
124;  Roanoke  v.  Shull,  97  Va.  419,  75  Am. 
St.  Rep.  791,  34  S.  E.  34;  Lynchburg  Cot- 
ton Mills  V.  Stanley,  102  Va.  690,  46  S.  E. 
908. 

The  rule  adopted  by  Wisconsin,  Virginia, 
and  by  this  court  in  Wilkinson  v.  Kanawha 
&  H.  Coal  &  Coke  Co.  64  W.  Va.  93,  20 
L.R.A.(N.S.)  331,  61  S.  E.  875,  is  decidedly 
in  favor  of  the  master,  as  it  puts  the  bur- 
den of  proving  incapacity  on  the  infant  aft- 
er that  age;  and  it  would  seem  to  be  a  wise 
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departure  from  the  ancient  rule,  if  it  be  a 
departure  at  all,  justified  by  experience, 
and  by  legislative  enactments  which  fix  upon 
that  age  as  the  time  when  an  infant  is  per- 
mitted to  perform  many  important  acts, 
it  operates  to  the  benefit  of  many  boys  of 
poor  families  who  earn  their  living,  many 
of  whom  are  as  capable  as  men  to  perform 
much  of  the  labor  necessary  in  and  about 
mines  and  factories.  Much  of  the  labor 
to  be  performed  in  coal  mines  is  attended 
with  very  little  danger,  except  from  those 
greater  calamities  which  affect  all  servants 
employed  in  that  business  alike,  such  as 
explosions  of  gas,  coal  dust,  etc.  This  rule 
will  encourage  their  employment,  and  is 
therefore  favorable  to  both  employer  and 
employee.  It  is  also  in  harmony  with  the 
spirit  of  our  law  which  permits  the  employ- 
ment of  boys  over  fourteen  years  of  age  in 
coal  mines.  In  most  states,  including 
West  Virginia,  contributory  negligence  is  a 
matter  of  defense,  the  burden  of  proving 
which  is  on  the  defendant;  and  in  the  case 
of  an  infant  plaintiff  under  the  age  of  four- 
teen years,  in  order  to  charge  him  with 
contributory  negligence,  it  is  just  as  essen- 
tial to  prove  his  capacity  to  comprehend  the 
dangers  that  might  result  from  his  negli- 
gent act  as  it  is  to  prove  his  capacity  in 
order  to  establish  the  fact  that  he  assimied 
the  risk  of  dangers  connected  with  his  em- 
ployment. The  burden  of  proving  capacity 
is  upon  defendant  in  either  case.  1  Shearm. 
&  Redf.  Neg.  §  108;  1  Thomp.  Neg.  §§  308, 
309;  4  Thomp.  Neg.  §§  4688,  4689;  Comer 
V.  Consolidated  Coal  &  Min.  Co.  34  W.  Va. 
633,  12  S.  E.  476;  Riley  v.  West  Virginia 
0.  &  P.  R.  Co.  27  W.  Va.  146. 

Infants  under  fourteen  years  are  often 
chargeable  with  contributory  negligence,  but 
not  generally,  as  a  matter  of  law  deduoible 
from  the  nature  of  the  act  causing  the  in- 
jury, which  is  generally  the  case  when  ap- 
plied to  an  adult.  There  must  be  evidence 
of  ability  to  understand  and  to  guard 
against  the  danger;  and  hence  the  negli- 
gence of  an  infant  under  fourteen  is  a  ques- 
tion of  fact  for  the  jury,  because  it  involves 
capacity,  concerning  which  the  jury  must 
decide.  1  Labatt,  Mast.  &  S.  §§  250,  348, 
and  cases  cited  in  note.  In  Turner  v.  Nor- 
folk &  W.  R.  Co.  40  W.  Va.  675,  22  S.  W. 
83,  this  court  held  that  a  boy  seventeen 
years  old  was  not  guilty  of  contributory 
negligence  in  performing  an  act  which  would 
unquestionably  have  been  contributory  neg- 
ligence in  an  adult. 

If  the  nature  of  the  employment  is  sim- 
ple, and  attended  with  little  risk  of  danger, 
less  capacity  is  required  to  perform  it;  but 
if  attended  with  much  danger,  more  capac- 
ity is  necessary.  And  when  an  infant  is 
under  the  age  of  fourteen  years,  it  can  rare- 
ly be  said  that,  as  a  matter  of  law,  he  is 
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chargeable  with  contributory  negligence. 
The  majority  of  the  courts  regard  the  ques- 
tion of  his  negligence  one  of  fact  to  go  to 
the  jury,  even  when  he  is  much  older  than 
fourteen  years.  1  Thomp.  Neg.  §  810,  and 
cases  cited;  1  Labatt,  Mast.  &  S.  §  390,  and 
note  of  cases.  Negligence  itself,  as  well  as 
contributory  negligence,  in  the  great  major- 
ity of  cases,  is  a  mixed  question  of  law  and 
fact;  and  if  the  court  has  correctly  in- 
structed the  jury  concerning  the  law,  and 
the  evidence  is  conflicting  as  to  the  facts, 
courts  are  not  justified  in  disturbing  the 
verdict,  unless  it  is  clearly  and  palpably 
wrong.  6  Thomp.  Neg.  §§  7408,  7409;  Foley 
V.  Huntington,  51  W.  Va.  396,  41  S.  E. 
113;  Tompkins  v.  Kanawha  Board,  21  W. 
Va.  224;  Johnson  v.  Baltimore  &  0.  R.  Co. 
25  W.  Va.  570.  "When  a  given  state  of 
facts  is  such  that  reasonable  men  may  differ 
upon  the  question  whether  there  was  negli- 
gence or  not,  the  determination  of  the  mat- 
ter is  for  the  jury."  Raines  v.  Chesapeake 
&  0.  R.  Co.  39  W.  Va.  50,  24  L.R.A.  226, 
19  S.  E.  665.  We  think  plaintiff's  instruc- 
tion No.  1  correctly  states  the  law. 

It  is  insisted  by  counsel  for  plaintiff  in 
error  that  defendant's  negligence  is  not 
the  proximate  cause  of  the  injury.  This 
may  be  true  in  fact,  but  it  is  not  true  in 
law.  The  car  rolling  down  the  grade  and 
striking  against  plaintiff  is  the  actual  and 
inunediate  cause  of  his  injury.  This  may 
not  have  resulted  from  any  direct  omission 
of  duty  by  defendant,  or  by  any  of  its  serv- 
ants. But,  although  this  is  the  immediate 
physical  cause  of  the  injury,  it  does  not  con- 
stitute the  negligence  complained  of,  which 
is  the  employment  of  the  infant  plaintiff 
to'  perform  a  dangerous  work  when  he  was 
too  young  to  understand  it  and  to  avoid 
its  dangers.  If  the  evidence  is  not  sufficient 
to  establish  the  fact  that  plaintiff,  notwith- 
standing his  infancy,  did  comprehend  the 
danger,  and  could  have  avoided  the  injury 
by  the  exercise  of  reasonable  care;  his  em- 
ployment was  negligence,  and  it  then  be- 
comes an  immaterial  question  as  to  what 
agency  set  the  car  in  motion.  It  was  a 
thing  that  was  liable  to  happen;  and  the 
defendant's  negligence  in  employing  plain- 
tiff is,  in  law,  the  cause  of  the  injury.  It 
reaches  over  all  intervening  causes  that  may 
have  contributed  to  the  injury,  and  is,  in 
law,  the  primary  or  proximate  cause.  If 
plaintiff  lacked  proper  capacity,  he  was  not 
guilty  of  contributory  negligence. 

It  follows  from  what  we  have  already 
said  that  it  was  not  error  to  refuse  defend- 
ant's instruction  No.  1,  which  is  as  follows: 
"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  plaintiff 
was  injured  while  at  his  post  of  duty  in 
the  employment  of  defendant,  by  being 
struck  by  an  empty   coal  car  ^in  motion, 
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while  he,  the  plaintiff,  was  removing  a  cou- 
pling from  another  empty  coal  car  which 
was  at  the  time  stationary,  and  if  they  fur- 
ther believe  from  the  evidence  that  the  said 
car  which  struck  the  plaintiff  was  set  in 
motion  by  some  person,  agency,  or  cause  un- 
known to  the  defendant,  and  of  which  the 
defendant  did  not,  and  could  not,  have 
knowledge,  they  must  find  for  the  defend- 
ant/' As  before  stated,  the  negligence  for 
which  defendant  is  liable  is  employing  a 
minor  and  placing  him  to  perform  a  work 
attended  with  danger  which  he  was  not 
capable,  on  account  of  his  age,  of  compre- 
hending and  avoiding;  and  not  that  it,  or 
any  of  its  employees,  were  negligent  in  re- 
spect to  the  particular  act  which  was  the 
immediate  cause  of  the  injury. 

Plaintiff's  instruction  No.  2,  on  the  meas- 
ure of  damage,  is  objected  to.  We  think 
it  states  the  law  correctly.  It  instructs  the 
jury  that,  in  estimating  his  damage,  they  are 
at  liberty  to  compare  plaintiff's  health  and 
condition  before  the  injury  with  his  pres- 
ent condition,  in  determining  the  effect  of 
the  loss  of  his  leg  upon  his  capacity  to 
earn  money;  but  instructs  them  to  exclude 
from  their  computation  the  time  until  he 
should  arrive  at  the  age  of  twenty-one 
years  of  age.  The  proof  showed  that  he 
waa,  at  the  time  of  the  injury,  earning 
$1.25  a  day  for  his  father.  If  he  could  earn 
$1.25  at  that  kge,  he  could  certainly  earn 
at  least  the  same  when  he  becomes  twenty- 
one  years  of  age.  From  the  nature  of  the 
case  we  do  not  see  how  any  better  criterion 
could  be  furnished  than  the  wages  he  waa 
earning  at  the  time  of  his  injury.  An  in- 
struction similar  to  this  was  approved  by 
this  court  in  Riley  v.  West  Virginia  C.  &  P. 
R.  Co.  27  W.  Va.  146  (see  page  161,  where 
other  decisions  are  cited  in  support  of  it). 
The  time  of  plaintiff's  infancy  was  very 
properly  excluded  by  the  instruction,  be- 
cause the  suit  was  for  his  own  benefit,  and 
his  earnings  during  infancy  belonged  to  his 
father.  Comer  v.  Kitter  Lumber  Co.  69  W. 
Va.  688,  6  L.R.A.(N.S.)  652,  63  S.  E.  906, 
8  A.  &  E.  Ann.  Cas.  1105.  If  plaintiff 
was  entitled  to  recover  anything,  we  can- 
not say  that  $8,000  for  the  loss  of  his  leg 
is  excessive.  His  injury  is  both  severe  and 
permanent.  We  affirmed  a  judgment  at  this 
term  where  $16,000  was  allowed  for  the  loss 
of  an  arm.  Goshorn  v.  Wheeling  Mold  & 
Foundry  Co.  65  W.  Va.  250,  64  S.  E.  22. 

Did  the  court  err  in  refusing  to  set  aside 
the  verdict?  Notwithstanding  the  legal  pre- 
sumption of  incapacity,  which  has  to  be 
overcome  by  evidence,  the  testimony  of  wit- 
nesses on  the  question  of  plaintiff's  mental 
capacity  to  comprehend  and  avoid  danger  is 
conflicting.  It  is  unnecessary  to  review  it 
at  all.  On  the  one  hand  it  is  shown  that 
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plaintiff  had  worked  in  the  mine  for  about 
nine  months  prior  to  the  accident,  but  near- 
ly all  the  time  at  "trapping," — opening  and 
closing  doors,  and  giving  signals  to  ap- 
proaching trains  of  coal  cars  by  waving 
his  lamp, — and,  furthermore,  that  he  had 
coupled  cars  in  the  mine  about  two  weeks 
before  the  day  of  the  accident.  But  there 
is  no  evidence  that  he  ever  before  knew  of 
a  car  getting  loose  and  running  down  the 
grade  where  he  was  coupling,  or  that  he 
had  ever  been  warned  against  such  an  acci- 
dent. Mr.  Laing  was  asked :  "Did  you  give 
him  instructions  with  reference  to  the  dan- 
gers on  the  parting,  where  he  was 'coupling 
and  uncoupling  cars?  A.  He  didn't  un- 
couple them.  It  wasn't  his  duty.  His  duty 
was  simply  to  couple  the  loads."  But,  in 
contradiction  of  this,  plaintiff  says  he  was 
put  to  work  by  Mr.  Laing  at  the  place 
where  he  was  hurt,  and  that  he  had  not  been 
given  any  warning  of  dangers,  or  even  in- 
structions how  to  do  the  work,  but  that 
he  learned  by  seeing  others  do  it.  There 
is  evidence  also  that  the  electric  light  bulb 
at  this  point  had  been  broken  some  time 
before  the  accident,  and  that  it  was  dark 
in  the  mine;  the  only  light  being  a  small 
miner's  lamp  which  plaintiff  carried  in  his 
hat.  In  addition  to  this  conflicting  evi- 
dence, the  jury  had  a  right  to  take  into 
consideration  plaintiff's  appearance  at  the 
time  he  gave  his  testimony  as  an  evidential 
matter  in  determining  his  capacity  to  com- 
prehend and  avoid  the  danger.  The  evi- 
dence in  this  case  is  such  that  reasonable 
minds  might  differ  as  to  the  correct  con- 
clusion to  be  reached  from  it,  and  to  set  it 
aside  would  be  to  invade  the  province  of 
the  jury. 

Defendant's  instruction  No.  2  is  the  same 
as  its  No.  1,  with  these  words  added,  viz.; 
"Unless  they  further  believe  from  the  evi- 
dence that  the  plaintiff  did  not  have  suffi- 
cient mental  capacity  at  the  time  to  know 
and  appreciate  the  dangers  of  his  employ- 
ment." This  correctly  states  the  law,  and 
was  given  at  the  request  of  defendant.  It 
must  therefore  be  inferred  that  the  jury 
found  plaintiff  not  to  have  sufficient  capac- 
ity to  comprehend  the  dangers  of  his  em- 
ployment; otherwise  the  verdict  would  have 
been  for  the  defendant.  This  was  a  ques- 
tion to  be  determined  by  the  jury.  1  Shearm. 
&  Redf.  Neg.  §  73a;  6  Thomp.  Neg.  §  5369; 
1  Labatt,  Mast.  &  S.  §  390;  Renne  v.  United 
States  Leather  Co.  107  Wis.  305,  83  N.  W. 
473;  Williams  v.  South  &  North  Ala.  R.  Co. 
91  Ala.  635,  9  So.  77;  Atlanta  &  W.  Pt.  R. 
Co.  V.  Smith,  94  Ga.  107,  20  S.  E.  763;  Sims 
V.  East  &  West  R.  Co.  84  Ga.  152,  20  Am. 
St.  Rep.  352,  10  S.  E.  643;  Camp  v.  Hall, 
39  Fla.  535,  22  So.  702;  Hanson  v.  Ludlow 
Mfg.  Co.  162  Mass.  187,  38  N.  E.  363;  Smith 
32 
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v.  Irwin,  51  N.  J.  L.  608,  14  Am.  St.  Rep. 
699,  18  Atl.  862;  Verdelli  v.  Gray'g  Harbor 
Commercial  Co.  116  Cal.  617,  47  Pac.  364; 
Hayden  v.  Smithville  Mfg.  Co.  29  Conn. 
548. 

The  court  did  not  err  in  refusing  to  set 
aside  the  verdict,  and  the  judgment  is  af- 
firmed. 


MAINi:  SUPREME  JUDICIAIj  COURT. 

MOWRY  &  PAYSON,  Incorporated, 

V. 

HANOVER  FIRE   INSURANCE  COMPA- 
NY. 

(—  Me.   — ,   76   Atl.   875.) 

Insurance  —  arbitration  —  inability  of 
arbitrator  —  waiver. 

The  unwillingness  or  inability  of  the  ar- 
bitrator chosen  by  insured  from  the  list 
furnished  by  the  insurer,  to  serve,  from  a 
cause  arising  after  he  is  chosen,  will  con- 
stitute a  waiver  on  the  part  of  the  in- 
surer of  its  right  to  arbitrate  the  amount 
of  loss,  where  the  statute  provides  that  if 
the  company  shall  not,  within  ten  days  af- 
ter request,  name  three  men  each  of  whom 
shall  be  willing  to  act  as  a  referee,  it  shall 
be  deemed  to  have  waived  its  right  to  arbi- 
tration. 

(Emery,  Ch.  J.,  and  Cornish  and  King,  JJ., 

dissent. ) 

(December  20,  1909.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Supreme  Judicial  Court  for  Knox 
County  in  defendant's  favor  made  during 
the  trial  of  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  fire  in- 
surance policy.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ijittlefleld  &  Ijittlefleld,  for 
plaintiff: 

Doubts  in  connection  with  the  construc- 
tion of  arbitration  clauses  in  an  insurance 
policy  are  to  be  resolved  against  the  insur- 
ance company. 

Bartlett  v.  Union  Mut.  P.  Ins.  Co.  46  Me. 
600;  Witherell  v.  Maine  Ins.  Co.  49  Me.  200; 
McLaughlin  v.  Washington  County  Mut. 
Ins.  Co.  23  Wend.  525;  Hoffman  v.  iEtna 
P.  Ins.  Co.  32  N.  )[,  405,  88  Am.  Dec.  337; 
Reynolds  v.  Commerce  F.  Ins.  Co.  47  N.  Y. 
697 ;  Dilleber  v.  Home  L.  Ins.  Co.  69  N.  Y. 
266,  25  Am.  Rep,  182;  Hay  v.  Star  F.  Ins. 
Co.  77  N.  Y.  236,  33  Am.  Rep.  607;  Herr- 

Note.  —  Arbitration  as  condition  prece- 
dent to  action  on  insurance  policy,  see  notes 
to  Graham  v.  German  American  Ins.  Co. 
16  L.R.A.(N.S.)  1055  and  German-Ameri- 
can Ins.  Co.  V.  Jerrila,  28  L..R.A.(N.S.)  104. 
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man  v.  Merchants'  Ins.  Co.  81  N.  Y.  188,  37 
Am.  Rep.  488;  Allen  v.  St.  Louis  Ins.  Co. 
86  N.  Y.  473;  Steen  v.  Niagara  F.  Ins.  Co. 
89  N.  Y.  316,  42  Am.  Rep.  297;  Griffey  v. 
New  York  Cent.  Ins.  Co.  100  N.  Y.  417,  63 
Am.  Rep.  202,  3  N.  E.  309;  Kratzenstein  v. 
Western  Assur.  Co.  116  N.  Y.  54,  6  L.R.A. 
799,  22  N.  £.  221 ;  Davis  v.  American  Cent 
Ins.  Co.  7  App.  Div.  488,  40  N.  Y.  Supp. 
248,  affirmed  in  168  N.  Y.  688,  63  N.  E. 
1124;  Lite  v.  Firemen's  Ins.  Co.  119  App. 
Div.  410,  104  N.  Y.  Supp.  434;  Matthews 
V.  American  Cent.  Ins.  Co.  9  App.  Div.  364, 
41  N.  Y.  Supp.  304;  Yeaton  v.  Fry,  6 
Cranch,  335,  3  L.  ed.  117;  Palmer  ▼.  War- 
ren Ins.  Co.  1  Story,  364,  Fed.  Cas.  No. 
10,698;  Friezen  v.  Allemania  F.  Ins.  Co.  30 
Fed.  366;  Vette  y.  Clinton  F.  Ins.  Co.  30 
Fed.  668;  Gotten  ▼.  Fidelity  &  C.  Co.  41 
Fed.  606;  Wallace  v.  German  American  Ins. 
Co.  4  McCrary,  123,  41  Fed.  742;  Steel  v. 
Phenix  Ins.  Co.  2  C.  C.  A.  463,  7  U.  S.  App. 
326,  61  Fed.  723;  Burkheiser  v.  Mutual 
Acci.  Asso.  26  L.R.A.  112,  10  C.  C.  A.  94,  18 
U.  S.  App.  704,  61  Fed.  816;  First  Nat 
Bank  v.  Hartford  F.  Ins.  Co.  96  U.  S.  673, 
24  L.  ed.  663;  Grace  v.  American  Cent.  Ins. 
Co.  109  U.  S.  278,  282,  27  L.  ed.  932,  934, 
3  Sup.  Ct.  Rep.  207 ;  Moulor  v.  American  L. 
Ins.  Co.  Ill  U.  S.  336,  28  L  ed.  447,  4 
Sup.  Ct  Rep.  466;  Travellers'  Ins.  Co.  v. 
McConkey,  127  U.  S.  661,  666,  32  L.  ed. 
308,  310,  8  Sup.  Ct  Rep.  1360;  Burkhard 
V.  Travellers'  Ins.  Co.  102  Pa.  262,  48  Am. 
Rep.  206;  Philadelphia  Tool  Co.  v.  British 
American  Assur.  Co.  132  Pa.  236,  19  Am. 
St  Rep.  696,  19  Atl.  77;  Fritz  v.  British 
America  Assur.  Co.  208  Pa.  268,  67  Atl.  673; 
Hartford  F.  Ins.  Co.  v.  Tewes,  332  111.  App. 
321;  Illinois  Mut  Ins.  Co.  v.  Hoffman,  132 
III.  523,  24  N.  E.  413;  Wilson  v.  Conway 
F.  Ins.  Co.  4  R.  I.  141;  Northwestern  Mut 
L.  Ins.  Co.  V.  Ilazelett,  105  Ind.  212,  65  Am. 
Rep.  192,  4  N.  £.  682;  Rogers  v.  Phenix  Ins. 
Co.  121  Ind.  670,  23  N.  £.  498 ;  DeGraff  v. 
Queen  Ins.  Co.  38  Minn.  601,  8  Am.  St  Rep. 
686,  38  N.  W.  696;  Rottier  v.  German  Ins. 
Co.  84  Minn.  116,  86  N.  W.  888;  State  Ins. 
Co.  V.  Maackens,  38  N.  J.  L.  672;  Allibone 
V.  Fidelity  &  C.  Co.  (Tex.  Civ.  App.)  32 
S.  W.  571;  Fowkes  v.  Manchester  k  L.  Life 
Assur.  Co.  3  Best  &  S.  926;  Meyer  v.  Queen 
Ins.  Co.  41  La.  Ann.  1000,  6  So.  899;  Sun 
Ins.  Co.  v.  Jones,  64  Ark.  376,  16  S.  W. 
1034;  Dresser  v.  Hartford  L.  Ins.  Co.  80 
Conn.  681,  70  Atl.  39;  h^Mtry  v.  General 
Acci.  Ins.  Co.  (Grinnell  v.  General  Acci. 
Ins.  Co.)  80  Vt  626,  16  L.R.A.(N.S.) 
206,  130  Am.  St  Rep.  1012,  68  Atl.  655,  13 
A.  &  E.  Ann.  Cas.  515;  Rogers  v.  Modern 
Brotherhood,  131  Mo.  App.  353,  111  S.  W. 
618;  Royal  Union  Mut.  L.  Ins.  Co.  v.  Mc- 
Lendon,  4  Ga.  App.  620,  62  S.  E.  101;  An- 
derson V.  Fitzgerald,  4  H.  L.  Cas.  484;  Du- 
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ran  v.  Standard  Life  &  Acci.  Ins.  Go.  63  Vt. 
437,  13  L.R.A.  637,  26  Am.  St.  Rep.  773, 
22  Ail.  530;  State  Ins.  Co.  v.  Meesman,  2 
Wash.  459,  26  Am.  St.  Rep.  870,  27  Pac.  77 ; 
American  Acci.  Co.  v.  Reigart,  42  Am.  St. 
Rep.  374  and  note  377,  94  Ky.  647,  21  L.R.A. 
651,  23  S.  W.  19] ;  Moody  v.  Amazon  Ins. 
Co.  62  Ohio  St  12,  26  L.R.A.  313,  49  Am. 
St.  Rep.  699,  38  N.  £.  1011 ;  Georgia  Home 
Ins.  Co.  V.  Bartlett,  91  Va.  305,  50  Am.  St. 
Rep.  832,  21  S.  E.  476;  Schuermann  v. 
Dwelling  House  Ins.  Co.  161  111.  437,  52 
Am.  St.  Rep.  379,  43  N.  E.  1093;  Robertson 
V.  French,  14  Eng.  Rul.  Cas.  19,  and  note  7 
T.  R.  536;  Vorse  v.  Jersey  Plate  Glass  Ins. 
Co.  97  Am.  St.  Rep.  330  and  note  336,  119 
Iowa,  555,  60  L.R.A.  838,  93  In.  VV.  569. 
Mr.  F.  W.  Brown  for  defendant. 

Whitehonse,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  a  fire  insurance 
policy  issued  by  the  defendant  corporation 
in  the  form  known  as  the  "Maine  standard 
policy,"  prescribed  by  chapter  49,  §  4,  117,  as 
amended  by  chapter  158  of  the  Public  Laws 
of  1905.  The  policy  contains  the  following 
clauses : 

"In  case  of  loss  or  damage  under  this  pol- 
icy, a  statement  in  writing,  signed  and 
sworn  to  by  the  insured,  shall  be,  within  a 
reasonable  time,  rendered  to  the  company, 
setting  forth  the  value  of  the  property  in- 
sured, the  interest  of  the  insured  therein, 
all  other  insurance  thereon,  in  detail,  the 
purposes  for  which  and  the  persons  by  whom 
the  building  insured  or  contsining  the  prop- 
erty insured,  was  used,  and  the  time  at 
which  and  manner  in  which  the  fire  origi- 
nated, so  far  as  known  to  the  insured." 

"In  case  of  loss  under  this  policy  and  a 
failure  of  the  parties  to  agree  as  to  the 
amount  of  loss,  it  is  mutually  agreed  that 
the  amount  of  such  loss  shall  be  referred 
to  three  disinterested  men,  the  company 
and  the  insured  each  choosing  one  out  of  the 
three  persons  to  be  named  by  the  other, 
and  the  third  being  selected  by  the  two  so 
chosen ;  the  award  in  writing  by  a  majority 
of  the  referees  shall  be  conclusive  and  final 
upon  the  parties  as  to  the  amount  of  loss 
or  damage,  and  such  reference,  unless  waived 
by  the  parties,  shall  be  a  condition  prece- 
dent to  any  right  of  action  in  law  or  equity 
to  recover  for  such  loss." 

Respecting  the  latter  clause,  §  5  of  the 
same  chapter  contains  the  following  provi- 
sions : 

"If  the  insurance  company  shall  not,  with- 
in ten  days  after  a  written  request  to  ap- 
point referees  under  the  provision  for  arbi- 
tration in  such  policy,  name  three  men  un- 
der such  provision,  each  of  whom  shall  be  a 
resident  of  this  state,  and  willing  to  act  as 
^y  L.R.A.(N.S.) 


one  of  such  referees;  or  if  such  insurance 
company  shall  not,  within  ten  days  after  re- 
ceiving the  names  of  three  men  named  by 
the  insured  under  such  provision,  make 
known  to  the  insured  its  choice  of  one  of 
them  to'  act  as  one  of  such  referees,  it  shall 
be  deemed  to  have  waived  the  right  to  an 
arbitration  under  such  policy  and  be  liable 
to  suit  thereunder,  as  though  the  same  con- 
tained no  provision  for  arbitration  as  to  the 
amount  of  loss  or  damage." 

The  policy  in  suit  was  for  insurance  to 
the  amount  of  $1,000  on  certain  stock  of 
cloths  and  clothing  and  all  materials  for 
the  manufacture  of  same,  while  contained 
in  a  frame  factory  building  situated  in 
Rockland,  Maine.  This  property  was  dam- 
aged by  fire  on  the  4th  of  June,  1907,  and  on 
the  26th  of  the  following  July  the  plain- 
tiff executed  and  delivered  to  the  defendant 
a  sworn  statement  purporting  to  contain 
the  information  required  by  the  first  clause 
of  the  policy  above  quoted.  On  the  9th  day 
of  the  following  September,  being  unable  to 
agree  with  the  defendant  as  to  amount  of 
his  loss,  the  plaintiff  requested  the  defend-, 
ant  to  appoint  referees  in  accordance  with 
the  provisions  of  the  policy  and  of  the 
statutes  of  Maine,  and  named  three  persons 
from  whom  the  defendant  might  select  one. 
In  accordance  with  this  request,  on  the  18th 
of  the  same  month,  the  defendant  named 
three  persons  from  whom  the  plaintiff  might 
select  one.  Each  of  the  persons  so  named 
by  the  defendant  was  a  resident  of  Maine, 
and  before  his  nomination  had  stated  to 
the  defendant  that  he  was  willing  to  serve 
if  chosen  by  the  plaintiff. 

Of  the  three  persons  so  named  by  the  de* 
fendant,  the  plaintiff  on  the  11th  of  Octo- 
ber, 1907,  chose  Charles  L.  Brackett  as  one 
of  the  referees,  but  on  the  14th  of  the  same 
month  lif r.  Brackett  informed  the  defendant 
that,  on  account  of  the  death  of  his  father 
and  the  many  calls  upon  him  in  connection 
with  his  regular  business,  he  should  be  un- 
able to  serve  as  referee.  The  next  day  the 
defendant  informed  the  plaintiff  by  letter  of 
Mr.  Brackett's  inability  to  serve  as  referee, 
stating  that  it  would  "do  whatever  is  neces- 
sary to  bring  the  reference  about  at  once," 
and  three  days  later  submitted  the  name  of 
another  person  in  place  of  Mr.  Brackett.  On 
the  30th  of  the  same  month  the  plaintiff  no- 
tified the  defendant  that  it  did  not  recog- 
nize the  right  of  the  defendant  to  submit 
any  other  name,  and  that  it  declined  to  make^ 
any  choice.  On  the  same  day  this  action  on 
the  policy  was  brought  without  a  reference. 

The  case  comes  to  the  law  court  on  ex- 
ceptions to  the  ruling  of  the  sitting  justice 
in  favor  of  the  defendant  made  on  an  agreed 
statement  of  facts  and  the  correspondence 
between  the  parties,     Jt  appears  from  (h^ 
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statement  of  facts  that  the  defendant  waived 
any  unreasonable  delay  in  furnishing  the 
proof  of  loss;  but  it  is  contended  that  the 
action  is  not  maintainable,  because  a  refer- 
ence in  accordance  with  the  provisions  of 
this  policy  is' made  a  condition  precedent  to 
any  right  of  action  thereon,  unless  the  refer- 
ence has  been  waived,  and  that  there  has 
been  no  such  waiver  in  this  case. 

On  the  other  hand,  the  plaintiff  contends 
that  inasmuch  as  the  defendant  did  not, 
within  ten  days  after  request,  submit  the 
names  of  three  persons,  each  of  whom  was 
willing  to  act  as  one  of  the  referees,  it 
must,  by  the  express  terms  of  the  statute, 
"be  deemed  to  have  waived  the  right  of  an 
arbitration  under  such  policy,  and  be  liable 
to  suit  thereunder  as  though  the  same  con- 
tained no  provision  for  arbitration  as  to  the 
amount  of  loss  or  damage."  This  is  the 
only  question  presented  for  the  determina- 
tion of  the  court. 

The  submission  of  the  question  of  dam- 
ages to  arbitration,  as  required  by  the  terms 
of  the  policy,  is  expressly  made  a  condition 
precedent  to  the  plaintiff's  right  of  action; 
and  it  is  admitted  that  no  such  reference 
was  had  and  no  award  of  referees  made  re- 
specting the  "amount  of  loss  or  damages" 
before  the  commencement  of  this  action.  It 
is  not  questioned  that,  within  the  time  pre- 
scribed by  the  statute,  the  defendant  in  good 
faith  responded  to  the  plaintiff's  request  for 
a  reference,  "by  naming  for  referees  three 
persons  who  had  expressed  a  willingness  to 
act  as  referees.  It  is  admitted  tliat  the 
ultimate  declination  of  Mr.  Brackett  to 
serve  was  not  occasioned  through  any  fault 
of  the  defendant,  and  that,  after  the  refusal 
of  Mr.  Brackett  to  act,  the  defendant 
promptly  offered  to  do  whatever  was  neces- 
sary to  secure  a  reference,  and  submitted  a 
new  name  in  place  of  Mr.  Brackett* 

Upon  this  state  of  facts,  it  is  earnestly 
contended  that  it  would  be  unreasonable  to 
hold  that  the  defendant  must  be  deemed 
thereby  to  have  waived  the  right  to  arbitra- 
tion. It  is  argued  that  the  practical  effect 
of  such  a  construction  of  the  statute  would 
be  to  make  the  company  guarantee  that  the 
persons  named  by  it  for  referees  should  not 
only  be  willing  to  serve  when  named,  but 
that  they  shall  remain  alive  and  able  and 
willing  to  serve  during  the  entire  limit  of 
two  years  within  which  the  action  may  be 
commenced. 

Several  cases  are  also  cited  which  are 
claimed  to  be  in  some  respects  analogous  to 
that  at  bar,  and  to  lend  some  support  to  the 
defendant's  contention.  In  Fisher  v.  Mer- 
chants' Ins.  Co.  05  Me.  486,  85  Am.  St. 
Rep.  428,  60  Atl.  282,  the  referees  were 
duly  selected  and  made  their  award;  but 
the  plaintiff  claimed  that  the  award  was 
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invalid  by  reason  of  misconduct  on  the  part 
of  "the  referees,"  and  sought  to  recover  his 
damages  in  an  action  on  the  policy,  irrespec- 
tive of  the  amount  awarded  by  the  referees. 
There  was  neither  allegation  nor  proof,  how- 
ever, that  such  misconduct  was  caused  or 
participated  in  by  the  defendant,  and  it  was 
accordingly  held  that,  if  the  award  was  in- 
valid without  fault  of  the  defendant,  "it 
was  the  duty  of  the  plaintiff  to  seek  a  new 
determination  ...  in  the  manner  pro- 
vided by  the  contract."  It  will  be  seen  that 
the  question  here  decided  was  wholly  dif- 
ferent from  that  at  bar,  and  that  no  refer- 
ence whatever  was  made  to  the  provisions  of 
the  statute  here  involved.  A  precisely  sim- 
ilar question  was  decided  in  Levine  v.  Lan- 
cashire Ins.  Co.  66  Minn.  138,  68  N.  W. 
865,  cited  in  Fisher  v.  Merchants'  Ins.  Co. 
supra.  In  Fire  Asso.  of  Philadelphia  v.  Ap- 
pel,  76  Ohio  St.  1,  80  N.  E.  952,  it  was  held 
that,  when  the  company's  appraisers  with- 
drew, neither  party  appearing  to  be  in  fault, 
it  was  the  duty  of  the  company,  upon  re- 
quest of  the  insured,  to  select  another  ap- 
praiser in  his  place  and  go  on  with  the  ap- 
praisal, and  that,  if  the  company  refused 
so  to  do  and  insisted  on  a  new  appraisement, 
such  conduct  would  amount  to  a  waiver  on 
its  part  of  the  right  to  arbitration.  Similar 
questions  were  decide'd  in  Westenhaver  v. 
German  American  Ins.  Co.*  113  Iowa,  726, 
84  N.  W.  717,  and  Grady  v.  Home  F.  &  M. 
Ins.  Co.  27  R.  I.  436,  4  L.R.A.{N.S.)  288, 
63  Atl.  173;  but  no  reference  was  made  in 
any  of  these  cases  to  any  stipulation  in  the 
policy  or  provision  of  the  statute  fixing  the 
time  within  which  the  referees  must  be 
named  or  selected. 

In  Smith  v.  California  Ins.  Co.  87  Me. 
190,  32  Atl.  872,  an  action  on  a  Massa- 
chusetts policy  issued  prior  to  the  enactment 
of  the  statute  fixing  the  number  of  days 
within  which  the  persons  must  be  named  for 
referees,  this  court  said:  "It  was  as  much 
tlie  duty  of  one  party  as  of  the  other  to 
initiate  the  proceeding,  unless  it  may  have 
possibly  been  more  the  duty  of  the  plaintiff 
as  the  affirmative  party."  Thus  the  law  ap- 
peared to  be  left  in  a  state  of  doubt  and 
uncertainty  respecting  the  party  upon  whom 
it  was  incumbent  to  initiate  the  proceedings. 
That  opinion  was  announced  January  25, 
1895,  and  the  statute  now  under  considera- 
tion was  enacted  by  the  legislature  then  in 
session,  and  was  a  part  of  §  1  of  chapter 
18  of  the  laws  of  that  year,  the  same  chap- 
ter and  section  which  pref^cribed  the  form 
of  the  Maine  standard  policy.  It  declares 
that  "if  the  insurance  company  shall  not, 
within  ten  days  after  a  written  request  to 
appoint  referees,  .  .  .  name  three  men, 
each  of  whom  shall  be  a  resident  of  this 
state  and  willing  to  act  as  one  of  such  r<sf- 
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erees,  .  •  •  it  shall  be  deemed  to  have 
waived  the  right  to  arbitration/'  It  was 
apparently  enacted  for  the  special  purpose 
of  removing  the  previously  existing  uncer- 
tainty in  regard  to  the  mode  of  procedure, 
and  of  definitely  prescribing  the  conditions 
under  which  the  privilege  of  arbitration 
migh€  be  enjoyed  or  the  right  deemed  to  be 
waived.  In  McDowell  v.  ^tna  Ins.  Co.  164 
Mass.  447,  41  N.  E.  665,  the  efficacy  of  a 
statute  of  substantially  the  same  tenor  as 
our  own  was  brought  in  question,  and  it  was 
held  that  if  the  insurance  company  failed 
to  name  three  persons  for  referees  within 
ten  days  after  request,  or  failed  to  choose 
one  of  the  three  named  hy  the  insured,  it 
must  be  deemed  "to  have  waived  its  right 
to  have  the  amount  of  the  loss  determined 
by  arbitration."  There  was  no  suggestion 
that  the  provisions  of  this  statute  might  be 
construed  as  merely  directory.  They  were 
treated  as  definite,  imperative,  and  control- 
ling. 

The  statute  is  manifestly  one  of  more 
than  ordinary  importance  to  the  parties.    In 
concise  and  definite  terms,  it  states  the  con- 
ditions upon  which  the  insured  is  compelled 
to  surrender  his  right  to  a  jury  trial  if  he 
should  prefer  a  jury  tria^  upon  the  question 
of  damages,  as  well  as  the  obligations  to  be 
discharged  by  the  company,  if  it  would  re- 
ceive any  advantages  that  might  be  derived 
from  a  settlement  of  the  damages  by  arbitra- 
tion.    It  fixes  a  brief  and  definite  limit  of 
ten  days  within  which  the  names  must  be 
presented  and  a  referee  chosen,  for  the  obvi- 
ous purpose  of  securing  a  more  prompt  ad- 
ministration of  justice.  The  statute  requires 
the  company,  within  ten  days  after  request, 
to  name  three  men  "each  of  whom  shall  be 
willing  to  act  as  one  of  the  referees."     It 
gives  the  insured  the  right  to  select  from 
three  who  are  willing  to  serve.    It  contains 
no  provision  which  gives  the  defendant  the 
right  to  present  a  new  ng\,me  in  lieu  of  the 
one  refusing  to  serve.    Respecting  the  course 
to  be  pursued  in  the  event  that  one  or  two 
of  the  three  named  shall  refuse  to  serve,  the 
statute  is  silent.    It  fails  to  anticipate  such 
a  contingency.    It  contains  no  provision  giv- 
ing the  company  the  right  either  to  present 
a  new  name  in  lieu  of  one  refusing  to  serve, 
or  to  name  three  new  men  from  whom  the 
insured  could  make  a  second  selection.     If 
it  should  be  held  that,  in  the  contingency 
named,  the  company  should  have  the  oppor- 
tunity to  present  either  one  or  three  new 
names,  no  limitation  of  time  is  fixed  by  the 
statute  within  which  such  a  new  submission 
of  name  might  be  made.    It  specifies  no  lim- 
it beyond  the  single  term  of  ten  days. 

When  the  language  of  a  statute  is  clear 
and  unambiguous,  admitting  of  only  one 
meaning,  it  is  not  permissible  to  interpret 
L.R.A.(N.S.) 


what  has  no  need  of  interpretation.  It  is 
not  the  province  of  the  court  to  incorporate 
into  the  statute  by  judicial  construction 
provisions  which  the  legislature  did  not  see 
fit  to  insert. 

It  is  true  that  in  this  case  the  good  faith 
of  the  defendant  is  not  questioned;  but  in 
determining  the  justice  and  propriety  of 
the  rule  contended  for  by  the  defendant, 
its  practical  operation  and  possible  conse- 
quences may  properly  be  considered.  By 
selecting  Mr.  Brackett  as  referee  in  this 
case,  the  plaintiff  thereby  distinctly  pre- 
ferred him  to  the  other  two,  and  by  implica- 
tion necessarily  rejected  the  other  two.  It 
would  be  an  injustice  to  compel  the  plain- 
tiff to  accept  one  of  those  men  after  Mr. 
Brackett  declined  to  serve,  and,  if  the  oppor- 
tunity were  given  the  defendant  to  designate 
a  new  man  in  place  of  Mr.  Brackett,  the 
plaintiff  would  be  practically  forced  to  ac- 
cept any  name  which  the  defendant  might 
deem  it  advantageous  to  present. 

Again,  if  the  court  should  assume  to  es- 
tablish a  rule  that  would  authorize  the  men 
named  by  the  defendant  for  referees  to  re- 
fuse to  serve  after  the  expiration  of  ten 
days,  and  still  permit  the  defendant  to  re-- 
tain  the  .benefit  of  the  arbitration  clause 
irrespective  of  the  limitation  of  time  now 
prescribed  by  the  statute,  it  is  evident  that, 
through  the  adroit  management  of  a  zealous 
insurance  agent,  the  insured  would,  in  some 
instance,  be  effectually  deprived  of  the  choice 
given  him  by  the  statute,  and  find  himself 
reduced  to  the  necessity  of  accepting  for 
referee  the  only  one  who  had  not  declined 
to  serve  and  the  one  especially  desired  by 
the  defendant.  While  there  is  no  suggestion 
that  the  company  designedly  sought  to  cre- 
ate the  situation  that  existed  in  this  case 
it  is  an  illustration  of  the  possible  results 
of  such  a  rule.  The  company  failed  to  give 
the  plaintiff  the  opportunity  to  make  the 
choice  to  which  he  was  legally  entitled,  with- 
in the  time  limited  by  the  statute.  It  failed 
to  name  three  men  each  of  whom  was  will- 
ing to  act  as  one  of  the  referees,  not  only 
at  the  time  he  was  named,  but  at  the  time 
he  was  required  to  serve.  It  failed  to  com- 
ply with  the  imperative  terms  and  absolute 
conditions  of  the  statute,  and  must  be  held 
legally  responsible  for  the  failure  of  the  ar- 
bitration, and,  according  to  the  language 
of  the  statute,  "be  deemed  to  have  waived 
the  right  to  it."  It  is  not  a  question  of  the 
good  faith  or  actual  intentions  of  the  defend- 
ant. It  is  not  an  intentional  waiver,  but 
a  statutory  waiver,  that  deprives  the  de- 
fendant of  the  right  to  arbitration.  A  stat- 
utory waiver  may  be  established  without 
proof  of  an  actual  intention  to  relinquish  a 
known  right.  The  defendant  failed  to  com- 
ply with  a  definite   and  positive   require- 
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ment  of  the  statute,  and  it  is  immaterial 
whether  such  failure  was  the  result  of  a 
controversy  respecting  the  legal  duty  of  the 
defendant,  or  of  its  misfortune  in  selecting 
ifor  referee  one  who  was  not  willing  to  act 
as  such  at  the  time  he  was  required  to  serve. 

The  rule  contended  for  by  the  defendant 
would  enable  the  company  to  defeat  the  pur- 
pose of  the  statute  through  a  "change  of 
mind''  on  the  part  of  one  of  the  men  named 
for  referees,  and  leave'  the  insured  in  prac- 
tically the  same  state  of  uncertainty,  and 
subject  to  the  same  delay,  as  before  the 
adoption  of  the  amendment.  If  it  be  deemed 
just  and  proper  to  preserve  to  the  defendant 
the  right  of  arbitration  in  the  contingency 
which  occurred  in  this  case,  or  in  the  event 
of  the  death  of  one  of  those  named  for  ref- 
erees, it  is  the  province  of  the  legislature  to 
take  appropriate  action  to  accomplish  that 
result.  It  is  not  the  duty  of  the  court  to 
seek  to  accomplish  it  by  judicial  legislation. 

Exceptions  sustained. 

I^mery,  Ch.  J.,  and  Cornish  and  King, 
JJ.,  dissenting: 

We  are  unable  to  concur.  We  think  the 
case,  though  naturally  different  in  some  de- 
tails, is  essentially  within  the  spirit,  the 
principle,  of  the  case  Fisher  v.  Merchants' 
Ins.  Co.  95  Me.  486,  85  Am.  St.  Rep.  428, 
50  Atl. '  282,  and  cases  there  cited.  That 
principle  is  that,  when  the  first  proceeding 
to  procure  the  stipulated  appraisal  fails 
without  fault  of  the  defendant,  it  is  incum- 
bent upon  the  plaintiff  to  initiate  another 
proceeding  for  that  purpose.  In  this  case 
the  failure  was  admittedly  without  the  fault 
of  the  defendant. 
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WESTERN    UNION    TELEGRAPH    COM- 
PANY, Appt., 

V. 

L.  BIBB. 

(136  Ky.  817,  126  S.  W.  267.) 

Telegraph  —  delay  in  delivery  —  neg- 
ligence. 

1.  A  telegraph  company  w*hich  receives  a 
message  eighteen  minutes  before  the  time 
arrives  for  closing  the  office  cannot  be  held 
negligent  in  failing  to  find  the  addressee 
before  closing  hours,  where  he  is  not  a 
householder;  and  his  name  is  not  in  the  city 
directory. 

Same  ^  rules  — -  Sunday  closing. 

2.  A  regulation  of  a  telegraph  company 
closing  on  Sunday  an  office  at  which  it  does 
only  a  small  amount  of  business  on  that 
day,  except  during  two  hours  in  the  morn- 
ing and  two  in  the  afternoon,  is  reasonable 
29  L.R.A.(N.S.) 


and  may  be  enforced,  although  a  person 
sending  a  message  to  that  office  has  no 
notice  of  it. 

(February  23,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Daviess  County 


Note.  —  The  questions  as  to  the  duty  to 
inform  the  sender  of  a  telegram  that  the 
terminal  office  is  closed,  and  as  to  the  lia- 
bility of  a  telegraph  company  accepting  a 
message  after  the  closing  hour  of  the 
terminal  office,  were  considered  in  the  notes 
in  24  L.R.A.(N.S.)  at  pages  1283  and  1286 
respectively.  Cases  decided  since  those 
notes  were  prepared  will  be  found  below. 

It  was  held  in  Western  U.  Teleg.  Co.  v. 
Cleveland  (Ala.)  63  So.  80,  that  a  tele- 
graph company  waived  its  rule  as  to  hours 
at  the  terminal  office  by  accepting,  during 
the  closing  hours  thereof,  a  message  giving 
information  of  a  mother's  illness,  with- 
out notifying  the  sender  that  such  office 
was  not  then  open;  and  that  the  company 
could  not  therefore  contend  that  it  per- 
formed its  duty  by  undertaking  the  trans- 
mission of  the  message  at  the  hour  pre- 
scribed for  the  opening  of  the  terminal 
office. 

It  was  held  in  Western  U.  Teleg.  Co.  v. 
Price,  post,  — ,  (Ky.)  126  S.  W.  1100, 
that  where  a  message  notifying  the  ad- 
dressee of  the  serious  illness  of  her  hus- 
band was  received  by  the  night  operator 
at  the  terminal  office,  at  a  time  when,  in 
pursuance  of  a  reasonable  rule,  there  was 
no  messenger  boy  on  duty,  it  was  the  com- 
pany's duty  to  use  reasonable  diligence  to 
deliver  the  message  by  means  of  the  tele- 
phone line,  to  which  both  the  company  and 
the  addressee  were  subscribers,  and  especial- 
ly where  it  appeared  that  it  was  the  custom 
to  deliver,  by  telephone,  messages  received 
during  the  night  which  were  addressed  to 
persons  having  telephones  in  their  resi- 
dences. And  it  was  further  held  that,  upon 
failure  to  deliver  the  message  that  night,  it 
was  the  duty  of  the  night  operator  to  noti- 
fy the  day  operator  when  he  came  on  duty 
the  next  morning,  of  the  arrival  of  the  tele- 
gram, and  that  it  then  became  the  latter's 
duty  to  use  reasonable  diligence  to  effect 
prompt  delivery. 

It  was  held  in  Western  U.  Teleg.  Co.  v. 
Weeks  (Tex.  Civ.  App.)  128  S.  W.  674, 
that  a  telegraph  company  receiving  at 
5 :  46  P.  M.  a  message  announcing  the  ill- 
ness of  a  relative,  for  transmission  to  nu 
office  which,  in  accordance  with  an  estab- 
lislied  rule,  closed  at  6  p.  m.,  was  not  bound 
to  transmit  the  message  that  day,  where  it 
appeared  that  it  would  require  one  hour  to 
transmit  it  to  such  office.  And  it  was  fur- 
ther held  that  the  rule  as  to  office  hours 
was  not  waived  bv  the  fact  that  the  op- 
erator at  such  oflice  had  occasionally  re- 
ceived and  transmitted  messages  during 
closing  hours,  as  a  matter  of  accommoda- 
tion to  certain  individuals. 
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in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
failure  promptly  to  deliver  a  telegram. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Richard  &  Ronald  and  George 
H.  Fearens  for  appellant. 

Messrs.  Ben  D.  Ringo  and  liaVega 
Clements  for  appellee. 

Hobson,  J.,  delivered  the  opinion  of  the 
court : 

Leslie    Bibb    lived    in    Owensboro.      In 
September,     1906,     his    wife,     with     their 
two    little    children,    went    to    visit    her 
mother    at   Valley    Park,    Missouri,    about 
]8  miles  from  St.  Louis.     On  Sunday,  Oc- 
tober 16th,  at  4:42  P.  M.,  the  following  mes- 
sage was  delivered  to  the  Western  Union 
Telegraph  Company  at  Valley  Park  to  be 
sent   to   him:      "Doctor    says    Beulah    has 
diphtheria.    May  die  before  midnight."  Tlie 
message  reached  Owensboro  at  6:42  P.  M. 
The  manager  looked  in  the  city  directory, 
but  Bibb's  name  was  not  in  it.     It  was  a 
custom  of  the  office  when  they  could  not  find 
a  man's  name  in  the  directory  to  inquire 
at    the    postoffice;    but    the    postoffice    was 
closed  at  6:40  on  Sunday,  and  so  the  man- 
ager  delivered   the   message  to   a   delivery 
boy.     By  a  regulation  of  the  company  the 
office  at  Owensboro  was  only  kept  open  on 
Sunday  from  8  to  10  .in  the  morning  and 
from  4  to  6  in  the  afternoon.     The  mes- 
senger, being  unable  to  find  Bibb,  returned 
the  message  undelivered.     The  next  morn- 
ing he  took  the  message  to  the  postoffice, 
and,  learning  Bibb's  address,  delivered  the 
message  to  him  about  8  o'clock.    The  child 
died  at  1  o'clock  that  night.     If  the  mes- 
sage  had  been   delivered  to  him  when   re- 
ceived, he  could  have  taken  a  train  which 
left    Owensboro    at    midnight,     and    thus 
reached   Valley   Park   about  8   o'clock   the 
next  morning.     When  h^  received  the  mes- 
sage at  8  o'clock  the  next  morning,  the  first 
train  he  could  take  was  one  leaving  Owens- 
boro at  noon  on  that  day,  and  this  took 
him  to  Valley  Park  about  10  o'clock  that 
night.     He  reached  Valley  Park  in  time  to 
attend  the  funeral  of  his  child,  and  he  could 
not   have   reached   it   in   any   event,  before 
the  child  died.  He  brought  this  suit  against 
the  telegraph  company  to  recover  damages 
for  the  delay  in  the  delivery  of  the  telegram, 
and  in  the  circuit  court  recovered  a  judg- 
ment   for    $300.      The    telegraph    company 
appeals. 

The  only  question  we  deem  it  necessary  to 
consider  is  whether  the  regulation  of  the 
telegraph  company  as  to  the  hours  of  closing 
its  office  on  Sunday  was  reasonable  and 
protected  it,  although  the  sender  of  the 
messasre  was  not  notified  of  the  regulation, 
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if  it  used  ordinary  care  under  the  circum- 
stances. 

Bibb's  name  was  not  only  not  in  the  di- 
rectory, but  he  was  not  a  housekeeper.    His 
place  of  residence  was  at  Seventh  and  Syca- 
more streets,  some  distance  from  the  tele- 
graph office.    His  place  of  business  was  near 
the  telegraph  office,  but  the  telegraph  man- 
ager did  not  know  this,  and  nobody  was 
there  on  Sunday.     The  message  could  not 
have  been  delivered  there,  and  no  informa- 
tion could   have   been   gotten   there   as   to 
where    he    was.      Only    eighteen    minutes 
elapsed  after  the  receipt  of  the  message  be- 
fore the  closing  hour  of  the  office,  and  it' 
cannot  be  said  that  there  was  a  lack  of  or- 
dinary care  in  failing  to  learn  where  Bibb 
was  in  eighteen  minutes,  liuder  the  circum- 
stances.    So  that,  if  the  regulation  of  the 
company  is  valid  and  protects  it,  the  jury 
should   have  been   instructed   peremptorily 
to  find  for  the  defendant.    The  circuit  court 
submitted  to  the  jury  the  reasonableness  of 
the  regulation,  and  also,  in  effect,  told  them 
that  it  did  not  protect  the  telegraph  com- 
pany, unless  the  sender  of  the  message  had 
notice  of  it.     llie  regulation  had  been  in 
effect  in  Owensboro  for  a  great  many  years. 
There  is  no  controversy  in  the  record  as  to 
the   facts.     The   volume   of   business   done 
there  is  small  on  Sunday,  amounting  in  all 
not  over  $1.50  a  day.     The  statute  of  the 
state  requires  that  no. work'  shall  be  done* 
on  Sunday  except  in  matters  of  necessity 
and    mercy.      A    telegraph    company,    like 
other  persons,  cannot  be  required  to  do  busi- 
ness all  day  Sunday.    While  a  railway  com- 
pany may  run  trains  on  Sunday,  it  is  not 
required  to  run  trains  on   Sunday   aa  on 
other   days.     The   regulation   of   the   tele- 
graph company  closing  the  office  on  Sunday 
except  during  the  hours  named  was  a  rea- 
sonable  and   proper   one.     In   Western   U. 
Teleg.  Co.  v.  Van  Cleave,  107  Ky.  469,  92 
Am.  St.  Rep.  366,  54  S.  W.  828,  we  said: 
"We  think  it  likewise  competent  for  such 
companies    to    establish    reasonable    hours 
within  which  their  business  may  be  trans- 
acted, and  they  may  fix  those  hours  with 
reference  to  the  quantity  of  business  done. 
They  may  not  be  required  to  employ  both 
a  day  and  night  messenger,  if  it  be  appar- 
ent that  the  business  of  the  office  will  not 
justify  such  employment.     This  we  under- 
stand to  be  the  rule  everywhere.     Western 
U.  Teleg.  Co.  v.  Harding,  103  Ind.  606,  3  N, 
E.  172;  Western  U.  Teleg.  Co.  v.  Wingate, 
6  Tex.  Civ.  App.  394,  26  S.  W.  439;  West- 
ern   U.    Teleg.    Co.    v.    McCoy    (Tex.    Civ. 
App. )    31    S.    W.    210.    Under    the    proof 
on    the    points    last    named,    the    law    is 
for   the   defendant,   and   a   peremptory   in- 
Rtruction    should   have   been   given."        In 
Western  U.  Teleg.  Co.  v.  Steenbergen,  107 
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Ky.  472,  64  S.  W.  829,  we  also  said: 
"Again,  the  office  hours  of  the  company 
where  the  message  was  to  be  delivered  to 
the  sendee  were  from  7  o'clock  A.  H.  to  the 
same  hour  in  the  evening,  and  the  message 
in  question,  having  been  received  during 
the  night,  of  the  19th,  need  not  have  been 
delivered  until  within  a  reasonable  time 
after  7  o'clock  on  the  morning  of  the  20th." 
In  Western  U.  Teleg.  Co.  v.  Crider,  107  Ky. 
600,  54  S.  W.  963,  we  again  said:  "We 
think,  under  the  proof,  the  court  should 
have  instructed  peremptorily  for  the  com- 
pany. It  seems  to  be  well  settled  that  tele- 
graph companies  may  make  reasonable  rules 
and  regulations  for  the  conduct  of  their 
business,  and  may,  where  the  volume  of  the 
business  does  not  require  it  or  justify  the 
expense,  close  their  office  for  night  deliv- 
ery. Ordinarily  whether  such  a  rule  or 
regulation  is  a  reasonable  one  is  a  question 
for  the  court,  and  not  one  for  the  jury.  And 
certainly  such  is  the  law  when,  as  in  this 
case,  there  is  no  contrariety  of  testimony 
on  the  subject."  See  also  Davis  v.  Western 
U.  Teleg.  Co.  23  Ky.  L.  Rep.  1768,  66  S.  W. 
17;  Western  U.  Teleg.  Co.  v.  Scott,  27  Ky. 
L.  Rep.  976,  87  S.  W.  289. 

'  In  none  of  these  cases  did  it  appear  that 
the  sender  of  the  message  had  notice  of  the 
regulation,  and,  while  there  is  some  conflict 
of  authority  on  the  question,  the  great 
weight  of  authority  sustains  the  rule  we 
have  heretofore  laid  dovm.  In  Sweet  v. 
Postal  Teleg.  &  Cable  Co.  22  R.  I.  344, 
53  L.R.A.  732,  47  Atl.  881,  the  supreme 
court  of  Rhode  Island,  adopting  the  same 
view,  said:  "The  controlling  question  is 
whether  the  receipt  of  the  message  for  trans- 
mission after  the  terminal  office  had  closed 
was  an  act  of  negligence.  This  depends 
upon  whether  the  receiving  agent  was  bound 
to  know  the  time  of  closing  in  the  terminal 
office.  The  decisions  on  this  point  are 
practically  unanimous  that  a  receiving 
agent  is  not  so  bound,  for  the  reason  that 
in  view  of  the  great  number  of  telegraph 
offices  all  over  the  country,  and  their  vari- 
ant conditions,  some  large  and  requiring 
constant  service,  others  small  and  with 
infrequent  calls,  a  requirement  that  every 
agent  should  know  the  hours  of  every  office 
would  be  unreasonable,  if  not  impossible. 
To  hold  a  company  to  such  a  duty  would 
either  require  a  uniform  time  of  closing 
in  all  offices  which  are  not  constantly  open, 
or  a  directory  of  all  such  offices  with  their 
various  hours  at  different  seasons  of  the 
year.  The  former  alternative  would  com- 
pel a  service  at  small  stations  far  beyond 
their  needs,  and  the  latter,  as  Mr.  Justice 
Miller  said  in  Given  v.  Western  U.  Teleg. 
Co.  (C.  C.)  24  Fed.  119,  would  be  'onerous 
and  inconvenient  to  a  degree  which  forbids 
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it  to  be  treated  as  a  duty  to  its  enstomeri 
for  neglect  of  which  it  must  be  held  li&bk 
for  damages.' "     In  a  note  to  that  case,  on 
page  733  of  63  L.R.A.,  the  learned  editor 
thus  states  the  rule:   "The  general  rule  is 
that,  in  the  absence  of  a  special  contract  to 
transmit    a    telegram    immediately,  or  u 
express  request   for   information  as  to  its 
delivery,  it  is  not  obligatory  upon  a  tele- 
graph  company   to   acquaint  the  costxHoer 
with  the  office  hours  of  the  company  at  tbe 
point  to  which  a  message  delivered  by  bim 
for  transmission  is  directed."    The  rale  is 
also  thus   stated  in   27   Am.  &  £ng.  Enc 
Law.    2d    ed.    pp.    1038,    1039:    "Similarly, 
where  a  message  is  transmitted  to  tbe  re- 
ceiving office   after   its   regular  hours,  tte 
company  is  not  guilty  of  negligence,  in  X'hi 
absence  of  a  special  undertaking,  in  defer- 
ring    delivery     until     the    next    morning. 
.     .     .     The.  rule  upheld  by  the  weight  oi 
authority  is  that  the  sender  of  the  messa^ 
is  bound  by  a  reasonable  rule  fixing  cSce 
hours,    without    regard    to    his    knovle<ige 
of  it;   but  the  contrary  has  been  held." 

We  therefore  conclude  that,  under  the  eri- 
dence,  the  court  should  have  instructed  the 
jury  peremptorily  to  find  for  the  defecl- 
ant.  This  conclusion  makes  it  unneces^^n 
for  us  tQ  consider  the  other  questions 
urged  by  counsel. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herevitik 
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THOMAS  W.  HARWOOD,  Appt 
(—  N.  M.  — ,  110  Pac,  556.) 

Statute  ^  repeal  lify  subsequent  statute. 

1.  The  penal  provisions  of  chapter  31 ,  S^s& 
Laws  1875-76  (Comp.  Laws  1897,  §  14^7  ■ 
directed  against  the  uniting  of  persons  it 
marriage  under  age,  were  not  repealed  fcj 
chapter  32  of  the  laws  of  the  same  sesstoi 
(Comp.  Laws  1897,  §  1430). 

Appeal  —  erroneous  chargre  —  rexiew. 

2.  Alleged  errors  in  the  charge  of  thi 
court  not  called  to  the   latter's  attentio: 

Headnotes  by  Pope,  Oh.  J. 

Note.  —  Ignorance  that  parties  to  mar 
riage  are  under  age,  as  defence  i 
prosecution  for  officiating  at  the  mar 
riage. 

The    decision    reached    in    Tebsttobt  ^ 
Habwood,  that  ignorance  by  the  oflfeiatio 
officer    that    the    parties    married    by   hn 
were  under  age  constitutes  no  defense  to 
prosecution  for  unlawfully  uniting  them  i 


1910. 


TERRITORY  V.  HARWOOD. 


605 


by  motion  for  new  trial  will  not  be  con- 
sidered by  this  court. 

Marriage  —  solemnization  —  person  un- 
der age  ^  elements  of  offense  — 
knowledge. 

3.  Uniting  in  marriage  a  female  under 
the  age  of  fifteen  is  penalized  by  Comp. 
Laws  1897,  §  1427,  and  knowledge  by  the 
officiating  officer  that  such  female  is  un- 
der such  age  is  not  a  necessary  element  of 
the  offense. 

Witness  —  memorandum  to  aid  recol- 
lection —  use  —  when  permissible.    < 

4.  A  written  memorandum  may  not  be 
used  to  aid  or  supplement  the  recollection 
of  a  witness,  unless  its  correctness  when 
made  is  first  established,  and  a  conviction 
based  solely  upon  the  contents  of  a  memo- 
randum which  has  not  been  so  verified  can- 
not be  stistained. 

(August  9,  1910.) 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Valencia 
County  convicting  him  of  unlawfully  unit- 
ing in  marriage  a  female  under  the  statu- 
tory age.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Modesto  C.  Ortiz  and  Edward 
A.  Mann,  for  appellant: 

A  change  in  the  elements  of  a  penal  of- 
fense, or  in  the  elements  or  amount  of  the 
penalty  attached,  will  destroy  the  identity 
of  the  offense,  and  effect  a  repeal  to  the  ex- 
tent of  the  repugnancy. 

1  Lewis's  Sutherland,  Stat.  Constr.  §  251 ; 
Norris  v.  Crocker,  13  How.  429,  13  L.  ed. 
210;  United  States  v.  Tynen,  11  Wall.  88, 
20  L.  ed.  163;  Nichols  v.  Squire,  6  Pick. 
168;  People  v.  Tisdale,  67  Cal.  104;  State 
V.  Massey,  103  N.  C.  356,  4  L.R.A.  308,  9 
S.  £.  632. 


marriage,  is  supported  by  the  few  cases 
which  have  passed  upon  the  question. 

Thus,  in  Sikes  v.  State,  30  Ark.  496, 
where  the  statute  provided  that  "if  any  min- 
ister, civil  officer,  or  priest  shall  marry 
any  minor  without  the  consent  of  parent  or 
guardian,  as  prescribed  by  law,  such  per- 
son so  offending  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be 
fined,  etc,''  it  was  held  that  a  minister 
could  not  justify  or  excuse  his  agency  in 
the  violation  of  the  law,  by  showing  that 
it  was  without  any  criminal  intent  on  his 
part,  or  by  reason  of  a  deception  practised 
upon  him  by  the  parties,  who  informed  him 
that  they  were  of  age.  The  court  said:  "A 
public  offense  is  any  act  or  omission  for 
which  the  law  has  prescribed  a  punishment, 
and  an  intention  to  commit  an 
offense  may  be  imputed  to  the  actor  from 
criminal  negligence;  at  least  he  is  answer- 
able in  many  instances  for  such  negligence. 
Our  law  treats  marriage  as  a  civil  con- 
tract, and  the  applicant,  in  undertaking  to 
perform  a  marriage  ceremony,  was  acting 
not  strictly  as  a  minister  of  the  Gospel, 
but  as  a  minister  of  the  law,  or  quasi  offi- 
cer, for  he  derived  his  authority  from  the 
statute  to  perform  the  ceremony,  and  he 
was  obliged  not  only  to  know  the  require- 
ments of  the  law,  but  to  conform  to  them 
carefully  and  without  negligence.  The  jury 
had  the  right,  however,  to  take  into  con- 
sideration, when  they  came  to  fix  the  meas- 
ure of  punishment  to  be  inflicted  upon 
him,  the  fact  that  he  may  not  have  wilfully 
violated  the  law,  but  negligently  confided  in 
the  representation  of  the  parties  applying 
to  him  to  unite  them  in  marriage,  that  the 
female  had  arrived  at  an  age  when  she 
could  legally  disregard  the  will  of  her  par- 
ents." 

And  in  Beckham  v.  Nacke,  56  Mo.  646, 
it  was  held  that  an  honest  mistake  of  a 
magistrate  as  to  the  age  of  a  person  mar- 
ried by  him  was  no  defense  in  an  action  for 
the  penalty  provided  for,  where  the  cere- 
mony in  case  of  minors  is  performed  with- 
out the  consent  of  the  parent  or  guardian. 
29  L.R.A,(N.S.) 


So,  in  Smyth  v.  State,  13  Ark.  696,  where 
the  question  was  as  to  the  sufficiency  of  a 
verbal  message  of  consent,  transmitted 
through  a  third  person,  the  court  said: 
"The  minister  or  magistrate  performing  the 
ceremony  does  so  at  his  peril;  and  he  must 
assure  himself  that  the  consent  of  the  par- 
ent or  guardian,  in  one  or  the  other  mode,  is 
in  fact  given.  He  cannot  justify  or  excuse 
his  agency  in  the  violation  of  the  law,  by 
showing  that  it  was  without  any  criminal 
intent  on  his  part,  or  by  reason  of  a  decep- 
tion practised  upon  him,  as  for  instance, 
it  had  been  falsely  represented  to  him  that 
the  minor  was  of  age." 

In  Bonker  v.  People,  37  Mich.  4,  2  Am. 
Crim.  Rep.  79,  which  was  an  information  for 
solemnizing  a  marriage  of  a  girl  under  the 
age  of  consent,  a  statute  required  the  offi- 
ciating officer  to  examine  one  of  the  par- 
ties on  oath,  and  it  appeared  that  the  jus- 
tice of  the  peace  who  performed  the  cere- 
mony had  neglected  to  make  such  examina- 
tion. Judge  Cooley  said:  "This,  in  view  of 
the  extreme  youth  of  the  girl,  was  a  very 
significant  fact,  and  looks  like  a  careful 
avoidance  of  the  proper  means  of  informa- 
tion. Had  he  taken  the  proper  evidence 
under  oath,  and  been  deceived,  perhaps  he 
would  have  been  justified,  'even  though  he 
had  had  reason  to  believe  the  age  of  consent 
had  not  been  reached ;  but  where  he  neglects 
the  testimony  which  he  is  required  to  take, 
and  pretends  to  rely  upon  the  less  satis- 
factory oral  statement,  which  he  is  not  re- 
quired to  take,  the  neglect  may  well  be  im- 
puted to  illegal  intent." 

Other  concrete  aspects  of  the  general 
question  as  to  the  effect  of  a  mistake  of 
fact  upon  criminal  responsibility  are  pre- 
sented in  the  note  to  Brown  v.  State,  25 
L.R.A.(N.S.)  661,  as  to  effect  of  mistake 
as  to  age  of  girl  under  statute  denoun- 
cing sexual  offenses;  and  in  note  to  Har- 
per V.  State,  25  L.R.A.(N.S.)  669,  as  to 
effect  of  seller's  ignorance  of  minority  of 
purchaser  as  a  defense  to  a  prosecution 
for  the  sale  of  intoxicating  liquor  to  minor. 

J.  T.  W. 
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An  entry  of  baptism  in  the  church  regis- 
ter is  not  of  itself  proof  of  age. 

2  Greenl.  Ev.  §  363;  Blackburn  v.  Craw- 
ford, 3  Wall.  375,  18  L.  ed.  186;  Sitler  v. 
Gehr,  106  Pa.  677,  61  Am.  Rep.  207;  Clark 
V.  Trinity  Church,  6  Watts  &  S.  266. 

Actual  knowledge  that  the  female  was  un- 
der the  prohibited  age  was  an  essential  ele- 
ment of  the  offense. 

United  States  v.  Claypool,  14  Fed.  127; 
United  States  v.  Cassidy,  67  Fed.  698; 
United  States  v.  Terry,  42  Fed.  317 ;  United 
States  V.  Kirby,  7  Wall.  482,  19  L.  ed.  278; 
Territory  v.  Cortez  (N.  M.)  103  Pac.  264. 

Mr.  Frank  W.  Clancy,  Attorney  Gen- 
eral, for  appellee: 

Knowledge  by  defendant  of  the  age  of 
Amelia  Perea  was  not  essential  to  his  con- 
viction. 

Territory  v.  Church,  14  N.  M.  226,  91 
Pac.  720. 

Pope,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant,  Harwood,  was  indicted  for 
unlawfully  uniting  in  marriage  a  female 
imder  the  age  of  fifteen  years.  From  a  sen- 
tence following  a  conviction  and  the  over- 
ruling of  the  usual  motions,  he  has  appealed. 

The  first  assignment  of  error  is  that  the 
indictment  states  no  offense.  This  proceeds 
upon  the  contention  that  the  penal  provi- 
sions of  the  statute  under  which  the  pro- 
ceedings were  brought  have  been  repealed. 
The  indictment  is  under  chapter  31,  Laws 
1876-76,  appearing  as  Comp.  Laws,  §§  1426- 
1429.  Sections  2  and  3  of  that  act  (Comp. 
Laws,  §§  1426,  1427)  are  as  follows: 

"No  person  authorized  by  the  laws  of 
this  territory  to  celebrate  marriages  shall 
unite  in  marriage,  knowingly,  any  male  un- 
der the  age  of  twenty-one  years,  nor  any 
female  under  the  age  of  eighteen  years, 
without  the  consent  of  their  parents  or  guar- 
dians, under  whose  care  and  control  such 
minor  may  be;  and  all  marriages  of  any 
male  under  the  age  of  eighteen  years  and  of 
any  female  under  the  age  of  fifteen  years 
are  absolutely  invalid."  Comp.  Laws, 
§  1426. 

"If  any  person  prohibited  from  contract- 
ing marriage  by  §§  1426  and  1426  shall  vio- 
late the  provisions  thereof  by  contracting 
marriage  contrary  to  the  provisions  of  said 
sections,  he  or  they  shall  be  punished  by 
fine  on  conviction  thereof,  in  any  simi  not 
less  than  $60;  and  every  person  authorized 
under  the  laws  of  this  territory  to  celebrate 
marriages,  who  shall  unite  in  wedlock  an} 
of  the  persons  whose  marriage  is  declared 
invalid  by  the  previous  sections  of  this  act 
on  conviction  thereof,  shall  be  fined  in  an} 
sum  not  less  than  $50."  Comp.  Laws,  §  1427. 
29  L.R.A.(N.S.) 


Section  1426,  it  will  be  noted,  prohibits 
knowingly  uniting  in  marriage  any  male  or 
female  under  the  ages,  respectively,  of 
twenty-one  and  eighteen.  In  the  case  of 
males  under  eighteen  and  females  under  fif- 
teen, the  prohibition  is  absolute,  and  the 
marriage  is  declared  invalid.  In  the  case  of 
others,  the  marriage  is  permissible  by  con- 
sent of  parents  or  guardians.  It  is  thus 
seen  that  only  in  cases  where  the  male  is 
under  eighteen  and  the  female  under  fif- 
t^n  is  the  marriage  declared  invalid,  and 
as.  to  these  the  act  of  uniting  in  marriage 
is  made  penal.  The  same  legislature  by  an 
act  passed  seven  days  after  that  above 
quoted  (Laws  1876-76,  chap.  32;  Comp. 
Laws,  §  1430)  provides  that  "no  marriage 
.  .  .  between  or  with  infants  under  the 
prohibited  ages  shall  ^be  declared  void  ex- 
cept by  a  decree  of  the  district  court,  upon 
proper  proceeding  being  had  therein."  The 
argument  is  that  by  this  later  act  making 
such  marriages  not  ipso  facto  void,  but  sim- 
ply voidable  by  decree  of  court,  there  has 
been  repealed  the  provisions. of  chapter  31 
denouncing  as  penal  the  uniting  in  mar- 
riage of  persons  where  marriage  is  declared 
invalid  by  that  chapter.  We  cannot,  how- 
ever, concur  in  that  view.  It  will  be  noted 
that  Comp.  Laws,  §  1427,  does  not  denounce 
the  celebrating  of  invalid  marriages,  but  of 
marriages  which  are  by  the  preceding  sec- 
tions "declared  invalid."  These  latter  are 
marriages  within  prohibited  degrees  of 
consanguinity  (Comp.  Laws,  §  1425),  and, 
a^  we  have  seen,  the  marriages  of  males  un- 
der eighteen  and  females  under  fifteen. 
When  the  legislature  provided  that  such 
marriages  should  be  declared  void  only  by 
court  decree,  it  left  them  none  the  less  con- 
trary to  law,  and  none  the  less  among  those 
"declared  invalid"  by  the  preceding  act. 
The  effect  of  the  later  act  was  simply  to 
render  less  harsh  the  operation  of  the  stat- 
ute upon  the  participants  in  such  illegal 
marriage  and  their  possible  pud  innocent 
offspring.  Tliat  the  cohabitation  of  the  form- 
er should  not  necessarily  be  concubinage  and 
the  status  of  the  latter  bastardy,  the  legis- 
lature provided  that  the  marriage  should  be 
declared  void  only  by  decree  of  court.  But 
this  was  entirely  apart  from  the  penalties 
upon  one  who  celebrated  such  a  marriage. 
It  was  manifestly  not  intended  that  he 
should  be  absolved  from  punishment  simply 
because  a  degree  of  consideration  became  ex- 
pedient for  those  whom  he  had  assisted  into 
the  predicament  of  a  prohibited  marriage. 
We  therefore  deem  the  earlier  act  still  in 
force,  and  the  indictment  founded  upon  It 
good  against  the  attack  upon  it. 

Complaint  is  also  made  of  certain  instruc- 
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tioDB  of  the  court.  It  being  the  settled  rule 
of  this  court  that  only,  such  errors  of  this 
character  as  are  brought  to  the  attention  of, 
and  sought  to  be  corrected  in,  the  trial 
court,  will  be  considered  by  us,  we  will  con- 
fine our  consideration  of  the  criticisms  upon 
the  charge  to  what  is  stated  in  the  motion 
for  a  new'  trial.  This  latter  alleges  as  to 
the  charge  solely  that  the  court  erred  "in 
giving  the  jury  the  following  instructions, 
attached  to  this  motion  and  made  part  of 
this  motion,  conveying  the  idea  to  the  jury 
to-  find  the  defendant  guilty,  as  he,  the  de- 
fendant, knowingly  had  violated  the  law, 
when  there  was  no  evidence  to  warrant  said 
charge. '^  To  the  motion  is  attached  the  en- 
tire charge  of  the  court.  The  criticism 
above  set  out  is  not  clear.  Whether  con- 
strued as  an  attack  upon  the  charge  because 
there  was  no  evidence  to  show  knowledge 
of  the  age  of  the  female,  or  because  the  defi- 
nitions of  "knowingly"  were  inaccurate,  we 
deem  it  equally  untenable,  for  the  reason 
that  in  our  opinion  the  statute  does  not 
make  such  knowledge  an  element  of  the  of- 
fense. A  reference  to  the  language  of  the 
act  above  quoted  will  show  that  while  there 
is  a  prohibition  against  knowingly  unuing 
in  marriage  males  and  females  under 
twenty-one  and  eighteen  respectively,  when 
we  reach  the  portions  of  the  statute  wliere 
the  marriages  therein  declared  invalid — i.  e., 
marriages  between  relatives  and  of  females 
under  fifteen — are  treated,  the  penalty  is 
for  simply  "uniting  in  wedlock  any  of  the 
persons  whose  marriage  is  declared  in- 
valid." The  reasons  for  a  difference  in  the 
degree  of  legislative  strictness  in  the  c^ses 
of  very  youthful  persons,  as  compared  with 
those  who  while  minors  are  of  more  mature 
years,  need  no  elaboration.  We  are  of  opin- 
ion that  the  marrying  of  a  female  under 
fifteen  belongs  to  the  class  of  statutory  mis- 
demeanors where  knowledge  of  the  person's 
age  and  an  intent  to  marry  one  under  age 
is  not  a  necessary  element  of  the  offense. 
In  a  matter  of  such  importance  in  the  race, 
the  law  imposes  upon  the  officiating  officer 
the  duty  of  ascertaining  at  his  peril  the 
age  of  the  persons  marrying.  We  deem 
this  case  within  the  principle  of  Territory 
V.  Church,  14  N.  M.  226,  91  Pac.  720,  where 
the  authorities  on  this  point  were  fully  re- 
viewed. 

It  is  finally  urged  that  the  verdict  below 
is  without  evidence  to  sustain  it,  for  the 
reason  that  there  is  no  adequate  proof  of 
the  age  of  the  female.  This  contention  we 
feel,  upon  a  careful  examination  of  the  rec- 
ord, constrained  to  sustain.  The  only  evi- 
dence upon  this  point  is  that  of  the  priest 
who  testified  that  he  christened  the  girl  in 
July,  1804,  at  which  time  she  was  eight  days 
20  L.R.A.(N.S.) 


old.  The  marriage  having  been  performed 
on  June  24,  1907,  this  was  for  the  moment 
a  showing  that  she  was  when  married  under 
fifteen.  The  further  examination  of  the  wit- 
ness showed,  however,  that  he  personally 
did  not  know  the  girl  in  question,  and  that 
he  had  no  recollection  of  her  birth  or  the 
christening,  and  that  his  only  knowledge 
of  the  matter  came  from  a  memorandum 
made  about  the  time,  which  latter,  however, 
he  failed  to  state  was  correct  when  made. 
This  memorandum  was  in  the  form  of  a 
church  record  showing  baptisms,  which, 
while  clearly  and  indeed  confessedly  not 
admissible  as  a  church  record,  under  Comp. 
Laws,  §  3030,  constituted  a  memorandum 
which,  upon  the  proper  showing,  the  wit- 
ness was  at  liberty  to  consult  to  refresh 
his  recollection.  It  was  referred  to  once  or 
twice  by  the  witness  while  on  the  stand, 
but  was  not  offered  in  evidence.  The  rule, 
of  course,  is  that  a  witness  may  refresh 
his  recollection  by  consulting  a  memorandum 
known  by  him  to  be  correct,  and,  if  after 
so  doing  he  can  testify  to  the  facts,  such 
testimony  is  competent  evidence  thereof. 
If,  however,  such  consultation  fails  to  stim- 
ulate memory  and  to  bring  knowledge,  the 
testimony  is  not  necessarily  lost.  He  may 
still,  if  he  can,  testify  that  the  memorandum 
was  made  at  the  time  when  recollection  was 
fresh,  and  that  when  so  made  it  spoke  the 
truth.  Then,  according  to  the  ancient  prac- 
tice, he  might  state  or  read  its  contents  to 
the  jury.  State  v.  Brady,  100  Iowa,  191, 
36  L.R.A.  693,  6  Am.  St.  Rep.  660,  69  N.  W. 
290;  Lipscomb  v.  Lyon,  19  Neb.  511,  522, 
27  N.  W.  731 ;  Mims  v.  Sturdevant,  36  Ala. 
036;  Mason  ▼.  Phelps,  48  Mich.  126,  131, 
11  N.  W.  413,  837;  Mineral  Point  R.  Co.  v. 
Keep,  22  111.  21,  74  Am.  Dec.  124;  Haven  v. 
Wendell,  11  N.  H.  llz;  1  Greenl.  Ev.  §  437. 
Or,  according  to  the  weight  of  modern  au- 
thority, the  paper  might  be  introduced  in 
evidence.  1  Wigmore,  Ev,  §  754;  Curtis  v. 
Bradley,  65  Conn.  99,  28  L.RA.  143,  48 
Am.  St.  Rep.  177,  31  Atl.  591;  Haven  v. 
Wendell,  supra;  Bryan  v.  Moring,  94  N.  C. 
687 ;  Nehrling  v.  Herold  Co.  112  Wis.  568,  88 
N.  W.  614;  Moots  v.  State,  21  Ohio  St. 
653.  In  the  latter  event,  the  paper,  in  con- 
nection with  the  testimony  of  the  witness  as 
to  its  verity,  becomes,  to  quote  from  the 
leading  case  of  Acklen  v.  Hickman,  63  Ala. 
498,  35  Am.  Rep.  54,  "the  equivalent  of  a 
present  positive  statement  of  the  witness, 
affirming  the  truth  of  the  contents  of  the 
memorandum."  This  question  as  to  whether 
the  memorandum  itself  may  be  admitted,  or 
whether  the  witness,  having  theoretically 
refreshed  his  recollection  by  consulting  a 
paper  that  arouses  no  recollection,  may  sim- 
ply read  or  state  its  contents  to  the  jury. 
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is  left  an  open  question  in  courts,  controlled 
by  the  Federal  decisions  by  Bates  v.  Preble, 
151  U.  S.  154,  38  L.  ed.  109,  14  Sup.  Ct. 
Rep.  277.  The  absurdity  of  perpetuating 
the  latter  legal  fiction  is  impressively  point- 
ed out  in  Curtis  v.  Bradley  and  Mason  v. 
Phelps,  supra. 

In  the  present  case,  however,  we  are  not 
called  upon  to  determine  the  true  rule  on 
this  point,  for  the  memorandum  was  not  in- 
troduced and  the  witness  without  objection 
stated  its  contents  to  the  jury.  The  sole 
question  here  is  as  to  the  sufficiency  of  the 
proof.  Whether  one  or  the  other  of  the 
rules  above  outlined  is  followed,  or  whether 
the  memorandum  is  used  simply  to  stimu- 
lite  memory,  which  thereupon  becomes  awak- 
ened thereby,  it  is  an  essential  at  the  basis 
of  the  use  of  all  memoranda,  that  they  shall 
be  shown  to  have  been  correct  when  made. 
1  Wigmore,  Ev.  §  747;  Acklen  v.  Hickman, 
supra;  Imhoff  v.  Richards,  48  Neb.  690,  67 
N.  W.  483;  Nehrling  v.  Herold  Co.  supra. 

Without  such  proof  the  memorandum 
lacks  all  probative  or  auxiliary  value,  and 
is  available  for  no  purpose.  In  the  present 
case  we  find  this  fatal  lack,  in  that  nowhere 
in  the  record  is  there  testimony  to  show 
that  the  memorandum  consulted  by  the  wit- 
ness was  correct  when  made.  While  the  vo- 
cation of  the  witness,  and  the  purpose  for 
which  the  memorandum  was  made,  are  mat- 
ters calling  for  judicial  respect,  they  do  not 
supply  the  fact  uniformly  held  essential  to 
the  use  of  a  memorandum  for  any  purpose, 
that  its  accuracy  shall  be  guaranteed.  The 
record  in  this  condition  presents  the  case  of 
a  conviction  based  solely  upon  the  contents 
of  a  memorandum  many  years  old,  the  cor- 
rectness of  which  when  made  is  in  no  wise 
legally  established.    This  we  cannot  sustain. 

The  cause  is  accordingly  reversed  and 
remanded,  with  directions  for  a  new  trial. 

McFle,  Parker,  Mechem,  and  Wright, 
JJ.,  concur. 

Abbott,  J.,  having  tried  the  case,  did  not 
participate. 

Petition  for  rehearing  denied. 
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(17  N.  D.  466,  117  N.  W.  453.) 

Mortgage   —    foreclosure   —    ''redemp- 
tion*' —  enforcement. 

1.  A  "redemption"  from  the  purchaser  at 

Headnotes  by  Spalding,  J, 
29  L.R.A.(N.s:) 


a  foreclosure  sale  by  one  not  the  mort- 
gagor is  a  compulsory  sale  of  the  intenst 
acquired  by  the  purchaser  at  the  foreclosure 
sale,  and  such  redemption  can  only  be  en- 
forced by  one  given  that  right  by  statute, 
and  then  only  by  pursuing  the  method  pre- 
scribed by  the  statute  conferring  the  right 

Same  —  redemption  by  superior  mort- 
gagee —  "redemptloner." 

2.  The  holder  of  a  mortgage  superior  to 
the  one  foreclosed,  assuming  to  be  a  re- 
demptioner,  when  not  made  so  by  statutef 
who  tenders  the  amount  necessary  to  re- 
deem, becomes,  by  the  issuance  to  him  of  a 
certificate  of  redemption  and  the  accept- 
ance and  retention  by  the  holder  of  the 
certificate  of  sale  of  the  money  tendered,  as 
between  himself  and  the  party  who  parts 
with  such  certificate,  a  "redemptioner.'* 

Same  —  obligations  and  liabilities. 

3.  One  who  is  not  made  by  statute  a  le- 
demptioner,  but  thus  acquires  the  rights 
of  a  redemptioner,  also  assumes  the  obliga- 
tions and  liabilities  of  a  redemptioner,  and 
it  follows  that  he  must  permit  the  lawful 
redemptioner  to  redeem  from  him  vithin 
the  period  given  by  statute  to  a  subse- 
quent lien  holder  by  judgment  or  mortgage 
for  such  purpose. 

Same  —  tender  by  check  ^  acceptance 
—  effect. 

4.  The  tender,  by  a  lawful  redemptioner, 
of  a  bank  check  issued  by  a  solvent  aoil 
reputable  bank  for  the  sum  necessary  to 
be  paid  to  effect  a  redemption,  to  a  prior 
redemptioner  or  his  agent  for  the  purpose 

Note,  —  May  a  purchaser  or  ntoHgagn 
front  the  ori^nal  owner,  after  a  mle 
under  a  prior  mortgage  and  durmg 
the  redemption  period^  be  a  redemy 
tioner. 

This  question  is  considered  at  length 
and  the  reasoning  of  the  court  fully  set 
forth  in  the  opinion  in  the  above  case,  and 
the  conclusion  there  reached,  that  'the 
holder  of  a  mortgage  given  after  the  act  of 
sale  under  a  prior  mortgage^  and  before 
the  expiration  of  the  period  allowed  for 
redemption  from  the  sale,  is  a  redemption- 
er," seems  to  be  correct  on  principle,  and 
in  accordance  with  the  few  decisions  involr* 
ing  this  precise  question. 

The  right  to  redeem  from  a  mortgage  aft- 
er a  foreclosure  sale  thereunder  is  purely 
statutory,  and  can  be  exercised  only  by 
those  to  whom  it  is  given  by  the  »tatute. 
and  then  only  by  pursuing  the  method  pre- 
scribed by  the  statute  conferring  the  right: 
but  redemption  statutes,  being  remedial  in 
their  nature,  have  been  liberally  construed, 
and  purchasers  or  mortgagees  from  the 
original  owner,  though  after  a  foreclosure 
sale  under  a  prior  mortgage,  have  been  held 
clearly  to  be  entitled  to  redeem  as  owners, 
successors  in  interest,  subsequent  mort- 
gagees, or  lienors,  under  redemption  stat- 
utes giving  the  Tight  to  some  or  all  of 
those  classes.  • 

Under  the  Indiana  statute  providing  that 
any  person   having  a   lien   otherwise  thin 
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of  receiving  redemption  money,  effects  a 
redemption,  unless  refused  because  it  is  a 
check  instead  of  legal  tender,  and  the  sub- 
sequent lien  holder  given  an  opportunity 
to  procure  and  tender  the  necessary  cur- 
rency to  comply  with  the  legal  requirements 
of  the  holder  of  the  certificate. 

Same  *-  foreclosure  *-  conductor  of  sale 
—  agent  of  purchaser  —  authority. 

6.  The  sheriff  or  other  person  who  con- 
ducts the  sale  on  foreclosure  by  advertise- 
ment is  the  agent  of  the  purchaser  or  holder 
of  the  certificate  to  receive  redemption 
money,  but  is  not  such  an  agent  as  can 
bind  his  principal  to  accept  a  check  instead 
of  money,  from  one  qualified  to  redeem,  or 
to  retain  the  money  received  by  such  agent 
from  one  not  a  lawful  redemptioner,  if  the 
principal  makes  seasonable  objection  to  the 
form  of  payment,  or  refuses  forthwith  to 
recognijse  the  party  making  the  tender  as 
entitled  to  redeem  as  a  redemptioner,  when 
he  18  not  made  so  by  statute. 
Same  —  right  to  redeem  from  previous 

redemptioner. 

6.  Under  §  7466,  Rev.  Codes  1905,  the 
property  sold  may  be  redeemed  within  one 
year  from  the  day  of  sale  in  like  manner 
and  to  the  same  effect  as  provided  in  chap- 
ter 12  for  redemption  of  real  property  sold 
upon  execution,  so  far  as  the  same  may  be 
applicable,  by 

(1)  The  mortgagor  or  his  successor  in 
interest  in  the  whole  or  any  part  of  the 
property. 

(2)  By  a  creditor  having  a  lien  by  judg- 
ment or  mortgage  upon  the  property  sold. 


or  on  some  share  or  part  thereof,  subse- 
quent to  that  on  which  the  property  was 
sold. 

Only  those  mentioned  in  subdivision  2 
of  the  above  section  are  redemptioners,  and 
as  such  entitled  to  sixty  days  in  which  to 
redeem  from  a  previous  redemptioner. 

Same  —  right  to  mortgage  property  dur- 
ing redemption  period. 

7.  Real  estate  is  subject  to  mortgage  by 
the  holder  of  the  legal  title  between  the 
act  of  sale  on  foreclosure  under  a  power 
contained  in  a  prior  mortgage,  and  the 
expiratioir  of  the  period  allowed  by  statute 
for  redemption. 

Same  —  redemption     statute  ^  nature 
and  purpose. 

8.  The  redemption  statute  is  remedial  in 
its  nature,  and  is  intended  not  only  for  the 
benefit  of  creditors  holding  liens  subse- 
quent to  a  lien  in  process  of  foreclosure, 
but  more  particularly  for  the  purpose  of 
making  the  property  of  the  debtor  pay  Its 
many  of  his  debts  as  it  can  be  made  to  pay, 
and  to  prevent  its  sacrifice,  and  should  be 
liberally  construed. 

Same  ^  who  may  redeem. 

9.  Every  person  having  an  interest  in 
property  subject  to  a  lien  has  a  right  to 
redeem  it  from  the  lien,  at  any  time  after 
the  claim  is  due,  and  before  his  right  of 
redemption  is  foreclosed.  Rev.  Codes  1905, 
§  6141. 

Same  —  certificate  of  sale  ^  statutory 
provision  —  construction. 

10.  The  provision  of  §  7404,  Rev.  Codes 


by  judgment  on  the  land  may  redeem  at 
any  time  within  one  year,  "a  mortgagee, 
although  his  mortgage  may  have  been  exe- 
cuted after  the  sale,  has  the  right  of  re- 
demption secured  to  him,  provided  his  mort- 
gage shall  have  been  duly  recorded  within 
the  year  for  redemption."  Harvey  v.  Krost, 
116  Ind.  268,  19  N.  E.  125. 

In  Scobey  v.  Kinningham,  131  Ind.  552, 
31  N.  E.  355,  it  appeared  that  a  hus- 
band, after  a  sale  of  premises'  on  fore- 
closure of  a  mortgage  executed  by  himself 
and  wife,  and  within  the  redemption  period, 
had  executed  to  plaintiff  a  deed  for  the 
land,  absolute  on  its  face,  but  in  fact  in- 
tended as  a  mortgage,  and  that  thereafter 
plaintiff  redeemed  from  the  foreclosure  sale, 
and  brought  this  action  against  the  wife  to 
foreclose  a  statutory  lien  claimed  under 
the  redemption  so  made  by  him.  The  wife 
questioned  the  validity  of  the  redemption, 
but  the  court  said:  "Whether  Scobey's  in- 
terest or  estate  in  the  land  be  regarded 
as  that  of  a  mortgagee  or  as  that  of  an 
owner,  it  is  evident  that  he  had  a  right  to 
redeem.  ...  It  cannot  be  doubted  that 
he  had  a  right  to  redeem  either  as  mort- 
gagee or  as  owner,  since  he  either  has  an 
estate  in  the  land  under  an  absolute  deed, 
or  an  interest  in  it  as  an  encumbrancer, 
by  virtue  of  the  nortgage  executed  to  him." 

The  grantee  in  a  quitclaim  deed  of  mort- 
gaged premises,  executed  by  the  mortgagor 
29  L.R.A.(N.S.) 


after  a  foreclosure  sale  thereof  under  a 
power  in  the  mortgage,  and  the  illegal  pur- 
chase of  the  property  by  the  mortgagee  at 
such  sale,  may  maintain  a  bill  to  redeem, 
— ^such  right  not  being  limited  to  the  mort- 
gagor and  those  claiming  under  him  at  the 
date  of  the  illegal  sale.  Houston  v.  Na- 
tional Mut.  Bldg.  k  L.  Asso.  80  Miss.  31, 
92  Am.  St.  Rep.  565,  31  So.  540. 

In  Dodge  v.  Kennedy,  93  Mich.  547,  53 
N.  W.  795,  an  ejectment  action,  where  it 
appeared  that  plaintiff  had  purchased  prem- 
ises at  a  sale  under  a  mortgage  to  him, 
and  that,  thereafter  and  within  the  time 
allowed  for  redemption,  the  mortgagor  had 
executed  a  quitclaim  deed  of  the  premises 
to  defendant,  who  attempted  to  redeem  from 
the  prior  sale,  it  was  assumed,  upon  a  find- 
ing that  defendant  took  title  under  this 
deed, — ^the  question  of  the  delivery  of  a 
prior  quitclaim  deed  being  involved, — ^that 
he  had  the  same  right  to  redeem  that  the 
original  owner  would   have  had. 

A  grantee  within  the  time  allowed  for 
redemption  from  an  original  owner,  whose 
land  has  been  sold  under  mortgage  fore- 
closure proceedings,  is  not  a  "redemptioner" 
as  defined  by  the  California  statute,  but  is 
a  "successor  in  interest"  of  the  original 
owner,  as  that  phrase  is  used  in  another  sec- 
tion of  the  statute,  and  as  such  is  entitled 
to  redeem  in  the  same  manner  as  the  judg- 
ment debtor  in  the  foreclosure  action,  and 
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]  905,  that  the  certificate  given  on  the  execu- 
tion of  a  power  of  sale  contained  in  a  mort- 
gage shall  have  the  same  validity  and 
effect  as  the  certificate  of  sale  in  like  man- 
ner furnished  upon  the  sale  of  real  prop- 
erty upon  execution,  provided  for  by  §  7137, 
Rev.  Codes  1905,  does  not  relate  to  the  ef- 
fect of  the  act  of  sale,  but  to  the  validity 
and  effect  of  the  certificate. 

Same  —  purpose. 

11.  The  certificate  of  sale  in  such  case  is 
only  evidence  of  what  transpired  for  the 
purpose  of  record,  notice  to  protect  pur- 
chasers against  intervening  claims,  and  to 
show  who  may  become  entitled  to  a  deed; 
and  it  conveys  no  title. 

Same  — ''foreclosare  sale*'  under  pow- 
er. 

12.  A  "foreclosure  sale"  under  a  power 
contained  in  the  mortgage,  which  conveys 
the  title  of  the  mortgagor,  is  in  a  legal 
sense  the  complete  foreclosure  proceedings, 
beginning  with  the  act  of  sale  and  ter- 
minating with  the  execution  of  the  deed 
after  the  expiration  of  the  period  allowed 
for  redemption.  It  includes  all  the  pro- 
ceedings for  the  foreclosure  of  the  right  of 
redemption  by  sale  and  deed. 

Same  *-  title  conveyed  by. 

13.  The  title  conveyed  by  such  completed 
foreclosure  sale  is  all  the  right,  title,  and 
interest  in  and  to  the  mortgaged  premises, 
which  the  mortgagor  possessed  at  the  time 

%    the  mortgage  was  executed,  6r  which  was 
subsequently  acquired  by  him. 

Same  —  redemptloner  —  statutory  defi- 
nition —  **on  the  property  sold"  ^ 
construction. 

14.  The  phrase,  "on  the  property  sold,'* 
in  the  statutory  definition  of  a  redemp- 
tioner  as  being  one  holding  "a  lien  by  judg- 
ment or  mortgage  on  the  property  sold,"  ap- 
plies to.  the  land  or  premises,  as  those 
words  are  commonly  used. 

Same  —  mortgage  given  during  redemp- 
tion period  —  redemptloner. 

15.  The  holder  of  a  mortgage  given  after 
the  act  of  sale  under  a  prior  mortgage,  and 
before  the  expiration  of  the  period  allowed 
for  redemption  from  such  sale,  is  a  re- 
demptloner. 

Same  ^  foreclosure  sale  under  power. 

16.  The  sale  in  the  exercise  of  a  power 
contained  in  a  mortgage,  which  conveys 
the  title  of  the  mortgagor,  is  the  sale  as 
completed  by  the  execution  of  a  deed  at 


the  expiration   of  the  period  allowed  for 
redemption. 

Same  —  failure  to  record  —  effect  oa 
right  to  redeem. 

17.  The  fact  that  a  mortgage  given  after 
the  act  of  sale  occurred  on  a  prior  mort- 
gage, and  before  the  expiration  of  tk 
period  allowed  for  redemption,  is  not  r^ 
corded  until  after  the  expiration  of  ok 
year  from  the  sale,  but  is  recorded  withU 
the  sixty  days  additional  allowed  where 
there  has  been  a  redemption,  does  not  de- 
prive the  holder  of  the  last  mortgage  giteD 
of  the  right  to  redeem  on  complying  with 
the  other  statutory  requirementB. 

(July  17,  1908.) 

APPEAL  by  defendant  from  a  judgment  d 
the  District  Court  for  Pierce  Connty  in 
plaintiff's  favor  in  an  action  brought  to  de- 
termine adverse  claims  to  certain  real  prop- 
erty.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Engerud,  Holt,  A  Frame,  witb 
Messrs.  Guy  Ij.  Whittemore  and  Soott 
Rex,  for  appellant: 

It  is  the  fact  of  the  existence  of  the  lien 
— ^not  the  apparent  fact  as  disclosed  by  the 
records — which  determines  whether  tl* 
right  to  redeem  does  or  does  not  exist 

Scheibel  v.  Anderson,  77  Minn.  54,  77 
Am.  St.  Rep.  664,  79  N.  W.  594;  Scofcey 
v.  Kjnningham,  131  Ind.  552,  31  N.  E.  355. 

Sannan,  having  in  the  most  formal  and 
solemn  manner  claimed  to  be  a  redemptlon- 
er, and  having  exercised  that  right,  was 
such  in  fact  and  in  law. 

Todd  V.  Johnson,  56  Minn.  60,  57  ^^ 
W.  320;  McDonald  v.  Beatty,  10  X.  D.  519, 
88  N.  W.  281;  Roose  v.  Gove,  32  Coliu 
522,  77  Pac.  246;  Hare  v.  Hall,  41  ArL 
372. 

Sannan  and  his  grantee  with  notice  ait 
estopped  to  claim  he  was  not  a  redemp- 
tloner. 

Hill  V.  Blackwelder,  113  111.  283;  Power 
V.  Larabee,  3  N.  D.  502,  44  Am.  St  P^epi 
577,  67  N.  W.  789. 

'  The  unauthorized  payment  by  Sannan  oi 
money  to  the  sheriff  (who  was  not  the  agenfi 
of   either   party)    simply    extinguished  th^ 


need  not  comply  with  the  conditions  im- 
posed on  "redemptioners."  Phillips  v.  Ha- 
gart,  113  Cal.  552,  54  Am.  St.  Rep.  369, 
45   Pac.   843. 

In  Bovey  De  Laittre  Lumber  Co.  v.  Tuck- 
er, 48  Minn.  223,  50  N.  W.  1038,  an  action 
to  foreclose  a  mechanics'  lien,  brought  un- 
der a  etatute  providing  that  any  person 
holding  such  lien  might  "proceed  to  obtain 
judgment  and  enforce  the  same,  in  the  same 
manner  as  in  actions  for  the  foreclosing  of 
mortgages  upon  real  estate,"  and  under 
which  statute  there  was  held  to  be  the  same 
right  of  redemption  from  a  sale  foreclosing 
29  L.R.A.(N.S.)  ^ 


a  mechanics^  lien  as  in  case  of  foreelosu! 
of  a  mortgage  by  action,  it  appeared  thai 
the  original  owner  of  the  premises  inroWK 
after  the  sale  to  satisfy  the  lien  and  on  tb 
last  day  to  redeem  therefrom,  executed 
mortgage   for   $2   on    the    premises,   whic 
mortgage  was  duly  recorded  that  day,  an 
on  the  same  day   the  mortgagee  fiW  il 
statutory  notice  of  intention  to  redeem  u. 
der  the  mortgage;  and  it  was  held  that  tJ 
mortgagee  or  his  assismee  had  the  right  t 
redeem  imder  this  notice. 

A.  C,  W. 
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mortgage  foreclosed,  leaving  the  fee  title, 
M  far  as  the  record  in  this  case  shows,  in 
Kussell,  and  the  first  four  mortgages  still 
owned  by  Sannan. 

Meyer  v.  Mintoyne,  106  III.  414;  McMillan 
V.  Bagby,  26  Ky.  L.  Rep.  1265,  83  S.  W. 
610;  San  Jos6  Safe  Deposit  Bank  t.  Bank 
of  Madera,  121  Cal.  539,  54  Pac.  83;  Phyfe 
7.  Riley,  15  Wend.  248,  30  Am.  Dec.  55. 

Redemption  laws  are  looked  upon  with 
favor,  and  where  no  injury  is  to  follow,  a 
liberal  construction  should  be  given  them, 
to  the  end  that  the  property  of  the  debtor 
may  pay  aa  many  of  his  debts  as  possible. 

17  Am.  k  Eng.  £nc.  Law,  p.  1035;  Ly- 
ginger  v.  Hayer,  87  Iowa,  335,  54  N.  W. 
14 J ;  Hervey  y.  Krost,  116  Ind.  268,  19  N. 
E.  125;  Todd  v.  Johnson,  supra;  Sprague 
r.  Martin,  29  Minn.  226,  13  K.  W.  34; 
Schuck  V.  Gerlach,  101  111.  338;  OMfield 
r.  Eukrt,  148  111.  614,  39  Am.  St.  Rep. 
J31,  36  N.  E.  615.  . 

A  subsequent  mortgage  or  other  lien  gives 
the  lien  holder  rights  as  a  redemptioner 
>nlT.  and  not  as  an  assign. 

C'nilerier  v.  Brunelle,  37  Minn.  71,  33 
v;  W.  123;  Buchanan  v.  Reid,  43  Minn.  172, 
15  \.  W.  11;  Darelius  y.  Davis,  74  Minn. 
W5.  77  N.'W.  214. 

After  foreclosure  sale,  the  legal  title  re- 
nains  in  the  judgment  debtor  during  the 
ear  to  redeem,  and  is  not  devested  until  the 
HerifTs  deed  is  executed. 

Whithed  ▼.  8t  Anthony  A^  D.  Elevator 
o.  9  X.  D.  224,  50  L.R.A.  254,  81  Am.  St. 
tep.  562,  83  N.  W.  238;  Page  v.  Rogers, 
1  CaL  294;  MacGregor  y.  Pierce,  17  S. 
K  51,  95  N.  W.  281. 

A  lien  acquired  or  accruing  after  the  sale 
nd  during  the  redemption  period  gives  the 
older  thereof  rights  as  a  redemptioner. 

Scbeibel  v.  Anderson  and  Hervey  v.  Grost, 
ipra;  Phillips  y.  Demoss,  14  111.  410;  Poi- 
nd T.  Taylor,  13  Ala.  604:  Van  Rens- 
^laer  t.  Albany,  1  Cow.  501 ;  Freeman,  Ex- 
utiona,  §  317;  Bovey  De  Laittre  Lumber 
0.   T.    Tucker,   48   Minn.   223,   50   N.  W. 

Messrs.  A.  E.  Coger  and  Guy  O*  H. 
orliss  for  respondent. 

Spalding,  J.,  delivered  the  opinion  of 
e  court: 

ThiB  is  an  action  brought  by  the  respond- 
it  for  the  determination  of  adverse  claims 

certain  real  property  situated  in  Pierce 
unty.    North   Dakota.     The  complaint  is 

the  statutory  form.  The  defendant  an- 
neni,  setting  forth  a  series  of  transactions 
Ti-tlving  mortgages,  redemptions,  and  an 
:*-rrpted  redemption,  and  prays  for  judg- 
^nt  that  the  plaintiff  has  no  right,  title, 
t«>rp^,  or  estate  in  the  premises  described, 

L.R.A.(NA) 


or  any  part  thereof,  but  holds  the  pretend- 
ed title  thereto  in  trust  for  the  defendant, 
and  demands  judgment  that  the  plaintiff 
be  denied  the  relief  asked  in  its  complaint^ 
and  that  the  defendant  be  awarded  affirma- 
tive relief:  First,  that  the  defendant  is  the 
sole  owner  in  fee  of  said  premises,  and  of 
the  whole  thereof;  second,  that  the  plaintiff 
holds  said  premises  in  trust  for  the  defend- 
ant herein;  third,  that  the  plaintiff  be  re- 
quired to  reconvey  said  premises  to  the  de- 
fendant herein;  fourth,  that  the  plaintiff 
be  forever  enjoined  from  asserting  any 
claim,  right,  title,  interest,  or  estate  in  or 
to  said  premises,  or  any  part  thereof,  ad- 
verse to  the  defepdant  herein;  fifth,  for 
such  other  and  further  relief  as.  to  the 
court  may  seem  just  in  the  premises;  sixth, 
for  his  costs  and  disbursements.  The  court 
made  its  findings,  and  judgment  was  en- 
tered for  the  plaintiff,  adjudging  and  de- 
creeing that  the  plaintiff  is  the  owner  in 
fee  of  the  real  estate  involved,  and  that  de- 
fendant has  no  title,  legal  or  equitable,  in 
any  part  thereof,  and  has  no  interest  or 
lien  thereon,  and  quieting  the  title  of 
the  plaintiff  in  and  to  the  property  de- 
scribed, as  against  the  defendant,  Siver 
Serumgard,  and  for  its  costs  and  disburse- 
ments. The  defendant  appeals  from  the 
judgment,  contending  that  on  the  facts 
found  judgment  should  be  entered  in  his 
favor. 

As  found  by  the  court,  one  Russell  was 
the  owner  of  the  premises  involved,  and 
gave  five  mortgages  thereon  for  various 
sums  and  on  different  dates  between  the 
8th  day  of  October,  1898,  and  the  21  st  day 
of  March,  1902.  All  such  mortgages  be- 
came the  property,  by  assignment  o.r  other- 
wise, prior  to  the  28th  day  of  June,  1904, 
of  one  Lillian  M.  Plummer.  All  these 
mortgages,  and  the  assignments  of  those 
assigned,  were  duly  recorded  at  about  the 
date  of  their  execution  or  assignment.  On 
the  2d  day  of  June,  1904,  Russell  gave  a 
sixth  mortgage  on  the  same  premises  to  one 
Coger,  to  secure  the  sum  of  $600,  and  this 
mortgage  was  assigned  to  one  Williams  on 
the  25th  day  of  March,  1905,  and  the  as- 
sigpiment  thereof  duly  recorded  on  the  same 
day.  This  mortgage  was  recorded  on  the 
2d  day  of  June,  1904.  Mrs.  Plummer  fore- 
closed her  fifth  mortgage  by  advertisement, 
and  the  sale  occurred  March  26,  1904.  She 
became  the  purchaser  and  received  the  cer- 
tificate, bearing  date  March  26,  1904,  and 
it  was  duly  recorded  on  that  day.  No  ques- 
tion is  made  as  to  the  regularity  and  va- 
lidity of  this  foreclosure,  or  of  the  assign- 
ments. March  25,  1905,  Williams,  holding 
the  sixth  or  Coger  mortgage  by  assignment, 
redeemed  from  the  foreclosure  sale  of  the 
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fifth  mortgage  as  a  redemptioner,  and  re- 
ceived a  certificate  of  redemption,  which  was 
recorded  on  the  25th  of  March,  1906.  The 
validity  of  this  redemption  is  not  ques- 
tioned. April  12,  1005,  one  Sannan  ac- 
quired hy  purchase  and  assignment  the  first 
four  mortgages  on  said  premises  held  by 
Mrs.  Plummer,  and  his  assignments  were 
duly  recorded  on  the  14th  day  of  April, 
1905.  On  the  25th  day  of  April,  1905,  San- 
nan filed  his  affidavit  and  notice  of  redemp- 
tion as  required  by  law  for  a  redemptioner, 
which  were  recorded  on  the  same  day,  and 
the  sheriff  executed  and  delivered  to  said 
Sannan  his  certificate  of  redemption,  dated 
that  day,  and  recorded  April  26,  1905.  On 
the  3d  day  of  March,  1905,  Russell  execut- 
ed and  delivered  to  Theo.  P.  Scotland  & 
Company,  incorporated,  a  seventh  mortgage 
on  said  premises,  which  was  not  recorded 
till  the  22d  day  of  June,  1905.  On  the  17th 
day  of  June,  1905,  Scotland  k  Company  as- 
signed this  mortgage  to  the  defendant,  Ser- 
umgard,  and  this  assignment  was  recorded 
on  the  22d  day  of  June,  1906.  On  the  22d 
day  of  June,  1905,  the  defendant,  Serum- 
gard,  as  assignee  of  the  Scotland  mortgage, 
attempted  to  redeem  the  land  in  contro- 
versy from  the  foreclosure-  sale  made  on  the 
fifth  mortgage,  by  serving  and  filing  his  af- 
fidavit and  notice  of  redemption,  which  were 
recorded  on  that  date,  and  tendering  to  the 
sheriff  of  Pierce  county  a  banker's  check  for 
$3,187.50,  as  and  for  the  total  amount  due 
on  account  of  said  foreclosure,  together  with 
interest  and  costs;  and  thereupon  such 
sheriff,  without  knowledge  or  consent  of  San- 
nan, the  holder  of  the  certificate  of  sale, 
issued  to  Serumgard  his  certificate  of  re- 
demption, bearing  date  and  recorded  on  that 
day.  After  Sannan  was  informed  of  the  de- 
livery of  such  check  by  Serumgard  to  the 
sheriff  for  the  purpose  stated,  and  of  the 
issuance  of  a  certificate  of  redemption  by 
the  sheriff  to  Serumgard,  he  refused  to  ac- 
knowledge the  right  of  Serumgard  to  redeem 
the  property,  and  repudiated  the  act  of  the 
sheriff,  and  refused  to  acknowledge  his  right 
to  issue  said  certificate  of  redemption;  and 
when  the  sheriff  delivered  the  banker's 
check,  hereinbefore  referred  to,  to  Sanuan, 
Sannan  forthwith  returned  it  to  the  sheriff, 
with  instructions  to  return  the  same  to 
Serumgard.  In  returning  said  check  to  the 
sheriff,  Sannan  did  not  object  to  the  man- 
ner in  which  Serumgard  had  attempted  to 
make  redemption;  that  is,  he  did  not  object 
to  it  by  reason  of  its  having  been  tendered 
in  form  of  a  check,  instead  of  legal  tender 
money.  After  the  check  was  returned  to  the 
sheriff,  he,  on  the  same  day,  by  mail  re- 
turned it  to  Serumgard,  who  subsequently 
returned  it  to  the  sheriff,  and  some  time 
29  L.R.A.(N.S.) 


after  the  24th  of  June,  1905,  the  check  was 
paid  by  the  bank  which  issued  it,  it  being 
a  reputable  and  solvent  bank,  and  the  sher- 
iff deposited  the  proceeds  of  the  check  to  his 
own  credit  in  the  First  National  Bank  of 
Rugby,  North  Dakota,  and  since  such  de- 
posit the  money  derived  from  such  check 
has  been  held  by  the  sheriff  for,  and  subject 
to  the  control  of,  Serumgard,  on  deposit  in 
that  bank.  The  court  found  that  Sannan 
had  at  no  time  in  any  manner  recognized 
the  right  of  Serumgard,  as  assignee  of  the 
mortgage  given  to  Scotland  k  Company,  to 
redeem  said  land  from  foreclosure  sale,  and 
that  on  the  26th  day  of  June,  1905,  the 
sheriff  of  Pierce  county,  refusing  to  recog- 
nize the  validity  of  the  redemption  of  Ser- 
umgard, or  of  the  certificate  of  redemption 
issued  to  said  Serumgard,  executed  to  said 
Sannan,  under  the  certificate  of  redemption 
theretofore  issued  to  him,  and  on  the  theory 
that  there  had  been  no  lawful  redemption 
of  the  property  since  his  redemption,  a  s^.ier- 
iff's  deed  in  due  form,  in  and  by  which  he 
conveyed,  as  such  sheriff,  title  to  said  prem- 
ises in  fee  simple  to  Sannan.  After  the 
execution  of  said  sheriff's  deed,  Sannan,  on 
the  26th  day  of  June,  1905,  executed  and 
delivered  to  the  plaintiff  a  deed  of  convey- 
ance of  said  premises.  The  seven  mortgages 
referred  to  constituted  and  were  the  only 
liens  affecting  the  premises  or  any  part 
thereof,  at  any  time  during  the  period  cov- 
ered by  the  events  described. 

The  court  found,  as  conclusions  of  law, 
that  the  mortgage  executed  and  delivered  by 
Russell  to  Scotland  A  Company,  under 
which  Serumgard  attempted  to  redeem,  was 
not  a  mortgage  of  the  property  sold  under 
the  foreclosure,  but  only  of  such  interest 
as  Russell  retained  after  the  foreclosure  sale 
to  Plummer,  and  that,  at  the  time  of  the 
attempted  redemption  by  Serumgard  as  as- 
signee of  the  Scotland  mortgage,  Serum- 
gard was  not  a  redemptioner,  and  was  not 
entitled  to  redeem  the  land  from  such  fore- 
closure sale,  and  that  the  certificate  of  re- 
demption issued  to  him  by  the  sheriff  was 
void  and  should  be  canceled  of  record.  It 
also  found  that  the  sheriff's  deed  executed 
by  the  sheriff  to  Sannan,  as  well  as  the 
certificate  of  redemption  issued  to  him,  were 
lawful  instruments,  and  conveved  title  to 
the  land  involved  in  this  action  in  fee  sim- 
ple, and  that  the  plaintiff,  as  the  assignee 
of  Sannan,  is  the  owner  in  fee  of  said  real 
estate,  and  that  defendant  had  no  title, 
either  legal  or  equitable,  and  no  interest 
therein  or  lien  thereon,  and  that  the  plain- 
tiff is  entitled  to  the  possession  of  said  real 
estate.  Judgment  was  entered  on  these  find- 
ings, as  hereinbefore  recited.  The  appellant 
raises  many  points  in  his  brief,  and  wohshaJl 
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consider  th^m  nearly  in  the  order  in  which 
they  are  submitted. 

1.  He  contends  that  Sannan,  as  assignee 
of  the  four  mortgages,  which  were  all  prior 
liens  to  the  mortgage  foreclosed,  was  not  a 
redemptioner,  strictly  and  technically,  with- 
in the  statute,  but  maintains  that,  never- 
theless, in  fact  he  was  a  redemptioner,  and 
cites  §  7465  of  the  Revised  Codes  of  1905, 
which  provides  that  property  sold  may  be 
redeemed  within  one  year  from  the  day  of 
sale  in  like  manner  and  to  the  same  effect 
as  provided  in  chapter  12  of  this  Code  for 
redemption  of  real  property  sold  upoi^  exe- 
cution, so  far  as  the  same  may  be  appli- 
cable, by  (1)  the  mortgagor  or  his  succes- 
sor in  interest  in  the  whole  or  any  part  of 
the  property,  or  (2)  a  creditor  having  a 
lien  by  judgment  or  mortgage  on  the  prop- 
erty sold,  or  some  share  or  part  thereof, 
subsequent  to  that  on  which  the  property 
was  sold,  and  such  creditor  is  termed  a  "re- 
demptioner," and  has  all  the  rights  of  a  re- 
demptioner under  that  chapter,  and  the 
mortgagor  or  his  successor  in  interest  has 
all  the  rights  of  a  judgment  debtor  and  his 
successor  in  interest,  as  provided  therein, 
and  that  in  law  he  is  a  redemptioner  by 
reason  of  having  asserted  himself  as  such, 
and  having  exercised  the  right  of  redemp- 
tion, and  because  the  money  paid  by  him  for 
redemption,  on  the  issuance  of  the  sheriff's 
certificate  of  redemption,  was  accepted  and 
retained.  If  Sannan  is  not  to  be  considered 
and  treated  as  a  redemptioner,  Serumgard 
was  not  entitled  to  sixty  days  after  San- 
nan's  attempt  to  redeem,  in  which  to  redeem 
from  him,  and  therefore  his  attempt  at  re- 
demption came  too  late.  Respondent  con- 
tends that  Sannan  is  not  a  redemptioner,  be- 
cause he  does  not  come  within  the  defini- 
tion of  a  redemptioner  under  the  section 
of  the  statute  quoted.  Redemption  from 
the  purchaser  at  a  foreclosure  sale,  by 
the  holder  of  a  subsequent  lien  by  judgment 
or  mortgage,  is  a  compulsory  sale  of  the  in- 
terest acquired  by  the  purchaser  on  fore- 
closure, and  such  redemption  can  only  be 
enforced  by  one  given  this  right  by  statute, 
and  then  only  by  pursuing  the  method  pre- 
scribed by  the  statute  conferring  the  right. 
The  title  acquired  by  redemption  on  the 
part  of  a  redemptioner  is  the  same  which  he 
would  acquire  by  a  voluntary  sale  and  pur- 
chase of  the  sheriff's  certificate  of  sale,  ex- 
cept that  the  statutes  recognize  the  equity 
of  requiring  one  given  this  right  by  law  to 
permit  those  similarly  situated  to  purchase 
from  him  within  a  specified  time;  in  other 
words,  it  gives  the  subsequent  lien  holder 
the  same  right  given  him.  A  redemptioner 
is  a  statutory  purchaser,  and  his  right  un- 
der the  statute  to  redeem  is  the  right  to 
20  LJl.A.(N.S.) 


buy  the  purchaser's  interest  at  the  price 
paid  by  him,  with  interest.  Tinkcom  v. 
Lewitf,  21  Minn.  132. 

Sannan,  not  being  a  subsequent  lien  hold- 
er, could  not  compel  Williams  to  accept 
his  money  and  issue  to  him  a  certificate  of 
redemption;  but  .having  asserted  himself 
as  a  redemptioner,  and  having  paid  to  Wil- 
liams the  money  which  would  have  entitled 
him  to  his  certificate  of  redemption,  had  he 
been  a  statutory  redemptioner,  and  Williams 
having  accepted  and  retained  the  money,  and 
issued  a  certificate  of  redemption  to  San- 
nan, Sannan  at  least  became,  as  between 
himself  and  Williams,  a  redemptioner,  and 
entitled  to  all  the  rights  of  a  redemptioner. 
It  has  been  so  held  by  several  courts.  See 
Hare  v.  Hall,  41  Ark.  372;  Roose  v.  Gove, 
32  Colo.  622,  77  Pac  246;  Smith  v.  Jack- 
son, 163  111.  399,  39  N.  E.  130;  MacGregor 
V.  Pierce,  17  S.  D.  51,  96  N.  W.  281;  Mc- 
Donald V.  Beatty,  10  N.  D.  611,  88  N.  W. 
281;  Hervey  v.  Krost,  116  Ind.  268,  19  N. 
£.  125;  Carver  v.  Howard,  92  Ind.  173. 
In  McDonald  ▼.  Beatty  this  court  said: 
"Concededly  the  plaintiff  paid  to  the  holder 
and  owner  of  the  sheriff's  certificates  the 
amount  required,  to  make  redemption,  and 
such  payments  were  made  for  that  purpose. 
It  might  be  conceded  that  the  owners  of  the 
sheriff's  certificates  could  have  successfully 
challenged  plaintiff's  right  to  redeem  on  the 
ground  now  urged;  but  they  did  not  see  fit 
to  do  so.  On  the  contrary,  they  accepted 
and  retained  the  redemption  money,  and  by 
so  doing  waived  any  question  as  to  his 
right  to  redeem  which  may  have  existed, 
and  thereby  validated  the  redemption,  and 
clothed  plaintiff  with  their  statutory  right 
under  the  sheriff's  certificate.  That  such 
effect  follows  the  retention  of  redemption 
money  is  well  settled,  and  in  cases  where  the 
persons  redeeming  did  not  possess  the  strict 
statutory  right  of  redemption.  ...  It  is 
also  well  settled  that  the  holder  of  the 
sheriff's  certificate  and  the  person  redeeming 
are  the  only  persons  concerned  in. the  regu- 
larity of  the  redemption.  The  owner  of  the 
certificate  may  deal  with  it  as  he  sees  fit. 
He  may  sell  and  assign  it ;  or  he  may  •  re- 
tain it,  and  insist  that  anyone  who  wishes 
to  secure  his  right  thereunder  by  redemp- 
tion shall  do  so  only  by  strictly  comply- 
ing with  the  statute;  or  'he  may  waive  his 
right  to  require  exact  and  formal  observ- 
ance of  the  statutory  mode,  and  his  accept- 
ance of  the  redemption  money  will  l)e  such 
a  waiver.'  Carver  v.  Howard,  supra.  In 
this  case  it  makes  no  difference  to  the  de- 
fendant whether  the  rights  evidenced  by 
the  sheriff's  certificates  were  owned  by  the 
original  purchasers  or  by  the  plaintiff,  Mc- 
Donald. He  could  redeem  from  the  plain- 
33 
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tiff,  as  well  as  from  the  original  purcbas- 
erSj  and  it  did  not  add  anything  to  the 
amount  required  to  free  his  premises  *from 
the  lien^  and,  by  failing  to  redeem,  his 
rights  in  the  real  estate  were  lost."  In  3 
Freeman  on  Executions,  3d  ed.  §  317,  Mr. 
Freeman  says:  "If  a  redemption  made  by  a 
disqualified  person  is  acquiesced  in  by  the 
purchaser  or  other  person  from  whom  the 
redemption  is  made,  it  will  estop  such  per- 
son, after  he  has  received  the  redemption 
money,  from  denying  the  validity  of  the  re- 
demption." Numerous  other  authorities, 
which  it  is  not  necessary  to  cite,  hold  that 
the  party  who  receives  and  retains  the 
money  from  one  not  entitled  to  redeem  is 
estopped  from  questioning  the  validity  of 
the  redemption. 

These  casea^  it  will  be  observed,  take  into 
consideration  only  the  rights  of  the  two 
parties  dealing  together;  that  is,  the  party 
who  holds  the  certificate  of  sale  and  the 
unqualified  redemptioner  whose  money  is 
accepted.  More  than  that  question,  how- 
ever, is  involved  in  this  case,  because  it 
may  be  assumed  that,  whatever  the  relations 
of  the  two  parties  themselves  or  their  sta- 
tus as  to  each  other  may  be,  the  imqualified 
redemptioner  is  not  a  redemptioner,  and 
not  to  be  treated  as  one  by,  and  does  not 
assume  any  of  the  obligations  of  a  redemp- 
tioner to,  subsequent  lien  holders  who  might 
otherwise  be  entitled  to  redeem.  The  re- 
spondent contends  that  this  redemption  by 
Sannan  gave  him  and  his  assigns  the  rights 
of  a  successor  in  interest  to  the  mortgagor, 
freed  from  the  obligations  of  a  redemption- 
er, and  that  the  statute  allowing  sixty 
days  in  which  a  redemptioner  may  redeem 
from  a  prior  redemptioner  does  not  apply; 
but  we  are  of  the  opinion  that  it  does 
apply,  and  that  as  Sannan  voluntarily 
placed  himself  in  a  position  where  he  be- 
came a  redemptioner,  as  between  himself 
and  Williams,  as  is  held  in  McDonald  v. 
Beatty,  supra,  then  he  must  be  considered  a 
redemptioner  for  all  purposes.  This  is  im- 
plied in  the  decision  above  quoted,  and  we 
hold  that  a  holder  of  a  mortgage  superior 
to  the  one  foreclosed,  assuming  to  be  a 
redemptioner,  and  who,  in  the  method  pre- 
scribed by  statute,  tenders  the  amount  nec- 
essary to  redeem,  becomes  by  the  issuance 
to  him  of  a  certificate  of  redemption,  and 
the  acceptance  and  retention  by  the  holder 
of  the  certificate  of  sale  of  the  money  ten- 
dered, as  between  himself  and  the  party 
who  parts  with  such  certificate,  a  redemp- 
tioner, and  that,  thus  acquiring  the  rights 
of  a  redemptioner,  he  in  equity  assumes 
the  obligations  and  liabilities  of  a  redemp- 
tioner. Hence  he  must  permit  a  lawful 
redemptioner  to  redeem  from  him  within 
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the  sixty  days  which  the  statute  gives  a 
subsequent  lien  holder  by  judgment  or  mort- 
gage for  such  purpose.  It  necessarily  fol- 
lows that  Sannan  became  a  redemptioner 
under  the  circumstances  and  facts  of  this 
case,  and  that  a  qualified  redemptioner  hold- 
ing a  lien  subsequent  to  his  could  redeem 
from  him  within  sixty  days  after  his  re- 
demption. 'We  are  satisfied  that  this  is  in 
accordance  with  sound  principles  of  equi- 

ty. 

Respondent's  counsel  quotes  at  some 
length  from  White  v.  Costigan,  134  Cal.  33, 
66  Pac.  78,  where  it  was  held  that  one  im- 
qualified to  redeem,  but  whose  money  was 
accepted  and  retained,  became  an  equitable 
assignee  of  the  interest  of  the  party  from 
whom  he  redeemed,  and  entitled  to  have 
his  equitable  right  perfected.  We  see  noth- 
ing in  that  case  in  conflict  with  our  the- 
ory on  this  point.  A  certificate  of  re- 
demption is  only  an  assignment  of  the  rights 
of  a  prior  holder  under  the  sale.  It  is  a 
statutory  assignment,  and  we  simply  go  a 
step  further  than  it  was  necessary  for  the 
court  to  go  in  the  California  case,  by  hold- 
ing that,  having  assumed  the  attitude  of, 
and  obtained  the  benefits  accruing  to,  a  re- 
demptioner, which  he  was  not  entitled  to, 
Sannan  must  also  assume  the  obligations  of 
a  redemptioner,  precisely  the  same  as 
though  he  had  been  entitled  to  enforce  a  re- 
demption, and  that  he  cannot  now  change 
his  attitude  to  the  prejudice  of  other  re- 
demptioner s.  Ohio  &  M.  R.  Co.  V.  Mc- 
Carthy, 96  U.  S.  258,.  24  L.  ed.  693 ;  Daniels 
V.  Tearney,  102  U.  S.  415,  26  L.  ed.  187; 
Power  V.  Larabee,  3  N.  D.  510,  44  Am.  St. 
Rep.  577,  57  N.  W.  789;  Davis  v.  Wakclee, 
156  U.  S.  680,  39  L.  ed.  578,  15  Sup.  Ct. 
Rep.  655. 

2.  The  next  point  in  logical  order  is  made 
by  the  respondent.  It  is  to  the  effect  that 
Secumgard  has  no  rights  in  the  premises,  be- 
cause the  payment  made  to  the  sheriff  in 
his  effort  to  redeem  from  Sannan  was  not 
in  money,  but  in  the  form  of  a  bank  check 
issued  by  a  solvent  and  reputable  bank. 
Objection  was  made  on  other  grounds,  but 
no  objection  was  made  as  to  the  form  of 
payment.  We  find  some  very  early  cases 
to  support  this  doctrine,  but  the  decisions 
in  such  cases  were  made  when  a  very  small 
part  of  the  business  of  the  country  was  con- 
ducted by  means  of  checks  and  drafts;  in 
these  days,  when  the  commercial  transac- 
tions of  the  country  are  almost  universally 
carried  on  by  means  of  bank  checks  and 
drafts,  we  feel  that  a  business  custom  so 
universal  should  be  recognized,  and  that 
payment  by  check  issued  by  a  reputable 
and  solvent  bank  should  constitute  pay-" 
ment,      unless      seasonable      objection      is 
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made  to  its  receipt  and  the  reason  specific- 
ally given,  so  as  to  give  the  person  tender- 
ing the  check  an  opportunity  to  procure 
and  tender  legal  tender  currency,  if  avail- 
able. This  is  in  accordance  witli  the  weight 
of  modern  authority.  Jessup  v.  Carey,  61 
Ind.  684 ;  Boyd  v.  Olvey,  82  Ind.  294 ;  Koeh- 
ler  V.  Buhl,  94  Mich.  496,  64  N.  W.  357; 
Lathrop  v.  O'Brien,  57  Minn.  175,  58  N. 
W.  987;  McGrath  v.  Gegner,  77  Md.  331, 
39  Am.  St.  Rep.  415,  26  Atl.  602;  Moyna- 
han  V.  Moore,  9  Mich.  9,  77  Am.  Dec.  468; 
Ball  V.  Stanley,  5  Yerg.  399,  26  Am.  Dec. 
263;  28  Am.  &  £ng.  Enc.  Law,  p.  26. 

3.  The  sheriff  having  at  first  accepted 
the  check  and  issued  his  certificate  of  re- 
demption to  Serumgard,  the  question  arises 
whether  he  could,  by  so  doing,  bind  San- 
nan,  and  make  the  certificate  of  redemp- 
tion valid  as  against  the  protest  and  objec- 
tion of  the  person  entitled  to  receive  the 
money.  In  this  class  of  proceedings  tlie 
person  making  the  sale  may  be  the  sheriff 
or  any  other  person  properly  designated 
for  that  purpose,  and  under  our  statute  the 
person  making  the  sale  may  issue  the  cer- 
tificate of  sale,  as  well  as  the  certificate  of 
redemption,  and  such  sheriff  or  other  per- 
son who  conducts  the  sale  on  foreclosure 
by  advertisement  is  the  agent  of  the  pur- 
chaser or  holder  of  the  certificate  to  re- 
ceive the  redemption  money;  but  this  does 
not  make  him  an  agent  for  all  purposes,  or 
for  the  purpose  of  binding  the  principal  on 
an  illegal  redemption,  if  his  principal 
promptly  repudiates  the  action  of  the  sher- 
iff or  other  person.  In  the  very  nature  of 
things  it  should  not  make  him  an  agent 
for  such  purpose.  He  is  a  statutory  agent, 
and  possesses  only  a  limited  authority  on 
behalf  of  his  principal.  The  distance  be- 
tween them  may  be  so  great  as  to  preclude 
speedy  communication,  and  necessitate  de- 
lay between  the  time  of  the  attempted  re- 
demption and  the  receipt  of  information 
concerning  the  same  by  the  holder  of  the 
certificate.  For  this  and  many  other  rea- 
sons, to  hold  the  sheriff's  acts  binding  on 
his  principal  in  this  respect  might  often 
work  great  injustice.  We  are  of  the  opin- 
ion that  he  is  not  such  an  agent  as  to  bind 
his  principal  to  accept  a  check  instead  of 
money,  from  one  qualified  to  redeem,  or  to 
retain  the  money  received  by  such  agent 
from  one  not  a  lawful  red empti oner,  if  the 
principal  makes  a  seasonable  objection  to 
the  form  of  payment  or  refuses  forthwith 
to  recognize  the  party  making  the  tender 
as  entitled  to  redeem,  when  he  is  not  made 
a  redemptioner  by  statute.  Bennett  v.  Wil- 
son, 122  Cal.  509,  68  Am.  St.  Rep.  61,  65 
Pac.  390. 

4.  Having  concluded  that  a  qualified  re- 
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demptioner,  whose  lien  was  subsequent  to 
that  of  San  nan,  had  sixty  days  after  his 
redemption  in  which  to  redeem  from  him, 
and  that  the  payment  by  bank  check  was 
good,  because  not  objected  to  for  the  reason 
that  it  was  a  check  instead  of  legd.1  tender 
currency,  it  becomes  necessary  to  consider 
w^hether,  under  the  statute,  the  defendant, 
Serumgard,  himself,  was  entitled  to  redeem. 
He  had  become  the  owner  and  holder  of  the 
seventh    mortgage.     The    foreclosure    sale 
which  we  are  considering  occurred  on  the 
26th  day  of  March,   1904.     The   owner   or 
his  successor  in  interest  had  until  the  26th 
day   of   March,   1906,   to   redeem.     Sannan 
redeemed  from  this  sale  as  a  redemptioner 
on  the   25th   day  of  April,   1906,  and  the 
holder  of  any   lien  by  judgment  or  mort- 
gage on   the   property   sold,   subsequent  to 
the  mortgage  on  which  the  sale  occurred, 
therefore,  had  until  June  24,  1906,  in  which 
to  redeem.     Serumgard  contends  that  he  is 
a  redemptioner,  because  he   says  he  holds 
a  lien  by  mortgage  upon  the  property  sold 
subsequent  to  the  one  foreclosed.     In  con- 
sidering this  question,  it  is  necessary  to  de- 
termine  what    right   or    property    in    real 
estate    may    be    the    subject    of    mortgage, 
whether  appellant's  mortgage  is  upon  prop- 
erty which  may  be  mortgaged,  and,  if  so, 
whether  he  is  given  by  the  statute  the  right 
of  a  redemptioner.     In  this  state  a  mort- 
gage is  not  a  conveyance  of  title,  but  is 
simply  evidence  of  a  lien.    It  is  defined  by 
§  6149,  Rev.  Codes  1905,  as  a  contract  by 
which    specified    property    is    hypothecated 
for  the  performance  of  an  act,  without  the 
necessity  of  a  change  of  possession.     Sec- 
tion   6164    provides    that    any   interest    in 
property  which  is  capable  of  being  trans- 
ferred may  be  mortgaged,  and  §  6162  that 
a  mortgage  is  a  lien  upon  everything  that 
would  pass  by  a  grant  of  the  property,  and 
upon    nothing    more.      Section    4946,    Rev. 
Codes  1905,  defines  a  transfer  as  an  act  of 
the   parties  or  of   the   law,   by  which   the 
title  to  property  is  conveyed  from  one  living 
person  to  another,  and  §  4947  permits  prop- 
erty of  any  kind  to  be  transferred,  except  as 
otherwise   provided   by   the   two   following 
sections,  which  sections  are  in  no  way  ma- 
terial to  this  case.     Section  4966  provides 
that  a  transfer  vests  in  the  transferee  all 
the   actual   title  to   the  things  transferred 
which  the  transferrer  then  has,  imless  a  dif- 
ferent  intention   is   expressed   or   is  neces- 
sarily implied.     A  transfer,  as  applied  to 
real  estate,  is  termed  a  "grant." 

According  to  the  authorities,  the  power 
to  mortgage  and  the  right  to  sell  are  gov- 
erned by  the  same  principles,  as  likewise  are 
the  rights  to  redeem  from  execution  sale 
and    from    the   foreclosure   of    a  mortgage. 
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While  there  are  few  statutes  on  these  sub- 
jects  identical  with  ours,   yet  these   ques- 
tions are  largely  governed  by  certain  gen- 
eral principles  of  substantially  uniform  ap- 
plication in  those  states  where  a  mortgage 
is  held  only  to  be  a  lien;  and  authorities 
supporting  this  construction  of  the  provi- 
sions of  the  statutes  cited  above  are  not 
lacking.     In   Fish  ▼.   Fowlie,   58   CaL  373, 
it  is  held  that  the  holder  of  the  legal  title 
to  real  estate  can  mortgage  it.     Such  is 
the   express    provision   of   our    Code,   Rev. 
Codes  1005,  §  6154.     In  Curtis  v.  Millard, 
14' Iowa,  128,  81  Am.  Dec.  460,  it  is  held 
that,   prior   to   the   sheriff's   deed,   land   is 
subject  to  sale  under  execution  or  to  con- 
veyance by  deed,  and  that  a  judgment  ren- 
dered after  execution  sale,  and  before  the 
expiration  of  the  time  for  redemption,  at- 
taches as  a   lien  on  the   debtor's  interest. 
In  Bridgeport  v.  Blinn,  43  Conn.  274,  the 
supreme  court  of  that  state  held  that  the 
mortgagor,  during  the   period  allowed  for 
redemption,    had   a   right   which    he   could 
alienate,  and  one  which  his  creditor  could 
attach.      In    Atwater    v.    Manchester    Sav. 
Bank,  45  Minn.  345,  12  L.R.A.  741,  48  N. 
W.  187,  rt  is  held  that  an  attachment  lev- 
ied on  the  last  day  for  redemption  consti- 
tutes a  lien,  and  the  attaching  creditor  a 
redemptioner.      Freeman,    in    his   work   on 
Executions,  at  §  182,  states  the  rule  to  be 
that,   pending   the  expiration   of   the  time 
for  redemption,  while  the  debtor  has  posses- 
sion of  the  property,  he  has  a  beneficial 
as  well  as  a  legal  estate  therein,  which  is 
subject   to    his   voluntary  disposition,    and 
that  a  preponderance  of  authorities  now  af- 
firm that  such  an  estate  is  susceptible  of 
levy  and  sale  under  execution  against  him; 
and  at  §  173,  says  the  legal  title  may  al- 
ways be  bound  to  the  extent  of  the  bene- 
ficial interest  covered  by  it.     In  Kaston  v. 
Storey,  47  Or.  150,  114  Am.  St.  Rep.  912, 
80  Pac.  217,  the  question  was  whether   a 
judgment  obtained  during  the  period  of  re- 
demption could  form  a  basis  for  a  sale  as 
against    the    successor    in    interest   of    the 
mortgagee  under  a  prior  sale,  and  the  court 
says:    "The  legal  title  remains  in  the  mort- 
gagor or  his  successor  in  interest  until  a 
sale  under  a  foreclosure  decree  has  ripened 
into  a  title  by  the  execution  and  delivery 
to  the  purchaser  of  a  sheriff's  deed.    .    .    . 
Therefore,  at  the  time  [of  the  second  judg- 
ment]    .     .     .    the  legal  title  to  the  prop- 
erty was  in  Lundin,  subject  to  the  inchoate 
right  of  the   purchaser   at  the   foreclosure 
sale,  and  the  judgment  became  a   lien  on 
such  property,  subject  to  be  defeated  only 
by  the  consummation  of  such   sale  by  the 
execution  and  delivery  of  a  sberiflf's  deed." 
Robinson  v.  Thornton,  102  Cal.  676,  34  Pac. 
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120,  relied  upon  as  an  authority  in  favor 
of  the  respondent  in  this  case,  recognizes 
throughout  that  a  creditor  attaching  land 
during  the  period  of  redemption  obtains  a 
valid  lien  upon  it.  It  is  plain  that  during 
the  time  allowed  by  law  for  redemption, 
the  debtor  possesses  such  an  interest  in  the 
real  property  sold  as  will  support  a  mort- 
gage thereon. 

We  feel  that  we  might  rest  the  right  to 
redeem  on  the  right  to  mortgage,  as,  after 
a  very  careful  consideration  of  all  the  au- 
thorities to  which  our  attention  has  been 
called,   and  many  others,  we  are   satisfied 
that  the  right  to  redeem  is  coincident  with 
the  right  or  power  to  mortgage,  when  by 
the  terms  of  the  statute  subsequent  mort- 
gagees are  included  among  redemptioners; 
and  that  no  technical  or  strained  construc- 
tion should  be  given  the  terms  of  the  stat- 
ute, which  may  prevent  the  exercise  of  the 
right.     This  is  evidenced  by  the  object  and 
policy  of  the  law  in  providing  for  redemp- 
tion  by  holders   of   liens   by  m6rtgage   or 
judgment.     The  redemption  statute   is  re- 
medial in  its  nature  and  purpose,   and   is 
intended  not  only  for  the  benefit  of  cred- 
itors holding  liens,  but  more  particularly 
for  the  purpose  of  making  the  property  of 
the  debtor  pay  as  many  of  his  debts  as  it 
can   be   made   to   pay,   and   to   prevent   its 
sacrifice,   and   it   should   he   liberally    con- 
strued.   In  the  case  at  bar  the  mortgage  gf 
the  appellant  is  $1,500,  the  amount  neces- 
sary to  redeem  when  he  attempted  to  make 
redemption  was  $3,187.50,  and  the  property 
is  alleged   to  be  worth  $10,000.     Concern- 
ing facts  similar  to  these,  and  the  policy 
of  the  law  in  such  cases,  the  remarks  of 
Judge  Pardee  in  Bridgeport  v.  Blinn,  supra, 
are  quite  appropriate.     He  says:  "The  law 
intends   to   apply   the   property  of  debtors 
to  the  payment  of  their  debts.    Burns  owes 
Blinn  about  $400,  and  has  secured  payment 
of  the  debt  by  the  mortgage  of  land  worth 
$1,500.    He  owes  the  petitioner  about  $250. 
This  land,  upon  every  equitable  principle, 
should   be   disposed  of  so  as  to  pay   both 
debts;  and  this  can  be  done  without  violence 
to  Bliun's  rights.    He  allowed  Burns  to  be- 
come his  .debtor.    He  took  the  mortgage  by 
way  of  security  for  his  claim.     All  that  he 
is    entitled    to    is    payment.      The    decree 
passed  in  his  favor  reserved  to  Burns  the 
right  to  pay  and  redeem.     If  the  mortgage 
performs   its   office,   first   in   securing,   and 
lastly  in  paying,  the  debt,  Blinn  can  ask 
for    no    more.      After    payment,    the    land 
should  go  back  to  the  mortgagor  or  to  his 
repre-entative,  or  to  his  creditors.    The  ten- 
der   by    the    petitioner   prevented   the    title 
from  becoming  absolute  in  Blinn,  prevented 
him    from   obtaining   the   inequitable   right 
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to  retain,  as  against  other  creditors  of 
Burns,  land  worth  $1,500  for  a  debt  amount- 
ing to  less  than  $5^)0."  See  also  Williams 
7.  Lash,  8  Minn.  496,  Gil.  441;  Van  Rens- 
selaer V.  Albany,  1  Cow.  501;  and  Atwater 
V.  Manchester  Say.  Bank,  supra. 

But  in  view  of  the  fact  that  this  case  has 
been  twice  exhaustively  argued,  and  that  on 
this  feature  we  have  arrived  at  a  conclusion 
opposed  to  that  entertained  after  the  first 
argument,  as  well  as  the  great  importance 
of  the  rule  to  be  established  as  affecting 
titles,  we  deem  it  advisable  to  give  our 
reasons  somewhat  more  at  length.  Every 
person  having  an  interest  in  property  sub- 
ject to  a  lien  has  a  right  to  redeem  it  from 
the  lien  at  any  time  after  the  claim  is  due, 
and  before  his  right  of  redemption  is  fore- 
closed. Rev.  Codes  1906,  §  6141.  Section 
7464  provides  that,  upon  a  sale  of  real  prop- 
erty by  virtue  of  a  power  of  sale  contained 
in  a  mortgage,  the  officer  making  it  shall 
give  the  purchaser  a  certificate  containing 
a  description  of  the  real  property,  the  price 
bid,  the  price  paid,  the  costs  and  fees,  and 
that  it  shall  have  the  same  validity  and  ef- 
fect as  the  certificate  of  sale  in  like  man- 
ner furnished  upon  sale  of  real  property 
upon  execution.  Section  7137,  being  the  cor- 
responding section  luider  executions,  pro- 
vides that  such  certificate  shall  be  taken 
and  deemed  evidence  of  the  facts  therein 
recited  and  contained,  and  also  that,  upon  a 
sale  of  real  property,  the  purchaser  is  sub- 
stituted to  and  acquires  all  the* right,  title, 
and  claim  of  the  judgment  debtor  thereto, 
and  that,  in  cases  like  the  one  at  bar,  the 
real  property  is  subject  to  redemption.  It 
is  strenuously  argued  by  the  respondent 
that  this  last-mentioned  provision  applies 
in  the  case  of  foreclosure  by  advertisement. 
If  this  is  correct,  it  can  only  be  so  by  rea- 
son of  the  reference  made  in  §  7464  to  the 
validity  and  effect  of  the  certificate;  but 
we  are  of  the  opinion  that  that  reference  is 
limited  to  the  validity  and  effect  of  the  cer- 
tificate only,  and  does  not  refer  to  the  ef- 
fect of  the  sale.  The  provision  mentioned 
in  §  7137  relates  to  the  effect  of  the  sale, 
and  not  to  the  effect  of  the  certificate  of 
sale.  The  certificate  of  sale  is  only  evidence 
of  what  transpired  for  the  purposes  of  rec- 
ord, notice,  and  to  protect  purchasers 
against  intervening  claims,  and  as  showing 
who  is  entitled  to  a  deed;  and  it,  of  itself, 
conveys  no  title.  It  is  said  in  Smith  v. 
Colvin,  17  Barb.  167,  that  it  "only  operates 
as  a  lien  by  way  of  action  to  protect  the 
purch|iser  against  intervening  claims,  ex- 
cept the  right  of  redemption.  .  .  .  This 
mode  of  transferring  title  to  real  estate  is 
in  derogation  of  law,  which  requires  the 
owner's  consent,  and  the  statute  should, 
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I  therefore,  be  construed  strictly,  or,  in  other 
words,  title  should  not  be  regarded  as  de- 
vested or  transferred  by  the  sale  alone,  un- 
less such  is  the  plain  import  of  the  stat- 
ute.*' See  also  Foorman  v.  Wallace,  75 
Cal.  562,  17  Pac.  680;  Lightcap  v.  Bradley, 
186  111.  510,  58  N.  E.  227. 

First,  the  question  arises  as  to  what  is 
meant  by  the  sale, — ^whether  the  word 
"sale"  is  used  in  this  connection  to  refer 
simply  to  the  act  of  knocking  down  the 
property  to  the  highest  bidder  at  auction, 
or  whether  it  means  the  proceeding  which 
commences  at  that  time  and  terminates  on 
the  execution  of  the  deed  at  the  expiration 
of  the  period  allowed  by  law  for  redemp- 
tion. Some  provisions  in  the  statute  re- 
garding executions  and  foreclosures  unques- 
tionably, in  referring  to  the  sale,  mean 
simply  the  act  of  receiving  and'  accepting 
a  bid;  but  in  the  connection  in  which  it  is 
used  in  relation  to  the  title  conveyed  by 
foreclosure  by  advertisement,  we  have  con- 
cluded that  it  must  be  taken  in  the  broader 
sense,  and  as  applying  to  the  whole  pro- 
ceeding from  the  auction  to  the  deed, — tliat 
the  sale  referred  to  means  the  foreclosure 
of  the  right  of  redemption  by  sale  and  deed. 
•This  is  made  clear  by  §  7467,.  wherein  the 
officer  or  other  person  making  the  sale  is 
required,  if  the  premises  are  not  redeemed, 
to  complete  such  sale  by  executing  a  deed 
of  the  premises  so  sold,  and  it  is  provided 
that  such  deed  shall  have  the  same  force 
and  effect  as  if  it  had  been  executed  pursu- 
ant to  a  sale  under  foreclosure  of  the  mort- 
gage by  action.  Section  7483  makes  the 
deed  on  foreclosure  by  action  vest  in  the 
grantee  all  the  right,  title,  and  interest  of 
the  mortgagor  in  and  to  the  property  sold 
at  the  time  the  mortgage  wa?  executed,  or 
which  was  subsequently  acquired  by  him, 
etc.  The  provision  that  the  deed  shall  vest 
all  the  right,  title,  and  interest  of  the  mort- 
gagor in  and  to  the  property  sold,  is  an 
idle  and  meaningless  provision,  if,  as  con- 
tended by  the  respondent,  all  such  title 
vested  at  the  time  the  purchase  occurred. 
In  Daniels  v.  Smith,  4  Minn.  172,  Gil.  117, 
it  is  said  "It  is  perhaps  not  strictly  cor- 
rect to  say  that  the  purchaser  takes  the 
title,  inasmuch  as  the  sale  is  not  complete 
until  the  expiration  of  the  time  allowed  for 
redemption,  and  a  deed  has  been  executed 
as  provided  by  statute.  ...  Strictly 
speaking,  no  title  passes  by  the  sale  it- 
self. The  sale,  payment  of  the  amount  bid, 
and  giving  of  the  certificate  provided  for  by 
statute,  has  about  the  same  effect  as  an  es- 
crow, which  is  a  deed  executed  and  deliv- 
ered to  some  third  person  to  keep  until 
some  act  is  done  or  condition  performed, 
and  then  is  to  be  delivered  to  the  grantee 
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and  to  become  of  full  effect.  .  .  .  But 
until  this  second  delivery,  the  title  to  the 
premises  remains  in  the  grantor."  And  in 
Donnelly  v.  Simonton,  7  Minn.  167,  Gil.  110, 
the  court  of  that  state  says  further  on  this 
subject:  ''I  think  it  is  true,  as  claimed  by 
respondent,  that  upon  the  sale  of  mortgaged 
premises  by  advertisement,  the  legal  title 
vests  in  the  purchaser,  and  he  becomes  the 
owner  of  the  land.  The  principal  difficulty 
in  the  matter  is  to  determine  what  con- 
stitutes a  sale,  or  when  the  sale  becomes 
an  act  fully  completed.  Is  it  when  the 
sheriff  or  other  proper  person  offers  the 
premises  at  public  auction,  and  knocks  them 
down  to  the  highest  bidder?  Or  not  until 
the  time  for  redemption  expires,  and  the 
purchaser  obtains  his  deed  in  pursuance  of 
the  provisions  of  the  statute?  It  is  some- 
what difficult  to  determine  from  the  lan- 
guage of  the  statute  .  .  .  what  the  in- 
tention of  the  legislature  was  in  this  re- 
gard, since  sometimes  the  one  and  some- 
times the  other  are  spoken  of  as  the  sale. 
From  a  careful  examination  of  the  whole 
chapter,  however,  and  subsequent  enact- 
ments, it  becomes,  I  think,  apparent  that  the 
intention  was  not  to  vest  the  title  (cer- 
tainly not  the  absolute  title)  in  the  pur- 
chaser until  the  expiration  of  the  time  for 
redemption.  Section  12,  chap.  75,  Comp. 
Stat,  above  cited,  provides  for  the  comple- 
tion of  the  sale  by  the  execution  of  a  deed 
after  the  expiration  of  the  time  for  redemp- 
tion. ...  By  our  statute  a  mortgage  of 
real  property  is  not  to  be  deemed  a  convey- 
ance, so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  of  the  real 
property  without  a  foreclosure."  And  in 
Standish  v.  Vosberg,  27  Minn.  175,  6  N. 
W.  489,  it  is  held  that  a  foreclosure  is  not 
complete,  so  as  to  operate  as  a  sale,  until 
the  time  allowed  by  statute  for  redemption 
has  expired;  that  till  then  the  title  does 
not  pass.  See  also  Morton  v.  Maffitt,  14 
Minn.  289,  Gil.  216,  100  Am.  Dec.  222.  In 
Smith  V.  Colvin,  supra,  the  New  York  court 
says  "the  sale  is  not  consummated  until 
conveyance  by  the  sheriff;  and  in  Curtis 
V.  Millard,  14  Iowa,  128,  81  Am.  Dec.  460,  it 
is  held  that  there  is  no  sale  in  a  legal 
sense  under  a  judgment  or  decree  until  the 
title  passes,  and  till  that  time  the  purchas- 
er has  a  mere  inchoate  and  indefeasible 
right  to  conveyance  of  the  legal  title."  And 
in  National  Bank  v.  Union  Ins.  Co.  88  Cal. 
497,  22  Am.  St.  Rep.  324,  26  Pac.  509,  the 
supreme  court  of  California  holds  that  the 
foreclosure  of  a  mortgage  embraces  the  sale 
of  the  property  and  the  execution  of  the 
sheriff's  deed,  as  well  as  the  decree  of  the 
court  ordering  sale,  and  that  a  mortgage 
cannot  be  said  to  be  foreclosed,  even  in  the 
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sense  of  the  California  Code,  until  tho  imrt- 
gagor's  right  of  redemption  is  cut  of,  aiiii 
that  where  the  time  f  onp  redemption  Lad  n  t 
elapsed,  and  no  deed  had  been  made  to  the 
purchaser,  there  has  been  no  foreclosure  cf 
the  mortgage,  and  that,  unless  the  rigbt 
of  redemption  has  been  extinguished,  there 
is  no  payment  pro  tan  to  by  the  mortgagor 
in  the  sale;  that,  where  no  deed  is  p&&^el, 
the  foreclosure  is  incomplete,  and  so  pay- 
ment has  been  made.  To  the  same  effect 
by  the  same  court,  see  Goldtree  v.  McAli^ier, 
86  Cal.  93,  24  Pac.  801.  See  also  Puffer  t. 
Chirk,  7  Allen,  80. 

In  this  connection   it  is  strenuously  ar- 
gued by  the  respondent  that  all  the  title 
of  the  mortgagor  passed  at  the  time  of  iL^ 
auction,  except  the  bare,  naked,  legal  tit'.«, 
and  it  relies  upon  the  case  of  Pollard  t. 
Harlow,   138  Cal.  390,  71   Pac  454,  as  aw 
authority  sustaining  such  position,  and  tiut 
therefore  the  mortgage  held  by  appellant  did 
not  constitute  a  lien  upon  the  property  sold 
under   the   proceedings   through   which  re 
spondent  claims.    But  the  Pollard  Case  eac- 
not  be  construed  as  an  authority  on  tiut 
point,  when  carefully  analyzed.     The  facta 
are  entirely  different.     Foreclosure  proceed- 
ings had  taken  place  on  two  mortgages  by 
action,  and  the  holder  of  the  certificate  un- 
der, the  second  mortgage  sought  to  redeem 
from  the  holder  of  the  certificate  under  tbe 
prior  mortgage.     The    Code   of  California, 
like  that  of  this  8tat«,  provides  that  fi^m 
such  foreclosure,  redemption  .may  be  ir.a'ie 
by  the  mortgagor  or  his  successor  in  inter- 
est, or  by  a  creditor  having  a  lien  by  judg- 
ment or  by  mortgage  on  the  property  so'id. 
etc.     It  was  contended  that  tlie  holder  of 
the  second  certificate  was  not  entitled  to  re- 
deem, either  as  a  redemptioner  or  as  a  suc- 
cessor in  interest.     The  court  held  that  r^ 
was  not  entitled  to  redeem  as  a  redempti< 'it- 
er,  because    her   judgment   foreclosing  tl 
second  mortgage  was  satisfied  by  the  sa 
to  her  under  that  mortgage,  and  that  tb 
lien  of  the  judgment  had  ceased  to  e\i 
and  that  this  fact  left  her  with  neither 
lien  by  judgment  nor  mortga^,  and  the 
fore  placed  her  outside  the  statutory  detini 
tion  of  a  redemptioner.    The  opinion  ^a5 
commissioner's   opinion,    and    discusses  tii' 
subject  of  the  interest  sold  at  the  sale  ud| 
der  the  judgment  foreclosing  the  first  mo 
gage.     The  argument  of  the  commissiope 
at  first  appears  to  sustain  the  theory  of  tb 
respondent  in  this  case,  yet  they  express! 
disclaim  passing  definitely  on  the  questioi 
as  to  what  title  passed  by  the  act  of  ^^ 
— t.  e.,  whether  it  was  legal  or  equitable, 
and  held  that,  whatever   it   might  be.  t 
holder  of  the  second  certificate  was  a  & 
cessor  in   interest   and  entitled   to  red 


1008. 


NORTH  DAKOTA  HORSE  &  C.  CO.  v.  SERUMGARD. 


619 


I 


as  such.  The  decision  hinges  upon  the  ex- 
tinction of  the  judgment  lien  hy  the  act 
of  sale.  No  such  principle  is  involved  in 
the  case  at  har.  The  Serumgard  mortgage 
had  not  been  foreclosed.  It  was  a  mortgage 
by  description  on  the  same  land  on  which 
foreclosure  proceedings  on  the  prior  mort- 
gage had  been  instituted,  and,  if  that  mort- 
gage constituted  a  lien  upon  the  premises, 
its  lien  hgid  not  been  extinguished,  as  in 
the  California  case,  by  any  act  of  sale.  If 
Serumgard  comes  within  the  definition  of 
a  redemptioner  by  holding  a  lien  by  mort- 
gage upon  the  property  sold,  then  he  is  en- 
titled to  redeem.  The  supreme  court  of 
California  considered  the  Pollard  Case  on 
petition  for  rehearing,  reported  in  138  Cal. 
394,  71  Pac.  648,  and  repudiated  the  argu- 
ment of  the  commissioners  in  the  first  opin- 
ion, but  concurred  in  the  conclusion  by  say- 
ing: ''It  is  enough  for  the  purposes  of  the 
decision  of  the  case  to  say  that  such  pur- 
chaser acquires  a  qualified  title,  which  is 
sufficient  to,  and  does,  carry  with  it  the 
right  to  redeem  from  another  sale."  Rob- 
inson V.  Thornton,  102  Cal.  675,  34  Pac. 
120,  is  also  cited;  but  while  there  are  sen- 
tences contained  in  the  opinion  which  tend 
to  support  respondent's  theory,  when  read 
in  the  light  of  the  facts  before  the  court 
and  of  the  many  other  decisions  of  the  su- 
preme court  of  California,  we  think  it  can- 
not properly  be  given  much  weight  as  an 
authority  in  the  case  at  bar.  The  most 
relevant  authority  cited  by  respondent  is 
Dickinson  v.  Kinney,  5  Minn.  409,  Gil.  332, 
where  the  supreme  court  of  that  state  held, 
through  Judge  Flandrau,  that  an  execution 
sale  carried  all  the  estate  that  the  debtor 
had  in  the  land,  subject  only  to  the  right 
of  redemptioners  to  purchase  it,  and  that, 
therefore,  the  purchaser  could  assign  his 
interest  by  deed  or  quitclaim  deed.  The 
latter  case,  taken  by  itself,  appears  to  sus- 
tain respondent's  contentions;  but  unfor- 
tunately the  supreme  court  of  that  state  has 
in  the  decisions  of  other  cases,  from  some 
of  which  we  have  quoted,  at  least  modified 
the  view  it  there  expressed. 

There  are,  however,  other  reasons  for  dis- 
affirming the  views  of  respondent.  It  relies 
upon  some  of  the  later  California  cases,  as 
above  noted,  to  support  its  theory.  In  those 
cases  the  reasoning  of  that  court  was  based 
upon  the  provisions  of  §  700  of  the  Code 
of  Civil  Procedure  of  that  state,  which  is 
identical  with  §  7137,  supra.  In  that  state 
foreclosures  are  made  by  action  only,  and 
the  sales  are  made  upon  execution,  and 
hence  the  provision  that,  upon  the  sale  of 
real  property,  the  purchaser  is  substituted 
to  and  acquires  all  the  right,  title,  interest, 
and  claim  of  the  judgment  debtor  thereto, 
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is  clearly  as  applicable  on  foreclosures  as  it 
is  to  sales  under  other  judgments  and  ex- 
ecutions; but,  as  we  have  seen,  §  7464  of 
our  Code  omits  all  reference  to  title  con- 
veyed. Without  considering  or  determin- 
ing what  the  effect  of  §  7137,  supra,  is  on 
those  sales  to  which  it  applies,  or  the  dis-  . 
tinction,  if  any,  which  it  effects  under  our 
Code  between  sales  under  execution  and 
those  under  a  power  of  sale  contained  in 
a  mortgage,  it  certainly  has  no  controlling 
force  in  determining  what  title  is  conveyed 
by  the  bare  act  of  sale  under  a  power.  Many 
of  the  California  cases  wherein  that  section 
has  been  in  question  may  readily  be  con- 
strued as  extending  its  meaning  to  the  sale 
when  completed  by  the  deed.  Most  of  the 
cases  from  that  state  which  we  shall  cito 
were  decided  on  facts  which  arose  before  the 
enactment  of  that  section  into  the  law  of 
that  state,  and  when  the  statute,  like  ours 
on  foreclosure  by  advertisement,  was  silent 
as  to  what  title  passed  before  the  time  for 
redemption  expired.  It  is  unnecessary  to 
analyze  all  the  California  cases,  or  trace 
the  reasons  for  the  apparent  changes  of  con- 
struction by  the  courts  of  that  state  re- 
lating to  the  title  retained  by  the  mort- 
gagor, and  that  passing  to  the  purchaser  at 
the  time  the  sale  occurs,  because,  as  we  have 
shown,  the  paragraph  relating  to  the  pur- 
chaser acquiring  all  the  right,  title,  and 
interest  of  the  debtor,  does  not  apply  to 
sales  under  a  power  contained  in  a  mort- 
gage. We,  however,  in  view  of  the  argu- 
ment, call  attention  to  the  doctrine  of  the 
earlier  California  cases,  which,  as  we  have 
shown,  are  the  only  cases  in  point.  Those 
decisions  have  often  been  misinterpreted, 
both  by  counsel  and  courts. 

One  early  leading  case  on  the  subject  is 
McM^illan  v.  Richards,  9  Cal.  365,  70  Am. 
Dec.  655,  wherein  Judge  Field,  speaking  on 
behalf  of  the  court,  and  upon  an  exhaustive 
discussion  of  the  subject  of  mortgages  un- 
der the  modern  theory,  and  the  rights  of  the 
different  disinterested  parties,  says:  "The 
settled  doctrine  of  equity  is  that  a  mortgage 
is  a  mere  security  for  a  debt,  and  passes 
only  a  chattel  interest;  that  the  debt  is 
the  principal,  and  the  land  the  incident; 
that  the  mortgage  constitutes  simply  a  lien 
or  encumbrance;  and  that  the  equity  of  re- 
demption is  the  real  and  beneficial  estate 
in  the  land,  which  may  be  sold  and  con- 
veyed by  the  mortgagor  in  any  of  the  ordi- 
nary modes  of  assurance,  subject  only  to 
the  lien  of  the  mortgagee.  .  .  .  Proceed- 
ings for  the  foreclosure  of  mortgages,  in 
the  sense  in  which  the  terms  are  used  in 
England  and  in  several  of  the  states,  by 
which  the  mortgagor,  after  default,  is 
called  upon  to  repay  the  loan  by  a  specified 
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day,  or  to  be  forever  barred  of  his  equity 
of  redemption,  are  unknown  to  our  law.  The 
owner  of  the  mortgage  in  this  state  can  in 
no  case  become  the  owner  of  the  mortgaged 
premises,  except  by  purchase  upon  sale  un- 
der judicial  decree  consummated  by  con- 
veyance. A  foreclosure  suit  by  our  law  re- 
sults only  in  the  legal  ascertainment  of  the 
amount  due,  and  a  decree  directing  the  sale 
of  the  premises  for  its  satisfaction.  .  .  . 
The  estate  of  the  mortgagor  and  of  the 
judgment  debtor  after  sale  stand  upon  the 
same  footing.  .  .  .  The  decisions  as  to 
the  estate  of  the  judgment  debtor  after  sale 
become,  therefore,  authorities  for  determin- 
ing the  estate  of  the  mortgagor  after  sale 
under  decree,  and  from  them  it  will  be  found 
that  the  estate  must  remain  in  the  mort- 
gagor until  a  consummation  of  the  sale  by 
conveyance,  as  it  does  in  the  judgment  debt- 
or, and  that  the  conveyance,  when  execut- 
ed, will  take  effect  in  the  one  case  from 
the  date  of  the  mortga^,  as  it  does  in  the 
other  from  the  time  the  lien  of  the  judg- 
ment attached.  .  .  .  There  is  no  differ- 
ence, so  far  as  the  liens  of  judgments  are 
concerned,  between  our  statute  and  that  of 
New  York.  Here  the  statute  requires  the 
lien  by  the  judgment  of  the  creditor  to  be 
subsequent  to  that  on  which  the  property 
is  sold.  There  the  statute  requires  the 
judgment  which  creates  the  lien  to  be  re- 
covered before  the  expiration  of  the  time  of 
the  redemption.  The  period  within  which 
the  judgment  creating  the  lien  must  be  re- 
covered is  not  limited  in  either  case  by 
the  sale.  In  Kent  v.  Laffan,  2  Cal.  505, 
the  judgment  under  which  a  redemption  was 
claimed  was  recovered  after  the  sale  of  the 
premises  under  the  decree  of  foreclosure. 
It  follows,  from  the  views  above 
expressed,  that  the  legal  title  of  the  prem- 
ises remained  in  Randall  after  the  sale  un- 
der the  decree  of  foreclosure,  and  that  the 
plaintiff  acquired  a  lien  by  his  judgments. 
.  .  .  The  title  remained  in  the  debtor  un- 
til conveyance  executed.  Until  then  the 
purchaHer  had  no  legal  estate  in  the  prem- 
ises, but  only  a  right  to  an  estate  which 
might  be  perfected  by  conveyance."  And 
this  is  followed  by  People  ex  rel.  Mulford 
V.  Mayhew,  20  Cal.  656,  in  which  the  court 
says:  "When  a  judgment  debtor  pays  to  the 
purchaser,  at  a  sale  under  an  execution  or 
an  order  of  sale,  a  sum  of  money  for  the 
purpose  of  effecting  redemption  of  the  land, 
what  can  that  which  he  pays  be  properly 
denominated?  Suppose,  first,  that  the  judg- 
ment creditor  is  the  purchaser,  that  the  sum 
bid  equals  the  amount  of  his  judgment,  and 
that  thereupon  the  execution  is  credited  by 
the  sheriff  with  the  amount  bid.  The  pur- 
chaser does  not  thereby  acquire  the  dc- 
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fendant's  title  to  the  land,  for  that  passes 
to  him  by  the  execution  and  delivery  of  the 
sheriff's  deed.  This  is  manifest  by  the  pro- 
visions of  §  232  of  the  practice  act  [Stat. 
1851,  chap.  5,  p.  88],  which  declares,  in  ef- 
fect, that  upon  a  redemption  being  made  by 
the  debtor,  the  sale  becomes  null  and  void, 
which  could  not  be  the  cas«  if  the  title  had 
passed,  and  by  the  fact  that  the  purchaser 
can  neither  take  nor  recover  the  possession 
of  the  land  previous  to  the  sheriff's  deed. 
His  judgment  is  not  satisfied  by  the  sale; 
for,  if  the  sale  should  for  any  reason  be  set 
aside,  the  judgment  remains  in  full  force, 
and  such  could  not  be  the  case  if  it  had 
been  satisfied.  The  purchaser,  prior  to  the 
execution  of  the  sheriff's  deed,,  holds  merely 
a  lien  upon  the  land,  differing  from  the  lien 
of  the  judgment  in  this:  that  it  is  more 
specific  and  may  continue  after  that  of  the 
judgment  has  expired,  and  that  the  lien  is 
much  nearer  a  complete  enforcement  than 
that  of  the  judgment;  the  single  act  of  the 
execution  and  delivery  of  the  sheriff's  deed 
being  required." 

This  was  likewise  followed  by  Page  v. 
Rogers,  31  Cal.  294,  which  has  been  cited 
many  times  by  the  California  courts  and  the 
courts  of  both  Dakotas.  In  some  cases  it 
has  been  cited  to  show  that  during  the 
period  allowed  for  redemption  the  debtor 
or  his  successor  in  interest  retains  only  the 
mere  dry,  naked,  legal  title;  but  a  careful 
perusal  of  the  opinion  discloses  that  this 
was  not  what  that  court  held,  and  that  the 
definition  so  used  in  the  opinion  in  that 
case  applies  to  the  title  of  the  debtor  or 
his  successor  in  interest  between  the  date 
of  the  expiration  of  the  time  allowed  for 
redemption  and  the  execution  and  deliv- 
ery of  the  sheriff's  deed,  and  does  not  apply 
to  the  period  between  the  sale  and  the  ex- 
piration of  the  time  for  redemption.  The 
coUrt  says:  "To  call  the  interest  of  the 
purchaser  at  a  sale  on  execution  before  the 
making  of  the  sheriff's  deed  a  lien  merely 
is  not  very  exact.  In  a  general  sense  it 
may  be  a  lien ;  but  it  is  more.  The  purchas- 
er obtains  an  inchoate  right,  which  may  be 
perfected  into  a  perfect  title  without  any 
further  act  than  the  execution  of  a  deed 
in  pursuance  of  a  sale  already  made.  .  .  . 
The  sale  is  simply  a  conditional  one,  which 
may  be  deifeated  by  the  payment  of  a  cer- 
tain sum  by  certain  designated  parties  with- 
in a  certain  limited  time.  If  not  paid  with- 
in the  time,  the  right  to  a  conveyance  be- 
comes absolute,  without  any  further  sale 
or  other  act  to  be  performed  by  anybody. 
The  purchaser  acquires  an  equitable  estate 
in  the  lands,  conditional,  it  is  true,  but 
which  may  become  absolute  by  simple  lap=e 
of    time    without    the    performance    of   the 
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only  condition  which  can  defeat  the  pur- 
chase. The  legal  title  remains  in  the  judg- 
ment debtor,  with  the  further  right  in  him 
and  his  creditors  having  subsequent  liens 
to  defeat  the  operation  of  a  sale  already 
made  during  a  period  of  six  months,  after 
which  the  equitable  estate  acquired  by  the 
purchaser  becomes  absolute  and  indefea- 
sible, and  the  mere  dry,  naked,  legal  title 
remains  in  the  judgment  debtor,  with  au- 
thority in  the  sheriff  to  devest  it  by  execut- 
ing a  deed  to  the  purchaser."  And  this 
construction  is  followed  in  Bennett  v.  Wil- 
son, 122  Cal.  509,  68  Am.  St.  Rep.  61,  55 
Pac.  390,  after  the  enactment  of  §  700  of 
the  Code  of  Civil  Procedure  of  that  state. 
See  also  Freeman,  Executions,  §§  193,  323; 
Horton  y.  Maffitt,  14  Minn.  289,  Gil.  216, 
100  Am.  Dec.  222;  Reynolds  v.  Harris,  14 
Cal.  667,  76  Am.  Dec.  459;  Swain  v.  Stock- 
ton Say.  &  L.  Soc.  78  Cal.  600,  12  Am.  St. 
Rep.  118,  21  Pac.  365;  Donnelly  v.  Simon- 
ton,  7  Minn.  167,  Gil.  110;  8  Current  Law, 
676;  Smith  v.  Colvin,  17  Barb.  157;  Foor- 
man  y.  Wallace,  75  Cal.  552,  17  Pac.  680. 

The  statute  of  Oregon  is  in  effect  like 
that  of  this  state,  and  in  the  well-consid- 
ered case  of  Flanders  v.  Aumack,  32  Or.  19, 
67  Am.  St.  Rep.  504,  51  Pac.  447,  the  court 
of  that  state  says:  "During  the  interim  be- 
tween the  sale  and  the  deed  the  rights  of 
the  parties  interested  are  measured  by  the 
statute.  The  sale  is  inchoate,  and  does  not 
transfer  title  until  consummated  by  the  ex- 
ecution and  delivery  of  the  deed  in  due 
course  of  law.  If  subsequent  lienors  .  .  . 
redeem,  the  course  of  the  sale  is  not  thereby 
impeded  or  precluded,  but  finally  culmi- 
nates in  a  deed  as  if  no  redemption  was  had 
by  anyone,  and  the  deed  puts  an  end  to  the 
lien  of  the  judgment  or  decree  under  which 
the  sale  was  made,  and  all  other  liens  sub- 
sequently acquired;  but  a  redemption  by 
the  judgment  debtor  has  a  very  different 
effect.  It  terminates  the  sale  and  restores 
the  estate."  The  effect  is  the  same  on  a 
redemption  by  a  successor  in  interest.  The 
lien  of  the  judgment  is  only  partially  satis- 
fied by  the  sale,  is  not  arrested  or  eradicat- 
ed, but  is  simply  suspended,  as  are  the 
liens  of  all  creditors  having  subsequent 
judgments,  decrees,  or  mortgaged  pending 
the  sale.  If  the  sale  is  perfected,  all  these 
are  swept  away.  See  also  Kaston  v.  Storey, 
47  Or.  150,  114  Am.  St.  Rep.  912,  80  Pac. 
217;  Baber  v.  McLellan,  30  Cal.  136;  Cur- 
tis y.  Millard,  14  Iowa,  128,  81  Am.  Dec. 
400;  Phillips  v.  Hagart,  113  Cal.  652,  54 
Am.  St.  Rep.  369,  45  Pac.  843. 

In  construing  redemption  Statutes,  to  de- 
termine whether  one  is  included  in  their 
terms,  the  principle  is  stated  to  be  that  if 
one  is  in  privity  in  title  with  the  mortga- 
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gor,  and  has  such  an  interest  that  he  would 
be  a  loser  by  the  foreclosure,  he  may  re- 
deem, and  that  any  person  who  may  have 
acquired  any  interest  in  the  premises,  legal 
or  equitable,  by  operation  of  law  or  other- 
wise, in  privity  with  the  mortgagor,  may 
redeem  and  protect  such  interest  in  the 
land,  provided  it  be  an  interest  in  the  land 
derived  in  some  way,  mediate  or  immediate, 
from  or  through  or  in  the  right  of  the 
mortgagor,  so  as  in  effect  to  constitute  a 
part  of  the  mortgagor's  original  equity  of 
redemption,  and  is  a  lien  at  the  time  when 
he  comes  to  redeem,  and  that  it  need  not  be 
a  lien  at  the  time  of  the  sale.  See  Mr. 
Freeman's  note,  21  Am.  St.  Rep.  245,  and 
cases  cited;  Story,  Eq.  Jur.  §  1023;  Pom. 
Eq.  Jur.  §  1220;  supplement  to  Wiltsie; 
Mortg.  Foreclosure,  §§  959,  960;  Van  Rens- 
selaer V.  Albany,  1  Cow.  501;  Perkins  v. 
Center,  35  Cal.  713.  To  construe  the  phrase, 
"upon  the  property  sold,"  as  applying  only 
to  the  fraction  of  the  title  to  the  land, 
rather  than  to  the  land  itself,  would  be  ex- 
tremely technical,  and  we  are  unable  to  find 
any  authorities  to  bear  out  any  such  con- 
struction. On  the  contrary,  the  terms  "prop- 
erty sold,"  "real  estate,"  "premises,"  and 
"land"  are  applied  in  such  cases  indiscrimi- 
nately and  interchangeably  by  the  authori- 
ties, and  we  are  satisfied  that  the  legisla- 
ture, in  enacting  the  law  relating  to  redemp- 
tions, intended  it  to  apply  to  the  "land"  or 
the  "premises,"  as  those  words  are  used  com- 
monly, and  not  in  any  technical  sense.  In 
Phillips  V.  Hagart,  supra,  the  California 
court  expressly  held  that  a  deed  executed 
by  the  mortgagor  after  foreclosure  sale  con- 
stituted the  grantee  in  the  deed  a  succes- 
sor in  interest,  and  entitled  him  to  redeem. 
If  the  grantor  had  a  right  to  convey  the 
land,  and  thereby  constitute  his  grantee  a 
successor  in  interest,  the  same  grantor,  un- 
der §  6154,  supra,  had  a  right  to  execute 
a  mortgage  upon  the  land  and  make  the 
mortgagee  a  subsequent  mortgagee  or  a  lien 
holder,  and  therefore  a  redemptioner. 

Still  farther,  as  we  have  seen,  under  the 
statutes  of  this  state,  the  deed  executed  by 
the  sheriff  relates  back  to  and  covers  the 
whole  title  of  the  mortgagor  at  the  time  the 
mortgage  was  given.  From  this  fact,  and 
fropi  the  construction  which  is  given  the 
words  "sale"  and  "foreclosure"  in  this  con- 
nection, it  necessarily  follows  that  the  prop- 
erty sold  is  the  whole  title  and  interest  of 
the  mortgagor  in  the  mortgaged  premises  at 
the  time  the  foreclosed  mortgage  was  given, 
and  that,  if  the  contention  of  the  respond- 
ent be  correct,  no  other  conclusion  can  be 
drawn  than  that  the  holder  of  no  mortgage 
given  after  the  one  on  which  the  foreclo- 
sure proceedings  occurred  can  be  a  redemp- 
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tioner,  or  have  the  right  to  redeem,  and 
therefore  the  inevitable  effect  of  respond- 
ent's construction  of  the  law  would  be  to 
completely  thwart  the  intention  and  the  pur- 
pose of  the  legislature  in  providing  for  re- 
demption by  holders  of  subsequent  mort- 
gages. We  conclude  that  the  sale  in  the 
exercise  of  the  power  contained  in  a  mort- 
gage which  conveys  the  title  of  the  mort- 
gagor is  the  sale  as  completed  by  the  execu- 
tion of  deed  at  the  expiration  of  the  period 
allowed  for  redemption. 

It  is  contended  in  respondent's  original 
brief  that,  Sannan  having,  as  a  redemption- 
er,  redeemed  from  the  holder  of  the  prior 
certificate  of  sale  when  the  records  dis- 
closed no  subsequent  encumbrance  on  the 
property,  he  is  entitled  to  the  protection  of 
the  recording  act  as  against  any  attempted 
redemption  by  the  holder  of  a  mortgage 
given  during  the  period  allowed  for  re- 
demption, and  not  recorded  until  just  be- 
fore the  expiration  of  the  sixty  days  al- 
lowed for  a  redemption  from  a  rcdemptioner. 
On  the  first  argument  we  were  impressed 
with  the  soundness  of  this  contention,  and 
that  it  followed  the  conclusion  there  reached 
on  the  preceding  point;  but  on  reargument 
respondent  did  not  insist  upon  it.  We  have, 
however,  made  a  careful  examination  of  au- 
thorities. The  decision  of  the  preceding 
point  would  seem  to  dispose  of  this  ques- 
tion, because  the  mortgage  held  by  Serum- 
gard  could  not  possibly  have  been  recorded 
until  after  the  sale  under  the  prior  mort- 
gage, for  the  reason  it  had  not  been  giveu 
at  the  time  of  such  sale.  It  therefore  be- 
comes plain  that,  when  we  hold  that  Serum- 
gard  was  a  redcmp tioner  under  the  redemp- 
tion statute,  the  recording  law  cannot  be 
held  to  deprive  him  of  that  right.  If  there 
is  any  conflict  between  the  redemption  law 
and  the  recording  law,  in  view  of  the  ob- 
ject of  the  former,  it,  rather  than  the  lat- 
ter, must  control.  The  general  recording 
law  has  no  application.  That  applies  only 
where  it  is  sought  under  an  instrument  ex- 
ecuted prior,  but  not  recorded,  to  assert 
rights  superior  to  those  claimed  under  an 
instnunent  subsequently  executed,  but  first 
recorded.  In  the  case  at  bar  Serumgard  is 
not  attempting  to  assert  rights  superior  to 
the  plaintiff,  but  inferior  thereto.  He  is  as- 
serting rights  as  a  redemptioner,  and  neces- 
sarily thereby  he  concedes  they  are  infe- 
rior, and  not  superior,  to  those  of  the  prior 
lien  holder.  Pollard  v.  Taylor,  13  Ala.  604, 
squarely  sustains  this  proposition.  Noth- 
ing in  Foorman  v.  Wallace  conflicts  with 
it,  and  we  construe  Phillips  v.  Hagart,  su- 
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pra,  as  authority  on  this  point,  as  well  as 
the  preceding  one.  This  holding  does  not 
deprive  the  plaintiff  of  any  legal  right. 
He  still  obtains  payment  of  his  lien  against 
the  land,  and  repayment  of  all  he  has  in* 
vested  in  making  his  redemption,  with  in- 
terest on  both  sums. 

A  purchaser  at  a  foreclosure  sale  and- 
those  redeeming  from  him  are  bound  to 
know  the  law;  t.  e.,  they  are  bound  to  know 
that  the  mortgagor  may,  at  any  time  be- 
fore  the  year  for  redemption  expires,  give 
a  mortgage  upon  the  property  sold,  and  that 
the  mortgagee  in  such  mortgage  is  a  re- 
demptioner. Hence  there  is  no  possibility 
of  the  purchaser  or  the  first  redemptioner 
being  prejudiced  because  the  mortgieige  of 
the  last  redemptioner  is  not  recorded.  The 
purchaser  and  the  prior  redemptioner  act 
with  knowledge  that  ther6  may  be  a  subse- 
quent redemptioner.  Indiana  cases  are  not 
authority,  because  the  statute  of  that  state 
permits  the  party  seeking  to  redeem  to  do 
so,  if  his  mortgage  was  recorded  within  the 
year  for  redemption.  In  Ck>ndit  v.  Wilson, 
36  N.  J.  £q.  370,  there  is  practically  no 
discussion  of  the  question,  and,  even  if  it 
may  be  construed  as  in  point,  we .  are  not 
justified  in  following  it,  in  view  of  the 
plain  purpose  of  the  redemption  law  and  the 
finding  that  defendant  is  a  redemptioner. 
Several  authorities  establish  the  rule  that 
a  party  seeking  to  redeem  by  virtue  of 
holding  a  subsequent  lien  need  only  hold  a 
lien  at  the  time  he  seeks  to  redeem.  It 
cannot  be  contended  that  an  unrecorded 
mortgage  is  not  a  lien.  Sannan  suffers 
no  loss  by  permitting  a  redemption.  .  While 
he  may  suffer  the  loss  of  an  opportunity  to 
speculate  on  the  land,  or  obtain  it  for  less 
than  its  value,  yet  this  is  not  such  a  loss 
as  the  redemption  statute  is  intended  to  pro- 
tect against.  Respondent  cites  several  cases 
holding  that  assignment  of  a  mortgage  is 
a  conveyance  within  the  meaning  of  the  re- 
cording act,  as  being  analogous  tu  a  certifi- 
cate of  redemption;  but  they  are  so  held 
to  protect  debtors  who  make  payment  to 
the  original  mortgagee  without  notice  of 
the  assignment  required  by  law. 

We  therefore  conclude  that  the  appellant 
must  prevail.  The  judgment  of  the  Dis- 
trict Court  is  reversed,  and  the  case  is  re- 
manded, with  directions  to  that  court  to 
enter  judgment  in  conformity  with  this 
opinion.    All  concur. 

Fisk,  J.,  disqualified;  Hon.  Chas.  F. 
Templeton,  judge  of  the  first  judicial 
district,  sitting  by  request. 
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STATE  BANKING  &  TRUST  COMPANY, 

Appt., 

V. 

P.  W.  TAYLOR,  Impleaded,  etc.,  Respt. 
(—  S.  D.  — ,  127  N.  W.  590.) 

Pledge  —  consideration. 

1.  A  pledge  of  stock  as  security  for  an 
existing  overdue  note  is  supported  by  a 
Builieient  consideration. 

Corporation  —  pledge  of  stock  —  attach- 
ment —  priority. 

2.  Statutes  requiring  corporations  to 
keep  stock  transfer  books  which  shall  be 
open  to  the  inspection  of  any  stockholder, 
member,  or  creditor,  and  providing  that 
transfers  shall  not  be  valid,  except  between 
the  parties  thereto,  until  entered  on  the 
corporate  books,  are  not  intended  for  the 
protection  of  the  public,  and  therefore  an 
unregistered  pledge  of  stock  is  valid 
against  a  subsequent  attachment,  against 
the  stockholder,  by  a  creditor  without  no- 
tice. 

Sale  —  corporate  stock  —  unregistered 
transfer. 

3.  A  statute  making  transfers  of  per- 
sonal property  without  immediate  change 
of  possession  void  as  against  creditors  has 
no  application  to  a  transfer  of  corporate 
stock  not  entered  on  the  books  of  the  cor- 
poration, but  the  certificates  of  which  were 
delivered  to  the  transferee. 

Jurisdiction  —  published  service  —  at- 
tachment. 

4.  Jurisdiction  over  a  debtor  upon  whom 
the  service  of  summons  and  complaint  is 
by  publication  may  be  secured  by  levj'ing 
an  attachment  upon  his  equity  in  corpo- 
rate stock  which  he  has  pledged  as  secur- 
ity for  a  debt,  so  far  as  is  necessary  to 
uphold  a  sale  of  such  stock  under  execu- 
tion. 

(June  4,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Minnehaha  County 
in  defendant's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  certain  promissory  note  and  to  foreclose 
a  pledge  of  certain  corporate  stock  which 
Lad  been  given  as  security.  Reversed. 
The  facts  are  stated  in  the  opinion. 


^Ir.  Joe  Kirby,  for  appellant: 

The  entering  of  the  assignment  of  stocks 
under  §  423  of  the  Revised  Civil  Code  is  not 
for  the  benefit  of  the  public,  but  purely  for 
the  use  of  the  corporation. 

Mapleton  Bank  v.  Standrod,  8  Idaho,  740, 
67  L.R.A.  656,  71  Pac.  119;  Lund  v.  Whea- 
ton  Roller  Mill  Co.  50  Minn.  36,  36  Am.  St. 
Rep.  623,  52  N.  W.  268 ;  Broadway  Bank  v. 
McElrath,  13  N.  J.  Eq.  24 ;  Strange  v.  Hous- 
ton &  T.  C.  R.  Co.  53  Tex.  162;  Kellogg  v. 
Stockwell,  75  111.  68;  Clark  v.  German 
Security  Bank,  61  Miss.  611;  Merchants' 
Nat.  Bank  v.  Richards,  74  Mo.  77;  Conti- 
nental Nat.  Bank  v.  Eliot  Nat.  Bank,  7 
Fed.  369;  Masury  v.  Arkansas  Bank,  35  C. 
C.  A.  476,  93  Fed.  603 ;  Port  Townsend  Nat. 
Bank  v.  Port  Townsend  Gas  &  Fuel  Co.  6 
Wash.  697,  34  Pac.  155;  Kentucky  Nat. 
Bank  v.  Avery,  12  Nat.  Corp.  Rep.  Ill; 
Thurber  v.  Crump,  86  Ky.  408,  6  S.  W.  145; 
Weston  V.  Bear  River  &  A.  Water  &.  Min. 
Co.  6  Cal.  425,  overruling  same  case  6  Cal. 
186,  63  Am.  Dec.  117. 

A  sale  and  transfer  of  corporate  stock, 
although  not  entered  on  the  books  of  a 
corporation,  is  etFectual  as  between  the  par- 
ties, and  takes  precedence  of  a  subsequent 
attachment  in  behalf  of  a  creditor  of  the 
vendor. 

Lund  V.  Wheaton  Roller  Mill  Co.  and 
Strange  v.  Houston  &  T.  C.  R.  Co.  supra. 

Only  constructive  service  was  made  on 
Mr.  Mack,  unless  his  property  was  seized 
by  a  valid  attachment,  and  the  court  ac- 
quired no  jurisdiction  whatever. 

Pennoyer  v.  Neff,  96  U.  S.  714,  24  L.  ed. 
665. 

Messrs.  Boyce  &  Warren  and  Bates  & 
Parliman,   for  respondent: 

To  constitute  a  valid  transfer  there  must 
be  either  an  actual  delivery  and  change  of 
possession,  or  some  entry  of  record  sufficient 
to  give  notice  of  the  transfer  to  creditors 
and  purchasers. 

Ft.  Madison  Lumber  Co.  ▼.  Batavian 
Bank,  71  Iowa,  270,  60  Am.  Rep.  789,  32 
N.  W.  338. 

The  attaching  creditors  had  no  notice  of 
the  purported  transfer  of  the  shares  to  the 
plaintiff  bank.  The  notice  claimed  to  have 
been  given  at  the  execution  sale  came  too 


Note.  —  As  to  validity  of  pledge  or  other 
transfer  of  corporate  stock  not  made  on  the 
books  of  the  company  as  against  creditors 
or  purchasers,  see  notes  to  Mapleton  Bank 
V.  Standrod,  67  L.R.A.  656,  and  Everitt  v. 
Farmers'  &  M.  Bank,  20  L.R.A.(N.S.)  996. 
And  see  later  case  of  National  Bank  v. 
Western  P.  R.  Co.  27  L.R.A.(N.S.)  987. 
«  In  Iowa  it  is  provided  by  statute  that 
when  stock  has  been  transferred  as  collater- 
al security,  the  secretary  of  the  corporation 
shall  be  notified,  and,  from  the  time  of  no- 
29  L.R.A.(N.S.) 


tice  until  notice  that  the  stock  has  ceased 
to  be  held  as  collateral  security,  the  stock 
in  question  shall  be  considered  in  law  as 
transferred  on  the  books  of  the  corporation 
without  an  actual  transfer.  The  purpose 
of  this  provision,  as  declared  in  Tierney  v. 
Ledden,  143  Iowa,  286,  121  N.  W.  1050,  is 
to  enable  stockholders  to  hypothecate  their 
stock  without  cancelation  and  issuance  of 
new,  stock,  and  yet  protect  the  pledgee 
against  the  claims  of  creditors  of  the 
pledgeor  and  purchasers  without  notice. 
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late.  The  creditors,  having  secured  a  valid 
lien,  had  the  right  to  sell  the  property  in 
satisfaction  of  that  lien. 

Naglee  v.  Pacific  Wharf  Co.  20  Cal.  630. 

The  books  of  the  corporation  are  the 
only  criterion  to  determine  the  question  of 
ownership. 

Strout  V.  Natoma  Water  &  Min.  Co.  9 
Cal.  78. 

An  unregistered  sale  or  pledge  of  corpo- 
rate shares  is  presumptively  fraudulent  and 
void  as  against  the  attaching  creditors  of 
the  transferrer. 

Re  Murphy,  51  Wis.  619,  8  N.  W.  419; 
Ft.  Madison  Lumber  Co.  v.  Batavian  Bank, 
supra;  Skowhegan  Bank  v.  Cutler,  49  Me. 
315;  Naglee  v.  Pacific  Wharf  Co.  20  Cal. 
529;  Buttrick  v.  Nashua  &  L.  R.  Co.  62 
N.  H.  413,  13  Am.  St.  Rep.  578;  Pinkerton 
V.  Manchester  &  L.  R.  Co.  42  N.  H.  424; 
People's  Bank  v.  Gridley,  91  111.  457 ;  Noble 
V.  Turner,  69  Md.  519,  16  Atl.  124;  Abels 
V.  Planters'  &  M.  Ins.  Co.  92  Ala.  382,  9 
So. '423;  Berney  Nat.  Bank  v.  Pinckard,  87 
Ala.  577,  6  So.  364;  Commercial  Nat.  Bank 
v.  Farmers'  &  T.  Nat.  Bank,  82  Iowa,  192, 
47  N.  W.  1080;  Ottumwa  Screen  Co.  v. 
Stodghill,  103  Iowa,  437,  72  N.  W.  669; 
Central  Nat.  Bank  v.  Williston,  138  Mass. 
244;  Newell  v.  Williston,  138  Mass.  240; 
Conway  v.  John,  14  Colo.  30,  23  Pac.  170; 
Lyndonville  Nat.  Bank  v.  Folsom,  7  N.  M. 
611,  38  Pac.  253;  Perkins  v.  Lyons,  111 
Iowa,  102,  82  N.  W.  486;  Shipman  v.  iEtna 
Ins.  Co.  29  Conn.  245;  First  Nat.  Bank  v. 
Hastings,  7  Colo.  App.  129,  42  Pac.  691; 
Re  Argus  Printing  Co.  1  N.  D.  434,  12 
L.R.A.  781,  26  Am.  St.  Rep.  639,  48  N.  W. 
361. 

Whiting,  P.  J.,  delivered  the  opinion  of 
the  court: 

The  sole  question  before  us  upon  this  ap- 
peal is  whether  the  rights  of  the  respondent, 
Taylor,  as  purchaser  under  an  attachment 
of  certain  shares  of  corporate  stock,  are 
superior  to  those  of  plaintiff,  a  pledgee  of 
such  stock,  the  pledgeor  being  the  debtor 
against  whom  the  attachment  issued.  The 
cause  was  tried  to  the  circuit  court  with- 
out a  jury,  and  such  court  made  findings  of 
fact.  No  question  is  raised  as  to  the  cor- 
rectness of  such  findings,  but  it  is  the  con- 
tention of  the  appellant  that  such  findings 
do  not  support  the  conclusions  and  judgment 
of  the  trial  court,  by  which  judgment  said 
court  held  the  rights  of  the  purchaser  under 
the  attachment  superior  to  those  of  the 
pledgee. 

The  findings  herein  are  quite  voluminous, 
but,  so  far  as  they  are  necessary  for  the  de- 
termination of  the  issues  before  us,  they 
may  be  condensed  into  the  following  state- 
ment of  a  supposed  case.  On  or  about  Au- 
gust, 10,  3907,  one  A,  being  indebted  to  B. 
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in  the  sum  of  $3,500,  gives  to  B  his  promis- 
sory note,  due  October  ],  1907.  August  9, 
1907,  a  South  Dakota  corporation,  which  we 
will  designate  as  the  D  company,  issues  to  A 
four  stock  certificates  representing  certain 
shares  of  common  stock  in  said  D  company. 
In  January,  1908,  A  indorses  said  certifi- 
cates, assigns  and  delivers  each  of  thera  to 
B,  such  assignments  being  in  form  as  fol- 
lows: 

For  value  received,  I  hereby  sell,  assign, 
and  transfer  to  B  forty-five  and  five-sixths 
(45^)  shares  of  the  capital  stock,  represented 
by  the  within  certificates,  and  do  hereby  ir- 
revocably constitute  and  appoint  B  my  at- 
torney to  transfer  said  stock  in  the  books 
of  the  withinnamed  company,  with  full  pow- 
er of  substitution  in  the  premises. 

Dated    [Date  given.]      [Signed]   A. 

On  the  9th  of  August,  1907,  D  company 
issues  to  A  a  certificate  for  16§  shares  of 
its  preferred  capital  stock;  and  on  March 
15,  1908,  A  indorses,  assigns,  and  delivers 
such  stock  certificates  to  plaintiff  in  the 
same  manner  and  form  as  in  the  assign- 
ment of  common  stock.  The  assignment  of 
such  certificates  is  intended  and  received  as 
collateral  security  for  the  payment  of  the 
above-mentioned  note  from  A  to  B.  The 
transfer .  of  said  stock  certificates  to  B.  is 
never  entered  upon  the  books  of  D  company, 
but  such  books  at  all  times  show  said  stock 
as  standihg  in  the  name  of  A.  A,  being 
indebted  to  C,  gives  C  his  promissory  note, 
dated  October  9,  1907,  and,  the  same  remain- 
ing unpaid,  C,  on  March  9,  1908,  commences 
an  action  against  A,  and  takes  out  a  war- 
rant of  attachment  issued  against  the  prop- 
erty of  A.  On  the  same  day  the  sheriff  at- 
tempts to  levy  upon  all  of  the  above-men- 
tioned stock  by  serving  notice  on  the  secre- 
tary of  D.  company  that  he  "attached  all 
the  stock  or  interest  in  tlie  stock  held  by  the 
defendant  'A'  in  the  said  D  company,"  and 
by  demanding  a  certificate  of  said  secretary 
designating  the  rights  and  shares  of  said 
A  in  said  company,  together  with  encum- 
brances on  said  shares.  At  the  time  of  such 
levy  the  secretary  of  D  company  delivers  to 
the  sheriff  a  certificate  signed  by  him,  to 
the  effect  that  A  owns  the  above  stock,  de- 
scribing the  same,  and  that  there  are  no  en- 
cumbrances thereon,  as  shown  by  the  books 
of  the  corporation.  March  25,  1908,  the 
sheriff  files  the  w^arrant,  with  his  return 
thereon.  A  summons  and  complaint  are 
duly  served  upon  A.  Judgment  thereafter 
enters  in  favor  of  C  against  A,  which  judg- 
ment is  in  all  things  attested,  filed,  and 
docketed.  Execution  thereafter  issues  upon 
such  judgment,  upon  which  execution,  and 
after  due  notice  given,  the  sheriff  sells  at 
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ubiic  auction  all  of  the  said  stock  to  E. 
ifter  the  execution  issues  upon  such  judg- 
ient,  and  prior  to  the  sale  thereunder,  B 
otities  the  sheriff  and  C  that  the  stock  has 
een  pledged  to  him  as  collateral  security 
ir  the  note  he  holds,  and  warning  the  sher- 
!  and  C  not  to  sell,  purchase,  or  in  any 
lanner  interfere  with  the  rights  of  B  in 
lid  stock.  At  the  time  of  the  sale  under 
vecution,  and  prior  to  such  sale,  B  reads 
le  last -mentioned  notice  to  the  sheriff  and 
»  all  parties  in  attendance  upon  the  sale, 
icluding  D,  and  B  warns  all  purchasers 
at  his  interest  in  said  stock,  to  the  amount 
:  his  note,  naming  such  amount,  will  be 
iserted  upon  the  maturity  of  the  note  given 
r  A  to  B.    On  the  9th  day  of  October,  1907, 

gives  to  B  a  new  note  in  renewal  of  such 
)te,  said  renewal  note  being  dated  October 

1907,  and  due  on  or  before  February  9, 
K)8.  Thereafter,  and  before  all  of  the  shares 

stock  are  delivered  to  B,  B  decides  to 
llect  the  original  note,  and  not  to  make 
\y  extension  thereon,  and  does  not  make 
ly  extension  of  the  time  of  payment  of 
eh  indebtedness,  but  concludes  to  rely  up- 
I  the  original  note,  and 'treat  the  indebted- 
fts  as  due  at  the  date  of  the  maturity  of 
e  original  note.  Was  the  court  correct  in 
Ming,  under  the  above  statement  of  facts, 
it  the  respondent,  whom  we  have  designat- 

SA  £,  is  the  absolute  owner  of  the  said 
u^t  of  stock,  and  that  B  has  no  interest 
erein? 

It  in  the  contention  of  the  appellant  that 
e  rights  of  a  pledgee  take  precedence  over 
)se  of  an  attachment  creditor  of  the  pledge- 
,  even  though  the  attachment  creditor 
d  no  notice  of  the  pledge  prior  to  the 
7  of  the  attachment.  On  the  other  hand, 
^pendent  contends  that  under  the  statute 
this  state  the  attachment  lien  takes  prior- 
'  over  any  rights  of  a  purchaser  who  has 
i  had  his  transfer  recorded  in  the  stock 
msfer  book  of  the  corporation;  and  re- 
lindent  further  claims  that,  under  the 
rts  in  this  case,  the  pledge  of  stock  was 
loIly  without  consideration,  for  the  reason 
It  the  pledgee  elected  to  treat  the  original 
te  as  due,  instead  of  allowing  the  exten- 
o  note  to  stand.  We  do  not  think  there 
tnything  in  this  last  contention,  for  the 
L^n  that  it  is  specifically  found  by  the 
irt  that  the  stock  was  pledged  as  security 
•  the  original  note,  and  there  is  no  evi- 
Bce  that  this  security  was  given  for  any 
tension  of  such  note. 

This  leaves  for  our  consideration  the  sole 
Ktion  of  the  effect  of  our  statute  upon 
i  rights  of  an  attaching  creditor  in  stock 
^hed,  as  against  an  assignee  of  such 
^  whose  assignment,  together  with  pos- 
^ion  of  the  stock,  was  taken  prior  to  the 
Achment,  but  who  has  failed  to  have  such 
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assignment  noted  on  the  corporate  records. 
This  question  has  been  before  the  courts  of 
the  different  states  many  times,  and  it  would 
be  impossible  to  harmonize  their  decisions. 
There  is  some  difference  in  the  statutes  of 
the  several  states,  yet  there  are  several  states 
whose  statutes  are  practically  identical  with 
that  of  this  state,  and  tliis  same  lack  of  har- 
mony is  to  be  found  in  the  decisions  of  the 
courts  of  such  states.  We  shall  not  attempt 
to  analyze  the  reasonings  found  in  these 
varying  opinions,  but  in  placing  upon  our 
statute  the  interpretation  which  seems  to 
us  most  consistent  with  the  fundamental 
ideas  underlying  our  laws,  not  only  those 
pertaining  to  corporations,  but  those  per- 
taining to  other  subjects,  we  shall  call  at- 
tention to  some  authorities  which  we  deem 
in  point. 

Appellant  claims  that  the  question  before 
us  has  been  determined  in  its  favor  by  our 
territorial  court  in  its  opinion  in  Van  Cise 
V.  Merchants'  Nat.  Bank,  4  Dak.  485,  33  N. 
W.  897.  This  case  is  found  cited,  as  sup- 
porting this  position,  in  the  different  text- 
books and  encyclopedias,  but  it  is  not  on 
all  fours  with  the  case  at  bar.  A  careful 
reading  of  the  Van  Cise  Case  shows  that  in 
that  case  the  notice  of  the  assignee's  claim 
was  given  to  the  sheriff  at  the  time  of  levy. 
Appellant  contends  that,  inasmuch  as  such 
notice  was  given  to  the  sheriff  only,  it  did 
not  affect  the  rights  of  the  attachment  cred- 
itor, who  had  no  notice,  and  that  for  that 
reason  that  case  was  the  same  as  this  one 
in  principle.  While  approving  much  of 
the  reasoning  in  the  Van  Cise  Case  and 
agreeing  with  the  conclusion  arrived  at 
therein,  yet  we  prefer  not  to  rest  our  deci- 
sion herein  solely  upon  that  case,  although 
it  should  have  g^eat  weight  when  we  con- 
sider the  number  of  years  it  has  stood  as 
the  announced  law  of  this  jurisdiction,  and 
we  might  be  fully  justified  in  holding  with 
the  supreme  court  of  Minnesota  in  Lund 
V.  Wheaton  Roller  Mill  Co.  60  Minn.  36,  36 
Am.  St.  Rep.  623,  52  N.  W.  268,  wherein 
( in  a  case  involving  the  same  question  which 
we  have  here)  that  court  said:  ''How- 
ever that  may  be  and  even  if  a 
consideration  of  the  provisions  of  §  8 
liight  possibly  have  led  to  a  different 
conclusion  as  to  the  validity  of  the  pledge, 
that  decision,  made  nearly  thirteen  years 
ago,  and  hitherto  unquestioned,  should  now 
be  deemed  decisive  of  the  question.  It  has 
probably  been  generally  «o  regarded,  and  it 
is  believed  that  transfers  of  stocks  in  pledge 
and  by  sale  have  been  extensively  made, 
without  having  the  transactions  entered  on 
the  books  of  the  corporations.  The  rule  of 
stare  decisis  should  deter  us  from  now  de- 
claring the  statute  law  to  be  different  from 
what  it  has  heretofore  been  pronounced  to 


626 


SOUTH  DAKOTA  SUPREME  COURT. 


Juxfc. 


be(.  We  therefore  follow  former  decisions, 
without  entering  upon  a  consideration  of 
the  construction  which  might  be  given  to 
§  8  of  the  statute  if  the  question  were  a  new 
one.  In  deciding  the  case  in  this  way  we 
would  not  be  understood  as  expressing  the 
new  opinion  that  a  proper  construction  of  the 
statute  would  lead  to  a  different  conclusion. 
The  tendency  of  many  decisions  is  in  ac- 
cordance with  the  rule  heretofore  announced 
in  this  court  and  now  followed.  See  Robin- 
son V.  National  Bank,  95  N.  Y.  637 ;  McNeil 
V.  Tenth  Nat.  Bank,  46  N.  Y.  326,  331,  7  Am. 
Rep.  341,  and  cases  cited;  Finney's  Appeal, 
59  Pa.  398;  Telford  &  F.  Turnp.  Co.  v.  Ger- 
hab,  9  Sadler  (Pa.)  650,  22  W.  N.  C.  176, 
13  Atl.  90;  Broadway  Bank  v.  McElrath, 
13  N.  J.  £q.  24;  Hunterdon  County  Bank 
V.  Nassau  Bank,  17  N.  J.  Eq.  496;  Thurber 
V.  Crump,  86  Ky.  408,  6  S.  W.  146;  Con- 
tinental Nat.  Bank  y.  Eliot  Nat.  Bank 
[C.  C]  7  Fed.  369;  Cook,  Stock  &  Stock-' 
holders,  §  487." 

The  determination  of  this  case  must  rest 
upon  the  construction  to  be  given  to  §§  423 
and  445  of  the  Revised  Civil  Code  of  this 
state.  Section  423  reads  as  follows:  "All 
corporations  for  profit  must  issue  certifi- 
cates of  stock  when  fully  paid  up,  signed  by 
the  president  and  secretary,  and  may  pro- 
vide in  their  by-laws  for  issuing  certificates 
prior  to  the  full  payment,  under  such  restric- 
tions and  for  such  purposes  as  their  by-laws 
may  provide.  Whenever  the  capital  stock 
of  any  corporation  is  divided  into  shares, 
and  certificates  therefor  are  issued,  such 
shares  of  stock  are  personal  property,  and 
may  be  transferred  by  indorsement  by  the 
signature  of  the  proprietor,  or  his  attorney 
or  legal  representative,  and  delivery  of  the 
certificate;  but  such  transfer  is  not  valid 
except  between  the  parties  thereto,  until 
the  same  is  so  entered  upon  the  books  of  the 
corporation  as  to  show  the  names  of  the 
parties  by  and  to  whom  transferred,  the 
number  or  designation  of  the  shares,  and 
the  date  of  the  transfer."  Section  445,  after 
providing  for  certain  records  that  must  be 
kept  by  a  corporation,  and  providing  that 
"all  such  records  to  be  open  to  the  inspection 
of  any  director,  member,  stockholder,  or 
creditor  of  the  corporation,"  provides  by  the 
second  paragraph  of  such  section:  "In  ad- 
dition to  the  records  above  required  to  he 
kept,  corporations  for  profit  must  keep  a 
book,  to  be  known  as  the  'stock  and  transfer 
book,'  ill  which  must  be  kept  a  record  of  all 
stock;  the  names  of  the  stockholders  or 
members,  alphabetically  arranged;  instal- 
ments paid  or  unpaid;  assessments  levied 
and  paid  or  unpaid;  a  statement  of  every 
alienation,  sale,  or  transfer  of  stock  made, 
the  date  thereof,  and  by  and  to  whom;  and 
all  such  other  records  as  the  by-laws  pre- 
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scribe.  Corporations  for  religious  and  be- 
nevolent purposes  must  provide  in  their  by- 
laws for  such  records  to  be  kept  as  may 
be  necessary.  Such  stock  and  transfer  book 
must  be  kept  open  for  the  inspection  of  any 
stockholder,  member,  or  creditor."  Was  it 
the  intention  of  the  lawmakers  in  enacting 
the  above  statutes  to  provide  a  general  reg- 
istration law  for  the  protection  of  the  pub- 
lic by  providing  a  record  open  to  the  public, 
and  which  should  be  held  as  giving  con- 
structive notice  of  its  contents  to  all  parties 
about  to  deal  in  any  manner  with  the  stock 
of  the  corporation,  and  giving  them  the 
right  to  rely  fully  upon  such  records  by 
making  all  transfers,  not  appearing  upon 
such  records,  absolutely  invalid  except  as 
between  the  parties  to  the  transfer,  or  was 
it  rather  the  intent  to  provide  a  record  for 
the  protection  of  the  corporation,  its  mem- 
bers, and  creditors  only,  and  to  make  un- 
recorded transfers  invalid  as  against  the 
corporation,  its  members,  and  creditors  on- 
ly? The  prior  Minnesota  case,  referred  to 
in  Lund  v.  Wheaton  Roller  Mill  Co.  supra, 
was  that  of  Baldwin  v.  Canfield,  26  Minn. 
43,  1  N.  W.  261,  in  which  the  court  con* 
strued  a  section  of  the  Minnesota  statute 
providing:  "The  stock  of  any  such  corpora- 
tion shall  be  deemed  personal  property,  and 
be  transferable  only  on  the  books  of  such 
corporation,  in  such  form  as  the  directors 
prescribe,"  and  held:  "Provisions  of  this 
kind  are  intended  solely  for  the  protection 
and  benefit  of  the  corporation.  .  .  .  Ex- 
cept as  against  the  corporation,  the  owner 
and  holder  of  shares  of  stock  may,  as  an 
incident  of  his  right  of  property,  transfer 
the  same  as  any  other  personal  property  of 
which  he  is  owner."  The  court  in  the  Bald- 
win Case  made  no  reference  to  §  8,  title  1, 
chap.  34,  Minn.  Gen.  Stat.  1878,  which  pro- 
vides: "The  transfer  of  shares  is  not  valid, 
except  as  between  the  parties  thereto,  until 
it  is  regularly  entered  on  the  books  of  the 
company,  so  far  as  to  show  the  names  of 
the  persons  by  and  to  whom  transferred,  the 
numbers  or  other  designation  of  the  shares, 
and  the  date  of  the  transfer.  .  .  .  The 
books  of  the  company  shall  be  so  kept  as  to 
show  intelligibly  the  original  stockholders, 
their  respective  interests,  the  amount  which 
has  been  paid  in  on  their  shares,  and  all 
transfers  thereof;  and  such  books,  or  a  cor- 
rect copy  thereof,  so  far  as  the  items  men- 
tioned in  this  section  are  concerned,  shall 
be  subject  to  the  inspection  of  any  person 
desiring  the  same."  And  it  was  this  §  8 
that  is  referred  to  in  our  first  quotation 
from  the  Lund  Case.  It  will  readily  be  seen 
that  the  Minnesota  statute  might  well  be 
held  to  provide  a  law  for  public  registration, 
and  that  therefore  any  transfer  of  stock  un- 
recorded is  void  as  against  attaching  ered- 
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itors  without  notice,  because  the  transfer 
book  in  that  state  is  "subject  to  the  inspec- 
tion of  any  person  desiring  the  same/'  while 
in  this  state,  under  §  445,  Rev.  Civ.  Code, 
supra,  it  is  "kept  open  for  the  inspection  of 
any  stockholder,  member,  or  creditor;"  and 
a  reading  of  the  whole  section  shows  clearly 
that  by  the  word  "creditor"  is  meant  only 
a  creditor  of  the  corporation.  Under  our 
statute,  a  person  contemplating  extending 
credit  to  another,  or  contemplating  taking 
a  mortgage  or  transfer  of  corporate  stock 
from  that  other,  has  absolutely  no  right  to 
inspect  the  books  of  the  corporation  to  see 
whether  such  other  is  the  recorded  owner  of 
some  of  its  stock.  Our  §  445  is  not  a  regis- 
tration law  for  the  benefit  of  the  public. 

Cook,  in  his  great  work  on  Corporations, 
vol.  2,  at  §  486  of  the  sixth  edition,  says: 
"The  courts  of  the  different  states  are  in 
irreconcilable  conflict  on  this  question  of 
whether  the  unregistered  transferee  is  pro- 
tected in  his  purchase.  The  better  rule,  and 
the  rule  which  ultimately  will  prevail,  is 
that  an  unrecorded  transfer  of  stock  is  in 
this  respect  like  an  unrecorded  deed  of  land, 
and  gives  good  title  as  against  subsequent 
attachment  or  executions,  even  though  the 
latter  are  levied  in  ignorance  of  the  unre- 
corded transfer  or  deed."  And,  in  §  487, 
further  states:  "The  decided  weight  of  au- 
thority holds  that  he  who  purchases  for  a 
valuable  consideration  a  certificate  of  stock 
is  protected  in  his  ownership  of  the  stock, 
and  is  not  affected  by  a  subsequent  attach- 
ment or  execution  levied  on  such  stock  for 
the  debts  of  the  registered  stockliolder,  even 
though  such  purchaser  has  neglected  to  have 
his  transfer  registered  on  the  corporate 
books,  thereby  allowing  his  transferrer  to  ap- 
pear to  be  the  owner  of  the  stock  upon  which 
the  attachment  or  execution  is  levied.  Such 
is  the  rule  prevailing  in  the  Federal  courts 
and  in  the  courts  of  the  above-named  states 
[referring  to  twenty-one  states].  Frequent- 
ly this  rule  is  justified  and  explained  on  the 
ground  that  registry,  and  by-laws  or  charter 
provisions  requiring  registry  of  transfers  on 
the  corporate  books  are  not  for  the  purpose 
of  notifying  the  creditors  of  the  old  regis- 
tered stockholder  that  he  no  longer  owns 
the  stock,  nor  for  any  similar  purpose,  but 
are  for  the  purpose  of  protecting  the  corpo- 
ration in  paying  dividends  and  allowing  the 
stock  to  be  voted.  Another  and  stronger 
reason  is  that  the  law  favors  the  transfer  of 
stock  certificates,  and  discountenances,  so 
far  as  possible,  all  secret  dangers  incurred 
in  their  purchase.  By  protecting  the  pur- 
chaser against  subsequent  attachments  and 
executions,  the  law  removes  one  of  the  chief 
risks  incurred  in  holding  certific.ites  of 
stock  without  a  registry,  and  thereby  in- 
creases the  safety  and  desirability  of  such 
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investments."  If,  in  the  case  at  bar,  there 
had  been  no  attachment  of  A's  stock,  but 
£  had  gone  to  A,  after  A  had  pledged  the 
stock  to  B  and  delivered  the  certificates 
to  B,  and,  for  full  value,  had  purchased 
such  stock  from  A,  he  would  have  acquired 
absolutely  no  rights  as  against  B.  He  would 
have  occupied  a  position  similar  to  one  who 
attempts  the  purchase  of  a  promissory  note 
from  a  party  who  has  already  delivered  such 
note  as  a  pledge  to  another.  He  gets  simply 
the  equity  left  in  A. 

Almost  exhaustive  consideration  of  this 
question  is  found  in  the  case  of  Lipscomb  v. 
Condon,  50  W.  Va.  416,  67  L.R. A.  670,  107 
Am.  St.  Rep.  938,  49  S.  E.  392.  This  case 
cites  Scripture  v.  Francestown  Soapstone 
Co.  60  N.  H.  671,  holding  what  certainly, 
under  our  statute,  must  be  conceded  as  true, 
"that  the  ownership  of  the  shares  passes 
from  the  seller  to  the  buyer  by  force  of  the  . 
•contract  of  sale,  and  not  by  operation  of 
law."  In  the  Lipscomb  Case  it  is  said:  "If 
a  transfer  on  the  books  of  a  corporation  is 
not  required  by  the  charter  or  by-laws,  nor 
by  any  general  law,  it  is  npt  necessary  to 
give  a  transferee  a  perfect  title.  In  such 
a  case  a  transfer  by  delivery  of  the  certifi- 
cate of  stock  duly  assigned,  although  not 
registered  on  the  books  of  the  corporation, 
will  prevail  in  all  jurisdictions  over  a  sub- 
sequent attachment  by  a  creditor  of  the 
transferrer,  whether  he  had  notice  of  the 
transfer  or  not.  And  the  same  is  true  where 
registration  of  transfers  is  required  by  stat- 
ute, not  for  all  purposes,  nor  for  the  pro- 
tection of  creditors,  but  merely  for  the  pro- 
tection of  the  corporation  and  its  creditors." 
And  again  this  court  says :  "In  Continental 
Nat.  Bank  v.  Eliot  Nat.  Bank  (C.  C.)  7 
Fed.  369,  holding  that  an  unrecorded  trans- 
fer of  national  bank  stock  will  take  prece- 
dence of  a  subsequent  attachment  in  behalf 
of  a  creditor  without  notice,  Lowell,  Judge, 
delivering  the  opinion,  discusses  the  question 
most  lucidly  and  exhaustively,  reviewing 
many  of  the  authorities,  both  American  and 
English.  In  speaking  of  the  statutes  con-  • 
cerning  transfers  of  the  shares  upon  the 
books  of  the  company,  he  says:  'No  doubt 
it  is  some  time  intended  as  a  record  of  per- 
sons liable  for  the  debts  of  the  company,  and 
is  so  in  the  case  of  national  banks;  but  the 
great  weight  of  authority  is  that  it  is  not 
intended  for  the  benefit  of  creditors  of  the 
individual  shareholder.  Some  of  the  courts 
hold  that  the  unrecorded  transfer  passes 
only  an  equitable  title ;  others,  that  it  gives 
a  legal  title.  I  assume  that  by  the  decisions 
in  the  courts  of  the  United  States  only  an 
equitable  title  is  required.  That  point  is 
unimportant.*  Again  he  says  at  page  371: 
*It  is  a  general  rule  that  creditors,  whether 
they  proceed  by  an   attachment  on  mesne 
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process,  seizure  on  execution  creditors'  bill, 
or  through  an  assignee  in  bankruptcy,  must 
take  their  debtor's  property  subject  to  all 
equitable  as  well  as  legal  charges,  liens,  or 
opposing  titles.  Willes,  J.,  in  giving  judg- 
ment in  the  common  pleas  in  1868,  in  a 
case  quite  analogous  to  this,  against  the 
right  of  seizing  shares  of  the  apparent  own- 
er, said  that  it  was  a  rule  applied  by  that 
court  more  than  a  hundred  years  before  in 
the  analogous  case  of  the  statutory  execu- 
tion under  the  bankrupt  law,  that  the  cred- 
itors can  have  no  more  than  a  debtor  wai^en- 
. titled  to  in  equity  or  at  law.  Pickering  v. 
Ilfracombe  R.  Co.  L.  R.  3  C.  P.  236,  261,  37 
L.  J.  C.  P.  N:  S.  118,  17  L.  T.  Rep.  N.  S. 
650,  16  Week.  Rep.  458.  It  has  been  the 
law  of  the  lord  mayor's  court  in  London, 
from  the  tinie  of  Richard  I.,  that  an  equi- 
table assignment  of  a  chose  in  action  should 
prevail  against  an  attachment.'  "  After  dis- 
cussing the  question  as  to  whether  the  legal 
or  mere  equitable  title  to  the  stock  in  that 
case  had  passed,  the  court  said:  ''As,  by 
the  assignment  or  transfer  from  the  debt- 
or to  his  transferee,  evidenced  by  the  inform- 
al written  instrument  executed  and  deliv- 
ered by  the  former  to  the  latter,  title  to  the 
stock,  legal  or  equitable,  passed,  what  is 
the  status  of  that  title  as  against  the  at- 
taching creditor,  assuming  that  it  is  only 
the  equitable  title?  In  addition  to  the  au- 
thorities alreiCdy  noted  as  maintaining  its 
superiority  to  the  attachment  lien,  the  fol- 
lowing is  quoted  from  that  latest  and 
invaluable  work,  4  Cyc.  Law  &  Proc.  p. 
632:  'The  right  of  a  creditor  to  pro.perty 
attached  must  be  determined  by  the 
state  of  the  title  at  the  time  the  at- 
tachment was  made,  and,  in  the  absence 
of  fraud  and  statutory  regulations,  he 
only  obtains  the  rights  which  the  debtor  had 
in  the  property  at  the  time,  for  the  creditor 
18  not  in  the  position  of  a  bona  fide  pur- 
chaser.*" This  court  further  said:  "This 
inquiry  as  to  the  grounds  upon  which  some 
of  the  courts  give  precedence  to  an  attach- 
ment oyer  an  unregistered  transfer  results 
in  the  conclusion  that  they  put  it  upon  the 
statutes,  either  authorizing  or  requiring 
transfer  to  be  made  on  the  books  of  the 
corporation,  some  of  them  adopting  the  view 
that,  as  there  can  be  no  visible  change  of 
the  possession  of  a  share,  the  legislature 
intended  the  record  to  take  the  place  of 
visible  possession  by  way  of  analogy  to  the 
common-law  rule  relating  to  tangible  prop- 
erty, and  others  adopting  the  view  that  the 
statutory  provision  is  in  the  nature  of  a  reg- 
istration law  for  the  protection  of  the  public. 
It  has  been  shown  that,  where  the  former 
theory  was  adopted,  it  has  either  been  aban- 
doned or  displaced  by  statutes.  Moreover, 
there  never  was  any  basis  for  the  assump- 
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tion  of  legislative  intent  to  require  recorded 
evidence  of  ownership  of  shares,  when  the 
statute  did  not  make  the  record  a  public 
one.  It  might  as  well  be  assumed  that  some 
record  ought  to  show  who  owns  other  choses 
in  action,  evidenced  by  notes,  bonds,  and 
other  obligations.  The  latter  has  been  al- 
most universally  condemned  as  imputing  to 
the  legislature  an  intent  not  warranted  by 
the  language  of  the  statute  or  the  nature 
of  its  subject-matter.  Of  it  Thompson  on 
Corporations,  vol.  2,  §  2411,  says:  'But this 
view  which  makes  the  stock  and  transfer 
books  public  records,  open  to  the  inspection 
of  the  public,  is  plainly  untenable  unless  the 
statute  law  (as  it  does  in  some  states)  oblig- 
es the  corporation  to  expose  such  records 
to  the  inspection  of  the  public.  Otherwise 
they  are  strictly  private  records,  sustaining 
no  analogy  to  the  records  of  transfers  of 
title  required  to  be  made  and  kept  in  pub- 
lic recording  offices;  and  even  these  last 
records  import  no  notice  except  in  those  cas- 
es where  the  statute  law  expressly  so  pro- 
vides.' "  Holding,  as  we  do,  that  §  445,  Rev. 
Civ.  Code,  is  not  a  public  registration  act, 
the  following  words  from  the  Lipscomb 
Case  become  applicable  to  the  case  at  bar: 
"It  is  obvious  that  unless  §  36  or  some  other 
provision  of  the  statute  is  to  be  regarded 
as  a  registration  law  for  the  protection  of 
the  public,  who  have  no  access  to  the  books 
of  the  company,  these  sections  are  intended 
only  to  protect  the  corporation  and  those 
who  claim  under  the  certificates  of  stock." 

It  is  also  urged  that  the  pledge  of  stock 
to  B  would  be  absolutely  void  under  §  2369, 
Rev.  Civ.  Code,  making  certain  transfers  of 
personal  property  without  immediate  change 
of  possession  void  as  against  creditors  and 
others.  But  when  we  consider  that  tlin 
shares  of  stock  were  not  tangible  property, 
and  that  in  their  case  the  only  tangible  evi- 
dence of  the  property  was  the  certificates 
which  were  in  the  possession  of  B,  it  be- 
comes very  clear  that  such  section  has  no 
application  any  more  than  it  would  to  any 
chose  in  action  evidenced  by  a  writing, 
where,  upon  transfer  of  such  chose  in  action, 
the  evidence  thereof  was  delivered  to  the 
transferee. 

Appellant  contends  that  in  this  case,  in- 
asmuch as  service  of  summons  and  complaint 
upon  A  was  under  an  order  of  publication 
and  therefor  constructive,  and  inasmuch  as 
no  property  of  A's  was  levied  upon  under 
the  attachment,  the  court  acquired  absolute- 
ly no  jurisdiction  to  render  judgment 
against  A,  but  in  this  the  appellant  ici 
clearly  in  error,  as  the  attachment  would 
be  good  as  against  the  equity  held  by  A  in 
and  to  such  stock.  It  follows  that  the  sale 
upon  the  execution  would  be  good  as  to  such 
equity. 


1910. 


STATE  BANKING  &  T.  CO.  v.  TAYLOR, 


529 


The  judgment  appealed  from  is  reversed, 
and  the  lower  court  is  directed  to  make  con- 
clusions of  law  and  render  judgment  in  con- 
formity with  this  opinion. 


N£W   HAMPSHIRE   SUPREME 
COURT. 

HETTY  E.  DE  ROCHEMONT 

V. 

NEW     YORK     CENTRAL     &     HUDSON 
RIVER  RAILROAD  COMPANY.       " 

(75  N.  H.  158,  71  Atl.  868.) 

Attachment  —  cars  ^  parties. 

1.  A  foreign  railroad  company  having  a 
traffic  contract  with  a  local  company  can- 
not defeat  an  airachment  of  its  cars  within 
the  state,  because  of  the  rights  of  the  local 
company  under  the  contract,  where  the  lat- 
ter is  not  made  a  party  to  the  proceeding. 

Commerce  —  cars  —  attachment  —  le- 
gality. 

2.  Attaching  a  car  of  a  foreigc  railroad 
company  when  found  idle  within  the  state, 
under  a  state  statute  permitting  it  to  en- 
able local  creditors  to  collect  their  debts, 
is  not  an  unlawful  interference  with  inter- 
state commerce. 

Same  — Federal  statute. 

3.  Attaching  idle  freight  cars  of  a  for- 
eign railroad  company  is  not  invalid  under 
the  Federal  statute  giving  railroad  com- 
panies authority  to  carry  property  on  its 
way  to  other  states,  and  to  contract  with 
roads  of  other  states,  so  as  to  form  con- 
tinuous lines  of  transportation. 

Same  —  Interstate  commerce  act. 

4.  A  state  statute  permitting  the  attach- 
ment of  idle  cars  of  foreign  railroad  com- 
panies is  not  invalid  as  tending  to  promote 
the  evils  at  which  the  interstate  commerce 
act  of  Congress  is  aimed,  nor  as  directly  or 
indirectly  tending  to  defeat  any  of  the 
purposes  which  Congress  had  in  view  when 
that  statute  was  enacted. 

(January  6,  1909.) 

TRANSFER  by  the  Superior  Court  for 
Rockingham  County  for  the  opinion  of 
the  Supreme  Court  of  the  question  as  to  the 
validity  of  an  attachment  of  one  of  de- 
fendant's railroad  cars.  Case  discharc:ed. 
Defendant,  a  foreign  railroad  company, 
has  a  traffic  contract  with  the  Boston  & 
Maine  Railroad  whereby  its  cars  are  de- 
Note.  —  As  to  attachment  or  garnish- 
ment of  cars  of  foreign  railroad  company, 
see  notes  to  Wall  v.  Norfolk  &  W.  R.  Co. 
64  L.R.A.  501,  and  Seidela  v.  Northern  C. 
R.  Co.  16  L.R.A.(N.S.)  1026.  See  also  later 
case,  Davis  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  27  L.R.A.(N.S.)  823. 
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livered  over  the  roads  of  the  latter.  The 
Boston  &,  Maine  Railroad  pays  for  the  use 
of  all  such  cars  from  date  of  receipt  until 
their  return,  and  has  a  right  to  use  them 
on  the  return  trip  provided  they  are  routed 
toward  the  point  of  receipt.  The  defendant's 
car  in  question  was  attached  after  being 
unloaded  at  Greenland,  New  Hampshire,  and 
before  the  Boston  &  Maine  Railroad  had 
time  to  return  it  to  defendant.  The  Boston  & 
Maine  Railroad  was  not  made  a  party  to 
the  proceeding.  Defendant  appeared  special- 
ly, and  moved  to. vacate  the  attachment  and 
to  dismiss  the  suit  on  the  following  grounds: 
(1)  That,  because  of  the  contractual  agree- 
ment, the  right  of  the  Boston  &  Maine  Rail- 
road to  hold  its  car  and  return  it  to  the 
defendant  under  the  contract  was  superior 
to  the  right  of  the  plaintiff's  subsequent 
attachment,  and  gave  the  attaching  officer  no 
right;  and  (2)  that  the  car  was  engaged  in 
interstate  commerce  at  the  time  of  the 
attachment. 

Further  facts  appear  in  the  opinion. 

Mr.  Samuel  W.  Emery,  Jr.,  for  plain- 
tiff. 

Messrs.  Kelley,  Hardlne:,  &  Hatch  for 
defendant : 

The  freight  car  was  in  use  as  an  instru- 
ment of  interstate  commerce,  which  is  affect- 
ed directly  and  interfered  with  by  its  at- 
tachment. 

Davis  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
146  Fed.  409;  Johnson  v.  Southern  P.  Co. 
196  U.  S.  21,  49  L.  ed.  371,  25  Sup.  Ct.  Rep. 
158;  Shore  v.  Baltimore  &  O.  R.  Co.  76  S.  C. 
472,  57  S.  E.  526,  11  A.  &  E.  Ann.  Cas.  909; 
Connery  v.  Quincy,  O.  &  K.  C.  R.  Co.  92 
Minn.  20,  64  L.R.A.  627,  104  Am.  St.  Rep. 
659,  99  N.  W.  365,  2  A.  &  E.  Ann.  Cas.  347 ; 
Southern  Flour  &  Grain  Co.  v.  Northern  P. 
R.  Co.  127  Ga.  626,  9  L.R.A.(N.S.)  863,  119 
Am.  St.  Rep.  356,  56  S.  E.  742,  9  A.  &  E. 
Ann.  Cas.  437;  Johnson  v.  Union  P.  R.  Co. 
145  Fed.  249;  Voelker  v.  Chicago,  M.  &  St. 
P.  R.  Co.  116  Fed.  867,  70  L.R.A.  264,  65  C. 
C.  A.  226,  129  Fed.  522;  United  States  v. 
Great  Northern  R.  Co.  145  Fed.  438;  United 
States  v.  Chicago,  M.  &  St.  P.  R.  Co.  149 
P'ed.  486;  United  States  v.  Northern  P.  Ter- 
minal Co.  144  Fed.  861;  Kelley  v.  Great 
Northern  R.  Co.  152  Fed.  232;  United  States 
v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  143 
Fed.  360. 

Although  the  Boston  &  Maine  Railroad 
is  not  a  party,  the  contract  between  it  and 
the  defendant  must  be  considered  in  rela- 
tion to  whether  the  attachment  of  the  car 
in  question  directly  affects  interstate  com- 
merce. 

Wall  V.  Norfolk  &  W.  R.  Co.  52  W.  Va. 
485,  64  L.R.A.  501,  94  Am.  St.  Rep.  948,  44 
S.  E.  294;  Michigan  C.  R.  Co.  v.  Chicago  & 
M.  L.  S.  R.  Co.  1  111  App.  399. 
34 
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Young,  J.,  delivered  the  opinion  of  the 
court : 

1.  The  fact  that  the  Boston  &  Maine  Rail- 
road is  not  party  to  this  proceeding  is  an 
answer  to  the  defendant's  first  position.  It 
will  be  time  enough  to  consider  whether 
that  corporation  had  an  interest  in  the  car, 
which  the  sheriff  was  bound  to  respect, 
when  it  sues  him  for  attaching  the  property. 
Southern  R.  Co.  v.  Brown,  131  Ga.  245,  02 
S.  E.  177. 

2.  It  was  decided  in  Boston,  C.  k  M.  R.  Co. 
V.  Gihnore,  37  N.  H.  410,  72  Am.  Dec.  336, 
that  §§  1  and  2,  chap.  184,  Rev.  Stat.  (Pub. 
Stat.  1901,  chap.  220,  §§  1,  2).  authorized 
the  attachment  of  freight  cars  which  were 
not  in  actual  use,  as  well  as  other  property 
belonging  to  a  railroad;  that  is,  the  mere 
fact  that  railroads  are  public  service  corpo- 
rations does  not  render  their  property  exempt 
from  attachment,  even  though  it  is  needed 
to  enable  them  to  perform  their  public  duty. 
Although  that  case  holds  that  freight  cars 
may  be  attached  when  not  in  actual  use,  the 
question  whether  the  attachment  of  such 
property  is  forbidden  by  the  commerce 
clause  of  the  Federal  Constitution,  or  by 
the  laws  Congress  has  enacted  in  pursuance 
of  the  power  vested  in  it  by  that  clause, 
was  neither  raised  nor  considered;  so,  even 
if  the  defendants  in  that  action  were  in  fact 
engaged  in  interstate  commerce,  the  case  is 
not  decisive  of  the  present  defendants'  con- 
tention, that  the  attachment  of  the  car  in 
question  was  an  illegal  interference  with  it. 
Wyatt  V.  State  Bd.  of  Equalization,  74  N. 
H.  662,  70  Atl.  387. 

Although  the  precise  question  raised  by 
the  defendants'  motion  to  dismiss  has  nev- 
er been  considered  by  this  court,  it  has 
been  considered  by  the  courts  of  Georgia, 
West  Virginia,  South  Carolina,  Illinois, 
Minnesota,  and  the  eighth  judicial  circuit  of 
the  United  States.  The  Georgia  court  holds 
that  such  an  attachment  is  not  an  illegal 
interference  with  interstate  commerce. 
Southern  Flour  &  Grain  Co.  v.  Northern  P. 
R.  Co.  127  .Ga.  626,  9  L.R.A.(N.S.)  853, 
119  Am.  St.  Rep.  366,  56  S.  E.  742,  9  A.  & 
E.  Ann.  Cas.  437.  The  West  Virginia,  South 
Carolina,  Minnesota,  and  Federal  courts 
hold  that  it  is  an  illegal  interference  with 
interstate  commerce.  Wall  v.  Norfolk  &  W. 
R.  Co.  62  W.  Va.  485,  64  L.R.A.  501,  94  Am. 
St.  Rep.  948,  44  S.  E.  294;  Shore  v.  Balti- 
more &  O.  R  Co.  76  S.  C.  472,  57  S.  E. 
526,  11  A.  &  E.  Ann.  Cas.  909;  Connery  v. 
Quincy,  0.  &  K.  C.  R.  Co.  92  Minn.  20,  64 
L.RA.  624,  104  Am.  St.  Rep.  659,  99  N.  W. 
365,  2  A.  &  E.  Ann.  Cas.  347;  Davis  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  (C.  C.) 
146  Fed.  403.  The  Illinois  court  holds 
that  the  statutes  of  that  state  do  not  au- 
thorize the  attachment  of  such  a  car.  Michi- 
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gan  C  R.  Co.  v.  Chicago  &  M.  L.  S.  R.  Co. 
1  111.  App.  399.     All  the  courts,  therefore, 
which  have  considered  the  question,  except 
those   of   Georgia   and    possibly   California 
(Humphreys   v.    Hopkins,    81    CaL   551,  6 
L.R.A.  792,  15  Am.  St.  Rep.  76,  22  Pac  802, 
hold  that  such  attachments  are  void;  bat 
they  do  not  agree  as  to  why  they  are  void, 
nor  lay  down  any  rule  to  determine  what 
constitutes  an  interference  with  interstate 
commerce,  within  the  meaning  of  the  Federal 
Constitution.     The  reasons  the  defendanu 
urge  for  holding  the   attachment  void  are 
that  it  is  forbidden    (1)    by  the  commerce 
clause  of  the  Federal  Constitution;    (2)  bv 
§  5268  of  the  Revised  Statutes  of  the  Unitti 
States,   U.   S.   Comp.   SUt    1903,   p.  3564; 
and   (3)   by  the  interstate  commerce  act 

(1)   Is  this  attachment  forbidden  by  the 
commerce  clause  of  the   Federal    Constitu- 
tion?    Although  the  Supreme  Court  of  the 
United  States  has  not  passed  upon  the  pre- 
cise point  involved  in  this  case,  it  has  fre- 
quently considered  the  question  of  what  cod- 
stitutes  an  illegal  interference  with  inter- 
state commerce   (Galveston,  H.  &  S.  A.  B. 
Co.  V.  Texas,  210  U.  S.  217,  52  L.  ed,  1051, 
28    Sup.    Ct.    Rep.    638;    The    Winnebag^s 
205  U.  S.  354,  51  L.  ed.  836.  27  Sup.  CL  Rep. 
509;  Delamater  v.  South  Dakota,  205  U.  S. 
93,  51  L.  ed.  724,  27  Sup.  Ct:  Rep.  447,  10 
A.  &  E.  Ann.  Cas.  733;   New  York  ex  re-L 
Hatch     V.      Reardon,     204      U.      S.      152.  I 
51    L.    ed.    415,    27    Sup.    Ct.     Rep.    IS^  j 
9     A.     &     £.     Ann.     Cas.     736;      Martin  i 
V.  Pittsburg  &  L.  E.  R.  Co.  203  U.  S.  i>4. 
51  L.  ed.  184,  27  Sup.  Ct.  Rep.  100,  8  A.  &  E. 
Ann.      Cas.     87;      New     Mexico      ex      reU 
McLean  v.  Denver  &  R.  G.  R.  Co.  203  V.  S. 
38,  51  L.  ed.  78,  27  Sup.  Ct.  Rep.  1;   Fop- 
piano  V.  Speed,  199  U.  S.  501,  50  t*.  ed.  2n>, 
26  Sup.  Ct.  Rep.  138;  Old  Dominion  S,  b. 
Co.  V.  Virginia,   198   U.   S.   299,   49   L.  e^l 
1059,  25  Sup.  Ct.  Rep.  686,  3  A,  &  EL  Ami. 
Cas.  1100;  Field  v.  Barber  Asphalt  Pavii.s 
Co.  194  U.  S.  618,  48  L.  ed.  1142,  24  Sup. 
Ct.  Rep.  784;   American  Steel  &   Wire  Co, 
V.  Speed,  192  U.  S.  500,  48  L.  ed.  53S,  24 
Sup.  Ct.  Rep.  365;  New  York  ex  rel.   Penr 
sylvania  R.  Co.  v.  Knight,  192  U.  S.  2:,  4S 
L.  ed.  325,  24  Sup.  Ct.  Rep.  202;    IVnnsyl- 
vania  R.  Co.  v.  Hughes,  191   U.  S.  477.  4 S 
L.  ed.  268,  24  Sup.  Ct.  Rep.  132;   Wisc^- 
sin  &  M.  R.  Co.  v.  Powers,  391   U.  S.   371* 
48  L.  ed.  229,  24  Sup.  Ct.  Rep.  107;  Allen  x 
Pullman's  Palace  Car  Co.  191  U.  S.  171.  4^ 
L.  ed.  134,  24  Sup.  Ct.  Rep.  39;   LouisviT:: 
i  N.  R.  Co.  V.  Eubank,  184  U.  S,  27,  46  I- 
ed.  416,  22  Sup.  Ct.  Rep.  277;    PluniW  \ 
Massachusetts,  155  U.  S.  461,  39  L.  ed.  22: J 
5  Inters.  Com.  Rep.  590,    15   Sup,  Ct.    K«r7i 
'54;  Kidd  v.  Pearson,  128  U.  S.  1,  32  I*  t*J 
146,   2   Inters.   Com.   Rep.   232,   9    Sup.    1. 1 
Rep.   6;    Sherlock  v.   Ailing,   93    U.    S,    mi 
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23  L.  ed.  819) ;  and  "the  argument  in  each 
case  leads  to  the  conclusion  that  if  the 
thing  attempted  is  in  pursuance  of  a  valid 
state  law,  its  enforcement  will  not  be  stayed 
because  it  may  incidentally  affect  interstate 
commerce"  (Southern  Flour  &  Grain  Co.  v. 
Northern  P.  R.  Co.  supra).  The  test,  there- 
fore, to  determine  whether  the  attachment 
in  this  case  was  forbidden  by  the  commerce 
clause  is  to  inquire  (1)  whether  the  statute 
which  authorized  it  is  a  valid  state  law; 
and,  if  it  is  (2),  whether  the  attachment 
of  the  car  was  a  direct  interference  with  in- 
terstate commerce.  That  the  statute  under 
which  the  attachment  was  made  is  a  valid 
state  law,  enacted  to  enable  creditors  to  col- 
lect their  debts,  and  for  no  other  or  ulterior 
purpose,  is  not  questioned.  Hence  the  at- 
tachment of  the  car  was  not  forbidden  by 
the  commerce  clause  of  the  Federal  Constitu- 
tion; for  it  is  obvious  that  seizing  a  car 
when  it  is  not  in  use  does  not  directly  affect 
either  intrastate  or  interstate  commerce. 
(2)  The  next  question  is  as  to  the  effect 
of  §  5258  of  the  Revised  Statutes  of  the 
United  States,  U.  S.  Comp.  Stat.  3901,  p. 
3564,  on  the  validity  of  the  attachment. 
That  section  provides  that  "every  railroad 
company  in  the  United  States  .  .  . 
is  hereby  authorized  to  carry  upon  and  over 
its  road  .  .  .  freight  and  property  on 
their  way  from  any  state  to  another  state, 
.  .  .  and  to  connect  with  roads  of  other 
states  so  as  to  form  continuous  lines  for  the 
transportation  of  the  same  to  the  place 
of  destination."  As  tliis  section  has  been 
construed,  it  gives  railroads,  no  matter 
where  they  are  incorporated,  the  right  to 
engage  in  interstate  business  in  all  parts 
of  the  United  States,  and  to  become  jointly 
interested  with  roads  in  other  states,  in  the 
interstate  business  originating  on  their 
lines.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Interstate  Commerce  Commission,  162  U.  S. 
184,  192,  40  L.  ed.  935,  938,  5  Inters.  Com. 
Rep.  391,  16  Sup.  Ct.  Rep.  700.  Consequent- 
ly when  the  defendants  made  their  contract 
with  the  Boston  &,  Maine  Railroad,  they  be- 
came jointly  interested  with  that  road  in 
all  the  interstate  business  originating  on 
either  road,  to  be  delivered  to  the  other 
for  purpose  of  carriage  to  its  destination. 
When  the  defendants  delivered  the  car  in 
question  to  the  Boston  &  Maine  Railroad, 
they  engaged  in  business  in  this  state  by 
their  duly  authorized  agent, — the  Boston 
&,  Maine  Railroad.  There  is  no  force,  there- 
fore, in  their  contention  that  the  attachment 
is  a  direct  interference  with  interstate  com- 
merce because  it  compels  them  to  come  into 
a  state  in  which  they  are  not  doing  busi- 
ness, for  the  purpose  of  defending  this  suit; 
for  they  were  doing  business  here  when  the 
car  was  attached,  and  will  continue  to  do 
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business  here  as  long  as  their  contract  with 
the  Boston  &  Maine  Railroad  remains  in 
force.  If  §  5258  compelled  the  defendants  to 
send  their  cars  into  this  state,  there  would 
be  force  in  their  contention  that  it  must  be 
assumed  Congress  did  not  intend  to  com- 
pel them  to  follow  cars  all  over  the  United 
States,  in  the  defense  of  actions  begun  by 
attaching  them.  But  as  has  been  seen,  § 
5258  permits,  but  does  not  compel,  the  send- 
ing of  cars  by  the  defendants  over  other 
roads.  Consequently,  the  presumption  is 
that  Congress  intended,  in  case  they  availed 
themselves  of  the  provisions  of  the  section 
and  sent  their  cars  into  this  state,  that  they 
should  stand  as  well  as  they  would,  and  no 
better  than  they  would,  if  they  were  incor- 
porated here,  or  if  they  were  the  owners  or 
lessees  of  the  Boston  k  Maine  Railroad. 
Neither  does  the  defendants'  contention 
that  delivering  freight  to  a  connecting  car- 
rier outside  this  state,  to  be  hauled  into  it, 
is  not  doing  business  here,  come  to  anything. 
Even  if  it  is  sound  as  an  abstract  legal 
proposition,  it  has  no  application  to  the 
facts  of  this  case.  As  has  been  seen,  the 
defendants  were  jointly  interested  with  the 
Boston  &  Maine  Railroad  in  the  safe  deliv- 
ery of  the  contents  of  the  attached  car  to 
the  consignee  at  Greenland.  Act  June  29, 
1906,  chap.  3591,  34  Stat,  at  L.  591, 
U.  S.  Comp.  Stat.  Supp.  1907,  p.  892.  Conse- 
quently they  were  doing  business  here  in 
the  same  way  every  member  of  a  partner- 
ship does  business  wherever  any  of  his  part- 
ners carry  on  the  joint  enterprise.  But 
if  it  be  conceded  that  the  defendants  are 
not  doing  business  here,  it  is  not  a  greater 
hardship  to  compel  them  to  come  here  to 
defend  this  suit  than  it  would  be  to  send 
the  plaintiff  to  New  York  to  prosecute  her 
claim  against  them. 

If,  therefore,  the  attachment  in  this  case 
is  forbidden  by  §  5258,  the  reason  for  it 
is  not  because  the  defendants  have  no  place 
of  business  in  this  state,  but  because  they 
were  engaged  in  interstate  commerce  and 
used  the  car  in  question  in  that  branch  of 
their  business ;  for,  as  has  been  seen,  the 
section  permits,  but  does  not  compel,  them 
to  engage  in  that  traffic.  Kentucky  &  I. 
Bridge  Co.  v.  Louisville  &  N.  R.  Co.  (C.C.) 
2  L.R.A.  289,  2  Inters.  Com.  Rep.  351,  37 
Fed.  567,  625;  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  V.  Interstate  Commerce  Commission, 
supra.  Consequently  there  can  be  no  pre- 
siunption  that  Congress '  intended,  in  case 
the  defendants  accepted  the  provisions  of 
the  interstate  commerce  act,  to  exempt  their 
cars  from  the  operation  of  the  laws  of  the 
states  into  which  they  were  sent,  when  they 
would  not  be  so  exempted  if  they  owned 
the  roads  over  which  the  cars  were  sent,  or 
if  tUey   hauled   the  cars  over   those  roads 
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with  their  own  engines.  Western  U.  Teleg.  | 
Co.  V.  Atty.  Gen.  125  U.  S.  630,  31  L.  ed. 
790,  8  Sup.  Ct.  Rep.  961;  Ratterman  v. 
Western  U.  Teleg.  Co.  127  U.  S.  411.  32  L. 
ed.  229,  2  Inters.  Com.  Rep.  69,  8  Sup.  Ct. 
Rep.  1127;  Leloup  v  Mobile,  127  U.  S. 
640,  32  L.  ed.  311,  2  Inters.  Com.  Rep.  134, 
8  Sup.  Ct.  Rep.  1380;  Atty.  Gen.  v.  Western 
U.  Teleg.  Co.  141  U.  S.  40,  35  L.  ed.  628, 

11  Sup.  Ct.  Rep.  889;  Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  141  U.  S.  18,  36 
L.  ed.  613,  3  Inters.  Com.  Rep.  595,  11  Sup. 
Ct.  Rep.  876;  Western  U.  Teleg.  Co.  v. 
Missouri,  190  U.  S.  413,  47  L.  ed.  1116, 
23  Sup.  Ct.  Rep.  730;  Central  Stock  Yards 
Co.  V.  Louisville  &  N.  R.  Co.  192  U.  S. 
568,  48  L.  ed.  665,  24  Sup.  Ct.  Rep.  339. 

Since  this  is  bo,  the  same  test  should  be 
applied  to  determine  the  validity  of  the  at- 
tachment, in  so  far  as  §  5268  is  concerned, 
as  would  be  applied  if  the  car  were  owned  by 
the  Boston  &  Maine  Railroad.  20  Harv- 
ard L.  Rev.  319,  320.  As  has  already  been 
stated,  that  test  is  to  inquire  whether  the 
interference  is  direct  or  merely  incidental. 
Maine  v.  Grand  Trunk  R.  Co.  142  U.  S. 
217,  35  L.  ed.  994,  3  Inters.  Com.  Rep.  807, 

12  Sup.  Ct.  Rep.  121,  163.  That  this  is 
the  proper  test  will  be  apparent  from  an 
examination  of  any  one  of  the  different  lines 
of  cases  which  decide  whether  a  particu- 
lar act  constitutes  an  illegal  interference 
with  interstate  commerce.  Take,  for  exam- 
ple, the  decision  relating  to  taxation.  An 
examination  of  the  cases  shows  that  the 
test  applied  to  determine  the  validity  of  a 
tax  is  not  to  inquire  where  the  owner  of 
the  property  resides  or  does  business,  but 
whether  the  tax  directly  affects  interstate 
commerce;  for  although  states  cannot 
legally  tax  such  commerce  (Galveston, 
H.  &  S.  A.  R.  Co.  V.  Texas,  210  U.  S. 
217,  52  L.  ed.  1031,  28  Sup.  Ct.  Rep.  638), 
they  may  tax  railroads  as  going  concerns 
(Maine  v.  Grand  Trunk  R.  Co.  supra). 
Cars  employed  within  the  borders  of 
a  state  may  be  taxed  as  capital  employed 
there,  notwithstanding  they  are  used  in 
interstate  traffic,  and  their  owners  neither 
reside  nor  have  places  of  business  in  the 
state.  New  York  ex  rel.  New  York  C.  R. 
Co.  V.  Miller,  202  U.  S.  684,  50  L.  ed.  1155, 
26  Sup.  Ct.  Rep.  714;  Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  supra. 

(3)  The  attachment,  therefore,  created  a 
valid  lien  on  the  car  in  favor  of  the  plain- 
tiff; unless  the  making  of  such  an  attach- 
ment is  forbidden  by  the  interstate  com- 
merce act  (Act  Feb.  4,  1887,  chap.  104,  24 
Stat,  at  L.  379,  U.  S.  Comp.  Stat.  1901, 
p.  3154).  Sections  1^  Q,  S,  9,  and  10  of  1 
29  L.R.A.(N.S.)^ 


the  act  provide  that  it  shall  apply  to  iH 
steam  railroads  engaged  in  interstate  eon- 
meroe,  either  over  their  own  roads,  oi  by 
virtue  of  the  provisions  of  §  525S  d  tk 
Revised  Statutes  of  the  United  SUt«,t]ut 
railroads  shall  make  and  post  rates,  udnoii 
change  them  without  notice;  and  that  gk| 
injured .  by  a  railroad's  failure  to  comply! 
with  the  provisions  of  the  act  shall  law  i 
civil  remedy  against  the  offending  tur^, 
ration,  and  also  the  right  to  enter  a  csdj 
plaint  with  the  interstate  commerce  eommi^ 
sion.  Sections  2,  3,  4,  5,  and  7  forbid  ^ 
railroads  to  which  the  act  applies  to  m^ 
special  rates  or  pooUng  agreements; J 
give  preferences  to  either  persona  or  pla«^ 
to  charge  more  for  a  short  haul  than  f 
a  long  haul  in  the  same  direction;  or 
combine  to  prevent  the  eontinuons  cartiaj 
of  goods.  Sections  11  to  24  create  the  d 
mission,  impose  its  duties,  and  prescribe  j 
mode  of  procedure.  It  is  clear  from  « 
synopsis  of  the  act  that  it  ***  ^ 
intended  to  enable  railroads  engaged 
interstate  commerce  to  aToid  ^ 
ment  of  their  just  debts,  but  to  « 
pel  them  to  carry  for  all  on  equal  ta 
and  for  a  fair  price,  without  unnecesa 
to  persons  or  places,  and  to  prevent  r 
roads  which  engage  in  the  business,  as 
the  provisions  of  §  6258,  from  trans^ 
ping  car-load  lots  of  freight  at  conwci 
points.  Cincinnati,  N.  0.  &  T.  P.  *• 
V.  Interstate  Commerce  Commission, 
U.  S.  184,  187,  40  L.  ed.  936,  5  Interi  ( 
Rep.  391,  16  Sup.  Ct.  Rep.  700. 

Is  the  attacliment  of  freight  cars » 
are  not  in  actual  use  forbidden  bv  the 
In  other  words,  is  a  sUtute  which  p 
their  attachment  in  conflict  with  the  p 
sions  of  the  act?  It  seems  clear  that 
not.  Such  a  statute  is  not  open  to  tb 
jcction  that  it  intends  to  promote  the 
at  which  the  interstate  commerce  • 
aimed,  or  that  it  directly,  or  in^ 
tends  to  defeat  any  of  the  purposes  Coi 
had  in  view  when  the  legislation  ^ 
acted.  If  our  statute  permitted  the  j 
ment  of  cars  in  transit,  or  even  wh*^ 
are  in  use,  there  would  be  some  foun^ 
for  the  contention  that  it  is  calculi 
produce  a  direct  interference  with 
state  commerce ;  but,  as  it  does  not  i 
the  attachment  of  cars  which  are  u 
it  is  not  open  to  that  objection. 

Case  discharged. 

All  concur. 

Petition  for  rehearing  denied. 


1910« 


PFAJ^Z  ▼.  HUMBURG. 


633 


OHIO  SUPREBfE  COURT. 

JOHN  PFANZ,  Plflf.  in  Err., 

V. 

MAGDALENA  HUMBURG  et  al. 

(82  Ohio  St.  1,  91  N.  E.  863.) 

Broker  —  covninisslon  —  refusal  of  pur- 
chaser to  take  property  —  effect. 

P.,  a  real-estate  agent,  accepted  the  fol- 
lowing written  proposition:  ''Cincinnati, 
Ohio,  May  2,  1905.  John  Pfanz,  Agent:  I 
hereby  authorize  you  to  sell  for  me  the 
following  described  real  estate,  located  at 
2241  Flora  place,  for  the  sum  of  three 
thousand  five  hundred  ($3,500)  dollars,  on 
the  following  terms:  Title  to  be  perfect, 
free,  and  unencumbered;  payments  to  be 
cash;  and  I  agree  to  give  you  sole  authori- 

Headnote  by  the  Coubt. 


ty  to  sell  the  same  for  the  period  of  ten 
days,  and  agree  to  pay  you  for  services  when 
the  property  is  sold.  Magdalena  Humburg. 
William  Humburg.** 

P.  procured  one  who  said  he  was  willing 
to  take  the  property  at  said  price,  and  he 
paid  the  agent  $9.75,  for  which  the  agent 
gave  a  receipt,  and  turned  the  payment  over 
to  the  vendors;  but  no  written  contract  of 
purchase  was  entered  into,  nor  was  pos- 
session taken  by  the  alleged  purchaser,  who 
afterwards  refused  to  take  the  premises  or 
complete  the  purchase  by  entering  into 
an  enforceable  contract. 

Held  that  the  condition  in  said  contract 
of  employment,  "to  pay  for  services  when 
the  property  is  sold,"  has  not  been  com- 
plied with  by  the  agent,  and  he  is  not  en- 
titled to  recover  commission. 

(March   15,    1910.) 


Note.  "^  Effect  of  contract  expressly 
making  hroTcer*8  right  to  cotntnis* 
sions  dependent  upon  **8ale*'  of 
property  or  other  condition  teyond 
that  ordinarily  implied. 

This  note  does  not  concern  itself  with  the 
general  question  whether,  under  an  ordi- 
nary contract  with  a  broker  for  the  sale 
of  property,  he  must  do  anything  more  than 
to  find  a  purchaser  who  is  ready,  willing, 
and  able  to  take  the  property;  but  is  limit- 
ed strictly  to  such  cases  as  Pfanz  v.  Hum- 
bubo,  which  deal  with  the  question  as  to 
what  is  necessary  to  entitle  the  broker  to 
his  commission  when,  according  to  the 
terms  of  a  special  contract,  the  payment- 
thereof  is  dependent  upon  some  condition 
to  be  fulfilled  by  the  broker  himself  or  by 
the  vendor  or  purchaser. 

Cases  concerning  contracts  by  the  terms 
of  which  commissions  were  payable  to  a 
broker  even  though  the  sale  of  the  property 
was  elTected  by  another  broker  or  by  the 
principal  himself  have  been  expressly  ex- 
cluded. Such  cases  may  be  found  included 
in  the  notes  to  Jennings  v.  Trummer,  23 
L.R.A.(N.S.)  164,  and  Dalke  v.  Sivyer,  27 
L.R.A.(N.S.)   195. 

The  question  of  broker's  right  to  com- 
missions where  he  procures  a  purchaser  at 
the  price  stated  by  his  principal,  but  on 
slightly  difi'crent 'terms  in  regard  to  cash  or 
time  of  payment,  and  the  owner  refuses  to 
consummate  the  sale,  is  discussed  in  a  note 
to  Jensen  v.  Marohn,  21  Ii.K.A.(N.S.)   935. 

In  Dorrington  v.  Powell,  52  Neb.  440,  72 
N.  W.  687,  it  was  held  that  commissions 
cannot  be  recovered  for  merely  finding  a 
purchaser,  upon  a  sale  never  consummated, 
where  there  is  a  special  contract  dn  the 
part  of  the  broker  "to  sell**  and  "dispose*' 
of  the  property. 

So,  in  Schlansky  v.  Hillman,  111  N.  Y. 
Supp.  606,  where  commissions  were  to  be 
paid  a  broker  "when  a  contract  for  the 
sale  was  signed/*  it  was  held  that  he  is  not 
entitled  thereto  when  no  contract  was  ever 
signed,  and  the  purchaser,  although  having 
29  L.R.A.(N.S.) 


made  an  oral  offer  which  the  vendor  ac- 
cepted, abandoned  the  sale.  The  court  said : 
"Plaintiffs'  commissions  depended  upon 
plaintiffs'  bringing  the  buyer  and  seller  to 
an  actual  agreement,  not  a  prospective  or 
contemplated  one.  The  commissions  de- 
pended upon  a  sale  of  the  property  through 
their  efforts,  and  where  no  binding  con- 
tract for  a  sale  is  made,  through  the  fault 
of  the  proposed  purchaser  procured  by 
plaintiffs,  the  latter  are  not  entitled  to  a 
recovery." 

In  Reichard  v.  Wallach,  91  N.  Y.  Supp. 
347,  it  was  held  that  failure  to  show  that 
a  contract  was  signed,  where  an  agreement 
for  broker's  services  provided  that  "com- 
missions or  brokerage  will  be  paid  only  to 
the  one  who  actually  makes  and  finally  com- 
pletes the  sale,  and  has  the  contract 
signed,"  showed  no  such  compliance  with 
the  contract  as  to  entitle  the  broker  to 
commissions. 

In  Parmly  v.  Head,  33  111.  App.  134,  it 
was  held  that,  where  compensation  is  to  be 

Said  a  broker  "if  the  sale  goes  through," 
e  does  not  entitle  himself  to  claim  it,  ii  he 
brings  a  purchaser  who  says  he  will  buy 
and  verbally  agrees  to  do  so,  but  who,  for 
no  legal  reason,  refuses  to  complete  the 
transaction. 

In  Wenks  v.  Hazard  (Iowa)  121  N.  W. 
1058,  it  was  held  that  a  promise  of  com- 
missions for  finding  a  purchaser  of  a  laun- 
dry business,  "to  whom  the  owner  was  will- 
ing to  sell,"  contemplated  finding  a  pur- 
chaser who  was  ready,  willing,  and  able  to 
buy.  The  court  said:  "The  appellee  con- 
tends here  that  his  undertaking  was  to  pro- 
cure '  a  purchaser  to  whom  the  defendant 
was  willing  to  sell.'  His  argument  is,  in 
effect,  that  he  did  not  undertake  to  pro- 
cure a  purchaser  who  was  'ready,  willing, 
and  able  to  buy.'  If  this  distinction  could 
be  tolerated  at  all,  the  ground  upon  which 
the  plaintiff  so  stands  is-  not  supported  by 
his  own  testimony  as  a  witness.  There 
seems  to  be  an  attempt  in  his  petition  to 
preserve  a  line  of  distinction  between  the 
ordinary  procuring  of  a  purchaser  ready, 
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ERROR  to  the  Circuit  Court  for  Hamil- 
ton County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of  Com- 
mon Pleas  entered  on  a  directed  verdict 
for  defendants  in  an  action  brought  to  re- 
cover commissions  for  procuring  a  pur- 
chaser for  certain  real  estate.    Affirmed. 

Statement  by  Price,  J.: 

The  controversy  between  the  parties  was 
first  heard  by  a  justice  of  the  peace,  where 
the  plaintiff  in  error  prevailed  and  recov- 
ered judgment  against  the  defendants  in 
error.  The  latter  appealed  to  the  court  of 
common  pleas,  where  an  issue  was  made  up 
by  the  petition  and  answer  thereto.  As  the 
contract  between  the  parties  is  copied  in  the 
petition,  we  make  the  petition  a  part  of 
this  statement,  as  follows:  'Tor  his  cause 
of  action  against  the  defendants  herein, 
plaintiff  says  that  on  May  2,  1905,  he  en- 
tered into  a  contract  in  writing  with  the 
defendants  herein,  a  copy  of  which  is  aa  fol- 
lows, to  wit: 


"Cincinnati,  Ohio,  May  2,  1905. 
"John  Pfanz,  Agent: 

**I  hereby  authorize  you  to  sell  for  me 
the  following  described  real  estate,  located 
at  2241  Flora  place,  for  the  sum  of  three 
thousand  five  hundred  ($3,500)  dollars,  on 
the  following  terms:  Title  to  be  perfect, 
free,  and  unencumbered;  payments  to  be 
cash;  and  I  agree  to  give  you  sole  author- 
ity to  sell  the  same  for  the  period  of  ten 
days,  and  agree  to  pay  you  for  aervices 
when  the  property  is  sold. 

"Magdalena  Humburg. 

**William   Humburg. 

'Tlaintiff  says  that  on  or  about  May  9, 
1905,  he  procured  in  writing  a  purchaser 
for  the  said  premises,  in  accordance  with 
the  terms  of  said  contract,  who  was  ready, 
able,  and  willing  to  purchase  said  property 
in  accordance  with  the  terms  of  the  con- 
tract above  set  forth,  and  so  notified  the 
defendants.  Plaintiff  says  further  that,  hav- 
ing done  and  performed  all  the  things  by 


willing,  and  able  to  buy,  and  the  procuring 
of  a  purchaser  'to  whom  the  defendant  was 
willing  to  sell.'  Even  under  this  allega- 
tion, the  plaintiff  was  required  to  find  'a 
purchaser.'  A  purchaser  must  be  deemed 
one  who  actually  purchases,  or  is  ready, 
willing,  and  able  to  purchase.  McLeod  is 
not  shown  to  be  a  purchaser  within  either 
view.  We  may  as  well  say,  however,  that 
the  distinction  pressed  upon  us  at  this 
point  is  without  merit.  An  owner  of  prop- 
erty who  wishes  to  sell  can  have  no  occasion 
to  employ  brokers  to  find  persons  to  whom 
he  is  Svilling  to  sell.'  He  is  confronted 
with  no  difficulty  at  this  point.  There  are 
thousands  of  persons  constantly  within  his 
range  of  vision,  to  any  one  of  whom  he 
would  be  'willing  to  sell.*  His  problem  is 
to  find  the  man  who  is  ready,  willing,  and 
able  to  buy  on  his  terms.  And  this  is  the 
very  basis  of  the  recognition  which  the 
law  gives  to  the  business  of  the  broker  as 
such." 

But  in  Lunsford  v.  Bailey,  142  Ala.  319, 
38  So.  362,  where  a  real-estate  broker 
agreed  "to  procure  a  customer"  for  certain 
property  for  a  stated  price,  it  was  held 
that  a  complaint  alleging  compliance  with 
such  agreement  was  not  demurrable  for 
failing  to  allege  that  the  customer  was 
ready,  able,  and  willing  to  pay  for  the 
property. 

It  has  been  held  that  where  a  broker  for 
the  sale  of  property  was  to  be  paid  com- 
missions "when  title  passed,"  he  is  not  en- 
titled thereto,  if  for  some  reason  the  pur- 
chaser fails  to  complete  the  transaction. 
Fittichauer  v.  Van  Wyck,  92  X.  Y.  Supp. 
241;  Couper  v.  O'Neill,  63  Misc.  319,  103 
N.  Y.  Supp.  122. 

So,  where  commissions  are  due  and  pay- 
able when  goods  are  "shipped,  accepted,  and 
paid  for,"  such  conditions  are  precedent  to 
the  ri^ht  of  the  broker  to  demand  the  com- 
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mission  for  bringing  about  the  sale.     Hill- 
man  V.  Joseph,  9  Pa.  Super.  Ct.  1. 

However,  a  contract  which  provided  that 
no  commissions  were  to  be  paid  until  title 
passed,  and  if  for  any  reason  title  could 
not  be  passed,  no  commissions  were  to  be 
paid  whatever,  was  held,  in  Greenwald  ▼. 
Rosen,  61  Misc.  260,  113  N.  Y.  Supp.  764, 
not  to  contemplate  an  arbitrary  refusal  of 
the  vendor  to  complete  the  transaction,  but 
was  intended  to  take  effect  only  if  the 
consummation  of  the  transaction  was  pre- 
vented by  circumstances  bejond  the  vend- 
or's control. 

In  Micks  v.  Stevenson,  22  Ind.  App.  475, 
51  N.  E.  492.  it  was  held  that  a  sale  was 
"consummated"  so  as  to  entitle  a  broker 
to  commissions  for  effecting  it,  when  the 
contract  of  sale  was  executed,  although 
such  contract  of  sale  was  conditional,  and 
the  conditions  were  never  complied  with. 

And  where  the  payment  of  commissions 
is  dependent  upon  the  "consummation"  of 
the  sale,  if  the  vendors  elect  to  sue  for 
specific  performance,  and  recover  a  collect- 
able judgment  for  -the  price  of  the  prop- 
erty sold,  the  broker  is  entitled  to  his  com- 
mission, as  the  sale  is  thereby  consummat- 
ed. Lawler  v.  Armstrong,  53  Wash.  664, 
102  Pac.  775. 

In  Alvord  v.  Cook,  174  Mass.  120,  64  N. 
E.  499,  where  a  broker  had  obtained  for 
his  principal  a  contract  with  a  third  per- 
son for  the  exchange  of  real  estate,  which, 
however,  was  never  enforced,  it  was  held 
that  a  promise  to  pay  commissions,  part 
in  the  land  to  be  received  in  exchange  and 
part  in  cash,  "when  the  Agreement  is  car- 
ried into  effect,"  fixed  the  time  beyond 
which  the  broker  was  not  called  upon  to 
wait,  and  was  not  a  condition  of  payment. 
The  court  took  occasion  to  say:  "The 
plaintiffs  had  done  all  they  were  employed 
to  do.     They  had  obtained  for  the  defend- 
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him  to  be  done  under  said  contract  on  his 
part,  he  made  demand  of  said  defendants 
for  $70,  being  the  amount  due  him  for  com- 
pei«&ation  on  said  sale,  and  a  reasonable  sum 
due  him  for  services  thus  rendered;  but 
that  the  defendants  refused  to  pay  him  said 
sum  of  $70  thus  due  him  as  aforesaid." 
Then  follows  a  prayer  for  judgement  for  the 
amount  and  interest  thereon. 

The  following  answer  was  filed:  "And 
now  come  the  defendants,  and  for  answer 
say  that  they  admit  that  this  cause  comes 
into  this  court  on  appeal  from  the  judg- 
ment of  James  M.  Brant,  justice  of  the 
peace  in  and  for  Cincinnati  township,  and 
that  they  entered  into  the  written  contract 
dated  May  2,  1005,  a  copy  of  which  is  set 
out  in  the  petition.  -  For  further  answer 
these  defendants  deny  each  and  every  other 
allegation  in  the  petition  contained." 

The  case  came  to  trial  before  a  jury,  and, 
after  the  plaintiff  had  introduced  his  testi- 
mony and  rested,  the  defendants  moved  the 
court  to  direct  a  verdict  in  their  favor,  and  I 


the  court  sustained  the  motion,  overruled 
motion  for  new  trial,  and  rendered  judg- 
ment on  the  directed  verdict.  The  circuit 
court  affirmed  the  judgment. 

Messrs.  A.  li.  Herr linger  and  Edward 
T.  Dixon  for  plaintiff  in  error. 

Messrs.  Renner  &  Renner  and  Eugene 
Helm  for  defendants  in  error. 

Price,  J.,  delivered  the  opinion  of  the 
court: 

When  the  plaintiff  closed  his  evidence  he 
had  made  no  better  case  than  he  had  stated 
in  a  very  vulnerable  petition.  The  petition 
shows  that  the  right  to  compensation  de- 
pended upon  a  completed  sale.  The  contract 
under  which  this  agent  was  acting  author- 
ized him  to  sell  the  property  therein  de- 
scribed on  terms  clearly  stated :  "Title  to 
be  perfect,  free,  and  unencumbered."  He 
was  given  sole  authority  to  make  the  sale 
for  a  period  of  ten  days,  and  the  o^Tiers^ 
agreed  to  "pay  you  [the  agent]  for  services 
when  the  property  is  sold.' 
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ants  a  contract  with  Jewell,  which  the  de- 
fendants could  compel  him  to  carry  out, 
and  all  parties  expected  it  w&uld  be  car- 
ried out.  The  plaintiffs  had  no  further  pow- 
er in  the  matter, — the  rest  was  to  be  done 
by  the  defendants.  But  they  had  the  right 
to  assmne  that  the  defendants  would  use 
all  reasonable  efforts  to  do  the  rest,  and  to 
avail  themselves  of  the  agreement  with 
Jewell.  The  defendants  needed  nothing  to 
protect  them,  because  all  parties  assumed 
that  the  contract  was  valid,  and  the  de- 
fendants were  masters  of  the  situation  as  to 
whether  it  should  be  carried  out.  It  is  not 
reasonable  to  suppose  that  the  plaintiffs 
intended  to  leave  the  question  of  the 
payment  of  their  commission  in  a  matter 
where  they  had  performed  their  whole 
duty  by  obtaining  a  valid  enforceable 
agreement  for  the  exchange  of  the  prop- 
erty, to  the  chance  of  a  subsequent  can- 
celation of  the  agreement  between  the  de- 
fendants and  Jewell,  or  to  the  whim  or 
caprice  of  either  of  the  principals.  Such  an 
interpretation  does  not  seem  natural  under 
the  circumstances.'' 

So,  in  Meltzer  v.  Straus,  61  Misc.  250, 
113  N.  Y.  Supp.  583,  it  was  held  that  a 
contract  agreeing  to  pay  brokers  commis- 
sions on  "closing  of  title"  fixes  the  time 
when  the  commission  shall  be  payable,  and 
is  not  a  condition  precedent  to  a  recovery  of 
the  brokerage. 

So,  in  Morgan  v.  Calvert,  126  App.  Div. 
327,  110  N.  Y.  Supp.  855,  where  a  broker 
was  promised  a  certain  sum  of  money  as 
commissions  on  the  execution  of  the  con- 
tract of  sale  for  a  certain  sum  or  over, 
and  the  balance  "at  the  closing  of  the  title," 
it  was  held  that  this  merely  fixed  the  time 
of  payment,  and  such  being  set  for  a  .cer- 
tain day  by  the  contract  of  sale,  the  com- 
missions were  then  payable,  though  defects 
in  the  title  renderea  it  impossible  for  the 
owner  to  comnlete  th6  sale  at  that  time. 
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A  case  closely  related  to  the  above,  al- 
though not  strictly  in  point,  is  Kerfoot  v. 
Steele,  113  111.  610,  where  it  was  held  that 
brokers  who  had  been  authorized  to  buy 
certain  property  from  certain  persons,  and, 
in  consideration  of  their  services  in  con- 
nection "with  said  purchase,"  had  been 
promised  a  commission,  are  not  entitled 
to  further  compensation  because,  in  addi- 
tion to  securing  a  conditional  contract  of 
sale  from  the  person  who  had  the  appar- 
ent title,  they  aided  the  principal  in  vari- 
ous ways  in  foreclosure  proceedings  found 
necessary  to  secure  complete  title.  The 
court  snid  that  the  services  sued  for  were 
all  performed  anterior  to  the  execution  of 
the  foreclosure  deed,  and  in  and  about  the 
consummating  of  the  title,  and  might  be 
fairly  considered  as  services  "in  connection 
with  said  purchase." 

The  general  question  of  performance  by  a 
real-estate  broker  of  his  contract  to  find  a 
purchaser  or  effect  an  exchange  of  his  prin- 
cipal's property  is  discussed  in  a  note  to 
Lunney  v.  Healey,  44  L.R.A.  593. 

The  power  of  a  real-estate  broker  to  make 
a  contract  of  sale  is  discussed  in  notes  to 
Weatherhead  v.  Ettinger,  17  L.R.A.(N.S.) 
210,  and  Jasper  v.  Wilson,  23  L.R.A.(N.S.) 
982. 

For  cases  on  broker's  right  to  commis- 
sion on  failure  of  employer's  title,  see  notes 
to  Yoder  v.  Randol,  3  L.R.A.(N.S.)  676, 
and  Little  ▼.  Fleishman,  24  L.R.A.(N.S.) 
1182. 

The  question  of  mutuality  of  contract 
giving  a  real-estate  broker  exclusive  au- 
thority to  sell,  or  promising  him  commis- 
sions in  case  of  sale  by  anyone  else,  but 
which  does  not  in  terms  impose  any  obli- 
gations upon  him,  is  discussed  in  a  note  to 
Schoenmann  v.  Whitt,  19  L.R.A.(N.S.)  698. 

G.V. 
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There  is  no  averment  in  the  petition  that 
the  property  was  sold;  but  the  averment  is 
that  plaintiff,  on  or  about  the  9th  of  May, 
1005,  "procured  in  writing  a  purchaser  for 
the  said  premises,  in  accordance  with  the 
terms  of  said  contract,  who  was  ready,  able 
and  willing  to  purchase  said  property  in 
accordance  with  the  terms  of  the  contract 
above  set  forth,  and  so  notified  the  defend- 
ants." This  falls  far  short  of  making  a 
sale,  for  many  untoward  incidents  may  oc- 
cur after  a  purchaser  is  procured,  which 
may  defeat  a  sale,  without  any  fault  on 
the  part  of  the  owners,  the  principals.  This 
agent  knew  a  Mr.  Ohlinger,  who  had  .made 
inquiry  about  property,  and  the  agent  took 
him  to  the  Humburg  premises,  and  they 
were  examined  by  Ohlinger  and  also  by  his 
wife.  They  seemed  satisfied  with  the  prop- 
erty and  the  terms,  and  orally  agreed  to 
pay  the  price.  But  no  contract  was  reduced 
'  to  writing,  and  of  course  none  signed.  Oh- 
linger paid  the  agent  $9.75,  for  which  the 
latter  gave  a  receipt.  This  receipt  signed 
by  plaintiff,  the  agent,  stated:  "The  title 
to  said  property  must  be  good  and  unen- 
cumbered, except  the  taxes  in  December, 
1905,  and  thereafter."  The  agent  turned 
the  $9.75  over  to  the  Humburgs,  taking 
their  receipt  therefor.  But  Ohlinger  signed 
no  writing  whatever.  And  aside  from  the 
above  contract  of  agency,  the  Humburgs 
signed  nothing  except  a  receipt  to  the  agent 
for  the  $9.75.  Ohlinger  did  not  take  pos- 
session, and  nothing  further  was  done 
towards  completing  a  sale.  The  plaintiff's 
testimony  shows  that,  after  Ohlinger  had 
paid  the  $9.75,  His  attorney  examined  the 
title,  pronounced  it  bad,  and  advised  Oh- 
linger against  buying  the  property,  and  he 
acted  on  that  advice,  and  there  all  negotia- 
tions ended.  Neither  the  owners  in  person 
or  by  the  agent;  nor  the  prospective  pur- 
chaser, signed  any  contract  of  sale,  and,  as 
possession  was  not  taken,  there  was  nothing 
but  an  unenforceable  parol  agreement.  If 
this  be  true,  it  is  quite  certain  there  had 
been  no  valid  sale  made.  The  agent  failed 
to  procure  a  contract  of  purchase  and  sale, 
which  the  owners  could  enforce,  and  under 
his  contract  of  agency  he  was  required  to 
make  a  sale,  or  secure  a  valid  contract  for 
the  same,  in  order  to  receive  compensation. 
This  agency  contract  was  not  to  merely  pro- 
cure an  able,  willing,  and  ready  purchaser, 
but  the  owners  agree  to  pay  for  services 
when  the  property  is  sold.  This  condition 
is  not  met  where  a  parol  contract  is  made 
which  cannot  be  enforced. 

As  said  in  Wilson  v.  Mason,  158  111.  304- 
311,  49  Am.  St.  Rep.  162,  42  N.  E.  134,  136: 
"The  true  rule  is  that  the  broker  is  entitled 
to  his  commissions,  if  the  purchaser  pre- 
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sented  by  him  and  the  vendor,  his  employer, 
enter  into  a  valid,  binding,  and  enforceable 
contract.  .  .  .  An  agreement  by  a  real* 
estate  broker  to  procure  a  purchaser  not 
only  implies  that  the  purchaser  shall  be 
one  able  to  comply,  but  that  the  seller  and 
the  purchaser  must  be  bound  to  each  other 
in  a  valid  contract.  So,  where  the  agree- 
ment of  the  real-estate  broker  is  to  make 
a  sale,  his  commission  is  earned  when  a 
contract  is  entered  into,  which  is  mutually 
obligatory  upon  the  vendor  and  vendee,  even 
though  the  vendee  afterwards  refuses  to 
execute  his  part  of  the  contract  of  sale  or 
purchase.  .  .  .  An  oral  agreement  upon 
the  part  of  the  purchaser  of  land  would  not 
be  a  valid  agreement;  and  if  he  refused  to 
complete  the  sale  of 'land  after  such  oral 
agreement,  without  fault  upon  the  part  of 
the  seller,  the  obligation  of  the  broker 
would  not  be  fulfilled,  and  he  could  not  re- 
cover his  commissions." 

This  authority  fully  covers  the  present 
question,  and  we  are  satisfied  with  it.  The 
failure  to  complete  the  sale  in  the  present 
case  was  not  tlirough  the  fault  of  the  sellers, 
for  the  record  shows  they  tendered  a  deed 
to  Ohlinger  and  urged  his  acceptance.  The 
reason  for  refusal  given  by  Ohlinger  was 
that  the  title  was  not  good;  but  the  nature 
of  the  defect,  if  any,  does  not  appear  in  the 
record.  The  above  case  cites  others,  and 
they  may  be  found  in  the  brief.  Many  of 
the  authorities  cited  for  plaintiff  in  error 
treat  of  cases  where  the  sale  failed  of  com- 
pletion because  of  the  conduct  or  default 
of  the  principal,  and  where  the  agent  had 
performed  his  whole  duty. 

The  plaintiff  in  error,  through  his  coun- 
sel, makes  the  proposition  that,  "where  the 
real-estate  agent  ^nds  a  purchaser  who  is 
ready,  willing,  and  able  to  take  the  prop- 
erty at  the  stipulated  price,  no  written  con- 
tract of  purchase  signed  by  the  prospective 
purchaser  is  necessary  to  enable  the  agent 
to  recover  his  commission."  As  a  general 
rule,  we  may  assent  to  it;  but  it  cannot  be 
used  to  determine  every  case,  especially  in 
a  case  where  the  contract  of  agency  is  spe- 
cific and  clear  as  to  the  condition  upon 
which  commission  can  be  recovered.  Nor 
do  we  intend  to  hold  that  as  a  general  rule 
it  is  a  part  of  the  agent's  duty  to  enter  into 
a  written  contract  with  the  purchaser  for 
the  sale  of  the  property.  This  court  held, 
in  Wcatherhead  v.  Ettinger,  78  Ohio  St. 
104,  17  L.R.A.(N.S.)  210,  84  N.  E.  698, 
that  "a  real-estate  broker  is  without  au- 
thority to  execute  a  contract  of  sale  which 
shall  be  binding  upon  one  who  places  real 
estate  in  his  hands  for  sale,  unless  such  au- 
thority is  specially  conferred."  But  the 
agent  should  go  far  enough  to  find  a  ready. 


1010. 


PFANZ  V.  HUMBURG. 


537 


able,  and  willing  purchaser,  and  bring  him 
and  the  owner  together  so  that  they  may 
enter  into  a  binding  contract  of  sale  and 
purchase.  However,  we  need  not  further 
notice  or  discuss  cases  cited  for  plaintiff  in 
error,  because  it  appears  in  the  evidence  in 
this  case  that  the  agent  drafted  the  con- 
tract of  agency  'involved  here,  and  prepared 
it  for  the  signature  of  his  principals.  He 
placed  in  it  a  condition  not  frequently 
found  in  such  agency  contracts,  and  it  dif- 
ferentiates this  from  the  numerous  cases 
cited  in  brief  for  plaintiff  in  error.  After 
giving  him  sole  authority  for  ten  days  to 
sell  the  property  at  the  price  named,  title 
to  be  perfect,  free,  and  unencumbered,  the 
owners  agree  to  pay  the  agent  for  services 
when  the  property  is  sold.  It  is  not  averred 
in  the  petition,  nor  is  it  established  by  any 
evidence  introduced  by  the  agent,  that  a 
sale  was  made. 

The  writing,  and  the  only  writing  be- 
tween the  purchaser  and  agent,  was  merely 
a  receipt  which  the  agent  gave  Ohlinger  for 
$9.76  to  be  applied  on  the  purchase  price  of 
the  premises.  He  procured  no  obligation 
signed  by  Ohlinger.  Therefore  there  was  no 
sale  made, — no  enforceable  contract  entered 
into  by  either  vendor  or  vendee. 

We  find  no  error  in  the  judgment  of  the 
lower  court,  and  ita  judgment  is  affirmed. 

Summers,  Ch.  J.,  and  Crew,  Spear, 
Bavls,  and  Shauck,  J  J.,  concur. 
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HAKIA  KEARNER,  Admrx.,  etc.,  of  Albert 
C.  Kearner,  Deceased, 

V. 

CHARLES  S.  TANNER  COMPANY. 

(—  R.  I.   — ,  76  Atl.  833.) 

Evidence  —  explosion  in  factory  —  res 
ipsa  loquitur. 

1.  The  doctrine  of  res  ipsa  loquitur  ob- 
tains in  case  of  an  explosion  in  a  starch 
factory,  throwing  the  walls  outward  upon  a 
person  passing  upon  the  adjoining  high- 
way, placing  upon  the  owner  of  the  factory 
the  burden  of  explaining  the  cause  of  the 
explosion  and  showing  that  it  was  not 
caused  by  his  negligence. 


Same  —  presumption  as  to  location  of 
origin. 

2.  Jn  the  absence  of  proof  to  the  contrary, 
it  will  be  presumed  that  the  cause  of  an  ex- 
plosion in  a  portion  of  a  building  originat- 
ed where  the  explosion  occurred,  and  one 
contending  that  it  originated  elsewhere  has 
the  burden  of  establishing  that  fact. 

Same  —  expert  testimony  —  predicating 
upon  opinions. 

3.  Hypothetical  questions  to  expert  wit- 
nesses cannot  be  predicated  upon  the  opin- 
ion of  witnesses  as  to  the  possible  cause  of 
an  explosion  in  a  starch  factory. 

Appeal  —  hypothetical  questions  based 
on  opinion  —  method  of  showing. 

4.  A  reviewing  court  will  not  examine 
and  analyze  the  testimony  in  a  case,  to  de- 
termine whether  or  not  hypothetical  ques- 
tions to  an  expert  witness  were  based  on 
opinions  of  other  witnesses,  but  to  make 
such  question  objectionable  in  form  because 
of  that  fact  it  must  be  determinable  upon 
the  mere  inspection  of  the  question. 

Same  —  objectionable  questions  —  ef- 
fect. 

5.  A  verdict  cannot  be  disturbed  by  a  re- 
viewing court  on  the  theory  that  the  jury 
must  have  been  impressed  with  the  truth  of 
the  opinions  of  a  witness  upon  which  hypo- 
thetical questions  to  experts  were  founded, 
by  the  reiteration  of  such  questions  con- 
taining assumptions  founded  upon  such 
opinions. 

(July    7,    1910.) 

EXCEPTIONS  by  defendant  to  rulings 
of  the  Superior  Court  for  Providence 
County  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate  which  was  alleged  to 
have  been  caused  by  defendant's  negligence, 
which  resulted  in  a  verdict  for  plaintiff. 
Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Vincent,  Boss,  &  Barnefield, 
Charles  A.  Wilson,  and  Alexander  Ij. 
Churchill,  for  defendant: 

The  plaintiff  failed  to  show  that  the  ex- 
plosion originated  in  that  part  of  the  build- 
ing occupied  by  the  defendant,  and  the  ver- 
dict is  against  the  law  and  the  evidence  in 
that  respect. 

Chester  v.  Cape  May  Real  Estate  Co. 
(N.  J.  L.)  73  Atl.  836;  Wadsworth  ▼. 
Boston  Elev.  R.  Co.  182  Mass.  673,  66  N.  E. 
421;  McGee  v.  Boston  Elev.  R.  Co.  187  Mass. 


Note.  —  Opinion   of  expert  witness   as 
basis  of  question  to  other  witnesses. 

As  a  general  rule  it  is  not  proper,  in  ask- 
ing hypothetical  questions,  to  incorporate 
in  them  the  opinions  of  other  expert  wit- 
nesses, for  the  reason  that  an  opinion  of 
a  witness  must  rest  upon  the  facts. 

"If  it  were  otherwise,"  says  the  court  in 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Falvey, 
29  L.R.A.(N.S.J 


104  Ind.  409,  3  N.  E.  389,  4  N.  E.  908, 
opinions  might  be  built  upon  the  opinions 
of  experts,  and  the  substantial  facts  driven 
out  of  the  case. 

To  the  same  effect  is  Williams  v.  State, 
64  Md.  384,  1  Atl.  887,  6  Am.  Crim.  Rep. 
612,  which  is  set  out  in  the  opinion  of 
Keabneb  v.  Charles  S.  Tanneb  Co. 

Thus,  a  hypothetical  question  propounded 
to  a  physician  as  to  the  cause  of  death  was 
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569,  73  N.  E.  657;  Ruppert  v.  Brooklyn 
Heights  R.  Co.  154  N.  Y.  90,  47  N.  E.  971; 
Searles  v.  Manhattan  R.  Co.  101  N.  Y. 
661,  6  N.  E.  60 ;  Musbach  v.  Wisconsin  Chair 
Co.  108  Wis.  67,  84  N.  W.  36. 

Where  there  are  several  possible  causes 
to  account  for  the  explosion,  the  burden  of 
proof  rests  on  the  plaintiff  to  prove  the  one 
for  which  the  defendant  would  be  liable. 

Musbach  v.  Wisconsin  Chair  Co.  supra; 
Babcock  v.  Fitchburg  R.  Co.  140  N.  Y.  308, 
35  N.  E.  596;  McGee  v.  Boston  Elev.  R.  Co. 
and  Searles  v.  Manhattan  R.  Co.  supra; 
Warn  v.  Davis  Oil  Co.  61  Fed.  631;  Dun- 
lavey  v.  Racine  Malleable  k  Wrought  Iron 
Co.  110  Wis.  391,  85  N.  W.  1025. 

Messrs.  Comstock  &  Canning  and  Jere- 
miah E.  0*Connell,  for  plaintiff: 

The  doctrine  of  res  ipsa  loquitur  is  ap- 
plicable. 

Cox  V.  Providence  Gas  Co.  17  R.  I.  199, 
21  Atl.  344;  Bridges  v.  North  London  R. 
Co.  L.  R.  6  Q.  B.  391;  Parker  v.  Providence 
&  S.  S.  B.  Co.  17  R.  I.  376,  14  L.R.A.  414, 
33  Am.  St.  Rep.  869,  22  Atl.  284,  23  Atl. 
102;  Ellis  V.  Waldron,  19  R.  I.  369,  33 
Atl.  869;  Edwards  v.  Manufacturers*  Bldg. 
Co.  27  R.  I.  248,  2  L.R.A.  (N.S.)  744,  114 
Am.  St.  Rep.  37,  61  Atl.  646,  8  A.  &  E. 
Ann.  Cas.  974;  Gorman  v.  Hand  Brewing 
Co.  28  R.  I.  180,  66  Atl.  209. 


Dubois,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  trespass  on  the  case 
for  negligence  brought  by  the  widow  of  Al- 
bert C.  Kearner,  in  her  capacity  as  admin- 
istratrix of  his  estate,  to  recover,  for  the 
benefit  of  herself  and  minor  children,  dam- 
ages from  the  defendant  Corporation  aris- 
ing from  the  death  of  her  intestate  hus- 
band, which  she  alleged  was  caused  by  the 
negligence  of  the  defendant  company  on 
the  12th  day  of  February  in  the  year  1908. 
The  case  was  tried  in  the  superior  court  be- 
fore a  jury,  and  resulted  in  a  verdict  for 
the  plaintiff,  which  the  justice  presiding  at 
the  trial  refused  to  disturb  upon  a  motion 
for  a  new  trial;  and  the  case  was  brought 
to  this  court  upon  the  defendant's  excep- 
tions to  various  rulings  of  said  justice,  in- 
cluding his  denial  of  the  motion  for  a  new 
trial. 

It  appears  in  evidence  that  on  the  day 
aforesaid,  between  4:10  and  4:30  o'clock 
in  the  afternoon,  two  or  more  explosions  oc- 
curred in  a  building  on  the  easterly  side  of 
South  Main  street,  between  Coin  and  Silver 
streets,  in  the  city  of  Providence,  Rhode 
Island,  which  threw  the  stone  walls  of  the 
building  down  into  South  Water  street,  as 
well  as  into  Coin  street,  on  the  corner  of 
which   streets   the  body,  of  said  Albert  C. 


not  open  to  the  objection  that  it  did  not 
fairly  reflect  the  evidence,  because  it  did  not 
include  the  statement  that  the  physician 
who  had  treated  the  deceased  for  the  injury 
had  discharged  him  as  cured.  Ward  v. 
^tna  L.  Ins.  Co.  82  Neb.  499,  118  N.  W. 
70.  To  have  done  so,  said  the  court,  would 
have  required  the  witness  to  base  his  opin- 
ion partly  upon  the  opinion  of  the  attend- 
ing physician,  when  he  should  be  required 
to  give  his  judgment  independently  upon 
the  facts  stated  to  him.    Ibid. 

So,  an  offer  to  show  incompetency  of  a 
brewer,  by  expert  testimony,  as  to  the 
quality  of  beer  made,  was  heW  •  in  Texas 
Brewing  Co.  v.  Walters  (Tex.  Civ.  App.) 
43  S.  W.  548,  to  be  properly  excluded  where 
the  evidence  to  be  given  by  the  witness  was 
derived  from  the  investigations  of  other 
experts  employed  by  the  witness,  but  not 
shown  to  have  been  made  in  his  presence. 

In  Howland  v.  Oakland  Con^ol.  Street  R. 
Co.  110  Cal.  513,  42  Pac.  983,  in  an  action 
for  personal  injuries  resultinpj  in  a  mis- 
carriage, it  was  held  permissible  to  ask  the 
physician  who  had  been  called  in  consulta- 
tion too  late  to  know  personally  the  imme- 
diate character  of  the  injuries,  as  to  what, 
in  his  judgment,  was  the  cause  of  the  mis- 
carriage, assuming  the  statement  made  by 
the  attendiirg  physician  to  be  true,  and  the 
character  of  the  injuries  described  by  hira 
to  have  been  inflicted  by  the  collision,  since 
the  question  did  not  improperly  call  for  the 
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opinion  of  one  witness  based  upon  that  of 
another,  but  that  it  simply  called  for  the 
opinion  of  the  witness  as  to  the  inducing 
cause  of  the  condition  in  which  he  found 
the  patient,  assuming  the  injuries  .to  have 
been  as  described. 

In  Foster  v.  Dicker  son,  64  Vt.  233,  24 
Atl.  253,  where  the  issue  was  the  mental 
capacity  of  the  testatrix,  an  expert  was 
asked:  "Assuming  the  testatrix  was  insane 
in  1876,  what  is  your  opinion- of  her  having 
recovered  at  that  time  in  1885,  taking  it 
just  as  the  doctor  states  it."  It  was  urged 
that  this  was  error,  for  the  reason  that  the 
opinion  and  the  conclusion  of  the  doctor 
were  made  a  part  of  the  basis  of  the  opin- 
ion of  the  witness,  but  the  court  held  that 
the  question  only  called  for  the  witness's 
opinion  upon  the  facts,  to  which  the  doctor 
deposed  as  to  the  mental  condition  of  the 
testatrix,  as  bearing  upon  the  question 
whether  she  had  recovered. 

On  an  issue  as  to  whether  an  illness  suf- 
fered by  plaintiff  had  been  aggravated  by  be- 
ing carried  past  his  destination  on  defend- 
ant's train,  whereby  he  became  permanently 
paralyzed,  it  was  held  in  Nelson  v.  Chica- 
go &  N.  W.  R.  Co.  130  WMs.  214,  109  N.  W. 
.933,  to  be  proper  to  take  the  opinion  of  the 
physicians  as  to  plaintiff's  condition  at  the 
time  he  was  carried  past  his  destination  as 
the  basis  for  hypothetical  questions  pro- 
pounded to  other  medical  experts. 

A*  L.  B. 
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Kearner  was  found  the  next  day  under  the 
d4bris.  It  was  admitted  at  the  trial  that 
the  death  of  the  plaintiff's  intestate  was 
caused  by  portions  of  the  wall  of  the  build- 
ing falling  upon  him,  and  that  he  was  right- 
fully upon  the  highway  as  a  traveler  and 
in  the  exercise  of  due  care  at  the  time.  The 
building,  which  was  wrecked  by  the  ex- 
plosion and  partially  consumed  by  the  en- 
suing fire,  was  a  structure  3^  stories  in 
height,  was  about  80  feet  in  length  by  about 
48  feet  in  width,  and  was  bounded  as  fol- 
lows: On  the  north  by  Silver  street,  on 
the  east  by  an  area  or  alleyway  running 
from  Silver  street  to  Coin  street,  on  the 
South  by  Coin  street,  and  on  the  west  by 
South  Water  street.  With  the  exception 
of  two  rooms  on  the  ground  floor,  the  entire 
building  was  occupied  by  the  defendant  com- 
pany and  used  in  the  manufacture  of  starch, 
gums,  and  dextrine.  These  two  rooms  were 
occupied  by  Abbott  L.  G.  Chase,  a  grocer 
and  ship  chandler.  One  was  on  the  corner 
of  Coin  and  South  Water  streets  and  front- 
ed on  the  latter.  It  was  about  18  feet  in 
width  by  about  40  feet  in  length  and  was 
used  by  Mr.  Chase  for  his  grocery  store. 
The  other,  a  room  of  equal  size,  separated 
from  the  grocery  department  by  a  brick 
wall,  adjoined  it  on  the  north  and  also  had 
its  entrance  on  South  Water  street.  This 
room  was  used  by  Mr.  Chase  for  his  ship 
chandlery  shop.  The  rear  wall  at  the  easter- 
ly extremity  of  these  rooms  was  about  2 
feet  distant  from  the  westerly  end  of  the 
furnace  and  oven  room  of  the  defendant, 
and  the  northerly  wall  of  the  chandlery 
shop  was  about  half-way  between  Coin  and 
Silver  streets.  There  was  no  communication 
between  the  two  rooms  aforesaid  or  between 
the  premises  of  Mr.  Chase  and  those  of  the 
defendant,  iVhile  there  was  free  communica- 
tion between  the  several  parts  of  the  build- 
ing occupied  by  the  defendant.  The  re- 
mainder of  the  ground  floor  of  the  build- 
ing was  used  by  the  defendant,  which  had 
its  offices  in  the  room  at  the  corner  of  Sil- 
ver and  South  Water  streets,  and  the  next 
room,  south  of  its  offices  and  between  them 
and  the  ship  chandlery  shop  of  Mr.  Chase, 
was  a  room  occupied  by  the  defendant  for 
storage  purposes.  In  the  rear  of  its  offices 
was  another  storage  room,  and  beyond  that 
to  the  east  was  its  engine  room.  To  the 
cast  of  the  building  occupied  by  Mr.  Chase 
and  the  defendant,  as  aforesaid,  was  an- 
other two-story  building  adjoining  the 
northerly  half  of  the  first-mentioned  build- 
ing, the  ground  floor  of  which  was  used  by 
the  defendant  in  part  for  storage  and  fur- 
nace and  boiler  rooms.  There  were  four 
furnaces  in  all,  which,  for  the  purposes  of 
the  trial,  were  described  as  though  num- 
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bered  from  north  to  south.  1,  2,  3,  and  4. 
This  building  measured  about  30  feet  in 
width  and  extended  from  Silver  to  Coin 
streets.  The  portion  that  adjoined  the  prem- 
ises already  described  as  occupied  by  the 
defendant  consisted  of  a  room  used  for 
storage,  the  boiler  and  furnace  No.  1, 
while  furnaces  Nos.  2,  3,  and  4  were  op- 
posite the  rear  end  of  the  premises  occupied 
by  Mr.  Chase,  but  separated  therefrom  by  a 
space,  measuring  1^  to  2  feet  in  width,  be- 
tween the  exterior  walls  of  the  building. 

The  furnaces  were  on  the  east  side  of  the 
building  wherein  they  were  located.  The 
next  building  east  of  the  one  in  which  the 
furnaces  were  contained  was  a  double  tene- 
ment house  which  fronted  on  South  Main 
street,  and  extended  from  Silver  to  Coin 
street  J.  Its  western,  or  rear,  wall  for  a  dis- 
tance of  about  56  feet,  from  Silver  street 
southerly,  was  22  feet  distant  from  the  fur- 
ther building  of  the  defendant,  and  for  a 
distance  of  about  20  feet  from  Coin  street 
northerly  was  only  16  feet  from  the  defend- 
ant's said  building.  In  other  words,  there 
was  a  projection  in  the  rear  of  the  tenement 
house  which  made  it  6  feet  nearer  to  that 
part  of  the  building  containing  furnaces 
numbered  3  and  4,  than  it  was  to  the  re- 
mainder of  the  building.  The  oven  room, 
where  the  products  of  the  defendant's  manu- 
facture were  baked,  was  directly  over  the 
furnace  room ;  but  there  was  no  flooring  be- 
tween the  furnaces  and  ovens  which  were 
directly  over  them.  The  floor  between  the 
furnace  room  and  the  oven  room  stopped  at 
the  entrances  to  the  ovens.  Each  oven  had 
two  iron  doors,  which  were  set  in  grooves 
and  could  be  raised  by  handles*  with  the  aid 
of  counter  weights.  Rails  were  laid  inside 
of  the  ovens,  from  the  doors  to  the  rear  of 
the  oven  chambers,  and  between  these  rails 
were  placed  strips  of  sheet  iron,  which  could 
easily  be  sprung  in  or  out,  for  the  purpose 
of  equalizing  the  heat  in  the  oven.  These 
rails  supported  trucks  holding  pans  in  which 
starch  was  baked.  Oven  No.  4  was  piped  in 
such  a  manner  that  it  was  possible  to  carry 
hot  gas  from,  the  furnace  into  and  around 
the  oven  when  required.  To  accomplish 
this  purpose  pipes  had  been  connected  with 
the  chimney  pipe  at  a  point  between  the 
damper  and  the  furnace  bed,  which,  after 
passing  around  the  interior  of  the  oven,  re- 
turned to  the  chimney  pipe  at  a  point  be- 
yond the  damper,  so  that,  when  it  was  nec- 
essary to  create  in  the  oven  the  degree  of 
heat  required  to  bake  starch,  a  temperature 
ranging  from  220**  to  300**  Fahrenheit,  ac- 
cording to  the  testimony,  the  damper  would 
be  closed,  and  thereby  the  hot  gas  would 
be  caused  to  circulate  in  and  around  the 
J  oven  and  from  thence  into  the  chimney  by 
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this  indirect  route,  which  was  from  25  to 
30  feet  more  than  the  distance  from  the 
furnace  to  the  chimney  through  the  chim- 
ney pipe. 

Fifteen  minutes  before  the  explosion  two 
men  were  working  in  the  oven  room  in 
front  of  the  ovens,  and  had  nearly  filled  all 
the  pans  provided  to  be  used  for  that  bak- 
ing. Oven  No.  4  was  to  receive  the  first 
load.  In  the  morning  after  the  explosion 
one  door  of  oven  No.  4  was  found  partly 
raised,  bent  over  at  the  top  and  wedged  in 
its  groove,  and  the  other  door  was  found 
lying  on  top  of  the  oven,  together  with  part 
of  the  roof  of  the  building.  The  interior 
of  this  oven  was  somewhat  damaged  at  the 
top  and  to  the  right  of  the  door  nearest 
Coin  street,  and'  the  heat  radiating  pipes 
therein  were  found  burst  open  at  the  joints. 
In  a  section  of  this  pipe  between  the  fur- 
nace and  damper  was  found  a  corroded  hole 
about  2  inches  long  and  several  smaller 
corroded  holes  large  enough  to  admit  the 
insertion  of  a  load  pencil.  The  firebox  door 
was  found  closed.  In  the  furnace  bed  there, 
was  a  circle  of  unconsumed  coal  forming 
an  outer  rim  of  about  4  inclies  in  width, 
while  in  the  center  was  a  circle  of  coal 
burned  to  ashes.  The  diameter  of  this  fur- 
nace bed  was  14  inches.  The  damper  in  the 
chimney  pipe  was  found  partly  closed.  The 
oven  room  was  found  to  contain  more  or 
less  wreckage,  and  brick  from  the  outer  Avail 
in  rear  of  the  ovens  was  found  in  the  alley- 
way adjoining  the  building.  The  plaintiff 
contended  that  the  death  of  her  husband 
was  caused  by  the  wrecking  of  the  building 
.  through  an  explosion  caused  by  the  negli- 
gence of  the  defendant;  that  this  explosion 
was  the  result  of  fire  coming  into  contact 
with  starch  dust,  which  was  shown  to  be 
present  in  large  quantities  upon  the  prem- 
ises of  the  defendant,  and  also  was  shown 
to  be  highly  explosive  under  certain  condi- 
tions. 

The  defendant  did  not  deny  that  there 
Avas  an  explosion  of  starch  dust  upon  its 
premises,  and  that  this  explosion  was  the 
cause  of  the  principal  damage  to  the 
building;  but  it  contended  that  the  initial 
and  more  violent  explosion  occurred  in  the 
ship  chandlery  shop  of  Mr.  Chase,  whence 
it  was  transmitted  to  the  defendant's  prem- 
ises and  ca\iso(l  the  second  explosion.  No 
eyewitness  testified  that  the  first  explosion 
occurred  in  Mr.  Chase's  shop;  but  the  theory 
of  tlie  experts  who  testified  in  behalf  of  the 
defendant  is  that  the  first  explosion  oc- 
curred in  the  shop  of  Mr.  Chase  and  was 
the  result  of  spontaneous  combustion;  that 
in  the  storage  room  of  Mr.  Chase  were  a 
great  variety  of  highly  inflammable  and  ex- 
plosive substances,  including  tar,  pitch,  tur- 
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pentine,  rosin,  kerosene,  linseed  oil,  oiknm, 
and  solarine,  a  polish  composed  partly  of 
naphtha.     No  fire  was  kept  in  this  stoT^ 
house,  and  the  lantern  used  to  illuminate 
the    place    was    generally    lighted   in  the 
other  store.    If  the  first  explosion  oecumd 
within  the  premises  of  Mr.  Chase,  herein- 
before described,  and  threw  down  a  wall  be- 
longing to  the  same  which  fell     upon  as^ 
killed  Mr.  Kearner,  the  plaintiff  cannot  re- 
cover in  this  action ;  but  if  the  deceased  wu 
crushed  to  death  by  fragments  of  a  wall 
in  that  portion  of  the  building  afoitaaid 
which  was  occupied  by  the  defendant,  whick 
was  thrust  out  upon  him  by  the  force  of  an 
explosion  of  starch  dust  which  the  defai4- 
ant  negligently  had  allowed  to  accumaUte 
upon  its  premises  in  the  building  aforesaid, 
another    and    a    totally    different  question 
would    be    presented.      Tliere   are   at  least 
three  theories  that  might  be  presented  ia 
explanation  of  the  cause  of  the  accident  ia 
this  case:     First,  that  the  initial  explosioo 
occurred  in  the  ship  chandlery  shop  upon 
the  Chase  premises,  and,  by  direct  action, 
threw    down    the    wall    upon    and    therebr 
caused  the  death  of  the  plaintiff's  intestate. 
Second,    that   the    first   explosion   occuned 
upon   the   premises   of  the  defendant,  and 
either  directly  or  indirectly,  by  means  of 
another  explosion,  upset  the  wall,  which  fiell 
upon   and  killed  the  decedent      Or,  third, 
that    the    initial    explosion    occurred   upon 
the  premises  of  Mr.  Chase,  through  spon- 
taneous  combustion,   or   by   reason   of  ti)e 
negligence  of  Mr.  Chase  or  otherwise,  and 
communicated  with  and  caused  an  explosion 
of  starch  dust  upon  the  premises  of  the  de- 
fendant, whereby  the  walls  which  fell  upon 
and  killed  Mr.  Kearner  were  thrown  do^va. 
As  it  appears  that  the  portions  of  the  build- 
ing which  fell  upon  and  killed  Mr.  Kearner 
came  from  the  premises  of  the  defendant, 
probably  from  the  walls  of  the  second  story, 
and  not  from  the  premises  of  Mr.  Chase,  it 
will   be   unnecessary   to   consider   the   firsi; 
theory.     The  second  theory  is  the  one  a4r 
vanced  in  behalf  of  the  plaintiff',  and  tbe 
third  theory  is  that  of  the  defendant.    It 
was  assumed  by  the  courts  as  well  as  by  tba 
counsel  for  the  respective  parties:,   and  is 
substance  the  jury  were  instructed,  that,  U 
the  third  theory  should  be  adopted  by  thei^ 
a  verdict  for  the  defendant  must  necessarilj 
ensue;  that  is  to  say,  that  the  doctrine  ii 
concurring  causes  is  not  applicable  in  th^ 
case  of  successive  explosions  communicate^ 
from  the  premises  of  one  person  to  thc^e  a 
another.    As  the  jury  found  for  the  plaintt^ 
the  question  of  the  correctness  of   the  si 
sumption  is  not  presented  for  our  detenaj 
nation  in  the  present  case,  and  the  ^^ 
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may  be  dismissed  without  further  considera- 
tion. 

In  the  trial  of  the  case  the  parties  advo- 
cated their  respective  theories  aforesaid, 
and  each  offered  evidence  tending  to  support 
his  own  and  to  weaken  that  of  his  oppo- 
nent. The  efforts  of  the  plaintiff  in  this  be- 
half necessarily  were  limited  by  the  scope 
of  her  declaration,  wherein  she  sets  out 
the  negligence  of  the  defendant,  resulting 
in  the  death  of  her  husband,  in  six  counts, 
the  gist  of  which  may  be  said  to  be  the  fol- 
lowing: First,  that  the  defendant  allowed 
dangerous  gases  to  accumulate  and  explode 
upon  its  premises.  Second,  that  it  allowed 
gas,  fumes,  and  vapor  to  escape  from  the 
pipes  of  its  furnace  and  ovens,  and  to  come 
into  contact  with  starch  dust  in  the  oven 
rooms  and  thereby  cause  an  explosion. 
Third  and  sixth,  that  it  failed  to  inspect 
the  pipes  leading  from  the  furnaces  to  the 
ovens.  Fourth,  that  it  so  managed  its  busi- 
ness as  to  cause  an  explosion.  Fifth,  that 
it  allowed  the  air  of  the  oven  room  to  be- 
come impregnated  with  starch  dust.  By  its 
plea  of  not  guilty  to  each  of  said  counts, 
the  defendants  put  in  issue  the  foregoing 
allegations  of  facts. 

After  verdict  the  defendant  duly  filed  its 
motion  for  a  new  trial,  alleging  therefor 
nine  causes,  as  follows:  "First.  Because  the 
verdict  is  against  the  law  and  the  evidence 
and  the  weight  thereof.  Second.  Because 
the  testimony  fails  to  show  that  the  defend- 
ant was  guilty  of  any  negligence.  Third. 
Because  the  testimony  fails  to  show  that  the 
defendant  was  guilty  of  'the  negligence  al- 
leged  against  it  in  the  several  counts  of  the 
plaintiff's  declaration.  Fourth.  Because 
the  testimony  fails  to  show  that  any  negli- 
gence of  the  defendant,  as  alleged  in  the 
several  counts  of  the  plaintiff's  declaration, 
was  the  proximate  cause  of  the  accident. 
Fifth.  Because  the  plaintiff  failed  to  sus- 
tain the  burden  of  proof  cast  upon  her  by 
law.  Sixth.  Because  the  defendant  fully 
met  whatever  burden  was  cast  upon  it  by 
the  doctrine  of  res  ipsa  loquitur,  and  no 
negligence  on  its  part,  as  the  proximate 
cause  of  the  accident,  appeared.  Seventh. 
Because .  the  testimony  showed  that  the 
proximate  cause  of  the  accident  was  an 
event  happening  upon  the  premises  of  a 
third  person,  beyond  the  defendant's  con- 
trol, and  for  which  the  defendant  was  in 
no  way  responsible.  Eighth.  Because  the 
damages  awarded  by  the  jury  are  not  sus- 
tained by  the  evidence.  Ninth.  Because  the 
damages  awarded  by  the  jury  are  excessive 
and  unjust." 

Said  motion  was  denied  by  the  justice  of 
the  superior  court  for  the  reasons  contained 
in  the  following  decision  "Brown,  J.:  There 
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is  no  reason  to  doubt  from  the  evidence 
that  the  deceased  lost  his  life  as  a 
result  of  the  second  explosion,  which  fol- 
lowed immediately  after  the  first.  The  main 
contention  is  as  to  where  the  original  ex- 
plosion occurred.  If  upon  the  defendant's 
premises,  the  defendant  is  clearly  liable;  if 
upon  the  Chase  premises,  the  defendant  is 
as  clearly  not  liable.  The  issue  upon  this 
point  is  complicated  by  a  third  explosioii, 
which  occurred  about  thirty  minutes  after 
the  first.  The  walls  of  the  buildings  and 
the  debris  of  the  ruins  were  so  disturbed 
by  this  third  explosion  as  to  make  any 
speculation  as  to  the  place  of  the  original 
explosion  based  upon  the  situation  of  the 
debris  of  little  value.  Mr.  Scott,  who  was 
present  and  saw  the  third  explosion,  testi- 
fied that  as  a  result  of  this  explosion  the 
remaining  walls  in  the  center  of  the  front 
part  of  the  building  went  into  the  street, 
with  pieces  of  machinery,  and  barrels  and 
bags  and  things  commenced  to  go  into  the 
street.  It  is  not  improbable  that  this  ex- 
plosion caused  the  roof  to  move,  and  this 
may  account  for  the  fact  that  the  roof  which 
had  been  thrown  up  by  the  first  explosions 
lay  somewhat  to  the  east  and  projected 
over  that  side  of  the  building  after  the  third 
explosion.  Both  Mr.  Scott^and  Mr.  Lincoln 
saw  the  lamp  cliimneys  on  the  shelf  at- 
tached to  the  partition  wall  between  the 
Chase  and  defendant's  premises  after  the 
explosion,  also  ropes  coiled  up  and  in  order 
upon  the  fioor  of  th^  Chase  storage  room 
after  the  explosion.  If  the  original  ex- 
plosion had  occurred  in  the  Chase  storage 
room,  it  would  seem  that  these  chimneys 
and  ropes  would  have  been  disturbed.  The 
defendant  insisted  that  an  explosion  had 
occurred  in  the  Chase  storage  room,  and 
this  caused  the  explosion  on  the  defendant's 
premises,  and  attempted  to  account  for  an 
explosion  at  this  place  by  spontaneous  com- 
bustion of  the  highly  combustible  and  in- 
flammable material  there,  and  offered  ex- 
pert testimony  to  the  effect  that  such  ex- 
plosion was  possible.  Experts  of  repute 
gave  it  as  their  opinion  that  the  original 
explosion  occurred  by  reason  of  spontaneous 
combustion  in  the  Chase  storage  room.  The 
plaintiff  offered  expert  testimony  to  the  ef- 
fect that  in  their  opinion  spontaneous  com- 
bustion could  not  occur  under  the  conditions 
prevailing  in  the  Chase  storage  room  at  the 
time.  Upon  this  issue  the  jury  found  for 
the  plaintiff.  The  plaintiff  offered  expert 
testimony  to  the  effect  that  in  their  opin- 
ion the  -original  explosion  occurred  in  one 
of  the  defendant's  ovens  and  as  a  result  a 
flame  was  admitted  to  the  oven  room,  where 
starch  dust  existed  in  large  quantities, 
which  was  ignited,  and  that  the  explosion 
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was  produced  in  this  manner.  Upon  all  of 
the  evidence  the  court  cannot  say  it  is  clear 
that  the  jury  was  not  warranted  in  finding 
for  the  plaintiff;  nor  is  it  clear  that  the 
damages  are  so  grossly  excessive  as  to  war- 
rant interference  by  the  court.  Motion  for 
new  trial  is  denied. 

After  the  denial  of  its  motion  for  a  new 
trial,  the  defendant  filed  its  bill  of  excep- 
tions alleging  twenty-three  errors  on  the 
part  of  said  justice  in  his  rulings  during 
said  trial,  to  which  the  defendant  had  duly 
excepted;  the  exceptions  now  relied  upon 
being  : 

"First.  To  the  ruling  of  the  trial  justice 
denying  the  defendant's  motion  for  a  direc- 
tion of  a  verdict  for  the  defendant,  which 
motion  was  made  upon  the  ground  that  there 
was  no  sufficient  proof  or  evidence  that  the 
defendant  was  guilty  of  the  negligence  al- 
leged against  it  in  the  several  counts  of  the 
plaintiff's  declaration,  upon  the  ground  that 
there  was  no  sufficient  evidence  under  the 
fourth  count  of  said  declaration  to  enable 
the  plaintiff  to  invoke  the  principle  of  res 
ipsa  loquitur,  and  that,  even  if  said  princi- 
ple could  have  been  properly  invoked  under 
said  fourth  count,  the  defendant  fully  met 
and  satisfied  by  evidence  any  burden  rest- 
ing upon  it  by  vii;tue  of  said  principle,  upon 
the  ground  that  the  plaintiff  failed  to  locate 
by  sufficient  evidence  that  the  place  of  the 
original  explosion  was  upon  the  premises 
controlled  by  the  defendant,  and  upon  the 
ground  that  the  testimony  conclusively 
showed  that  the  original  explosion  occurred 
on  the  premises  not  controlled  by  the  de- 
fendant, and  for  which  original  explosion 
the  defendant  was  not  responsible.  To 
which  ruling  denying  said  motion  the  de- 
fendant duly  excepted. 

"Second.  To  the  charge  of  the  trial  jus- 
tice to  the  jury,  instructing  the  jury  as  fol- 
lows: 'There  is  a  law  which  prevails  in 
this  state,  to  the  effect  that  where  the  cause 
or  the  instrumentality  of  the  accident  is  un- 
der the  control  of  the  defendant,  and  an  ac- 
cident occurs,  such  as  does  not  ordinarily 
occur  when  prudence  and  due  care  in  the 
conduct  of  the  business  has  been  exercised, 
in  such  case  the  very  fact  that  the  accident 
has  occurred  is  prima  facie  evidence  of  neg- 
ligence on  the  part  of  the  person  under 
whose  control  the  cause  or  this  instrumen- 
tality existed  when  the  accident  occurred. 
So  that,  if  you  find  by  a  fair  preponderance 
of  evidence  in  this  case  that  this  explosion — 
the  original  explosion,  I  mean — occurred 
upon  the  Tanner  premises,  and  was  under 
the  Tanner  control,  in  that  case  there  is  an 
inference, — vou  are  entitled  to  draw  an  in- 
ference,  the  law  draws  the  inference, — that 
the  explosion  was  the  result  of  negligence 
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on  the  part  of  the  defendant  company;  and      i 
the   law   imposes   upon    the   defendant  the 
burden  of  explaining  away  and  freeing  it- 
self   from    the    imputation    of    negUgenee, 
which  arises  from  the  very  fact  that  the 
explosion  occurred ;  and  if  the  defendant  has 
failed  in  your  minds  to  explain  away  and 
to  free  itself  from  the  imputation  of  n^- 
gence  which  has  arisen,  in  that  ease  vou 
will  be  justified,  under  the  law,  in  inferring 
that  the  explosion  occurred  by  reason  of  the 
defendant's  negligence,' — as  shown  on  pages 
1034  and   1035  of  the  transcript  of  testi- 
mony.   To  which  ruling  and  instruction  the 
defendant  duly  excepted,  as  appears  on  pagea 
1042  and  1043  of  said  transcript" 

"Tenth.  To  the  ruling  of  the  trial  justice 
allowing  question  294,  on  page  433  of  s&id 
transcript,  to  be  answered,  which  ruling  was 
erroneous  in  that  said  question  was  a  hypo- 
thetical question  to  an  expert  for  his  opin- 
ion, for  which  there  was  no  proper  founda- 
tion previously  laid,  the  question  calling  for 
an  opinion  upon  an  opinion.  To  which  rul- 
ing the  defendant  duly  excepted,  as  appears 
on  page  434  of  said  transcript." 

"Twelfth.  To  the  ruling  of  the  trial  jus- 
tice allowing  question  53,  on  page  527  of 
said  transcript,  to  be  answered,  which  rulins 
was  erroneous  in  that  no  proper  foundation 
for  said  question  had  been  previously  laid 
by  any  testimony,  and  in  that  the  answer 
would  tend  to  and  did  mislead  the  jury,  tn 
the  prejudice  of  the  defendant.  To  which 
ruling  the  defendant  duly  excepted,  as  ap- 
pears on  page  627  of  said  transcript. 

"Thirteenth.  To  the  rulings  of  the  trial 
justice  allowing  question  70,  on  page  53^  of 
said  .transcript,  to  be  answered,  which  ruling 
was  erroneous  in  that  no  proper  foundation 
had  been  laid  for  said  question,  that  it 
called  for  an  opinion  based  upon  a  mere 
assumption,  and  that  its  answer  would  anti 
did  tend  to  mislead  the  jury,  to  the  pr*»ju- 
dice  of  the  defendant.  To  which  ruHr.ji 
the  defendant  duly  excepted,  as  appears  on 
page  533  of  said  transcript. 

"Fourteenth.  To  the  ruling  of  the  trtnl 
justice  allowing  question  87,  on  pa^  542 
of  said  transcript,  to  be  answered,  ni'hich 
ruling  was  erroneous  for  the  same  rea<-'n« 
as  stated  under  the  thirteenth  except  :<.>r 
above.  To  which  ruling  the  defendant  duly 
excepted,  as  appears  on  page  542  of  &jid 
transcript. 

"Fifteenth.  To  the  ruling  of  the  trial  lat- 
tice allowing  question  89  on  papres  542  ai.^l 
543  of  said  transcript,  to  be  answered,  'which 
ruling  was  erroneous  in  that  no  proper  foun 
dation  for  said  question  had  been  previous' y 
laid,  in  that  the  answer  called  for  was  nt^rr  - 
ly  an  opinion  based  upon  another  opini^^. 
and  would  and  did  tend  to  prejudice  the  de- 
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fendant.  To  which  ruling  the  defendant 
duly  excepted,  as  appears  upon  page  646  of 
said  transcript. 

"Sixteenth.  To  the  ruling  of  the  trial  jus- 
tice allowing  que^stion  00,  on  page  546,  to  be 
answered,  which  ruling  was  erroneous  for 
the  same  reasons  as  stated  under  the  fif- 
teenth exception  above.  To  which  ruling 
the  defendant  duly  excepted,  as  appears  on 
page  546  of  said  transcript. 

"Seventeenth.  To  the  ruling  of  the  trial 
justice  allowing  question  02,  on  pages  546 
and  647  of  said  transcript,  to  be  answered, 
which  ruling  was  erroneous  for  the  same 
reason  as  stated  under  the  fifteenth  excep- 
tion above.  To  which  ruling  the  defendant 
duly  excepted,  as  appears  on  page  547  of 
said  transcript." 

"Nineteenth.  To  the  ruling  of  the  trial 
justice  allowing  question  72,  on  page  580  of 
said  transcript,  to  be  answered,  which  rul- 
ing was  erroneous  for  the  same  reasons  as 
stated  under  the  fifteenth  exception  above. 
To  which  ruling  the  defendant  duly  except- 
ed, as  appears  on  page  580  of  said  tran- 
script.'* 

"Twenty-third.  To  the  ruling  of  the  trial 
justice  denying  the  defendant's  motion  for 
new  trial,  upon  the  grounds  stated  in  said 
motion.  To  which  ruling  an  exception  was 
duly  taken  by  the  defendant." 

The  first  exception  is  founded  upon  the 
denial  of  the  trial  justice  to  grant  the  de- 
fendant's motion  for  a  direction  of  a  ver- 
dict in  its  favor  upon  the  ground  that  the 
plaintiff  had  failed  to  sustain  her  declara- 
tion by  proof.  The  defendant  argues  that 
the  case  at  bar  is  not  one  in  which  the  doc- 
trine of  res  ipsa  loquitur  applies,  and  that, 
even  if  it  did,  the  defendant  has  borne  the 
burden  of  explanation  thereby  imposed. 
The  defendant  admits  that  the  plaintiff's  in- 
testate came  to  his  death  without  fault  on 
his  part;  t.  e.,  while  he  was  in  the  exercise 
of  due  care.  And  it  was  fully  proved  that 
his  death  resulted  from  his  being  buried  un- 
der debris  composed  of  frap^ments  from  the 
building,  used  by  the  defendant  as  a  starch 
manufactory,  which  was  wrecked  by  an  ex- 
plosion of  starch  dust  therein. 

As  well-regulated  starch  manufactories  do 
not  ordinarily  explode  while  the  business 
therein  is  conducted  with  a  reasonable  de- 
gree of  care,  it  would  seem  as  though,  after 
such  an  explosion  has  taken  place  and  has 
caused  the  death  of  a  person  lawfully  using 
the  highway  while  ignorant  of  the  danger  to 
which  he  was  exposed,  it  is  not  asking  too 
much  to  require  the  proprietor  to  explain, 
fbr  the  benefit  of  the  representatives  of  the 
deceased,  the  cause  of  such  explosion.  As 
the  business  is  entirely  within  the  control 
of  the  defendant^  and  its  methods  of  manu- 
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facturing  starch  may  be  good,  bad,  or  indif' 
ferent,  it  is  called  upon  to  explain  when  m 
fatal  explosion  occurs  within  its  premises* 
In  our  opinion  the  case  is  included  within 
the  doctrine  aforesaid.  The  defendant,  be- 
ing required  to  explain,  offered  as  an  ex- 
planation its  theory  hereinbefore  referred  to, 
supported  by  the  opinion  of  experts,  that 
the  first  explosion  occurred  in  the  premises 
of  Mr.  Chase,  and  therefrom  was  conununi- 
cated  into  the  premises  of  the  defendant; 
that  this  first  explosion  so  entering  its 
premises  stirred  up  the  starch  dust  therein 
and  mixed  it  with  the  air,  thus  making  it 
explosive,  and,  having  thus  rendered  the 
same  highly  dangerous,  exploded  it  and 
caused  the  death  and  damage  for  which  this 
suit  is  brought.  The  explanation,  in  effect, 
is:  We  had  within  our  premises  sufficient 
quantities  of  all  the  constituent  elements 
necessary  to  form  a  deadly  explosive  when 
combined,  and,  without  our  negligence, 
knowledge,  or  consent,  and  against  our  will, 
an  outsider  combined  them  and  exploded  the 
compound.  The  explanation  and  expert  tes- 
timony in  support  of  the  same  was  sub- 
mitted to  the  jury,  with  testimony  in  behalf 
of  the  plaintiff  tending  to  show  that  the  ini- 
tial explosion  occurred  in  oven  No.  4  upon 
the  premises  of  the  defendant,  together  with 
counter  expert  testimony  for  the  plaintiff, 
to  the  effect  that  spontaneous  combustion 
was  unlikely  to  occur  under  the  conditions 
as  they  existed  at  that  time  of  the  year  in 
the  chandlery  shop  of  Mr.  Chase.  The  lo- 
cation of  the  origin  of  the  explosion  is  a 
question  of  fact;  but,  until  there  is  proof 
to  the  contrary,  it  is  fair  to  presume  that  it 
originated  where  it  occurred,  and  the  burden 
of  explaining  that  it  had  its  inception  else- 
where is  upon  the  defendant.  As  testimony 
was  offered  in  support  of  each  of  said  con- 
tentions, the  question  was  properly  left  to 
be  decided  by  the  jury,  and  the  defendant 
takes  nothing  by  its  exception.  The  ruling 
which  is  the  subject  of  the  second  excep- 
tion is  a  correct  statement  of  the  law. 

But  the  defendant  objects  to  the  applica- 
tion of  the  same  to  the  case  at  bar,  for  the 
reason  that  the  plaintiff  has  failed  to  prove 
that  the  first  explosion  originated  on  its 
premises.  The  plaintiff  did  prove  that  the 
explosion  which  wrecked  the  building,  and 
threw  fragments  thereof  upon  and  caused 
the  death  of  the  plaintiff's  intestate,  oc- 
curred upon  the  premises  of  the  defendant; 
and  this  proof,  coupled  with  the  presiunp-. 
tion  heretofore  alluded  to, — ♦*.  c,  that  until 
there  is  proof  to  the  contrary  an  explosion 
fairly  may  be  presumed  to  have  originated 
in  the  place  where  it  occurred, — were  suf- 
ficient to  justify  the  court  below  in  its  ml- 
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ing.     In  bur  opinion  the  exception  has  no 
merit. 

In  its  consideration  of  the  tenth,  twelfth, 
thirteenth,  fourteenth,  fifteenth,  sixteenth, 
seventeenth,  and  nineteenth  exceptions  the 
defendant  has  grouped  them  together  be- 
cause, as  it  says,  practically  the  same  ques- 
tions arise. 

The  questions  were  as  follows: 

Question  referred  to  in  tenth  exception: 
"Assuming  that  burning  gas  was  formed  in 
the  oven,  and  that  there  was  an  explosion 
of  gas  into  the  oven  room,  what  effect,  if 
any,  would  the  explosion  of  this  gas  into 
the  oven  room  have  upon  the  starch  on  the 
walls  and  rafters?" 

Question  referred  to  in  twelfth  exception : 
''If  the  door  of  the  oven  were  open,  and 
burning  gas  came  out,  would  this  cause  any 
agitation  in  the  air  of  the  c^en  room  into 
which  this  burning  gas  came  from  the 
oven  ?" 

Question  referred  to  in  thirteenth  excep- 
tion: "Now,  professor,  if  there  was  an  ext 
plosive  mixture  of  gas  in  one  part  of  the 
oven,  and  gas  was  present  in  other  parts  of 
the  oven  in  quantities  which  would  not  be 
explosive,  would  ^he  explosion  of  gas  in  6ne 
part  cause  an  explosion  in  the  other  part  of 
the  oven  where  the  gas  alone  would  not  be 
explosive  ?" 

Question  referred  to  in  fourteenth  excep- 
tion: "Now,  if  coal  gas  was  present  in  ex- 
plosive quantities  and  inflamed  in  one  por- 
tion«of  the  oven,  what  effect,  if  any,  would 
that  have  upon  the  gas  in  other  parts  of 
the  oven?" 

Question  referred  to  in  sixteenth  excep- 
tion: "Now,  assuming  that  there  were  two 
men  at  work  in  this  room  filling  pans  with 
starch,  the  starch  being  taken  from  burlap 
bags  upon  an  iron  scoop  shovel  with  no 
cover  on  the  top,  and  the  starch  the  men 
were  unable  to  get  from  the  bags  by  means 
of  the  shovel  was  emptied  from  the  bags 
into  the  pans  by  turning  the  bags  inside 
out,  and  there  was  a  hole  in  the  pipe  be- 
tween the  bed  of  the  furnace  and  the  dam- 
per, about  2  inches  in  length,  and  other 
smaller  holes  in  the  same  pipe,  and  that  the 
hole  2  inches  in  length  was  corroded,  had  a 
corroded  edge,  and  there  was  a  coal  fire  in 
the  furnace  box  on  the  day  of  the  explosion 
and  before  the  explosion,  and  an  explosion 
occurred,  to  what,  if  anything,  would  you 
attribute  this  explosion?" 

Question  referred  to  in  sixteenth  excep- 
tion: "Now,  assuming  that  explosive  gas, 
carbon  monoxide,  was  formed  in  one  of  tliese 
ovens,  and  that  there  was  an  explosion  of 
this  gas  into  the  oven  room,  what  effect,  if 
any,  would  the  explosion  of  the  burning  gas, 
or  of  the  gas  in  the  oven,  have  on  the  starch 
on  the  walls  of  the  oven  room'?" 
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Question  referred  to  in  seventeenth  ex- 
ception: "If  the  burning  gas  came  into  the 
oven  room,  and  there  was  not  a  sufficient 
quantity  of  starch  dust  in  the  air  of  the 
oven  room,  would  the  agitation  of  starch  on 
the  walls  increase  or  diminish  the  amount 
of  starch  dust  that  would  be  present  in  the 
air  of  the  oven  room?" 

Question  referred  to  in  nineteenth  excep- 
tion: "If  burning  gas  was  present  in  the 
oven,  and  there  was  an  explosion  of  gas  in- 
to the  oven  room,  and  theria  was  starch  dust 
on  the  walls  of  the  oven  room,  what  effect, 
if  any,  would  an  explosion  of  burning  gas 
in  the  oven,  into  the  oven  room,  have  upon 
the  starch  on  the  walls?" 

The  defendant  therefrom  argues  as  fol- 
lows :  "The  questions  as  propounded  in  these 
various  forms  assumed,  as  proven  facts,  that 
there  was  combustible  gas  in  the  oven  on 
the  day  of  the  explosion;  that  there  was 
burning  gas  in  the  OA'en;  that  there  was 
gas  in  explosive  quantities  in  the  oven; 
that  there  was  infiamed  gas  in  one  cor- 
ner of  the  oven;  that  burning  gas  rushed 
out  into  the  oven  room;  that  there  was  a 
gas  explosion  in  oven  No.  4.  There  were  no 
facts  upon  which  these  hypothetical  ques- 
tions could  be  based.  There  was  no  proof 
that  such  a  condition  of  things  existed  on 
the  day  of  the  accident  or  had  ever  existed. 
The  plaintiff's  method  of  proving  her  case, 
by  experts,  deserves  attention,  and  shows 
clearly  the  fundamental  error  in  the  admis- 
sion of  the  questions  which  are  the  subject 
of  the  exceptions  referred  to.  Mr.  Scott 
testified  that  in  his  opinion  combustible 
gases  would  be  formed  in  the  furnace,  would 
escape  through  holes  in  the  pipe,  that  in 
some  way  flame  from  the  furnace  might 
cause  an  explosion  of  this  gas,  and  that 
when  the  door  was  opened  the  burning  gas 
might  rush  into  the  oven  room.  Scott's 
opinion  was  based  on  certain  conditions  al- 
leged to  have  been  found  by  him  a  day  or 
two  after  the  explosion.  The  plaintiff  then 
addressed  a  series  of  hypothetical  questions 
to.  her  experts,  Martin  and  Groff;  and  used 
this  highly  speculative  opinion  of  Scott  as 
a  foundation  for  such  questions.  In  other 
words,  what  had  been  a  mere  matter  of 
opinion  with  Mr.  Scott  was  assumed,  in  the 
questions  to  Martin  and  Groff,  to  be  proven 
facts-  in  the  case,  and  their  opinions  were 
given  on  such  assumptions.  There  was  no 
testimony  that,  as  a  matter  of  fact,  any 
combustible  gas  was  forming  on  the  day  of 
the  explosion;  that  there  was  any  escaping; 
that  there  was  any  combustible  gas  in  the 
oven  or  any  explosion  in  the  oven  or  any* 
part  thereof.  All  these  things  Mr.  Scott  de- 
duced from  conditions  as  he  claimed  he  saw 
them  some  time  afterwards;  and  yet,  not- 
withstanding that  they  were  mere  possibili- 
ties, they  were  made  to  do  duty  as  proven 
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ftets  with  the  plaintiff's  experts.  It  is 
needless  to  say  that  such  a  method  of  es- 
Ubljjhing  a  case  by  basing  the  opinion  of 
one  expert  on  that  of  another  is  clearly  er- 
roneous. The  rule  is  clearly  set  forth  in 
Lawwn,  Expert  Ev.  2d  ed.  p.  172:  *It  is 
Dot  proper  in  asking  hypothetical  questions 
to  incorporate  in  them  the  opinions  of  other 
'Xpert  witnesses.  An  opinion  of  an  expert 
^tness  cannot  be  based  upon  opinions  ex- 
)m^ed  by  other  experts.  Facts,  and  not 
opinions,  must  be  assumed  in  the  questions. 
fit  were  otherwise,  opinions  might  be  built 
ipon  opinions  of  experts,  and  the  substan- 
ial  facta  driven  out  of  the  case.  An  opin- 
)n  cannot  rest,  in  whole  or  in  part,  on 
ther  opinions,  but  must  rest  on  facts.'  In 
IcDonald  v.  Rhode  Island  Co.  26  R.  I.  467, 
J  AIL  391,  the  court  held  that  even  on 
"OSS-examination  it  was  not  proper  to  put 

iivpothetical  question  to  an  expert  which 
ivoh-ed  an  assumption  concerning  which  no 
idence  had  been  offered.  In  Williams  v. 
late.  $i  Md.  384,  1  Atl.  887,  5  Am.  Crim. 
(p.  512,  the  issue  under  an  indictment  for 
order  involved  whether  or  not  the  deceased 
d  his  neck  broken.  Defendant's  counsel 
opounded  a  question  to  a  physician,  who 
^  testifying  as  an  expert,  and  included 

the  question  the  inference  or  opinion  of 

previous  expert  witness,  a  physician. 
Id  inadmissible ;  the  court  saying:  *Now, 
lile  an  expert  may  give  his  opinion  upon 
t^,  assumed  to  have  been  established,  it 
old  be  against  every  rule  and  principle 
evidence  to  allow  him  to  state  his  opin- 

upon  the  conclusions  and  inferences  of 
*r  witnesses.  Mere  the  witness  was  not 
*d  bis  opinion  in  regard  to  the  dislo- 
ioB  of  the  neck  of  the  deceased,  based 
w  the  failure  of  Dr.  Gill,  who  con- 
ted  the  examination,  to  reproduce  crepi- 
lon,  but  based  also  upon  the  conclu- 
»3  reached  by  Dr.  Gill  in  regard  to 
subject-matter  of  inquiry.    For  this  rea- 

the  question  was  clearly  objectionable.' 

■Iso  Louisville,  N.  A.  &  C.  R.  Co.  v. 
fey.  104  Ind.  409,  3  N.  E.  389,  4  N.  E. 
;  UwBon  V.  Crane    (1909,  Vt.)   74  Atl. 

642.  The  admission  of  these  questions 
he  case  at  bar  was  not  only  error,  but 

hij^hly  prejudicial  to  the  defendant, 
qni'ftion  as  to  whether  or  not  there  had 
I  an  explosion  of  gas  in  oven  No.  4  was 
niportant  point  in  the  case.  The  re- 
nted questions  containing  unwarranted 
nptioDs,  founded  on  the  opinion  of 
U  and  the  answers  thereto,  must  have 
"eswd  the  jury  that  such  conditions  had 

proved  to  exist  as  a  matter  of  fact." 
rrfrom  the  defendant  concludes  that  the 
t*fion  of  these  questions  clearly  consti- 

reveraible  error. 

e  objections  made  by  the  defendant  to 
JUL  (2^^.) 


the  questions  aforesaid  are:  First,  to  the 
method  of  establishing  a  case  by  basing  the 
opinion  of  one  expert  upon  that  of  an- 
other; and,  secondly,  that  the  reiterated 
questions  containing  unwarranted  assump- 
tions founded  on  the  opinion  of  Scott,  and 
the  answers  thereto,  must  have  impressed 
the  jury  that  such  conditions  had  been 
proven  to  exist  as  a  matter  of  fact.  The  ob- 
jection, under  the  rule  laid  down  in  Law- 
son,  Expert  Ev.  supra,  that  a  question  bases 
the  opinion  of  one  expert  upon  that  of  an- 
other, necessarily  mtist  be  to  the  form  of 
the  question  itself,  and  also  must  be  de- 
terminable from  a  n;tere  inspection  of  the 
same,  as,  for  instance,  if  the  question  had 
been:  If  Professor  Blank  is  of  the  opinion 
that  such  is  the  fact,  what  is  your  opinion? 
The  questions  objected  to  contain  no  intrin- 
sic evidence  that  one  opinion  is  sought  to  be 
based  upon  another.  And  it  is  impossible 
to  determine  whether  or  not  such  is  the  fact 
without  examining  and  analyzing  the  testi- 
mony in  the  case,  a  duty  which  we  are  not 
required  to  undertake  in  the  consideration 
of  exceptions  to  the  form  of  questions. 

Professor  Wigmore,  in  that  portion  of  his 
comprehensive  work  on  Evidence  (Vol.  1, 
§  672)  relating  to  hypothetical  questions,  as- 
serts that  the  hypothetical  question  to  an 
expert,  as  to  the  data  for  inference,  takes 
the  place  of  the  question  to  the  bystander, 
whether  he  was  in  a  position  to  observe  the 
affair  which  is  the  subject  of  investigation. 
As  he  says:  "The  reasoning  may  be*  ex- 
plained in  the  following  propositions:  (1) 
Testimony  in  the  shape  of  inferences  or  con- 
clusions rests  always  on  certain  premises 
of  fact.  That  which  has  been  called  ob- 
servation, serving  as  the  basis  of  belief  in 
matters  directly  cognizable  by  the  senses-^ 
as,  the  facts  of  an  affray,  a  conversation,  a 
trespass,  and  the  like — is  here  replaced  by 
what  may  be  called  a  consideration  of  the 
premises.  Just  as  observation  of  the  situa- 
ion  or  affair  or  surroundings  is  in  the  one 
case  essential  to  the  formation  of  a  wit- 
ness's belief  based  on  his  senses,  so  a  con- 
sideration of  specific  data  is  essential  to  the 
formation  of  an  inference  or  conclusion  or 
opinion.  If  the  witness  has  not  considered 
or  had  in  mind  these  premises,  his  inference 
or  opinion  is  good  for  nothing.  (2)  These 
premises,  a  consideration  of  which  is  essen- 
tial to  the  formation  of  the  conclusion  or 
opinion,  must  somehow  be  supplied  by  tes- 
timony. The  same  witness  may  supply  both 
premises  or  conclusion;  or  one  witness  may 
supply  the  premises  and  another  the  con- 
clusion. The  two  are  not  necessarily  con- 
nected. (3)  If  the  latter  method  is  chosen, 
and  a  witness  is  put  forward  to  testify  to 
the  conclusion,  the  premises  eonaidered  by 
35 
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him  mut  be  expressly  stated,  as  the  basis 
of  his  conclusion;  otherwise,  since  his  con- 
clusion rests  for  its  validity  upon  s  consid- 
eration of  the  premises,  and  since  the  tri- 
bunal may  later  decide  that  certain  prem- 
ises are  not  proved  and  may  thus  reject 
them,  it  must,  before  accepting  his  conclu- 
sion, have  the  means  of  knowing  whether  it 
is  based  on  a  consideration  of  premises  ac- 
cepted as  true  by  the  tribunal.  If  those 
premises  are  not  made  to  accompany  the 
conclusion,  the  tribunal  might  be  accepting 
a  conclusion  for  which  the  witness  had  con- 
sidered premises  found  by  the  tribunal  not 
to  be  true.  (4)  Hence  the  premises  must 
be  stated  hypothetically  in  connection  with 
the  conclusion.  Then,  by  other  testimony, 
the  material  for  determining  the  truth  of 
the  assumed  premises  may  be  furnished  to 
the  tribunal.  The  key  to  the  situation,  in 
short,  is  that  there  may  be  two  distinct 
subjects  of  testimony, — premises,  and  in- 
ferences or  conclusions;  that  the  latter  in- 
volves necessarily  a  consideration  of  the 
former;  and  that  the  tribunal  must  be  fur- 
nished with  the  means  of  rejecting  the  lat- 
ter if,  upon  consultation,  they  determine 
to  reject  the  former,  i.  e.,  of  distinguishing 
conclusions  properly  founded  from  conclu- 
sions improperly  founded." 

The  objection  that  the  jury  must  have 
been  improperly  impressed  by  the  reiterated 
questions  is  untenable.  A  similar  objection 
was  considered  by  Shaw,  Ch.  J.,  in  Dicken- 
son V.  Fitchburg  (1859)  13  Gray,  546:  "But 
it  is  objected  that  the  admission  of  this 
evidence  would  open  the  door  to  evidence 
entirely  incompetent,  by  allowing  the  wit- 
ness to  state  the  facts  on  which  the  opinion 
is  founded,  facts  not  proved  by  competent 
evidence.  This  objection  seems  to  us  to  be 
founded  on  a  misconception  of  the  manner 
in  which  the  investigation  is  to  be  conduct- 
ed, and  the  testimony  of  experts  received 
and  applied.  It  assumes  that  the  facts  will 
be  taken  to  be  true,  because  the  witness  has 
stated  that  he  founds  his  opinion  upon  them. 
But  this  is  quite  a  mistake.  In  order  to 
obtain  the  opinion  of  a  witness  on  mat- 
ters not  depending  upon  the  general  knowl- 
edge, but  on  facts  not  testified  of  by  him- 
self, one  of  two  modes  is  pursued:  Either 
the  witness  is  present  and  hears  all  the  tes- 
timony, or  the  testimony  is  summed  up  in 
the  question  put  to  him;  and  in  either  case 
the  question  is  put  to  him  hypothetically 
whether,  if  certain  facts  testified  of  are  true, 
he  can  form  an  opinion,  and  what  that  opin- 
ion is.  The  jury  will  then  be  instructed, 
if  the  truth  of  any  such  fact  is  contested, 
first  to  consider  whether  the  fact  on  which 
such  opinion  rests  is  proved  to  their  satis- 
faction; if  it  is,  then  to  give  such  wei|fht 
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to  the  opinion  resting  on  it  aa  it  deaero; 
but,  if  the  fact  is  not  proved  by  the  endeitee. 
then  to  give  the  opinion  no  weight  This  ii 
necessary    to    enable    the   jury,  npw  im 
true  theory  of  jury  trial,  to  decide  ill  ques- 
tions of  fact,  upon  competent  eridenee  Uid 
before  them.     McNaghten's  Case,  10  Cbri: 
&  F.  200.    But  the  consideration  snbmitied 
in  the  argument  in  opposition  to  this  ^. 
namely,  that  the  opinion  may  be  girea  oi 
the   assumption  of  facts  not  proved,  ii  i 
strong  additional  reason  why  the  groofi-l: 
and  reasons  of  the  opinion  shonld  be  stated, 
in  order  that  the  jury  may  see  th&t  it  u 
not  founded  on  hearsay,  general  mmor,  or 
facts    of    which    some   evidence  maj  btre 
been  given,  but,  being  controlled  by  otk! 
evidence,  are  not  found  true  by  the  jwy. 
This  inquiry  has  been  more  frequently  miiJ* 
in  cross-examination,  yet  we  are  of  opis* 
ion  that  it  is  competent  evidence  in  dikf. 
It  is   in   fact   this   general  knofrW^  o& 
the    specific   facts   judicially  proved,  froa 
which   the   jury   draw   their  ultimate  eoa- 
clusion,  though  in  matters  of  science  tbtf 
may  be  aided  by  the  more  exact*  obsemii* 
and  the  larger  experience  of  the  trained  o- 
pert.    Keith  v.  Lothrop,  10  Cush.  453.* 

In  Forsyth  v.  Doolittle,  120  U.  a  1',  * 
L.  ed.  587,  7  Sup.  Ct.  Rep.  408,  the  snpra* 
court  approved  a  charge  to  the  juir  at- 
taining the  following:  "You  must  rea^ 
see  that  the  value  of  the  answers  to  the* 
questions  depends  largely,  if  not  vbolhi 
upon  the  fact  whether  the  statements  m*^ 
in  these  questions  are  sustained  by  th 
proof.  If  the  statements  in  these  questioB 
are  not  supported  by  the  proof,  then  ihi 
answers  to  the  questions  are  entitled  to  ■ 
weight,  because  based  upon  false  assotf^ 
tions  or  statements  of  facts." 

*Thi8  brings  us  to  the  consideration  of  tfc 
twenty-third  and  last  exception  of  the  * 
fendant  which  was  taken  to  the  refaral* 
the  trial  justice  to  grant  the  defendarf 
motion  for  a  new  trial  upon  any  of  tie  b* 
grounds  therein  set  forth.  Those  reUW 
to  damages  have  not  been  urged  befoiv  i 
and  are  therefore  deemed  to  have  been  lift 
doned.  The  other  grounds  that  the  verfi 
is  against  the  law  and  the  evidence  and  t 
weight  thereof,  in  that  the  plaintif 
failed  to  make  out  her  case  by  a  fair 
ponderance  of  the  evidence,  and  that  tbe 
fendant  has  bom  the  burden,  impost  ^ 
it  by  the  law,  of  explaining  its  freei 
from  negligence  in  the  explosion,  and  ) 
claim  of  the  defendant  that  the  testial 
showed  that  the  proximate  cause  off 
accident  was  beyond  its  control  and 
the  premises  of  a  third  person,  alrea^iy 
been  considered.  This  is  a  case  in  whii^h^ 
doctrine  oi  rea  ipsa   loquitur  is  peculil 
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applicable.  An  explosion  occurred  upon  the 
premises  of  the  defendant.  Starch  dust 
from  starch  which  had  been  treated  with 
nitric  acid  was  present  in  quantities. 

The  manager  of  the  defendant  company 
did  not  know  that  starch  dust  was  explo- 
sive, as  appears  from  the  following  extract 
from  the  testimony  of  Walter  Lowe^  called 
as  a  witness  by  the  plaintiff: 

Q.  3.  What  is  your  business? 

A.  Superintendent  of  the  Charles  S.  Tan- 
ner Company. 

Q.  4.  How  long  have  you  been  superin- 
tendent? 

A.  About  seven  years,  seven  or  eight 
years.    .    .    . 

Q.  62.  Are  you  familiar  with  the  chemi- 
cal properties  of  starch  and  other  substances 
which  are  manufactured  at  the  Tanner 
place? 

A.  No,  sir;  I  only  understand  what  we 
manufacture. 

Q.  63.  But  do  you  understand  the  chemi- 
cal properties  of  what  you  manufacture? 

A.  No,  sir. 

O.  64.  Is  there  anybody,  or  was  there  any- 
body at  the  Tanner  place  on  February  12th, 
that  understood  the  chemical  properties  of 
starch  ? 

A.  No,  sir. 

But  upon  objection  the  question  was  again 
read  to  him,  and  he  then  answered:  I  don't 
know. 

Q.  318.  Now,  is  it  a  fact  that  nitric  acid 
was  used  in  the  starch  at  the  factory? 

A.  It  is  used  when  occasion  demanded  it. 

Q.  319.  And  who  had  to  do  with  putting 
nitric  acid  in  the  starch? 

A.  I  had  the  measuring  out  and  fixing  it 
np. 

Q.  320.  And  you  made  the  solution  of  ni- 
tric acid? 

A*  I  made  a  solution  that  went  on  the 
starch. 

Q.  321.  Did  you  know  at  that  time  that 
starch  mixed  with  nitric  acid  created  an 
explosive,  very  explosive,  substance? 

A.  No,  sir. 

No  precautions  were  taken  to  prevent 
the  accumulation  of  starch  dust  or  to  take 
care  of  the  same.  The  men  employed  were 
forbidden  to  light  matches  upon  the  prem- 
ises, but  this  was  a  precaution  against  fire, 
and  not  against  an  explosion.  Great  heat 
was  maintained  in  the  furnace  and  ovens 
(from  220*  to  300*  Fahrenheit,  as  herein- 
before stated) ;  and  at  times  upon  opening 
the  oven  doors  men  had  their  jimipers 
scorched  by  the  heat,  and  one  of  them 
claimed  by  flame  from  the  oven.  At  the 
time  of  the  explosion  flames  were  seen  to 
come  from  the  oven  room.  Firemen  testified 
to  other  explosions  on  the  same  premises 
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during  the  times  of  fires  which  they  had 
been  called  to  extinguish.  The  defendant's 
business  premises  contained  the  potentiality 
of  explosions.  To  offset  the  evidence  above 
set  forth,  the  defendant  showed  a  lot  of  in- 
fiammable  material  capable  of  spontaneous 
combustion,  under  the  temperature  and  con- 
ditions favorable  thereto,  in  the  Chase  ship 
chandlery  shop,  which  already  has  been  de- 
scribed quite  fully.  But  there  was  no  fire 
or  light  kept  therein.  There  had  never  been 
an  explosion  there.  There  had  never  been 
fire  there  before  so  far  as  appears  in  evi- 
dence. 

As  we  have  already  said,  the  question  of 
the  place  of  origin  of  the  explosion  was  a 
question  of  fact,  and  the  same  was  properly 
submitted  to  the  jury  under  suitable  in- 
structions? The  jury  rendered  their  ver- 
dict, and  the  same  has  been  approved  by 
the  judge  before  whom  the  case  was  tried. 
We  see  no  reason  for  disturbing  the  same. 
The  doctrine  approved  in  the  case  of  Wil- 
cox V.  Rhode  Island.  Co.  29  R.  I.  292,  70  Atl. 
913,  is  applicable  in  the  case  at  bar. 

For  these  reasons  the  defendant's  excep- 
tions are  overruled,  and  the  case  is  re- 
mitted to  the  Superior  Court,  with  direc- 
tion to  enter  judgment  on  the  verdict. 


NEW   HAMPSHIRE   SUPREME 
COURT. 

W.  E.  PEIRCE 
v. 

MARTIN  FINERTY  et  al. 

(—  N.  H.  — ,  76  Atl.   194.) 

Timber  —  contract  period  —  failure  to 
remove  ^  effect. 

Although  a  purchaser  of  standing  tim- 
ber does  not  lose  his  title  by  failure  to  re- 
move the  timber  from  the  land  within  the 
time  limited  in  the  conveyance,  the  court 
cannot  give  him  authority  to  enter  to  re- 
move the  timber  after  the  expiration  of  such 
time. 

(May  3,  1910.) 

Note. ^Rights  and  remedies  of  land- 
owner  and  otpner  of  timber  after  ex- 
piration  of  time  stipulated  for  rem^ov- 
al  of  the  same. 

In  many  contracts  involving  the  sale  of 
standing  timber  or  deeds  in  which  timber 
has  been  reserved  to  the  grantor,  there  is 
an  express  provision  that,  unless  the  timber 
is  removed  within  the  time  limit  expressed 
in  the  contract  or  deed,  it  will  revert  to  the 
vendor  or  grantee  as  the  case  may  be.  In 
other  cases,  although  this  provision  is  not 
expressed,  a  fair  construction  of  the  con- 
tract shows  that  such  was  the  intention  of 
the  parties.     In  other  cases,  where  such  a 
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EXCEPTIONS  by  defendants  to  rulings 
of  the  Superior  Court  for  Hillsborough 
County  made  during  the  trial  of  a  suit  to 
restrain  tlie  cutting  by  defendants  or  cer- 
tain timber  on  certain  premises  and  to 
restrain  interference  with  an  entry  thereon 
and  the  cutting  of  such  timber  by  plaintiff, 
which  resulted  in  a  conditional  decree  al- 
lowing plaintiff  eighteen  months  in  which  to 
remove  the  growth,  pennission  to  enter 
and  cut  which  was  sought.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Taggart,  Tattle,  Barronghs, 
&  Wyman  and  Harry  E.  liOTeren,  for 
defendants : 

Plaintiff  lost  title  to  the  timber  fail- 
ing to  remove  it  within  the  contract  period. 

Fryat  v.  Sullivan  Co.  6  Hill,  116,  7  Hill, 


529;  Turner  ▼.  Kennedy,  67  Minn.  104, 
58  X.  W.  823 ;  Bell  County  Land  &  Coal  Co. 
v.  Moss,  30  Ky.  L.  Rep.  6,  97  S.  W.  364; 
Midyette  v.  Grubbs,  145  N.  C.  85,  13  L.R.A. 

(N.S.)  278,  68  S.  E.  796;  Note  to  Dennis 
Simmons   Lumber   Co.   v.   Corey,   6   L.R.A. 

(N.S.)  469;  Adkins  v.  Huff,  3  L.R.A.(N.S.) 
649  note;  Clark  v.  Ingram-Bay  Lumber  Co. 
90  Miss.  479,  43  So.  813;  Beauchamp  v. 
Williams  (Tex.  Civ.  App.)  116  S.  W.  330; 
Noyes  v.  Goding,  104  Me.  453,  72  Atl.  181; 
Decker  v.  Hunt,  111  App.  Div.  821,  98 
N.  Y.  Supp.  174;  Huron  Land  Co.  v.  Davi- 
son, 131  Mich.  86,  90  N.  W.  1034;  St. 
James  v.  Erskine,  155  Mich.  608,  119  N. 
W.  897;  Mathews  v.  Mulvey,  38  Minn.  342, 
37  N.  W.  794;  Patterson  v.  Graham,  164 
Pa.  234,  30  Atl.   247;   Boults  v.  Mitchell, 


provision  is  neither  expressed  nor  inferable 
from  the  language  uSed,  the.  courts  never- 
theless hold  that  as  a  rule  of  law  all  rights 
of  the  vendee  or  grantor  terminate  upon 
the  expiration  of  tne  time  limit  expressed 
in  the  contract  or  deed. 

But,  as  is  shown  in  a  note  to  Dennis 
Simmons  Lumber  Co.  v.  Corey,  6  L.R.A. 
(N.S.)  469,  upon  the  question  of  the 
effect  of  contract  with  respect  to  standing 
timber  to  pass  title  to  the  same,  many  cas- 
es hold  that  by  the  contract  of  sale  the  ti- 
tle to  the  timber  passes  to  the  vendee,  and 
this  title  is  not  affected  by  the  expiration 
of  the  time  limit,  and,  although  the  vendee 
may  have  lost  his  right  to  go  upon  the  prop- 
erty and  remove  the  timber,  nevertheless 
the  title  thereto  remains  in  him.  In  such 
cases,  as  in  Peibce  v.  Finerty  and  in  Wal- 
cutt  V.  Treisch,  post,  604,  the  interesting 
question  is  presented.  What  are  the  rights 
and  remedies  of  the  parties  where  the  tim- 
ber belongs  to  the  vendee,  but,  by  his  fault 
in  not  removing  it  within  the  time  limit, 
it  remains  upon  the  land  of  the  vendor? 

The  same  question  has  arisen  in  a  few 
cases  where  the  grantor  of  land  reserves 
standing  timber  by  his  deed,  but,  as  is 
shown  in  a  note  to  Adkins  v.  Huff,  3  L.R.A. 
(N.S.)  649,  the  conclusion  reached  in  that 
case,  that  the  right  of  a  grantor  of  land 
who  reserves  timber  standing  thereon,  to  be 
removed  within  a  specified  time,  terminates 
at  the  expiration  of  such  time,  is  supported 
almost  unanimously  by  the  cases  which 
pass  upon  that  question. 

As  to  conveyance  of  title  to  standing 
timber  without  conveying  title  to  the  land, 
see  note  to  McHae  v.  Stillwell,  55  L.R.A. 
613.  And  as  to  whether  a  purchase  of 
standing  timber  to  be  removed  within  a 
specified  period  of  years  is  a  purchase  of 
realty  or  of  personaltv,  see  note  to  Mid- 
yette V.  Grubbs,  13  L.R.A.(N.S.)  278. 

In  a  number  of  cases  the  trial  court  pro- 
ceeded upon  the  theory  that  the  failure  of 
the  vendee  to  remove  the  timber  within 
the  time  limit,  or  within  a  reasonable  time 
where  no  limit  was  expressed  in  the  deed  or 
contract  of  sale,  forfeited  his  interests  in 
the  timber,  so  that  he  had  no  rights  what- 
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ever  and  consequently  no  remedy,  and  upon 
appeal  the  appellate  court  goes  no  furtner 
than  to  say  that  the  view  of  the  trial  court 
was  erroneous,  and  that  the  judgment  for 
the  landowner  must  be  reversed.  Without 
expressly  determining  what  the  rights  of 
the  parties  are,  any  expressions  in  such  de- 
cisions are,  of  course,  unsatisfactory  as  au- 
thority upon  the  question  under  discussion, 
and  no  attempt  has  been  made  to  gather 
cases  of  that  character. 

This  class  of  cases  is  well  illustrated  by 
Magnetic  Ore  Co.  v.  Marbury  Lumber  Co. 
104  Ala.  465,  27  L.R.A.  434,  63  Am.  St, 
Rep.  73,  16  So.  632,  where,  in  sustaining  a 
demurrer  to  a  bill  filed  to  cancel  a  deed 
which  had  been  given  to  the  defendant  con* 
veying  certain  timber  standing  on  land 
which  was  afterwards  conveyed  to  the  plain- 
tiff, the  court  said  that  the  failure  to  cut 
and  remove  the  timber  within  a  reasonable 
time  under  an  absolute  grant  thereof,  which 
specified  no  time  for  removal,  did  not  for- 
feit the  title  in  favor  of  the  subsequent  pur- 
chaser of  the  land,  whose  convevance  re- 
cited  the  prior  sale  of  the  timber.  The 
court,  however,  did  not.  express  any  opin- 
ion as  to  what  the  rights  and  remedies  of 
the  parties  were. 

This  note  does  not  purport  to  include 
cases  in  which  the  owner  of  the  timber  has 
waived  his  rights  to  the  timber  by  some 
act  other  than  the  failure  to  remove  the 
timber  within  the  time  limit. 

Cases  like  Baker  v.  Kenney  (Iowa)  124 
N.  W.  901,  and  Davidson  v.  Moore,  18 
Ky.  L.  Rep.  563,  37  S.  W.  260,  in  which  the 
deed  or  contract  was  such  as  to  g^ve  the 
purchaser  the  perpetual  right  of  going  upon 
the  land  to  remove  the  timber  have  not 
been  taken.  So,  cases  have  not  been  taken 
where  it  appears  that  the  express  privilege 
given  by  the  deed  or  contract  for  the  re- 
moval of  the  timber,  or  an  extension  there- 
of, was  exercised  by  the  purchaser. 

A  different  question  is  presented  where 
the  contract  of  sale  or  deed  does  not  ex- 
pressly provide  a  time  within  which  the 
timber  must  be  removed,  and  cases  of  this 
character  have  not  been  included. 

Most  cp-ses  make  «k  distinction  between 
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15  Pa.  371;  Union  Tanning  Co.  v.  Shug,  22 
Pa.  Co.  Ct.  647;  Upton  v.  Hosmer,  70  N.  H. 
493,  49  Atl.  96;  Bonney  v.  Foss,  62  Me. 
248;  Lampton  v.  Preston,  1  J.  J.  Marsh. 
454,  19  Am.  Dec.  104. 

The  grantee  of  timber  must  act  as  re- 
quired by  the  deed  in  regard  to  the  removal 
of  his  property. 

Norfolk  Lumber  Co.  v.  Smith,  146  N.  C. 
168,  59  S.  £.643;  Stukeley  ▼.  Butler, 
Hobart,  168. 

The  only  right  the  common-  law  ever  gave 
an  owner  of  personal  property  to  remove  it 
from  another's  premises  after  the  limi- 
tation of  an  original  right  was  a  right  to 
take  it  within  a  reasonable  time. 

Wood  y.  Leadbitter,  13  Mees.  &  W.  838, 


16  Eng.  Rul.  Cas.  49;  Cornish  v.  Stubbs, 
L.  R.  5  C.  P.  334;  Mellor  v.  Watkins,  L.  R. 
9  Q.  B.  400;  Webb  &  Paternoster,  2  Rolle, 
Rep.  143,  152,  Popham,  161,  Godb.  282, 
Palmer,  Rep.  71;  Plummer  v.  Webb,  Noy, 
98;  Shaw  v.  Carbrey,  13  Allen,  463. 

The  failure  of  one  owning  personal  prop- 
erty to  accept  an  opportunity  to  save  it  in 
a  reasonable  time  is  an  abandonment. 

Web  &  Paternoster,  Palmer,  Rep.  71} 
Wood  V.  Leadbitter,  supra;  Mumford  v. 
Whitney,  15  Wend.  380,  30  Am.  Dec.  60; 
Dame  v.  Dame,  38  N.  H.  432,  75  Am.  Deo. 
195. 

Messrs.  Herbert  S.  Clough  and  Barn- 
hlim,  Brown,  Jones,  St  Warren  for  plain* 
tiff. 


the  rights  of  the  parties  where  the  timber 
has  been  felled  and  where  it  is  still  stand- 
ing, and  so  far  as  possible  the  condition  of 
the  timber  in  this  respect  has  been  noted. 

Rights  and  remedies  in  general. 

Keystone  Lumber  &  Min.  Co.  v.  Brooks, 
65  W.  Va.  512,  64  S.  E.  614,  was  an  action 
of  unlawful  entry  and  detainer,  and  it  was 
held  that,  in  case  of  a  deed  conveying  legal 
title  to  timber,  though  the  deed  contem- 
plates removal  of  timber,  there  being  no 
limit  of  time  for  removal  and  no  clause  of 
forfeiture  for  failure  to  remove,  title  to  the 
timber  is  not  lost  to  the  purchaser  for  such 
failure;  and  the  grantee  had  a  right  to  re- 
tain such  partial  possession  of  the  land  as 
was  necessary  to  work  at  the  timber. 

In  a  suit  to  determine  the  right  to  re- 
move standing  timber,  it  was  held  in  Butter- 
field  Lumber  Co.  v.  Guy,  92  Miss.  361,  15 
L.R.A.(N.S.)  1123,  131  Am.  St.  Rep.  540, 
46  So.  78,  that  where  standing  timber  is 
real  estate,  there  is  no  implied  contract 
of  removal  within  a  reasonable  time,  non- 
compliance with  which  will  result  in  a 
forfeiture. 

In  Peterson  v.  Gibbs,  147  Cal.  1,  109 
Am.  St.  Rep.  107,  81  Pac.  121,  the  contract 
expressly  provided  for  payment  of  rent  by 
the  purchaser  of  the  timber,  if  it  was  not 
removed  wil:;i.:  the  time  limit,  and,  conse- 
quently, in  an  action  by  a  subsequent  gran- 
tee of  the  land  to  quiet  the  title,  the  pur- 
chasers of  the  timber  were  entitled  to  have 
their  rights  in  relation  to  the  timber  re- 
served from  the  effect  of  any  decree  that 
might  be  made  in  the  case. 

In  Hodges  v.  Buell,  334  Mich.  162,  95  N. 
W.  1078,  the  court  refused  an  injunction 
restraining  the  vendee  from  removing  the 
timber,  part  of  which  was  cut  before  and 
part  after  the  expiration  of  the  time  limit, 
although  the  court  recognized  the  rule 
that  the  unsevered  timber  reverted  to  the 
vendor.  It  was  said  that  equity  would  not 
render  aid  in  enforcing  forfeiture. 

In  Watson  v.  Adams,  32  Ind.  App.  281, 
69  N*.  E.  696,  it  was  held  that  the  expira- 
tion of  the  time  limit  did  not  work  a  for- 
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feiture;  the  judgment  granting  an  injunc- 
tion restraining  the  timber  owner  from  go- 
ing on  the  premises  and  cutting  the  timber 
was  reversed,  but  apparently  the  reversal 
was  because  of  errors  committed  on  the 
trial  rather  than  upon  the  merits  of  the 
case. 

In  Town  v.  Hazen,  51  N.  H.  596,  it  was 
'held  that,  if  wood  is  cut  and  severed  before 
the  expiration  of  the  time  limit,  then  the 
vendee  may  enter  upon  the  land  and  remove 
the  same,  by  simply  making  himself  liable 
for  the  actual  damages  done  to  the  defend- 
ant in  removing  the  same;  but  at  the  same 
time  the  defendant  would  not  necessarily 
become  liable  in  trover  for  the  wood  by  re- 
fusing to  give  permission  to  the  plaintiff 
to  enter  his  land  and  remove  it  after  the 
time  fixed  upon  had  expired ;  nor  would  he 
be  thus  liable  for  not  delivering  the  wood 
to  the  plaintiff  on  demand,  and  possibly  he 
would  not  become  liable  if  he  removed  the 
wood  himself.  But  a  judgment  for  the  tim- 
ber owner  was  reversed  upon  the  ground 
that  there  was  not  sufficient  evidence  in  the 
case  to  hold  that  the  conduct  of  the  land- 
owner   amounted    to   a   wilful   conversion. 

Replevin. 

The  courts  have  sustained  the  right  of 
the  vendee  to  maintain  an  action  in  replev- 
in for  the  recovery  o^  timber  cut,  but  not 
removed,  before  the  expiration  of  the  time 
limit,  where  the  landowner  refused  him  per- 
mission to  enter  the  land  and  remove  the 
timber. 

Thus,  in  McGregor  v.  McNeil,  32  U.  C.  C. 
P.  ftS8.  it  was  held  that  the  owner  of  timber 
who  failed  to  remove  it  before  the  expira- 
tion of  the  time  limit  might,  upon  the 
landowner's  refusal  to  permit  him  to  take 
possession  thereof,  maintain  an  action  of 
replevin  to  recover  it.  The  court  said  that 
the  landowner  might  have  a  cause  of  action 
against  the  timber  owner  for  breach  of 
agreement  to  remove  the  timber  within  the 
time  set,  but  that  that  question  was  not 
properly  before  the  court  in  the  action  in 
replevin. 

So,  in  Hicks  v.  Smith,  77  Wis.  146,  46 
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Parsons,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  claims  under  one  John  Love- 
joy,  who,  being  then  the  owner  of  the  real 
estate,  on  December  20,  1892,  by  an  instru- 
ment in  writing  under  seal,  sold  to  him  ''all 
the  timber,  wood,  and  growth  of  every  de- 
scription on  the  Osgood  farm."  The  writing 
contained  the  following  stipulation:  *'And 
I  give  him  until  January  1st,  1900,  A.  d.,  to 
get  the  lot  off  in."  November  11,  1898, 
Lovejoy  sold  the  farm  to  the  defendant 
Finer ty,  "reserving  to  W.  E.  Peirce  all  the 
wood  and  •  timber  on  the  above-described 
premises,  with  the  right  to  cut  and  remove 
the  same  at  any  time  before  Jaunary  1, 
1900."  December  27,  1902.  Finerty  con- 
veyed the  premises  to  the  defendant  Paradis 


by  warranty  deed,  without  reservation  or 
reference  to  any  right  of  Peirce.  Paradis 
was,  however,  fully  informed  of  the  right 
claimed  by  Peirce.  In  the  spring  of  1899, 
Peirce  learned  that  Finerty  had  purchased 
the  lot,  and  tried  to  obtain  the  right  to 
keep  the  timber  on  the  lot  by  paying  him 
$25  a  year.  Peirce  understood  he  could  do 
this,  but  Finerty  did  not  so  agree.  January 
29,  1901,  Peirce  sent  Finerty  a  check  for  one 
year's  rent  for  extension  of  time  for  remov- 
ing the  timber. .  Finerty  returned  the  check, 
but  offered  to  extend  the  time  for  $150  a 
year  dating  from  January  1,  1900,  payment 
for  subsequent  years  in  advance.  Peirce 
did  not  accept  this  offer,  and  could  not  after 
this  have  reasonably  understood  that  the 
growth  remained  by  permission  or  consent 


N.  W.  133,  it  was  held  that  the  vendee  of 
trees  which  he  had  cut  down  and  severed 
from  the  soil  before  the  time  limit  in  his 
contract  expired  had  a  right  to  remove  the 
same  within  a  reasonable  time,  even  after 
the  expiration  of  the  time  fixed  in  the  deed, 
and  he  might  maintain  an  action  in  re- 
plevin to  recover  the  same. 

So,  replevin  will  lie  at  the  suit  of  the 
purchaser  of  standing  timber  for  the  recov- 
ery of  logs  cut,  but  not  removed,  before  the 
expiration  of  the  time  set  up  in  the  con- 
tract. Sanborn  v.  Franklin  County  Lumber 
Co.  65  Fla.  389,  46  So.  85. 

But  an  action  in  claim  and  delivery  at 
the  suit  of  the  landowner,  for  the  recovery 
of  timber  cut  after  the  expiration  of  the 
time  limit,  and  removed  by  the  purchaser, 
will  lie;  if,  however,  the  timber  was  cut  be- 
fore the  expiration  of  such  limit,  the  land- 
owner's damages  are  limited  to  such  as  he 
might  have  suffered  by  reason  of  the  tres- 
pass and  occupation  of  his  land.  Alexander 
V.  Bauer,  94  Minn.  174,  102  N.  W.  387. 

Conversion. 

If  the  landowner  converts  timber  which 
has  been  cut,  but  not  removed,  before  the 
expiration  of  the  time  limit,  conversion  at 
the  suit  of  the  timber  owner  will  lie. 

Thus,  in  Macomber  v.  Detroit,  L.  &  N.  R. 
Co.  108  Mich.  491,  32  L.R.A.  102,  62  Am. 
St.  Rep.  713,  66  N.  W.  376,  it  was  held  that 
the. owner  of  the  timber  could  recover  the 
value  of  the  timber  which  had  been  cut,  but 
not  removed,  before  the  expiration  of  the 
time  limit,  and  which  had  been  converted 
by  the  owner  of  the  land. 

So,  where  the  landowner  not  only  forbade 
the  owner  of  the  timber  entering  upon  the 
land,  but  also  removing  the  wood  there- 
from, and  apparently  assumed  that  he 
owned  the  wood,  it  was  held  in  Erskine  v. 
Savage,  96  Me.  57,  61  Atl.  242,  that  the 
landowner's  act  was  such  an  exercise  of 
dominion  over  the  wood  as  to  warrant  a 
finding   of   conversion. 

And  trover  will  lie  in  an  action  by  a 
grantor  who  reserved  timber  on  the  land 
conveved,  against  the  grantee,  who  convcrt- 
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ed  the  timber  after  the  expiration  of  the 
time  limit.  Irons  v.  Webb,  41  N.  J.  Ij. 
203,  32  Am.  Rep.  193. 

Where,  after  the  expiration  of  the  time 
agreed  upon  in  a  contract  for  the  sale  of 
standing  timber,  the  owner  of  the  land 
took  possession  of  a  certain  portion  of  the 
timber  which  the  vendee  had  failed  to  re- 
move, and  converted  it  to  his  own  use,  it 
was  held  in  Wyckoff  v.  Bodine,  65  N.  J.  L. 
95,  47  Atl.  23,  that  the  landowner  was  lia- 
ble for  the  market  value  of  the  timber; 
and  he  was  not  entitled  to  have  such 
damages  reduced  by  the  conduct  of  the 
vendee  in  leaving  the  timber  upon  the 
land  after  the  expiration  of  the  time. 

Where,  by  the  consent  of  the  landowner^ 
the  timber  had  been  removed  to  another 
portion  of  the  farm,  it  was  held  in  Wat- 
son V.  Gross,  112  Mo.  App.  615,  87  S.  W. 
104,  that  the  act  of  the  landowner  in  re- 
fusing to  permit  the  owner  of  the  timber 
to  take  possession  and  remove  the  timber 
was  an  act  of  conversion. 

In  Green  v.  Bennett,  23  Mich.  468,  the 
vendor  of  the  property  removed  the  wood, 
and  the  vendee  brought  trover  therefor. 
The  court  held  that  if  the  contract  was  to 
be  construed  as  making  an  absolute  sale, 
the  vendee  had  a  clear  right  of  action,  al- 
though he  would  have  been  liable  to  the 
vendor  for  breach  of  the  covenant  to  remove 
within  the  time  agreed.  If,  however,  the 
contract  provided  for  a  conditional  sale,  the 
vendor  had  waived  the  condition  by  claim- 
ing and  receiving  from  the  vendee  damages 
for  failure  to  remove  the  wood  in  time,  so 
that,  in  either  view  of  the  case,  the  right  of 
the  vendee  was  complete. 

In  Williams  v.  Flood,  63  Mich.  493,  30 
N.  W.  93,  in  an  action  of  trespass  on  the 
case,  it  was  held  that  the  vendee  might  re- 
cover for  the  value  of  the  cut  timber,  which 
the  vendor  refused  to  allow  him  to  remove 
after  the  expiration  of  the  time  limit,  but 
that  he  could  not  recover  for  the  timber  re- 
maining? uncut.  The  court  said:  'Tie 
would  have  the  right  to  remove  all  the  tim- 
ber which  he  had  cut  up  to  the  time  the 
defendants  forbid  his  cutting  more;  and  if 
they  refused  to  permit  him  to  enter  upon 
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of  the  landowner.  Peirce  made  no  reason- 
able effort  to  remove  the  timber,  although 
knowing  it  remained  without  right.  With 
reasonable  effort  he  could  have  removed  the 
property  as  early  as  the  spring  of  1902,  and 
ought  to  have  done  so.  March  31,  1003,  up- 
on notice  of  Peirce's  claim,  Paradis  in- 
formed him  that  he  had  a  warranty  deed  of 
the  premises,  and  should  not  permit  Peirce 
to  enter  upon  or  cut  the  lot  until  after  the 
dispute  was  settled.  In  the  winter  of  1904 
Paradis  cut  wood  and  timber  on  the  lot. 
This  bill  was  filed  May  3,  1904.  The  sub- 
stance of  the  foregoing  is  that  Peirce,  the 
owner  of  the  growth  upon  the  land,  did  not 
enter  to  remove  the  same  within  the  time 
limited  in  the  conveyance  of  the  same  to 
him,   nor  within   a   reasonable  time  there- 


after, and  that  after  this  the  owner  of  the 
land  refused  to  permit  him  to  enter  and  cut 
the  growth.  Such  permission  has  been  gran- 
ted him  by  the  decree  excepted  to.  The 
main  question  argued  was  whether  Peirce 
has  now  title  to  any  of  the  growth  thereon. 
The  defendants  claim  that  Peirce-s  title  was 
forfeited  by  his  failure  to  enter  and  remove 
the  same  within  the  time  limited  in  the  con- 
veyance or  in  a  reasonable  time  thereafter, 
and  by  his  conduct,  which  is  found  to  have 
been  ''wilful  and  defiant,"  in  permitting 
it  to  remain  wrongfully  upon  the  land  of 
another. 

This  question  has  been  elaborately  argued 
with  great  ability  and  thoroughness.  If  the 
question  were  *  an  open  one,  the  argument 
for  the  defendants  would  be  of  great  assist- 


their  land  for  that  purpose,  it  would  in 
law  amount  to  a  conversion  by  them  of  the 
timber  so  cut."  Although  this  was  not  an 
action  for  conversion,  yet  the  same  princi- 
ples govern. 

In  Halstead  v.  Jessup,  150  Ind.  85,  40 
K.  E.  821,  it  was  held  that  a  timber  owner 
who  was  refused  permission  to  go  upon  the 
land  after  the  expiration  of  the  time  limit 
was  entitled  to  recover  damages  for  the 
value  of  the  timber,  both  cut  and  standing, 
remaining  on  the  land.  The  court  said: 
"If,  by  delay  in  taking  the  timber,  after  the 
period  named  damage  should  accrue  to  the 
owner  of  the  land,  it  could  not  be  ques- 
tioned that  such  damage  could  be  recov- 
ered. But  it  would  be  manifestly  unjust 
that  mere  delay  should  forfeit  the  appel- 
lant's money  and  his  timber,  and  that  the 
appellee  should  become  the  owner  of  the 
timber  upon  the  strength  of  an  implied 
forfeiture." 

But,  on  the  other  hand,  an  action  for 
conversion  will  not  lie  against  the  owner 
of  the  timber  for  removing  the  same. 

Thus,  an  action  for  conversion  will  not 
lie  against  the  purchaser  of  standing  tim- 
ber for  removing  it  after  the  expiration 
of  the  time  limit,  where  he  had  cut  the  tim- 
ber and  piled  it  on  the  bank  of  a  navigable 
river,  although  the  bank  was  within  the 
tract  from  which  the  timber  was  cut. 
Plummer  v.  Reeves,  83  Ark.  10,  102  S.  W. 
376. 

So,  although  a  purchaser  of  standing  tim- 
ber who,  after  the  time  limit  had  expired, 
removed  the  timber  that  had  been  cut  be- 
fore, may  be  liable  for  trespass,  he  is  not 
liable  for  conversion.  Indiana  &  A.  Lumber 
ft  Mfg.  Ck>.  Y.  Eldridge,  89  Ark.  361,  116  S. 
W.  1173. 

In  GrifiSn  ▼.  Anderson-Tully  Co.  91  Ark. 
292,  134  Am.  St.  Rep.  73,  121  S.  W.  297, 
the  decision  in  the  Eldrid&;e  Case  was  ap- 
proved, but  the  decision  turns  upon  other 
questions. 

Trespass. 

A  vendee  who  enters  the  land  after  the 
expiration  of  the  time  limit,  for  the  pur- 
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pose  of  removing  the  timber,  is  generally 
held  liable  for  trespass,  but  the  value  of 
the  timber  is  not  an  element  of  the  dam- 
ages recoverable. 

Thus,  in  Hoit  v.  Stratton  Mills,  54  N. 
H.  100,  20  Am.  Rep.  110,  it  was  held  that, 
in  an  action  in  trespass  brought  by  the 
landowner  against  the  owner  of  the  tim- 
ber, for  entering  his  land  and  carrying 
away  timber  which  had  been  cut  before  the 
expiration  of  the  time,  the  timber  owner 
was  liable  in  trespass  for  the  entry,  but 
not  liable  for  the  value  of  the  timber. 

So,  in  Pluroer  v.  Prescott,  43  N.  H.  277, 
it  was  held  that  in  an  action  by  the  land- 
owner for  trespass,  against  the  owner  of 
the  timber,  for  entering  the  land  and  re- 
moving it  therefrom  after  the  expiration 
of  the  time  limit,  the  value  of  the  timber 
was  not  an  element  of  the  damages. 

And  in  Goodson  v.  Stewart,  164  Ala. 
660,  46  So.  230,  it  was  held  that,  although 
fifty-one  years  was  an  unreasonable  time 
for  the  removal  of  timber,  yet  in  an  action 
in  trespass  the  value  of  the  timber  could 
not  be  considered  an  element  of  damage. 

Trespass  de  bonia  cannot  be  maintained 
by  the  owner  of  land,  for  the  removal  of 
boards  into  which  the  timber  had  been 
made  before  the  expiration  of  the  time 
limit.  Tuttle  v.  D.  W.  Pingree  Co.  75  N. 
H.  288,  73  Atl.  407. 

Where  no  appreciable  damage  was  done 
to  the  land  by  the  vendee  of  timber,  in 
entering  and  removing  it  after  the  time 
limit  had  expired,  it  was  held  in  C.  W. 
Zimmerman  Mfg.  Co.  v.  Baffin,  140  Ala. 
380,  0  I..R.A.(N.S.)  663,  123  Am.  St.  Rep. 
58,  42  So.  858,  that  a  charge  that  the  land- 
owner could,  in  an  action  for  trespass,  re- 
cover only  nominal  damages,  should  have 
been  given.  In  this  case  the  timber  had 
been  cut  after  the  expiration  of  the  time 
limit. 

In  Feflin  v.  Bingham,  56  Ala.  566,  28 
Am.  Rep.  776,  the  court  said,  obiter,  that, 
although  the  right  to  enter  on  land  to  re- 
move timber  has  been  forfeited  by  an  un- 
reasonable delay  in  doing  so,  nevertheless, 
if  the  purchaser  of  the  timber  thereafter 
does  enter  upon  the  land  and  remove  the 
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ance,  and  might  prevail;  but  all  the  grounds 
now  urged  are  equally  opposed  to  the  con- 
clusion in  Hoit  V.  Stratton  Mills,  54  N.  H. 
109,  20  Am.  Rep.  119.  It  was  there  held 
that,  unless  the  sale  of  standing  trees  was 
made  conditional  upon  their  removal  within 
a  limited  time,  the  property  in  the  trees 
was  not  forfeited  by  the  failure  to  remove 
them,  and  that  a  mere  stipulation  as  to 
the  time  of  removal  did  not  render  the  deed 
conditional.  This  decision  was  made  in 
1873.  The  reasoning  of  the  case  has  been 
frequently  referred  to,  and  the  decision 
upon  the  precise  point  followed  in  recent 
cases.  Stackpole  v.  Eastern  R.  Co.  62  N. 
H.  493;  Smith  v.  Furbish,  68  N.  H.  123,  130, 
47  L.R.A.  226,  44  Atl.  398 ;  Kidder  v.  Flan- 
ders, 73  N.  H.  346,  61  Atl.  676;  Dyer  v. 
Hartshorn,  73  N.  H.  609,  63  Atl.  231. 
Whether  the  result  was  reached  by  a  cor- 
rect application  of  the  reasoning  of  the  case 


or  not,  the  rule  of  the  case  has  be«n  too 
long  settled   and  followed  to  be  now  dis- 
turbed.    It   is   a   rule   of  property  vhidi 
must  be  taken  to  have  been  within  the  coo- 
temp  lation  of  the  parties.    If  it  bad  be«ii 
intended  tliat  Peirce  should  lose  the  proper- 
ty conveyed  to  him  in  1892,  by  failure  to  re- 
move it  before  January  1,  1900,  a  proTisioa 
to  that  effect,  in  the  light  of  the  well-settled 
and  understood  law  upon  the  subject,  wouli 
have  been  inserted  in  the  conveyance.   Ibe 
absence  of  such  a  stipulation  conclusiTelv 
establishes  that  no  such  purpose  was  enter- 
tained.    As  the  trees  were  not  forfeited  br 
the  failure  to  remove  them,  the  plaintif s 
state  of  mind  during  his  failure  to  act  U 
immaterial.     His  property  right  rests  no( 
upon  considerations  of  equity  and  good  con- 
science, but  upon  his  legal  right  under  as 
absolute  conveyance,  and  the  absence  of  ant- 
thing  in  the  nature  of  the  subjeet-matur 


timber,  the  value  of  the  trees  constitutes 
no  part  of  the  damages  in  an  action  for 
trespass  brought  by  the  owner  of  the  land. 
And  see  Alexander  v.  Bauer,  94  Minn.  174, 
102  N.  W.  387,  supra. 

Where  timber  has  been  manufactured  into 

lumber,  etc. 

Even  in  those  jurisdictions  where  the 
vendee's  rights  are  held  to  be  terminated 
by  the  expiration  of  the  time  limit,  the 
titlie  of  the  vendee  is  not  lost,  if  the  tim- 
ber has  been  manufactured  into  lumber. 

Thus,  in  Johnson  v.  Truitt,  122  Ga.  327, 
50  S.  E.  135,  it  was  held  that,  even  though 
the  purchaser  of  the  timber  might  have  no 
right,  without  the  landowner's  permission, 
to  enter  upon  the  land  after  the  expira- 
tion of  the  time  fixed  in  the  contract  for 
the  purpose  of  removing  cross-ties,  which 
were  cat  and  left  there  before  such  time, 
the  purchaser  would  not,  by  leaving  the 
cross-ties  on  the  land,  lose  his  title  there- 
to, and  the  landowner  would  have  no  right 
to  convert  them  to  his  own  use. 

So,  where  the  timber  had  been  manu- 
factured into  saw  logs,  telephone  poles,  and 
railroad  ties,  prior  to  the  expiration  of  the 
time  agreed  upon  in  the  contract  of  sale, 
it  was  held  in  Mahan  v.  Clark,  219  Pa. 
229,  68  Atl.  667,  12  A.  &  E.  Ann.  Cas.  720, 
that  the  vendee  might  maintain  an  action 
in  replevin  to  recover  j)08se8sion  of  the 
same,  after  the  expiration  of  the  time 
limit. 

Where  the  timber  had  been  severed  from 
real  estate  and  converted  into  personalty, 
it  was  held  in  Johnson  v.  Bumpus,  34  Pa. 
Super.  Ct.  637,  that  the  vendee  might  main- 
tain an  action  in  assumpsit  for  breach  of 
contract,  upon  the  landowner's  refusal  to 
permit  him  to  remove  such  personalty. 

And  in  Tavlor  Brown  Timber  Co.  v.  Wolf 
Creek  Coal  Co.  32  Ky.  L.  Rep.  1016,  107 
S.  W.  733,  the  court,  in  sustaining  an  in; 
junction  restraining  the  vendees  from  in- 
terfering with  timber  upon  the  vendor's 
29  L.R.A.(]Sr.S.) 


lands,  said  that  when  the  contract  bj  it- 
terms  expires,  the  rights  of  the  vendee  au- 
tomatically terminate.  But  in  respttn  t< 
lumber  which  had  been  manufactured  ci: 
of  the  timber,  the  vendee  was  held  to  ti^^ 
a  right  thereto,  even  after  the  expiration  d 
the  time,  as  there  was  no  limitation  in  t';^ 
contract  as  to  the  time  that  lumber  sfaodi 
be  removed. 

The  vendee  may  maintain  an  action  fc-^ 
the  recovery  of  the  possession  of  ticibei 
which  had  been  made  into  railroad  u» 
but  not  for  the  possession  of  standing  tim 
her  or  that  lying  in  its  natural  ?ut« 
Hubbard  v.  Burton,  75  ^lo.  65. 

An  action  of  conversion  will  not  lil 
against  the  grantor  of  a  deed  which  n 
served  all  the  timber  suitable  to  be  nutd 
into  ties,  for  removing  from  the  land  tft« 
the  expiration  of  the  time  limit  ties  vhi^ 
had  been  made  before  the  expiration.  Uid 
mond  I^nd  Co.  v.  Watson,  129  Mo.  Apj 
564,  107  S.  W.  1045. 

A  peremptory  instruction  for  the  defe^i 
ant  was  held  error  in  Butler  v.  McPl-j 
son  Bros.  (Miss.)  49  So.  257,  where  tj 
grantor  in  a  deed  containing  a  resem 
of  .certain  timber  on  the  land  com 
therein  brought  suit  for  the  value  of 
tain  railroad  ties  which  had  been 
verted  by  the  grantee  after  the  expi 
of  the  time  limit  in  the  reservation  c 
of  the  deed. 

In  Golden  v.  Glock,  57  Wis.  119,  46 
Rep.  -32,   15  N.   W.    12,   it    was  held 
where  the  trees  had  been  manufacturer! 
stave   bolts   before    the    expiration  of 
time  limit,  the  vendee  of  the  tn  «i 
right  or  license,  even  after   the  expi 
of  the  time  limit,  to  go  upon  the  pr^ 
and    take    therefrom    the    bolts    so 
factured.    While  this  decision  goes  f_ 
than  the  others  in  reimrd    to   the  ri^ 
the  vendee  to  remove  the  lumber,  it 
be  noted  that  in   Wisconsin    the  niU 
vails  that  the  vendee  does  not  lojse  ti^ 
timber    because    of    the    expiration   cl 
time  limit.  w.  || 
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vhich  would  make  conditional  of  trees  what 
would  be  an  absolute  conveyance  of  other 
property.  Hoit  v.  Stratton  Mills,  54  N.  H. 
109, 116,  20  Am.  Rep.  119.  The  validity  of 
this  conclusion  is  not  now  an  open  question. 
The  growth  on  the  defendant's  land  on  Jan- 
uary 1,  1900,  and  still  remaining  there,  is 
the  plaintiflTs  property. 

Hoit  Y.  Stratton  Mills,  54  N*.  H.  109,  20 
Am.  Rep.  119,  was  trespass  quare  clausum 
and  de  bonis.  The  conveyance  of  the  timber 
in  that  case  contained  an  agreement  that 
the  grantor.  Very,  would  deliver  the  timber 
at  a  certain  place  not  on  the  land,  on  or 
before  April  1,  1866,  and  that,  if  the  grant- 
or failed  to  deliver  the  timber,  the  grantee, 
Kingsley,  might  enter  the  premises  and  take 
the  timber.  Very  did  not  deliver  the  tim- 
ber, and  in  1871  the  defendants,  claiming 
Bnder  the  original  conveyance,  entered,  cut 
lome  of  the  timber,  and  carried  it  away. 
t)oe,  J.,  says  "Very,  the  former  owner  of  the 
M*  having  failed  to  deliver  the  timber 
Ipril  1,  J866  (the  time  agreed  upon), 
iCingsIev,  his  heirs  and  assigns,  had  a  rea- 
woable  time  after  that  date  in  which  to 
^^  it  .  .  .  It.  would  be  unreasonable 
:o  infer  that  the  parties  understood  that 
i^iog^ley,  his  heirs  and  assigns,  would  have 
I  right  to  leave  the  timber  encumbering 
he  land  forever,  or  to  enter  and  remove  it 
rhenever  they  pleased  at  any  time  or  times 
0  the  distant  future.  The  reasonable  infer- 
nee  is  that  the  parties  understood  and 
{^reed  that  the  timber  not  delivered  by 
ery  on  or  before  the  Ist  day  of  April,  1866, 
light  rightfully  remain  on  the  land  a  rea- 
»nable  time  after  that  date,  and  that 
iingsley,  his  heirs  and  assigns,  might 
ightfully  enter  within  that  reasonable 
>me  to  remove  it.  Tlie  length  of  the  rea- 
dable time  is  a  question  of  fact  for  the 
in-.  If  the  defendants  entered  after  the 
(piration  of  the  reasonable  time,  they  are 
>ble  for  the  entry."  The  case  was  trans- 
pired upon  a  disagreement  of  the '  jury, 
id  the  ruling  was  that  the  plaintiff  could 
ftintain  trespass  quare  clausum,  if  the  fact 
)  to  the  expiration  of  a  reasonable  time 
''re  found  in  his  favor.  Subsequently, 
*ter  a  trial,  the  case  was  again  before  the 
•^rt.  54  N.  H.  452.  The  right  of  the 
Aintiflf  to  maintain  trespass  quare  clau- 
'"^  was  reaffirmed,  and  his  damages  limited 

*iich  as  were  recoverable  in  that  form  of 
tion. 

In  the  present  case  the  parties  did  not 

>^«  to  the  judgment  of  a  jury  the  length 

tirce  within  which  the  grantee  of  the  tim- 

T  fhould  have  the  right  to  enter  and  take 

^ut  expressly  limited  such  entry  to  Jan- 

•7  1,  1900.     If,  therefore,  upon  the  rule 

Hoit  T.  Stratton  Mills,  it  must  be  inferred 

at  the    parties    understood    and    agreed 

1-KA,{X.8.) 


that  Peirce's  property  in  the  growth  would 
not  be  lost  by  his  failure  to  remove  it  before 
January  1,  1900,  it  follows  from  the  same 
case  that  they  must  have  understood  and 
agreed  that  Peirce   after  that  date  would 
liave  no  right  to  enter  to  cut  and  remove 
the  same.     "If  the  time  for  removing  trees 
or  other  things  from  the  vendor's  land  is 
expressly  fixed  in  the  contract  of  sale,  the 
purchaser  is  a  trespasser  in  entering  after 
that  time  to  remove  them."  Hoit  v.  Strat- 
ton Mills,  64  N.  H.  109,  112,  20  Am.  Rep. 
119.    The  further  conclusion  that  the  plain- 
tiff in  that  case  could  not  recover  for  the 
value  of  the   trees,  since  his  title  thereto 
was    not   conditioned   upon    their    removal 
within  a  reasonable  time,  rests  upon  the 
rule  that  "an 'unconditional  conveyance  of 
growing  trees  without  the  land  instantane- 
ously severs  them  from  the  land,  in  contem- 
plation of  law,   and  transforms  them  into 
personal  property"   (Kingsley  v.  Holbrook, 
45  N.  H.  313,  86  Am.  Dec.  173),  and  the  de- 
cision   in    Plumer    v.    Prescott,    43    N.    H. 
277,  that,  if  the  grantee  of  trees  removes,' 
after  the  time  limited,  trees  actually  severed 
within  the  time,  the  landowner  cannot  re- 
cover the  value  of  the  trees.  But  the  holding 
that  the  value  of  the  trees  belonging  to  one 
who  enters  without  right  and  takes  them  is 
not  an  element  in  the  landowner's  damage 
for  the  entry  furnishes  no  basis  for  a  claim 
of  right  to  enter  and  take  them.     Inability 
to  maintain  trespass  de  bonis  will  not  jus- 
tify   trespass    quare    clausum.      That    the 
owner  of  personal  property  wrongfully  upon 
the  land  of  another  is  a  trespasser  if  he 
enters  to  take  it  without  an  express  or  im- 
plied license  to  do  so — in  other  words,  has 
no  right  to  enter — ^has  been  repeatedly  de- 
cided in  other  cases.     Dame  v.  Dame,   38 
N.  H.  429,  432,  75  Am.  Dec.  195;  Baker  v. 
Chase,  55  N.  H.  61;  Stackpole  v.  Eastern 
R.  Co.  supra.    In  Dyer  v.  Hartshorn,  supra, 
the  most  recent  case  relied  upon  by  the 
plaintiff,    the    right    to   maintain    trespass 
quare  clausum  and  de  bonis  is  denied  upon 
the  ground  that  the  plaintiff  was  neither 
"the  owner  of  the  land  or  the  trees  when 
the  alleged  trespass  was  committed."    This 
plainly  implies,  in  accordance  with  all  the 
authorities,  that,  if  the  plaintiff  had  been 
the  owner  of  the  land,  the  entry  complained 
of  would  have  been  wrongful.     There  is  a 
right  of  recaption  or  reclamation  of  person- 
al  property  upon   another's   land   without 
fault  of  the  owner.     In  such  cases,  under 
certain  circumstances,  the  owner  of  personal 
property  has  a  right  to  enter  to  retake  his 
property,  and  is  not  a  trespasser  if  he  does 
so.     Dame  v.  Dame,  38  N.  H.  429,  75  Am. 
Dec.  195;  Carter  v.  Thurston,  58  N.  H.  104, 
107,  42  Am.  Rep.  584;  3  Bl.  Com.  4.     But 
I  the  right  does  not  extend  to  cases  where  the 
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Bituation  is  created  by  the  fault  or  wrong 
of  such  owner. 

The  decree  of  the  court  therefore  attempts 
to  give  to  Peirce  a  right  in  Paradis's  land 
which  he  does  not  possess,  and  for  which  no 
legal  foundation  exists.  As  the  plaintiff 
has  no  legal  right  to  enter  upon  Paradis's 
land,  he  cannot  recover  damages  if  permis- 
sion to  do  so  is  refused  him.  Paradis's 
refusal  to  permit  him  to  enter  and  cut  and 
remove  the  trees  would  not  be  a  conversion 
of  the  trees  by  Paradis  (Town  v.  Hazen, 
51  N.  H.  596;  Stackpole  V.  Eastern  R.  Co. 
supra),  though  the  assertion  of  a  title  to  all 
the  growth,  and  the  sale  of  it  by  Finerty 
to  Paradis,  might  be.  Burley  v.  Pike,  62 
N.  H.  496 ;  Town  v.  Hazen,  supra.  The  right 
of  exclusive  possession  is  one  element  of  the 
property  right  in  real  estate.  For  public 
purposes,  upon  the  payment  of  damages, 
the  state  may  authorize  the  taking  from  the 
owner  of  some  or  all  of  the  elements  of  real- 
estate  ownership;  but,  as  the  whole  cannot 
be  transferred  from  one  individual  to  an- 
other for  a  private  purpose  merely  because 
it  seems  more  equitable  that  one  should 
own  the  land  and  the  other  its  value,  no 
part  of  the  right  can  be  transferred.  The 
court  might  as  well  transfer  the  entire 
title  to  the  land  to  the  plaintiff  as  to  give 
him  the  right  to  occupy  it  for  eighteen 
months  without  permission  from  the  owner. 
As  Peirce  has  no  right  to  enter  the  land, 
the  court  cannot  give  him  one.  The  land- 
owner may  think  the  diminution  of  the  in- 
jury to  his  property  by  the  removal  of  the 
trees  under  his  direction  may  be  more  ad- 
vantageous to  him  than  the  judgment  of  a 
jury  for  compensation  for  the  damage  done 
by  the  removal  by  one  not  the  owner.  He 
may  prefer  to  remove  first,  now  or  at  some 
future  time,  the  growth  belonging  to  him. 
Whatever  his  reasons  may  be,  no  ground  ap- 
pears upon  which  his  land  ownership  right 
can  be  legally  interfered  with  for  the  bene- 
fit of  a  wrongdoer. 

It  has  been  suggested  that  the  bill  orig- 
inally asked  for  relief  in  another  form;  but, 
as  the  request  has  been  abandoned,  the  ques- 
tions of  what  relief  the  plaintiff  might  have 
in  equity,  or  whether  he  might  maintain 
trover  upon  the  facts  stated,  as  well  as  what 
course  the  landowner  might  pursue  to  rid 
his  land  of  the  encumbrance  without  sub- 
jecting himself  to  liability,  and  what  rem- 
edy he  has  for  the  wrong  done  him  by  the 
plaintiff,  are  questions  not  now  before  the 
court.  The  conclusion  that  the  court  is 
without  authority  to  license  the  plaintiff  to 
trespass  upon  the  defendant's  close  is  fatal 
to  the  decree  permitting  such  action. 

Exceptions  sustained.     Decree  set  aside. 

All  concur. 
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JAMES  J.   WALCUTT,   Plff.  in  Err, 

V. 

ELMER  E.  TREISCH  et  sL 

(82  Ohio  St.  2G3,  92  N.  £.  423.) 

Timber  «•  contract  period  —  failure  to 
remove  —  title. 

1.  Where,  in  a  deed  of  conveyaooe  of 
lands,  the  timber  thereon  is  excepted  avd 
reserved  by  the  grantors,  with  the  priri- 
lege  of  removing  the  same  within  a  stipu- 
lated time,  and,  within  the  time  limited, 
a  portion  of  said  timber  is  by  them  cut  sod 
severed  from  the  realty,  but  is  not  remoTti 
from  the  premises  until  after  the  limita- 
tion period  has  expired. 

Held:  That,  in  the  absence  of  a  forfei- 
ture clause  in  the  deed,  grantors'  right  to  the 
timber  so  severed  from  the  realty  was  ii<>t 
lost,  nor  their  title  thereto  forfeited  to  the 
landowner,  because  of  their  failure  to  re 
move  the  same  within  the  time  stipulated  in 
the  deed. 

Same  —  subsequent     removal  «•  dam- 
ages. 

2.  That  under  such  circumstances  the 
landowner  cannot  recover  from  the  grantors 
the  value  of  the  timber  cut  and  removal 
by  them,  but  the  extent  of  his  remedy  is 
the  damages  he  may  have  sustained  by  rea- 
son of  the  grantors'  trespass  upon  and  o^ 
cupation  of  his  land. 

(June  7,  1910.) 

ERROR  to  the  Circuit  Court  for  lUch- 
land  County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of  Common 
Pleas  sustaining  a  demurrer  to  the  petition 
in  an  action  brought  to  recover  the  value  ol 
certain  timber  which  had  been  removed  from 
plaintiff's  premises  after  the  expirati«^n  uf 
the  time  limited  in  a  conveyance  of  the 
land  for  its  removaL    Affirmed, 

Statement  by  Crew,  J.: 

In  February,  1905,  the  defendants  in  er- 
ror sold,  and  by  deed  of  general  warraDtt 
conveyed,  to  the  plaintiff  in  error,  Jam^s  J. 
Walcutt,  a  farm  of  about  200  acres  in  Rirh- 
land  county,  Ohio.  Said  deed  contained  tk* 
following  exception  and  reservation:  ''Sav- 
ing and '  excepting  that  all  timber  now  un 
west  side  of  this  farm  (about  60  acres!  u 
hereby  reserved  by  the  said  grantors,  t> 
gether  with  the  privilege  of  going  on  to  said 
farm  and  removing  same  any  time  wit  hit 
two  years  and  six  months  from  Febniarj 
15,  1905.    Grantors  further  reserve  the  righ 

Headnotes  by  the  Coiirt. 


Xote.  —  See  note   to   Peirce    t.    Finerti 
ante,  647. 
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or  privilege  of  setting  up  and  operating  a 
mill  for  the  purpose  of  manufacturing  the 
timber    last   above   mentioned."     Prior    to 
August  15,  1907,  and  within  the  two  years 
and  six  months  stipulated  in  said  deed  as 
the  time  within  which  said  timber  should  be 
cut   and    removed,    grantors    entered   upon 
said  premises  and  cut  and  felled  a  large 
number  of  trees,  many  of  which  they  sawed 
and    converted    into    lumber,    but    none    of 
which    they    removed    from    said    premises 
prior  to  said  15th  day  of  August,  1007.    On 
August  16,  1907,  James  J.  Walcutt,  grantee 
and  owner  of  said  premises,  commenced  an 
action  in  the  court  of  common  pleas  of  Rich- 
land county  against  said  grantors,  defend- 
ants in  error  herein,  asking  that  they  be 
enjoined  "from  thereafter  going  upon  said 
premises,  from  cutting  the  standing  timber 
remaining  thereon,  and  from  removing  lum- 
ber or  logs  of  any   description   from   said 
premises."     Upon  the  filing  of  the  petition 
a  temporary  injunction  was  allowed  by  the 
court  as  prayed  for  in  said  petition.    There- 
after a  motion  was  made  by  defendants  to 
dissolve    said    temporary    injunction,    and 
the  court,  upon  hearing  said  motion,  modi- 
fied   the    injunction    theretofore    granted, 
and  dissolved  the  same  in  so  far  as  it  re- 
strained the  defendants  from  removing  from 
said  premises  the  timber  already  cut  and 
the   lumber   sawed   therefrom,  but   refused 
to  dissolve,  and  continued,  said  injunction 
as  to  the  timber  still  standing  uncut  on  said 
60   acres.     Subsequently,   under   an   agree- 
ment made  and  entered  into  between  plain- 
tiff and  defendants,  and  entered  upon  the 
journal  of  the  court,  the  defendants  took 
possession  of  and  removed  from  the  prem^- 
ises  of  plaintiff  all  of  said  lumber  and  all 
of  the  trees  that  had  been  severed  from  the 
realty.     Thereafter,  to  wit,  on  October  22, 
1907,   the  plaintiff,  James  J.   Walcutt,   by 
leave  of  the  court,  filed  in  said  cause  what 
he  denominated  an  "amended  and   supple- 
mental petition,"  containing  two  causes  of 
action;   in  his  first  cause  of  action  he  al- 
leged and  claimed  ownership  of  and  title 
to  the  property  taken  and  removed  by  de- 
fendants, because  the  same  was  not  taken 
and  removed  by  them  within  the  time  desig- 
nated and  prescribed  in  said  deed  of  con- 
veyance for  cutting  and  removing  the  same, 
and   he   prayed   judgment   against   defend- 
ants for  the  value  of  the  property  taken. 
In  his  second  cause  of  action,  after  making 
the   necessary    and   appropriate    averments 
to  that  end,  he  asked  that  the  temporary 
injunction  theretofore  allowed  by  the  court, 
restraining  defendants   from   cutting  down 
the  standing  timber  remaining  on  said  prem- 
ises, might  be  continued  and  made  perpet 
ual.     To  each   of  these   alleged   causes   of 
action  the  defendants  interposed  a  general 
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demurrer.  The  court  of  common  pleas  sus- 
tained the  demurrer  to  said  first  cause  of 
action,  and  overruled  the  demurrer  ad- 
dressed to  said  second  cause  of  action. 
Thereupon,  neither  of  the  parties  desiring 
to  further  plead,  final  judgment  was  en- 
tered upon  the  pleadings.  Both  plaintiff 
and  defendants  prosecuted  error  to  the 
circuit  court,  where  the  judgment  of  the 
court  of  common  pleas  was  affirmed.  From 
this  judgment  of  affirmance  by  the  cir- 
cuit court,  James  J.  Walcutt  alone  prose- 
cutes error  in  this  court,  no  cross  petition 
in  error  having  been  filed  herein  by  the 
defendants  in  error. 

Mr.  J.  A.  Godown  for  plaintiff  in  error. 

Messrs.  Gummings,  McBrlde,  &  Wolfe, 
and  J.  W.  McCarron,  for  defendants  in  er- 
ror: 

Timber  "cut"  belongs  to  the  purchaser, 
and  a  "cutting"  is  a  removal. 

25  Cyc.  Law  &  Proc.  pp.  1552,  1553; 
Brewster,  Conveyancing,  §  124;  Halstead 
v.  Jessup,  150  Ind.  85,  49  N.  E.  821 ;  Alex- 
ander V.  Bauer,  94  Minn.  174,  102  N.  W. 
387;  Erskine  v.  Savage,  96  Me.  57,  51  Atl. 
242;  Hodges  v.  Buell,  134  Mich.  162,  95 
N.  W.  1078;  Macomber  v.  Detroit,  L.  &  N. 
R.  Co.  108  Mich.  491,  32  L.R.A.  102,  62 
Am.  St  Rep.  713,  66  N.  W.  376; 
Hicks  v.  Smith,  77  Wis.  146,  46  N.  W. 
133;  McGregor  v.  McNeil,  32  U.  C.  C.  P. 
538;  Hoit  v.  Stratton  Mills,  54  N.  H. 
109,  20  Am.  Rep.  119. 

A  contract  conveying  an  interest  in  stand- 
ing timber,  to  be  removed  in  a  certain  time, 
is  a  contract  of  which  time  is  not  of  the  es- 
sence. 

2  Page,  Contr.  §  1160;  Thacker  Wood  & 
Mfg.  Co.  V.  Mallory,  27  Wash.  670,  68  Pac. 
199;  Halstead  v.  Jessup,  supra. 

The  failure  to  remove  the  timber  within 
the  time  stipulated  in  the  deed  did  not  pass 
title  to  the  same. to  the  grantee,  but  the 
title  still  remained  in  the  grantor,  the  gran- 
tee having  a  right  of  action  for  use  and 
occupancy  of  the  premises,  and  for  trespass. 

Irons  v.  Webb,  41  N.  J.  L.  203,  32  Am. 
Rep.  193;  Heflin  v.  Bingham,  66  Ala.  566, 
28  Am.  Rep.  776;  Clark  v.  Guest,  54  Ohio 
St.  298,  43  N.  E.  862. 

Crew,  J.,  delivered  the  opinion  of  the 
court: 

The  case  presented  by  the  record  now  be- 
fore us  is  obviously  controlled  and  must  be 
determined  by  the  construction  proper  to 
be  placed  upon  the  reservation  clause  found 
in  the  deed  executed  by  defendants  in  error 
as  grantors,  to  the  plaintiff  in  error,  James 
J.  Walcutt,  as  grantee,  in  February,  1905. 
Said  deed  was  a  deed  of  warranty  and  con- 
veyed to  said  James  J.  Walcutt  about  200 
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acres  of  land  situate  in  the  townships  of 
Monroe  and  Washington  in  Richland  county, 
Ohio,  subject,  however,  to  the  following 
exception  and  reservation,  to  wit:  "Saving 
and  excepting  that  all  timber  now  on  west 
side  of  this  farm — about  60  acres — is  here- 
by reserved  by  the  said  grantors,  together 
with  the  privilege  of  going  on  to  said  farm 
and  removing  same  any  time  within  two 
years  and  six  months  from  February  15, 
1905."  The  question  here  presented  is: 
Did  the  grantors,  by  this  language,  exclude 
from  the  operation  of  said  grant,  and  thus 
reserve  to  themselves,  the  absolute  owner- 
ship and  title  to  the  timber  growing  upon 
said  60  acres  at  the  time  of  the  execution 
of  said  conveyance?  or  did  they  thereby 
reserve  and  secure  to  themselves  only  the 
right  to  cut  and  remove  so  much  of  the 
timber  growing  thereon  as  they  might  cut 
and  remove  within  two  years  and  six 
months  from  February  15, 1905? 

It  is  the  contention  of  plaintiff  in  error 
that  the  latter  construction  is  the  one 
proper  to  be  given  the  clause  of  the  deed 
above  cited,  and  therefore  it  is  claimed 
that,  defendants  not  having  cut  and  removed 
all  the  timber  within  the  time  stipulated 
for  its  removal,  the  reservation  or  exception 
contained  in  the  deed  lapsed,  and  the  title 
to  all  of  said  timber  then  remaining  on  the 
premises — as  well  that  theretofore  severed 
from  the  realty  as  that  left  standing — 
passed  to  the  owner  of  the  land,  and  that 
the  latter  had  the  right  to  hold  and  retain 
the  same  as  his  own,  or,  it  having  been 
converted,  had  the  right  to  sue  for  and 
recover  its  value.  Such  claim  we  think 
is  contrary  to  tne  clear  weiglit  of  authority, 
and  is  not  a  correct  statement  of  the  law 
governing  in  such  cases.  In  Plumer  v.  Pres- 
cott,  43  N.  H.  277,  which  was  an  action  for 
trespass,  the  contract  was  for  the  sale  of 
all  wood  and  timber  on  certain  land  belong- 
ing to  plaintiff,  the  same  to  be  cut  and 
removed  within  a  designated  time.  The 
wood  and  timber  was  all  cut  before  the 
time  named,  and  all  the  timber  and  part 
of  the  wood  hauled  off  the  premises.  The 
balance  was  removed  by  defendant  after 
the  time  limited  for  its  removal.  The  oourt 
in  that  case  said :  "The  question  is  whether, 
in  an  action  of  trespass  for  breaking  and 
entering  this  tract  of  land  after  October 
1st,  the  plaintiff  is  entitled  to  include  in 
his  damages  the  value  of  the  wood  thus 
hauled  off.  Assuming  that  the  sale  was  lim- 
ited to  such  trees  as  were  cut  during  the 
time  specified  (as  would  seem  to  be  the 
doctrine  of  Pease  v.  Gibson,  6  Me.  81, 
recognized  in  Putney  v.  Day,  6  N.  H.  430, 
25  Am.  De**.  470,  and  also  of  Kcmble  v. 
Dresser,  1  Met.  271,  35  Am.  Dec.  364,  and 
Reed  v.  Merrifield,  10  Met.  165),  still  it 
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I  does  not  follow  that  the  vendee  acquira  do 
property  in  such  trees  as  he  had  cut  before 
the  expiration  of  the  time  limited,  altbough 
he  permitted  them  to  remain  until  after. 
Until  cut  they  may  be  regarded  aa  part  of 
the  soil  in  which  they  are  rooted ;  and  w  it 
is  decided  in  Green  v.  Armstrong,  1  Deoio, 
550,  and  Olmstead  t.  Nik»,  7  K.  H.  m. 
And  it  might  well  be  held  that  no  intemt 
remained  to  the  vendee  in  the  land,  or  in  the 
trees  which  are  parcel  of  it>  after  tbe  tine 
limited    in    the    contract.      Otherwise,  ve 
should  be  driven  to  hold  that  the  interest 
of  the  vendee  in  the  land  was  not  goTemed 
by  the  contract,  but  was  extended  bejond 
it   indefinitely,   by   an   assumption  that  a 
property  in  the  trees  as  chattels,  and  not  ai 
parcel  of  the  soil,  was  vested  in  the  vendee, 
and  at  the  same  time  giving  him  the  use 
of  the  land  for  their  support.    When,  how- 
ever, these   trees  are  lawfully  cut  by  the 
vendee,  within  the  time  limited  by  the  con- 
tract, they  cease  to  be  parcel  of  the  land, 
and  become  the  personal  property  of  the 
vendee;    and   unless    it   can   be  considered 
that  he  has  waived  or  forfeited  his  titk  to 
the  timber  by  neglecting  to  remove  it  vith* 
in  the  time,  it  must  stand,  for  aught  we 
can  see,  upon  the  footing  of  any  other  per- 
sonal property  of  the  vendee,  which,  by  his 
fault  or  neglect,  and  without  any  fault  of 
the  vendor,  is  upon  the  land  of  the  latter. 
It   is   very   clear,   we   think,   that,  having 
been    lawfully    severed    from   the   land,  it 
has  become  personal  property,  and  at  anj 
period  before  the  expiration  of  the  limited 
time,  at  least,  the  title  is  vested  in  the  ven- 
dee as  fully  as  any  other  chattels.    If  this 
be  the  case,  it  is  difficult  to  see  how  the 
title  can  be  lost  by  the  neglect  to  remove 
it."     For  the  reasons  stated  the  court  held 
that  plaintiff  was  not  entitled  to  judgment 
for  the  value  of  the  wood  taken. 

The  same  rule  was  applied  in  Irons  v. 
Webb,  41  N.  J.  L.  203,  32  Am.  Rep.  193, 
where  the  reservation  in  the  deed  was  in 
these  words:  "Excepting  and  reserving 
the  timber  on  the  said  land  being  oonveved, 
for  the  removal  of  which  the  said  party  of 
the  second  part  agrees  to  and  with  the  said 
party  of  the  first  part  that  he,  the  said 
party  of  the  second  part,  that  he  will  gi^^ 
two  years  from  the  date  hereof  to  the  said 
party  of  the  first  part."  In  the  opinion  in 
this  case,  Beasley,  Chief  Justice,  says:  **The 
plaintiff  founds  his  action  in  this  case  on 
the  proposition  that  the  timber  in  contro- 
versy was  conveyed  to  him  in  an  absointi 
form  and  clear  of  all  conditions,  and  thai 
the  subsequent  clause  in  the  deed,  restrict 
ing  to  the  period  of  two  years  his  right  t< 
enter  upon  the  premises  to  remove  scci 
timber,  had  no  effect  on  his  title,  either  t^ 
limit  or  otherwise  condition  it.     In  oppo 
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sition  to  this,  the  contention  of  the  defend- 
ant is  that  the  plaintiff,  by  the  right  con- 
struction of  the  conveyance,  became  entitled 
only  to  such  of  the  timber  as  was  removed 
by  him  from  the  premises  within  the  period 
designated.  My  examination  of  this  sub- 
ject has  led  me  to  the  conclusion  that  the 
construction  of  this  conveyance  claimed  in 
behalf  of  the  plaintiff  is  correct.  .  .  . 
In  the  present  case,  if  the  contention  of  the 
defendant  is  right,  then  this  timber  con- 
tinued to  be  the  property  of  the  plaintiff 
up  to  the  running  out  of  the  two  years, 
and  then  by  its  nonremoval  it  became  for- 
feited and  passed  to  the  defendant;  and  it 
is  entirely  obvious  that  such  a  condition 
is  not  favored  in  law,  and  that  it  will 
not  be  raised  up  by  implication,  unless  by 
the  force  of  demonstrative  indication.  Look- 
ing at  the  terms  of  the  present  agreement 
and  its  subject-matter,  I  can  see  no  mark, 
certainly  no  decisive  mark,  signifying,  that 
it  was  the  intention  of  these  parties  that 
by  the  plaintiff's  neglect  to  remove  the  tim- 
ber it  should  be  forfeited  to  the  defendant. 
Such  a  purpose,  it  is  certain,  is  not  con- 
tained in  any  part  of  the  language  of  the 
instrument;  for  it  nowhere  says  that,  in 
any  event,  the  title  to  the  timber  is  to 
pass  to  the  grantee.  As  a  consequence,  as 
it  is  not  in  the  words,  such  a  right  must 
be  derived  bv  inference  from  the  nature 
of  the  transaction  itself.  But,  then,  what 
feature  of  the  business  is  to  have  such  an 
effect?  The  only  particular  relied  on  is 
the  circumstance  that,  if  the  timber  was 
permitted  to  remain  on  the  premises  until 
the  time  of  removal  had  expired,  it  became 
unlawful  to  enter  for  the  purpose  of  taking 
it  away.  But  the  effect  of  such  an  incident 
is  not  in  law  to  work  a  forfeiture  of  title. 
Such  a  position  of  property  is  not  uncom- 
mon. Chattels  are  frequently  placed,  or 
left,  by  their  owner,  on  the  land  of  another 
without  his  permission,  but  it  will  scarcely 
be  pretended  that,  by  so  doing,  the  title  to 
such  chattels  becomes  vested  in  the  pro- 
prietor of  the  land.  In  such  case,  the  land- 
owner has  an  adequate  remedy  for  the 
wrong  suffered  by  him;  he  is  entitled  to 
be  indemnified  for  all  the  loss  he  may  have 
sustained  by  having  had  his  land  illegally 
burdened  by  chattels  placed  there  without 
right,  and  in  consequence  of  the  entry  to 
remove  them;  and  in  this  way,  instead  of 
by  the  exorbitant  method  of  a  forfeiture 
of  such  chattels,  the  law  applies  to  the 
case  its  ordinary  measure  of  damages,  and 
thus  gives  compensation." 

In  Erskine  v.  Savage,  96  Me.  57,  51  Atl. 
242,  the  deed  contained  the  following  reser- 
vation: "Reserving  all  hard  and  soft  wood 
growth  thereon,  with  right  of  entry  upon 
the  premises  at  any  and  all  times  for  a 
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period  of  five  years  from  the  date  hereof 
with  men  and  teams  for  the  purpose  of 
cutting  and  removing  the  same."  The  gran- 
tor afterwards  sold  to  the  plaintiff  by  "bill 
of  sale"  all  rights  reserved  to  himself  by  the 
foregoing  reservation.  Within  the  five  years 
the  plaintiff  cut  all  the  wood  reserved,  but 
sonie  of  it  had  not  been  removed  before  the 
expiration  of  that  period.  Thereupon  the 
defendant  forbade  the  removal  of  the  re- 
maining wood,  and  for  this  alleged  conver- 
sion  trover  was  brought.  Held:  "That  the 
wood  remained  a  part  of  the  real  estate 
until  severed  from  the  soil;  that  as  soon  as 
is  was  severed,  within  the  period  limited, 
it  became  personal  property;  that  the  title 
then  vested  in  the  plaintiff;  and  that  the 
plaintiff  did  not  lose  his  title  to  the  wood 
cut,  but  not  removed,  by  failure  to  remove 
it  within  the  five-year  period." 

In  the  comparatively  recent  case  of  Alex- 
ander V.  Bauer,  94  Minn.  174,  102  N.  W. 
387,  under  a  contract  whereby  defendant 
was  to  have  until  a  certain  time  to  cut  and 
remove  several  thousand  feet  of  logs  from 
the  plaintiff's  land,  a  portion  of  which  was 
cut  before  the  limitation  provided  for  in  the 
contract  expired,  but  was  not  removed  until 
six  months  afterwards,  it  was  held  "that, 
upon  the  failure  to  remove  the  logs  before 
the  time  limited,  the  title  thereof  did  not 
revert  to  and  become  reinvested  in  the 
owner  of  the  land."  •  The  court  in  the  opin- 
ion says:  "Conceding,  as  necessary,  that 
the  case  calls  for  a  construction  of  tiie 
terms  of  the  agreement,  which  provides 
that  the  defendant  had  a  right  to  'cut  and 
remove'  until  June  1,  1902,  we  are  not  able 
to  adopt  the  view  that  this  embraced  a 
provision  for  forfeiture  of  defendant's 
acquired  rights,  whereby  the  title  to  the 
property  was  to  depend  absolutely  upon 
the  actual  removal  of  the  severed  logs 
before  that  time.  It  cannot  be  doubted 
that  the  defendant's  right  to  cut  the 
logs  was  clear,  and  that  he  could 
avail  himself  of  that  privilege  previous  to 
the  expiration  of  such  limitation;  but  it 
does  not  conclusively  follow  that  the  char- 
acter of  the  property  was  changed  from  per- 
sonal chattels,  the  defendant's  dominion  over 
which,  for  the  time  at  least,  was  plain  aiid 
absolute,  to  an  interest  in  real  estate,  nor 
that,  by  the  failure  to  remove,  it  was  to 
revert  to  and  revest  in  the  plaintiff.  If 
this  followed,  the  defendant  would  lose  the 
benefit  of  his  entire  labor,  as  well  as  the 
right  to  that  which  for  a  period  of  time  had 
remained  in  him,  with  all  the  benefits  and 
incidents  which  attach  to  personal  property. 
It  is  true  that  there  are  decisions  which, 
upon  examination,  will  justify  such  con- 
clusions,-— as,  notably,  the  case  of  Boisau- 
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bin  ▼.  Reed,  2  Keyes.  323,  and  some  other 
cases  of  similar  import.  We  are  not  satis- 
fied with  the  principles,  upon  which  these 
cases  rest.  It  seems  much  more  equi- 
table and  just,  as  well  as  consonant 
with  the  rights  of  the  parties  and 
the  analogies  of  the  law,  to  hold  that 
as  to  standing  timber,  which  is  a  part 
of  the  freehold,  when  cut  under  the  author- 
ity of  the  owner  and  converted  into 
chattel  property,  the  ownership  of  which  be- 
comes vested  in  the  person  cutting  the  same, 
while  the  right  to  remove  is  limited  to  a 
certain  time,  there  is  no  implied  condition 
that  such  title  shall  revert  if  the  independ- 
ent duty  to  remove  it  is  not  strictly  per- 
formed. Or,  in  other  words,  that,  by  fail- 
ure to  i>erform  the  agreed  duty  to  remove, 
the  owner's  rights  would  become  absolutely 
and  irrevocably  forfeited.  That  there  might 
be  an  action  for  trespass  against  the  defend- 
ant upon  the  freehold,  if  the  person  cutting 
the  logs  should  enter  thereon  after  the  lim- 
itation, may  be  true,  or  that  damages  for 
occupation  of  the  land  would  follow  from  a 
removal  after  this  time  might  also  be  true; 
but  we  are  not  prepared  to  approve  any 
decision  which  holds  that  there  is  an  im- 
plied condition  upon  which  the  rigHt  to  the 
title  to  property,  once  vested,  can  be  changed 
by  the  failure  or  breach  thereof,  and  trans- 
fer the  title  to  the  entire  property."  The 
rule  and  doctrine  announced  by  the  author- 
ities above  cited  was  also  applied  in  Hal- 
stead  V.  Jessup,  150  Ind.  85,  49  N.  E.  821; 
Hicks  V.  Smith,  77  Wis.  146,  46  N.  W. 
133;  Goodwin  v.  Hubbard,  47  Me.  595; 
Hoit  V.  Stratton  Mills,  54  N.  H.  109,  20 
Am.  Rep.  119. 

The  authority  and  reasoning  exhibited  in 
the  foregoing  cases  would  appear  to  be,  and 
we  think  is,  decisive  of  the  case  at  bar,  as, 
obviously,  defendants  in  the  present  case 
cannot  be  held  liable  to  plaintiff  for  the 
value  of  the  timber  removed  by  them  after 
February  15,  1907,  if  at  the  time  of  its 
removal  it  was  their  property.  The  case 
of  Clark  v.  Guest,  54  Ohio  St.  298,  43  *N. 
E.  862,  relied  upon  by  counsel  for  plaintiff 
in  error,  is  clearly  distinguishable  from  the 
case  now  under  consideration,  in  that  there 
was  involved  in  Clark  v.  Guest  no  question 
whatever  as  to  the  ownership  of  timber 
that  had  been  severed  from  the  land;  and 
it  sufficiently  appears  from  the  syllabus  in 
the  case  that  the  word  "timber,"  as  used  by 
Burket,  J.,  in  the  opinion  in  that  case,  had 
reference  to  growing  timber;  timber  which, 
in  the  language  of  the  syllabus,  "adhered  in 
the  land,"  and  was  a  part  of  the  realty.  In 
the  present  controversy  there  is  now  in  dis- 
pute only  so  much  of  the  timber  reserved 
by  the  grantors  (defendants  in  error)  as 
had  bv  them  been  severed  from  the  realty 
29  L.R.A.(N.S.) 


prior  to  February  15,  1907,  no  claim  bciDg 
here  made  by  them  to  any  portion  of  the 
timber  then   left   standing  and  uncut    It 
follows,  therefore,  that  the  timber  in  con- 
troversy having  all  been  lawfully  cut  hj  de- 
fendants in  error  within  the  time  limited 
and  reserved  in  their  deed,  the  same  ceased 
to  be  parcel  of  the  real  estate  and  became 
their  personal  property,  and  in  conseqneoee, 
there  being  no  clause  of  forfeiture  in  tbe 
deed,  they  cannot  be  held  liable  to  phuntif 
for  the  value  for  the   property  taken,  al- 
though the  same  was  not  remove!  until  after 
the   limitation   period   named   in  the  deed 
had  expired.     The  view  we  have  taken  in 
this  case  makes  it  unnecessary  for  us  to  no- 
tice or  consider  the  effect  of  the  arrange- 
ment and  agreement  entered  into  betveen 
the  parties,  while  this  cause  was  pending 
in  the  court  of  common  pleas,  touching  the 
removal  of  this  property  by  the  defendants. 
Judgment  affirmed. 

Summers,  Ch.  J.,  and  DaTis,  Shaack, 
and  Price,  JJ.,  concur. 
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OF  APPEAIiS,  THIRD  CIRCUIT. 

JAAfES  C.  LILLY  et  al.,  Admrs.,  etc,  of 
Henry  Brooks,  Deceased,  et  al.,  PlJffs.  is 
Err., 

V. 

HAMILTON  BANK  OF  NEW  YORK  CITY. 

(102  C.  C.  A.  1,  178  Fed.  53,) 

Bank  —  knowledge  of  olBcer  —  notice  — 
individual  dealing. 

1.  The  knowledge  of  an  officer  of  a  bank. 
who  is  also  a  member  of  its  discount  com- 
mittee, and  who  offers  to  the  bank  a  note 
which  he  had  secured  by  fraud,  but  «hv 
withdraws    from    the    committee    meeting 


Note.  ^  Imputation  of  1cno%tivdge  of 
hanh  officers  to  hanJCj  trikere  officers 
are  personally  interested. 

This  note  deals  only  with    the  queslicc. 
whether   banks  are   bound   by    the   kno^l 
edge   of  their  officers   in   cases    where  t!<< 
officers    are    personally    interested    in    tl« 
transaction.     It   does   not   cover    the  g?i 
eral  question  as  to  the  extent  of  the  off.- 
cer's    authority   in    transactions    in    wUi.-h 
they  are  interested,  nor  does   it  cover  \\^ 
question  whether  the  bank  is  bound  by  tl>' 
knowledge   of    its   officers   where    they   ar? 
acting  as  the  agent  of  third  persons/ wit'- 
out    any    personal    interest,    direct    or    ir. 
direct,  in  the  transaction. 

A  well-recognized  exception  to  the  gen 
eral  rule  that  a  principal  is  charg**Abl 
with  the  knowledge  acquired  by  his  tL'^f, 
exists  where  the  officers  of  a  bank  sr 
personally   interested   in  a  transaction  V\ 
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while  the  question  of  the  acceptance  of  the 
note  is  under  consideration,  is  not  im- 
putable to  the  bank,  so  as  to  prevent  its 
enforcing  the  note. 

Evidence  —  frand  — -  Inqniry  as  to  con- 
duct. 

2.  One  resisting  payment  of  a  note  on 
the  ground  of  fraud  may  be  asked  if,  when 
he  suspected  fraud,  he  took  any  steps  to 
recover  possession  of  the  note,  as  bearing 
upon  the  consistency  of  his  conduct  with 
hid  statement  that  he  suspected  fraud. 

Same  —  fraud  in  secnrlng  note  —  bona 
fide  holder. 

3.  In  an  action  by  a  bank  on  a  note 
purchased  by  it  from  one  who  is  alleged  to 
have  obtained  it  by  fraud  for  property 
which  he  was  to  deliver,  but  did  not,  evi- 
dence is  not  admissible  as  to  His  lack  of 


possession  of  the  property,  where  the  bank 
is  shown  to  be  a  bona  fide  holder. 

Note  —  fraud  —  transfer  «•  assignment 
for  creditors  *-  effect. 

4.  The  maker  of  a  note  obtained  by  fraud 
and  transferred  to  a  bank  is  not  relieved 
from  his  liability  to  it  by  the  fact  that  the 
payee  had  made  an  assignment  for  the  bene- 
fit of  creditors  including  such  bank. 

Evidence  —  course  of  business. 

5.  An  officer  of  a  bank  may  testify  to  its 
transactions  from  his  knowledge  of  its 
course  of  business,  although  he  has  no  per- 
sonal knowledge  of  them.  . 

Appeal  «•  admission     of     evidence  «• 
grounds  not  raised  below. 

6.  The  admission  of  evidence  cannot  be  de- 
clared to  be  error  on  appeal,  for  a  reason 
different  from  that  claimed  at  the  trial. 


vhich  the  bank  is  also  a  party  in  interest. 
The  reason  for  the  exception  is  that  the 
otilcer  will  not  be  presumed  to  impart 
knowledge  which  is  adverse  to  his  own  in- 
terest. 

The  court  in  American  Surety  Co.  v. 
Pauly.  170  U.  S.  133,  42  L.  ed.  977,  18 
Sup.'ct.  R6p.  552,  said:  "The  presumption 
that  the  agent  informed  his  principal  of 
that  which  his  duty  and  the  interests  of  his 
principal  required  him  to  communicate  does 
not  arise  were  the  agent  acts  or  makes 
declarations  not  in  execution  of  any  duty 
that  he  owes  to  the  principal,  nor  within 
any  authority  possessed  by  him,  but  to 
subserve  simply  his  own  personal  ends  or 
to  commit  some  fraud  against  the  princi- 
pal. In  such  cases  the  principal  is  not 
bound  by  the  acts  or  declarations  of  the 
airent.  unless  it  be  proved  that  he  had  at 
the  time  actual  notice  of  them,  or,  having 
rf.-eived  notice  of  them,  failed  to  disavow 
what  was  assumed  to  be  said  and  done  in 
Li5  behalf." 

This  exception  has  been  i:ecognized: 

— where  the  officer  interested  was  the  presi- 
!r-nt  of  the  bank.  People's  Bank  v.  Ex- 
han^re  Bank,  116  Ga.  820,  94  Am.  St.  Rep. 
44.  43  S.  E.  269;  First  Nat.  Bank  v.  Bab- 
:d?e,  160  Mass.  563,  36  N.  E.  462;  Cor- 
or.m  V.  Snow  Cattle  Co.  151  Mass.'  74,  23 
r.  E.  727;  People's  Sav.  Bank  v.  Hine,  131 
lich.   181,  91  N.  W.  130;  First  Nat.  Bank 

Persall,  110  Minn.  333,  126  N.  W.  606, 
p^.'-arin^  denied  in  110  Minn.  336,  125  N. 
I'.  675;  State  Bank  v.  Matriews,  45  Neb. 
50.  50  Am.  St.  Rep.  665,  63  N.  W.  930; 
raham  v.  Orange  Countv  Nat.  Bank,  59 
:.  J.  L.  225,  35  Atl.  1053;  Knobelock  v. 
^rmania  Sav.  Bank,  50  S.  C.  259,  27  S. 
.  9«2;    Staples  v.  Huron  Nat.  Bank,  8  S. 

221,  66  X.  W.  314;  Re  Plankinton  Bank, 
r  Wig.  378,  68  N.  W.  784;  American 
nr*-tv  Co.  V.  Pauly,  170  U.  S.  133,  42  L. 
f.  977.  18  Pup.  Ct.  Rep.  552,  affirming  18 
.  r.  A.  644,  38  U.  S.  App.  254,  72  Fed. 
0;    Lair  son   v.  Beard,  45  L.R.A.  822,  36 

r.   A.   .56.  94  Fed.  30;   FirHt  Nat.  Bank 

Tompkins,    6   C.    C.    A.   237,    13   U.    S. 
pp.   300,    67  Fed.  20; 
— where    the   officer    was    president   and 
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cashier. .  Koehler  v.  Dodge,  31  Neb.  328,  28 
Am.  St.  Rep.  618,  47  N.  W.  913;  Camden 
Safe  Deposit  &  T.  Co.  v.  Lord,  67  N.  J. 
Eq.  489,  68  Atl.  607;  Commercial  Bank  v. 
Burgwyn,  110  N.  C.  267,  17  L.R.A.  326,  14 
S.  £.  623; 

— promoter  of  the  bank.  Re  European 
Bank,  L.  R.  6  Ch.  358; 

— and  where  the  officer  was  a  director. 
Terrell  v.  Branch  Bank,  12  Ala.  502;  Eng- 
lish-American Loan  &  T.  Co.  v.  Hiers,  112 
Ga.  823,  28  S.  E.  103;  Lyne  v.  Bank  of 
Kentucky,  6  J.  J.  Marsh,  545;  Sebald  v. 
Citizens'  Deposit  Bank,  31  Ky.  L.  Rep. 
1244,  14  L.R.A.(N.S.)  376,  105  S.  W.  130; 
Louisiana  State  Bank  v.  Senecal,  13  La. 
525;  Clarke  v.  Second  Nat.  Bank,  177  Mass. 
257,  59  N.  E.  121;  Washington  Bank  v. 
Lewis,  22  Pick.  24;  Frost  v.  Belmont,  6 
Allen,  152;  Innerarity  v.  Merchants'  Nat. 
Bank,  139  Mass.  332,  52  Am.  Rep.  710,  1 
N.  E.  282;  Commercial  Bank  v.  Cunning- 
ham, 24  Pick.  270,  35  Am.  Dec.  322;  Shaw 
V.  Clark,  49  Mich.  384,  43  Am.  Rep.  474, 
13  N.  W.  786;  Central  Bank  v.  Thayer,  184 
Mo.  61,  82  S.  W.  142;  Southern  Commer- 
cial Sav.  Bank  v.  Slattery,  166  Mo.  620,  66 
S.  W.  1066;  Third  Nat.  Bank  v.  Tinsley,  11 
Mo.  App.  498;  Buffalo  County  Nat.  Bank 
V.  Sharpe,  40  Neb.  123,  68  N.  W.  734; 
City  Bank  v.  Barnard,  1  Hall,  80;  At- 
lantic State  Bank  v.  Savery,  82  N.  Y.  291 ; 
Westfield  Bank  v.  Cornen,  37  N.  Y.  320, 
93  Am.  Dec.  673;  New  York  v.  Tenth  Nat. 
Bank,  111  N.  Y.  446,  19  N.  Y.  S.  R,  133, 
18  N.  E.  618;  Loomis  v.  Eagle  Bank,  12 
Ohio  Dec.  Reprint,  625;  Wardlaw  v.  Troy 
Oil  Mill,  74  S.  C.  368,  114  Am.  St.  Rep. 
1004,  54  S.  E.  658;  Martin  v.  South  Salem 
Land  Co.  94  Va.  28,  26  S.  E.  591;  First 
Nat.  Bank  v.  Lowther-Kaufman  Oil  &  Coal 
Co.  66  W.  Va.  505,  28  L.R.A.(N.S.)  511, 
66  S.  E.  713;  Third  Nat.  Bank  v.  Harrison, 
3  McCrary,  316,  10  Fed.  243;  Louisville 
Trust  Co.  V.  Louisville,  N.  A.  &  C.  R.  Co. 
22  C.  C.  A.  378,  43  U.  S.  App.  650,  75  Fed. 
433,  modified  on  other  points  in  174  U.  S. 
652,  43  L.  ed.  1081,  19  Sup.  Ct.  Rep.  817; 

— also  in  cases  of  cashiers.  First  Nat. 
Bank  v.  Bevin,  72  Conn.  666,  46  Atl.  964; 
Merchants'  Nat.  Bank  ▼.  Demere,  92  Ga. 


580 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS, 


Dec, 


Pleading  —  variance  —  note  —  trans- 
fer by  indorser. 

7.  That  a  note  sued  on  is  alleged  to  have 
been  delivered  to  the  holder  by  the  first 
indorser,  while  the  evidence  shows  that  the 
indorsement  was  in  blank,  and  the  note  was 
actually  delivered  to  plaintiff  by  one  who 
received  it  after  the  indorsement,  does  not 
constitute  a  fatal  variance. 

(December  6,  1909.) 

Ij>RROR  to  the  Circuit  Court  of  the  United 
J  States  for  the  Eastern  District  of  Penn- 
sylvania to  review  a  judgment  in  plaintiff's 
favor  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  certain  prom- 
issory note.    Affirmed. 

The  facts  are  stated  in  the  opinion. 


Argued  before  Gray,  BuffingtoD,  ud  Us- 
ning,  Circuit  Judges. 

Mr.  John  K.  Andre  for  plaintiffe  in  er- 
ror. 

Messrs.  Thomas  Karle  White,  Jsmes 
M.  Gifford,  and  Anson  M.  Beard,  vith 
Messrs.  White,  White,  St  Tanlane,  for 
defendant  in  error: 

The  declarations  of  the  Thomases  vere 
made  in  the  transaction  or  their  priv&te 
business,  and  were  not  binding  on  the  bank 
in  its  subsequent  purchase  of  the  not«. 

Third  Nat.  Bank  v.  Harrison,  3  McCrarr, 
316,  10  Fed.  248 ;  Davis  Improved  Wroogb; 
Iron  Wagon  Wheel  Co.  v.  Davis  Wrougiii 
Iron  Wagon  Co.  22  Blatchf.  221,  20  Fed. 
701 ;  Thomson-Houston  Electric  Co.  v.  Capi- 
tol Electric  Co.  12  C.  C.  A.  643,  22  U.  S. 


735,  19  S.  E.  38;  Savannah  Bank  &  T.  Co. 
V.  Hartridge,  73  Ga.  223,  75  Ga.  149;  First 
Nat.  Bank  v.  Gifford,  47  Iowa,  575;  Hum- 
mel V.  Bank  of  Monroe,  75  Iowa,  689,  37 
N.  W.  954;  First  Nat.  Bank  v.  Northrup, 
82  Kan.  638,  109  Pac.  672;  Produce  Exch. 
Trust  Co.  V.  Bieberbach,  176  Mass. 
577,  68  N.  E.  162;  State  Sav.  Bank 
V.  Montgomery,  126  Mich.  327,  85 
N.  W.  879;  Ft.  Dearborn  Nat.  Bank  v. 
Seymour,  71  Minn.  81,  73  N.  W.  724;  State 
Bank  v.  Forsyth  (Mont.)  28  L.R.A.(N.S.) 
501,  108  Pac.  914;  Buffalo  County  Nat. 
Bank  v.  Sharpe,  supra;  Jones  v.  First  Nat. 
Bank,  3  Neb.  (Unof.)  73,  90  N.  W.  912; 
Brady  v.  Mt.  Morris  Bank,  64  App.  Div. 
212,  73  N.  Y.  Supp.  532;  Wilson  v.  Second 
Nat.  Bank,  4  Sadler  (Pa.)  68.  7  Atl.  145; 
National  Bank  v.  Feenev,  9  S.  D.  550,  46 
L.R.A.  732,  70  N.  W.  874;  First  Nat.  Bank 
V.  Foote,  12  Utah,  157,  42  Pac.  205;  First 
Nat.  Bank  v.  Briggs,  70  Vt.  594,  67  Am. 
St.  Rep.  691,  41  Atl.  580;  Rock  Springs 
Nat.  Bank  v.  Lennan,  5  Wyo.  169,  38  Pac. 
678;  Bank  of  Overton  v.  Thompson,  50  C. 
C.  A.  564,  118  Fed.  798;  Curtice  v.  Craw- 
ford Countv  Bank,  110  Fed.  830;  School 
Dist.  V.  DeWeese,  100  Fed.  705. 

It  was  held,  however,  in  Bank  of  United 
States  V.  Davis,  2  Hill,  451,  where  a  bill 
of  exchange  was  sent  to  a  director  for  dis- 
count, and  the  director  was  on  the  board 
which  ordered  the  discount,  that  the  bank 
was  chargeable  with  knowledge  of  his 
fraud  in  representing  that  the  discount 
was  for  his  benefit. 

The  exceptions  to  the  rule  that  the 
knowledge  of  the  agent  is  imputed  to  the 
principal  is  also  recognized  where  a  bank 
oflScer  is  interested  in  another  company  or 
estate,  for  which  he  acts  in  the  transaction 
with  the  bank. 

Thus,  in  Seixas  v.  Citizens*  Bank,  38  La. 
Ann.  424,  where  the  president  of  a  bunk 
was  at  the  head  of  another  Urm,  and 
pledged  collaterals  to  the  bank,  the  bank 
was  held  not  chargeable  with  knowledp^c 
that  the  firm  was  inRolvent,  where  the 
president  was  driving  the  bargain  for  him- 
self. The  court  said:  "It  is  urged,  how- 
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ever,  that,  as  Emile  Carridre  was,  at  tite 
time  of  this  transaction,  the  president  of 
the  bank, — ^and  was,  of  course,  thoroughly 
cognizant  of  the  insolvency  of  his  firm,  of 
which   he   was   the   leading  and   managing 
member, — ^his     (Carridre's    knowledge   w»a 
the  knowledge  of  the  bank,  and  operated  ai 
constructive    notice   of    the    fact  of  insol- 
vency of  the  tirm.     We  have  weighed  witn 
care    and    deliberation    the   able  argumeLi 
'of  counsel  on  this  point,  and  have  studiel 
diligently   and  exhaustively    the  nunieTO'<ii 
authorities  cited  by  them,  and  our  cnnelD- 
sion  is  this:     That,  as  a  general  ru1«,  t't^ 
knowledge  of  an  agent  is  the  knowledge  ^^t 
the   principal.     And   even   where  an  a>!tnt 
deals  in  a  double  capacity  for  his  princi^a! 
and  himself  at  the  same  time,  and  vl^^^e 
his  acts  are  evidently  designed  and  intend- 
ed to  benefit  or  favor  the  principal  to  bi« 
own  prejudice  or  that  of  his  creditors,  evca 
in  such  case  his  knowledge  of  his  condition 
or  other  material  fact  will  be  rej^rded  as 
the  knowledge  of  the  principal.     But  >fcb€Te 
such   agent   se€ks   his   own   personal  intt-r- 
est    or    advantage    in    the    affair,    wiiboat 
benefit    to    his   principal,    then    his  kin.*«V 
edge  cannot  be  held  to  be  the  knowkil£re  ol 
the  principal.** 

And  this  exception  was  recognized  in  tl^i 
following  cases,  where  the  bank  officer  «»-' 
connected  with  and  acting  for  another  cos 
cern  in  which  he  was  interested: 

— ^presidents  of  banks:  Corcoran  v.  Snc< 
Cattle  Co.  151  Mass.  74,  23  N.  K,  727 
Gallery  v.  National  Exch.  Bank,  41  M >' 
109,  32  Am.  Rep.  149,  2  X.  W.  Ift3;  Fir- 
Nat.  Bank  v.  Strait.  75  Minn.  390.  7S  > 
W.  101;  De  Kay  v.  Ilaekensaok  Water  0 
38  N.  J.  Eq.  158;  Crooks  v.  People's  Na 
Bank,  34  Misc.  450,  70  X.  Y.  Supp.  27 
affirmed  in  177  N.  Y.  OS,  69  X.  K.  2i^ 
Holm  V.  Atlas  Xat.  Bank,  28  C.  C.  A.  t'J 
55  U.  S.  App.  570,  84  Fed.  119; 

— ^vice  presidents  of  banks.  Merx-lianl 
Nat.  Bank  v.  Lovitt,  114  Mo,  510,  .13  Ai 
St.  Rep.  770,  21  S.  \V.  825:  Comni*>r.i 
Bank  v.  Bursrwvn,  110  X.  i\  2r»7,  17  1-^. 
(N.S.)  320.  14  S.  E.  023;  Cunster  v.  S.ra 
ton  Illuminating,  H.  &  P,  Co,   ISl   Pa.  S^ 
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App.  669,  65  Fed.  343;  Hatch  v.  Ferguson, 
14  C.  C.  A.  41,  29  U.  S.  App.  640,  66  Fed. 
668;  Starr  &  Co.  v.  Galgate  Ship  Co.  16 
C.  C.  A.  366,  29  U.  S.  App.  699,  68  Fed. 
243;  American  Surety  Co.  v.  Pauly,  18  C. 
C.  A.  644,  38  U.  S.  App.  254,  72  Fed.  481, 
170  U.  S.  133,  137,  42  L.  ed.  977,  979,  18 
Sup.  Ct.  Rep.  552;  Louisville  Trust  Co.  t. 
Louisville,  N.  A.  &  C.  R.  Co.  22  C.  C.  A.  378, 
43  U.  S.  App.  650,  75  Fed.  469;  Niblack  v. 
Cosier,  26  C.  C.  A.  16,  47  U.  S.  App.  637,  80 
Fed.  600;  Holm  v.  Atlas  Nat.  Bank,  28  C. 
C.  A.  297,  65  U.  8.  App.  570,  84  Fed.  121; 
Hadden  v.  Dooley,  34  C.  C.  A.  338,  63  U.  S. 
App.  173,  92  Fed.  278;  Lamson  v.  Beard, 
45  LR.A.  822,  36  C.  C.  A.  56,  94  Fed.  30; 
Curtice  v.  Crawford  County  Bank,  110  Fed. 
843;   Bank  of  Overton  v.  Thompson,  56  C. 


I  C.  A.  654,  118  Fed.  800;  Friedlander  v. 
Texas  &  P.  R.  Co.  130  U.  S.  416,  32  'L.  ed. 
991,  9  Sup.  Ct.  Rep.  570;  Gunster  t.  Scran- 
ton  Illuminating,  H.  k  P.  Co.  181  Pa.  327, 
59  Am.  St.  Rep.  650,  37  Atl.  550;  Custer 
V.  Tompkins  County  Bank,  9  Pa.  27 ;  Wilson 
V.  McCullough,  23  Pa.  440,  62  Am.  Dec.  347; 
Houseman  v.  Girard  Mut.  BIdg.  &  L.  Asso. 
81  Pa.  256;  Barbour  v.  Wiehle,  116  Pa.  308, 
9  AtL  520;  Gordon  v.  Preston,  1  Watts,  385, 
26  Am.  Dec.  75;  Wilson  v.  Second  Nat. 
Bank,  4  Sadler  (Pa.)  68,  7  Atl.  145;  Brac- 
ken V.  Miller,  4  Watts  &  S.  102;  Hood  v. 
Fahnestock,  8  W^atts,  489,  34.  Am.  Dec. 
489;  Martin  y.  Jackson,  27  Pa.  504,  67 
Am.  Dec.  489;  Boggs  v.  Varner,  6  Watts 
&  S.  473;  United  Security  L.  Ins.  &  T.  Co. 

'  V.  Central  Nat.  Bank,  186  Pa.  586,  40  Atl. 


59  Am.  St.  Rep.  650,  37  Atl.  550;  Holm  v. 
Atlas  Nat.  Bank,  28  C.  C.  A.  297,  65  U. 
S.  App.  570,  84  Fed.  119; 

— directors  of  banks.  Benton  v.  Ger- 
man-American Nat.  Bank,  122  Mich.  332, 
26  S.  W.  975;  First  Nat.  Bank  v.  Christo- 
pher, 40  N.  J.  L.  435,  29  Am.  Rep.  262; 
First  Nat.  Bank  v.  Strait,  supra;  Casco 
Nat.  Bank  v.  Clark,  139  N.  Y.  307,  36  Am. 
St.  Rep.  705,  34  N.  E.  908;  Manufactur- 
ers' Nat.  Bank  v.  Newell,  71  Wis.  314,  37 
N.  W.  420; 

— cashier.  National  Bank  v.  Fitze,  76 
^lo.  App.  356;  Wilson  v.  Second  Nat.  Bank, 
supra;  Hadden  v.  Dooley,  34  C.  C.  A.  338, 
63  U.  S.  App.  173,  92  Fed.  274,  reversed 
on  other  grounds  in  179  U.  S.  646,  45  L. 
ed.  357,  21  Sup.  Ct.  Rep.  259. 

And  where  a  cashier  has  no  knowledge 
of  equities  existing  against  the  note  of  a 
corporation  of  which  he  is  a  stockholder 
and  director,  the  bank  for  which  he  acts  in 
discounting  the  note  is  not  chargeable  with 
such  equities.     First  Nat.  Bank  v.  Loyhe^, 

28  Minn.  396,  10  N.  W.  421. 

It  was  held  in  Waynesville  Nat.  Bank 
T.  Irons,  8  Fed.  1,  that  if  the  president  of 
the  bank,  who  was  also  president  of  a  com- 
pany whose  paper  was  discounted,  did  not 
in  fact  participate  in  the  negotiations  for 
the  discount  on  behalf  of  the  bank,  it  was 
not  chargeable  with  the  condition  of  the 
company. 

In  Traders'  Nat.  Bank  v.  Smith  (Tex. 
Civ.  App. )  22  S.  W.  1056,  a  bank  was  held 
chargeable  with  the  conditions  of  a  con- 
tract under  which  a  note  was  given,  where 
the  bank  president  and  manager  was  also 
a  stockholder  and  director  in  the  company 
making  the  note,  upon  the  ground  of  bal- 
anced.  interest.  The  court,  after  recogniz- 
ing the  exceptions  to  the  general  rule  in 
case  of  an  agent's  personal  interest  in  the 
contract,  said:  "But  in  this  case,  did 
Boaz  have  such  adverse  interest  to  the  bank 
as  should  prevent  it  from  being  charged 
with  notice  to  him?  We  attach  much  im- 
portance to  the  fact  that  Boaz  acted  for 
the  bank  in  this  transaction,  and  it  is  of 
his  acts  that  it  seeks  to  avail  jtself.  He 
had  no  personal  interest  to  be  subserved  by 
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injuring  the  bank  other  than  such  as  he 
had  as  a  stockholder  and  director  in  the 
Texas  Investment  Company,  and  his  inter- 
est seems  to  have  been  fully  offset  by  the 
interest  he  possessed  as  president,  stock- 
holder, and  director  in  the  bank  for  which 
he  was  acting.  The  case,  then,  was  this:  If 
he  injured  the  bank,  he  injured  himself  as 
president,  director,  and  stockholder  there- 
in, but  benefited  the  investment  company 
and  himself  as  director  and  stockholder, 
and  vice  versa.  His  interest,  then,  so  far 
as  we  can  see  from  the  record,  was  bal- 
anced, and  in  such  case  we  believe  he  can- 
not be  said  to  have  had  such  an  adverse 
interest  as  should  prevent  his  principal 
from  being  charged  with  his  knowledge  in 
the  transaction,  in  which  he  was  the  active 
agent  negotiating  for  it." 

And  in  Union  Bank  v.  Wando  Min.  & 
Mfg.  Co.  17  S.  C.  339,  a  bank  was  held 
chargeable  with  the  infirmities  existing  in 
the  notes  of  a  company  of  which  the  presi- 
dent of  the  bank  and  a  director  thereof, 
were  also  directors.  The  court  said:  "It 
is  well  known  as  the  usage  of  banks  to  in- 
trust ordinary  renewals  to  the  president, 
and  here  the  president  and  a  director  sat 
on  the  company  board.  The  knowledge  of 
Mowry  was  official,  for  it  related  to  the 
business  of  the  bank,  and  the  bank  is  bound 
by  the  legal  effect  of  his  knowledge." 

And  it  was  held  in  First  Nat.  Bank  v. 
Erickson,  20  Neb.  580,  31  N.  W.  387, 
where  the  assistant  cashier  of  a  bank  was 
treasurer  of  the  company  which  was  the 
payee  of  a  note,  and  the  president  of  the 
bank  was  also  the  president  of  the  other 
company,  that  the  knowledge  of  such  of- 
ficers as  to  defenses  to  the  note  was  im- 
putable to  the  bank. 

So,  in  State  Bank  v.  Fish,  120  N.  Y. 
Supp.  305,  where  some  of  the  directors  of 
a  bank  were  also  directors  of  a  company 
whose  property  was  mortgaged  to  the  bank, 
the  bank  was  held  chargeable  with  notice 
that  fixtures  of  the  company  were  bought 
under  a  conditional  contract  of  sale. 

So,  it  has  been  held  that  where  a  note 
is  discounted  for  a  firm  of  which  one  of 
the  bank  directors  is  a  member,  and  he, 
36 
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97;  Sproul  v.  Standard  Plate  Glass  Co.  201 
Pa,  103,  50  Atl.  1003;  National  Bank  v. 
Norton,  1  Hill,  572;  Weisser  v.  Denison,  10 
N.  Y.  68,  61  Am.  Dec.  731;  Seneca  County 
Bank  v.  Neass,  5  Denio,  337;  New  York 
Cent.  Ins.  Co.  ▼.  National  Protection  Ins. 
Co.  14  N.  Y.  85;  Bentley  v.  Columbia  Ins. 
Co.  17  N.  Y.  421;  Neuendorff  v.  World  Mut. 
L.  Ins.  Co.  69  N.  Y.  389;  Murray  v.  Beard, 
102  N.  Y.  505,  7  N.  E.  553;  Claflin  v.  Far- 
mers* &  C.  Bank,  25  N.  Y.  293;  Voltz  v. 
Blackmar,  64  N.  Y.  440;  New  York  v.  Tenth 
Nat.  Bank,  111  N.  Y.  446, 18  N.  E.  618;  Man- 
hattan L.  Ins.  Co.  y.  Forty-second  Street  & 
G.  Street  Ferry  R.  Co.  139  N.  Y.  146, 34  N.  E. 
776;  Merchants'  Nat.  Bank  v.  Clark,  139  N. 
Y.  314,  36  Am.  St.  Rep.  710,  34  N.  E.910; 
La  Farge  F.  Ins.  Co.  v.  Bell,  22  Barb.  54; 


City  Bank  ▼.  Barnard,  1  Hall,  70;  Bank  of 
New  York  Nat.  Bkg.  Asso.  v.  American 
Dock  &  T.  Co.  143  N.  Y.  564,  38  N.  E.  713; 
Hanover  Nat.  Bank  v.  American  Dock  k 
T.  Co.  148  N.  Y.  612,  61  Am.  St.  Rep.  721, 
43  N.  E.  72;  Henry  v.  Allen,  151  N.  Y.  1, 
36  L.R.A.  658,  45  N.  E.  355;  Benedict  ▼. 
Arnoux,  164  N.  Y.  715,  49  N.  E.  326; 
Inner arity  v.  Merchants*  Nat.  Bank,  139 
Mass.  332,  52  Am.  Rep.  710,  1  N.  E.  282; 
Allen  y.  South  Boston  R.  Co.  160  Mass. 
200,  5  L.R.A.  716,  16  Am.  St.  Rep.  186,  22 
N.  E.  917;  Corcoran  v.  Snow  Cattle  Co. 
161  Mass.  74,  23  N.  E.  727 ;  First  Nat.  Bank 
y.  Babbidge,  160  Mass.  663,  36  N.  E.  462; 
Indian  Head  Nat.  Bank  y.  Clark,  166  Mass. 
27,  43  N.  E.  912;  Commercial  Bank  y. 
Cunningham,   24   Pick.   276,   36    Am.    Dec 


with  knowledge  of  facts  tending  to  in- 
yalidate  the  note,  acts  as  a  director  with 
the  board  ordering  the  discount,  the  bank 
is  chargeable  with  notice  of  such  facts. 
North  River  Bank  v.  Aymar,  3  Hill,  202. 

Some  cases  do  not  recognize  the  excep- 
tion to  the  general  rule  on  account  of  the 
bank  officer's  interest,  where  such  officer 
is  the  sole  representative  of  the  bank  in 
the  transaction. 

Thus,  in  LeDuc  y.  Moore,  111  N.  C.  516, 
16  S.  E.  888,  a  bank  was  held  to  take  a 
note  subject  to  all  equities  which  miglit 
have  been  asserted  against  one  who  in- 
dorsed the  note  for  his  benefit  to  a  bank 
of  which  he  was  president,  and  of  which  he 
and  the  cashier  constituted  the  discount 
committee.  In  distinguishing  cases  in 
which  paper  of  members  of  discount  com- 
mittees consisting  of  a  number  of  members 
was  discounted,  the  court  said:  "The 
principle  is  based  upon  the  presumption 
that  a  majority  of  the  members  of  the  dis- 
count committee,  being  aware  of  the  ad- 
verse interest  of  their  associate,  were  in 
no  way  influenced  by  him  in  their  action, 
and  as  he  was  treated  as  a  stranger  to  the 
bank  in  the  particular  transaction,  it  would 
be  unfair  to  assume  that  he  imparted  his 
knowledge  to  its  officials.  In  other  words, 
the  theory  is  that  he  cannot  be  considered, 
in  such  a  case,  as  having  acted  influentially 
as  an  officer  of  the  bank.  Our  case  is  quite 
different,  as  here  the  discount  committee 
consisted  of  Moore  and  the  cashier  alone, 
and  it  required  the  active  official  participa- 
tion of  the  former  in  order  to  discount  tlie 
paper.  Here,  then,  we  have  as  undis- 
puted facts  the  active  and  essential  par- 
ticipation of  the  president  as  a  director, 
and  also  his  actual  knowledge.  This  leaves 
no  room  for  the  operation  of  any  presump- 
tion, and  the  bank  cannot  escape  its  lia- 
bility for  the  misconduct  of  one  whom  it 
has  placed  in  such  a  highly  responsible 
position.  If  loss  must  ensue  by  reason  of 
the  bad  faith  of  Moore,  it  would  seem  clear 
that  it  should  be  borne  by  the  bank,  which, 
by  reason  of  its  selection  of  an  improper 
agent,  has  caused  a  loss  'which  would  not 
have  resulted  if  the  instrument  employed 
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by  it  had  come  up  to  the  standard  of  c^ood 
faith,  which  it  is  one  of  the  great  objects 
of  the  law  to  secure  in  commercial  deal- 
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The  court  in  First  Nat.  Bank  y.  Blake, 
60  Fed.  78,  said:  "It  is  claimed,  in  sup- 
port of  the  demurrer,  that  the  knowledge 
which  Cornish  had  cannot  be  imputed  to 
the  bank,  because  he  acted  for  himself  in 
the  transaction;  that  his  interest  was  op- 
posed to  that  of  the  bank,  and  that,  there- 
fore, there  is  no  presumption  of  a  com- 
munication by  him  against  his  own  inter- 
ests; but  that  the  presumption  is  the 
other  way, — that  he  concealed  the  knowl- 
edge which  he  had  of  the  infirmity  of  his 
own  title.  A  large  number  of  cases  are 
cited  in  support  of  this  view,  and  it  is 
well  settled  that  an  officer  or  agent,  deal- 
ing with  a  corporation  or  his  principal  on 
his  own  account,  Is  not  presumed  to  com- 
municate knowledge  which  it  would  be  to 
his  interest  to  conceal,  and  the  corporation 
or  principal  is  not  chargeable  with  such 
knowledge.  But  there  is  no  room  for  the 
application  of  this  principle  where  the 
agent  is  the  sole  representative  of  both  par- 
ties in  the  transaction.  If  Cornish  was 
the  sole  representative  of  the  banic  in  the 
transaction  with  himself,  there  was  no  one 
from  whom  information  could  have  been 
concealed,  or  to  whom  it  could  have  been 
communicated.  If  he  was  the  sole  repre- 
sentative of  each  party,  each  must  liave  had 
equal  knowledge.  As  the  representative  of 
the  bank,  his  knowledge  was  not  affected 
by  his  private  interests,  however  much  his 
conduct  may  have  been.  He  necessarily 
knew  as  much  in  one  capacity  as  he  did  in 
the  other.  The  bank  is  charged  with  the 
knowledge  which  Cornish  had." 

And  in  the  following  cases,  where  the 
officers  interested  were  the  only  represen- 
tatives of  the.  banks  in  the  transactions, 
the  banks  were  held  chargeable  with  the 
agents'  knowledge,  although  they  were  per- 
sonally interested: 

— presidents.  Brobaton  v.  Penniman,  97 
Oa.  527,  25  S.  E.  350;  English-American 
Loan  &  T.  Co.  v.  Hiers,  112  Ga.  823,  38 
S.  E.  103;  Holden  v.  New  York  &  E.  Bank, 
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822;  Stratton  t.  Allen,  16  N.  J.  Eq.  232; 
Barnes  v.  Trenton  Gaslight  Co.  27  N.  J.  Kq. 
36;  Porter  v.  Woodruff,  36  N.  J.  Eq.  181; 
DeKay  v.  Hackensack  Water  Go.  38  N.  J. 
£q.  158;  First  Nat.  Bank  v.  Christoplicr, 
40  N.  J.  L.  435,  29  Ain.  Rep.  202;  Cain- 
den  Safe  Deposit  &  T.  Co.  v.  Lord,  07  N.  J. 
Eq.  489,  58  Atl.  607;  United  States  Ins. 
Co.  V.  Shriver,  3  Md.  Cli.  389;  General  Ins. 
Co.  V.  United  States  Ins.  Co.  10  Md.  527, 
69  Am.  Dec.  174;  Winchester  v.  Baltimore 
k  S.  R.  Co.  4  Md.  231;  Merchants*  Nat. 
Bank  v.  Lovitt,  114  Mo.  519,  35  Am.  St. 
Rep.  770,  21  S.  W.  825;  Third  Nat.  Bank 
V.  Tinsley,  11  Mo.  App.  501;  Mercier  v. 
Canonge,  8  La.  Ann.  39;  Louisiana  State 
Bank  v.  Senecal,  13  La.  525;  Lucas  v. 
Bank  of  Darien,  2  Stew.  (Ala.)  295;  Ter- 
rell T.  Branch  Bank,  12  Ala.  502;  Fren- 
kel  v.  Hudson,  82  Ala.  158,  00  Am.  Rep. 
736,  2  So.  768;  Farrell  Foundry  v.  Dart, 
26  Conn.  376;  Savannah  Bank  &  T.  Co. 
V.  Hartridge,  75  Ga.  149;  Wheeler  v.  Home 
Say.  &  State  Bank,  188  111.  34,  80  Am.  St. 
Rep.  161,  58  N.  E.  598;  Koehler  v.  Dodge, 
31  Neb.  328,  28  Am.  St.  Rep.  618,  47  N.  W. 
9J3;  Wickersham  v.  Chicago  Zinc  Co.  18 
Kan.   481,   26   Am.   Rep.    784;    First   Nat. 


Bank  t.  Gifford,  47  Ipwa,  675;  Hummel 
V.  Bank  of  Monroe,  75  Iowa,  689,  37  N.  W. 
954;  Lyne  v.  Bank  of  Kentucky,  6  J.  J. 
Marsh.  645;  Fairfield  Sav.  Bank  v.  Chase, 
72  Me.  227,  39  Am.  Rep.  319;  Stevenson  v. 
Bay  City,  26  Mich.  44;  State  Sav.  Bank  v. 
Montgomery,  126  M-ch.  327,  85  N.  W. 
879;  Commercial  Bank  v.  Burgwyn,  110 
N.  C.  267,  17  L.R.A.  320,  14  S.  E.  623; 
Loomis  v.  Eagle  Bank,  '  1  Disney  (Ohio) 
285;  Wardlaw  v.  Troy  Oil  Mill,  74  S.  C. 
368,  114  Am.  St.  Rep.  1004,  54  S.  E.  658; 
First  Nat.  Bank  v.  Foote,  12  Utah,  157, 
42  Pac.  205;  First  Nat.  Bank  v.  Briggs, 
70  Vt.  594,  67  Am.  St.  Rep.  691,  41  Atl. 
580;  Washington  Nat.  Bank  v.  Pierce,  6 
Wash.  491,  36  Am.  St  Rep.  174,  33  Pac. 
972;  Kettlewell  v.  Watson,  L.  R»  21  Ch. 
Div.  707;  Ke  Marseilles  Extension  R.  Co. 
L.  R.  7  Ch.  161;  Re  European  Bank,  L.  R. 
5  Oh.  359;  Mechem,  Agency,  §§  729,  730;  4 
Thomp.  borp.  §§  6206,  5209;  Wade,  Notice, 
§  683. 

The  breach  by  the  Thomases  of  their 
promise  to  perform  a  future  act  does  not 
constitute  fraud  or  a  fraudulent  rephe- 
sentatioD,  which  must  refer  to  a  present 
existing   fact.     Nor   can   their   promise  to 


72  N.  Y.  286;  City  Nat.  Bank  v.  National 
Park  Bank,  32  Hun,  105;  Cook  v.  American 
Tubing  &  Webbing  Co.  28  R.  I.  41,  9  L.R.A. 
(N.S.)  193,  65  Atl.  641;  Smith  v.  Wilson 
&  B.  Sav.  Bank,  1  Tex.  Civ.  App.  115,  20 
S.  W.  1119;  Nisbet  v.  Macon  Bank  &  T, 
Co.  4  Woods,  464,  12  Fed.  686;  Ditty  V. 
Dominion  Nat.  Bank,  22  C.  C.  A.  370,  43 
U.  S.  App.  613,  75  Fed.  769;  Niblack  v. 
Cosier,  26  C.  C.  A.  16,  47  U.  S.  App.  637, 
80  Fed.  596;  McCalmont  v.  Lanning,  84 
C.  C.  A.  138,  154  Fed.  353; 

— ^president  and  general  manager.  First 
Nat.  Bank  v.  Blake,  supra; 

— president  and  cashier.  Hardy  v.  First 
Nat.  Bank,  56  Kan.  493,  43  Pac.  1125; 

—cashiers.  Lowndes  v.  City  Nat.  Bank, 
82  Conn.  8,  22  L.R.A.(N.S.)  408,  72  Atl. 
150,  First  Nat.  Bank  v.  New  Milford,  36 
Conn.  93;  Morris  v.  Georgia  Loan,  Sav.  & 
Bkg.  Co.  109  Ga.  12,  46  L.R.A.  506,  34 
S.  E.  378;  Citizens'  Sav.  Bank  v.  Walden, 
21  Ky.  L.  Rep.  739,  52  S.  W.  953*;  Tilden 
V.  Barnard,  43  Mich.  376,  38  Am.  Rep. 
197,  5  N.  W.  420;  Fishkill  Sav.  Inst.  v. 
National  Bank,  80  N.  Y.  162,  36  Am.  Rep. 
695;  Loring  v.  Brodie,  134  Mass.  453; 
Merchants'  Nat.  Bank  v.  Tracy,  77  Hun, 
443,  29  N.  Y.  Supp.  77,  affirmed  in  150 
N.  Y.  665,  44  N.  E.  1120;  Emerado  Farm- 
ers' Elevator  Co.  v.  Farmers'  Bank  (N.  D.) 
127  N.  W.  522;  Black  Hills  Nat.  Bank  v. 
Kellogg,  4  S.  D.  312,  56  N.  W.  1071;  Na- 
tional Bank  v.  Feeney,  9  S.  D.  550,  40 
L.R.A.  732,  70  N.  W.  874; 

— treasurer.  Oak  Grove  &  S.  V.  Cattle 
Co.  V.  Foster,  7  N.  M,  650,  41  Par.  522 ; 

— ^teller.  Atlantic  Bank  v.  Morclmnts* 
Bank,  10  Gray,  532;  Skinner  v.  ^ferchants' 
Bank,  4  Allen,  290;  City  Nat.  Bank  v. 
29  L.R.A.(N.S.) 


Martin,  70  Tex.  643,  8  Am.  St.  Rep.  632, 
8  S.  W.  507. 

And  in  National  Security  Bank  v.  Cush- 
man,  121  Mass.  490,  where  it  was  alleged 
that  a  director  obtained  a  note  which  had 
been  discounted  by  the  bank  by  fraud,  it 
was  held  that  where  he  acted  with  the 
cashier  in  discounting  the  note,  his  knowl- 
edge of  the  fraud  was  imputable  to  the 
bank. 

But  in  other  cases  the  exception  seems 
to  have  been  recognized,  notwithstanding 
the  fact  that  the  bank  officer  was  its  only 
representative  in  the  transaction: 

— cashiers.  Findley  v.  Cowles,  93  Iowa, 
389,  61  N.  W.  998 ;  Seneca  County.  Bank  v. 
Neass,  5  Denio,  329.  The  last  case  was  af- 
firmed in  3  N.  Y.  442,  but  the  point  here 
discussed  was  not  there  touched  upon. 

And  it  was  held  in  Indian  Head  Nat. 
Bank  v.  Clark,  166  Mass.  27,  43  N.  E.  912, 
that  the  exception  applied  if  the  cashier's 
intention  was  to  commit  a  fraud  on  the 
bank  for  his  own  benefit,  although  he  was 
the  only  officer  acting  for  the  bank. 

And  in  First  Nat.  Bank  v.  Dunbar,  118 
111.  625,  9  N.  E.  186,  where  the  cashier  of 
a  bank  was  employed  by  a  customer  to  pur- 
chase bonds,  and  after  the  purchase  he 
placed  them  on  special  deposit,  and  subse- 
quently transferred  them  to  conceal  his 
embezzlement,  the  bank  was  held  charge- 
able with  notice  of  the  ownership  of  the 
bonds. 

See  further,  as  to  the  eflfpct  of  the  fact 
that  the  officer  of  the  bank  was  the  sole 
representative  of  the  bank  in  the  trans- 
action, note  to  Brookhouse  v.  Union  Pub. 
Co.  2  L.R.A.(N.S.)   993. 

J.  r.  w. 
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use  thie  proceeds  in  a  specified  way  taint 
the  note  in  the  hand's  of  the  purcliaser. 

Treacy  v.  Heckcr,  51  How.  Pr.  09;  Lexow 
V.  Julian,  21  Hun,  577,  affirmed  in  86  N.  Y. 
638;  Fisher  v.  New  York  Common  Pleas, 
18  Wend.  608;  Gray  v.  Palmer,  2  Robt. 
500,  affirmed  in  41  N.  Y.  620;  Taylor  v. 
Commercial  Bank,  174  N.  Y.  181,  62  L.R.A. 
783,  95  Am.  St.  Rep.  564,  66  N.  E.  726; 
Com.  use  of  Mishey  v.  Brenneman,  1  Rawle, 
315;  Stitt  V.  Little,  63  N.  Y.  427;  Farring- 
ton  V.  Bui  lard,  40  Barb.  516;  Wright  v. 
Remington,  41  N.  J.  L.  48,  32  Am.  Rep. 
180;  Union  P.  R.  Co.  v.  Barnes,  12  C.  C. 
A,  48,  27  U.  S.  App.  421,  64  Fed.  83;  New 
York  L.  Ins.  Co.  v.  ]McMaster,  30  C.  C.  A. 
532,  57  U.  S.  App.  638,  87  Fed.  67;  Van 
Duzer  v.JIowe,  21  N.  Y.  531;  Frank  v.  Li- 
lienfeld,  33  Gratt.  377;  Redlich  v.  Doll,  54 
N.  Y.  238,  13  Am.  Rep.  673. 

The  maker  is  estopped  from  pleading  the 
facts. 

Van  Duzer  v.  Howe;  Redlich  v.  Doll;  and 
Frank  v.  Lilienfeld,  supra. 

The  plaintiff  is  a  holder  in  due  course. 

Chemical  Nat.  Bank  v.  Kellogg,  183  N.  Y. 
96,  2  L.R.A.(N.S.)  299,  111  Am.  St.  Rep. 
717,  75  N.  E.  1103,  5  A.  &  E.  Ann.  Cas.  158; 
Setzer  v.  Deal,  135  N.  C.  429,  47  S.  E.  466. 

Negligence  will  not  impair  the  purchaser's 
title.  It  is  a  question  simply  of  good  faith 
in  the  purchaser.  Unless  the  evidence  makes 
out  a  case  upon  which  a  jury  would  be  au- 
thorized to  find  fraud  or  bad  faith  in  the 
purchaser,  it  is  the  duty  of  the  court  to 
direct  a  verdict. 

Welch  V.  Sage,  47  N.  Y.  143,  7  Am.  Rep. 
423;  Phelan  v.  Moss,  67  Pa.  59,  5  Am.  Rep. 
402;  Goodman  v.  Simonds,  20  How.  365, 
15  L.  ed.  937;  Murray  v.  Lardner,  2  Wall. 
121,  17  L.  ed.  859;  Swift  v.  Smith,  102  U. 
S.  442,  444,  26  L.  ed.  193,  194. 

A  bona  fide  purchaser  can  recover,  even 
on  a  lost  or  stolen  note,  against  all  the 
parties. 

Cheever  v.  Pittsburgh,  S.  &  L.  E.  R.  Co. 
150  N.  Y.  66,  34  L.R.A.  69,  55  Am.  St. 
Rep.  640,  44  N.  E.  701 ;  Knox  v.  Eden  Musce 
American  Co.  148  N.  Y.  454,  31  L.R.A.  779, 
51  Am.  St.  Rep.  700,  42  N.  E.  988;  Bel- 
mont State  Bank  v.  Hoge,  35  N.  Y.  68. 

There  is  an  implied  warranty  by  the  par- 
ty negotiating  the  note,  that  the  note  is  a 
valid,  subsisting,  and  enforceable  instru- 
ment. 

Meyer  v.  Richards,  163  U.  S.  385,  41  L. 
ed.  199,  16  Sup.  Ct.  Rep.  1148. 

lianning,  Circuit  Judge,  delivered  the 
opinion  of  the  court; 

The  Hamilton  Bank  of  New  York  Citv, 
the  plaintiff  below,  recovered  a  judgment 
against  the  defendants  below,  tlio  plaintifTs 
in  error  here,  on  a  promissory  note  for  the 
29  L.R.A.  (N.S.) 


sum   of  $50,000.     The  bank   purchased  the 
note  before  maturity   from  E.  R.  Thomas 
and  0.  F.  Thomas,  the  former  of  whom  was 
president,  and  both  of  whom  were  director? 
and  members  of  the  discount  committee,  of 
the  bank.     One  of  the  questions  presented 
by  the  assignments  of  error  relates  to  vhat 
the  defendants  insist  was  a  fraud  perpetrat- 
ed by  the  Thomases  upon  the  defendants, 
who    were    makers    of    the    note.      The  es- 
sential facts  as  to  this  branch  of  the  ca<e 
are  these:     On  October  5,  1907,  the  Thom- 
ases and  John  J.  Coyle  entered  into  a  writ- 
ten contract  by  which  the  Thomases  agivted 
to  sell  and  deliver  to  Covle  certain  stocks 
and  bonds,  and  Coyle  agreed  to  pay  to  the 
Thomases,  as  part  of  the  consideration  then^ 
for,  the  sum  of  $100,000  in  cash,  and  to 
redeliver  to  the  Thomases  the  bonds  and  a 
portion  of  the  stock,  as  collateral  to  secure 
the  payment  of  the  residue  of  the  consiiler- 
ation  money.     The  contract  was  signed  oo 
Saturday    afternoon    after    the    banks    had 
closed,   and   it  was   then  orally   agreed,  s*> 
the  defendants  contend,  that  in  lieu  of  the 
payment  of  $100,000  in  cash,  Coyle  should 
deliver  to  the  Thomases  a  certificate  of  d«^ 
posit  for  $50,000  and  the  note  now  sued  on 
for  $50,000,  on  condition  that  the  Thomasi*' 
should  use  neither  the  certificate  of  deposit 
nor    {he    note    before    delivering    to    CV\1? 
1,056  shares  of  the  stock  of  the  Provident 
Savings   Life   Assurance    Society,   which   it 
was  understood  should  be  done  on  the  f>.I- 
lowing  Monday.     The  stock,  except  tlurt;*- 
nine  shares,  was  never  delivered  to  C«\v>. 
Notwithstanding  this   fact,   on   October   10. 
1907,  at  a  meeting  of  the  Hamilton  BankV 
discount   committee,   E.    R.   Thomas   offer ti 
the  note  to  the  bank.     The  discount  c»'»ra- 
mittee  was  composed  of  five  members,  "wl  > 
were  Mr.  Sullivan,  its  chairman,  Mr.  Mariir., 
Mr.  Reisenberg,  and  the  two  Thomases,    yu. 
Ives,  vice   president  of  the  bank,   was  t!.-, 
discount  committee's  secretary.     Mr.  Martin 
had  died  before  the  date  of  the  trial.     Mr. 
O.  F.  Thomas  was  not  called  as  a  witne^^-^ 
by  either  side.     Of  the  other  four  pers-»r- 
present,  -Messrs.   Sullivan,   Reisenberg,   ar 
Ives  testified  for  the  plaintiflT  to  the  effe*-* 
that,  when  E.  R.  Thomas  offered  the  mt^- 
to   the    bank,   he   stated    to    tlie   commit i' 
that  he  had  received  it  in  part  eonsiderat*  i 
for  the  sale  of  his  interest  in  the  Provide  r*i 
Savings  Life   Assurance   Society,    and  tK:  i 
its  makers  were  men  of  large  wealth;  i'..«i 
Sullivan,  Reisenberg,  and  Martin  then  c-«- 
sidcred  the  offer,  the  two  Tliomase^  tak-r  a 
no  part  in  tlie  conference  and  not  bein?  prt-^i 
ent  at  it;   that,  at  the  close  of  the  c«-»nf.  ■: 
once,  tlic  Thomases  were  called  to  the  <»t*     i 
'  niomlMM-s    of    tlie   committee,    and    iiift>ru  - 
tliat  the  bank  would  purchase  the  note  j  • 
vided    the    Thomases    would    guarantee 
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payment;  that  the  Thomases  agreed  to  guar- 
antee its  payment;    that    the    other   three 
memheTs  then   voted   to   accept   the   note ; 
that  the  Thomases  did  not  vote  on  the  ques- 
tion, or  take  any  part  in  deciding  whether 
the  bank  should  accept  the  note;  that  Mr. 
Ives  prepared    the    guaranty,    which    was 
si^ed  by  the  Thomases,  and  that  the  note 
vas  thereupon  purchased  by  the  bank  for 
the  sum  of  $48,861.11,  and  that  sum  placed 
to  the  credit  of  E.  R.  Thomas  on  the  books 
of  the  bank.    Mr.  E.  R.  Thomas,  who  testi- 
fied for  the  defendants,  also  repeatedly  de- 
clared that  he    took    no    part   in    deciding 
whether  the  bank  should  purchase  the  note. 
The  minute  of  the  proceedings  of  the  dis- 
count committee  is  as  follows:     "Mr.  E.  R. 
Thomas  offered  a  note  for  $50,000  made  by 
a  number  of  wealthy  men  in  Philadelphia, 
which  he  and   his   associates  had   received 
in  the  matter  of  the  sale  of  the  Provident 
Savings  Life  Insurance  Company,  and,  after 
wjme  discussion,  it  was  voted  to  accept  the 
note,  provided    Messrs.    E.    R.    and    O.    F. 
Thomas  guarantee  same." 

Tlie  authority  of  the  discount  committee 
tn  accept  paper  for  the  bank  was  conferred 
bv  the  following  by-law  of  the  bank :  "That 
two  local  directors  be  added  to  the  discount 
Mmmittee,  and  that  all  loans  of  $5,000  and 
over,  not  passed  on  by  the  board  of  direc- 
tor^.  be  referred  to  this  committee,  and 
^eive  the  unanimous  consent  of  all  mem- 
^xTs  present  at  the  meeting  before  being 
entered." 

Tlie  argument  of  the  defendants  is  that 
the  ThomsLses  perpetrated  a  fraud  on  the 
def^-ndants  by  the  sale  of  the  note  to  the 
bank,  that  they  must  be  considered  as  bav- 
in? joined  in  the  unanimity  required  by  the 
by-law  for  the  acceptance  of  the  note,  and 
that,  being  so  considered,  their  knowledge 
of  the  alleged  fraud  is  imputable  to  the 
bank. 

In  submitting  the  question  of  fraud  to  the 
jnry,  the  trial  court  charged,  in  substance, 
^'iat.  if  they  should  find  that  the  Thomases 
fii^jKised  of  the  note  to  the  bank  in  fraud 
"f  the  rights  of  the  defendants,  the  law 
*'''Uld  not  impute  to  the  bank  knowledge  of 
that  fraud  merely  because  onfe  of  the  Thom- 
a'^  was  the  president,  and  both  of  them 
**re  directors  and  members  of  the  discount 
!"mmittee,  of  the  bank. 

It  is  a  general  rule  of  the  law  of  agency 
'•■at  a  principal  is  bound  by  the  knowledge 
"*■  hi,*  agent.  In  the  case  of  Distilled  Spir- 
it* 'Harrington  v.  United  States)  11  Wall. 
''*',  20  L.  ed.  167,  Mr.  Justice  Bradley 
•*:<!  that  the  rule  "is  based  on  the  principle 
*f  law  that  it  is  the  agent's  duty  to  com- 
nnnicate  to  his  principal  the  knowledge 
'ijich  he  has  respecting  the  subjec-t-mattor 
>f  npjrotiation,  and  the  presumption  that  he 
^  L.R.A.(X.S.) 


will  perform  that  duty."  That  the  rule 
has  certain  exceptions  was  conceded  by  Jus- 
tice Bradley.  He  said,  for  example,  that 
when  it  would  be  unlawful  for  an  agent  to 
communicate  his  knowledge  to  his  principal, 
as  when  it  has  been  acquired  confidentially 
as  attorney  for  a  former  client  in  a  prior 
transaction,  the  reason  of  the  rule  ceases, 
and  his  principal  ought  not  to  be  bound  by 
the  agent's  secret  and  confidential  informa- 
tion. That  case  did  not  call  for  any  expres- 
sion  of  opinion  as  to  whether  there  is  not 
also  another  exception  when  the  agent  is 
engaged  in  committing  an  independent 
fraudulent  act  for  his  own  benefit.  On  prin- 
ciple it  seems  it  should  be  so.  If  the  rea- 
son of  the  general  rule  is  that  the  law 
presumes  the  agent  has  discharged  his  duty 
of  communicating  his  knowledge  to  his 
principal,  there  seems  to  be  no  just  ground 
for  denying  the  second  exception  above 
suggested,  for  it  cannot  be  fairly  presumed 
that  an  agent  will  communicate  to  his  prin- 
cipal a  fraud  intended  for  his  own,  and  not 
his  principal's,  benefit.  Another  reason  for 
the  exception  has  been  stated,  however,  and 
that  is  that  where  one,  in  transacting  the 
business  of  his  principal,  is  committing  a 
fraud  for  his  own  benefit,  he  is  not  acting 
within  the  scope  of  his  authority  as  big 
principal's  agent,  and  therefore  that  his 
knowledge  of  the  fraud  is  not  imputable  to 
his  principal.  Speaking  of  the  general  rule 
that  the  principal  is  held  to  know  all  that 
his  agent  knows  in  any  transaction  in 
which  the  agent  acts  for  him,  the  circuit 
court  of  appeals  for  the  sixth  circuit,  in 
Thomson-Houston  Electric  Co.  v.  Capitol 
Electric  Co.  12  C.  C.  A.  645,  22  U.  S.  App. 
6G9,  65  Fed.  343,  said:  "This  rule  is  said  to 
be  'based  oh  the  principle  of  law  that  it  is 
the  agent's  duty  to  communicate  to  his 
principal  the  knowledge  which  he  has  re- 
specting the  subject-matter  of  negotiation, 
and  the  presumption  that  he  will  perform 
that  duty.'  Such  a  presumption  cannot  be 
indulged,  however,  where  the  facts  to  be 
comii.unicated  by  the  agent  to  the  principal 
would  convict  the  agent  of  an  attempt  to 
deceive  and  defraud  the  principal.  The 
truth  is  that  where  an  agent,  though  ostensi- 
bly acting  in  the  business  of  the  principal, 
is  really  committing  a  fraud  for  his  own 
benefit,  he  is  acting  outside  of  the  scope  of 
his  agency,  and  it  would  therefore  be  most 
unjust  to  charge  the  principal  with  knowl- 
edge of  it." 

Such  was  also  the  view  expressed  by  the 
circuit  court  of  appeals  for  the  eighth  cir- 
cuit in  Bank  of  Overton  v.  Thompson,  56 
C.  C.  A.  554,  118  Fed.  798.  And  in  Allen  v. 
Sou  til  Boston  R.  Co.  150  Mass.  200,  5  L.R.A. 
716,  15  Am.  St.  Rep.  185,  22  N.  E.  917,  it 
was  said:     "The  general  rule  is  that  notice 
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to  an  agsnt,  while  acting  for  his  principal, 
of  facts  affecting  the  character  of  the  trans' 
action,  is  constructive  notice  to  the  princi- 
pal. .  •  .  There  is  an  exception  to  this 
rule  when  the  agent  is  engaged  in  commit- 
ting an  independent  fraudulent  act  on  his 
own  account,  and  the  facts  to  be  imputed 
relate  to  this  fraudulent  act.  It  is  some- 
times said  that  it  cannot  be  presumed  that 
an  agent  will  communicate  to  his  principal 
acts  of  fraud  which  he  has  committed  on 
his  own  account  in  transacting  the  business 
of  his  principal,  and  that  the  doctrine  of  im- 
puted knowledge  rests  upon  a  presumption 
that  an  agent  will  communicate  to  his  prin- 
cipal whatever  he  knows  concerning  the 
business  he  is  engaged  in  transacting  as 
agent.  It  may  be  doubted  whether  the  rule 
and  the  exception-  rest  on  any  such  reasons. 
It  has  been  suggested  that  the  true  reason 
for  the  exception  is  that  an  independent 
fraud  committed  by  an  agent  on  his  ovm 
account  is  beyond  the  scope  of  his  employ- 
ment, and  therefore  knowledge  of  it,  as  mat- 
ter of  law,  cannot  be  imputed  to  the  prin- 
cipal, and  the  principal  cannot  be  held  re- 
sponsible for  it.  On  this  view,  such  a  fraud 
bears  some  analogy  to  a  tort  wilfully  com- 
mitted by  a  servant  for  his  own  purposes, 
and  not  as  a  means  of  performing  the  busi- 
ness intrusted  to  him  by  his  master..  What- 
ever the  reason  may  be,  the  exception  is  well 
established." 

In  2  Pomeroy's  Eq.  Jur.  3d  ed.  §  675,  it 
is  said:  ''It  is  now  settled  by  a  series  of 
decisions  possessing  the  highest  authority 
that  when  an  agent  or  attorney  has,  in  the 
course  of  his  employment,  been  guilty  of  an- 
actual  fraud  contrived  and  carried  out  for 
his  own  benefit,  by  which  he  intended  to  de- 
fraud, and  did  defraud,  his  own  principal 
or  client,  as  well  as  perhaps  the  other  party, 
and  the  very  perpetration  of  such  fraud  in- 
volved the  necessity  of  his  concealing  the 
facts  from  his  own  client,  then,  under  such 
circumstances,  the  principal  is  not  charged 
with  Qonstructive  notice  of  facts  known  by 
the  attorney  and  thus  fraudulently  con- 
cealed." 

This  language  of  Professor  Pomeroy  was 
quoted  by  Mr.  Justice  Harlan  in  American 
Surety  Co.  v.  Pauly,  170  U.  S.  133,  42  L.  ed. 
977,  18  Sup.  Ct.  Rep.  552,  which  case  also 
clearly  sustains  the  doctrine  that  the  law 
will  not  impute  notice  from  an  agent  to  his 
principal  where  such  a  notice  would  neces- 
sarily prevent  the  consummation  of  the 
agent's  fraudulent  scheme.  To  the  same 
effect  are  Gunster  v.  Scranton  Illuminating, 
H.  &  P.  Co.  181  Pa.  327,  59  Am.  St.  Rep. 
650,  37  Atl.  550;  Graham  v.  Orange  County 
Nat.  Bank,  69  N.  J.  L.  225,  35  Atl.  1053; 
Manhattan  L.  Ins.  Co.  v.  Forty-Second 
Street  &  G.  Street  Ferry  R.  Co.  139  N.  Y, 
29  L.R.A.(N.S.) 


140,  34  N.  E.  776;  Bank  of  New  York  Nat 
Bkg.  Asso.  v.  American  Dock  &  Trust  Co. 
143  N.  Y.  559,  38  N.  E.  713;  Henry  v.  Allen, 
151  N.  Y.  1,  36  L.R.A.  658,  45  N.  E.  355  j 
Benedict  v.  Arnoux,  164  N.  Y.  716,  49  N.  E. 
326. 

There  are  cases  which  hold  that  know- 
ledge of  the  illegality  of  a  note  by  a  bank 
director  acting  with  the  board  or  committee 
of  the  bank  at  the  time  of  the  purchase  or 
discount  of  the  note  by  the  bank  is  imput- 
able to  the  bank,  while  such  knowledge  by 
a  director  who  is  not  present  and  does  not 
act  with  the  board  or  committee  when  the 
note  is  purchased  or  discounted  is  not  im- 
putable to  the  bank.  National  Bank  v. 
Norton,  1  Hill,  572 ;  Bank  of  United  States 
v.  Davis,  2  Hill,  452;  North  River  Bank  v. 
Aymar,  3  Hill,  262;  Westfield  Bank  v. 
Comen,  37  N.  Y.  320,  93  Am.  Dec.  573; 
Atlantic  State  Bank  y.  Savery,  82  N.  Y. 
292.  We  think,  however,  that,  if  the  dis- 
tinction is  sound  at  all,  it  has  no  applica- 
tion where  the  director  is  transacting  busi- 
ness with  his  bank  for  himself,  and  in  its 
transaction  fraudulently  conceals  facts 
which,  if  made  known  to  the  bank,  would 
defeat  his  purpose.  In  Terrell  v.  Branch 
Bank,  12  Ala.  502,  it  appears  that  Terrell 
executed  a  note  in  blank  and  delivered 
it  to  Scott>  a  director  of  a  bank,  to 
be  filled  up  with  the  proper  sum  for 
the  renewal  of  another  of  Terrell's 
notes  held  by  the  bank.  The  director  filled 
up  the  note  for  a  larger  sum  than  the 
amount  necessary  for  renewal,  and,  acting 
with  the  board  of  directors  when  the  note 
was  discounted,  had  it  discounted  for  his 
own  use.  The  supreme  court  of  Alabama 
said:  "It  cannot  be  admitted  that,  in  re- 
ceiving the  blank  of  the  defendant  to 
be  used  for  his  benefit,  Scott  acted 
as  the  agent  of  the  bank,  and  certain- 
ly he  did  not  thus  act  in  abusing  the  au- 
thority conferred  on  him  by  the  defend- 
ant. But  in  filling  up  the  blank  for 
a  larger  amount  than  his  authority  re- 
quired, and  then  offering  the  note  for  dis- 
count, he  was  in  reality  the  representative 
of  his  own  interest.  Pro  re  nata,  his  pow- 
ers as  a  director  were  suspended;  he  was 
contracting  with  the  bank  through  his  as- 
sociates in  the  directory;  he  was  borrowing, 
not  lending,  its  money.  Though  a  member 
of  the  board,  and  present  too,  it  cannot  be 
supposed  that  he  co-operated  with  them  in 
purchasing  paper  of  which  •  he  was  the 
avowed  proprietor;  and  whether  he  did  or 
not,  it  cannot  be  presumed  that  he  made 
any  disclosure  which  would  prejudice  his 
application  for  a  loan." 

This  case  was  also  referred  to  with  evident 
approval  in  American  Surety  Company  t. 
Pauly. 
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If,  therefore,  the  Thorn ases  be  considered 
as  having  acted  with  the  other  three  mem- 
bers of  the  discount  committee,  because  of 
their  presence  at  its  meeting,  and  the  re- 
quirement of  the  by-law  that  the  paper  ac- 
cepted by  the  committee  should  "receive  the 
unanimous  consent  of  all  members  present 
at  the  meeting  before  being  entered,"  we 
nevertheless  think  that  notice  of  the  alleged 
fraud  of  the  Thomases  cannot  be  imputed 
to  plaintiff. 

There  is  another  aspect  of  the  case  that 
should  not  be  overlooked.  The  unanimous 
testimony  of  the  four  witnesses  who  were 
present  at  the  meeting  of  the  discount  com- 
mittee shows  that  the  Thomases  did  not  sit 
with  the  committee  when  its  remaining 
three  members  considered  their  offer  and 
decided  what  to  do  with  it.  They  absented 
themselves  from  the  conference,  and  took  no 
part  in  the  decision.  They  seem  to  have 
studiously  refrained  from  acting  to  any 
extent  whatever  as  agents  of  the  bank. 
They  were  not  regarded  by  the  other 
three  members  as  so  acting.  The  trans- 
action, from  beginning  to  end,  was  one 
in  which  they  were  acting,  and  were 
understood  by  the  other  members  of 
the  committee  as  acting,  for  themselves  only. 
They  were  negotiating  with  the  bank  at 
arms'  length  in  a  transaction  in  which  they 
were  vendors  and  the  bank  a  vendee.  A 
rule  of  law  which  would  impute  notice  to 
the  bank  in  such  a  case  would  make  it  un- 
safe for  any  bank  at  any  time  to  discount 
paper  for,  or  purchase  it  from,  one  of  its 
directors. 

It  is  further  contended  by  the  defendant 
tli:;t  the  court  erred  in  certain  of  its  rul- 
ings on  the  admission  and  rejection  of  evi- 
dence. When  Mr.  Moore,  one  of  the  de- 
fendants, was  under  cross-examination,  he 
was  asked  if,  after  the  note  had  been  de- 
livered to  the  Thomases  and  he  had  begun 
to  suspect  fraud,  he  made  any  effort  to  re- 
cover possession  of  the  note,  and  the  ques- 
tion was  allowed  to  stand  because  the  court 
thought  its  answer  might  show  whether  Mr. 
Moore's  conduct  was  consistent  with  his 
declaration  that  he  suspected  fraud.  The 
court  refused  to  allow  the  defendants  to 
prove  that  the  Thomases  did  not  have  the 
stock  which  they  agreed  to  deliver  to  Coyle 
in  their  "strong  box"  in  the  bank,  as  they 
had  declared,  but  that  they  had  hypothecat- 
ed it  and  did  not  have  possession  or  control 
of  it.  The  defendants  sought  to  prove  the 
terms  of  a  certain  trust  alleged  to  have 
been  created  by  the  Thomases  for  the  bene- 
fit of  their  creditors,  including  the  plaintiff 
in  this  case,  and  after  a  part  of  the  testi- 
mony on  this  point  had  been  taken,  the 
court  struck  it  out,  and  refused  to  allow  I 
more,  on  the  i;round  that,  even  if  such  trust 
29  L.R.A.(N.8.) 


were  created,  it  did  not  relieve  the  defend- 
ants of  their  liability.  The  vice  president 
of  the  bank  was  allowed  to  testify  that  cer- 
tain checks  drawn  by  E.  R.  Thomas  against 
his  account  in  tlie  bank  of  the  plaintiff, 
amounting  to  the  sum  of  $50,500,  were  paid 
by  the  bank;  he  testifying  from  his  knowl- 
edge of  the  course  of  business  in  the  bank, 
and  from  the  signatures,  indorsements,  and 
stampings  on  the  checks,  and  not  from  ac- 
tual knowledge  or  recollection  of  such  pay- 
ments. Testimony  was  admitted  explaining 
how  the  word  "deliver"  came  to  be  inserted 
in  the  contract  of  October  6,  1907;  the  argu- 
ment against  its  admission  being  to  the  ef- 
fect that  it  was  an  attempt  to  vary  a  writ- 
ten agreement  by  parol  testimony,  while  the 
exception  taken  at  the  trial  was  for  a  totally 
different  reason,  and  the  plaintiff  was  per- 
mitted to  show  that  during  the  negotiations 
preceding  the  signing  of  the  contract  of  Oc- 
tober 5,  1907,  by  the  Thomases  and  Coyle, 
Coyle  admitted  the  interest  of  the  other  de- 
fendants in  the  contract.  We  find  no  error 
in  any  of  these  rulings. 

Error  is  also  assigned  on  the  ground  that 
the  plaintiff  alleges  in  the  statement  of  its 
claim  that  it  received  the  note  in  suit  from 
Coyle,  while  the  proofs  show  that  it  was 
received  from  one  of  the  Thomases.  This 
is  not  an  objectionable  variance.  It  is  com- 
mon practice  for  a  plaintiff  who  holds  a 
note  indorsed  in  blank  to  declare  on  it  as  a 
note  indorsed  and  delivered  to  the  plaintiff 
by  the  indorser,  regardless  of  the  number 
of  hands  through  which  it  may  have  passed 
after  such  indorsement,  or  of  the  person 
from  whom  it  may  have  been  actually  re- 
ceived. Such  pleading  in  no  wise  embarrass- 
es the  defense. 

What  has  been  said  disposes  of  the  most 
important  of  the  thirty-four  assignments  of 
error.  Each  of  the  assignments  has  been 
carefully  considered,  but  we  find  no  reversi- 
ble error  in  any  of  them.  The  judgment  of 
the  Circuit  Court  will  therefore  be  affirmed, 
with  costs. 


NORTH  DAKOTA  SUPREME  COURT. 

EMERADO  FARMERS'  ELEVATOR  COM- 
PANY, Respt., 

V. 

FARMERS'  BANK  OF  EMERADO,  Appt. 
(—  N.  D.  — ,  127  N.  W.  622.) 

Bank    ^-    defalcation    *-    unauthorized 
corporate  checks  to  conceal  ~  liabil- 
ity. 
1.  In   case  the  treasurer  of  an   elevator 

company,  also  acting  as  cashier  of  a  bank 

Headiiotes  by  Ellsworth,  J. 


668 


NORTH  DAKOTA  SUl>REMH!  COURT. 


June, 


in  which  the  elevator  company  has  money 
on  deposit,  and  authorized  to  draw  checks  in 
the  name  of  the  elevator  company  upon  its 
bank  account  for  the  purpose  of  paying 
debts  and  obligations  of  the  elevator  com- 
pany, misappropriates  funds  of  the  bank, 
and,  for  the  purpose  t>f  covering  up  a  short- 
age in  the  bank's  funds  until  such  time  as 
he  expects  to  be  able  to  replace  the  same, 
draws  checks  of  the  elevator  company  pay- 
able to  the  bank,  and  charges  these  checks 
against  the  elevator  company  on  the  books 
of  the  bank,  without  intention  to  transfer 
funds  from  one  corporation  to  the  other,  but 
only  for  the  purpose  of  temporarily  conceal- 
ing his  defalcation,  such  checks  create  no 
liability  in  favor  of  the  bank  against  the 
elevator  company. 

Same  —  personal  indebtedness  to  bank 
—  fraud  —  notice. 

2.  In  case  the  cashier  of  the  bank  having 
misappropriated  funds  of  the  bank  or  be- 
come in  some  manner  indebted  thereto,  as 
treasurer  of  the  elevator  company,  draws 
checks  upon  it  payable  to  the  bank,  and 
uses  the  same  to  pay  his  personal  indebted- 
ness to  the  bank,  such  checks,  by  their  form, 
of  themselves  operate  as  notice  to  the  bank 
of  a  misappropriation  of  the  funds  of  the 
elevator  company,  and  the  bank,  after  ac- 
cepting them  with  such  notice,  cannot  pred- 
icate upon  them  a  claim  of  liability 
against  the  elevator  company. 

Same  —  defalcation  by  cashier  —  cor- 
porate clieck  to  conceal  —  transfer  of 
proceeds  —  liability  of  bank. 

3.  In  case  the  cashier  of  a  bank  who 
lias  misappropriated  its  funds  or  otherwise 
become  indebted  to  it,  in  order  to  conceal 
his  defalcation  or  pay  his  indebtedness, 
transfers  funds  of  an  elevator  company  of 
which  he  is  treasurer,  to  the  bank,  and  in 
order  to  account  for  such  transfer  draws 
checks  upon  the  elevator  company  payable 
to  the  bank  and  charges  the  amount  of  the 
same  against  the  elevator  company  upon  the 
books  of  the  bank,  the  bank  having  accepted 
such  payment  through  its  cashier  cannot 
retain  the  benefits  of  his  act  without  ac- 
cepting the  consequences  of  his  knowledge. 
After  receiving  funds  under  such  a  state  of 
fact,  the  bank  can  retain  them  only  through 
ratification  of  the  fraudulent  act  of.  its 
agent,  the  cashier;  and  in  doing  this  it  be- 
comes particepa  criminia  with  the  cashier, 
and  liable  at  the  suit  of.  the  elevator  com- 
pany to  the  amount  of  the  fund  so  fraudu- 
lently transferred. 

Snnte  —  trust  funds  —  payment  to  mis- 
appropriator— liability. 

4.  A  banking  institution  is  not  author- 
ized to  pay  out  funds  intrusted  to  it  on  de- 
Note.— As  to  imputing  to  bank  knowl- 
edge of  officers  personally  interested,  see 
note  to  Lilly  v.  Hamilton  Bank,  ante,  558; 
and  see  also  note  to  Brookhouse  v.  Union 
Pub.  Co.  2  L.R.A.(N.S.)  993,  as  to  the 
effect  of  the  fact  that  the  officer  of  the  bank 
is  the  sole  representative  of  the  bank  in 
the  transaction. 
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posit  to  a  person  known  by  it  to  stand  in  a 
trust  relation  to  the  depositor,  when  it  has 
notice  that  such  person  intends  to  misap- 
propriate and  divert  the  fund  received  to 
his  own  uses  when  paid  over;  and,  in  case 
such  payment  is  made,  the  amount  so  paid 
may  be  recovered  at  the  suit  of  the  de- 
positor. 

Same  —  misappropriation  by  cashier.— 
fraud  —  notice. 

5.  In  case  the  cashier  of  a  banking  in- 
stitution who  has  the  entire  management, 
control,  and  conduct  of  its  affairs,  and 
stands  as  sole  representative  of  the  bank 
in  all  transactions  relating  to  the  receipt 
and  disbursement  of  the  funds  of  deposit- 
ors, who,  while  so  acting,  draws  checks  of 
an  elevator  company  of  which  he  is  treasur- 
er, payable  to  the  bank,  presents  such  checks 
as  treasurer  to  himself  as  cashier,  takes 
the  sum  of  money  paid  over  thereon,  and 
misappropriates  it,  the  bank  for  which  he  is 
acting  will  be  held  to  knowledge  of  his 
fraudulent  purpose  at  the  time  of  present- 
ing the  checks,  and  cannot  base  thereon  a 
claim  of  liability  in  its  favor  against  the 
elevator    company. 

(June  28,  lOiO.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Grand  Forks 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  alleged  balance  of  a 
bank  deposit.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bangs,  Cooley,  &  Hamilton, 
for  appellant: 

Where  the  agent,  through  whom  iwtice 
is  to  be  imputed  to  the  principal,  was  him- 
self the  author  of  the  fraud,  knowledge 
thereof  is  not  imputed  to  the  principal. 

United  Security  L.  Ins.  &  T.  Co.  v.  Cen- 
tral Nat.  Bank,  185  Pa.  586,  40  Atl.  97; 
2  Pom.  Eq.  Jur.  §  675;  ^Etna  Indemnity 
Co.  V.  Schroeder,  12  N.  D.  110,  95  X.  W. 
436;  Benedict  v.  Arnoux,  154  N.  Y.  715,  49 
N.  E.  330;  Indian  Head  Nat.  Bank  v.  Clark, 
166  Mass.  27,  43  N.  E.  912;  Thomson- 
Houston  Electric  Co.  v.  Capitol  Electric  Co. 
12  C.  C.  A.  643,  22  U.  S.  App.  669,  65 
Fed.  341;  Produce  Exch.  Trust  Co.  v.  Bie- 
berbach,  176  Mass.  577,  58  X.  E.  162; 
Knobeloch  v.  Germania  Sav.  Bank,  50  S.  C. 
259,  27  S.  E.  962;  First  Xat.  Bank  v. 
Foote,  12  Utah,  157,  42  Pac.  205;  Bank  of 
Overton  v.  Thompson,  66  C.  C.  A.  654,  118 
Fed.  798. 

The  fraud  had  its  inception  and  its  con- 
summation in  acts  done  by  Hempstead  in 
his  capacity  as  treasurer  of  the  plaintiff 
company,  and  it  should  bear  the  loss. 

CiUnster  v.  Scranton  Illuminating,  Heat, 
&  P.  Co.  181  Pa.  327,  59  Am.  St.  Rep.  650, 
37  Atl.  550. 

Mr.  Scott  Rex,  for  respondent: 
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Actual  knowledge  on  defendant's  part 
that  the  money  was,  or  was  to  be,  misap- 
propriated, would  warrant  recovery. 

Baeschlin  v.  Chamberlain  Bkg.  House,  67 
Neb.  196,  93  N.  W.  412;  Zane  Banks  & 
Bkg.  §§  136,  143;  First  Nat.  Bank  v.  New 
Milford,  36  Conn.  93;  Manhattan  Bank  v. 
Walker,  130  U.  S.  267,  32  L.  ed.  959,  9 
Sup.  Ct.  Rep.  619;  Lamson  v.  Beard,  45 
L.R.A.  822,  36  C.  C.  A.  66,  94  Fed.  30. 

Notice  to,  or  the  knowledge  of,  the  cash- 
ier, was  notice  and  knowledge  of  the  bank. 

Sykes  v.  First  Nat.  Bank,  2  S.  D.  242,  49 
N.  W.  1062;  Wyckoff  v.  Johnson,  2  S.  D. 
91,  48  N.  W.  837;  Stebbins  v.  Lardner,  2 
S.  D.  127,  48  N.  W.  847 ;  Union  Nat.  Bank 
V.  Moline,  M.  &  S.  Co.  7  N.  D.  211,  73  N. 
•W  627;  Farmers'  &  T.  Bank  v.  Kimball 
Mill.  Co.  1  S.  D.  388,  36  Am.  St.  Rep.  739, 
47  N.  W.  402;  Black  Hills  Nat.  Bank  v. 
Kellogg,  4  S.  D.  312,  56  N.  W.  1071. 

Where  the  corporation  agent  is  the  per- 
son who  acts  for  the  corporation  in  the  mat- 
ter in  hand,  it  is  charged  with  all  the 
knowledge  its  agent  has  in  such  matter. 

•First  Nat.  Bank  y.  New  Milford,  supra; 
Morris  v.  Georgia  l4>ftn  Sav.  k  bkg.  Co.  109 
Ga.  12,  46  L.R.A.  506,  34  S.  E.  378;  Wig- 
gins V.  Stevens,  33  App.  Div.  83,  53  N.  Y. 
Supp.  90;  Daniels  v.  Empire  State  Sav. 
Bank,  92  Hun,  450,  38  N.  Y.  Supp.  580; 
National  Bank  v.  Munger,  36  C.  C.  A.  659, 
95  Fed.  87. 

Where  a  bank  officer  acting  in  a  dual 
capacity  is  the  head  or  sole  managing  of- 
ficer of  the  bank,  or  participates  in  a  trans- 
action on  behalf  of  the  bank,  the  bank  can- 
not escape  liability  for  fraud  in  the  trans- 
action. 

Holden  v.  New  York  &  E.  Bank,  72  N.  Y. 
286;  Atlantic  Cotton  Mills  v.  Indian  Orch- 
ard Mills,  147  Mass.  268,  9  Am.  St.  Rep. 
,  698,  17  N.  E.  496;  First  Nat.  Bank  v.  Bab- 
bidge,  160  Mass.  663,  36  N.  E.  462;  First 
Nat.  Bank  v.  Dunbar,  118  111.  625,  9  N.  E. 
186;  First  Nat.  Bank  v.  Blake,  60  Fed.  78; 
Niblack  v.  Cosier,  74  Fed.  1000,  affirmed  in 
26  C.  C.  A.  16,  47  U.  S.  App.  637,  80  Fed. 
596;  Zane,  Banks  &  Bkg.  §§  106,  163; 
BoUes,  Bkg.  §  14,  pp.  416-422;  Hobbs  v. 
Boatright,  195  Mo.  693,  5  L.R.A.(N.S.)  906, 
113  Am.  St.  Rep.  709,  93  S.  W.  940;  Cook 
V.  American  Tubing  k  Webbing  Co.  28  R.  I. 
41,  9  L.R.A.(N.S.)  193,  65  Atl.  653;  Arm- 
strong v.  Chemical  Nat.  Bank,  27  C.  C.  A. 
601,  54  U.  S.  App.  462,  83  Fed.  566;  Smith 
V.  Anderson,  57  Hun,  72,  10  N.  Y.  Supp. 
278;  Stebbins  v.  Lardner  and  Black  Hills 
Nat.  Bank  v.  Kellogg,  supra;  First  Nat. 
Bank  v.  Sing  Sing  Gas  Mfg.  Co.  120  App. 
Div.  542,  104  N.  Y.  Supp.  1040;  Fouclie  v. 
Merchants'  Nat.  Bank,  110  Ga.  827,  30  S. 
E.  256;  Le  Due  v.  Moore,  111  N.  C.  510,  15 
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S.  E.  888;  Citizens'  Sav.  Bank  v.  Walden, 
21  Ky.  L.  Rep.  739,  52  S.  W.  953;  Brook- 
house  V.  Union  Pub.  Co.  2  L.R.A.(N.S.)  993 
and  note,  73  N.  H.  368,  111  Am.  St.  Rep. 
623,  62  Atl.  219,  6  A.  &  E.  Ann.  Cas.  675; 
Steam  Stone  Cutter  Co.  v.  Myers,  64  Mo. 
App.  527 ;  Anderson  y.  Kinley,  90  low^a,  554, 
58  N.  W.  909;  Wade,  Notice,  §§  683a,  683b; 
Pom.  Eq.  Jur.  §  666. 

When  a  principal  bases  rights  or  claims 
upon  the  acts  of  his  agent,  he  thereby  rati- 
fies such  acts. 

Atlantic  Cotton  Mills  v.  Indian  Orchard 
Mills,  supra. 

Ellsworth,  J.,  delivered  the  opinion  of 
the  court: 

The  complaint  in  the  action  in  which  this 
appeal  is  taken  alleges  that  respondent, 
which  is  a  corporation  engaged  in  the  grain 
elevator  business  at  the  village  of  Emera- 
do.  North  Dakota,  had  carried  for  two 
years  and  more  prior  to  the  beginning  of 
the  action  an  open  account  on  deposit  with 
appellant,  which  was  during  that  period 
engaged  in  a  general  banking  business  at 
the  same  place;  that  during  said  period  ap- 
pellant had  paid  out  for  respondent  on 
checks  drawn  on  its  said  account  portions 
of  its  moneys,  and  that  at  the  beginning 
of  the  action  there  still  remained  to  re- 
spondent's credit  the  sum  of  $3,044.02,  which 
balance  was  payable  on  demand;  that  de- 
mand had  been  duly  made  and  payment  re- 
fused. The  answer  of  appellant  admits  tlie 
allegation  of  an  open  account  on  deposit 
by  respondent,  but  denies  that  there  re- 
mains a  balance  of  such  deposit  to  respon- 
dent's credit  in  any  sum  whatever;  and 
further  alleges,  as  a  counterclaim,  that  dur- 
ing the  continuance  of  the  account  between 
appellant  and  respondent  as  aforesaid,  ap- 
pellant honored  checks  of  respondent  duly 
issued  by  it  to  an  aggregate  amount  of 
$3,257.97  in  excess  of  all  sums  received  from 
respondent,  by  deposit  or  otherwise;  and 
prays  judgment  for  the  recovery  of  the 
amount  of  such  overdraft  in  the  sum  al- 
leged. 

By  undisputed  facts  shown  upon  the  trial, 
it  appears  that  on  June  19,  1907,  there 
stood  to  respondent's  credit  on  the  books 
of  appellant  bank  a  balance  of  $6,660.98; 
that  between  that  date  and  October  3, 
1908,  there  were  further  sums  deposited  by 
respondent,  which*,  including  such  balance, 
aggregated  the  sum  of  $146,682.49;  and 
that  during  said  period  there  was  paid  out 
for  respondent  upon  checks  duly  drawn  and 
presented  to  appellant  sums  aggregating 
$143,638.47,  leaving  a  balance  of  $3,044.02, 
the  sum  for  which  suit  is  brought. 

It  further  appeared  that  at  all  times  from 


670 


NORTH  DAKOTA  SUPREME  COURT. 


Jure, 


the  fall  of  the  year  1005  until  his  death,  by 
suicide,  on  or  about  the  Ist  day  of  Octo- 
ber, 1908,  one  John  Hempstead  was  secre- 
tary and  treasurer  of  respondent  corpora- 
tion, and  as  such  had  authority,  and  it  was 
a  part  of  his  official  duties,  to  receive  its 
moneys  and  deposit  them  with  appellant  to 
respondent's  credit.  It  also  was  his  duty, 
as  treasurer  of  respondent,  upon  presenta- 
tion to  him  of  proper  vouchers  therefor,  to 
pay  its  debts  and  obligations,  and  he  was 
duly  authorized  to  draw  checks  upon  re- 
spondent's bank  account  with  appellant  for 
that  purpose. 

It  also  appeared  that  from  December, 
1902,  until  the  time  of  his  death,  Hemp- 
stead was  one  of  the  directors  and  cashier 
of  appellant  bank.  On  August  15,  1907, 
Hempstead,  as  treasurer  of  respondent  ele- 
vator company,  drew  two  certain  checks,  one 
in  the  sum  of  $2,000  and  the  other  in 
the  sum  of  $1,768,  on  which  checks  ap- 
pellant under  the  designation  of  "Farmers' 
Bank"  was  named  as  payee,  and  on 
August  17,  1907,  charged  the  amount 
of  said  checks  against  respondent's  ac- 
count on  the  books  of  the  bank.  On  May 
8,  1908,  Hempstead,  as  treasurer,  drew  an- 
other check  for  the  smn  of  $2,333.99,  in 
which  also  appellant  was  the  payee  named, 
and  on  May  9th  charged  that  sum  against 
respondent  upon  the  books  of  the  bank.  All 
three  of  these  checks  bear  the  bank's  stamp, 
"Paid,"  upon  their  face  as  of  the  date  of 
their  issuance.  On  the  quality  of  these 
three  checks  depends  the  entire  issue  be- 
tween appellant  and  respondent  in  this 
case.  If  they  were  properly  chargeable 
against  respondent's  account,  then  the  claim 
of  the  elevator  company  against  appellant 
is  fully  paid,  and  appellant  is  entitled  to 
recover,  as  an  overdraft,  the  amount  prayed 
for  in  its  counterclaim.  On  the  other  hand, 
if  the  checks  are  worthless,  and  their  ag- 
gregate amount  is  not  a  legitimate  charge 
against  respondent,  appellant  concededly  is 
indebted  to  it  in  the  amount  claimed  in  its 
complaint. 

It  was  shown  to  have  been  the  usual  prac- 
tice of  Hempstead  during  the  period  that  he 
was  acting  as  treasurer  for  respondent  to 
receive,  over  the  counter  of  the  bank,  grain 
tickets  issued  by  the  operating  agent  of  the 
elevator  company  at  Emerado,  and  to  pay 
them  in  cash  with  the  moneys  of  the  bank. 
During  those  seasons  of  the  year  wlien  grain 
was  being  marketed  in  considerable  quan- 
tity, a  number  of  such  tickets  would  be  pre- 
sented in  the  course  of  a  day;  and  at  the 
close  of  the  day's  business,  in  order  to  ad- 
just accounts  between  the  elevator  company 
and  the  bank,  Hempstead  would  draw  a 
check  for  the  aggregate  amount  of  the  tick- 
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ets  issued  during  the  day,  payable  to  the 
bank,  and  sign  the  same  as  treasurer  of  the 
elevator  company.  A  large  number  of  checks 
drawn  in  this  manner  were  shown  upon  the 
trial.  It  appears,  however,  that  the  three 
checks  in  question,  although  drawn  in  the 
same  form  as  the  others,  were  not  placed 
by  Hempstead  with  the  checks  of  the  ele- 
vator company,  but  were  kept  in  a  separate 
drawer,  and  were  not  noted  by  him  in  any 
manner  upon  respondent's  books  of  account. 
The  existence  of  these  checks  was  therefore 
unknown  to  the  elevator  company  until  after 
Hempstead's  death,  and  a  consequent  exam- 
ination of  the  bank's  books  and  papers. 

It  further  appeared  at  the  trial  that  at 
the  time  the  three  checks  in  question  were 
drawn,  marked  paid,  and  charged  against 
the  elevator  company  upon  the  books  of  the 
bank,  there  was  no  indebtedness  due  from 
the  elevator  company  to  the  bank  in  that 
sum  or  in  any  sum  whatever.  It  also  ap- 
peared that  after  the  time  of  Hempstead's 
death,  upon  an  examination  of  his  account 
with  the  bank,  there  was  a  cash  shortage 
of  $800  or  more;  that  false  certificates  of 
deposit  aggregating  several  hundred  dol- 
lars had  been  issued  by  Hempstead  to  cer- 
tain depositors.  Shortages  and  irregular- 
ities also  appeared  in  the  accounts  with 
other  banks  during  the  period  in  which 
Hempstead  was  cashier,  and  in  his  account 
with  a  school  district  of  which  he  was  treas- 
urer. During  his  lifetime  those  shortages 
were  covered  by  false  entries,  or  by  some 
means  not  clearly  shown,  which  prevented 
their  disclosure  upon  the  books  of  the 
bank.  It  seems  apparent  from  the  facts 
shown  that,  for  a  period  of  at  least  two 
years  before  his  death,  Hempstead  had  dealt 
fraudulently  with  several  of  the  diflferent 
funds  intrusted  to  him,  and  manipulated  his 
accounts  in  such  manner  as  to  present  a 
fair  showing,  while  he  misappropriated  and 
used  for  his  own  benefit  very  considerable 
sums. 

Upon  the  trial  appellant  introduced  the 
testihiony  of  Hempstead's  successor  as  cash-- 
ier,  to  the  efl'ect  that,  so  far  as  shown  by 
the  books  and  papers  of  the  bank,  it  had 
received  no  benefit  from  the  three  checks  is- 
sued by  Hempstead  and  charged  against  re- 
spondent's account  upon  its  books;  that  the 
books  of  tlie  bank,  at  the  dates  on  which 
these  entries  were  made,  balanced  exactly, 
a  status  that  would  not  have  existed  if  the 
cash  account  of  the  bank  was  intact  at  those 
dates  and  had  been  increased  by  the  receipt 
of  the  amount  of  money  shown  by  the 
checks,  or  of  any  sum  whatever.  It  also  ap- 
peared that  at  all  times  prior  to  October  1, 
IOCS,  the  books  of  the  bank,  at  such  times 
as  a  balance  was  taken,  gave  no  indication 


1910. 


EMERADO  FARMERS'  ELEV.   CO.  v.  FARMERS'  BANK. 


571 


of  any  irregularity  or  sliortage  in  tlic  bank's 
funds.  An  expert  accountant  who  esuLinined 
the  books  of  the  elevator  company  in  Octo- 
ber, 1908,  testified  that  the  elevator  com- 
pany had  received  no  consideration  or  value 
whatever  for  the  three  checks  in  question. 
There  was  also  some  testimony  that,  accord- 
ing to  a  business  custom  prevalent  in  busi- 
ness circles  in  Emerado.  checks  drawn  in 
the  name  of  the  bank  were  paid  to  those 
presenting  them,  in  cash,  and  charged  upon 
the  books  in  the  same  manner  as  checks 
drawn  by  depositors  to  the  order  of  cash. 
The  trial  court  found  the  facts  generally 
as  hereinbefore  narrated,  and  deduced  there- 
from a  conclusion  of  law  that  appellant  was 
indebted  to  respondent  in  the  smn  of  $3,- 
044.02,  for  which  sum  judgment  was  en- 
tered accordingly.  Appellant's  principal  as- 
signments of  error  are  directed  against  the 
findings  of  the  trial  court  holding  that  a 
balance  upon  deposit  was  still  due  respond- 
ent. Therefore,  aside  from  certain  objec- 
tions made  upon  the  trial  to  the  introduc- 
tion of  evidence,  which  will  be  referred  to 
hereafter,  the  point  upon  which  the  entire 
controversy  hinges  is  whether  or  not  the 
three  checks,  aggregating  $6,101.99, .  were 
properly  chargeable  against  respondent.  If 
it  be  held  that  these  checks  are  a  valid 
charge  against  respondent,  then  it  is  quite 
apparent,  not  only  that  respondent's  entire 
deposit  had  been  paid  out  to  it,  or  on  its 
order,  but  that  it  is  liable  to  appellant  for 
the  sum  paid  in  excess  of  such  deposit,  as 
shown  by  the  counterclaim. 

The  dual  relation  of  Hempstead  to  this 
transaction  in  its  various  incidents  is,  of 
course,  the  only  factor  which  complicates 
and  renders  at  all  uncertain  or  doubtful  the 
determination  of  the  controlling  points  of 
this  appeal.  If  respondent  and  appellant  in 
their  dealings  had  been  represented  by  dif- 
ferent agents,  the  solution  of  the  question 
of  liability,  by  the  application  of  well-rec- 
ognized principles,  would  be  direct  and  sim- 
ple. The  meager  showing  of  the  evidence 
throws  little  light  upon  the  ultimate  actual 
disposition,  by  Hempstead,  of  the  sum  of 
money  represented  by  the  aggregate  amount 
of  the  three  checks,  or  the  fund  from  which 
it  was  drawn;  so  these  facts  are  left  al- 
most entirely  to  speculation  and  surmise. 
It  would  seem  that  neither  appellant  nor  re- 
spondent received  any  benefit  whatever  from 
whatever  transfer  of  funds  is  represented 
by  the  passage  of  these  checks.  The  most 
probable  view  is  that  the  money  was  mis- 
appropriated and  used  by  Hempstead  for  his 
personal  benefit.  It  is  suggested  by  appel- 
lant's counsel  that  the  capacity  in  which 
Hempstead  was  acting  at  the  time  of  the 
misappropriation  is  the  determining  factor  I 
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of  the  question  presented.  It  is  doubtless 
true  that  this  is  a  point  deserving  con- 
sideration. However,  it  rests  almost  whol- 
ly in  inference  from  the  facts  shown.  The 
inferences  that  may  legitimately  be  drawn 
from  these  facts  are  somewhat  various,  but, 
as  we  view  it,  any  state  of  fact  that  may 
reasonably  be  said  to  exist  under  the  proofs 
produced  comes  necessarily  within  the  lim- 
its of  one  or  the  other  of  the  following  hy- 
potheses: (1)  Hempstead,  having  applied 
to  his  own  use  funds  6f  the  bank  in  his 
hands  as  cashier  in  the  aggregate  amount 
shown  by  the  three  checks,  drew  the  checks 
and  charged  them  against  the  elevator  com- 
pany on  the  bank's  books,  for  the  pur^^ose 
of  covering  up  the  shortage  in  the  bank's 
funds  until  such  time  as  he  expected  to  be 
able  to  replace  the  funds  so  used  by  him; 
(2)  Hempstead,  being  indebted  to  the  bank 
in  the  aggregate  sum  shown  by  the  amount 
of  the  checks,  gave  to  it,  in  payment  of  his 
personal  debts,  checks  signed  by  him  as 
treasurer  upon  funds  belonging  to  the  ele- 
vator company;  (3)  Hempstead,  as  cashier 
of  the  bank,  having  misappropriated  at  dif- 
ferent times  its  funds  to  the  aggregate 
amount  of  these  checks,  actually  transferred 
to  the  funds  of  the  bank  those  of  the  ele- 
vator company  in  his  charge  as  treasurer, 
and,  in  order  to  account  for  such  transfer, 
drew  and  charged  the  three  checks,  as  shown 
by  the  evidence;  and  (4)  Hempstead,  at  a 
time  when  the  elevator  company  owed  no  in- 
debtedness to  the  bank,  as  treasurer  of  the 
elevator  company,  drew  checks  payable  to 
the  bank,  presented  these  checks  to  the 
bank  through  himself  as  cashier,  received 
the  money  in  cash,  and  misappropriated  it. 

From  the  fact  that  all  moneys  belonging 
to  the  elevator  company,,  under  the  control 
of  Hempstead,  were  at  all  times  involved 
in  this  transaction  on  deposit  with  appel- 
lant, it  follows  that*  only  under  the  last 
hypothesis  could  he  be  said  to  have  actual- 
ly misapplied  these  funds  while  acting  as 
treasurer  of  the  elevator  company.  His  op- 
portunities for  fraudulent  manipulation  of 
these  funds  as  cashier  of  the  bank  were, 
therefore,  more  numerous  than  when  act- 
ing in  the  other  capacity,  and  the  conse- 
quent temptation  to  misappropriation  much 
stronger.  While  under  the  conditions  of  the 
hypothesis  4  it  is  possible  that,  when  hand- 
ling the  funds  as  treasurer  of  the  elevator 
company,  he  may  have  made  the  actual  mis- 
appropriation, still  it  seems  to  us  that  the 
occurrence  of  such  condition  is  less  prob- 
able than  any  of  the  three  others. 

If,  under  the  conditions  of  hypothesis  1, 
the  checks  were  issued  and  used  by  Hemp- 
stead merely  as  a  temporary  fraudulent  cov- 
er for  the  misappropriation  of  bank  funds, 
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it  Beems  quite  clear  that  the  bank  can  make 
no  claim  to  any  benefit  from  a  contract 
based  upon  the  checks.  In  preparing  the 
checks  with  such  purpose  in  view,  it  cannot 
reasonably  be  claimed  that  Hempstead  had 
any  intention  that  they  should  in  fact  op- 
erate as  a  transfer  of  the  funds  of  the  ele- 
vator company  to  th«  bank.  As  he  acted 
only  as  treasurer  of  the  elevator  company 
in  preparing  and  handling  the  checks,  there 
was  no  meeting  of  minds  between  it  and  the 
bank  in  a  contract  operating  to  transfer 
the  funds.  In  such  state  of  fact,  there  is 
no  support  to  a  claim  of  liability  in  favor 
of  the  bank  against  the  elevator  company 
for  any  of  the  sums  of  money  designated  in 
the  checks.  First  Nat.  Bank  v.  New  Mil- 
ford,  30  Conn.  93. 

Under  hypothesis  2,  it  is  readily  appar- 
ent that  a  transfer  by  means  of  such  checks, 
and  the  application  of  the  funds  of  the  ele- 
vator company  to  the  payment  of  the  pri- 
vate debt  of  Hempstead,  would,  of  itself, 
operate  as  notice  to  the  bank  of  a  misap- 
propriation. The  bank,  taking  the  checks 
under  such  conditions  and  with  such  no- 
tice, on  principles  so  elementary  that  dem- 
onstration is  superfluous,  could  not  predicate 
upon  them  a  claim  of  liability  against  the 
elevator  company. 

The  facts  of  liypothesis  3  are  analogous 
in  every  way  to  those  presented  in  cases 
wliere  one  person  takes  the  property  of  an- 
other and  uses  it  as  a  means  of  liquidat- 
ing his  debt  to  a  third  person.  In  such 
case,  the  third  party  taking  the  benefit  with 
notice  of  the  fraud  out  of  which  it  proceeds 
cannot  retain  it  without  becoming  pariiceps 
criminia  with  the  person  committing  the 
fraud.  Whether  the  transfer  of  funds  from 
the  elevator  company  to  the  bank  was  made 
simply  upon  the  books  of  account  or  by 
manual  transfer  of  bills,  notes,  or  coin,  the 
benefit  conferred  thereby  must  necessarily 
have  been  accepted  for  the  bank  by  Hemp- 
stead its  cashier.  "It  must  be  deemed  to 
have  known  what  he  knew,  and  it  cannot 
retain  the  benefit  of  his  act  without  ac- 
cepting the  consequences  of  his  knowledge. 
The  plaintiff  cannot  obtain  greater  riglits 
from  his  act,  than  if  it  did  the  thing  itself, 
knowing  what  he  knew."  Atlantic  Cotton 
Hills  V.  Indian  Orchard  Mills,  147  Mass.  268, 
9  Am.  St.  Rep.  698,  17  N.  E.  496.  There- 
fore, the  bank,  in  receiving  the  funds  under 
a  state  of  fact  such  as  this,  acquired  no 
title  to  them,  and  can  retain  them  only  by 
ratifying  the  fraudulent  act  of  its  agent. 
In  doing  this  it  would,  of  course,  become 
liable  at  the  suit  of  the  elevator  company, 
to  which  the  fund  fraudulently  transferred 
belonged. 

Hypothesis  4,  the  last  in  order  and  the 
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one  which,  as  we  have  noticed,  is  most  im- 
probable of  occurrence,  is  also  the  most  dif- 
ficult of  determination.  The  controlling 
principle  is  that  a  banking  institution  is 
not  authorized  to  pay  out  funds  intrusted 
to  it  by  deposit  to  a  person  standing  in  a 
trust  relation  to  the  depositor,  when  it 
knows  such  person  intends  to  misappropri- 
ate and  devote  the  fund  to  his  own  uses 
when  paid  over.  It  is  argued  by  respond- 
ent that,  if  Hempstead  as  treasurer  of  the 
elevator  company,  presented  these  checks 
to  Hempstead  as  cashier  of  the  bank,  and 
he,  acting  in  the  latter  capacity,  paid  over 
the  money  to  Hempstead  as  treasurer,  who 
thereupon  misappropriated  it,  the  party  pay- 
ing the  money,  being  the  same  person  who 
received  it,  must  necessarily  have  knowledge 
of  what  he  intended  to  do  with  it  in  his 
other  capacity;  and  therefore  that  the  cash- 
ier of  the  bank  knew  at  the  time  he  paid 
out  the  elevator  company's  money  that  the 
agent  to  whom  he  paid  it  meant  to  turn 
it  to  his  personal  uses.  The  general  prin- 
ciple underlying  this  proposition  of  law 
is  formulated  by  our  Code  as  follows: 
"As  against  a  principal,  both  principal  and 
agent  are  deemed  to  have  notice  of  whatever 
either  has  notice  of,  and  ought,  in  good  faith 
and  the  exercise  of  ordinary  care  and  dili- 
gence, to  communicate  to  the  other."  Rev. 
Codes  190,5,  §  6782.  But,  appellant  con- 
tends that  Hempstead,  being  merely  the 
agent  of  the  bank  and  engaged  in  a  fraudu- 
lent transaction  which  rendered  it  against 
his  interest  to  disclose  his  knowledge,  as 
treasurer  of  the  elevator  company,  to  the 
executive  officers  of  the  bank,  could  not  be 
presumed  to  have  made  known  these  facts. 
Cases  are  cited  in  which  the  principle  is  so 
applied  to  facts  that  are  very  closely  analo- 
gous to  those  of  the  case  at  bar.  Innerar- 
ity  V.  Merchants'  Nat.  Bank,  139  Mass.  332, 
52  Am.  Rep.  710,  1  N.  E.  282;  Gunster  v. 
Scranton  Illuminating,  Heat,  &  P.  Co.  181 
Pa.  327,  59  Am.  St.  Rep.  650,  37  Atl.  550. 
These  cases,  however,  are  distinguished  from 
the  case  at  bar  in  that  the  officers  of  the 
bank,  having  knowledge  of  an  intended 
fraudulent  diversion  of  the  funds  intrusted 
to  it,  did  not  control  its  action.  Such  con- 
trol was  exercised  by  other  persons  repre- 
senting the  corporation,  with  equal  or  great- 
er authority,  to  whom  the  knowledge  of  the 
person  who  intended  to  make  the  misap- 
propriation was  not  conveyed.  In  the  case 
at  bar  the  evidence  shows  quite  satisfac- 
torily that  none  of  the  stockholders  of  the 
bank  except  Hempstead  was  resident  in  the 
territory  adjacent  or  tributary  to  the  vil- 
lage in  which  the  bank  w^as  located.  The 
entire  management,  control,  and  conduct  of 
the  affairs  of  the  bank  was  committed  tP 
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Hempstead.  He  had  an  assistant  whom  he  I 
himself  employed,  but  who  was  unknown 
to  the  officers  of  the  bank,  and  who  had  not 
the  slightest  control  of  the  bank's  affairs. 
There  was  not  the  slightest  oversight  or 
control  over  Hempstead  exercised  by  any  of- 
ficer of  the  corporation.  This,  as  we  view 
it,  places  the  bank  under  plenary  responsi- 
bility for  the  acts  of  Hempstead,  and  binds 
it  entirely  to  notice  of  any  fact  that  he 
had  in  mind  when  he  performed  any  of  the 
acts  committed  to  him  in  disbursing  the 
funds  of  the  bank.  In  any  event,  the  rule 
above  referred  to,  that  the  principal  cannot 
take  the  benefit  of  the  transaction  conduct- 
ed by  its  agent  ostensibly  on  its  behalf, 
without  assuming  full  responsibility,  not 
only  for  his  acts,  but  his  knowledge,  ap- 
plies with  all  its  force.  Niblack  v.  Cos- 
ier (C.  C.)  74  Fed.  1000.  Under  the  facts 
of  hypothesis  4,  therefore,  Hempstead,  as 
principal  and  sole  agent  of  the  bank,  nec- 
essarily had  knowledge  at  the  time  he  paid 
the  three  checks  drawn  in  the  name  of  the 
elevator  company,  that  the  agent  of  the 
elevator  company  to  whom  it  was  paid 
meant  to  use  the  cash  for  his  own  benefit. 
In  other  words,  the  bank  had  full  knowledge 
of  the  fraud  which  the  agent  of  the  elevator 
company  intended  to  perpetrate,  and  in  pay- 
ing out  the  money  it  was  particeps  criminia 
in  the  fraud,  and  could  not  recover  upon 
the  checks  received  by  it  in  such  transac- 
tion. In  any  practicable  view  of  the  cir- 
cumstances attending  the  misappropriation 
of  funds  by  Hempstead  in  any  capacity  in 
which  it  was  possible  that  he  should  have 
acted,  there  was  no  liability  of  the  elevator 
company  to  the  bank  on  any  of  the  three 
checks  in  question,  and  the  conclusions  of 
the  trial   court  are  fully  sustained. 

The  evidence  received  by  the  trial  court 
under  objection  was  all  directed  to  the 
point  that  the  elevator  company  had  no 
knowledge  of  or  notice  of  any  irregularities 
on  the  part  of  Hempstead  in  his  dealings 
with  its  funds,  and,  on  the  other  hand,  had 
every  reason  to  believe  that  he  was  at  all 
times  conducting  the  business  of  the  elevator 
company  in  a  regular  and  methodical  man- 
ner. While  such  evidence  is  not  very  ma- 
terial, we  cannot  say  that  its  reception  was 
in  any  manner  prejudicial  to  appellant.  It 
seems  to  have  been  offered  in  an  attempt  to 
forestall  certain  matters  of  defense  that 
were  not  afterward  presented,  to  the  effect 
that  certain  questionable  acts  of  Hemp- 
stead were  ratified  and  approved  by  tacit 
acquiescence  on  the  part  of  the  elevator 
company.  The  objections  to  these  items  of 
evidence  were,  we  think,  properly  overruled. 

As  our  conclusions  upon  the  legal  prin- 
ciples governing  the  case  agree  in  result 
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with   the   findings  of  the  trial   court,  tlio 
judgment  is  affirmed. 

All  concur,  except  Morgan,  Ch.  J.,  who 
did  not  participate. 
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GEORGE  PHILLIPS. 

(81  Ohio  St.  453,  91  N.  E.  118.) 

Railroad  »  injury  to  stock  »  insuffi- 
cient fences  —  liability. 

The  liability  of  a  railroad  company,  under 
§  3324,  Revised  Statutes,  to  respond  in  dam- 
ages for  injuries  to  stock  in  consequence 
of  its  neglect  to  construct  and  maintain  a 
sufficient  fence  on  each  side  of  its  road,  is 
limited  to  loss  or  injuries  occurring  upon  its 
own  right  of  way. 

(February  23,   1910.) 
Headnote  by  the  Coukt. 

Note.  —  Liahilitii  of  railroad  whose 
failure  to  maintain  fences  pertnits 
escape  of  live  stoch,  which  is  Icilled 
or  injured  outside  its  right  of  way. 

It  was  held  in  Frisch  v.  Chicago  G.  W. 
R.  Co.  95  Minn.  398,  104  N.  W.  228,  that 
a  statute  providing  that  railroad  compa- 
nies should  be  liable  for  negligently  kill- 
ing or  injuring  domestic  animals,  and  that 
a  failure  to  fence  should  be  an  act  of  neg- 
ligence, was  applicable  only  to  animals  killed 
or  injured  on  its  right  of  way,  it  appear- 
ing from  the  facts  in  that  case  that,  al- 
though the  escape  of  the  plaintiff's  horse 
from  pasture  was  due  to  defendant's  fail- 
ure to  comply  with  the  statute,  the  accident 
actually  happened  on  the  track  of  another 
railroad  running  parallel  to  the  defend- 
ant's. 

Construing  the  same  statutory  provision 
in  practically  the  same  kind  of  a  case,  the 
United  States  circuit  court  of  appeals  held 
in  Bear  v.  Chicago  G.  W.  R.  Co.  72  C.  C. 
A.  513,  141  Fed.  25,  that  there  could  be 
no  recovery  against  a  railroad  for  the 
death  of  an  animal,  where  the  same  did 
not  occur  on  its  own  right  of  way,  al- 
though its  presence  at  the  place  of  the  ac- 
cident was  due  to  a  defect  in  the  defend- 
ant's own  fences. 

In  Chicago,  K.  &  N.  R.  Co.  v.  Hotz,  47 
Kan.  627,  28  Pac.  605,  the  railroad  com- 
pany had  failed  to  fence  off  its  right  of 
way,  and  one  of  the  plaintifT's  cows  es- 
caped from  pasture  and  became  mired  in 
a  creek,  and  it  was  held  that  if  the  creek 
was  the  proximate  cause  of  the  loss  of  the 
cow,  the  company  could  not  be  held  liable 
for  its  neglect  to  fence. 

But  in  Missouri  P.  R.  Co.  v.  Eckel,  49 
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ERROR  to  the(  Circuit  Court  for  Wood 
County  to  review  a  judgment  affirming  a 
judgment  of  the  Court  of  Common  Pleas 
which  affirmed  aa  to  defendant  Hocking 
Valley  Railway  Company  a  judgment  of  a 
Justice's  Court  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  the  value  of  a  steer, 
the  killing  of  which  was  alleged  to  have 
been  caused  by  defendants'  negligence.  Re- 
versed. 

Statement  by  Crew,  J.: 

Suit  was  brought  by  defendant  in  errorj 
George  Phillips,  before  a  justice  of  the  peace 
of  Montgomery  township,  Wood  county. 
Ohio,  against  the  Hocking  Valley  Railway 
Company  and  the  Toledo,  Fostoria,  &,  Find- 
lay  Railway  Company  as  defendants,  to  re- 
cover the  value  of  a  steer  which  was  killed 
by  the  latter  company  on  its  private  right  of 
way.  In  the  justice's  court  judgment  was 
rendered  in  favor  of  the  plaintiff,  George 
Phillips,  against  the  defendants  jointly,  for 
the  sum  of  $45  and  the  costs  of  suit  The 
cause  was  then  appealed  to  the  court  of  com- 
mon pleas,  where,  a  jury  being  waived  by 
the  parties,  the  cause  was  submitted  to  the 
court  upon  the  following  agreed  statement 
of   facts: 

"(1)  The  Hocking  Valley  Railway  Com- 
pany owns  and  operates  a  line  of  railway 
from  Toledo  to  Columbus. 

"{2)  The  defendant  the  Toledo,  Fostoria, 
&  Findlay  Railway  Company  owns  and  oper- 
ates a  line  of  railway  on  its  private  right  of 
way  extending  from  Toledo  to  Fostoria,  par- 
allel to  and  adjoining  the  Hocking  Valley 
Railway  Company. 


''(S)  The  Hocking  Valley  Railway,  or  the 
private  right  of  way  of  the  Hocking  Valley 
Railway  Company,  was,  at  the  date  alleged 
in  the  petition,  fenced  on  both  sides ;  but  the 
fences  were  so  much  out  of  repair  as  that 
they  were  insufficient  to  turn  stock. 

"(4)  The  Toledo,  Fostoria,  A  Findlay 
Railway  Company  had  not  at  that  time,  and 
never  has  had,  any  fence  between  its  right 
of  way  and  the  right  of  way  of  the  Hocking 
Valley  Railway  Company,  where  the  same 
parallels  the  right  of  way  of  the  Hocking 
Valley  Railway  Company,  but  has  construct- 
ed a  fence  on  the  west  side  of  its  right  of 
way. 

''(6)  On  or  about  the  date  alleged  in  the 
petition,  the  plaintiff  was  the  owner  of  a 
steer  of  the  value  of  forty-five  ($45)  dol- 
lars. 

"(6)  The  steer  was  at  and  immediately  b& 
fore  he  went  across  the  right  of  way  of 
the  Hocking  Valley  Railway  Company's 
upon  the  right  of  way  of  the  other  defend- 
ant, where  he  was  killed,  on  the  land  of 
John  Phillips,  adjoining  the  right  of  way  of 
the  Hocking  Valley  Railway  Company,  and 
the  east. 

"(7)  Owing  to  the  defective  condition  of 
the  Hocking  Valley  Railway  Company's 
fence,  the  steer  passed  through  the  in- 
closure  in  which  he  was,  onto  the  track  of 
the  Hocking  Valley  Railway  Company. 

"(8)  He  went  away  from  the  right  of  way 
of  that  company,  upon  the  right  of  way  of 
the  Toledo,  Fostoria,  &.  Findlay  Railway 
Company,  where  he  was  struck  by  one  of  its 
cars  and  killed.  The  steer  was  struck  short- 
ly after  midnight;  that  the  night  was  dark; 


Kan.  704,  31  Pac.  693,  the  company  was  held 
liable  for  the  deatli  of  a  horse  which,  while 
on  its  right  of  way  through  the  company's 
failure  to  fence  the  same,  became  fright- 
ened, and  was  killed  by  running  into  a 
fence  not  on  the  right  of  way. 

And  in  Gould  v.  Bangor  &  P.  R.  Co.  82 
Me.  122,  19  Atl.  84,  tlie  defendant  com- 
pany was  held  liable  for  injuries  to  a  colt 
received  while  in  a  pasture  adjoining  the 
right  of  way,  by  coming  into  contact  with 
a  barbed  wire  fence  erected  by  the  company 
and  allowed  to  fall  into  such  disrepair  as 
to  cause  the  injuries.  The  court  said  that 
the  statute  requiring  railroads  to  fence 
their  right  of  way  must  have  a  reasonable 
construction,  and  while  the  object  of  the 
fence  was  to  protect  and  restrain  domestic 
animals,  it  should  not  be  made  unneces- 
sarily dangerous,  or  permitted  to  become 
so  by  neglect. 

And  so,  in  Rehler  v.  Western  New  York 
&  P.  R.  Co.  28  N.  Y.  S.  R.  311,  8  N.  Y. 
Supp.  286,  the  company  was  held  liable  for 
injuries  to  cattle  in  a  pasture  adjoining 
the  tracks,  due  to  their  cominfj  in  contact 
with  an  improper  fence.  In  the  conrac  of 
the  opinion  in  this  case,  the  court  said: 
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"A  railroad  company  cannot,  by  neglect  to 
erect  a  suitable  and  sufficient  fence,  de- 
prive the  owner  of  adjoining  land  of  rea- 
sonable use  of  his  land  for  pasturage  or 
other  purposes.  It  cannot  do  so  by  neglect- 
ing to  erect  any  fence  at  all,  nor  by  suf- 
fering its  fence  to  fall  into  disrepair;  nor, 
by  the  same  reasoning,  by  erecting  a  fence 
which  is  a  menace  of  danger  to  cattle 
pastured  on  adjoining  land.  If  the  rail- 
road company  neglects  or  violates  its  duty 
in  either  of  these  respects,  the  adjoining 
proprietor  may,  nevertheless,  make  a  rea- 
sonable use  of  his  own  land,  and  at  the 
risk  of  the  railroad  company,  and  not  at 
his  own." 

A  verdict  against  a  railroad  company  for 
the  loss  of  some  hogs  was  affirmed  in  Boggs 
V.  Missouri,  K.  &  T.  R.  Co.  156  Mo.  389, 
67  S.  W.  550,  it  appearing  by  the  defend- 
ant's admission  that  the  hogs  escaped  from 
inclosed  fields  along  the  defendant's  right 
of  way,  because  of  the  absence  of  sufficient 
fences,  and  were  thereby  lost;  and  this  con- 
cession it  was  held  established  that  the 
loss  was  the  proximate  consequence  of  the 
default,  for  which  the  railroad  was  liable. 

W.  A.  S. 
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that  when  the  motorman  saw  the  steer,  he 
was  stcnding  along  west  of  the  track  of  the 
Toledo,  Fostoria,  &  Findlay  Railway  Com- 
pany, and  was  within  300  feet  of  the  car; 
that  the  motorman  immediately  applied 
both  the  ordinary  and  emergency  brakes, 
but  was  unable  to  stop  the  car;  and  that 
the  car  was  equipped  with  the  usual  ap- 
pliances used  on  all  such  cars." 

The  court  of  common  pleas,  upon  the 
foregoing  agreed  statement  of  facts,  entered 
judgment  in  favor  of  the  plaintiff,  George 
Phillips,  against  the  Hocking  Valley  Rail- 
way Company  for  the  sum  of  $48.00,  and 
for  costs,  but  found  in  favor  of  the  Toledo, 
Fostoria,  ft  Findlay  Railway  Company  and 
dismissed  it  from  the  suit.  The  plaintiff, 
George  Phillips,  and  the  defendant  the  Hock- 
ing Valley  Railway  Company  each  filed  a 
motion  for  new  trial,  which  said  motions 
were  heard  and '  overruled,  and  exceptions 
duly  noted.  Thereupon  the  Hocking  Valley 
Railway  Company  filed  its  petition  in  error 
in  the  circuit  court,  asking  a  reversal  of  the 
judgment  rendered  against  it;  and  George 
Phillips  filed  his  cross  petition  in  error 
therein,  asking  a  reversal  of  the  judgment 
of  the  court  of  common  pleas  dismissing 
from  the  suit  and  discharging  frofn  liability 
the  Toledo,  Fostoria,  &  Findlay  Railway 
Company.  The  judgment  of  the  court  of 
common  pleas  was  in  all  respects  affirmed 
by  the  circuit  court.  The  Hocking  Valley 
Railway  Company  prosecutes  the  present 
proceeding  in  error,  to  obtain  a  reversal  of 
the  judgment  of  the  circuit  court,  affirming 
the  judgment  rendered  against  it  by  the 
court  of  common  pleas.  No  complaint  is 
made  by  the  defendant  in  error,  George  Phil- 
lips, in  this  court,  of  the  action  and  judg- 
ment of  the  circuit  court  in  affirming  the 
judgment  of  said  court  of  common  plons 
dismissing  and  releasing  the  Toledo,  Fos- 
toria, &  Findlay  Railway  Company. 

Messrs.  James  O.  Troup,  O.  O.  Hunt- 
er, and  Richard  Inglis  for  plaintiff  in 
error. 

Messrs.  G.  O.  Slieffler  and  X.  R.  Har- 
rington for  defendant  in  error. 

Crew,  J.,  delivered  the  opinion  of  the 
court: 

At  common  law  a  railroad  company  was 
not  required  to  inclose  or  fence  its  right  of 
way,  and  domestic  animals  straying  or  go- 
ing upon  such  right  of  way  were  considered 
trespassers  thereon,  and  if  killed  or  injured 
the  owner  thereof  was  without  remedy.  The 
obligation  to  fence,  if  any  exists,  is  statu- 
tory, and  must  rest  upon  legislative  enact- 
ment, for  no  such  duty  is  imposed  by  the 
common  law.  In  this  state,  by  §  3324, 
Rev.  Stat.,  the  duty  is  imposed  upon  every 
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railroad  company  to  construct  and  main- 
tain, on  each  side  of  its  right  of  way,  a 
fence  sufficient  to  turn  stock,  and  the  com- 
pany is  made  liable  in  damages  for  loss  or 
injury  to  either  persons  or  property  result- 
ing from  its  failure  to  perform  that  duty. 
The  precise  question  here  presented  by  the 
record  now  before  us  is  whether  in  the  pres- 
ent case,  under  this  statute,  upon  the  agreed 
facts,  the  failure  of  the  Hocking  Valley 
Railway  Company  to  maintain  along  its 
right  of  way  fences  sufficient  to  turn  stock 
renders  it  liable  in  damages  to  the  defend- 
ant in  error,  George  Phillips,  because  of  the 
killing  of  his  steer,  which  it  is  admitted  Was 
not  killed  by  said  Hocking  Valley  Company, 
nor  on  its  right  of  way.  A  solution  of  this 
question  depends  upon  the  construction 
proper  to  be  given  above  §  3324,  Rev.  Stat, 
the  provisions  of  which,  so  far  as  they  are 
here  pertinent,  read  as  follows:  "A  c<An- 
pany  or  person  having  control  or  manage- 
ment of  a  railroad  shall  construct,  or  cause 
to  be  constructed  and  maintained  in  good 
repair  on  each  side  of  such  road,  along  the 
line  of  the  lands  of  the  company  owning 
or  operating  the  same,  a  fence  sufficient  to 
turn  stock,  .  .  .  and  such  company  or 
person  shall  be  liable  for  all  damages  sus- 
tained in  person  or  property  in  any  manner 
by  reason  of  the  want  or  insufficiency  of 
any  such  fence,  ...  or  any  neglect  or 
carelessness  in  the  construction  thereof,  or 
in  keeping  the  same  in  repair."  This  stat- 
ute, which  is  in  the  nature  of  a  police  reg- 
ulation, was  enacted  from  considerations  of 
public  policy,  and  its  obvious  purpose  is  to 
prevent  stock  from  getting  upon  the  right 
of  way  and  track  of  a  railroad  company,  and 
thereby  endangering  not  only  their  own  safe- 
ty, but  the  lives  and  safety  of  the  traveling 
public.  But  it  was  neither  the  design,  nor 
is  it  the  effect,  of  this  statute  to  make  the 
railroad  company  liable  for  all  injuries,  re- 
gardless of  where  or  how  they  may  occur, 
which  would  not  have  occurred  but  for  the 
failure  of  the  company  to  construct  and 
maintain  sufficient  fences.  Under  this  stat- 
ute, we  think,  the  liability  of  a  railroad 
compay  for  injuries  to  stock  going  upon 
its  right  of  way  in  consequence  of  the  com- 
pany's neglect  to  construct  and  maintain 
proper  fences  is  a  liability  for  such  damages 
only  as  result  from  injuries  received  upon 
its  right  of  way  as  the  direct  and  natural 
consequence  of  the  absence  of  sufficient  and 
proper  fences.  In  other  words  the  duty  of 
the  railroad  company  under  this  statute  has 
relation  only  to  dangers  upon  its  own  right 
of  way. 

Section  2692  of  the  General  Statutes  of 
the  state  of  Minnesota  provides  that  "all 
railroad  companies  in  this  state  shall,  with- 
in six  months  from  and  after  the  passage 
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of  this  act,  build,  or  cause  to  be  built,  good 
and  sufficient  cattle  guards  at  all  wagon 
crossings,  and  good  and  substantial  fences 
on  each  side  of  such  road/'  Section  2093 
of  said  statutes  provides  that  "all  railroad 
companies  shall  be  liable  for  domestic  an- 
imals killed  or  injured  by  the  negligence  of 
such  companies,  and  a  failure  to  build  and 
maintain  cattle  guards  and  fences  as  above 
provided  shall  be  deemed  an  act  of  negli- 
gence on  the  part  of  such  companies."  The 
supreme  court  of  Minnesota,  in  the  case  of 
Frisch  v.  Chicago  G.  W.  R.  Co.  95  Minn. 
398,  104  N.  W.  228,  construing  these  sec- 
tions, say:  "It  has  been  uniformly  held  by 
this  court  that  the  purpose  of  the  statute 
we  are  here  considering  is  to  prevent  domes- 
tic animals  from  getting  upon  railroad 
tracks,  thereby  endangering  the  safety  of 
the  traveling  public,  persons  in  charge  of 
trains,  and  of  the  animals  themselves,  by 
requiring  the  roads  to  be  inclosed  by  proper 
fences  and  cattle  guards.  Blais  v.  Min- 
neapolis &  St.  L.  R.  Co.  34  Minn.  57,  57 
Am.  Rep.  36,  24  N.  W.  658;  Smith  v.  Min- 
neapolis &  St.  L.  R.  Co.  37  Minn.  103,  33 
N.  W.  316.  The  language  of  §  2693,  and  the 
purpose  of  its  enactment,  clearly  indicate 
that  the  liability  upon  a  railroad  company 
for  loss  of  domestic  animals  by  a  failure  to 
fence  its  road  is  limited  to  animals  killed 
or  injured  on  its  right  of  way.  We  so 
construe  the  section."  This  statute  was  also 
considered  by  the  circuit  court  of  appeals, 
eighth  circuit  in  Bear  v.  Chicago  G.  W.  R. 
Co.  72  C.  C.  A.  513,  141  Fed.  25,  and  it  was 
held  that  the  statute  entailed  a  liability  up- 
on a  railroad  company  only  for  a  damage 
done  upon  its  own  right  of  way.  The  facts 
of  that  case  are  in  many  respects  quite 
similar  to  the  facts  in  the  case  at  bar.  The 
plaintiff,  Bear,  was  the  owner  of  a  valuable 
horse  alleged  to  be  worth  more  than  $2,000. 
The  horse,  being  in  the  public  highway,  went 
upon  the  defendant  company's  right  of  way 
through  an  opening  in  the  defendant's  fence, 
crossed  the  defendant's  right  of  way  and 
track,  and  went  upon  the  right  of  way  and 
track  of  the  Northwestern  Railway  Com- 
pany, where  it  was  killed  by  a  passing  train 
owned  and  operated  by  the  latter  company. 
In  the  opinion  in  that  case,  Hook,  Circuit 
Judge,  says:  "As  to  the  construction  of 
§  2693:  By  its  terms  it  relates  alone  to 
domestic  animals  killed  or  injured  through 
the  failure  of  a  railroad  company  to  inclose 
its  right  of  way;  such  failure  being  termed 
an  act  of  negligence.  Does  it  include  a  case, 
such  as  this,  where  the  animal  was  not 
killed  on  the  right  of  way  of  the  defendant? 
The  enactment  of  the  statute  was  in  view 
of  the  obvious  and  special  dangers  incident 
to  a  railroad  right  of  way,  and  the  moral 
duty  of  the  owner  to  adopt  reasonable  pre- 
29  L.R.A.(N.S.) 


I  cautions  to  guard  against  them.  *  This  mora] 
duty  was  made  a  statutory  duty,  and  tht 
means  prescribed  as  being  best  suited  to 
attain  the  object  were  the  erection  and  mm- 
tenanee  of  fences  and  cattle  guards.  !» 
defendant's  duty  was  in  relation  to  tb; 
dangers  upon  its  own  possessions.  TIte  duty 
to  exclude  stock  from  an  adjoining  or  a  dis- 
tant right  of  way  was  upon  the  compant 
that  owned  it." 

A  like  interpretation  and  effect  must,  vt 
think,  be  given  to  §  3324  of  our  statutes,  h 
therefore  necessarily  follows  that,  upon  ik 
admitted  facts  of  the  present  case,  the  Hock- 
ing Valley  Railway  Company  is  not  liablt  to 
the  defendant  in  error,  George  Phillips  b^ 
cause  of  the  loss  he  sustained,  for  in  con- 
templation of  law  it  has  done  him  no  wrong. 
In  an  action  for  neglect  of  duty,  it  is  iki 
enough  for  the  plaintiff  to  show  that  the  d^ 
fendant  neglected  a  duty  imposed  b?  stat- 
ute, and  that  he  would  not  have  been  injured 
if   the   duty   had   been   performed,  but,  to 
entitle  him  to  recover,  he  must  further  show 
that  such  duty  was  imposed  for  bis  benefit 
or  was  one  which  the  defendant  owed  to 
him  for  his  protection  and  security  from  tbe 
particular  loss  or  injury  of  which  be  c:^- 
plains.    Smith  v.  Tripp,  13  R.  I.  152;  ODon- 
nell   V.    Providence   &    W.   R.   Co.  6  R,  L 
211. 

We  have  examined  all  the  authoritifi 
cited  by  counsel  for  defendant  in  error,  aci 
such  examination  discloses  that,  in  each  q 
the  cases  cited  and  relied  upon,  the  loss  c^ 
injury  for  which  a  recovery  was  had  ocj 
curred  upon  the  right  of  way  of  the  cos 
pany  against  which  judgment  was  penuit 
ted.  Hence,  these  authorities  are  not  «'" 
trolling,  neither  are  they  in  conflct  with  cu 
holding  in  the  present  case. 

Judgment  reversed,  and  judgment  U 
plaintiff  in  error. 

Summers,  Ch.  J.,  and  Spear,  Davb 
Shauck,  and  Price,  JJ.,  concur. 
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turity  to  a  bona  fide  holder  carried  with  it 
a  chattel  mortgage  executed  as  security 
therefor,  and  the  assignee  alone  could  there- 
after discharge  the  mortgage  lien;  payment 
of  the  indebtedness  to  the  original  mort- 
gagee by  a  purchaser  of  the  mortgaged 
property  being  insufiicient,  though  the  latter 
had  no  notice  of  the  assignment. 

Same  —  chattel  mortgage  —  oonstrnc- 
tion. 

2.  A  clause  in  a  mortgage  which  provides 
that,  **it  said  cattle  or  any  part  thereof  be 
consigned  to  or  sold  by  any  person  except 
said  Tamblyn  &.  Tamblyn,  then  said  mort- 
gagees shall  be  paid  the  proceeds  of  said 
sale,  and  its  commission  of  60  cents  per 
head  on  all  the  above-described  cattle  so 
sold/'  did  not  authorize  the  mortgagor  to 
sell  the  cattle  to  others  than  the  mortgagees, 
and  pay  the  proceeds  of  the  sale  to  Tamblyn 


&  Tamblyn,  after  the  note  secured  by  such 
mortgage  had  been  assigned  by  them  to 
someone  else. 

(Williams    and    Dunn,    JJ.,    dissent.) 

(March  9,  1909.) 

APPEAL  by  defendant  Taliaferro  from  a 
judgment  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
the  Indian  Territory  in  plaintiff's  favor  in 
an  action  brought  to  foreclose  a  mortgage 
on  certain  cattle.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Crnce,  Cruce,  St  Bleakmoret 
for  appellant,  Taliaferro: 

The  assignment  of  a  negotiable  promis- 
sory  note,   secured   by   mortgage,   without 


Note,  —  Effect  upon  lien  of  mortgage 
securing  negotiable  instruments  as- 
signed before  maturity  of  payment 
to  payee,  uHthout  knowledge  of  as- 
signment. 

By  the  weight  of  authority,  a  mortgage 
executed  as  security  for  the  payment  of 
negotiable  paper  is  a  mere  incioent  thereto 
and  partakes  of  the  negotiability  of  the 
paper  it  secures.  As  to  payment,  the 
rights  of  the  parties  thereto,  as  well  as 
third  persons,  are  governed  by  the  rules 
relating  to  negotiable  paper,  in  other  words, , 
payment  before  maturity  to  anyone  otherN 
than  the  holder  of  the  negotiable  instru- 
ment is  at  the  risk  of  the  payer,  and  is 
binding  upon  the  holder  of  the  paper  only 
wher«  express  or  implied  authority  to  re- 
ceive such  payment  is  established  by  the 
person  making  the  same.  Hence,  payment 
of  a  negotiable  note  secured  by  mortgage 
by  the  mortgagor  or  his  grantee,  where 
made  to  the  mortgagee,  not  in  possession 
of  the  note  and  mortgage,  is  not  binding 
upon  an  assignee  thereof  before  maturity, 
who  was  in  possession  of  the  papers  at  the 
time  of  payment,  unless  he  had  expressly 
or  impliedly  authorized  such  payment. 
Carpenter  v.  Longan,  16  Wall.  271,  21  L.  ed. 
313;  Kenicott  v.  Wayne  County,  16  Wall. 
452,  21  L.  ed.  319;  Sawyer  v.  Prickett,  19 
Wall.  146,  22  L.  ed.  105;  New  Orleans 
Canal  &  Bkg.  Co.  v.  Montgomery,  95  U. 
S.  16,  24  L.  ed.  346;  Windle  v.  Bonebrake, 
23  Fed.  165;  Swift  v.  Bank  of  Washington, 
52  C.  C.  A.  339,  114  Fed.  643  (chattel 
mortgage) ;  First  Nat.  Bank  v.  Baird,  73 
C.  C.  A.  96,  141  Fed.  862  (chattel  mort- 
gage) ;  Brayley  v.  Ellis,  71  Iowa,  155,  32 
N.  W.  254;  Baumgartner  v.  Peterson,  93 
Iowa,  572,  62  N.  W.  27;  Burhans  v. 
Hutcheson,  25  Kan.  625,  37  Am.  Rep.  274; 
Hoffacker  v.  Manufacturers'  Nat.  Bank 
(Md.)  23  Atl.  579;  BiggerstafT  v.  Marston, 
161  Mass.  101,  36  N.  E.  785;  Murphv  v. 
Barnard,  162  Mrm.  72,  44  Am.  St.  Rep.  340, 
38  N.  E.  29;  Williams  v.  Keyes,  90  Mich. 
290,  30  Am.  St.  Rep.  438,  61  N.  W.  520; 
Markev  v.  Corey,  108  Mich.  184,  36  L.R.A. 
117.  «2  Am.  St.  Rep.  698,  66  X.  W.  493; 
29  L.R.A.(N.S.)  37 


Brooke  v.  Struthers,  110  Mich.  563,  35 
L.R.A.  536,  68  N.  W.  272;  Borgess  Invest. 
Co.  V.  Vette,  142  Mo.  567,  64  Am.  St.  Rep. 
567,  44  S.  W.  764;  Morrison  v.  Roehl,  215 
Mo.  545,  114  S.  W.  981;  Dodge  v.  Birken- 
feld,  20  Mont.  115,  49  Pac.  590;  City 
Nat.  Bank  v.  Qooidloe-McClelland  Com- 
mission Co.  93  Mo.  App.  123  (chattel  mort- 
gage) ;  Webb  v.  Hoselton,  4  Neb.  308,  19 
Am.  Rep.  638;  Eggert  v.  Beyer,  43  Neb.  711, 

62  N.  W.  57 ;  Stark  v.  Olsen,  44  Neb.  646, 

63  N.  W.  37;  Porter  v.  Ourada,  51  Neb. 
510,  71  N.  W.  52;  Herbage  v.  Moodie,  51 
Neb.  837,  71  N.  W.  778;  Snell  v.  Margritz, 

64  Neb.  6,  91  N.  W.  274;  Bautz  v.  Adams, 
131  Wis.  152,  120  Am.  St.  Rep.  1030,  111 
N.  W.  69. 

The  reason  for  this  doctrine  was  said  in 
Baumgartner  v.  Peterson,  supra,  to  be  that 
a  mortgagor  executing  a  mortage  as  securi- 
ty for  a  negotiable  note  payable  to  order  is 
charged  with  knowledge  that  the  note  is 
negotiable,  and  he  makes  payments  to  the 
original  mortgagee  without  the  production 
of  the  note  at  his  peril,  as  same  are  of  no 
effect  as  against  an  indorsee  thereof  who 
had  possession  at  the  time  the  payments 
were  made. 

And  in  Burhans  v,  Hutcheson,  the  court 
reasoned  that  as  a  mortgage  was  a  mere 
security,  creating  a  lien  upon  property, 
but  vesting  no  title,  a  negotiable  instru- 
ment secured  thereby  was  the  principal 
thing,  and  the  mortgage  was  a  mere  inci- 
dent following  the  debt  and  deriving  its 
character  from  the  instrument,  and  hence 
the  negotiable  note  being  the  principal  evi- 
dence of  the  debt,  and  the  mortgage  merely 
ancillary  thereto  and  following  the  note, 
the  holder  of  the  note  being  also  the  owner 
of  the  mortgage,  payment  thereon  to  the 
original  holder  by  the  mortgagor  is  of  no 
effect  as  against  one  at  the  time  owning 
and  in  possession  of  the  note  and  mortgage. 

So,  in  Bautz  v.  Adams,  supra,  the  court 
said  that  a  mortgagor  in  a  mortgage  secur- 
ing a  negotiable  note,  or  his  subse- 
quent grantee,  is  not  warranted  in 
paying  the  mortgage  indebtedness  to  the 
retford  owner  thereof  or  his  agent,  relying 
solely  on   the  record,  where  the  securities 
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formal  assignment  of  the  mortgage,  while 
it  transfers  to  the  assignees  the  equitable 
title  to  the  property,  and  the  consequent 
right  to  enforce  the  lien,  leaves  the  legal 
title  to  the  property  undisturbed;  and  an 
innocent  third  party  is  not  bound  to  know 
that  the  original  mortgagee  has  no  right  to 
cancel  or  discharge  the  mortgage. 

Cobbey,  Chat.  Mortg.  §§  650,  663,  664, 
683;  Jones,  Chat.  Mortg.  3d  ed.  §  603; 
Jones,  Chat.  Mortg.  4th  ed.  §§  818,  820;  2 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1087 ;  Pom. 
Eq.  Jur.  3d  ed.  §§  658,  693,  740,  770;  Bay- 
ley  y.  Greenleaf,  7  Wheat.  46,  5  L.  ed.  393; 
Bank  of  Indiana  v.  Anderson,  14  Iowa, 
644,  83  Am.  Dec.  390;  Perkins  v.  Hays, 
Cooke  (Tenn.)  163,  6  Am.  Dec.  680;  Pat- 
rick v.  Marshall,  2  Bibb,  41,  4  Am.  Dec. 


670;  Livermore  v.  Maxwell,  87  Iowa,  705, 
55  N.  VV.  37;  Day  v.  Brenton,  102  Iowa, 
482,  63  Am.  St.  Rep.  460,  71  N.  W.  638; 
Pickford  v.  Peebles,  7  S.  D.  166,  63  N.  W. 
779;  Ayers  v.  Hays,  60  Ind.  452;  Evans 
Bros.  V.  Roanoke  Sav.  Bank,  95  Va.  294, 
28  S.  E.  324;  Connecticut  Mut  L.  Ins.  Co. 
V.  Talbot,  113  Ind.  373,  3  Am.  St  Rep. 
655,  14  N.  E.  590;  Williams  t.  Jackson, 
107  U.  S.  478,  27  L.  ed.  529,  2  Sup.  Ct. 
Rep.  814;  Abbott  v.  Goodwin,  20  Me.  408. 
Messrs.  I.  P.  Ryland  and  W.  A.  IJed- 
better  for  appellee. 

Kane,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  suit  in  equity  commenced  by 
the   First  National   Bank  of   Cadiz,   Ohio, 


are  not  in  possession  of  such  owner  or  the 
person  assuming  to  act  as  his  agent. 

And  in  Bartel  v.  Brown,  104  Wis.  493, 
80  N.  W.  801,  the  court  remarked:  "The 
importance  of  protecting  the  holders  of 
commercial  paper  is  so  great  that  to  war- 
rant finding  that  a  person  who  assumes  to 
have  authority  to  receive  payment  of  the 
principal  sum  on  any  such  paper  has  such 
authority,  possession  of  the  paper  itself  by 
such  person,  ,or  proof  aliunde  of  express 
authority,  is  indispensable.  .  .  .  If 
money  be  due  on  a  written  security,  it  is 
the  duty  of  the  debtor  to  see  that  the  per- 
son to  whom  he  pays  it  is  in  possession  of 
the  security.'  .  .  .  The  payer  is  negli- 
gent if  he  relies  on  anything  less,  and  must 
abide  the  event  of  being  able  to  establish,  by 
clear  and  satisfactory  evidence,  an  express 
agreement  between  the  holder  of  the  securi- 
ty and  the  supposed  agent,  authorizing  the 
latter  to  represent  the  former  in  the  trans- 
action." 

This  is  not  the  universal  rule,  however, 
as  in  a  few  jurisdictions,  the  doctrine  that 
a  mortgage  executed  as  security  for  the 
payment  of  negotiable  paper  partakes  of 
the  negotiability  of  the  paper,  and  is  gov- 
erned by  the  rules  relative  thereto,  is  denied 
on  the  theory  that  such  a  mortgage  is  a 
mere  chose  in  action,  although  an  incident  to 
the  debt  secured  and  passing  with  it.  Hence 
a  subsequent  holder  thereof,  to  protect  him- 
self as  against  payments  thereafter  made 
in  good  faith  to  the  original  mortgagee, 
must  give  actual  notice  to  the  maker,  of 
the  change  in  the  title;  otherwise,  payments 
to  the  mortgagee  without  notice  will  be 
binding  upon  the  subsequent  holder.  Mc- 
Anliffe  v.  Renter,  166  111.  491,  46  N.  E. 
1087;  Schultz  v.  Sroelowitz,  191  111.  249,  61 
N.  E.  92;  Napieralski  v.  Simon,  198  111. 
384,  64  N.  E.  1042;  Bartholf  v.  Bensley,  234 
111.  336,  84  N.  E.  928;  Sheldon  v.  McNall, 
89  111.  App.  138;  Williams  v.  Pel  ley,  96  111. 
App.  346;  Carey  v.  Kutten,  98  111.  App. 
197;  Reed  v.  Coale,  4  Ind.  283  (negotiabili- 
ty of  note  does  not  clearly  appear)  ;  Jen- 
nings V.  Vickers,  31  La.  Ann.  679; 
Hilliard  v.  Taylor,  114  La.  883,  -38 
So.  594;  Johnson  v.  Carpenter,  7  Minn. 
29  L.R.A.(N.S.) 


176,  Gil.  120;  Olson  v.  Northwestern  Guar- 
anty Loan  Co.  65  Minn.  475,  68  N.  W.  100. 

In  support  of  this  doctrine  in  McAuliffe 
▼.  Renter,  the  court  reasoned  that,  in  a  suit 
to  foreclose  a  mortgage,  the  mortgage  is  a 
mere  chose  in  action  not  negotiable,  and  the 
mortgagor  without  notice  of  its  assignment 
may  interpose  any  defense  arising  out  of 
the  transaction  with  the  mortgagee  which 
he  could  set  up  against  the  mortgagee  in 
case  a  bill  were  filed  by  him;  and  this  be- 
ing true,  it  is  the  duty  of  the  purchaser  of 
a  mortgage  to  inquire  of  the  mortgagor  if 
there  b«  any  reason  why  it  should  not  be 
paid. 

And  in  Buehler  v.  McCormick,  169  111. 
269,  48  N.  E.  287,  the  court  remarked:  "The 
purchaser  knows  from  the  papers  who  the 
mortgagor  is,  and  may,  by  notice  and  in- 
quiry, protect  himself  in  making  the  pur- 
chase much  more  readily  than  the  mortgag- 
or may,  if  for  any  reason  he  is  unable  to 
obtain  at  once  the  cancelation  and  return 
of  his  obligations.  The  assignee  Is  charged 
with  knowledge  of  the  law  that  a  mortgage 
is  assignable  only  in  eauity,  and  subject 
to  the  equities  between  the  original  parties 
to  it,  and  he  cannot  relieve  himself  from 
the  consequences  of  his  own  negligence  by 
simply  showing  that  the  mortgagor  failed 
to  take  up  the  note  and  mortgage  when  he 
paid  the  debt  to  the  then  legal  holder." 

In  Johnson  v.  Carpenter,  it  was  said  that 
"where  a  debt  is  secured  by  a  mortgage 
on  real  estate,  and  also  by  negotiable  prom- 
issory note,  the  mortgage  is  a  chose  in  ac- 
tion, as  between  the  mortgagor  and  any  sub- 
sequent assignee,  and  is  taken  subject  to  the 
state  of  accounts  between  the  mortgagor 
and  mortgagee  at  the  time  of  the  assign- 
ment, and  to  all  payments  made  by  the 
mortgagor  to  the  mortgagee  at  any  time  be- 
fore actual  notice  of  the  assignment.  The 
mortgage  is  an  incident  to  the  debt,  and 
whoever  owns  the  latter  is  entitled  to  the 
benefit  of  the  former  to  enforce  payment, 
but  he  cannot  rely  on  the  privileged  charac- 
ter of  the  note  to  insure  him  the  advan- 
tage of  the  mortgage.  He  must  be  vigilant 
in  bringing  home  to  the  mortgagor  the  fact 
of  the  change  of  ownership  in  the  mortgage. 
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the  appellee,  to  foreclose  a  chattel   mort- 
gage upon  103  head  of  cattle,  of  the  value 
of  $3,000.    It  seems  that  on  the  1 8th  day 
of  June,  1901,  W.  R.  Smith,  H.  P.  Wiggs, 
and  Ed  Sacra  executed   their   promissory 
note  for  $4,430.40,    due   six   months   after 
date,  to  Tamblyn  it  lamblyn,  commission 
mercbajitfl,   and    of    even    date    therewith 
made,  executed,  and  delivered  their  chattel 
mortgage  on  230  head  of  cattle  to  secure 
pajment  of  same.    On  the  Ist  day  of  July, 
1901,  TamMyn   ft    Tamblyn    indorsed    and 
delivered  the   note    to    Annabel    Abell,    a 
broker  of  Kansas  City,  Missoiu-i.     On  the 
8th  day  of  July,  1901,  Annabel  Abell,  with- 
out iodorsement,   sold    and   delivered   said 
Bote  to  the  appellee  herein.     Subsequently, 
and  before  the  maturity  of  the  note,  the 


mortgagors  sold  103  head  of  the  cattle  cov- 
ered by  the  chattel  mortgage  to  the  appel- 
lant, W.  N.  Taliaferro,  who  took  possession 
of  the  same,  and  sent  the  purchase  price, 
which  amounted  to  $3,000,  to  ,Tamblyn  & 
Tamblyn,  the  original  mortgagees.  Talia- 
ferro, at  the  time  he  purchased  and  took 
possession  of  said  cattle,  had  no  actual 
knowledge  that  the  note  had  been  assigned, 
but  was  assured  by  the  mortgagees  that 
they  still  held  the  same.  The  appellee, 
plaintiff  below,  claimed  that  the  assign- 
ment of  the  note  operated  to  transfer  the 
mortgage,  and  that  Taliaferro,  the  appel- 
lant, took  the  cattle  subject  to  this  lien. 
Taliaferro  filed  his  separate  answer,  ad- 
mitting the  execution  and  transfer  of  the 
note,  but  claiming  that  he  was  an  innocent 


If  the  mortgagor  pays  the  mortgage  to  the 
mortgagee  after  it  has  been  assigned,  with- 
out notice  of  the  assignment,  the  lien  is 
ntinguahed,  and  the  land  cleared  of  the 
JDcumbrance,  and  the  mortgagee  becomes  a 
trustee  of  the  sum  paid  for  the  benefit  of 
the  owner  of  the  debt." 

The  Illinois  cases  are  not  apparently  in 
larmony  with  Keohane  v.  Smith,  97  111.  156, 
therein  the  doctrine  was  asserted  that  a 
n«)rt|ra^,  when  securing  the  payment  of  a 
'^eMiable  instrument,  partook  of  the  ne- 
H'tlable  character  of  such  instrument,  and 
t  liecame  the  duty  of  the  maker  thereof,  or 

>  third  person  assuming  its  payment,  to  in- 
»rm  himself  whether  such  outstanding  note 
M  mortgat^e  had  in  fact  been  paid,  and 
f^reby  render  it  less  possible  for  the  mort- 
atj«  to  practise  fraud  on  an  assignee  of 
denote.  On  this  point,  it  was  said:  "The 
^^^   .    .    .    was  a  negotiable  instrument. 

•  .  It  was  for  a  definite  sum,  was  pay- 
tie  absohitely  on  a  day  named,  and  was 
•><  '''pf-ndent  upon  any  contingency,  either 

>  rejrard  to  the  event  or  the  fund  out  of 
hicb  payment  was  to  be  made,  or  as  to 
*  party  by  or  to  whom  payment  was  to  be 
^d?.  These  are  qualities  of  negotiable 
'per  both  at  common  law  and  under  our 
atute.  The  assignment  of  the  note  by  the 
^}^  to  complainant  was  an  assignment  in 
'Jity  of  the  mortgage  by  which  it  was  se- 
^'^.  Complainant  became  the  bona  fide 
*i2np€  and  holder  of  the  note,  for  value, 
Ti?  before  maturity,  and  as  to  her  Sulli- 
Q  cnuld  make  no  defense,  either  at  law  or 

p<iuity.  He  knew  his  note  was  out- 
injin^,  and  if  he  paid  it  to  a  party  not 
'  hnl<ler,  it  was  as  at  his  own  risk  as  to 
*th»r  such  party  would  apply  the  money 
pajm^nt  of  his  outstanding  note.  Smith 
*1  n^itice  of  the  same  facts  before  he  ef- 
[t^l  the  loan  on  tlie  same  property  for  his 
'f'^'ial.  the  owner  of  the  indebtedness 
"Jretl.  He  had  actual  notice  of  the  exist- 
**  'f  th^  mortgagee  and  that  it  was  on  rec- 
'  It  described  the  note,  and,  from  the 
Tirition  contained  in  the  mortgage,  he 
"^  li*  held  to  have  had  notice  that  the 
'  ^^-ured  was  not  due.  Being  negotiable 
>*r.  he  mu^t  have  known  it  might  have 
LR.A.(N.S.) 


been  assigned  in  the  usual  course  of  busi- 
ness, and  might  then  be  in  the  hands  of  an 
innocent  holder  for  value.  Under  the  cir- 
cumstances it  was  his  duty  to  have  in- 
formed himself  whether  the  outstanding 
note  the  mortgage  secured  had  in  fact  been 
paid.  Not  to  do  so  made  it  possible  for  the 
mortgagee  to  practise  a  fraud  on  the  as- 
signee of  the  note.  Knowing  the  note  was 
not  due,  and  would  not  be  for  years  to 
come,  he  ought  to  have  inquired  whether 
Runyan  was  still  the  holder,  and  could 
rightfully  receive  payment,  and  not  to  do 
so  was  gross  carelessness." 

This  case  is  distinguished  in  the  later 
decisions  of  that  court  on  the  ground 
that  it  simply  held  that,  under  the  cir- 
cumstances of  that  case,  it  was  gross  negli- 
gence for  the  mortgagor  in  a  mortgage  se- 
cured by  a  negotiable  instrument,  or  a 
third  person  assuming  payment  thereof,  to 
pay  the  same  to  the  mortgagee  before  the 
maturity  of  the  debt,  without  making  any 
inquiry  of  such  mortgagee  or  anyone  else 
as  to  the  present  ownership  and  where- 
abouts of  the  note  and  mortgage.  These  de- 
cisions, however,  overrule  this  case  to  the 
extent,  at  least,  i/f  holding  that  a  mortgage 
securing  a  negotiable  instrument  does  not 
partake  of  the  negotiable  character  of  the 
instrument. 

Where  the  Diortgagors,  in  effect,  consti- 
tute the  mortgagee  their  agent  to  negotiate 
a  mortgage  and  note  given  by  them,  the  act 
of  the  mortgagee  in  train sf erring  the  same 
to  a  purchaser  is  in  law  the  act  of  the 
mortgagors,  and  hence  they  cannot  be  heard 
to  complain  that  the  transfer  was  not  re- 
corded, and  they  do  not  stand  in  the  posi- 
tion oif  a  mortgagor  who  innocently  pays 
money  to  his  mortgagee  after  the  mortgage 
had  been  transferred  to  another  but  before 
it  had  been  recorded.  Bacon  v.  Wood,  22 
R.  I.  255,  47  Atl.  388. 

Payment  to  a  grantee  by  the  grantor  of  a 
deed  absolute  on  its  face,  but  intended  as 
a  mortgage,  will  not  defeat  the  title  of  a 
third  person  claiming  under  a  conveyance 
by  the  mortgagee,  and  without  notice  that 
such  deed  was  a  mortgage.  Sweetzer  v. 
Atteibury,  100  Pa.  18. 
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purchaser  for  value.  His  answer  contained 
the  following  paragraphs: 

*'Second.  Defendant  states  that  under  the 
terms  of  the  mortgage  descril)ed  in  plain- 
tiff's complaint,  codcfendants  Smith,  Sacra, 
and  Wiggs  had  permission  from  the  mort- 
gagees to  ship  said  cattle  to  the  said  Tarn- 
blyn  &  Tamblyn,  or  to  sell  tliem  to  any 
other  person,  and  pay  the  proceeds  there- 
of to   the  said  mortgagees. 

''Third.  Defendant  states  that  the  note 
sued  on  was  never,  by  the  said  Tamblyn  & 


Tamblyn,  assigned  or  transferred  to  the 
plaintiff,  but  that,  on  or  about  the  1st  d» 
of  July,  1901,  the  said  Tamblyn  4  Tuu 
blyn  sold  the  said  note  to  one  Annabel 
Abell,  in  Kansas  City,  Missouri,  that  at  the 
time  said  note  was  sold  to  the  said  Amu- 
bel  Abell  she  was  cognizant  of  the  fact 
that  the  mortgagors  had  been  granted  per- 
mission to  sell  and  dispose  of  said  prop- 
erty ;  that  she  had,  for  a  number  of  jetn 
been  engaged  as  a  broker  in  Kansas  City, 
Missouri,  and  was  acquainted  with  the  cos- 


In  some  jurisdictions  wherein  the  rule  \ 
prevails  that  a  mortgage  securing  a  nego- 
tiable instrument  is  negotiable  to  the  same 
extent  as  is  such  instrument,  and  hence 
payment  thereof  before  maturity  to  anyone 
not  owning  the  instrument  is  at  the  risk 
of  the  paver,  unless  the  person  to  whom 
payment  is  made  is  in  possession  of  the 
instrument  or  has  authority  to  receive  pay- 
ment, the  doctrine  is  asserted  that  an  as- 
signee of  a  negotiable  note  secured  by  a 
mortgage  may,  by  his  conduct,  so  permit 
the  original  mortgagee  to  deal  with  the 
mortgagor  with  reference  to  the  same,  as  to 
mislead  him  into  believing  that  he  remains 
the  owner  of  the  note  and  mortgage,  or  that 
he  has  authority  to  collect  the  same,  and 
thereby  estop  himself  from  denying  such 
facts,  and  hence  be  bound  by  payments  made 
by  the  mortgagor  under  such  belief. 

It  is  not  the  purpose  of  this  note  to  con- 
sider the  question  as  to  what  facts  arc  suf- 
ficient to  entitle  a  mortgagor  to  bind  a 
holder  before  maturity  of  a  negotiable  note 
and  mortgage  by  payments  to  the  original 
mortgagee,  after  an  assignment  thereof, 
where  the  assignee  retains  the  possession  of 
the  note  and  mortgage.  In  the  following 
cases,  however,  the  doctrine  that  such  pay- 
ments may  be  binding  upon  the  assignee 
was  asserted  and  applied:  Pennypacker  v. 
Latimer,  10  Idaho,  618,  81  Pac.  65;  Fox 
V.  Cipra,  5  Kan.  App.  312,  48  Pac.  452; 
Goodfellow  V.  Stillwell,  73  Mo.  17  (trust 
deed  containing  express  authority  to  col- 
lect) ;  Stark  v.  Olsen,  44  Neb.  646,  63  N. 
W.  37;  Porter  v.  Ourada,  61  Neb.  610,  71 
N.  W.  52;  Pine  v.  Mangus,  76  Neb.  83,  107 
N.  W.  222;  Fitzgerald  v.  Beckwith,  182 
Mass.  177,  65  N.  E.  36.  The  doctrine  was 
recognized  in  Logan  v.  Smith,  62  Mo.  455, 
but  not  applied,  as  it  was  held  that  the 
facts  were  not  sufficient  to  bring  the  case 
within  the  rule. 

While  the  doctrine  was  recognized  and 
applied  in  Fitzgerald  v.  Beckwith,  to  the 
extent  of  holding  that  where  the  assignee 
clothed  the  mortgagee  with  apparent  au- 
thority to  collect,  he  is  bound  by  payments 
made,  that  is  apparently  as  far  as  the  Mas- 
sachusetts court  has  gone  in  sustaining  the 
rule,  as  in  Murphy  v.  Barnard,  162  Mass. 
72,  44  Am.  St.  Rep.  340,  38  N.  E.  29,  it  was 
held  that  payments  could  not  be  proterted 
on  the  theory  that  they  were  made  b;-  tlir 
mortgagor  to  the  mortpragoe  as  an  a«?ent 
of  the  asaignpo,  without  knowledsfe  of  any 
limitation  upon  his  authority  to  receive 
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same,  since  the  payer  was  unacquainted 
with  the  fact  that  the  mortgagee  va$  as 
agent  of  the  owner  of  the  note,  and  beoee 
was  not  thereby  induced  to  make  the  pay- 
ments, but  he  made  them  solely  because  h» 
assumed,  without  inquiry  and  without  re- 
quiring the  production  of  the  note,  tUt 
the  mortgagee  continued  to  be  its  bolder 
and  owner,  and  he  dealt  with  him  as  owcer, 
and  not  as  an  agent. 

See    also    Biggerstaff    ▼.    Marston,   16' 
Mass.  101,  36  N.  E.  785,  wherein  it  is  saiJ 
that  payments  on  a  negotiable  note  aecuieu 
by  a  mortgage,  where  made  to  the  mort- 
gagee before  maturity,  and  where  he  va« 
neither   the   owner  nor   the   holder  of  tbe 
note,  nor  the  agent  of  the  owner  to  reeeiw 
the  principal,  and  where  the  note  was  Dct 
produced     by     the     person    receiving    tis" 
payments,   were  paid   at   the  peril  of  t*:* 
payer,   and,  not  having  paid  to  the  ovs 
er    or    the    owner's    agent,    he    must   ^ 
held    to    have    acted    in    his   own    wrope 
It  was  further  added:     "Nor  can  he  have 
credit  for   his   payments  of  principal,  (i 
the    ground    that    the    defendant    had,  l*J 
her  conduct,  held  out  Hutchinson  as  U^ 
ing  authority  to  receive  them,   or  by  h^r 
acts  or  silence  given  the  plaintiff  rea»>~B 
able  cause  to  believe  that  HutchinsoD  h4<: 
such  authority.     There  was  no  duty  up-« 
the   defendant  to  notify  the  plaintiff  thai 
she  had  become  the  owner  of  the  note  a*ij 
mortgage;  while,  having  given  a  negotialN 
promissory  note  not  yet  matured,  there  *ii 
a  duty  upon  the  plaintiff  himself,  if  be  pr*^ 
posed   to   pay  before  maturity,   to   req«ii:1 
the  actual  production  of  the  note.     . 
By  the  mortgage  the  plaintiff  had  contra ^H 
ed  tp  pay  to  the  mortgagee  or  his  as^ijir. 
and,    by    the    note    to    the    mortgagor    'n 
order,'  and  by  the  law  of  n^otiable  pa|«»i 
it  was  not  the  duty  of  the  purchaser  nf  t^ 
note  to  notify  the  plaintiff  of  the  purchaH 
and  it  was  so  much  the  duty  of  the  pril 
isor  to  see  that  it  had  not  b^n  transfer  | 
that  when,  without  its  actual  product -I 
he  paid  to  the  original  payee,  he  acte*l  | 
his  own  wrong.     The  defendant  by   al'< 
ing  the  original  mortgagee,  as  her   und 
closed  agent,  to  receive  payments  of  inli 
est  accruing  before  the  maturity  of  the  n  i 
did  not,  as  matter  of  law,  justify  the  pla 
tiff  in  believing  that   Hutchinson    had   I 
thority   to   receive   the   principal    l^forr 
becarne  due."    And  see  remarks  of  the  «-  -i 
Jn  Bartel  v.  Brown,  104  Wis.  493.  80  S 
801.  A.   GL  i 
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torn  prevailing  in  the  said  Kansas  City 
among  such  commission  men,  concerning 
the  right  of  cattle  men,  or  the  owners  of 
cattle,  to  dispose  of  said  cattle  upon  which 
mortgages  existed,  in  favor  of  such  com- 
mission firms;  that  under  and  by  virtue 
of  such  custom,  which  was  known  to  the 
said  Abell  and  the  plaintiff  herein,  cattle 
men,  who  had  executed  notes  to  tlie  com- 
mission firms  in  Kansas  City,  and  hi^d  exe- 
cuted mortgages  on  cattle  to  secure  said 
loans,  had  permission  of  the  mortgagees 
either  to  ship  such  cattle  to  such  mort- 
gagees to  be  by  them  sold,  and  the  pro- 
ceeds applied  to  such  indebtedness,  or  them- 
selves to  sell  such  cattle  to  whom  such 
mortgagors  so  desired,  and  discharge  such 
indebtedness  by  paying  such  commission 
firms,  in  addition  to  such  indebtedness, 
equal  to  50  cents  per  head  on  all  cattle 
included  in  such  mortgage  or  mortgages. 

"Fourth.  Defendant  states  that  at  the 
time  said  Tamblyn  k  Tamblyn  sold  said 
note  to  Annabel  C.  Abell  it  was  expressly 
understood  and  agreed  and  contracted  for, 
between  the  parties  thereto,  that  the  said 
Tamblyn  &  Tamblyn  should  carry  out  the 
agreement  they  had  originally  made  with 
the  said  mortgagors,  and  that  the.  said 
Tamblyn  &  Tamblyn  would  act  as  the 
agents  of  the  said  Annabel  C.  Abell,  or  of 
any  purchaser  to  whom  she  might  sell  such 
Dote,  in  and  about  the  collection  of  the  same, 
and  would  themselves  sell  said  cattle,  or 
permit  the  mortgagors  -  to  sell  the  same, 
and  pay  the  proceeds  to  the  said  Tamblyn 
k  Tamblyn,  who  should  themselves  pay  the 
money  to  the  aaid  Annabel  C.  Abell,  or  any 
subsequent  purchaser   of   said   note. 

"Fifth.  Defendant  says  that  the  said 
Annabel  C.  Abell  sold  said  note  to  the 
plaintiff  on  or  about  the  8th  day  of  July, 
1001,  and  at  the  time  she  sold  said  note 
she  advised  the  plaintiff  that  the  mort- 
gagors had  permission  to  sell  such  cattle, 
and  that  the  said  cattle  would  be  sold  by 
the  said  mortgagors  at  or  before  the  matu- 
rity of  said  note. 

"Sixth.  Defendant  states  that  said  An- 
nabel C.  Abell  did  not  indorse  said  note  to 
the  plaintiff,  but  that  the  plaintiff  was  ad- 
vised, at  the  time  of  said  purchase,  that 
the  mortgagee  authorized  the  mortgagors  to 
sell  and  convey  the  title  to  said  cattle,  and 
was  advised  that  the  mortgagors  would  ex- 
ercise such  right,  and  would  themselves  sell 
and  dispose  of  said  property,  and  that  the 
plaintiff  consented  that  the  mortgagors 
might  sell  such  property,  and  assumed  the 
risk  that  said  mortgagors  and  the  said 
Tamblyn  &  Tamblyn  would  pay  the  pro- 
ceeds of  such  cattle  to  the  plaintiff. 

"Seventh.  Defendant  states  that  at  the 
time  he  purchased  the  cattle  of  his  code- 
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fendants,  he  had  no  knowledge  that  said 
note  Iiad  ever  been  sold,  but  that  the  said 
Tamblyn  &  Tamblyn  and  his  codefendants 
assured  him  that  Tamblyn  &  Tamblyn  still 
owned  such  note;  that  the  said  Tamblyn 
&  Tamblyn,  in  express  terms,  authorized 
the  mortgagors  to  sell  said  property  to  this 
defendant,  and  relying  upon  which  author- 
ity, this  defendant  purchased  said  cattle  for 
the  sum  of  $3,000,  and  paid  the  same  to 
the  said  Tamblyn  &  Tamblyn." 

The  answer  contained  the  further  allega- 
tion that  under  the  custom  long  prevail- 
ing among  commission  merchants  in  Kan- 
sas City,  where  the  note  was  made  pay- 
able, and  where  it  was  negotiated,  such  com- 
mission merchants,  when  they  loaned  money 
to  cattle  men  in  the  8outh  and  West  se- 
cured by  mortgage,  granted  to  the  mort- 
gagors the  right  either  to  ship  the  cattle 
to  the  mortgagees,  to  be  sold  and  the  money 
applied  to  the  satisfaction  of  the  loan,  or 
else  to  sell  the  cattle  themselves  and  ap- 
ply the  money  to  the  discharge  of  the.  loan; 
that  the  appellee  was  cognizant  of  this  cus- 
tom when  he  purchased  the  cattle,  and 
therefore  bound  thereby.  The  appellant, 
Taliaferro,  further  answering,  alleges  that 
the  chattel  mortgage  described  in  the  com- 
plaint contained  the  following  provision: 
"All  of  said  cattle,  as  herein  mentioned,  are 
to  be  held  in  said  pasture,  and  fed  by  the 
mortgagor  during  the  term  of  this  mort- 
gage, and  at  least  three  days  before  the 
maturity  of  the  note  herein  mentioned  they 
shall  be  shipped  and  consigned  to  Tamblyn 
&  Tamblyn,  at  the  stockyards  at  Kansas 
City,  Missouri,  and  when  sold  by  them, 
the  proceeds  thereof  shall  be  applied,  first, 
in  the  payment  of  the  usual  and  customary 
commission  to  said  Tamblyn  &  Tamblyn  for 
selling  the  same,  and  the  balance,  or  so 
much  thereof  as  may  be  necessary,  shall 
be  applied  to  the  indebtedness  hereinafter 
mentioned.  If  said  cattle  or  any  part  there- 
of be  consigned  to  or  sold  by  any  person 
except  the  said  Tamblyn  &  Tamblyn,  then 
said  mortgagee  shall  be  paid  the  proceeds 
of  such  sale  and  a  commission  of  50  cents 
per  head  on  all  the  above-described  cattle 
so  sold."  Defendant  further  alleges  "that 
Kansas  City  is  the  second  largest  live- 
stock market  in  the  world,  and  that  for 
more  than  fifteen  years  last  past  it  had 
been,  and  at  the  time  of  the  execution  of  the 
note  and  mortgage  sued  on  it  was,  the 
general  custom  existing  in  the  said  Kan- 
sas City,  among  all  the  live-stock  commis- 
sion firms  doing  business  therein,  to  insert 
in  all  mortgages  upon  live  stock  provisions 
exactly  similar  in  substance  to  the  pro- 
visions herein,  just  referred  to;  that  the 
meaning  of  said  provisions  was  that,  dur- 


582 


OKLAIlOALA.  SUPREME  COURT. 


Mal, 


ing  all  the  times  aforesaid,  according  to 
the  general  custom  that  had  been  estab- 
lished by,  and  prevailed  among,  such  com- 
mission firms,  the  mortgagors  of  live  stock 
to  such  commission  firms  had  the  option 
either  to  ship  the  cattle  to  the  mortgagees, 
or  themselves  sell  the  cattle  to  whomsoever 
they  so  desired,  and  with  the  proceeds  dis- 
charge such  indebtedness;  that  the  pro- 
vision of  the  mortgage  herein  sued  on  just 
referred  to,  under  the  custom  prevailing 
during  the  times  herein  mentioned,  in  said 
Kansas  City,  authorized  the  mortgagors  to 
convey  said  cattle  to  whomsoever  they  so 
desired  and  transfer  title  thereto."  A  gen- 
eral demurrer  to  tliis  answer  was  sustained 
by  the  court,  and,  the  defendant  Talia- 
ferro declining  to  answer  further,  judg- 
ment was  entered  against  him  and  his 
bondsmen  for  $3,000.  Judgment  for  a 
larger  amount  was  entered  against  Smith, 
Sacra,  and  Wiggs,  who  filed  separate  an- 
swer in  the  court  below,  but  have  taken 
no  appeal  to  this  court. 

Counsel  for  Taliaferro  contend  that  the 
court  below  committed  error,  first,  in  S'lS- 
taining  the  demurrer  to  his  answer;  and, 
second,  in  entering  judgment  against  him. 
To  our  mind  the  demurrer  to  the  i^nswer 
was  properly  sustained.  The  case  of  Swift 
V.  Bank  of  Washington,  52  C.  C.  A.  339, 
114  Fed.  643,  seems  to  be  in  point,  and 
decisive  of  the  first  point  raised  by  counsel 
for  plaintifif  in  error.  The  facts  in  that 
case  were  that  on  the  31st  day  of  July, 
1899,  F.  M.  Over  lees  executed  and  delivered 
to  W.  B.  McAllister  &  Company  his  nego- 
tiable promissory  note  for  $2,264.58,  pay- 
able at  their  office  at  Kansas  City  Stock- 
yards, Kansas  City,  Kansas,  ten  months 
after  date.  For  a  valuable  consideration 
McAllister  &  Company  indorsed  and  deliv- 
ered the  note  before  its  maturity  to  the 
Bank  of  Washington,  the  defendant  in  er- 
ror and  plaintiff  below.  Of  even  date  with 
the  note  the  maker  thereof  executed  a  chat- 
tel mortgage  on  certain  cattle  to  secure  its 
payment.  In  the  month  of  November,  1899, 
C.  W.  Swift,  Jr.,  the  plaintiff  in  error  and 
defendant  below,  without  notice  that  the 
note  the  mortgage  was  given  to  secure  had 
been  assigned  to  the  plaintiff,  purchased  the 
mortgaged  cattle  from  Overlees,  the  mort- 
gagor, and  in  December,  1899,  paid,  or 
caused  to  be  paid,  to  McAllister  &  Com- 
pany, the  mortgagees,  the  full  amount  of 
the  mortgage  debt,  and  received  from  them 
a  release  and  discharge  of  the  mortgage. 
Afterwards  the  plaintifif,  the  Bank  of  Wash- 
ington, brought  this  action  in  replevin 
against  the  defendant.  Swift,  to  recover 
the  cattle.  The  court  sustained  a  demur- 
rer to  the  defendant's  answer,  and,  declin- 
ing to  plead  further,  judgment  was  ren- 
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dered  against  it,  whereupon  it  sued  out  t 
writ  of  error.     Paragraph  1  of  the  Bvllabiu 
reads  as  follows:     ** Assignment  of  t  note 
before  maturitv  to  a  bona  fide  holder  oi- 
ried  with  it  a  chattel  mortgage  executed  u 
security   therefor,    and   the    assignee  &lo]u 
could    thereafter    discharge    the    mortgage 
lien;    payment  of  the   indebtedness  to  the 
original  mortgagee  by  a  purchaser  of  the 
mortgaged      property      being      insufficient, 
though  the  latter  had  no  notice  of  the  as- 
signment."    Circuit   Judge   Caldwell,  wko 
delivered  the  opinion,  says:      "It  thus  ap- 
pears from  the  defendant's  answer  that  he 
knew  when  he  purchased  the  cattle  that  the 
mortgage   was   of   record,   unsatisfied,  and 
the  mortgage  debt  unpaid.     If  the  defend- 
ant desired  to  have  the  cattle  released  from 
the  lien  of  the  mortgage,  he  should  have 
required  the  production  and  cancelatioii  of 
the  note  the  mortgage  was  given  to  secure. 
Instead    of    doing    this,    he    remitted  the 
money  to  pay  the  mortgage  debt  to  MeAl- 
lister  &   Company,   in   the  confidence  that 
they  would  apply  it  to  that  purpose.    Hia 
confidence   was   misplaced.     They   had  be- 
fore that  sold  and  transferred  the  note  to 
the    plaintiff.      They    did    not    apply   the 
money  to  its  payment,  but  instead  applit^i 
it  to  their  own  use,  and  wrongfully  exe- 
cuted a  release  of  the  mortgage  that  it  of 
no  value  against  the  plaintiff." 

In  one  of  the  cases  cited  by  Judge  Cald- 
well   (New  Orleans   Canal   &  Bkg.  Co.  t 
Montgomery,  95  U.  S.  16,  24  Ll  ed.  346) 
the  rule  is  stated  by  Mr.  Justice  Swajije 
as  follows:      "The  deed   of  trust  securir.? 
the  payment  of  the  notes  was  an  incident 
and   accessory   to   them.     The   transfer  of 
the  notes  carried  with  it  to  the  transferees 
the   benefit   of   the   security.     The  trustee 
in  such  cases,  like  a  mortgagee,  is  a  pur- 
chaser for  a  valuable  consideration.     Botr 
occupy  the  same  ground  with  respect  to  n-^* 
tice,   actual   and  constructive.     It  is  x\it 
of  a  bona  fide  purchaser  until  the  contrary 
is  made  to  appear."    Another  case  in  po.;t 
on    this    question    is   Hollinshead    v.    Juhr. 
Stuart  &  Co.  (Hollinshead  v.  Globe  Invent 
Co.)   8  N.  D.  35,  42  L.R.A.  659,  77  N.  W 
89,  where  the  rule  is  stated  by  Mr.  Chi** 
Justice  Corliss  as  follows:     ''With  respeo* 
to   negotiable   paper   the  rule   is  differeni, 
The  maker  must,  at  his  peril,  ascertain  ri 
the  time  of  payment  whether  the  payee  *^ 
still    owner    thereof.      Although    the    paT| 
chaser  of  such  paper  does  not  notify  t^J 
debtor  of  the  fact  of  such  purchase,  a:  • 
although  the  latter  is  ignorant  thereof,  rt   '* 
]  he  is  in  law  chargeable  with  notice  of  t*  , 
rights  of  the  purchaser,  and   therefore  *- 
pays  the  original  creditor  at  his  own  ri*W 
On  rehearing,  the  supreme  court  of  N««rT 
Dakota     reviewed     the     authorities    vix 
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great  care,  and,  in  denying  the  petition, 
Mr.  Chief  Justice  Bartholomew  said:  "Re- 
spondent knew  the  note  was  negotiable,  and 
that  the  quality  of  negotiability  would  ad- 
here to  it  every  minute  until  it  reached 
maturity.  He  knew  it  was  intended  to 
pass  from  owner  to  owner  by  indorsement, 
and  that  it  was  liable  thus  to  pass  at  any 
moment;  and  he  knew  that  the  last  person 
thus  receiving  it  could  require  at  his  hands 
the  full  amount  of  the  note.  That  the  note 
belonged,  or  he  thought  it  belonged,  to  the 
Globe  Investment  Company,  when  one  cou- 
pon matured,  furnished  him  no  warrant  for 
believing  that  it  would  belong  to  the  same 
party  when  the  next  coupon  matured,  or 
when  the  principal  fell  due.  He  had  in 
his  own  hands  the  means  of  absolute  protec- 
tion. He  had  only  to  see  to  it  that  he  re- 
ceived his  note  when  he  paid  his  money. 
If  he  neglected  this  simple  requirement,  de- 
manded not  more  by  the  law  than  by  com- 
mon prudence,  he  paid  at  his  peril;  and,  if 
loss  occurs,  he  must  bear  it.  One  party  or 
the  other  must  suffer,  and  he,  being  the 
party  in  fault,  must  bear  the  burden." 

On  the  other  proposition  presented  by 
the  record,  counsel  for  appellee  say  in  their 
brief:  ''At  pages  31,  32,  and  33  counsel 
attempted  to  distinguish  Swift  v.  Bank  of 
Washington,  supra,  from  this  case,  and  for 
that  purpose  quotes  the  provision  of  the 
Swift  mortgage,  that  'when  marketed,  the 
consent  of  the  second  parties  having  been 
obtained,  said  property  shall  be  consigned 
to  the  second  parties  at  the  Kansas  City 
Stockyards,'  etc.,  insisting  that  the  clause, 
'consent  of  the  second  parties  having  been 
obtained,'  not  being  in  the  mortgage  in  this 
case,  a  third  person  purchasing  the  mort- 
gaged property  would  acquire  rights  differ- 
ent from  those  acquired  if  he  had  purchased 
under  the  Swift  mortgage.  Counsel  based 
this  contention,  however,  upon  the  assump- 
tion that  the  mortgage  in  this  case  author- 
ized the  mortgagors  to  sell  to  other  parties 
and  apply  the  proceeds  to  the  satisfaction 
of  the  debt,  and  in  doing  so  they  would  ef- 
fectually destroy  the  mortgage  and  the  se- 
curity. 'If  the  mortgagors  had  permission 
to  sell  the  cattle  to  whom  they  pleased,  and 
apply  the  proceeds  to  a  debt,  the  mortgage, 
as  security,  would  be  worthless.  The  pro- 
vision in  the  mortgage,  that  three  days  be- 
fore the  maturity  of  the  note  the  cattle 
should  be  shipped  to  Tamblyn  &  Tamblyn 
at  the  stockyards  in  Kansas  City,  Missouri, 
and  when  sold  by  them  the  proceeds  ap- 
plied to  the  payment  of  the  commission, 
and  the  balance,  or  so  much  thereof  as  may 
be  necessary,  shall  be  applied  to  the  in- 
debtedness secured  by  the  mortgage,  must 
be  construed  in  connection  with  the  other 
provisions  of  the  mortgage,  and  the  nego- 
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tiable  character  of  the  note  secured.  This 
recital  in  the  mortgage  would  not  author- 
ize Tamblyn  &  Tamblyn  to  sell  the  cattle 
after  they  had  transferred  the  note.  It  be- 
comes inoperative  after  tlie  note  is  as- 
signed; nor  does  the  provision  in  the  mort- 
gage that,  if  the  cattle  are  consigned  to, 
or  sold  by,  any  other  person  except  Tam- 
blyn &  Tamblyn,  then  mortgagees  shall  be 
paid  the  proceeds  of  the  sale  and  a  com- 
mission of  50  cents  per  head  on  the  cattle 
covered  by  the  mortgage,  authorize  the  sale 
of  the  cattle  without  the  consent  of  the 
holder  of  the  note." 

On  the  other  hand,  counsel  for  appellant 
insists  that  the  mortgagors  had  a  right,  un- 
der the  express  terms  of  the  mortgage,  to 
consign  or  sell  to  any  other  persons,  and 
pay  the  proceeds  to  Tamblyn  &  Tamblyn; 
that  this  authority  is  expressly  conferred 
by  the  provision  of  the  mortgage  which 
reads :  "If  said  cattle  or  any  part  there- 
of be  consigned  to  or  sold  by  any  person  ex- 
cept said  Tamblyn  &  Tamblyn,  then  said 
mortgagees  shall  be  paid  the  proceeds  of 
said  sale,  and  its  commission  of  50  cents 
per  head  on  all  the  above-described  cattle 
so  sold."  We  do  not  believe  the  clause  of 
the  mortgage  above  set  out  will  bear  the 
construction  sought  to  be  placed  upon  it 
by  counsel  for  appellant.  Such  a  construc- 
tion would  entirely  destroy  the  mortgage 
as  a  security,  and,  by  making  the  original 
mortgagee  agent  of  the  holder  of  the  note 
for  the  purpose  of  collection,  no  miSitter 
how  many  transfers  there  may  have  been, 
greatly  impair  the  value  of  the  note,  and 
practically  deprive  it  of  the  advantages  in- 
cident to  negotiable  instruments.  We  are 
therefore  constrained  to  hold  that  the  clause 
in  this  chattel  mortgage  which  provides 
that,  "if  said  cattle  or  any  part  thereof  be 
consigned  to  or  sold  by  any  person  except 
said  Tamblyn  &  Tamblyn  [the  mortgagees], 
the  said  mortgagees  shall  be  paid  the  pro- 
ceeds of  said  sale,  and  its  commission  of 
50  cents  per  head  on  all  the  above-described 
property  so  sold," — did  not  authorize  the 
mortgagors  to  sell  the  cattle  to  others  than 
the  mortgagees  and  pay  the  proceeds  of  the 
sale  to  Tamblyn  &  Tamblyn  after  the  note 
secured  by  such  mortgage  had  been  assigned 
by  them  to  someone  else.  This  covenant  in 
the  mortgage  bound  the  mortgagors,  when 
the  cattle  were  ready  for  market,  to  con- 
sign them  either  to  Tamblyn  &  Tamblyn  or 
any  other  dealers  or  persons  wishing  to 
purchase,  but  in  either  event  the  proceeds 
of  the  sale  were  to  be  paid  to  the  mort- 
gagees, who,  under  the  circumstances  of  this 
case,  must  be  deemed  to  be  the  holders  of  the 
promissory  note.  The  transfer  of  the  note 
carried  with  it  to  the  transferee  the  bene- 
fit of  the  security,  and  thereafter  he,  and 
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not  the  original  mortgagees,  was  the  per- 
son to  whom  the  purchase  price  of  the  cat- 
tle should  have  been  paid. 

The  judgment  of  the  court  below  is  af- 
firmed. 

Turner  and  Hayes,  JJ.,  concur.    Wil- 
liams and  Dunn,  JJ.,  dissent. 

Petition   for   rehearing  denied   July    13, 
1909. 


OREGON  SUPREME  COURT. 

MARTHA  J.  JENNINGS  et  al.,  Respts., 

V. 

WILLIAM  LENTZ,  Appt. 

'  (60   Or.   483,  03  Pac.   327.) 

Attachment   —   record   information   — 
rights. 

Information  by  one  having  the  record 
title  to  real  estate,  that  he  has  conveyed  it 
to  another,  together  with  a  record  of  a 
mortgage  on  the  property  from  the  latter  to 
him,  is  not  such  evidence  that  the  latter 
is  the  owner  of  the  property  that  one  rely- 
ing upon  it  in  purchasing  the  property  from 
him  would  be  regarded  as  a  bona  fide  pur- 
chaser; and  therefore  an  attaching  creditor 
of  the  reputed  grantee,  who,  by  statute,  has 
the  status  of  such  purchaser,  acting  upon 
such  information,  acquires  no  right  to  the 
property   superior  to  that  conferred  by  a 

Erior  unrecorded  deed,  which  such  grantee 
ad  executed  and  delivered  to  a  stranger. 

(Eakin,  J.,  and  Slater,  C,  dissent.  )j 

(January  21,  1908.) 

APPEAL  by  defendant  from  a  decree  of 
the   Circuit   Court   for   Baker   County 


quieting  title  to  certain    real  estate.    Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  A.  Johns,  for  appellant: 

From  the  date  of  the  attachment  a  cred- 
itor is  in  all  respects  on  an  equal  footing 
with  a  bona  fide  purchaser  for  valae  withoot 
notice. 

Boehreinger  v.  Creighton,  10  Or.  42;  GUI 
V.  Frank,  12  Or.  507,  53  Am.  Rep.  378,  8 
Pac.  764;  Dickey  v.  Henarie,  15  Or.  356,  n 
Pac.  464;  Riddle  v.  Miller,  19  Or.  468,  23 
Pac.  807;  Dimmick  v.  Rosenfeld,  34  Or. 
105,  55  Pac.  100. 

An  attaching  creditor  is  entitled,  by  rea- 
son of  his  attachment,  to  the  same  rights  m 
a  purchaser  from  the  debtor,  and  is  char^- 
able  with  only  such  notice  as  the  record  im- 
ports. 

Security  Trust  Co.  v.  Loewenberg,  38  Or. 
171,  62  Pac.  647. 

The  defendant  was  not  put  upon  notice 
by  reason  of  the  fact  that  the  deed  frooi 
Lentz  to  the  defendant  in  the  attachmeat 
case  was  not  recorded. 

Davis  v.  Lutkiewiez,  72  Iowa,  254,  33  N. 
W.  670;  Jdhnson  v.  Erlandson,  14  X.  D. 
518,  105  N.  W.  722;  Birdsall  v.  Russell.  29 
N.  Y.  250;  21  Am.  &  Eng.  Enc  Law,  p.  5$^. 

Mr.  Woodson  L.  Patterson  also  for  ap 
pellant. 

Messrs.  C.  E.  Norton  and  C.  P.  Mar- 
phy   for   respondents. 

King,  C,  filed  the  following  opinion! 

This  is  a  suit  to  remove  a  cloud  npon 
the  title  to  160  acres  of  land  In  Baker  coun- 
ty, and  is  brought  here  on  an  appeal  from 
a  decree  of  the  circuit  court  in  favor  of 
plaintiffs.  On  and  prior  to  April  23,  190i. 
the  land  was  owned  and  in  the  actual  pos- 
session of  Frank  Lentz.  On  the  date  name-i, 
in  consideration  of  $500,  one  half  of  wbie^ 


Note. —  The  statement  in  Jennings  v. 
Lentz,  that  "the  precise  question,  as  here 
presented,  is  before  this  court  for  the  first 
time,  and  we  are  referred  to  no  case  in  which 
the  point,  under  a  similar  state  of  facts  as 
here  disclosed,  has  been  distinctly  passed  up- 
on, nor  have  we  found  one,"  appears  to  be 
justified,  as  search  has  revealed  no  other 
case  involving  rights  as  between  two  suc- 
cessive bona  fide  purchasers  from  a  common 
vendor  holding  under  an  unrecorded  deed, 
where  the  conveyance  to  the  earlier  pur- 
chaser was  also  unrecorded.  Cases  are  in- 
numerable involving  the  right  of  an  inno- 
cent purchaser  froYn  one  holding  record 
title,  as  against  a  purchaser  from  one  hold- 
ing under  a  prior  unrecorded  deed.  But 
cases  where  neither  contestant  claims 
through  one  having  record  title  appear  to 
be  lacking. 

But  Davis  v.  Lutkiewiez,  72  Iowa,  254, 
33  N.  W.  670,  mentioned  in  the  opinion,  is 
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instructive  in  this  connection.  There  the 
owner  of  land,  and  holder  of  the  record 
title,  sold  to  another  who  did  not  put  his 
deed  on  record,  and  as  part  of  the  same 
transaction  took  back  a  purchase-money 
mortgage  and  recorded  it,  but,  by  mistake, 
the  mortgage  described  the  wrong  Iab*!- 
Thereafter,  the  vendee  mortgaged  to  a  thiH 
person  who  was  ignorant  of  the  prior  mort 
gage,  and  who  recorded  his  mortgage.  Latj 
er  the  vendee  corrected  the  error  in  hii 
vendor's  mortgage  by  giving  him  a  new  am 
It  was  held  that  the  registry  of  the  fird 
purchase-money  mortgage  was  Toid  on  aci 
count  of  the  wrong  description;  that  tbj 
second  mortgage  given  by  the  sendee  va 
protected  as  against  the  subsequent  seeon 
purchase-money  mortgage,  notwithstandic 
the  fact  that  the  record  title  was  not  in  t» 
mortgagor,  as  the  latter  had  a  deed  wh?^{ 
would  give  the  mortgagee  all  the  infonc 
tion  that  a  record  of  it  could  have  done. 
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ms  paid  in  eaah  and  the  balance  by  a  note 
iue  one  year  after  date,  secured  by  a  mort- 
^  on  the  property  he  executed  a  warranty 
ieed  to  the  premises  to  Robert  Duvall,  who, 
vithio  an  hour  after  receipt  of  the  convey- 
iBce,  and  without  entering  into  possession, 
xecnted  a  like  deed  therefor  to  Mary  E. 
jardner,  who  had  furnished  the  money  for 
be  purchase,  and  for  whom,  without  the 
rantor's  knowledge,  Duvall  was  acting  as 
geni  in  the  purchase  from  Lentz.  On  the 
une  day  that  the  deed  to  Duvall  was  ex- 
;uted,  Lentz  recorded  his  mortgage  in  the 
roper  records  of  that  county  and  soon  there- 
fter  removed  from  the  land,  leaving  no  one 
1  possession,  and,  so  far  as  manifested  by 
e  evidence,  no  one  was  in  actual  posses- 
on  of  the  land  when  this  suit  was  filed. 
^e  deed  to  Gardner  was  given  subject  to  the 
laXi  mortgage,  which,  with  the  deed  from 
!ntz  to  Duvall,  was  left  by  Mrs.  Gardner 
th  M.  8,  Hughes,  who  was  to  take  them 
the  clerk's  office  for  record ;  but  for  some 
lexplained  reason  they  were  not  recorded 
til  thirty  days  later.  On  October  3,  1903, 
•9.  Gardner,  by  warranty  deed  and  for  a 
Fnable  consideration,  transferred  the  prop- 
y  to  plaintiffs'  grantors  who,  by  like  deed, 
i^eyed  it  to  plaintiffs.  Shortly  after 
tnk  Lentz  had  deeded  the  property  to 
fall,  he  informed .  the  defendant  of  the 
OBfer,  to  whom  it  appears  Duvall  was  in- 
ted  in  the  sum  of  $145,  which  indebted- 
B  was  incurred  some  time  prior  to  the 
Mfer  of  the  property  by  Lentz.  Defend- 
then  had  his  attorneys  examine  the  rec- 
»  of  the  cotmty  for  the  purpose  of  as- 
aining  if  the  debtor  still  owned  the  prop- 
'  which  resulted  in  their  finding  a  record 
he  mortgage  on  the  property  from  him 
F'rank  Lentz,  but  the  record  title  to  the 
I  in  tjie  mortgagee.  Without  further  in- 
lation  than  the  statement  by  Frank 
tz  to  the  effect  that  on  April  23d  he  had 
^e?ed  the  land  to  Duvall,  and  the  record 
be  mortgage  named,  the  defendant,  on 

7t  1902  caused  the  land  to  be  attached 
^  action  filed   against  Duvall   on   the 

claim,  in  which  proceeding  judgment 
obtained,  execution  issued  thereon  and 
property  sold  to  satisfy  the  judgment, 
h  property  was  purchased  by  defendant, 
J^ceiving  a  sheriff's  deed  therefor, 
Ofh  which  he  here  claims  title. 
>«re  is  no  controversy  as  to  the  facts, 
i>g  for  adjudication  the  question  as  to 
b  has  the  better  title  under  the  facts 
*ted.  ].  Our  statute  provides  that  any 
property  of  the  debtor  not  exempt  from 
ition  shall  be  liable  to  attachment, 
h  shall  be  attached  by  the  sheriff  mak- 
^  certificate  containing  the  title  of  the 
^  Baffles  of  the  parties,  and  description 
e  realty,  with  a  statement  showing  the 
^y  to  have  been  attached,  and  filing 


the  same  with .  the  clerk  of  the  county  In 
which  the  property  is  situated;  that  from 
the  date  thereof  until  discharged,  or  writ 
executed,  the  plaintiff,  as  against  third  per- 
sons, shall  be  deemed  a  purchaser  in  good 
faith  for  a  valuable  consideration;  that  his 
rights  as  such  shall  attach  immediately  up- 
on the  filing  of  such  certificate ;  and  that  ev- 
ery conveyance  of  real  property  within  this 
state  which  shall  not  be  recorded  within 
five  days  after  the  execution  thereof  shall 
be  void  as  against  any  subsequent  pur- 
chaser in  good  faith  for  a  valuable  consid- 
eration, whose  conveyance  thereof  shall  be 
first  duly  recorded.  Bellinger  &  C.  Anno. 
Codes  &  Statutes,  §§  300-303,  5359. 

2.  In  order,  therefore,  to  determine  wheth- 
er defeiadant'a  title  is  superior  to  that  of 
plaintiffs,  it  is  necessary  to  ascertain  only 
whether,  in  lieu  of  the  course  pursued, 
he  would  have  been  a  purchaser  in  good 
faith  if,  with  the  limited  knowledge  of  the 
status  of  Duvall's  title  at  the  time  of  the 
levy,  defendant  had  purchased  the  property 
from  him  and  paid  a  valuable  consideration 
therefor.  If  answered  in  the  affirmative, 
he  has  the  better  title  and  must  prevail; 
otherwise  plaintiffs  have  the  superior  title, 
and  are  entitled  to  the  relief  demanded. 
Under  the  law  as  it  existed  prior  to  the 
adoption  of  the  statute  mentioned,  to  the 
effect  that  after  the  filing  of  the  attachment 
proceedings  the  creditor  shall  be  deemed  a 
purchaser  in  good  faith,  the  creditor,  by 
virtue  of  his  attachment,  acquired  a  lien  on- 
ly on  the  actual  interest  which  the  debtor 
had  in  the  property.  Riddle  v.  Miller,  19 
Or.  468,  23  Pac.  807.  It  is  obvious  that  the 
statute  on  this  point  was  intended  to  modi- 
fy this  rule,  and  to  give  the  attachinjj  cm,]. 
itor  regardless  of  the  actual  condition  of  the 
debtor's  title,  additional  protection  by  pla- 
cing him  in  the  same  position  as  a  bona  fide 
purchaset  for  value,  in  case  of  failure  on 
the  part  of  the  real  owner  to  observe  the 
requirements  of  the  recording  acts.  But,  in 
construing  these  acts,  it  has  been  repeatedly 
held,  and  has  become  a  settled  rule  in  this 
state,  that  an  attaching  creditor,  although 
placed  on  an  equality  with  a  purchaser  by 
this  statute,  cannot  insist  on  any  greater 
protection  than  would  be  granted  to  such 
purchaser;  and,  in  suits  in  equity  the  claim 
of  a  bona  fide  purchaser  for  value  is  an  af- 
firmative defense,  which  must  be  pleaded, 
thereby  placing  the  burden  of  proof  in  such 
cases  upon  the  party  relying  thereon.  Web- 
er V.  Rothchild,  15  Or.  385,  3  Am.  St.  Rep. 
162,  15  Pac.  650;  Wood  v.  Rayburn,  18  Or. 
3,  22  Pac.  521;  Rhodes  v.  McGarry,  19  Or. 
222,  23  Pac.  971;  Marks  v.  Miller,  21  Or. 
317,  14  L.R.A.  190,  28  Pac.  14;  Simpkins  v. 
Windsor,  21  Or.  382,  28  Pac.  72;  Dimmick 
V.  Rosenfeld,  34  Or.  101,  55  Pac.  100;  Flegel 
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V.  Koss,  47  Or.  366,  83  Pac.  847;  Haines  v. 
Connell,  48  Or.  469,  120  Am.  St.  Rep.  835,  87 
Pac.  265,  88  Pac.  872.     In  discussing  this 
feature,  Mr.  Chief  Justice  Thayer,  in  Rhodes 
V.    McGarry,    supra    observes:      "It    seems 
to  me  that,  notwithstanding  the  language  of 
the  Code  above  set  out,  an  attaching  cred- 
itor, in  order  to  be  deemed  a  purchaser  in 
good  faith  of    the  property,  as  against  one 
having  an  outstanding  equity,  must  allege 
and  prove  all  the  facts  necessary  to  estab- 
lish that  character  of  ownership  in  favor  of 
a   purchaser  of   such   property   as   against 
such  an  equity.    It  can  hardly  be  supposed 
that  the  legislature  intended,  by  the  provi- 
sion of  the  Code  referred  to,  to  place  an  at- 
taching creditor  upon  any  more  favorable 
grounds,  with  reference  to  his  rights  in  the 
property  attached,  than  those  occupied  by 
a  purchaser  of  the  property;  nor  to  deem 
the  former  a  purchaser  in  good  faith,  ex- 
cept under  the  same  circumstances  in  which 
the  latter  would  be  deemed  such  a  purchaser. 
Any  other  view  would  lead  to  absurd  con- 
sequences, and  occasion  injustice.    It  wotild 
enable  a  party  to  cut  off  an  outstanding 
equity  by  resorting  to  an  attachment,  when 
he  would  not  be  able  to  accomplish  it  by  a 
direct  purchase  of  the  property.     Such   a 
result  was  obviously  not  contemplated  by 
the  adoption  of  the  said  provision  of  the 
Code."    As  tlie  answer  is  sufficient  to  bring 
the  defendant's  position  within  the  rule  an- 
nounced, it  becomes  necessary  to  determine 
whether  this  plea  is  sufficiently  supported 
by  the  evidence  to  entitle  defendant  to  be 
deemed  a  purchaser  in  good  faith.    Words  & 
Phrases,  vol.  4,  p.  3117  defines  "good  faith" 
as   being  "an   honest   intention   to   abstain 
from  taking  any  unconscientious  advantage 
of  another  even  through  the  forms  or  tech- 
nicalities of  law,  together  with  an  absence 
of  all  information  or  belief  of  facts  which 
would   render   the   transaction   unconscien- 
tious."    And  the  rule  is  that  "a  want  of 
that  caution  and  diligence  which  an  honest 
man   of   ordinary   prudence   is   accustomed 
to    exercise    in    making    purchases    is,    in 
judgment  of  law,   a  want  of  good   faith" 
(Id.,  vol.  4,  p.  3117). 

3.  Whatever  is  sufficient  to  put  a  subse- 
quent purchaser  on  inquiry  must  be  con- 
sidered legal  notice  to  him  of  those  rights, 
and  when  the  purchaser  omits  to  observe 
that  ordinary  precaution,  he  must  be 
charged  with  a  knowledge  of  all  facts  he 
might  have  learned  by  the  exercise  of  rea- 
sonable diligence  in  making  inquiry  as  to 
matters  to  which  his  attention  had  been  di- 
rected. Dembitz  Land  Titles,  §§  132,  133; 
Bent  V.  Coleman,  89  111.  364;  Citizens*  Nat. 
Bank  v.  Dayton,  116  111.  257,  4  N.  E.  492; 
Pringle  v.  Phillips,  6  Sandf.  165. 

The  precise  question,  as  here  presented, 
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is  before  this  court  for  the  first  time,  and 
we   are   referred  to  no  case   in  which  the 
point,  under  a  similar  state  of  facts  as  here 
disclosed,  has  been  distinctly  passed  upon, 
nor  have  we  found  one,  but  an  application 
of  the  principles  stated  are  decisive  of  the 
issues  presented.     The  result  hinges  upon 
the  sufficiency  of  the  inquiry  made  in  ref- 
erence to  the  debtor's  rights  in  the  premises. 
In  this  connection  it  is  urged  that  the  mort- 
gage from  the  debtor  to  his  grantor,  being  of 
record,  when  considered  with  the  grantor's 
statement  to  the  creditor  to  the  effect  that 
he  had  conveyed  the  property  to  the  debtor 
on  a  prior  date,  without  further  inquiry, 
constituted  sufficient  evidence  of  the  debtor's 
ownership  therein  to  justify  the  attachment. 
It  will  be  remembered,  however,  that  the 
record  at  the  same  time  disclosed  the  title 
to  the  pit)perty  to  be  in  Frank  Lentz.  When, 
therefore,  it  is  made  to  appear  from  the  rec- 
ord that  the  title  is  in  a  person  other  than 
the  debtor,  the  record  of  a  mortgage  on  the 
land,  given  by  such  debtor,  is  not  notice  or 
satisfactory  evidence,  that  he  is  the  owner 
of  the  premises  mortgaged.     A  public  rec- 
ord does  not  give  notice  of  any  facts  not 
stated  in  it,  or  of  facts  that  a  person  would 
not  expect  in  the  ordinary  course  of  busi- 
ness to  be  found  there.     A  person  in  the 
ordinary  course   of  business   affairs  would 
not  have  expected  to  find  a  mortgage  of 
record  given  by  Duvall,  unless  he  also  ap- 
peared by  the  records  to  be  the  owner  of  the 
property  mortgaged.     From  this  it  follows 
that,   when   the  record  disclosed   the   title 
to  be  in  Lentz,  the  record  of  a  mortgage 
given  to  him  by  Duvall  did  not  constitute 
notice  or  evidence  that  the  latter  was  the 
owner  of  the  mortgaged  premises.     Webb, 
Record  of  Title,  §§  158,  160 ;  Security  Trust 
Co.   Lowenberg,  38  Or.   159,   62   Pac   647; 
Roberts   v.    Bourne,   23    Me.    166,   39   Am. 
Dec.    614;    Pierce   v.   Odlin,    27    Me.    341; 
Losey  v.  Simpson,  11  N.  J.  Eq.  246;  Bing- 
ham v.  Kirkland,  34  N.  J.  Eq.  229;  Calder 
V.  Chapman,  62  Pa.  359,  91  Am.  Dec.  163; 
Doswell  V.  Buchanan,  3  Leigh,  365,  23  Am. 
Dec.  280. 

4.  The  statement  by  Frank  Lentz  that  he 
had  conveyed  the  land  to  Duvall  was  rebut- 
ted by  the  record  itself,  showing  the  title 
still  to  be  in  the  person  making  the  state- 
ment. The  record  of  the  mortgage  was  not 
only  inadequate  for  the  purp6se  claimed,  but 
even  if  considered  in  connection  with  defend- 
ant's inquiry  from  Duval I's  grantor,  it  can- 
not be  held  sufficient,  in  the  absence  of  fur- 
ther investigation,  to  impart  such  notice  as 
"an  honest  man  of  ordinary  prudence  is  ac- 
customed to  act  upon"  when  making  a  pur- 
chase of  real  property;  and  if  not  suieh  as 
would  be  deemed  sufficient  for  aii  actttaT  pur- 
chaser, it  must  be  conceded,  under  tlie  ad- 
judications of  this  state,  that  it  li^^linsufil- 
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cient  to  protect  the  defendant  as  an  attach- 
ing creditor.  As  stated  in  Bent  v.  Coleman, 
89  III.  364,  368:  "A  person  about  to  pur- 
chase this  tract  of  land  would  naturally 
inquire  into  the  title  of  the  vendor.  He 
would  ascertain  his  source  of  title.  This  is 
the  ordinary,  and  usually  the  first,  inquiry." 
It  appears  that  Duvall  was  known  to  be  in 
the  vicinity  of  the  land  when  the  attachment 
was  made,  and  had  defendant  intended  to 
purchase  the  land  outright  it  would  have 
been  his  duty  to  ascertain,  and  he  would 
probably  have  endeavored  to  learn,  whether 
he  had  any  title  to  convey.  Had  this  been 
done,  it  is  presumed  he  would  have  been 
told  the  truth,  resulting  in  no  purchase  hav- 
ing been  made;  and,  if  made,  defendant, 
under  such  circumstances,  would  have  taken 
nothing  under  his  deed  as  against  Duvall's 
successors  in  interest.  He  could  not,  under 
such  circumstances,  have  been  a  purchaser 
in  good  faith;  and,  as  stated,  he  can  be  in 
no  better  position  as  an  attaching  creditor. 
When  defendant  was  informed  of  the  sale  to 
Duvall,  and  that  he  became  the  owner,  it 
had  reference  only  to  his  ownership  on  April 
,  23d,  which  was  prior  to  the  attachment,  and 
it  did  not  necessarily  follow  that  the  title 
was  in  him  at  the  time  of  the  levy;  nor 
does  it  appear  that  defendant  was  in  any 
manner  informed  that  his  debtor  either  was, 
or  claimed  to  be,  the  owner  at  that  time, 
and,  finding  the  record  evidence  of  title 
in  the  debtor's  supposed  grantor,  this  was 
sufiicient  to  put  him  on  inquiry,  and 
made  it  imperative  that  he  should  make  fur- 
ther investigation  before  acting,  or  else  as- 
sumed the  risk  of  Duvall  having  no  title. 
"It  was  not  incumbent  on  him  to  exhaust 
every  possible  source  of  information"  (John- 
son V.  Erlandson,  14  N.  D.  518,  105  N.  W. 
722),  but  it  was  his  duty  to  use  at  least 
reasonable  diligence  in  that  respect,  or,  in 
the  event  of  his  failure  to  do  so,  to  abide  the 
consequences.  When  he  examined  the  rec- 
ords, and,  in  place  of  finding  t  3  title  in 
the  debtor,  found  it  in  a  third  party,  he  was 
in  a  far  different  position  than  that  of  g^ 
person  attaching  property  on  a  claim  against 
one  who,  under  the  records,  holds  the  appa- 
rent title;  for  Duvall,  when  the  levy  was 
made  had  neither  the  apparent  nor  the  ac- 
tual title.  In  the  case  of  Davis  v.  Lutkiewiez, 
72  Iowa,  254,  33  N.  W.  670,  to  which  our 
attention  is  directed,  the  grantor  had  the 
deed  in  his  possession,  which  the  court  held 
was  better  evidence  of  title  than  a  record 
thereof,  as  the  record  would  have  imparted 
no  notice  not  disclosed  by  the  original  deed, 
and  when  the  person  holding  and  exhibiting 
such  instrument  represented  himself  to  be 
the  owner  of  the  property,  the  purchaser 
had  such  evidence  of  title  as  to  justify  him 
in  acting  accordingly.  In  this  respect  the 
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case  mentioned  is  very  diflferent  from  the 
one  under  consideration,  in  which  the  debtor 
had  neither  the  actual  title  nor  any  evidence 
thereof;  nor  does  it  appear  that  he  claimed 
to  be  the  owner  of  the  land,  nor  that,  after 
discovering  the  status  of  the  title  of  rec- 
ord, any  effort  was  made  to  ascertain  from 
anyone  likely  to  be  in  possession  of  the  de- 
sired information,  whether  at  the  time  of. 
the  levy  the  debtor  either  was  in  fact,  or 
claimed  to  be,  such  owner. 

After  a  careful  consideration  of  the  facts 
disclosed  by  the  record,  and  of  what  we 
deem  the  principles  of  law  applicable  there- 
to, as  announced  and  recognized  by  previous 
decisions  of  this  court,  we  are  impelled  to 
hold  that  plaintiffs  have  the  better  title,  on 
the  ground  that,  when  the  records  of  the 
clerk's  office  of  the  county  in  which  the  land 
may  be  situated  fail  to  show  any  title  in 
the  debtor,  but  disclose  it  to  be  in  another, 
and  the  title  in  fact  is  not  in  such  debtor, 
and  the  extrinsic  evidence  at  hand  is  in- 
sufficient to  warrant  the  creditor  in  acting 
on  the  theory  of  the  debtor  being  the  owner 
thereof,  such  attaching  creditor  must  abide 
the  risk  incurred  by  his  levy,  and  take  only 
"what  accident  throws  into  his  net  as  he 
finds  it,  and  that  he  cannot  claim  the  benefit 
of  a  fiction  to  get  more  than  his  debtor  real- 
ly owned."  Cowley  v.  McLaughlin,  141 
Mass.  181,  182,  4  N.  E.  821.  See  also 
Haynes  v.  Jones,  5  Met.  292;  Hamilton- 
Brown  Shoe  Co.  V.  Lewis,  7  Tex.  Civ.  App. 
509,  28  S.  W.  101. 

The  decree  of  the  court  below  should  ac- 
cordingly be  affirmed. 

Eakin,  J.,  dissenting: 

I  am  unable  to  concur  in  the  foregoing 
opinion.  The  real  point  upon  which  the 
decision  turns  is  that  the  purchaser  from 
a  grantee  whose  deed  is  not  recorded  is,  by 
reason  of  that  fact  alone,  put  upon  inquiry, 
and  consequently  charged  with  notice  of  the 
prior  unrecorded  conveyance  from  such  gran- 
tee; and  I  refer  to  the  rights  of  the  at- 
taching creditor  as  those  of  a  bona  fide  pur- 
chaser for  value  without  notice,  as  that  is 
what  the  statute  says  he  shall  be  deemed. 
It  is  conceded  that  if  the  grantee's  deed  is 
on  record,  a  purchaser  from  him  is  not  put 
upon  inquiry  or  notice  of  a  prior  unrecord- 
ed'deed.  He  takes  a  good  title,  if  in  fact 
ignorant  of  it.  There  are  many  cases  where 
there  can  be  no  record  of  one's  title,  such 
as  title  by  descent  or  by  adverse  possession, 
but  that  fact  cannot  prejudice  one's  right  to 
purchase  or  attach.  I  dare  say  that  it  is 
an  everyday  occurrence  that  purchasers  are 
made  from  grantees  who  have  not  yet  had 
their  deeds  recorded.  In  such  a  case  the 
purchaser  is  bound  to  search  the  record  for 
a  conveyance  from  the  apparent  owner. 
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disclosed  by  the  record,  as  well  as  from  his 
own  vendor,  but  the  fact  that  liis  vendor's 
deed  is  not  recorded  cannot  put  him  upon 
any  other  inquiry,  or  charge  him  with  no- 
tice of  any  other  facts.  Bellinger  &  C. 
Anno.  Codes  &  Statutes,  §  5359,  provides 
that  "every  conveyance  of  real  property 
within  this  state  hereafter  made,  which 
shall  not  be  recorded  as  provided  in  this 
title,  within  five  days  thereafter,  shall  be 
void  against  any  subsequent  purchaser  in 
good  faith  and  for  a  valuable  consideration 
of  the  same  real  property,  or  any  portion 
thereof,  whose  conveyance  shall  be  first  duly 
recorded."  From  this  it  seems  clear  that 
the  recording  statute  has  no  reference  to 
the  title  acquired  by  the  purchaser  from  one 
whose  deed  is  not  recorded,  but  affects  the 
title  only  of  him  who  fails  to  record  his 
deed  until  a  prior  deed  from  his  grantor,  of 
which  he  had  no  notice  is  recorded.  The 
statute  contains  no  suggestion  or  imputa- 
tion that  one  can  purchase  only  from  him 
who  appears,  from  the  record  to  be  the 
owner,  or  if  he  does  so,  it  is  at  his  peril. 
The  effect  of  the  opinion  in  the  case  is  that, 
if  one  purchases  from  a  person  who  is  not 
disclosed  by  the  record  to  be  the  owner,  he 
gets  only  such  title  as  his  grantor  actually 
has  at  the  time  of  the  purchase,  regardless 
of  the  provisions  of  the  recording  statute. 
This  is  the  holding  in  Flynt  v.  Arnold,  2  Met. 
619.  The  effect  of  our  statute  (Bellinger 
&  C.  Anno.  Codes  &  Statutes,  §§  302,  5359) 
is  that  the  attachment  can  reach  the  actual 
interest  had  in  the  property  by  the  debtor 
at  the  time  of  the  attachment,  and  as  to  this 
remedy  the  registration  laws  have  no  ap- 
plication whatever,  and  the  attachment  can 
reach  only  such  interest,  except  that  in 
case  of  a  prior  conveyance  by  the  debtor, 
such  conveyance  will  be  deemed  void  if  it 
is  unrecorded  and  the  creditor  is  without 
notice  of  its  existence,  and  in  that  case  the 
attachment  will  be  effectual  as  though  said 
deed  had  not  been  made,  and  the  recording 
statute,  by  its  terms  or  intendment,  applies 
only  to  such  unrecorded  instrument.  In  the 
case  of  Davis  v.  Lutkiewiez,  72  Iowa,  254, 
33  N.  W.  670,  it  is  said:  "An  unrecorded 
deed  is  valid  as  to  the  whole  world,  except 
a  subsequent  purchaser  for  a  valuable  con- 
sideration without  notice.  Surely  the  deed 
itself  is  better  evidence  of  title  in  the  gran- 
tee than  the  record  of  the  deed.  This  deed 
the  mortgagor  had  and  held  when  Davis 
&  Sons  took  their  mortgage.  A  record  of  it 
would  have  imparted  no  notice  not  impart- 
ed by  the  original  instrument."  The  court, 
further  speaking  of  the  case  of  Flynt  v. 
Arnold,  supra,  which  holds  that  "one  who 
purchases  land  from  a  person  holding  an 
unrecorded  deed  purchases  at  his  peril," 
safs:  "But  this  proposition  cannot  be  sus- 
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tained,   because,    under    our   registry  lavi 
the  holder  of  an  unrecorded  deed  has  a  com- 
plete title  except  as  against  a  subsequeot 
good-faith  purchaser  without  notice,"  John- 
son V.  Erlaridson,  14  N.  D.  518,  105  X.  W. 
722,  was  a  case  where  Hogenson,  the  origin- 
al owner,  conveyed  to  Erlandson,  which  con- 
veyance was  never  recorded.    Erlandaon  a- 
ecuted  a  deed  to  Baker,  but  it  was  never  de- 
livered, and  was  fraudulently  put  on  nm^i 
by   Baker,     and   plaintiff    claims    throuj^l 
Baker.      The    question    was    whether  the 
fact  that  the  deed  to  Erlandson  was  un- 
recorded put  plaintiff  on  inquiry  or  charged 
her  with  notice  of  Erlandson's  rights.   Tbe 
court   say,   in  substance,  it  is  urged  that 
the  failure  to  record  the  deed  from  Hogeo- 
son  to  Erlandson  was  sufficient  to  pat  plain- 
tiff upon  inquiry,  and  charge  her  with  no- 
lice  of  the  facts  which  inquiry  of  Erland- 
son    would    have     disclosed.       The    coo:: 
further    say:       "We    cannot    agree   wih 
this    argument.      The    fact    that   the  rec- 
ord failed  to  show  that  Hogenson  had  e^er 
parted  with  his  title  was  constructive  Doiicei 
of    Hogenson 's    rights,    and    nothing  more.| 
The  only  subject  of  inquiry  suggested  byi 
that  fact  was  the  question  as  to  whether  cd 
not  Erlandson  had  unconditionally  acqui^^^ 
Hogenson's  title.     It  is  admitted  that  smc)\ 
is  the  fact."    The  Massachusetts  cases  ho) 
that  the  attaching  creditor  is  not  proUct 
in  his  levy  unless  the  attachment  debtor  hi 
at  the  time  of  the  levy  a  record  title,  on  tU 
theory  that  that  is  his  means  of  informa 
tion  (Cowley  v,  McLaughlin,  141  Mass.  M} 
4  N.  E.  821;  Haynes  v.  Jones,  5  Met  29i 
but  in  the  former  case  the  court  suggest  tb 
if  he  knew  at  the  time  of  the  attachmrr 
that  the  title  had  passed  to  the  attachic 
debtor,  it  might  be  sufficient.     In  Da^i* 
Lutkiewiez,  supra,  it  may  be  inferred  tU 
the  mortgagees  had  I^nowledge  of  the  lU 
veyance  to  their  mortgagor;   and  in  Jobi 
son   V.    Erlandson,    supra    tbe    plaintiff, 
taking  here  title  under  an  unrecorded  \k« 
had  the  same  character  of  information  of  i 
execution  as  the  attaching  creditor  bad 
this  case,  viz.,  the  statement  of  the  grast 
in  the  unrecorded  deed.    In  this  case  the  a 
taching     creditor     had     information    frd 
Lentz,  Duvairs  grantor,  that  a  convex  aa 
had  been  made  to  Duvall;    and  I  am  ctl 
vinced  that  in  such  a  case  a  purchaser  I 
value  without  notice  is  not,  by  reason  of  t 
absence  of  the  vendor's  title  from  the  tw^»J 
put   upon   inquiry   or  charged    with   cvt: 
that  th6  grantee  in  the  unrecorded  deed  U 
previously  conveyed  the  property. 

Slater,  C,  concurs  in  thia  dissent 

Petition  for  rehearing  denied. 


1909. 


BYRNE  HAMMER  DRY  GOODS  CO.  v.  WILLIS-DUNN  CO. 


580 


SOUTH  DAKOTA  SUPR£M£   COURT. 

BYRNE  HAMMER    DRY    GOODS    COM- 
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V. 

TV7LLIS-DUNN  COMPANY  et  al., 
Respts. 

(23  S.  D.  221,  121  N.  W.  620.) 

Pleading  —  fraadalent  corporation  — 

disposition  of  stock. 

1.  In  a  suit  to  hold  a  corporation  liable 
for  debts  of  a  partnership  to  the  business 
of  which  it  succeeds,  on  the  theory  that  its 
drganiration  was  fraudulent  in  fact,  or 
that,  under  the  facts  surrounding  the  organ- 
ization, it  was  liable  for  the  debts  of  the 
{lartnersbip,  what  the  stockholders  did  with 
tlieir  8tock  since   the   organization   is   im- 


material as  matter  of  pleading,  although 
such  matters  might  be  material  as  evidence 
tending  to  support  a  charge  of  fraud. 

Fraud  —  corporate  organization  —  ab- 
sorption of  assets. 

2.  The  fact  that  members  of  an.  insolvent 
partnership  contribute  the  insurance  money 
received  for  a  destruction  of  its  assets  by 
fire,  to  the  organization  of  a  corporation,  to 
continue  its  business,  taking  stock  in  such 
corporation  in  return,  does  not  necessarily 
imply  a  fraudulent  intent  on  their  part  to 
hinder  and  delay  the  creditors  of  the  part- 
nership. 

Corporation  —  succeeding  partnership 
—  liability  for  debts. 

•  3.  A  corporation  which  continues  the 
business  of  an  insolvent  partnership  is  not, 
in  the  absence  of  fraud,  liable  for  its  debts, 
where  it  is  organized  by  the  former  partners, 


Note.  —  LiahiUty  of  corporation  formed 
by  /frm,  partnershipf  or  association 
for  debts  of  old  ctmcem,  in  the  ah' 
«ence    of     express     assumption     or 

fraud, 

Where,  as  in  Btbne  Hammer  Dbt  Goods 
"o.  V.  Wnxis-DuNN  Co.  the  stockholders 
>i  a  corporation  formed  by  members  of  a 
ffe-existing  partnership,  association,  or 
inn  include  also  third  persons,  the  deci- 
ionfl  seem  agreed  in  holding  that  the  cor- 
)>>ratioii,  in  the  absence  of  fraud  or  ex- 
ress  agreement,  cannot  be  held  liable  for 
^f"  partnership  debts. 

Thus,  in  Paxton  ▼.  Ba6on  Mill  &  Min. 
'o.  2  Xev.  257,  it  was  held  that  a  corpora- 
i'>n  whose  property  was  composed  partly 
f  that  of  a  pre-existing  association  and 
art!?  of  property  of  third  persons  uncou- 
nted with  such  association  was  not  lia- 
^  for  the  debts  of  the  association!  The 
wrt  said :  "Had  the  mill  owners  all  been 
ambers  of  the  firm  of  Fairfax,  Doake,  k 
0-  at  the  time  the  debt  sued  on  was  con- 
■«Pted,  and  had  they  formed  a  corpora- 
&n  for  the  purpose  of  carrying  out  the 
»i(K;ts  of  the  partnership  or  association, 
itbout  taking  in   strangers,  in  such  case 

•  corporation  would,  perhaps,  be  prima- 
ly  liable  in  equity  for  the  debts  of  the 
fiociation  which  it  succeeded.  Under  such 
rcmnstances  the  property  of  no  one  but 
|Me  who  contracted  the  debt  and  were 
iginally  liable  would  be  taken  or  sub- 
ted  to  the  payment  of  it.  The  same 
rwns  continue  the  same  business,  with 
f  same  property,  with  no  substantial 
utge  except  In  name.  In  such  a  case 
we  is  no  reason  why  in  equity  the  cor- 
ration  should  not  be  primarily  liable 
'  the  debts,  as  it  has  succeeded  to  the 
9perty  of  the'  association.  But  if  the 
f<  contended  for  by  counsel  for  appellant 

the  law,  the  property  of  a  stranger  to 
'  contract  of  indebtedness,  who  may  liave 
1  no  knowledge  of  its  existence,  or  even 

•  means  of  ascertain in/^  it,  would  be  sub- 
M  to  the  payment  of  the  liabilities  of 
'i^iduals  with  whom  be  may  have  asso- 
ted  himiielf  in  a  common  enterprise  or 
LR,A.(X.S.)     • 


business.  The  injustice  of  such  a  rule  is 
so  apparent  that  no  subtlety  of  reason  can 
well  disguise  it." 

So,  in  Church  v.  Church  Cementico  Co.  75 
Minn.  85,  77  N.  W.  548,  where  a  corpora- 
tion had  been  formed  by  the  owner  of  a 
concern,  his  wife,  and  an  employee,  it  was 
held  that  the  corporation  was  not  liable 
for  a  debt  due  from  the  former  concern 
to  the  employee,  where  the  only  assump- 
tion was  a  verbal  agreement  between  the 
former  proprietor  and  the  employee,  of 
which  the  wife,  who  owned  the  greater  part 
of  the  stock,  knew  nothing. 

So,  a  corporation  formed  by  the  mem- 
bers of  an  insolvent  partnership  and  a 
third  person,  who,  in  good  faith,  put  a 
large  amount  of  money  into  the  new  con- 
cern, believing  that  the  partnership  debts 
had  been  paid,  is  not  liable,  even  in  equity, 
to  a  partnership  creditor,  but  the  partners' 
interest  in  the  corporation  may  be  reached. 
Hall  v.  Baker  Furniture  Co.  86  Neb.  389, 
125  N.  W.  628. 

And  in  McLellan  v.  Detroit  File  Works, 
56  Mich.  579,  23  N.  W.  321,  where  a  part- 
nership consisting  of  two  members  was  re- 
organized into  a  corporation,  in  which  two 
others  were  given  one  share  of  stock  each, 
and  the  partnership  property  was  trans- 
ferred to  the  corporation,  only  one  note  of 
the  partnership  being  assumed,  in  an  ac- 
tion on  other  notes  of  the  partnership,  it 
was  held  that  the  corporation  was  taot  lia- 
ble although  one  of  the  former  partners, 
without  authority,  had  attempted  to  give 
renewal  notes  of  the  corporation.  The 
court  said:  "The  fact  that  nearly  all  th^ 
shares  in  the  corporation  were  issued  to 
Rowe  &  Hayes  is  mentioned  in  the  argu- 
ment as  tending  to  the  proof  of  an  under- 
standing that  the  corporation  would  as- 
sume partnership  debts.  But  it  was  an 
immaterial  fact.  The  corporation  when 
formed  was  not  identical  with  the  partner- 
ship of  Rowe  &.  Hayes,  and  could  not  be 
sued  for  their  debts  even  if  there  were  no 
other  stockholders.  But  in  this  case  there 
were  others;  and  though  their  interests 
were  insignificant,  they  were  entitled  to 
no  less   protection  on  that  account.     And 
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who  pay  for  their  stock  by  insurance  money 
collected  for  the  destruction  of  the  partner- 
ship assets  by  fire,  and  a  stranger  who, 
with  knowledge  of  the  facts,  contributed 
cash  equal  to  that  of  each  partner,  each 
contributor  taking  a  pro  rata  share  of  stock 
for  his  contribution. 

Same  —  subscription  —  oonsideration  — 
Issuance  of  stock. 

4.  The  issuance,  by  a  corporation  organ- 
ized to  continue  the  business  of  an  insol- 
vent partnership,  of  its  stock  to  the  mem- 
bers of  the  partnership,  who  contributed 
cash  received  from  insurance  on  the  partner- 
ship property,  is  a  sufficient  consideration 
for  the  money  so  contributed,  so  that  it  is 
not  liable  to  account  for  such  money  to  the 
creditors  of  the  partnership. 

(Corson,  J.,  dissents.) 

(May  21,  1909.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Circuit  Court  for  Custer  Ck)unty  sus- 
taining a  demurrer  to  the  complaint  in .  a 
suit  to  hold  a  corporation   liable  for  the 


debts  of  a  partnership  to  the  basinets  oi 
which  it  had  succeeded.    Affirmed. 

The  facts  are  stated  in  the  opinioD. 

Messrs.  Ebcn  W.  Martin  and  NomuB 
T.  Mason  for  appellant. 

Mr.  E.  li.  Grantham,  for  respondents: 

In  the  absence  of  a  special  agreemenu  i 
newly  organized  corporation  is  not  an^ver- 
able  for  the  debts  of  an  old  corpcration  or 
firm  to  whose  business  and  property  it  bi« 
succeeded,  unless  it  affirmatively  ap{x*rs 
form  the  pleadings  and  proofs  that  the 
transfer  of  the  property  and  frsDchises 
amounts  to  a  fraud,  or  the  circumstaneea 
attending  are  such  as  to  warrant  a  finding 
that  it  is  a  mere  continuation  of  the  ok 
corporation  under  a  different  name. 

Austin  V.  Tecumseh  Nat.  Bank,  49  Xeb. 
412,  36  L.R.A.  444,  59  Am.  St  Bep.  543, 
68  N.  W.  628. 

Whiting,  J.,  delivered  the  opinion  of  tbe 
court: 

This  case  is  before  us  upon  appeal  frDis 
an   order   sustaining   defendant's  demuntr 


when  this  suit  was  instituted,  changes  had 
been  made  which  brought  in  new  parties 
in  no  way  chargeable  with  any  equities 
which  might  have  existed  against  the  origi- 
nal members.  This  is  mentioned  not  as  a 
fact  having  any  importance  in  this  case, 
but  to  bring  out  in  stronger  light  the  errors 
which  led  to  the  judgment  complained  of." 

And  a  corporation  formed  by  one  who 
is  embarrassed  in  business,  and  who  trans- 
fers all  of  his  property  to  the  corporation 
for  stock  of  about  the  value  of  such  prop- 
erty, is  not  liable  for  his  old  debts,  although 
he  was  given  control  of  the  corporation; 
there  being  no  express  assumption  of  such 
debts,  although  there  was  an  "understand- 
ing" that  they  should  be  assumed.  Dur- 
lacher  v.  Frazer,  8  VVyo.  58,  80  Am.  St. 
Rep.  918,  55  Pac.  306. 

So,  in  Austin  v.  Tecumseh  Nat.  Bank, 
49  Neb.  413,  35  L.R.A.  444,  59  Am.  St. 
Rep.  643,  68  N.  W.  628,  it  was  held  that, 
in  the  absence  of  fraud  or  a  special  agree- 
ment, a  newly  organized  corporation  for 
banking  purposes  which  had  succeeded  to 
the  business  and  property  of  a  pre-existing 
partnership  was  not  liable  for  the  debts  of 
the  latter  coffcern,  where  it  was  not  shown 
that  the  stockholders  of  the  corporation 
were  the  former  partners,  or  that  the  cor- 
poration was  a  mere  continuance  of  the 
former  firm. 

And  in  Bradley  Fertilizer  Co.  v.  South 
Pub.  Co.  44  N.  Y.  S.  R.  119,  17  N.  Y.  Supp. 
587,  where  goods  were  sold  to  an  unincor- 
porated company,  it  was  held  that  a  cor- 
poration formed  by  the  owner  of  the  old 
company  and  his  employees  could  not  be 
held  liable  for  a  debt  of  that  company  as 
a  de  facto  corporation. 

In  Reed  Bros.  Co.  v.  First  Nat.  Bank, 
46  Neb.  168,  64  N.  W.  701,  where  a  failing 
partnership  was  formed  into  a  corporation 
29  L.R.A.(N.S.) 


haying  as  stockholders  the  members  of  t^^ 
partnership  and  third  persons,  who  knrw 
that  there  were  outstanding  partner^l:? 
debts,  and  the  assets  and  business  of  t'ae 
partnership  were  transferred  to  the  corpora- 
tion, which  continued  the  partnership  bc&i- 
ness,  itwas  held  that  these  facts  warrant- 
ed the  assumption  that  the  corporation  s»- 1 
sumed  the  liabilities  of  the  partnership. 

And  the  fact  that  the  members  of  tSe 
two  concerns  are  the  same  is  not  eoceii:- 
sive. 

Thus  it  was  held  in  Campbell  t.  Farm- 
ers' &  M.  Bank,  49  Neb.  143,  68  X.  W. 
344,  that  the  purchase  of  part  of  the  »3 
sets  of  a  partnership  which  had  condi^t^i 
a  bank,  by  a  corporation  organized  by  t'3« 
members  of  the  former  partnership  fv 
banking  purposes,  did  not  raise  a  conclu- 
sive presumption  that  the  corporation  be- 
came liable  for  the  partnerships  debts,  and 
it  was  also  held  that  the  two  companies 
were  not  identical. 

And  in  Schufeldt  v.  Smith,  139  Mo.  y'^ 
40  S.  W.  887,  where  the  evidence  was  b^*.^ 
to  show  an  assumption  by  a  corporat*  n: 
which  was  formed  by  the  members  cf  i 
partnership,  of  the  partnership  debts,  r 
was  held  that  the  fact  that  the  members  ^ 
the  partnership  and  stockholders  of  th 
corporation  were  the  same  persons  did  ka 
imply  an  assumption  of  the  partners^:: 
debts,  and  that  the  corporation  and  tii 
pre-existing  partnership  were  not  idertiri 
although  composed   of  the    same   meTc'xr; 

So,  a  corporation  which  was  form  r! 
a  partnership,  and  which  haa  acquired  a 
of  the  partnership  property,  is  not  V.»V 
for '  services  rendered  to  the  partner*'  '■ 
Culberson  v.  Alabama  Constr.  Co.  127  C^ 
699,  9  L.R.A.  (N.S.)  411,  66  S.  E.  Tf-.' 
A.  &  E.  Ann.   Cas.   507.      The  court  -a 

There  was  nothing  to  show  that  there  iJ 
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BYRNE    HAMMER    DRY    GOODS    COM- 
PANY, Appts., 

V. 

WILLIS-DUNN  COMPANY  et  al., 

Reapts. 

(23  S.  D.  221,  121  N.  W.  620.) 

Pleading  ^  fraudulent  corporation  — 
disposition  of  stock. 

1.  In  a  suit  to  hold  a  corporation  liable 
for  debts  of  a  partnership  to  the  business 
of  which  it  succeeds,  on  the  theory  that  its 
organization  was  fraudulent  in  fact,  or 
that,  under  the  facts  surrounding  the  organ- 
ization, it  was  liable  for  the  debts  of  the 
partnership,  what  the  stockholders  did  with 
their   stock   since   the  organization   is   im- 


material as  matter  of  pleading,  although 
such  matters  might  be  material  as  evidence 
tending  to  support  a  charge  of  fraud. 

Fraud  —  corporate  organization  —  ab- 
sorption of  assets. 

2.  The  fact  that  members  of  an.  insolvent 
partnership  contribute  the  insurance  money 
received  for  a  destruction  of  its  assets  by 
fire,  to  the  organization  of  a  corporation,  to 
continue  its  business,  taking  stock  in  such 
corporation  in  return,  does  not  necessarily 
imply  a  fraudulent  intent  on  their  part  to 
hinder  and  delay  the  creditors  of  the  part- 
nership. 

Corporation  —  succeeding  partnership 
—  liability  for  debts. 

•  3.  A  corporation  which  continues  the 
business  of  an  insolvent  partnership  is  not, 
in  the  absence  of  fraud,  liable  for  its  debts, 
where  it  is  organized  by  the  former  partners. 


Note,  —  Liability  of  corporation  fortneO 
hy  fimif  partnership,  or  association 
for  debts  of  old  concern,  in  the  ah' 
sence  of  express  assumption  or 
fraud. 

Where,  as  in  Btbne  Hammer  Dbt  Goods 
Co.  V.  Welus-Dunn  Co.  the  stockholders 
of  a  corporation  formed  by  members  of  a 
pre-existing  partnership,  association,  or 
firm  include  also  third  persons,  the  deci- 
sions seem  agreed  in  holding  that  the  cor- 
poration, in  the  absence  of  fraud  or  ex- 
press agreement,  cannot  be  held  liable  for 
the  partnership  debts. 

Thus,  in  Paxton  v.  Ba6on  Mill  &  Min. 
Co.  2  Nev.  257,  it  was  held  that  a  corpora- 
tion whose  property  was  composed  partly 
of  that  of  a  pre-existing  association  and 
partly  of  property  of  third  persons  uncon- 
nected with  such  association  was  not  lia- 
ble for  the  debts  of  the  association.  The 
court  said:  "Had  the  mill  owners  all  been 
members  of  the  firm  of  Fairfax,  Doake,  & 
Co.  at  the  time  the  debt  sued  on  was  con- 
tracted, and  had  they  formed  a  corpora- 
tion for  the  purpose  of  carrying  out  the 
objects  of  the  partnership  or  association, 
without  taking  in  strangers,  in  such  case 
the  corporation  would,  perhaps,  be  prima- 
rily liable  in  equity  for  the  debts  of  the 
association  which  it  succeeded.  Under  such 
circumstances  the  property  of  no  one  but 
those  who  contracted  the'  debt  and  were 
originally  liable  would  be  taken  or  sub- 
jected to  the  payment  of  it.  The  same 
persons  continue  the  same  business,  with 
the  same  property,  with  no  substantial 
change  except  in  name.  In  such  a  case 
there  is  no  reason  why  in  equity  the  cor- 
poration should  not  be  primarily  liable 
for  the  debts,  as  it  has  succeeded  to  the 
property  of  the  association.  But  if  the 
rule  contended  for  by  counsel  for  appellant 
be  the  law,  the  property  of  a  stranger  to 
the  contract  of  indebtedness,  who  may  have 
had  no  knowledge  of  its  existence,  or  even 
the  means  of  ascertaining  it,  would  be  sub- 
jected to  the  payment  of  the  liabilities  of 
individuals  with  whom  he  may  have  asso- 
ciated himself  in  a  common  enterprise  or 
29  L.R.A.(N.S.)     ' 


business.  The  injustice  of  such  a  rule  is 
so  apparent  that  no  subtlety  of  reason  can 
well  disguise  it." 

So,  in  Church  v.  Church  Cementico  Co.  75 
Minn.  85,  77  N.  W.  548,  where  a  corpora- 
tion had  been  formed  by  the  owner  of  a 
concern,  his  wife,  and  an  employee,  it  was 
held  that  the  corporation  was  not  liable 
for  a  debt  due  from  the  former  concern 
to  the  employee,  where  the  only  assump- 
tion was  a  verbal  agreement  between  the 
former  proprietor  and  the  employee,  of 
which  the  wife,  who  owned  the  greater  part 
of  the  stock,  knew  nothing. 

So,  a  corporation  formed  by  the  mem- 
bers of  an  insolvent  partnership  and  a 
third  person,  who,  in  good  faith,  put  a 
large  amount  of  money  into  the  new  con- 
cern, believing  that  the  partnership  debts 
had  been  paid,  is  not  liable,  even  in  equity, 
to  a  partnership  creditor,  but  the  partners' 
interest  in  the  corporation  may  be  reached. 
Hall  v.  Baker  Furniture  Co.  86  Neb.  389, 
125  N.  W.  628. 

And  in  McLellan  v.  Detroit  File  Works, 
56  Mich.  679,  23  N.  W.  321,  where  a  part- 
nership consisting  of  two  members  was  re- 
organized into  a  corporation,  in  which  two 
others  were  given  one  share  of  stock  each, 
and  the  partnership  property  was  trans- 
ferred to  the  corporation,  only  one  note  of 
the  partnership  being  assumed,  in  an  ac- 
tion on  other  notes  of  the  partnership,  it 
was  held  that  the  corporation  was  taot  lia- 
ble although  one  of  the  former  partners, 
without  authority,  had  attempted  to  give 
renewal  notes  of  the  corporation.  The 
court  said:  "The  fact  that  nearly  all  thQ 
shares  in  the  corporation  were  issued  to 
Rowe  &  Hayes  is  mentioned  in  the  argu- 
ment as  tending  to  the  proof  of  an  under- 
standing that  the  corporation  would  as- 
sume partnership  debts.  But  it  was  an 
immaterial  fact.  The  corporation  when 
formed  was  not  identical  with  the  partner- 
ship of  Rowe  &.  Hayes,  and  could  not  be 
sued  for  their  debts  even  if  there  were  no 
other  stockholders.  But  in  this  case  there 
were  others;  and  though  their  interest!! 
were  insignificant,  they  were  entitled  to 
no  less  protection  on  that  account.     And 
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who  pay  for  their  stock  by  insurance  money 
collected  for  the  destruction  of  the  partner- 
ship assets  by  fire,  and  a  stranger  who, 
with  knowledge  of  the  facts,  contributed 
cash  equal  to  that  of  each  partner,  each 
contributpr  taking  a  pro  rata  share  of  stock 
for  his  contribution. 

Same  —  subscription  —  consideration  — 

issuance  of  stock. 

4.  The  issuance,  by  a  corporation  organ- 
ized to  continue  the  business  of  an  insol- 
vent partnership,  of  its  stock  to  the  mem- 
bers of  the  partnership,  who  contributed 
cash  received  from  insurance  on  the  partner- 
ship property,  is  a  sufficient  consideration 
for  the  money  so  contributed,  so  that  it  is 
not  liable  to  account  for  such  money  to  the 
creditors  of  the  partnership. 

(Corson,  J.,  dissents.) 

(May  21,  1909.) 

APPEAL  by  plaintiflf  from  an  order  of  the 
Circuit  Court  for  Custer  Ck)unty  sus- 
taining a  demurrer  to  the  complaint  in .  a 
suit  to  hold  a  corporation   liable  for  the 


debts  of  a  partnership  to  the  business  oi 
which  it  had  succeeded.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Eben  W.  Martin  and  NormiB 
T.  Mason  for  appellant. 

Mr.  E.  li.  Grantham,  for  respondent!: 

In  the  absence  of  a  special  agreement,  i 
newly  organized  corporation  is  not  ansver- 
able  for  the  debts  of  an  old  corporation  or 
firm  to  whose  business  and  property  it  bu 
succeeded,  unless  it  affirmatively  appeftif  | 
form  the  pleadings  and  proofs  that  tbe  i 
transfer  of  the  property  and  franchises 
amounts  to  a  fraud,  or  the  cireumstaccH 
attending  are  such  as  to  warrant  a  finding 
that  it  is  a  mere  continuation  of  the  oM 
corporation  under  a  different  name. 

Austin  v.  Tecumseh  Nat.  Bank,  49  Neb. 
412,  35  L.R.A.  444,  59  Am.  St.  Rep.  5U, 
68  N.  W.  628. 

Whiting,  J.,  delivered  the  opinion  of  t^ 
court: 

This  case  is  before  us  upon  appeal  from 
an   order   sustaining   defendant's  demurrer 


when  this  suit  was  instituted,  changes  had 
been  made  which  brought  in  new  parties 
in  no  way  chargeable  with  any  equities 
which  might  have  existed  against  the  origi- 
nal members.  This  is  mentioned  not  as  a 
fact  having  any  importance  in  this  case, 
but  to  bring  out  in  stronger  light  the  errors 
which  led  to  the  judgment  complained  of." 

And  a  corporation  formed  by  one  who 
is  embarrassed  in  business,  and  who  trans- 
fers all  of  his  property  to  the  corporation 
for  stock  of  about  the  value  of  such  prop- 
erty, is  not  liable  for  his  old  debts,  although 
he  was  given  control  of  the  corporation; 
there  being  no  express  assumption  of  such 
debts,  although  there  was  an  "understand- 
ing" that  they  should  be  assumed.  Dur- 
lacher  v.  Frazer,  8  Wyo.  58,  80  Am.  St. 
Rep.  918,  55  Pac.  306. 

So,  in  Austin  v.  Tecumseh  Nat.  Bank, 
49  Neb.  413,  35  L.R.A.  444,  59  Am.  St. 
Rep.  543,  68  N.  W.  628,  it  was  held  that, 
in  the  absence  of  fraud  or  a  special  agree- 
ment, a  newly  organized  corporation  for 
banking  purposes  which  had  succeeded  to 
the  business  and  property  of  a  pre-existing 
partnership  was  not  liable  for  the  debts  of 
the  latter  concern,  where  it  was  not  shown 
that  the  stockholders  of  the  corporation 
were  the  former  partners,  or  that  the  cor- 
poration was  a  mere  continuance  of  the 
former  firm. 

And  in  Bradley  Fertilizer  Co.  v.  South 
Pub.  Co.  44  N.  Y.  S.  R.  119,  17  N.  Y.  Supp. 
587,  where  goods  were  sold  to  an  unincor- 
porated company,  it  was  held  that  a  cor- 
poration formed  by  the  owner  of  the  old 
company  and  his  emplovees  could  not  be 
held  liable  for  a  debt  of  that  company  as 
a  de  facto  corporation. 

In  Reed  Bros.  Co.  v.  First  Nat.  Bank, 
46  Neb.  168,  64  N.  W.  701,  where  a  failing 
partnership  was  formed  into  a  corporation 
29  L.R.A.(N.S.) 


haying  as  stockholders  the  members  of  tb* 
partnership  and  third  persons,  who  kncv 
that  there  were  outstanding  partner^iiif 
debts,  and  the  assets  and  business  of  the 
partnership  were  transferred  to  the  corpora- 
tion, which  continued  the  partnership  ba$i- 
ness,  itwas  held  that  these  facts  warrant- 
ed the  assumption  that  the  corporation  &»- 
sumed  the  liabilities  of  the  partnership. 

And  the  fact  that  the  members  of  t^A 
two  concerns  are  the  same  is  not  conek- 
sive. 

Thus  it  was  held  in  Campbell  ▼.  Fan& 
ers'  &  M.  Bank,  49  Neb.  143,  68  K.  W 
344,  that  the  purchase  of  part  of  the  a5 
sets  of  a  partnership  which  had  conducts, 
a  bank,  by  a  corporation  organized  by  th 
members  of  the  former  partnership  f- 
banking  purposes,  did  not  raise  a  con<.x 
sive  presumption  that  the  corporation  he 
came  liable  for  the  partnerships  debts,  an 
it  was  also  held  that  the  two  oompaikU 
were  not  identical. 

And  in  Schufeldt  v.  Smith,  139  Mo.  3»V 
40  S.  W.  887,  where  the  evidence  was  1*' 
to   show  an   assumption   by  a   corporal*  - 
which   was   formed  by   the   members  of 
partnership,   of    the   partnership   debts^ 
was  held  that  the  fact  that  the  memberis 
the    partnership    and    stockholders    of    t 
corporation  were  the  same  persons  did  r 
imply    an    assumption   of    the   partners^ 
debts,   and   that   the   corporation   and    t 
pre-existing  partnership  were  not  identi*. 
although  composed  of  the  same  memb^ 

So,    a    corporation    which    was    fi-»rn^    i 
a  partnership,  and  which  has  acquired 
of  the  partnership  property,   is  not   V.-. 
for  •  services    rendered    to    the    partner**.  ? 
Culberson  v.  Alabama  Constr.  Co,  127   ^ 
599,  9  L.R.A. (N.S.)    411,   56   S.  E.  76,% 
A.  &  E.  Ann.   Cas.   507.     The  court   «» 
"There  was  nothing  to  show  that  there  } 
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to  the  complaint.  The  complaint  is  quite 
lengthy,  and  may  be  briefly  summarized 
as  follows:  It  is  alleged  that  the  plaintiff 
is  a  corporation;  that  the  defendant  WilliS' 
Dunn  Company  is,  and  has  been  since  the 
month  of  October,  1001,  a  corporation,  said 
corporation  having  been  incorporated  in  Oc- 
tober, 1901,  as  the  Fitch-Willis  Company, 
and  having,  on  January,  1903,  by  amend- 
ment of  its  articles  of  incorporation, 
changed  its  name  to  the  Willis-Dunn  Com- 
pany; that  during  the  year  1901,  and  prior 
thereto,  the  plaintiff  sold  and  delivered  to 
the  defendants  Fitch  &  Willis,  then  doing 
business  as  copartners,  certain  goods,  wares, 
and  merchandise,  to  the  value  exceeding 
$865;  that  on  or  about  April  10,  1902,  the 
said  defendants  Fitch  &  Willis  executed  to 
the  plaintiff  their  promissory  note  for  the 
balance,  due  one  day  after  this  date,  and 
drawing  interest  at  6  per  cent  per  annum 
from  date  until  paid;  that  thereafter,  on 
about  April  3,  1905,  the  plaintiff  recovered 
judgment  against  the  said  Fitch  &  Willis 
upon  said  note;  that  thereafter,  and  before 


the  commencement  of  this  action,  an  execu- 
tion was  duly  issued  against  the  said  de- 
fendants, and  duly  returned  unsatisfied; 
that  during  the  latter  part  of  September, 
1901,  the  said  copartnership  of  Fitch  & 
Willis,  and  the  individual  members  there- 
of, became,  and  ever  since  have  been,  in- 
solvent; that  while  so  insolvent,  in  October, 
1901,  the  said  defendant  Fitch  &  Willis 
caused  to  be  organized  a  corporation  known 
as  the  Fitch-Willis  Company,  of  which 
corporation  the  said  Fitch  was  chosen  as 
president,  and  said  Willis  as  treasurer,  and 
one  Frank  L.  Dunn,  the  brother-in-law  of 
said  Willis,  as  secretary,  and  to  which  cor- 
poration the  defendants  Fitch  &,  Willis 
transferred  the  proceeds  of  certain  policies 
of  insurance  against  fire,  written  upon  the 
property  of  said  firm  of  Fitch  &  Willis,  and 
upon  which  losses  had  accrued,  and  M'hich 
said  insurance  so  received  was  the  amount 
of  $2,000;  that  said  Fitch-Willis  Company 
received  the  proceeds  of  said  insurance  fire 
policy,  to  wit,  $2,000,  and  mingled  the  same 
with  its  assets,  and  used  the  same  in  its 


been  any  assumption  by  the  corporation 
of  debts  of  the  partnership,  or  that  it  had 
acquired  the  partnership's  property  in 
fraud  of  creditors  of  the  firm.  A  cor- 
poration which  lawfully  acquires  the  prop- 
erty of  a  partnership  does  not  thereby  be- 
come liable  for  the  partnership's  debts. 
Partners  own  the  firm  property  just  as  in- 
dividuals own  their  property;  and,  *as  the 
ordinary  creditors  of  an  individual  have  no 
lien  on  his  property,  and  cannot  prevent 
him  from  disposing  of  it  as  he  pleases,  so 
the  ordinary  creditors  of  a  firm  have  no 
lien  on  the  property  of  the  firm  so  as  to  be 
able  to  prevent  it  from  parting  with  that 
property  to  whomsoever  it  chooses.' " 

And  a  corporation  formed  by  a  surviving 
partner,  to  which  the  former  partner- 
ship assets  were  transferred  to  pay  for 
such  partner's  stock,  is  not  liable  on  a  note 
indorsed  by  such  partner  in  the  firm  name 
without  authority,  where  there  was  no  in- 
tent to  defraud  creditors.  National  Bank 
v.  Hollingsworth,  135  N.  C.  556,  47  S.  E. 
618. 

So,  where  a  partnership  was  dissolved 
and  the  partners  entered  into  an  agree- 
ment whereby  one  was  to  cause  a  corpora- 
tion to  be  formed  in  which  he  was  to  hold 
most  of  the  stock,  and  the  corporation  was 
to  assume  the  liabilities  of  the  partner- 
ship, providing  the  partnership  assets 
•transferred  exceeded  such  liabilities,  it  was 
held  that  the  corporation  was  not  liable  to 
the  former  partners  who  had  been  obli<?ed 
to  pay  a  judgment  against  the  partnership, 
where  it  was  not  shown  that  the  corpora- 
tion actually  assumed  the  partnership  lia- 
bilities or  that  the  liabilities  were  less  than 
the  assets  transferred.  Adams  v.  Empire 
Laundry  Machinery  Co.  52  Hun,  610,  22 
N.  Y.  S.  R.  271,  4  N.  Y.  Supp.  738. 

In  Georgia  Co.  t.  Castleberry,  43  Ga. 
29  L.R.A.(N.S.) 


187,  it  was  held  that  a  corporation  of  the 
same  name  as  a  partnership  existing  be- 
fore the  granting  of  the  charter,  and  liav- 
ing  the  same  agent,  and  engaged  in  the 
same  business,  was  not  liable  for  a  claim 
for  damage  done  to  fences  and  crops  by 
such  partnership;  and  it  was  held  that,  in 
order  to  render  the  corporation  liable,  the 
same  formalities  would  be  required  as  were 
necessary  to  make  an  individual  liable  for 
the  debts  of  another.  The  court  said: 
"For  all  essential  purposes,  the  'Georgia 
Company,'  doing  business  at  the  time  this 
contract  was  made,  and  the  corporation 
subsequently  chartered  and  now  sued,  are 
separate  and  distinct.  The  former  was  a 
mere  partnership,  the  members  of  which 
were  each  bound  for  the  debt;  the  latter 
is  a  person, — a  nonentity, — which  cots  its 
e>'"stence  and  responsibilities  from  the  char- 
ter. Though  the  members  of  the  partner- 
ship and  the  members  of  tlie  corporation 
be  the  same,  yet  the  rights  of  the  one  and 
the  other  are  different.  To  make  the  com- 
pany liable  for  the  debt  of  the  partnersliip, 
the  same  formalities  are  required  as  to 
make  anv  individual  liable  for  the  debt 
of  another.  Such  a  contract  must  be  in 
writing,  signed  by  the  party  to  be  charged. 
There  is  no  pretense  of  such  a  written  un- 
dertaking, even  if  it  were  in  the  power  of 
the  president  to  so  do.  The  assumption  of 
a  debt  due  by  the  old  partnership,  with  no 
new  consideration,  is  outside  of  the  scope  of 
the  charter,  and  therefore  outside  of  the 
scope  of  the  president's  duties,  as  they  are 
derived  from  the  nature  of  his  office,  and 
evon  a  written  contract  promising  to  .pay 
this  debt  would  be  of  doubtful  validity,  un- 
less there  was  special  authority  from  the 
company.  We  are  aware  that  there  are  in- 
stances in  which  a  corporation  has  been 
held  liable  for  debts  contracted  before  the 
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business;  that  said  corporation  did  not  pay 
to  tiie  said  Fitch  &  Willis  any  consideration 
for  the  transfer  to  it  of  such  insurance, 
but  in  October,  1901,  issued  in  exchange 
therefor,  to  said  Fitch  &  Willis,  one  third 
each,  being  167  shares  to  each,  of  the  cap- 
ital stock  of  said  corporation, — said  cap- 
ital stock  being  fixed  at  $5,000,  consisting 
of  500  shares  of  the  par  value  of  $10  each 
share, — that  the  only  remaining  stockholder 
of  said  corporation  was  said  Dunn,  as  sec- 
retary, who  contributed  to  the  capital  of 
the  said  corporation  the  sum  of  $1,000,  and 
received  in  exchange  therefor  the  remaining 
capital  stock  of  said  corporation,  167 
shares;  that  the  only  assets  of  said  firm 
of  Fitch  k  Willis  existing  at  the  time  of 
the  organization  of  said  Fitch-Willis  Com- 
pany, aside  from  the  said  proceeds  of  in- 


surance, was  certain  book  accounts,  of 
which  about  $500  had  been  collected  by  the 
defendant  Fitch,  and  applied  to  hie  indi- 
vidual use,  and  about  $200  collected  by  the 
defendant  Willis,  and  applied  to  his  indi- 
vidual use;  that  there  still  remains  of  said 
accounts  uncollected  about  $140;  that  short- 
ly after  the  incorporation  of  said  Fitch- 
Willis  Company,  the  defendant  Fitch 
pledged  his  stock  therein,  to  wit,  167  shares, 
to  his  wife  as  security  for  the  repayment  of 
an  alleged  indebtedness  due  to  her  from 
the  said  firm  of  Fitch  &  Willis  in  the 
amount  of  $750,  and  she  subsequently  paid 
to  said  corporation  upon  said  stock  the  fur- 
ther sum  of  about  $450;  that  some  time  aft- 
er the  incorporation  of  said  Fitch-Willis 
Company,  the  defendant  Willis  transferred 
his  stock  therein,  167  shares,  to  his  wife 


date  of  the  charter,  but  it  will,  we  think, 
be  found  that  these  are  all  cases  where  the 
debt  was  contracted  in  the  course  of  the 
organization,  as  debts  forming  part  of  the 
expenses  or  for  the  payment  of  the  costs 
arising  in  procuring  the  charter,  or  where 
the  company  has  in  fact  received  the  con- 
sideration*  There  is  nothing  here  except 
the  single  fact  that  the  partnership  was  of 
the  same  name  as  the  afterwards  chartered 
company,  and  had  the  same  agent,  and  was 
engaged  in  the  same  business.  It  does  not 
even  appear  that  the  one  is  the  successor 
of  the  other,  except  in  name." 

So,  a  corporation  formed  by  members  of 
a  pre-existing  partnership,  to  which  the 
partnership  property  was  transferred,  is 
not  liable  to  one  employed  by  the  partner- 
ship to  build  a  sewer  for  a  city  with  which 
the  partnership  had  a  contract  for  its  con- 
struction, there  being  no  agreement  to  pay 
therefor,  and  no  novation.  Dingeldein  v. 
Third  Ave.  R.  Co.  9  Bosw.  79. 

Where,  however,  the  partnership  or  asso- 
ciation property  is  transferred  to  a  cor- 
poration formed  by  the  partners,  and  it  ap- 
pears that  the  corporation  is  merely  a  con- 
tinuance of  the  old  concern,  the  corpora- 
tion has  been  held  liable  for  the  partner- 
ship or  association  debts. 

Thus  a  corporation  formed  by  the  in- 
corporation of  the  members  of  a  partner- 
ship, which  took  all  of  the  partnership 
property,  and  to  which  the  partners  trans- 
ferred their  interest  for  a  like  interest  in 
the  stock  of  the  corporation,  is  liable  for 
the  debts  of  the  partnership,  since  the 
members  of  the  partnership  may  be  said 
to  have  aimplv  put  on  a  new  coat.  Andres 
V.  Mor^yan,  62  Ohio  St.  236,  78  Am.  St. 
Rep.  712,  56  N.  E.  875. 

And  in  Baker  Furniture  Co.  v.  Hall,  76 
Neb.  88.  107  N.  W.  117,  111  N.  W.  129, 
113  N.  W.  267,  it  was  held  that  a  corpora- 
tion which  succeeded  to  the  hiiRineos  of  a 
partnership,  and  was  organized  for  the 
purpose  of  continuing  such  husinefls,  and 
which  took  over  the  assets  of  the  partner- 
shin,  assumed  the  debts  of  the  partnership 
to  the  extent  of  the  property  received. 
29  L.R.A.(N.S.) 


So,  where  a  new  corporation  accepts  an 
assignment  of  all  of  the  property  of  an 
association  for  the  purpose  of  carrying  out 
the  object  of  the  association,  it  is  liable 
for  the  association's  debts.  Haslett  t. 
Wotherspoon,  1  Strobh.  Eq.  209. 

And  it  was  held  in  Hall  v.  Herter  Bros. 
90  Hun,  280,  35  N.  Y.  Supp.  769,  affirmed 
in  157  N.  Y.  694,  51  N.  E.  1091,  that  the 
jury  might  infer  that  a  cprporation  of 
which  the  proprietors  of  a  former  partner- 
ship were  the  principal  stockholders,  and 
which  took  over  the  partnership  business 
and  assets,  assumed  the  obligation  of  the 
partnership  toward  an  employee  who  was 
supervising  work  for  the  partnership  under 
an  agreement  for  a  commission  to  oe  paid 
when  the  work  was  completed,  the  comple- 
tion occurring  after  the  forming  of  the  cor- 
poration. 

In  Texas  Loan  Agency  v.  Hunter,  13  Tex. 
Civ.  App.  402,  35  S.  W.  399,  where  a  part- 
nership had  negotiated  a  usurious  loan,  a 
corporation  of  which  members  of  the  pre- 
existing partnership  were  the  principal 
stockholders  was  held  liable  for  the  pen- 
alties prescribed  for  usury. 

So,  where  a  person  carried  on  business  in 
his  own  name  and  also  under  the  name  of 
Branch  Crookes  *'and"  Co.,  and  borrowed 
money  on  the  credit  of  both  names,  and 
afterwards  the  assets  of  that  part  of  the 
business  carried  on  under  the  name  of 
Branch  Crookes  "and"  Co.  were  transferred 
to  a  corporation  called  Branch  Crookes 
"Saw"  Co.,  the  inference  was  held  to  be 
that  the  latter  company  assumed  the  debt. 
Bremen  Sav.  Bank  v.  Branch-Crookes  Saw 
Co.  104  Mo.  425,  16  S.  W.  209. 

And  members  of  a  partnership  who  form 
a  corporation  and  transfer  the  partnership 
property  to  it  cannot,  by  a  secret  under- 
standing, exclude  one  of  the  partnership 
creditors  from  the  general  assumption  of 
such  debts,  and  thereby  withdraw  the  part- 
nership assets  from  such  creditor.  vVil- 
liarrs  v.  Colby,  24  N.  Y.  S.  R.  793,  6  N. 
Y.  Supp.  459.  J.  T.  W. 
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in  payment  of  an  alleged  indebtedness  due 
her  from  the  firm  of  Fitch  &  Willis  in  the 
amount  of  $760,  and  for  an  alleged  addi- 
tional indebtedness  of  $100  due  her  indi- 
vidually from  him,  and  she  subsequently 
paid  to  the  said  corporation  upon  said  stock 
the  further  sum  of  $450;  that  said  alleged 
indebtedness  from  the  firm  of  Fitch  &  Wil- 
lis to  their  wives  was  fraudulent  and  void; 
that  thereafter,  on  or  about  the  month  of 
May,  1902,  said  Helen  Fitch,  the  wife,  sold 
and  assigned  to  the  said  Adelia  Willis,  wife 
of  said  Willis,  and  to  said  Fred  L.  Dunn, 
her  said  stock  in  the  Fitch- Willis  Company 
for  the  sum  of  $2,000  in  cash  received  by 
her  therefor;  that  said  Fitch-Willis  Com- 
pany (now  known  as  the  Willis-Dunn  Com- 
pany) took  thd.  assets  of  the  said  firm  of 
Fitch  &  Villis,  including  the  proceeds  of 
said  fire  insurance  policy  belonging  to  the 
firm  of  Fitch  &  Willis,  with  full  notice  and 
knowledge  of  the  insolvency  of  said  part- 
nership, and  of  the  unpaid  indebtedness  due 
the  plaintiff  and  other  creditors  of  said 
partnership,  all  of  which  was  received  by 
said  corporation  without  a  valuable  consid- 
eration, except  the  issuance  of  the  stock, 
as  aforesaid;  and  that  the  said  defendant 
Willis-Dunn  Company  has  converted  to  its 
own  use  the  proceeds  of  said  insurance 
policies  belonging  to  the  partnership  of 
Fitch  &  Willis.  Wherefore  the  plaintiff 
prays  that  the  defendant  Willis-Dunn  Com- 
pany be  adjudged  to  apply  to  the  payment 
of  the  amount  of  the  judgment  rendered  in 
favor  of  the  plaintiff  and  against  the  de- 
fendant Fitch  &  Willis,  together  with  the 
costs  of  this  action,  the  property,  assets, 
choses  in  action,  and  equitable  interests  be- 
longing to  said  firm  of  Fitch  &  Willis  and 
assigned  to  said  defendant,  or  held  in  trust 
by  it  for  said  firm,  or  in  which  said  firm  is 
in  any  manner  benefited,  and  for  judgment 
against  the  defendant  Willis-Dunn  Com- 
pany for  the  sum  of  $1,033.  To  this  com- 
plaint the  defendant  interposed  a  demur- 
rer on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of 
action  in  favor  of  the  plaintiff  and  against 
the  defendant  Willis-Dunn  Company,  which 
demurrer  was  sustained  by  the  court,  and 
from  which  order  sustaining  such  demur- 
rer this  appeal  has  been  taken. 

This  complaint  must  be  sustained,  if  at 
all,  on  one  of  two  grounds:  First,  upon 
the  theory  that  the  original  organization 
was  fraudulent  in  fact;  or,  second,  upon 
the  theory  that  under  the  facts  surround- 
ing such  organization  the  corporation  was 
liable  for  the  debts  of  the  copartnership, 
entirely  regardless  of  the  question  of  fraud- 
ulent intent,  even  if  all  the  parties  acted 
in  the  best  of  good  faith.  On  either  the- 
ory any  allegation  of  what  was  done  by  the 
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stockholders  with  the  corporate  stock,  sub- 
sequent to  the  organization  of  the  corpo- 
ration, is  absolutely  immaterial  as  a  matter 
of  pleading.  It  is  true  that,  if  plaintiff 
should  rely  on  the  theory  that  the  organi- 
zation was  with  a  fraudulent  intent,  and 
such  fraudulent  intent  had  been  pleaded, 
undoubtedly  upon  trial  plaintiff  would  be 
allowed  to  prove  fraudulent  dealings  be- 
tween these  corporators  and  their  wives, 
as  tending  to  support  the  claim  of  fraudu- 
lent intent  in  the  original  transfer  of  the 
$2,000  to  the  corporation;  but  it  is  clear 
that,  if  the  original  incorporation  was  in 
every  respect  bona  fide,  nothing  done  there- 
after in  the  way  of  transfer  of  stock,  by 
stockholders,  could  be  referred  to  the  sepa- 
rate entity,  to  wit,  the  corporation,  and 
render  it  liable  to  the  creditors  of  the  firm. 
Therefore  any  allegation  of  what  took  place 
after  the  corporation  was  organized  was  a 
mere  pleading  of  evidence,  so  far  as  the  is- 
sues of  this  case  .are  concerned;  while  such 
allegations  might  be  very  material  and  es- 
sential in  an  action  brought  for  the  pur- 
pose of  charging  the  shares  of  stock  with 
the  claims  of  creditors.  Upon  the  theory 
that  the  situation  at  the  time  of  organiz- 
ing the  corporation  was  such  that,  regard- 
less of  the  intent  of  the  parties,  were  they 
ever  so  honest  and  upright,  the  creditors 
had  an  equitable  right  to  hold  the  corpora- 
tion for  this  $2,000,  it  seems  perfectly  clear 
that  what  was  done  by  the  stockholders  aft- 
er the  organization  of  the  corporation  is 
not  only  immaterial  and  incompetent  as  a 
matter  of  pleading,  but  under  no  circum- 
stances could  become  material  or  compe- 
tent as  a  matter  of  evidence  upon  trial,  un- 
less what  happened  after  such  organization 
should  become  material  as  matter  of  de- 
fense, as  tending  to  show  such  laches  on 
the  part  of  plaintiff,  or  such  changed  con- 
ditions in  relation  to  the  corporation  on 
the  part  of  defendants,  or  some  of  them, 
as  would  deprive  plaintiff  of  remedies  to 
which  it  would  otherwise  be  entitled. 

The  appellant  in  its  brief  contends  for 
four  propositions  of  law,  the  first  one  be- 
ing that  the  transfer  of  the  $2,000  insur- 
ance money  to  said  corporation  for  shares 
of  stock  was  fraudulent:  First,  because 
such  transfer  was  accomplished  with  an  ac- 
tual intent  to  hinder  and  delay  the  credit* 
ors  of  the  copartnership  of  Fitch  &  W^illis 
Company;  second,  because  made  without 
consideration.  The  other  three  propositions 
contended  for  are  all  based  upon  the  as- 
sumption that  the  first  proposition  can 
be  established,  so  that,  if  it  is  wrong  in 
the  first  proposition,  the  others  need  no 
consideration.  It  will  be  noted  from  a  read- 
ing of  the  complaint  that  there  is  no  alle- 
gation of  fraudulent  intent  on  the  part 
38 


S94 


SOUTH  DAKOTA  SUPREME  COURT. 


Mat, 


of  any  of  the  incorporators  of  the  Fitch  & 
Willis  Company  in  incorporating  said' com- 
pany. There  is  no  douht  but  that,  as  a  gen- 
eral proposition,  it  is  absolutely  neces- 
sary to  allege  the  fraud  when  the  same  is 
relied  upon,  but  there  is  a  line  of  authori- 
ties holding  that  an  express  allegation  of 
fraud  is  unnecessary  where  the  allegations 
of  fact  are  such  that  only  one  inference 
can  be  drawn  therefrom,  namely,  that  the 
parties  are  inspired  with  an  actual  fraudu- 
lent intent  in  doing  the  acts  complained  of. 

,  If,  then,  the  proposition  above  stated,  which 
is  contended  for  by  the  appellant,  is  to  be 

'  sustained  on  the  first  grounds  stated,  it 
must  be  because  the  facts  alleged  show  con- 
clusively the  fraudulent  intent  of  the  organ- 
izers of  the  corporation.  We  think  the  fol- 
lowing from  the  case  of  Kingman  v.  Mow- 
ry,  182  111.  266,  74  Am.  St.  Rep.  169,  65 
N.  E.  330,  expresses  the  correct  view: 
"The  contention  of  appellant  is  the  trans- 
fer by  a  debtor  of  his  property  to  a  cor- 
poration necessarily  hinders  and  delays  the 
creditor  in  the  collection  of  his  debts,  and 
is  in  all  instances  a  fraud  in  legal  contem- 
plation. Adjudged  cases  are  cited  as  in 
support  of  this  position.  We  have  exam- 
ined these  cases;  and,  while  such  transac- 
tions were  condemned  in  the  instances  then 
under  consideration,  we  do  not  understand 
it  to  be  deduced  from  them  that  it  is  a 
fixed  rule  of  law  that  the  formation  of  a 
corporation  by  the  debtor,  and  the  convey- 
ance of  all  his  property  to  the  corpora- 
tion, though  made  in  actual  good  faith,  is 
conclusively  presumed  to  be  fraudulent  as 
a  matter  of  law."  In  the  case  of  Albertoli 
T.  Branham,  80  Cal.  631,  13  Am.  St.  Rep. 
200,  22  Pac.  404,  is  the  following  state- 
ment, which  seems  to  us  directly  applicable 
to  the  pleading  under  consideration:  "The 
only  allegation  of  fact  tending  to  show 
knowledge  on  the  part  of  the  plaintiff 
[Fitch  &  Willis]  that  the  conveyance  was 
for  the  purpose  of  defrauding  creditors  was 
that  he  knew-  at  the  time  tbat  his  grantor 
was  insolvent.  This  was  not  sujfficient,  as 
there  is  no  reason  why  an  insolvent  debt- 
or may  not  convey  his  property  for  full 
value."  We  think,  therefore,  that  the  mere 
allegation  that  Fitch  &  Willis,  while  insol- 
vent, each  received  $1,000  of  the  insurance 
money,  and  paid  the  same  in  with  a  like 
amount  contributed  by  Dunn,  and  organized 
a  corporation,  each  taking  a  one  third  of 
the  stock  of  such  corporation,  in  no  manner 
carries  with  it  a  necessary  implication  of  a 
fraudulent  intent  upon  their  part  to  hin- 
der and  delay  the  creditors  of  Fitch  &  Wil- 
lis; and  we  cannot  see  wherein  such  organ- 
ization of  the  corporation  need,  as  a  mat- 
ter of  fact,  necessarily  in  the  least  hinder 
or  delay  creditors,  except  to  the  extent  that 
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an  execution  might  not  be  as  speedily  nt> 
isfied  through  a  levy  on  corporate  stock  u 
through  a  levy  on  cash;  but  there  oertainlj 
is  no  rule  of  law  forbidding  a  person  to 
change  his  property  from  one  kind  to  an- 
other, if  done  honestly,  merely  because  it 
may  be  a  little  more  inconvenient  for  pll^ 
poses  of  levy  and  sale. 

The   appellant  relies   upon   the  cases  cf 
First  Nat.  Bank  v.  F.  C.  Trebein  Co.  59 
Ohio  St.  316,  62  N.  E.  834,  Benton  v.  Min- 
neapolis  Tailoring   &    Mfg.    Co.   73   Mino. 
498,  76  N.  W.  266,  and  MetcaH  v.  Arnold, 
110  Ala.  180,  56  Ant  St.  Rep.  24,  20  So. 
301.     It  will  be  found,   however,  that  Ir 
all   of   these  cases   there   was   an   express 
allegation  of  fraudulent  intent,  and  wb&t 
the  courts  say  therein  simply  pertains  to 
the  weight  of  the  facts  given  as  going  to 
establish  a  fraudulent  intent  alleged;  and 
we   think   an   examination   of   these  eases 
will  show  that  they  really  hinge  upon  id- 
other   proposition,  or  at  least  largely  so, 
namely,  that  the  new  corporation  organized 
was  in  fact  but  a  mere  suceeaaor  of  the 
former   corporation  or  firm.     A   long  line 
of   decisions   will   be   found   wherein   it  is 
held  that,  when  a  person,  firm,  or  corpora- 
tion shall  have  reorganized  and  continoed 
its* or  their  business  under  the  form  of  a 
corporation,   under   such   circumstances  as 
show  such  corporation  to  be  notliing  more 
nor  less  than  a  continuation  of  the  former 
business,  either  because  there  is  absolutely 
no  change  in  the  personnel  of  the  owner- 
ship, nor  in  the  kind  of  business  carried  on, 
or,,  if  there  is  any  chan^  in  the  personnel 
it  appears  that  the  additional  parties  were 
such   in   name  only,  really  deriving   their 
interests  from  the  prior  concern,  then  the 
new  corporation  is  but  a  successor  of  i^ 
former  concern,  and  liable,  as  such,  for  its 
debts.     It  will  be  found,  however,  in  ttiis 
class  of  cases,  that  assets  of  the  corpora- 
tion were  practically  identical  with  thos« 
of  the  concern  it  succeeded;  but  we  have 
been  unable  to  find  a  case  at  all  parallel  U> 
this,  where  it  has  been  held  that  a  creditor 
could  hold  a  corporation  upon  the  theory 
that   it   was  the   successor   of   some    prior 
concern.     Cases  analogous  in  some  respects 
are  to  be  found,  but  it  must  be  remeniberT^ 
that,  if  we  treat  this  complaint  as  an  at 
tempt  to  plead  a  cause  of  action  upon  tKv 
theory,  the  most  that  it  alleges  is  that  th 
members    of    a    partnership,    holding    ca? 
derived  from  the  burning  of  their  partis 
ship  property,  and  being  in  fact  insolver 
without  any  bad  faith  or  fraud  on    th« 
part,  put  this  money  into  an  entirely    n- 
and  different  enterprise,  by  investing   it 
the  organization  of  a  corporation  in  vhu 
a   third    party,   knowing    the    above    far 
puts  in  a  like  amount  of  cash;  each  pa.r 
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taking  his  pro  rata  share  therefor.  As  was 
well  said  in  the  case  of  Austin  v.  Tecum- 
seh  Nat  Bank,  49  Neb.  412,  35  L.R.A.  444, 
59  Am.  St.  Rep.  543,  68  N.  W.  628,  "in 
the  absence  of  a  special  agreement  a  newly 
organized  corporation  is  not  answerable  for 
the  debts  of  an  old  corporation  or  firm  to 
whose  business  and  property  it  has  succeed- 
ed, unless  it  alBrmatively  appears  from  the 
pleadings  and  proofs  that  the  transfer  of 
the  property  and  franchise  amounts  to  a 
fraud  upon  the  creditors  of  the  old  cor- 
poration, or  the  circumstances  .  .  •  are 
such  as  to  warrant  a  finding  that  it  is  a 
mere  continuation  of  the  old  corporation 
under  a  different  name."  We  are  there- 
fore satisfied  that  there  is  nothing  in  the 
eomplaint  herein  which  shows  either  the 
incorporation  of  a  company  with  an  actual 
intent  to  hinder  and  delay  the  creditors  of 
the  old  copartnership,  or  the  organization 
of  a  corporation  which  became  the  succes- 
sor of  such  copartnership. 

The  appellant  contends  that  the  transfer 
of  this  money  for  the  stock  was  void  be- 
cause made  without  consideration.  In  sup- 
port thereof  they  cite  several  authorities, 
among  them  being  2  Cook  on  Corporations, 
§  673,  p.  1587,  wherein  it  is  held:  "It  is 
also  a  principle  of  law  that  a  corporation 
buying  all  the  property  of  another  corpo- 
ration, and  paying  therefor  in  stock  of  the 
former  corporation  issued  to  the  stockhold- 
ers of  the  latter  corporation,  must  either 
pay  the  obligations  of  the  latter  corpora- 
tion, or  have  the  property  sold  to  pay  such 
obligations."  This  is  the  proposition  de- 
cided also  in  the  cases  cited  by  appellant, 
they  all  being  cases  where  a  new  corpora- 
tion had  taken  the  property  of  an  old  one; 
and  where  the  new  corporation  had  either 
assumed  the  indebtedness  of  the  old  corpo- 
ration, or,  knowing  of  the  debts  of  the  old 
corporation,  yet,  regardless  of  the  rights 
of  the  creditors  of  such  old  corporation,  the 
new  corporation,  instead  of  issuing  its  stock 
to  the  old  corporation,  issued  the  same  di- 
rectly to  the  stockholders  of  the  old  corpo- 
ration, thus  placing  the  stock  beyond  the 
reach  of  the  creditors  of  the  old  corpora- 
tion. It  will  readily  be  seen  that  in  these 
cases  there  was  a  lack  of  consideration  go- 
ing to  the  old  corporation,  but  that  in  the 
case  at  bar  there  is  nothing  analogous. 
There  is  no  claim  in  the  pleadings  but  that 
the  stock  of  the  Fitch  &  Willis  Company 
wajs  worth  all  that  was  given  for  it,  and 
such  stock  was  issued  directly  to  the  per- 
sons paying  the  consideration  therefor,  so 
that  there  certainly  is  nothing  in  the  con- 
tention that  such '  stock  was  not  a  good 
consideration  for  the  money  paid  into  the 
corporation. 

We  are  therefore  clearly  of  the  opinion 
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that  the  learned  trial  court  did  not  err  in 
sustaining  the  demurrer  to  the  said  com- 
plaint, and  the  order  sustaining  such  de- 
murrer is  affirmed.  ... 

Corson,  J.,  dissents. 


IkiASSACHUSETTS    SUPREMB    JUDI- 
CIAL COURT, 

WILLIAM  R.  CLARK 

V. 

RAYMOND  P.  DELANO,  Appt. 

(205  Mass.  224,  91  N.  E.  299.) 

Broker  —  paying  mortgage  —  pnrchase 
at  sale. 

1.  That  a  broker  is  employed  to  secure 
a  loan  to  pay  a  mortgage  does  not  prevent 
his  becoming  purchaser  at  the  foreclosure 
sale  in  case  he  fails  to  secure  the  loan. 

Same  —  securing  money  for  self. 

2.  The  right  of  a  broker  employed  to 
procure  money  to  pay  a  mortgage  on  real 
estate,  to  purchase  the  property  at  the 
foreclosure  •  sale,  and  hold  it  for  his  own 
benefit,  in  case  he  fails  to  secure  the  loan, 
is  not  affected  by  the  fact  that  he  secures  a 
loan  on  his  own  account  with  which  to  pay 
the  purchase  money. 

(February  24,  1910.) 

APPEAL  by  defendant  from  a  decree  of 
the  Superior  Court  for  Suffolk  County 
in  complainant's  favor  in  a  suit  to' restrain 
defendant  from  conveying  or  encumbering 
certain  real  estate  and  to  procure  a  con- 
veyance of  the  equity  therein  to  plaintiff. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  £3.  Ejaton,  Edwin  T.  Mc- 
Knight,  and  Stanley  W.  C.  Downey  for 
appellant. 

Mr.  John  D.  Graham  for  appellee. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

On  June  3,  1909,  the  plaintiff  was  the 
owner  of  certain  real  estate  in  Boston,  sub- 
Note.  —  Although  there  are  many  cases 
on  the  general  question  whether  an  agent 
may  purchase  property  of  his  principal  at 
a  judicial  sale  which  he  was  employed  to 
prevent,  the  above  case  is  peculiar  in  its 
facts,  and  so  far,  at  least,  as  an  extended 
search  has  revealed,  is  without  any  exact 
precedent. 

In  Collins  v.  Sullivan,  135  Mass.  461, 
cited  in  Clark  v.  Delano,  it  was  held  that 
neither  on  the  ground  of  agency  nor  fraud 
would  a  trust  he  declared  where  an  agent, 
after  having  been  employed  for  the  collat- 
eral purpose  of  assisting  his-  principal  in 
finding  a  person  who  would  advance  money 
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ject  to  a  mortgage  of  $5,500  and  interest, 
held  by  one  Roberts,  and  to  a  lien  for  un- 
paid taxes.  The  mortgagee  had  previously 
requested  payment  of  the  mortgage  debt, 
and  on  that  day  he  began  proceedings  for 
a  foreclosure  of  the  mortgage  by  giving  no- 
tice of  a  sale  under  a  power  in  the  mort- 
gage, to  take  place  on  June  26,  1909.  The 
plaintiff  sought  to  raise  money  to  pay  the 
debt,  either  by  giving  a  new  mortgage,  or 
by  procuring  an  assignment  of  the  old  mort- 
gage as  collateral  security.  With  this  in 
view  he  applied  to  several  brokers,  adver- 
tised in  a  newspaper,  and  personally  so- 
licited several  individuals  for  a  loan.  Pre- 
viously, before  the  end  of  the  month  of 
May,  he  had  employed  the  defendant,  who 
was  a  real-estate  broker,  to  act  for  him  in 
endeavoring  to  procure  the  desired  loan, 
subject  to  a  right  reserved  to  the  plaintiff 
to  employ  other  brokers,  and  to  use  other 
means  to  procure  the  loan. 

Between  the  date  of  this  employment  and 
June  1 8th,  the  plaintiff  and  the  defendant 
saw  each  other  several  times.  On  each  oc- 
casion the  defendant  reported  that  he  had 
not  been  able  to  procure  a  loan>  but  spoke 
hopefully  of  the  probability  of  ultimate  suc- 
cess. The  plaintiff  did  not  at  any  time  tell 
the  defendant  that  the  property  was  adver- 
tised for  sale  under  the  mortgage,  and  the 
defendant  first  learned  of  it  by  seeing  a  no- 
tice of  the  sale,  just  before  June  18th.  On 
June  18th  and  19th,  the  parties  met  for 
the  last  time  before  the  sale.  The  defend- 
ant then  said  he  had  not  been  able  to  se- 
cure a  loan,  and,  referring  to  the  foreclos- 
ure, advised  the  plaintiff  to  apply  to  his 
own  bank  if  he  wished  to  save  the  prop- 
erty. The  plaintiff  replied  that  he  had  done 
so  without  success,  and  asked  the  defend- 
ant to  continue  his  efforts  to  procure  the 
loan.  To  this  request  the  defendant  made 
no  definite  answer.  The  master  found  that 
the  plaintiff  believed,  and  was  warranted  in 
believing,  that  the  defendant  would  con- 
tinue his  efforts.     Nothing  more  was  done 


by  either  party  about  the  business.  Dur- 
ing the  first  part  of  the  week  before  the 
sale,  the  plaintiff  and  the  mortgagee  met, 
and  the  plaintiff,  in  view  of  a  recent  pay- 
ment by  him  of  a  part  of  the  taxes  on  the 
property,  asked  the  mortgagee  to  stop  the 
proceedings  for  foreclosure.  This  the  mort- 
gagee declined  to  do,  and  he  said  that  he 
supposed  there  would  be  no  one  at  the  sale, 
and  that  he  (the  mortgagee)  would  have 
to  bid  off  the  property  in  his  own  interest 
and  that  of  the  plaintiff.  Relying  upon  this 
statement,  the  plaintiff  did  not  attend  the 
sale.  On  June  26  th  the  sale  was  held  ac- 
cording to  the  notice,  the  only  persons  pres- 
ent, besides  the  auctioneer,  being  the  mort- 
gagee, the  defendant,  and  a  stranger.  The 
defendant  bid  off  the  property  for  $6,500, 
the  next  highest  bid  of  $6,000  having  been 
made  by  the  stranger.  Subsequently,  the 
defendant  obtained  a  mortgage  loan  of  $6,- 
500  from  the  Dorchester  Trust  Company,  in 
which  he  was  a  stockholder  and  a  member 
of  the  examining  committee.  On  May  22, 
1909,  one  Paul,  another  broker  employed  by 
the  plaintiff,  had  applied  to  this  company 
on  behalf  of  the  plaintiff  for  a  loan  of 
$6,000,  to  be  secured  by  a  mortgage  on  the 
land,  and  had  been  refused. 

The  defendant  testified  before  the  master 
that  he  conceived  the  idea  of  purchasing 
this  property  at  the  sale  on  the  day  before 
the  sale,  and  definitely  maae  up  his  mind 
to  bid  for  it  on  the  day  of  the  sale.  The 
master  found  that  there  was  no  evidence  to 
warrant  a  conclusion  that  he  entertained 
this  purpose  earlier  than  the  time  that  he 
stated.  At  the  time  of  the  sale  the  defend- 
ant had  made  no  arrangement  for  obtain- 
ing the  money  necessary  to  purchase  the 
property.  He  first  made  an  application  for 
a  loan  to  the  Dorchester  Trust  Company 
two  days  later.  He  had  some  property  be- 
sides his  stock  in  the  trust  company,  and 
thought  that  he  could  obtain  the  money 
there.  According  to  the  master's  report, 
there  was  no  evidence  before  him  that  the 


to  enable  the  principal  to  buy  land  which 
he  had  formerly  owned,  bought  the  land  on 
his  own  behalf,  with  his  own  money,  and 
took  a  conveyance  of  it  to  himself,  although 
it  appeared  that  to  some  extent  he  had  been 
successful  in  dissuading  his  principal  from 
seeking  other  assistance. 

A  case  closely  related  to  the  Clabk  Case 
is  Smeltzer  v.  Lombard,  57  Iowa,  294,  10 
N.  W.  669.  In  this  case  an  agent  for  the 
negotiating  of  a  loan  on  land  procured  a 
mortgage  from  the  owner  a  short  time 
before  the  expiration  of  the  time  allowed  for 
the  redemption  of  a  prior  mortgage,  and 
placed  the  same  on  record;  the  loan  was  in- 
tended to  be  used  to  clear  off  prior  liens  on 
the  land,  but  was  never  affected;  without 
releasing  the  mortgage  or  canceling  the  note 
29  L.R.A.(N.S.) 


for  which  it  was  given,  the  agent  caused  the 
sheriff's  deed  under  the  foreclosure  of  the 
prior  mortgage  to  be  executed  to  one  with 
whom  he  was  closely  associated.  It  was 
held  that  good  faith  required  that,  before 
taking  the  title,  the  agent  should  have  pro- 
cured the  cancelation  of  the  mortgage  and 
placed  his  principal  in  statu  quo,  and  that 
therefore  the  deed  should  be  set  aside. 

For  cases  on  question  whether  the  as- 
signee of  a  mortgage  as  collateral  security, 
who  forecloses  tlie  same  and  purchases  the 
property,  holds  the  title  subject  to  a  trust 
in  favor  of  the  assignor,  see  note  in  7 
L.R.A.(N.S.)   1094. 

Right  of  broker  to  purchase  real  estate 
listed  with  him  for  sale,  see  note  to  Rod- 
man V.  Manning,  20  L.R.A.(N.S.)   1158. 
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defendant  did  not  act  in  good  faith  in 
purchasing  and  mortgaging  the  property, 
under  the  circumstances  stated,  or  that  he 
did  not  believe  that  he  had  a  right  to  do 
so.  Solely  as  a  conclusion  from  the  facts 
stated  in  the  report,  the  master  found  that, 
by  undertaking  to  act  as  a  broker  to  pro- 
cure a  loan  for  the  plaintiff,  tlie  defendant 
entered  into  such  a  fiduciary  relation  to  the 
plaintiff  that  he  could  not* buy  the  property 
at  the  foreclosure  sale  for  his  own  benefit, 
and  give  a  mortgage  to  secure  a  loan  for  the 
whole  purchase  price,  on  his  t>wn  account. 
The  question  is  whether  this  conclusion  of 
the  master  is  correct. 

There  is  no  evidence  that  the  defendant 
did  not  act  in  good  faith  in  the  interest  of 
the  plaintiff,  in  ^attempting  to  procure  a 
loan.  Up  to  the  time  appointed  for  the 
sale,  there  is  no  ground  on.  which  the  de- 
fendant can  be  held  for  any  wrongful  act 
or  omission.  When  the  property  was  of- 
fered for  sale  by  the  auctioneer,  and  it 
was  DO  longer  possible  to  do  anything  for 
the  benefit  of  the  plaintiff  under  his  em- 
ployment as  a  broker,  was  the  defendant, 
by  reason  of  that  employment,  in  such  a 
relation  to  the  plaintiff .  as  precluded  him 
from  bidding  at  the  auction  as  any  other 
person  might  doT  This  question  must  be 
answered  in  the  negative.  His  employment 
was  terminated  by  conditions  beyond  his 
control.  When  the  auctioneer  began  the 
sale,  there  was  nothing  more  that  he  could 
do  for  the  plaintiff  as  a  broker.  In  ref- 
erence to  the  sale  which  was  going  on,  he 
stood  as  if  he  had  never  been  employed  by 
the  plaintiff.  If  a  sale  must  be  made,  there 
was  nothing  in  his  buying  which  was  in- 
consistent with  his  former  relations  to  the 
plaintiff.  He  had  never  been  employed  to 
represent  the  plaintiff  in  any  way  in  con- 
nection with  the  sale.  His  only  employ- 
ment was  tm  procure  a  loan  if  he  could, 
and  if  he  succeeded  the  plaintiff  doubtless 
would  have  prevented  the  sale;  but  when 
it  was  too  late  to  prevent  the  sale,  he  was 
as  free  as  anybody  to  become  a  bidder.  In 
his  purchase  there  was  no  constructive  trust 
for  the  plaintiff.  Collins  v.  Sullivan,  136 
Mass.  461;  O'Reiley  v.  Bevington,  166  Mass. 
72,  29  N.  E,  64. 

It  makes  no  difference  that  he  subse- 
quently procured  a  loan  upon  the  property 
on  his  own  account.  When  he  had  become 
the  purchaser,  he  stood  in  a  new  and  inde- 
pendent relation.  He  might  pay  in  cash  if 
he  found  it  convenient,  or  he  might  raise 
the  money  by  a  mortgage,  or  in  any  other 
legitimate  way.  His  procuring  a  loan  for 
himself  after  his  purchase  had  no  connec- 
tion with  his  original  employment. 

Decree  reversed. 
29  L.R.A.(NJ3.) 
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AND  APPEALS. 

ELMER  COMER 

V. 

AARON  MEYER  et  al.,  Plffs.  in  Err. 

(—  N.  J.  — ,  74  Atl.  497.) 

Evidence  —  pleading  —  promiBe  to  re- 
pair ^  variance. 

1.  When  the  declaration  in  an  action  by  a 
servant  against  his  master,  for  personal 
injuries  by  reason  of  the  negligence  of  the 
master,  avers  that  the  master  set  the  serv- 
ant to  work  with  an  instrumentality  that 
the  master  had  carelessly,  n^ligently,  and 
improperly  permitted  and  allowed  to  be- 
come defective  and  unsafe,  and  to  so  remain, 
without  proper  repair  and  inspection,  tes- 
timony that  the  master  had  promised  the 
servant  to  repair  or  remedy  the  defect  is 
admissible  in  evidence  for  the  servant,  al- 
though no  averment  of  such  promise  is  con- 
tained in  the  declaration. 

Master  ^  promise  to  repair  ^  assump- 
tion of  risic  —  jury. 

2.  A  master  is  not  liable  under  his  prom- 
ise to  repair,  if  the  danger  of  injury  to  the 
servant  from  the  defective  appliance  is  so 
great  or  so  imminent  that  a  reasonably  pru- 
dent person  would  not  assume  the  risk;  but 
whether  the  danger  is  of  such  character  is 
for  the  jury  when,  from  the  evidence,  oppo- 
site conclusions  may  be  reasonably  drawn. 

Same  —  Injury  to  servant  —  proximate 
canse  —  jury. 

3.  Where  the  evidence  tended  to  show  that 
the  kingbolt  of  a  wagon  broke,  letting  the 
whiffletree  drop  on  the  horse's  heels,  causing 
the  horse  to  jump  and  run  away,  throwing 
out  and  injuring  the  plaintiff,  the  question 
whether  the  breaking  of  the  bolt  was  the 

Headnotes  by  Tbenchabd,  J. 

Note,  ^  Effect    of    protnUe    to    repair 
where  danger  ia  great  and  imminent. 

The  general  question  of  the  rights  of  a 
servant  who  continues  work  on  the  faith 
of  his  master's  promise  to  remove  a  spe- 
cific cause  of  danger  is  treated  in  an  ex- 
haustive note  to  Illinois  Steel  Co.  v.  Mann, 
40  L.RA.  781,  and  the  effect  of  the  serv- 
ant's contributory  negligence  after  such 
promise  is  treated  at  pages  786  et  seq. 
This  note  is  supplementary  thereto. 

Upon  the  question  of  the  servant's  right 
of  action  for  injuries  received  in  obeying  a 
direct  command,  see  notes  to  Dallemand  v. 
Saalfeldt,  48  L.R.A.  763,  and  to  Lowe  Mfg. 
Co.  V.  Payne,  post,  — . 

In  many  cases,  of  course,  particularly 
where  the  master  is  a  corporation,  the 
promise  cannot  be  made  by  the  master  him- 
self, but  by  one  acting  as  the  representa- 
tive of  the  master.  In  the  following 
cases,  for  the  sake  of  brevity,  the  one  mak- 
ing the  promise  .has  been  called  the  mas- 
ter, although   in  many  cases  it  was  some 
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proximate  cause  of  the  injury  was  for  the 
jury. 

Same  —  rnle  of,  as  to  defective  appli- 
ance —  waiver  by. 

4.  A  master  who  personally  receives  a 
complaint  from  his  servant  as  to  a  defect 
in  tne  instrumentality  furnished  him  by  the 
master  with  which  to  work,  and  who  person- 
ally investigates  and  promises  to  repair,  is 
deemed  to  have  waived  a  rule  established 
by  the  master  that  reports  of  defects  should 
be  made  to  a  designated  agent. 

(Vroom,   J.|   dissents.) 

(November  15,  1909.  ) 

f?  RROR  to  the  Circuit  Court  for  Passaic 
J  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 


damages  for  personal  injuries  for  which  de- 
fendants were  alleged  to  be  responsible.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Marshall  Van  Winkle  for  plaintiffs 
in  error. 

Messrs.  Ward  A  McGinnis,  for  defend- 
ant in  error: 

The  promise  to  repair  was  merely  a  mat- 
ter of  evidence,  Ji>earing  upon  the  question 
of  the  master's  care,  and  was  provable  un- 
der the  declaration,  notwithstanding  that 
it  was  not  set  out  therein. 

Belleville  Stone  Co.  v.  Mooney,  60  N.  J. 
L.  323,  38  Atl.  835;  Lanning  v.  New  York 
C.  R.  Co.  49  N.  Y.  521,  10  Am.  Rep.  417. 

The  action  rests  upon  the  negligent  act 
of  the  defendant  in  failing  to  furnish  a  safe 


representative  of  the  master,  such  as  a  su- 
perintendent or  other  vice  principal,  who 
did  in  fact  give  the  promise.  In  these 
cases,  however,  it  was  held,  or  at  least  as- 
sumed, that  the  person  giving  the  promise 
had  power  to  bind  the  master  in  that  re- 
spect. 

Of  course,  the  servant  cannot  rely  upon 
the  master's  promise  to  repair  where  the 
defect  complained-  of  was  not  the  proximate 
cause  of  the  injury,  and  also,  of  course,  the 
promise  to  repair  may  be  revoked  so  as  to 
shift  the  burden  of  proof  back  upon  the 
servant,  where  it  was  placed  by  reason  of 
his  knowledge  of  the  defect.  No  attempt 
has  been  made  to  gather  cases  involving 
these  questions.  i 

General  principles. 

The  rule  is  well  recognized  that  where 
the  servant  complains  of  dangerous  con- 
ditions under  which  he  has  to  work,  which 
are  due  to  the  master's  negligence,  and  the 
master  has  promised  to  remedy  the  same, 
the  servant  may,  in  reliance  upon  the  prom- 
ise, remain  for  a  reasonable  time  in  the 
employment  without  depriving  himself  of 
the  right  of  recovery  for  injuries  received 
because  of  those  conditions. 

This  is  a  very  reasonable  and  salutary 
rule,  and  operates  to  save  the  servant  from 
the  necessity  of  quitting  the  employment 
the  very  instant  he  discovers  a  danger,  un- 
der the  penalty  of  being  denied  a  recovery 
for  any  injury  incurred  in  consequence 
thereof,  and  it  also  has  a  tendency  to  make 
the  servant  prompt  in  reporting  any  defects 
which  he  may  discover.  Although  the 
courts  are  not  wholly  agreed  as  to  the  ex- 
act ground  of  a  servant's  exemption  under 
the  so-called  promise  to  repair  rule,  it 
would  seem  that  the  most  reasonable  expla- 
nation is  that,  by  the  master's  promise,  a 
new  contract  is  created  which  operates  to 
shift  the  risk  which  the  servant,  by  rea- 
son of  his  knowledge  of  the  danger,  would 
be  held  to  have  assumed,  back  on  to  the 
master  for  such  a  length  of  time  as  may 
be  reasonable  for  him  to  fulfil  his  prom- 
ise. When,  however,  such  a  time  has 
29  L.R.A.(N.S.) 


passed .  that  the  servant  can  no  longer  ex- 
pect the  master  to  carry  out  his  promise, 
the  risk  is  again  shifted  tc  the  servant. 

Under  such  a  statement  of  the  rule  and 
the  reason  therefor  and  effect  thereof,  it  is 
very  clear  that  it  cannot  have  the  effect  to 
shield  the  servant  from  the  consequences  of 
his  own  neglicence.  The  promise  to  re- 
pair rule  merely  deprives  the  master  for  a 
time  of  the  defense  of  assumption  of  risk; 
the  defense  of  contributory  negligence  is 
still  open  to  him,  unaffected  in  any  way 
by  his  promise  to  repair. 

While  the  promise  to  repair  rule  pre- 
cludes the  master  from  setting  up  i^vk  de- 
fense of  assumed  risk  under  the  circum- 
stances mentioned,  it  does  not  foreclose  the 
defense  of  contributory  negligence.  That 
is  still  open  to  him,  for  the  employer  does 
not  assume  the  risks  of  the  negligence  of 
hio  employees  during  the  time  when  his 
promise  to  make  repairs  should  be  fulfilled, 
nor,  indeed,  at  any  time.  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Holman,  90  Ark.  555,  120 
S.  W.  146. 

The  promise  to  repair  rule  does  not  make 
the  master  an  insurer  of  the  servant  of  the 
safety  of  the  premises  for  a  reasonable 
length  of  time  thereafter.  The  servant 
must  still  exercise  due  care  for  his  own 
safety.  Shemwell  v.  Owensboro  &  N.  R. 
Co.  117  Ky.  556,  78  S.  W.  448. 

The  promise  of  the  master  to  repair  or 
replace  a  defective  machine  will  not  excuse 
the  employee  from  the  exercise  of  ordinary 
care  in  its  use  before  the  defect  is  reme- 
died. Freeman  v.  Savannah  Electric  Co. 
130  Ga..449,  60  S.  E.  1042. 

Even  a  boy  fourteen  years  of  age,  and 
so  "necessarily  below  the  age  of  mature 
discretion,"  may  be  guilty  of  contributory 
negligence  so  as  to  bar  a  recovery,  notwith- 
standing a  promise  on  the  part  of  the  mas- 
ter to  remedy  the  defect  causing  the  injury. 
Western  Coal  &  Min.  Co.  v.  Burns,  84  Art. 
74,  104  S.  W.  535. 

Whether  the  servant  has  the  right  to 
rely  upon  such  promise  of  the  master  in 
any  given  case  depends  upon  the  question 
whether  to  do  so  would  be.  so  imminently 
dangerous  that  no  man  of  ordinary  pru- 
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appliance  with  which  the  plaintiff  was  to 
work,  and  not  upon  the  nonperformance  of 
the  promise. 

Belleville  Stone  Co.  v.  Mooney,  supra; 
Dowd  V.  Erie  R.  Co.  70  N.  J.  L.  451,  57 
AtL  248;  Dunkerley  v.  Wehendorfer  Mach. 
Co.  71  N.  J.  L.  60,  68  Atl.  94;  Andrecsik  v. 
New  Jersey  Tube  Co.  73  N.  J.  L.  664,  4 
L.R.A.(N.S.)  913,  63  AtL  719,  9  A.  &  E. 
Ann.  Cas.  1006. 

When  the  plaintiff  protested  to  his  mas- 
ter, and  the  master  promised  that  the  de- 
fects would  be  remedied,  and  ordered  him 
to  go  on  with  his  work,  the  plaintiff  thence- 
forth refused  to  assume  the  risk. 

Dowd  V.  Erie  R.  Co.;  Dunkerley  v.  Weh- 
endorfer Mach.  Co.;  and  Belleyille  Stone 
Co.  V.  Mooney, — supra. 


Trenchard,  J.,  delivered  the  opinion  of 
the  court: 

Elmer  Comer,  the  plaintiff  below,  was 
employed  by  Meyer  Brothers,  the  defendants 
below,  as  a  driver.  Meyer  Brothers  con- 
duct as  partners  a  department  store  in 
Paterson.  The  plaintiff  was  furnished  with 
a  horse  and  wagon  by  the  person  in  charge 
of  the  defendants'  stable.  He  drove  to  the 
store  and  loaded  the  wagon,  and  proceeded 
to  deliver  the  defendants'  goods.  While 
driving  along  a  slight  rise  on  the  Saddle 
River  'road,  the  kingbolt  broke  and  the 
whifHetree  dropped  upon  the  horse's  heels, 
causing  it  to  jump  forward  and  run  away. 
The  wagon  was  upset  and  plaintiff  injured. 
This  suit  was  brought  in  the  Passaic  cir- 
cuit court  to  recover  damages  for  the  inju- 


dence  would  longer  use  it, — that  is,  upon 
the  question  of  contributory  negligence. 
Brown  v.  Musser-Sauntry  Land,  Logging  & 
Mfg.  Co.  104  Minn.  166,  116 -N.  W.  218. 

iSo,  in  Jloccia'v.  Black  Diamond  Coal  Min. 
Co.  67  C.  C.  A.  667,  121  Fed.  451,  the  court 
said:  "If  the  workman  expose  himself 
to  dangers  that  are  so  threatening  or  ob- 
vious as  likely  to  cause  injury  at  any  mo- 
ment, h*e  is,  notwithstanding  any  promise 
of  his  employer,  guilty  of  contributory  neg- 
ligence if  he  remain  at  the  work.  In  other 
words,  he  assumes  the  risk  of  the  danger 
which  he  knows  and  appreciates,  and,  if 
the  danger  be  so  obvious  or  threatening 
as  likely  to  cause  injury  at  any  moment, 
he  has  no  right  to  continue  at  such  work, 
in  the  expectation  that  promised  assist- 
ance will  be  sent." 

In  the  case  of  a  promise  to  repair,  and 
perhaps  in  some  other  cases,  the  question 
is  one  of  contributory  negligence  on  the 
part  of  the  servant,  depending  upon  wheth- 
er the  danger  was  so  great  that  an  ordinar- 
ily prudent  man  would  not  have  encoun- 
tered it.  Chicago  &  E.  I.  R.  Co.  v.  Heerey, 
203   111.   493,   68  N.   K   74. 

Where  it  was  contended  that  the  servant 
was  guilty  of  contributory  negligence  be- 
cause the  defects  were  entirely  obvious  to 
him,  the  court  in  McFarlan  Carriage  Co. 
V.  Potter,  163  Ind.  107,  53  N.  E.  465,  said: 
"A  promise  to  repair  is  confession  to  a 
breach  of  duty,  and  when  a  master,  to  right 
himself,  requests  and  induces  a  postpone- 
ment, either  for  convenience  or  profit,  no 
principle  of  justice  will  lay  the  burden  of 
delay  upon  the  unoffending  servant.  The 
whole  question  is  bottomed  upon  the  wrong 
of  the  master,  and  it  is  sophistry  to  ar- 
gue that  the  servant,  by  confiding  in  the 
master's  promise  for  a  reasonable  time  in 
which  to  cure  the  defects,  clearly  obvious 
though  they  be,  should  be  chargeable  with 
having  waived  the  master's  duty  to  him, 
and  assumed  the  additional  risk  himself." 

The  rule  is  nowhere  construed  to  de- 
prive the  master  of  this  defense,  and  if  the 
servant  has  been  negligent,  that  fact  will 
in  all  cases  preclude  a  recovery,  and  the 
Uet  that  there  may  have  been  a  promise 
29  L.R.A.(N.S.) 


on  the  master's  part  to  remove  the  danger- 
ous condition  is  wholly  immaterial. 

The  rule,  however,  is  almost  universally 
so  stated  as  to  include  the  qualification 
that  it  does  not  apply  where  the  risk  in- 
curred in  remaining  in  the  employment  is 
so  great  and  imminent  that  a  reasonably 
prudent  man  would  not  incur  it.  This,  of 
course;  is  merely  the  test  of  contributory 
negligence,  and  if  the  rule  is  stated  in  a 
form  to  indicate  that  the  servant  does  not 
"assume  the  risk"  after  the  promise  to 
repair,  this  oualification  is  unnecessary, 
and  it  certainly  tends  to  the  confusion  of 
the  two  defenses  to  say  in  effect  that  the 
servant  does  not  assume  the  risk  unless  he 
is    guilty    of    contributory    negligence. 

When,  however,  the  rule  is  stated  in  lan- 
guage which  goes  no  further  than  to  state 
that  a  servant  is  not  precluded  from  re- 
covery merely  because  of  his  remaining  in 
the  employment  with  knowledge  of  the  de- 
fect, if  the  master  lias  promised  to  rem- 
edy it,  then  the  qualification  is  necessary, 
for  otherwise  the  rule  would  have  the  ef- 
fect of  relieving  the  servant  from  the  con- 
sequences even  of  his  own  negligence,  and 
this,  as  has  been  stated,  the  rule  is  no- 
where construed  to  do. 

It  should  be  borne  in  mind  that  there 
are  two  distinct  phases  of  contributory 
negligence:  First,  the  servant  may  be 
guilty  of  some  act  of  negligence  which  was 
the  immediate  cause  of  his  injury;  second, 
he  may  be  guilty  of  negligence  in  remain- 
ing in  the  employment  which  exposed  him 
to  the  risk  in  question.  Of  course,  there 
can  be  no  contention  that  the  promise  to 
repair  has  the  effect  of  relieving  the  serv- 
ant from  the  consequences  of  an  act  of 
negligence  which  results  immediately  in  an 
injury  to  him.  But  where  the  only  negli- 
gence chargeable  to  the  servant  is  his  re- 
maining in  the  employment  after  the  dan- 
ger has  become  great  and  imminent,  then, 
perhaps,  it  might  with  some  plausibility  be 
argued  that  he  would  be  protected  by  the 
promise;  but  the  test  of  contributory  neg- 
ligence in  either  phase  is  the  same,  viz,,  the 
failure  to  act  as  a  reasonably  prudent  man 
would  under  the  same  circumstances.     The 
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ries  thus  sustained.  The  trial  resulted  in 
a  verdict  for  the  plaintiff,  and  this  writ  of 
error  brings  up  for  review  the  judgment 
entered  upon  such  verdict. 

The  first  proposition  argued  by  the  de- 
fendants is  that  "the  negligence  testified 
to  at  the  trial  was  not  alleged  in  the  dec- 
laration, and  that  the  declaration  did  not 
apprise  the  defendants  of  the  case  made 
against  them  at  the  trial."  The  question 
presented  is  raised  by  assignments  of  error 
founded  upon  exceptions  taken  to  the  ad- 
mission of  evidence,  and  to  the  refusal  of 
the  trial  judge  to  nonsuit  the  plaintiff  and 
to  direct  a  verdict  for  the  defendants.  We 
do  not  perceive  that  the  declaration  failed 
to  charge  the  negligence  proven  at  the  trial. 
It,  in  substance,  charged  that  the  defendants 


set  the  plaintiff  to  work  as  a  driver  upon"! 
wagon  drawn  by  a  horse  attached  tboreto 
by  a  harness  and  shafts,  on  which  shafts 
was  a  whiffletree  fastened  thereto  by  a  bolt, 
which   bolt  the  defendants  had  carelessly, 
negligently,  and  improperly  permitted  aad 
allowed  to  become  worn,  bent,  and  defective 
and  unsafe,  and  to  so  remain  without  the 
proper  repair  and  inspection."    That  ther^ 
after,  while  the  plaintiff  was  driring  tV 
horse  and  wagon,  the  defective  bolt  "l<nt 
broke,  slipped,  or  gave  way,  and  caused  the 
whiffletree   to   fall,   and  the  horse  to  run 
away,  and  the  plaintiff  to  be  thrown  to  tae 
ground,"  etc     The  substance,  therefore,  of 
the  negligence  charged,  was  the  furnishing 
of  a  wagon  with  a  defective  bolt    The  i^- 
timony  at  the  trial  tended  to  show  that  tbe 


duty  to  so  act  is  always  incumbent  upon 
the  servant,  and  neither  the  promise  to  re- 
pair nor  any  other  action  on  the  part  of 
the  master  justifies  the  failure  of  the  serv- 
ant to  act  with  reasonable  care  for  his  own 
safety,  or,  as  it  is  commonly  expressed,  as 
a  reasonably  prudent  man  would  have  act- 
ed under  the  same  circumstances. 

The  purpose  of  thi^  note  is  to  show  that 
the  defense  of  contributory  neglijrence^  is 
still  open  to  the  master,  notwithstanding 
the  promise  upon  his  part  to  remedy  the 
condition  causing  the  injury,  rather  than 
to  show  under  what  circumstances  the  serv- 
ant may  be  deemed  to  have  been  guilty 
of  contributory  negligence.  It  is  to  be 
borne  in  mind,  as  has  been  stated  above, 
that  the  question  of  contributory  negligence 
is  unaffected  by  the  master's  promise,  and 
that  conduct  upon  his  part  which  would  be 
deemed  contributory  negligence  in  the  ab- 
sence of  a  promise  is  also  contributory  neg- 
ligence where  a  promise  has  been  made. 

^8  has  been  pointed  out,  there  are  two 
distinct  phases  of  contributory  negligence, 
but  it  is  frequently  impossible  to  tell  just 
which  phase  the  court  is  discussing  in  the 
cases;  but  this  is  really  unimportant,  as 
contributory  negligence  in  either  phase  is 
universally  considered  a  defense  to  an  ac- 
tion by  the  servant,  notwithstanding  the 
master's  promise. 

Frequently  the  courts  seem  to  combine 
the  effect  of  an  assurance  of  safety  on 
the  part  of  the  master,  and  the  effect  of  his 
promise  to  repair  a  defect,  but  the  effect  of 
these  two  actions  on  the  master's  part  is 
entirely  distinct.  In  the  case  of  a  prom- 
i»<e  to  repair,  the  servant  is  aware 
of  the  danger,  and  the  promise  merely 
relieves  him  from  assuming  a  risk 
of  which  he  is  aware.  Tn  the  case  of 
an  assurance  of  safety,  although  the  dan- 
ger may  be  just  as  great  and  the  servant's 
knowledge  of  it  the  same,  yet,  if  the  mas- 
ter assures  him  of  safety,  the  question  im- 
mediately arises  whether  or  not  the  serv- 
ant would  not  be  justified  in  relying  wholly 
upon  the  master's  assurance,  and  in  a  way 
be  relieved  from  the  charge  of  contribu- 
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tory  negligence,  which  otherwise  mijrht  be 
incurred  by  him.  In  the  one  case,  there  a 
a  danger  well  known  to  the  servant  arid 
confessed  by  .the  master,  while  in  the  oth- 
er case,  the  danger  is  denied  by  the  master, 
who  presumably  knows  more  about  it  thaa 
does  the  servant.  This  note  does  not  pur- 
port to  cover  the  question  of  the  effect  of 
the  master's  assurance  of  safety,  and  tbe 
^ubject  is  mentioned  solely  for  the  reasoB 
that  in  some  cases  the  two  questions  setfX 
to  be  somewhat  confused. 

The  promise  to  repair  is  evidence  to  re- 
but any  presumption  of  contributory  nejr- 
ligence  on  the  part  of  the  workman,  rais^ 
by  reason  of  continuing  in  the  employnieiit 
in  the  presence  of  obvious  dangers.  DflW' 
ville  Stone  Co.  v.  Moonev,.60  N.  J.  L.  .^i^ 
38  Atl.  835,  affirmed  in  61  N.  J.  L.  Zk^.  ^? 
L.R.A.  834,  39  AtL  764,  19  Mor.  Min.  Rtp 
264. 

The  mere  fact  that  one  suing  for  injn 
ries  caused  by  the  negligence  of  a  tVlI  ^ 
servant  who  was  retained  ten  days  ailer  & 
promise  to  remove  him  for  inc«»nij>fl''' '• 
does  not  plead  an  excuse  for  the  delay  d<<e» 
not  necessarily  negative  its  existence,  >^i 
as  to  deprive  the  plaintiff  of  the  ri<:ht  t<i 
rely  on  the  promise.  Williams  v.  Kin.!-*:' 
Iv  &  C.  Co.  131  Wis.  303,  10  L.R-A.iS>  1 
1043,  120  Am.  St.  Rep.  1049,  111  X.  ^^j 
481,  11  A.  &  E.  Ann.  Cas.  622. 

Where  it  appears  that  the  employee  T*-a 
sonably  believed  that  the  repairs  had  U-**! 
made,  tl'ore  is  no  question  of  liis  contn'  j 
tory  negligence  to  be  submitted  to  the  y',r) 
Missouri,  K.  &  T.  R.  Co.  v.  Nordell,  20  Tr3 
Civ.  App.  362,  60  S.  W.  601. 

The  servant  is  not  protected  by  the  rr^n 
ise  to  repair,  if  the  work  to  be  done  I 
rendered  imminently  and  iiumediat«i\  uaI 
crerous  by  the  defect.  Cross  I.Ake  I'osrtrr 
Co.  V.  Jovce,  28  C.  C.  A.  260,  55  U.  S.  Af- 
221,  83  Fed.  989. 

When  the  master  notifies  the  servant  n 

to  continue  if  there  is  danger,  and  the  »' 

ant  does  continue,  then  the  servant  as«n<n 

!  the  risk,  notwithstanding  tluit  the  ma<i 

:  has  promised  to  remove  the  danger.     K{ 

mundy  v.  Anderson,  103  IlL  App.  457, 
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bolt  whieh  held  the  whiffletree  to  the  shaft 
was  worn  thin  and  defective,  and  that  as  a 
direct  result  of  its  condition  the  accident 
happened. 

The  defendants'  real  contention  is  that 
the  evidence  of  the  promise  of  the  master 
to  remedy  the  defect  in  the  bolt  should  have 
been  excluded  because  the  plaintiff  did  not 
set  forth  such  promise  in  his  declaration. 
The  plaintiff's  proof  tended  to  show  that, 
while  the  plaintiff  was  loading  the  wagon, 
he  noticed  that  the  brace  running  from  the 
'top  of  the  shaft  and  kingbolt,  down  under 
the  whi£9etree  to  the  lower  end  of  the  king- 
bolt, was  cracked.  Upon  examining  the 
cracked  brace,  he  also  discovered  that  the 
kingbolt  running  through  the  shaft  and  the 
whiffletree  was  badly  worn  and  defective. 


It  was  this  brace  and  the  kingbolt  which 
fastened  the  whiffletree  to  the  shaft  and 
held  it  in  place.  One  of  the  defendants, 
Leopold  Meyer,  was  at  the  time  in  charge 
of  the  loading  of  the  wagon,  in  the  absence 
of  the  shipping  clerk.  Comer  reported  the 
broken  brace  and  the  defective  bolt  to 
Meyer,  and  called  his  attention  to  them. 
Meyer  examined  them  and  saw  their  condi- 
tion, but  told  Comer  to  go  ahead,  as  the 
wagon  was  now  loaded,  and  to  use  the 
wagon  with  the  broken  brace  and  defective 
bolt  to  deliver  the  goods  and  that  he,  Mey- 
er, would  have  them  fixed  the  next  day. 
Comer,  relying  upon  Meyer's  promise,  drove 
the  wagon  as  directed.  The  accident  hap- 
pened on  the  day  the  promise  to  repair  was 
made.     It  was  such  promise  to  repair  that 


Illustrative  cases— contributory  negligence 
as  a  matter  of  law. 

A  servant  may  be  guilty  of  contributory 
negligence  in  continuing  to  use  a  machine 
which  he  knows  to  be  defective  and  danger- 
ous, notwithstanding  he  has  protested 
against  such  use  and  received  the  master's 

Sromise  to  repair. '  St.  Louis  Southwestern 
:  Co.  V.  Kern  (Tex.  Civ.  App.)  100  S.  W. 
971. 

The  promise  of  the  master  to  repair  is 
not  effectual  to  permit  a  recovery,  where 
the  plaintiff  testified  that  he  stepped  into 
the  hole  complained  of  in  a  moment  of  for- 
getfulness,  and  not  in  the  belief  that  the 
hole  had  been  repaired.  Miller  v.  White 
Bronze  Monument  Co.  141  Iowa,  701,  118 
N.  W.  518. 

Where,  in  operating  an  electric  car,  a 
motorman  wsa  compelled  to  exert  all  of  his 
strength  and  to  throw  his  weight  upon  the 
brake  in  order  to  stop  the  car,  and,  as  a  re- 
sult of  his  over-exertion,  was  afflicted  with 
a  hernia,  it  was  held  in  Freeman  v.  Sa- 
vannah Electric  Co.  130  Ga.  449,  60  S.  E. 
1042,  that,  in  so  over-straining  himself,  he 
was  not  acting  with  due  care,  and  could  not 
recover  for  his  injuries,  although  he  had 
complained  of  the  defective  brake  and  the 
foreman  had  promised  to  furnish  him  with 
another  car. 

A  servant  is  wanting  in  due  care  in  us- 
ing an  old  and  rotten  harness  with  a  vi- 
cious and  ugly  horse,  and  consequently  is 
precluded  from  recovery,  although  the  mas- 
ter had  promised  to  fix  the  harness  or  get 
a  new  one.  Levesque  v.  Janson,  165  Mass. 
16,  42  K.  E.  335. 

A  servant  engaged  in  unloading  logs 
from  sleds,  who  uses  a  short  handled  ax  to 
knock  the  hook  out  of  the  chain  binding  the 
logs  together  on  the  sled,  is  guilty  of  con- 
tributory negligence  in  using  the  ax  in  un- 
loading an  extra  large  load  of  logs,  where 
he  knows  that  some  of  the  logs  are  likely 
to  roll  over  toward  him,  and  he  depends 
on  his  agility  in  jumping  to  one  side  or  in 
running  from  the  sled  at  great  speed,  to 
avoid  the  danger  of  beinw  crushed  under  the 
log;  and  the  master's  promise  to  provide 
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him  with  a  longer  handled  ax,  with  which 
he  could  unload  the  sleds  more  safely,  does 
not  exempt  him  from  the  charge  of  culpa- 
ble negligence.  Musser-Sauntry  Land,  Log- 
ging &  Mfg.  Co.  V.  Brown,  66  C.  C.  A.  20/, 
126  Fed.  141.  But  in  a  subsequent  trial 
in  the  state  court,  it  was  held  that  the 
question  of  the  plaintiff's  contributory  neg- 
ligence was  for  the  jury  (104  Minn.  156, 
116  N.  W.  218). 

A  locomotive  fireman  who,  after  com- 
plaining of  the  absence  of  a  shield  on  the 
^lass  indicating  the  oil  supply  for  the  cylin- 
der, the  presence  of  which  is  necessary  for 
his  safety,  and  receiving  the  engineer's 
promise  to  fix  it,  leaves  the  terminal 
station,  where  the  shield  can  be  procured, 
and  proceeds  on  a  trip  knowing  that  the 
promise  has  not  been  and  cannot  be  fulfilled 
until  the  return,  assumes  the  risk  of  in- 
jury from  its  absence.  Albrecht  v.  Chicago 
&  N.  W.  R.  Co.  108  Wis.  530,  53  L.R.A. 
653,  84  N.  W.  882. 

Although  the  shafting  upon  a  wagon, 
used  for  the  purpose  of  dumping  the  load, 
was  defective,  so  that  the  wrencii  used  for 
turning  it  could  not  be  readily  repioved, 
and  the  master  had  promised  to  repair  the 
same,  nevertheless  the  servant  cannot  re- 
cover for  injuries  received  by  reason  of  the 
fact  that  the  shafting  began  to  turn  rapid- 
Iv  and  threw  off  the  wrench,  which  struck 
him  and  injured  him,  where  there  appears 
to  be  no  reason  why  the  wrench  should  not 
have  been  removed  before  the  load  began  to 
dump,  nor  why  the  servant  could  not  have 
placed  himself  in  a  safe  position,  where  he 
would  not  have  been  injured.  Trudeau  v. 
American  Mill  Co.  41  Wash.  465,  83  Pac 
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— ^mines  and  sand  pits. 


A  miner  who  returns  to  work  in  a  "pot" 
in  the  roof  of  a  mine,  which  he  knows  is 
likely  to  fall  at  any  time,  is  not  relieved  of 
contributory  negligence  by  the  fact  that  he 
had  complained  of  the  pot  to  his  superior, 
who  had  promised  to  have  it  propped.  Al- 
teriac  v.  West  Pratt  Coal  Co.  161  Ala.  438, 
49  So.  867. 

In  Roccia  v.  Black  Diamond  Coal  Min.  Co. 
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the  defendants  insist  should  have  been  set 
forth  in  the  declaration.  We  think  not. 
It  is  the  accepted  law  of  this  state  that, 
linder  the  contract  of  employment,  it  be- 
comes the  master's  duty  to  take  reasonable 
care  to  furnish  the  servant  suitable  tools 
and  implements  with  which  he  may  work, 
and  that  the  neglect  of  the  master  to  per- 
form this  duty  renders  him  liable  to  the 
servant  for  any  injury  sustained  by  reason 
of  such  neglect.  McDonald  v.  Standard  Oil 
Co.  69  N.  J.  L.  445,  66  Atl.  289. 

We  have  already  pointed  out  that  the 
negligence  charged  was  the  failure  of  the 
master  to  furnish  a  safe  and  suitable  wagon 
for  the  use  of  the  servant.  That  was  the 
cause  of  action  proved.  The  fact  which  ap- 
peared by  the  proof,  that  the  defect  in  the 


bolt  was  known  to  the  servant,  and  the 
risk  therefore  obvious,  did  not  change  the 
character  of  the  master's  omission,  and 
render  it  non -negligent.  It  is  true  that 
where  it  is  shown  that  the  servant  either 
knew,  or  ought  to  have  known,  the  danger- 
ous character  of  the  agency  which  he  was 
called  upon  to  use,  and  still  voluntarily 
continued  to  use  it,  his  action  may  be  de- 
feated; but  that  it  is  upon  the  ground  that 
what  he  assented  to  he  cannot  afterwards 
complain  of  as  a  wrong.  The  fact  that  the 
plaintifif  knew  of  the  defect  relieved  the 
master  from  liability  for  his  negligence 
only  in  case  the  servant  assumed  the  risk 
arising  out  of  the  situation.  But  the  serv- 
ant does  not  always  do  this,  even  when 
the  risks  are  obvious.    He  does  not  assume 


67  C.  C.  A.  667,  121  Fed.  461,  it  was  held 
that  there  could  be  no  recovery  where  the 
injuries  were  caused  by  the  caving  in  of  the 
walls  of  a  mine,  which  the  plaintiff  "knew 
and  believed  to  be  imminent,"  although,  up- 
on the  plaintiff's  complaint,  the  master  had 
promised  to  furnish  men  and  material  to  se- 
cure them. 

An  experienced  workman  is  guilty  of  con- 
tributory negligence  in  continuing  to  work 
in  a  sand  pit  where  the  gravel  and  sod  at 
the  summit  were  permitted  to  overhang  the 
base,  and  thus  render  the  upper  part  of  the 
bank  liable  to  fall  upon  the  men  working 
below,  notwithstanding  the  promise  of  the 
foreman,  "I  will  secure  the  bank  in  a  day  or 
two,  and  I  will  warrant  you  that  nothing 
will  happen  to  you."  McCarthy  v.  Wash- 
burn, 42  App.  Div.  262,  68  N.  Y.  Supp.  1126. 

-Hsaws  and  planing  mills. 

An  employee  in  a  sawmill,  who  took  a 
position  between  a  saw  and  the  log  carriage, 
which  to  his  knowledge  was  defective  and 
liable  to  creep  toward  the  saw,  and  paid  no 
attention  to  the  carriage,  and  was  killed  by 
being  forced  against  the  saw  by  the  car- 
riage, which  had  crept  down  its  track,  was 
held  in  Crookston  Lumber  Co.  v.  Boutin,  79 

C.  C.  A.  368,  149  Fed.  680,  to  be  guilty  of 
contributory  negligence  precluding  a  recov- 
ery for  his  death,  although  he  had  com- 
plained of  the  carriage,  and  the  master  had 
promised  to  repair  the  same. 

An  employee  in  a  sawmiH,  who  attempts 
to  pass  through  a  space  of  30  inches  be- 
tween a  bench  and  a  saw,  and  is  injured  by 
being  thrown  in  contact  with  a  saw,  due  to 
his  stepping  into  a  hole  negligently  permit- 
ted to  be  in  a  dangerous  condition,  is  guilty 
of  contributory  negligence,  where,  by  travel- 
ing 8  feet  further,  he  could  have  gone 
around  the  bench  in  comparative  safety.    H. 

D.  Williams  Cooperage  Co.  v.  Headrick,  86 
C.  C.  A.  648,  169  Fed.  680. 

Where  the  plaintiff  had  been  promised  an 
iron  rod  to  clear  away  refuse  from  a  saw, 
instead  of  the  wooden  stick  which  he  was 
using,  it  was  held  in  Shea  v.  Seattle  Lumber 
Co.  47  Wash.  70,  91  Pac.  623,  that  negli- 
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gence  in  not  procuring  and  using  a  larger 
wooden  stick  would  not  be  presumed  in  the 
absence  of  positive  testimony  that  a  larger 
stick  could  nave  been  used. 

A  man  with  fourteen  years  of  experience 
about  machinery,  whose  duties  were  to  as- 
sist in  sawing  and  shearing  heated  bars  and 
plates  of  iron  by  the  use  of  a  large  circular 
saw,  must  be  deemed  guilty  of  negligence  In 
continuing  to  work  with  the  saw  after  no- 
ticing a  crack  in  it  from  the  rim  2  or  3 
inches  in  length,  where  the  saw  was  run- 
ning at  the  speed  of  1,700  revolutions  a 
minute,  and  the  work  which  he  was  doing 
required  him  to  let  the  saw  down  upon  large 
bars  of  iron  with  force  sufficient  to  cut  them 
in  two.  Erdman  v.  Illinois  Steel  Co.  95 
Wis.  6,  60  Am.  St  Rep.  66,  69  N.  W.  993. 

Even  though  the  master  lias  promised  to 
repair  a  planing  machine,  the  plaintiff  can- 
not recover  for  injuries  received  while  oper- 
ating it  without  the  exercise  of  due  care. 
Reiser  v.  Southern  Planing  Mill  &  Lumber 
Co.  114  Ky.  1,  69  S.  W.  1086. 

A  person  operating  a  jointer  who  is 
obliged,  in  the  absence  of  a  guard,  to  keep 
his  left  hand  on  the  face  of  the  board  being 
jointed  within  an  inch  of  the  exposed  knives, 
revolving  at  the  rate  of  3,500  revolutions 
per  minute,  and  to  exert  considerable  pres- 
sure on  the  board  to  keep  it  in  an  upright 
position  against  the  guide,  cannot  rely  upon 
the  master's  promise  to  remedy  the  defect 
or  an  express  direction  to  operate  the  joint- 
er. Sattley  Mfg.  Co.  v.  Wendt,  116  111.  App. 
375. 

— ^protection  from  falling  objects. 

A  hod  carrier  injured  by  the  falling  of  a 
piece  of  brick  between  unprotected  floor 
beams  of  a  building  in  which  he  is  at  work 
is  guilty  of  contributorv  negligence  in  con- 
tinuing to  work  where  ne  knows  the  bricks 
are  continually  falling,  notwithstanding  the 
promise  of  a  foreman  that  he  would  have 
the  beams  planked  over  in  a  short  time  so  as 
to  protect  the  workmen  from  falling  objects. 
Hannigan  v.  Smith,  28  App.  Div.  176,  50  N, 
Y.  Supp.  845. 

A  servant  injured  while  picking  up  pieoei 


1909. 


COMER  V.  AIEYEIL 


603 


the  risk  from  a  defect  of  which  he  has  com- 
plained, and  which  the  master  has  promised 
to  tepair,  during  the  interval  fixed  by  the 
master.  Andrecsik  v.  New  Jersey  Tube  Go. 
73  N.  J.  L.  664,  4  L.R.A.(N.S.)  913,  63  Atl. 
719,  9  A.  &  E.  Ann.  Gas.  1006.  Assumption 
of  risk,  like  contributory  negligence,  is  a 
defense,  and  need  not  be  confessed  and 
avoided  in  the  declaration.  Belleville  Stone 
Go.  y.  Mooney,  60  N.  J.  L.  323,  38  Atl.  835; 
New  Jersey  Exp.  Go.  v.  Nichols,  33  N.  J. 
L.  434,  97  Am.  Dec.  722;  Purcell  v.  Pater- 
son  &  P.  Gas  &  Electric  Go.  (N.  J.  L.)  63 
Atl.  235;  Warshawsky  ▼.  Raritan  Traction 
Co.  68  N.  J.  L.  241,  62  Atl.  296.  If,  by 
promise  to  repair,  the  assumption  of  risk 
was  in  fact  negatived,  the  right  of  action 
still  remained  unimpaired  on  the  original 


liability  of  the  master  for  negligence  in  fail- 
ing to  use  due  care  to  have  the  instrumen- 
tality reasonably  safe.  Belleville  Stone  Co. 
V.  Mooney,  supra.  The  right  of  recovery 
rests  not  upon  the  pr6mise  to  repair,  but 
upon  the  master's  negligence  and  the  fact 
that  the  application  of  the  principle  ex- 
pressed in  the  maxim,  volenti  non  fit  in- 
juria, is  negatived  by  the  servant's  reliance 
upon  the  promise.  Dunkerley  v.  VVeben- 
dorfer  Mach.  Go.  71 N.  J.  L.  60,  68  Atl.  94. 
As  was  said  by  Mr.  Justice  Swayze  in  the 
case  last  cited:  "The  difficulty  with  which 
the  defendant  contends  is  that  there  is  neg- 
ligence on  its  part,  in  the  first  instance,  in 
failing  to  exercise  reasonable  care  about  the 
machine.  For  this  negligence  the  defend- 
ant is  liable  unless  it  exculpates  itself.    It 


of  wood  and  other  refuse,  by  being  struck 
by  refuse  thrown  from  above,  is  not  relieved 
from  the  effects  of  his  negligence  in  continu- 
ing to  work  in  the  dangerous  position,  by 
the  master's  promise  to  build  a  chute  for 
the  refuse  to  be  thrown  into,  thus  removing 
the  danger.  Oum  v.  North  Vernon  Punip 
&  Lumber  Co.  34  Ind.  App.  253,  72  N.  £. 
193,  appeal  dismissed  in  163  Ind.  696,  72 
N.  E.  587. 

— ^work  in  the  dark. 

A  workman  is  not  acting  with  due  care  in 
attempting  in  the  dark  to  clear  out  a  chute 
used  to  carry  away  refuse  from  a  jointer 
without  stopping  the  machinery,  although 
the  master  had  promised  him  to  improve  the 
conditions  of  the  place  of  work,  where  it  ap- 
pears that  the  place  was  dangerous  for  such 
work  even  in  the  daytime.  Johnson  v.  An- 
derson &  M.  Lumber  Co.  31  Wash.  654,  72 
Pac.  107. 

In  Kentucky  &  I.  Bridge  &  R.  Go.  ▼.  Mel- 
vin,  31  Ky.  L.  Rep.  969,  104  S.  W.  334,  it 
was  said  that  where  there  is  no  defect  in  the 
premises  or  appliances,  and  the  master  was 
only  delinquent  in  failing  to  furnish  a  lan- 
tern to  enable  the  servant  to  see  the  work 
he  had  to  do,  it  would  be  extending  the 
promise  to  repair  rule  an  unreasonable 
kngth  to  hold  that  the  servant,  although 
fully  acquainted  with  the  premises  and  tne 
necessity  for  a  light,  could  nevertheless  un- 
dertake to  perform  his  duty,  of  walking  near 
the  edge  of  a  deep  coal  chute,  and  hold  the 
master  responsible  for  injury  sustained 
while  so  engaged. 

The  promise  'of  a  superintendent  to  have 
lights  repaired  will  not  excuse  the  negli- 
gence of  the  servant  in  working  near  revolv- 
ing machinery  in  the  dark.  Attleton  v. 
Bibb  Mfg.  Co.  6  Ga.  App.  777,  63  S.  E.  918. 

Illustrative   cases — contributory   negligence 
as  a  question  of  fact. 

It  is  not  negligence  per  ae  to  remain  in 
the  employment  after  complaint  and  prom- 
ise to  repair.  Swift  &  Co.  v.  Madden,  165 
III.  41,  45  N.  E.  979;  Donley  v.  Dougherty, 
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174  111.  682,  61  N.  E.  714;  Maryland  Steel 
Co.  v.  Engleman,  101  Md.  661,  61  Atl.  314. 

A  stationary  engineer  cannot  be  charged 
with  contributory  negligence  merely  because 
he  remains  in  tne  service  of  the  master  a 
reasonable  time  after  the  latter's  promise 
to  remove  an  incompetent  fireman.  Mait- 
land  V.  Gilbert  Paper  Co.  97  Wis.  486,  65 
Am.  St.  Rep.  137,  72  N.  W.  1124. 

The  degree  of  risk  to  which  the  employ 
ee  may  subject  himself  without  becoming  re- 
sponsible for  the  •  consequences,  after  the 
master  has  promised  to  repair  the  defect  or 
remove  the  danger,  is  not  easy  to  determine, 
and  unless  the  danger  is  very  obvious  and 
inominent,  it  should  be  left  for  the  jury  to 
say  whether  the  act  was  that  of  a  person 
of  ordinary  prudence.  Antletz  v.  Smith,  97 
Minn.  217,  106  N.  W.  517. 

Where  the  evidence  is  conflicting,  the 
question  whether  a  locomotive  engineer  in- 
jured through  derailment  of  his  engine  op- 
erated the  train  in  a  dangerous  manner  and 
contrary  to  orders,  and,  if  so,  whether  or 
not  his  act  contributed  to  his  injury,  is 
for  the  jury.  Morgan  v.  Rainier  Beach 
Lumber  Co.  61  Wash.  335,  22  L.R.A.(N.S.) 
472,  98  Pac.  1120. 

Where  there  was  testimony  to  the  effect 
that  it  would  have  been  impracticable  to 
work  a  defective  machine  which  the  master 
had  promised  to  repaid,  in  a  safe  manner, 
the  question  of  the  plaintiff's  assumption  of 
risk  in  working  it  in  a  dangerous  manner 
was  for  the  jury.  Shalgren  v.  Red  Cliff 
Lumber  Go.  96  Minn.  450,  104  N.  W.  531. 

Where,  immediately  after  the  promise  to 
repair  was  made,  work  in  that  part  of  the 
defendant's  shop  stopped  for  several  days, 
it  was  held  in  Keevan  v.  Walker,  172  Mass. 
56,  51  N.  E.  449,  that  the  question  of  plain- 
tiff's contributory  negligence  in  working  up- 
on the  defective  machine  upon  the  resump- 
tion of  work,  without  making  a  particular 
examination  of  it,  was  for  the  jury. 

The  question  of  contributory  negligence  of 
an  engineer  was  held  to  be  for  the  jury  in 
Nicolas  V.  Albert  Lea  Light  &  P.  Co.*  107 
Minn.  101,  119  N.  W.  503,  where  he  was  in- 
jured by  the  explosion  of  a  glass  water 
gauge  which  was  of  standard  make  and  of 
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only  exculpates  itself  when  it  shows  that 
the  plaintiff  assumed  the  risk.  •  •  . 
The  master  is  not  exculpated,  however,  un- 
less the  willingness  of  the  servant  to  incur 
the  risk  is  shown,  'or  reasonably  inferred, 
from  the  circumstances  of  the  case.  Such 
willingness  is  not  shown,  nor  is  it  reason- 
ably inferred,  from  knowledge  of  the  danger 
by  the  servant,  where  the  other  circum- 
stances negative  such  inference.  '  The  cir- 
cumstances that  the  servant  complains,  re- 
ceives a  promise  of  repair,  and  continues  to 
work  in  reliance  upon  the  promise,  nega- 
tive the  inference  of  willingness  on  his  part 
to  exempt  the  master  from  liability.  By 
making  the  promise  the  master  relieves  the 
servant  from  the  assumption  of  risk,  and 
remains  liable  for  his  negligence,  notwith- 
standing the  servant's  knowledge." 

With  respect  to  the  argument  of  the  de- 
fendants which  rests  upon  the  assumption 
that  the  declaration  avers  that  the  plaintiff 
"did  not  know"  of  the  defective  bolt,  it  is 
sufficient  to  say  that  there  is  no  such  alle- 


gation in  the  declaration.  The  fair  infer- 
ence from  the  language  to  which  the  defend- 
ants point  is  that  the  plaintiff  was  not 
warned  that  he  was  to  take  the  risk  of  hurt 
arising  from  the  defective  bolt.  We  con- 
clude that  the  evidence  as  to  the  promise 
was  properly  admitted,  and  that  the  motion 
to  nonsuit  and  direct  a  verdict  upon  the 
ground  stated  was  properly  denied. 

The  next  contention  of  the  defendants  is 
that,  granting  that  a  promise  to  repair  was 
made,  the  plaintiff  was  guilty  of  contribu- 
tory negligence.  The  argument  is  that  the 
plaintiff  should  have  been  nonsuited  because 
of  the  rule  that  the  master  is  not  liable  un- 
der his  promise  to  repair,  if  the  danger  of 
injury  from  the  defective  appliance  is  so 
great  or  so  imminent  that  a  reasonably 
prudent  person  would  not  assume  the  risk. 
28  Cyc.  Law  &  Proc.  p.  1211;  Dowd  v.  Erie 
R.  Co.  70  N.  J.  L.  451,  57  Atl.  248;  Dun- 
kerley  v.  Webendorfer  Mach.  Co.  71  N.  J. 
L.  60,  58  Atl.  94.  But  the  trial  judge  rec- 
ognized that  rule,  and  correctly  stated  it  to 


the  size  in  common  use,  and  where  a  num- 
ber of  such  gauges  had  exploded  within  a 
short  time  prior  to  the  accident,  and  upon 
his  complaint  the  superintendent  had  agreed 
to  furnish  him  a  smaller  gauge. 

And  in  Illinois  C.  R.  Co.  v.  Weiland,  67 
111.  App.  332,  where  the  servant,  a  switch- 
man, was  obliged  to  turn  a  switch,  jump  up- 
on the  car  which  was  sent  over  the  switch 
by  the  momentum  received  from  a  push  en- 
gine, set  a  brake  upon  the  car,  get  off  the 
car  and  couple  it  to  another  car  when  it  had 
reached  the  proper  place,  and  was  injured 
by  being  crushed  between  the  two  cars, 
where  he  did  not  have  time  properly  to  ar- 
range the  couplings  before  the  approaching 
car  reached  him,  it  was  held  that  the  ques- 
tion of  the  plaintiff's  negligence  was  for  the 
jury,  where  he  had  complained  to  the  master 
of  the  fact  that  the  work  was  too  much  for 
one  man,  and  the  master  had  promised  to 
give  him  another  position. 

So,  an  engineer  is  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  in  tak- 
ing out  an  engine  with  the  guard  to  the  lu- 
bricator glass  broken,  although  the  rules  re- 
quired the  engineers  to  provide  themselves 
with  guards  and  replace  the  broken  ones, 
where  he  had  complained  to  the  foreman, 
whose  duty  it  was  to  repair  the  engines,  and 
who  had  agreed  to  furnish  him  with  a  new 
guard.  Great  Northern  R.  Co.  v.  McDermid, 
100  C.  C.  A.  526,  177  Fed.  105. 

An  inexperienced  miner  cannot,  as  a  mat- 
ter of  law,  be  said  to  have  been  guilty  of 
contributory  negligence  in  working  under 
the  roof  or  a  mine  which  he  knew  might 
fall,  where  the  master  had  promised  upon 
his  complaint  to  furnish  props  therefor,  and 
he  himself  had  placed  a  tie  under  the  roof, 
which  proved  insufficient  to  support  it. 
Kansas  &  T.  Coal  Co.  v.  Chandler,  71  Ark. 
518,  77  S.  W.  912. 

So,  the  court  cannot  say  as  a  matter  of 
29  L.R.A.(N.S.) 


law  that  a  miner  is  guilty  of  contributory 
negligence  in  working  two  or  three  days 
after  the  superintendent  had  promised  to 
remove  the  dangerous  conditions,  with  eight 
or  ten  men  more  experienced  than  he,  in  a 
shaft  in  which  some  rock  looked  as  though 
it  could  fall  at  any  time,  but  not  as  if  it 
would  fall.  Monarch  Min.  &  Development 
Co.  V.  De  Voe,  36  Colo.  270,  86  Pac  633. 

And  if  a  person  engaged  as  a  miner  for  a 
coal  company,  who  has  knowledge  of  defects 
in  appliances  necessary  to  force  pure  air  in- 
to the  mines,  and  to  dilute  and  render  harm- 
less and  expel  therefrom  noxious  and  poison- 
ous gases,  gives  notice  thereof  to  the  prop- 
er officer,  and  is  promised  that  such  defect 
shall  be  remedied,  his  continuance  in  such 
employment,  in  the  well-grounded  belief 
that  such  appliances  will  )^  put  in  proper 
condition  within  a  reasonable  time,  does  not 
necessarily  or  as  matter  of  law  make  him 
guilty  of  contributory  negligence.  It  is  a 
question  for  the  jury  whether,  in  relying  on 
such  promises,  and  continuing  in  the  em- 
ployment after  he  knew  of  such  defecte,  he 
was  in  the  exercise  of  due  care.  Sans  Bois 
Coal  Co.  V.  Janeway,  22  Okla.  425,  99  Pac 
153. 

So,  whether  a  miner  was  guilty  of  con- 
tributory negligence  in  continuing  to  work  4 
or  5  feet  from  a  loose  place  in  the  roof  of 
the  mine,  which  upon  hie  complaint  the 
master  had  promised  to  repair,  and  which 
if  it  fell  he  had  no  reason  to  believe  would 
engulf  him,  was  held  to  be  for  the  jury,  in 
Taylor  v.  Ster  Coal  Co.  110  Iowa,  40,  81 
N.  W.  249. 

A  servant  whose  duty  it  is  to  check  the 
speed 'of  cars  on  a  track  leading  from  a  coal 
mine,  by  means  of  wedge-shaped  blocks,  is 
not,  as  a  matter  of  law,  guilty  of  contribu- 
tory negligence  in  continuing  to  use  old 
blocks  after  he  had  called  his  superior's- at- 
tention to  their  defective  condition,  and  had 
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the  jury  in  his  charge,  leaving  the  jury  to 
detemiiDe  the  character  of  the  danger.  Al- 
though the  defect  in  the  wagon  was  obvious, 
it  was  a  fair  question  for  the  jury  whether 
the  risk  of  an  accident  was  so  great  or  im- 
nineDt  that  no  reasonably  prudent  person 
rould  hare  continued  to  work.  Dowd  v. 
Brie  R.  Co.  and  Dunkerley  v.  Webendorfer 
\lach.  Co.  supra.  The  evidence  tended  to 
ihow  that  both  the  defendants  and  the 
>1aintiff  thought  the  danger  was  not  so 
[Teat  nor  so  imminent  that  the  use  of  the 
ragon  should  be  discontinued.  The  ground 
tated,  therefore,  did  not  justify  a  nonsuit. 
The  next  contention  of  the  defendants  is 
bat  the  breaking  of  the  bolt  was  not  the 
roximate  cause  of  the  plaintiff's  injury. 
Ve  see  no  merit  in  the  contention.  The 
roximate  cause  of  an  injury  is  the  efficient 
luse,  the  one  that  necessarily  sets  the  oth- 
r  causes  in  operation.  Batton  v.  Public 
errice  Corp.  75  N.  J.  L.  857,  18  L.R.A. 
S.S.)  640,  127  Am.  St.  Rep.  855,  69  Atl. 
S4.    If  the  plaintiff's  evidence  was  believed, 


the  bolt  broke  letting  the  whiffletree  drop 
on  the  horse's  heels,  and  the  horse  then 
jumped  and  ran  away,  injuring  the  plain- 
tiff. Certainly  there  was  thus  presented  a 
question  for  the  jury  whether  the  breaking 
of  the  bolt  was  the  proximate  cause  of  the 
injury. 

Lastly,  it  is  insisted  that  the  plaintiff  is 
precluded  from  recovery  because  it  is  said 
he  violated  a  rule  of  the  defendants'  estab- 
lishment that  "anything  out  of  order  should 
be  reported  to  the  man  in  charge  of  the 
stables  or  to  Mr.  Gee."  But  the  plaintiff 
reported  the  defect  in  question  to  the  de- 
fendant personally.  When  the  master  acted 
upon  th6  report,  examined  the  instrumen- 
tality concerning  which  complaint  was 
made,  and  promised  repair,  he  waived  the 
rule.    26  Cyc.  Law  &  Proc.  p.  1161. 

Finding  no  error,  the  judgment  of  the 
court  below  will  be  affirmed. 

Vroom,  J.,  dissenta. 


ieo  promised  new  ones;  especially  where 
it  Mocks  were  covered  with  oil  and  dirt, 
id  the  selection  of  the  block  for  use  must 
1  hurriedl7  done.    Lehigh  Valley  Coal  Co. 

Warrek,  28  C.  C.  A.  540,  65  J.  S.  App. 
tr,  84  Fed.  866. 

If  the  master's  superintendent  had  told 
e  servant  that  he  would  look  out  for  him 
)iJe  engaged  in  picking  up  paper  in  an  ele- 
tor  well,  80  that  he  would  not  be  injured 

the  elevator's  being  sent  down  upon  him, 
t  servant  was  entitled  to  go  to  the  jury 
on  the  question  of  due  care  upon  his  own 
Tt,     Soul  lane  t.  Kellogg,  169  Mass.  544, 

X.  E.  622. 

And  the   question  of  the  plaintiff's  con- 

butory  negligence  is  for  the  jury  where 

was  injured  by  being  struck  in  the  head 

a  falling  rivet,  after  he  had  complained 
the  danger  of  such  an  accident,  and  was 
(i  that  he  would  be  taken  care  of.  Mc- 
nnon  v.  Riter-Conley  Mfg.  Co.  186  Mass. 
K  71  N.  E.  296. 

4ere  knowledge  that  a  roof  is  unsafe, 
id  that  risk  was  to  be  incurred  in  work- 
:  under  it,"  is  not,  as  a  matter  of  law, 
Scient  to  defeat  the  servant's  cause  of  ac- 
),  if  the  danger  was  not  such  as  to  threat- 
immediate  danger,  or  if  it  was  reasonable 
suppose  that  the  room  "might  be  safely 
d  br  the  exercise  of  care."  Hamman  v. 
itral  Coal  ft  Coke  Co.  156  Mo.  232,  56  S. 

1091, 

Whether  the   plaintiff  was  not  guilty  of 

tribatory  negligence  in  driving  down  the 
while  sitting  on  a  load  of  tan  bark  with 
soles  of  his  boots  even  with  the  front 
of  the   load,  with  nothing  for  his  feet 

»race  against,  was  a  question  of  fact  for 
jury,  where  he  was  injured  by  driving 

>  a  hole  in  the  roadway  which  the  master 
promised  to  repair.  Nelson  v.  Shaw, 
VVis.  274,  78  N.  W.  417. 

rhether    a   servant   was   guilty  of   con- 
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tributory  negligence  in  attempting  to  un- 
screw a  bolthead  near  unguarded  machinery 
which,  upon  his  complaint,  the  master  had 

Sromised  to  repair,  was  held  in  Medlin  Mill 
o.  V.  Schmidt  (Tex.  Civ.  App.)   126  S.  W. 
689,  to  be  a  question  for  the  jury. 

In  many  cases  the  promise  to  repair  rule 
is  stated  with  the  qualification  that  there 
can  be  no  recovery,  notwithstanding  the 
promise,  if  the  danger  is  so  great  and  immi- 
nent that  a  reasonably  prudent  man  would 
not  have  incurred  it;  but  in  many  of  these 
cases  it  does  not  appear  that  there  was  any 
question  of  negligence  on  the  part  of  the 
servant,  and  in  other  cases  it  appears  that 
the  trial  court  erred  in  failing  to  state  the 
rule  with  the  qualification.  Among  such 
cases  are  the  following,  but,  as  was  stated 
above,  it  should  be  remembered  that  the  rule 
is  seldom  or  never  stated  without  the  quali- 
fication, and  that  the  qualification  is  coex- 
tensive with  the  rule.  And  it  should  also 
be  noted  that,  in  practically  every  case  in 
which  a  recovery  has  been  had  where  the 
master  has  promised  to  repair,  the  court 
has  held  that  the  matter  of  the  servant's 
contributory  negligence  or  failure  to  use 
due  care  was  a  question  for  the  jury. 

Cross  Lake  Logging  Co.  v.  Joyce,  28  C. 
C.  A.  260,  55  U.  8.  App.  221,  83  Fed.  989; 
Cudahy  Packing  Co.  v.  Skoumal,  60  C.  C.  A. 
306,  125  Fed.  470;  Cincinnati,  N.  O.  &  T. 
P.  R.  Co.  v.  Robertson,  71  C.  C.  A.  335,  139 
Fed.  519;  Burch  v.  Southern  P.  Co.  140  Fed. 
270;  Utah  Consol.  Min.  Co.  v.  Paxton,  80 
C.  C.  A.  68,  150  Fed.  114;  Crosby  v.  Cuba 
R.  Co.  158  Fed.  144;  King-Ryder  Lumber 
Co.  V.  Cochran,  71  Ark.  65,  70  S.  W.  606; 
Western  Coal  &  Min.  Co.  v.  Burns,  84  Ark. 
74,  104  S.  W.  535;  St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  Mangan,  86  Ark.  507,  112  S.  W.  168; 
Marcum  v.  Tliree  States  Lumber  Co.  88  Ark. 
28,  113  S.  W.  357;  Anderson  v.  Seropian, 
147  Cal.  201,  81  Pac.  521 ;  Elie  y.  C.  Cowles 
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&  Go.  82  Conn.  236,  73  Ail.  258;  Swift  k 
Co.  ▼.  Madden,  165  III.  41,  45  N.  E.  079; 
Donley  ▼.  Dougherty,  174  111.  682,  51  N.  E. 
714;  North  Chicago  Street  R.  Co.  v.  Auf- 
mann,  221  111.  614,  112  Am.  St.  Rep.  207, 
77  N.  E.  1120;  Scott  v.  Parlin  &  0.  Co.  245 
111.  460,  92  N.  E.  318;  Illinois  C.  R.  Co.  v. 
Weiland,  67  111.  App.  332;  Illinois  C.  R.  Co. 
V.  North,  97  111.  App.  124;  Atchison,  T.  & 
S.  F.  R.  Co.  V,  Sledge,  68  Kan.  321,  74  Pac. 
1111;  Flynn  v.  Connecticut  Valley  Street  R. 
Co.  196  Mass.  587,  82  N.  E.  1085;  Gray  v. 
Red  Lake  Falls  Lumber  Co.  85  Minn.  24,  88 
N.  W.  24;  Anderson  v.  l^'ielding,  92  Minn. 
42,  104  Am.  St.  Rep.  665,  99  N.  W.  357; 
Buckner  ▼.  Stock  Yards  Horse  &  Mule  Ca 
221  Mo.  700,.  120  S.  W.  766;  Robertson  v. 
Hammond  Packing  Co.  115  Mo.  App.  520,  91 
S.  W.  161;  Sapp  v.  Christie  Bros.  79  Neb. 
701,  113  N.  W.  189,  115  N.  W.  319;  Benak 
V.  Paxton  &  V.  Iron  Works,  85  Neb.  836, 
124  N.  W.  461;  Taylor  v.  Nevada-Calif omia- 
Oregon  R.  Co.  26  Nev.  415,  69  Pac.  858; 
Burch  V.  Southern  P.  Co.  (Nev.)  104  Pac. 
225;  Dowd  v.  Erie  R.  Co.  70  N.  J.  L.  451, 
67  Atl.  248;  Leaux  v.  New  York,  87  App. 
Div.  405,  84  N.  Y.  Supp.  511;  Quigg  v.  Post, 
131  App.  Div.  155,  115  N.  Y.  Supp.  147; 
Neeley  v.  Southwestern  Cotton  Seed  Oil 
Co.  13  Okla.  356,  64  L.R.A.  145,  75  Pac.  537 ; 
Webster  v.  Monongahela  River  Consol.  Coal 
&  Coke  Co.  201  Pa.  278,  50  Atl.  964;  Meade 
V.  Pittsburg  R.  Co.  223  Pa.  145,  72  Atl.  263 ; 
Hartman  v.  Reading  Wood  Pulley  Co.  38 
Pa.  Super.  Ct.  687;  Powers  v.  Standard  Oil 
Co.  53  S.  C.  358,  31  S.  E.  276;  Mangum  v. 
Bullion,  B.  k  C.  Min.  Co.  15  Utah,  534,  50 
Pac.  834;  Miller  v.  Bullion-Beck  &  C.  Min. 
Co.  18  Utah,  368,  55  fac.  58;  Virginia  &  N. 
C.  Wheel  Co.  v.  Chalkley,  98  Va.  62,  34  S. 
E.  976;  Leeson  v.  Saw  Mill  Phcenix,  41 
Wash.  423,  83  Pac.  891;  Jensen  v.  Hudson 
Sawmill  Co.  98  Wis.  73,  73  N.  W.  434;  Cur- 
ran  v.  A.  H.  Stange  Co.  98  Wis.  598,  74  N. 
W.  377;  Yerkes  v.  Northern  P.  R.  Co.  112 
Wis.  184,  88  Am.  St.  Rep.  961,  88  N.  W.  33. 

Care  to  be  exercised  by  the  servant  after  the 

promise. 

In  a  few  cases  the  courts  hold  that  after 
a  servant  has  complained  to  the  master  of 
the  defect,  and  received  the  latter's  promise 
to  repair  the  same,  tne  servant  is  bound  to 
exercise  a  greater  degree  of  care  for  his  own 
safety.  But  the  courts  probably  do  not  in- 
tend to  hold  that  the  servant  is  bound  to  ex- 
ercise any  extraordinary  care,  but  only  such 
reasonable  care  as  a  reasonably  prudent 
man  would  exercise,  under  like  circumstances 
and  a  like  knowledge  of  the  danger. 

Thus,  in  Jones  v.  New  American  File  Co. 
21  R.  I.  125,  42  Atl.  509,  the  court  said  that 
the  question  of  fact  whether  a  servant  could 
be  regarded  as  excused  from  taking  the  risk 
of  the  employment  after  a  promise  to  repair 
depended,  among  other  things,  upon  wheth- 
er, after  knowing  the  danger,  his  own  care 
and  precautions  were  proportionately  in- 
creased. 

So,  a  servant  is  required  to  exerciso  such 
care  as  is  commensurate  with  the  danger  of 
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operating  a  defective  machine,  notwithstand- 
ing the  promise  of  the  master  to  repair  it. 
Brown  Oil  Can  Co.  v.  Green,  22  Ohio  C.  C. 
518. 

Where  the  evidence  as  to  the  care  exer- 
cised by  the  servant  after  the  promise  was 
made  is  conflicting,  the  question  of  contribu- 
tory negligence  is  for  the  jury.  Barney 
Dumping  Boat  Co.  v.  Clark,  60  C.  C  A.  616, 
11^  Fed.  922. 

Notwithstanding  the  promise  to  repair,  a 
servant  must  handle  the  defective  machine 
with  reasonable  care  in  view  of  the  defect. 
Crooker  v.  Pacific  Lounge  k  Mattress  Co.  34 
Wash.  191,  75  Pac.  632;  Trudeau  v.  Ameri- 
can Mill  Co.  41  Wash.  465,  83  Pac  725. 

After  a  promise  to  repair,  the  servant 
must  still  exercise  such  reasonable  care  and 
caution  as  a  prudent  man  would  exercise  un- 
der the  same  circumstances.  Virginia  k  N. 
C.  Wheel  Co.  v.  Harris,  103  Va.  708,  49  S. 
E.  991. 

If  a  servant  is  engaged  in  a  dangerous 
service  in  which  the  machinery  is  defective, 
and  has  knowledge  thereof,  makes  objection 
thereto,  and  is  induced  to  remain  in  the 
master's  employihent  by  promise  or  assur- 
ance of  its  repair,  and,  not  having  waived 
the  objection,  is  injured  by  reason  of  such 
defect,  without  contributory  negligence  on 
his  part,  he  is  entitled  to  recover ;  but  great- 
er care  is  required  of  him  than,  if  he  had  not 
known  of  the  defect.  Harris  v.  Bottum,  81 
Vt.  346,  70  Atl.  560. 

But  in  Missouri,  K.  A  T.  iL  Co.  v.  Puck- 
ett,  62  Kan.  770,  64  Pac  631,  it  was  held 
that,  in  the  use  of  obviously  defective  tools, 
the  servant  is  not  bound  to  use  extra  care, 
but  only  that  reasonable  care  to  protect 
himself  which  ordinary  men  would  use  when 
employed  in  a  service  of  like  kind. 

W.  M.  G. 


UNITED    STATES     CIRCUIT    COURT 
OP  APPEALS,   FIFTH  CIRCUIT. 

REPUBLIC  IRON  &  STEEL  COMPANY, 

PWr.    in    Err., 

V. 

LEON  THOMASINO,  Admr.,  etc.,  of  Tony 
Thomasino,  Deceased. 

(99  C.  C.  A.  523,  176  Fed.  49.) 

Servant  ^  miner  ^  unpropped  room  ^ 
assumption  of  risk. 

An  experienced  miner  has  no  right  to 
rely  upon  the  master's  assurance  of  safety 
of  an  unpropped  room  and  promise  to  fur- 
nish the  props  soon  if  he  will  continue 
work,  where  he  knows  that  every  moment 
of  work  increases  the  danger  of  the  fall  of 
the  roof. 

(Shelby,    Circuit   Judge,   dissents.) 
(February  8,  1910.) 


Note.  —  See    note    to    Comer   v.    Meyer, 
ante,  597. 
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ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of 
Alabama  to  review  a  judgment  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  of 
plaintiff's  intestate.    Reversed. 

Statement   by    Pardee,    Circuit   Judge: 

This  action  was  brought  by  Leon  Thom- 
asino,  hereinafter  styled  plaintiff,  as  admin- 
istrator of  the  estate  of  Tony  Thomasino, 
against  the  Republic  Iron  &  Steel  Company, 
hereinafter  styled  defendant,  claiming 
$20,000  damages  for  the  killing  of  plaintiff's 
intestate. 

The  complaint  charges  that  the  defendant 
was  operating  a  coal  mine  at  or  near  Sayre- 
ton,  Jefferson  county,  Alabama,  and  that 
on  August  16,  1905,  the  said  Tony  Thom- 
asino  was  in  the  employment  of  the  defend- 
ant as  a  coal  miner,  and,  while  so  engaged 
in  and  about  the  said  service  of  the  busi- 
ness of  the  defendant  in  said  mine,  a  part 
of  the  roof  or  top  of  the  said  mine  fell 
upon  said  Tony  Thomasino,  and  as  a  proxi- 
mate consequence  thereof  he  was  so  injured 
that  he  died. 

In  the  first  count  of  the  complaint  it  is 
charged  that  the  death  was  caused  by  rea- 
son of  a  defect  in  the  condition  of  the  ways, 
works,  and  machinery  or  plant  used  in  con- 
nection with  the  said  business,  to  wit,  the 
roof  or  top  of  said  mine  was  not  sufficient- 
ly propped  to  prevent  its  falling,  which  de- 
fect arose  from,  or  had  not  been  discovered 
or  remedied  owing  to,  the  negligence  of  the 
defendant,  or  of  some  person  in  the  serv- 
ice or  employment  of  the  defendant  in- 
trusted with  the  duty  of  seeing  that  the 
ways,  works,  and  machinery  or  plant  were 
2n  proper  condition. 

In  the  second  count  it  is  charged  that  the 
death  was  the  proximate  consequence  of  the 
negligence  of  a  person  in  the  service  or 
employment  and  intrusted  by  the  defendant 
with  superintendence,  while  in  the  exercise 
of  such  superintendence,  to  wit,  one  W.  M. 
Mason. 

And  in  the  third  count  the  death  is 
charged  as  occurring  through  the  proximate 
cause  of  the  negligence  of  a  person  in  the 
employment  of  the  defendant  with  superin- 
tendence, whilst  in  the  exercise  of  such 
superintendence,  to  wit,  some  person  un- 
known. 

The  fourth  count  is  very  similar  to  the 
second,  but  charges  that  said  Mason  negli- 
gently failed  to  sufficiently  prop  or  secure 
frojn  falling  the  said  roof  or  part  thereof 
which  fell  upon  and  killed  the  said  intes- 
Ute. 

The  fifth  count  is  similar  to  the  third, 
but  more  specific  in  charging  that  some  un< 
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known  person  intrusted  with  superinten- 
dence negligently  failed  to  sufficiently  prop 
or  secure  from  falling  said  roof  or  part 
thereof. 

The  sixth  count  charges  that  the  death 
was  the  proximate  consequence  of  the  negli- 
gence of  said  Mason,  intrusted  by  the  de- 
fendant with  and  exercising  superinten- 
dence, in  failing  to  furnish  plaintiff's  in- 
testate with  sufficient  props  to  secure  said 
roof. 

And  the  seventh  is  similar  to  the  sixth, 
except  it  varies  in  charging  that  the  negli- 
gence of  an  unknown  person  in  the  service 
or  employment  of  the  defendant,  charged 
with  superintendence,  negligently  failed  to 
furnish  plaintiff's  intestate  at  his  place  of 
work  a  sufficient  number  of  props  to  secure 
said  roof  or  part  thereof,  etc. 

The  defendant  answered  with  a  plea  of 
not  guilty;  that  it  was  the  duty  of  plain- 
tiff's intestate  to  keep  his  room  properly 
timbered  or  propped;  that  he  negligently 
failed  to  timber  or  prop  said  room,  in  that 
he  placed  the  timbers  or  props  of  said  room 
at  too  great  a  distance  apart,  thereby  ren- 
dering said  roof  likely  to  fall;  that  his 
negligence  in  this  regard  contributed  to 
and  was  the  proximate  cause  of  his  death; 
that  the  fall  of  said  roof  was  caused  by  the 
fact  that  the  timbers  by  which  the  same 
was  propped  were  placed  at  a  distance  of 
16  feet  from  the  face  of  said  mine,  render- 
ing the  roof  thereby  likely  to  fall;  that  the 
timbering  of  the  said  room  in  this  manner 
was  unsafe  and  dangerous,  and  such  dan- 
ger was  obvious  and  apparent  to  plaintiff's 
intestate,  and,  notwithstanding  such  ob- 
vious and  apparent  danger,  plaintiff's,  in- 
testate undertook  to  mine  in  said  room 
with  the  roof  thereof  timbered  in  such  man- 
ner, and  thereby  assumed  the  risk  of  the 
roof  falling  upon  him;  that  plaintiff's  in- 
testate was  killed  by  the  roof  falling  upon 
him  because  it  had  been  improperly  propped 
or  supported  by  timbers;  that  plaintiff's 
intestate  had  been  cautioned  by  the  defend- 
ant as  to  the  necessity  of  having  any  such 
props;  that,  notwithstanding  such  caution 
and  warning,  he  continued  to  work  in  said 
mine  while  such  props  or  timbers  were  in 
there  at  such  distance,  and  thereby  he  as- 
simied  the  risk  of  said  roof  falling;  and, 
finally,  that  plaintiff's  intestate  was  aware 
that  the  roof  was  not  propped  or  support- 
ed by  props,  and  was  rendered  unsafe  there- 
by, and,  notwithstanding  said  knowledge, 
plaintiff's  intestate  continued  to  mine  under 
said  roof,  whereby,  and  as  a  proximate  con- 
sequence of  which,  plaintiff's  intestate  was 
killed. 

There  was  considerable  skirmishing  with 
demurrers  to  the  complaint,  to  the  pleas, 
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and  to  the  replications,  not  necessary  to  re- 
cite, and  the  parties  went  to  trial  on  the 
issues  as  presented  by  the  plaintiff  as  above 
mentioned,  and  the  pleas  of  the  defendant. 

On  the  trial  there  was  evidence  showing 
that  Tony  Thomasino  was  killed  while  in 
the  employment  of  the  defendant  as  a  coal 
miner.  He  had  been  in  the  employment  of 
the  defendant  some  six  months.  On  seek- 
ing the  employment,  he  represented  himself 
as  a  practical  coal  miner  and  was  given 
the  job  as  such  and  assigned  to  a  room 
with  another  miner,  his  cousin,  Joe,  as  an 
assistant  or  ''buddy."  From  the  time  he 
entered  the  service  of  the  defendant,  he 
worked  in  the  same  room  driving  it  150 
feet  from  the  heading,  until  August  16, 
1905,  when  he  was  killed  by  the  roof  of 
his  room  falling  upon  him.  The  roof  fell 
because  it  was  not  sufficiently  propped  or 
supported  by  timbers. 

Oi^  the  trial  it  was  conceded  that  it  was 
the  duty  of  plaintiff  in  error  to  furnish  the 
timbers  for  propping,  and  the  duty  of  said 
Tony  Thomasino  to  look  after  his  room  and 
set  the  necessary  props.  Both  said  Tony 
Thomasino  and  his  assistant  knew  for  what 
purpose  props  were  used,  how  to  set.  them, 
and  that  there  was  danger  when  not  used; 
in  fact,  there  was  undisputed  evidence  show- 
ing that  Tony  Thomasino  had  been  actually 
warned  as  to  the  danger  if  he  did  not  prop, 
and,  on  one  occasion,  he  had  been  suspend- 
ed by  the  mine  foreman  because  he  failed 
to  obey  instructions  by  not  setting  the  mine 
props  close  enough  together. 

There  was  also  undisputed  evidence  show- 
ing that  two  or  three  days  before  Tony 
Thomasino  was  killed  he  was  warned  by  his 
boss  that  he  was  not  propping  close  enough 
to  the  face,  and  that  it  was  dangerous  rock, 
and  he  was  told  to  set  props  closer,  and 
promised  to  do  so.  It  appears  further,  and 
on  undisputed  evidence,  that  each  day  a 
miner  and  his  assistant  in  mining  average 
from  6  to  6  feet  into  the  face  of  the  room, 
so  that  a  new  roof  from  6  to  6  feet  in  length 
is  over  the  mine  as  the  miner  does  his  work. 

It  waa  admitted  by  the  plaintiff  that 
Tony  Thomasino's  room  was  not  properly 
propped,  and  that  his  death  was  due  to 
that  fact;  but  it  was  contended  by  the  plain- 
tiff that  said  Tony  Thomasino  had  requested 
the  defendant  to  furnish  the  necessary  props, 
and  it  had  failed  to  do  so,  and  that  upon 
such  request  the  superintendent  had  told 
him,  in  effect,  to  go  ahead  and  do  the  work; 
he  would  send  him  timbers  to-dav, — "The 
top  is  all  right.  Just  as  soon  as  I  can,  I 
will  send  you  props." 

The   strongest    and   most   favorable    evi- 
dence in  favor  of  the  plaintiff  is  the  evi- 
dence of  Joe  Thomasino,  given  in  full  as 
follows : 
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Joe  Thomasino,  a  witness  for  the  pluA* 
tiff,  testified,  in  substance,  as  follows: 

My  cousin,  Tony  Thomasino,  and  myxli, 
were   working   for   defendant  company  tt 
Sayreton,   On   August   16,  1905,  and  w«re 
working    together    under    the   same  rool 
Tony  had  been  working  at  that  time  ab«it 
six  months.  I  don't  know  what  he  worked 
at  before  this.     I  was  present  when  Tout 
was  killed,  was  about  14  or  15  feet  fioic 
him.     Some  rock  fell  from  the  top  of  tje 
room  on  him  and  killed  him.    The  rock  n: 
4  or  6  inches  thick.     Tony  was  killed  b^ 
tween  half  after  11  and  half  after  1  o'clock 
in  the  morning.     When  we  went  to  work 
that  morning,   Tony   and  I  examined  tiie 
roof,  and  it  seemed  all  right    I  had  worked 
one  month  as  a  miner  with  Tony  ThomAsi&o. 
Tony  knew  better  about  mining  than  I  dii 

Here  the  witness  was  asked  the  foUowiog 
question:  "Whose  duty  was  it  to  furnisli 
props  to  the  miners  working  in  the  minesf 
And  the  court  stated:  "Isn't  that  witboo: 
dispute  Y"  And  it  was  thereupon  stated  by 
defendant's  counsel  that  there  were  tto 
things  not  in  dispute.  One  was  that  it  was 
the  duty  of  the  company  to  furnish  pro(<\ 
and  the  other  was  that  it  was  the  duty 
of  the  miner  to  set  the  props  and  p^f 
his  own  room,  and  to  this  statement  ecus- 
sel  for  plaintiff  made  no  objection. 

I  heard  the  conversation  on  top  betw^es 
Tony  and  Mr.  Mason  when  Tony  asked  Ms: 
for  props,  and  Mr.  Mason  said:     'The  U' 
is  all  right.    You  go  ahead  and  go  to  w^t 
If  you  don't  go  to  work,  you  can  quit 
Mr.   Mason    said:      "Never   mind,  toq  i 
ahead.     The  top  is  all  rights  and  after 
while,  as  soon  as  I  can,  I   will  send  yo 
props."     We  then  went  to  work,  and 
driver  came  into  the  room,   and  we  a 
him  for  props,  and  he  said  he  didn't  ba 
any,  and  said:     "You  will  have  to  teU 
to  the  boss."     No  props  were  sent  to 
room  after  w*  asked  for  them.     If  pn" 
had  been  under  our  roof,  it  would  not  Uj 
fallen.     If  it  had  been   propped,    it  v 
have  made  a  motion  when  it  started  to  1 
and  we  could  have  heard  it  and  got  out 
the  way.     The  nearest  prop   from   tb^  i 
of  the  mine  at  the  time  the   roof  fell  ^ 
from  20  to  30  feet.     It  was  about  tw 
maybe  three,  days  after  he  heard  Tony  j 
Mr.  Mtfson  for  props  before  Tony  was  k'l 

On  cross-examination  this  witiie>s  t^ 
fied  as  follows:  "I  had  w^orked  in 
same  room  ever  since  I  had  commei 
mining.  Tony  was  working  in  that  n 
when  I  commenced  working  there.  \\> 
been  setting  props  under  the  roof,  and 
set  them  under  the  roof  for  the  purp^" 
keeping  the  roof  from  falling  on  a*^ 
knew,  and  Tony  knew,  that  the  Tt>of  h^i 
be  propped,  and  if  it  had  been  propped 
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props  would  have  held  the  roof,  and  if  the 
roof  had  started  to  fall  they  would  have 
held  it  until  we  got  out  of  the  way.  Tony 
and  I  had  been  putting  in  these  props  to- 
gether all  the  time  we  worked  there.  Tony 
was  boss  over  me.  I  was  his  buddy,  and  he 
was  a  miner.  Tony  would  direct  me  where 
to  put  the  props,  but  pretty  soon  I  learned 
myself  how  to  put  the  props.  We  worked 
in  this  room  about  four  or  five  days  before 
Tony  was  killed,  without  putting  any  props 
up  at  all." 

Thereupon  the  witness  was  asked  the  fol- 
lowing question:  "Didn't  you  know  that 
there  was  danger  of  that  roof  falling  with- 
out you  put  a  prop?"  To  this  question  the 
plaintiff  objected,  the  court  sustained  the 
objection,  and  the  defendant  excepted. 

This  was,  in  substance,  the  testimony  of 
this  witness,  and  all  the  tendencies  thereof. 

Joe  Immodino,  a  witness  for  the  plaintiff, 
testified  as  follows:  "I  was  working  for 
the  Republic  Iron  &  Steel  Company,  at 
Sayreton,  on  the  16th  day  of  August,  1905. 
I  knew  Tony  Thomasino  before  his  death, 
and  had  known  him  for  six  or  seven  months. 
He  had  been  working  there  several  months 
before  he  was  killed,  and  I  had  been  work- 
ing there  about  twelve  months.  Mr.  Mason 
was  the  bank  boss  for  the  defendant  com- 
pany. His  duties  were  to  look  after  the 
place,  and  send  props  to  prop  the  place.  I 
heard  Tony  Thomasino  ask  Mr.  Mason  for 
timbers,  and  Mr.  Mason  said:  'Go  on  to 
work.  I  will  send  you  timbers  to-day.  That 
the  top  was  all  right.'  Tony  Thomasino 
asked  Mason  for  the  timbers  and  Mason 
told  him  to  go  on  to  work,  he  would  send 
timber  to-day,  two  or  three  days  before 
Thomasino  was  killed.  Thomasino  went  to 
work  after  that.  It  was  the  duty  of  the 
company  to  furnish  the  props.  The  con- 
versation between  Mason  and  Thomasino 
about  the  props  occurred  outside  of  the 
mine  and  some  time  inside  of  the  mine. 
At  the  time  the  conversation  about  the 
props  took  place,  Salvador  Lavito  and  Joe 
Thomasino  were  present." 

On  cross-examination,  this  witness  testi- 
fied, in  substance,  as  follows:  I  have  been 
a  miner  for  about  seven  years,  and  have 
worked  at  Sayreton  for  two  or  three  years. 
Every  miner  has  a  buddy  who  helps  in  the 
mine.  It  is  the  miner's  duty  to  prop  the 
roof  in  his  room,  and  Tony  Thomasino  was 
a  miner.  The  company  furnished  the  props, 
but  it  was  the  miner's  duty  to  set  them  up. 
It  was  customary  to  set  the  props  to  with- 
in 10  feet  of  the  face  of  the  room.  I  went 
into  the  room  where  Tony  Thomasino  was 
killed,  right  after  he  was  killed,  and  tlie 
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nearest  timber  to  the  face  of  the  room 
was  from  20  to  30  feet.  Tony  had  been 
working  in  that  mine  six  or  seven  months 
before  he  was  killed.  When  the  miners 
want  timbers,  they  ask  the  driver  for  them, 
and  the  driver  would  bring  them ;  but  if  the 
driver  didn't  bring  them,  then  you  would 
tell  the  bank  boss,  and  the  bank  boss  would 
tell  the  driver.  The  bank  boss  never  brought 
the  timber  himself,  but  the  driver  brought 
them.  The  driver  for  Tony  was  a  white 
man  named  Reid.  I  worked  at  the  time 
Tony  was  killed  in  room  40,  and  Tony 
worked  in  room  45.  I  put  up  my  own  props. 
I  put  the  props  in-  my  room,  and*  it  was 
Tony's  duty  to  prop  his  room.  The  con- 
versation I  heard  between  Tony  and  Mr. 
Mason  about  the  props  occurred  two  or 
three  days  before  Tony  was  killed.  It  had 
been  three  or  four  days  before  this  that 
Tony  had  not  had  any  timbers.  When  Tony 
asked  for  props  from  Mason  at  the  top  of 
the  mine,  he  told  Mason  that  he  had  no 
timbers  or  props.  In  the  mine  at  that  time 
they  averaged  from  4,  5,  or  6  feet  a  day 
into  the  face  of  the  mine.  I  never  saw  any 
timbers  at  that  time  along  the  heading.  At 
this  time  I  cannot  remember  whether  there 
were  any  timbers  at  the  top  of  the  mine  or 
not.  Tony  had  been  working  in  the  same 
room  he  was  killed  in,  and  had  been  the 
miner  who  has  had  that  room,  ever  since 
he  had  been  working  for  the  company,  and 
he  had  been  working  for  the  company  about 
six  or  seven  months. 

This  was,  in  substance,  all  the  testimony 
of  thin  witness,  and  all  the  tendencies 
thereof » 

The7e  was  other  evidence  on  the  part 
of  pifdntiff  and  considerable  on  the  part 
of  defendant,  all  found  in  the  transcript 
and  1  rearing  upon  the  issues  in  the  case, 
but  not  necessary  to  recapitulate. 

Thft  bill  of  exceptions  shows  that,  after 
the  (/vidence  was  closed,  the  defendant  mad« 
numerous  requests  for  charges  on  specific 
proj)ositions  arising  and  supposed  to  arise 
in  the  case,  which  were  refused  by  the  court 
and  exceptions  duly  reserved.  Among  them 
wf/re  the  following:  "The  court  charges 
the  jury  that  if  you  believe  the  evidence  in 
this  case  you  cannot  find  for  the  plaintiff. 

"The  court  charges  the  jury  that  if  you 
believe  the  evidence  in  this  case  you  can- 
not find  for  the  plaintiff  under  the  sixth 
count  of  the  complaint. 

"The  court  charges  the  jury  that  if  you 
believe  from  the  evidence  that,  on  the  day 
the  plaintiff's  intestate  was  killed,  he  tapped 
or  sounded  the  room  and  concluded  that  it 
was  safe,  and  that  he  continued  to  mine, 
depending  on  his  own  judgment  as  to  the 
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safety  of  said  roof,  then  the  plaintiflf  can- 
not recover. 

"The  court  charges  the  jury  that  if  you 
believe  from  the  evidence  that  plaintiff's 
intestate  knew  that  props  were  necessary 
and  were  used  to  support  the  roof  and  pre- 
vent the  same  from  falling  in,  and  that 
without  the  same  being  used  there  was  dan- 
ger of  the  roof  falling  upon  him,  and  that 
with  such  knowledge  he  continued  to  mine 
under  the  roof  without  said  props,  and  that 
the  roof  fell  upon  him  because  it  was  not 
propped,  then  your  verdict  must  be  for  the 
defendant,  and  this  must  be  your  verdict 
under  such  circumstances,  even  though  you 
may  believe  from  the  evidence  that  the  de- 
fendant had  no  props  on  hand,  or  that  it 
negligently  failed  to  provide  them  to  plain- 
tiff's intestate  after  it  had  been  requested 
by  him  to  do  so." 

The  jury  found  for  the  plaintiff  in  the 
sum  of  $2,500,  on  which  verdict  judgment 
was  rendered,  and  defendant,  after  vainly 
seeking  a  new  trial,  sued  out  this  writ  of 
error. 

The  errors  assigned  are  numerous,  but 
they  cover  the  refusals  to  charge  as  set  out 
above. 

Argued  before  Pardee  and  Shelby,  Circuit 
Judges,  and  Foster,  District  Judge. 

Messrs.  Percy,  Banners,  &  Bnrr  and 
Walker  Percy,  for  plaintiff  in  error: 

One  who  represents  that  he  has  experi- 
ence, and  thereby  secures  employment,  can- 
not claim  inexperience  in  a  suit  brought  to 
recover  for  his  injuries. 

20  Cyc  Law  k  Proc.  p.  1244,  (2) ;  Stan- 
ley y.  Chicago  &  W.  M.  R.  Co.  101  Mich. 
202,  69  N.  W.  393. 

It  is  the  miner's  duty  as  a  matter  of  law 
to  prop  his  room. 

Sloss-Sheffield  Steel  &  I.  Co.  v.  Green,  159 
Ala.  178,  49  So.  302. 

Defendant's  failure  to  furnish  props  can- 
not be  considered  the  proximate  cause  of  the 
roof  falling,  since  there  would  have  had  to 
intervene  the  performance  of  intestate's  du- 
ty to  set  the  props,  and  the  performance  of 
this  intervening  duty  cannot  be  presumed. 

Alteriac  v.  West  Pratt  Coal  Co.  161  Ala. 
435,  49  So.  867. 

Plaintiff's  intestate  was  guilty  of  con- 
tributory negligence  in  failing  to  prop  his 
room  and  in  mining  with  it  unpropped. 

American  Bridge  Co.  v.  Seeds,  11  L.R.A. 
(N,S.)  1041,  75  C.  C.  A.  414,  144  Fed.  605; 
Westinghouse,  C.  K.  k  Co.  v.  Callaghan,  19 
L.R.A.(N.S.)  361,  83  C.  C.  A.  672,  155  Fed. 
307;  Frazer  v.  Red  River  Lumber  Co.  45 
Minn.  237,  47  N.  W.  785;  Coal  &  Min.  Co. 
y.  Clay  (Consolidated  Coal  k  Min.  Co.  v. 
Floyd)  51  Ohio  St.  542,  25  L.R.A.  848,  38 
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N.  E.  610;  Petaja  ▼.  Aurora  Iron  Min.  Co. 
106  Mich.  463,  32  L.R.A  435,  58  im.  St 
Rep.  505,  64  N.  W.  335,  66  N.  W.  951;  21 
Cyc.  Law  &  Proc  p.  1252;  Labatt,  Mast  h 
S.  p.  1272;  Boyd  ▼.  Indian  Head  Mills,  131 
Ala.  368,  31  So.  80;  Roccia  v.  BUck  Ki- 
mond  Coal  Min.  Co.  67  a  C.  A  569,  ISl 
Fed.  451. 

The  fact  that  a  promise  to  repair  Itis 
been  made  and  the  assurance  of  safety  gir- 
en  will  not  justify  a  servant  in  remaiBlDg 
at  work  where  the  danger  is  obTiou  ud 
understood  by  him. 

Sloss  Iron  k  Steel  Co.  y.  Knofwles,  IS 
Ala.  410,  30  So.  584;  Alteriac  v.  West  Pntt 
Coal  Co.  supra;  Coosa  Mfg.  Co.  v.  Williams, 
133  Ala.  606,  32  So.  -232 ;  Unton  C<»1  k 
Min.  Co.  T.  Persons,  15  Ind.  App.  69. 43 
N.  K  652;  Glenmont  Lumber  Co.  t.  Roy, 
61    C.   C.   A.   506,   126   Fed.  624;  Mosscr- 
Sauntry  Land,  Logging  k  Mfg.  Co.  v.  Brow, 
61  C.  C.  A.  207,  126  Fed.  141;  Goto  t. 
Harley,  6  C.  C.  A.  198,  12  U.  S.  App.  574, 
56  Fed.  973;  Kansas  City  Southern  R.  Co. 
V.  Billingslea,  64  C.  C.  A.  109,  116  F«L 
335;    McPeck  v.   Central  Vermont  B.  Co 
26  C.  C.  A.  110,  60  U.  S.  App.  27, 19  Tei 
590;    District  of  Columbia  t.  MeElligctt, 
117  U.  S.  633,  29  L.  ed.  949,  6  Sup.  a  Bep^ 
884;   Bunt  t.  Sierra  Butte  Gold  Mul  C< 
138  U.  S.  483,  34  L.  ed.  1031,  11  Sop.  Ct 
Rep.  464;  Lindsay  v.  HoUenback  &  H.  Con- 
tract Co.  29  Ky.  L.  Rep.  68,  4  L.RA.{N.S.i 
830,  92  S.  W.  294 ;  Chicago  G.  W.  B.  Co. 
V.  Crotty,  4  L.R.A,(N.S.)  832,  73  C.  C.  A- 
147,  141  Fed.  913;  Showalter  v.  Fairbanks, 
M.  k  Co.  88  Wis.  376,  60  N.  W.  257. 

If  the  servant's  opportunities  for  lean 
ing  defects  and  appreciating  the  danger  an 
equal  to  or  superior  to  the  master's,  ^ 
cannot  rely  on  the  master's  assuraoce  « 
safety  and  promise  to  repair.  i 

Alteriac  v.  West  Pratt  Coal  Co.;  Gcw^ 
V.  Harley;  and  Sloss  Iron  k  Steel  Co.  ^ 
Knowles, — ^supra;  26  Cyc  Law  k  Proc  p1 
1202,  1241 ;  Detroit  Crude-Oil  v.  Grabk  \ 
C.  C.  A.  94,  94  Fed.  73;  Gulf,  CAS. 
R.  Co.  V.  Jackson,  12  C.  a  A.  507,  2T 
S.  App.  519,  65  Fed.  48. 

Where  the  promise  to  repair  is  ind«&tu 
in  its  terms  as  to  the  time  of  its  perfor 
anoe,  it  Is  a  question  for  the  jury  as 
whether  or  not  the  servant  reassumed 
risk  by  working  an  unreasonable  time  al 
the  master  defaulted  in  his  promise;  but 
the  master  sets  a  definite  time  for  tbe 
pair,  and  defaults  in  his  promise,  aod 
servant  continues  to  work  after  the  ^i 
tion  of  the  time  set,  he  reaasumes  tbe  i 
and  is  negligent  as  a  matter  of  law. 

Eureka  Co.  v.  Bass,  81  Ala.  214,  60 
Rep.  152,  8  So.  216;  Bridges  ▼.  TtfiM 
Coal,  Iron  &  R.  Co.  109  Ala.  293,  19 
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495;  26  Cye.  Law  ft  Proe.  p.  1213;  Labatt, 
Mast.  &  S.  p.  1204;  Andrecsik  ▼.  New  Jer- 
sey Tube  Co.  73  N.  J.  L.  664,  4  L.R.A.(N.S.) 
913,  9  A.  ft  E.  Ann.  Cas.  1006,  63  Ail.  710; 
Trotter  ▼.  Chattanooga  Furniture  Co.  101 
Tenn.  267,  47  S.  W.  426. 

Messrs.  Frank  S.  White  A  Sons  and 
Thomas  T.  Hney,  for  defendant  in  error: 

The  intestate  had  a  right  to  rely  upon  the 
promise  and  remain  in  the  employment  a 
reasonable  time  without  assuming  the  risk, 
and  what  was  a  reasonable  time  was  a  ques- 
tion of  fact  for  the  jury. 

7  Thomp.  Neg.  §§  4664,  4668;  Dresser, 
Employers'  Liability,  §  116,  p.  690;  Labatt, 
Mast,  ft  S.  §  429,  p.  1213;  Union  Mfg.  Co.  ▼. 
Morrissey,  40  Ohio  St.  148,  48  Am.  Rep. 
669. 

The  servant  is  entitled  to  remain  for  any 
period  which  will  not  preclude  the  reason- 
able expectation  that  the  promise  will  be 
kept. 

Eureka  Co.  ▼.  Bass,  81  Ala.  214,  60  Am. 
Rep.  152,  8  So.  216;  Louisville  ft  N.  R. 
Co.  V.  Stutts,  105  Ala.  376,  63  Am.  St.  Rep. 
127,  17  So.  29;  Buehner  v.  Creamery  Pack- 
age Mfg.  Co.  124  Iowa,  445,  104  Am.  St. 
Rep.  354,  100  N.  W.  345;  Washington  ft  G. 
R.  Cc.  y.  McDade,  135  U.  S.  554,  34  L.  ed. 
235,  10  Sup.  Ct.  Rep.  1044;  Hough  v.  Texas 
ft  P.  R.  Co.  100  U.  S.  213,  226,  25  L.  ed. 
612,  617,  Republic  Iron  ft  Steel  Works  v. 
Gregg,  24  Ky.  L,  Rep.  1627,  71  S.  W.  900; 
Parody  v.  Chicago,  M.  ft  St.  P.  R.  Co.  6 
McCrary,  38,  15  Fed.  205;  Bailey,  Mast,  ft 
S.  p.  209;  26  Cyc.  Law  ft  Proc.  pp.  1414, 
1506;  Rothenberger  v.  Northwestern  Consol. 
Mill.  Co.  67  Minn.  461,  59  N.  W.  531 ;  Pat- 
terson V.  Pittsburg  ft  C.  R.  Co.  76  Pa.  389, 
18  Am.  Rep.  412;  Chicago  Anderson  Pressed 
Brick  Co.  v.  Sobkowiak,  148  111.  573,  36 
N.  E.  572;  Benedict  v.  Guardian  Trust  Co. 
91  App.  Div.  103;  86  N.  Y.  Supp.  370;  1 
Labatt,  Mast,  ft  S.  §  427,  p.  1207;  Swift 
ft  Co.  y.  Madden,  165  111.  41,  45  N.  E.  979; 
Missouri  Furnace  Co.  y.  Abend,  107  111. 
44,  47  Am.  Rep.  425;  Cincinnati,  N.  0. 
ft  T.  P.  R.  Co.  V.  Robertson,  71  C.  C. 
A.  335,  139  Fed.  519;  Huggard  v.  Glucose 
Sugar  Ref.  Co.  132  Iowa,  721,  109  N.  W. 
475;  Gunning  System  v.  Lapointe,  212  111. 
274,  72  N.  E.  393;  Tannhauser  v.  Upte- 
grove,  114  App.  Div.  764,  100  N.  Y.  Supp. 
245;  Collins  v.  Harrison,  25  R.  I.  489,  64 
L.R.A.  166,  66  Atl.  678;  Monarch  Min.  ft  De- 
velopment Co.  V.  DeVoe,  36  Colo.  270,  85 
Pac.  633;  Conroy  v.  Vulcan  Iron- Works,  6 
Mo.  App.  102;  Graham  v.  Newburg  Orrel 
Coal  ft  Coke  Co.  38  W.  Va.  273, 18  S.  E.  584; 
Bailey,  Mast,  ft  S.  p.  117;  Roccia  v.  Black 
Diamond  Coal  Min.  Co.  57  C.  C.  A.  567, 
121  Fed.  451;  New  Jersey  ft  N.  Y.  R.  Co. 
y.  Young,  1  C.  C.  A.  428,  1  U.  S.  App.  96, 
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49  Fed.  723;  Ross  v.  Chicago,  M.  ft  St 
P.  R.  Co.  2  McCrary,  235,  8  Fed.  644; 
Breckenridge  Co.  v.  Hicks,  94  Ey.  362,  42 
Am.  St.  Rep.  361,  22  S.  W.  654. 

Where  a  servant  continues  to  work  after 
the  promise  by  the  master  to  repair  a  de- 
fect, there  is  no  presumption  that  he  as- 
sumes the  risk  incident  to  the  defect,  un- 
less the  time  for  the  performance  of  the 
proimse  is  gone  by,  and  he  knows  that  the 
repairs  will  not  be  made. 

Chicago  ft  G.  W.  R.  Co.  v.  Travis,  44  111. 
App.  466;  Counsel  v.  Hall,  145  Mass.  468, 
14  N.  E.  530;  Birmingham  Min.  ft  Constr. 
Co.  V.  Skelton,  149  Ala.  473,  43  So.  110; 
Weber  Wagon  Co.  v.  Kehl,  40  111.  App.  585; 
Conroy  v.  Vulcan  Iron  Works,  62  Mo.  35; 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Lannigan, 
56  Kan.  109,  42  Pac.  343;  Lyberg  v.  North- 
em  P.  R.  Co.  39  Minn.  15,  38  N.  W.  632; 
2  Dresser,  Employers'  Liability,  §  115;  Mc- 
Clusky  V.  Garfield  ft  P.  Coal  Co.  180  Mass. 
115,  61  N.  E.  804;  Anderson  v.  Seropian, 
147  Cal.  201,  81  Pac.  621;  Dempsey  y. 
Sawyer,  95  Me.  295,  49  Atl.  1036. 

As  it  was  not  shown  that  the  intestate 
was  aware  of  any  danger,  even  if  the  place 
was  dangerous  he  could  rely  on  his  super- 
ior's judgment  of  the  safety  of  the  work- 
ing place,  and  continue  to  work  under  the 
promise  that  he  would  be  supplied  with  the 
props  in  a  reasonable  time. 

Pawnee  Coal  Co.  y.  Royce,  79  HI.  App. 
469;  Jensen  y.  Hudson  Sawmill  Co.  98  Wis. 
73,  73  N.  W.  434;  Cudahy  Packing  Co.  v. 
Skoumal,  60  C.  C.  A.  306,  125  Fed.  470. 

The  defense  of  assumption  of  risk  is  not 
available  in  an  action  by  a  miner  for  injur- 
ies sustained  because  of  the  failure  of  the 
company  to  furnish  props,  as  required  by 
a  statute  on  the  subject. 

Wolf  V.  Smith,  149  Ala.  462,  9  L.R.A. 
(N.S.)  338,  42  So.  824;  Johnson  v.  Mam- 
moth Vein  Coal  Co.  88  Ark.  243,  19  L.R.A. 
(N.S.)  646,  114  S.  W.  722;  Labatt,  Mast,  ft 
S.  §§  422-426,  427. 

Mr.  James  A.  Mitchell,  also  for  de- 
fendant in  error: 

There  can  be  no  assumption  of  the  risk 
against  the  violation  of  a  statutory  duty 
to  prop  mines,  where  the  statute  is  for  the 
protection  or  the  safety  of  the  employee. 

Johnson  v.  Mammoth  Vein  Coal  Co.  88 
Ark.  243,  19  L.R.A.(N.S.)  646,  114  S.  W. 
722;  Diamond  Block  Coal  Co.  v.  Cuthbert- 
son,  166  Ind.  290,  76  N.  E.  1060;  Western 
Anthracite  Coal  ft  Coke  Co.  v.  Beaver,  192 
111.  333,  61  N.  E.  335. 

Pardee,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

It  is  undisputed  that  it  was  the  duty  o: 
the  defendant  to  have  furnished  the  plain 
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tilTa  intestate  with  sufficient  props  to  sup- 
port the  roof  of  the  room  where  he  was 
mining,  and  that  it  was  the  duty  of  the 
plaintiff's  intestate  to  properly  set  the 
props.  See  Sloss-Sheflield  Steel  &  I.  Co. 
V.  Green,  169  Ala.  178,  49  So.  302. 

The  evidence  is  conflicting  as  to  whether 
the  defendant  did  its  duty  in  furilishing 
the  props, — it  is  undisputed  that  the  plain- 
tiff's intestate  did  not  set  any  props  in 
the  last  four  to  five  davs  of  his  work  nor 
in  the  last  20  to  30  feet  of  his  room. 

The  plaintiff's  evidence  shows  that  plain- 
tiff's intestate  worked  in  his  room  three  or 
four  (Joe  Immodino),  two  or  three  (Joe 
Tliomasino)  days  without  putting  up  props, 
and  then  called  on  the  mine  foreman  for 
props,  and  the  bank  boss  said:  "Go  to 
work.  I  will  send  you  timbers  to-day.  That 
the  top  was  all  right."  Joe  Immodino. 
"Go  to  work.  To-morrow  I  will  send  you 
the  props."  Lavito.  "The  top  is  all  right. 
You  go  ahead  and  go  to  work.  If  you 
don't  go  to  work,  you  can  quit."  Or, 
"Never  mind,  you  go  ahead.  The  top  is 
all  right,  and  after  a  while,  as  soon  as  I 
can,  I  will  send  you  props."  Joe  Thomasino. 
And  after  the  application  for  props  the 
plaintiff's  intestate  worked  on  two  or  three 
days  extending  his  room  and  the  unsup- 
ported roof  thereof,  when  the  roof  fell  and 
killed  him. 

The  undisputed  evidence  shows  that  the 
plaintiff's  intestate  was  an  experienced  min- 
er, that  he  knew  of  the  necessity  of  prop- 
ping his  roof  as  he  advanced  further  in  his 
work,  and  of  the  danger  of  its  falling  if 
not  properly  supported,  and  that,  when  he 
went  to  work  the  niorning  of  his  death,  he, 
with  his  assistant,  examined  the  roof  and 
it  seemed  all  right.  From  this  it  is  clear 
that,  in  continuing  his  mining  and  extend- 
ing his  room  without  propping,  the  plain- 
tiff's intestate  well  knew  and  appreciated 
the  danger,  and  he  assumed  the  risk,  and 
plaintiff  cannot  recover,  although  the  de- 
fendant neglected  to  furnish  the  necessary 
props  (see  Sloss  Iron  &  Steel  Co.  v.  Knowles, 
129  Ala.  414,  30  So.  584),  unless  the  plain- 
tiff's intestate  had  a  right  to  rely  upon  the 
mine  foreman's  promise  to  furnish  props 
and  his  assurance  as  to  safety.  This  is  not 
a  case  of  a  master's  furnishing  a  defective 
appliance  or  place  which  he  promises  to 
have  repaired  or  made  safe,  but  is  rather 
a  case  where  assurance  of  safety  was  given 
to  the  servant  who  was  making  his  own 
place  to  work,  which  he  knew  as  well  as 
anyone  could  know  would  be  and  was  dan- 
gerous without  using  the  appliances  tlic 
master  promised  to  furnish  (and  he  knew 
that  the  master  had  not  furnished  them), 
and  he  well  knew  that,  in  continuing  to 
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work  therein,  he  was  in  danger,  and  vas 
increasing  the  danger  with  every  stroke-  rf 
liis  pick,  for  he  was  an  experienced  iLJEer 
and  well  knew  of  the  necessity  of  propping 
his  roof  as  he  advanced.  SurelT,  ui.c: 
these  circumstances,  the  plaintiff's  iLla- 
tate  had  no  right  to  rely  on  tlie  proiLi*e 
to  furnish  props,  whether  the  furniijic; 
was  to  be  "to-day,"  "to-morrow,"  or  "aim 
a  while,  as  soon  as  I  can." 

And  we  think  it  equally  clear,  under  l> 
plaintiff's  evidence  most  favorably  cons.:- 
ered,   that  the   plaintiff's  intestate  bad  ij 
right  to  rely  upon  the  foreman's  assurance 
that  "the  top  is  all  right;"     "never  mirl, 
you  go  ahead.     The  top  is  all  right/'-^.-^ 
cause  he  w-as  not  only  an  experienced  mirr 
but,  as  to  the  actual  situation  at  tl«  in^ 
the  alleged  assurance  was  given,  be  kne* 
more  about  the  situation  that  the  fortDi-: 
did,  for  he  knew,  and  there  is  no  su.r:'^^ 
tion  in  the  evidence  that  the  foreman  k-  •'. 
that   he   had    already   mined  two  or  tr-* 
days,  extending  his  roof   (10  to  12  feel  ss- 
cording    to    the    average)     without  sert.s: 
props,  thus  increasing  the  ordinary  diUf-f 

We  conclude,  on  principles  well  supp^'T'.r. 
in  reason  and  well  recognized  in  adjudj-i 
cases,   that   under   the   evidence,  and  as  » 
matter  of  law,  the  plaintiff's  intestatt'.  ni 
continuing  to  work  in  the  mine  in  tbfi  a' 
sence  of  sufficient  propping  to  suppoit  V 
roof  in  his  room,  assumed  the  risk  of  ' 
jury  from  the  falling  roof,   and  defen.4' 
was  entitled  to  the   peremptory  charge 
its  favor.     See  Slosa   Iron   &  Steel  tV 
Knowles,  supra;  Alteriac  v.  West  Pratt  i 
Co.  161  Ala.  435,  49  So.  867;   Coosa  M: 
Co.  V.  Williams,  133  Ala.  606,  82  So.  HI 
Musser-Saimtry  Land,  Logging  k  Ml? 
V.  Brown,  61  C.  C.  A-  207,   126  Fei 
Glenmont  Lumber  Co.  v.  Roy,  61  C.  < 
606,   126  Fed.  524;    Kansas 'City  Soun? 
R.  Co.  V.  Billingslea,  54  C.   C.  A.  100, 
Fed.  335;   Bunt  v.  Sierra  Butte  Gold  M 
Co.  138  U.  S.  484,  34  L.  ed.  1032,  11  ? 
Ct.  Rep.  464;   Eureka  Co.  v.  Bass,  81  A 
214,  60  Am.  Rep.  152,  8  So.  216;  BriV 
Tennessee    Coal,    Iron    &    R.    Co.    lui*  3i 
293,  19  So.  495. 

The    judgment   of    the    Circuit    Co 
reversed,  and  the  cause  is   remanded.  » 
instructions  to  award  a  new  trial. 

Shelby,  Circuit  Judge,  dissenting: 
The  question  of  the  deceased's  contn 
tory  negligence  was  one  for  the  jury,  « 
in  my  opinion,  it  was  correctly  submi: 
to  the  jury  by  the  trial  judge. 

The  court  gave  the  last  charge  copit^i 
the  statement  of  the  case  in  the  opii.:  ' 
the  majority,  but  added  the  follow irp 
planation:     "Now  I  give  you  that  in 
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nection  with  the  general  charge,  provided 
always  if  he  (the  deceased)  stayed  there  in 
pursuance  of  a  request,  under  the  advice 
that  it  was  safe,  and  didn't  know,  and  that 
a  person  of  ordinary  prudence  would  not 
know,  it  was  dangerous,  then,  in  that  event, 
if  he  knew  it  was  dangerpus,  he  could  not 
recover;  otherwise  he  might." 

In  explanation  of  another  charge  re- 
quested by  the  defendant  company,  the  trial 
court  further  said:  '*If  you  should  find 
that  ^lason  was  negligent  in  not  furnishing 
these  things,  and  told  him  the  roof  was 
safe,  and  that  he  stayed  there,  relying  on 
it,  and  the  danger  of  mining  under  those 
circumstances  was  not  obvious  and  appar- 
ent to  a  reasonable  man,  then  that  might 
excuse  him  from  contributory  negligence; 
but  otherwise  it  would  not,  because  it  is 
the  duty  of  a  man  who  has  sufficient  exper- 
ience to  know  that  mining  in  the  way  he 
was  was  dangerous  without  the  props; 
.  .  .  if  it  was  an  apparent  and  known 
danger,  he  would  not  be  justified  in  risking 
his  safety  on  it.  ...  But,  as  I  explained 
to  you  several  times,  that  depends  upon 
whether  the  danger  was  obvious  and  ap- 
parent." 

These  instructions,  in  my  opinion,  cor- 
rectly state  the  rule  applicable  to  the  case. 

The  reasons  given  by  the  trial  court  for 
overruling  the  motion  for  a  new  trial  also 
shed  light  on  the  case  as  it  was  presented 
to  the  court  and  jury,  and  show  that  the 
question  involved,  to  some  extent,  the 
credibility  of  the  evidence,  and  was,  there- 
fore, one  for  the  jury.    Here  is  the  order: 

The  court  has  carefully  considered  the 
briefs  of  counsel,  and  the  evidence  in  con- 
nection with  the  general  charge,  and  the 
refused  charges,  and  is  of  the  opinion  that 
the  case  was  fairly  submitted  to  the  jury, 
and  that  a  new  trial  ought  not  to  be  grant- 
ed. It  is  true  Salvadore  Lavito  testified 
that  Mr.  Mason  said,  "Go  to  work,  and  to- 
morrow I  will  send  *  you  the  timber,"  etc., 
and  that  Immodino  testified  that  Mason 
said,  "Go  on  to  work,  and  I  will  send  you 
the  timber  today."  Joe  Thomasino,  when 
asked  what  the  deceased  said  to  Mr.  Mason 
about  furnishing  him  the  props,  testified, 
in  substance,  "after  awhile,  or  as  soon  as 
I  can,  I  will  send  you  the  props,"  and  then 
the  deceased  went  back  to  work,  and  he 
asked  the  driver  for  the  props,  and  he  did 
not  have  them.  The  testimony  of  Mr.  Mason 
did  not  impress  the  jury,  and  the  jury 
might  well  have  found,  under  the  circum- 
stances, that  the  deceased  had  a  right  to 
rely  upon  the  promise  to  furnisli  the  props 
as  soon  as  the  defendant  could,  and  to  wait 
a  reasonable  time  therefor,  which  reason-  I 
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able  time  the  jury,  under  all  the  circum- 
stances, found  included  the  period  in  which 
the  accident  occurred.  The  several  versions 
of  the  promises  were  before  the  jury,  and  it 
was  for  the  jury  to  say  which  version  was 
true.  It  is  therefore  considered  that  the 
motion  for  a  new  trial  be  denied  and  over- 
ruled, and  that  the  defendant  have  ninety 
days  from  this  date  in  which  to  prepare  and 
present  a  bill  of  exceptions. 
This  26th  day  of  May,  1909. 

Thos.  G.  Jones,  United  States  Judge. 

The  view  of  the  trial  judge  that  the  de- 
ceased had  the  right  to  rely  on  the  promise 
of  the  master  to  furnish  the  props,  and  to 
continue  to  work,  waiting  a  reasonable  time 
therefor,  is  fully-  sustained  by  the  authori- 
ties, as  is,  also,  his  conclusion  that  the 
question  of  reasonable  time  was  one  for  the 
jury.  1  Labatt,  Mast.  &  S.  §  429,  p.  1213, 
and  cases  cited  in  note  6;  Dresser,  Employ- 
ers* Liability,  §  116,  p.  691,  and  cases  cited; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Robert- 
son, 71  C.  C.  A.  336,  139  Fed.  519  (opinion 
by  Lurton,  Circuit  Judge). 

I  cannot  concur  in  the  conclusion  that 
the  deceased  servant,  as  matter  of  law,  as- 
siuned  the  risk  of  injury  from  the  falling 
roof  of  the  mine,  the  master  having  negli- 
gently failed  to  furnish  the  props.  A  risk 
which  the  master  negligently  created  by 
omitting  some  precaution  which,  in  the  ex- 
ercise of  ordinary  care,  ought  to  have  been 
taken,  cannot  be  regarded  as  one  of  the  ordi- 
nary risks  of  the  employment,  which  the 
servant,  as  matter  of  law,  is  presumed  to 
have  assumed.  This  principle  "has  been 
formulated  and  applied  so  frequently  as  to 
have  become  axiomatic."  1  Labatt,  Mast. 
&  S.  §  270;  Ford  v.  Fitchburg  R.  Co.  110 
Mass.  240,  14  Am.  Rep.  698.  This  view  has 
the  approval  of  the  Supreme  Court.  In 
Hough  V.  Texas  &  P.  R  Co.  100  U.  S.  213, 
26  L.  ed.  612,  that  court  held  that  it  is  im- 
plied in  the  contract  of  service  "that  the 
master  shall  supply  the  physical  means  and 
agencies  for  the  conduct  of  his  business. 
It  is  also  implied,  and  public  policy  re- 
quires, that  in  selecting  such  means  he  shall 
not  be  wanting  in  proper  care.  His  negli- 
gence in  that  regard  is  not  a  hazard  usually 
or  necessarily  attendant  upon  the  business. 
Nor  is  it  one  which  the  servant,  in  legal 
contemplation,  is  presumed  to  risk." 

The  conclusion  of  the  court  in  the  opinion 
just  read  can  only  be  sustained  on  the  the- 
ory that  the  danger  was  so.  obvious  that  a 
person  of  ordinary  prudence  would  not  have 
continued  the  work.  I  find  nothing  in  the 
record  showing  that  it  was  apparent  and 
obvious  that  the  roof  of  the  mine  was  about 
to  fall.     It  is  to  be  presumed  that  the  jury, 
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as  instructed  by  the  trial  judge,  would 
have  found  for  the  defendant  if  such  had 
been  the  fact.  On  the  contrary,  there  is 
much  to  show  that  the  danger  did  not  ap- 
pear to  be  imminent.  It  is  not  reasonable 
that  Mason  would  have  pronounced  it  safe 
and  instructed  the  deceased  to  continue  work 
if  the  danger  had  been  obvious;  and,  be- 
sides, the  instinct  of  self-preservation  is  to 
be  considered  and  weighed  against  the  sup- 
position that  the  deceased  incurred  obvious 
and  plain  peril.  The  question  was  clearly 
one  for  the  jury.  Ereigh  v.  Westinghouse, 
C.  K.  &  Co.  214  U.  S.  249,  53  L.  ed.  984, 
29  Sup.  Ct.  Rep.  619. 

I  dissent  from  the  opinion  and  the  judg- 
ment of  reversaL 

Petition  for  rehearing  denied* 


FLORIDA  SUPREAOS  COURT. 

MOSES  D.  HUDSON,  Appt, 

V. 

FRANCES  E.  HUDSON. 
(—  Fla.  — ,  61  So.  867.) 

Divorce  —  desertion  —  husband  driven 
from  home. 

1.  In  a  suit  for  divorce  upon  the  ground 
of  wilful,  obstinate,  and  continued  deser- 
tion, for  the  statutory  period,  it  is  im- 
material which  of  the  married  parties 
leaves  the  marital  home,  the  one  who  in- 
tends bringing  the  cohabitation  to  an  end 
commits  the  desertion.  The  party  who 
drives  the  other  away  is  the  ''deserter,"  and 
a  wife  may  drive  her  husband  away. 

Same  *  "wilfur'  —  "obstinate." 

2.  The  meaning  of  the  statutory  ground 
for  divorce,  "wilful,"  "obstinate,"  and  con- 
tinued desertion  for  more  than  one  year, 
considered  and  discussed. 

(February  2,  1910.) 

APPEAL  by  complainant  from  a  decree 
of  the  Circuit  Court  for  Santa  Rosa 
County  dismissing  a  bill  filed  for  divorce, 
Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  P.  Stokes  for  appellant. 

Parkhlll,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  filed  his  bill  of  complaint 
praying  for  a  decree  dissolving  the  bonds  of 
matrimony  then  existing  between  him  and 
his  wife,  the  appellee,  upon  two  grounds: 
Wilful,  obstinate,  and  continued  desertion 

Headnotes  by  Pabkhill,  J. 
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for  more  than  one  year;  and  for  extremi 
cruelty. 

A  decree  pro  confesso  was  duly  entered 
against  the  defendant  for  her  failure  to 
plead,  answer,  or  demur  to  the  bill  of  com- 
plaint on  the  rule  day  succeeding  that  to 
which  process  of  subpcena  was  returnable. 
The  cause  was  referred  to  Hon.  C  H.  Lancy, 
as  special  master,  who  made  a  report  of 
the  testimony,  with  recommendation  that 
the  relief  prayed  be  granted.  Upon  con- 
sideration of  same,  the  chancellor  dismissed 
the  bill,  and  complainant  appealed. 

There  is  no  conflict  in  the  testimony.  The 
facts  are  not  denied  or  disputed.  It  ap- 
pears that  ever  since  these  parties  vere 
married  the  complaining  husband  was  with- 
out fault,  but,  during  the  last  few  yean  of 
their  married  life,  the  defendant  was  Tery 
quarrelsome,  and  would  fuss  and  curse  the 
complainant  almost  every  day.  Upon  one 
occasion  the  defendant  tried  to  induce  one 
Jane  Thompson,  daughter  by  a  former  hus- 

Note.  —  Desertion  hy  forcing  9pou$e  to 
leave  mariial  home* 

The  note,  as  indicated  in  the  title,  is  eoe- 
fined  to  the  question  of  whether  the  spouse 
who  forces  the  other  to  leave  home  therebj 
deserts  the  latter. 

It  does  not  include  eases  in  which  tb« 
divorce  was  granted  on  a  ground  other  th&o 
desertion,  as,  for  example,  extreme  cnteltj. 
although  the  spouse  was  forced  to  leare  the 
home  because  thereof.  Nor  does  it  €0T«r 
the  question  of  what  conduct  will  justif? 
a  spouse  in  leaving  the  marital  home  with- 
out imputation  of  desertion  of  the  other 
spouse. 

Where  a  spouse  by  force  or  miscondoet 
causes  the  other  party  to  leave  the  mariul 
home,  the  former  generally  is  held  to  be 
guilty  of  desertion. 

In  New  Jersey,  it  is  held  that  the  cmeltT 
causing   the   spouse   to    leave  the   maritaj 
home  must,  in  order  to  constitute  a  con- 
structive  cause   for   divorce   o   vinculo  oz 
the  ground  of  desertion,  have  been  such  as 
would  of  itself  constitute  a  ground  for  di- 
vorce a  mensa  et  thord.    Laing  ▼.  Laing.  21| 
N.  J.  Eq.  248;  Thomas  v.  Thomas   (K.  J 
Eq.)    74   Atl.  125;   Sarfaty  ▼.  Sarfatv,  5:^ 
N.  J.  Eq.  193,  45  Atl.  261,  and  in  Lync^ 
V.    Lynch,    33    Md.     328,    where    a    hosi 
band  had   left  the  marital   home  beeau 
of   the   wife's   persecution  by  temper   &r: 
jealousy,  a  divorce  on  the  ground  of  h« 
abandonment  w^as  refused,  the  court  sayis 
that    cruel    treatment    which    is    only 
ground  for  a  qualified  divorce  must  not 
allowed  to  be  made  the  ground  for  a 
divorce. 

The  courts  in  some  states  have  gone  f 
ther  than  this,  and  have  held  that  the 
duct  causing  the  spouse  to  leave,  in  ord 
to  constitute  a  constructive  desertion,  m 
have  been  such  as  would  have  itself  been 
ground  for  an  absolute  divorce.     Bara 
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band,  to  put  poison  in  the  bread  intended 
for  the  complainant  to  eat.  Jane  refused  to 
do  so,  and  told  Moees  Hudson  about  it. 
Upon  another  occasion  the  defendant  tried 
to  hire  a  man  to  kill  the  complainant;  and 
again  about  three  months  before  the  final 
separation  of  the  parties,  the  defendant 
tried  to  get  one  C.  C.  Thompson  to  go  hunt- 
ing with  complainant  and  shot  him,  pre- 
tending that  the  gun  was  discharged  acci- 
dentally. Finally,  one  morning  in  May, 
1905,  the  defendant  "flew  into  a  violent 
rage"  at  the  complainant  about  a  matter 
for  which  he  was  not  to  blame,  publicly 
cursing  and  abusing  him,  much  to  his  em- 
barrassment, continuing  this  conduct  all  the 
morning  until  he  left  home  to  avoid  her. 
Hoping  that  she  would  be  friendly,  Hud- 


son returned  to  his  home  in  the  afternoon 
of  that  day,  but  Mrs.  Hudson  was  just  as 
bad  as  when  he  left  her  in  the  morning, 
cursing  and  abusing  him  shamefully.  The 
complainant  testified :  "She  ordered  me  out 
of  the  house,  and  told  tie  to  leave  and  never 
come  back;  that  she  never  intended  to  live 
with  me  again;  and  that  she  did  not  want 
to  have  anything  to  do  with  me.  1  argued 
the  question  with  her,  and  tried  to  show  her 
where  she  was  mistaken,  but  she  would  not 
hear  me.  She  ordered  me  out  again,  and 
again  told  me  never  to  come  back,  and  that 
she  would  never  live  with  me  again.  There 
being  nothing  else  for  me  to  do,  I  left.  I 
went  down  to  my  boat  and  lived  there  the 
best  I  could."  He  was  asked,  "What  was 
the  last  thing  she  said  to  you!"     "Moses 


V.  Bamett,  27  Ind.  App.  466,  61  N.  E. 
737;  Dwyer  v.  Dwyer,  16  Mo.  App.  422,— 
none  of  the  other  cases  cited  in  the  note 
expressly  imposes  that  condition.  In 
many  of  the  cases,  however,  where  decrees 
were  allowed  on  the  ground  of  desertion, 
the  conduct  of  the  spouse  forcing  the  other 

Sarty   to  leave  home  was   such   as  would 
ave    itself    constituted     an     independent 
ground  for  divorce  under  the  local  law. 

Ordering  or  driving  spouse  away. 

In  the  following  cases  the  facts  were  held 
tu  show  a  desettion  by  the  spouse  who  or- 
dered the  other  party  to  leave  the  marital 
home:  Brown  v.  Brown,  79  L.  T.  Rep.  N. 
S.  102  (telling  wife  she  must  find  another 
home,  and  removing  her  furniture) ;  Jones 
V.  Jones,  95  Ala.  443,  18  L.R.A.  95,  11  So. 
11  (requiring  wife  to  leave  house,  and 
failing  to  provide  for  her) ;  Hall  v.  Hall, 
25  Ky.  li.  Rep.  1304,  77  S.  W.  668  (send- 
ing wife  away  from  husband's  home,  and 
vowing  that  he  would  not  live  with  her) ; 
Qloster  v.  Gloster,  23  App.  Div.  336,  48 
N.  Y.  Supp.  160  (driving  wife  from  house, 
and  denying  her  right  to  live  there,  because 
she  refused  to  promise  not  to  go  near  her 
people);  Reid  v.  Reid,  21  N.  J.  Eq.  331 
(leaving  home  with  intent  not  to  return, 
and  subsequently  selling  it,  resulting  in 
wife's  being  ejected,  and  sale  of  furniture) ; 
Rigsby  V.  Rigsby,  82  Ark.  278,  101  S.  W. 
727  (causing  wife's  departure  by  unrea- 
sonable conduct  toward  her  children  by 
former  marriage,  and  attack  on  one  of 
them). 

And  in  Albee  v.  Albee,  141  111.  550,  31 
N.  E.  153,  where  the  husband  was  suing 
for  a  divorce  on  the  ground  of  desertion, 
the  wife  having  left  his  home  because  of 
mistreatment  by  his  mother,  the  court  said 
that,  under  the  circumstances,  the  one  who 
was  away  from  home  could  truly  be  said  to 
be  the  deserted  one,  and  the  one  who  re- 
mained the  deserter. 

Leaving  the  marital  home  in  consequence 
of  meje  warnings  to  leave,  quarrels,  or  fam- 
ily unpleasantness  is  not,  however,  gen- 
erally held  sufficient  to  constitute  deser- 
2y  L.iUL(N.S.) 


tion  on  the  part  of  the  spouse  who  remains. 
Thus,  desertion  by  the  spouse  remaining 
in  the  marital  home,  where  the  other  spouse 
left  on  account  of  the  former's  alleged  mis- 
conduct, has  been  denied  under  the  follow- 
ing circumstances.  Smith  v.  Smith,  4  Pa. 
Dist.  R.  397  (where  wife  who  owned  house 
told  husband  that  unless  he  went  she 
would  find  some  way  to  compel  his  with- 
drawal ) ;  State  v.  Lruper  ( Or. )  95  Pac. 
811  (where,  upon  husband's  return  from 
hospital,  wife  told  him  he  need  not  come 
home  for  her  to  wait  on,  that  he  might  as 
well  go  back  to  the  hospital  and  stay 
there) ;  Barnett  v.  Barnett,  27  Ind.  App. 
466,  61  N.  E.  737  (where  husband,  because 
of  objections  to  wife's  long  visits  to  her 
relatives,  told  her  she  had  better  go  home, 
and  that  if  she  did  not,  he  would  throw 
her  things  into  the  road) ;  Rodenbaugh  v. 
Rodenbaugh,  17  Pa.  Co.  Ct.  477  (where 
wife  left  because  of  trouble  with  husband's 
mother) ;  Dwyer  v.  Dwyer,  supra  (where 
wife  left  because  of  family  unpleasantness, 
and  because  husband  displaced  her  as  mis- 
tress of  house,  and  installed  daughter). 

A  husband  leaving  home  because  his  wife 
told  him  he  could  not  come  home,  and  that 
she  would  not  live  with  him  if  he  continued 
to  carry  on  a  saloon,  cannot  charge  her 
with  desertion  under  a  statute  providing 
that  "departure  or  absence  of  one  party 
from  the  family  dwelling  place,  caused  by 
cruelty  or  by  threats  of  bodily  harm  from 
which  danger  would  be  reasonably  appre- 
hended from  the  other,  is  not  desertion  by 
the  absent  party,  but  it  is  desertion  by  the 
other  party."  Barrett  v.  Barrett,  20  S. 
D.  210,  105  N.  W.  463. 

In  Pennsylvania,  turning  a  wife  out  of 
doors  is  a  special  ground  for  divorce,  and 
to  justify  such  act  the  husband  must 
show  such  treatment  on  her  part  as  would 
entitle  him  to  a  divorce.  Gordon  v.  Gor- 
don, 48  Pa.  226;  Sowers's  Appeal,  89  Pa. 
173;  Grove's  Appeal,  37  Pa,  443. 

Cruelty  and  abuse  forcing  spouse  to  leave. 

The  facts  in  the  following  cases  were 
held   to   show   a  desertion   by   the  spouse 
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Hudson,  you  God  damn  son  of  a  bitch,  you 
can't  call  me  'wife'  any  more,  and  I  will 
never  live  with  you  another  day,"  was  her 
answer.  According  to  the  testimony  of  one 
of  the  witness,  "She  quit  him.  She  called 
him  a  God  damn  son  .of  a  bitch.  She  told 
him  he  could  never  call  her  'wife'  again. 
She  told  him  he  had  to  go.  He  went  off  in 
the  morning  and  came  back  in  the  evening. 
She  cursed  him  out  again,  and  told  him 
that  she  didn't  want  him  around  the  place. 
He  went  down  to  the  boat  and  lived  there." 
The  parties  have  not  lived  together  since 
that  time, — a  period  much  longer  than  the 
one  year  prescribed  by  the  statute.  We 
think  the  testimony  sustains  the  ground  of 
a  wilful,  obstinate,  and  continued  deser- 
tion for  more  than  one  year. 

First,  as  to  desertion.  Mr.  Bishop,  in  the 
second  volume  of  his  work  on  Marriage  and 
Divorce,  p.  697,  says:  "It  is  immaterial 
which  of  the  married  parties  leave  the  .mar- 
ital  home,   the   one  who   intends  bringing 


tlie  cohabitation  to  an  end  commits  tbe  in- 
sertion. Thus,  to  drive  away  the  wife  from 
the  house  is  to  desert  her."  The  ptrty 
who  drives  the  other  away  is  tlie  des.rter, 
and  a  wife  may  drive  her  husband  away. 
5  Am.  &  Eng.  £nc.  Law,  p.  803.  See  Gra; 
V.  Gray,  15  Ala.  779,  784;  Skean  v.  Skean. 
33  N.  J.  Eq.  148. 

The  testimony  shows  that  the  defendant 
was  the  one  who  intended  to  bring  the  co- 
habitation to  an  end.  After  years  of  curs- 
ing and  abusing  her  husband,  endeavoring 
to  take  even  his  life,  and  with  violent  lan- 
guage and  epithet  most  opprobrious  fie 
drove  this  patient,  nonoffending  man  fiom 
the  marital  home.  There  is  no  doubt  abont 
the  meaning  of  her  declaration ^  'Mess 
Hudson,  you  God  damn  son  of  a  bitch,  yni 
can't  call  me  'wife'  any  more,  and  I  will 
never  live  with  you  another  day."  The  t»  if* 
was  the  deserter. 

Was  the  desertion  wilful?    Wilful  means 
on  purpose — intentional.    As  we  have  H>»!i, 


forcing  the  other  party  to  leave  the  marital 
home  by  cruelty  and  abuse:  Daeters  v. 
Daeters  (N.  J.  Eq.)  38  Atl.  950  (wife 
compelled  to  leave  husband  because  of  mis- 
treatment received  after  she  denied  him 
marital  rights  upon  learning  that  she  had 
contracted  venereal  disease  from  him,  and 
his  failure  for  two  years  to  solicit  her 
return) ;  Harding  v.  Harding,  22  Md.  337 
(husband's  violent  conduct  toward  wife, 
ax:cusing  her  of  unfaithfulness,  whereby 
wife  was  compelled,  from  fear  of  personal 
injury,  to  leave  home  before  recovery  from 
confinement) ;  Starkey  v.  Starkey,  21  N. 
J.  Eq.  135  (beating  wife,  threatening  to 
kill  her,  and  telling  her  to  leave  the  house 
right   away,    abandonment   by    husband   if 

Eroven,  which  it  was  not  in  this  case) ; 
lavenport  v.  Davenport,  106  Va.  736,  56 
S.  E.  562  (wife  compelled  to  leave  home 
by  husband's  abusive  language,  violence  to 
her  person,  and  threats  of  greater  vio- 
lence) ;  Lister  v.  Lister,  65  N.  J.  Eq.  109, 
56  Atl.  1093;  Wood  v.  Wood,  27  N.  C.  (5 
Ired.  Eq.)  674  (abuse  of  wife  amounting 
to  extreme  cruelty,  causing  her  to  leave, 
constructive  desertion) ;  Weigand  v.  Weig- 
and,  41  N.  J.  Eq.  202,  3  Atl.  699,  affirmed 
in  42  N.  J.  Eq.  699,  11  Atl.  113  (forcing 
wife  to  leave  home  by  cruel  treatment,  and 
by  husband's  insistence  that  his  paramour 
live  in  the  family) ;  McVickar  v.  McVickar, 
46  N.  J.  Eq.  490,  19  Am.  St.  Rep.  422,  19 
Atl.  249  (treatment  by  husband,  addicted 
to  habitual  intoxication,  amounting  to  ex- 
treme cruelty);  Howe  v.  '  Howe,  16  Pa. 
Super.  Ct.  193  (cruelty  and  barbarous 
treatment  by  husband,  endangering  wife's 
life)  ;  Setzer  v.  Setzer,  128  N.  C.  170,  83 
Am.  St.  Rep.  666,  38  S.  E.  731  (compelling 
husband  to  leave  because  of  wife's  cruelty, 
abandonment  by  wife) ;  Burnett  v.  State, 
72  Ark.  398,  81  S.  W.  382  (unmerited  re- 
.proach,  rudeness,  contempt,  and  neglect, 
29  L.R.A.(N.S.) 


rendering  wife's  condition  intolerable,  caus- 
ing her  to  consent  to  separation);  £<1 
wards  v.  Edwards,  62  L.  J.  Prob.  X.  S,  s: 
(acts  of  husband  in  driving  his  wife  a«dy 
by  threats,  accompanied  by  the  display  o: 
a  knife,  and  afterward  living  in  adultery  <. 

But  in  the  following  cases  there  was  le'i 
to  be  no  desertion  shown:     Sarfatv  v.  Sar- 
faty,  59   N.  J.  Eq.    193,  45  Atl.  2tU   (uu 
kind  treatment,  a  single  instance  of  pb\&:o^ 
al  violence  a  long  time  previous,  an  or<ier 
during  a  quarrel  by  the  husband  that  ui:e 
leave   his  house,  where   she  did  not  leave 
for  two  weeks,  and  the  order  was  not  n. 
peated);    Renk  v.    Renk    (N.   J.   Eq.)    3S 
Atl.   427    (evidence  that  the  husband  va» 
not  inclined  to  quarrel,  that  the  wife  was 
very  nervous,  that  in  one  quarrel  the  hus- 
band got  a  pistol  and  proceeded  to  load  it. 
saying  he  would  shoot  himself,  but  did  mt 
point  it  at  his  wife,  and  further  evidesc 
of  a  quarrel  in  which  the  wife  struck  tio 
husband  with  a  stove-lid  lifter,  after  whiei 
she  left  home). 

The  Massachusetts  statute  provides  that 
a  divorce  may  be  decreed  in  favor  of  eitUr 
party  "whom  the  other  shall  have  wilfullj 
and  utterly  deserted;"  and  it  is  held  un- 
der this  statute  that  extreme  cruelty  on 
the  husband's  part,  and  a  failure  to  pro- 
vide for  the  wife,  in  consequence  of  «Lie2 
she  left  his  home,  do  not  amount  to  de^^r- 
tion  on  his  part.  Pidge  ▼.  Pidge,  3  Met 
257;  Fera  v.  Fera,  98  Masa.  155;  Padclff^H 
V.  Padelford,  169  Mass.  281,  34  N.  E,  ^ 

But  in  Lea  v.  Lea,  99  Mass.  493.  '^ 
Am.  Dec.  772,  where  the  question  was  a! 
to  the  conclusiveness  of  a  decree  in  a  f  r 
mer  suit  by  the  husband,  who  had  forcec 
his  wufe  to  leave  by  his  cruelty,  to  sb-« 
that  there  had  not  been  such  a  desertion  H 
the  husband  as  would  enable  the  wife  t 
maintain   a  bill,   the   court  said   thftt 
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the  defendant  intentionally  and  on  purpose 
and  wilfully  brought  the  cohabitation  to  an 
end.    Crawford  v.  Cra\frford,  17  Fla.  180. 

Was  the  desertion  obstinate?  Obstinate 
means  determined — fixed — persistent.  Dur- 
ing all  the  years  of  the  separation,  the  de- 
serting wife  was  determined,  fixed,  and  per- 
sistent in  putting  an  end  to  the  cohabitation, 
in  her  desertion,  although  her  husband 
lived  near  by  in  his  boat,  "the  best  he 
could."  All  that  time  she  made  no  effort 
to  bring  about  a  reconciliation  or  a  restor- 
ation oi  the  marital  relations,  which  she 
had  terminated. 

In  New  Jersey,  where  the  desertion  must 
be,  like  here,  "wilful,  continued,  and  obsti- 
nate,'' in  Jerolaman  ▼.  Jerolaman  (N.  J. 
Eq.)  54  Atl.  166,  where  the  husband,  being 
in  fault,  was  the  deserter,  the  court  said: 
'The  question  in  the  case  is  whether  the  sep- 
aration was  continued  and  obstinate  on  his 
part  for  two  years  after  that  time.  The 
separation  in  this  case  was,  as  I  have  stated, 
legally  chargeable  to  the  husband;  and  un- 


der the  rule  applied  in  cases  of  this  charac- 
ter, it  was  the  duty  of  the  husband  to  re- 
form his  habits,  and  after  such  reformation, 
and  within  the  two  years,  seek  out  his  wife, 
and  apply  to  return,  giving  hei  reasonable 
assurances  of  the  sincerity  of  his  reforma- 
tion, and  of  her  probable  safety  in  resum- 
ing marital  relations."  In  McVickar  v. 
McVickar,  46  N.  J.  Eq.  490,  19  Am.  St. 
Rep.  422,  19  Atl.  249,  the  court  said :  "If, 
however,  the  husband's  cruelty  was  not 
of  such  intensity  as  to  amount  to  deser- 
tion, still  it  was  such  as  to  justify  tlie 
wife  in  temporarily  separating  herself 
from  him,  and  it  was  his  duty  to  seek 
a  return.  This  he  did  not  do,  but  for 
many  years  remained  entirely  passive,  mani- 
festing no  interest  in  her  welfare,  or  desire 
to  resume  marital  relations.  This,  under 
the  circumstances,  constituted  desertion,  and 
entitles  the  wife  to  a  decree." 

We  are  not  unmindful  that  the  marital 
relation  is  recognized,  both  legally  and  mor- 


statute  expressly  authorized  the  party 
withdrawing  on  account  of  cruelty  or  neg- 
lect to  obtain  a  divorce  after  five  years. 

There  are  dicta  in  Warner  ▼.  Warner, 
54  Mich.  492,  20  N.  W.  557,  that  where  a 
wife  is  forced  to  leave  home  because  of  the 
husband's  cruelty,  it  constitutes  a  deser- 
tion on  his  part. 

The  court  in  Camp  ▼.  Camp,  18  Tex.  528, 
said  that  if  a  wife  were  compelled  to  leave 
her  husband  for  good  cause,  he  would  be 
regarded  as  guilty  of  desertion.  In  that 
case,  however,  the  husband,  who  was  guilty 
of  misconduct,  left  the  wife. 

In  Frush  v.  Frush  (N.  J.  Eq.)  20  Atl. 
261,  the  court  said  that  a  husband  might, 
by  a  course  of  cruel  treatment,  drive  his 
wife  from  home,  and  that,  under  certain 
circumstances,  this  would  be  considered  a 
desertion  by  him.  In  that  case  a  divorce 
was  refused  on  the  wife's  unsupported  testi- 
mony, where  there  was  no  showing  that  his 
alleged  cruel  conduct  was  unprovoked. 

It  was  held  in  Houliston  v.  Smyth,  3 
Bing.  127,  that  if  a  wife  left  her  husband 
while  under  such  apprehension  of  personal 
violence  as  a  jury  might  find  to  have  been 
reasonable,  the  husband  was  liable  for  her 
support  thereafter. 

In  Almond  v.  Almond,  4  Hand.  (Va.) 
662,  15  Am.  Dec.  781,  it  was  held  that  a 
court  of  chancery  had  power  to  grant  ali- 
mony without  a  contract  of  separation, 
where  the  husband's  conduct  rendered  it 
unsafe  for  the  wife  to  live  with  him,  or  he 
turned  her  out  of  the  home  without  pro- 
viding for  her. 

And  in  Johnson  v.  Johnson,  125  111.  510, 
16  N.  E.  891,  which  was  an  action  for 
separate  maintenance,  it  was  held  that  if 
the  husband  voluntarily  does  that  which 
compels  the  wife  to  leave  him,  it  would  be 
presumed  that  he  intended  that  result,  and 
29  L.R.A.(N.S.). 


such  acts  will  be  held  a  desertion  on  his 
part. 

But  it  was  held  in  G v.  G ,  67 

N.  J.  Eq.  30,  56  Atl.  730,  that  where  a 
wife  separates  from  her  husband  on  the 
ground  of  his  cruelty,  there  is  no  deser- 
tion on  his  part  which  will  warrant  a  di- 
vorce a  vinculo  if  he  furnishes  her  com- 
petent support  during  the  statutory  period 
necessary  to  constitute  desertion. 

Forcing  wife  to  leave  by  adultery. 

Where  the  husband  permits  his  mistress 
to  remain  at  his  home,  and  thereby  causes 
his  wife  to  leave,  it  is  generally  held  to  fur- 
nish the  wife  a  ground  of  divorce  on  the 
ground  of  his  desertion. 

This  result  was  reached  in  the  following 
cases:  Marker  v.  Marker,  11  N.  J.  Eq. 
256  (forcing  wife  to  leave  home  by  keeping 
lewd  women  there  with  whom  he  co- 
habited);  Koch  V.  Koch  [1899]  P.  221 
(husband  carrying  on  adulterous  inter- 
course with  a  servant  in  the  home,  and 
refusal  to  discharge  her)  ;  Dickinson  v. 
Dickinson,  62  L.  T.  Rep.  N.  S.  330  (act  of 
husband  in  bringing  woman  with  whom  he 
sustained  immoral  relations  home,  and  in 
response  to  wife's  stating  that  either  she 
or  the  woman  must  go,  replying  that  the 
wife  could  do  as  she  pleased). 

The  husband's  adultery  at  a  place  other 
than  his  home,  because  of  which  the  wife 
leaves  him,  is  generally  held  not  to  con- 
stitute desertion  by  him.  Stiles  v.  Stiles, 
52  N.  J.  Eq.  446,  29  Atl.  102;  Lake  v. 
Lake,  65  N.  J.  Eq.  544,  50  Atl.  296 ;  Graves 
V.  Graves,  3  Swabey  &  T.  350. 

In  Sickert  v.  Sickert,  81  L.  T.  Rop.  N. 
S.  495,  it  was  held  that  the  husband's  ad- 
missions that  he  had  been  guilty  of  adul- 
tery, and  a  further  statement  that  he  could 
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ally,  as  imposing  obligations  pre-eminently 
on  the  husband.  As  the  husband  generally 
does  the  courting  before  marriage,  he  may 
well  continue  it  afterwards.  As  pointed  out 
in  Sargent  v.  Sargent,  36  N.  J.  Eq.  644,  so- 
ciety, so  far,  at  least,  has  regarded  his  duty 
in  maintaining  and  preserving  those  rela- 
tions as  of  the  superior  order.  "Not  that 
the  tie  is  more  sacred  or  less  binding  on  the 
part  of  the  wife,  but  where  the  act  of  deser- 
tion occurs  without  reason  on  his  part  and 
without  fault  on  her  side,  the  same  efforts 
to  restore  harmonious  relations  are  not  ex- 
pected from  her  as  would  be  from  him,  if 
the  case  were  reversed."  The  principle  that 
the  integrity  of  the  matrimonial  tie  re- 
quires this  of  the  husband  is  stated  by  the 


chancellor  in  Schanck  ▼.  Schanck,  33  N.  J. 
Eq.  363.  That  was  a  case  where  a  vife  is 
anger  told  her  husband  that  he  "might  go 
his  way,  and  she  would  go  hers,"  and  gite 
other  evidence  of  her  desire  that  they  gboold 
live  separate,  but  immediately  retracted  and 
besought  him  not  to  go,  and  he,  sotiritb- 
standing  her  entreaties,  left  her,  in  t  pas- 
sion, and,  without  any  attempt  at  reconcil- 
iation, and  without  contributing  anything 
towards  her  support,  or  even  commnnicating 
with  her  in  any  way,  remained  awty  from 
her  for  three  years,  living  all  the  time  io 
the  same  county  with  her;  and  the  csnti 
held  that  she  was  entitled  to  a  dirorce  fof 
desertion.  "Under  the  circumstances  of  the 
case,"  said  the  court,  "the  husband  owed  • 


not  change  his  mode  of  life,  which  caused 
his  wife  to  leave  him,  amounted  to  a  deser- 
tion by  him. 

And  in  Holston  v.  Holston,  23  Ala.  777, 
a  divorce  was  granted  to  the  wife  on  the 
ground  of  abandonment,  where  she  sepa- 
rated because  she  had  reason  to  believe  her 
husband  had  another  wife  living. 

In  Morris  v.  Morris,  20  Ala.  168,  a  bill 
alleging  that  the  husband  drove  his  wife 
out  of  his  house,  and  that  he  lived  in  adul- 
tery with  another  woman,  was  held  equiva- 
lent to  an  allegation  that  he  had  abandoned 
the  wife. 

Failure  to  support. 

Mere  failure  to  furnish  the  wife  support, 
because  of  which  she  is  forced  to  leave 
home,  is  generally  held  not  to  entitle  her 
to  a  divorce  on  the  ground  of  desertion. 

Thus,  in  Skean  v.  Skean,  33  N.  J.  Eq. 
148,  a  failure  to  furnish  sufficient  food  ana 
proper  care  to  the  Wife,  because  of  which 
she  left  him,  was  held  not  to  constitute  a 
desertion  on  the  husband's  part.  The  court 
said:  "The  husband  may  drive  his  wife 
away,  or  he  may  treat  her  so  brutally  as  to 
compel  her  to  flee  for  safety,  or  his  con- 
duct may  be  so  cruel  and  malignant  as  to 
show  that  he  means  to  force  her  away.  If 
a  wife,  for  either  of  these  causes,  separates 
herself  from  her  husband,  and  he  allows 
her  to  remain  away  for  the  statutory  per- 
iod, without  professing  sorrow  for  his  vio- 
lations of  conjugal  duty,  and  promising  to 
amend  his  conduct,  and  asking  her  to  re- 
turn, he,  in  the  eye  of  the  law,  is  the  de- 
serter, and  she  has  a  ri^ht  to  ask  for  a 
dissolution  of  the  marriage  tie.  But  a 
mere  failure  by  a  husband  to  furnish  his 
wife  a  sufficient  support  is  not  a  ground 
of  divorce;  nor  will  he  be  considered  a  de- 
serter if  she  leaves  him  for  that  cause." 

To  the  same  effect  are  Palmer  v.  Palmer, 
22  N.  J.  Eq.  88;  DeWitt  v.  DeWitt  (N.  J. 
Eq.)  36.  Atl.  20;  McVickar  v.  McVickar, 
46  N.  J.  Eg.  490,  19  Am.  St.  Rep.  422,  19 
Atl.  249;  Sandford  v.  Sandford,  32  N.  J. 
Eq.  420;  Farrier  v.  Farrier  (N.  J.  Eq.)  68 
Atl.  1079;  Thomas  v.  Thomas  (N.  J.  Eq.) 
74  Atl.  125;  Qumbert  v.  Qumbert,  30 
29  L.R.A.(N.S.) 


Pittsb.  L.  J.  K.  S.  110;  Le»her  v.  Leabcr, 
9  Pa.  Dist.  R.  69. 

So,  in  Bennett  v.  Bennett,  43  Conn.  3U, 
the  husband's,  inability  to  support  bis  vife, 
and  a  request  that  she  return  to  Iter 
father's  home,  were  held  not  to  riiow  t  de- 
sertion by  the  husband. 

So,  in  Laing  v.  Laing,  21  K.  J.  Eq.  S4S; 
Plimlev  V.  Plimley,  36  N.  J.  Eq.  18,  it  wis 
held  that  the  husband's  intemperance  and 
improvidence,  whereby  the  wife  left  t>-e 
home,  did  not  show  a  desertion  on  the 
part  of  the  husband. 

And  in  Levering  v.  Levering,  16  Mi 
213,  the  intemperance  of  a  husbaCnd,  and  t 
single  act  of  personal  violenoe,  and  failure 
to  furnish  necessaries  and  comforts,  on  t^ 
count  of  which  the  wife  left  home,  were 
held  not  to  show  an  abandonment  by  tbe 
husband,  it  appearing  that  he  furnished  aF. 
within  his  reach,  and  was  ready  to  receive 
the  wife  back. 

But  in  James  v.  James,  68  N.  H.  SK. 
where  it  appeared  that  a  husband  b&d 
ability  to  provide,  and  the  wife  was  eoi&- 
pelled  to  separate  from  him  because  of  bis 
drunkenness  and  failure  to  support  her,  it 
was  held  that  there  was  a  desertion  on  bis 
part.  The  court  said:  'There  is  no  dis- 
tinction in  principle  between  the  desert iofi 
by  the  husband,  under  such  eircmnstances 
and  the  compulsory  separation  caused  by 
his  ill-conduct.  In  the  one  case  he  aban- 
dons her  to  suffer  and  starve  by  hi&  volun- 
tary desertion  of  her;  in  the  other,  b4 
leaves  her  to  the  same  fate  by  his  volos 
tary  ill-treatment  and  neglect.'* 

And  in  Curlett  v.  Curlett,  106  IlL  Ap? 
81,  where  the  husband  had  ability  to  s^ 
port  his  wife,  his  failure  to  provide  foo^ 
and  a  home,  which  forced  his  wife  to  re 
turn  to  her  mother's,  was  held  to  be  a  de 
sertion  on  his  part,  although  nonsfippoT 
constituted  no  ground  for  divorce. 

And  in  High  v.  Bailey,  107  N.  C.  70, 1 
S.  E.  46,  where  there  was  testimony  ten 
ing  to  support  it,  a  charge  that  if  the  h 
band  made  his  wife  leave,  or  so  failed 
provide  for  her  support  that  she  was  o^s 
pelled  to  leave  in  order  to  provide  for  he 
Belf  and  family,  it  would  amount  to  dese 
tion,  was  sustained.  J,  T.  W. 
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duty  to  his  wife — a  duty  to  society — to 
avoid,  as  he  well  might  have  done,  the  con- 
sequences which  his  punctilious  resentment 
(so  exacting  that  he  would  not  even  con- 
descend to  propose  the  terms  on  which  it 
might  be  appeased)  has  inflicted  upon  his 
wife.  .  .  .  It  is  clear  that  she  never 
intended  to  desert  him.  Her  letters,  offered 
in  evidence  by  him,  contain  the  very  strong- 
est expressions  of  affection,  and  were  un- 
doubtedly sincereL  Were  he  before  the  court, 
asking  a  divorce  from  her  on  the  ground  of 
desertion,  his  application  would  be  denied 
for  the  reason  that  he  has  been  derelict  in 
his  duty  towards  her  under  the  circum- 
stances." And  so  would  we  say,  in  the  in- 
stant case,  upon  similar  facts.  In  view  of 
the  facts  stated  in  Wilson  v.  Wilson,  66  N. 
J.  £q.  237,  67  Atl.  562,  the  court  said:  ''An 
injured  wife,  under  such  circumstances,  is 
not  bound  to  invite  her  husband  back, — to 
invite  him  to  return  and  resume  a  career  of 
brutality,  drunkenness,  or  other  misconduct 
which  has  made  her  life  miserable.  It  is 
the  duty  of  the  husband  to  repent,  and  sig- 
nify his  repentance  to  his  wife." 

In  Trail  v.  Trail,  32  N.  J.  Eq.  231,  this 
rule  is  correctly  stated:  "Even  if  a  wife 
deserts  without  cause,  and  afterwards  re- 
alizes that  she  has  acted  hastily  or  foolish- 
ly, and  would  return  if  the  way  was  opened 
for  her,  but  the  husband  refrains  from  do- 
ing anything  to  induce  her  to  return,  for  the 
purpose  of  making  her  absence  a  ground  of 
divorce,  her  desertion  is  not  obstinate,  and 
not)  therefore,  a  ground  of  divorce.  .  •  . 
In  such  a  case  she  remains  away,  not  of  her 
own  will,  but  because  she  cannot  get  back 
without  danger  of  being  repulsed  or  sub- 
jected to  the  pain  of  humiliation  that  no 
husband  has  the  right  to  inflict  upon  his 
wife."  As  peculiarly  applicable  to  the  in- 
stant case,  the  court  went  on  to  say:  "But 
a  careful  study  of  the  temper  and  disposi- 
tion of  this  woman,  as  portrayed  in  the  evi- 
dence, has  satisfied  me  that  any  effort  on 
the  part  of  her  husband  to  induce  her  to 
return  would  most  probably  have  resulted 
in  strengthening  her  determination  to  re- 
main away."  And  the  court  held  that  a 
'  husband  is  not  bound  to  attempt  to  induce 
his  wife  to  return,  when  it  is  clear  any 
effort  in  that  direction  would  be  unavailing. 
Continuing,  the  court  said:  "The  case  is  a 
very  sad  one.  The  parties  are  both  well  ad- 
vanced in  years.  Their  married  life  covers 
a  period  of  more  than  thirty  years.  Tlie 
ties  that  once  bound  them  together  were 
strengthened  by  the  birth  of  a  child,  who  is 
now  a  man.  I  think  most  husbands  and 
wives  would  regard  death  as  a  much  more 
preferable  termination  of  thirty  years  of 
married  life  than  a  divorce.  But  the  ques- 
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tion  presented  for  Judgment  is  one  of  blend- 
ed law  and  fact,  and  not  of  sentiment  or 
feeling,  and  must  be  decided  by  the  law  and 
the  facts."  The  appellate  court,  in  this 
ease,  sustained  the  decree  of  the  court  be- 
low, granting  the  husband  a  divorce.  And 
so,  as  decided  in  Lammertz  v.  Lammertz,  69 
N.  J.  Eq.  649,  46  Atl.  271 :  "Where  the  wife 
absented  herself  from  her  husband's  home 
for  more  than  two  years,  and  such  absence 
is  not  justified  by  her  husband's  conduct  to- 
wards her,  and  the  wife's  conduct  is  such 
that  little  hope  was  left  of  a  permanent 
reconciliation,  it  will  be  considered  that  the 
desertion  is  obstinate,  and  divorce  will  be 
decreed,  though  no  proof  was  offered  that 
the  husband  sought  her  and  urged  her  re- 
turn." 

Recognizing  the  general  rule  that  the  hus- 
band, being  the  head  of  the  household,  is 
bound  to  do  what  he  may,  as  a  just  man,  to 
bring  about  his  wife's  return  or  a  restora- 
tion of  the  marital  relations,  even  where  the 
original  separation  was  wrongful  on  her 
part,  yet  we  think,  under  the  peculiar  cir- 
cumstances of  the  instant  case,  the  wife's 
conduct  was  such  as  to  make  clear  to  any- 
one that  any  further  effort  by  the  com- 
plainant to  induce  his  wife  to  return  to 
him  would  have  been  unavailing;  and  that 
his  right  to  a  decree  is  not  dependent  upon 
his  having  done  any  more  than  was  done  by 
him  in  that  direction.  Indeed,  as  was  said 
in  Trail  v.  Trail,  supra,  "any  effort  on  the 
part  of  her  husband  to  induce  her  to  re- 
turn would  most  probably  have  resulted  in 
strengthening  her  determination  to  remain 
away."  And  the  evidence  justifies  us  in 
adding  that  perhaps  any  further  effort  on 
his  part  to  have  continued  the  marriage  re- 
lation would  have  caused  her  to  end  it  by 
taking  his  life. 

Was  the  desertion  continued  for  one  year  t 
Yes,  for  nearly  four  years  prior  to  the  filing 
of  this  bill  the  wife's  desertion  continued, 
as  we  have  seen.  From  the  time  the  de- 
fendant put  an  end  to  the  cohabitation,  she 
did  not  live  with  her  husband  another  day, 
as  she  declared  would  be  the  case  when  she 
drove  him  away. 

We  think  the  defendant's  desertion  was 
wilful,  obstinate,  and  continued  by  the  wife 
for  more  than  one  year,  and  that,  under  the 
facts  of  this  case,  as  we  gather  them  from 
the  record,  we  are  constrained  to  hold  that 
the  complainant  is  entitled  to  his  decree,  and 
that  the  chancellor  erred  in  dismissing  the 
bill. 

The  decree  is  reversed. 

All  concur,  except  Taylor,  J.,  absent  on 
account  of  illness. 
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XJNITED     STATES     CIRCUIT     COURT 
OF  APPEALS,  THIRD  CIRCUIT. 

TITLE  GUARANTY  &  SURETY  COMPA- 
NY, Plff.   in  Err., 

V. 

EMIL  KLEIN,  for  Use  of  George  Baglin. 
(102  C.  C.  A.  189,  178  Fed.  689.) 

Usury  — loan  of  bonds. 

The  reservation  of  more  than  the  legal 
rate  of  interest  for  the  loan  of  bonds  which 
are  subject  to  fluctuation  on  the  market  is 
not  within  a  statute  making  void  any  con- 
tract by  which  shall  be  reserved  more  than 
the  legal  rate  for  the  loan  or  forbearance 
of  money,  goods,  or  other  things  in  action. 

(October,  — ,  1909.) 


I 


?  RROR  to  the  Circuit  C  ourt  of  the  Unit- 

J  ed  States  for  the  Eastern  l)l^tricl  of 
IVimsylvania  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  rf- 
cover  the  amount  alleged  to  be  due  on  a 
surety's  bond  given  as  security  for  loan  of 
United  States  bonds.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gray,  Buffington,  and  Ua- 
ning,  Circuit  Judges. 

Mr.  Alexander  Simpson,  Jr.,  for  plais- 
tiff  in  error. 

Messrs.  R.  Stuart  Smith  and  Charles 
F.  Morgan,  with  Mr.  Dean  Emer}*.  fur 
defendant  in  error: 

The  loan  in  the  case  at  bar  having  l*ei 
of  securities,  the  defense  of  usury  canr.f.t 
be  invoked   in  reference  thereto,  since  tk 


Note,  *  Applifsahility   of  %i8ury   law   to 
loans  other  than  of  money. 

This  note  is  confined  to  cases  of  such 
transactions  in  property  other  than  money 
as  are,  strictly  speaking,  loans, — ^that  is, 
transactions  in  which  the  borrower  was 
bound,  or  had  the  option,  to  return  the 
loaned  articles  in  kind.  To  go  beyond  this 
would  necessitate  a  consideration  of  the 
vast  numbers  of  cases  involving  transfers  of 
property  by  way  of  sale,  exchange,  etc.  For 
if  the  obligation  is  to  return  not  property 
of  the  kind  loaned,  but  a  certain  sum  of 
money,  the  transaction  may,  with  equal 
propriety,  be  called  a  sale  of  property,  or  a 
forbearance  of  money  or  a  debt.  It  is 
fundamental  that  whether  there  is  usury  in 
a  transaction  depends  primarily  or  ulti- 
mately upon  the  intention  of  the  parties. 

If  the  transaction  has  all  the  earmarks 
of  bona  fides,  it  is  often  called  a  sale,  to 
which  the  usury  laws  do  not  prima  facie  ap- 
ply; and  if  it  is  shown  to  be  oppressive  of 
a  necessitous  person,  it  can  as  readily  be 
called  a  forbearance,  or  a  cover  for  a  usu- 
rious loan.  So  it  has  been  determined  to 
consider  only  cases  of  loans  in  the  strict 
sense,  and  it  has  been  found  that  the  cases 
are  almost  unanimous  in  holding  that  the 
usury  laws  do  not  apply  to  loans  other  than 
of  money,  so  long  as  they  do  not  con- 
stitute a  shift  or  cover  for  a  loan  of 
money. 

Whether  a  contract  to  resell  at  an  ad- 
vance property  purchased  is  usurious,  is 
considered  in  the  note  to  Rogers  v.  Blouen- 
stein,  3  L.R.A.(N.S.)  213. 

And  a  note  on  the  question  of  increasing 
the  price  upon  the  sale  of  property  on 
credit  is  appended  to  Davidson  v.  Davis,  28 
L.R.A.(N.S.)  102. 

The  usury  laws  prohibit  the  taking  of 
more  than  a  specified  rate  of  interest  or 
compensation  for  the  use  of  a  certain 
amount  in  value;  and  whether  it  be  money 
or  goods  so  loaned,  the  contract,  in  order  to 
be  within  the  prohibition,  must  refer  to  a 
certain  uncontingent  repayment  of  the  prin- 
cipal sum  or  value,  and  a  certain  uncontin- 
29  L.R.A.(N.S.) 


gent  rate  in  value  for  its  use.    Morrison  v. 
McKinnon,  12  Fla.  552. 

That  the  contract  provides  for  the  returc 
of  a  greater  quantity,  though  of  the  same 
kind  of  articles,  is  not  sufficient.  Hamlin  v. 
Fitch,  Kirby,  260. 

So,  when  the  subject-matter  of  the  l'»an  i- 
of  fluctuating  value,  the  amount  of  profit  de- 
rived depends  upon  contingencies  that  r>* 
der  the  usury  statutes  inapplicable,  riaar.- 
lin  V.  Fitch  and  Morrison  v.  McKinnon.  ?v 
pra. 

The  points  made  by  the  foregoing  ca*« 
are  dwelt  on  at  length  in  Dry  Dock  Bank  >. 
American  Life  Ins.  &  T.  Co.  3  N.  Y.  Z-y^. 
where  the  court  says,  after  referring  to  Vit 
New  York  statute  which  is  like  that  con 
sidered   in    Title   Guaranty  &  S.  Cu.  ^ 
Klein:    "The  statute  would  have  been  :* 
comprehensive  without  the  specifications  oi 
'goods  and  things  in  action'  as  it  now  i>. 
Ihe  terms  'interes**  And  'forbearance'  ctnnt 
be  predicated  of  any  other  than  a  Wn  f.f 
money,  actual  or  presumed.     Interest  is  d^ 
fined  to  be  a  certain  profit  for  the  use  •  i 
the  loan ;  and  forbearance,  the  giving  a  fur- 
ther day,  when  the  time  originally  limitrl 
for  the  return  of  the  loan  has  passed.   .  .  • 
Both  imply  that  the  thing  loaned  has  an  -^ 
tablished  value,  so  that  the  lenaer,  on  \xi 
return,  with  the  compensation  fixed  by  U't 
for  the  use  and  risk,  may  receive  a  'cert-iri 
profit.'     Now  this   is   true   only   of  iR^rev. 
which  is  legally  supposed  to  have  a  tiv-- 
unchangeable  value  in  itself,  and  to  hf>  c^t- 
sequently  the  true  measure  of  the  value  ■  f 
all  other  property.  A  fixed  rat*  per  cent  ■  r 
money,  therefore,  in  contemplation  of  .» 
is  supposed  to  give  to  the  lender  a  'c«rt..-i 
profit,'   because  the  thing  loaned  is  of  il 
same  value  at  the  end  of  the  term  as  at 
commencement.     This  is  not  true,   in  fa  ^ 
even  of  money.     And  the  law  does  n<^t  ft^ 
firm  it  to  be  true  of  anything  else.     Ac.* 
ingly,  a  loan  of  goods  is  not  within  tlw  it-** 
ute,  whatever  may  be  reserved  for  thi^ir  u 
.     .     .     Nor   of    stock    or    grain    to    l«e 
turned  in  kind.     .     .     .     Nor  of  stock,  c:? 
verted  into  money,  by  arrangement  to  l»e 
placed     by     other     stock.     .     .     ,     Xor 
choscs  in  action.     •    •     •     It  la  unnecessar 


1909. 


TITLE  GUARANTY  &  S.  CO.  v.  KLEIN. 


621 


application  of  the  law  of  usury  can  only 
be  founded  on  a  loan  or  forbearance  of 
money. 

Dry  Dock  Bank  v.  American  Life  Ins.  & 
T.  Co.  3  N.  Y.  344;  Meakcr  v.  Fiero,  145 
N.  Y.  3G5,  39  N.  E.  714;  Orvis  v.  Curtiss, 
157  N.  Y.  657,  68  Am.  St.  Rep.  810,  52  N. 
E.  090;  Bull  v.  Rice,  5  N.  Y.  315;  Siewert 
V.  Hamel,  91  N.  Y.  201;  29  Am.  k  Eng. 
i^iic.  Law,  2d  ed.  pp.  468,  469. 

A  loan  of  securities  is  not  a  loan  of 
money. 

Webb,  Usury,  §  54;  Stevenson  v.  Unkef- 
er,  14  111.  103;  Hamlin  v.  Fitch,  Kirby, 
•260;  Stcptoe  v.  Harvey,  7  Leigh,  501;  Hoag 
V.  Greenwich,  133  N.  Y.  152,  30  N.  E.  842; 
Cowenhoven  ▼.  Pfluger,  22  App.   Div.  464, 


47  N.  Y.  Supp.  1122;  29  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  433,  434. 

While  it  is  true  that  a  loan  or  sale  of  a 
promissory  obligation  by  the  promisor  or 
('  'igor  himself  may  be  invalidated  for  usu- 
ry, yet  once  such  an  obligation  has  had  a 
legal  inception,  it  may  be  disposed  of  at  any 
valuation  without  constituting  usury. 

Eastman  v.  Shaw,  bS  N.  Y.  522;  Sweny 
V.  Peaslee,  42  N.  Y.  S.  R.  485,  17  N.  Y. 
Supp.  225;  Dry  Dock  Bank  v.  American 
Life  Ins.  &  T.  Co.  supra. 

Gray,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  case  arose  out  of  the  same  state 
of  facts  as  those  that  have  been  recited  in 


to  multiply  cases.  They  all  proceed  upon 
the  doctrine  that  the  value  of  everything 
which  can  be  the  subject  of  a  loan,  except 
money,  is  subject  to  tiuctuation;  and  con- 
sequently that  an  individual  who  loans  5 
bushels  of  wheat,  to  receive  10  after  harvest, 
or  who,  to  sustain  the  credit  of  a  friend, 
loans  him  a  bond  and  mortgage  for  a  month, 
may  at  the  end  of  the  term,  from  the  depre- 
ciation of  the  commodity  or  security,  re- 
ceive in  value  less  than  he  parted  with,  in- 
terest included."  At  another  point  in  the 
opinion  the  court  says:  "It  is  sometimes 
askeoc  why  should  a  man  be  permitted  to  re- 
ceive 10  per  cent  on  an  excliange  of  notes, 
when,  if  he  advanced  money  on  the  same  se- 
curity, he  would  get  but  7.  The  answer  is, 
for  the  same  reason  that  he  is  permitted 
to  receive  $20  for  six  months'  use  of  furni- 
ture valued  at  $100.  The  one  is  prohibited, 
the  other  not.  No  man  can  exchange  his 
promise  to  pay  $110  at  the  end  of  the  year, 
for  $100  in  cash.  First,  because  he  would 
thereby  agree  to  refund  in  kind  preciselv 
what  he  had  received,  and  this  is  the  defini- 
tion of  a  loan;  and  the  $10  must  therefore 
be  a  compensation  to  the  lender  for  the  use 
of  the  money,  whatever  name  may  be  given 
to  the  transaction.  This  the  statute  forbids. 
The  legislature  have  fixed  the  interest  of 
money  at  7  per  cent.  This  includes  a  compen- 
sation for  the  use,  and  the  risk  of  its  repay- 
ment. Nothing  more  can  be  received  by  or 
secured  to  the  lender.  The  consequence  is,  that 
a  promise  to  pay  $107  in  a  year  is  in  law,  an 
equivalent  for  $100  in  money  presently  re- 
ceived, no  matter  whether  the  promise  is 
made  by  a  Rothschild  or  a  pauper.  This  is 
legally  true  because  the  legislature  have  so 
enacted.  But  they  have  not  declared  that  a 
promise  to  pay  money  is  money,  or  its  pre- 
cise equivalent,  in  any  case  except  that  of  a 
loan.  Hence  upon  an  exchange  of  promises, 
as  in  an  exchange  of  property,  parties  are 
left  to  their  own  judgment  as  to  their  rela- 
tive value.  They  are  sales,  subject  to  the 
same  rules,  and  their  validity  tested  in  the 
same  manner  as  other  sales.  Upon  the  sale 
of  property  on  time,  the  purchase  money  be- 
comes a  debt  which  is  forborne  for  tlie 
period  limited  by  the  credit." 
29  L.R.A.(N.S.) 


Tate  v.  Wellings,  3  T.  R.  531,  is  frequent- 
ly cited  as  a  leading  case.  It  was  held  in 
that  case  that  a  transfer  of  stock  under  an 
agreement  that  the  borrower  should  replace 
it  on  a  certain  day,  or  repay  in  money  on  a 
subsequent  day,  with  such  interest  in  the 
meantime  as  the  stock  would  have  produced, 
was  not  usilrious,  although  the  interest  ex- 
ceeded the  lawful  rate,  it  not  appearing  that 
the  transaction  was  a  mere  device  to  obtain 
more  than  legal  interest.  Whether  the 
transaction  became  usurious  after  the  fail- 
ure to  return  the  stock  at  the  stipulated 
time,  the  court  said,  was  another  question. 

Under  a  usury  statute  defining  interest  as 
compensation  for  the  use  of  money,  usury  can 
obtain  only  in  transactions  for  money,  and 
the  statute  therefore  has  no  application  to  a 
bona  fide  loan  of  government  bonds  that  are 
to  be  returned,  although  the  borrower  un- 
dertakes to  pay  to  the  lender  full  legal  in- 
terest on  the  amount  loaned,  and  also  the 
interest  paid  on  the  bonds  by  the  govern- 
ment. Marshall  v.  Rice,  85  Tenn.  502,  3  S. 
W.  177. 

It  was  held  in  Doak  v.  Snapp,  1  Coldw. 
180,  that -a  so-called  sale  at  par  of  depre- 
ciated state  bonds  to  be  paid  in  kind  or  their 
equivalent  in  money,  together  with  full  legal 
interest,  was  not  necessarily  usurious. 

And  a  loan  of  depreciating  United  States 
final  settlement  certificates,  providing  for 
the  repayment  of  a  like  sum,  and  in  the 
same  kind  of  certificates,  with  lawful  inter- 
est on  the  loan,  was  held  not  to  be  usurious 
merely  because  the  borrower  also  undertook 
to  pay  an  additional  .sum  in  money  to  the 
borrower.     Hamlin  v.  Fitch,  supra. 

So,  a  contract  is  not  usurious  by  which 
one  procuring  a  loan  of  depreciated  securi- 
ties undertook  to  pay  more  than  their  then 
market  value  plus  legal  interest,  where  he 
was  given  the  option  to  redeliver  the  same 
securities  in  satisfaction  of  the  loan.  Wads 
worth  V.  Champion,  1  Root,  393. 

And  a  contract  of  a  borrower  of  142 
shares  of  bank  stock,  to  return  such  shares 
at  the  end  of  a  year,  together  with  30  addi- 
tional shares,  does  not,  when  not  intended  as 
a  cover  for  money,  violate  a  statute  lorbid- 
ding  the  taking  of  value  greater  than  $6  per 
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the  case  of  this  plaintiff  in  error  against 
George  Baglin  (No.  65,  October  term)  178 
Fed.  682,  and  it  has  been  agreed  between 
counsel  that  the  facts  set  forth  in  the  re- 
cord of  that  case,  so  far  as  they  are  rele- 
Tant,  will  be  considered  as  part  of  the  record 
in  this  case. 

Linderman  and  the  plaintiff  in  error,  the 
surety  company,  occupied  positions  in  this 
transaction  similar  to  those  that  they  oc- 
cupied in  the  Baglin  Case,  and  in  each  in- 
stance the  plaintiff  below  was  acting  on  be- 
half of  F.  A.  Heinze,  and  in  both  cases  the 
transaction  had  to  do  with  the  loan  of  gov- 
ernment bonds.  But,  as  pointed  out  in  the 
brief  of  defendant  in  error,  the  transaction 
between  Klein  and  Linderman  was  a 
straight  loan  of  United  States  3's,  due  in 
1008,  and  the  loan  itself  was  the  first  step 
in  any  transaction  between  Klein  and  Bag- 
lin. It  had  nothing  whatsoever  to  do  with 
the  proceeds  of  any  note  discounted  by  the 
Metropolitan  Trust  Company,  or  otherwise. 
In  short,  Linderman  desired  financial  as- 
sistance, and,  on  application  to  Heinze,  the 
latter  arranged  to  have  Klein,  his  repre- 
sentative, loan  Linderman  United  States 
8  per  cent  bonds,  upon  condition  that  Lin- 
derman should  give  a  surety  compaiiy 
undertaking  for  their  return,  and  there 
was  no  question  of  any  extension  of 
Linderman's  time  to  perform  his  con- 
tract to  return  the  bonds.  The  whole 
transaction,  and  the  only  transaction, 
between  plaintiff  and  defendant  is,  as 
set  forth  in  the  bond  in  suit,  signed  and 
sealed  the  1st  day  of  August,  1907,  in  which 
Linderman,  %b  principal,  and  the  defendant 
company,  as  surety,  were  bound  in  the  usual 


form  in  the  sum  of  $30,000,  to  be  paid  to 
Klein,  the  plaintiff.  The  recital  and  condi- 
tion of  said  bond  is  as  follows: 

"Whereas,  the  said  Emil  Klein  has 
loaned,  or  is  about  to  loan,  to  Garrett  B. 
Linderman,  United  States  government  S's 
coupon  bonds  due  1908,  of  the  par  value  of 
thirty  thousand  dollars,  a  true  and  correct 
list  whereof  is  hereto  attached  marked  'Ex- 
hibit A'  and  made  part  hereof;  and  "Where- 
as, the  said  Garrett  B.  Linderman  has  prom- 
ised and  agreed  to  return  to  the  said  Emil 
Klein  the  aforementioned  securities,  on  or 
before  the  fourth  day  of  November,  1907. 

"Now  tlie  condition  of  this  obligation  is 
such  that  if  the  said  Garrett  B.  Linder- 
man, his  heirs,  executors,  administrators, 
successors  or  assigns,  shall  and  do  return 
to  the  said  Emil  Klein,  his  executors,  ad- 
ministrators and  assigns,  the  above-men- 
tioned securities  on  or  before  the  4th  day 
of  November,  1907,  then  this  obligation 
shall  be  void;  otherwise  to  remain  in  full 
force  and  virtue." 

As  in  the  Baglin  Case,  the  surety  com- 
pany was  paid  a  fee  or  commission  for  this 
undertaking,  and  received  a  deposit  of 
stock  from  Linderman,  as  collateral  indem- 
nity thereto.  The  same  questions  were 
raised  in  the  argument  of  this  writ  of  error 
as  were  raised  in  the  Baglin  Case,  and  need 
not  be  again  discussed. 

An  additional  question,  however,  is  pre- 
sented by  the  plaintiff  in  error's  contention, 
that  the  New  York  law  on  the  subject  of 
usury  makes  the  claim  void.  This  conten- 
tion is  founded  upon  the  following  finding 
of  fact  by  the  trial  judge:  "A  question  pe- 
culiar to  this  suit  reipains  to  be  considered. 


hundred  for  the  loan  of  money,  wares,  mer- 
chandise, or  other  commodities.  Steptoe  v. 
Harvey,  7  Leigh,  501. 

And  a  loan  of  suspended  bank*  notes  re- 
turnable, by  tacit  understanding,  in  like 
notes,  was  held  in  Curtis  v.  Leavitt,  17  Barb. 
309,  not  to  be  usurious  although  the  bor- 
rower immediately  discounted  the  notes  for 
specie. 

A  statute  regulating  the  loan  of  "money, 
wares,  or  merchandise,  bonds,  notes,  or  other 
commodities"  does  not  apply  to  a  loan  of 
corn.    Morrison  v.  McKinnon,  12  Fla.  552. 

A  fortiori,  a  loan  of  qorn  is  not  within  the 
meaning  of  a  statute  prescribing  the  max- 
imum percentage  to  be  taken  for  the  use  of 
"money."    Easterlin  v.  Rylander,  59  Ga.  292. 

So,  a  contract  is  not  usurious  by  which 
one  obtaining  live  stock  from  another  un- 
dertakes to  return  the  number  obtained  and 
an  additional  number  that  bears  to  the  orig- 
inal number  a  ratio  that  exceeds  the  rate  of 
lawful  interest,  where  there  is  nothing  to 
show  that  the  transaction  was  intended 
merely  as  a  cover  for  a  loan  of  money.  Spen- 
cer V.  Tilden,  5  Cow.  144;  Holmes  v.  Wet- 
more,  5  Cow.  149,  note  (a);  Cummings  v. 
29  L.R.A.(N.S.) 


Williams,  4  Wend.  679;  Whipple  v.  Powers, 
7  Vt.  457. 

And  a  loan  of  eleven  cows  for  $50.75  per 
year,  the  transferee  undertaking  to  return 
the  cows,  with  as  many  calves,  worth  $203, 
or  pa^  that  amount  in  cash,  and  the  lender 
agreemg  to  stand  all  losses  that  appear  to 
be  providential,  is  not  usurious.  Bull  v. 
Rice,  5  N.  Y.  315. 

So,  a  contract  to  pay  for  sheep  a  •certain 
sum  in  future,  in  addition  to  a  certain 
weight  of  wool  per  year  for  each  sheep  pur- 
chased, is  not  necessarily  usurious  although 
the  value  of  the  wool  reserved  may  exceed 
the  legal  rate  of  interest.  First  Nat.  Bank 
V.  Owen,  23  Iowa,  185;  and  Gilmore  v.  Fer- 
guson, 28  Iowa,  220. 

And  there  is  no  usury  in  a  contract  of  one 
obtaining  sheep,  given  another  to  return  up- 
on one  year's  notice  the  same  number  of  sheep 
of  equal  quality  and  age,  and  in  the  mean- 
time to  pay  annually  for  the  use  of  each 
sheep  a  sum  which  was  greater  than  the 
amount  of  interest  computed  at  the  highest 
lawful  rate  upon  the  basis  of  tne  value  of 
tlie  sheep.    Hall  v.  Haggart,  17  Wend.  280. 

L.  A.  W. 
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When  the  United  States  3's  were  delivered, 
Linderman  paid  the  sum  of  $000  to  Klein, 
and  this  money  was  afterwards  paid  to 
Heinze.  It  included  II  per  cent  interest  for 
three  months  upon  the  par  value  of  the  gov- 
ernment bonds,  and  1^  per  cent  commission, 
and  the  defense  is  set  up  that  the  payment 
of  the  commission  was  usurious  and  made 
the  whole  transaction  invalid.  The  New 
York  statute  upon  the  subject  of  usury  is 
as  follows: 

''Sec.  5.  'All  bonds,  bills,  notes,  assur- 
ances, conveyances,  all  other  contracts  or 
securities  whatsoever  except  bottomry  and 
respondentia  bonds  and  contracts,  and  all 
deposits  of  goods  or  other  things  whatso- 
ever, whereupon  or  whereby  there  shall  be 
reserved  or  taken,  .  .  .  any  greater 
sum  or  greater  value,  for  the  loan  or  for- 
bearance of  any  money,  goods,  or  other 
things  in  action,  than  is  above  prescribed 
[that  is,  0  per  cent  interest]  shall  be  void.' " 
ConsoL  Laws,  chap.  20,  §  373. 

As  pointed  out  by  the  learned  trial  Judge, 
it  is  argued  in  support  oi  this  point  that, 
if  the  loan  of  United  States  bonds,  the  re- 
turn of  which  is  guaranteed  by  the  defend- 
ant, was  usurious,  and  Linderman's  con- 
tract for  the  return  of  the  same  therefore 
void,  the  collateral  contract  of  the  surety 
company  was  also  void,  though  it  had  been 
paid  $300  for  its  undertaking,  which  was 
further  secured  by  the  personal  liability  of 
Linderman,  and  the  deposit  by  him  of  stock 
securities  whose  face  value  was  greater  than 
the  amount  of  the  bond. 

Passing  any  question  that  might  be  raised 
as  to  the  efifect  of  the  New  York  usury  law 
on  the  secondary  obligation  of  the  defend- 
ant, we  note  the  fact  commented  on  by  the 
trial  judge,  that,  by  the  bond  in  suit,  the 
defendant  guaranteed  that  Linderman 
would  return  certain  named  securities, 
called  United  States  3's,  on  a  specified  day, 
and  that  the  contract  by  which  Linderman 
was  bound  imposed  no  other  obligation  up- 
on him.  It  has  long  been  well  settled  by 
the  decisions  of  the  court  of  last  resort  in 
the  state  of  New  York,  as  well  as  elsewhere, 
that  such  usury  laws  are  applicable  only 
to  a  loan  of  money,  and  that  the  terms  "in- 
terest" and  "forbearance"  cannot  be  predi- 
cated of  anything  other  than  a  loan  of 
money.  It  has  never  been  doubted  that  such 
securities  as  those  with  which  we  are  here 
concerned,  and  all  other  forms  of  obligation 
for  the  payment  of  money,  can  be  bought 
and  sold  at  any  discoimt  greater  than  the 
prescribed  rate  of  interest,  without  contra- 
vening the  usury  laws,  provided  always 
that  the  transaction  is  in  good  faith,  and 
not  a  mere  cloak  or  device  for  covering  a 
usurious  contract;  and  when  it  is  asserted 
that  the  transaction  was  intended  as  such  ' 
29  L.R.A.(N.a) 


cloak  or  device,  such  intent  must  be  satis- 
factorily proved  by  the  party  asserting  it. 
Not  only  is  there  no  evidence  of  such  intent 
disclosed  by  the  record  in  this  case,  but  the 
contrary  clearly  appears,  both  from  the  tes- 
timony in  the  present  case  and  from  that  in 
the  Baglin  Case,  which  has  been  stipulated 
into  this  record.  The  United  States  bonds 
that  were  the  subject  of  this  loan  were 
bought  and  sold  on  the  market,  and,  though 
in  market  parlance  "gilt  edged,"  they  were 
undeniably  subject  to  fluctuation,  and  for 
that  reason,  among  others,  were  not  be  re- 
garded as  a  loan  of  money,  or  within  the 
purview  of  the  usury  laws. 

Klein,  himself  cashier  of  a  national  bank, 
testified  that  the  fluctuation  on  these  bonds 
amounted  to  two  or  three  points  in  1907, 
the  year  in  which  they  were  loaned.  There 
can  be  no  question  that  the  plaintiff  would 
have  been  obliged  to  accept  these  or  similar 
bonds,  even  if  their  market  value  had  de- 
preciated. 

We  have  no  difficulty  in  agreeing  with 
the  learned  trial  judge  in  his  conclusion 
that  the  loan  of  these  bonds,  under  the  cir- 
cumstances disclosed  by  the  evidence,  did 
not  constitute  a  usurious  transaction,  with- 
in the  meaning  of  the  New  York  statute 
in  that  behalf. 

The  judgment  of  the  court  below  is  there- 
fore affirmed« 
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FIRST  NATIONAL   BANK,   Respt, 

(—  S.  C.  — ,  68  S.  E.  902.) 

Bank  *  lost  check  —  duplicate  —  pay- 
ment. 

Where  presentation  of  a  check  makes  the 
bank  liable  therefor  to  the  holder,  one  who, 
after  giving  a  check,  signs  an  order  direct- 
ing the  bank  to  pay  to  the  holder  the 
amount  of  such  check  if  it  is  still  unpaid, 
takes  the  risk  of  the  subsequent  presenta- 
tion of  such  check,  and  the  bank  may  be 
required  to  pay  both  checks  if  the  deposit 
account  has  funds. 

(September    26,    1910.) 

Note.  —  Risk   of   giving   second   chech, 
upon   alleged   loss   of  first. 

The  decision  in  Southern  Seating  & 
Cabinet  Co.  v.  First  Nat.  Bank,  that  the 
drawer  by  executing  a  duplicate  check,  in 
case  of  an  alleged  loss  of  the  original,  as- 
sumes all  risk  as  to  loss  arising  from  the 
latter,  is  logical   inasmuch  as  he  is  in  a 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for 
Charleston  County  in  defendant's  favor  in 
an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  certain  check.  Re- 
versed. . 

The  facts  are  stated  in  the  opinion. 

Mr.  Nathaniel  B.  Barnwell,  for  ap- 
pellant : 

A  depositor  can  issue  a  duplicate  check 
upon  a  bank  where  he  has  funds  sufficient 
to  pay  both  the  original  check  and  the 
duplicate  check,  and  have  the  duplicate 
check  paid  if  presented  before  the  original, 
and  the  bank  cannot  refuse  to  pay  it. 

Merchants'  Nat.  Bank  v.  Ritzinger,  118 
111.  484,  8  N.  E.  834;  Benton  v.  Martin,  31 
N.  Y.  382;  Hazzard  v.  Shelton,  15  Ala.  62, 
48  Am.  Dec.  129;  Downes  v.  Church,  13 
Pet.  205,  10  L.  ed.  127 ;  Walsh  v.  Blatchley, 
6  Wis.  422,  70  Am.  Dec.  4jB9;  Angaletos  v. 
Meridian  Nat  Bank,  4  Ind.'  App.  673,  31  N. 
E.  368. 

A  check  on  a  bank  operates  as  an  assign- 
ment pro  ianto  of  the  drawer's  deposit  ac- 
count in  bank,  so  that,  upon  presentation, 
the  holder  may  maintain  an  action  against 
the  bank  for  wrongfully  refusing  payment. 

Loan  &  Sav.  Bank  v.  Farmers'  &  M. 
Bank,  74  S.  C.  210,  114  Am.  St.  Rep.  991, 
54  S.  E.  364;  Fogarties  v.  State  Bank,  12 
Rich.  L.  518,  78  Am.  Dec.  468;  Simmons 
Hardware  Co.  v.  Bank  of  Greenwood,  41  S. 
C.  177,  44  Am.  St.  Rep.  700,  19  S.  E.  602; 
Leaphart  v.  Commercial  Bank,  45  S.  C.  569, 


33  L.R.A.  700,  55  Am.  St  Rep.  800,  23  S, 
E.  939 ;  ]McGahan  v.  Lockett,  54  S.  C.  2th, 
71   Am.  St   Rep.   796,  32  S.  K  429;  Mer- 
chants' &  P.  Bank  v.  Clifton  Mfg.  Co.  ot. 
S.  C.  320,  33  S.  E.  750,  34  S.  E.  411;  IaI 
laham  v.  Bank  of  Anderson,  69  S.  C.  374, 
48  S.  E.  293,  2  A.  &  E.  Ann,  Cas.  2a3;  Liv- 
ingstain  v.  Columbian  Bkg.  k  T.  Co.  77  S. 
C.  306,  22  L.R.A.(N.S.)    442.  122  Am.  St. 
Rep.  668,  67  S.  E.  182;  Smith  v.  Xol^^n,  ?1 
S.   C.  294,  24  L.R.A.  ( N.S. )    644,  65  S.  L 
261 ;    Bickford  v.  First  Nat  Bank,  42  IlL 
238,  89  Am.  Dec  436;   Gage  Hotel  Co.  r. 
Union  Nat  Bank,  171  IlL  531,  39  LR.A, 
479,   63  Am.  St.  Rep.  270,  49  N.  E.  431: 
2  Dan.  Neg.  Inst  5th  ed.  §  1638;  Morse, 
Banks  &  Bkg.  471. 

Any  language  or  act  which  makes  aa 
appropriation  of  a  fund  amounts  to  v> 
equitable  assignment  of  the  fund. 

2  Am.  &  Eng.  Enc  Law,  p.  1055;  M> 
Conaughey  ▼.  Bennett,  60  W.  Va.  172,  40  ?. 
E.  646;  McGahan  v.  Lockett,  supra;  Fan- 
ner V.  Smith,  31  Neb.  107,  11  L.R.A.  52S,^i 
Am.  St  Rep.  510,  47  N.  W.  632. 

Memoranda  may  affect  the  negotitbility 
of  commercial  paper;  but  this  is  an  aa'ii 
between  the  original  parties,  so  that  Ike 
question  of  negotiability  does  not  arise,  aai 
in  order  to  establish  its  validity,  the  rr- 
gotiability  of  commercial  paper  does  Dt 
enter  into  the  question. 

Livingstain  v.  Columbian  Bkg.  Jt  T.  C ■>, 
supra;  7  Cyc.  Law  &  Proc  p.  621;  Dat. 
Neg.  Inst   (5th  ed.)   §  104. 


position  to  require  an  indemnity  bond,  and 
this  position  is  supported  by  what  little 
authority  has  been  disclosed  bearing  upon 
the  question. 

Thus  in  Benton  v.  Martin,  31  N.  Y.  382, 
where  the  lower  court  had  implied  a 
special  agreement  from  the  use  of  the 
word  "duplicate'  on  a  draft  given  in  place 
of  one  allojrcd  to  be  lost,  that  it  was  to  be 
efrcctual  as  an  order  for  the  money  if  the 
drawees  would  pay  it,  but  to  be  considered 
a  denial  of  the  drawer's  liability  in  case 
the  drawees  refused  to  pay  it,  in  holding 
that  the  only  intention  of  the  parties  in 
usinjT  the  word  was  to  prevent  payment  of 
both  drafts,  the  court  said:  "It  might  hap- 
pen that  tlie  first  bill  had  been  negotiated 
and  had  come  into  the  hni"  Is  of  a  bona  fide 
liolder,  and  been  withliehl  from  present- 
ment under  circumstances  which  would  ex- 
cuse the  delay.  In  that  case  if  it  should 
be  presented  and  protested  after  the  one 
marked  duplicate  had  been  paid,  the  de- 
fendant might  be  made  liable  as  drawer, 
after  his  funds  had  been  used  to  pay  the 
c'liplicate.  Tlie  probability  of  tliis  was  very 
remote.  Tlie  possibility  of  its  occurrence 
mi.nlit  have  justidcd  the  dofeiKhint  in  re- 
quiring? an  indemnity  before  drawinsf  an- 
other bill;  but  instead  of  requirin«?  snc!i 
an  indenmitv  he  consented  to  draw  tl«e 
29  L.R.A.(N.'S.) 


present  bill,  embracing  in  its  terms  t> 
usual  obligations  of  a  drawer,  and  takirj 
only  the  precautions,  by  inserting  ■ 
word  'duplicate,*  to  provide  that  both  liH? 
should  not  be  paid  by  the  drawees  and  i-? 
charged  to  his  account.  By  doing  tbi*  le 
impliedly  waived  other  precaution?,  su  i 
as  might  be  suggested  by  the  apprehen-i  a 
of  the  subsequent  presentment  and  pr^ 
test  of  the  first  bill  by  a  bona  fide  holir: 
under  circumstances  which  would  cbarj? 
him  as  a  drawer." 

The  principle  that  indemnity  may  be  :? 
quired  by  the  drawer  in  case  of  lost  chick 
is  supported  by  Gibony  v.  Com.  28  K\  - 
Rep.  1280,  91  S.  W.  732,  where  it  wis'l.c< 
that  one  who  failed  to  receive  a  c^^-l 
mailed  to  him  might,  upon  executing  J 
bond  of  indemnity  and  making  proof  of  i  '■ 
loss  of  the  check,  receive  a  duplicate  c'>  • 

And    a   lost   check    was    held    in   R'l  • 
v.   Morse,   14   Jur.   800,    to    come  with: 
statute  providing  for  the  giving  of  a  Jt' 
catc  bill  by  the  drawer   of   an   inlatci    ■• 
of    exchange,    in    case    of    los^.    before  r- 
turfty,  upon  his  receiving  indemnity. 

For   a   note   on    effect    of    loss   of  <■  - 
upon  right  of  holder  to  recover  airairst  i^ 
maker  without  presentment,   see   V'ir^t  ^-^ 
Bank   v.  MeConnell,    14    L.R.A.(y>.'   •• 

J.  T.  W. 
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The  questron  as  to  whether  the  bank  could 
"safely  pay"  this  check  does  not  enter  into 
the  case. 

Hazzard  v.  Shelton,  supra. 

Messrs.  Bulst  &  Buist  for  respondent. 

Woods,  J.,  delivered  the  opinion  of  the 
court: 

On  March  9,  1907,  Bishop  H.  P.  Northrop 
sent  to  the  plaintiffs  a  check  for  $500  on 
the  First  National  Bank  of  Charleston, 
South  Carolina.  This  check  has  never  been 
presented  for  payment.  The  plaintiff's  hav- 
ing written  Bishop  Northrop  asking  pay- 
ment of  the  balance  of  a  debt  which  the 
check  was  intended  to  pay,  Bishop  Northrop 
sent  another  check  written  in  these  words: 


No. 


Charleston,  S.  C. 
8th  April,  1907. 
The  First  National  Bank  of 


Charleston,  S.  C. 

Pay  to  the  order  of  the  Southern  Seating 
and  Cabinet  Company,  $500,  five  hundred 
00/100  dollars.  If  previous  check  for  $500, 
dated  March  9th,  is  still  unpaid. 

H.  P.  Northrop. 

This  check  having  been  duly  presented 
and  payment  having  been  refused  when 
Bishop  Northrop  had  to  his  credit  on  his 
deposit  account  over  $5,000,  the  plaintiffs 
sued  the  bank  thereon.  The  circuit  court 
sustained  the  bank's  defense  that  it  could 
not  be  required  to  pay  the  second  check 
when  it  had  notice  by  the  writing  on  the 
check  that  the  original  check  covering  the 
same  debt  was  outstanding.  The  case  does 
not  call  for  a  discussion  of  the  rights  of 
the  bank  and  the  depositor  and  the  payee 
when  ordinary  original  and  duplicate 
checks  are  given;  for  the  depositor,  on  the 
face  of  the  check,  gave  explicit  directions 
as  to  the  application  of  his  funds,  which 
the  bank  was  bound  to  follow.  Having 
abundant  funds  to  pay  both  checks,  he  di- 
rected the  bank  in  language  which  could  not 
be  made  plainer  to  pay  the  plaintiffs  the 
sum  of  $500  and  charge  it  to  his  deposit  ac- 
count, unless  the  bank  had  already  paid 
another  check  for  a  like  amount  dated 
March  9th  in  favor  of  the  same  payees. 
As  the  bank  had  not  paid  such  other  check, 
this  check,  under  the  law  of  South  Carolina, 
became  on  presentation  an  assignment  pro 
ianto  of  the*  deposit  account,  and  the  bank 
became  liable  to  the  payee  for  the  amount 
of  the  check.  Loan  &  Sav.  Bank  ▼.  Farm- 
ers' &  M.  Bank,  74  S.  C.  210,  114  Am.  St. 
Rep.  991,  54  S.  E.  364. 

There  is  no  risk  to  the  bank  in  paying 
the  check.  The  depositor  Bishop  Northrop, 
by  the  express  direction  to  pay  the  second 
check  if  the  first  had  not  been  paid,  chose 
29  L.R.A.(N.S.) 


to  assume  all  risks  as  to  the  first  check  giv- 
en by  him,  including  the  risk  that  it  might 
be  necessary  for  the  bank's  protection  that 
it  should  hold  $500  of  his  funds  to  meet  the 
first  check  in  case  it  should  be  presented 
by  a  bona  fide  indorsee  for  value. 

The  judgment  of  the  Circuit  Court  is  re- 
versed. 


WEST   VIRGINIA   SUPREME   COURT 
OF  APPEALS. 

PETER  TENNANT'S  HEIRS 

V. 

«A.  E.  FRETTS,  Impleaded,  etc.,  Appt 

(—  W.  Va.  — ,  68  S.  E.  387.) 

Clond  on  title  —  removal  ~  Jurisdiction 
^  equity. 

1.  Equity  has  jurisdiction,  at  the  suit  of 
an  owner  of  land  who  is  in  possession 
thereof  under  a  good  legal  title,  to  remove 
a  cloud  from  his  title  by  a  decree  cancel- 
ing and  expunging  from  the  records  of  the 
county  in  which  the  land  is  situate  a  void 
deed  or  writing  constituting  a  cloud  upon, 
or  menace  to,  his  title. 

Same  *  grounds. 

2.  The  power  of  a  court  of  equity  to 
grant  relief  in  such  case  is  independent  of 
any  statute  conferring  jurisdiction,  and 
rests  on  general  equity  principles  and  prac- 
tice. 

Same  —  venne. 

3.  A  suit  to  remove  cloud  and  quiet  title 
is  local  in  its  nature,  and  the  jurisdiction 
of  the  court  is  determined  by  the  situs  of 
the  land. 

Same  *  niatnre  of  remedy. 

4.  The  decree  for  relief  in  such  suit 
operates  generally,  if  not  always,  tn  rem, 
and  need  not  be  tn  personam. 

Process  —  substituted  service  —  Judg- 
ment in  rem. 

6.  The  statute  (§§  11,  12,  13,  chap.  124, 
Code  1906)  providing  for  service  of  process 
on  a  nonresident  by  publication  or  by 
personal   service   out  of   the  state   cannot 

Headnotes  by  Williams,  J. 

Note.  *  JIf ay  jurisdiction  of  suit  to 
quiet  title  or  remove  cloud  on  title 
of  land  within  the  territorial  juriS" 
diction  rest  upon  constructive  service 
of  process  against  a  nonresident. 

The  present  question  is  closely  analogous 
to  that  considered  in  the  note  to 
Hollander  v.  Central  Metal  &  Supply  Co.  23 
L.R.A.  (N.S.)  1J36,  whether  jurisdiction  of 
a  suit  to  compel  the  specific  performance  of 
a  contract  for  tlie  sale  of  real  property  with- 
in the  territorial  jurisdiction  may  rest  up- 
on constructive  service  against  a  nonresi- 
dent. 

That  a  fluit  in  equity  to  quiet  title 
or  to  remove  a  cloud  on  title  may,  at  least, 
40 
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June, 


authorize  the  rendition  of  a  personal  judg- 
ment or  decree  again  at  a  nonresident  so 
served;  but  it  does  authorize  any  court, 
whether  of  law  or  of  equity,  to  pronounce 
a  judgment  or  decree  binding  in  renif  in 
any  case  in  which  such  court  would  other- 
wise be  competent  to  do  so  if  the  defend- 
ant were  personally  served  within  the  state. 

Cloud  on  title  ^  removal  ^  equity  ^ 
published  service. 

6.  Equity  may,  upon  service  of  process 
on  a  nonresident  by  publication,  remove 
cloud  from  title  to  land  within  its  juris- 
diction by  a  decree  binding  only  in  rem, 

(June  11,  1910.) 

APPEAL  by  defendant  Fretts  from  a  de- 
cree of  the  Circuit  Court  for  Monon- 
galia County  in  complainants'  favor  in  a 


suit  to  cancel  a  certain  instrument  which 
was  alleged  to  constitute  a  cloud  on  title; 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  G.  Bennett  and  Goodwin  & 
Reay  for  appellant. 

Messrs.  Terence  D.  Stewart  and 
Charles  E.  Hogg,  for  appellee: 

A  court  of  equity  will  interfere  in  behalf 
of  the  holder  of  the  legal  title  to  real  estate, 
to  remove  a  cloud  on  the  title,  or  impedi* 
ment  or  difficulty  in  the  way  of  an  effectual 
assertion  of  his  rights  in  a  court  of  law. 

Jones  V.  Neale,  2  Patton  &  H.  (Va.)  339; 
Sulphur  Mines  Co.  v.  Boswell,  94  Va.  480, 
27  S.  E.  24;  Carney  v.  Barnes,  66  W.  Va. 
681,  49  S.  E.  423. 

Equity,  by  service  on  a  nonresident  by 


proceed  as  a  suit  in  personam,  cannot  be 
doubted;  hence,  the  right  of  a  court  of  one 
state  to  assume  jurisdiction  of  such  an  ac- 
tion in  respect  of  land  in  another,  if  the  de- 
fendants  are  personally  within  the  jurisdic- 
tion, and  adequate  relief  can  be  granted  by  a 
decree  operating  in  personam,  e,  g,,  a  decree 
requiring  the  execution  of  a  conveyance  or 
the  release  of  an  encumbrance.  (See  note 
to  Proctor  v.  Proctor,  69  L.R.A.  682,  and 
supplementary  note  to  Fall  v.  Eastin,  23 
L.R.A.(N.S.)  924).  It  does  not  follow,  how- 
ever, that  such  a  suit  may  not  proceed  in 
rem,  if  adequate  relief  can  be  granted  by  a 
decree  operating  upon  the  land,  without  re- 

?[uiring  any  personal  act  on  the  part  of  de- 
endant  not  personally  within  the  jurisdic- 
tion. 

While,  as  will  subsequently  appear,  some 
courts,  arguing  from  the  postulate  that,  in- 
dependently of  statute,  a  court  of  equity 
proceeds  in  personam  only,  have  denied,  or 
at  least  doubted,  whether  a  court  of  equity, 
by  virtue  of  ita  inherent  powers,  and  in  the 
absence  of  any  statute  other  than  a  general 
statute  providing  for  constructive  service  of 
process  upon  nonresidents,  not  expressly 
applicable  to  such  a  suit,  may  legitimately 
assume  jurisdiction  of  a  suit  to  quiet  title 
or  to  remove  a  cloud  on  title  upon  that  mode 
of  service  against  a  nonresident, — it  is  now 
settled,  practically  without  dissent,  that  a 
state  may  confer  jurisdiction  under  such 
circumstances  either  by  a  statute  which  pro- 
vides in  effect  that  title  to  realty  may  be 
settled  by  a  proceeding  to  quiet  title  or  to 
remove  a  cloud  on  title,  combined  with  a 
general  statutory  provision  for  constructive 
service  against  a  nonresident;  or  by  a  stat- 
ute whicn  does  not  assume  to  define  or  de- 
clare the  power  of  a  court  of  equity  in  this 
form  of  suit,  but  does  provide  specifically 
for  constructive  service  of  process  against 
nonresidents  in  such  suit.  Arndt  v.  Griggs, 
134  U.  S.  316,  33  L.  ed.  918,  10  Sup.  Ct.  Rep. 
557;  Bennett  v.  Fenton,  10  L.R.A.  500,  41 
Fed.  283;  Morris  v.  Graham,  51  Fed.  53; 
United  States  v.  Southern  P.  R.  Co.  63  Fed. 
485;  Connor  v.  Tennessee  C.  R.  Co.  54 
L.R.A.  689,  48  C.  C.  A.  730,  109  Fed.  931; 
Evans  v.  Charles  Scribner's  Sons,  58  Fed, 
29  L.R.A.(N.S.) 


303;  McLaughlin  v.  McCrory,  66  Ark.  443, 
29  Am.  St.  Rep.  66,  18  8.  W.  762;  Emery 
V.  Kipp,  164  Cal.  83,  19  L.R.A.(K.S.)  983, 
129  Am.  St.  Rep.  141,  97  Pac.  17,  16  A.  &  E. 
Ann.  Cas.  792  (impliedly) ;  Perkins  v. 
VVakeham,  86  Cal.  680,  21  Am.  St.  Rep.  67, 
26  Pac.  61;  Dunlap  v.  Steere,  92  Cal.  366, 
16  L.R.A.  361,  27  Am.  St.  Rep.  143,  28 
Pac.  563 ;  McDonald  v.  McCoy,  121  CaL  66, 
53  Pac.  421;  Cloyd  v.  Trotter,  118  111.  391, 
9  N.  E.  607;  Essig  v.  Lower,  120  Ind.  239, 
21  N.  E.  1090;  Miller  v.  Davison,  31  Iowa, 
436  (conceded) ;  Knudson  v.  Litchfield,  87 
Iowa,  111,  54  N.  W.  199;  Ruppin  v.  Mc- 
Lachlan,  122  Iowa,  343,  98  N.  W.  153;  Dil- 
lon V.  Heller,  39  Kan.  699,  18  Pac.  693; 
Oldham  v.  Stephens,  46  Kan.  369,  26  Pac 
863;  Robbins  v.  Martin,  43  La.  Ann.  488,  9 
So.  108 ;  Mason  v.  Benedict,  43  La.  Ann.  397, 
8  So.  930;  Shepherd  v.  Ware,  46  Minn.  174, 
24  Am.  St.  Rep.  212,  48  N.  W.  773;  Mitch- 
ner  v.  Holmes,  117  Mo.  185,  22  S.  W.  1070; 
Scarborough  v.  Myrick,  47  Neb.  794,  66  N. 
W.  867;  Bancroft  v.  Conant,  64  N.  H.  161, 
6  Atl.  836;  Fenton  v.  Minnesota  Title  Ins. 
&  T.  Co.  15  N.  D.  366,  125  Am.  St.  Rep.  699, 
109  N.  W.  363  (impliedlv) ;  KiefTer  v.  Vic- 
tor Land  Co.  53  Or.  174,  90  Pac.  582,  98  Pac. 
877 ;  Robinson  v.  Kind,  23  Nev.  330,  47  Pac. 
1,  977 ;  Hill  v.  Henry,  66  N.  J.  Eq.  160,  67 
Atl.  554  (impliedly)  ;  Ray  v.  Haag,  1  Tenn. 
Ch.  App.  249;  Sloan  v.  Thompson,  4  Tex. 
Civ.  App.  419,  23  S.  W.  613;  American  Bldg. 
&  L.  Asso.  V.  Mathews,  13  Tex.  Civ.  App. 
425,  35  S.  W.  690. 

In  Bryan  v.  Kennett,  113  U.  S.  179,  28 
L.  ed.  908,  5  Sup.  Ct.  Rep.  407,  it  was  held 
that  jurisdiction  of  a  suit  in  effect  to  quiet 
title  could  rest  upon  service  by  publication 
against  nonresident  minors,  under  a  stat- 
ute providing  generally  for  such  service  in 
actions  of  that  kind,  although  Hot  in  terms 
providing  for  that  mode  of  servioe  upon 
minors. 

The  case  of  Hart  v.  Sansom,  110  U.  S.  151, 
28  L.  ed.  101,  3  Sup.  Ct.  Rep.  696,  has  some- 
times been  cited  as  authority  for  the  broad 
proposition  that  jurisdiction  of  a  suit  to 
quiet  title  or  remove  a  cloud  on  title  to  real 
property  w^ithin  the  territorial  jurisdiction 
cannot     rest     upon     constructive     service 
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publication,  acquires  jurisdiction  to  remove 
a  cloud  on  title. 

Knudson  v.  Litchfield,  87  Iowa,  111,  64 
N.  W.  199;  Oldham  v.  Stephens,  45  Kan. 
369,  25  Pac.  863;  Short  v.  Caldwell,  155 
Mass.  67,  28  N.  E.  1124;  Scarborough  v. 
Myrick,  47  Neb.  794,  66  N.  W.  867;  Robin- 
sou  V.  Kind,  23  Nev.  330,  47  Pac.  1,  977; 
American  BIdg.*  &  L.  Asso.  y.  Mathews,  13 
Tex.  Civ.  App.  425,  35  S.  W.  690;  Bryan 
V.  Kennett,  113  U.  S.  179,  192,  195,  28  L. 
ed.  908,  913,  914,  5  Sup.  Ct.  Rep.  407;  Wit- 
ten  V.  St.  Clair,  27  W.  Va.  762;  Hardy  v. 
Beaty,  84  Tex.  662,  31  Am.  St.  Rep.  80,  19 
S.  W.  778;  Perkins  v.  Wakeham,  86  Cal. 
580,  21  Am.  St.  Rep.  67,  25  Pac.  51 ;  Cross 
V.  Armstrong,  44  Ohio  St.  613,  10  N.  E. 
164;   Meyer  v.  Kuhn,  13  C.  C.  A.  298,  25 


U.  S.  App.  174,  65  Fed.  712;  Arndt  v. 
Griggs,  134  U.  S.  316,  33  L.  ed.  918,  10  Sup. 
Ct.  Rep.  557 ;  Dillon  v.  Heller,  39  Kan.  599, 
18  Pac.  693 ;  Mason  v.  Benedict,  43  La.  Ann. 
397,  8  So,  930;  Morris  v.  Graham,  Bartero 
V.  Real  Estate  Sav.  Bank,  10  Mo.  App.  78, 
51  Fed.  53;  4  Pom.  Eq.  Jur.  §§  1398,  1399;  5 
Pom.  Bq.  Jur.  §§  12  et  scq.;  Story,  Gonfl. 
§§  65],  555,  591;  Rafael  v.  Verlst,  2  W. 
Bl.  1058. 

A  suit  to  quiet  title  to  real  estate  is  a 
proceeding  in  rem. 

Hardy  v.  Beaty;  Arndt  v.  Griggs;  and 
Perkins  v.  Wakeham, — supra ;  United  States 
V.  Fox.  94  U.  S.  315,  24  L.  ed.  192;  5  Pom. 
Eq.  Jur.  §  13;  32  Cyc.  Law  &  Proc.  pp. 
1377,  1378;  Hogg,  Eq.  Principles,  p.  456, 
§  330. 


against  a  nonresident.  The  first  headnote, 
by  Mr.  Justice  Gray,  in  that  case,  is  that  a 
decree  of  a  state  court  for  a  removal  of  a 
cloud  upon  the  title  of  land  within  the 
state,  rendered  against  a  citizen  of  another 
state,  who  has  been  cited  by  publication 
only,  as  directed  by  the  local  statutes,  is  no 
bar  to  an  action  by  him  in  the  circuit  courts 
of  the  United  States,  to  recover  the  land 
against  the  plaintiff  in  the  former  suit.  As 
a  matter  of  fact  what  was  said  on  this  point 
seems  to  have  been  obiter,  or  at  least  un- 
necessary to  a  decision,  since  the  court  was 
of  the  opinion  that,  by  its  terms,  the  decree 
in  the  suit  to  quiet  title  did  not  affect  the 
party  against  whom  it  was  asserted.  As  in- 
dicated in  the  headnote,  however,  the  Su- 
preme Court  was  of  the  opinion  that  the 
court  which  rendered  the  decree  was  in  any 
event  without  jurisdiction  as  to  such  party. 
In  this  connection,  the  court  said:  "Gener- 
ally, if  not  universally,  equity  jurisdiction 
is  exercised  in  personam,  and  not  in  rem, 
and  depends  upon  the  control  of  the  court 
over  the  parties  by  reason  of  their  presence 
or  residence,  and  not  upon  the  place  where 
the  land  lies  in  regard  to  which  relief  is 
sought.  Upon  a  bill  for  the  removal  of  a 
cloud  upon  title,  as  upon  a  bill  for  the  spe- 
cific performance  of  an  agreement  to  convey, 
the  decree,  unless  otherwise  expressly  pro- 
vided by  statute,  is  clearly  not  a  judgment 
in  rem,  establishing  a  title  in  land,  but  op- 
erates in  personam  only,  by  restraining  tlie 
defendant  from  asserting  his  claim,  and  di- 
recting him  to  deliver  up  his  deed  to  be  can- 
celed or  to  execute  a  release  to  the  plaintiff." 
The  court,  however,  conceded  that  it  would 
be  within  the  power  of  the  state  in  which 
the  land  lies  to  provide  by  statute  tliat,  if 
the  defendant  is  not  found  within  the  juris- 
diction or  refuses  to  make  or  to  cancel  a 
deed,  this  should  be  done  in  his  behalf  by  a 
trustee  appointed  by  the  court  for  that  pur- 
pose, but  said  that,  in  the  judgment  in  ques- 
tion, no  trustee  to  act  in  belialf  of  the  de- 
fendant was  appointed  by  ttie  court,  and 
that  the  utmost  effect  that  could  be  attri- 
buted to  the  judgment  as  against  the  defend- 
ant was  that  of  an  ordinary  decree  for  the 
removal  bv  him,  as  well  as  bv  the  other  de- 
fendants,  of  a  cloud  upon  the  plaintiff's  title. 
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After  the  decision  in  Hart  v.Sansom,  and 
before  the  decision  in  Arndt  v.  Griggs,  a 
decree  quieting  title,  rendered  upon  service 
by  publication  against  a  nonresident  of  an- 
other state,  was,  upon  the  authority  of  the 
Hart  Case,  held  in  Clark  v.  Hammett,  27 
Fed.  339,  to  have  been  without  jurisdiction 
and  void  on  collateral  attack.  A  similar  de- 
cision was  rendered  by  Shiras,  J.,  in  Pitts 
V.  Clay,  27  Fed.  635. 

It  will  be  observed  that  in  Hart  v.  San- 
som  there  was  no  statute  purporting  to  con- 
fer jurisdiction  upon  a  court  to  proceed  in 
rem  in  a  suit  to  quiet  title  or  remove  a  cloud 
on  title,  and  that  the  statute  providing  for 
service  by  publication  was  general  in  terms, 
and  did  not  apply  specifically  to  such  suits. 
In  this  respect  the  case  is  distinguishable 
from  Arndt  v.  Griggs,  supra,  upholding  the 
jurisdiction  of  the  court  upon  constructive 
service  of  process  against  a  nonresident  in 
this  class  of  suits,  since  the  statute  involved 
in  that  case,  in  relation  to  service  by  publi- 
cation, expressly  provides  for  that  mode  of 
service  "in  actions  which  relate  to,  or  the 
subject  of  which  is,  real  or  personal  property 
in  this  state,  where  any  defendant  has  or 
claims  a  lien  or  interest,  actual  or  contin- 
gent therein,  or  the  relief  demanded  consists 
wholly  or  partially  in  excluding  him  from 
any  interest  therein,  and  such  defendant  is  a 
nonresident  of  the  state  or  a  foreign  cor- 
poration." The  court,  while  conceding  the 
general  propositions  that  "an  action  to  quiet 
title  is  a  suit  in  quity;  that  equity  acta  up- 
on the  person;  and  that  the  person  is  not 
brought  into  court  by  service  by  publication 
alone,"  said:  "The  question  is  not  what  a 
court  of  equity,  by  virtue  of  its  general  pow- 
ers, and  in  the  absence  of  a  statute,  might 
do,  but  it  is  what  jurisdiction  has  a  state 
over  titles  to  real  estate  within  its  limits, 
and  what  jurisdiction  may  it  give  by  stat- 
ute to  its  own  courts,  to  determine  the  va- 
lidity and  extent  of  the  claims  of  nonresi- 
dents to  such  real  estate."  Further,  the 
court  said  that  it  followed  that,  if,  as  is  con- 
ceded in  Hart  v.  Sansom,  a  state  has  power 
to  bring  in  a  nonresident  by  publication, 
for  the  purpose  of  appointing  a  trustee,  it 
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Williams,  J.,  delivered  the  opinion  of 
the  court: 

This  -is  an  appeal  by  A.  E.  Fretts  from 
a  decree  of  the  circuit  court  of  Monongalia 
county,  made  on  the  19th  of  May,  1908, 
granting,  relief  to  plaintiffs  upon  a  bill  to 
remove  cloud  from  title  to  land. 

The  following  are  the  facts:  On -May  2, 
1900,  Peter  Tennant  executed  to  A.  E. 
Fretts  a  writing  under  seal,  which  plain- 
tiffs call  an  option,  but  which  defendants  in- 
sist is  a  contract  of  sale,  agreeing  to  sell 
to  him  the  "Pittsburg  or  River  vein  of  coal" 


underlying  163  acres  of  lan^l  in  Monongalia 
county,  at  $25  per  acre.  This  writing  was 
signed  by  both  Tennant  and  Fretts,  but  was 
not  acknowledged  by  Tennant.  On  the  4th 
of  May,  1900,  Fretts  acknowledged  it  before 
a  notary  public  in  Pennsylvania,  and  on  the 
same  day,  by  writing  indorsed  on.  the  back 
of  the  instrument,  assigned  his  interest 
therein  to  William  Allison  of  Uniontown, 
Pennsylvania.  He  acknowledged  this  as- 
signment also  before  a  notary  public  in 
Pennsylvania.  On  the  22d  of  May,  1900, 
both  the  original  contract  and  the  assign- 


can  in  like  manner  bring  him  in  and  subject 
him  to  a  direct  decree. 

In  most  of  the  cases  above  cited  in  sup- 
port of  the  proposition  that  the  jurisdiction 
may  rest  on  constructive  service  against  a 
nonresident,  the  statutes  providing  for  sub- 
stituted service  seem,  like  that  involved  in 
the  Arndt  Case,  to  have  covered  suits  of  this 
kind  by  specific  description,,  if  not  eo  nomine. 
That,  however,  is  not  true  of  the  California 
cases,  and  they  were  decided  under  a  statute 
in  relation  to  service  by  publication,  which 
was  in  terms  applicable  to  all  actions,  and 
did  not  specifically  provide  for  such  service 
in  actions  to  quiet  title.  In  that  state,  how- 
ever, it  is  expressly  provided  by  statute  that 
"an  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  in- 
terest in  real  property  adverse  to  him,  for 
the  purpose  oi  determining  such  adverse 
claim;"  and  this  statute  would  perhaps  be 
sufficient  to  characterize  the  suit  as  a  suit 
in  rem,  or  at  least  to  permit  the  suit  to  pro- 
ceed in  that  form,  even  if  the  original  suit, 
dependent  upon  the  inherent  powers  of  a 
court  of  equity,  must  be  regarded  as  proceed- 
ing solely  in  personam. 

Since  the  cases  above  cited  in  support  of 
the  jurisdiction  to  proceed  in  suits  of  this 
kind,  upon  constructive  service  of  process 
against  nonresidents,  involve,  or  at  least  do 
not  negative,  the  existence  of  statutes  which 
might  be  regarded  as  characterizing  the  suit 
as  one  in  rem,  either  directly  by  a  provision 
as  to  the  character  of  the  relief  that  may  be 
granted  in  such  suit,  or  indirectly  by  spe- 
cifically providing  for  constructive  service 
of  process  against  nonresidents  therein,  they 
cannot  be  regarded  as  full  authority  for  the 
position  taken  by  the  court  in  Tennant  v. 
Fbetts,  since  in  that  case  there  was  no  stat- 
ute characterizing  tne  suit  as  one  in  rem, 
and  the  jurisdiction  was  dependent  upon  the 
inherent  powers  of  courts  of  equity  in  suits 
of  this  character,  aided  only  by  a  general 
statute  for  constructive  service,  not  speci- 
fically applicable  to  suits  of  this  character. 
In  this  situation  it  is  obvious  that,  to  sus- 
tain the  jurisdiction  upon  constructive  ser- 
vice of  process  against  a  nonresident,  it  is 
necessary  to  take  the  position  that  a  court 
of  equity,  though  dependent  upon  its  own  in- 
herent powers,  may  render  a  decree  in  rem, 
or  at  least  one  closely  assimilated  to  a  de- 
cree in  rem,  since  a,  general  provision  for 
service  by  publication  in  all  suits  against 
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nonresidents  can  only  constitutionally  ap- 
ply to  a  suit  in  rem,  (When  the  statute 
providing  for  service  by  publication  is  speci- 
fically applicable  to  suits  of  this  kind, 
that  seems  in  itself  to  be  regarded  as  suf- 
ficient to  characterize  the  suit  as  one  in 
rem^  at  least  for  the  purposes  of  the  con- 
stitution!-' principle  that  only  suits  in  rem 
can  rest  upon  constructive  service  by  pub- 
lication against  a  nonresident.)  The  court 
in  the  Tennant  Case  does  take  this  posi- 
tion, and,  therefore,  reaches  the  con- 
clusion that  constructive  service  against  a 
I  nonresident,  under  the  general  statutory  pro- 
vision for  such  service,  will  sustain  the  ju- 
risdiction of  a  suit  to  remove  a  cloud  from 
title,  even  though  such  suit  is  dependent  up- 
on the  inherent  powers  of  a  court  of  chan- 
cery, unaided  by  a  statute  impressing  it  with 
the  character  of  a  suit  in  rem. 

Essentially,  and  apart  from  the  postulate, 
— ^which  by  the  way  is  disputed  by  an  emin- 
ent writer  on  the  subject  (sfee  Pom.  Eq.  Jur. 
§  136), — that  a  court  of  equity,  in  the  ab- 
sence of  statute,  proceeds  only  in  personam, 
and  never  in  rem,  a  suit  to  quiet  title  or  re- 
move a  cloud  on  title  seems  to  be  a  suit  in 
rem  or  quasi  in  rem,  if  the  requisition  of  a 
personal  act  on  the  part  of  the  defendant  is 
not  essential  to  the  relief.  Some  suits  are 
from  their  very  nature,  ana  apart  from  any 
general  doctriyie  with  respect  to  the  person- 
al character  of  suits  in  equity,  necessarily  to 
be  regarded  as  in  personam,  since  they  con- 
template the  compulsion  of  some  personal 
act  on  the  part  of  the  defendant. 

The  case  of  Macomber  v.  Jaffray,  4  Gray, 
82,  furnishes  an  illustration.  That  was  a  pe- 
tition under  a  statute  by  one  in  possession 
of  land,  praying  that  certain  defendants  al- 
leged to  be  making  some  claim  to  the  prop- 
erty "may  be  summoned  to  show  cause  why 
they  should  not  bring  action  to  try  their  al- 
leged title."  The  court  said  that  it  was 
the  settled  practice  not  to  compel  a  party  re- 
siding out  of  the  commonwealth  to  bring  a 
suit  in  the  state  courts;  that  to  issue  such 
an  order  to  a  foreigner  or  citizen  of  another 
state,  not  being  personally  subject  to  the  ju- 
risdiction of  the  court,  would  be  useless,  as 
any  judgment  on  the  petition  would  not 
operate  on  the  estate. 

In  Short  v.  Caldwell,  155  Mass.  67,  28  N. 
E.  1124,  upholding  the  jurisdiction  of  a  suit 
to  free  the  record  title  of  real  estate  from 
the  encumbrance  of  an  undischarged  mort- 
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ment  were  recorded  in  Monongalia  county, 
West  Virginia.  Nothing  was  ever  paid  to 
Tennant  on  the  contract,  except  the  $1  con- 
sideration recited  in  it.  Peter  Tennant  died 
in  August,  1904.  On  the  3d  of  November, 
1005,  his  heirs  sold  the  same  vein  of  coal, 
to  Smith  Hood,  Jr.,  and  Homer  C. 
Price,  for  $95  per  acre  to  be  paid, 
one  third  upon  approval  of  title  and 
acceptance  of  deed,  and  the  balance  in 
one  and  two  years  from  acceptance  of  deed. 
Hood  and  Price  discovered  the  Fretts  con- 
tract on  record,  and  refused  to  make  pay- 


ment until  the  rights  of  Fretts  and  Allison 
in  the  coal  were  determined.  Thereupon  the 
heirs  of  Peter  Tennant  brought  this  suit, 
praying  to  have  the  Fretts  contract  can- 
celed as  constituting  a  cloud  upon  their 
title.  Fretts  and  Allison  are  both  residents 
of  Pennsylvania,  and  were  both  personally 
served  with  original  process  in  that  state. 
Allison  did  not  appear;  but  Fretts  appeared 
i)y  counsel  and  demurred,  answered,  and 
Hied  a  cross  bill  praying  for  specific  execu- 
tion of  the  contract. 
The    first   question   presented   is   one   of 


gage,  without  personal  service  within  the 
state  upon  nonresident  defendants,  the  court 
said  that  there  was  an  important  difference 
between  such  a  suit  and  a  suit  like  Macom- 
ber  V.  Jaffray,  under  the  statute  authorizing 
the  court  to  compel  the  supposed  claimant 
of  land  to  bring  an  action  to  try  title,  in 
that  the  latter  statute  authorizes  only  a  de- 
cree in  personam,  while  the  statute  under 
which  the  suit  at  bar  was  brought  author- 
izes a  decree  which  simply  operates  on  the 
estate,  the  respondents  not  being  called  up- 
on to  do  anything  under  it. 

Though  the  jurisdiction  of  a  suit  to  quiet 
title  upon  constructive  service  against  a  non- 
resident was  upheld  in  Bennett  v.  Fcnton, 
10  L.R.A.  500,  41  Fed.  283,  the  opinion  of 
Shiras,  J.,  in  that  case,  seems  to  indicate 
that  in  his  view  the  jurisdiction  could  not 
be  upheld  upon  constructive  service,  under 
the  conditions  existing  in  the  Tennant 
Case.  The  decree  in  question  was  rendered 
in  Minnesota,  and  it  is  stated  in  the  opinion 
that  the  Minnesota  statute  expressly  author- 
izes service  by  publication  in  "given  cases," 
when  personal  service  cannot  be  had. 
Whether  or  not  a  suit  to  quiet  title  is  one  of 
the  "given  cases"  does  not  appear.  But  how- 
ever that  may  be,  there  was  a  state  statute 
which  authorized  one  in  possession  of  land 
to  sue  any  person  claiming  an  interest  there- 
in, for  the  purpose  ot  determining  such  ad- 
verse claim;  and  that  statute  was  apparent- 
ly regarded  as  taking  the  case  out  of  the 
doctrine  of  Hart  v.  Sansom,  supra.  After 
stating  that  previously,  perhaps,  suflicient 
consideration  and  weight  had  not  been  given 
to  the  limiting  clause  in  the  opinion  in  Hart 
V.  Sansom,  wherein  it  is  stated  "that  upon 
a  bill  for  the  removal  of  a  cloud  upon  title, 
.  .  .  the  decree,  unless  otherwise  express- 
ly provided  by  statute,  is  not  a  judgment 
in  rem,  .  .  .  but  operates  only  by  re- 
straining the  defendant  from  asserting  his 
claim,"  Judge  Shiras  said:  "In  other 
words,  if  the  enforcement  of  the  decree 
touching  the  title  is  dependent  solely  upon 
the  inherent  powers  of  a  court  of  chancery, 
it  is  of  necessity  a  decree  in  personam,  be- 
cause generally  equity  jurisdiction  is  exer- 
cised in  personam,  and  depends  upon  the 
control  of  the  court  over  the  parties.  If, 
however,  there  is  statutory  power  given  to 
the  court  to  effectuate  its  decree  by  con- 
trolling the  property,  then  the  proceeding  be- 
comes in  its  nature  a  proceeding  in  rem, 
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and  in  such  case  service  by  publication  in 
case  of  nonresidents  will  confer  jurisdiction 
to  deal  with  the  property."  Again:  "In 
the  absence  of  statutory  authority  for  the 
bringing  of  an  action  to  quiet  title,  if  a 
claimant  of  realty  invokes  the  aid  of  a  court 
of  equity  to  settle  the  Adverse  claims  made 
by  another,  he  puts  in  motion  the  ordinary 
equitable  powers  of  the  court,  which  are  ex- 
ercised in  personam, — ^that  is,  through  the 
control  of  the  court  over  the  person  of  the 
defendant, — ^in  which  case  personal  service 
upon  the  defendant  within  the  territorial 
limits  of  the  jurisdiction  of  the  court  is  es- 
sential to  confer  jurisdiction  upon  the 
court." 

The  view  here  apparently  taken,  that,  to 
enable  a  court  to  proceed  upon  constructive 
service  by  publication  against  nonresidents 
in  this  class  of  suits,  the  inherent  powers 
of  equity  must  be  aided  by  a  statute  which 
in  effect  give  the  suit  the  character  of  one 
in  rem,  seems  technical,  and  opposed  to  the 
trend  of  opinion,  if  not  to  the  actual  de- 
cisions. Conceding,  as  Judge  Shiras  does, 
the  desirability  that  the  courts  of  a  state 
should  have  some  means  of  quieting  title  as 
against  parties  not  personally  subject  to 
the  jurisdiction,  it  would  seem  that  a  court 
of  equity,  even  when  unaided  by  statute, 
should  have  the  inherent  power  to  mold  • 
its  decree  in  a  form  in  rem,  so  as  to  oper- 
ate directly  upon  the  land,  rather  than- upon 
the  person,  if  the  nonresidence'  of  the  de- 
fendant renders  it  impossible  to  enter  a  de- 
cree in  personam. 

The  analogous  question,  whether  jurisdic- 
tion of  a  suit  for  specific  performance  of  a 
contract  for  the  conveyance  of  land  may  rest 
upon  constructive  service  of  process  against 
a  nonresident,  is  considered  in  the  note  to 
Hollander  v.  Central  Metal  &  Supply  Co. 
23  L.R.A.(N.S.)   1135. 

Whether  jurisdiction  of  a  suit  to  quiet 
title  to  land  in  another  state  may  r^st  upon 
constructive  service  of  process  against  a 
nonresident  presents,  of  course,  a  different 
question,  and  one  not  within  the  scope  of 
this  note,  although  it  may  be  observed,  in- 
cidentally, that  it  is  clear,  as  expressly  held 
in  Dull  V.  Blackman,  169  U.  S.  24.S,  42  L.  ed. 
733,  18  Sup.  Ct.  Rep.  333,  that  such  a  suit 
is  purely  in  personam,  and  cannot  rest  upon 
constructive  service  against  a  nonresident. 
(Soe  notes  in  69  L.R.A.  673,  and  23  L.R.A. 
(N.S.)   924).  G.  H.  P. 
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jurisdiction.  Counsel  for  Fretts  insist  that 
the  court  is  without  jurisdiction  to  grant 
relief  upon  personal  service  of  process  upon 
defendants  in  Pennsylvania,  which  has  no 
more  effect  than  an  order  of  publication, 
published  in  a  newspaper.  This  question 
has  never  before  been  presented  to  this  court 
for  adjudication.  If  relief  in  such  case  can- 
not be  decreed,  it  might  often  happen  that  a 
party  would  be  without  remedy.  It  is  not 
witliin  the  sovereign  power  of  a  state  to 
give  extraterritorial  effect  to  the  decrees 
and  processes  of  its  courts,  nor  is  there  any 
means  by  which  a  resident  of  one  state  can 
be  compelled  to  submit  himself  to  the  civil 
jurisdiction  of  the  courts  of  another.  Con- 
sequently, it  follows  that,  unless  the  circuit 
court  of  Monongalia  county  had  jurisdic- 
tion to  grant  relief  by  means  of  an  in  rem 
decree,  plaintiffs  are  practically  remediless. 
The  courts  of  Pennsylvania  cannot  give 
them  relief,  because  a  decree  of  the  court 
of  that  state  could  not  affect  title  to  land 
in  this  state.  Wilson  v.  Braden,  48  W.  Va. 
190,  36  S.  E.  367;  Poindcxter  v.  Burwell,  82 
Va.  507;  Gibson  v.  Burgess,  82  Va.  650; 
Vaught  V.  Meador,  99  Va.  569,  86  Am.  St. 
Rep.  908,  39  S.  E.  225;  Cooley  v.  Scarlett, 
38  111.  316,  87  Am.  Dec.  298;  Fall  v.  Eastin, 
215  U.  S.  1,  64  L.  ed.  65,  23  L.R.A.(N.S.) 
924,  30  Sup.  Ct.  Rep.  3.  The  relief  in  this 
case  must  come  through  the  direct  operation 
of  the  decree  upon  the  subject-matter,  or  not 
at  all.  It  is  not  a  case  where  the  relief  de- 
pends upon  an  act  which  a  court  of  equity 
may  compel  a  defendant  to  perform,  such, 
for  instance,  as  the  execution  of  a  deed 
in  completion  of  a  contract,  or  the  surren- 
der of  title  to  land  acquired  in  violation  of 
trust  or  by  some  species  of  mala  fidea.  In 
cases  of  that  character  the  court  having  ju- 
risdiction of  the  person  of  defendant  may 
grant  relief  by  compelling  the  defendant  to 
perform  the  act  essential  to  accomplish  it. 
The  decree  in  such  cases  would  be  purely  in 
personam,  and  while  they  could  not  directly 
affect  real  estate  in  another  state,  yet  the 
relief  could  be  obtained  through  the  act  of 
the  party,  even  to  the  extent  of  conveying 
land  in  another  state.  In  such  case  it  is 
the  act  of  the  party  that  affects  the  land, 
not  the  court's  decree.  Massie  v.  Watts,  6 
Cranch,  148,  3  L.  ed.  181 ;  Guerrant  v.  Fow- 
ler, 1  Hen.  &  M.  6;  Farley  v.  Shippcn, 
Wythe,  254;  Dickinson  v.  Hoomes,  8  Gratt. 
353;  Wilson  v.  Braden,  supra;  Western  U. 
Teleg.  Co.  v.  Western  &  A.  R.  Co.  8  Baxt. 
64;  Muller  v.  Dows,  94  U.  S.  444,  24  L.  ed. 
207;  Wood  v.  Warner,  15  N.  J.  Fq.  81.  But 
in  the  present  case  the  suit  is  to  cancel,  and 
expunge  from  the  records  of  Monongalia 
county,  a  writing  which  constitutes  a  cloud 
upon  plaintiffs'  title  to  land  in  this  state, 
and  unless  the  decree  of  the  West  Virginia 
2»  LJl.A.(N.S.) 


court  can   operate   directly  upon  the  sib- 
ject-matter,  in  other  words,  unless  the  court 
can  pronounce  an  in  rem  decree,  plaintiils 
are  without  means  of  relief.    They  &re  in 
possession  of  the  land  and  have  the  legal 
title;  there  is  nothing  that  a  Pennsvlvar.ii 
court  can  compel  defendants  to  do  thai  vill 
afford  them  relief.     But  counsel  for  appel- 
lant insist  that  a  court  of  equity  cannot  pro- 
nounce an  in  rem,  decree  in  the  absen«  of 
a  statute  authorizing  it  to  do  so,  and  that 
we  have  no  such  statute.     We  must  admi: 
that  there  is  no  statute  conferring  ju^isdi^ 
tion  on  courts  of  equity  to  make  an  in  rem 
decree  in  suits  to  quiet  title,  and  the  action 
of   the   lower  court  must  be  sustained,  if 
sustained  at  all,  upon  principles  of  general 
equity  practice. 

But  can  it  be  possible  that  a  court  o! 
equity  is  powerless  to  grant  relief  by  way 
of  canceling  a  recorded  writing  which  af- 
fects title  to  land  within   its  jurisJiction, 
without  it  can  obtain  jurisdiction  of  the  de 
fendant  also?    Is  this  the  state  of  our  law* 
Does  equity  never  act  except  upon  the  per- 
son?    Is  a  statute  necessary  to  give  equitj 
jurisdiction  to  quiet  title  where  it  cann  i 
get  jurisdiction  of  the  person  of  defendant" 
We  do  not  think  so.     Equity  has  exercise  1 
jurisdiction  to  grant  such  relief,  indepeci!- 
ent  of  statute,  both  in  England  and  in  tbi? 
country,   for  more  than   a  century.    Ha\- 
ward  V.  Dimsdale,  17  Ves.  Jr.  Ill;  Grcrt: 
V.  Hugell,  3  Russ.  Ch.  428 ;   Ward  v.  Wari. 
3  N.  C.  (2  Hayw.)  226;  Pettit  v.  Shepherd. 
5  Paige,  493,  28  Am.  Dec  437;  Apthorp  t. 
Comstock,  2  Paige,  482;    Shattuck  v.  Car- 
son, 2  Cal.  588;  Norton  v.  Beaver,  5  Ohi?, 
178;  Groves  v'.  Webber,  72  111.  606;  O'Hire 
V.  Downing,  130  Mass.  16;  Ambler  v.  Jjeacv 
15  W.  Va.  677;  Waldron  v.  Harney,  54  W 
Va.     608,     102     Am.     St.     Rep.   *  9o«>,   4^ 
S.    E.     603;     Smith    v.     O'Keefe.    43    V* 
Va.  172,  27  S.  E.  353.     This  power  is  i 
herent  in  courts  of  equity.    It  needs  no  »ta 
ute  to  confer  jurisdiction  on  courts  of  eq: 
ty  to  quiet  title,  any  more  than  to  set  a?- 
a  fraudulent  conveyance  or  specifically  »■ 
force  a  contract  for  sale  of  land.     It  » 
the   rigid   rules   of   the   common    law.   a: 
strict  adherence  to  former  decisions^  simp 
as  precedents,  that  made  courts  of  equii 
necessary,  and  ever  since  their  formati*»i- 
has  been  the  boast  of  the  chancellor  tb 
there    is   no    right   which    has    not    a   c- 
responding  remedy.     1  Pom.  Eq.  Jur.  §  '* 
One   of   the   principal   grounds    of   ori::.? 
equity   jurisdiction   rests   on   the    fact   \- 
courts  of  law  are  not  always   adequAtr; 
afford  the  relief,  and  in  any  case  wher-\ 
cording  to  the  principles  of  natural  jii?t 
there  is  a  right  to  be  protected  or  enfitr- 
and  the  law  has  not  provided   an  ade^;- 
remedy,  equity  takes  jurisdiction.     Ik^w 
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V.  Creigh,  3  Rand.  (Va.)  25.  We  cannot 
say  that  equity  is  impotent  in  the  present 
case  to  grant  relief,  simply  because  defend- 
ants are  beyond  the  jurisdiction  of  the 
court,  and  cannot  be  compelled  to  obey  its 
process.  Equity  can  remove  a  cloud  from 
title  to  land  within  the  court's  jurisdiction 
without  having  before  it  the  person  of  de- 
fendant. It  has  power  to  make  a  decree 
which  may  operate  upon  the  subject-matter 
of  the  suit,  notwithstanding  such  a  decree 
is,  in  its  pature,  in  rem.  It  would  indeed 
be  a  deplorable  condition  if  our  law  afforded 
no  relief  to  a  landowner  who  is  in  possession 
of  his  land  under  good  and  sufficient  title, 
but  which  happens  to  be  enciunbered  by 
some  adverse  claim  or  lien  of  record,  which 
had  been  discharged,  but  not  released.  Such 
claims  might  never  disturb  his  possession, 
but  they  are  a  menace  to  his  title,  and  may 
greatly  affect  the  selling  value  of  his  land. 
No  citizen  whose  lands  are  thus  affected  can 
enjoy  his  rights  of  property  to  the  full  ex- 
tent, so  long  as  the  jus  diaponendi  is  thus 
interfered  with.  Every  state  owes  to  its 
citizens  the  duty  to  protect  the  rights  of 
property,  as  well  as  the  persons,  of  its  citi- 
zens, and  we  think  the  laws  of  this 
state  are  ample  to  authorize  the  court  to 
give  relief  in  the  present  case. 

The  land  is  situate  in  Monongalia  county, 
and  this  gave  the  court  of  that  county  juris- 
diction. Ths  subject-matter  of  the  suit  is 
local.  Cooley  v.  Scarlett,  38  111.  316,  87 
Am.  Dec.  298.  The  suit  could  not  have 
been  brought  in  any  other  court.  It  is 
local  in  its  nature,  like  the  abating  of  a 
nuisance  (Mississippi  &  M.  R.  Co.  v.  Ward, 
2  Black,  485,  17  L.  ed.  311),  or  the  en- 
joining of  an  act  which  affects  real  estate 
(Northern  Indiana  R.  Co.  v.  Michigan  C. 
R.  Co.  15  How.  233,  14  L.  ed.  674).     . 

The  next  question  is,  Is  the  court  au- 
thorized to  grant  relief  in  this  case  upon  an 
order  of  publication  against  a  nonresident? 
We  think  it  is.  Of  course,  a  court  cannot 
pronounce  a  judgment  or  decree  that  will  be 
binding  on  the  person  of  the  nonresident 
defendant,  or  that  can  have  any  force  or 
effect  whatever  beyond  the  territorial  juris- 
diction of  the  court,  upon  other  than  per- 
sonal service  of  process.  The  leading  case 
of  Pennoyer  y.  Neff,  95  U.  S.  714,  24  L. 
ed.  565,  settles  this  principle.  But  where 
the  proceeding  is  in  rem,  as  upon  attach- 
ment of  property,  or  where  the  judgment 
or  decree  is  to  settle  and  determine  the  title 
to  real  estate  within  the  court's  jurisdiction, 
it  is  competent  for  the  legislature  to  pro- 
vide for  service  of  process  by  publication 
against  a  nonresident  defendant.  Cooper 
v.  Reynolds,  10  Wall.  308,  19  L.  ed.  931; 
Arndt  v.  Griggs,  134  U.  S.  316,  33  L.  ed. 
918,  10  Sup.  Ct.  Rep.  557;  Witten  v.  St. 
29  L.R.A.(N.S.) 


Clair,  27  W.  Va.  762.  But  counsel  for 
defendant  insists  that  the  legislature  of 
West  Virginia  has  not  made  any  pro- 
vision for  an  order  of  publication  to  be 
had  in  a  suit  in  equity  to  remove 
cloud  from  title.  This  depends  upon 
the    constitution,  to    be    given    to    §§    11 

12  and  13  of  chapter  124,  Code  1906. 
This  chapter  deals  with  process  of  the 
court,  and  the  manner  of  service  there- 
of; its  scope  is  not  confined  to  proc- 
esses to  be  issued  by  any  particular  courts, 
or  in  any  special  suits  or  actions.  Section 
2  of  this  chapter  begins  by  saying,  "Proc- 
ess from  any  court,"  etc.  This  applies  to 
courts  in  chancery  as  well  as  courts  of  law. 
Sections  11,  12  and  13  provide  for  order  of 
publication  against  nonresident  defend- 
ants, and  how  the  same  shall  be  published. 
Section  13  provides  that  personal  service 
on  a  defendant  outside  of  the  state  shall 
have  the  same  effect  as  an  order  or  publi- 
cation duly  posted  and  published  against 
him.  These  provisions  must  be  considered 
as  applying  to  a  nonresident  defendant  in 
any  action  at  law  or  suit  in  equity,  where 
tlie  court  has  jurisdiction  of  the  subject- 
matter  of  the  action  or  suit,  and  can  ren- 
der a  judgment  or  decree  in  rem.     Section 

13  closes  as  follows:  "Upon  any  trial  or 
hearing  under  this  section,  such  judgment, 
decree,  or  order  shall  be  entered  as  may 
appear  just."  While  these  provisions  are 
not  intended  to  confer  equity  jurisdiction 
in  cases  not  otherwise  cognizable  in  equity, 
it  clearly  warrants  the  service  of  process 
by  publication  in  any  case  where  equity  has 
jurisdiction  of  the  subject-matter,  and  is 
not  obliged  to  have  the  defendant  personally 
in  court  in  order  to  give  the  proper  relief. 
If  it  be  true  that  a  statute  is  necessary  to 
give  equity  jurisdiction  to  quiet  title  to 
land,  or  if  it  be  true  that  equity  can  grant 
relief  only  by  means  of  a  personal  decree, 
except  when  it  is  otherwise  expressly  author- 
ized by  statute,  the  above  provisions  for 
service  of  process  by  publication  can  have 
no  application  in  the  present  suit.  But 
we  do  not  understand  that  equity  juris- 
diction to  pronounce  a  decree  in  rem  is 
dependent  upon  statute.  Pomeroy  in  his 
work  (Eq.  Jur.)  says:  "The  decrees  in 
a  court  of  equity  may  be  made  to  operate 
in  rem  to  the  same  extent  and  in  the  same 
manner  as  judgments  at  law."  Vol.  1,  § 
135.  It  depends  upon  the  character  of  the 
wrong,  and  the  nature  of  the  relief  which 
the  court  is  asked  to  grant,  whether  or 
not  the  decree  must  be  in  rem,  or  in  per- 
sonam. The  most  usual  method  of  proceed- 
ure  in  equity  is  by  decrees  which  directly 
alTcct  the  person.  But  it  seems  to  be  an 
cstablislied  rule,  that  if  the  subject-matter 
of  the  suit  is  local,  and  the  relief  sought 
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is  such  that  it  requires  the  performance  of 
no  act  by  the  defendant  to  give  effect  to  the 
court's  decree,  it  can  make  a  decree  which 
will  operate  directly  upon  the  subject- 
matter. 

The  case  of  Arndt  v.  Griggs,  supra,  bears 
on  this  subject,  and  is  cited  in  the  briefs 
of  counsel  for  both  plaintiffs  and  defendant, 
as  authority  for  their  respective  contentions. 
That  was  an  action  in  the  circuit  court  for 
the  district  of  Nebraska  to  recover  posses- 
sion of  land  and  quiet  title.  The  plaintiff 
obtained  judgment,  and.  the  defendant  car- 
ried the  case  to  the  Supreme  Court  of  the 
United  States.  As  we  understand  the  de- 
cision in  that  case,  it  settles  no  other  prin- 
ciple than  that  a  state  has  authority  to 
provide,  by  statute,  for  the  settlement  of 
title  to  real  estate  within  the  state,  in 
which  a  nonresident  defendant  may  claim 
title  or  interest,  and  that  such  nonresident 
may  be  served  by  publication.  It  does  not 
decide  that  a  nonresident  may  not  also  be 
brought  in,  by  publication,  to  answer  a 
suit  brought  to  quiet  title  to  land,  where 
the  court  has  jurisdiction  of  such  suit  on 
principles  of  general  equity  practice,  inde- 
pendent of  a  statute  conferring  such  jiiris- 
diction.  There  had  been  a  decree  or  judg- 
ment in  favor  of  Charles  L.  Flint  against 
Michael  Hurley  and  another,  in  the  state 
court  of  Nebraska,  adjudicating  title  to 
land  as  against  the  defendants,  who  had 
been  proceeded  against  by  publication  as 
nonresidents.  The  question  was  whether 
the  judgment  of  the  state  court  was  res 
jiidicata  upon  privies  to  the  original  parties, 
in  the  ejectment  suit  subsequently  brought 
to  recover  the  same  land  in  the  United 
States  court,  and  the  Supreme  Court  held 
that  the  judgment  of  the  state  court  was 
binding  on  the  nonresident.  It  is  true  that 
there  was  a  statute  of  Nebraska  author- 
izing suits  to  try  title  to  land  upon  pub- 
lication, but  that  fact  does  not  make  that 
case  decisive  of  the  point  in  the  present 
case.  A  number  of  cases  are  cited  by  Mr. 
Justice  Brewer,  who  delivered  the  opinion 
of  the  court,  both  from  the  state  courts 
and  from  the  Supreme  Court  of  the  United 
States,  all  of  which  go  no  farther  than  to 
support  the  general  doctrine  that  the  states 
have  power  to  provide  for  the  settlement 
of  title  to  lands  within  their  territorial 
limits,  and  that  the  title  or  interest  of  a 
nonresident  therein  may  be  settled  and  de- 
terminated against  him  upon  publication. 
The  most  of  the  cases  on  this  point  are 
from  states  which  have,  by  statute,  greatly 
enlarged  the  jurisdiction  of  equity,  which 
was  originally  exercised  only  for  the  pur- 
pose of  quieting  title  in  favor  of  the  own- 
er of  the  legal  title  who  was  in  possession. 
In  many  states  the  statutes  have  so  en- 
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larged  the  original  equity  jurisdiction  as  to 
enable  the  court  to  determine  any  ques- 
tion of  title,  whether  legal  or  equitable, 
between  conflicting  claimants,  and  whether 
the  plaintiff  be  in  or  out  of  possession. 
These  statutes  have  been  uniformly  upheld 
by  the  Supreme  Court  of  the  United  States. 
But  we  find  no  decision  which  denies  the 
doctrine  that  equity  has  original  jurisdic- 
tion to.  remove  a  cloud  and  quiet  title  to 
land,  in  a  suit  brought  by  the  legal  owner 
who  is  in  possession.  Equity,  unless  aided 
by  statute,  will  not  entertain  such  a  suit 
under  any  other  conditions,  and  when  such 
conditions  do  exist,  no  statute  is  needed  to 
confer  jurisdiction. 

It  is  true  that  in  the  case  of  Hart  v. 
Sansom,  110  U.  S.  161,  164,  28  L.  ed.  101, 
102,  3  Sup.  Ct.  Rep.  686,  688,  it  was  held 
that  a  judgment  of  the  state  court  of  Texas, 
rendered  upon  a  petition  to  recover  land 
and  quiet  title,  wherein  Hart  had  been  pro- 
ceeded against  by  publication,  wa?  not 
binding  on  him.  But  the  court  did  not  so 
hold  because  the  state  court  was  oot  author* 
ized  to  render  a  binding  judgment  in  such 
case  upon  publication,  but  because  the  al- 
legations of  the  petition  did  not  sufQciently 
set  forth  and  described  the  claim  or  interest 
of  Hart  in  the  land.  The  court  in  its 
opinion  by  Justice  Gray,  says:  "The  peti- 
tion alleged  that  Wilkerson  was  in  pos- 
session; and  that  the  other  defendants, 
except  Hart,  held  record  deeds  which  were 
fraudulent  and  void,  and  cast  a  dor  I  upon 
the  plaintiffs*  title.  But  as  to  T^art,  it 
did  not  allege  t3iat  he  was  in  possession,  or 
was  in  privity  with  the  other  defendants, 
or  that  he  held  any  deed,  but  only  that  he 
set  up  some  pretended  claim  and  title. 
And  the  verdict  finds  that  he  claimed  the 
land,  but  had  no  title  of  record  or  other- 
wise therein.  The  judgment  is  that  the 
plaintiffs  recover  the  land  of  the  defend- 
ants, and  that  the  deeds  mentioned  in  the 
petition  be  and  are  annulled  and  canceled, 
and  the  cloud  thereby  removed,  and  for 
costs;  and  execution  is  awarded  for  costs 
only,  and  not  for  any  writ  or  process  in  the 
nature  of  a  writ  of  possession  or  habere 
facias.  It  is  difficult  to  see  how  any  part 
of  that  judgment  (except  for  costs)  is 
applicable  to  Hart;  for  that  part  which  is 
for  recovery  of  possession  certainly  cannot 
apply  to  Hart,  who  was  not  in  possession; 
and  that  part  which  removes  the  cloud  upon 
plaintiffs'  title  appears  to  be  limited  to  the 
cloud  created  by  the  deeds  pientioned  in  the 
petition,  and  the  petition  does  not  allege, 
and  the  verdict  negatives,  that  Hart  held 
any  deed." 

The  court  did  not  even  intimate  that 
Hart  would  not  have  been  bound  if  the 
claim  which  he  afterwards  asserted  in  an- 
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other  suit  had  been  sufficiently  pleaded  in 
the  first  suit,  involving  the  same  land. 

The  case  of  Roller  v.  Holly,  376  U.  S. 
308,  44  L.  ed.  520,  20  Sup.  Ct.  Rep.  410,  is 
more  directly  in  point  than  either  of  the 
other  cases  above  cited.  In  that  case  two 
points  arose:  (1)  Whether  or  not  process 
from  a  court  of  Texas  served  upon  a  de- 
fendant residing  in  Virginia  on  December 
30,  1890,  to  appear  in  Limestone  county, 
(Tex.)  on  January  6,  1891,  "was  due  proc- 
ess" of  law  under  the  14th  Amendment, 
such  service  being  given  the  effect  of  pub- 
lication; (2)  whether  or  not  the  court  of 
Texas  had  jurisdiction  to  proceed  against 
a  nonresident  to  enforce  a  lien  on  land  for 
purchase  money,  there  being  no  statute  of 
that  state  authorizing  such  proceeding,  and 
there  having  been  no  seizure  in  rem  of  the 
lands,  nor  any  notice  to  the  vendees  in 
possession  claiming  under  the  nonresident. 
In  regard  to  the  first  point,  the  court  did 
not  undertake  to  say  what  length  of  time 
would  be  reasonable  notice,  so  as  to  con- 
stitute due  process  of  law,  but  held  that 
on  account  of  the  long  distance  between  the 
place  of  service  and  the  place  of  return, 
five  days  was  not  sufficient  time,  and  that 
judgment  on  such  short  notice  was  not 
binding.  Concerning  the  second  point,  after 
discussing  the  questions  decided  in  the 
two  cases  of  Hart  v.  Sansom  and  Amdt  v. 
Griggs,  supra,  the  court,  in  its  opinion  by 
Justice  Brown,  says :  "It  is  true  there  is  no 
statute  of  Texas  specially  authorizing  a 
suit  against  a  nonresident  to  enforce  an 
equitable  lien  for  purchase  money,  but 
article  1230  of  the  Code  of  Texas,  herein- 
after cited,  contains  a  general  provision 
for  the.  institution  of  suits  against  absent 
and  nonresident  defendants,  and  lays  down 
a  method  of  procedure  applicable  to  all 
such  cases.  Obviously  this  article  has  no 
application  to  suits  in  personam,  as  was 
held  by  the  supreme  court  of  Texas  in 
York  y.  State,  73  Tex,  651,  11  S.  W.  869; 
Kimmarle  v.  Houston  &  T.  C.  R.  Co.  76 
Tex.  686,  12  S.  W.  698;  Maddox  v.  Craig, 
80  Tex.  600,  16  S.  W.  328;  and  by  this 
court  in  Pennoyer  v.  Neff,  95  U.  S.  714,  723, 
24  L.  ed.  565,  569.  The  article  must  then 
be  restricted  to  actions  in  rem;  but  to  what 
class  of  actions,  since  none  is  mentioned 
specially  in  the  article?  We  are  bound  to 
give  it  some  effect.  We  cannot  treat  it  as 
wholly  nugatory,  and,  as  it  is  impossible 
to  say  that  it  contemplates  a  procedure  in 
one  class  of  cases,  and  not  in  another,  we 
think  the  only  reasonable  construction  is 
to  hold  that  it  applies  to  all  cases  where, 
under  recognized  principles  of  law,  suits 
may  be  instituted  against  nonresident  de- 
fendants." 

The  statute  in  West  Virginia  authorizing 
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service  of  process  upon  a  nonresident  by 
publication  does  not  specify  in  what  par- 
ticular class  of  cases  such  service  is  author- 
ized. In  this  respect  the  statutes  of  the 
two  states  are  similar.  There  was  no 
statute  in  Texas  expressly  authorizing  a 
court  to  proceed  by  publication  to  enforce 
a  vendor's  lien  against  a  nonresident,  yet 
the  United  States  court  held  that  the  right 
to  proceed  by  publication  applied  to  such 
a  suit,  because,  under  the  recognized  prin- 
ciples of  law  obtaining  in  that  state,  the 
court  had  jurisdiction  of  such  a  suit.  There 
is  no  statute  in  this  state  expressly  au- 
thorizing a  suit  to  remove  a  cloud  from 
title,  but  under  the  well -recognized  prin- 
ciples of  law  which  obtain  in  this  state,  a 
court  of  equity  has  jurisdiction  of  such  a 
suit  brought  by  one  who  has  both  the 
legal  title  and  possession  of  the  land. 
Therefore,  the  analogy  between  the  two 
cases  is  perfect,  and  the  same  principle  may 
be  properly  applied  to  both.  We  do  not 
understand  any  decision,  state  or  Federal, 
to  hold  that  equity  is  dependent  upon 
statute  for  jurisdiction  to  remove  a  cloud 
from  title  in  a  case  where  the  plaintiff  is 
in  possession,  claiming  under  a  valid  legal 
title.  These  are  the  requisites  for  original 
equity  jurisdiction  in  suits  to  quiet  title, 
and  equity  has  always  exercised  it,  for 
the  reason  that  the  law,  in  such  a  case,  af- 
forded no  remedy.  But  many  of  the  states 
have,  by  statutes,  provided  that  suits  in 
equity  may  be  brought  to  settle  and  deter- 
mine title  to,  and  interest  in,  land,  whether 
the  title  or  claim  be  legal  or  equitable, 
and  without  regard  to  possession.  And  it 
is  upon  the  construction  of  these  statutes 
that  nearly  all  of  the  cases  involving  the 
question  of  the  right  of  a  court  to  make 
a  binding  decree  upon  service  by  publi- 
cation have  been  reviewed  by  the  Supreme 
Court  of  the  United  States.  We  have  no 
statutes  in  West  Virginia  enlarging  the 
jurisdiction  of  equity  in  such  matters,  nor 
do  we  assert  that  equity  has  authority  in 
this  state  to  give  relief  in  a  proceeding  to 
quiet  title,  otherwise  than  is  derived  Irom 
the  general  equity  practice.  But  inasmuch 
as  it  has  jurisdiction  to  grant  relief  in  the 
present  case,  and  could  under  the  prin- 
ciples of  original  equity  practice  do  so 
without  the  aid  of  statute,  provided  the 
defendant  was  before  the  court,  by  a  decree 
operating  directly  upon  the  subject-matter, 
the  statute  above  cited  (§§  11,  12,  and  13 
of  chapter  124)  steps  in,  and  empowers  it 
to  pronounce  such  a  decree  upon  process 
served  by  publication  against  a  nonresident, 
which  will  be  as  conclusive  of  his  right 
in  the  land  as  if  he  had  been  personally 
before  the  court.  4  Pom.  Eq.  Jur.  §§  1396- 
1399. 
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The  next  question  relates  to  the  merits  | 
of  the  case.  Is  the  writing  a  contract  of 
sale,  or  is  it  only  an  option?  This  depends 
upon  its  proper  construction.  The  writ- 
ing is  under  seal,  and  after  describing  the 
land  under  which  ■  the  vein  of  coal  lies,  it 
proceeds  as  follows  viz.:  "The  coal  to  be 
paid  for  as  follows:  at  the  rate  of  twenty- 
five  ($25)  dollars  per  acre,  $1  on  the  sign- 
ing of  this  agreement  and  the  balance  on 
payment  as  the  party  of  the  first  part 
elects.  The  deed  to  be  made  for  the  above- 
described  tract  of  coal  by  the  parties  of 
the  first  part,  their  heirs  or  assigns,  on 
fifteen  days'  notice  in  writing  by  the  party 
of  the  second  part,  his  heirs  or  assigns.  A 
good  deed  with  general  warranty  to  be  made 
whenever-  the  unpaid  purchase  money  is 
secured  by  bond  with  mortgage  on  the 
premises.  A  failure  of  the  party  of  the 
second  part  to  make  the  first  payment  with- 
in thirty  days  from  the  above  date  shall 
render  this  agreement  null  and  void.  The 
full  amount  for  the  above-described  coal  is 
to  be  paid  when  deed  is  made  as  above 
stated.  It  is  further  agreed  that  the  sec- 
ond party  has  the  right  to  enter  in  and 
under  the  above-described  tract  of  land,  to 
mine  and  convey  away  the  coal  in  this  as 
well  as  other  coal  that  he  now  owns  or  may 
hereafter  secure,  with  the  undisputed  right 
of  roadways,  and  not  be  responsible  for  any 
damage  to  the  surface  nor  anything  thereon 
by  the  removal  of  said  coal.  The  first 
party  has  the  right  to  drill,  mine,  or  bore 
for  oil,  gas,  and  water.  The  second  party 
agrees  to  pay  for  surveying  and  abstract 
of  title  when  same  is  accepted.  First  party 
agrees  to  sell  the  Pittsburg  vein  of  coal 
in  and  under  the  Kings  Run  farm  bounded 
on  the  north  by  H.  &  J.  Brock,  east  by 
Devine,  south  by  R.  E.  Stephens,  west  by 
lands  of  Ruth  E.  Stephens,  containing  63 
acres  more  or  less,  at  the  same  rate,  terms 
and  conditions  as  set  forth  in  this  agree- 
ment for  the  purchase  of  coal." 

It  is  impossible  to  construe  the  agree- 
ment so  as  to  give  effect  to  all  of  its  pro- 
visions. Some  of  them  irreconcilably  con- 
flict with  others.  It  first  says,  after  re- 
citing 'that  $1  is  to  be  paid  at  the  signing 
of  the  agreement,  that  the  balance  is  to 
be  paid  as  Tennant  may  elect.  Relying 
on  this  clause,  counsel  for  appellant  insist 
that  Fretts  was  not  bound  to  make  any 
payment,  or  tender  of  payment,  until  Ten- 
nant should  elect  how  much,  and  when  it 
should  be  paid.  But  it  also  contains  the 
further  provision  that  Tennant  was  to  make 
deed  upon  fifteen  days'  notice  in  writing 
by  Fretts  or  his  assignee,  and  that  deed 
was  to  be  made  whenever  the  unpaid  pur- 
chase money  was  secured  by  bond  with 
mortgage  on  the  premises.  A  mortgage,  of 
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course,  could  not  be  executed  until  Fretts^ 
who  was  to  become  the  mortgagor,  had 
obtained  title,  and  title  was  not  to  be 
conveyed  until  after  Fretts  had  given  fif- 
teen  days'  notice  to  Tennant.  No  notice 
was  ever  given,  and  nothing  was  ever  paid, 
except  the  $1.  The  foregoing  provisions 
contradict  each  other,  and  both  cannot  be 
given  effect.  But  the  clause  providing  for  a 
forfeiture  of  the  contract  in  the  event 
Fretts  did  not  make  the  cash  payment 
within  thirty  days  from  its  date,  we  think, 
clearly  indicates  that  the  writing  was  con- 
sidered by  the  parties  as  an  option,  and  not 
as  a  sale,  and  that  Fretts  had  thirty  days 
in  which  to  elect  whether  or  not  he  would 
accept.  It  is  true  the  writing  does  not 
specify  the  amount  of  the  cash  payment  to 
be  made  in  thirty  days.  The  cash  pay- 
ment cannot  refer  to  the  $1,  because  that 
was  expressly  provided  to  be  paid  at  the 
signing  of  the  agreement.  It  must,  there- 
fore, necessarily  refer  either  to  a  certain 
portion  of  the  purchase  money,  the  amount 
of  which  was  agreed  on  by  the  parties,  but 
not  expressed  in  writing;  or  it  must  refer  to, 
and  include,  the  whole  purchase  price.  It 
is  unnecessary,  for  the  purposes  of  this 
case,  for  us  to  decide  whether  it  referred 
to  the  whole  or  only  to  a  part  of  the  price. 
Because  it  follows  that  the  failure  of  Fretts 
to  make  a  tender  of  it,  whether  it  was  all 
or  a  part,  within  the  thirty  days,  rendered 
the  contract  void.  If  no  certain  amount 
in  fact  was  agreed  on  to  be  paid  within 
thirty  days,  Fretts  should  have  elected 
to  pay  the  whole  purchase  price,  if  he  would 
avoid  the  effect  of  this  forfeiture  clause; 
and  not  having  done  so,  all  his  rights  under 
the  agreement  ended.  Courts  of  equity 
do  not,  as  a  rule,  enforce  a  forfeiture,  where 
there  has  been  a  vested  right.  But  this 
rule  does  not  apply  to  a  case  where  the 
contract  itself,  under  which  the  parties 
claim,  cont-ains  an  express  provision  for- 
feiting a  right  upon  the  happening  of  a  cer- 
tain contingency.  Carney  v.  Barnes,  66  W. 
Va.  581,  4d  S.  E.  423. 

After  this  suit  was  brought,  Allison  as- 
signed back  to  Fretts  a  one-half  interest  in 
the  aforesaid  agreement.  Fretts  appeared 
to  the  suit  by  counsel,  and  demurred  to  the 
bill;  Allison  made  no  appearance.  The  de- 
murrer was  overruled  and  Fretts  filed  an 
answer  in  the  nature  of  a  cross  bill  praying 
for  specific  execution  of  the  contract.  Plain- 
tiff demurred  to  the  cross  bil^  and  the  court 
sustained  it.  This  is  right.  It  is  evident 
that  Fretts  could  not  obtain  relief  without 
making  Allison  a  party,  even  assuming  that 
his  cross  bill  was  meritorious.  The  ^oss 
bill,  on  its  face,  showed  that  Fretts  and 
Allison  were  jointly  interested  in  whatever 
rights  were  conferred  by  the  contract,  and 
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Allison  should  have  joined  in  the  appli- 
cation to  the  court  for  specific  execution, 
or,  if  he  refused  to  join  he  should  have 
been  made  party  defendant.  In  a  suit  to 
enforce  a  contract,  all  persons  interested 
in  it  should  generally  be  made  parties. 
Waterman,  Spec.  Perf.  §  65;  Wilcox  v. 
Pratt,  125  N.  Y.  688,  25  N.  E.  1091;  Wood- 
ward V.  Clark,  15  Mich.  104.  It  was  also 
proper  to  sustain  the  demurrer  to  the  cross 
bill,  because  its  averments  did  not  entitle 
defendant  to  any  relief. 

The  decree  of  the  lower  court  holds  the 
writing  to  be  an  option  which  expired  at  the 
end  of  thirty  days  from  its  date,  and 
canceled  it  as  constituting  a  cloud  upon 
plaintiffs'  title.  This  was  a  quasi  in  rem 
decree,  and  one  which  the  court  had  juris- 
diction to  pronounce.  Fretts,  having  ap- 
peared in  the  cause  by  council,  the  court 
could  render  a  personal  decree  against  him 
for  costs.  His  appearance,  not  having  been 
limited  to  the  one  special  purpose  of  object- 
ing to  the  process  or  to  the  manner  of  its 
service,  was  a  general  appearance.  Frank 
V.  Zeigler,  46  W.  Va.  614,  33  S.  E.  761; 
State  V.  Thacker  Coal  &  Coke  Co.  49  W.  Va. 
140,  38  S.  £.  539. 

Fretts,  having  voluntarily  appeared  by 
counsel,  and  demurred  to  and  answered 
plaintiffs'  bill,  is  estopped  from  denying 
the  court's  jurisdiction  of  his  person.  Hun- 
ter V.  Stewart,  23  W.  Va.  549;  State  v. 
Rawson,  25  W.  Va.  23;  Giboney  v.  Cooper, 
67  W.  Va.  74,  49  S.  E.  939. 

There  is  no  error  in  the  decree,  and  it  will 
be  affirmed* 
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WILLIAM   HAWKINS. 
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Indemnity     Insurance  ^  physical     In- 
capacity —  right  to  recover. 

An  injury  which  wholly  incapacitates  a 
manual  laborer  from  performing  any  and 
every  kind  of  business  which  he  is  able 
to  do  or  capable  of  engaging  in  is  within 
the  terms  oi  a  policy  providing  an  indem- 
nity for  an  injury  which  shall  wholly  dis- 
able and  prevent  him  from  prosecution  of 
any  and  every  kind  of  business,  although 
the  injury  would  not  prevent  his  doing 
mental  work  if  he  was  fitted  to  do  it. 

(April  4,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Pulaski  Coun- 
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ty  in  plaintiff's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
an  indemnity  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carmlchael,  Brooks,  A  Pow- 
ers, for  appellant: 

The  liability  of  the  defendant  was  based 
upon  the  language  of  the  contract,  and  not 
the  versatility  of  the  plaintiff. 

Lyon  y.  Railway  Pass.  Assur.  Co.  46 
Iowa,  631. 

Total  disability  is  inability  to  carry  on 
any  and  all  kinds  of  business.  Under  such 
a  clause  the  insured  must  be  anable  to  per- 
form not  only  the  duties  of  his  usual  occu- 
pation, but  the  duties  of  any  other  occupa- 
tion. 

Ibid.;  4  Cooley,  Briefs  on  Insurance,  p. 
3293;  Supreme  Tent,  K.  M.  v.  King,  79  111. 
App.  145;  Supreme  Tent,  K.  M.  v.  Cox, 
25  Tex.  Civ.  App.  366,  60  S.  W.  971;  4 
Joyce,  Ins.  §  3032;  Bacon,  Ben.  Soc.  §  395 A. 

Note.  ^  The  question,  what  constitutes 
disability  within  the  meaning  of  accident 
or  health  policies,  is  covered  by  the  note 
to  Turner  v.  Fidelity  &  C.  Co.  38  L.R.A. 
529,  and  the  supplemental  note  accompany- 
ing Keith  V.  Chicago,  B.  &  Q.  R.  Co.  23 
L.K.A.  (N.S.)  352.  A  search  has  disclosed 
no  cases  which  have  passed  upon  the  point 
since   the  writing  of   the   last  note. 

The  court  in   Industrial  Mut.   Indem- 
nity  Co.   V.   Hawkins,   in  construing   the 
provision   of   the   policy   in   question,   pro* 
viding   for   a   recovery   where   the   insured 
was   wholly   disabled   and    prevented   from 
"the  prosecution  of  any  and  every  kind  of 
business,"    to    entitle    the    insured,    a    day 
laborer,  to  recover  a  benefit  notwithstand* 
ing  the  fact  that  he  was  not  prevented  by 
the   injury   from  doing  mental  work,   pro- 
viding he  had  possessed  the  necessary  edu- 
cation, is  in  accord  with  the  great  weight 
of  authority,  as  will  be  seen  by  referring 
to  the  two  notes  above  cited.     The  inten- 
tion of  the  parties  in  making  the  contract 
is  the  question  of  importance  to  be  con- 
sidered.    As    ptated    in   Industrial   Mux. 
Indemnity  Co.  v.  Hawkins,  provisions  of 
this    kind    arc    construed    against    the    in- 
surer, and  in  favor  of  the  insured.     This 
case  illustrates  clearly  the  unjust  and  un- 
reasonable extent  to  which  the  courts  would 
be  required  to  go  if  a  literal  construction 
was  given  to  the  language  used.     It  clearly 
never  was  within  the  contemplation  of  this 
ignorant  day  laborer  when  he  entered  into 
the  contract,  that  he  should  not  be  entitled 
to  receive  benefits  providing  the  injury  re- 
ceived left  him  in  such  a  condition  that, 
upon  acquiring  an  education,  he  might  fol- 
low  some   vocation   requiring  only   mental 
labor.     Such   a  construction   would  be   ut- 
terly   absurd.      And    it    is    almost    equally 
as  clear  that  the  insurer  had  no  sucn  un- 
derstanding  at   the   time    that   the   policy 
was  issued. 
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Messrs.  IVhippIo  &  Whipple,  for  ap- 
pellee : 

The  phrase  "immediately  and  wholly  dis- 
able and  prevent  the  insured  from  the  prose- 
cution of  any  and  every  kind  of  business" 
means  any  and  every  kind  of  business  per- 
taining to  his  occupation  or  within  the 
scope  of  insured's  ability. 

Wall  V.  Continental  Casualty  Co.  Ill  Mo. 
App.  604,  86  S.  W.  491;  Joyce,  Ins.  §  3031; 
Foglesong  v.  Modern  Brotherhood,  121  Mo. 
App.  548,  97  S.  W.  240;  McMahon  v.  Su- 
preme Council,  O.  C.  F.  54  Mo.  App.  468; 
Lodbill  V.  Laboring  Men's  Mut.  Aid  Asso. 
69  Minn.  14,  38  L.R.A.  537,  65  Am.  St.  Rep. 
542,  71  N.  W.  696. 

Fraiienthal,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  instituted  upon  a  pol- 
icy of  insurance  to  recover  indemnity  for 
the  time  that  plaintiff  was  unable  to  prose- 
cute any  business  by  reason  of  an  injury 
received  by  him.  On  March  4,  1907,  the 
defendant  issued  its  indemnity  policy  of 
insurance,  whereby  it  agreed  that  if  the 
plaintiff  received  an  injury  "which  shall, 
independently  of  all  other  causes,  imme- 
diately and  wholly  disable  and  prevent  the 
insured  from  the  prosecution  of  any  and 
every  kind  of  business  for  a  period  of  not 
leas  than  one  week,"  it  would  make  certain 
weekly  payments  to  him  during  the  con- 
tinuance of  such  disability.  The  plaintiff 
was  a  day  laborer,  and  on  September  3, 
1908,  when  the  policy  was  in  full  force,  he 
was  injured  while  engaged  in  tearing  up 
old  machinery  at  the  shops  of  the  St.  Louis, 
Iron  Mountain,  k  Southern  Railway  Com- 
pany. The  testimony  on  the  part  of  the 
plaintiff  tended  to  prove  that  the  injury 
consisted  of  a  contusion  and  abrasion  of  the 
right  knee,  and  that  he  was  wholly  in- 
capacitated and  disabled  by  reason  thereof 
from  work  of  any  and  every  kind  from  the 
date  of  the  injury  until  October  6,  1908. 
The  testimony  also  tended  to  prove  that  his 
disability  did  not  render  him  so  helpless 
that  he  could  not  have  done  some  other  kind 
of  business  if  he  had  been  possessed  of  the 
mental  capacity.  The  evidence  showed  that 
plaintiff  was  uneducated,  and  was  not  capa- 
ble of  earning  a  livelihood  in  any  other 
work  or  business  except  by  manual  labor. 
The  sole  question  involved  in  the  case  for 
determination  is  whether  or  not,  under  the 
above  provision  of  the  policy,  the  plaintiff 
was  injured  to  such  an  extent  as  to  entitle 
him  to  a  recovery.  Upon  that  question  the 
court  instructed  the  jury  that  the  plaintiff 
would  be  entitled  to  recover  *'if  you  believe 
from  the  evidence  in  the  case  that  the  plain- 
tiff sustained  an  injury  which  of  itself  whol- 
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1y  disabled  and  prevented  him  from  doicf, 
any  and  every  kind  of  work  pertaining  lo 
his  occupation,  or  within  the  scope  of  b> 
ability,    for    a    period    of    over   one  ^cfk. 
.     .     .     If,  on  the  other  hand,  you  find  {r(/m 
the  evidence  that  the  plaintiffs  iDJurv  «as 
not  such  as  to  wholly  disable  and  prevent 
him  from  doing  any  and  every  kind  of  work 
pertaining    to    his    occupation    within  the 
scope  of  his  ability  for  a  period  of  over  one 
week,  your  verdict  will  be  for  the  defeml- 
ant."    And  the  court  refused  to  instruct  ibe 
jury,  at  the  request  of  defendant,  as  ftl 
lows:     "The  jury  is  instructed  that,  unW-i 
they  find  from  the  evidence  that  the  injury 
sustained  by  the  plaintiff  was  such  as  to 
wholly    disable    and    prevent    the  plaintiil 
from  the  prosecution  of  any -and  every  kiifi 
of  business,  you  will  find  for  .the  defendant/* 
A  verdict  was  returned  in  favor  of  pLin- 
tiff,    and    defendant   has    appealed  to  this 
court. 

The  right  of  the  plaintiff  to  recover  ir. 
this  case  depends  upon  the  interpretation  rf 
the  language  of  the  contract  describing  ;lt> 
extent  of  the  disability  under  which  he  rao^t 
suffer  from  the  injury,  and  what  would  rn- 
stitute  a  total  disability  within  the  nie.iD- 
ing  of  the  policy:     In  the  construction  tf 
all  contracts  the  true  object  is  to  arrlTv 
at  the  intention  of  the  parties;  and,  in  or- 
der to  do  that,  it  is  necessary  to  take  iDt>> 
consideration  the  object  and  purpose  of  t  h- 
parties  in  making  the  agreement.     In  c.r.- 
struing  such  a  provision  as  is  involv^i  ir 
this   policy,  that  meaning  should  be  giv^^-j 
to  the  language  as  will  be  consistent  with 
the  fair  import  of  the  words  used,  havir;: 
reference  to  the  object  and  purpose  of  tl-* 
parties  in  making  the  contract.     The  C(*n- 
tract  sued  on  is  like  any  other  ii]»urar.c( 
policy,  and  its  provisions  should  theref-^ 
be  construed  most  strongly  against  the  in- 
surer.    As  the   language  employed  is  tlct 
of  the  defendant,  a  construction  will  not  --^ 
adopted  which  will  defeat  a  recovery  if  it  i» 
susceptible  of  a  meaning  that  will  pert  it 
one.     American  Bonding  Co.  v.  Morrow.  ^' 
Ark.  49,  117  Am.  St  Rep.  72,  96  S.  W.  61?. 
Title  Guaranty  &  S.  Co.  v.  Bank  of  Fult.  ., 
89  Ark,  471,  117  S.  W.  537.     The  geuer... 
object  of  such  a  contract  as  is  invohod  >r. 
this  case  is  to  furnish  to  the  insured  an  .'- 
demnity  for  the  loss  of  time  by  rea>*»n  >*f 
the  injury  which  prevents  him  from  pn.-- 
cuting  business.     Its  evident  purpose  i^  t 
secure  him  means  of  living  during  the  W' 
that  he  is  unable  to  earn  a  livelihood.    1  ' 
language  employed  in  this  provision  of  t 
policy  is  for  the  purpose  of  defining  ni*.* 
will  constitute  a  total  disability  to  earn   . 
livelihood.     Mr.   Kerr  in   his  work  on  I' 
surance   (pp.  3S5,  380)    defines  a  total  du 
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ralue  of  the  land.    There  was  also  evidence 
from  which  it  might  be  found  that  E.  E. 
Hart,  a  broker  and  banker  at  Council  Bluffa, 
Iowa,   purchased    the   notes   and   mortgage 
so  given  by  defendant  at  a  discount  of  about 
2o  per  cent  from  their  face  value ;  such  pur- 
chase being  effected  through  the  agency  or 
assistance  of  one  Gaines,  who  had  knowledge 
of  the  fraud  which  had  been  perpetrated  on 
the  defendant.     After  receiving  the  paper, 
Hart  notified  the  defendant  that  he  had  it, 
and  was  informed  by  her  that  she  had  been 
defrauded  in  the  deal  and  would  not  pay 
the  debt  unless  she  was  compelled  to  do  so. 
Later  this  action  at  law  was  brought  on  one 
of  the  notes  in  the  name  of  Mrs.  A.  W.  Way 
as  plaintiff,  who  claimed  to  be  an  innocent 
purchaser   thereof   before    maturity.     Mrs. 
Way  was  an  aunt  of  Hart,  living  in  the 
state   of  Xew  York,  and  the  petition  was 
Terified  by  him  as  her  agent.     The  defend- 
ant answered,   denying   the   good   faith   of 
plaintiff's  alleged  purchase  and  ownership 
of  the  paper,  and  pleading  fraud  in  its  in- 
ception and  consequent  damage  to  her  in 
more  than  the  amount  of  the  note.     Evi- 
utr.ie  was  offered  and  introduced  on  both 
sides;  and,  when  the  parties  had  rested,  the 
ronrt,    upon    plaintiff's  motion,   directed   a 
rerdict  against  the  defendant  for  the  full 
imount  of   the   note,   on   the  ground   that 
i^cre  was  no  evidence  in  the  record  upon 
rhich  a  verdict  in  defendant's  favor  could 
K  sustained.     The  correctness  of  that  rul- 
n^  is  the  main  question  presented  for  our 
eriew.     It  should  also  be  said  that,  after 
bis    Fuit    was    commenced,    and    after    her 
deposition  had  been  taken,  Mrs.  Way  died, 
Dd  her  administrator  has  been  substituted 
»  plaintiff. 
As  has  already  been  stated,  the  case,  as 
lade,  presents  evidence  tending  to  sustain 
\ie  defendant's  claim  that  the  note  had  its 

« 

iception  in  fraud.  If  defendant  testifies 
'uthfully  (and  her  credibility  was  a  mat- 
T  for  the  jury  to  determine),  she  was  the 
ctim  of  a  rank  imposition  devised  and 
;  ecu  ted  by  Baxter  k  Recroft,  with  the  aid 

others,  whereby  she  was  induced  to  pur- 
ia<9e  a  lot  of  very  undesirable  land  at  a 
ossly  exorbitant  price.  Assuming  the  suf- 
•encj  of  this  showing,  as  we  must  for  the 
irp(>ses  of  this  appeal,  the  burden  was 
Nt  upon  the  plaintiff  to  prove  that  Mrs. 
ay,  or  some  person  under  whom  she 
lims,  acquired  title  to  the  paper  in  due 
arse.  Code  Supp.  1907,  §  3060a59.  To  re- 
»ve  this  burden  she  was  required  to  show 

competent  evidence:  (1)  That  she  be- 
ne the  holder  of  the  note  before  it  was 
•rQue  aind  without  notice  that  it  had  been 
^vioushr  dishonored,  if  such  was  the  fact; 
)   that  she  took  it  in  good  faith  for  value; 
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and  (3)  that  at  the  time  it  was  negotiated 
she  had  no  notice  of  any  infirmity  in  the 
note  or  defect  in  the  title  of  the  person 
negotiating  it.  Code  Supp.  1907,  §  3060a52. 
And  to  justify  the  court  in  directing  a  ver- 
dict in  her  favor^  the  testimony  of  the  bona 
fide  character  of  her  holding  must  not  only 
be  without  substantial  evidence  tending  to 
impeach  it,  but  the  showing  in  its  support 
must  be  so  clear  and  unequivocal  as  to  leave 
no  room  for  difference  of  opinion  concerning 
it  among  fair-minded  men.  McNif^ht  v.  Par- 
sons, 136  Iowa,  397,  22  L.R.A.(N.S.)  718, 
126  Am.  St.  Rep.  266,  113  N.  W.  858. 

Does  the  record  make  such  a  case  for  the 
appellee?  The  statute  provides  that  to 
constitute  notice  of  infirmity  in  a  negotia- 
ble instrument,  or  of  a  defect  in  the  title 
of  the  person  negotiating  it,  the  person  to 
whom  it  is  negotiated  must  have  had  ac- 
tual knowledge  thereof,  or  knowledge  of 
such  facts  that  his  action  in  taking  the  in- 
striunent  amounts  to  bad  faith.  Code  Supp. 
1907,  §  306ba66.  This  provision  simply 
puts  in  statutory  form  a  rule  of  the  com- 
mon law  as  previously  interpreted  by  this 
and  many  other  courts.  Keegan  v.  Rock, 
128  Iowa,  43,  102  N.  W.  805.  In  some  of 
the  states  it  seems  to  have  been  held  that 
one  who  takes  a  transfer  of  negotiable  paper 
under  circumstances  to  put  a  reasonable  per- 
son on  inquiry  as  to  defenses  against  it  is 
considered  as  having  notice  of  the  facts 
which  such  inquiry  would  develop;  but  the 
more  general  trend  of  the  decisions  from  an 
early  day  has  been  to  the  effect  that  mere 
ground  of  suspicion  as  to  possible  defects 
in  the  title  of  the  negotiator,  or  of  the  ex- 
istence of  defenses  to  the  instrument  ne- 
gotiated, is  not  the  equivalent  of  notice  to 
the  transferee,  and,  to  be  regarded  as  an 
innocent  purchaser,  he  need  not  as  a  matter 
of  law  be  diligent  to  investigate  the  cir- 
cumstances of  the  origin  of  the  paper, 
though,  if  the  negligence  be  of  a  marked  or 
gross  character,  it  may  be  competent  to  es- 
tablish the  mala  fides  of  the  purchase.  That 
which  will  charge  the  paper  in  his  hands 
with  prior  equities  and  defenses  is  actual 
or  direct  notice  of  the  facts,  or,  in  the  ab- 
sence of  such  notice  or  knowledge,  the  exist- 
ence to  his  notice  of  such  facts  or  circum- 
stances that  his  action  in  taking  the  paper 
amounts  to  bad  faith.  Of  this  class  of 
cases  an  illustrative  example  is  Goodman 
V.  Simonds,  20  How.  343,  16  L.  ed.  934, 
which  is  a  leading  case  upon  the  subject. 
The  court  there,  speaking  by  Clifford,  J., 
and  laying  down  the  rule  as  it  has  fre- 
quently been  recognized  in  this  jurisdiction, 
held  that  mere  ground  or  suspicion  known 
to  the  purchaser  of  negotiable  paper  before 
maturity,  or  even  negligence  on  his  part,  is 


638 


AKKANSAS  SUPREME  CXDURT. 


Dec, 


think  that  this  interpretation  of  the  con- 
tract is  not  inconsistent  with  the  above  pro- 
vision^  defining  the  nature  of  the  disability 
as  contemplated  by  the  policy.  We  con- 
clude that  this  is  the  reasonable  and  proper 
construction  of  the  provision  of  the  contract 
involved  in  this  case.  The  lower  court 
therefore  did  not  err  in  its  rulings  upon 
the  instructions  in  this  case. 
The  judgment  is  affirmed. 


IOWA    SUPREME    COURT. 

WILLIAM  ARND,  Admr.,  etc.,  of  A.  W. 
Way,  Deceased, 

V. 

CHARLOTTE  AYLESWORTH,  Appt 

(—  Iowa,  — ,  123  N.  W.  1000.) 

Note  —  secured  by  fraud  —  purchase 
—  good  faith. 

1.  The  purchaser  of  a  note  secured  from 
the  maker  by  fraud  has  the  burden  of 
showing  his  good  faith  in  the  transaction. 

Same  —  directed  verdict. 

2.  The  court  cannot  direct  a  verdict  in 
favor  of  the  purchaser  of  a  promissory 
note  which  was  secured  from  the  maker  by 
fran^,  unless  the  testimony  in  favor  of  his 
good  faith  is  such  that  no  fair-minded 
person  can  draw  any  other  inference  there- 
from. 

Same  —  testimony   of  bona   fide. 

3.  Uncontroverted  evidence  in  favor  of 
the  bona  fides  of  the  purchaser  of  a  note 
procured  from  the  maker  by  fraud  is  not 
sufiicient  to  authorize  a  directed  verdict 
for  the  holder,  in  an  action  upon  the 
note,  if  the  inferences  to  be  drawn  from 
all  the  circumstances  are  open  to  different 
conclusions  by  reasonable  men. 

Same  —  bad  faith  ^  suspicious  circum- 
stances. 

4.  Knowledge  of  suspicious  circum- 
stances, or  failure  to  inquire  into  the  con- 
sideration on  the  part  of  a  purchaser  of 
a  note  which  has  been  secured  from  the 
maker  by  fraud,  may  be  sufficient  evidence 
of  bad  faith  to  take  that  question  to  the 
jury  in  an  action  upon  the  note. 

Evidence  —  original  petition  ~  amend- 
ment. 

5.  The  original  petition  in  an  action 
upon  a  promissory  note,  which  sets  out  the 
chain  of  title  from  the  maker  to  plaintiff, 
is  admissible  in  evidence  after  an  amend- 
ment inserting  a  link  in  the  chain  imme- 
diately before  plaintiff,  where  the  admis- 
sion contained  in  it  is  inconsistent  with 
testimony  at  the  trial  as  to  the  facts  of 
plaintifiTs  purchase. 

Same  —  bona  fldes  ^  question  for  Jury. 

6.  One  suing  on  a  note  which  had  been 


Note. —  See    note    to    Mee    v.    Carlson, 
ante,  351. 
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procured  from  the  maker  by  fraud  cannot 
be  permitted  to  testify  that  he  purcluised 
the  note  in  good  faith  and  for  v^lue,  $ir<c« 
that  is  the  question  which  the  jury  must 
decide. 

Same  — absence  of  Icnowledge. 

7.  One  suing  on  a  note  which  had  bcfi 
obtained  from  the  maker  by  fraud  cannot 
be  permitted  to  testify  that  he  bouglit  it 
before  it  was  due,  when  it  is  concedtfd  t'l^t 
he  never  saw  it  and  knew  nothing  of  its 
terms  except  as  he  was  informed  by  oae 
who  may  have  acted  as  his  agent  in  ikt 
transaction. 

(December  20,  1909.) 

APPEAL  by  defendant  from  a  judsracnt 
of  the  District  Court  for  Pottawat- 
tamie County  in  plaintifTs  favor  in  an  ac- 
tion brought  to  recover  the  amoimt  alleg<^i 
to  be  due  on  a  promissory  note.    Eerer*!. 

The  facts  are  stated  in  the  opinion. 

Messrs.    A.    T.    Flicklnger    and  L  5. 
Fliclclnger,  for  appellant: 

Knowledge   of  fraud  may  be  establi-'i-'i 
by  circumstantial  evidence. 

Haggard  v.  Petterson,  107  Iowa.  421.  T^ 
N.  W.  53 ;  Commercial  Bank  v.  Paddick,  1«0 
Towa,  63,  67  N.  W.  687;  Merrill  v.  Packer. 
80  Iowa,  547,  45  N.  W.  1076;  Merrill  v. 
Hole,  85  Iowa,  66,  62  N.  W.  4;  BeimMt 
State  Bank  v.  Schloesser,  101  Iowa,  51(\  1^ 
N.  W.  705;  United  States  Nat.  Bank  v.  Cr.«- 
ley,  86  Iowa,  634,  63  N.  W.  352. 

Frauds  and  failure  of  consideration  hav- 
ing been  shown,  the  burden  shifted  to  tl-? 
plaintiff  to  show  that  she  was  a  bona  uii 
holder  without  notice  for  value. 

United  States  Nat.  Bank  v.  Crosltf 
supra;  Freittenberg  v.  Rubel,  123  I'>ws 
156,  98  N.  W.  624;  Bank  of  Monroe  v.  At. 
derson  Bros.  Min.  &  R.  Co.  65  Iowa,  €? 
22  N.  W.  929;  Woodward  v.  Rodgers  ^' 
Ipwa,  342;  Rock  Island  Nat.  Bank  v.  ^-1 
son,  41  Iowa,  563 ;  State  Bank  ▼.  Cook,  2i 
Iowa,  111,  100  N.  W.  72. 

The  negotiable  instrument  law  did  r^^ 
change  the  rule  as  to  the  burden  of  proi 

Keegan  v.  Rock,  128  Iowa,  39,  102  N.  ^V 
805. 

Messrs.  Mayne  &  Hazelton  for  ap;e 
lee.    - 

Weaver,  J.,  delivered  the  opinion  of  i\ 
court : 

The  note  in  suit  w^as  given  to  Baxter 
Recroft  for  part  of  the  purchase   price 
certain  lands  in  Nebraska,   and  secunyl 
mortgage   upon   the    property.      There  '^ 
evidence  from  which  the  jury  might  pr-  \-. 
ly  find  that  defendant  was  induced  to  V 
the  property  and  give  the  note  by  the  f 
and  fraudulent  representations  of  Ba\t'~ 
Recroft    as    to    the    location,    quality,   a 
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value  of  the  land.  There  was  also  evidence 
from  which  it  might  be  found  that  E.  £. 
Hart,  a  broker  and  banker  at  Council  Bluffs, 
Iowa,  purchased  the  notes  and  mortgage 
so  given  by  defendant  at  a  discount  of  about 
25  per  cent  from  their  face  value;  such  pur- 
chase being  effected  through  the  agency  or 
assistance  of  one  Gaines,  who  had  knowledge 
of  the  fraud  which  had  been  perpetrated  on 
the  defendant.  After  receiving  the  paper, 
Hart  notified  the  defendant  that  he  had  it, 
and  was  informed  by  her  that  she  had  been 
defrauded  in  the  deal  and  would  not  pay 
the  debt  unless  she  was  compelled  to  do  so. 
Later  this  action  at  law  was  brought  on  one 
of  the  notes  in  the  name  of  Mrs.  A.  W.  Way 
as  plaintiff,  who  claimed  to  be  an  innocent 
purchaser  thereof  before  maturity.  Mrs. 
Way  was  an  aunt  of  Hart,  living  in  the 
state  of  New  York,  and  the  petition  was 
verified  by  him  as  her  agent.  The  defend- 
ant answered,  denying  the  good  faith  of 
plain tiff^s  alleged  purchase  and  ownership 
of  the  paper,  and  pleading  fraud  in  its  in- 
ception and  consequent  damage  to  her  in 
more  than  the  amount  of  the  note.  Evi- 
dende  was  offered  and  introduced  on  both 
sides;  and,  when  the  parties  had  rested,  the 
court,  upon  plaintiff's  motion,  directed  a 
verdict  against  the  defendant  for  the  full 
amount  of  the  note,  on  the  ground  that 
there  was  no  evidence  in  the  record  upon 
which  a  verdict  in  defendant's  favor  could 
be  sustained.  The  correctness  of  that  rul- 
ing is  the  main  question  presented  for  our 
review.  It  should  also  be  said  that,  after 
this  suit  was  commenced,  and  after  her 
deposition  had  been  taken,  Mrs.  Way  died, 
and  her  administrator  has  been  substituted 
as  plaintiff. 

As  has  already  been  stated,  the  case,  as 
made,  presents  evidence  tending  to  sustain 
the  defendant's  claim  that  the  note  had  .its 
inception  in  fraud.  If  defendant  testifies 
truthfully  (and  her  credibility  was  a  mat- 
ter for  the  jury  to  determine),  she  was  the 
victim  of  a  rank  imposition  devised  and 
executed  by  Baxter  k  Recroft,  with  the  aid 
of  others,  whereby  she  was  induced  to  pur- 
chase a  lot  of  very  undesirable  land  at  a 
grossly  exorbitant  price.  Assuming  the  suf- 
ficiency of  this  showing,  as  we  must  for  the 
purposes  of  this  appeal,  the  burden  was 
cast  upon  the  plaintiff  to  prove  that  Mrs. 
Way,  or  some  person  under  whom  she 
claims,  acquired  title  to  the  paper  in  due 
course.  Code  Supp.  1907,  §  3060a59.  To  re- 
move this  burden  she  was  required  to  show 
by  competent  evidence:  (1)  That  she  be- 
came the  holder  of  the  note  before  it  was 
overSue  and  without  notice  that  it  had  been 
previously  dishonored,  if  such  was  the  fact; 
(2)  that  she  took  it  in  good  faith  for  value; 
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and  (3)  that  at  the  time  it  was  negotiated 
she  had  no  notice  of  any  infirmity  in  the 
note  or  defect  in  the  title  of  the  person 
negotiating  it.  Code  Supp.  1907,  §  3060a52. 
And  to  justify  the  court  in  directing  a  ver- 
dict in  her  favor^  the  testimony  of  the  bona 
fide  character  of  her  holding  must  not  only 
be  without  substantial  evidence  tending  to 
impeach  it,  but  the  showing  in  its  support 
must  be  so  clear  and  unequivocal  as  to  leave 
no  room  for  difference  of  opinion  concerning 
it  among  fair-minded  men.  McNi^ht  v.  Par- 
sons, 136  Iowa,  397,  22  L.R.A.(N.S.)  718, 
125  Am.  St.  Rep.  265,  113  N.  W.  858. 

Does  the  record  make  such  a  case  for  the 
appellee?  The  statute  provides  that  to 
constitute  notice  of  infirmity  in  a  negotia- 
ble instrument,  or  of  a  defect  in  the  title 
of  the  person  negotiating  it,  the  person  to 
whom  it  is  negotiated  must  have  had  ac- 
tual knowledge  thereof,  or  knowledge  of 
such  facts  that  his  action  in  taking  the  in- 
stnmient  amounts  to  bad  faith.  Code  Supp. 
1907,  §  3066a56.  This  provision  simply 
puts  in  statutory  form  a  rule  of  the  com- 
mon law  as  previously  interpreted  by  this 
and  many  other  courts.  Keegan  v.  Rock, 
128  Iowa,  43,  102  N.  W.  805.  In  some  of 
the  states  it  seems  to  have  been  held  that 
one  who  takes  a  transfer  of  negotiable  paper 
under  circumstances  to  put  a  reasonable  per- 
son on  inquiry  as  to  defenses  against  it  is 
considered  as  having  notice  of  the  facts 
which  such  inquiry  would  develop;  but  the 
more  general  trend  of  the  decisions  from  an 
early  day  has  been  to  the  effect  that  mere 
ground  of  suspicion  as  to  possible  defects 
in  the  title  of  the  negotiator,  or  of  the  ex- 
istence of  defenses  to '  the  instrument  ne- 
gotiated, is  not  the  equivalent  of  notice  to 
the  transferee,  and,  to  be  regarded  as  an 
innocent  purchaser,  he  need  not  as  a  matter 
of  law  be  diligent  to  investigate  the  .cir- 
cumstances of  the  origin  of  the  paper, 
though,  if  the  negligence  be  of  a  marked  or 
gross  character,  it  may  be  competent  to  es- 
tablish the  mala  fides  of  the  purchase.  That 
which  will  charge  the  paper  in  his  hands 
with  prior  equities  and  defenses  is  actual 
or  direct  notice  of  the  facts,  or,  in  the  ab- 
sence of  such  notice  or  knowledge,  the  exist- 
ence to  his  notice  of  such  facts  or  circum- 
stances that  his  action  in  taking  the  paper 
amounts  to  bad  faith.  Of  this  class  of 
cases  an  illustfative  example  is  Goodman 
V.  Simonds,  20  How.  343,  15  L.  ed.  934, 
which  is  a  leading  case  upon  the  subject. 
The  court  there,  speaking  by  Clifford,  J., 
and  laying  down  the  rule  as  it  has  fre- 
quently been  recognized  in  this  jurisdiction, 
held  that  mere  ground  or  suspicion  known 
to  the  purchaser  of  negotiable  paper  before 
maturity,  or  even  negligence  on  his  part^  is 
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not  in  itself  sufficient  to  charge  liim  with 
notice,  and  proceeds  also  to  speak  of  the 
limitations  to  be  observed  in  the  applica- 
tion of  such  rule.  It  says:  ''Whether  the 
party  had  such  knowledge  or  not  is  a  ques- 
tion of  fact  for  the  jury,  and,  like  other 
disputed  questions  of  scienter,  must  be  sub- 
mitted to  their  determination  under  the 
instructions  of  the  court;  and  the  proper 
inquiry  is:  Did  the  party  seeking  to  en- 
force the  payment  have  knowledge,  at  the 
time  of  the  transfer,  of  the  facts  and  cir- 
cumstances which  impeach  the  title  as  be- 
tween the  antecedent  parties  to  the  instru- 
ment? And  if  the  jury  find  that  he  did 
not,  then  he  is  entitled  to  recover,  unless 
the  transaction  was  attended  by  bad  faith, 
even  though  the  instrument  had  been  lost 
or  stolen.  Everyone  must  conduct  himself 
honestly  in  respect  to  the  antecedent  par- 
ties when  he  takes  negotiable  paper,  in  or- 
der to  acquire  a  title  which  will  shield 
him  against  prior  equities.  While  he  is  not 
obliged  to  make  inquiries,  .he  must  not  wil- 
fully shut  his  eyes  to  the  means  of  knowl- 
edge which  he  knows  are  at  hand,  as  was 
plainly  intimated  by  Baron  Parke  in  May 
&  Chapman,  16  Mees.  k  W.  355,  for  the  rea- 
son that  such  conduct,  whether  equivalent 
to  notice  or  not,  would  be  plenary  evidence 
of  bad  faith." 

The  courts  accepting  the  rule  of  the 
Croodman  Case  have  not  been  uniform  in 
their  holdings  as  to  where  the  burden  of 
proof  lies  in  an  action  by  the  purchaser  of 
negotiable  paper  tainted  with  fraud  in  its 
inception ;  but  it  has  long  been  the  doctrine 
in  this  and  many  other  states  that,  such 
fraud  being  shown,  the  burden  is  not  upon 
the  defendant  to  show  the  plaintiff's  bad 
faith  in  the  purchase,  but  is  upon  the  plain- 
tiff to  aflirmatively  establish  his  good  faith 
in  that,  transaction.  Kecgan  v.  Rock,  128 
Iowa,  39,  102  X.  W.  805,  and  cases  there 
cited.  It  is  important  that  this  distinction 
be  borne  in  mind  in  the  consideration  of 
cases  like  the  one  at  bar,  for  it  is  quite 
possible  that  the  testimony  as  a  whole  may 
be  insufficient  to  justify  an  affirmative  find- 
ing of  bad  faith,  on  the  part  of  the  plain- 
tiff, and  still  not  be  so  conclusive  of  his 
pood  faith  as  to  require  a  withdrawal  of 
the  question  from  the  jury.  C'ox  v.  Cline, 
139  Iowa,  128,  117  N.  W,  48;  Mace  v.  Ken- 
nedy, 68  Mich.  389,  36  N.  W.  187.  It  is 
ordinarily  to  be  expected,  in  these  cases, 
that  the  purchaser  will  testify  to  his  good 
faith  and  want  of  notice,  and  that  defend- 
ant is  compelled  to  rely  upon  circumstantial 
evidence  to  rebut  such  showing.  Whether 
plaintiff  has  sufficiently  satistiod  the  bur- 
den resting  upon  him,  and  made  good  his 
claim  to  be  an  innocent  purchaser,  is  there- 
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fore  a  question  for  the  jury,  save  in  those 
instances  where  the  testimony  is  not  only 
consistent  with  the  good  faith  of  such  pur- 
chase, but  is  such  that  no  fair-minded  per- 
son  can   draw   any   other   inference   there- 
from.    A   categorical    denial   of   notice  or 
knowledge  is  something  which  in  many,  if 
not  in  most,  instances  cannot  be  opposed 
by     direct     proof;      and     the     credibility 
of    the    witnesses,    their    inteceat    in    the. 
case,  the  reasonableness  or  unreasonableness 
of  their   statements,   the   time,    place   and 
manner  of  the  transaction,  its  conformity 
to    or    its    departure   from    the    ordinary 
methods    of    business,    and    all    the    other 
facts  and  circumstances  which,  though  of 
slight    moment    in    themselves,    yet,    when 
taken  together,  give  character  and  color  to 
the   purchase   under   inquiry,   constitute   a 
showing  which  the  court  cannot  properly 
pass  upon  as  a  matter  of  law.     Observing 
this  principle  it  has  frequently  been  held 
that  a  denial  of  notice  by  the  purchaser, 
though  he  be  uncontradicted  by  any  other 
witness,  is  not  sufficient  to  justify  a  di- 
rected verdict  in  his  favor.     Canajoharie 
Nat.   Bank  r.  Diefendorf,   123   N.   Y.   191, 
10  L.R.A.  676,  26  N.  E.  402;  Joy  v.  Diefen- 
dorf,  130  N.  Y.  6,  27  Am.  St  Rep.  484,  28 
N.  E.  602;  McNight  v.  Parsons,  136  Iowa, 
390,  22  L.R.A.(N.S.)  718,  125  Am.  St.  Rep. 
265,   113  N.   W.  858.     Uncontradicted  evi- 
dence is  not  sufficient  to  command  a  direct- 
ed verdict,  where  the  inferences  to  be  drawn 
from  all  the  circumstances  are  open  to  dif- 
ferent conclusions  by  reasonable  men.     El- 
wood  V.  Western  U.   Teleg.   Co.  45   N.   Y. 
649,   6  Am.  Rep.   140;    Honegger  v.  Wett- 
stein,  94  N.  Y.  252;  Alabama  Gold  L.  Ins. 
Co.  V.  Mobile  Mut,  Ins.  Co.   81  Ala.  329, 
1   So.  661;   West  Branch  Bank  v.  Donald- 
son, 6  Pa.  179;  Rumsey  v.  Boutwell,  61  Hun, 
105,  16  N.  Y.  Supp.  766;  Shaffer  v.  Clark, 
90  Pa.  94;   Dibble  v.  Northern  Assur.  Co. 
70  Mich.  1,  14  Am.  St.  Rep.  470,  37  N.  W. 
704.     Says  the  Massachusetts  court:      "It 
is  not  often,  where  a  party  has  the  burden 
of  proving  a  fact  by  the  testimony  of  wit- 
nesses,  that   the  jury  can   be   required   by 
the  court  to  say  that  the  fact  is  proved. 
They  may  disbelieve  the  witnesses.     If  the 
conclusion  is  to  be  reached  by  drawing  in- 
ferences  of   fact   from   other   facts   agreed, 
ordinarily  the  jury  alone  can  draw  these  in- 
ferences.       It      is      only      when      no      in- 
ferences are  possible  except  those  which  lead 
to  one  conclusion  that  the  jury  can  be  re- 
quired  to   find   a  proposition    affirmatively 
established."     Anthony  v.  Mercantile  Mut. 
Acci.   Asso.   102   Mass.  354,   26  L,R.A.  406, 
44  Am.   St.   Rep.   307,   38  N.   E.   973.  •  See, 
also.  Slvillorn  v.  Baker,  82  Ark.  86,  118  Am. 
St.  Rop.  52,  100  S.  W.  704,  12  A.  &  E.  Ann. 
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Cas.   243,   and   Oleson   ▼.   Hendrickson,    12 
Iowa,  222. 

In  the  last-cited  case  the  court  said:  "It 
is  true,  all  the  evidence  for  the  defense  had 
been  ruled  out  as  inadmissible  under  the 
state  of  the  pleadings;  still,  before  the 
plaintiff  could  recover,  he  was  bound  to 
prove  the  substance  of  his  complaint  against 
the  defendant.  Whether  he  had  done  so  or 
not,  it  was  the  province  alone  of  the  jury 
to  determine,  and  it  was  not  competent 
for  the  court  to  take  this  matter  out  of 
the  hands  of  the  jury."  In  Elwood  v.  West- 
ern U.  Teleg.  Co.  supra,  the  court  pertinent- 
ly observes:  "It  is  undoubtedly  the  general 
rule  that,  where  unimpeached  witnesses  tes- 
tify distinctly  and  positively  to  a  fact  and 
are  uncontradicted,  their  testimony  should 
be  credited  and  have  the  effect  of  overcom- 
ing a  mere  presumption;  .  .  .  but  this 
rule  is  subject  to  many  qualifications.  There 
may  be  such  a  degree  of  improbability  in 
the  statements  themselves  as  to  deprive 
them  of  credit,  however  positively  made. 
The  witnesses,  though  unimpeached,  may 
have  such  an  interest  in  the  question  at  is- 
sue as  to  affect  their  credibility.  .  .  . 
And,  furthermore,  it  is  often  a  difficult 
question  to  decide  when  a  witness  is,  in  a 
legal  sense,  uncontradicted.  He  may  be 
contradicted  by  circumstances  as  well  as  by 
statements  of  others  contrary  to  his  own. 
In  such  cases  courts  and  juries  are  not 
bound  to  refrain  from  exercising  their  judg- 
ment, and  to  blindly  adopt  the  statements 
of  the  witness,  for  the  simple  reason  that 
no  other  witness  has  denied  them,  and  that 
the  character  of  the  witness  is  not  im- 
peached." That  the  circumstances  under 
which  a  note  is  negotiated  may  be  suffi- 
cient to  sustain  a  verdict  against  the  hold- 
er's positive  denial  of  notice  has  been  fre- 
quently held.  Commercial  Bank  v.  Pad- 
dick,  90  Iowa,  63,  57  N.  W.  687 )  City  De- 
posit Bank  v.  Green,  138  Iowa,  156,  115 
N.  W.  893;  Bennett  State  Bank  v.  Schloes- 
ser,  101  Iowa,  571,  70  N.  W.  705;  McNight 
V.  Parsons,  supra;  Keegan  v.  Rock,  128 
Iowa,  39,  102  N.  W.  805;  Detroit  Nat. 
Bank  v.  Union  Trust  Co.  158  Mich.  557, 
123  N.  W.  28.  Speaking  of  this  proposi- 
tion in  Hoffman  v.  Leibfarth,  51  Iowa,  711, 
Appx.,  2  N.  W.  518,  it  is  said:  "It  is  not 
essential  the  knowledge  of  the  plaintiff 
should  have  been  established  by  direct  tes- 
timony. It  may  be  established  by  circum- 
stances and  inference  therefrom."  See  also: 
Custard  v.  Hodges,  155  Mich.  361,  119  N. 
W.  583;  Detroit  Nat.  Bank  v.  Union  Trust 
Co.  145  Mich.  656,  116  Am.  St.  Rep.  319, 
108  N.  W.  1092;  Peirson  v.  McNeal,  137 
Mich.  158,  100  N.  W.  463;  Goodrich  v.  Mc- 
Donald, 77  Mich.  486,  43  N.  W.  1019; 
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Shirk  V.  Neible,  166  Ind.  66,  83  Am.  St. 
Rep.  150,  59  N.  E.  281;  Auten  v.  Gruner, 
90  111.  300;  Johnson  v.  Way,  27  Ohio  St 
380;  Myers  v.  Bealer,  30  Neb.  280,  46  N. 
W.  479;  Sullivan  v.  Langley,  120  Mass. 
437;  Jones  v.  Gordon,  L.  R.  2  App.  Cas. 
627,  4  Eng.  Ruf.  Cas.  416. 

These  authorities,  and  many  others  which 
might  be  cited,  uphold  with  much  unanimity 
the  rule,  as  we  have  stated  it,  that  neither 
negligence,  nor  knowledge  of  suspicious  cir- 
cumstances, nor  failure  to  inquire  into  the 
consideration,  will  in  or  of  itself  be  bad 
faith  in  a  holder  of  negotiable  paper  who 
purchases  it  in  the  ordinary  course  of  busi- 
ness; but  they  are  equally  consistent  in 
holding  that  the  existence  of  such  facts  may 
be  evidence  of  bad  faith  sufficient  to  take 
the  question  to  the  jury;  and  especially  is 
this  so  where  the  burden  is  upon  the  holder 
to  establish  the  innocent  character  of  his 
purchase.  Applying  the  law  thus  stated  to 
the  record  in  the  instant  case,  we  are  of  the 
opinion  that  the  trial  court  erred  in  direct- 
ing a  verdict  for  the  plaintiff. 

In  view  of  the  necessity  of  ordering  a  new 
trial,  we  refrain  from  expressing  any  opin- 
ion upon  the  merits  of  the  case,  and  enter 
upon  no  review  in  detail  of  the  evidence 
offered.  It  is  sufficient,  at  this  point,  to 
say  that,  observing  the  fundamental  rule  by 
which,  upon  an  appeal  from  an  order  direct- 
ing a  verdict,  this  court  is  bound  to  give 
the  evidence  the  most  favorable  construc- 
tion for  the  appellant  of  which  it  is  rea- 
sonably susceptible,  we  think  there  is  tes- 
timony in  the  record  from  which  the  jury 
could  properly  find  that  the  note  in  suit 
was  purchased  by  Hart  for  and  on  account 
of  Mrs.  Way,  or,  in  other  words,  that  Hart's 
relation  to  the  matter  was  that  of  agent 
for  Mrs.  Way,  and  that  the  circumstances 
attending  the  negotiation  were  such  that, 
under  the  rules  of  law  hereinbefore  dis- 
cussed, the  question  whether  the  plaintiff 
had  established  the  good  faith  of  that  trans- 
action should  have  been  submitted  to  the 
jury.  We  may  further  say  that,  even  if 
it  be  granted  that  Mrs.  Way  derived  her 
title  from  Hart  as  an  intermediate  holder 
in  his  own  right,  the  proof  of  the  good- 
faith  character  of  her  holding  is  not  so 
clearly  and  affirmatively  established  as  to 
permit  the  court  to  pass  upon  it  peremp- 
torily as  a  matter  of  law.  This  phase  of 
the  case  is  involved  in  considerable  obscur- 
ity, and  the  record  discloses  a  failure  in  the 
production  of  the  best  evidence  of  which  the 
case  was  apparently  capable,  which,  to  say 
the  least,  leaves  room  for  unfavorable  in- 
ferences. This  reticence,  we  assume,  did  not 
arise  from  any  desire  to  suppress  or  with- 
hold the  facts,  but  rather  from  a  miscon- 
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ception  of  the  position  of  the  respective 
parties  with  respect  to  the  burden  of  proof, 
to  which  we  have  frequently  referred  in  this 
opinion.  To  illustrate,  it  appears  that  the 
transaction  between  Mrs.  Way  and  Hart  was 
affected  entirely  by  correspondence.  Hart 
also  says  that  a  record  of  this,  with  other 
business  transactions  with  Mrs.  Way,  was 
kept  or  entered  upon  his  books;  but  neither 
the  correspondence  nor  the  books,  which 
ought  to  be  the  best  possible  evidence  to 
'show  the  nature  and  circumstances  of  this 
transaction,  are  put  in  evidence.  Counsel 
for  appellee  say  that  defendant  did  not  ask 
for  the  production  of  the  books  and  letters, 
and,  if  she  wanted  them,  she  should  have 
made  the  proper  demand  or  request  therefor. 
It  is  true  the  request  made  was  rather 
vague  and  indefinite,  and  probably  insuffi- 
cient to  compel  the  production  as  a  matter 
of  right;  but  it  must  be  remembered  that 
the  appellant,  having  proved  the  fraud  at- 
taching to  the  inception  of  the  notes,  was 
not  required  to  go  farther  and  show  the 
mala  fides  of  the  plaintiff's  purchase;  but 
it  was  incumbent  on  plaintiff,  in  order  to 
recover,  to  show  her  hand,  and  open  up  the 
details  of  the  transaction  to  the  inspec- 
tion of  the  court  and  jury.  If,  with  this 
burden  upon  her,  plaintiff  could  afford  to 
take  the  chances  of  not  producing  this  testi- 
mony, it  could  hardly  be  expected  that  de- 
fendant would  take  the  chances  of  what  an 
excursion  into  the  books  and  correspondence 
of  her  adversary  might  develop. 

Of  the  other  errors  argued,  we  need  only 
allude  to  the  following:  The  original  peti- 
tion filed  in  the  suit  alleged  that  the 
note  in  suit  was  indorsed  and  transferred  by 
Baxter  &  Recroft  to  Thompson,  and  that 
Thompson  sold  and  transferred  it  to  plain- 
tiff, and  it  was  not  until  after  the  case  had 
been  pending  about  a  year  that  the  pleading 
was  amended,  alleging  the  sale  of  the  paper 
by  Thompson  to  Hart  and  by  Hart  to  plain- 
tiff. On  the  trial  defendant  offered  the  al- 
legation of  the  original  petition  in  evidence 
as  tending  to  support  the  theory  that  Hart's 
position  in  the  transaction  was  that  of  an 
agent  instead  of  a  purchaser  in  his  own 
right,  and  upon  the  objection  of  plaintiff 
the  testimony  was  excluded  as  incompetent, 
immaterial,  and  irrelevant.  The  objection 
should  have  been  overruled.  The  allegation 
in  the  pleading  was  of  the  nature  of  an  ad- 
mission by  the  plaintiff  inconsistent  with 
her  subsequent  claim,  and  inconsistent  with 
the  testimonv  offered  in  her  behalf  on  the 
trial,  and  defendant  was  entitled  to  put  it 
in  evidence  for  whatever  the  jury  miglit  find 
it  worth  in  arriving  at  tlie  triitli  of  tlie 
controversy.  This  is  especially  true  wlien 
the  offered  allegation  lias  been  witli drawn 
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or  superseded  by  a  subsequent  pleading. 
Marshall  Field  Co.  v.  Oren  Ruffcorn  Co.  117 
Iowa,  167,  90  N.  W.  618;  Shipley  ▼.  Rea- 
soner,  87  Iowa,  665,  54  N.  W.  470;  Leach  v. 
Hill,  97  Iowa,  81,  66  N.  W.  69;  Burns  v. 
Chicago,  Ft.  M.  &  D.  M.  R.  Co.  110  Iowa, 
386,  81  N.  W.  794;  Ludwig  v.  Blackshere, 
102  Iowa,  370,  71  N.  W.  356;  Raridan  ▼. 
Central  Iowa  R.  Co.  69  Iowa,  631,  29  N. 
W.  699.  It  is  easy  to  say  that,  upon  the 
chief  point  in  controversy,  such  an  admis- 
sion of  record,  though  not  conclusive  and 
still  open  to  explanation,  might  easily  be 
of  material  weight  in  the  minds  of  the  jury, 
and  its  exclusion  was  therefore  prejudicial 
error.  This  error  was  made  more  injurious 
in  the  present  case  by  the  fact  that  the 
court  at  first  admitted  the  evidence  and  al- 
lowed it  to  be  read  to  the  jury,  but  later  re- 
called the  ruling  and  excluded  it,  thus  em- 
phasizing to  the  jury  that  the  admission  in 
the  superseded  pleading  could  not  be  con- 
sidered by  them. 

Again,  Mrs.  Way,  in  her  deposition,  was 
permitted  to  answer  in  the  affirmative,  and 
over  defendant's  objection,  the  direct  ques- 
tion whether  she  "purchased  said  note  in 
good  faith  and  for  value."  This  was  sim- 
ply the  witness's  conclusion  of  mixed  law 
and  fact,  and  involved  the  ultimate  question 
the  jury  were  impaneled  to  decide.  The 
objection  should  have  been  sustained.  This 
witness  was  also  permitted  to  say  that  she 
bought  the  notes  before  they  were  due, 
when  it  is  conceded  she  never  saw  the  notes 
and  knew  nothing  of  their  terms  except  as 
she  had  been  informed  by  Hart,  and,  while 
the  answer  was  doubtless  given  in  all  can- 
dor, it  was  evident  she  was  only  repeating 
hearsay  information;  and  defendant's  mo- 
tion to  strike  such  answer  should  have  been 
sustained.  In  view,  however,  of  the  record 
as  a  w^hole,  we  should  not  be  inclined  to  re- 
verse on  this  ground  alone. 

Others  errors  argued  are  either  not  well 
assigned,  or  are  of  a  nature  not  likely  to 
arise  on  a  retrial. 

For  the  reasons  hereinbefore  indicated, 
the  judgment  appealed  from  is  reversed,  and 
the  cause  remanded  for  a  new  triaL 
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V. 

JOSEPH  LENFANT  et  al.,  Appts. 
(126  La.  455,  52  So.  676.) 

Nuisance  —  what  constitutos. 

1.  An    unauthorized    obstruction   upon   a 
public  street  is  a  nuisance  per  ae,  but  no 
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lawful  use  which  an  indiWdual  makes  of 
his  own  property  is  a  nuisance  per  sc,  nor 
can  it  be  made  so  by  a  municipal  ordi- 
nance; and  whether  it  is  a  nuisance  in 
fact,  or  per  accidens,  depends  upon  the  cir- 
cumstances and  surroundings. 

Same  —  parking  of  cars  —  ordinance  — 
validity. 

2.  An  ordinance  which  absolutely  pro- 
hibits the  doing  of  things  upon  property 
which  appears  to  be  the  subject  of  private 
ownership,  which  are  harmlees  in  them- 
selves, and  may  or  may  not  become  nui- 
sances, according  to  the  manner  in  which 
they  are  done,  is  unconstitutional,  because 
it  seeks  unduly  to  regulate  and  trammel 
the  use  of  such  property;  and  where  it  im- 
poses arbitrary  and  unreasonable  obliga- 
tions it  is  illegal,  for  tliat  reason. 

(May  9,  1910.) 

APPEAL  by  defendants  from  a  judgment 
Df  the  Second  Recorder's  Court  of  the 
City  of  New  Orleans  convicting  them  of 
violation  of  a  municipal  ordinance  regu- 
lating the  parking  of  railroad  cars  and  then 
making  up  of  trains.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Denesire  &  Blair  and  Victor 
liCovy  for  appellants. 

Messrs.  John  J.  Rcilley  and  I.  D. 
Moore,  for  appellee: 

Public  policy  requires  that  a  municipal 
corporation  should  not  be  disturbed  in  the 
exercise  of  its  powers  .unless  it  has  clearly 
transcended  its  authority. 

Monroe  v.  Gcrspach,  33  La.  Ann.  1011; 
Kennedy  v.  Phelps,  10  La.  Ann.  227;  State 
V.  Cozzens,  42  La,  Ann.   1070,  8  So.  268; 


State  V.  Canal  &  C.  R.  Co.  50  La.  Ann.  1189, 
56  L.R.A.  287,  24  So.  265. 

Every  citizen  holds  his  property  subject 
to  tlie  proper  exercise  of  the  police  power, 
and  laws  and  regulations  of  the  character 
in  question,  though  they  may  disturb  the 
enjoyments  of  individual  rights,  are  not 
unconstitutional,  though  no  provision  is 
made  for  compensation  for  such  disturb- 
ance. 

1  Dill.  Mun.  Corp.  4th  ed.  §  141. 

If  one  sort  of  fuel  will  produce  a  smoke 
less  obnoxious  than  another  it  is  the  duty 
of  the  one  responsible  to  use  the  fuel 
less  objectionable. 

16  Am.  &  Eng.  Enc.  Law,  p.  248. 

A  nuisance  is  public  if  it  affects  the 
surrounding  community  generally  or  the 
people  of  some  local  neighborhood,  although 
it  may  be  located  on  private  property,  and 
such  a  nuisance  is  one  which  the  common 
council  is  authorized,  as  a  government  agen- 
cy, to  abate. 

Wood,  Nuisances,  2d  ed.  pp.  2,  75;  Bal- 
timore &  P.  R.  Co.  V.  Fifth  Baptist'  Church, 
108  U.  S.  317,  27  L.  ed.  739,  2  Sup.  Ct. 
Rep.  719;  People  v.  Detroit  White  Lead 
Works,  82  Mich.  471,  9  L.R.A.  722,  46  N.  W. 
735;  Louisville  &  N.  R.  Co.  v.  Orr,  91  Ky. 
109,  15  S.  W.  8;  Wylie  v.  Elwood,  134 
111.  281,  9  L.R.A.  726,  23  Am.  St.  Rep.  673, 
25 -N.  E.  570;  Winslow  v.  Bloomington,  24 
111.  App.  647;  McAndrews  v.  CoUerd,  42 
N.  J.  L.  189,  36. Am.  Rep.  508;  Cincinnati 
R.  Co.  V.  Com.  80  Ky.  137;  State  v.  Canal 
&  C.  R.  Co.  supra;  Dill.  Mun.  Corp.  4th  ed. 
§  141;  Monroe  v.  Gerspach  and  State  v. 
Cozzens,     supra;     McQuillin,     Mun.     Ord. 


Note,  —  Parlcing    cars    or    maUing    up 
trains  within  city   limits. 

The  use  of  the  streets  of  a  city  for  the 
pur^se  of  making  up  or  breaking  up 
trains,  or  for  parking  and  storing  cars,  is 
a  nuisance,  and  a  railroad  has  no  right  to 
use  its  tracks  and  sidings  on  the  streets 
for  such  purposes.  Click  v.  Baltimore  & 
O.  R.  Co.  8  Mackey,  412,  subsequent  ap- 
peal 21  D.  C.  363;  (See  also  Neitzey  v. 
Baltimore  &  P.  R.  Co.  6  Mackey,  34)  ; 
Hopkins  v.  Baltimore  &  P.  R.  Co.  6  Mackey, 
311;  Fitzgerald  v.  Baltimore  &  P.  R.  Co. 
8  Mackey,  513;  Owensboro  &  N.  R.  Co. 
V.  Sutton,  12  Ky.  L.  Rep.  247,  13  S.  W. 
1086;  Pennsylvania  R.  Co.  v.  Angel,  41  N. 
J.  Eq.  310,  56  Am.  Rep.  1,  7  Atl.  432; 
Pennsylvania  R.  Co.  v.  Thompson,  45  N. 
J.  Eq.  870,  19  Atl.  022;  Mahady  v.  Biish- 
wick  R.  Co.  91  N.  Y.  148,  43  Am.  Rep.  OGl. 

The  use  of  a  street  as  a  switching  yard, 
in  drawing  freip:ht  cars  constantly  to  and 
from  the  company's  yards,  has  also  been 
restrained  as  a  nuisance.  Kavanni:,'h  v. 
Mobile  &  G.  R.  Co.  78  iln.  803,  4  S.  K.  113. 

The  use  of  tracks  in  a  city  street  for 
shifting  cars  should  not  be  ohsnlutrly  pre- 
vented, but  limited  as  is  reasonably  neces- 
29  L.R.A.(N.S.) 


sary  for  the  purpose  of  carefully  taking 
its  cars  into  or  out  of  the  station,  to  place 
them  in  the  various  trains.  Hopkins  v. 
Baltimore  &  P.  R.  Co.  supra;  Glick  v. 
Baltimore  &  O.  R.  Co.  21  D.  C.  363. 

A  municipal  ordinance  prohibiting  a  rail- 
road company  from  making  up  trains  or 
distributing  cars  across  a  street  is  a  proper 
exercise  of  municipal  ppwer  when  con- 
strued to  mean  that  the  company  shall  not 
stop  its  engines,  cars,  or  trains  across  the 
street  during  the  switching  operations,  but 
is  invalid  when  construed  to  prevent 
altogether  the  company  from  crossing  the 
street  when  switching  its  cars.  Birming- 
ham v.  Alabama  G.  S.  R.  Co.  98  Ala.  134, 
13  So.  141. 

The  use  of  railroad  tracks  upon  a  city 
street  for  the  purpose  of  distributing  cars 
and  making  up  trains  causes  such  special 
injury  to  the  abutting  owners  that  they 
may  maintain  a  private  action  for  the 
abatement  of  the  practice  as  a  nuisance. 
Pennsylvania  R.  Co.  v.  An,i:el,  supra. 

In  State  v.  Marshall,  50  La.  Ann.  1176, 
24  So.  186,  it  was  held  that  the  parking  or 
collecting  of  two,  three,  or  more  cars  was 
not  neces^^arilv  a  nuisance;  and  while  it 
was  conceded  that  a  city  has  the  power  to 


644 


LOUISIANA  SUPREME  COURT. 


May, 


§  491;  Wharton,  Crim.  Law,  10th  ed.  §  1476; 
Sedgw.  Const.  Law,  2d  ed.  pp.  413,  414; 
Black,  Confit.  Law,  p.  64;  Northwestern 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  669, 
24  L.  ed.  1036;  Froelicher  v.  Oswald  Iron- 
works, 111  La.  706,  64  L.R.A.  228,  35  So. 
821;  Vanderbilt  v.  Adams,  7  Cow.  349;  Mc- 
Clanahan  v.  Vicksburg,  S.  &  P.  R.  Co.  Ill 
La.  786,  35  So.  902. 

Monroe,  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  in  this  case  are  prose- 
cuted under  an  affidavit  which  charges  ''that 
on  or  about  the  25th  day  of  October,  1909, 
on  Elysian  Fields  street,  between  Dauphine 
and  Marais  streets,  •  .  •  one  Jos.  Len- 
fant,  Jos.  Kinkaid,  Jno.  McGuire,  and 
Charles  Marshall,  each  employees  and  of- 
ficers, did  then  and  there  wilfully  viol.  ord. 
6,057  N.  C.  S.,  and  particularly  sects.  1,  2, 
3,  and  4,  of  said  ord.  6,057  N.  C.  S.  All 
against  the  peace  and  dignity  of  the  city 
of  New  Orleans." 

By  which  we  understand  is  meant  that 
the  parties  named,  acting  as  officers  and 
agents,  violated  ordinance  No.  6,057  new 
council  series,  which  ordinance  reads  and 
provides  as  follows: 

"Whereas,  numerous  complaints  have  been 
made,  and  are  being  made,  in  regard  to  the 
parking  of  cars  by  the  Louisville  &  Nash- 
ville Railroad  Company  and  the  Southern 
Pacific  Railroad  Company,  on  Elysian  Fields 
street,  to  the  great  discomfort  of  persons 
living  on  that  street,  and  with  increase  of 
danger  to  all  persons  crossing  Elysian  Fields 
street;  and,  whereas,  these  complaints  tend 
to  show  that  such  use  of  the  neutral  ground 
in  the  ihiddle  of  Elysian  Fields  street,  by 
such  railroad  companies,  is  wholly  unneces- 
sary on  the  part  of  said  companies,  and  has 
led  to  many  serious  accidents,  and  to  the 
depreciation  of  property  on  that  street;  and, 
whereas,  the  operation  of  said  companies,  in 
parking  their  cars  and  making  up  their 
trains,  can  be,  and  ought  to  be,  carried  on 
oflf  Elysian  Fields  street;  now,  therefore: 

"Section  1.  .  .  .  That  the  Louisville 
&  Nashville  Railroad  Company,  the  Pont- 
chartrain  Railroad  Company,  the  Southern 


Pacific  Railroad  Company,  and  all  other 
railroad  companies  which  have  hitherto  used 
the  neutral  ground  of  Elysian  Fields  street 
for  parking  their  cars  and  for  carrying  on 
the  work  of  making  up  trains,  watering  en- 
gines, and  doing  other  similar  yard  work, 
be,  and  they  are  hereby,  prohibited  from 
using  said  neutral  ground  for  such  purposes. 

"Sec.  2.  .  .  .  That  said  neutral 
ground  shall  not  be  made  use  of,  at  any 
point,  for  the  purpose  of  cleaning  cars  or 
locomotives  or  blowing  out  or  watering  en- 
gines, or  cleaning  furnaces,  or  switching 
cars,  or  making  up  trains. 

''Sec.  3.  .  .  .  That  the  said  railroads 
shall,  within  thirty  days  after  the  passage 
of  this  ordinance,  keep  and  operate  gates 
on  both  sides  of  Elysian  Fields  street,  at 
right  angles ;  and  it  shall  be  the  duty  of  the 
gatemen  operating  said  gates  to  notify,  by 
signals,  all  street  cars  and  vehicles  crossing 
said  street  of  the  approach  of  trains;  and 
the  fact  that  said  gates  are  open  shall  be 
deemed  and  treated  as  notice  justifying 
vehicles,  in  crossing  said  street,  without 
further  special  notice  from  the  gate  keeper. 
Said  gates  shall  be  operated  so  as  to  in- 
terfere as  little  as  possible  with  traffic  and 
travel  across  Elysian  Fields  street. 

"Sec.  4.  .  .  .  That  all  cars  moving 
through  said  street  shall,  within  thirty  days 
after  the  passage  of  this  ordinance,  be  pro- 
vided with  modern  and  efficient  spark  ar- 
resters and  smoke  consumers. 

"Sec.  5.  .  .  .  That  any  officer,  agent, 
or  employee  of  any  railroad  company,  vio- 
lating  any  of  the  provisions  of  this  ordi- 
nance, shall  upon  conviction  ...  be  con- 
demned  to  pay  a  fine  of  not  more  than  $25, 
or  imprisonment  for  not  more  than  thirty 
days,  or  both,  in  the  discretion  of  the  re- 
corder, each  day  that  any  of  the  provisions 
of  this  ordinance  shall  be  violated,  con- 
stituting a  separate  offense." 

Defendants  filed  a  plea,  in  which  they  al- 
lege that  the  ordinance  relied  on  by  the 
prosecution  is  unconstitutional,  for  the  rea- 
sons that  it  contravenes  various  specified 
articles  of  the  state  and-  Federal  Constitu- 
tions, in  that,  if  enforced,  it  will  impair  the 
obligations     of     contracts,     devest     vested 


regulate  the  parking  of  cars,  the  court 
declined  to  give  its  sanction  to  an  ordi- 
nance which  was  wholly  prohibitory. 

This  decision  was  followed  in  State  v. 
Owen,  50  La.  Ann.  1181,  24  So.  187,  where 
the  practice  complained  of  was  the  ex- 
changing between  two  railroads  of  cars 
which  were  to  be  hauled  beyond  their  re- 
spective  lines. 

It  was  decided  in  State  v.  Atlantic  &  N. 
C.  R.  Co.  141  N.  C.  736,  53  S.  E.  290,  that 
a  city  could  punish  a  railroad  company 
for  shifting  cars  in  making  up  a  train  on 
the  streets  in  violation  of  an  ordinance, 
29  L.R.A.(N.S.) 


notwithstanding  provisions  as  to  the  han- 
dling of  trains  on  the  city  streets,  contained 
in  a  franchise  or  license  granted  to  the 
railroad  by  the  city. 

But  it  was  held  in  Beideman  v.  Atlantic 
City  R.  Co.  (N.  J.  Eq.)  19  Atl.  731,  that 
a  railroad  company  should  not  be  enjoineil 
from  using  its  main  tracks  for  making  up 
and  unmaking  its  trains,  because  in  so 
doing  it  causes  disturbance,  discomfort,  or 
norvoiisnoss  to  individuals  residing  near 
its  tracks. 
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ri'gliis,  take  or  damage  private  property, 
witliout  compensation  previously  made,  op- 
erate as  a  regulation  of  interstate  com- 
merce, deprive  defendants  and  the  corpora- 
tions named  of  their  liberty  and  property 
without  due  process  of  law,  and  deprive 
them  of  the  equal  protection  of  the  law; 
and  that  it  is  illegal,  because  the  things 
forbidden  by  it  are  legal  and  proper,  and 
those  commanded  wholly  unreasonable  and 
ultra  virea  of  the  city  of  New  Orleans.  -They 
further  allege  that  the  so-called  "neutral 
ground"  is  a  strip  of  land,  say,  53  feet  wide, 
separating  the  two  roadways  of  Elysian 
Fields  street,  which  is,  and  for  many  years 
has  been,  the  private  property  of  the  Pont- 
ehartrain  Railroad  Company,  having  been 
purchased  by  it  from  Bernard  Marigny  in 
3830,  and  the  title  to  which,  as  so  acquired, 
has  been  adjudicated  upon  and  affirmed  by 
the  supreme  court  of  this  state  in  a  litiga- 
tion, to  which  the  city  of  New  Orleans  was  a 
party,  and  the  record  of  which  is  annexed 
to  the  plea;  that  the  railroad  companies 
named  in  the  ordinance,  other  than  the 
Pontchartrain,  are  using  the  property, 
under  the  authority  of  the  latter,  and  de- 
fendants are  using  it  under  the  authority 
of,  and  contracts  with,  said  three  compa- 
nies; that  the  city  of  New  Orleans  brought 
a  civil  suit  alleging  that  the  said  strip  of 
land  had  been  dedicated  to  public  use,  but, 
upon  the  filing  of  exceptions  by  the  Pont- 
chartrain Company,  resorted  to  the  pres- 
ent proceeding,  to  drive  it,  and  those  hold- 
ing under  it,  off  therefrom.  Defendants  an- 
nex to  their  plea  the  petition  in  said  suit, 
and  yarioufl  titles,  ordinances,  contracts, 
etc.,  as  establishing  the  facts  alleged;  and 
they  sum  up  their  position  by  averring  that 
the  different  sections  of  the  ordinance  in 
question  are  unconstitutional,  illegal,  and 
unreasonable:  (See.  1)  Because  it  prohib- 
its thd  Pontchartrain  Railroad  Company 
and  the  companies  and  persons  acting  under 
its  authority,  including  defendants,  from 
using  the  alleged  neutral  ground  for  park- 
ing cars,  making  up  trains,  watering  en- 
gines, and  other  "yard  work,"  all  of  which 
is  necessary  for  the  purposes  of  the  traffic, 
interstate  and  intrastate,  in  which  said  com* 
panies  and  persons  are  engaged,  and  none 
of  which  constitute  nuisances;  (sec.  2)  be- 
cause it  prohibits  said  parties  from  using 
the  alleged  neutral  ground,  at  any  point 
for  cleaning  cars  or  locomotives,  or  blow- 
ing out  or  watering  engines  or  furnaces,  or 
switching  cars,  or  making  up  trains,  none 
of  which  are  nuisances;  (sec.  3)  because  it 
imposes  upon  said  parties  the  burden  of 
erecting  gates  and  maintaining  watchmen, 
day  and  night,  along  the  whole  length  of 
Elysian  Fields  street,  including  sparsely 
settled  localities,  where  there  is  little  traffic 
29  L.R.A.(N.S.) 


by  day,  and  none  by  night,  which  is  un- 
necessary and  unreasonable;  (sec.  4)  be- 
cause it  fails  to  deHne  modern  and  effective 
smoke  consumers  and  spark  arresters,  and 
there  are  no  smoke  consumers  for  locomo- 
tives. 

Counsel  for  the  prosecutor  objected  to  the 
plea  in  so  far  as  it  sets  up  the  title  of 
the  Pontchartrain  Railroad  Company  and 
objected  to  the  documents  annexed  thereto, 
in  support  of  said  title,  and  the  objections, 
as  also  an  objection  to  the  entire  plea,  hav- 
ing been  sustained,  defendants  took  their 
bills  of  exception.  Bills  were  also  taken 
to  the  exclusion  of  the  documents  referred 
to,  when  they  were  offered  in  evidence;  to 
the  exclusion  of  testimony  offered  to  show 
the  cost  of  erecting  and  maintaing  gates 
between  Claiborne  street  and  the  lake;  and 
to  the  refusal  of  the  recorder  to  inform  de- 
fendants, after  he  had  found  them  guilty, 
whether  they  were  convicted  under  one,  or 
another,  or  all,  of  the  sections  of  the  or- 
dinance. 

The  appellate  jurisdiction  of  this  court, 
which  is  here  invoked,  "extends  to  all  cases 
in  which  the  constitutionality  or  legality 
of  ,  .  ,  any  fine,  forfeiture,  or  penalty 
imposed  by  a  municipal  corporation,  shall 
be  in  contestation;  .  •  .  in  such  case," 
says  the  Constitution,  "the  appeal,  on  the 
law  and  the  facts,  shall  be  directly  from 
the  court  in  which  the  case  originated  to 
the  supreme  court"  Const,  art.  85.  Under 
this  grant,  the  inquiry  into  the  facts  of  a 
case  thus  made  appealable  is  confined  to 
the  facts  necessary  to  the  determination  of 
that  question.  State  ex  rel.  Graffina  v. 
Finnegan,  52  La.  Ann.  695,  27  So.  564; 
Louisiana  Soc.  ▼.  Moody>  52  La.  Ann.  1815, 
28  So.  224;  State  y.  Pearson,  110  La.  398, 
34  So.  575. 

From  a  reading  of  the  preamble  of  the  or- 
dinance under  consideration,  it  will  be  seen 
that  its  main  purpose,  as  there  declared,  is 
to  prohibit  the  "parking"  of  cars  upon  the 
neutral  ground  of  Elysian  Fields  street, 
which  practice  is  said  to  occasion  great  dis- 
comfort to  the  residents  of  that  street,  to 
be  wholly  unnecessary,  and  to  have  led  to 
many  serious  accidents,  and  to  the  deprecia- 
tion of  property.  The  preamble  further  de- 
clares that  the  making  up  of  trains  on  said 
neutral  grounds  can,  and  ought  to  be,  car- 
ried on  elsewhere,  and  the  text  of  the  ordi- 
nance prohibits  and  penalizes  not  only  the 
parking  of  cars,  and  the  making  up  of 
trains,  but  the  watering  of  engines  and 
other  similar  "yard  work,"  including  the 
cleaning  of  cars,  locomotives,  or  furnaces, 
the  blowing  out  of  engines,  the  switching 
of  cars  for  the  making  up  of  trains,  and  it 
proceeds  to  command  the  railroad  com- 
panies, using  the  said  neutral  ground,  to 
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kepp  and  operate  gates  on  both  sides  of 
Elysinn  Fields  street,  and  to  provide  its 
"cars"  with  modern  and  efficient  spark  ar- 
resters and  smoke  consumers. 

The  ordinance  appears  to  have  been  en- 
acted either  upon  the  theory  that  the 
neutral  ground  is  part  of  Elysian  Fields 
street,  or  upon  the  theory  that  it  is  imma- 
terial whether  it  is  a  public  highway  or  the 
private  property  of  those  who  are  prohibit- 
ed from  using  it  for  the  purposes  mentioned. 
The  contention  of  the  learned  counsel  rep- 
resenting the  city  of  New  Orleans  is  that 
''this  is,  primarily,  a  prosecution  to  abate  a 
nuisance,"  and  "that  it  is  perfectly  im- 
material whether  the  nuisance  is  committed 
on  private  or  public  property;"  and  it  was 
in  accordance  with  the  theory  last  men- 
tioned that  he  objected  to,  and  the  recorder 
excluded,  the  evidence  offered  on  behalf  of 
defendants  to  show  that  the  property  belongs 
to  the  Pontchartrain  Railroad  Company, 
and  that  they  (defendants)  are  using  it 
under  the  authority  of  that  company.  We 
agree  with  the  learned  counsel  that  the  pur- 
pose of  the  city  is  to  abate  what  it,  in  ef- 
fect, characterizes  as  a  "nuisance,"  since 
the  preamble  of  the  ordinance  declares  that 
the  things  proliibited  by  it  occasion  discom- 
fort to  the  residents,  lead  to  accidents,  and 
operate  to  depreciate  property,  and  a  "nui- 
sance," in  the  broad  sense,  is  anything  which 
incommodes  or  annoys  or  produces  incon- 
venience or  damage.  There  are,  however, 
"public  nuisances"  and  "private  nuisances," 
and  a  nuisance  may  be,  at  the  same  time, 
both  public  and  private,  if  it,  at  the  same 
time,  afTects  the  general  public  and  also 
inHicts  upon  a  private  individual  some  spe- 
cial injury  that  is  not  inflicted  upon  the 
general  public.  There  are,  also,  "nuisances 
per  se,"  and  "nuisances  in  fact,"  or  per  ac- 
cidetis;  the  former  being  those  which  are 
always  nuisances,  or  always  nuisances  in 
certain  localities,  and  the  latter  being  those 
which  become  nuisances  by  reason  of  circum- 
stances and  surroundings.  We  do  not,  how- 
ever, agree  with  the  learned  counsel  that  it 
makes  no  difference  whether  the  act  com- 
plained of  as  a  nuisance  is  committed  in  a 
public  street  or  upon  private  property.  The 
city  of  New  Orleans  is  vested  with  the  pow- 
er to  regulate  the  use  of  its  stree'ts,  in  the 
interest  of  the  public;  but  it  could  not,  if  it 
would,  lawfully  surrender  a  street  to  a 
railroad  company  as  a  park  for  the  as- 
sembling of  its  rolling  stock,  or  as  a  rail- 
road yard  for  the  watering  and  blowing  out 
of  its  locomotives,  the  cleaning  of  its  cars, 
the  making  up  of  its  trains,  etc.,  for  that 
would  be  to  give  to  a  private  concern  that 
which  belongs  to  the  public  and  is  inalien- 
able, and  such  use  of  a  street  would  con- 
stitute a  nuisance  per  se.  On  the  other 
hand,  no  lawful  use  made  by  an  individual 
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of  his  own  property  is  a  nuisance  per  k, 
nor  can  it  be  made  so  by  niunicifial  fT.i- 
nance;  the  most  that  the  municipal  aulLr- 
ities   can  do  being  to  suppress  those  ;:>s 
which  are  nuisances  per  se,  or  upon  inqiiirt 
are    found   to   be    nuisances   per  acTi'-'M. 
Whilst,  therefore,  it  is  entirely  comiset^-ct 
for  the  city  of  New  Orleans    to   prchil>;t 
the    parking,    cleaning,    switching,  etc.,  ^f 
cars,  and  the  making  up  of  trains  on  K!;.* 
sian  'Fields  street,  simply  because  it  is  t . ' 
judge  of  what  constitutes  an  obstnict"nu  -j, 
its  streets,  and  an  obstruction  is  a  nui^mu^ 
per  se,  a  very  different  question  is  p^e^  :U  i 
when  it  undertakes  to  prohibit  a  railriud 
company   from  using  its  own  property  .r. 
that  way;    such  uses  not  being  nni^dn^'S 
per  se,  and   the  city   having  no  power  t> 
make   them  so  by  ordinance.     Considerir: 
the    ordinance   here    in   question,   we  hs'.> 
stated  that  the  main  reason  for  its  enact- 
ment,  as   declared   in   the   preamble,  i-s  x^ 
prevent   the   parking   of    cars   on   wh:.t  is 
called    the    "neutral    grounds    of    Eh>.an 
Fields  street."    But  the  defendants  say  tlut 
the  so-called  "neutral  ground"  is  the  pp.p- 
erty   of   the   railroad   company,   under  ilie 
authority  of  which  they  are  using  it,  ai:l 
though   they  were   denied   the   privilefje  <^f 
introducing  their  proof  on  the  subject,  it 
has  been   brought  up    in  the  record,  win 
the  bills  of  exception,  and  appears  to  make 
out  a  prima  facie  case,   at  least  as  to  a 
strip  of  land   having  a   width  of  50  fr-^: 
( French  measure) .    We  do  not  consider  i   « 
a  proper  occasion  upon  which  to  expre^>  «i>y 
final  opinion  upon  the  title  so  exhibiti'^^  bit 
will  remark  that,  in  the  case  of  Pontr'uir- 
train  R.  Co.  v.  New  Orleans,  27  La.  A:r.. 
162    (the  record   of  which   was  ofTerel  ') 
defendants),   the  city   was   sued   for  dan- 
ages    for    having   destroyed    the    plaint  •"? 
depot,   which    appears   to   have   been  bu  : 
partly  on  the  strip  of  land  thus  referral 
to,  and  partly  on  the  roadways  upon  e!t.  " 
side,  and  there  was  judgment  in  favor  r<i 
plaintiff  in  the  sum  of  $30,000.     The  opin- 
ion of  the  court  (Morgan,  Judge)  begins  a« 
follows:      "Plaintiffs   purchased    from   F-r- 
nard  Marigny  a  strip  of  land  50  feet  wi !-. 
The  purchase  was  made  on  the  23d  of  W  *■ 
ruary,  1830.    The  title  of  Bernard  ilarL^y 
to  the  land  in  question   cannot  be  deni^  1 
The  land  was  bounded  on  either  side  b^  a 
public  street." 

The  opinion  then  goes  on  to  state  th  .1 
in  March,  1830,  the  city  council  auth.»rif. : 
the  company  to  make  use  of  the  streets  \'t 
either  side  of  its  own  land,  to  a  width  ».* 
12  feet,  and  that,  acting  under  the  auth  r 
ity  so  granted,  the  company  built  "a  df-;<^ 
which  covered  their  own  land;  the  out^^.i 
pillars  thereof,  side  walla,  side  column- 
and  other  portions  of  the  depot,  rested  upa 
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the  two  strips  of  12  feet  each,  on  either 
side  of  their  property."  That  in  1870  the 
city  revoked  the  permission  to  use  said 
12-foot  strips  and  notified  the  company  to 
vacate  and  that  there  followed  a  litigation, 
pending  which  the  city  had  the  entire  depot 
destroyed.  Wherefore  it  was  condemned 
in  damages,  as  stated. 

In  State  v.  Marshall,  50  La.  Ann.  1176, 
24  So.  186,  one  of  the  defendants  now  before 
the  court  was  prosecuted  under  an  ordi- 
nance which  denounced,  as  a  nuisance,  the 
parking  of  cars  on  the  neutral  ground  of 
Elysian  Fields  avenue  (being  the  thorough- 
fare here  in  question),  and  made  it  unlaw- 
ful for  a  "railroad  company  to  permit  its 
engines,  cars,  or  trains  of  cars,  to  remain 
standing  upon  any  portion  of  the  ground 
known  as  'Elysian  Fields  avenue,'  or  the 
'neutral  ground,'  between  the  levee  and 
Miro  street,  except  so  far  as  may  be  done 
by  trains  in  motion."  In  that  case,  as  here, 
the  defendant  sought  to  prove  that  the 
neutral  ground  (so  called)  belonged  to  the 
Pontchartrain  Railroad  Company,  and  the 
documents  offered  were  excluded,  and,  as  in 
this  case,  were  brought  up  with  the  bills  of 
exception.  It  appeared,  too,  that  some  parol 
testimony  was  taken  down  showing  the 
company's  possession  of  the  property,  and, 
upon  the  whole,  Mr.  Justice  Breaux,  as  the 
organ  of  the  court,  said:  "We  feel  justi- 
fied in  considering  the  ordinance  as  one 
applying  to  the  owner  of  the  property  the 
'neutral  ground,'  to  which  it  (the  ordi- 
nance) .  .  .  refers.  And,  proceeding 
so  to  consider  it,  he  said:  "We  are  com- 
pelled to  decline  to  give  the  sanction  of  this 
court  to  an  ordinance  so  needlessly  restrain- 
ing in  its  character."  On  application  for 
rehearing  it  was  further  said:  "The  court 
desires  to  have  it  well  understood  that  it 
does  not  decide  that,  as  between  the  city  of 
New  Orleans  and  anyone  else  who  may 
claim  an  interest  of  any  kind,  that  the  city 
is  not  the  owner  of  'Elysian  Fields  avenue,* 
or  that  it  is  the  owner.  .  .  .  The  whole 
question  related  to  the  parking  of  cars  on 
Elysian  Fields.  We  decided  that  parking 
of  cars  was  not,  of  itself,  a  nuisance." 

In  State  v.  Owen,  50  La.  Ann.  1181,  24 
So.  187^  the  defendant  appears  to  have  been 
prosecuted  under  the  same  ordinance  for  de- 
livering and  exchanging  cars  on  the  "neu- 
tral ground,"  and  it  was  said  by  the  court: 
"Different  from  the  'neutral  grounds'  on 
'Canal  street/  these  grounds,  we  are  in- 
formed, are  private  property.  It  sufficient- 
ly appears  of  record,  for  the  purpose  of  this 
case,  that  the  title  is  in  the  Pontchartrain 
Railroad  Company,  and  that  these  grounds 
are  partly  in  the  possession  and  use  of 
the  Louisville  and  Nashville  Railroad  Com- 
pany, with  the  written  consent  of  the  owner, 
tlie  Pontchartrain  Railroad  Company.  •  •  . 
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We  are  not  dealing  with  the  possibili- 
ties of  the  ordinance,  but  with  the 
ordinance  as  it  is.  Interpreting  it  as 
it  reads,  we  do  not  think  that  it  is 
legal.  It  treats  as  a  nuisance  per  se, 
an  exchange,  which  manifestly  is  not  a 
nuisance  per  ae.  The  offense  charged  here 
is  the  delivery  of  cars  and  an  exchange  of 
cars.  There  is  no  question  here  of  the 
improper  carrying  on  of  the  work  of  ex- 
changing ears  and  the  injury  thereby  oc- 
casioned. The  ordinance  seeks  to  stop  the 
work.  In  our  view,  the  collecting  of  cars, 
or  stopping  them,  on  'Elysian  Fields,'  done 
in  a  fair  and  reasonable  way,  gives  no 
ground  of  complaint." 

In  the  instant  case,  as  in  those  cited,  we 
must  assume,  for  the  purposes  of  the  ques- 
tion at  issue,  that  the  "neutral  ground," 
referred  to  in  the  ordinance  under  which  de- 
fendants are  prosecuted,  is  the  private  prop- 
erty of  the  Pontchartrain  Railroad  Com- 
pany, and  that  defendants  are  making  use 
of  it  with  the  consent  of  the  owner.  "Park- 
ing" (literally  speaking)  is  the  assembling 
of  things  or  animals  within  a  park,  as  the 
parking  of  artillery,  or  the  parking  of  deer, 
and  we  should  take  it  rather  to  refer  to 
things  or  animals,  not  at  the  moment  in 
actual  service,  but  so  held,  to  be  used,  with- 
in a  longer  or  shorter  period,  as  required. 
As  applied  in  the  ordinance,  it  means  the 
assembling  of  cars,  few  or  many,  upon  what 
we  must  assume  to  be  private  property.  We 
are  unable  to  discover  in  what  way  such 
parking  constitutes  a  nuisance  in  fact,  and 
still  less  a  nuisance  per  ae,  since  cars  are 
ordinarily  inanimate  and  inoffensive,  and, 
so  far  as  we  can  see,  there  can  be  no  more 
reason  why  B.  person  should  not  store  them 
on  his  property  than  why  he  should  not 
store  other  vehicles,  or  lumber  or  bricks  or 
anything  else,  inoffensive  in  itself,  in  which 
he  deals  or  which  he  chooses  to  store.  As 
to  the  obstruction  of  the  view,  if  the  Pont- 
chartrain Railroad  Company  owns  the  land 
in  question,  it  has  the  right  to  rebuild  its 
depot,  or  to  build  a  succession  of  depots, 
extending  from  one  cross  street  to  another, 
along  Elysian  Fields  street,  and  the  owners 
of  the  property  on  either  side  would  have 
no  better  cause  of  complaint  than  would 
a  property  owner,  upon  one  side  of  an  or- 
dinary (single-road)  street,  should  the  own- 
er of  the  vacant  square,  on  the  other  side, 
conclude  to  cover  it  with  tall  buildings. 
The  same  thing  may  be  said  of  the  other 
uses  of  the  property  which  are  prohibited 
by  the  ordinance.  Though  the  things  pro- 
hibited are  harmless  in  themselves,  they 
are  prohibited,  absolutely,  as  only  acts  con- 
stituting nuisances  per  se  are  prohibited, 
and  a  person  prosecuted  under  the  ordi- 
nance can  as  well  be  convicted  for  doing 
those  thin^rs  in  a  manner  which  could  inflict 
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no  legal  injury  and  furnish  no  just  cause  of 
complaint,  as  for  doing  tliem  in  such  a  way 
as  to  create  a  nuisance.  The  defendants 
before  the  court  are  not  charged  with  doing 
the  prohibited  things  in  any  particular  way. 
The  charge  is  that  "they  did,  then  and  there, 
viol.  ord.  6,057,  N.  O.  S.,"  and,  as  we  have 
said,  the  ordinance  prohibits,  absolutely,  us- 
es of  (what,  so  far  as  appears,  is)  private 
property,  which,  in  themselves,  are  legiti- 
mate and  void  of  legal  offense. 

With  regard  to  the  command  contained  in 
§  3  of  the  ordinance  to  maintain  gates,  it 
applies  as  well  to  that  portion  of  Elysian 
Fields  street  which  is  almost  uninhabited 
as  to  that  portion  which  is  built  up  and  is 
crossed  by  street  cars  and  vehicles  engaged 
in  the  ordinary  city  traffic,  and  we  are  of 
opinion  that  the  command  is  unreasonable, 
and  hence  illegal,  in  failing  to  distinguish 
between  places  where  gates  should  be  main- 
tained and  places  where  they  would  serve  no 
useful  purpose,  but,  according  to  the'  evi- 
dence, would  constitute  an  element  of  dan- 
ger. Section  4  of  the  ordinance  requires 
that  "all  cars  .  .  .  shall  ...  be 
provided  with  modern  and  efficient  spark  ar* 
resters  and  smoke  consumers," — ^thus  fail- 
ing to  distinguish  between  an  ordinary  car 
and  a  locomotive,  and  also  failing  to  dis- 
tinguish between  locomotives  which  burn 
oil  and  those  which  burn  coaL  It  appears 
from  the  testimony,  however,  that  the  lo- 
comotives of  one  of  the  companies  named 
in  the  ordinance  use  oil,  and  emit  no  sparks, 
and  we  can  take  notice  of  the  fact  that  the 
vast  majority  of  "cars"  carry  no  fire.  Our 
conclusion,  then,  is  that  the  ordinance  No. 
6,057,  N.  C.  S.,  is  unconstitutional,  in  that 
it  seeks,  unduly,  to  regulate  and  trammel 
the  use  of  property  which  appears  to  be  the 
subject  of  private  ownership,  and  that  it  is 
illegal,  because  arbitrary  and  iinreasonable. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  convictions  and  sentences 
appealed  from  be  annulled  and  set  aside, 
and  that  the  defendants  be  discharged. 

Provosty,  J.,  takes  no  part,  not  having 
heard   the  argument. 

Petition  for  reliearing  denied  June  6, 
1910. 


MICHIGAN  SUPREME  COURT. 

WILIAM  H.   GALE 
v. 

PERCY  G.  MAYHEW,  Appt. 
(161  Mich.  96,  125  N.  W.  781.) 

Note  —  assignment  —  right  of  assignee. 

1.  An  indorsement  by  which  one  "as- 
signs his  interest"  in  a  negotiable  note 
does  not  permit  the  indorsee  to  sue  there  )ii 
in  his  own  name,  where  tJie  statute  per- 
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niitting  such  suits  by  assignees  of  choses 
in  action  does  not  apply  to  such  Dotes. 

Same  —  qualified  Indorsement  »  neso- 
liable  instrnments  law. 

2.  The  provision  of  the  negotiable  is- 
struments  law  that  a  qualified  indorsemrat. 
which  is  defined  as  an  indorsement  with- 
out recourse,  or  words  of  similar  import, 
does  not  impair  the  negotiable  character  of 
the  instrument,  does  not  apply  to  an  ic 
dorsement  by  which  one  assigns  his  inter- 
est in  the  note. 

(April  1,  1910.) 

APPEAL  by  defendant  -  from  a  judgment 
of  the  Circuit  Court  for  Kent  County  in 
plaintiff's  favor  in  an  action  brought  u 
recover  the  amount  alleged  to  be  due  oo  i 
promissory  note.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kleinhans  A  Knappen,  for  ap- 
pellant : 

A  legal  indorsement  is  a  prerequisite  to 
the  holder  suing  in  his  own  name. 

Matteson  v.  Morris,  40  Mich.  52. 

The  assignment  did  not  amount  to  an 
indorsement. 

Aniba  v.  Yeomans,  39  Mich.  171;  Spencer 
V.  Halpern,  62  Ark.  595,  36  L.R.A  120,  r>T 
S.  W.  711;  Lyons  v.  Divelbis,  22  Pa.  ]<5. 

Messrs.  Smedley,  Hall,  A  Freelaod. 
for  appellee: 

An  indorsement,  "I  transfer  all  mv  ri^ht 
and  title  to  the  within  note,  to  be  en jo} cl 
in  the  same  manner  as  may  have  been  l>} 
me,"  is  in  effect  an  indorsement  without  r^ 
course,  and  does  not  destroy  the  negotiabil- 
ity of  the  instrument. 

1  Dan.  Neg.  Inst.  §  700,  p.  671 ;  HaiWy  v 
Falconer,  32  Ala.  536;  Evans  v.  Freeman. 
142  N.  C.  61,  54  S.  E.  847;  Thorp  v.  Min  .- 
man,  123  Wis.  149,  68  L.R.A.  146,  107  Am, 
St.  Rep.  1003,  101  N.  W.  417;  Marbn  \. 
Corey,  108  Mich.  384,  36  L.R.A.  117^  bi 
Am.  St.  Rep.  698,  66  N.  W.  493. 

Stone,   J.,  delivered  the   opinion  of  tie 
court : 

From    appellant's   brief   we   compile   v - 
following   statement    of    the    facts   in    tl..» 
case:      The   defendant   had    for    some   tiu 
prior  to  November  or  December,  1907,  U^* 
employed  by  the  Grand  Rapids  Felt  D<  -' 

Note. —As  to  wliether  the  holder  <>f  xn 
indorsed  note  is  real  party  in  inteivst  \%  r 
in    the    meaning    of    statutes    definin<j    1 1^ 
parties    by     whom     the     action     mu^t    U 
brought,  see  note  to  American  Soda  Foutj 
tain  Co.  v.  Hogue,   17   L.R.A.(N.S,)    1... 

As  to  right  of  transferee  without 
dorsement  of  bill  or  note  payable  or  r 
dorsed  to  order  of  transeferrer,  to  privtc 
tion  as  a  bona  fide  purchaser,  see  ni>te  \ 
First  Nat.  Bank  v.  McCul lough,  17  UR-i 
(N.S.)   1105. 
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Company,  and  while  bo  employed  became 
acquainted  with  one  William  R.  Pelton. 
Pelton  had  been  working  there  for  about 
twenty  years  as  millwright,  and  part  of  the 
time  he  had  charge  of  the  carding  and 
picking  rooms.  The  felt  boot  company  had 
failed  in  May,  and  it  was  only  a  question 
of  time  before  they  would  have  to  suspend 
operations.  Mr.  Pelton  looked  into  the 
cotton  felt  business  with  a  view  to  getting 
capital  interested  and  starting  up  such  busi- 
ness, and  also  bought  some  secondhand  ma- 
chines at  Seneca  Falls,  New  York.  He  and 
Mr.  Mayhew  had  several  conversations  be- 
ginning with  November,  1907,  which  finally 
culminated  in  a  somewhat  indefinite  verbal 
agreement  about  January  1,  1908.  There 
is  some  confiict  as  to  the  terms  of  this 
agreement;  Pelton  contending  that  a  part- 
nership was  contemplated,  in  which  he  was 
to  give  his  machines  at  a  valuation  of 
$1,500,  and  that  Mayhew  was  to  put  in 
$1,600.  Mayhew  contends  that  he  would  not 
consider  a  partnership,  and  offered  to  buy 
the  machines,  but  that  Pelton  refused  to 
sell  them.  There  was  also  talk  of  later 
forming  a  corporation,  in  which  case  Pel- 
ton  was  to  receive  $1,500  worth  of  stock 
for  his  machines.  Mayhew  rented  a  build- 
ing, and  Pel  ton's  machines,  along  with  sev- 
eral others  of  different  character,  were  there 
installed.  Pelton  began  installing  his  ma- 
chines about  January  25,  1908,  and  they 
were  ready  to  operate  somewhere  between 
the  latter  part  of  February  and  the  mid- 
dle of  March.  While  the  machines  were 
being  set  up,  Pelton  drew  wages  amounting 
to  $15  a  week,  and  after  the  machines  began 
turning  out  stock,  at  the  rate  of  $3  a  day. 
During  the  time  the  machines  were  being 
installed,  Pelton  and  Mayhew  were  still 
negotiating  about  a  partnership  and  about 
incorporation.  Finally,  upon  February  22, 
190S,  the  note  and  agreement  herein  in- 
volved were  given.  They  are  as  *  follows, 
being  dated  back  to  February  1,  1908. 

Grand  Rapids,  Mich.,  February  1,  1908. 
Twelve  months  after  date,  for  value  re- 
ceived, we  promise  to  pay  to  the  order  of 
William  R.  Pelton  fifteen  hundred  and  no 
100  dollars,  with  interest  at  six  per  cent, 
semi-annually,  covering  machinery,  as  per 
agreement  of  February  1. 

P.  G.  Mayhew  Company, 
P.  G.  Mayhew. 

Grand  Rapids,  Mich 
Agreement  for  the  sun  of  $1,500  in  the 
form  of  a  note  for  twelve  montlis,  with 
six  per  cent  interest,  payable  semi-annual; 
ly.  I,  William  R.  Pelton,  have  placed  in  the 
hands  of  Percy  G.  Mayhew  three  carding 
machines  as  delivered  for  use  in  the  Michi- 
gan Felting  Company,  which  shall  entitle 
29  L.R.A.(NJS.) 


me,  if  desired,  upon  incorporation  of  this 
Michigan  Felting  Company,  to  $1,500  worth 
of  shares  in  said  corporation.  And  I  further 
agree  to  give  my  services  for  the  time  of  six 
months  from  the  date  of  this  agreement 
with  the  Michigan  Felting  Company,  at 
$3  per  day,  guaranteed  to  me  upon  the  com- 
mencement of  the  making  of  stock. 

[Signed]     William  R.  Pelton. 

Percy  G.  Mayhew. 
Dated  February  1,  1908. 

There  is  a  conflict  of  testimony  as  to 
just  what  these  papers  meant.  Pelton 
claims  that  they  covered  an  outright  pur- 
chase of  the  machines.  Mayhew  contends 
that  he.  was  simply  leasing  the  machines 
for  a  period  of  one  year,  and  that  the  note 
was  simply  evidence  of  title,  in  order  to 
protect  Pelton's  machines  from  fire  loss. 

About  two  or  three  months  after  Pelton 
began  work,  and  about  May  Ist,  acting  in 
accordance  with  his  claimed  understanding 
of  the  agreement,  Mayhew  asked  for  the  re- 
turn of  the  note  in  question,  offering  at 
the  same  time  to  turn  over  to  Pelton  a 
number  of  insurance  policies,  to  secure  Pel- 
ton  for  the  loss  of  the  machines  in  case  of 
fire.  This  Pelton  refused  to  do.  Pelton 
continued  working  under  the  agreement  un- 
til his  period  of  six  months,  lacking  one 
week,  was  up.  He  was,  however,"  paid  for 
the  full  six  months.  At  the  time  they  sev- 
ered their  business  relations,  July  25,  1908, 
they  displayed  considerable  ill  feeling 
toward  each  other.  The  latter  part  of  the 
following  January,  Pelton  sold  the  note  to 
the  plaintiff.  The  language  by  which  this 
note  was  transferred  is: 

I  hereby  assign  my  interest  in  this  note 
to  William  H.  Gale. 

[Signed]    W.  R.  Pelton. 

The  consideration  for  this  transfer  was 
$500  cash,  and  an  agreement  to  give  Pelton 
$1,000  worth  of  stock  of  the  Gale  Chair 
Company.  The  testimony  shows  that  Pelton 
did  not  inform  the  plaintiff  that  there  was 
a  misunderstanding  between  himself  and 
Mayhew  concerning  the  note. 

The  note  was  not  paid  and  this  suit  was 
brought  thereon  in  the  Kent  circuit  court. 
At  the  close  of  the  case,  defendant  made 
a  motion  that  the  court  direct  a  verdict  for 
the  defendant,  on  the  ground  that  the  testi- 
mony showed  that  the  note  was  simply  as- 
signed to  the  plaintiff,  and  that,  being  a 
negotiable  note,  the  plaintiff,  therefore, 
could  not  sue  in  his  own  name,  under  the 
statute.  3  Comp.  Laws,  §  10,054.  The  mo- 
tion was  overruled,  defendant  excepted,  the 
case  was  submitted  to  the  jury,  and  a  ver- 
dict for  the  plaintiff  was  returned  in  the 
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sum   of   $1,573.75,    and   judgment   was   en- 
tered thereon. 

Counsel  for  the  respective  parties  agree 
that  the  assignment  of  error  raises  the  sin- 
gle question  whether  the  writing  found  upon 
the  back  of  the  note  was  such  an  indorse- 
ment as  would  enable  the  plaintiff  to  bring 
suit  thereon  in  his  own  name,  or  whether  it 
was  merely  an  assignment. 

The  circuit  judge,  and  in  fact  counsel  for 
both  parties,  treated  the  note  as  a  negoti- 
able note,  under  the  negotiable  instrument 
act.    In  this  we  think  they  were  correct. 

Appellant  places  reliance  largely  on  the 
case  of  Aniba  v.  Yeomans,  39  Mich.  171,  as 
authority  that  the  plaintiff  cannot  sue  in 
his  own  name.  It  is  true  that  at  common 
law  an  assignee  of  a  chose  in  action  could 
not  sue  in  his  own  name.  The  statute 
above  referred  to  give  this  right  in  certain 
cases,  but  it  expressly  excepts  negotiable 
instruments.  In  -  the  case  of  such  instru- 
ments, something  more  than  a  mere  assign- 
ment is  necessary.  There  must  be  a  legal 
indorsement.     Was  there  such  in  this  case? 

Counsel  for  appellee  well  say  that  in  An- 
iba V.  Yeomans  this  court  did  not  hold  that 
a  person  who  receives  a  negotiable  note  by 
virtue  of  an  assignment  written  on  the 
back  of  it  cannot  bring  the  suit  in  his  own 
name.  That  question  does  not  seem  to  have 
been  raised  in  the  case.  What  this  court 
did  hold  was  that  Yeomans,  having  received 
the  note  by  assignment  from  Aniba,  was 
not  an  indorsee  of  the  note,  and  therefore 
that  he  held  the  note  subject  to  any  defense 
which  the  makers  might  have  to  it  in  the 
hands  of  Aniba.  But  had  the  question  been 
raised  there,  as  it  is  raised  here,  what 
would  this  court  have  said?  It  will  be  un- 
fortunate if  we  are  compelled  to  reverse  this 
case  upon  this  question,  for  the  merits  of 
the  whole  controversy  seem  to  have  been 
tried  and  submitted  to  the  jury,  the  same 
as  though  Mr.  Pelton  had  been  the  plaintiff, 
instead  of  Mr.  Gale.  This  statute,  however; 
has  been  the  law  of  this  state  since  1863. 

As  early  as  1872,  in  the  case  of  Redmond 
V.  Stansbury,  24  Mich.  445,  it  was  held  that 
this  statute,  permitting  an  assignee  of  a 
chose  in  action  "not  negotiable  under  exist- 
ing laws"  to  sue  and  recover  in  his  own 
name,  did  not  apply  to  a  case  where  the 
plaintiff  simply  had  possession  of  a  negotia- 
ble note  payable  to  another.  In  that  case 
Mr.  Justice  Graves  said:  "The  reasoning 
is  this:  That  the  act  of  1863  allows  choses 
in  action  to  be  transferred  in  the  same  way 
as  chattels;  that  this  note  is  a  chose  in 
action;  and  that  its  possession,  like  the 
possession  of  a  horse,  was  evidence  of  own- 
ership. The  language  of  the  act  itself 
furnishes  an  explicit  answer  to  this  argu- 
ment. The  statute  expressly  excepted  from 
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its  operation  all  papers  allowed  to  be  ne- 
gotiable under  the  laws  as  they  were  before 
the  statute;  and  the  note  in  suit  was  of 
this  kind.  The  plaintiff  below  could,  there- 
fore, derive  no  aid  from  the  law  of  1S63, 
and,  as  he  failed  to  show  himself  invented 
with  the  legal  title  through  any  mode 
recognized  by  law,  the  judgment  below 
should  be  reversed."  This  statute  is  a^ain 
referred  to  in  Waldron  v.  Harring,  2S  Mick 
493. 

In  Robinson  v.  Wilkinson,  38  Mich.  299, 
Susannah  Wilkinson  brought  suit  upon  a 
note  made  by  Robinson,  and  payable  to  the 
order  of  James  N.  R.  Wilkinson.    The  note 
was  not  indorsed,  and  the  plaintiff  claimed 
a  right  to  recover  upon  it  by  showing  a  Ter- 
bal  assignment  of  it  by  the  payee  to  her- 
self for  value.     Mr.  Justice   Cooley  aaid: 
"It  is  not  pretended  tha.t  such  a  suit  could 
have  been  maintained  at  the  common  lav, 
but    reliance    is    placed    upon    the   statute 
.     .     .     which   provides   that   *the  assignee 
of  any  bond,  note,  or  other  chose  in  actios, 
not  negotiable  under  existing  laws,  which 
has  been  or  may  be  hereafter  assigned,  maT 
sue  and  recover  the  same  in  his  own  name,' 
etc.    The  view  of  this  statute  taken  by  the 
plaintiff  is  that  it  is  intended  to  confer  upon 
assignees  of  choses  in  action  the  right  to 
maintain   suits  in  their  own  name  in  all 
cases  >  that,  while  a  note  in  the  form  of  fn 
one  before  the  court  is  in  a  certain  sec^e 
negotiable,  yet  that  it  is  not  fully  and  f'^r 
all  purposes  such  until   after   indorsement 
by  the  payee,  and  is  therefore  within  the  ir- 
tent  of  this  statute,  and  must  be  considerei 
not  negotiable  until  it  is  put  in  posxti<^n  to 
pass  from  hand  to  hand  by  mere  deliverj 
And  it  is  said  with  some  force  there  couli 
be    no    reason    for   leaving   this    particiilu 
class  of  paper  subject  to  the  common-h^ 
rule  which  required .  suit  to  be  brought  : 
the  name  of  the  payee,  when  on  all  otbc 
contracts  the  assignee  is  permitted  to  sm 
in  his  own  name.     The  question,  howeve 
is  one  of  statutory  construction,  and  n< 
the   sufficiency  of  the   reasons   for   mak^; 
the  statute  what  it  is.     There  is  no  d^-Li 
that  such  paper  is  negotiable  according 
the  sense  of  that  word  as  it  is  employe*! 
mercantile  law.    Bills  of  exchange  and  net 
payable  to  order  or  to  bearer  are  equa'f 
considered  negotiable,  though  the  cereni 
of  indorsement  is  required  in  the  one  c-s 
and  not  in  the  other.    It  is  true  that  p4f 
payable  to  order,  and  not  yet  indorse!, 
sometimes  said  not  to  be  negotiable  u'at 
the   indorsement   is   made,   but   bv    this 
meant  only  that  the  indorsement  is  a  n 
sary  ceremony  of  the  process  of  negt»tiat: 
it.     The   term   'negotiable*    is   one   of   cl 
sification,  and  does  not  of  necessity  imp 
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anytliinfif  more  than  that  the  paper  possesses 
the  negotiable  quality.  The  statute  referred 
to  is  an  enabling  statute,  and  we  cannot  en- 
large it.  Probably,  in  enacting  it  the  leg- 
islature went  as  far  as  it  was  supposed  there 
was  any  necessity  for  going,  namely,  to 
provide  for  cases  in  which,  under  common- 
law  rules,  the  assignee  could  not,  by  the 
act  of  the  parties,  be  empowered  to  sue  in 
his  own  name.  It  was  not  supposable  that 
any  similar  enactment  was  needed  for  the 
case  of  negotiable  paper,  as  the  mere  act 
of  indorsement,  which  it  is  customary  to 
perform  in  asriigning  such  paper,  was  all 
that  would  be  needed.  Redmond  v.  S tans- 
bury,  24  Mich.  447.  We  think  the  court 
erred  in  giving  judgment  for  the  plaintifT, 
and  that  the  judgment  must  be  reversed, 
with  costs,  and  a  new  trial  ordered."  See 
also  the  language  of  Chief  Justice  Campbell 
in  Matteson  v.  Morris,  40  Mich.  65. 

Spinning  v.  Sullivan,  48  Mich.  6,  11  N. 
W.  758,  was  a  suit  in  equity  to  correct  a 
note.  The  note  was  drawn  in  proper  com- 
mercial form,  and  was  made  payable  to  the 
order  of  James  Sullivan.  But  no  indorse- 
ment had  been  made  to  the  defendant.  What- 
ever title  he  had  obtained  was  through  a 
separate  instrument  purporting  "to  assign, 
sell,  transfer,  and  set  over  to  said  Timothy 
Sullivan,  a  certain  note  of  Charles  Spin- 
ning now  held  by  me."  Mr.  Justice  Graves 
said :  "In  case  of  the  assignment  of  a  chose 
in  action  not  having  the  attribute  of  ne- 
gotiability, the  assignee  takes  it  subject  to 
antecedent  equities,  and  the  late  provision 
to  permit  assignees  to  sue  in  their  own 
names  has  not  affected  the  principle.  Myers 
v.  Davis,  22  N.  Y.  489.  But  commercial 
paper  having  the  quality  of  negotiability 
is  privileged,  and  such  of  it  as  belongs  to 
the  class  of  bills  of  exchange  and  promissory 
notes  may  be  transferred  in  such  manner 
as  to  give  the  transferee  a  better  right 
than  was  possessed  by  the  party  making 
the  transfer.  In  case  the  new  title  is  in- 
nocent and  regular,  the  law  will  protect  it 
against  prior  equities,  and  leave  the  latter 
to  independent  adjustment.  But  to  have 
this  effect  the  title  must  accord  with  the 
rules  which  give  the  immunity.  Because 
if  it  does  not,  and  pursues  simply  the  style 
and  method  allowed  by  the  common  law 
in  the  case  of  chattels,  the  right  which  fol- 
lows is  no  greater  than  would  ensue  if  the 
paper  was  devoid  of  the  character  of  ne- 
gotiability, and  such  ownersliip  as  there  is 
will  be  subject  to  preexisting  equities.  Tlie 
title  the  defendant  Timothay  sets  up  is  of 
this   kind.     The   note   was   transferable   bv 

• 

indorsement,    and    was   not    transferred    in 
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that  way,  but  by  assignment.  lie  obtained 
no  title  to  enable  him  to  sue  except  in  the 
name  of  the  payee," — citing  the  cases  above 
referred  to,  and,  also,  Gibson  v.  Miller,  29 
Mich.  355,  18  Am.  Hep.  98.  See  also  Bren- 
nan  v.  Merchants'  &  M.  Nat.  Bank,  62  ^lich. 
347,  28  N.  W.  881;  Minor  v.  Bewick,  55 
Mich.  491,  22  N.  W.  12. 

This  question  was  before  this  court  in 
Stevens  v.  Hannan,  80  Mich.  305,  24  Am. 
St.  Rep.  125,  48  N.  W.  951.  There  the  payee 
of  the  note  transferred  it  by  these  words: 
"For  value  received  I  hereby  assign  all  in- 
terest in  and  to  this  note  to  Ralph  E.  Wat- 
son." Watson  transferred  it  in  turn  to  the 
plaintiff,  for  value,  before  maturity,  by 
writing  his  name  on  the  back  and  delivering 
it  to  him.  The  defendant  there  insisted  that 
the  plaintiff  could  not  sue  in  his  own 
name,  but  should  have  brought  suit  in  the 
name  of  the  payee.  Upon  that  branch  of 
the  case,  Mr.  Justice  McGrath  said:  "I  do 
not  think  that  the  first  point  is  well  taken. 
If  the  effect  of  Batchelder's  indorsement 
was  to  make  the  note  thereafter  non-negotia- 
ble, then  the  assignment  from  Watson  to 
plaintiff  entitled  plaintiff  to  sue  in  his  own 
name,  under  the  statute,  and,  if  Batchel- 
der's indorsement  did  not  affect  its  negotia- 
bility, then  Watson's  indorsement  entitled 
plaintiff,  as  holder  of  the  note,  to  sue 
in  his  own  name."  This  case  is  easily  dis- 
tinguished from  the  case  we  are  consider- 
ing. Had  Mr.  Gale  before  maturity,  and 
for  value,  transferred  the  note  in  question 
by  writing  his  name  on  the  back,  and  de- 
livering it  to  an  indorsee,  we  should  have 
another  question  before  us. 

It  is  said  that  tlie  circuit  judge  relied  for 
his  course  upon  the  case  of  Markey  v.  Cor- 
ey, 108  Mich.  184,  36  L.R.A.  117,  62  Am.  St. 
Rep.  698,  66  N.  W.  493.  In  that  case  tlie 
note  sued  upon  was  indorsed:  "I  hereby 
'  assign  the  within  note  to  Matthew  M. 
Markey  and  Catherine  Sundars."  The  point 
was  urged  there  by  the  defendant  that,  if 
the  plaintiffs  took  title  to  the  note,  it  was 
under  the  assignment,  and  that  therefore 
they  could  not  sue  in  their  own  names;  but 
if  they  had  a  right  of  action,  it  must  be 
brought  in  the  name  of  the  original  party  to 
the  contract.  It  is  well  that  we  bear  in 
mind  the  difference  in  the  language  of  the 
assignment  in  the  case  we  are  considering, 
and  that  in  the  above  case.  In  this  case 
it  was:  "I  hereby  assign  my  interest  in 
tin's  note  to  William  H.  Gale."  In  the 
ah  JVC  case  it  was:  "I  hereby  assign  the 
witliin  n«)te."  ^Mr.  Justice  Long,  in  the 
above  case,  after  discussing  the  matter  at 
some  length,  said:  "Tlie  Inngunge  nsed 
in  the  assignment  to  the  note  in  suit  does 
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not  negative  the  implication  of  the  legal 
liability  of  the  assignor  as  indorser,  and  as 
the  words  are  to  be  construed,  as  strongly 
as  their  sense  will  allow,  against  the  as- 
signor, he  must  be  held  as  indorser."  Then, 
after  quoting  the  language  of  the  assign- 
ment in  Aniba  v.  Yeomans  and  the  language 
of  Mr.  Justice  Marston  in  that  case,  he  con- 
tinues: "In  other  words,  the  learned  jus- 
tice seemed -to  think  that  the  words  used 
limited  the  transfer  to  the  right  and  title 
he  then  held.  While  this  holding  appears 
to  be  at  variance  with  the  cases  elsewhere, 
we  think  it  readily  distinguishable  from  the 
present,  as  here  the  words  are,  'I  hereby 
assign  the  within  note,'  etc.,  and  do  not 
purport  to  limit  the  liability  of  Corey  as 
an  indorser."  We  think  that  the  learned 
circuit  judge  was  in  error  in  relying  upon 
the  case  of  Markey  v.  Corey. 

But  it  is  urged  by  counsel  for  appellee 
that  the  old  rule  has  been  abrogated  by  § 
40  of  the  negotiable  instrument  law  (Laws 
1005,  No.  265),  which  was  adopted  in  this 
state  before  the  note  in  question  was  made. 
That  provision  reads  as  follows:  "A  quali- 
fied indorsement  constitutes  the  indorser  a 
mere  assignor  of  the  title  to  the  instru- 
ment. It  may  be  made  by  adding  to  the 
indorser's  signature  the  words  'without  re- 
course,' or  any  words  of  similar  import. 
Such  an  indorsement  does  not  impair,  the 
negotiable  character  of  the  instrument." 

W^e  have  two  answers  to  the  above  claim: 

First,  that  it  was  held  by  this  court  as 
early  as  Borden  v.  Clark,  26  Mich.  410,  that 
the  fact  that  the  vendor  of  a  promissory 
note  indorsed  it  "without  recourse"  has  no 
tendency  to  show  that  his  vendee  is  not 
a  bona  fide  purchaser.  Nor  would  the  ad- 
dition of  the  words  of  "similar  import" 
make  any  difference.  So  it  is  clear  that  this 
statute  has  not  changed  the  rule  in  this 
state  in  that  respect.  It  cannot  be  said  that 
the  words  used  in  the  case  we  are  consider- 
ing were  equivalent  to  an  indorsement  with- 
out recourse. 

Second.  The  statute  above  quoted  express- 
ly provides  that  "a  qualified  indorsement 
constitutes  the  indorser  a  mere  assignor  of 
the  title  to  the  instrument."  Here  again 
we  are  confronted  with  §  10,054,  3  Comp. 
Laws,  which  holds  that  the  assignee  of 
a  negotiable  note  cannot  sue  in  his  own 
name.  So,  whether  the  negotiable  char- 
acter of  this  instrument  is  impaired  or  not 
by  the  assignment,  we  cannot  abrogate  this 
statute,  which  has  been  the  law  of  this 
state  nearly  fifty  years,  and  has  been 
repeatedly  interpreted  and  cited  by  this 
court.  That  the  legislature  miglit  wisely 
repeal  it  is  another  matter. 

We  feel  compelled,  therefore,   to  reverse 
the  judgment  below,  without  a  new  trial. 
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J.   S.   SHAFFER,   Intervener,  Appt 

(108  Minn.  142,  121  N.  W.  628.) 

County  commissioners  ^  nature  of 
board. 

1.  The  board  of  county  commissioners  of 
Hennepin  county  is  a  continuing  body,  and 
its  existence  is  not  affected  by  the  elec- 
tion of  new  members,  and  the  election  of  a 
chairman  and  vice  chairman  at  the  first 
session  in  each  year. 

Same  ^  power  to  contract  —  termina- 
tion. 

2.  Such  board  has  power  to  employ  a 
morgue  keeper  and  to  enter  into  a  con- 
tract with  him  to  perform  the  services  re- 
quired for  a  period  pf  one  year,  during 
which  time  he  may  only  be  discharged  for 
causes  which  will  justify  the  county  in  re- 
fusing to  carry  out  the  contract. 

Public  contract  —  duration  —  Yalldity. 

3.  The  board  may,  on  the  last  day  of 
the  year,  employ  a  morgue  keeper  for  a 
period  of  one  year  therefrom,  regardless  of 
the  fact  that  two  new  members  of  the 
board,  who  were  elected  at  the  November 
election  preceding,  will  qualify  and  enter 
upon  their  duties  soon  after  the  first  of  the 
year.  Such  contract,  being  reasonable,  and 
not  contrary  to  public  policy,  cannot  legal- 
ly be  rescinded  without  cause,  after  such 
new  members  have  qualified. 

(June  4,  1909.); 

Headnotes  by  Elliott,  J.         

Note,  —  Power  of  hoard  to  appoint  of^ 
ficer  or  to  make  a  contract  for  term 
extending  heyond  its  own  term. 

It  is  not  intended  to  include  in  this  note 
cases  involving  the  validity  of  contracts  by 
municipalities,  counties,  towns,  or  school 
districts,  where  the  primary  question  con- 
sidered was  the  validity  as  affected  by  the 
reasonableness  of  the  term  of  the  contract, 
rather  than  the  question  herein  under  con- 
sideration, as  to  the  validity  as  affected  by 
the  fact  that  tlie  contract  extends  beyond 
the  term  of  the  board  entering  into  the 
same. 

Power  as  affected  by  nature  of  contract. 

The  power  of  municipal  boards  to  contract 
is  statutory,  and  arises  either  from  express 
statutory  provisions  or  authority  implied 
therefrom.  That  the  legislature  has  the 
power  to  authorize  municipal  boards  to  en- 
ter into  contracts  which  will  extend  beyond 
their  own  official  term  is  well  settled.  De- 
troit V.  Detroit  Citizens'  Street  R.  Co.  184 
U.  S.'3G8,  46  L.  ed.  592,  22  Sup.  Ct.  Rep. 
410;  Taylor  v.  Northampton  County,  50  N. 
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APPEAL  by  intervener  from  a  judgment 
of  the  District  Court  for  Hennepin 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  a  salary  alleged  to  be 
due  him  under  a  contract  appointing  him 
morgue  keeper .  of  Hennepin  County.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Freeman  P.  Ijane,  for  appellant: 

Boards  of  county  commissioners  have  a 
perpetual  existence,  continued  by  members 
who  succeed  each  other,  and  the  body  re- 
mains the  same,  notwithstanding  a  change 
in  the  individuals  who  compose  it. 

Chapman  v.  York  County,  79  Me.  267,  9 
Atl-  728;  Pegram  v.  Cleveland  County,  65 
N.  C.  114. 

Courts  will  not  interfere  with  such  boards 


in  the  lawful  exercise  of  the  jurisdiction 
committed  to  them  by  law,  on  the  sole- 
ground  that  their  actions  are  characterized 
by  lack  of  wisdom  or  sound  discretion. 

Monroe  County  v.  Strong,  78  Miss.  665,  29 
So.  630;  State  V.  Public  Building  Comrs.  12 
Rich.  L.  300;  Platter  v.  Elkliart  County,  103 
Ind.  360,  2  N.  E.  544;  Grannis  v.  Blue 
Earth  County,  81  Minn.  55,  83  N.  W.  495. 

Where  the  commissioners  of  a  count v  do 

•r 

public  business  according  to  the  discretion 
confided  to  them,  new  commissioners  are 
bound  by  their  acts. 

Scioto  V.  Gherky,  Wright  (Ohio)  493; 
Richland  County  v.  Miller,  16  S.  C.  236. 

The  execution  of  the  contract  which  will 
bind   the   board    in   the   future,    and    after 


C.    (5  Jones,  L.)    98;   Kerlin  Bros.  Co.  v. 
Toledo.  20  Ohio  C.  C.  603. 

This  being  true,  it  follows  that  the  va- 
lidity of  a  contract  extending  beyond  the 
term  of  the  board  making  it  is  determined 
to  a  great  extent  by  the  language  employed 
in  the  statute  conferring  the  power,  con- 
strued with  reference  to  the  subject-matter 
and  nature  of  the  contract  and  the  purpose 
thereof.  As  an  aid  in  construing  such  stat- 
utes the  character  and  nature  of  the  con- 
tract have  an  important  bearing. 

Thus,  where  the  contract  involved  relates 
to  governmental  or  legislative  functions  of 
the  board  making  it,  or  involves  a  matter 
of  discretion  to  be  exercised  by  the  board, 
unless  the  statute  conferring  power  to  con- 
tract clearly  authorizes  a  board  to  make  a 
contract  extending  beyond  its  own  term,  no 
power  of  the  board  so  to  do  exists,  since  the 
power  conferred  upon  boards  to  exercise  leg- 
islative or  governmental  functions  is  con- 
ferred to  be  exercised  as  often  as  may  be 
found  needful  or  politic,  and  the  board  pres- 
ently holding  such  powers  is  vested  with  no 
discretion  to  circumscribe  or  limit  or  dimin- 
ish their  efficiency,  but  must  transmit  them 
unimpaired  jto  their  successors.  Omaha  Wa- 
ter Co.  V.  Omaha,  12  L.R.A.(N.S.)  736,  77 
C.  C.  A.  267,  147  Fed.  1;  Omaha  Water  Co. 
V.  Omaha,  85  C.  O.  A.  54,  156  Fed.  922,  on 
subsequent  appeal,  96  C.  C.  A.  419,  171  Fed. 
647;  Illinois  Trust  &  Sav.  Bank  v.  Arkan'- 
sas  City,  34  L.R.A.  518,  22  C.  C.  A.  171, 
40  U.  S.  App.  257,  76  Fed.  271;  Pikes  Peak 
Power  Co.  v.  Colorado  Springs,  44  C.  C.  A. 
333,  105  Fed.  1;  Westminster  Water  Co.  v. 
Westminster,  98  Md.  551,  64  L.R.A.  630, 
103  Am.  St.  Rep.  424,  56  Atl.  990;  Gale  v. 
Kalamazoo,  23  Mich.  344,  9  Am.  Rep.  80. 

Where  a  board  of  councilmen  of  a  town 
have  duly  determined  to  issue  bonds  and  sell 
them  to  certain  persons  who  have  made  the 
most  advantageous  bid  therefor,  it  is  mere- 
ly a  ministerial  duty  thereafter  to  issue  the 
bonds,  and  a  subsequent  board  of  councilmen 
will  by  mandamus  be  required  to  perform 
the  duty.  Edward  C.  Jones  Co.  v.  Gut  ten - 
berg,  66  N.  J.  L.  659,  51  Atl.  274. 
29  L^A.(N^.) 


—contracts  for  wafer  supply,  street  light- 
ing, etc. 

Where  a  contract  relates  to  the  ordinary 
business  affairs  of  the  municipality  which 
the  board  represents,  they  are  controlled  by 
no  such  rule,  and  they  may  lawfully  exer- 
cise the  power  conferred  in  the  same  way, 
and  in  its  exercise  the  municipality  will  be 
governed  by  the  same  rules  which  control  a 
private  individual  or  business  corporation 
under  like  circumstances.  Illinois  Trust  & 
Sav.  Bank  ▼.  Arkansas  City  and  Pikes  Peak 
Power  Co.  v.  Colorado  Springs,  supra;  Mc- 
Bean  v.  Fresno,  112  Cal.  169,  31  L.R.A.  794, 
53  Am.  St.  Rep.  191,  44  Pac.  358;  Higgins  v. 
San  Diego,  118  Cal.  524,  45  Pac.  824,  50  Pac. 
670;  Biddeford  v.  Yates,  104  Me.  506,  72  Atl. 
335,  16  A.  &  E.  Ann.  Cas.  1091 ;  Gale  v.  Kal- 
amazoo and  Westminster  Water  Co.  v. 
Westminster,  supra;  Blood  v.  Manchester 
Electric  Light  Co.  68  N.  H.  340,  39  Atl. 
33S;  Tanner  v.  Auburn,  37  Wash.  38,  79  Pac 
494;  Edward  C.  Jones  Co.  ▼.  Guttenberg,  su- 
pra. 

In  amplification  of  this  doctrine  in  Omaha 
Water  Co.  ▼.  Omaha,  supra,  the  court  said: 
"A  city  has  two  classes  of  powers,  the  one 
legislative  or  governmental,  by  virtue  of 
which  it  controls  its  people  as  their  sover- 
eign, the  other  proprietary  or  business,  by 
means  of  which  it  acts  and  contracts  for  the 
private  advantage' of  the  inhabitants  of  the 
city  and  of  the  city  itself.  In  the  exercise 
of  powers  which  are  strictly  governmental  or 
legislative,  the  officers  of  a  city  are  trus- 
tees for  the  public,  and  they  may  make  no 
grant  or  contract  which  will  bind  the  munic- 
ipality beyond  the  terms  of  their  offices, 
because  they  may  not  lawfully  circumscribe 
the  legislative  powers  of  their  successors. 
But  in  the  exercise  of  the  business  powers  of 
a  city,  the  municipality  and  its  officers  are 
controlled  by  no  such  rule,  and  they  may 
lawfully  exercise  these  powers  in  the  same 
way,  and  in  their  exercise  the  city  will  be 
governed  by  the  same  rules  which  control 
a  private  individual  or  a  business  corpora- 
1  tion  under  like  circumstances.    In  contract-' 
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there  has  been  a  change  in  its  membership, 
will  not  in  itself  constitute  fraud. 

McCormick  ▼.  Boston,  120  Mass.  499; 
Bay  State  Brick  Co.  v.  Foster,  115  ^lass. 
431;  Benjamin  v.  Wheeler,  8  Gray,  409; 
Soon  Hing  ▼.  Crowley,  113  U.  S.  703,  28 
L.  ed.  1145,  5  Sup.  Ct.  Rep.  730;  Oglesby 
V.  Attrill,  105  U.  S.  605,  26  L.  ed.  1186; 
Wait  V.  Ray,  67  N.  Y.  36;  Blandon  v. 
Moses,  29  Hun,  607 ;  Reubelt  v.  Nobles- 
ville,  106  Ind.  478,  7  N.  E.  206;  Pulaski 
County  V.  Shields,  130  Ind.  6,  29  N.  E.  385; 
Webb  V.  Spokane  County,  9  Wash.  103,  37 
Pac.  282. 

Mr.  F.    H.   Boardman   for  respondent. 

Mr.  Elmer  W.  Gray  for  defendant. 

Elliott,  J.,  delivered  the  opinion  of  the 
court : 

In  this  proceeding  it  was  sought  to  de- 
termine whether  Michael  Manley  or  J.  6. 


Shaffer  is  entitled  to  perform  the  seniees 
and  receive  compensation  as  morgue  keeper 
of  Hennepin  county  during  the  year  of  1909. 
The  controversy  was  submitted  to  the  dis- 
trict court  upon  agreed  facts,  as  authorize 
by  §  4286  of  the  Revised  Laws  of  1905,  and 
Shaffer  appealed  to  this  court  from  a  judg- 
ment entered  in  favor  of  Manley. 

The  facts  may  be  stated  very  briefly.  At 
midnight  on  December  31,  1908,  the  terms 
of  two  of  the  five  members  of  the  board  cf 
county  commissioners  of  Hennepin  couuty 
expired.  On  that  day,  before  the  eipiratit-n 
of  the  term  of  office  of  these  two  members, 
J.  S.  Shaffer,  who  had  previously  been  eni- 
ployed,  was  appointed  and  re-employed  a? 
morgue  keeper  of  the  county  for  the  yea: 
1909,  and  the  contract  with  him  was  reduct-^ 
to  writing  and  duly  executed  by  him  ar-i 
by  the  chairman  of  the  board  on  behalf  o: 
the   board.     At   the   November   election  cf 


ing  for  the  construction  or  purchase  of 
waterworks  to  supply  itself  anjl  its  inhab- 
itants with  water,  a  city  is  not  exercising 
its  governmental  or  legislative,  but  is  using 
its  business  or  proprietary,  powers.  The 
purpose  of  such  a  contract  is  not  to  gov- 
ern its  inhabitants,  but  to  obtain  a  private 
benefit  for  the  city  and  for  its  denizens." 

This  case  applied  the  doctrine  as  to  the 
right  of  a  city  council  to  contract  for  a  wa- 
ter supply  for  a  period  of  years  extending 
beyond  their  terms  of  office,  where  the  stat- 
ute relative  thereto  authorized  the  city  to 
construct  and  maintain  waterworks  "on  such 
terms  and  under  such  regulations  as  may  be 
agreed  on."  In  other  words,  a  general  pow- 
er. To  the  same  effect  is  Illinois  Trust  & 
Sav.  Bank  v.  Arkansas  City,  supra. 

On  the  same  point  in  Valparaiso  v.  Gard- 
ner, 97  Ind.  1,  49  Am.  Rep.  416,  the  court 
said:  "There  is  a  distinction  between  pow- 
ers of  a  legislative  character  and  powers  of 
a  business  nature.  The  power  to  execute  a 
contract  for  goods,  for  houses,  for  gas,  for 
water,  and  the  like,  is  neither  a  judicial  nor 
a  legislative  power,  but  is  a  purely  business 
power." 

In  Indiana  the  rule  is  settled  that  where 
there  is  no  substantial  limitation  of  the  leg- 
islative power  of  the  common  council  of  the 
municipality  to  contract  for  such  necessities 
as  gas,  water,  etc.,  a  city  has  the  power  to 
contract  for  a  supply  of  gas  or  water  for  a 
stated  period  of  time  extending  beyond  the 
tenure  of  office  of  the  individual  members  of 
the  common  council  making  the  contract.  In- 
dianapolis V.  Indianapolis  Gaslipjht  &  Coke 
Co.  66  Ind.  396;  Valparaiso  v.  Gardner,  su- 
pra; Vincennes  v.  Citizens'  Gaslight  Co.  132 
Ind.  114,  16  L.R.A.  485,  31  N.  E.  673. 

In  Westminster  Water  Co.  v.  Westmin- 
ster, supra,  a  contract  by  a  city  with  a  wa- 
ter company,  which  required  the  city  to  levy 
a  specific  tax  annually  forever  to  pay  for 
water  used  by  the  city,  was  held  invalid,  be- 
cause an  attempt  to  bind  snocoediiiti  common 
councils  in  the  discharge  of  their  legislative 
29  L.R.A(N.S.) 


and  governmental  powers,  the  levying  of  d 
tax  being  a  government-al  power. 

Carlyle  Water,  Light  k  P.  Co.  t.  Carlylf. 
31  Ill.*App.  325,  held  a  contract  by  a  eit} 
for  water  supply,  which  extended  beyond  1 1* 
term  of  the  officers  making  it,  not  void,  cut 
voidable  merely  so  far  as  it  was  executory. 

In  Pikes  Peak  Power  Co.  v.  Colorado 
Springs,  supra,  the  general  rule  as  herein- 
before stated  was  applied,  and  the  power  r.f 
a  city  was  affirmed,  to  grant  the  right >  arid 
privileges  of  constructing  power  houses  X*> 
generate  electricity  in  suitable  places  on  tb* 
public  grounds  of  the  city,  and  to  lay  cot- 
duits  and  erect  poles  on  its  streets,  and  fur- 
nish light  to  the  city  and  its  inhabitaTits 
for  a  period  of  years  extending  beyond  ^  ■' 
term  of  office  of  members  of  the  council  n;.ik- 
ing  the  contract.  The  statute  in  this  cas. . 
also,  in  general  terms,  empowered  the  c;t^ 
to  regulate  the  use  of  its  streets  to  provi-ie 
for  the  lighting  of  the  same,  etc 

And  where  the  authority  of  the  city  ©•-i'.r- 
cil  is  by  statute  coextensive  with  the  p^vi- 
ers  of  the  city  or  its  inhabitants,  the  limit.;- 
tions  in  their  term  of  office  is  immateral.  a 
affecting  their  right  to  make  contracts  ^wt 
as  lighting  the  public  streets  for  any  rens'^r 
able  period  of  time,  although  beyond  tKt 
term  of  office;  the  contract  stands  the  sm.i 
as  if  it  had  been  made  by  a  vote  of  t'je  :". 
habitants  acting  in  their  town  org-an"?^ 
tion.  Blood  v.  Manchester  Electric"  IJ:r^ 
Co.  68  N.  H.  340,  39  Atl.  335. 

So,  also,  a  contract  by  the  mayor  tn 
council  of  the  city  for  lighting  the  stro*'* 
and  public  places  for  a  period  of  years  - 
valid,  although  extending  beyond  their  t?*"" 
of  office.  Tanner  v.  Auburn,  37  Wash,  o^ 
79  Pac.  494. 

In  the  absence  of  any  inhibition  air-^ir* 
making  a  contract  by  a  municipal  l>«a-j 
which  should  extend  l>eyond  the  term  of  •  a 
fice  of  the  board  which  makes  it,  such  a  o  •• 
tract  is  not  invalid  upon  this  ground,  if  a 
the  time  of  its  execution  it  was  fair,  ji:*i 
and  reasonable,  and  prompted  by  the  ntct-^ 
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1008,  two  new  county  commissioners  had 
been  elected,  and  when  they  took  office,  soon 
after  the  Ist  of  January,  the  board  elected 
a  new  chairman  and  vice  chairman,  as  re- 
quired by  the  statute.  Immediately  there- 
after the  board  attempted  to  rescind  the 
contract  with  Shaffer,  and  to  make  a  new 
contract  with  Manley,  by  which  lie  was  em- 
ployed as  morgue  keeper  for  the  year  1909. 
The  question  is  whether  the  contract  made 
with  Shaffer  on  December  31st  is  valid  and 
binding,  so  as  to  preclude  the  board,  as  con- 
stituted after  January  4,  1909,  from  rescind- 
ing it  and  employing  Manley;  or,  stating 
the  question  somewhat  more  abstractly.  Has 
the  board  of  county  commissioners, the  pow- 
er to  make  a  contract  with  an  employee 
which  extends  beyond  the  expiration  of  the 
terms  of  office  of  certain  members  of  the 
board? 


While  there  is  some  apparent  conflict  in 
the  authorities,  it  is  reasonably  clear  that 
the  weight  of  authority  is  to  the  effect  that 
the  board  has  such  power.  It  was  express- 
ly so  held  in  Pulaski  County  v.  Shields,  130 
Ind.  6,  29  N.  E.  385;  Webb  v.  Spokane 
County,  9  Wash.  103,  37  Pac.  282;  Picket 
Pub.  Co.  V.  Carbon  County,  36  Mont.  188, 
13  L.R.A.(N.S.)  1115,  122  Am.  St.  -  Rep. 
352,  92  Pac.  524,  12  A.  &  E.  Ann  Cas.  980 ; 
and  Liggett  v.  Kiowa  County,  0  Colo.  App. 
269,  40  Pac.  475.  A  somewhat  different 
conclusion  was  reached  in  First  Nat.  Bank 
V.  Peck,  43  Kan.  643,  23  Pac,  1077;  Shel- 
don y.  Butler  County  (Shelden  v.  Fox)  48 
Kan.  356,  16  L.R.A.  257,  29  Pac.  759;  Milli- 
kin  V.  Eldgar  County,  142  111.  528,  18  L.R.A. 
447,  32  N.  E.  493;  Jay  County  v.  Taylor, 
123  Ind.  148,  7  L.R.A.  160,  23  N.  E.  752; 
Layton  v.  State,  28  N.  J.  L.  675;  State  v. 


sities  of  the  situation,  or  was  advantageous 
to  the  municipality  at  the  time  it  was  en- 
tered into.  To  sustain  such  a  contract,  there 
must  be  a  clear  showing  of  a  reasonable  ne- 
cessity for  its  execution.  Coming  within 
this  doctrine  is  a  contract  extending  over  a 
period  of  years,  to  dispose  of  the  sewage  of 
a  city  for  a  certain  consideration  to  be  paid 
annually,  and  such  a  contract  is  valid,  al- 
though extending  beyond  the  term  of  of- 
fice of  the  board  making  it.  McBcan  v. 
Fresno,  supra.  Followed  in  Higgins  v.  San 
Diego,  supra,  as  to  a  contract  by  a  city  for 
water  supply,  which  extended  beyond  the 
term  of  the  council  making  it. 

—leases. 

Applying  the  general  doctrine  stated*  the 
power  of  a  city  council  to  lease  municipal 
property  to  private  parties  was  sustained, 
although  it  extended  beyond  the  term  of  the 
council  executing  it,  in  Biddeford  v.  Yates, 
supra.  In  this  case,  in  answering  the  con- 
tention that  the  city  council  had  no  power 
to  enter  into  contracts  which  could  not  be 
completed  before  the  expiration  of  the  term 
of  the  council,  even  though  the  power  to 
lease  was  delegated  in  general  terms,  the 
court  said:  "It  appears  to  us  that  the  logic 
of  the  plaintiff's  contention  tends  to  limit 
a  city  council  to  action  with  respect  to  such 
matters  only  as  arc  to  go  into  effect  under 
its  own  administration.  Such  limitation 
would  segregate  a  municipal  government 
from  all  other  corporations  and  business 
institutions,  in  the  methods  employed  for 
tlie  transaction  of  business,  and  might,  it 
seems  to  us,  prove  highly  detrimental.  A 
municipal  government,  represented  by  its 
city  council,  should  be  regadred  as  a  busi- 
ness institution  with  reference  to  those 
transactions  or  matters  permitted  by  the 
terms  of  its  charter.  Wlien  not  limited  to 
a  prescribed  method,  it  should  be  permitted 
to  act  with  tlie  same  business  foresi^rlit  that 
is  accorded  to  other  business  institutions. 
A  corporation  or  individual  deal! nor  jn  the 
letting  of  property  might  find  it  of  the  high- 
29  L.R.A.(N.S.) 


est  importance  to  make  a  lease  to-day  to 
take  effect  montlis  or  even  years  hence. 
They  might  find  it  equally  detrimental  to 
be  limited  in  their  power  to  thus  anticipate 
the  jfuture.  This  idea  is  so  apparent  as  a 
business  proposition  as  to  become  self-evi- 
dent." 

The  doctrine  has  also  been  applied  to  the 
power  of  municipalities,  through  their  com- 
mon council,  to  enter  into  contracts  to  lease 
property  to  be  used  for  a  public  market, 
and  such  a  lease  was  sustained,  although  ex- 
tended beyond  the  term  of  the  council  mak- 
ing it.  Gale  v.  Kalamazoo,  23  Mich.  344, 
9  Am.  Rep.  80. 

A  board  of  school  directors  may,  after 
their  successors  are  elected,  but  before  they 
have  qualified,  lease  a  building  to  be  used 
for  educational  purposes.  Dubuque  Female 
College  V.  Dubuque,  13  Iowa,  555. 

— contracts  for  public  printing. 

Where  there  is  a  specific  grant  of  power 
to  county  commissioners,  to  contract  for 
public  printing  for  a  term  not  exceeding  two 
years,  without  other  limitation  or  restric- 
tion as  to  time,  the  power  may  be  exercised 
at  any  time  during  the  term  of  the  board, 
when  a  prior  contract  for  such  work  has  ex- 
pired or  is  about  to  expire;  the  power  un- 
der such  circumstances  is  just  as  ample  tlie 
last  week  of  the  board's  official  existence  as 
at  any  time  prior  thereto,  if  there  is  no 
fraud  in  making  the  contract.  Pickett  Pub. 
Co.  v.  Carbon  County,  36  Mont.  188,  13 
L.R.A.(N.S.)  1115,  122  Am.  St.  Rep.  352, 
92  Pac.  524,  12  A.  &  E.  Ann.  Cas.  986. 

And  where  by  statute  county  commission- 
ers are  clothed  with  full  authority  to  make 
all  contracts  which  are  essential  to  the  man- 
agement of  county  affairs,  a  contract  for 
county  printing  is  valid,  although  it  ex- 
tends in  part  into  another  year  and  beyond 
the  term  of  some  members  of  the  board  mak- 
ing the  contract.  Ligpett  v.  Kiowa  County, 
6  Colo.  App.  2G9,  40  Pac.  475.  In  reaching 
this  conclusion  the  court  said:  "In  the 
absence  of  any  proof  showing  fraud  and  col- 
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Plainer,  43  Iowa,  140 ;  and  Vacheron  v.  New 
York,  34  Misc.  420,  69  N.  Y.  Supp.  608 ;  but, 
when  carefully  examined,  these  cases  will  be 
found  not  to  militate  against  the  rule  above 
stated.  In  Millikin  y.  Edgar  County,  supra, 
it  was  held  that  a  contract  for  the  employ- 
ment of  a  keeper  of  a  county  poorhouse  for 
a  period  of  three  years  was  not  within  the 
power  of  a  board  of  supervisors,  each  of 
whom  was  elected  for  one  year  only.  In 
Jay  County  v.  Taylor,  supra,  it  was  held, 
two  judges  dissenting,  that  a  contract  by 
which  a  board  of  county  commissioners  at- 
tempted to  employ  a  legal  adviser  for  a 
time  extending  beyond  a  date  when  all  the 
members  of  the  board  as  constituted  would 
retire,  unless  re-elected,  was  invalid.  But 
the  subsequent  case  of  Pulaski   County  v. 


Shields,  supra,  deprives  this  case  of  meh 
of  its  value  as  an  authority,  except  as  ap- 
plied to  employees  who  stand  in  a  eoim- 
dential  or  personal  relation  to  the  board. 

Shelden  v.  Butler  County,  supra,  and  Cof- 
fey Coimty  V.  Smith,  60  Kan.  350,  32  Pac. 
30,  hold  that  county  commissioners  cannot 
designate  an  oflScial  newspaper,  and  contract 
for  the  county  printing  for  more  than  ooe 
year.  Under  the  statute  in  force,  the  board 
of  county  commissioners  went  out  of  exist- 
ence at  the  end  of  the  year,  and  it  was  very 
reasonable  to  infer  that  the  legislature  did 
not  intend  that  the  new  board  should  be  d^ 
prived  of  its  right  of  control  over  such  ex- 
penditures. The  same  rule  was  applied  io 
First  Nat.  Bank  v.  Peck,  su^ra,  where  lU 
outgoing  board  attempted  to  designate  tbe 


lusion,  or  that  the  agreement  must  of  ne- 
cessity be  so  vitally  injurious  to  the  pub- 
lic's interests  as  to  render  the  agreement 
void  as  against  public  policy,  the  contract 
cannot  be  adiudged  invalid  because  it  was 
to  be  completed  after  the  term  of  the  ma- 
jority of  the  board  as  it  then  existed  should 
have  expired.  The  county  is  a  continuous 
organization.  Many  contracts  can  be  con- 
ceived and  suggested  which,  of  necessity, 
could  not  be  performed  during  the  term  of 
ofiSce  of  an  entire  board  of  county  commis- 
sioners. To  hold  contracts  invalid  because 
part  or  all  of  a  board  cease  to  exercise  pub- 
lic functions  would  be  to  put  these  corpo- 
rations at  an  enormous  disadvantage  in 
making  the  contracts  which  are  essential  to 
the  safe,  prudent,  and  economical  manage- 
ment of  the  affairs  of  a  county." 

But  where  the  legislature  has  provided 
that  boards  of  county  commissioners  of  the 
several  counties  of  the  state  shall  have  ex- 
clusive control  to  designate  a  paper  and 
control  the  county  printing,  each  board  has 
that  power,  and  no  board  has  the  power  to 
let  a  contract  for  county  printing  which 
will  extend  beyond  its  term,  so  as  to  prevent 
the  exercise  of  the  power  by  its  successors. 
Sheldon  v.  Butler  County  (Sheldon  v.  Fox) 
48  Kan.  356,  16  L.R.A.  257,  29  Pac.  759. 
Followed  in  Coffey  County  v.  Smith,  50  Kan. 
350,  32  Pac.  30,  which  held  that  the  board 
of  county  commissioners  about  to  be  dis- 
solved by  operation  of  law  had  no  authority 
to  enter  into  a  contract  for  the  county  print- 
ing for  the  ensuing  year. 

— ^appointments  to  office   and  contracts  of 

employment. 

Where  the  nature  and  character  of  an 
office  or  employment  is  such  as  to  require 
a  municipal  board  or  officer  to  exercise  a 
supervisory  control  over  the  appointee  or 
employee,  together  with  the  power  of  re- 
moval, within  the  rule  already  considered 
such  appointment  or  contract  of  employ- 
ment by  the  board  is  the  exercise  of  a  gov- 
ernmental function,  and  hence,  contracts  re- 
lating thereto  must  not  be  extended  beyond 
the  life  of  the  board.  State  ex  rel.  Hudson 
29  L.R.A.(N.S.) 


County  V.  Layton,  28  N.  J.  L.  244;  Stale 
V.  Platner,  43  Iowa,  140. 

Thus,  a  board  of  freeholders  of  a  couotr 
have  no  power  to  bind  themselves  to  appoint 
a  keeper  of  a  workhouse  for  a  term  of  year^ 
and  thereby  deprive  themselves  or  their  suc- 
cessors in  office  of  the  right  of  removal  and 
subsequent  control  of  such  officer,  wlwre 
such  board  is  vested  with  the  right  to  re 
move  him  at  any  time;  neither  have  tber 
the  right  to  devest  themselves  and  their  rJ^ 
cessors  for  a  term  of  years  of  all  contnl 
over  such  a  public  institution  and  its  in- 
mates, committed  by  law  to  their  guardian- 
ship. State  ex  rel.  Hudson  County  t.  Lsy- 
ton,  supra. 

So,  where  power  is  given  a  board  of  su- 
pervisors to  remove  an  appointee  at  thHr 
pleasure,  the  board  cannot  contract  viti 
such  appointee  for  such  time  and  salary  a« 
they  may  see  fit,  so  as  to  deprive  sub*?- 
quent  boards,  or  even  themselves,  of  all  cot- 
trol  over  the  matter.  State  v.  Platner,  «.i 
pra. 

And  even  though  a  statute  does  not  ir 
terms  impose  a  limit  as  to  the  time  f*: 
which  a  keeper  of  a  poorhouse  may  be  ap 
pointed  by  a  county  board,  yet,  where  t'.* 
members  of  the  board  are  elected  annu.'ill'. 
each  holding  office  for  one  year,  and  Ij^ 
board  is  clothed  with  authority'-  to  ]rr. 
taxes  to  raise  funds  to  support  paup«r«. 
which  power  is  required  to  be  exercised  ty 
the  board  annually,  no  board  is  empttwer^' 
to  enter  into  a  contract  M'ith  the  keeper  -f 
the  poorhouse  for  his  employment  for  a  t-^  - 
extending  beyond  the  life  of  the  board.  M:*- 
likin  V.  Edgar  Countv,  142  111.  52:*.  ? 
L.R.A.  447,  32  N.  E.  493, 

A  board  of  county  commissioners  has  n>: 
the  power  to  employ  an  attorney  for  » 
period  of  three  years,  the  term  to  e-r- 
mence  in  the  future,  after  the  .retiren.er: 
of  one  member  of  the  board,  as  such  r-v 
tract  is  unreasonable,  imposing  as  it  d«>** 
upon  the  three  subsequent  members  an  it 
torney  not  of  their  hiring.  Jay  C'onntr  v, 
Taylor,  123  Ind..  148,  7  L.ILA.  160,  23  N 
E.  752. 

Compare  with  Pulaski  County  v.  Shiell* 
130  Ind.  6,  29  N.  £.  385,  which  Bustained  tk 
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depositary  of  public  funds.  State  ex  rel. 
Hudson  County  v.  Layton,  28  N.  J.  L.  244, 
merely  held  that  the  board  of  chosen  free- 
holders had  no  power  to  make  a  contract 
which  placed  the  workhouse  and  its  inmates 
beyond  their  control  and  under  the  entire 
management  and  control  of  another  party. 
The  keeper  of  the  workhouse  was  said  to 
be  the  mere  agent  of  the  board  in  the  man- 
agement of  the  workhouse,  and  the  power  of 
removal  should  remain  in  the  board  to  be 
exercised  at  its  discretion.  Vacheron  v.  New 
York,  supra,  held  that  a  board  of  supervis- 
ors had  no  power  to  make  a  contract  for  the 
control  of  the  highways  extending  beyond 
the  date  when,  by  the  terms  of  its  charter, 
the  entire  control  of  such  highways  passed 
from  the  board  to  the  city  of  New  York. 


These  cases  all  rest  upon  the  ground  either 
that  the  particular  contract  under  consid' 
era t ion  was  beyond  the  power  of  any  board 
to  make,  or  that  it  extended  beyond  the 
time  when  the  particular  board  would  go 
out  of  existence,  and  was  against  public 
policy  because  it  deprived  the  succeeding 
board  of  the  power  to  perform  the  duties 
which  were  imposed  upon  it  by  law.  That 
doctrine,  even  if  sound,  would  not  control 
the  present  case,  because  the  board  of  coun- 
ty commissioners  of  Hennepin  county  is  a 
continuing  body,  and  the  election  of  new 
commissioners  has  no  other  legal  effect  than 
to  partially  change  the  personnel  of  the 
body.  In  Pulaski  County  v.  Shields,  supra, 
the  following  pertinent  language  was  used: 
''It  is  insisted,  however,  that  this  contract 


authority  of  county  commissioners  to  employ 
a  superintendent  of  an  insane  asylum  for  a 
period  of  five  years,  a  period  extending  be- 
yond the  term  of  the  board ;  but  in  this  case 
the  statutory  power  conferred  upon  the 
board  was  very  general,  and  gave  to  it  a 
wide  range  of  discretion  in  employing  a  su- 
perintendent of  the  asylum.  The  case  is  dis- 
tinguished from  the  Taylor  Case,  supra,  on 
the  gi'ound  that  in  that  case  the  relation 
between  the  board  and  its  attorney  \vas  pe- 
culiar and  in  its  nature  confidential,  while, 
as  to  the  superintendent  of  an  asylum,  his 
duties  were  fixed  by  statute,  and  power  given 
to  the  board  to  add  to  or  take  from  them; 
and  it  was  said  that  this  contract  of  em- 
ployment was  not  an  unwarranted  abridg- 
ment of  any  of  the  powers  of  the  succeed- 
ing boards,  for  the  reason  that  the  super- 
intendent was  under  their  control  and  di- 
rection, and  that  the  law  carried  with  the 
contract  an  implied  condition  subjecting  it 
to  the  express  discretionary  powers  of  that 
board  or  a  succeeding  board  to  discontinue 
the  asylum  altogether. 

In  the  absence  of  some  necessity  or  spe- 
cial circumstances  showing  that  the  pub- 
lic good  required  it,  a  contract  bv  a  board 
of  county  commissioners  made  just  prior 
to  the  expiration  of  their  term  of  office, 
employing  a'  janitor  for  the  courthouse  for  a 
period  of  time  extending  inu>  the  term  of 
their  successors  in  office,  and  which  has  the 
effect  to  forestall  the  action  of  such  suc- 
cessors for  a  year,  is  calculated  to  be  preju- 
dicial to  the  public  interests,  and  hence  is 
against  public  policy  and  void.  Franklin 
County  V.  Ranck,  9  Ohio  C.  C.  301. 

But  the  mere  fact  that  a  physician  was 
employed  by  county  commissioners  for  a 
period  of  time  extending  a  little  beyond 
their  term  of  office  will  not  of  itself  ren- 
der the  contract  of  employment  invalid. 
Webb  V.  Spokane  County,  9  Wash.  103,  37 
Pac.  282. 

— employment  of  superintendents  and  teach- 
ers of  public  schools. 

Where  .there  is  no  limit  placed  on  the 
pvercise  of  the  power  conferred  upon  school 
Id  L.R.A.(N.S.)  42 


trustees  or  boards  to  contract  with  and 
employ  teachers,  a  contract  by  such  trus- 
tee or  board  employing  a  teacher  for  a  term 
to  commence  or  to  continue  after  the  expi- 
ration'of  the  term  of  such  trustee  or  board 
is  valid,  and  binding  upon  their  successors 
in  office.  Caldwell  v.  fcichool  Dist.  No.  1, 
55  Fed.  372;  Tappan  v.  School  Dist.  No. 
1,  44  Mich.  600,  7  N.  W.  73;  Cleveland  v. 
Amy,  88  Mich.  3/4,  50  N.  W.  293;  Farrell 
V.  School  Dist.  No.  2,  98  Mich.  43,  56  N. 
W.  1053;  Gillis  v.  Space,  63  Barb.  177; 
Wait  V.  Ray,  67  N.  Y.  36. 

In  the  latter  case  it  was  said  that  school^ 
districts  were  quasi  corporations,  and  that 
the  trustees  were  officers  of  tnem,  and  -when 
acting  officially  and  within  iheir  jurisdic- 
tion, they  bound  the  corporation  they  rep- 
resented, and  their  legal  contracts  could  be 
enforced  against  their  successors  in  office. 

Where  there  is  nothing  in  the  grant  of 
power  to  a  board  of  trustees  to  employ 
teachers  and  a  superintendent  of  public 
schools,  which  in  any  way  limits  the  au- 
thority of  the  board  of  trustees  to  make 
contracts  which  are  to  be  terminated  dur- 
ing the  existence  of  any  particular  organiza- 
tion of  the  board,  the  mere  lact  that  one 
member  of  the  board  retires  each  year,  and 
that  there  is  a  reorganization  provided  for 
each  year,  does  not  impose  a  limit  upon  the 
general  grant  of  power,  and  hence  a  contract 
by  a  board  employing  a  superintendent  for 
the  ensuing  year  is  valid,  although  such 
term  extends  beyond  the  time  fixed  for  the 
organization  of  the  board.  Reubelt  v.  No- 
blesville,  106  Ind.  478,  7  JN.  E.  206. 

This  case  was  referred  to  in  Jay  County 
V.  Taylor,  supra,  and  it  was  said  that  had 
the  employment  been  for  a  longer  time  than 
one  year,  as  for  instance  for  three  years,  a 
different  result  would  have  been  reached. 

But  the  doctrine  of  the  Reubelt  Case  is 
amply  supported  by  the  decision  of  the  In- 
diana court  in  Pulaski  County  v.  Shields, 
supra. 

It  has  been  held  in  this  state  that  a  school 
board  may  contract  to  employ  teachers  for 
the  period  of  a  year,  to  commence  in  the 
future  after  the  expiration  of  the  term  of 
the  board,  and  the  fact  is  immaterial  that 
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is  void  upon  other  grounds, — that  it  is  in 
contravention  of  public  policy,  for  the  rea- 
son that,  to  uphold  it,  would  put  it  in  the 
power  of  one  board  of  commissioners  to  bind 
the  hands  of  its  successors,  and  that  it  acts 
as  an  unwarranted  abridgement  of  the  'ad- 
ministrative, executive,  and  legislative' 
powers  of  the  board.     The  first  of  the  rea- 


sons assigned  rests  upon  an  erroneous  con- 
ception of  the  constitution  of  the  board  of 
county  commissioners, — ^that  that  body  con- 
sists of  a  series  or  succession  of  boards,  one 
following  the  other.  As  we  have  heretofore 
said,  the  board  of  [county]  commissioners 
is  a  corporation,  representing  the  county. 
From  a  legal  standpoint,  it  is  the  county. 


the  employment  was  for  the  purpose  of  fore- 
stalling the  new  board,  where  fraud  on 
tlie  part  of  the  board  making  the  contract 
is  not  alleged.  Milford  v.  Zeigler,  1  Ind. 
App.  138,  27  N.  E.  303. 

In  the  absence  of  fraud,  the  board  of 
directors  may  make  a  valid  contract  with  a 
teacher  for  a  term  beginning  the  next 
school  year,  and  after  the  term  of  one  of 
the  directors  had  expired,  as  a  district 
school  board  is  a  corporation  representing 
the  district.  It  is  a  continuous  body,  and 
while  the  personnel  of  its  members  changes, 
the  corporation  continues  unchanged,  and  it 
has  the  power  to  contract,  and  its  contracts 
are  contracts  of  the  board,  and  not  of  its  in- 
dividual members.  Taylor  v.  School  Dist. 
No.  7,  16  Wash.  366,  47  Pac.  768;  Splaine 
V.  School  Dist.  No.  122,  20  Wash.  74,  64 
Pac.  766. 

Under  a  statute  providing  in  general 
terms  that  the  board  of  directors  shall  have 
the  power  to  employ  a  superintendent  of 
schools,  a  school  board  has  the  power  to 
hire  a  superintendent,  under  a  contract  to 
'be  wholly  executed  after  the  next  annual 
election,  and  after  the  new  board  of  school 
directors  should  organize.  Gates  v.  School 
Dist.  53  Ark.  468,  10  L.R.A.  186,  14  S.  W. 
666;  School  Dist.  No.  64  v.  Garrison,  90 
Ark.  335,  119  S.  W.  276. 

A  contract  employing  a  school  teacher -is 
valid,  although  extending  beyond  the  term 
of  the  officers  making  the  contract  on  the 
part  of  the  district.  The  contract,  how- 
ever, is  subject  to  the  right  of  the  district, 
at  the  next  annual  meeting,  to  terminate 
it  by  action  inconsistent  therewith,  as  b\ 
shortening  the  term  or  providing  for  teach- 
ing by  male  or  female  teachers.  Webster 
V.  School  Dist.  16  Wis.  317.  ^ 

Such  contracts  are  also  subject  to  the 
right*  of  tlie  succeeding  board  to  fix  the  term 
thereof.  Cleveland  v.  Amy  and  Farrell  v. 
School  Dist.  No.  2,  supra. 

The  mere  fact  that  a  contract  to  employ 
a  teacher  is  for  a  period  which  will  not  fully 
be  performed  before  the  expiration  of  the 
term  of  office  of  the  board  will  not  avoid  it, 
where  such  contract  is  advantageous  to  the 
district,  as  where  the  winter  term  of  school 
extends  beyond  tlie  current  sciiool  year; 
hence,  beyond  the  term  of  office  of  the  board. 
School  Dist.  No.  6  v.  Morse,  8  Cush.  191. 

The  authority  of  a  prudential  committee 
to  contract  with  teachers  is  to  have  a  reason- 
able limitation  measured  by  the  obvious  pur- 
pose and  object  of  their  election.  To  say 
that  they  shall  make  no  contract  which 
shall  be  operative  beyond  their  official  term 
is  too  narrow;  to  say  that  they  can  con- 
tract for  services  which  shall  be  rendered 
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during  the  official  term  of  their  successors 
is  too  wide  a  view  of  .their  authority.  If 
in  good  taith  it  becomes  necessary  so  to  do, 
the  committee  may  make  a  contract  for  the 
services  of  a  teacher  that  will  lap  over  a 
reasonable  time  upon  the  official  term  of 
their  successors.  Thus,  where  the  commit- 
tee was  unable  to  hire  a  teacher  for  any 
term  less  than  a  year,  and  he  was  a  desir- 
able teacher  to  secure,  and  the  committee 
acted  for  what  they  deemed  the  best  inter- 
ests of  the  school,  and  made  a  contract  with 
him  that  would  run  into  the  succeeding 
year,  the  contract  was  sustained.  Chitten- 
den V.  School  Dist.  No.  1,  56  Vt  551. 

Where  the  statute  power  is  given  to  school 
directors  to  employ  teachers  only  for  the 
current  year,  the  board  of  directors  can- 
not, by  contracts  for  teaching  wholly  to  be 
carried  out  in  the  future,  devest  future 
boards  of  directors  of  the  power  to  select 
the  teaehers  they  shall  desire  for  terms  to 
be  fixed  after  their  organization.  There  is, 
however,  no  objection  to  a  contract  by  a 
board  of  directors  with  a  teacher  to  teach 
a  reasonable  time  beyond  the  school  year, 
where  entered  into  in  good  faith,  and  not 
for  the  purpose  merely  of  imposing  upon 
the  district  an  unsatisfactory  teacher.  Ste- 
venson V.  District  No.  1,  87  111.  256 ;  District 
No.  6  V.  Hart,  4  111.  App.  ^24. 

But  the  board  of  directors  cannot,  just 
before  the  school  year  ends,  make  a  con- 
tract for  teaching  for  the  ensuing  year. 
Davis  V.  School  Directors,  92  111.  293.  And 
the  directors  have  no  power,  a  few  days  be- 
fore a  current  school  year  expires,  to  hire 
a  teacner  to  teach  a  term  of  school  extend- 
ing three  months  or  nearly  so  into  the  en- 
3umg  year.  Cross  v.  School  Directors,  24 
111.  App.  191. 

In  Taylor  v.  Northampton  "County,  50 
N.  C.  (5  Jones,  L.)  98,  the  statute  relat- 
ing thereto  was  held  to  constitute  a  limita- 
tion on  the  power  of  a  school  committee  to 
employ  teachers  for  a  periou  of  time  ex- 
tending beyond  the  term  of  the  committee. 

A  board  of  trustees  of  a  public  school  can- 
not employ  a  superintendent  for  a  term  to 
commence  after  the  term  of  the  board  ex- 
pires. Fitch  V.  Smith,  57  N.  J.  L.  526,  34 
Atl.  1058. 

In  Loomis  v.  Coleman,  51  Mo.  21,  it  was 
said  that  school  directors  have  no  authority 
to  employ  a  teacher  for  a  period  extending 
beyond  the  time  when  their  office  expires. 
The  case  itself,  however,  did  not  involve 
the  point,  as  the  contract  in  question  was 
held  invalid  because  made  by  the  old  board 
after  their  term  of  office  had  expired. 

A.  G.   & 


1909. 


MANLEY  V.  SCOTT. 


659 


.  •  .  It  is  a  continuous  body.  While  the 
personnel  of  its  membership  changes,  the 
corporation  continues  unchanged.  It  has 
power  to  contract.  Its  contracts  are  the 
contracts  of  the  board,  and  not  of  its  mem- 
bers. An  essential  characteristic  of  a  valid 
contract  is  that  it  is  mutually  binding  upon 
the  parties  to  it.  A  contract  by  a  board  of 
commissioners,  the  duration  of  which  ex- 
tends beyond  the  term  of  service  of  its  then 
members,  is  not,  therefore,  invalid  for  that 
reason." 

A  very,  similar  question  was  presented  in 
Webb  V.  Spokane  County,  supra,  and  it  was 
held  that  where  the  county  commissioners 
had  employed  a  physician  for  the  term  of 
one  year,  to  attend  the  poor  of  the  county, 
and  he  had  accepted  the  employment,  and 
had  entered  upon  the  discharge  of  his  duties, 
the  contract  would  not  be  rescinded  by  the 
county,  although  it  extended  beyond  the 
terms  of  office  of  the  commissioners  making 
it.  Liggett  V.  Kiowa  County,  supra,  held 
that  where  county  commissioners  were  au- 
thorized to  act  with  reference  to  any  par- 
ticular matter,  they  might  make  a  contract 
with  reference  thereto,  the  performance  of 
some  part  of  which  would  not  be  possible 
until  after  the  expiration  of  the  terms  of 
the  officers  who  entered  into  the  agreement, 
—citing  Wait  v.  Ray,  67  N.  Y.  36,  and 
other  cases.  In  Picket  Pub.  Co.  v.  Carbpn 
County,  supra,  it  was  held  that,  under  a 
statute  which  authorized  a  board  to  con- 
tract for  county  printing  for  a  term  not 
exceeding  two  years,  the  board  had  power  to 
enter  into  a  two-year  contract,  although  the 
time  extended  beyond  the  term  of  office  of 
the  contracting  board  and  into  the  term  of 
their  successors.  See  a  note  to  this  case  in 
12  A.  &  E.  Ann.  Cas.  988.  This  principle 
was  also  applied  in  Norton  v.  Wilkes,  93 
Minn.  411,  101  N.  W.  619,  where  it  was 
held  that  a  board  of  trustees  of  a  school 
district  may,  prior  to  the  regular  annual 
election  in  'July,  employ  a  school  teacher 
for  the  ensuing  year,  and  bind  the  district 
for  the  full  period  of  five  months. 

The  statute  authorizes  Hennepin  county 
to  provide  and  equip  a  public  morgue  which 
shall  be  under  the  control  of  the  board  of 
county  commissioners.  No  express  provision 
is  made  for  a  morgue  keeper;  but  the  power 
to  employ  a  suitable  person  for  that  pur- 
pose is  inferable  from  the  general  powers 
of  the  board  and  the  limitation  contained 
in  the  provision  that  no  person  shall  be  em- 
ployed in  or  about  the  morgue  who  is  in  any 
manner  connected  with  or  interested  in  the 
undertaking  business.  Rev.  Laws  1905, 
§§  435,  436.  The  morgue  keeper  is  an  em- 
ployee, and  not  a  public  officer.  His  selec- 
tion and  employment  for  a  definite  and  rea- 
sonable term  in  no  manner  interferes  with 
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the  proper  discharge  of  the  duties  of  the 
board  of  county  commissioners,  nor  does  it 
deprive  the  board  of  full  power  and  proper 
control  over  the  things  and  matters  sub-  • 
mitted  to  its  care  by  the  statutes.  It  is  con- 
ceded that  the  person  employed  by  the  board 
on  December  31,  1908,  was  and  is  a  suitable 
person  to  perform  the  duties  required  to  be 
performed  by  him.  Having  the  power  at 
that  time  to  employ  a  morgue  keeper,  there 
is  no  implied  limitation  upon  that  power 
which  restricts  the  possible  term  of  employ- 
ment to  the  time  when  any  member  or  mem- 
bers of  the  board  shall  go  out  of  office.  The 
contract  made  in  this  instance  was  fair  and 
reasonable,  and  no  question  of  fraud  or  col- 
lusion is  even  suggested.  Such  being  the 
facts,  we  can  conceive  of  no  principle  of  pub- 
lic policy  which  is  violated  by  the  contract 
in  question.  The  contract  being  thus  valid, 
the  board,  after  the  new  members  qualified 
had  no  power  to  revoke  or  rescind  it  with- 
out cause  being  shown. 

The  judgment  of  the  trial  court  is  there- 
fore reversed,  and  the  case  remanded  to  the 
District  Court,  with  directions  to  proceed 
in  accordance  with  the  views  expressed 
herein. 


OHIO  SUPREMS  COURT. 

GEORGE  W.  LINDSAY,  Trustee,  etc.,  of 
William  H.  Runkle,  Bankrupt,  Plff.  in 
Err., 

V. 

DAVID  A.  RUNKLE  et  al. 
(82  Ohio  St.  325,  92  N.  E.  489.) 

Bankrupt  —  trustee  -^  right  to  sue  for 
partition. 

A  trustee  of  the  estate  of  a  bankrupt 
selected  or  appointed  under  the  provisions 
of  the  national  bankruptcy  act  is  without 
legal  capacity,  under  the  statutes  of  Ohio, 
to  bring  and  maintain  a  suit  for  the  par- 
tition of  real  estate  in  which  such  bank- 
rupt is  a  tenant  in  common  with  others. 

(June  28,  1910.) 

ERROR  to  the  Circuit  Court  for  Pick- 
away County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of  Com- 
mon Pleas  dismissing  a  petition  filed  for 
the  partition  of  certain  real  estate.  Af- 
firmed. 

Headnote  by  the  Coubt.       ^ 

Note.  —  The  question  of  the  right  of  a 
trustee  in  bankruptcy,  or  an  assignee  for 
creditors,  to  maintain  partition,  was  con- 
sidered in  Ilobbs  v.  Frazier,  20  L.R.A. 
(N.S.)  105,  and  the  note  thereto  appended, 
and  no  later  decision  in  addition  to  Lind- 
say V.  Runkle  has  been  brought  to  light. 
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Statement  by  Price,  J.! 

On  the  29th  day  of  September,  1908,  the 
plaintiff  in  error  filed  in  the  court  of  com- 
.  mon  pleas  of  Pickaway  county  his  peti- 
tion, in  which  he  prayed  for  the  partition 
of  certain  real  estate  in  which  the  bankrupt, 
William  H.  Runkle,  was  a  tenant  in  com- 
mon with  the  defendants  in  error.  Omitting 
description  of  the  several  tracts  of  land, 
that  part  of  the  petition  important  in  the 
consideration  of  this  case  is  as  follows: 
"The  plaintiff  says  that  he  is  the  duly  ap- 
pointed, qualified,  and  acting  trustee  in 
bankruptcy  of  the  estate  of  William  H.  Ran- 
kle, a  bankrupt;  that  it  is  to  the  best  in- 
terest of  the  said  estate  that  this  proceed- 
ing be  brought;  and  that  he  has  a  legal 
right  to  and  is  seised  in  fee  simple  and  en- 
titled to  possession  as  such  trustee  of  Wil- 
liam H.  Runkle,  a  bankrupt,  of  the  un- 
divided one-fourth  part  of  the  following  de- 
scribed real  estate  situate  in  the  county  of 
Pickaway,  in  the  state  of  Ohio,  and  in  the 
townships  of  Madison  and  Walnut,  and  be- 
ing," etc.  Here  follows  a  description  of  five 
different  tracts  of  real  estate,  some  of  them 
containing  but  a  few  acres.  The  petition 
alleges  that  William  H.  Runkle,  the  bank- 
rupt, is  the  son  and  heir  at  law  of  Henry  M. 
Runkle,  deceased,  and  that  the  personal 
property  of  the  deceased  '4s  sufficient  to  pay 
all  the  debts  and  claims  against  his  estate.'' 
It  is  also  alleged  that  Saloma  Runkle  is 
the  widow  of  the  deceased  and  entitled  to 
dower  in  said  premises,  and  that  the  other 
defendants,  now  defendants  in  error,  are  ten- 
•auts  in  common  in  said  premises  with  said 
bankrupt,  each  entitled  to  one-fourth  part 
of  the  premises  subject  to  said  dower.  The 
prayer  of  the  petition  is  to  have  the  interest 
of  said  bankrupt  set  off  to  him  in  severalty, 
and  "that  the  dower  of  said  Saloma  Runkle 
be  assigned  to  her,  and  that  subject  thereto 
partition  be  made,  and  his  interest  set  off 
to  him  in  severalty  if  the  same  can  be  done 
without  manifest  injury  to  the  property; 
but,  if  his  interest  cannot  be  so^set  off  with- 
out injury  to  the  value  of  said  property, 
that  same  may  be  appraised  and  sold,  and 
for  such  other  relief  as  may  be  provided  for 
in  law  and  equity."  The  defendants  de- 
murred to  the  petition  on  two  grounds :  ( 1 ) 
That  the  plaintiff  has  not  a  legal  capacity 
to  sue.  (2)  That  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  court  sustained  the  demurrer, 
and,  the  plaintiff  not  desiring  to  amend  the 
petition,  the  same  was  dismissed  at  costs 
of  the  plaintiff.  The  latter  prosecuted  error 
in  the  circuit  court  for  the  reversal  of  said 
judgment;  but  the  same,  on  final  hearing, 
was  affirmed. 
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Mr.  George  W.  Lindsay,  for  plaintiff 
in  error: 

The  trustee  er  assignee  is  clothed  with 
the  power  and  duty  to  sue  whenever  suit  is 
necessary,  and  he  is  given  the  same  right 
in  any  litigation  he  may  institute  which 
the  bankrupt  would  have  had  if  no  decree 
in  bankruptcy  had  been  rendered. 

Sanger  v.  Upton,  91  U.  S.  66,  23  L.  ed. 
220;  Sparhawk  v.  Yerkes,  142  U.  S.  1,  35 
L.  ed.  916,  12  Sup.  Ct.  Rep.  104;  Hiscock 
V.  Varick  Bank,  206  U.  S.  28,  40,  51  L.  ed. 
945,  963,  27  Sup.  Ct.  Rep.  681;  Holden  v. 
Stratton,  198  U.  S.  202,  212,  49  L.  ed. 
1018,  1021,  26  Sup.  Ct.  Rep.  666;  Howit 
v.  Berlin  Macli.  Works,  194  U.  S.  296,  302, 
48  L.  ed.  986,  988,  24  Sup.  Ct.  Rep.  690; 
Bardes  v.  First  Nat.  Bank,  178  U.  S.  524, 
44  L.  ed.  1175,  20  Sup.  Ct.  Rep.  1000. 

As  to  everything  except  fraudulent  con- 
veyances and  fraudulent  preferences,  under 
the  bankrupt  law  the  trustee  takes  by  Iiis 
assignment,  as  a  purchaser  from  the  bank- 
rupt, with  notice  of  all  outstanding  rights 
and  equities.  Whatever  the  bankrupt  could 
do  to  make  the  assigned  property  available 
for  the  general  creditors,  he  may  do,  but 
nothing  more,  except  that  he  may  sue  for 
and  recover  that  which  was  conveyed  in 
fraud  of  the  rights  of  creditors,  and  set  aside 
all  fraudulent  preferences. 

Dudley  v.  Easton,  104  U.  S.  99,  103,  26 
L.  ed.  668,  669;  6  Cyc.  Law  &  Proc.  p.  339; 
Davis  V.  Crompton,  85  C.  C.  A.  633,  20  Am. 
Bankr.  Rep.  58,  158  Fed.  736;  Randolph 
V.  Canby,  Fed.  Cas.  No.  11,669;  Bromley 
V.  Smith,  2  Biss.  611,  Fed.  Cas.  No.  1922; 
Leighton  v.  Harwood,  111  Mass.  67,  15  Am. 
Rep.  4. 

An  assignee  for  the  benefit  of  creditors 
has  the  power  to  sue  for  and  recover,  in  the 
name  of  such  assignee,  everything  belonging 
or  appertaining  to  the  assigned  estate,  and, 
generally,  to  do  whatever  the  debtor  might 
have  done  in  the  premises. 

Hubbard  v.  Tod,  171  U.  S.  474,  498,  43 
Lu  ed.  246,  267,  19  Sup.  Ct.  Rep.  14;  I^n- 
ox  V.  Roberts,  2  Wheat.  373,  4  L.  ed.  264; 
Mueller  v.  Nugent,  184  U.  S.  1,  14,  46  L. 
:ed.  405,  411,  22  Sup.  Ct.  Rep.  269;  Brent 
V.  Bank  of  Washington,  10  Pet  596,  9  L. 
ed.  647;  Page  v.  Edmunds,  187  U.  S.  596, 
605,  47  L.  ed.  318,  322,  23  Sup.  Ct.  Rep. 
200;  Pearsall  v.  Smith,  149  U.  S.  231,  37  L. 
ed.  713,  13  Sup.  Ct.  Rep.  833;  Claflin  T. 
Houseman,  93  U.  S.  130,  23  L.  ed.  833; 
Phelps  V.  McDonald,  99  U.  S.  298,  26  L.  ed. 
473;  Hammond  v.  Whittredge,  204  U.  S. 
538,  51  L.  ed.  606,  27  Sup.  Ct.  Rep.  39C. 

It  is  the  policy  of  the  law  of  the  state 
of  Ohio  to  permit  anyone  having  the  legal 
title  to  property  held  in  common  with  oth- 
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era,  to  have  partition  of  the  same,  and  the 
plaintiff  does  not  need  to  go  farther  and 
show  that  partition  is  required  by  the  de- 
mands or  the  interests  of  a  beneficial  owner, 
or  that  the  same  is  necessary,  to  protect 
the  rights  of  those  beneficially  interest- 
ed. 

Lindsay  v.  Zanoni,  6  Ohio  C.  C.  477; 
Horstman  v.  Ritter,  6  Ohio  N.  P.  470;  Ohio 
Rev.  Stat.  §  5757;  Byers  v.  Wackman,  16 
Ohio  St.  443;  Williams  v.  Van  Tuyl,  2  Ohio 
St.  338;  Tabler  v.  Wiseman,  2  Ohio  St.  211. 

An  assignee' has  more  than  a  mere  power 
of  sale  in  his  assignor's  real  estate,  as  he 
holds  an  absolute  title. 

Van  Arsdale  v.  Drake,  2  Barb.  599;  Sand- 
meyer  v.  Dakota  F.  k  M.  Ins.  Co.  2  S.  D. 
346,  50  N.  W.  353;  Walker  v.  Ross,  150  111. 
50,  36  N.  E.  986;  Johnson's  Appeal,  103 
Pa.  373;  Burnham  v.  Logan,  88  Tex.  1, 
29  S.  W.  1067. 

A  trustee,  having  the  power  of  sale,  may 
maintain  partition,  and  is  entitled  to  exer- 
cise his  own  judgment  and  discretion  upon 
the  question  as  to  whether  or  not  it  is  to 
the  best  interest  of  his  trust  estate  to  parti- 
tion the  same. 

Gallie  y.  Eagle,  66  Barb.  583;  Phelps  v. 
Harris,  101  tJ.  S.  370,  25  L.  ed.  855;  Horst- 
man V.  Ritter,  supra;  Jewett  v.  Perrette, 
127  Ind.  97,  26  N.  E.  685;  Smith  v.  Scholtz, 
68  N.  Y.  41. 

The  state  court  has  jurisdiction. 

Drew  V.  Myers,  81  Keb.  750,  17  L.R.A. 
(N.S.)   350,  116  N.  W.  781. 

The  suit  in  partition  is  not  a  part  of  the 
proceedings  in  bankruptcy,  but  an  independ- 
ent suit  brought  by  the  trustee  in  bank- 
ruptcy to  assert  his  rights  to  property  of 
the  bankrupt,  and  to  collect  and  reduce  that 
property  to  money,  and  is  against  stran- 
gers to  the  bankruptcy  proceedings. 

Bardes  v.  First  Nat.  Bank,  supra;  Whit- 
ney V.  Wenman,  198  U.  S.  639,  549,  560,  49 
L.  ed.  1157,  1159,  1160,  25  Sup.  Ct.  Rep. 
778;  Pirie  v.  Chicago  Title  &  T.  Co.  182 
U.  S.  438,  448,  45  L.  ed.  1171,  1177,  21  Sup. 
Ct.  Rep.  906. 

A  trustee  holding  a  moiety  of  lands  as 
such  may  sue  for  and  compel  partition, 
H  he  holds  an  estate  in  possession,  and  the 
partition  will  not  be  in  contravention  of 
the  trust. 

30  Cyc.  Law  k  Proc.  p.  194;  Phelps  v. 
Townsley,  10  Allen,  654;  Smith  v.  Gaines, 
38  N.  J.  Eq.  65;  Gallie  v.  Eagle,  supra; 
Paine  ▼.  Saokett,  27  R.  I.  300,  61  Atl.  753. 

Mr.  Joseph  W.  Adiclns  also  for  plain- 
tiff in  error. 

Mr.  Clarence  Cartain,  for  defendants 
in  error  David  A.  Runkle  et  al.: 

A  trustee  in  bankruptcy  has  no  right  to 
maintain  an  action  in  partition  in  a  state 
court. 
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Horstman  v.  Ritter,  6  Ohio  N.  P.  470; 
Jewett  V.  Perrette,  127  Ind.  97,  26  N.  E. 
685. 

Price,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error,  as  trustee  of  Wil- 
liam H.  Runkle,  a  bankrupt,  holds  that  posi- 
tion under  certain  provisions  of  the  bank- 
ruptcy act  (act  July  1,  1898,  chap.  541,  30 
Stat,  at  L.  544,  U.  S.  Comp.  Stat.  1901,  p. 
3418),  whereby  the  creditors  of  the  bankrupt 
may  elect  a  trustee,  or,  on  failure  to  so  act, 
the  court  of  bankruptcy  may  appoint  the 
trustee.  If  the  trustee  elected  by  a  ma- 
jority of  the  creditors  is  an  incompetent  or 
unsuitable  person,  the  bankruptcy  court  may 
disapprove  of  the  selection,  and  another  may 
be  appointed  by  the  court  after  such  cred- 
itors have  failed  to  select  a  suitable  per- 
son, and,  when  the  trustee  so  created  has  ac- 
cepted and  become  duly  qualified,  as  required 
by  the  statute,  he  is  invested  with  the  title 
of  the  bankrupt  to  his  estate,  real  and  per- 
sonal, of  whatever  character,  not  exempt 
under  the  law.  This  is  so  by  virtue  of  the 
statutes  relating  to  the  subject,  and  not  by 
virtue  of  any  direction  or  will  of  the  bank- 
rupt. 

Without  considering  all  the  particular 
steps  to  be  taken  or  observed  by  the  trustee 
in  discharge  of  his  duties,  it  is  sufficient 
there  to  notice  some  of  the  consequences 
of  the  procedure.  By  clause  2  of  §  47  of 
the  bankruptcy  act,  it  is  made  the  duty  of 
the  trustee  to  reduce  to  money  the  property 
of  the  estate,  under  the  direction  of  the 
court,  and  by  clause  6  he  is  required  to  keep 
regular  accounts  showing  all  amounts  re- 
ceived and  from  what  source.  The  provi- 
sions of  §  70  which  relate  to  sales  of  prop- 
erty are  as  follows:  "All  real  and  personal 
property  .  .  .  shall  be  appraised  by  three 
disinterested  appraisers;  they  shall  be  ap- 
pointed by  and  report  to  the  court.  Real 
and  personal  property  shall,  when  practi- 
cable, be  sold  subject  to  the  approval  of  the 
court;  it  shall  not  be  sold  otherwise  than 
subjiBct  to  the  approval  of  the  court  for  less 
than  75  per  centum  of  its  appraised  value. 
The  title  to  property  of  a  bankrupt  estate 
which  has  been  sold  as  herein  provided  shall 
be  conveyed  to  the  purchaser  by  the  trus- 
tee." In  §  58  (bankruptcy  act)  it  is  pro- 
vided that  creditors  shall  have  at  least  ten 
days'  notice  by  mail  of  all  proposed  sales 
of  property,  etc.  Another  provision  of  the 
act  requires  that  all  sales  shall  be  by  public 
auction  unless  otherwise  ordered  by  the 
court.  There  are  provisions  as  to  sale  of 
property  encumbered  by  lien,  giving  the 
court,  on  proper  petition  by  the  trustee,  the 
power  to  order  sale,  subject  to  or  free  of 
liens  as  may  be  considered  best  by  the  court. 
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The  tniBtee  is  carefully  instructed  by  the 
bankruptcy  act  as  to  his  powers  and  du- 
ties, aud,  in  discharge  of  many  of  his  duties, 
he  is  under  the  control  of  and  answerable  to 
the  court  of  bankruptcy.  We  need  not  fur- 
ther occupy  this  field  of  investigation;  but 
we  have  gone  far  enough  to  see  that  the 
jurisdiction  and  powers  of  the  court  of  bank- 
ruptcy are  peculiar  to  that  court,  made  so 
by  the  law  creating  and  regulating  its  ju- 
risdiction; and  we  are  now  to  determine  the 
standing  and  rights  of  such  trustee  when  he 
enters  the  state  courts,  claiming  to  be  a 
tenant  in  common,  asking  partition  of  real 
estate. 

He  comes  to  the  state  court  as  a  stranger 
to  its  jurisdiction,  although  he  may  resort 
to  it  to  enforce  his  rights  in  certain  cases. 
He  says  in  his  petition  that  he  belongs  to 
another  jurisdiction,  and  gives  the  sign  by 
which  he  may  be  known,  viz.,  he  is  trustee 
of  a  tenant  in  common  who  is  a  bankrupt. 
He  does  not  disclose  in  his  petition  that  the 
court  of  bankruptcy  had  ordered  or  au- 
thorized him  to  come  into  the  state  court, 
for  any  purpose;  nor  does  he  ask  the  state 
court  to  order  a  sale  in  either  of  the  ways 
pointed  out  by  the  statute  under  which  he 
was  appointed  and  qualified. 

Is  he  a  tenant  in  common,  or  is  he  but 
the.  trustee  of  a  tenant  in  common?  He  is 
invested  with  the  title  of  the  bankrupt,  not 
as  a  purchaser,  or  under  other  form  of  con- 
tract, but  solely  by  operation  of  law  and  for 
a  special  purpose,  that  he  may  convert  the 
estate  into  money  with  which  to  pay  the 
debts  of  the  bankrupt. 

He  may,  in  the  bankruptcy  proceedings 
and  according  to  the  law  on  that  subject, 
sell  the  undivided  interest  of  the  bankrupt 
in  the  lands,  and  convey  such  interest  to 
the  purchaser,  who  may  thus  become  a  ten- 
ant in  common  with  the  owners  of  the 
other  interests,  and  that  path*  appears  to  be 
free  from  doubt  or  obstruction. 

But  what  confronts  the  trustee  as  he  asks 
partition  in  the  state  court?  The  suit  muat 
be  entertained  and  conducted  under  the  laws 
of  the  state.  What  would  the  trustee  do  or 
say,  in  case  one  or  more  of  the  tenants  in 
common  should  answer  and  charge  that  the 
bankrupt  tenant  in  common  had  received 
and  enjoyed  the  rents  and  profits  of  the  es- 
tate for  years,  and  ask  an  accounting  for 
the  same?  Would  he  have  to  consult  the 
bankruptcy  court  as  to  his  duty  in  such 
case?  If  the  dower  of  a  widow  is  to  be  as- 
signed, as  is  required  in  this  case,  it  must 
be  done  under  the  state  law.  If  the  com- 
missioners appointed  to  make  partition  **are 
of  opinion  that  the  estate  cannot  be  divided 
without  manifest  injury  to  the  value  there- 
of, they  shall  return  that  fact  to  the  court 
with  a  just  valuation  of  the  estate,  where- 
upon if  the  court  approve  the  return,  and 
29  L.R.A.(N.S.) 


one  or  more  of  the  parties  elect  to  take  the 
estate  at  such  appraised  value,  the  same 
shall  be  adjudged  to  him  or  them,  upon  his 
or  their  paying  to  the  other  parties  their 
proportion  of  the  appraised  value  thereof 
according  to  their  respective  rights,"  etc 

This  right  of  election  is  vested  by  law  in 
each  of  the  tenants  in  common;  but  it  could 
not  be  exercised  by  the  trustee,  without* us- 
ing the  estate  otherwise  in  his  hands  to 
make  the  necessary  payments  to  other  co- 
tenants. 

If  no  such  election  is  made,  "the  court 
may,  at  the  instance  of  a  party,  make  an 
order  for  the  sale  thereof  at  public  auction 
by  the  sheriff  who  executed  the  writ  of  par- 
tition, or  his  successor  in  ofiSce."  Rev.  Stat. 
§  6764.  Section  6765  provides:  "But  the 
estate  shall  not  be  sold  for  less  than  two 
thirds  of  the  appraised  value  thereof  as  re- 
turned by  the  commissioners."  Here  would 
be  a  conflict  between  the  state  and  bank- 
ruptcy courts,  for  we  have  observed  that  it 
is  provided  in  §  70b,  c,  of  the  bankruptcy 
act  that  "all  real  and  personal  property  be- 
longing to  bankrupt  estates  shall  be  ap- 
praised by  three  disinterested  appraisers; 
they  shall  be  appointed  by,  and  report  to, 
the  court.  Real  and  personal  property  shall, 
when  practicable,  be  sold  subject  to  the 
approval  of  the  court;  it  shall  not  be  sold 
otherwise  than  subject  to  the  approval  of 
the  court  for  less  than  76  per  centum  of  its 
appraised  value."  The  court  mentioned  is 
the  bankruptcy  court. 

The  sale  in  the  partition  case  is  governed 
by  prescribed  rules  which,  as  we  see  by 
comparison,  are  in  plain  conflict  with  the 
provisions  for  sale  in  the  bankruptcy  pro- 
ceeding, and  the  trustee  seems  insistent  in 
promoting  and  maintaining  that  conflict. 
We  know  of  no  method  of  blending  these 
jurisdictions  in  order  to  have  partition  made 
that  will  be  just  and  equitable  to  the  widow 
and  all  the  tenants  in  common  as  their 
rights  may  appear. 

It  is  not  our  duty  to  entertain  the  suit 
of  the  trustee  when  it  is  inevitable  that  a 
conflict  of  jurisdiction  will  arise  between 
the  state  and  Federal  courts.  The  trustee 
may  sell  the  estate  of  the  bankrupt  without 
partition,  as  before  observed,  with  results 
less  harmful  than  a  complication  of  ques- 
tions and  interests  likely  to  follow  such  an 
action  for  partition. 

We  still  think  the  trustee  in  bankruptcy 
is  not  a  tenant  in  common  as  recognized  in 
partition  proceedings,  but  is  but  a  trustee 
of  a  tenant  in  common. 

The  foregoing  reasons  are  sufficient  to 
sustain  the  judgment  of  the  lower  court,  and 
its  judgment  is  affirmed. 

Summers,  Ch.  J.,  and  Crew,  Spear, 
Davis,  and  Shauck,  J  J.,  concur. 


idOd. 


CHICAGO,  R.  I.  «fe  P.  R.  CO.  v.  LOGAIT,  SNOW,  t  CO. 
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CHICAGO,    ROCK   ISLAND,    &   PACIFIC 
RAILKOAD  COMPANY,  Plff.  in  Err., 

V. 

LOGAN,  SNOW,  &  COMPANY. 

(23  Okla.  707,  106  Pac.  343.) 

Appeal    —    nonprejudicial     ruling    — 
harmless  error. 

1.  A  motion  to  require  the  plaintiffs'  pe- 
tition to  be  made  more  definite  and'  certain 
being  overruled,  it  affirmatively  appearing 
from  the  record  that  the  defendant  was  jiot 
prejudiced  thereby,  the  ruling  of  the  lower 
court  thereon  will  not  be  disturbed. 
Carrier  — lost  freight  —  act  of  God  — 

burden  of  proof. 

2.  Whenever  a  carrier  seeks  to  excuse  it- 
ielf  for  loss  occurring  on  account  of  an  act 
of  God  or  some  irresistible  superhuman 
cause,  the  burden  of  proof  rests  upon  the 
carrier. 

Same  —  Terdict  ^  evidence  —  suiHcien- 
cy. 

3.  It  appearing  that  the  goods  delivered 

Headnotes  by  Williams,  J. 


to  the  plaintiff  in  error,  as  a  common  car- 
rier, were  placed  in  a  sealed  car  and  set  up- 
on a  switch  for  transit,  and  an  unprecedented 
flood  came  in  such  intensity,  volume,  and  so 
sudden  and  extraordinary,  as  to  constitute 
an  irresistible  superhuman  cause,  no  evi- 
dence being  offered  by  the  carrier  as  to  the 
condition  of  the  car  after  the  flood,  the 
goods  in  question  being  not  identified  in  the 
car  after  the  fiood,  the  flood  waters  rising 
8  feet  from  the  ground  where,  said  car  was 
standing,  the  perishable  goods  contained  in 
the  cars  caught  in  the  flood  being  "dumped" 
in  the  Kaw  or  Kansas  river,  but  the  goods 
in  controversy  not  being  of  that  character, 
all  of  the  goods  identified  being  forwarded 
to  their  proper  destination,  those  that  could 
tiot  be  identified  supposedly  or  probably  be- 
ing forwarded  to  the  claim  department  in 
Chicago,  the  goods  in  controversy  never 
reaching  their  proper  destination,  and  no 
showing  being  made  in  regard  to  the  same 
by  the  claim  department  at  Chicago,  held 
that  the  verdict  of  the  jury  against  the  car- 
rier will  not  be  disturbed. 

(Dunn,  J.,  dissents.) 
(May  12,  1909.) 


yote,  —  Burden  of  proof  when  the  de- 
fenae  Hi  an  action  to  recover  for  loss 
or  injury  to  goods  during  carriage 
is  act  of  Ood  or  vis  tnajor. 

The  rule  is  well  settled,  as  laid  down  in 
the  above  decision,  that  whenever  a  carrier 
seeks  to  excuse  itself  for  loss  occurring 
through  an  act  of  God  or  irresistible  super- 
human cause,  inevitable  accident  or  the  pub- 
lie  enemy,  the  burden  of  proof  rests  upon 
the  carrier  to  establish  such  defense.  The 
Kiagara  v.  Cordes,  21  How.  7,  16  L.  ed.  41 ; 
The  Majestic,  166  U.  S.  376,  41  L.  ed.  1039, 
17  Sup.  Ct.  Rep.  697;  Strouss  v.  Wabash, 
SL  L.  A  P.  R.  Co.  17  Fed.  209;  Louisville 
*  y.  R.  Co.  ▼.  Cowherd,  120  Ala.  51,  23  So. 
793;  Jackson  v.  Sacramento  Valley  R.  Co. 
23  Cal.  269 ;  Clyde  S.  S.  Co.  v.  Burrows,  36 
Fla.  121,  18  So.  349;  Van  Winkle  v.  South 
Parolina  R.  Co.  38  Ga.  32;  Charlotte,  C.  & 
A.  R-  Co.  r.  Wooten,  87  Ga.  203,  13  S.  E. 
>09;  Burke  ▼.  United  States  Exp.  Co.  87  111. 
\pp.  505;  Wabash  R.  Co.  v.  Johnson,  114 
[11.  App.  547;  Mahaffey  v.  Wisconsin  C.  R. 
"o.  147  III.  App.  43;  Toledo,  St.  L.  k  K.  C. 
t  Co.  T.  Tapp,  6  Ind.  App.  304,  33  N.  E. 
IS2;  J.  H-  C5>wnie  Glove  Co.  v.  Merchants' 
>i9patch  Transp.  Co.  130  Iowa,  327,  4 
-.R.A.(X.S-)  1060,  114  Am.  St.  Rep.  419, 
06  X.  W.  749;  Roberts  v.  Riley,  16  La. 
Lnn."  103,  77  Am.  Dec.  183;  Lindsley  v. 
Iiicago  M.  A  St.  P.  R.  Co.  36  Minn.  539,  1 
^m.  St/  Rep.  692,  33  N.  W.  7 ;  Grier  v.  St. 
-nuis  Merchants'  Bridge  Terminal  R.  Co. 
i\H  Mo.  App-  665,  84  S.  W.  158;  Chicago, 
;.  A  Q.  R.  CO.  ▼.  Manning,  23  Neb.  652,  37 
'  W  462-  Duncan  v.  Great  Northern  R. 
ci.  17  N.  D.  610,  19  L.R.A.(N.S.)  952,  118 

W    826-    Wallingford  v.  Columbia  &  G. 

Co   26^  S'  C.  258,  2  S.  E.  19;  Johnstone  v. 
ichmond  i  I>.  R.  Co.  39  S.  C.  66,  17  S.  E. 
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612;  Craig  v  Childress,  Peck  (Tenn.)  270, 
14  Am.  Dec.  761 ;  Nashville,  C.  &  St  L.  R. 
Co.  V.  Stone,  112  Tenn.  348,  106  Am.  St. 
Rep.  965,  79  S.  W.  1031 ;  Missouri  P.  R.  Co. 
V.  Barnes,  2  Tex.  App.  Civ.  Cas.  (Willson) 
607;  Gulf,  C.  C.  &  S.  F.  R.  Co.  v^  Roberto 
(Tex.  Civ.  App.)  86  S.  W.  479;  Day  v. 
Ridley,  16  Vt.  48,  42  Am.  Dec.  489;  Balti- 
more &  0.  R.  Co.  V.  Morehead,  6  W.  Va, 
293;  Nugent  v.  Smith,  L.  R.  1  C.  P.  Div. 
19,  reversed  on  other  grounds  in  L.  R.  1  C. 
P.  Div.  423,  1  Eng.  Rul.  Cas.  216. 

The  onl^  conflict  of  authority  arises  when 
the  question  is:  Must  the  carrier  relying 
upon  such  a  defense  as  an  act  of  God  or 
via  major  go  further  and  affirmatively  show 
that  there  was  .  no  negligence  or  want  of 
due  care  on  its  part  but  for  which  the  goods 
would  not  have  been  injured  or  destroyed  T 
Upon  this  question  the  decisions  are  con- 
flicting, though  the  weight  6f  authority 
seems  to  support  the  rule  that  it  is  incum- 
bent upon  the  carrier  to  show  that  it  used 
due  diligence  to  carry  the  goods  safely,  and 
that  the  act  of  God  or  the  via  major  was  the 
sole  cause  of  the  loss.  Thus,  in  Slater  v. 
South  Carolina  R.  Co.  29  S.  C.  96,  6  S.  E. 
936,  it  was  held  that  the  burden  was  upon 
the  carrier  to  show  not  onlv  that  the  act 
of  God  was  the  cause  of  the  injury  to  the 
goods,  but  that  it  was  the  entire  cause, 
because  it  was  onlv  when  the  act  of  God  was 

ft' 

the  entire  cause  that  the  carrier  could  be 
shielded.  The  court  said  that  the  carrier 
"insures  against  everything  except  the  act 
of  God  and  the  public  enemies,  and  unless 
he  proves  that  the  disaster  was  due  wholly 
and  entirely  to  one  of  these  .causes,  then 
it  must  be  presumed  to  be  due,  in  part  at 
least,  to  some  other  cause.  And  as  against 
any  other  cause  he  is  an  insurer.  The  onus, 
then,  is  upon  him  to  prove  the  absence  of 
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ERROR  to  the  District  Court  for  King- 
fisher County  to  review  a  judgment  in 
plaintiffs'  favor  in  an  action  brought  to 
recover  damages  for  the  loss  of  certain  goods 
while  in  defendant's  possession  for  trans- 
portation.    Affirmed. 

Statement  by  Williams^  J.: 

On  the  18th  day  of  May,  A.  D.  1905,  the 
defendants  in  error,  as  plaintiffs,  commenced 
this  action  against  the  plaintiff  in  error,  as 
defendant,  in  the  district  court  of  King- 
fisher county,  territory  of  Oklahoma,  de- 
claring in  their  petition  on  three  alleged 
causes  of  action.  In  the  first  count  it  was 
alleged  that  on  the  27th  day  of  May,  1903> 
the  plaintiffs  were  the  owners  of  certain 
goods,  wares,  and  merchandise  of  the  value 
of  $323.03,  and  on  said  date  delivered  said 
goods,  wares,  and  merchandise  to  the  defend- 
ant as  a  public  carrier,  at  Kansas  City, 
Missouri,  to  transport  and  carry  same  from 
that  point  to  Kingfisher,  Oklahoma  terri- 
tory; that  said  defendant  received  and  ac- 


cepted  said  goods   in  good  Condition  u  a 
public   carrier,   and    agreed   and   undertook 
for   a  valuable   consideration   to  transport 
same  to  Kingfisher,  and  there  deliver  same 
to  the  plaintiffs;  that  said  defendant,  after 
receiving  said  goods,  wares,  and  merchan- 
dise for  shipment,  wholly  failed,  neglected, 
and  refused  to  carry,  transport,  and  delirer 
same  to  the  plaintiffs  at  Kingfisher,  Okla- 
homa   territory,    although    frequently   d^ 
manded    so    to    do;    and    still    so   neglects, 
fails,  and  refuses  to  do  so,  and  refuses  ti) 
account  for  said  goods  in  any  manner,  tu 
the.  damage  of  the  plaintiffs  in  the  sura  of 
$323.03.     The  second  count  is  the  same  a;s 
the  first,  except  that  it  alleges  the  date  to 
be   the   29th    day   of   May,    1903,   and  tie 
value  of  the  goods  or   amount   of  dama^ 
to  be  $27.63.     The  third  count  is  also  the 
same  as  the  first,  except  the  allegation  as 
to   the   date   is   May   26,    1903,    instead  of 
May  27th,  and  the  value  of  the  goods  ot 
damages  is  alleged  to  be  $60.98. 

On  the  11th  day  of  June,  1905,  the  Jt- 


negligence,  unless,  as  we  have  said,  the 
proof  is  that  the  act  of  God  is  the  entire 
cause,  vjhich,  if  so,  would,  of  course,  in  it- 
self show  the  absence  of  negligence.*' 

So,  in  Richmond  &  D.  R.  Co.  v.  White,  88 
Ga.  805,  15  S.  E.  802,  under  a  Code  pro- 
vision that  a  carrier  was  bound  to  use  ex- 
traordinary diligence,  and  that  in  case  of 
loss  the  presumption  of  law  was  against  it, 
and  that  no  excuse  would  prevail  unless  the 
loss  was  occasioned  by  the  act  of  God  or  tlic 
public  enemy  of  the  state,  it  was  held  that 
this  presumption  was  not  met  or  removed 
by  showing  merely  that  the  act  of  God  was 
the  ultimate  cause  of  the  loss,  but  that,  "to 
silence  the  presumption  altogether,"  it  was 
necessary  to  show  that  the  act  of  God  was 
the  sole  cause,  and  that  the  loss  happened 
in  spite  of  the  use  of  due  diligence  by  the 
carrier  to  prevent  it. 

In  Hays  v.  Kennedy,  41  Pa.  378,  80  Am. 
Dec.  627  (not  strictly  in  point  here  because 
the  goods  were  destroyed  not  by  an  act  of 
Grod,  but  by  a  collision  between  steamboats 
on  a  river),  in  which  it  appeared  that  the 
bill  of  lading  bound  the  carrier  to  deliver 
safely,  ''the  unavoidable  dangers  of  the 
river  navigation  and  fire  excepted,"  the 
court,  after  an  extended  discussion  as  to 
what  was  meant  by  unavoidable  dangers 
or  accidents  and  acts  of  God,  went  on  to 
say:  "The  carrier  is  bound  to  carry  safely, 
and  if  he  fail  to  do  so,  the  burden  of  proof 
of  a  valid  excuse  is  cast  upon  him.  If  he 
show  a  cause  which  the  law  admits  to  be 
sufficiently  serious  to  be  called  inevitable, 
he  has  merely  prepared  the  way  for  show- 
ing that  he  used  all  possible  care.  At  this 
stage  of  the  case,  the  law  does  not  presume 
any  fault  on  his  part;  but  simply  demands 
that  he  shall  complete  hifl  excuse  by  show- 
ing that,  in  the  midst  of  the  danger,  he  ex- 
erted all  the  skill  and  care  he  could  to 
avoid  it." 
?9  L.R.A.(N.S.) 


And  the  rule  as  to  burden  of  proof  enun 
eiated  in  the  case  last  cited  seems  to  fi»i 
support  in  Long  v.  Pennsvlvania  R.  Co.  UT 
Pa.   343,   14  L.R.A.   741,*  30  Ana.   St.  Rep. 
732,  23  Atl.  459,  judging  from  some  of  tie 
language    used    therein,    though    the   court 
apparently   voices   also    the    opposite   rule. 
This  was  an  action  to  recover  for  ba^a«» 
lost  with  the  train  on  which  it  was  carriet), 
in  the  Johnstown  flood  of  1889,  in  which  th?? 
flood  was  held  to  be  ''an  inevitable  accidtnt. 
properly  described  as  actus  Dci*^  and  tLe 
rule  declared  to  be  that  it  was  only  nece^j- 
sary   to   show   the   character   of    the   floo»?. 
and  that  the  loss  of  the  train  on  which  the 
baggage  was,  was  not  due  want  of  care  on 
the  carrier's  part  in  the  management  of  \u 
business,  in  order  to  make  a  complete  •!«- 
fense,  which  would  seem  beyond  a  doubt  i<^ 
place  the  burden  upon  the  carrier.    But  tb<> 
court   also    declared    that    in    such    a   ca^ 
negligence  was  not  presumed,  but  should  l-e 
proved  as  any  other  fact  neceasarr  to  the 
plaintifTs  recovery.     These  two   statemeut-s 
left  by  themselves  would  seem  to  leave  it  in 
doubt  as  to  where  this  coiirt  stands  upoc 
the  question  under  discussion,  but  in  viev 
of  the  extraordinary  character  of  the  fi6'>i 
which  caused  the  loss,  ita  suddenness  an  1 
power,  as  shown  by  the  evidence,  the  conclu- 
sion could  not  be  escaped  that   it  was  eii 
tirely  the  act  of  God.    And  again,  the  court 
itself  goes  on  to  say  that  the  proof  of  t&: 
flood  made  a  defense  that  met  '*tbe  requin- 
ment  of  the  rule  as  to  the  burden  of  pnvf 
resting  on  a  carrier  in  every   particular*' 
It  therefore  seems  safe  to  say  that  this  tl*^ 
cision  supports  the  rule  that  the  burden  i? 
on  the  carrier  to  show  that  there  vaa  &*' 
negligence  on  its  part. 

This  rule  that  the  burden  of  proof  is  nf 
on  the  carrier  to  establish  not  only  that  t-i  - 
act  of  God  ultimately  occasioned*  the  Ica**. 
but   that   the   same    was   not    due    in    ae^ 
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fendant  filed  its  motion  to  require  plain- 
tiffs to  state  in  their  several  causes  of 
action  whether  or  not  the  alleged  agree- 
ments between  the  plaintiffs  and  the  defend- 
ant were  in  writing,  and,  if  so,  by  what  rep- 
resentative of  the  company  they  were  exe- 
cuted, etc.  On  the  12th  day  of  June,  1905, 
the  defendant  filed  its  demurrer  to  the  pe- 
tition of  the  plaintiffs,  on  the  grounds: 
(1)  Want  of  jurisdiction  of  the  person  of 
defendant  or  the  subject-matter  of  the 
action;  (2)  want  of  capacity  to  sue;  (3) 
another  action  penning  between  the  same 
parties  for  the  same  cause;  (4)  defect  of 
parties,  plaintiff  or  defendant;  (5)  several 
causes  of  action  improperly  joined;  (6) 
the  petition  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  On  the 
2d  day  of  December,  3905,  the  court  sepa- 
rately overruled  the  motion  of  the  defend- 
ant to  require  plaintiffs  to  make  the  petition 
more  definite  and  certain,  and  the  demurrer, 
to  each  of  which  exceptions  were  properly 
saved.    On  the  30th  day  of  December,  1905, 


defendant  filed  its  answer  to  the  petition  of 
the  plaintiffs,  denying  each  and  every  alle- 
gation therein  except  as  admitted.  Defend- 
ant admitted  that  it  was  a  corporation  as 
alleged,  and  a  public  carrier  of  freight  be- 
tween Kansas  City,  Missouri,  and  King- 
fisher, Oklahoma  territory,  and  that  on 
the  27th  day  of  May,  1903,  the  plaintiffs 
were  the  owners  of  certain  goods ;  and  states 
that  said  goods  were  by  the  plaintiffs 
shipped  from  Chicago,  Illinois,  to  Kingfisher, 
Oklahoma  territory,  over  the  line  of  the 
Wabash  Railway  Company,  under  contract 
between  the  plaintiffs  and  said  Wabash 
Railway  Company,  and  that  said,  goods 
were  delivered  by  said  Wabash  Railway 
Company  to  the  defendant  at  Kansas  City, 
Missouri,  on  said  date;  that  on  and  im- 
mediately after  said  27th  day  of  May, 
1903,  a  great  and  unprecedented  fiood, 
caused  by  the  overflow  of  the  Kaw  or  Kan- 
sas and  the  Missouri  rivers,  occurred  at 
said  point,  and  by  reason  thereof  the  yards, 
tracks,   and   warehouses  of   said  defendant 


manner  to  its  negligence,  finds  support  al- 
so in  the  following  cases:  Montgomery  & 
W,  P.  R.  Co.  V.  Moore,  51  Ala.  394;  Mc- 
Carthy V.  Louisville  &  N.  R.  Co.  102  Ala. 
193,  48  Am.  St.  Rep.  29,  14  So.  370;  Central 
R.  Co.  V.  Hall,  124  Ga.  322,  4  L.R.A.(N.S.) 
898,  110  Am.  St.  Rep.  170,  62  S;  E.  679, 
4  A.  &  E.  Ann.  Cas.  128;  Pittsburg,  C.  C. 
A  St.  L.  R.  Co.  v.  Mitchell  (Ind.)  91  N.  E. 
735;  Read  v.  Spaulding,  30  N.  Y.  630, 
86  Am.  Dec.  426,  affirming  5  Bosw.  395; 
Heyl  V.  Inman  S.  S.  Co.  14  Hun,  664;  Dun- 
soii  V.  New  York  C.  R.  Co.  3  Lans.  265; 
Graham  v.  Davis,  4  Ohio  St.  362,  62  Am. 
Dec.  285;  Fentiman  v.  Atchison,  T.  &  S.  F. 
B.  Co.  44  Tex.  Civ.  App.  455,  98  S.  W.  939. 
On  the  other  hand,  there  is  a  line  of  au- 
thority which  declares  the  rule  to  be  tjiat 
when  a  carrier  has  shown  that  the  loss  of 
the  goods  was  occasioned  by  the  act  of  God 
or  by  via  major,  it  will  not  be  presumed 
that  its  negligence  contributed  to  the  loss, 
but  that  on  the  contrary  it  must  be  proved 
as  any  other  fact  necessary  to  the  plain- 
tiff's recovery.  Thus,  in  Memphis  &  C.  R. 
Co.  v.  Reeves,  10  Wall.  176,  19  L.  ed-  909, 
Mr.  Justice  Miller,  in  approving  a  charge 
that  when  the  damage  was  shown  to  have 
resulted  from  the  immediate  act  of  God, 
the  carrier  would  be  exempt  from  liability, 
unless  the  plaintiff  proved  that  the  defend- 
ant was  guilty  of  some  negligence  in  not 
providing  for  the  safety  of  the  goods,  used 
the  following  language:  "It  is  hard  to  see 
how  the  soundness  of  this  proposition  can 
be  made  clearer  than  by  its  bare  statement. 
A  common  carrier  assumes  all  risks  except 
those  caused  by  the  act  of  God  and  the  pub- 
lic enemy.  One  of  the  instances  always 
mentioned  by  the  elementary  writers,  of 
loss  by  the  act  of  God,  is  the  case  of  loss 
by  flood' and  storm.  Now  when  it  is  shown 
that  the  damage  resulted  from  this  cause 
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immediately,  he  is  excused.  What  is  to 
make  him  liable  after  this?  No  question  of 
his  negligence  arises,  unless  it  is  made  by 
the  other  party.  It  is  not  necessary  for 
him  to  prove  that  the  cause  was  such  as  re- 
leases him,  and  then  to  prove  affirmatively 
that  he  did  not  contribute  to  it.  If,  after 
he  has  excused  himself  by  showing  the  pres- 
ence of  the  overpowering  cause,  it  is  charged 
that  his  negligence  contributed  to  the  loss, 
the  proof  of  this  must  come  from  those 
who  assert  or  rely  on  it." 

And  that  the  burden  of  proof  is  upon  the 
shipper  to  show  that  the  act  of  God  was 
not  the  sole  cause  of  the  loss  of  the  goods, 
but  that  the  negligence  of  the  carrier  con- 
tributed thereto,  finds  support  also  in  the 
following  cases:  Jones  v.  Minneapolis  & 
St.  L.  R.  Co.  91  Minn.  229,  103  Am.  St. 
Rep.  507,  97  N.  W.  893;  Wolf  v.  American 
Exp.  Co.  43  Mo.  421,  97  Am.  Dec.  406;  Read 
V.  St.  Louis,  K.  C.  &  N.  R.  Co.  60  Mo.  206; 
Davis  V.  Wabash,  St.  L.  &  P.  R.  Co.  89 
Mo.  340,  1  S.  W.  327;  Lamar  Mfg.  Co.  v. 
St.  Louis  &  S.  F.  R.  Co.  117  Mo.  App.  453, 
93  S.  W.  851;  Armstrong  v.  Illinois  C.  R. 
Co.  post,  671;  Hubbard  v.  Hamden  Exp.  Co. 
10  R.  I.  244. 

So,  in  Kirk  v.  Folsom,  23  La.  Ann.  584, 
it  was  held  that,  to  escape  liability  for 
goods  lost  during  carriage,  it  devolved  upon 
the  carrier  to  show  that  the  loss  was  oc- 
casioned, in  the  language  of  the  Code,  by 
"accidental  and  uncontrollable  events,"  and 
that  then  the  burden  of  proof  to  establish 
want  of  skill  or  diligence  in  the  carrier  or 
its  servants  was  on  the  plaintiff. 

As  to  the  substantive  question  of  the 
duty  of  the  carrier  where  an  act  of  God 
has  occurred  or  is  threatened,  see  note  to 
Armstrong  v.  Illinois  C.  R.  Co.  post,  671. 

Urn    A.     C/a 


666 


OKLAHOMA  SUPREME  COURT. 


May, 


at  said  point  where  the  goods  were  delivered 
were  suddenly  and  unexpectedly  overflowed, 
and  that  defendant's  property,  including 
its  building,  warerooms,  and  cars,  was 
caught  in  the  flood,  and  the  goods  so  owned 
by  the  plaintiff's  were  in  said  way,  without 
any  fault  on  the  part  of  the  defendant, 
lost  and  destroyed  by  being  washed  away 
and  covered  with  earth,  water,  and  wreck- 
age, caused  by  said  freshets  in  said  rivers; 
that  the  defendant  in  good  faith  endeavored 
to  remove  said  goods  beyond  the  reach  of 
said  waters,  but  the  rise  of  the  same  was 
so  sudden,  unexpected,  and  unprecedented 
that  it  was  unable  to  do  so.  On  the  16th 
day  of  January,  1906,  plaintiffs  filed  their 
reply  to  said  answer,  denying  each  and 
every  allegation  contained  therein  incon- 
sistent with  their  petition.  On  the  same 
day  the  plaintiffs  and  the  defendant, 
through  their  attorneys,  stipulated  that  the 
value  of  the  goods  involved  in  said  cause 
as  sued  by  the  plaintiffs  was  that  fixed 
in  the  petition  of  the  plaintiffs,  that  said 
goods  were  of  the  actual  market  value  of 
$411.64  at  the  time  same  were  alleged  to 
have  been  received  by  the  defendant,  and 
in  good  condition.  On  the  8th  day  of  July, 
1907,  the  trial  of  said  action  was  begun 
in  the  district  court  of  Kingfisher  county, 
Oklahoma  territory,  and  the  question  upon 
whom  the  burden  of  proof  rested  was  raised. 
The  court  ruled  that,  in  view  of  the  plead- 
ings and  admissions,  the  burden  was  on  the 
defendant,  to  which  action  of  the  court  no 
exception  was  taken. 

The  evidence  on  the  part  of  the  defendant 
to  sustain  the  averments  of  its  answer  is 
substantially  as  follows:  George  Chaplin, 
chief  clerk  of  its  local  freight  office  at  Kan- 
sas City,  Missouri,  testified  that  the  records 
of  the  company  showed  that  they  received 
the  shipment  on  May  29th,  and  that  it  was 
loaded  on  the  same  day  on  one  of  the  regu- 
lar merchandise  cars  for  the  west,  but  that, 
on  account  of  flood  conditions  west,  no 
cars  on  that  day  ran  west  on  defendant's 
line. 

In  answer  to  interrogatories,  he  testified: 

Q.  After  the  flood,  you  may  state  whether 
or  not  the  goods  in  question  were  ever 
found  or  identified? 

A.  No,  we  were  never  able  to  identify 
them. 

Q.  Was  the  car  in  which  these  goods  were 
loaded  submerged  with  water? 

A.  It  was  to  a  depth  of  8  feet  (from  the 
ground ) . 

Q.  Now,  when  you  came  to  getting  the 
actual  goods  of  Logan,  Snow,  k  Company, 
state  whether  or  not  you  were  able  to 
identifiy  them? 

A.  Our  records  show  that  they  were  load- 
ed in  that  particular  car, 
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I  Q.  Can  you  testify  from  your  recollec- 
tion? 

A.  Yes,  sir;  I  can.  We  were  unable  to 
identify  these  goods;  our  records  show  it. 

Q.  What  finally  became  of  these  goods, 
if  you  know? 

A.  I  can't  say.  All  the  unidentified  goods 
were  sent  to  Chicago. 

Q.  Sent  to  Chicago? 

A.  But  they  were  in  such  a  shape  that 
they  were  not  worth  the  freight  charges, 
all  that  I  saw. 

He  further  testified  that  on  the  night  of 
the  29th  day  of  May,  the  goods  were  put 
in  the  box  car  in  question,  and  the  car  was 
sealed  up. 

Q.  State  whether  or  not,  after  going  into 
the  cars  and  taking  out  the  freight,  it  was 
possible  to  identify  all  the  freight  in  the 
cars? 

A.  It  was  not  possible  to  identify  all  the 
freight  in  the  cars. 

Q.  State  whether  or  not  it  was  possible 
to  identify  all,  or  even  to  find  all,  of  the 
freight  that  your  books  showed  should  be 
in  the  cars? 

A.  It  was  not  possible  to  identify  the 
freight,  and  there  was  a  great  deal  of  the 
freight  that  we  couldn't  find  at  the  time 
the  cars  were  unloaded. 

Mr.  Peterson,  the  general  warehouse  fore- 
man of  the  defendant  at  Kansas  City, 
testified  as  follows: 

Q.  Do  you  remember  this  shipment  of 
goods  of  Logan,  Snow,  k  Company,  of 
Kingfisher,  Oklahoma, — these  goods  in  ques- 
tion? 

A.  I  know  by  the  handling  of  all  records 
and  correspondence  about  it,  and  endeavor- 
ing to  locate  the  shipment. 

Q.  Do  you  know  whether  or  not  you  were 
ever  able  to  identify  this  particular  ship- 
ment after  the  flood  subsided? 

A.  We  were  not. 

Q.  Did  you  find  these  goods  that  are  in 
controversy  here,  when  you  got  in  there  to 
checking  up? 

A.  No,  sir. 

Q.  What  became  of  the  goods  generally 
that  came  out  from  that  flood;  what  did 
you  do  with  them? 

A.  A  great  many  of  the  goods  were  worth- 
less, such  as  crackers.  Stuff  of  that  kind 
were  thrown  away.  Goods  that  were  plainly 
marked  we  took  up  with  the  consignee  and 
shippers.  In  most  cases  got  disposition  on 
them.  The  goods  that  were  badly  damaged 
and  we  were  unable  to  identify  were  sup- 
posed to  be  sent  to  Chicago. 

Q.  You  never  got  disposition  on  this  ship- 
ment of  plaintiffs'  here? 

A.  We  got  disposition,  but  we  never 
locatxjd  the  goods. 
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Q.  You  don't  know  what  became  of  the 
goods? 

A.  No,  sir;  I  do  not. 

Q.  Do  you  know  what  day  the  goods  of 
Logan,  Snow,  &  Company  were  received 
by  the  Chicago,  Rock  Island,  &  Pacific  Rail- 
way Company,  and  if  so,  what  day? 

A.  On  May  28th. 

Q.  Did  you  ever  make  any  effort  to  iden- 
tify these  goods? 

A.    I  did. 

Q.  Were  you  successful? 

A.  No. 

Q.  Now,  what  became  of  the  goods  that 
was  in  that  car  that  was  loaded  on  the 
29th  day  of  May,  1903  (referring  to  the 
car  in  which  the  goods  in  question  were 
placed) ? 

A.  A  great  many  of  them  were  sent  to 
the  destination;  some  of  them  damaged  to 
such  an  extent  that  they  were  dumped; 
and  those  that  we  were  unable  to  identify 
probably  went  to  Chicago. 

Q.  That  was.  the  final  disposition  of  all 
the  goods  that  was  in  the  cars  at  that  time  ? 

A.  Yes,  sir. 

Q.  Now,  you  speak  about  them  being 
dumped.    What  do  you  mean  by  that? 

A.  Such  goods  as  crackers,  or  goods  that 
would  not  stand  it  to  pass  through  the 
flood,  were  put  in  what  we  called  a  dump 
car,  and  sent  over  to  the  river  and  dumped 
in. 

Q.  0,  I  see,  perishable  goods? 

A.  Yes,  sir. 

Q.  These  goods  that  you  mentioned,  to 
Logan,  Snow,  &  Company,  were*  not  goods 
of  that  character,  were  they? 

A.  No,  sir. 

Q.  And  you  don't  know  anything  about 
what  condition  these  goods  were  in  after 
the  flood,  personally? 

A.  This  particular  shipment,  no. 

Q.  I  believe  you  say  there  were  some 
other  goods  in  the  car  that  was  loaded  on 
the  29th  day  of  May,  1903,  which  con- 
tained two  cases  of  dry  goods  and  a  case  of 
corsets  consigned  to  Logan,  Snow,  &  Com- 
pany, mentioned  in  this  suit? 

A.  Yes  sir. 

Q.  Mr.  Peterson,  have  you  any  returns 
from  the  property  that  was  shipped  to  Chi- 
cago for  final  distribution? 

A.  No,  sir;  that  was  handled  by  the 
claim  department  in  Chicago. 

Q.  Handled  by  the  claim  department  in 
Chicago  ? 

A.  Yes,  sir. 

On  June  8,  1903,  the  following  notice  was 
sent  to  the  defendants  in  error  at  King- 
fisher, Oklahoma  territory,  by  the  agent 
of  the  plaintiff  in  error: 

Please  be  advised  that  we  have  the  fol- 
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lowing  goods  on  hand  at  our  Kansas  City 
depot,  consigned  to  you,  viz.:  shipped  from 
.  This  freight  lias  been  badly  dam- 
aged by  the  recent  fiood  and  must  be  re- 
moved at  once.  Otherwise  it  will  be  sold 
for  whom  it  may  concern. 

(Signed)   J.  F.  Gillctt,  Agent. 

Attached  to  said  notice  was  a  description 
of  the  goods  sued  for  in  this  cause,  but 
there  is  no  notation  as  to  wherein  the 
same  were  damaged. 

On  July  13,  1903,  the  following  letter 
was  sent  to  the  defendants  in  error: 

Messrs.  Logan  &  Snow, 

Kingfisher,  Oklahoma  territory. 
Gentlemen  :- 

Referring  to  your  letter  of  June  16  and 
20,  in  reference  to  two  cases  of  dry  goods 
shipped  by  Marshall  Field  &  Company  to 
you,  would  say  that  we  cannot  forward 
these  goods  to  you  under  the  proposition 
outlined  in  your  letter,  as  this  company 
not  assuming  any  responsibility  on  account 
of  these  goods  being  damaged  by  water, 
and  we  do  not  care  to  forward  them  down 
there  and  have  them  refused  on  our  hands. 
Acting  under  instructions  from  our  claim 
department,  we  shall  return  these  goods  to 
Chicago  to  be  disposed  of  at  that  point. 
Yours  trulv, 

(Signed)  J.  F.  Gillett. 

This  letter  was  written  on  a  Chicago, 
Rock  Island,  &  Pacific  Railway  Company 
letter  head.  No  effort  was  made  by  the 
plaintiff  in  error  to  introduce  the  testimony 
of  the  agent,  Gillctt,  relative  to  said  notice 
of  June  8  or  said  letter  of  July  13.  By 
other  witnesses,  howeverj  it  was  sought  to 
be  shown  that  such  notices  as  the  one  of 
June  8  were  sent  to  all  persons  shown  by 
their  records  to  have  had  freight  in  transit 
in  their  yards  at  the  time  of  the  fiood,  and 
that  letters  of  the  character  of  that  of  July 
13  were  written  without  making  specific 
examination,  but  on  the  general  character 
of  the  flood. 

Mr.  M.  A.  liow,  with  Messrs.  O.  O. 
Blake,  H.  B.  Low,  and  Robberts  &  Car- 
ran,  for  plaintiff  in  error: 

The  burden  of  proof  was,  after  the  show- 
ing by  defendant  of  the  destruction  of 
the  goods  by  "an  irresistible  superhuman 
cause,"  shifted  to  the  plaintiffs,  and  they 
had  the  burden  of  showing  loss  by  the  car- 
rier's negligence. 

Mitchell    V.   United   States    Exp.    Co.    46 

Iowa,  214;   Davis  v.  Wabash,  St.  L.  &  P. 

R.  Co.  8!)  :Mo.  340,  1  S.  W.  327;   ^^lemphis 

I  &  C.  R.  Co.  V.  Reeves,  10  Wall.  176,  19  L. 

ed.  909;  The  New  Orleans,  26  Fed.  44. 
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The  railway  company  is  not  liable  for  loss 
by  flood,  even  though  negligent. 

Empire  State  Cattle  Co.  v.  Atchison,  T.  & 
S.  F.  R.  Co.  ]35  Fed.  136,  affirmed  in  77 
C.  C.  A.  601,  147  Fed.  467 ;  14  Am.  &  Eng. 
Enc.  Law,  p.  336;  Lamar  Mfg.  Co.  v.  St. 
I^uifl  &  S.  F.  R.  Co.  117  Mo.  App.  463,  93 
S.  W.  851 ;  Moffatt  Commission  Co.  v.  Union 
P.  R.  Co.  113  Mo.  App.  644,  88  S.  W.  117; 
Pinkerton  v.  Missouri  P.  R.  Co.  117  Mo. 
App.  288,  93  S.  W.  849;  Rogers  v.  Missouri 
P.  R.  Co.  76  Kan.  222,  10  L.R.A.(N.S.)  668, 
121  Am.  St.  Rep.  416,  88  Pac.  886,  12  A. 
k  E.  Ann.  Cas.  441 ;  Hunt  Bros.  v.  Missouri, 
K.  &  T.  R.  Co.  (Tex.  Civ.  App.)  74  S.  W. 
69;  Milwaukee  k  St.  P.  R.  Co.  v.  Kellogg, 
94  U.  S.  469,  24  L.  ed.  266;  9  Rose's  Notes 
(U.  S.)  128;  Cole  V.German  Sav.  &  L.  Soc. 
63  L.R.A.  416,  59  C.  C.  A.  693,  124  Fed. 
115. 

Messrs.  W.  W.  Xoffslnger  and  M.  W. 
Hinch,  for  defendants  in  error: 

If  the  carrier  has  been  guilty  of  negli- 
gence and  by  such  negligence  brought  the 
goods  in  the  way  of  danger,  or  if  the  loss 
or  injury  might  have  been  prevented  by  the 
exercise  of  care  and  diligence  on  his  part, 
which  he  fails  to  exercise,  and  by  reason  of 
such  negligence  there  is  an  opportunity  for 
the  act  of  €rod  to  operate,  the  loss  is  due 
to  his  negligence. 

Bibb  Broom  Corn  Co.  v.  Atchison,  T.  k 
S.  F.  R.  Co.  94  Minn.  269,  69  L.R.A.  509, 
110  Am.  St.  Rep.  361,  102  N.  W.  709,  3  A.  & 
E.  Ann.  Cas.  460;  Jones  v.  Minneapolis  k 
St.  L.  R.  Co.  91  Minn.  229,  103  Am.  St.  Rep. 
607,  97  N.  W.  893;  Michaels  v.  New  York 
C.  R.  Co.  30  N.  Y.  664,  86  Am.  Dec.  416; 
Read  v.  Spaulding,  30  N.  Y.  630,  86  Am. 
Dec.  426;  Elliott  v.  Rossell,  10  Johns.  1,  6 
Am.  Dec.  306;  Bowman  v.  Teall,  23  Wend. 
306,  36  Am.  Dec.  562;  Chicago,  B.  k  Q.  R. 
Co.  v.  Manning,  23  Neb.  562,  37  N.  W. 
462;  Fish  v.  Chapman,  2  Ga.  349,  46  Am. 
Dec.  393;  Savannah,  F.  k  W.  R.  Co.  v. 
Commercial  Guano  Co.  103  Ga.  590,  30  S.  E. 
656 ;  Black  v.  Chicago,  B.  &  Q.  R.  Co. 
30  Neb.  197,  46  N.  W.  428;  Read  v.  St. 
Louis,  K.  C.  &  N.  R.  Co.  60  Mo.  199. 

If  the  goods  are  unaccounted  for,  and  it  is 
not  shown  that  the  flood  caused  the  loss, 
or  what  their  condition  was  when  they 
disappeared,  a  recovery  for  their  full  value 
may  be  had. 

Charlotte,  C.  k  A.  R.  Co.  v.  Wooten, 
87  Ga.  203,  13  S.  E.  609. 

It  is  not  enough  for  the  carriers  to  show 
merely  that  the  goods  were  lost;  it  must 
go  further  and  show  the  loss  was  caused  by 
act  of  God. 

Van  Winkle  v.  South  Carolina  R.  Co.  38 
Ga.  32;  McCoy  v.  Keokuk  k  D.  M.  R.  Co. 
44  Iowa,  424;  Alden  v.  Pearson,  3  Gray, 
342;  Wolf  V.  American  Exp.  Co.  43  Mo. 
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421,  97  Am.  Dec.  406;  Wallingford  t. 
Columbia  k  G.  R.  Co.  26  S.  C.  258,  2  S.  L 
19;  Baltimore  k  O.  R.  Co.  v.  Morehead, 
5  W.  Va.  293;  The  Warren  Adams,  20 
C.  C.  A.  486,  38  U.  S.  App.  356,  74  Fed 
413 ;  Rich  v.  Lambert,  12  How.  347,  13  * 
L.  ed.  1017;  Hudson  River  Lighterage  Co. 
V.  Wheeler  Condenser  k  Engineering  Co. 
93  Fed.  374;  St.  Louis  Southwestern  R. 
Co.  V.  Martin  (Tex.  Civ.  App.)  35  S.  W. 
28;  St.  Louis,  I.  M.  k  S.  R.  Co.  v.  L»«er, 
46  Ark.  236. 

Williams,   J.,  delivered   the  opinion  cf 
the  court: 

At  the  beginning  of  the  trial  the  questioo 
was  raised  upon  whom  the  burden  rested  in 
the  trial  of  said  cause,  and  it  appeared  that 
it  had  been  stipulated  and  agreed  betvwn 
the  parties  thereto  that  the  value  of  tbe 
goods  involved  in  the  action  was  as  alleged 
in  the  petition,  whereupon  the  court  said: 
"My    judgment    is    the    burden    is   on  tbe 
defendant  to  establish  that  they  were  1«: 
in  the  flood.     They  plead  it  was  an  act  of 
God."    No  objection  or  exception  was  taken 
to    this    ruling    of    the    court,    and    tbftt 
amounts,    in   view   of   the    recitals   of  tk 
answer,   to   an   admission    by   the   plaiotif 
in  error  that  said  goods  were  received  bj  it. 
and  that  they  were  of  the  value  as  alleged. 
Under    that    status    the    plaintiff    in   error 
could   not  be   prejudiced  by  the   plainti^:^' 
petition  not  being  more  certain  in  the  re- 
spect complained  of,  and,  if  there  was  any 
error  committed  by  the  court  in  overruling 
said  motion,  it  was  without  injury,  and  net 
a  reversible  one. 

The   burden   being  on   the   defendant  to 
make    out    its    defense    under    the    isd\iei> 
joined,   it  will  be  observed   that   after  tbe 
flood  subsided  the  goods  in  question  were 
never    identified.      They    were    not    of   tb*' 
character  of  perishable  goods,   which  were 
"dumped."     On  the  part  of  the  defendant, 
the  witness  states  that  the  goods  that  i^ere 
badly   damaged,    and   were   not    capable  cf 
being   identified,   were   supposed    to  be.  or 
were  probably,  sent  to  the  claim  departmect 
at  Chicago.     Another  witness  says  that  t[:f 
unidentified    goods    were    sent    to    Chieap^ 
but  that  all  that  he  saw  were  not  wort" 
the  freight   charges,  showing  that    he  va» 
testifying  in  part  as  to  hearsay,   and  n.>t 
of  his  own  knowledge.     Nor  is  there  a£> 
effort  to  show  by  any  witnesses  from  t.- 
claim  department  that  the  unidentiiied  g'<*>N 
from  said  car  were  sent  to  Chicago,  or  wh .: 
the  condition  of  the  same  was, — whether  t  .» 
damage  was  partial  or  complete,  or  wht'i:  •" 
they  were  not  damaged,  but  incapable  of  i-^ 
ing  identified.    The  unidentified  or  damar-^ 
goods   sent  to   Chicago   were   doubtless   is- 
'  ventoried   by    the    plaintiff    in    error,   aad. 
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if  8o,  it  could  have  easily  shown  whether 
or  not  the  damage  was  partial  or  complete; 
and,  if  not  damaged,  but  no  means  of  iden* 
tification,  it  could  have  been  shown.  All  ^ 
this  was  peculiarly  within  the  duty  and 
power  of  the  carrier.  Whenever  a  carrier 
claims  that  the  loss  occurred  on  account  of 
a  flood  BO  extensive  as  to  come  within  the 
exception  of  an  act  of  God  or  irresistible 
superhuman  cause,  and  therefore  excusing 
the  carrier,  the  burden  of  proving  this  fact 
rests  upon  him.  Hutchinson,  Carr.  3d  ed. 
§  287,  p.  304,  and  authorities  cited  in  foot- 
note 43;  Moore,  Carr.  1900,  §  3,  p.  301; 
Ray,  Negligence  of  Imposed  Duties,  Common 
Carriers,  §§  2,  10;  Montgomery  &  W.  P.  R. 
Co.  V.  Moore,  51  Ala.  396;  Jackson  v.  Sac- 
ramento Valley  R.  Co.  23  Cal.  272;  Rich- 
mond k  D.  R.  Co.  v.  White,  88  Ga.  807,  16 
S.  E.  802;  J.  W.  Cownie  Glove  Co.  v.  Mer- 
chants' Dispatch  Transp.  Co.  130  Iowa,  329, 
4  L.R.A.(N.S.)  1060,  114  Am.  St.  Rep.  419, 
106  N.  W.  749;  Michaels  v.  New  York  C. 
R.  Co.  30  N.  Y.  564,  86  Am.  Dec.  415; 
Wilson's  Rev.  k  Anno.  Stat.  (Okla.)  1903, 
§  718.  Nor  was  there  any  evidence  on  the 
part  of  the  defendant  to  show  what  con- 
dition the  car  was  in  after  the  flood,  as  to 
whether  the  seal  was  broken,  or  where 
located  with  reference  to  the  freight  house, 
or  whether  any  of  the  merchandise  placed 
therein  immediately  prior  to  the  flood  was 
missing  from  said  car,  and  what  the  appear- 
ance of  the  same  was  immediately  before 
and  after  the  flood  had  subsided.  It  appears 
that  where  the  car  was  standing  the  flood 
waters  rose  8  feet  from  the  ground.  The 
employees  of  the  defendant  that  loaded  this 
car  may  have  had  some  knowledge  as  to 
where  the  goods  of  the  character  herein 
involved  were  located  in  said  car.  The  fact 
that  the  testimony  of  such  employees  was 
not  offered,  and  no  more  evidence  was  forth- 
coming from  the  defendant,  upon  whom 
rested  the  burden,  and  also  to  whom  alone, 
if  to  anyone,  the  evidence  was  accessible, 
may  have  caused  the  jury  to  conclude  that 
the  defendant  had  not  discharged  the  bur- 
den resting  upon  it  to  explain  what  became 
of  the  goods,  and  to  show  by  proof  that  the 
same  were  lost  on  account  of  the  flood. 

In  the  case  of  Charlotte,  C.  &  A.  R.  Co. 
v.  Wooten,  87  6a.  203,  13  S.  E.  609,  the 
court  said:  "The  question  is  whether  the 
goods  lost  by  the  carrier  and  never  delivered 
should  he  paid  for  as  sound  or  as  damaged 
goods.  If  they  were  damaged,  it  was  by  a 
freshet,  and  without  fault  of  the  carrier. 
The  goods  not  lost  or  stolen  were  damaged; 
but  there  is  no  direct  evidence  that  those 
which  disappeared  were  damaged,  or,  if  so, 
to  what  extent.  So  far  as  appears,  they 
were  never  seen  during  or  after  the  freshet, 
and,  consequently,  to  say  that  they  were 
29  L.R.A.(N.S.) 


damaged  when  the  carrier  lost  possession 
of  them  would  be  a  mere  conjecture.  They 
might  or  might  not  have  been  stolen  during 
the  confusion  in  business  occasioned  by  the 
freshet,  and  when  stolen  they  may  or  may 
not  have  been  damaged.  It  seems  that  the 
burden  of  proof  on  this  subject  must 
necessarily  rest  upon  the  carrier.  It  had 
the  custody  of  the  property,  and  that  cus- 
tody has  been  lost.  Exactly  when  does  not 
appear.  We  can  discover  no  reason  for 
holding  that,  under  the  evidence,  the  jury 
made  any  mistake  in  finding  the  value  of 
the  goods  as  proved,  irrespective  of  the 
mere  chance  that  their  value  may  have  been 
impaired  before  they  were  lost."  In  the  case 
of  St.  Louis  k  S.  F.  R.  Co.  v.  Jamieson, 
20  Okla.  662,  96  Pac.  420,  this  court  held: 
"Where  the  evidence  in  a  case  leaves  it 
doubtful  whether  the  particular  carrier  who 
is  sued  for  the  loss  of  goods,  or  another 
from  whom  that  carrier  received  the  same, 
is  liable,  the  supreme  court  will  not  dis- 
turb the  finding  of  the  jury.  Illinois  C.  R. 
Co.  V.  Cowles,  32  111.  117."  This  holding 
was  made  unquestionably  for  the  reason 
that  it  was  peculiarly  within  the  power  of 
the  carrier  to  show  on  the  line  of  what 
particular  carrier  the  liability  for  loss 
or  damage  arose,  and,  failing  to  discharge 
its  burden  of  proof,  except  to  the  extent  to 
leave  it  doubtful  as  to  the  particular  car- 
rier causing  the  loss,  this  court  would  not 
disturb  the  finding  of  the  jury.  The  same 
rule  would  apply  to  a  carrier  in  trying  to 
discharge  itself  by  showing  that  there  was 
a  loss  through  an  act  of  God.  If  it  dis- 
charges the  burden  only  to  the  extent  of 
leaving  it  doubtful  as  to  whether  the  loss 
was  by  the  flood  or  through  some  other 
means,  or  that  merely  the  consignment  ad- 
dress upon  the  boxes  had  become  unintel- 
ligible, and  that  the  goods  supposedly  or 
probably  had  been  sent  to  the  claim  depart- 
ment at  Chicago,  and  no  showing  made  from 
that  department  with  reference  thereto, 
the  finding  of  the  jury  against  such  carrier, 
under  such  circumstances,  on  review  in  this 
court,  should  not  be  disturbed. 

In  this  case  it  is  to  be  assumed  that  the 
issues  joined  were  submitted  to  the  jury 
under  proper  instructions.  The  jury  found 
the  same  against  the  defendant,  and,  in 
view  of  the  testimony,  we  do  not  feel  that 
we  would  be  justified  in  holding  that  as  a 
matter  of  law  the  jury  erred  in  its  findings. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

Kane,  Ch.  J.,  and  Hayes  and  Tamer, 

JJ.,  concur. 

Dunn,  J.,  dissenting: 

In  the  conclusion  reached  by  the  court. 
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holding  that  the  evidence  in  this  case  fails 
to  establish  the  destruction  of  the  goods 
by  the  flood,  I  am  unable  to  concur.  The 
evidence  on  this  proposition  is  entirely  from 
the  defendant,  and  its  agents  and  servants. 
It  is  undenied,  is  reasonable,  fully  corrobo- 
rative of  itself,  and  there  is  nothing  to  de- 
tract in  any  particular  from  its  full  pro- 
bative force.  To  my  mind  it  conclusively 
shows  that  the  goods  in  question  were  re- 
ceived by  the  company  and  promptly  placed 
in  a  sealed  car;  that  the  flood  submerged 
the  ground  where  this  car  stood  to  a  depth 
of  8  feet;  that,  when  the  car  was  opened, 
the  marks  on  the  packages  within  which 
these  goods  were  contained  were  so  obliter- 
ated as  a  result  of  the  flood  that  they  could 
not  be  distinguished.  To  show  the  muddy 
character  of  the  water  and  its  effects  on 
property  with  which  it  came  in  contact, 
witness  Chaplin,  from  whose  testimony  the 
majority  opinion  quotes,  further  testified^ 
in  answer  to  interrogatories,  as  follows: 

Q.  After  the  water  subsided,  how  did 
it  leave  the  freight  in  the  freight  house  of 
the  Chicago,  Rock  Island,  &  Pacific  Railway 
Company,  and  in  the  cars  that  were  standing 
in  the  yards  adjacent  thereto? 

A.  On  the  freight  in  the  freight  house  it 
left  a  deposit  of  mud  from  1  to  3  feet  deep. 
The  goods  that  were  capable  of  being  dam- 
aged by  mud  and  water  were  practically 
ruined.  In  a  lot  of  cases  I  noticed  they  were 
broken  open,  and  the  goods  were  simply  a 
mass  of  mud. 

Q.  State  what  efl'ect  the  water  had  on  the 
goods  themselves  and  the  marks  with  refer- 
ence to  the  identification  after  the  flood. 

A.  The  water  seemed  to  have  erased  all 
the  marks,  or  did  in  a  great  number  of  cases 
erase  all  marks,  and  when  we  unloaded 
goods  we  had  a  gang  of  men  scrubbing  off 
the  boxes  and  trying  to  find  the  marks. 
The  majority  of  the  freight  we  couldn't  find 
the  marks  on.  We  washed  them  off  the 
best  we  could. 

The  «iatters  submitted  in  this  case  for 
the  determination  of  the  court,  it  occurs 
to  my  mind,  should  be  decided  upon  a  rea- 
sonable, common-sense  basis.  The  petition 
shows  that  the  goods  which  were  contained 
in  this  shipment  were  made  up  of  $285.72 
worth  of  fancy  ribbons,  $34.06  worth  of 
fancy  dry  goods  and  notions,  $00.98  worth 
of  glove-fitting  corsets,  and  $27.63  worth  of 
black  hats  and  caps.  The  testimony  is  that 
goods  that  were  plainly  marked  were  taken 
up  with  the  consignee,  and  in  most  cases 
disposition  was  made  of  them.  Those  which 
were  entirely  worthless,  such  as  crackers, 
etc.,  were  dumped  in  the  river,  and  goods 
such  as  were  in  this  sliipment,  which  the 
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parties  were   unable   to  identify,  probably 
went  to  Chicago;  and  the  same  witness  fur- 
ther testified  that  all  the  unidentified  g<jod« 
were  sent  to  Chicago,  and  all  that  he  raw 
were  in  such  a  shape  that  they  were  not 
worth  the  freight  charges.    It  seems  to  m-^ 
that  it  is  a  matter  of  simple  common  sense, 
when   we   consider   the  character  of  these 
shipments,  the  class  of  goods  which  made 
them  up,  that,  when  packages  in  which  th€T 
were  contained  were  soaked  by  the  waters  of 
this  flood'  to  such  an  extent  as  to  entirelr 
obliterate  the  marks,  it  would  result  in  t'ae 
total  destruction  of  the  marketable  value  of 
the  goods.     Of  what  value  could  hats  ac«l 
caps,  fancy  ribbons,  and  glove-fitting  corsets 
be,  after  being  submerged  for  a  week  or  ten 
days  in  the  muddy  waters  making  np  that 
flood?     This   testimony,  being  undisputed, 
being  reasonable,  and  fully  corroborated,  to 
my  mind,  establishes  beyond  cavil  or  ques- 
tion that  these  goods  were,  a^  contended  by 
defendant,    destroyed    in    a   manner  under 
which  it  was  relieved  of  responsibility. 

The  suggestion  that  there  is  no  evidence 
showing  the  condition  of  the  car  after  tte 
flood,  as  to  whether  the  seal  was  brokeo. 
or  as  to  whether  any  merchandise  plae^i 
therein  was  missing  from  the  car,  and  siz- 
gesting  this   as   a   basis   for   liability,  i^ 
volves  a  journey  into  the  realm  of  mere  c.-c- 
jecture  and  guess,  which  to  my  mind  is  net 
justified  by  the  claims  of  the  parties,  or 
within  the  issues.    To  hold  that  a  party  in 
whose   hands  goods  are  placed,  which  are 
then  involved  in  a  flood  of  the  magnitude 
of   this,   being  clearly   an   act   of  God,  is 
liable  for  their  value  when  he  does  not  pro- 
duce, fully  identify,  or  more  fully  account 
for  them  than  is  here  done  after  the  occur- 
rence is  over,  is  virtually  to  lay  down  tb* 
rule  that  the  greater  the   flood  or  catis- 
trophe,  and  the  more  completely  the  pnr-p* 
erty  is  destroyed,  and  the  party's  physical 
evidence  annihilated,   the   more  certain  be 
is  to  be  held  liable. 

Necessarily,    disputed    questions   of  Is-t 
are  to  be  decided  by  a  jury,  and  not  by  i'. 
appellate  tribunal;  but  to  my  mind  ther«> 
no  room  for  dispute  or  difference  on  wba 
the  evidence  in  this  case  proves.    The  a^T.t 
of  the  defendant,  after  the  flood,  wert*  bc 
able  to  find  these  goods  and  identify  the: 
that  is,   select  them   out   from  other  &'/.' 
merged   goods   contained    in    the   car  V.: 
them.     The  conditions  which  brought  x'.iH 
about  for  all  practical  purposes  totally  J 
stroyed  the  goods.     If,  however,  there  ^ 
left  a  modicum  of  value  therein,  for  thi 
only   should   the   defendant  be  held  lit*;!: 
and  not  for  the  full  value. 

Petition  for  rehearing  denied. 
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M.  B.  AR^ISTRONG  et  al.,  Plffs.  in  Err., 

V. 

ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY. 

(—  Okla.  — ,  109  Pac.  216.) 

Carrier  —  damage  to  groods  —  prima 
facie  case  — evidence: 

1.  In  an  action  against  a  carrier  by  a 
shipper  for  loss  or  damage  to  a  car  of 
organs,  said  shipment  having  been  delivered 
to  the  carrier  in  good  condition,  and  by 
it  to  the  consignee  in  a  damaged  state, 
til  is  makes  prima  facie  case  against  the 
carrier. 

Same  —  prima  facie  defense  —  act  of 
God  —  burden  of  proof. 

2.  In  an  action  by  a  shipper  against  a 
carrier  to  recover  on  a  shipment  consist- 
ing of  a  car  of  organs  damaged  by  a  flood 
when  the  organs  were  in  a  car  on  a  side 
track  in 'defendant's  yard,  such  car  in  due 
course  of  business  having  been  received  at 
that  point  on  June  4th,  and  on  June  5th, 
with  sevsnty-four  other  cars,  tendered  to 
the  connecting  carrier,  forty  of  said  cars 
being  accepted,  and  this  car,  with  the 
balance,  being  declined  on  the  ground  that 

Headnotes  by  Williams,  J. 


it  was  unable,  on  account  of  the  flood,  to 
handle  all  the  business  tendered  it;  also 
on  June  6th  and  June  7th,  it,  with  other 
cars,  being  tendered  to  such  connecting 
carrier,  and  likewise  refused,  it  was  then 
removed  to  the  side  track  in  the  yards 
where  the  damage  occurred,  the  same  being 
as  reasonable  a  place  of  safety  as  was  avail- 
able at  that  time,  the  damage  being  admit- 
tedly occasioned  by  an  act  of  God, — tliis 
constituted  a  prima  facie  defense. 

(a)  The  carrier,  by  proving  the  damap^c 
was  due  entirely  to  the  flood  or  act  of 
God,  overcomes  such  prima  facie  case,  and 
the  burden  shifts  to  the  shipper,  tlion,  to 
show  that  negligence  on  the  part  of  tlie 
carrier  co-operated  with  the  act  of  God  in 
bringing  about  the  damage  to  the  ship- 
ment, in  order  to  recover. 

Same  —  negligence  —  evidence. 

3.  The  car  of  organs  having  been  received 
on  the  morning  of  June  4th  in  regular 
course  of  business,  and  with  seventy-four 
others,  in  due  course  of  business,  being 
tendered  to  the  connecting  carrier  on  June 
5th,  only  forty  of  which  were  acce])tetl, 
the  others  being  declined  on  account  of  tiie 
inability  of  such  connecting  carrier  to  han- 
dle same,  that  of  itself,  without  more,  is 
not  sufficient  to  show  negligence  contribut- 
ing to  the  loss. 

(May  10,  1910.) 


Note. —-Duty   of  carrier  where  act   of 
God  h€is  occurred  or  is  threatened. 

It  may  be  laid  down  as  a  general  rule  of 
law  that  even  where  an  act  of  God  has  oc- 
curred the  duty  is  still  incumbent  upon  a 
carrier  to  use  due  and  reasonable  diligence 
to  save  the  goods  intrusted  to  his  care,  and 
that  if  he  fails  to  do  this  he  is  liable  for 
their  loss  though  the  primary  cause  of  their 
loss  was  an  act  of  God;  but  if  he  uses  all 
the  means  in  his  power,  and  if,  in  spite  of 
his  exertions,  the  goods  are  lost  or  injured, 
he  cannot  be  held  responsible. 

Thus,  in  Blvthe  v.  Denver  &  R.  G.  R.  Co. 
15  Colo.  333,  11  L.R.A.  615,  22  Am.  St.  Rep. 
403,  25  Pac.  702,  it  was  declared  to  be  the 
rule  that  if,  by  proper  diligence  and  atten- 
tion, goods  in  the  course  of  carriage  could 
be  rescued  from  an  act  of  God,  a  failure  to 
secure  them  would  flx  the  liabilitv  of  the 
carrier.  Here  recovery  against  a  carrier  was 
denied  for  the  loss  of  goods,  where  it  ap- 
'peared  that  the  car  in  which  they  were  was 
overthrown  by  a  furious  wind,  and  immedi- 
ately caught  Are  from  a  burning  stove  and 
kerosene  lamp  therein,  rendering  it  impos- 
sible for  the  carrier  to  save  the  goods. 

In  Black  v.  Chicago,  B.  &  Q.  R.  Co.  30 
Neb.  197,  46  N.  W.  428,  it  was  held  that, 
in  the  face  of  an  act  of  God,  the  carrier  was 
required  to  exercise  ordinary  or  reasonable 
diligence  to  secure  the  property  committed 
to  his  custody  from  loss  or  damage,  in  order 
to  protect  himself  from  liability.  In  this 
case  recovery  was  refused  against  a  carrier 
for  ther  loss  of  live  stock  which  occurred 
while  the  trains  on  which  they  were  being 
29  L.R.A.(N.S.) 


transported  were  snowed  up,  where  it  ap- 
peared that  the  carrier's  employees  omitted 
nothing  that  a  prudent  man  would  have 
done  under  the  circumstances  to  avert  the 
loss. 

And  in  Tlie  Lynx  v.  King,  12  Mo.  272,  49 
Am.  Dec.  135,  Judge  Scott,  in  a  concurring 
opinion,  declared  that  if  a  cargo  sustained 
injury  by  an  inevitable  accident,  it  Was  tlie 
duty  of  the  master  of  the  'vessel  to  use  the 
most  exact  diligence  to  countervail  the  effect 
of  it,  and  that  the  occurrence  of  the  accident 
would  not  relieve  him  from  the  respon.siliili- 
tics  of  a  common  carrier;  and  that  he  was 
still  bound  to  the  strictest  diligence  for  the 
preservation  of  the  cargo,  and  to  use  all  rea- 
sonable exertions  to  retrieve  it  from  the  con- 
sequences of  the  accident.  Here  the  specific 
conclusion  was  that  it  was  not  incumbent 
upon  a  carrier  by  water  to  dry  wheat  which, 
in  the  course  of  carriage,  had  been  wet  and 
damaged   by   inevitable   accident. 

In  accordance  with  this  rule  a  carrier  was 
held  in  Smith  v.  Western  R.  ( o.  91  Ala. 
455,  11  L.R.A.  619,  24  Am.  St.  Rep.  929, 
8  So.  754,  not  to  be  liable  for  the  loss  of 
goods  in  course  of  carriage  which  were  over- 
whelmed by  an  extraordinary  Hood  that  no 
human  foresight  or  prudence  could  have  an- 
ticipated, where  its  employees  used  all  rea- 
sonable diligence  consistent  with  personal 
safety  to  save  the  goods. 

But  in  Feiiiberg  v.  Delaware,  L.  k  W.  R. 
Co.  52  X.  J.  L.  451,  20  Atl.  35,  a  carrier 
was  held  liable  for  loss  of  live  stock  whicli 
it  took  out  of  the  cars  to  await  the  clearing 
of  a  snow  storm,  and  housed  in  a  shed  whicli 
was  insulTicient  to  protect  them,  where   it 
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}?RROR  to  the  District  Court  for  Okla- 
J  homa  County  to  review  a  judgment  in 
defendant's  favor  in  an  action  brought  to  re- 
cover damages  for  injuries  to  goods  while 
in  its  possession  for  transportation.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harris  &  Wilson,  for  plaintiffs 
in  error: 

A  verdict  will  only  be  directed  where  it 
is  shown  that  the  act  of  God,  causing  the 
damage,  could  not  be  foreseen,  and  that  the 
carrier  took  all  such  precaution  as  was  pos- 
sible, and  the  fact  that  it  took  such  precau- 
tion is  not  denied  by  the  other  party. 

Long  V.  Pennsylvania  R.  Co.  147  Pa.  343, 
14  L.R.A.  741,  30  Am.  St.  Rep.  732,  23  Atl. 
459. 

The  act  of  God  or  vxb  divina  must  be 
the  sole  and  immediate  cause  of  the  injury. 
If  there  be  any  co-operation  of  man  or  any 
admixture  of  human  means,  the  injury  is 
not,  in  a  legal  sense,  the  act  of  God. 

Michaels  v.  New  York  C.  R.  Co.  30  N.  Y. 


664,  86  Am.  Dec.  415;  Atchison,  T.  &  S.  F 
R.  Co.  V.  Madden,  S.  k  Co.  46  Tex.  Civ.  App 
697,  103  S.  W.  1 193. 

Mr.  R.  M.  Campbell,  for  defendant  is 
error : 

Ordiiiary  and  reasonable  diligence  for  the 
protection  of  property  from  a  flood  is  ali 
that  is  required. 

American  Brewing  Asso.  t.  Talbot,  141 
Mo.  674,  64  Am,  St.  Rep.  538,  42  S.  W. 
679 ;  Dougan  v.  Champlain  Transp.  Co.  56 
N.  Y.  1,  Hubbell  v.  Yonkers,  104  N.  Y.  434, 
68  Am.  Rep.  522,  10  K  E.  858;  Nelson  t. 
Chicago,  M.  k  St.  P.  R.  Co.  30  Minn.  74, 14 
N.  W.  360;  Allison  Mfg.  Co.  v.  McCormick, 
118  Pa.  519,  4  Am.  St.  Rep.  613,  12  Atl 
273;  Wabash,  St  L.  &  P.  R.  Co.  ▼.  Lockt 
112  Ind.  404,  2  Am.  St.  Rep.  193,  14  N.  L 
391;  Richards  v.  Rough,  53  Mich.  212,  1* 
N.  W.  786 ;  Sjogren  v.  Hall,  53  Mich.  274. 
18  N.  W.  812 ;  O'Malley  v.  Missouri  P.  E. 
Co.  113  Mo.  319,  20  S.  W.  1079;  Coofey, 
Torts,  91  et  seq.;  Withers  v.  North  Kent 
R.  Co.  27  L.  J.  Exch.  N.  S.  417;  Loftas  y. 


appeared  that  the  carrier  also  had  a  large 
stable  substantiallv  built  and  covered  not 
far  from  the  sheds,  and  which  could  have 
more  efficiently  protected  the  cattle. 

And  in  Lang  v.  Pennsylvania  R.  Co.  154 
Pa.  342,  20  L.R.A.  3b0,  35  Am.  St.  Rep. 
846,  26  Atl.  370,  recovery  was  allowed 
against  a  carrier  for  the  loss  of  whisky  be- 
ing transported  on  a  train  which  was  over- 
taken by  the  Johnstown  flood  of  1889,  but 
not  swept  awa,y,  and  the  whisky  was  not 
destroyed  thereby,  w^here  it  appeared  that  a 
part  of  it  was  stolen  without  any  attempt 
of  the  train  men  to  prevent  it,  and  the  re- 
mainder was  destroyed  by  a  volunteer  guard 
of  citizens  in  order  to  prevent  it  from  fall- 
ing into  the  hands  of  dangerous  men. 

By  statute  in  Georgia  a  carrier  is  bound 
to  use  extraordinary  diligence  in  the  car- 
riage of  goods,  and  in  Wallace  v.  Clayton,  42 
Ga.  443,  the*  court,  in  discussing  a  carrier's 
duty  under  such  statute  when  the  goods  in 
his  charge  were  threatened  by  an  unprece- 
dented flood,  used  the  following  language: 
"It  dees  not  therefore  follow  [because  the 
carrier  is  excused  for  a  loss  of  goods  caused 
by  an  act  of  God]  that  the  carrier  may  fold 
his  hands,  or  that  he  is  to*be  excused  if  he 
is  negligent,  or  fails  in  exercising  the  dili- 
gence of  a  very  prudent  man.  That  duty 
is  always  upon  him.  Even  ar.:id  the  fury 
of  the  storm  or  the  rush  of  the  flood,  he 
must  use  that  prudence,  discretion,  and  en- 
ergy which  experience  teaches  very  prudent 
men  to  use  under  such  circumstances.  If 
the  loss  be  by  reason  of  the  want  of  ex- 
traordinary diligence  in  the  carrier,  then, 
though  the  agent  of  the  loss  be  flood  or 
storm,  the  carrier  is  liable." 

So,  it  was  held  in  Richmond  &  D.  R.  Co. 
V.  White,  88  Ga.  805,  15  S.  E.  802,  that,  un- 
der such  statute,  a  carrier  was  bound  to  ex- 
ercise extraordinary  diligence  in  protecting 
goods  in  his  care  from  damage  by  flood,  but 
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if  they  were  damaged  in  spite  of  sncli  dili- 
gence he  would  be  excused  from  liability. 

And  where  an  act  of  God  is  threatened 
and  foreseen,  or  by  the  exercise  of  doe  eai^ 
should  have  been  foreseen,  the  same  measarp 
of  diligence  is  required  of  a  carrier  to  pro- 
tect the  goods  from  injury. 

Thus,  in  Smith  v.  Western  R.  Co.  supra, 
it  was  declared  to  be  the  rule  that  vker'. 
an  act  of  Crod  was  foreseen  it  was  the  car- 
rier's duty  to  guard  against  its  effects  It 
the  exercise  of  reasonable  diligence  and  prc- 
dence,  and  that  a  failure  to  do  so  wonM  U 
negligence. 

And  in  Savannah,  F.  &  W.  R.  Co.  t.  Cr«- 
mercial  Guano  Co.   103  Ga.  590,  30  S.  K 
555,  the  rule  was  laid  down  that  the  ct'- 
rier  vfofl  not  protected  by  the  fact  that  t\' 
casualty  which  caused  the  injury  might  i* 
regarded  as  an  act  of  God,  where  he  cou): 
have  foreseen  the  happening  of  the  ereBt 
or  by  the  exercise  of  due  diligence  coc'jC 
have  provided  against  such   an  occurrecct 
Accordingly,  recovery  was  allowed  ag»in>: 
a  steamboat  company  for  the  loss  of  frcic  ' 
which  it  had  unloaded  on   the  bank  of  a 
river    at   a  point   below   high-wat«r  mz:^i 
while  it  was  raining  and  the  river  was  m 
ing,  by  reason  of  which  the  goods  w<>rp  •' 
the  time  of  unloading  in  imminent  dan.*'-' 
of  being  submerged. 

And  in  Lamar  Mfg.  Co.  v.  St.  Louis  4  > 
F.  R.  Co.  117  Mo.  App.  453.  93  S,  W,  '^ 
it  was  declared  that  *Vhen  an  extraonlin^i; 
natural  disturbance  gives  warning  of  i 
time  and  path  of  its  approach,  and  of  i: 
general  magnitude  and  power,"  carriers  t: 
charged  with  the  duty  of  exercisiog  ex: 
commensurate  with  the  exigencies  of  ^-^ 
situation  to  protect  the  goods  in  *^ 
charge  against  injury  from  the  appro  a  ^ 
ing  danger. 

And  in  Michaels  v.  New  York  C   R  *>1 
30  N.  V.  564,  86  Am.   Uec,   416,  the  cnr 
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Union  Ferry  Co.  84  N.  Y.  465,  38  Am.  Rep. 
633;  Cleveland  v.  New  Jersey  8.  B.  Co. 
68  N.  Y.  306;  Sutton  v.  New  York  C.  &  H. 
R.  R.  Co.  66  N.  V.  243;  Bishop,  Non-Con- 
tract Law,  182,  447;  Bishop  v.  Union  P.  R. 
Co.  14  R.  I.  314,  61  Am.  Rep.  386;  Wright 
V.  Wilmington,  92  N.  C.  156. 

It  is  not  negligence  not  to  take  precau- 
tionary measures  to  prevent  an  injury 
which,  if  taken,  would  have  prevented  it, 
when  the  injury  could  not  reasonably  have 
been  anticipated,  and  would  not,  unless  un- 
der exceptional  circumstances,  have  hap- 
pened. 

Ray,  Negligence  of  Imposed  Duties,  pp. 
133,  134;  Webb's  Pollock,  Torts,  enlarged 
Am.  ed.  pp.  46,  46. 

Williams,  J,,  delivered  the  opinion  of 
the  court: 

That  the  defendant  in  error  received  the 
car  of  organs,  assigned  to  an  Oklahoma 
point,  which  were  damaged  about  June  10, 


1903,  on  account  of  the  inundation  of  the 
east  bottom  of  the  Mississippi  river  opposite 
the  city  of  St.  Louis,  resulting  in  the  de- 
struction of  much  property,  and  afterwards 
in  such  damaged  condition  reached  the  con- 
signee,, is  not  controverted.  That  said  flood 
was  so  extensive  as  to  comprise  a  super- 
human agency  is  not  disputed.  It  is 
claimed,  however,  that  on  account  of  the 
proximate  negligence  of  the  carrier  it 
should  not  be  excused  from  answering  for 
the  damages  sustained.  The  facts  in  this 
case  are  practically  the  same  as  those  in 
Grier  v.  St.  Louis  Merchants'  Bridge  Termin- 
al R.  Co.  108  Mo.  App.  666,  84  S.  W.  168. 
That  action  arose  out  of  the  same  flood. 

In  the  case  at  bar,  the  car  of  organs 
reached  East  St.  Louis  over  the  defendant's 
line,  which  terminated  at  that  point,  on  the 
morning  of  June  4,  1903.  It  was  handled 
in  the  usual  manner,  and  on  June  5th,  with 
74  other  cars,  in  due  course  of  business,  ten- 
dered to  the  Terminal  Railway  Association, 


said:  ''A  carrier  cannot  fold  his  arms  when 
property  is  intrusted  to  him,  and,  because 
it  is  subjected  to  mitural  causes  that  may 
work  its  destruction,  make  no  effort  to  save 
or  protect  it  from  such  causes  or  agencies, 
and  then  claim  to  be  exempted  from  liabil- 
ity;" and  allowed  a  recovery  for  the  loss  of 
goods  which  the  carrier  in  the  course  of  car- 
riage stored  in  its  freight  house,  and  failed 
to  use  due  diligence  to  protect  from  a 
threatened  flood,  though  it  had  sufficient 
time  and  opportunity  to  secure  the  goods 
against  injury. 

And  in  Cunningham  v.  Pennsylvania  R. 
Co.  40  Pa.  Syper.  Ct.  212,  it  was  held  that 
when  a  carrier,  by  the  exercise  of  reason- 
able diligence,  could  have  foreseen  the  hap- 
pening of  the  act  of  God  that  caused  the 
injury  to  the  goods  in  carriage,  and  failed 
to  make  use  of  the  means  at  its  command 
to  guard  against  it,  and  the  goods  were 
thereby  lost  or  injured,  he  would  be  liable, 
and  a  judgment  for  the  shipper  was  reversed 
because  the  trial  court  charged  that  under 
such  circumstances  carriers  should  use 
"every  precaution  that  was  absolutely  neces- 
sary" to  save  the  goods,  and  that  "if  they 
did  all  under  the  exigencies  of  the  occasion 
that  they  possibly  could  do"  to  save  the 
goods,  they  were  not  liable. 

And  in  Nashville  &  C.  R.  Co.  v.  David,  6 
Heisk.  261,  19  Am.  Rep.  694,  the  rule  was 
laid  down  that  where  an  act  of  God  was 
threatened  a  carrier  was  "bound  to  use  such 
means  as  would  suggest  themselves  to  and 
be  within  the  knowledge  and  cappcity  of 
well  informed  and  competent  business  men 
in  such  positions,  and  such  diligence  as  pru- 
dent, skilful  men  engaged  in  that  kind  of 
business  might  fairly  be  expected  to  use 
under  like  circumstances;  and  that  this  dili- 
gence and  these  means  should  be  actively 
used  to  protect  and  secure  the  property  con- 
fided to  their  care.  In  other  words,  there 
siiould  be  no  failure  to  use  actively  and  en- 
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ergetically  all  the  known  and  usual  means 
which  may  fairly  be  expected  to  be  found 
within  the  knowledge  of  men  of  average 
qualifications,  engag^  in  a  responsible  busi- 
ness of  this  kind,  where  large  amounts  of 
Property  of  the  citizens  pass  through  their 
ands,  and  are  intrusted  to  their  care." 

The  foregoing  language  was  quoted  with 
approval  in  Lamont  v.  Nashville  &  C.  R.  Co. 
9  Heisk.  69,  and  in  Nelson  v.  Great  North- 
ern R.  Co.  28  Mont.  297,  72  Pac.  042,  in 
which  recovery  was  allowed  against  a  car- 
rier for  the  loss  of  sheep  which  it  had 
shipped  in  spite  of  the  knowledge  on  its 
part  that  the  "worst  blizzard  ever  known" 
was  prevailing  along  the  line  of  its  road. 

In  accordance  with  this  rule,  in  Balti- 
more &  O.  R.  Co.  V.  Keedy,  76  Md.  320,  23 
Atl.  643,  and  in  Pinkerton  v.  Missouri  P. 
R.  Co.  117  Mo.  App.  288,  93  S.  W.  849,  re- 
covery was  allowed  against  carriers  for  the 
loss  of  goods  from  a  flood,  where  it  appeared 
that  the  employees  failed  to  act  promptly 
upon  a  warning  th«v  had  of  impendinjv  dan- 
ger, and  failed  to  have  the  cars  moved  to 
a  place  of  safety  before  the  flood  reached 
such  a  height  that  it  was  impossible  to 
move  them. 

In  Smith  v.  Baltimore  &  0.  R.  Co.  223  Pa. 
118,  72  Atl.  264,  it  was  held  to  be  a  ques- 
tion for  the  jury  whether  there  was  negli- 
gence on  the  part  of  a  carrier  in  leaving 
cars  of  grain  near  a  river  which  was  rising 
rapidly  and  continuously,  and  failing  to 
move  the  cars  to  higher  ground,  because  its 
employees  placed  implicit  reliance  on  the 
reports  received  from  the  weather  bureau 
and  a  river  coal  company  that  the  flood 
would  not  come  beyond  a  certain  height, 
though  they  knew  floods  of  much  jgreater 
height  had  taken  place  four  times  in  five 
preceding  years. 

As  to  burden  of  proof  when  defense  is 
act  of  God,  see  note  to  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Logan  S.  &  Co.  ante,  663. 
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its   connecting   carrier,   which    accepted   48 
of  them,  and  refused  the  others,  including 
the  one  in  question,  stating  that  it  was  un- 
able to  handle  all  of  the  business  on  account 
of  the  flood.     On  the  next  day   (June  6th) 
it,  with  164  cars,  was  again  tendered  to  the 
Terminal    Railway    Association,    and    was 
again  refused  on  account  of  its  tracks  be- 
ing  under   water,    and   not   being   able   to 
handle  it.    On  June  7th,  it,  with  219  other 
cars,    was   oflfered,    but    it   was   impossible 
to  either  exchange  traffic  or  work  construc- 
tion trains  on  account  of  water  having  flood- 
ed the  tracks  of  said  association,  etc.    There- 
upon,   the    car    was    taken    to   defendant's 
yards,  where  the  other  cars  were  taken,  for 
protection  from  the  high  water,  and  levees 
were  also  erected  by   the  use  of  dirt  and 
sacks  of  sand  to  protect  such  yards.     The 
uncontradicted    evidence    shows    that    such 
yards  were  safe  and  secure  against  any  or- 
dinary flood,  or  any  flood  which  could  rea- 
sonably be  expected,   and  that  the  car   in 
question  among  others  in  the  possession  of 
the  defendant,  on  account  of  the  congestion 
of  the  traffic  resulting  from  the  flood,  could 
not  be  moved  from  East  St.  Louis  to  any 
safer  place.     On  June  5th,  the  water  begin- 
ning to  rise  rapidly  in  the  Mississippi  bot- 
tom,  and   that  portion   of  the  city   where 
the  tracks  of  the  Illinois  Central  Railroad 
Company  lay  appearing  to  be  dangerous,  as 
well  as  all  other  portions  of  East  St.  Louis, 
it  being  protected  mainly  by  the  embank- 
ments of  the  railroads  leading  into  the  city, 
the  mayor  of  said  city  called  a  meeting  of  the 
officials  of  the  various  railroads  for  the  pur- 
pose of  taking  concerted  and  immediate  ac- 
tion toward  saving  the  city  form  being  in- 
undated, and  the  i^equest  was  made  of  all 
railroads  to  render  all  the  aid  and  assist- 
ance they  could,  by  furnishing  to  said  mu- 
nicipal authorities  their  engines,  cars,  and 
dirt,  as  well  as  all  the  men  they  could,  for 
the  purpose  of  bringing  dirt  into  the  city 
to  raise  the  embankments  and  make  tem- 
porary levees  to  keep  the  water  out  of  the 
city.      The    defendant    company    complying 
with  this  request,  as  a  result  during  such 
time,  it  could  not  bring  any  freight  or  pas- 
senger trains  in  or  carry  any  out  of  said 
city  over  its  tracks.    Those  trains  only  haul- 
ing  dirt   for  embankments   to   protect  the 
city  were  permitted  by  the  municipal  au- 
thorities to  be  operated.    On  June  5th,  1903, 
the  mayor  forbade  the  defendant  from  run- 
ning any  trains  into  or  out  of  the  city  ex- 
cept for  such  purposes,  this  order  remain- 
ing in  force  until  June  15th.     On  the  9th 
or   10th  of  June,  a  washout  occurring  on 
the   Illinois   Central   Railroad  embankment 
in  the  southeast  part  of  the  city,  after  that 
date,   it  was   unable  to  get   trains  of   any 
kind  or  character  into  the  city  or  resume 
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operation  iintil  about  the  15th  of  June, 
1903.  This  flood  was  the  most  extraordi- 
nary since  the  year  1844. 

This  case,   in  point  of  fact,  is  fully  u 
strong  in  favor  of  the  carrier  as  the  case  of      | 
Grier  v.  St.  Louis  Merchants'  Bridge  Ter-      j 
minal  R.  Co.  supra;  and  if  the  conclusion 
reached  in  that  case  is  correct,  the  judg- 
ment rendered  in  favor  of  the  defendant  in 
error  by  the  trial  court  should  be  affirmed.      | 
We   are   referred  to  the  case  of  Atchiscii, 
T.  &  S.  F.  R.  Co.  V.  Madden,  S.  &  Co.  48 
Tex.  Civ.  App.  597,  103  S.  W.  1193,  as  being 
contrary  thereto.     In  that  case,  the  co-op- 
erating negligence  consisted  in  the  improp- 
€r  location  of  the  carrier's  yards  without 
providing  reasonable  protection  in  the  ligl.t 
of  previous  inundations.     It  if  not  in  p^^int, 
for  the  further  reason  that  the  car  wa*,  c«d 
June   7th,   set  out  in   the   yard  at  a  rea- 
sonable place  of  safety,  when  it  was  a«ctr- 
tained  that  it  waa  not  reasonably  practieal 
to  get  the  car  out  of  the  bottom. 

Our  attention  is  also  called  to  the  case 
of  Michaels  v.  New  York  C.  R.  Co.  30  >'. 
Y.  675,  86  Am.  Dec  415,  in  which  the  ship- 
ment,  consisting   of   boxes    containing  dr/ 
goods,  was  received  by  the  carrier  at  Al- 
bany to  be  transported  to  Rochester,  tvelte 
days  later  being  delivered  to  the  consigih^ 
in  a  damaged  condition.     When  the  ship 
ment   was   received    at   Albany,   instead  of 
prompt  transportation,  same  was  held  fo: 
back   charges   and   placed   in    a   warehou-x', 
close  to  the  river's  (Hudson)   edge,  and  ct»t 
out   of    reasonable    reach    of    rising  water. 
Three  days  after  being  placed  therein,  **u?f 
of  those  freshets  not  uncommon  in  the  upp^^r 
sources  and  tributaries  of  the  Hudson.  &id 
at  Albany,  occurred."     The  defendant  t«>^k 
no    reasonable   steps   to    protect    the   boxe^ 
and  their  contents  against  the  probable  ^-- 
fects  of  the  river's  rise  after  it  began.    1* 
could,  with  exercise  of  reasonable  care,  l'^  " 
prevented  the  damage.    The  carrier  in  tlat 
case  was  properly  held  not  excusable  fri^^ 
liability.     Here,  the  inundation  was  appa  .- 
ing.     Not   only   was    the    property    of  t' 
carrier  in  greater  danger,  but  the  lives  cl 
the  inhabitants  of  a  city  of  great  pi->puU- 
tion  were  in  peril  after  June  5th,  the  I  ?• 
or  damage  being,  without  controversy,  ««»-* 
sioned  by  this  flood.     This  -wtLS  a  oompl^^ 
defense  against  the  plaintifTs'    prima  h 
case  that  the  car  of  organs   was  delWd  J 
to  the  defendant  in  good  condition  and  r 
ceived  by  the  connecting  carriejr  from  it  i? 
a   damaged   condition.     When    the   lo^s  ^ 
curs  from  such  a  cause  that  the  law  ia 
not  presume   negligence,    or    where   it  K:/ 
pens  by  an  act  of  God,  the  burden  of  frt\ 
ing  negligence  and  that  it  contributeil  t»'  v 
loss,  by  the  weight   of   authority,  i?  n\ 
the    plaintiff.      Hutchinson,     Carr.   3d   d 
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19U6,   §  449,  p.  480,  and  authorities  cited 
in  footnote  23;  vol.  3,  Id.  §  1355,  pp.  1604, 
1605,  1607,  and  authorities  cited  in   foot- 
notes.    See   also   Grier  v.   St.   Louis   Mer- 
chants' Bridge  Terminal  R.  Co.  supra.    Un- 
less  such   negligence   appeared   by   the  de- 
fendant's evidence  in  showing  the  damage 
to  be  the  result  of  an  act  of  God,  the  bur- 
den shifted  to  the  plaintiffs,  and  it  was  in- 
cumbent upon  them  to  show  that  defendant 
was  guilty  of  negligence  that  contributed 
to  the  loss  or  damage,  and  that,  but  for 
such  negligence,  the  loss  could  have,  with 
the  exercise  of  reasonable  care,  been  avoid- 
ed.    This  burden  it  failed  to  sustain.     The 
record  in  this  case  discloses  that  the  de- 
fendant did  everything  within  reason  to  pro- 
tect not  only  this  car  of  organs,  but   all 
other  property  in  its  custody.    Its  duty  was 
to  all  shippers  alike.    The  car  was  handled 
in  due  course  of  business,  and,  within  one 
day  after  its  receipt,  tendered  to  the  con- 
necting carrier.     There  is  nothing  to  show 
that   it  could  have   been   tendered  earlier, 
and,  if  so,  that  it  would  have  been  accept- 
ed, only  about  half  of  the  cars  tendered  on 
June  5th  being  received.     Nor  does  it  ap- 
pear that  defendant  had  reason  to  believe 
that  the  connecting  carrier  could  or  would 
not  receive  said  car  after  June  4th.    On  the 
contrary,  same  was  tendered  to  it  on  each 
of  the  three  succeeding  days.     Then  realiz- 
ing that  the  connecting  carrier  could  not 
handle  it,  it  took  same  to  the  safest  place 
available  for  detention,  it  not  being  reason- 
ably practicable  to  get  this  car  out  of  the 
bottom    after   June    4th    until    June    17th. 
See  also  Chicago,  R.  I.  &  P.  R.  Co.  v.  Logan, 
S.  &  Co.  23  Okla.  707,  ante,  663,  105  Pac. 
343;  American  Brewing  Asso.  v.  Talbot,  141 
Mo.   674,  64  Am.   St.  Rep.   638,  42  S.   W. 
679;    Bibb   Broom    Corn    Co.   v.    Atchison, 
T.  k  S.  F.  R.  Co.  94  Minn.  269,  69  L.R.A. 
609,  110  Am.  St.  Rep.  361,  102  N.  W.  709, 
3  A.  &  E.  Ann.  Cas.  450. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

All  the  Justices  concur. 
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WESTERN   LIFE    INDEMNITY    COMPA- 
NY. 

(138  Ky.  18,  127  S.  W.  490.) 

Insurance  —  beneficiary  with  no  insur- 
able Interest. 

One  mav  insure  his  own  life  for  the  bene- 
6t  of  another  having  no  insurable  interest 
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therein,  where  he  makes  the  contract  and 
pays  the  premiums  himself. 

(April  26,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Branch,  Second  Di- 
vision, of  the  Circuit  Court  for  Jefferson 
County,  dismissing  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  cer- 
tain life  insurance  policies.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edwards,  Ogden,  &  Peak,  for 
appellant : 

A  person  may  take  out  insurance  upon 
his  own  life,  and  designate  whom  he  pleases 
as  the  beneficiary. 

Hess  V.  Segenfelter,  127  Ky.  351,  14 
L.R.A.(N.S.)  1172,  128  Am.  St.  Rep.  343, 
105  S.  W.  476;  Hahn  v.  Supreme  Lodge, 
136  Ky.  823,  126  S.  W.  259. 

Messrs.  Henry  Burnett  and  Beckley  A 
Scott  for  appellee. 

Nunn,  J.,  delivered  the  opinion  of  the 
court : 

Appellant,  Clarence  Rupp,  brought  this 
suit  against  appellee.  Western  Life  Indem- 
nity Company,  on  two  policies  of  insurance 
alleged  to  have  been  issued  upon  the  life  of 
his  uncle,  George  McCormack,  appellant  be- 
ing named  in  both  policies  as  the  beneficiary. 
The  petition  is  in  two  paragraphs,  in  each 
of  which  it  is  sought  to  recover  $1,000,  the 
amount  of  each  of  the  policies,  and  is  in  the 
form  usually  employed  in  bringing  such  ac- 
tions, except  it  is  alleged  that,  "by  the  di- 
rections and  under  the  instructions  of  the 
assured,  George  McCormack,  the  defendant 
ii-'sued  the  policies  payable  to  this  plaintiff, 
and  this  without  this  plaintiff's  instance, 
request,  or  knowledge."  Appellee's  answer 
was  composed  of  five  paragraphs;  to  some 
of  which  a  demurrer  was  filed,  but  never 
acted  upon  as  to  the  answer,  but  was  car- 
ried back  to  and  sustained  as  to  the  peti- 
tion.    Plaintiff  declined  to  amend  his  peti- 

Note.  —  The  question  whether  designa- 
tion by  the  insured  of  a  person  without  in- 
surable interest,  as  the  beneficiary  of  the 
contract  of  insurance,  contravenes  public 
policy,  is  discussed  in  the  note  to  Dolan  v. 
Supreme  Council  C.  M.  B.  A.  10  L.R.A. 
(N.S.)  555.  The  rule  there  stated,  which 
upholds  the  right  of  such  a  beneficiary,  is 
also  sustained  by  two  cases  reported  since 
tlie  preparation  of  that  note.  Deal  v.  Hain- 
lev,  135  Mo.  App.  507,  116  S.  W.  1,  and 
Pollock  V.  Household  of  Ruth,  150  N.  C. 
211,  63  S.  E.  940. 

The  analogous  question  as  to  the  valid- 
ity of  an  assifjnment  of  a  life  insurance 
policy  to  one  having  no  insurable  interest 
is  discussed  in  the  not«»  to  Ry lander  v, 
Allen,   6    L.R.A.(N.S.)    128. 
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tion,  and  the  court  dismissed  it  upon  the 
ground  that  appellant,  a  nephew  of  Mc- 
Cormack,  had  no  insurable  interest  in  his 
uncle's  life;  that  such  a  contract  partook 
of  the  nature  of  a  wager,  and  was  void  as 
being  against  public  policy.  And  this  is  the 
only  question  necessary  or  proper  to  be 
considered  upon  this  appeal. 

This  court  has  held  in  several  cases  that 
a  person  could  not  take  out  an  insurance 
policy  on  the  life  of  another,  pay  the  pre- 
miums, and  become  himself  the  beneficiary, 
unless  he  had  an  insurable  interest  in  the 
life  of  the  person  insured,  for  the  reason 
that  such  would  be  a  wagering  contract,  and 
violative  of  public  policy.  The  court  did 
not  hold  such  contract  of  insurance  void, 
but  only  held  that  the  person  who  had  no 
insurable  interest  and  obtained  the  policy 
and  paid  the  premiums  thereon  could  not 
collect  it.  This,  however,  is  not  the  question 
before  us.  The  point  is.  Has  a  person  a 
right  to  obtain  a  policy,  pay  the  premimns, 
and  name  any  person  he  wishes  as  benefi- 
ciary? This  is  the  first  time  this  questio;i 
has  been  brought  directly  before  this  court. 
Appellee's  counsel  contend  that  such  a  pol- 
icy cannot  be  enforced,  even  though  the 
beneficiary  named  in  the  policy  had  noth- 
ing to  do  with  procuring  it  and  was  igno- 
rant of  its  issual,  and  cite  the  following 
Kentucky  cases,  which  they  claim  support 
their  position:  Caudell  v.  Woodward,  96 
Ky.  646,  29  S.  W.  614;  Leaf  v.  Leaf,  92 
Ky.  166,  17  S.  W.  354,  854;  Embry  v.  Har- 
ris, 107  Ky.  65,  52  S.  W.  958;  Griffin  v. 
Equitable  Assur.  Soc.  119  Ky.  856,  84  S. 
W.  3164;  and  Schlamp  v.  Berner,  21  Ky. 
L.  Rep.  324,  61  S.  W.  312,  The  question  be- 
fore us  was  not  in  issue  in  any  of  the  cases 
cited,  and  was  not  considered,  except  by  a 
slight  reference  in  the  first-styled  case. 
The  opinions  in  the  first  two  cases  referred 
to  construe  contracts  of  insurance  issued  by 
what  are  known  as  "assessment  or  benevo- 
lent association,"  and  the  court  decided 
them  upon  the  construction  of  the  organic 
law  governing  these  associations.  In  the 
case  of  Embry  v.  Harris,  supra,  Harris,  as 
tlie  surety  of  Embry  to  a  bank  for  nearly 
$4,000,  obtained  a  policy  on  the  life  of  Em- 
bry, payable  to  his  (Embry's  estate  for  the 
sum  of  $5,000,  and  the  policy  was  placed  in 
the  hands  of  Harris  to  indemnifv  him 
against  loss  as  such  surety.  The  court  up- 
held that  contract.  In  the  case  of  Schlamp 
V.  Berner,  supra,  Mary  Berner  took  out  a 
policy  on  her  life  which  was  made 
payable  to  her  administrator.  She  after- 
wards assigned  tlie  policy  to  her  cousin, 
Barbara  Schlamp.  The  court  held  that 
Barbara  Schlamp  had  no  insurable 
interest  in  the  life  of  Mary  Berner,  and 
took  no  interest  in  the  policy  by  rea- 
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son  of  the  assignment  of  the  policy  to  bcr. 
It  will  be  observed  that  these  opinions  do 
not   touch    the   question   before  us,  excepi 
the  Caudell  Case,  which  we  will  refer  to 
hereafter.      The    exact    question  before  u> 
was  thoroughly  considered  in  the  case  of 
Hess  V.  Segenfelter,  127  Ky.  348,  14  LR.A 
(N.S.)    1172,    128    Am.   St   Rep.  343.  lOo 
S.   W.  476.     The  policy  in  that  case  wu 
issued  by  a  benevolent  association,  and  tU 
opinion  was  based  upon  and  controlled  \>\ 
§§  678  and  680  of  the  Kentucky  Statutes 
(Russell's    Stat    §§    4399,   4401);   bat  tbe 
question  at  bar  was  thoroughly  considered, 
and   the    following   conclusion   announced: 
"All  the  courts  of  last  resort,  with  pos^iblr 
one  exception,  and  the  text  writers  on  insur- 
ance generally,  are  agreed  that  a  person  may 
take  out  insurance  upon  his  own  life,  asd 
designate  whom  he  pleases  as  the  beneliv-. 
ary.    This  doctrine  is  based  upon  the  iouuc 
and  sensible  theory  that  it  is  not  reasos- 
able  to  suppose  that  a  person  will  m^wK 
his  own  life  for  the  purpose  of  speculatior 
or  be  tempted  to  take  his  own  life  in  ord^^r 
to  secure  the  payment  of  money  to  another. 
or  designate  as  the  beneficiary  a  pers<:ffl  ir- 
terested  in  the  destruction,  and  not  in  t'.^ 
continuance,  of  his  own   life.     Vance,  Icf. 
§  49;  Heinlein  v.  Imperial  L.  Ins.  Co.  101 
Mich.  250,  26  L.R.A.  627,  45  Am.  St  Kep 
409,  59  N.  W.  615;  Morrell  v.  Trenton  Mut 
L.  &  F.  Ins.  Co.  10  Cush.  282,  57  Am.  Ike. 
92;  Connecticut  Mut.  L.  Ins.  C-o.  v.  Scha^ 
fer,  94  U.  S.  457,  24  L.  ed.  251;  May,  Is- 
§   112;   Bliss,  Ins.  §   76;    Bacon,  Ben.  Sof 
§  729;  Beach,  Ins.  §  861;  Joyce,  Ins.  §  729. 
Blooniington  Mut  Ben.  Asso.  v.  Blue,  1^^ 
111.   121,  60  Am.  Rep.  558,   11  N.  E.  Kl. 
Union  Fraternal  League  v.  Walton,  109  Gi 
1,  46  L.R.A.  424,  77  Am.  St.  Rep.  350,  H 
S.  E.  317;  Prudential  Ins.  Co.  v.  Hunn,  '2 
Ind.  App.  525,  69  Am.  St  Rep.  380,  52  X.  T. 
772;    Northwestern   Masonic   Aid   Asso.  ^ 
Jones,  154  Pa.  99,  35  Am.  St.  Rep,  810,  >- 
Atl.  253;  Albert  v.  Mutual  L.  Ins.  Co,  li: 
N.  C.  92,  65  Am.  St  Rep.  693,  30  S.  E.  3i:. 
On  the  other  hand,  what  is  known  as  'wa?"' 
ing  or  gambling   insurance'    is   univer^.^ 
condemned,  and  our  court,  in  harmony  wit 
the  doctrine  generally  prevailing,  is  stioc^ 
ly  committed  to  the  principle  that  a  pe 
cannot   himself   procure    insurance  up^n 
life  in  which  he  has  not  an   insfurabk  i 
terest,  growing  out  of  kinship,  depeBtier.' 
or  the  relation  of  debtor  and  creditor,  t 
obtain   an   assignment   of   such    insnrarH 
nor  will  a  person   be   permitted   to  i!i«'id 
his  own  life  for  the  benefit  of  anotbt-r. 
that  other  induces  him  to   procure  thf 
ftii  ranee  and  pays  the  premiums  thert^^r.  ,j 
-there  is  any  evidence  tending  to  shon  t 
the  insurance  was  obtained  with  a  vie« 
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avoid  or  evade  the  law  against  speculative . 
insurance.*' 

This  is  a  sound  and  reasonable  rule,  and 
if  it  were  otherwise,  it  would  be  in  con- 
flict with  the  universal  doctrine  that  a  per- 
son who  is  compos  mentis  can  give  away  his 
property  to  any  person  he  pleases;  it  would 
operate  to  render  invalid  all  devises  to  per- 
sons not  closely  enough  related  to  have  an 
insurable  interest  in  the  life  of  the  testator. 
What  reason  can  be  given  warranting  the 
declaring  of  an  insurance  policy  void  when 
a  friend,  a  stranger  in  blood,  is  made  the 
beneficiary  by  the  assured,  that  would  not 
apply  with  the  same  force  to  a  testator  de- 
vising property  to  a  person  not  having  an 
insurable  interest  in  the  life  of  the  testator? 
Yet  such  devises  have  been  universally  up- 
held. Is  it  possible  that  a  beneficiary  in  an 
insurance  policy  such  as  is  alleged  in  the 
case  at  bar  would  have  a  greater  desire  for 
the  premature  death  of  the  assured  and  take 
steps  to  produce  it,  than  a  creditor  would, 
especially  Harris,  who  was  only  the  surety 
of  Embry  in  the  case,  supra,  and  in  which 
ease  the  policy  was  upheld,  and  declared 
not  to  be  a  wagering  contract?  In  the 
cases  of  Hill  y.  United  L.  Ins.  Asso.  154  Pa. 
29,  35  Am.  St.  Rep.  807,  25  Atl.  771,  and 
Northwestern  Masonic  Aid  Asso.  y.  Jones, 
supra,  the  supreme  court  of  Pennsylvania 
said:  "A  man  may  insure  his  own  life,  pay- 
ing the  premium  himself,  for  the  benefit 
of  another  who  has  no  insurable  interest, 
and  that  such  a  transaction  is  not  a  wager- 
ing policy.  This  results  from  the  right 
which  a  man  has  to  dispose  of  his  own 
property."  The  following  cases  alsp  sus- 
tain this  principle:  Prudential  Ins.  Co.  v. 
Hunn,  supra,  and  Scott  v.  Dickson,  108  Pa. 
6,  56  Am.  Rep.  192.  In  the  last-named  case 
the  identical  question  involved  in  this  case 
was  considered,  and  the  court  said:  ''Poli- 
cies of  this  nature  are  in  no  sense  wager- 
ing. It  would  be  denying  a  man's  right 
to  do  what  he  will  with  his  own,  to  say 
that  he  could  not  in  any  .form  insure  his 
life  for  the  benefit  of  an  indigent  relative, 
or  a  friend  to  whom  he  felt  under  obliga- 
tions. And  the  fact  that  he  continues  to 
pay  the  premium  himself,  and  retains  the 
control  of  the  policy  up  to  the  time  of  his 
death,  leaves  no  room  for  speculation,  or 
the  improper  practices  which  a  few  years 
ago  brought  such  a  scandal  upon* the  life 
insurance  business  in  this  state." 

It  is  claimed  that  the  case  of  Caudell 
T.  Woodward,  supra,  establishes  a  different 
principle.  That  case  was  decided  upon  the 
organic  law  of  a  fraternal  order,  but  lan- 
guage is  used  in  the  opinion  which,  seem- 
ingly, sustains  appellee's  contention.  How- 
ever, the  conclusion  reached  in  the  case  at 
bar  is  also  announced  in  that  opinion;  that 
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is,  one  who  obtains  a  policy  of  insurance  on 
the  life  of  another  must  have  an  insurable 
interest  in  the  life  of  that  other.  The  opin- 
ion in  that  case  also  announced  the  doctrine 
that  one  is  prohibited  from  inducing  another 
to  take  out  insurance,  or  become  the  owner 
of  such  insurance  by  assignment,  unless  he 
has  an  insurable  interest  in  the  life  of  that 
other;  and  that  Mrs.  Woodward,  a  stran- 
ger, could  not  recover  on  the  policy,  be- 
cause it  is  well  settled  that  one  obtaining 
a  policy  of  insurance  on  the  life  of  another, 
or  who  induced  another  to  take  out  a  pol- 
icy for  his  benefit,  must  have  an  insurable 
interest.  All  these  propositions  are  funda- 
mental and  sound  in  law.  There  is .  no- 
where, however,  any  reason  given  in  the 
Caudell  Case  why  a  person  cannot  take  out 
insurance  on  his  own  life,  pay  the  premiums, 
and  make  a  person  who  is  not  related  to 
him  the  beneficiary;  nor  could  there  have 
been  presented  any  reason  against  it  that 
would  not  have  applied  with  equal  force  to 
a  gift  of  the  same  amount  by  will  as  well. 
For  these  reasons,  the  judgment  of  the 
lower  court  is  reversed,  and  remanded  for 
further  proceedings  consistent  herewith. 


liOUISIANA  SUPREME  COURT. 

GEORGE  BURVANT  and  Wife 

V. 

J.  TOWSEND  WOLFE,  Appt.     ' 

(126  La.  787,  52  So.  1025.) 

Negligence'—  crossing  street  ^failure 
to  look  for  automobile. 

1.  An  eleven-year-old  boy  is  not  negligent 
in  standing  in  or  moving  diagonally  across 
a  street  toward  the  scene  of  a  commotion 
to  which  many  people  are  going,  without 
looking  out  for  automobiles  which  may 
come  up  behind  him,  but  to  do  so  must  be* 
on  the  wrong  side  of  the  street. 

Automobile  —  injury  to  pedestrian  — 
inattentive  driver  —  liability. 

2.  The  driver  of  an  automobile  is  liable 
for  running  down  a  boy  standing  in  or 
moving  diagonally  across  the  street  ahead 
of  him,  and  unaware  of  his  |$eril,  if  the 
driver  failed  to  see  him  and  avoid  a  col- 
lision because  he  permitted  his  attention 
to  be  diverted  in  another  direction. 

Appeal .— right  to  increase  verdict. 

3.  An  allowance  of  $1,500  may  be  raised 
by  the  appellate  court  to  $3,000  as  dam- 
ages to  be  awarded  parents  for  the  negli- 
gent killing  of  their  eleven-year-old  boy. 

(June  6,  1910.) 

Note. —  As  to  negligence  of  ch'ld  in 
running  in  front  of  automobile,  see  note 
to  Zoltovski  v.  Gzella,  26  L.R.A.(N.S.)  435. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Civil  District  Court  for  the  Par- 
ish of  Orleans,  Division  D,  in  plaintiffs' 
favor  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  of 
plaintiffs'  son.    Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Woodville  &  WoodTille,  for 
appellant : 

The  defendant  was  not  bound  to  antici- 
pate that  plaintiffs'  son  would  leave  the 
sidewalk,  and  run  in  front  of  his  automobile. 

Cloud  V.  Alexandria  Electric  R.  Co.  121 
La.  1062,  18  L.R.A.(N.S.)  371,  46  So.  1017; 
Miller  v.  St.  Charles  Street  R.  Co.  114  La. 
409,  38  So.  401;  Campbell  v.  New  Orleans 
City  R.  Co.  104  La.  183,  28  So.  985;  Mc- 
Laughlin V.  New  Orleans  &  C.  R.  Co.  48 
La.  Ann.  23,  18  So.  703;  Culbertson  v. 
Crescent  City  R.  Co.  48  La.  Ann.  1376,  20 
So.  902 ;  Lafferty  v.  Third  Ave.  R.  Co.  85  App. 
Div.  592,  83  N.  Y.  Supp.  405 ;  Meloy  v.  Phil- 
adelphia Rapid  Transit  Co.  217  Pa.  180, 
66  Atl.  25-3;  Young  v.  Small,  188  Mass.  4, 
108  Am.  St.  Rep.  457,  73  N.  E.  1019;  Tatum 
V.  Rock  Island,  A.  &  L.  R.  Co.  124  La.  921, 
60  So.  796. 

Mr.  Armand  Romain,  for  appellees: 

The  responsibility  which  should  be  im- 
posed upon  owners  of  automobiles  must  be 
measured  be  the  character  of  the  machines, 
the  place  where  they  are  used,  and  the 
dangers  attending  their  use. 

La.  Laws  1904,  Motor  Vehicle  Law,  p. 
1311;  Ingraham  v.  Stockamore,  63  Misc. 
114,  118  N.  Y.  Supp.  399. 

Provosty,  J.,  delivered  the  opinion  of  the 
court : 

The  little  eleven-year-old  son  of  the  plain- 
tiffs was  struck  down  by  the  automobile  of 
the  defendant,  and  died  the  next  day.  The 
street  upon  which  defendant  was  driving 
his  automobile  was  asphalted.  It  had  no 
gutters,  and  its  surface  was  less  than  a 
foot  lower  than  the  sidewalk.  As  defendant 
entered  the  block,  there  was  at  the  lower 
end  of  it  a  large  crowd  gatliered  around  a 
police  patrol  wagon  which  had  made  an 
arrest,  and  more  people  were  hastening 
towards  this  center  of  excitement.  Defend- 
ant slackened  speed  to  6  or  7  miles  an  hour; 
and,  as  the  crowd  was  densest  on  the  right- 
hand,  or  downtown,  side  of  the  street,  where 
the  patrol  wagon  stood,  he  steered  towards 
the  left,  or  uptown,  side,  hoping  to  be  able 
to  pass, — tooting  his  horn,  so  as  to  give 
warning  to  the  crowd  to  open  a  passage  for 
him.  The  accident  occurred  half  way  down 
tlie  block,  and  2  to  4  feet  from  the  left- 
hand,  or  uptown,  side  curbing.  The  boy  had 
run  down  with  other  boys  from  some  dis- 
tance  up  the  street  towards  the  scene  of 
the  excitement,  and  seems  to  have  lagged 
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behind,  for  we  gather  that  at  the  moment  o{ 
the  accident  he  was  alone  in  the  middle  part 
of  the  block,  except  that  there  were  j"?r- 
sons  seated  on  their  doorsteps,  or  staoding 
at  their  gates. 

One  witness,  a  colored  woman,  says  tLat 
the  boy  was  standing  in  the  street  vbeo 
the  automobile  came  from  behind  and  stn^ik 
him.    Another  witness,  Mrs.  Duker,  savs  the 
boy    was   walking,    not    running;    that  \.t 
stepped  from  the  sidewalk  to  the  street.  «> 
ing  in  the  direction  of  the  patrol  wagon;  tlai 
he  made  two  steps  in  the  street,  and.  as  be 
was  making  the  third,  the  automobile  struck 
him.     Another  witness,  Valcour,  say*  that 
live  little  boys  were  running  on  the  ban- 
quette towards  the  excitement;  that,  Then 
they  got  in  the  middle  of  the  block,  "they 
jumped  into  the  middle  of  the  street,  and 
the  automobile  came  along  and  struck  one 
and  knocked  him   down;    that  he  left  tbe 
banquette   10  or  15  feet  ahead  of  the  aa- 
tomobile."     A  witness  for  defendant,  Mrs. 
Oddo,  says  that  the  boy  came  running  en 
the  sidewalk,  "looking  at  the  patrol  waf-r.: 
he  stepped  right  in  front  of  the  antomobik/* 
Another  witness  for  defendant.  Police  Of- 
ficer Kiernan,  says  that  "the  boy  ran  ri?tt 
out,  jumped  out,  into  the  street,  and  tb? 
automobile  struck  him;    it  was  the  vl^l 
that  struck  him."    Another  witness  for  ^ 
fendant,  Police  Officer  Duffy,  says  that  nL« 
little  boy,  he  must  have  come  from  the  ba' 
quette,  and  was  going  to  cross  the  street,  a:  > 
I  think. the  lamp  of  the  automobile  sinii 
him."    Another  witness  for  defendant,  Trily. 
says:  "This  little  boy  was  standing  on  t rs 
side  of  Johnson  street;   the  doctor  wa«  •• 
the  lower  side,  and  he  ran  across  the  strpet 
looking  towards  the  patrol  wagon,  and  n  i| 
bothering  about  the  automobile  or  anytK-a: 
else,  and  when  lie  foiud  himself  in  fn^' 
of   the   automobile,   it   looked   like  he  f"! 
back  a  little,  and  the  doctor  ran  this  w^-vj 
and  he  ran  into  the  machine.''   Another  «  ■ 
ness  for  defendant,  Mrs.  Blanchard,  oce  -^l 
the  occupants  of  the  automobile,  says:  "1  ^ 
child    was   on    the    sidewalk,    and   be  j=H 
crossed  over  right  in  front  of  the  automobi!* 
when  it  struck  him." 

Defendant  himself  says  he  was  bl««  r| 
his  horn  "in  order  to  get  an  openinc  r.l 
ficient  to  go  through  this  immense  crv' 
that  was  there  at  the  corner,  and  didn't  ?- 
the  boy*  until  he  was  struck."  From  tbi 
evidence  we  conclude  that  the  child  w.-.*  I 
first  going  straight  down  the  banquette  'I 
the  uptown  side,  and  that,  when  be  p 
about  the  middle  of  the  block,  he  sbtti 
to  the  right,  in  the  direction  of  the  pa*:^ 
wagon,  which  was  at  the  downtown  ^'rT{ 
so  that  his  course  and  that  of  the  aiiU<a 
bile  tended  to  converge.  We  find  nothir:: 
show  that  his  course  was  squarely  uxi, 
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the  street.  Therefore,  had  the  defendant 
been  duly  observant,  as  anyone  using  a 
death-dealing  machine  upon  a  public  street 
is  bound  to  be,  he  would  have  noticed  that 
the  course  of  the  boy  was  convergent  with 
his  own,  and  that  the  boy  was  not  paying 
attention.  True,  if  the  boy  was  running, 
there  may  have  been  very  little  time  for 
stopping  or  shunting  the  machine;  but  the 
defendant  should  have  been  observant  and 
allowed  the  child  this  chance  for  the  saving 
of  his  life.  Crisman  v.  Shreveport  Belt  R. 
Co.  110  La.  640,  62  L.R.A.  747,  34  So.  718. 
Defendant's  whole  attention  evidently  was 
centered  upon  setting  an  opening  through 
the  crowd  ahead;  he  became  unmindful  for 
the  moment  of  the  danger  to  which  he  might 
be  exposing  those  who,  like  himself,  from 
the  same  cause  of  the  excitement  ahead, 
might  be  in  his  way  upon  the  street. 

There  can  be  no  question  of  contributory 
negligence  in  the  case.  Cases  of  persons  go- 
ing upon  railroad  tracks  have  no  analogy. 
The  boy's  attention  was  fixed  upon  the  ex- 
citement ahead  of  him,  as  everybftdy^  else's 
was.  He  was  simply  following  others  who 
had  just  preceded  him,  going  in.  the  same 
direction.  If  he  had  thought  of  the  mat- 
ter at  all,  he  would  have  had  the  right  to 
assume  that  an  automobile  or  other  fast- 
moving  private  vehicle  would  not  run  him 
down.  But  if  there  was  contributory  negli- 
gence, still  the  defendant  would  be  respon- 
sible, under  the  last-chance  doctrine,  for 
had  he  been  looking  (as  he  was  legally 
bound  to  be  doing),  he  would  have  seen  the 
boy,  and  seen  that  he  was  unaware  of  the 
danger  into  which  he  was  going.  Possibly 
it  would,  even  then,  have  been  too  late;  but 
defendant  should  have  been  sufficiently  at- 
tentive to  have  been  in  a  position  to  make 
the  trial. 

One  thing  is  certain,  that  the  boy  did  not 
know  that  the  machine  was  so  near.  Com- 
bining the  testimony  of  the  witnesses  who 
say  that  the  boy  was  "standing"  in  the 
street  with  that  of  Mr.  Galy,  that,  "when  he 
found  himself  in  front  of  the  automobile,  it 
looked  like  he  fell  back  a  little,"  we  would 
conjecture  that  a  toot  of  the  machine  at- 
tracted the  attention  of  the  boy  and  checked 
his  course,  and  that  just  then  he  was  run 
over.  In  other  words,  that  the  tooting  oi 
the  machine  was  not  continuous,  as  one  un- 
interrupted blowing,  but  consisted  of  suc- 
cessive tootings  at  short  intervals;  and  that 
the  quickly  moving  machine  passed  from 
the  lower  to  the  upper  side  of  the  street  in 
the  interval  between  two  blowings.  This 
would  account  for  the  boy's  not  having 
heard.  His  not  having  seen  is  accounted  for 
by  the  machine  having  been  behind  his  back. 
The  innate  sense  of  self-preservation  would 
have  checked  him,  had  he  either  seen  or 
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heard;  hence,  our  assuming  that  he  did  nei- 
ther. 

Plaintiffs  claim  $25,000  damages,  dis- 
tributed, as  follows:  For  the  loss  of  the 
society  and  affection  of  their  child,  and  the 
future  assistance  and  support  they  might 
expect  to  receive  from  him,  $5,000 ;  for  the 
sufferings  of  the  child,  $5,000 ;  for  their  own 
suffering,  mental  as  well  as  physical,  $10,- 
000;  punitory  damages,  $5,000.  There  is 
no  evidence  of  the  child  having  suffered. 
His  skull  was  so  badly  fractured  that  an 
operation  was  deemed  inadvisable.  From 
this  we  infer  that  he  was  unconscious  and 
insensible  from  the  moment  of  the  blow. 
Mr.  Burvant  testifies  that  the  death  of  his 
boy  has  made  "a  wreck  of  his  life;"  that  for 
nearly  nine  months  he  was  "physically  in- 
capable of  attending  to  my  business,  because 
to  me  life  was  not  worth  Ijving."  Mrs.  Bur- 
vant is  less  exaggerated  in  her  statement. 
She  says  that  it  made  her  "very  nervous;" 
that  for  fifteen  days  she  was  sick  in  bed, 
just  getting  in  and  out  of  bed,  from  nervous 
prostration.  The  plaintiffs  are  fourty-four 
and  forty -five  years  old,  and  the  child  was 
their  youngest.  How  many  mere  they  had, 
the  record  does  not  show.  Whether  they 
were  healthy,  ordinarily  constituted  people, 
or  of  so  nervous  a  temperament  that  a 
stroke  of  this  kind  would  affect  them  to  a 
greater  extent  than  ordinary  people,  the  rec- 
ord does  not  show.  The  jury,  who  saw  them 
on  the  witness  stand,  allowed  them  $1,500. 
This  was  by  a  divided  vote  of  nine  for  and 
three  against. 

The  moderation  of  this  allowance  was 
doubtless  responsive  to  a  sentiment  on  their 
part  that  Dr.  Wolfe  was  more  unfortunate 
than  culpable  in  this  sad  affair;  as  is  in 
truth  the  case.  The  liability  is  more  legal, 
or,  we  might  say,  technical,  than  moral.  We 
realize  this  fully;  at  the  same  time  there  is 
a  legal  liability,  and  $1,500  is  not  commen- 
surate. The  feelings  of  a  parent,  especially 
of  a  mother,  on  such  an  occasion,  are  not 
susceptible  of  exact  computation  in  dollars 
and  cents;  if  an  estimate  were  attempted, 
it  would  doubtless  exceed  the  fortune  of  Dr. 
Wolfe.  The  physical  suffering  of  plaintiffs 
we  hardly  can  take  into  consideration 
alongside  of  their  so  incomparably  greater 
mental  suffering. 

In  the  case  of  Buechner  v.  New  Orleans, 
112  La.  600,  66  L.R.A.  334,  104  Am.  St. 
Rep.  455,  36  So.  603,  where  the  court  allowed 
$6,000,  there  was  no  question  raised  in  con- 
nection with  the  amount  allowed  bv  the 
jury,  and  the  court  simply  afHrmed  the  ver- 
dict. In  tlie  case  of  Sundmaker  v.  Yazoo 
&  M^  Valley  R.  Co.  100  La.  Ill,  30  So.  285, 
tlie  court  allowed  $4,000.  Considering  all 
the  circuni. stances  of  the  case,  we  ^ave  cod- 
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eluded  to  fix  the  amount  in  this  case  at 
$3,000. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
increased  to  $3,000,  and  that,  aa  thus 
amended,  it  be  affirmed. 

Petition  tcft  rehearing  denied  June  28, 
1910. 


OREGON  SUPREMB  COURT. 

D.  H.  SIMPSON,  Respt., 

V. 

A.  C.  MILLER,  Appt 
(—  Or.  — ,   110  Pac.  486.) 

Witness  —  mistaken  falsity  —  effect. 

1.  A  witness  false  in  one  part  of  his  testi- 
mony, because  mistaken  as  to  the  facts,  is 


not  within  the  rule  that  a  witne^  false  in 
part  of  his  testimony  is  to  be  distrusted  io 
other  parts. 

Trial  —  Instruction  —  absence  of  re- 
quest for  correction. 

2.  It  is  not  reversible  error  to  instruct  in 
the  language  designated  by  the  statute. 
that  a  witness  false  in  one  part  of  his  in- 
timony  is  to  be  distrusted  in  others,  vUre 
no  request  is  made  to  limit  the  rule  to 
testimony  wilfully  false. 

(August  3,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Polk  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  alleged  contract  price  of  certain 
standing  timber  alleged  to  have  been  sull 
Reversed. 
The  facts  are  stated  in  the  opinios. 


Note. -^  Necessity  of  qualifying  by  ref' 
crence  to  conscious  falsity  an  inatruo' 
tion  under  a  statute  enacting  the 
maxim,  Falsus  in  uno,  falsus  in 
omnibus,  without  that  qualification. 

It  is  not  the  purpose  of  this  note  to  con- 
sider the  general  common -law  rule  as  to  the 
form  of  instruction  under  the  maxim, 
Falsus  in  uno,  falsus  in  omnibus,  and  its 
scope  does  not  include  the  innumerable  cas- 
es holding  that,  in  the  absence  of  a  statute, 
an  instruction  that  a  witness  false  in  one 
part  of  his  testimony  is  to  be  distrusted  in 
others  must  contain  also  a  qualification  to 
the  effect  that  he  must  be  wilfully  false  in 
order  so  to  be  distrusted. 

Three  states,  California,  Montana,  and 
Oregon,  seem  to  have  statutes  exactly  alike 
on  this  subject,  providing  that  "the  jury, 
subject  to  the  control  of  the  court,  in  the 
cases  specified  in  this  Code,  are  the  judges 
of  the  effect  and  value  of  evidence  addressed 
to  them,  except  when  it  is  declared  to  be 
conclusive.  They  are,  however,  to  be  in- 
structed by  the  court  on  all  proper  occa- 
sions: ...  3.  That  a  witness  false  iii 
one  part  of  his  testimony  is  to  be  distrust- 
ed in  others.''  Under  these  statutes,  the  de- 
cisions, while  approving  the  common-law 
rule,  and  in  some  cases  holding  the  statute 
to  be  in  effect  but  an  expression  tliereof, 
and  generally  holding  the  giving  of  a  quali- 
fied instruction,  or  the  qualification  by  the 
court  of  an  instruction  requested,  in  the 
form  of  the  statute,  to  be  proper  and  de- 
sirable, also  hold  that  an  instruction  in  the 
form  of  the  statute  cannot  be  said  to  be 
erroneous,  though  unqualified. 

Several  of  the  California  and  Montana 
cases  are  reviewed,  and  the  latest  de'jipions 
of  those  states  followed  in  Simpson  v.  Mil- 
ler, which  seems  to  be  the  only  case  in  Ore-i 
gon  which  has  passed  upon  the  necessity,  in 
giving  an  instruction  pursuant  to  the  statu- 
tory provision,  for  a  qualification  to  the  ef- 
fect that  a  witnees  must  be  wilfully  false. 

People  v.  Strong,  30  Cal.  151,  the  earli- 
29  L.R.A.(N.S.) 


est  California  case  cited  in  the  above  oiuih 
ion,  seems  to  have  been  decided  before  the 
enactment  of  the  present  California  s^tat- 
ute  on  that  subject,  and  the  report  does  not 
mention  any  statute.  In  that  case  the  court 
modified  a  requested  instruction,  **ll  iX* 
jury  believe  that  any  witness  has  swom 
falsely  with  respect  to  any  one  material 
fact,"  etc.,  by  inserting  the  word  "wilfulh" 
before  the  word  '*swom,"  and  it  was  heid 
that  the  charge  unqualified,  as  requested, 
was  not  authorized  by  rules  of  law,  and 
was  correct  as  given.  This  is  in  accord- 
ance with  the  common-law  rule. 

People  V.   Sprague,  53   Cal.  491,  decidi^i 
after  the  enactment  of  the  statute  in  its 
present  form,  involved  the  modification  b? 
the  court  of  an  instruction  requested  fm- 
stantially  in  the  form   of   the  statute.  If 
inserting  the  "wilfully"  qualification.    V.c 
supreme  court  affirmed  the  judgment  bf1'> 
holding  that  the  statute  is  but  declarat'^ry 
of    the   common-law    rule;    that  the   «ori 
"false"  in  the  statute  is  not  the  equivalc't 
of    **mistake;"    that    the    word    **\*ilfu)l.« 
added    to   the   words   of    the    requested  .r- 
struction    did    not   change    its   effect;   arJ 
that  the  instruction  was  correct  as  giv^. 

In  People  v.  Luchetti,  119  Cal.  501.  5'. 
Pac.  707,  where  the  defendant  requested  as 
instruction  substantially -covering  the  p.^ 
vision  of  the  Code,  that  "a  witness  faKe  i 
one  part  of  his  testimony  is  to  be  di«tn:>' 
ed  in  others,"  which  the  court  mo^iihed  " . 
inserting  "wilfully"  before  "false,"  it  y^Ai 
held,  citing  People  v.  Sprague,  ^.i^raj 
that  the  modification  did  not  render  the  ' 
struction  erroneous,  nor  change  the  e^.J 
of  the  instruction  as  offered. 

In  People  v.  Wilder,  134  Cal.  182.  66  Pan 
228,  the  court  said  that  an  instruction  t  a| 
"a  witness  who  wilfully  testifies  falseU  » 
to  one  fact  in  giving  bis  testinionv  is  t***  > 
distrusted  in  other  parts  of  hia  testini--^) 
is  in  substance  the  same  as  the  statn'  j 
form,  that  "a  witness  false  in  one  part  -I 
his  testimony  is  to  be  distrusted  in  otiitrs, 
citing   People   v.   Sprague,   supra. 
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MeBsrs.  McFadden  A  Br  y  son  and 
We«Uierford  &  Wyatt  for  appellant. 

Mr.  Oscar  Hayter,  for  respondent: 

An  instruction  to  the  effect  that  a  wit- 
ness mistaken  in  one  part  of  his  testimony 
is  to  be  distrusted  in  others  is  not  erroneous, 
where  the  jury  are  informed  that  they  are 
the  exclusive  judges  of  the  credibility  of 
witnesses,  the  instructions  as  a  whole  are 
correct,  and  it  does  not  appear  that  the  jury 
were  misled,  as  the  instruction  merely  states 
a  truth  which  no  one  needs  to  be  told. 

State  Y.  Connors,  37  Mont.  15,  94  Pac. 
199;  People  y.  Hower,  151  Cal.  638,  91  Pac. 
607;  United  States  y.  Lee  Huen,  118  Fed. 
442 ;  Wigmore,  Ev.  §  1008. 

It  is  not  error  for  the  court  to  instruct 
in  the  language  of  the  written  law. 

People  v.  Dobbins,  138  Cal.  694,  72  Pac. 
339;  State  y.  Connors,  supra. 

A  witness  may  impeach  himself  by  ex- 


hibiting such  a  want  of  intelligence  or  of 
memory  as  to  incapacitate  him  from  repre- 
senting a  past  event  so  that  reliance  can  be 
placed  on  his  statement. 

Stafford  v.  Leamy,  2  Jones  &  S.  269; 
Thomas  v.  Ribble,  2  Va.  Dec.  321,  24  S.  E. 
241;  Boulton  y.  Robinson,  4  Grant,  Ch. 
(U.  C.)  109;  Maverick  v.  Reynolds,  2  Bradf. 
360;  Willcox  y.  Hill,  11  Mich.  256;  Coit  v. 
Dowling,  4  Terr.  L.  R.  464;  Grant  v.  Brad- 
street,  87  Me.  583,  33  Atl.  165. 

A  witness's  memory  may  be  so  permeated 
with  mistakes  and  discrepancies  as  to  be 
wholly  worthless;  however  honest,  he  may 
be  lacking  in  sufficient  intelligence  or  mem- 
ory to  properly  inform  the  court. 

United  States  v.  Lee  Huen,  supra. 

Slater,  J.,  delivered  the  opinion  of  the 
court: 

The   only   question   presented   for   review 


And  in  People  v.  Fitzgerald,  138  Cal. 
39,  70  Pac.  1014,  an  instruction  containing 
the  "wilfully"  qualification  was  held  to  be 
''substantially  according  to  the  Code,"  and 
proper. 

So,  also,  in  People  y.  Stevens,  141  Cal. 
488,  75  Pac.  62,  the  court  held  that  a  charge 
containing  the  qualification  in  question 
"was  proper  and  in  substantial  accord  with 
the  statute  as  construed  in  People  v.  Fitz- 
gerald, supra." 

In  People  v.  Soto,  59  Cal.  367,  the  court 
gave  an  instruction  so  limited  as  to  apply 
to  witnesses  who  "had  wilfully  testified 
falsely,"  and  while  the  dispute  in  this  case 
involved  only  the  latter  part  of  the  in- 
struction, as  to  the  statutory  duty  of  the 
jury  in  regard  to  wilfully  false  testimony, 
the  instruction  as  given,  including  the  word 
"wilfully,"  was  held  correct. 

In  People  v.  Plyler,  121  Cal.  160,  53  Pac. 
553,  though  the  point  directly  involved  was 
another  qualification  of  the  words  of  tlie 
statute,  tne  instruction,  both  as  proposed 
and  as  given,  contain inir  the  word  "wil- 
fully," the  court  said:  "The  subdivision  [of 
the  statute]  is  but  a  brief  paraphrase  of 
the  terse  maxim,  Falsua  in  uno,  falaua  in 
omnihus.  The  Code  provision,  like  the 
Latin  maxim,  is  not  a  complete  exposition 
of  the  law.  Well  understood  by  jurists,  it 
would  be  misleading  to  the  nonprofessional 
mind.  It  requires  construction  and  ampli- 
fication. This  it  has  received.  People  y. 
Sprague,  53  Cal.  494;  People  y.  Soto,  59 
Cal.  368.  The  proposed  instruction  is  an 
accurate  exposition  of  its  meaning,  and 
should  have  been  given." 

In  People  y.  Demousset,  71  Cal.  611,  12 
Pac.  788,  7  Am.  Crim.  Rep.  1,  a  similar  in- 
struction, containing  the  "wilfully"  qualifi- 
cation, was  approved,  though  in  that  case 
no  point  was  made  as  to  the  correctness  of 
such  qualification. 

And  to  like  effect  are  People  y.  Flynn,  73 
Cal.  51],   15  Pac.   102,   7   Am.   Crim.   Rep. 
126,  and  People  v.  Clark,  84  Cal.  573,  24 
Pac.  313. 
l»  L.R.A.(N.S.) 


In  People  v.  Hicks,  53  Cal.  354,  it  ap- 
pears that  the  court  at  the  trial  instructed 
the  jury  in  the  words  of  the  California 
statute,  that  "a  witness  false  in  one  part  of 
his  testimony  is  to  be  distrusted  in  others," 
but  that  counsel  for  defendant  asked  the 
court  to  charge  the  jury  "that  if  they  be- 
lieved any  witness  had  upon  the  stand  wil- 
fully sworn  falsely  in  respect  to  any  mat- 
ter material  to  the  issue  on  trial,  they 
should  disregard  his  testimony  altogether." 
The  court  on  appeal,  assuming,  on  the  au- 
thority of  People  Y.  Sprague,  supra,  that 
the  correct  construction  of  the  statute  im- 
plied "wilfully"  before  "false"  therein,  af- 
firmed the  judgment  of  the  trial  court,  im- 
pliedly at  least,  approving  the  instruction 
as  given  in  the  words  of  the  statute,  and 
held  the  requested  instruction  properly  re- 
fused, though  upon  the  ground  that  it  incor- 
rectly stated  the  effect  of  the  latter  part  of 
the  statute,  and  not  because  it  contained 
the  word  "wilfully." 

In  O'Rourke  v.  Vennekohl,  104  Cal.  254, 
37  Pac.  930,  the  trial  court  refused  a  re- 
quested instruction  which  covered,  in  am- 
plified form,  the  substance  of  the  statute, 
and  included  "wilfully;"  but  instead 
charged  the  jury  on  this  point  in  the  pre- 
cise words  of  the  statute,  without  the  "wil 
fully"  qualification;  and  the  court  on  ap- 
peal said:  "While  we  think  the  instruction 
as  requested  was  proper  and  should  have 
been  given,  nevertheless  we  are  unable  to 
hold  that  there  was  error  in  the  action  of 
the  court.  In  refusing  the  instruction  as 
asked,  the  court  charged  the  jury  upon  the 
point  in  the  language  of  the  statute,  and 
this,  it  has  been  repeatedly  held,  was  suffi- 
cient People  V.  Treadwell,  69  Cal.  238, 
10  Pac.  502,  7  Am.  Crim.  Rep.  152,  and 
cases  there  cited." 

In  People  v.  Righetti,  66  Cal.  184,  4  Pac. 
1063,  1185,  the  trial  cQurt  gave  an  instruc- 
tion which  was  in  effect  the  language  of 
the  statute,  and  defendant  urged,  on  ap- 
peal, that  the  court  should  have  said  "wil- 
fully  false;"   but   the  supreme  court  held 
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arises  upon  the  giving  of  the  following  in- 
struction: "These  witnesses  do  not  all 
agree,  and  so  the  rule  of  law  in  that  mat- 
ter is  this:  That  a  witness  false  in  one 
part  of  his  testimony  is  to  be  distrusted  in 
others.  As  to  whether  a  witness  is  false 
so  as  to  be  there  distrusted  is  for  you  to 
determine;  and  it  may  be  that  a  witness  is 
false  intentionally,  or  he  may  be  false  by 
mistake.  A  mistaken  witness  would  be  a 
false  witness  in  the  meaning  of  that  rule." 
To  this  instruction  defendant  excepted. 
His  counsel  complain  of  the  instruction: 
First,  because  it  was  not  so  qualified  as  to 
apply  only  to  a  witness  who  wilfully,  know- 
ingly, or  intentionally  testified  falsely;  and 
second,  because  the  jury  was  advised  that  a 
mistaken  witness  is  a  false  witness  within 
the  meaning  of  the  rule.  The  first  part  of 
the  instruction  is  in  the  language  of  the  stat- 
ute (Bellinger  &  C.  Anno.  Codes  &  Stat- 
utes, §  857,  subd.  3),  which  is  as  follows: 
"The  jury,  subject  to  the  control  of  the 
court,  in  the  cases  specified  in  this  Code,  are 
the  judges  of  the  effect  or  value  of  evidence 
addressed  to  them,  except  when  it  is  there- 
by declared  to  be  conclusive.  They  are,  how- 
ever, to  be  instructed  by  the  court  on  all 
proper  occasions:     .     .     •     (3)  That  a  wit- 


Vj 


ness  false  in  one  part  of  his  testimonj  is  t 
be  distrusted  in  others." 

Subdivision  3  of  this  statute  has  hotn  ^r. 
erally  held  by  the  courts  to  be  substantial  t 
the  legal  equivalent  of  the  common-law  mai- 
im,  Fal8U9  in  uno,  falsus  in  omnibus.   ''The 
notion  behind  the  maxim,"  says  Mr.  WU- 
more  at  §  1013,  vol.  2,  of  his  valuable  vork 
on  Evidence,  "is  that,  though  a  person  miv 
err  in  memory  or  observation  or  skill  uf->o 
one  point  and  yet  be  competent  upon  otiwri, 
yet  a  person  who  once  deliberately  misslat*'-, 
one  who  goes  contrary  to  his  own  knowlwlse 
or  belief,  is  equally  likely  to  do  the  saioe 
thing  repeatedly,  and  is  not  to  be  reckoDed 
with  at  all.    Hence,  it  is  essential  to  the  ap- 
plication of  the  maxim  that  there  shculi 
have  been  a  conscious  falsehood." 

The  text  above  quoted  is  supported  by  & 
great  array  of  decisions  cited  in  the  foot- 
note, which  approach  a  unanimity  of  autbof- 
ity,  and  to  which  reference  may  be  malt 
It  is  further  said  by  that  author,  bowev?:. 
that  occasionally  a  court  is  found  deckhi^ 
through  carelessness,  that  proof  of  a  mtt^ 
rial  error  (contradiction),  or  self -contradic- 
tion, will  justify  the  application  of  the  max- 
im. The  first  case  cited  in  the  footsota 
to  this  declaration   is  that  of  C^urcbwell 


that  the  instruction  as  given  was  proper, 
arguing,  on  the  holding  of  People  v. 
Sprague,  supra,  to  the  effect  that  the  word 
"wilfully"  did  not  change  the  effect  of  the 
language  of  the  statute,  and  that  the  word 
"false"  was  not  the  equivalent  of  mistake; 
that,  therefore,  "if  a  witness  be  believed  to 
have  sworn  ^falsely,'  he  is  believed  to  have 
sworn  so  wilfuHv." 

In  People  v.  Treadwell,  69  Cal.  226,  10 
Pac.  502,  7  Am.  Crim.  Rep.  152,  an  in- 
struction substantially  in  the  language  of 
the  statute  was  challenged  on  the  ground 
that  the  word  "wilfully"  was  not  inserted 
immediately  before  the  word  "false"  there- 
in, but  the  court  held  that  the  instruction 
as  given  was  correct,  saying:  "The  defend- 
ant did  not  ask  for  a  modification  in  that 
regard.  But  the  omission  of  the  word  did 
not  affect  the  correctness  of  the  proposi- 
tion." And  they  further  say,  on  the  au- 
thority of  People  V.  Sprague,  supra,  that 
the  effect  of  the  instruction  is  the  same 
whether  or  not  it  contains  the  word  "wil- 
fully." 

In  People  v.  Ah  Sing,  95  Cal.  654,  30 
Pac.  796,  an  instruction  substantially  in 
the  language  of  the  Code,  without  qualifica- 
tion as  to  the  wilfulness  of  the  false  swear- 
ing, was  approved,  the  court  citing  People 
V.  Treadwell,  supra. 

In  People  v.  Lon  Yeck,  123  Cal.  246,  55 
Pac.  984,  defendants  complained  of  an  in- 
struction of  which  the  court  said:  "This 
enunciation  of  the  law  is  framed  substan- 
tially in  the  language  of  the  statute,  and 
has  been  directly  approved  in  People  v. 
Treadwell,  supra,  and  People  v.  Ah  Sing, 
29  L.R.A.(N.S.) 


95  Cal.  666,  30  Pac.  796.  However,  in  p\- 
ing  instructions  to  the  jury  bearing  up""! 
this  particular  question  of  law,  courts  wt«uk 
do  well  to  heed  the  suggestions  ^ven  out 
in  the  recent  case  of  People  v.  Pivler.  121 
Cal.  160,  53  Pac.  553.  It  may  be  furt-r- 
suggested  that  the  instruction  of  whiH 
complaint  is  now  made  was  given  at  r 
request  of  the  defendants,  and  it  is  not  f^ 
them  to  now  insist  in  this  court  that 
does  not  contain  a  sound  declaration  c 
law." 

In  People  v.  Dobbins,  138  Cal.  694. 
Pac.  339,  where  the  trial  court  had  ^^* 
an  instruction  substantially  in  the  '«<•' 
of  the  statute,  the  supreme  court,  on  a] 
peal,  after  quoting  from  People  v.  Plyl 
supra,  held  that  it  was  not  error  for  t; 
court  to  instruct  in  the  language  of  :' 
written  law,  saying:  "While  the  in^tru 
tion  cannot  be  commended  as  a  full 
clear  exposition  of  the  meaning  of  t^e  ?e 
tion  of  the  Code,  still  it  cannot  be  >3 
that  it  was  error  for  the  court,  in  g.w 
the  law,  to  have. conformed  to  the  lanpi- 
of  the  Code,  and  to  have  omitted  what  tb 
Code  itself  omits." 

In  an  earlier  Montana  case  where  t 
trial  court  refused  to  give  an  instru-ti' 
requested  by  the  defendant  substan: '.**$] 
in  the  language  of  the  statute,  wlue\  J^ 
fusal  was  made  one  of  several  grounds  * 
a  motion  for  a  new  trial,  which  was  CTi« 
ed,  the  supreme  court,  affirming  on  t-x'" 
grounds  the  order  grantinjj  the  pew  t":J 
in  discussing  this  ground,  said:  "n 
sumably,  the  case  was  one  where  t'  e  <^-u 
should  have  given  the  instruction  requt?W 
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V.  State,  117  Ala.  124,  23  So.  72.  While 
there  appears  in  that  case  to  have  been 
only  a  contradiction  between  two  witnesses 
upon  a  material  point,  it  was  made  an 
occasion  for  a  requested  instruction  to  this 
effect:  "If  any  witness  testifying  has  been 
impeached,  then  the  jury  may  disre- 
gard the  entire  testimony  of  such  witness/' 
etc.  The  question  whether  the  facts  pre- 
sented furnished  a  proper  occasion  for  the 
application  of  the  maxim,  or  whether  the 
use  of  the  word  "impeached"  in  the  in- 
struction was  a  sufficient  statement  of  the 
legal  point  involved,  does  not  appear  to  have 
been  raised  by  the  parties,  or  considered  by 
the  court;  thd  only  point  considered  and 
decided  was  whether  the  following  limita- 
tion, "unless  it  be  corroborated  by  other  tes- 
timony not  so  impeached,"  added  to  the  in- 
struction, rendered  it  amenable  to  an  objec- 
tion interposed  by  the  state.  The  court  said 
upon  that  point  that,  if  the  charge  asked 
by  the  defendant  is  faulty,  in  that  it  is  too 
favorable  to  the  state  in  the  use  of  the  words 
last  quoted,  the  state  cannot  complain.  The 
case  of  Martin  v.  People,  54  III.  225,  is  also 
cited  as  an  instance  of  a  court  having  care- 
lessly lapsed  from  a  correct  statement  of 
the  rule.     But  the  court,  in  our  opinion, 


held  to  the  main  principle  stated  by  the 
learned  author.  Tlie  trial  court  had  re- 
fused to  instruct  the  jury  to  the  effect  that 
they  would  not  be  warranted  in  disregard- 
ing the  statements  of  certain  witnesses,  un- 
less their  testimony  had  been  successfully 
impeached.  It  was  held  that  "this  instruc- 
tion was  properly  refused,  as  it  was  for  the 
jury  to  determine,  in  view  of  all  the  facts 
and  circumstances,  the  degree  of  weiglit  to 
to  be  given  to  the  testimony  of  each  witness. 
The  jury  might  consider  the  witnesses 
named  perfectly  honest,  but  yet  mistaken  in 
portions  of  their  evidence;  or  even  if  their 
evidence  was  uncontradicted  by  that  of  oth- 
ers, there  might  be  portions  of  it  so  im- 
probable that  a  jury  would  be  inclined  to 
doubt  its  truth."  We  do  not  see  that  this 
rule  is  in  conflict  with  the  main  principle 
stated  by  the  learned  author,  or  that  it  can 
be  fairly  criticized.  The  instruction  refused 
was  in  the  negative  form,  and  impinged 
upon  other  rules  governing  juries  in  esti- 
mating the  effect  of  evidence,  such  as  those 
contained  in  §  605,  Bellinger  &  C.  Anno. 
Codes  &  Statutes,  as  follows:  "A  witness 
is  presumed  to  speak  the  truth.  This  pre- 
sumption, however,  may  be  overcome  by  the 
manner  in  which  he  testifies,  by  the  charac- 


or  the  substance  of  it,  by  way  of  caution 
to  the  jury  upon  effect  of  evidence.  And 
we  can  readily  understand  the  aid  fur- 
nished to  a  jury  by  declaring  to  them  the 
principle  meant  to  be  enunciated  by  the 
statute,  that  a  witness  who  has  wilfully 
testified  falsely  as  to  any  material  mat- 
ter must  be  distrusted  as  to  other  parts  of 
his  testimony.  The  statute  is  not  applica- 
ble, however,  to  unintentional  errors,  or 
evidence  given  upon  immaterial  matters, 
and  without  intent  to  deceive.  Its  sense 
is  to  require  the  jury  to  distrust  only  a 
witness  who  wilfully  swears  falsely  as  to 
material  matters;  and  we  are  of  opinion 
that  it  ought  always  to  be  given  with  the 
words  'wilfully'  and  'material*  expressed  as 

?ualifications  of  the  rule  it  declares." 
'ameron  v.  Wentworth,  23  Mont.  70,  67 
Pac.   648. 

In  Ashley  v.  Rocky  Mountain  Bell  Teleph. 
Co.  25  Mont.  286,  64  Pac.  765,  defendant 
complained  that  the  court  erred  in  instruct- 
ing the  jury  substantially  in  the  words  of 
the  statute  without  qualification,  and  it 
was  held,  on  the  authority  of  Cameron  v. 
Wentworth,  supra,  that  such  instruction 
was  erroneous,  not>vithstanding  the  language 
of  the  statute,  and  that  the  words  "wil- 
fully" and  "material"  should  be  used  in 
proper  places  in  such  instruction. 

A  different  conclusion,  however,  is  reached 
in  State  v.  Connors,  37  Mont.  15,  94  Pac. 
199,  where  one  of  defendant's  specifications 
of  error,  upon  appeal,  related  to  an  instruc- 
tion in  the  exact  words  of  the  statute,  as 
follows:  ."That  a  witness  false  in  one  part 
of  his  testimony  is  to  be  distrusted  in 
29  L.R.A.(N.S.) 


others;"  and  the  court,  after  a  somewhat 
lengthy  discussion  of  the  decisions  of  that 
state  and  of  California,  from  which  state 
the  Montana  statute  came,  and  after  point- 
ing out  that  in  Cameron  v.  Wentworth, 
supra,  "this  court  justified  the  order  of 
the  district  court  upon  another  ground  al- 
together, but  made  some  observations  with 
respect  to  this  instruction,  but  nowhere 
decided  that  the  instruction  was  erroneous 
and  ought  not  to  have  been  given,"  held 
that  an  instruction  in  the  words  of  the 
statute,  omitting  qualifications,  was  good, 
saying:  "It  cannot  be  that  subdivision  3 
of  §  3390  correctly  states  the  law  of  this 
state  when  found  in  the  Code,  but  that  the 
same  language  when  embodied  in  an  in- 
struction of  a  court  does  not  do  so.  As 
said  above,  the  Code  establishes  the  law  of 
this  state  respecting  the  subjects  to  which 
it  relates,  and  unless  there  is  apparent  some 
inadvertent  omission  or  some  apparent  mis- 
use of  terms,  which  renders  the  meaning  of 
the  statute  obscure  or  uncertain,  we  think 
courts  are  not  justified  in  attempting  to 
improve  upon  the  action  of  the  legislature 
in  enacting  laws,  by  interpolating  into 
statutes  words  which  may,  or  may  not, 
have  been  intended  to  be  used  bv  the  law- 
making  body,  which  in  this  state  is  the 
legislature,  and  not  this  court."  This  and 
the  later  California  decisions  to  the  same 
effect,  reviewed  in  the  opinion  in  Simpson 
V.  Miller,  are  followed  in  the  decision  of 
that  case,  ro  that  the  holdinjrs  of  the  latest 
cases  in  all  the  states  where  the  above  stat- 
ute is  in  force  seem  to  be  in  accord,  to  the 
effect  stated.  A.  C.  W. 
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ter  of  his  testimony,  or  by  evidence  affect- 
ing his  character  or  motives,  or  by  contra- 
dictory evidence;  and  where  the  trial  is  by 
the  jury,  they  are  the  exclusive  judges  of 
his  credibility."  The  principle  then  an- 
nounced involves  .merely  the  indulgence  of  a 
presumption  as  to  the  truth  of  a  witness's 
statement,  until  overcome  by  certain  cir- 
cumstances which  destroy  the  presumption, 
but  does  not  necessarily  require  the  rejection 
of  the  evidence.  But  the  principle  now  un- 
der consideration  is  the  effect  upon  all  the 
testimony  of  the  witness  who  has  been 
found  to  be  false  in  one  part  only  of  his 
testimony,  which  does  not  involve  a  con- 
tradiction or  a  number  of  contradictions, 
nor  the  question  of  the  inherent  improba- 
bility of  his  testimony. 

We  have  examined  the  remainder  of  the 
cases  cited  in  the  footnote  alluded  to,  but 
we  find  none  of  them  directly  in  conflict 
with  the  main  principle  under  considera- 
tion. The  mere  fact  that  the  testimony  of 
the  witness  is  contradictory  or  is  contra- 
dicted as  to  any  material  fact  or  facts  is 
not  conclusive  as  to  the  falsity  of  his  evi- 
dence as  to  those  facts,  for  the  jury  may 
nevertheless  believe  the  evidence,  although 
contradicted.  To  justify  the  application  of 
the  principle  contained  in  the  statute,  there 
must  be  a  state  of  facts  from  which  the  jury 
may  be  authorized  to  believe,  and  they  must 
believe,  the  evidence  wilfully  false  in  some 
particular,  before  they  are  authorized  to 
discredit  the  whole  of  the  evidence  of  such 
witness.  Ivey  v.  State,  23  Ga.  576,  681; 
Wilkins  v.  Earle,  44  N.  Y.  172,  182,  4  Am. 
Rep.  655;  Deering  v.  Metcalf,  74  N.  Y.  501, 
503. 

The  maxim,  FaUus  in  uno,  falsua  in  om- 
nibus, applies  only  when  truth  is  intention- 
ally disregarded,  and  not  when  by  defect 
of  memory  it  is  innocently  departed  from. 
Annesley  v.  Anglesea,  17  How.  St.  Tr.  1139, 
1421;  Kinney  v.  Hosea,  3  Harr.  (Del.) 
397,  401;  Pease  v.  Smith,  61  N.  Y.  477; 
Jennings  v.  Kosmak^  20  Misc.  300,  45  N.  Y. 
Supp.  802;  Gottlieb  v.  Hartman,  3  Colo.  53, 
60;  McPherrin  v.  Jones,  5  N.  D.  261,  65  N. 
W.  685;  Callaman  v.  Shaw,  24  Iowa,  441, 
444;  State  v.  Sexton,  10  S.  D.  127,  72  N.  W. 
84;  White  v.  State,  52  Miss.  216,  227,  2 
Am.  Crim.  Rep.  454;  Chicago  City  R.  Co. 
v.  Olis,  192  111.  514,  61  N.  E.  459;  Hanchett 
V.  Haas,  219  111.  546,  76  N.  E.  845;  Barney 
V.  Dudley,  40  Kan.  247,  19  Pac.  550;  Cahn 
V.  Ladd,  94  Wis.  136,  68  N.  W.  652. 

Recurring  to  the  first  criticism  made  by 
counsel  to  the  form  of  the  instruction  now 
under  consideration,  it  appears  that  in 
states  having  no  specific  statute  declaring 
the  substance  of  tlie  Latin  maxim  as  the 
form  of  the  instruction,  it  has  been  uniform- 
ly held  that  it  is  error  to  instruct  the  jury 
29  L.R.A.(N.S.) 


that   if   they   find   a    witness  has  testified 
falbcly  in  one  part  of  his  testimony,  tbey 
may  disregard  the  whole  of  the  testimosT 
of  such  witness,  without  limiting  the  vord 
*'falsely"    by    a    qualifying    word   such  is 
"knowingly,"     "wilfully,"    or    "corrapily," 
and  without  adding  the  additional  limita- 
tion "upon  U  material  point.*'    See  the  au- 
thorities heretofore  cited.     If  these  authori- 
ties are  to  control,  the  instruction  is  faultv 
in  the  matter  complained  of.    But  in  thci;r<: 
states  having  statutes  similar  to  our  owd. 
a    different    rule    is    announced,    although 
agreeing  with  and  following  the  legal  ifi- 
terpretation  of  such  maxim.     The  states  ci 
California  and  Montana  each  have  statute- 
upon  this  subject  identical  with  our?,  ao^ 
it   is   important  to   consider   the  deci«iur.3 
from  these  states.     In  People  v.  Strong,  V) 
Cal.  151,  156,  an   instruction  substantially 
in  the  words  of  the  statute  was  aisked  by 
the  defendant,  but  the  court  modified  tl.-e 
instruction    by    inserting    the    word   'Wil- 
fully."    Error  was  predicated  thereon,  but 
the  supreme  court  held  that  a  charge  v*  un- 
limited was  not  authorized  by  the  rules  cf 
law,  and  would  be  committing  to  the  joTy 
the  exercise  of  a  discretion  that  might  sob- 
vert    the    ends    of    justice.      In   People  v. 
Sprague,  53  Cal.  491,  the  same  question  vi^ 
presented  under  identical  circumstances,  aci 
the   former  ruling   of  that  court  was  fol- 
lowed; but  it  was  also  held  that  the  statute 
is    but    declaratory    of    the    Latin   maiim, 
Falsus  in  uno,  falsua  in  omnibus,  and,  by 
requiring  the  jury  to  distrust,  necessarily 
authorizes  them  to  disregard  all  the  testi- 
mony of  such  a  witness,  in  a  proper  case, 
that  the  word  "false"  used  in  the  statute  i^ 
not   the  equivalent   of   "mistake,"  and,  ty 
adding  the  word  "wilful"  to  the  words  cf 
the   requested  instruction,  did  not  thereVy 
change    its    effect,    and    the    instruction  a 
given  was  sustained.    In  People  v.  Sotn.  C'? 
Cal.  367,  the  same  instruction,  so  limit^i 
as  to  apply  to  the  witness  who  ''has  vi> 
fully  testified  falsely,"  was  given,  and  wj* 
upheld  by  the  supreme  court;  but  in  Pim- 
ple V.  Righetti,  66  Cal.    184,  4  Pac.  l<»^v 
1185,   the  trial  court   gave   an  instruct i«i 
substantially  in  the  language  of  the  statutr 
and    it   was   held    good    on    appeal;   cities 
People  v.  Sprague,  supra.    In  People  v.  Tly 
ler,  121  Cal.  160,  163,  53  Pac.  553,  the  de 
fendant  requested  an  instruction  in  a  lix 
itcd  form,  including  the  words,  "upon  a  ir. 
terial  matter,"  but  the  court  struck  out  i 
latter,  and  gave  an  instruction  closely  a] 
proximating  the  language  of  the  statute, :  «| 
included  the  word  "wilful."      It  was  .«%» 
on  the  appeal  in  that  case  that  "the  ^ 
provision,  like  the  Latin  maaLim,  is  not 
complete  exposition  of  the  law.    Well  unV 
stood  by  jurists,  it  would  be  misleading 
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the  nonprofessional  mind.  It  requires  con- 
struction and  amplification."  The  judg- 
ment was  reversed  hecause  of  the  omission 
of  the  words,  ''upon  a  material  matter/' 
from  the  instruction.  Again  in  People  v. 
Dobbins,  138  Cal.  694,  698,  72  Pac.  339,  the 
trial  court  instructed  substantially  in  the 
language  of  the  statute,  and  upon  appeal 
the  supreme  court,  after  quoting  what  was 
said  in  People  v.  Plyler,  supra,  said:  "But 
nowhere  has  it  been  decided,  nor  indeed 
could 'it  with  reason  be  held,  that  it  is  er- 
ror for  the  court  to  instruct  in  the  language 
of  our  written  law.  .  .  .  While  the  in- 
struction cannot  be  commended  as  a  full  or 
clear  exposition  of  the  meaning  of  the  sec- 
tion of  the  Code,  still  it  cannot  be  said  that 
it  was  error  for  the  court,  in  giving  the  law, 
to  have  conformed  to  the  language  of  the 
Code,  dnd  to  have  omitted  what  that  Code 
itself  omits." 

We  shall  not  review  the  cases  from  Mon- 
tana, but  will  refer  to  the  latest  decision 
of  that  court  (State  v.  Connors,  37  Mont. 
15,  94  Pac.  199).  In  that  case  an  instruc- 
tion was  given  in  the  language  of  the  stat- 
ute, and  it  was  claimed  upon  appeal  that 
it  was  erroneous  in  that  it  omitted  the 
word  "wilfully"  before  the  word  "false,"  and 
the  words,  *'as  to  a  material  matter,"  after 
the  word  "testimony."  After  reviewing  the 
previous  decisions  of  that  court,  and  also 
those  of  the  state  of  California,  it  was 
held  that  the  instruction,  being  in  the  form 
prescribed  by  the  statute,  must  be  held  good. 
The  court  said:  "Since  the  Code  establishes 
the  law  of  this  state  respecting  the  subjects 
to  which  it  relates,  ...  we  certainly 
cannot  say  that  a  court  may  not  do  what 
the  Code  says  it  may  do,"  and  so  we  feel 
bound  to  say  that,  as  the  statute  of  this 
state  declares  the  form  in  which  the  in- 
struction may  be  given,  the  one  given,  so 
far  as  it  follows  the  language  of  the  statute, 
states  a  sound  principle  of  the  law,  and  a 
party  who  made  no  request  to  the  trial 
court  for  an  amplification  of  the  instruction 
given  cannot  afterwards  be  heard  to  com- 
plain; for  an  exception  in  general  terms  to 
an  instruction  which  is  correct  in  point  of 
law  cannot  avail  a  party  on  appeal.  Kear- 
ney V.  Snodgrass,  12  Or.  311,  .7  Pac.  309; 
Anderson  v.  Aupperle,  51  Or.  556,  95  Pac. 
330. 

When  the  court,  however,  instructed  the 
jury  that  a  mistaken  witness  was  a  false 
witness,  within  the  meaning  of  the  rule,  it 
announced  a  principle  in  conflict  with  the 
law,  one  contrary  to  the  practically  unani- 
mous decisions  of  the  courts,  and  opinions 
of  text  writers  on  that  point,  and  therefore 
committed  reversible  error.  "There  is  no 
ground  of  logic  or  of  precedent  for  such  a 
conclusion,"  says  Mr.  Wigmore  at  §  1013, 
29  L.R.A.(N.S.) 


[pp.  1175,  1176,  vol.  2,  of  his  work  on  Evi- 
dence, "and  it  has  frequently  been  repudiat- 
ed when  advanced," — citing,  among  other 
authorities,  Gulliher  v.  People,  82  111.  140; 
Chicago  City  R.  Co.  v.  Allen,  169  111.  287, 
48  N.  E.  414;  Beedle  v.  People,  204  111.  197, 
68  N.  E.  434;  Hahn  v.  Bettingen,  84  Minn. 
512,  88  N.  W.  10;  Wilkins  v.  Earle,  44  N. 
Y.  172,  182,  4  Am.  Rep.  655;  Deering  v. 
Metcalf,  74  N.  Y.  501,  503.  • 

The  judgment  will  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  triaL 
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RE  ESTATE  OF  JAMES  GARDNER,  De- 
ceased. 


JOHN    LEAHEY,    Exr.,    etc.,    of    Michael 
Morricy,  Deceased,  Appt. 

(228  Pa.  282,  77  Atl.  509.) 

Limitation  of  actions  —  certificate  of 
deposit  —  presentation. 

1.  The  statute  of  limitations  does  not  be- 
gin to  run  upon  a  certificate  of  deposit  is- 
sued by  a  bank,  which  is  payable  on  its 
return  six  months  after  date,  until  it  is 
presented  for  payment. 

Same  —  decedent's  estate. 

2.  Upon  the  granting  of  letters  of  ad- 
ministration upon  the  estate  of  a  member 
of  a  banking  partnership  the  statute  of 
limitations  begins  to  run  against  any  claim 
upon  his  estate  for  payment  of  a  certificate 
of  deposit  issued  by  fiie  partnership,  and 
the  fact  that  the  depositor  had  no  notice 
of  the  death  is  immaterial. 

(May  16,  3910.) 

Note.  —  When  does  ^atute  of  lintita" 
tions  begin  to  run  on  certificate  of 
deposit. 

Some  of  the  cases  on  this  subject  are  set 
out  in  the  note  to  Elliott  v.  Capital  City 
State  Bank,  1  L.R.A.(N.S.)  1130,  and  will 
not  be  repeated  here. 

An  examination  of  the  cases  gathered  in 
this  note  will  reveal  that  practically  every 
certificate  of  deposit  consists  of  a  state- 
ment generally  made  by  a  bank,  acknowl- 
edging the  receipt  of  the  money  deposited, 
or  that  a  certain  person  has  deposited  a 
certain  sum  of  money,  and  a  promise  on  the 
part  of  the  bank  or  other  depositary  to  pay 
the  same  "on  return  of  the  certificate"  or 
on  "demand.**  The  question  when  the  stat- 
ute of  limitations  begins  to  run  against  an 
action  on  such  an  instrument,  it  will  be 
readily  seen,  must  necessarily  depend  upon 
the  further  question  whether  a  demand  is 
necessary  as  a  condition  precedent  to  a 
right  of  action  thereon,  or,  in  other  words, 
whether  demand  is  necessary  to  mature  the 
instrument,  unless  indeed  the  view  be  taken 
that  the  statute  will   in  any   event  com- 
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APPEAL  by  John  Leahey,  executor  of 
Michael  Morricy,  deceased,  claimant, 
from  an  order  of  the  Orphans'  Court  for 
Blair  County  dismissing  exceptions  to  the 
report  of  A.  W.  Porter,  auditor,  distribut- 
ing the  moneys  in  the  hands  of  James  P. 
Gardner,  surviving  executor  of  James 
Gardner,  deceased,  which  held  claimant's 
claim  barred  by  the  statute  of  limitations. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Lee  Flununer,  for  appellant: 

James  Gardner  was  a  trustee  for  the  de- 
positors of  Gardner,  Morrow,  &  Company. 

Kane  v.  Bloodgood,  7  Johns.  Ch.  90,  11 
Am.  Dec.  417;  App  v.  Dreisbach,  2  Rawle, 
287,  21  Am.  Dec.  447;  Girard  Bank  v.  Bank 
of  Penn  Twp.  39  Pa.  9?,  80  Am.  Dec.  607; ' 


McGough  V.  Jamison,  107  Pa.  336;  Hum- 
phrey v.  County  Nat.  Bank,  113  Pa,  417,  6 
Atl.  155. 

The  certificate  of  deposit  is  payable  on 
return  of  the  certificate. 

Patterson  v.  Poindexter,  6  Watte  &  S. 
227,  40  Am.  Dec.  554;  Riddle  v.  First  Nat 
Bank,  27  Fed.  503;  Brown  v.  McElroy,  52 
Ind.  404;  Young  v.  American  Bank,  44 
Misc.  308,  89  N.  Y.  Supp.  915. 

The  claim  was  not  barred  by  the  statiite 
of  limitations,  since,  as  the  certificate  of 
deposit  was  payable  "on  return  of  the  cer- 
tificate," it  was  an  obligation  payable  on 
the  future  performance  of  a  condition,  and 
the  right  of  action  did  not  accrue  on  it  na- 
til  the  performance  of  the  condition. 

McGough  V.  Jamison,  supra;   Finkbone's 


mence  to  run  after  the  lapse  of  a  reason- 
able time  in  which  to  make  the  demand. 
It  is  the  attempt  to  answer  this  question 
that  gives  rise  to  a  conflict  among  the  au- 
thorities as  to  when  the  statute  commences 
to  run. 

In  a  number  of  jurisdictions  a  deposit  in 
a  bank  is  considered  a  loan,  and  a  certificate 
of  deposit  considered  as  having  all  the  ear- 
marks of  a  promissory  note  payable  on  de- 
mand, and  in  effect  nothing  but  such. 
These  cases  naturally  follow  the  rule  gen- 
erally laid  down  ii  regard  to  demand  prom- 
issory notes,  and  hold  that  a  right  of  ac- 
tion on  a  certificate  of  deposit  accrues  on 
the  date  of  the  certificate,  and  that  the 
statute  of  limitations  consequently  begins 
to  run  from  that  time. 

Such  cases  are  Brummagim  v.  Tallant, 
29  Cal.  503,  89  Am.  Dec.  61;  Mereness  v. 
First  Nat.  Bank,  life  Iowa,  11,  51  L.R.A. 
410,  84  Am.  St.  Rep.  318,  83  N.  W.  711; 
overruled  in  Elliott  v.  Capital  City  State 
Bank,  128  Iowa,  275,  1  L.R.A.(N.S.)  1130, 
111  Am.  St.  Rep.  198,  103  N.  W.  777; 
Mitchell  V.  Easton,  37  Minn.  335,  33  N.  W. 
910;  Curran  v.  Witter,  68  Wis.  16,  60  Am. 
Rep.  827,  31  N.  W.  705.  This  rule  was  evi- 
dently also  recognized  in  Tripp  v.  Cur- 
tenius,  36  Mich.  494,  24  Am.  Rep.  610. 

The  reason  for  the  holding  of  the  courts 
in  the  above  cases  is  well  stated  in  Curran 
V.  Witter,  supra,  where  it  was  said :  "What 
would  be  the  equivalent  of  this  certificate 
were  it  put  in  the  usual  form  of  a  promis- 
sory note?  Undoubtedly  it  would  be  for 
the  same  amount,  payable  on  demand  to  the 
same  payee  or  order,  perhaps  at  the  office 
of  the  maker,  and  probably  without  inter- 
est until  actual  presentation  and  demand 
of  payment.  It  would  be  substantially  in 
this  form:  *For  value  received,  on  demand, 
I  promise  to  pay  James  Curran,  or  order, 
at  my  bank  in  Grand  Rapids,  Wisconsin, 
$540,  without  interest  until  after  demand.' 
That  such  a  note  is  due  presently,  and  the 
statute  of  limitations  commences  to  run 
against  it  from  its  date,  is  well  settled. 
What  valid  reason  can  be  given  why  the 
same  results  should  not  follow  the  giving 
of  a  certificate  of  deposit  which  contains 
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the  same  contract  and  is  the  exact  equiva- 
lent of  such  a  note?    If  any  such  reas:: 
exists,    we    have   failed    to    comprehend  it 
.     .     .     The  cases  which  hold  that  such  i 
certificate   is   not   due   until   presented  !•** 
payment,    and    hence    that    the    statute  of 
limitations    does    not    commence    tc    nr 
against  it  until  such  presentation,  seem  to 
go  upon  the  ground  that  the  transactlrn  >. 
not  alone  of  money,  creating  a  debt  ag.i  j  < 
the   drawer   of   the   certificate,   but   rat.v' 
that  it  is  in  the  nature  of  a  bailment,  up  n 
which  no  cause  of  action  accrues  until  ur 
mand;  in  other  words,  it  is  said  the  traris- 
action    is   in   contemplation    of   law  a  d^ 
posit,   and  not   a   loan.     .     .     .     With  a!' 
due  deference  to  the  very  able  courts  iiri^b 
have  adopted  this  view,  we  cannot  give  Mr 
approval   to   the   doctrine   thus   enunciates 
by  them.    We  think  that  when  a  person  -♦- 
posits  money  in  a  bank  in  the  usual  ou.-^ 
of  business  he  loans  it  to  the  bank,  ana  v-^ 
bank    thereby    becomes    his    debtor    to  tie 
amount  of  the  deposit, — not  his  baiUe  «f 
the  money.  -  By  the  deposit  the  title  t'->  ti  - 
money  passes  to  the  bank,  and  it  is  tb^^r* 
after    its    money,    subject    to    its    al«>''">t 
control  and  disposition.     The  depositor  cai. 
not  reclaim  the  specific  money.     He  cai  r-  i 
maintain  replevin  or  trover  for   it    (a*  > 
might  were   the   deposit   a  bailment),  *. (•• 
only  assumpsit  for  the  amount   depo^iu  i- 
In  short,  the  transaction  has  no  element   -f 
a  bailment,  but  every  essential  eleQ.»'nt  'd 
a  loan  of  money." 

As  was  above  intimated,  the   holding:  ^^ 
these  cases  rests  upon  the  general  rule  :.  *^ 
the   statute   of   limitations,   as   against  .s 
action    on    a   demand   note,   begins    to  r^e 
immediately,   which    in    turn    follows   frtU 
the  rule  that  suit  may  be  brought  on  a  tu 
payable  on   demand   without   any   previ  ->  ^ 
demand, — the  suit  itself  being   all   the  . 
mand  necessary.    This  last  rule,  in  fact  :  •< 
foundation    for    the    holding    of    the    at-  " 
cases,   has   frequently    been    criticire-i.   .. 
it  would   seem   rightly    so,    on    the    cr^'-i 
that  it  is  an  anomaly   in   the   law   t'l.'  i 
breach  of  a  contract  should   be  made  •  . 
by  the  very  fact  of  suing  upon  it. 

The  death  of  the  depositor  does  do;    - 
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Appeal,  86  Pa.  368;  Riddle  v.  First  Nat. 
Bank,  supra;  Cook  v.  Carpenter,  212  Pa. 
165,  1  L.R.A.(N.S.)  900,  108  Am.  St.  Rep. 
854,  61  Atl.  799,  4  A.  &  E.  Ann.  Gas.  723; 
Cook  V.  Carpenter,  212  Pa.  180,  61  Atl.  805; 
Swearingen  v.  Sewickley  Dairy  Co.  198  Pa. 
68,  47  Atl.  1135;  Smith  v.  Bell,  107  Pa. 
352;  Taylor  v.  Witman,  3  Grant,  Cas.  138; 
5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  804; 
1  Bolles,  Modern  Law  of  Bkg.  p.  462;  Law 
of  Limitations  in  Pennsylvania  (Trickett) 
§  224;  Humphrey  v.  County  Nat.  Bank, 
supra;  Girard  Bank  y.  Bank  of  Penn  Twp. 
supra. 

Jhe  death  of  the  party  prior  to  the  hap- 
pening of  the  contingency  does  not  set  the 
statute  in  motion  in  favor  of  his  estate. 

19  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  194. 


As  between  the  bank  and  its  depositors 
the  relation  so  far  partakes  of  the  relation 
of  a  trustee  and  cestui  que  trust  as  to  re- 
move it  from  the  operation  of  the  statute 
of  limitations. 

McGough  V.  Jamison  and  Girard  Bank  y. 
Bank  of  Penn  Twp.  supra;  19  Am.  &,  Eng. 
Enc.  Law,  2d  ed.  p.  204;  Finkbone's  Ap- 
peal, supra. 

Upon  the  death  of  a  trustee  with  the  ac- 
count between  him  and  bis  cestui  que  trust 
unsettled,  his  personal  representative  may 
be  called  upon  to  settle  the  account  and 
discharge  the  trust  more  than  six  years 
after  his  death  and  granting  of  letters  tes- 
tamentary on  his  estate. 

App  y.  Dreisbach,  supra;  Oliver's  Ap- 
peal, 101  Pa.  299;  Girard  Bank  v.  Bank  of 


terrupt  the  statute  of  limitation.  Mereness 
v.  First  Nat.  Bank,  supra. 

Nor  do  knowingly  false  representations 
by  the  bank  to  the  estate  of  a  decedent, 
amounting  to  a  denial  of  liability,  toll  the 
statute,  since  the  deceased  must  have  known 
otherwise.    Ibid. 

However,  the  majority  of  cases  have  taken 
a  different  view;  and  hold  that  a  deposit 
not  only  creates  a  debt,  but  is  also  oi  the 
nature  of  a  bailment,  and  hence  necessitates 
a  demavid  on  the  part  of  the  depositor. 
These  cases  logically  hold  that  since  de- 
mand is  necessary,  and  no  right  of  action 
exists  until  demand,  the  statute  of  limita- 
tions does  not  begin  to  run  until  demand. 
Cases  so  holding  are  Elliott  v.  Capital  City 
State  Bank,  supra;  Fells  Point  Sav.  Inst. 
V.  Weedon,  18  Md.  320,  81  Am.  Dec.  603; 
Sharp  v.  Citizens'  Bank,  70  Neb.  758,  98 
N.  W.  60;  Bank  of  Commerce  v.  Harrison, 

II  N.  M.  50,  66  Pac.  460;  Howell  v. 
Adams,  68  N.  Y.  314;  Smiley  v.  Fry,  100 
N.  Y.  202,  3  N.  E.  186;  McGough  v.  Jami- 
son, 107  Pa.  336;  Ilagood's  Appeal,  38  S.  C. 
361,  16  S.  E.  1003;  Tobin  y.  McKinney,  15 
S.  D.  257,  91  Am.  St.  Rep.  694,  88  N.  W. 
572;  Riddle  v.  First  Nat.  Bank,  27  Fed. 
503;  Re  Gardner;  5  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  804. 

This  rule  was  also  recognized  in  Re  Cook, 
86  App.  Div.  586,  83  N.  Y.  Supp.  1009. 

And  see  Elliott  v.  Capital  City  State 
Bank,  128  Iowa,  275,  1  L.R.A.(N.S.)   1130, 

III  Am.  St.  Rep.  198,  103  N.  W.  777; 
^IcGough  V.  Jamison,  107  Pa.  336;  Girard 
Bank  v.  Bank  of  Penn  Twp.  39  Pa.  92,  80 
Am.  Dec.  507;  Finkbone's  Appeal,  86  Pa. 
.'i(i8;  Tobin  v.  McKinnev,  14  S.  D.  52,  91 
Am.  St.  Rep.  688,  84  N.'W.  228;  Smiley  v. 
Fry,  100  N.  Y.  262,  3  N.  E.  186;  Payne  v. 
Gardiner,  29  N.  Y.  146;  and  other  cases  as 
set  out  in  the  note  to  Elliott  v.  Capital 
City  State  Bank,  1  L.R.A.(N.S.)  1130. 

Many  of  the  above  cases  lay  especial 
stress  upon  the  terms  of  the  certificate  of 
deposit,  that  is,  that  it  is  payable  ''on 
return  of  the  certificate." 

In  Gutch  v.  Fosdick,  48  N.  J.  Eq.  353, 
27  Am.  St.  Rep.  473,  22  Atl.  590,  where  a 
deposit  was  made  with  a  certain  person, 
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and  evidenced  by  a  writing  to  the  effect 
that  the  depositary  certified  that  he  held  in 
trust  for  the  depositor  a  certain  sum  for 
which  he,  the  depositary,  agreed  to  pay  in- 
terest at  a  certain  per  cent  per  annum  and 
promised  to  refund  the  sum  on  demand,  the 
court,  evidently  considering  the  instrument 
a  certificate  of  deposit  or  an  instrument 
similar  thereto,  held  that  the  statute  of 
limitations  commenced  to  run  from  the  time 
of  demand. 

It  was  said  in  Daniel  on  Negotiable  In- 
struments, vol.  2,  5th  ed.  §  1707a:  "Certifi- 
cates of  deposit  are  designed  to  subserve  with 
convenience  the  purpose  of  temporary  in- 
vestments of  money,  and  whether  the  ex- 
pression used  in  them  as  to  payability  be 
*on  the  return  of  this  certificate,*  or  *on 
presentation  of  this  certificate,*  or  'on  re- 
turn or  surrender  of  this  certificate  prop- 
erly indorsed,'  the  substantial  meaning  is 
the  same ;  that  is  to  say,  that  the  certificate 
is  payable  when  payment  is  demanded  by 
the  party  entitled  to  receive  the  money, 
and  who  avouches  the  fact  by  producing 
the  instrument  with  evidence  of  title.  If 
the  statute  of  limitations  begins  to  run  at 
once,  suit  must,  of  course,  be  maintainable 
at  once,  and  therefore  no  prior  demand 
would  be  necessary.  But  such  is  not  the 
usual  contemplation  of  either  the  depositor 
or  the  bank.  The  former  seeks  an  indefinite 
investment  of  his  funds.  The  bank  is  not 
expected,  according  to  the  usage  and  prac- 
tice of  such  institutions,  to  seek  him  and 
offer  payment,  as  in  the  ordinary  ca&e  of 
a  demand  loan.  And  the  better  opinion 
seems  to  us  to  be  that  the  statute  of  limi- 
tations only  begins  to  run  when  there  is  an 
actual  demand  of  payment  in  due  form,  and 
that  such  demand  must  precede  a  suit." 

There  are,  without  doubt,  many  other 
cases  where  a  person  deposited  money  with 
another  not  a  banker,  such  transaction  be- 
ing evidenced  by  a  "writing  obligatory"  exe- 
cuted by  the  person  with  whom  the  money 
was  deposited,  in  which,  however,  the  in- 
strument was  not  called,  in  terms  at  least, 
a  certificate  of  deposit.  No  effort  has  been 
made  to  include  all  those  cases.  ' 

A  case   of   this   nature   is   Patterson   v. 


688 


PENNSYLVANIA  SUPREME  COURT. 


Mat, 


Peim  Twp.  supra;  Hubley's  Appeal,  19  Pa. 
138;  Com.  v.  Molts,  10  Pa.  527,  51  Am. 
Pec.  499. 

While  the  trust  is  undischarged  the  stat- 
lite  of  limitations  is  not  a  bar  to  the  claim 
of  the  cestui  que  trust, 

25  Cyc.  Law  &  Proc  p.  1160;  Johnston 
V.  Humphreys,  14  Serg.  &  R.  394;  Patter- 
son y.  Nichol,  6  Watts,  379,  31  Am.  Dec. 
473. 

The  doctrine  of  "trusts  exclusively  cogni- 
zable in  equity,  and  not  enforceable  at  law," 
has  not  been  applied  to  bank  deposits. 

Girard  Bank  v.  Bank  of  Penn  Twp.;  Mc- 
Gough  y.  Jamison;  and  Humphrey  y.  Coun- 
ty Nat.  Bank, — supra. 

The  assignment  by  the  suryiving  part- 
ners of  the  firm  of  Gardner,  Morrow,  &  Com- 
pany did  not  start  the  running  of  the  stat- 
ute of  limitations  against  the  claim  in  suit 
of  the  appellant.  If  the  said  assignment 
affected  the  claim  at  all  it  tolled  the  stat- 
ute. 

Heckert's  Appeal,  24  Pa.  482;  Coates's 
Estate,  2  Pars;  SeL  £q.  Cas.  258. 

Claimant  has  not  lost  his  right  to  partici- 
pate in  the  distribution  of  the  personal  es- 
tate of  James  Gardner,  by  reason  of  his 
n^lect  to  exhibit  his  claim  to  the  executor 


within  twelve  months,  as  required  by  stat- 
ute. 

Re  Cowan,  184  Pa.  339,  39  Atl.  59. 

Messrs.  W.  I.  Woodcock,  O.  H.  Hewit, 
Stevens  &  Pascoe,  Robert  W.  Smith, 
Edmund  Shaw,  and  H.  A.  McFadden, 
for  appellees: 

The  engagement  of  a  bank  with  its  de- 
positors is  not  to  pay  absolutely  and  im- 
mediately, but  when  payment  shall  be  .re- 
quired at  the  banking  house;  and  therefore 
it  is  not  in  default  until  demand  and  re- 
fusal; nor  does  the  statute  of  limitations 
begin  to  run  until  demand  has  been  duly 
made;  but  if  the  bank  has  rendered  an  ^- 
count,  claiming  the  deposit  as  its  own,  or 
if  it  has  suspended  payment  and  closed  its 
doors  against  its  creditors,  or  has  done  any 
act  that  operates  as  a  notice  of  its  inten- 
tion not  to  pay  its  deposit,  a  demand  is  dis- 
pensed with,  and  the  statute  begins  to  run 
from  the  date  of  such  act. 

Wood,  Limitations,  1883  ed.  p.  40;  Wat- 
son v.  Phoenix  Bank,  8  Met.  217,  41  Am. 
Dec.  500;  Farmers'  &  M.  Bank  v.  Planters' 
Bank,  10  Gill  &  J.  422. 

If  an  act  on  the  part  of  a  creditor,  such 
as  demand  or  notice,  be  necessary  to  com- 
plete his  cause  of  action,  such  act  must  be 


Blrnchard,  98  Ga.  518,  25  S.  E.  572,  where 
it  was  held  that  an  action  on  a  ^'writing 
obli^tory"  acknowledging  the  receipt  from 
an  intestate  of  a  specified  sum,  and  con- 
eluding  with  the  words,  '*We  are  to  allow 
you  8  per  cent  on  the  amount,"  but  specify- 
ing no  time  of  payment,  did  not  accrue  so 
as  to  start  the  statute  of  limitations,  until 
demand  and  refusal  to  pay. 

Another  case  of  this  nature  is  Wright 
y.  Paine,  62  Ala.  340,  34  Am.  Rep.  24.  In 
this  case  the  question  was  also  raised  when 
the  statute  of  limitations  would  commence 
to  run  to  recover  money  which,  as  was 
shown  by  two  instruments,  had  been  de- 
posited at  certain  times  with  a  certain  per- 
son. By  the  first  instrument,  the  deposi- 
tary acknowledged  that  a  certain  person  had 
deposited  with  him  for  "safe  keeping''  a  cer- 
tain number  of  dollars  in  gold  coin,  whicb 
he  was  to  return  "whenever  called  for." 
The  second  instrument  acknowledged  the 
receipt  of  a  number  of  dollars  in  gold  *'on 
deposit,  to  be  paid"  to  the  depositor  ''on 
demand."  The  court,  after  holding  that 
by  the  first  instrument  a  special  deposit 
was  created,  and  that  it  might  be  conceded 
that,  in  the  absence  of  circumstances  excus- 
ii^g  i^  ^  demand,  or  something  equivalent 
to  it,  was  a  condition  precedent  to  an  ac- 
tion founded  on  it,  held  that  where  no  de- 
mand was  made  for  eleven  years  after  the 
(ie(M>sit,  and  suit  not  brought  until  six  years 
thereafter,  the  death  of  the  depositary  in 
the  meantime  intervening,  the  dehiy,  in  tlie 
absence  of  explanation,  was  unreasonable, 
i*ry(\  concliiffivp  Hgainst  recovery.  As  re- 
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gards  the  second  instrument,  it  was  held 
not  to  be  a  contract  of  bailment,  but  a  loan 
of  money,  payable  presently  on  request, 
against  which  the  statute  of  limitations, 
following  the  cases  of  promissory  notes 
payable  on  demand,  would  commence  to  run 
not  from  the  date  of  demand,  but  from  the 
date  of  the  writing. 

Conceding  that  the  statute  of  limitations 
begins  to  run  on  a  certificate  of  deposit 
only  from  the  time  of  demand,  it  will  be 
readily  noted  that  it  may  become  impor- 
tant to  know  whether  demand  must  never- 
theless be  made  within  a  reasonable  time, 
and  what  will  be  held  to  be  a  reasonable 
time,  or  whether  demand  may  be  postponed 
indefinitely. 

For  a  discussion  of  this  particular  phase 
of  the  question,  attention  is  called  espe- 
cially to  the  note  to  the  Elliott  Case,  in 
1   L.kA.(N.S.)    1130. 

In  Re  Gabdneb  it  was  said  that  if  the 
banking  firm  had  been  a  going  concern 
up  to  the  time  the  owner  of  the  certificate 
had  presented  it  to  the  firm  and  demanded 
pa\TT»ent. — nearly  eighteen  years  after  the 
certificate  of  deposit  was  issued, — the  stat- 
ute of  limitations  would  have  been  no  de- 
fense to  it-    But  see  Wright  v.  Paine,  supra. 

It   will    be   noted    that   in   the   Gakdneb 

Case,  the  real  question  in  issue  was  what 

etTeet  the  death  of  one  of  the  members  of 

I  the    banking    firm    had    upon    the    running 

of  the   statute  of  limitations. 

In  Riilille  v.  First  KaL  Bank,  supra,  it 
was  hel<l  that  the  statute  was  not  set  in 
motion  by   the   appointment  of  a  receiver 
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done  within  six  years  from  the  date  of  the 
contract;  and  from  that  date  the  statute 
of  limitations  begins  to  run  against  the 
claim. 

Morrison  v.  Mullin,  34  Pa.  12;  Swearin- 
gen  y.  Sewickley  Dairy  Co.  198  Pa.  68,  53 
L.R.A.  471,  47  Atl.  941 ;  Franklin  Sav.  Bank 
V.  Bridges,  6  Sadler  (Pa.)  238,  20  W.  N.  C. 
43,  8  Ati.  611. 

Section  19  of  the  act  of  assembly  of  the 
19th  of  April,  1794,  providing  that  "all 
such  of  the  intestate's  relatives  and  persons 
concerned  who  shall  not  lay  legal  claim  to 
their  respective  shares  within  seven  years 
after  the  decease  of  the  intestate  shall  be 
debarred  from  the  same  forever,"  applies  to 
claims  against  the  estates  of  deceased  per- 
sons, whether  payable  in  the  lifetime  of  the 
decedent  or  falling  due  after  his  death. 

Scott,  Intestate  Law,  1871  ed.  p.  300; 
Blackmore  v.  Gregg,  2  Watts  &.  S.  182;  Man 
▼.  Warner,  4  Whart.  456 ;  Campbell  v.  Flem- 
ing, 63  Pa.  242;  Mitchell's  Estate,  2  Watts, 
87;  Stoever's  Appeal,  3  Watts  &  S.  154; 
Yorks's  Appeal,  110  Pa.  69,  1  Atl.  162,  2 
Atl.  65. 

All  three  of  the  partners  having  died 
from  twelve  to  fifteen  years  ago,  notice  of 
administration  was  the  only  notice  re- 
quired, and  was  binding  on  the  claimant. 


Curry's  Estate,  1  Leg.  Gaz.  166;  Priest- 
ley's Appeal,  127  Pa.  420,  4  L.R.A.  503,  17 
Atl.  1084. 

Messrs.  Cliarles  Geesey,  Thomas  J. 
Baldridge,  and  M.  A.  Young  also  for 
appellees. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

James  Gardner,  Anthony  S.  Morrow,  and 
W^illiam  Jack  were  partners,  trading  and 
doing  business  in  Hollidaysburg  as  a  private 
banking  house,  under  the  firm  name  of 
Gardner,  Morrow,  &  Company.  On  May  14, 
1891,  Michael  Morricy  deposited  with  them 
$3,050,  and  they  delivered  to  him  a  certifi- 
cate, of  which  the  following  is  a  copy: 

No.  7582. 

Banking  House  of  Gardner,  Morrow,  k  Co. 

Hollidaysburg,  Pa., 

May  14,  1891. 
Michael  Morricy  has  deposited  in  this 
bank  three  thousand  and  fifty  dollars,  pay- 
able to  his  order,  on  return  of  this  certifi- 
cate, six  months  after  date,  with  interest 
at  4  per  cent  per  annum. 
I $3050. 

Gardner,  Morrow,  ft  Co. 


of  the  bank  which  issued  the  certificate  of 
deposit. 

In  Rentchler  v.  Kunkelman,  17  111.  App. 
343,  it  was  held  that  a  certificate  ol  de- 
posit "due  in  one  year  from  date  unon  re- 
turn of  the  certificate  properly  indorsed" 
was  not  payable  until  the  lapse  of  that 
year;  and  therefore  an  action  brought 
thereon  within  five  years  thereafter  was 
not  barred,  although  brought  against  the 
stockholders  more  than  five  years  after 
the  insolvency  of  the  bank.  It  will  be  noted 
that  this  case  cannot  be  considered  as  au- 
thority for  the  possible  contention  that 
the  statute  of  limitations  begins  to  run 
against  an  action  on  a  certificate  at  the 
time  when,  by  its  terms,  it  is  payable,  and 
not  at  the  time  payment  was  demanded, 
since  conceding  that  the  statute  does  begin 
to  run  from  the  first-named  date,  limita- 
tions had  not  run  against  the  action. 

Although,  as  will  be  noted,  the  cases  gath- 
ered here  are  authority  for  the  question 
whether  deand  is  necessary  to  mature  a 
certificate  of  deposit,  it  should  be  remem- 
bered that  the  real  subject  of  discussion 
here  is  one  of  limitation  of  actions,  and 
that  so  far  as  the  former  question  is  con- 
cerned, the  cases  here  form  only  an  inci- 
dental collection.  It  is  therefore  permis- 
sible to  point  out  that  a  case  from  a  for- 
eign jurisdiction  holding  that  the  statute 
of  limitations,  against  an  action  on  a  cer- 
tificate of  deposit,  begins  to  run  only  from 
demand,  may  not  be  of  much  weip^ht  in  a 
jurisdiction  where  it  has  been  already  de- 
ermined  by  other  cases  not  involving  the 
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statute  of  limitations,  that  a  certificate  of 
deposit  is  similar  to  a  demand  promissory 
note,  and  that  demand  is  not  a  condition 
precedent  to  a  right  of  action  thereon. 
The  same  would  naturally  be  true  of  the 
reverse  conditions.  For  cases  on  the  gen- 
eral question  of  maturity  of  certificate  of 
deposit,  see  note  to  First  Nat.  Bank  v.  Se- 
curity Nat.  Bank,  16  L.R.A.  386. 

It  remains  to  call  attention  to  the  fact 
that  in  those  jurisdictions  where  the  stat- 
ute of  limitations  is  held  to  commence  to 
run  against  an  action  on  a  certificate  of 
deposit  from  demand,  what  appears  on  its 
face  to  be  a  certificate  of  deposit  may  be 
held  by  the  court  to  be  in  fact  a  promis- 
sory note,  and  not  a  certificate  of  deposit, 
necessitating  the  holding,  of  course,  that  the 
statute  of  limitations  commences  to  run 
from  its  date. 

A  case  of  this  nature  is  Baker  v.  Leland, 
9  App.  Div.  365,  41  N.  Y.  Supp.  399,  where 
an   instrument   marked   "certificate   of   de- 

Eosit"  and  continuing  as  follows:  "Mr. 
luzern  Eaton  has  deposited  in  this  bank 
two  hundred  dollars,  payable  to  the  order  of 
himself,  three  months  after  date,  in  cur- 
rent funds,  on  return  of  this  certificate 
properly  indorsed,  and  shall  receive  inter- 
est at  the  rate  of  7  per  cent  per  annum  if 
left  —  months  from  date,"  was  held  to  be 
a  promissory  note,  and  not  a  certificate  of 
deposit,  and  therefore  an  action  brought 
upon  it  more  than  six  years  after  the  in- 
strument became  due  was  barred  by  the 
statute  of  limitations.  6.  V. 
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On  April  5,  1894,  James  Gardner,  then  a 
member  of  the  said  banking  firm,  died,  and 
letters    testamentary    were    duly   issued   to 
executors   named    in    his    will.      After    his 
death,  Morrow  and  Jack,  the  surviving  mem- 
bers   of    the    firm,    continued    the    banking 
business  under   the   same  firm  name   until 
September  18,  1896,  when  they  executed  a 
deed  of  assignment  for  the  benefit  of  credit- 
ors.    The  assignee  closed  up  the  assigned 
estate,  the  creditors  receiving  a  little  less 
than  12  per  cent  on  their  claims.     James 
Gardner,  some  time  before  his  death,  sold 
limestone  in  place,  which  was  to  be  paid 
for  as  quarried,  and  his  executors,  since  his 
death,  have  been  in  receipt  of  income  from 
the  sale  of  it.     They  have  filed  six  partial 
accounts   of  his   personal  estate,   including 
the  income  from  the  limestone,  all  of  which 
have    been    duly    audited    by    the    orphans* 
court  below,  and  distribution  has  been  made 
of  the  moneys  in  the  hands  of  the  executors 
to   the    decedent's    creditors,    among   whom 
were    depositors    in    the    banking    firm    of 
Gardner,   Morrow,   &   Company,   who  made 
deposits  prior  to'  his  death.     The  last  dis- 
tribution was  of  the  funds  in  the  hands  of 
the    surviving    executor    according    to    the 
sixth   account.     Michael  Morricy   failed  to 
present  his  certificate   of  deposit  for   pay- 
ment, either  at  the  banking  house  of  Gard- 
ner, Morrow,  &  Company,  during  the  life- 
time  of   James   Gardner,   or   while   it   was 
conducted  by   his  surviving  partners   after 
his  death,  or  at  the  distribution  of  the  as- 
signed estate  of  the  surviving  partners,  or 
at  any  of  the  distributions  of  the  personal 
estate  of  James  Gardner  made  on  the  first 
five  accounts  filed.     He  lived  in  the  moun- 
tains   some    30   miles    from    Hollidaysburg, 
and  could  neither  read  nor  write.     He  had 
no  knowledge  of  the  death  of  James  Gard- 
ner, of  the  failure  of  the  banking  house,  of 
the  distribution  of  the  assigned  estate  of  the 
surviving  partners,  or  of  the  five  distribu- 
tions made  on  the  estate  of  James  Gardner, 
until  some  time  in  1907.    On  April  28,  1909, 
he  presented  his  certificate  for  payment  to 
the  auditor  making  distribution  on  the  sixth 
account.     The  auditor  held  that  the  claim 
was  barred   by  the  statute   of   limitations. 
While  we  cannot  follow  with  approval  some 
of  the  reasons  given  by  the  learned  judge 
below  for  sustaining  the  report  of  the  audi- 
tor,  we   do   concur   in   his   conclusion   that 
the  claim  of  appellant's  decedent  was  prop- 
erly disallowed. 

Although  the  certificate  of  deposit  issued 
to  Morricy  by  the  banking  firm  of  Gardner, 
Morrow,  &  Company,  was  payable  on  its 
face  to  his  order  upon  its  return  six  months 
after  date,  it  was  not  due  so  as  to  give  a 
right  of  action  upon  it  until  payment  was 
demanded.  The  rule  as  to  a  certificate  of 
29  L.R.A.(N.S.) 


deposit  issued  by  a  banking  house  and'  pay- 
able to  the  order  of  the  depositor  upon  the 
return  of  the  certificate  is  that  it  is  not 
due  or  suable  until  return  of  it  and  demand 
has  been  made  for  the  money,  from  which 
time  the  statute  of  limitations  begins  to 
run;  and  it  is  no  defense  against  a  claim  on 
such    a    certificate    that    demand    had    not 
been  made  within  six  years  from  its  ma- 
turity.   Girard  Bank  v.  Bank  of  Penn  Twp. 
39  Pa.  92,  80  Am.  Dec.  507;  Finkbone's  Ap- 
peal, 86  Pa.  368;  McGough  v.  Jamison,  107 
Pa.  336;  Riddle  v.  First  Nat.  Bank  (CO.) 
27  Fed.  603;  1  Bolles,  Modern  Law  of  Bkg. 
p.   462.     If   the<  banking  firm  of  Gardner, 
Morrow,  &,  Company  had  continued  to  be  a 
going  concern  up  to  April  28,  1909, — ^nearly 
eighteen  years  after  the  certificate   of  de- 
posit was  issued  to  Morricy, — and  he  had 
then  presented  it  to  the  firm  and  demanded 
payment,  the  statute  of  limitations  would 
have  been  no  defense  to  it;  but  this  is  not 
the  situation  here  presented.     What  we  are 
to  determine  is  whether,  under  the  condi- 
tions existing  when   the  certificate   of   de- 
posit  was    presented    for    payment    to    the 
surviving  personal  representative  of  Gard- 
ner, the  deceased  partner,  the  right  to  re- 
cover upon  it  was  barred  by  the  statute  of 
limitations.      Changed  conditions  at  times 
beget  new  duties  to  parties  to  an  existing 
contract,  and  what  might  not  have  been  a 
duty  on  the  part  of  Morricy  while  the  bank- 
ing firm  continued  in  existence  might  have 
become   so   when   it  ceased   to   exist.     The 
claim  as  now  made  by  Morricy*s  personal 
representative  is  against  the  estate  of  one 
of  the  deceased  partners  who  died   fifteen 
years  l>efore  the  certificate  was  ever  present- 
ed against  his  estate.    His  death  ipso  facto 
dissolved  the  partnership,  and  the  law  pre- 
sumes that  Morricy  had  notice  of  his  death. 
Ignorance  of  it,  and  ignorance  of  the  dis- 
solution   of   the   partnership   that   followed 
upon  it,  will  not  be  regarded  by  the  law 
as  any  excuse  for  the  delay  of  the  unfortu- 
nate depositor  in  presenting  his  claim.    The 
law  knows  only  that  he  delayed  for  fifteen 
years  from  the  time  Gardner  died  in  making 
a  demand  for  payment  against  his  estate, 
anc*  the  question  is  whether  he  could  thus 
sleep  on  his  conceded  right  £o  make  a  de- 
mand during  all  that  period,  and  then  be 
heard  to  say  that  the  statute  of  limitations 
did   not  commence   to  run  until   1909,   be- 
cause he  had  chosen  not  to  make  demand  be- 
fore that  time.    As  stated,  he  is  conclusive- 
ly presumed  to  have  known  that  Gardner 
died  and  that  the  partnership  was  dissolved. 
He  is  further  presumed  to  have  known  that 
the  law  contemplates  the  settlement  of  a  de- 
cedent's estate  and  the  payment  of  credit- 
ors within  a  year  from  the  time  of  death. 
Such  is  the  plain  intendment  of  the  statutes 


1910. 


RE  GARDNER. 


691 


relating  to  the  distribution  of  decedents' 
estates.  After  two  years  the  real  estate  of 
a  decedent  is  absolutely  discharged  from  un- 
recorded claims,  but,  if  the  contention  of 
this  appellant  should  prevail,  a  claim  on 
a  simple  contract  not  heard  of  for  fifteen 
years  from  the  time  of  the  death  of  the  de- 
cedent is  to  be  allowed  to  participate  in  the 
distribution  of  his  estate  under  the  general 
rule  that  the  statute  of  limitations  does  not 
run  against  certificates  of  deposit  issued  by 
a  bank  except  from  the  time  demand  is 
made.  It  is  often  said  that  there  is  no  rule 
without  its  exception,  and  this  is  true  in 
the  case  before  us.  To  hold  that  the  estate 
of  a  deceased  member  of  a  banking  firm  is 
to  be  indefinitely  liable  to  a  depositor  to 
whom  his  firm  may  have  issued  a  certificate, 
payable  on  demand,  would  be  to  permit  the 
estates  of  the  other  partners,  if  deceased,  to 
be  distributed  without  any  opportunity  to 
compel  contribution  by  the  representative 
of  the  deceased  partner  against  whose  es- 
tate the  claim  might  be  made  and  allowed. 
The  only  true,  reasonable,  and  equitable  rule 
to  be  applied  in  >the  present  case  is  that 
laid  down  in  Morrison  v.  Mullin,  34  Pa.  12: 
"But  was  the  statute,  therefore,  never  to 
close  upon  such  an  agreement, — never  to 
commence  running, — if  the  plaintiff  chose  to 
sleep  on  his  rights?  The  statute  fixes  the 
period  within  which  suit  may  be  brought  in 
case,  to  recover  money,  pr  to  enforce  a  prom- 
ise, to  *six  years  next  after  the  causes  of 
action,  or  suit,  and  not  after.'  'From  the 
time  the  right  of  action  accrues.'  Overton 
v.  Tracey,  14  Serg.  &  R.  311.  To  give  ef- 
fect to  the  spirit  of  the  statute,  the  law 
sometimes,  in  the  absence  of  stipulation  by 
the  parties,  fixes  the  time  when  the  cause 
of  action  shall  be  taken  to  have  accrued  by 
the  duty  of  diligence  required  of  the  party. 
Where  the  time  for  doing  an  act,  necessarily 
precedent  to  bringing  suit,  is  indefinite,  it 
allows  a  reasonable  time.  When  that  rea- 
sonable time  has  elapsed,  the  duty  of  dili- 
gence begins.  And,  if  this  consists  in  the 
assertion  of  a  legal  right,  then  is  the  time 
from  whence  the  statute  should  begin  to 
run." 

It  would  not  be  an  unreasonable  rule  to 
hold,  where  there  is  a  right  to  demand  pay- 
ment from  the  estate  of  a  decedent, — such 
right  as  Morricy  possessed  when  Gardner 
died, — that  the  demand  ought  to  be  made 
within  the  time  contemplated  by  the  stat- 
utes for  the  settlement  of  decedents'  es- 
tates; but,  in  any  event,  the  time  within 
which  such  demand  ought  to  be  made  against 
a*  decedent's  estate  should  not  exceed  the 
period  within  which  a  right  of  action  is  en- 
forceable. This  conflicts  with  no  settled 
rule.  •  In  the  case  at  bar  Morricy  had  a 
right  to  demand  payment  six  months  after 
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the  certificate  was  issued  to  him.  As  long 
as  those  who  issued  it  continued  to  live, 
he  was  not  called  upon  to  make  any  demand 
to  prevent  the  running  of  the  statute,  but 
when  the  conditions  changed,  when  the  part- 
nership was  dissolved  by  the  death  of  Gard- 
ner, and  his  estate  became  at  once  liable 
to  pay  the  depositors,  it  offends  reason  to 
say  that,  notwithstanding  the  right  of  the 
depositor,  Morricy,  to  make  demand  for  the 
payment  of  his  certificate  from  Gardner's  es- 
tate, he  could  sleep  on  that  right  for  fif- 
teen years  and  then  for  the  first  time  make 
demand  and  have  his  claim  allowed.  The 
duty  of  diligence  on  the  part  of  Morricy  be- 
gan with  the  death  of  Gardner,  and  the  law 
indulged  him  in  making  demand  for  six 
years  from  the  date  that  letters  were  grant- 
ed upon  the  estate  and  there  was  someone 
upon  whom  he  could  make  demand,  but  after 
that  period,  by  analogy  to  the  statute  of 
limitations,  it  was  too  late  to  make  the  de- 
mand. For  this  reason  the  claim  of  the 
appellant  was  properly  disallowed  by  the 
court  below. 

Decree  affirmed  at  appellant's  costa. 


SOUTH  DAKOTA  SUPREME  COURT. 

CHARLES  SCHULL,  Respt., 
▼. 

HOLLIS  L.  HOPKINS,  Appt 

(—  S.  D.  — ,  127  K  W.  550.) 

Libel—  charging    candidate    for    olHce 
with  unfitness. 

1.  A  publication  charging  a  candidate 
for  renomination  for  the  office  of  state's 
attorney  with  unfitness  for  office  because 
of  his  record  in  prosecuting  gamblers  only 
under  threat  of  removal  from  office  is  not 
libelous  per  ae. 

Same  —  necessity    of    actual    malice. 

2.  One  publishing  to  voters  a  false  charge 
ao^ainst  a  candidate  for  re-election  to  the 
office  of  state's  attorney,  to  the  effect  that 
he  was  unfit  for  office  because  he  prosecuted 
gamblers  only  under  threat  of  removal  from 
office,  is  not  answerable  for  libel  unless 
shown  to  have  been  actuated  by  actual  mal- 
ice. 

Same  —  desire    to    defeat   candidate  ^ 
evidence  of  malice. 

3.  The  mere  expression  in  a  communica- 
tion to  voters  of  a  desire  to  defeat  a  cer- 
tain candidate  for  office  is  not  sufficient  to 
show  a  malicious  motive  for  the  publica- 
tion, so  as  to  render  the  publisher  answer- 
able for  libel  in  case  there  are  false  state- 
Note. —As  to  whether  malice  precluding 

qualified  privilege  may  be  inferred  from 
publication  alone,  see  note  to  Sunlev  v. 
Metropolitan  L.  Ins.  Co.  12  L.R.A.(N.S.) 
01. 
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men  is  in  the  publication,  tending  to  in- 
jure the  candidate,  where  there  was  proba- 
ble cause  for  the  statements. 

Same  —  probable  cause. 

4.  Probable  cause  for  charging  a  candi- 
date for  re-election  to  the  office  of  state's 
attorney  with  unfitness  for  office  because  of 
unwillingness  to  prosecute  gamblers  ex- 
ists where  he  was  seen  about  gambling 
places,  did  not  act  upon  complaints  against 
gamblers,  and  locked  his  doors  against  a 
committee  seeking  to  interview  him  upon 
the  subject. 

Same  —  failure  to  Establish  Justifica- 
tion —  malice. 

5.  Failure  of  one  sued  for  libel  in  char- 
ging a  candidae  for  office  with  unfitness 
therefor  because  of  facts  stated,  to  establish 
a  plea  of  truth  as  a  defense,  cannot  be  tak- 
en into  consideration  by  the  jury  in  esti- 
mating damages,  as  tending  to  show  malice. 

(June  18,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Codington 
County  in  plaintiff's  favor,  and  from  an  or- 
der denying  a  new  trial  in  an  action  brought 
to  recover  damages  for  the  publication  of  an 
alleged  libel.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sherin  A  Sherin,  for  appel- 
lant: 

The  burden  was  on  the  plaintiff  to  prove 
actual  malice  before  any  recovery  could  be 
had. 

Lauder  v.  Jones,  13  N.  D.  525,  101  N.  W. 
907;  Myers  v.  Longstaff,  14  S.  D.  98,  84 
N.  W.  233;  Boucher  v.  Clark  Pub.  Co.  14 
S.  D.  72,  84  N.  VV.  237;  Ross  v.  Ward,  14 
S.  D.  240,  86  Am.  St.  Rep.  746,  85  N.  W. 
182;  Hemmens  v.  Nelson,  138  N.  Y.  517, 
20  L.R.A.  444,  34  N.  E.  342;  Western  U. 
Teleg.  Co.  v.  Cashman,  9  L.R.A.(N.S.)   145, 

81  C.  C.  A.  5,  149  Fed.  367,  9  A.  &  E.  Ann. 
Cas.  693;  Scougale  v.  Sweet,  124  Mich.  311, 

82  N.  W.  1062. 

An  attempt  to  prove  justification  was 
not  evidence  of  malice  unless  such  attempt 
was  made  in  bad  faith. 

Pfister  V.  Milwaukee  Free  Press  Co.  139 
Wis.  627,  121  N.  W.  938;  Marx  v.  Press 
Pub.  Co.  134  N.  Y.  561,  31  N.  E.  918;  Wil- 
lard  v.  Press  Pub.  Co.  52  App.  Div.  448, 
65  N.  Y.  Supp.  73;  Upton  v.  Hume,  24  Or. 
420,  21  L.R.A.  493,  41  Am.  St.  Rep.  863, 
33  Pac.  810;  Distin  v.  Rose,  69  N.  Y.  122; 
Cruikshank  v.  Gordon,  118  N.  Y.  178,  23 
N.  E.  457;  Bisbey  v.  Shaw,  12  N.  Y.  67; 
Klinck  V.  Colby,  46  N.  Y.  427,  7  Am.  Rep. 
360;  Spooner  v.  Keeler,  51  N.  Y.  527. 

Defendant  had  probable  cause  for  the 
barges  made. 

Scougale  v.  Sweet,  supra. 

Messrs.  Loucks  &  Mather  also  for  ap- 
pellant. 

Mr.  Wilbur  S.  Glass  for  respondent. 
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McCoy,  J.,  delivered  the  opinion  of  the 
court : 

It  appears  from  the  record:  Tliat  the 
respondent,  Charles  Schull,  plaintiff  in  the 
circuit  court,  was  on  the  4th  day  of  June, 
1908,  the  duly  elected,  qualified,  and  act- 
ing state's  attorney  for  Codington  county, 
and  that  at  that  time  he  was  a  candidate 
for  renomination  and  election  at  the  then 
approaching  primary  election  to  be  held  on 
June  9,  1908.  That  the  appellant,  Hollis 
L.  Hopkins,  defendant  in  the  lower  court 
was  a  resident  and  elector  of  said  county, 
and  that  he  was  instrimiental  and  concerned 
in  publishing  and  circulating  among  the 
voters  of  said  county  the  following  printed 
handbill  or  circular: 

The  Ministers  Take  a  Fall  Out  of  Charles 

Schull. 

The  following  address  is  being  sent  out 
by  letter  mail  this  week  by  the  ministers,  to 
every  voter  in  Codington  county  outside 
this  city: 

"Watertown,  S.  Dak.  June  4,   1908. 
"To  the  Voters  of  Codington  County: 

"Gentlemen: — 

"Since  Charles  Schull  is  giving  a  false 
interpretation  to  certain  statements  which 
we,  the  undersigned,  indorsed  in  our  desire 
to  be  more  than  fair  to  one  with  whom  we 
are  forced  to  differ  radically,  and  since  he 
has  published  the  stittement  that  'there  is  no 
real  issue  at  all  between  himself  and  the 
ministers,*  we  feel  called  upon  to  give  a  defi- 
nite statement  regarding  the  matter.  Had 
it  not  been  for  the  use  of  the  word  *repeat- 
edly*  in  the  statement  made  in  the  Water- 
town  Times  of  May  21st  regarding  our  at- 
tempt to  see  Mr.  Schull,  no  further  word 
from  us  on  the  matter  would  have  been 
necessary. 

"The  attempt  to  see  Mr.  Schull  was  made 
as  a  matter  of  courtesy,  to  give  him  a 
chance  if  he  would  use  it,  knowing  that  his 
connection  with  the  gambling  element  of  this 
city  was  such  that  we  could  not  expect  him 
to  prosecute  them.  When  he  remained  be- 
hind a  locked  door,  as  he  now  admits,  after 
we  had  made  an  appointment  over  the 
telephone  to  see  him  just  the  hour  we  called, 
we  felt  that  further  attempts  would  be  use- 
less. When  the  gambling  houses  were  rai'I- 
ed  we  did  not  let  Mr.  Schull  know  of  it 
until  the  gamblers  and  their  property  were 
in  the  hands  of  the  sheriff,  because  we  were 
afraid,  judging  by  the  attitude  he  had  tak- 
en toward  gambling  up  to  that  time,  three 
months  ago,  that  the  raid  would  be  use- 
less if  he  were  notified.  His  prosecution  of 
the  cases  made  with  the  threat  hanging 
over  him  that  a  failure  to  do  so  would  con- 
stitute the  ground  for  proceedings  to  remove 
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him  from  office.  We  feel  that  his  record, 
personally  and  officially,  unfit  him  in  every- 
way for  the  high  and  responsible  office  of 
state's  attorney. 

"We  are  not  working  in  the  interest  of 
any  faction  or  party,  but  in  the  interest  of 
law  enforcement,  by  a  man  of  character 
and  ability,  when  we  urge  all  who  cast  a 
ballot  at  the  Republican  primaries  June 
0th,  who  favor  the  suppression  of  open 
gumbling,  to  lay  aside  all  fractional  preju- 
dice and  cast  a  vote  for  Perry  F.  Loucks, 
who  has  pledged  himself  to  do  that  work  if 
elected. 

"We  have  every  reason  to  believe  that 
our  attitude  in  this  matter  is  shared  by  all 
the  ministers  of  this  city. 

"If  any  doubt  this,  or  about  the  genuine- 
ness of  this  statement  in  general,  we  will 
consider  it  a  favor  if  you  will  see  us  person- 
ally or  make  use  of  the  telephone. 

**Rol.    L.    Palmerton,    Phone-Green    557, 
"Pastor  First  Baptist  Church. 

"John  P.   Clyde,   Phone-Red   144, 

"Pastor  First  Congregational  Church." 

Respondent  thereafter  instituted  this  suit 
to  recover  damage  against  appellant,  alleg- 
ing in  his  complaint  that  said  publication, 
and  the  charge  therein  contained,  was  whol- 
ly false  and  without  foundation  in  fact,  and 
was  known  to  be  so  by  appellant;  that  the 
same  was  published  by  appellant  with  ex- 
press malice  against  respondent,  intending 
thereby  to  injure  him  in  his  office  and  oc- 
cupation as  attorney.  Appellant  denied 
generally  the  allegations  of  said  complaint, 
and  also  alleged  that  said  publication  was 
in  fact  true  in  substance  and  in  fact,  and 
that  the  said  matter  contained  in  the  said 
publication  was  of  public  interest  to  the  peo- 
ple of  said  community,  and  that  the  same 
was  a  privileged  communication  because  of 
the  candidacy  of  respondent  for  the  ofiice 
of  state's  attorney.  The  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  respond- 
ent. Motion  for  new  trial  being  overruled, 
appellant  has  brought  the  cause  before  this 
court  on  appeal,  assigning,  among  other 
things,  the  insufficiency  of  the  evidence  to 
sustain  the  verdict,  in  this:  that  there  is 
no  evidence  to  show  that  appellant  had  any 
actual  malice  against  or  towards  respond- 
ent at  the  time  of  said  publication.  In 
this  contention  we  are  of  the  opinion  that 
appellant  is  right.  The  publication  in 
question  is  not  libelous  per  ae.  It  does 
not  charge  respondent  with  the  commis- 
sion of  any  criminal  act.  Upon  its  face 
and  by  its  purport,  it  appears  to  be  a 
privilepred  publication,  and  could  only  be- 
come libelous  where  the  publication  was 
shown  to  be  made  with  actual  malice. 
The  burden  was  on  respondent  to  show  by 
competent  evidence  that  appellant  acted 
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with  actual  malice.  Malice  under  such 
circumstances  is  never  inferred  or  pr(^- 
suined  from  the  falsity  of  the  charge 
alone.  The  publication  being  privileged, 
the  presumption  of  good  faith  prevails 
until  overcome  by  evidence  showing  ac- 
tual malice. 

The  proposition  here  involved  has  here- 
tofore been  clearly  and  well  considered  by 
this  court  in  some  very  similar  cases. 
In  the  case  of  Myers  v.  Longs taff,  14  S. 
D.  98,  84  N.  W.  233,  the  trial  court  in- 
structed  he  jury  as  follows:  "The  law 
provides  that  a  privileged  communication, 
so  far  as  it  relates  to  this  case,  is  one 
made  in  a  communication,  without  mal- 
ice, to  a  person  or  persons  interested  there- 
in, by  one  who  is  also  interested,  or  by 
one  who  stands  in  such  relations  to  the 
persons  interested  as  to  afford  a  reason- 
able ground  for  supposing  the  motive  ior 
the  communication  innocent.  The  defend- 
ant claims  that,  the  plaintiff  being  at  the 
time  a  candidate  for  office  at  the  hands 
of  the  voters  of  this  community,  and  he 
(the  defendant)  being  a  resident  of  the 
city  of  Huron,  he  was  interested  in  the 
result,  and  that  the  residents  of  the  city, 
to  whom  the  publications  were  addressed 
and  who  read  the  paper  published  by  him, 
were  also  interested  in  like  manner;  that 
he  was  not  actuated  or  inspired  by  malice 
in  publishing  the  articles  referred  to;  and 
that  they  are  therefore  privileged  under 
the  rules  which  I  have  given  you,  and 
were  therefore  not  libelous.  And  general- 
ly, upon  the  question  of  privileged  com- 
munications, I  charge  you  that  the  law 
is  that  the  fitness  and  qualifications  of  a 
candidate  for  an  elective  ofiice  may  be  a 
subject  for  the  freest  scrutiny  and  inves- 
tigation, either  by  the  proprietor  of  a 
newspaper  or  by  a  voter  or  person  hav- 
ing an  interest  in  the  matter,  and  that 
much  latitude  must  be  allowed*  in  the 
publication  for  the  information  of  voters 
of  charges  affecting  the  fitness  of  a  can- 
didate for  the  place  he  seeks  so  long  as  it 
is  done  honestly  and  without  malice.  Nor 
will  such  a  publication  be  actionable  with- 
out proof  of  express  malice,  although  it 
may  be  harsh,  unjust,  and  unnecessarily 
severe;  for  these  are  matters  of  opinion, 
of  which  the  party  making  the  publica- 
tion has  a  right  to  judge  for  himself.  In 
the  case  of  such  a  publication,  the  occa- 
sion rebuts  the  inference  of  malice  which 
the  law  would  otherwise  raise  from  the 
falsity,  and  no  right  of  action  exists,  even 
though  the  character  of  the  party  has  suf- 
fered, unless  he  is  able  to  show  the  ex- 
istence of  actual  malice.  You  will,  how- 
ever, understand  that  this  privileare  ac- 
corded  to   a   newspaper   publisher   or   any 
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other  person  cannot  avail  anyone  as  a 
defense  who  may  seek  under  cover  of  it  to 
maliciously  attack  or  traduce  the  char- 
acter of  any  person  by  publishing  of  such 
person  false  and  libelous  articles  con- 
cerning himself.  If  a  publication  attacks 
the  private  character  of  a  candidate  for 
office  by  falsely  imputing  to  him  a  crime 
in  some  respect,  not  specially  going  to  the 
question  of  his  fitness  for  the  office  to 
which  he  aspires,  it  is  not  privileged  by 
the  occasion,  either  absolutely  or  quali- 
fiedly,  is  actionable  per  8€,  and  the  law 
implies  malice;  and  it  is  no  justification 
that  the  publication  was  made  with  honest 
belief  in  its  truth,  in  good  faith,  and  for 
the  purpose  of  influencing  voters.  Such 
publications  can  only  be  justified  by  proof 
of  their  truth."  This  instruction  was 
wholly  sustained  and  approved  by  this 
court.  In  rendering  decision  in  that  case, 
Justice  Corson  quoted  with  approval  the 
following:  "  *A  communication  to  be  privi- 
leged must  be  made  upon  a  proper  oc- 
casion, from  a  proper  motive,  and  must 
be  based  upon  reasonable  or  probable 
cause.  When  so  made  in  good  faith,  the 
law  does  not  imply  malice  from  the  com- 
munication itslef,  as  in  the  ordinary  case 
of  libel.  Actual  malice  must  be  proved 
before  there  can  be  a  recovery.  And 
whether  a  communication  be  privileged 
or  not  is  a  question  for  the  court,  not  for 
the  jury.  •  .  .  That  the  description 
of  cases  recognized  as  privileged  com- 
munications must  be  understood  as  ex- 
ceptions to  this  .  .  .  [general  rule]. 
The  rule  of  evidence  as  to  such  cases  is 
accordingly  so  far  changed  as  to  impose  it 
upon  the  plaintiff  to  remove  those  pre- 
sumptions flowing  from  the  seeming  obli- 
gations and  situations  of  the  parties,  and 
to  require  him  to  bring  home  to  the  de- 
fendant the  existence  of  malice  as  the  true 
motive  for  his  conduct.' "  And .  Justice 
Corson,  in  rendering  such  decision,  also 
used  this  pertinent  language:  "In  the 
case  at  bar  the  occasion  was  a  proper  one, 
and  the  publication  a  privileged  one,  and 
in  such  case,  as  we  have  seen,  the  law  does 
not  imply  malice,  but  actual  malice  must 
be  proved  before  there  can  be  a  recovery. 
The  court,  therefore,  was  clearly  right 
in  his  instructions  to  the  jury."  The 
same  principles  are  held  in  Boucher  v. 
Clark  Pub.  Co.  14  S.  D.  72,  84  N.  W.  237, 
and  in  Ross  v.  Ward,  14  S.  D.  240,  86  Am. 
St.  Rep.  746,  85  N.  W.  182.  Now,  in  this 
case  at  bar,  the  evidence  shows  that  de- 
fendant, the  appellant,  expressed  a  desire 
to  defeat  respondent  for  renomination. 
This  is  the  only  possible  evidence  in  this 
case  outside  of  the  publication  itself  which 
might  tend  to  show  a  malicious  motive  on 
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the  part  of  appellant,  but  we  are  of  the 
opinion  that  no  such  mterence  can  reason- 
ably be  drawn   therefrom.     The  appellant, 
as  an  American  citizen  and  voter,  had  the 
right   to    oppose    the    renomination  of  re 
spondent,  and,  so  far  as  shown  by  the  rec- 
ord, his  desire  to  defeat  the  renomination 
of  respondent  must  be  presumed  to  haTe 
been  based  on  the  matter  stated  in  said  pub- 
lication.    While  respondent,  in  a  manner, 
denied  any  connection   with   the  gamblins 
element  in  his  county,  or  that  he  was  dil- 
atory in  prosecuting  gambling  offenses,  ur 
that  he  had  taken  an  attitude  in  opposi- 
tion to  such  proceedings,  still  it  concliuive- 
ly  appears  from  the  evidence,  and  fn»D  tk 
cross-examination  of  respondent,  that  there 
was  much  probable  cause  for  a  reasonable 
person   to   honestly   and   in   goo4  faith  so 
conclude.     It  conclusively  appears  that  re- 
spondent had  been  seen  about  such  places: 
it  conclusively  appears  that  complaint  had 
been    maae    to    him    and    prosecutioos  re- 
quested; it  conclusively  appears  that  pn>«- 
cutions  were  not  started  by  him  on  sncl) 
complaints;    and    it    conclusively    appears 
that  what  prosecutions  were  started  vere 
instituted  by  other  attorneys;  it concluai^-e- 
ly  appears  that  when  a  committee,  interest- 
ed in  such  prosecutions,  telephoned  to  r^ 
spondent  that  they  were  coming  to  see  bin.. 
that  they  found,  on  arrival  at  his  office  a 
few   minutes    later,    the    door   locked,  aitt! 
were   unable   to   gain   admittance;    it  con- 
clusively appears  that  respondent  was  in  bU 
office   at   that  time.     These  circiimstancf^< 
while  not  conclusive  evidence  of  the  tnst^ 
of   the   matters   stated    in    the   pablicati^n 
complained  of,  were  suflicient  to  show  prul- 
able   cause   for  honestly    so   believingt  anl 
sufficient  to  overcome  anv  inference  of  brn 
faith  that  might  otherwise  arise  from  tV 
surrounding  circumstances  of  the  case,  ^''* 
far  as  disclosed  by  the  record.     In  the  ra<e 
at  bar  the  evidence  not  only  fails  to  ^b  -^ 
actual    malice,    but,    on    the    contrary,  ti- 
undisputed  evidence  tends  to  show  pn«bab>e 
cause,  such  as  would  justify   a  re  S'-«nai!-- 
person   in   honestly  entertaining  the  hcW: 
that  said  article  was  true.     A  mistake  :i 
such  belief  or  judgment  unaer  such  circuit - 
stances  cannot  be  the  subject  of  libel.    Os-: 
who  is  a  candidate  for  an  office  at  the  haTiO^ 
of  the   people  invites  consideration  of  j  * 
qualiflcations  and  fitness  for  such  office.  air>. 
in  such  consideration  thereof,  those  internet 
ed  may  freely  discuss  the  past  official  rt^^^ri 
of   such   candidates,   in   order   to   ascertaia 
whether   they  desire  to  oppose  or  supp^.-rt 
him,  without  being  liable  to  prosecution  f"''| 
libel,  where  such  persons  act  without  actual 
malice,  and   in  good  faith,    althoueh.  a*  a 
matter  of  fact,  they  may  be  mistaken  as  to 
the  truth  of  assertions  made  under  such  c> 
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cumstanccs ;  the  exception  to  this  rule  be- 
ing that  one  under  guise  and  cover  of  this 
privilege  will  not  be  perraitted  in  bad  faith 
to  maliciously  attack  or  traduce  the  char- 
acter of  a  candidate  for  office  by  publishing 
of  and  concerning  him  false  and  libelous 
articles.  There  is  nothing  in  the  evidence 
of  this  case  which  has  a  tendency  to  show 
that  appellant  was  using  this  privileged 
communication  other  than  in  good  faith. 
Notwithstanding  respondent  denied  and  at- 
tempted to  explain  away  the  .circumstances 
in  connection  with  the  matters  stated  in  said 
article,  there  still  remained,  undisputed, 
the  facts  which  constitute  probable  cause. 
If  appellant  in  this  case  had,  at  the  close 
of  all  the  testimony,  moved  for  a  directed 
verdict,  and  assigned  the  overruling  thereof 
as  error,  as  was  done  in  Boucher  v.  Clark 
Pub.  Co.  supra,  then  almost  precisely  the 
same  situation  would  exist  in  this  case  as 
in  that.  The  appellant  in  the  case  at  bar 
has  accomplished  the  same  result  by  anoth- 
er route  in  moving  for  a  new  trial  on  the 
ground  of  insufficiency  of  the  evidence. 

Among  other  things,  the  jury  was  in- 
structed as  follows:  ''The  defendant  has 
pleaded  the  truth.  When  the  defendant  in 
such  case  as  this  pleads  the  truth,  and  al- 
leges in  his  answer  that  the  article  the 
publication  of  which  he  complains  of  is 
true,  and  a  material  part  of  that  justifi- 
cation fails,  the  plea  fails  altogether,  and 
the  fact  that  he  has  pleaded  so,  stated  in 
his  answer  that  the  article  was  true,  and 
tlien  fails  to  establish  its  truth,  may  be 
taken  into  consideration  by  the  jury  in 
estimating  damages,  if,  having  found  all 
the  issues  in  plaintiff's  favor,  they  have 
passed  to  the  question  of  damages,  as  it 
is  evidence  in  such  case,  tending  to  show 
malice,  and  continued  malice."  To  which 
instruction  appellant  excepted  and  now 
assigns  as  error.  We  are  of  the  opinion 
that  this  instruction  was  erroneous,  and 
embodied  law  not  applicable  to  this  class 
of  cases,  and  was  prejudicial  and  mislead- 
ing. If  the  principles  laid  down  in  the 
instructions  given  in  Myers  v.  Longstaff, 
supra,  are  correct,  then  this  instruction 
must  necessarily  be  error.  There  it  is  held 
that  malice  should  not  be  inferred  from 
the  falsity  of  the  charge  in  this  class  of 
cases.  In  this  class  of  cases  the  defend- 
ant may  not  be  guilty,  although  the  pub- 
lication is  ever  so  false,  providing  he  hon- 
estly and  in  good  faith  believed  (under 
circumstances  warranting  such  belief)  the 
article  to  be  true,  although  he  was,  as  a 
matter  of  fact^  mistaken.  It  is  the  bad 
faith  of  the  defendant,  coupled  with  thr 
falsity  of  the  article,  that  constitutes  the 
gist  of  plaintiff's  cause  of  action,  and  al- 
though an  article  may  be  shown  to  be 
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false,  in  order  to  entitle  plaintiff  to  recov- 
er, he  must  further  prove,  outside  of  and 
beyond  the  article  itself,  the  actual  malice 
and  bad  faith  of  defendant,  and  which  in 
this  case  is  wholly   wanting. 

For  the  reasons  stated,  the  judgment 
of  the  Circuit  Court  is  reversed  and  a  new 
trial   ordered. 

Haney,  J.: 

I  concur  in  the  conclusion  that  the 
judgment  should  be  reversed  on  the 
ground  of  error  in  the  charge  to  the  jury. 

Whiting,  P.  J.: 

I  concur  in  the  view  of  Haney,  J.,  aB 
above  set  forth. 

Petition  for  rehearing  denied. 


VERMONT   SUPREME   COURT. 

A.  H.  PIERSON 

V. 

FRANK  L.  HUNTINGTON. 

(82  Vt.  482,  74  Atl.  88.) 

Commercial  paper  —  bona  fide  holder  — 
suspicious  circumstances. 

1.  One  who  purchases  negotiable  paper 
without  inquiry,  when  the  circumstances 
are  such  as  would  excite  the  suspicion  of 
a  prudent  and  careful  man,  does  not  stand 
in  the  position  of  a  bona  fide  holder. 

Same  —  transfer  In  breach  of  agree- 
ment —  fraud. 

2.  The  transfer  of  a  note  in  violation  of 
an  agreement  that  it  will  be  returned  if 
the  property  for  which  it  was  given  did  not 
give  satisfaction  is  a  fraud,  which  casts 
upon  the  transferee  the  burden  of  showing 
that  he  took  the  note  in  good  faith,  which 
includes  proof  that  he  paid  full  value  for  it. 

Same  —  absence  of  notice  —  effect. 

3.  That  a  note  was  purchased  without 
notice  of  a  defense  does  not,  of  itself,  as 
matter  of  law,  entitle  the  holder  to  en- 
force it,  where  it  was  transferred  in  viola- 
tion of  an  agreement  to  return  it  if  the 
property  for  which  it  was  given  did  not 
give  satisfaction. 

(October  38,  1909.) 

XCEPTIONS  by  plaintiff  to  rulings  of 
the    Washington    County    Court    made 

Note.  —  As  to  whether  the  fact  that  a 
negotiable  instrument  was,  contrary  to 
rigreenient,  transferred  before  tlie  happen- 
ing of  a  certain  continjjency,  imposes  the 
l)iir(]en  of  proof  as  to  bona  fides  upon  the 
holder,  see  note  to  McKnight  v.  Parsons,  22 
L.R.A.(N.S.)   718. 

See  also  note  to  Mee  v.  Carlson,  ante,  351, 
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during  the  trial  of  an  action  brought  to  re- 
cover upon  a  promissory  note  which  result- 
ed in  a  judgment  for  defendant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  N.  Theriault,  for  plain- 
tiflf: 

The  defense  of  want  or  failure  of  consid- 
eration cannot  be  asserted  against  a  remote 
party  who  is  a  bona  fide  holder  for  value, 
for  such  a  holder  of  negotiable  paper  takes 
the  title  free  from  th6  equities  which  might 
be  asserted  against  prior  parties. 

4  Am.  &  £ng.  Enc.  Law^  2d.  ed.  p.  198; 
Farlin  v.  Lovejoy,  29  111.  45;  Mulford  v. 
Shepard,  2  111.  583,  33  Am.  Dec.  432. 

It  is  incumbent  on  the  defendant  to  show 
notice  of  want  of  consideration  at  the  time 
indorsee  received  the  note,  or  that  there  was 
fraud  in  making  it. 

Farlin  v.  Lovejoy,  supra;  Swift  v.  Tyson, 
16  Pet.  1,  10  L.  ed.  865;  Mulford  v.  Shep- 
ard,  supra. 

Merely  suspicious  circumstances  or  care- 
lessness are  insufficient  to  necessitate  in- 
quiry and  prevent  a  person  from  being  a 
bona  fide  holder. 

Borgess  Invest.  Co.  v.  Vette,  142  Mo.  660, 
64  Am.  St.  Rep.  567,  44  S.  W.  754;  Lehman 
V.  Press,  106  Iowa,  389,  76N.  W.  818;  Rock- 
ville  Nat.  Bank  v.  Citizens'  Gaslight  Co. 
72  Conn.  682,  45  Atl.  361;  Sherman  v.  Ap- 
person,  4  Fed.  25;  Matthews  v.  Poythress, 
4  Ga.  287. 

A  collateral  agreement  cannot  be  set  up 
as  a  defense  to  a  note  valid  in  its  inception, 
when  the  plaintiff  purchased  in  good  faith 
for  value  and  without  notice,  nor  does  the 
collateral  agreement  afl'ect  the  validity  or 
negotiability  of  the  note. 

Miller  v.  Ottoway,  81  Mich.  199,  8  L.R.A. 
428,  21  Am.  St.  Rep.  613,  45  N.  W.  665; 
Rublee  v.  Davis,  33  Neb.  779,  29  Am.  St. 
Rep.  509,  51  N.  W.  135. 

Where  a  party  is  in  possession  of  a  nego- 
tiable instrument,  the  presumption  is  that 
he  holds  it  for  value,  and  the  burden  of 
proof  is  upon  him  who  disputes  it,  an  ex- 
ception being  where  the  defect  appears  on 
the  face  of  the  instrument. 

Goodman  v.  Simonds,  20  How.  343,  16  L. 
ed.  934;  Swift  v.  Smith,  102  U.  S.  442,  26 
L.  ed.  193;  Brown  v.  Spoflford,  95  U.  S. 
474,  47  L.  ed.  608;  Doe  v.  Northwestern 
Coal  &  Transp.  Co.  78  Fed.  62;  Hotchkiss 
v.  National  Shoe  &  Leather  Bank,  21  Wall. 
364,  22  L.  ed.  645. 

Mr.  John  G.  Wlnsr,  for  defendant: 

Plaintiff  acquired  the  note  without  mak- 
ing inquiry,  when  the  facts  were  sufficient 
to  put  an  ordinarily  prudent  man  upon  in- 
quiry as  to  the  same,  and  therefore  was  not 
a  bona  fide  holder. 

Ormsbee  v.  Howe,  54  Vt.  182,  41  Am.  Rep. 
841;  Roth  v.  Colvin,  32  Vt.  126;  Gould  v. 
29  L.R.A.(N.S.) 


Stevens,  43  Vt.  125,  6  Am.  Rep.  265;  Pa- 
sumpsic  Sav.  Bank  v.  First  Nat  Bank,  53 
Vt.  82;  Limerick  Nat.  Bank  v.  Adams,  7'- 
Vt.  132,  40  Atl.  106;  Bank  of  the  Republic 
V.  Baxter,  31  Vt.  101 ;  Capital  Sav.  Bank  L 
T.  Co.  V.  Montpelier  Sav.  Bank  k  T.  Co, 
Vt.  189,  59  Atl.  827. 
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Munson,  J.,  delivered  the  opinion  of  the 
court : 

The  note  in  suit  was  given  by  the  de- 
fendant to   the   Woodford   Distilling  Cosu 
pany,  and  was  indorsed  by  that  com  pan  \  v> 
the  plaintiff.     The  plaintiff's  case  was  ^ul^ 
mitted  in  depositions,  and  consisted  of  tb^ 
note  and  evidence  of  its  transfer  for  valiu 
before  maturity.     The  defendant's  cviJenn 
was  confined  to  matters  affecting  the  aute 
in  the  hands  of  the  payee.    The  plaintiff  of- 
fered nothing  in  reply.    The  trial  court  la? 
found  that  the  note  was  indorsed  to  tbr 
plaintiff  without  recourse,   for   a  valuabl 
consideration,    and    before    maturity;    ac. 
that  it  was  received  without  notice  of  a  dv- 
fense,    but    without    inquiry.      The   court 
found  further  that  the  assignment  was  b  t 
made  in  due  course  of  business,  basing  it-^ 
conclusion  upon  the  fact  that  the  plainiif 
took  the  note  thus  indorsed  without  inquin. 
when  he  was  wholly  unacquainted  with  the 
defendant  and  his  financial  condition.    Tl'' 
plaintiff  claims  that  there  was  no  evideD.v 
to  support  the  finding  that  he  bought  lU 
note  without  inquiry,  and  that,  if  the  fiml 
ing  is  sustained,  the  conclusion  drawn  frr^x 
it  falls  short  of  a  finding  that  he  is  not  i 
bona  fide  holder.     The  note  was  given  f^*? 
liquors   in   bond,   and   at  the  time  it  v^'< 
given  the  payee  agreed,  by  a  separate  vrit- 
ing,   that  if  the  goods  did  not  give  bal.^ 
faction  they  might  be  held  subject  to  it^ 
order,    and    that    the    note    should   be  tc- 
turned  on  a  return  of  the  certificates.    T> 
goods   were   not   satisfactory,   and  the  dc 
fendant   returned   the   certificates   and  de- 
manded the  note;  but  the  payee  refu^  t 
return  it,   and  soon   after   sold   it  to  iu 
plaintiff.    These  facts  vrore  found  from  evi- 
dence received  subject  to  the  plaintiff's  ex- 
ception. 

The    plaintiff    claims    that    the   findiii^« 
touching  his  conduct,  if  warranted  by  tl 
evidence,  are  not  sufficient  to  support  th- 
judgment.     We  are  referred  to  a  list  *:" 
cases,  decided  in  many  jurisdictions,  vhic 
concur  in  holding  that  one  who  takes  nc^  - 
tiable  paper  before  due  for  a  valuable  ^  -- 
sideration  in  good  faith,  will  not  be  afferii*- 
by  an  existing  defense,  even  though  be  «>  ^ 
aware  of  circumstances  that  ought  to  bav 
excited  the  suspicion  of  a  prudent  man:  V:i 
the  cases  cited  are  not  in  accord  with  th* 
decisions  of  this  court.     It  is  held  in  th 
state  that  a  purchaser  of  negotiable  ^<i 
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muBt  exercise  reasonable  prudence  and  cau- 
tion in  taking  it;  and  that  if  he  take  it 
without  making  inquiry,  when  the  circum- 
stances are  such  as  would  excite  the  sus- 
picion of  a  prudent  and  careful  man,  he 
will  not  stand  in  the  position  of  a  bona  fide 
holder.  This  doctrine  was  promulgated  in 
Roth  V.  Colvin,  32  Vt.  125,  and  was  re- 
affirmed in  Limerick  Nat.  Bank  v.  Adams, 
70  Vt.  132,  40  Atl.  166,  and  again  in  Capi- 
tal Sav.  Bank  &,  T.  Co.  v.  Montpelier  Sav. 
Bank  &  T.  Co.  77  Vt.  189,  69  Atl.  827.  It 
remains  to  be  seen  whether  this  distinction 
will  be  of  importance  in  the  determination 
of  the  case  presented.  The  case  states  that 
nothing  appeared  tending  to  show  that  the 
plaintiff  made  any  inquiry  regarding  the 
note  or  its  maker.  The  defendant  contends 
that  the  evidence  he  introduced  was  such 
as  cast  on  the  plaintiff  the  burden  of  show- 
ing that  he  took  the  note  in  good  faith,  and 
that  this  required  more  than  proof  of  a  pur- 
chase for  value  before  maturity.  The  ques- 
tions raised  by  this  claim  are  the  first  for 
consideration. 

The  production  of  a  negotiable  instrument, 
properly  indorsed,  is  prima  facie  evidence 
of  the  holder's  right  to  recover  aganist  the 
maker;  but  the  maker  may  compel  the  hold- 
er to  support  his  prima  facie  case  with  fur- 
ther evidence,  by  showing  a  defense  that 
would  have  been  available  against  the  payee. 
The  defenses  which  have  ordinarily  been 
recognized  as  imposing  this  additional  bur- 
den are  illegality,  procurement  by  fraud  or 
duress,  want  of  consideration,  and  an  inter- 
vening theft  or  loss.  This  enumeration  is 
in  accord  with  the  statements  generally 
made  in  our  own  decisions.  It  was  said, 
however,  in  Quinn  ▼.  Hard,  43  Vt.  375,  6 
Am.  Rep.  284,  that  it  did  not  appear  to  be 
very  clearly  settled  in  what  cases  and  to 
what  extent  the  burden  of  proof  would  be 
thrown  upon  the  plaintiff  by  the  introduc- 
tion of  matters  amounting  to  a  defense 
against  the  payee.  The  more  recent  cases 
have  apparently  relieved  the  subject  of  some 
of  its  uncertainty,  for  the  statement  is  now 
generally  framed  in  terms  that  cover  fraud 
in  the  transfer  as  well  as  in  the  inception 
of  the  note,  and  a  subsequent  failure  of  con- 
sideration as  well  as  an  original  want  of 
it.  4  Am.  &  Eng.  Enc.  Law,  pp.  320,  322; 
8  Cyc.  Law  &  Proc.  p.  236;  National  Re- 
vere Bank  v.  Morse,  103  lilass.  383,  40  N.  E. 
ISO;  Sperry  v.  Spaulding,  45  Cal.  544. 

The  existence  of  a  rule  of  this  character 
has  long  been  affirmed  in  this  state,  what- 
ever uncertainty  may  have  been  felt  regard- 
ing its  application.  It  was  directly  in- 
volved in  the  decision  of  Sandford  v.  Norton, 
14  Vt.  228,  where  it  was  said  that,  when  the 
defendant  makes  out  a  case  upon  which 
none  but  a  bona  fide  holder  for  value  is 
29  L.K.A.(N.S.) 


entitled  to  recover  against  him,  it  is  in- 
cumbent upon  the  plaintiff  to  show  that  he 
is  entitled  to  sue  in  tliat  character.  It  was 
recognized  in  Blaney  v.  Pelton,  60  Vt.  275, 
13  Atl.  564,  where  it  was  said  that  if  the 
defendant  offers  evidence  tending  to  prove 
fraud  in  obtaining  the  note,  or  an  entire 
failure  of  consideration  for  it  between  the 
original  parties,  the  burden  of  proof  is 
thereby  cast  upon  the  plaintiff  to  show  that 
he  was  an  innocent  purchaser  of  the  note 
for  value  while  it  was  current.  It  was  re- 
stated and  applied  in  Limerick  Nat.  Bank 
V.  Adams,  70  Vt.  132, 40  Atl.  166,  where  it 
was  held  that  evidence  offered  by  the  de- 
fendants which  tended  to  show  that  the  note 
was  without  consideration  and  void  for 
fraud  as  between  the  original  parties  was 
properly  admitted  as  a  step  in  their  defense, 
and  for  the  purpose  of  casting  upon  the 
plaintiff  the  burden  of  showing  that  it  was 
not  chargeable  with  knowledge  of  the  fraud, 
if  the  fraud  alleged  was  established.  In 
some  jurisdictions  the  courts  have  found  no 
difficulty  in  applying  the  rule  to  defenses 
not  connected  with  the  inception  of  the  in- 
strument. It  is  said  that,  after  proof  that 
the  paper  was  once  in  the  hands  of  a  fraud- 
ulent holder,  it  may  justly  be  presumed  to 
continue  in  the  hands  of  a  holder  of  that 
character  until  the  contrary  be  proved;  that 
possession  is  not  enough  to  support  -  a  re- 
covery by  one  who  mus^  trace  title  through 
fraudulent  practices;  and  that  this  is  equal- 
ly true  whether  the  fraudulent  practices 
were  connected  with  the  inception  of  the 
paper  or  occurred  subsequently.  Parsons  v. 
Utica  Cement  Co.  82  Conn.  333,  73  Atl.  785 ; 
Totten  V.  Bucy,  57  Md.  446.  It  is  frequent- 
ly said  in  cases  of  wrongful  procurement 
that  the  reason  for  the  rule  is  found  in  the 
presumption  that  one  who  has  obtained  a 
note  illegally  or  fraudulently  will  cause  it 
to  be  sued  in  the  name  of  another.  4  Am.  & 
Eng.  Enc.  Law,  p.  323 ;  Perkins  v.  Prout,  47 
N.  H.  387,  93  Am.  Dec.  449;  Kellogg  v. 
Curtis,  69  Me.  212,  31  Am.  Rep.  273.  The 
situation  in  which  the  payee  is  placed  by 
a  failure  of  consideration  affords  a  basis 
for  the  same  presumption,  and  this  seems 
to  justfy  the  conclusion  that  no  distinction 
need  be  made  between  defenses  existing  at 
the  inception  of  the  contract  and  those  sub- 
sequently arising. 

We  see  no  reason  why  the  additional  bur- 
den should  not  rest  upon  the  plaintiff  in 
this  case.  It  is  true  that  the  defense  had 
no  existence  when  the  note  was  delivered  to 
the  payee,  and  that  it  never  would  have  ex- 
isted but  for  a  further  contemporaneous 
agreement  of  which  the  note  gave  no  notice; 
but  the  terms  of  the  agreement  were  such 
that  the  acts  of  tlie  parties  with  reference 
to  it  worked  an  entire  failure  of  the  con- 
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sideration  of  the  note,  and  operated  as  a 
defeasance  of  the  payee's  title  to  it,  and 
made  the  transfer  of  it  a  fraud  upon  the 
maker.  The  objection  that  the  holder  ought 
not  to  be  prejudiced  by  a  matter  not  ascer- 
tainable from  the  note  has  no  greater  force 
than  it  would  have  had  if  the  fraud  or  de- 
fect of  title  •  had  existed  at  the  making  of 
the  contract.  The  effect  of  the  payee's 
wrongful  act  upon  the  maker,  and  the  in- 
ducement to  a  collusive  transfer,  would  be 
the  same  in  either  case.  The  rule  is  not 
one  that  abridges  the  holder's  substantive 
right  as  determined  by  the  law  merchant; 
it  merely  puts  the  burden  of  proof  upon  the 
one  who  knows  the  facts.  If  he  is  an  inno- 
cent holder,  the  fact  that  the  maker  has  a 
complete  defense  against  the  payee  cannot 
affect  him.  So,  when  the  maker  shows  a 
transfer  made  in  fraud  of  his  right,  it  is 
not  unreasonable  to  require  that  the  trans- 
feree offer  some  evidence  tending  to  show 
that  he  bought  in  good  faith. 

Evidence  tliat  the  note  was  taken  for  val- 
ue before  maturity  will  not  meet  the  re- 
quirement. The  plaintiff  cannot  prove  him- 
self a  bona  fide  purchaser  of  the  note  mere- 
ly by  showing  that  he  paid  value  for  it  be- 
fore maturity.  He  must  go  further,  and 
show  that  he  had  no  knowledge  or  notice  of 
the  fraud.  Vosburgh  v.  Diefendorf,  119  N. 
Y.  357,  16  Am.  St.  Rep.  836,  23  N.  E.  801. 
He  must  show  that  he  bouglit  the  note  in 
good  faith  i^  well  as  for  a  valuable  consid- 
eration, and  his  good  faith  can  be  shown 
only  by  proof  that  he  had  no  knowledge  of 
the  payee's  fraudulent  conduct,  and  was  not 
equitably  chargeable  with  notice  of  it.  Par- 
sons V.  Utica  Cement  Co.  supra;  Tilden  v. 
Barnard,  43  Mich.  376,  38  Am.  Rep.  197,  5 
N.  W.  420.  To  establish  his  good  faith,  the 
plaintiff  must  show  the  circumstances  con- 
nected with  his  procurement  of  the  note, 
and  what  he  paid  for  it.  Holme  v.  Karsper, 
6  Binn.  469;  Totten  v.  Bucy,  supra.  Evi- 
dence that  the  plaintiff  gave  value  for  the 
note  is  very  different  from  evidence  that  he 
gave  full  value.  Millard  v.  Barton,  13  R.  I. 
601,  43  Am.  Rep.  61.  It  is  proof  of  the 
payment  of  full  value  that  raises  a  pre- 
sumption of  good  faith.  Market  &  F.  Nat. 
Bank  v.  Sargent,  86  Me.  349,  36  Am.  St. 
Rep.  376,  27  Atl.  192.  So,  we  hold  that 
the  burden  was  on  the  plaintiff  to  show  that 
he  took  the  note  in  good  faith,  and  that  his 
statement  that  he  bought  it  for  value  be- 
fore maturity  did  not  meet  the  requirement. 
The  trial  court  has  not  found  the  fact  of 
good  faith,  and  there  was  nothing  before  it 
that  required  the  finding.  The "  plaintiff's 
contention  that  the  findings  made  do  not 
amount  to  a  finding  that  he  was  not  a  pur- 
chaser in  good  faith  is  made  immaterial  by 
our  holding  regarding  the  burden.  The  only 
29  L.R.A.(N.S.) 


question  now  available  to  the  plaintiff  i3 
whether  any  of  the  facts  reported  required 
the  conclusion  that  he  was  such  a  purchaser. 

We  have  seen  that  the  note  was  indorsed 
to   the  plaintiff  without   recourse.    It  ap- 
pears from  the  plaintiff's  evidenee  that  be 
is    an    attorney,    and    resides    in   Chicago^ 
where    the   payee   does   business;    that  he 
knows  the  company  in  a  business  way;  tbat 
he  bought  this  and  four  other  notes  at  tbe 
same  time;  that  he  is  not  acquainted  vith 
the   defendant;    and   that   at   the  time  be 
bought  the  note  he  had  no  notice  of  vbat 
it  was  given  for.    The  trial  court  has  found 
from  this  evidence   that  the  note  was  re- 
ceived without  notice  of  a  defense.    This  is 
not  equivalent  to  a  finding  that  the  par- 
chaser  acted  in  good  faith ;  for  he  may  ha\e 
had  suspicions  that  led  '  im  to  avoid  knowl- 
edge, and  this  may  have  made  him  a  pur- 
chaser in  bad  faith,  although  without  notice. 
Goodman  v.  Simonds,  20  How.  343,  367,  15 
L.  ed.  934,  942.     If  a  conclusion  of  good 
faith  might  have  been  drawn  from  the  ab- 
sence of  notice,  it  was  for  the  trial  court 
to  do  it;  but  the  court  cannot  have  dnnni 
this  conclusion,  for   it   rendered   judgment 
against  the  plaintiff.    The  question  whether 
the  plaintiff  made  inquiry  was  included  in 
the  question  of  good  faith,  and  the  fact  that 
there  was  no  evidence  tending  to  show  that 
he  made  inquiry  justified  an  alfurmative  find- 
ing that  he  made  none.     So,  if  the  findirg 
that  the  plaintiff  made  no  inquiry  infiueuc^ 
the  court  in  reaching  its  conclusion  on  \\t 
question  of  good  faith,  this  will  not  def^^at 
the    judgment.      No    special    consideration 
need  be  given  to  the  distinction  between  the 
rule   prevailing  in   most   jurisdictions   and 
that  adopted  here  touching  the  duty  of  in- 
quiry; for,  if  the  case  were  to  be  tested  by 
the  former,  error  would  not  appear. 

Judgment  affirmed. 
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JOHN  H.  BROWN 

Y. 

VERMONT  MUTUAL  FIRE  INSURANCE 

COMPANY. 

(83  Vt.  161,  74  AtL  1061.) 

Insurance  —  settlement    with     wron^* 
doer  —  release. 

1.  The    owner    of    insured    proper! v    de- 
stroyed through   the  negligence   of  a*  rail- 


Note.^  Effect  of  discharge  of  perfuu 
primarily  liable  for  lotts  of  imntrctl 
property,  or  of  a  contractual  prori- 
8ion  giving  him  henefit  of  inrntranrt, 
upon  inaured'a  right  of  action  OQainaU 
insurer. 

Since,  as  to  the  debt  for  the  tortious  d» 
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road  company  does  not  release  the  liability 
of  the  insurer  by  settling  with  the  railroad 
for  an  amount  representing  the  difference 
between  the  value  of  the  property  and  the 
amount  of  insurance,  and  giving  a  receipt 
stating  that  the  amount  is  above  that  for 
wliich  the  property  is  insured,  which  latter 
amount  is  to  be  paid  by  the  insurance  com- 
pany. 

Appeal  —  contract  —  evidence  of  Inten- 
tion —  nonprejudicial  error. 

2.  Error  in  receiving  evidence  of  the  in- 
tention of  the  parties  with  respect  to  a 
written  contract  does  not  require  a  reversal, 
if  the  construction  given  by  the  court  to 
the  contract  was  in  exact  harmony  with 
the  legal  construction  of  the  instrument. 

(January  7,  1910.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Orleans  County  Court  made  during 
the  trial  of  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  fire  insur- 
ance policy,  which  resulted  in  a  verdict  "for 
plaintiff.    Overruled. 

The  facts  are  stated  in  the  opinion. 
Mr.  F.  li.  Iialrd,  for  defendant: 
Where  the  assured  settles  with  the  rail- 
road company  or  wrongdoer  causing  the  loss, 


and  gives  it  a  general  and  full  release,  with- 
out excepting  the  insurance,  thus  depriving 
the  insurance  company  of  its  right  of  subro- 
gation in  case  it  should  make  payment,  the 
insurer  has  a  good  defense  to  a  subsequent 
action  to  recover  the  insurance. 

1  Clement,  Fire  Ins.  p.  366;  Sims  v.  Mu- 
tual Ins.  Co.  101  Wis.  686,  77  N.  W.  908; 
Niagara  F.  Ins.  Co.  v.  Fidelity  Title  &  T. 
Co.  123  Pa.  616,  10  Am.  St.  Rep.  643,  16 
Atl.  790;  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office, 
36  S.  C.  213,  15  S.  E.  562;  Insurance  Co. 
of  N.  A.  V.  Fidelity  Title  &  T.  Co.  123  Pa. 
523,  2  L.R.A.  586,  10  Am.  St.  Rep.  646,  16 
Atl.  791. 

Mr.  J.  W.  Redmond,  for  plaintiff: 

The  settlement  neither  invaded  nor 
abridged  any  right  of  defendant,  but  left  un- 
impaired its  right,  upon  payment  of  the 
$250  insurance,  to  be  subrogated  to  plain- 
tiff's right  of  action  against  the  Boston  & 
Maine  Railroad. 

Harding  v.  Townshend,  43  Vt.  636,  5  Am. 
Rep.  304;  Hart  v.  W-estern  R.  Corp.  13  Met. 
99,  46  Am.  Dec.  719;  Clark  v.  Wilson,*  103 
Mass.  219,  4  Am.  Rep.  532;  Monmouth 
County  Mut.  F.  Ins.  Co.  v.  Hutchinson,  21 
N.  J.  Eq.  107;   Connecticut  F.  Ins.  Co.  v. 


struction  of  or  injury  to  insured  property, 
the  liability  of  the  tort  feasor  is  primary, 
and  that  of  the  insurer  secondary,  payment 
of  a  loss  by  the  latter  will  subrogate  it  to 
all  the  assured's  rights  against  the  former. 
It  follows  therefore  that,  inasmuch  ns  an  ab- 
solute release  by  the  insured,  of  all  his 
claims  against  the  person  through  whose 
fault  the  insured  property  was  destroyed, 
would  destroy  this  right  of  subrogation,  such 
release  will  bar  any  action  by  the  assured 
upon  his  policy.  But  if  the  release  is  not  an 
absolute  one,  and  includes  only  such  losses 
as  are  not  covered  by  the  insurance,  it  will 
not  affect  the  assu red's  remedy  against  the 
insurer,  since  the  latter,  upon  payment  of 
the  insurance,  will  still  retain  his  right  of 
action  against  the  tort  feasor.  Upon  these 
propositions  all  the  authorities  are  in  ac- 
cord with  Bbown  v.  Vermont  Mut.  F.  Ins. 
Co. 

Thus,  in  Farmers'  Alliance  Mut,  F.  Ins. 
Co.  v.  Vallie,  35  Colo.  72,  83  Pac.  962,  and 
Farmers'  Alliance  Mut.  F.  Ins.  Co.  v.  San- 
born, 35  Colo.  78,  83  Pac.  964,  it  was  held 
that  if  the  insurance  policy  contained  no 
express  stipulation  for  the  subrogation  of 
the  insurer,  the  assured  might  settle  witli 
and  release  the  negligent  party  as  to  dam- 
age other  than  that  insured  against,  with- 
out affecting  his  remedy  against  the  in- 
surer; but  if  he  collected  his  whole  loss, 
he  could  not  afterwards  sue  upon  his  pol- 
icy. A  recovery  was  therefore  allowed 
against  ian  insurer  where  it  appeared  that, 
though  the  insured  had  settled  with  the 
person  whose  negligence  caused  the  loss  of 
the  insured  property,  a  written  release  exe- 
cuted by  the  assured  upon  such  settlement 
29  L.R.A.(N.S.) 


expressly  declared  that  he  had  deducted 
from  his  claim  "a  substantia]  portion"  of  his 
insurance,  and  that  the  difference  was  "col- 
lectable"  from  the   insurer. 

And  in  Connecticut  F.  Ins.  Co.  v.  Erie  R. 
Co.  73  N.  Y.  399,  29  Am.  Rep.  171,  a  release 
given  by  the  insured  in  "settlement  in  full 
of  all  claims,  demands,  and  causes  of  action" 
against  the  wrongdoer,  for  loss  and  damage 
by  fire,  in  which  it  was  declared  that  the 
settlement  was  not  intended  to  discharge 
the  insurer  from  any  claim  which  the  as- 
sured had  against  it,  was  held  to  be  no  de- 
fense to  an  action  by  the  assured  upon  his 
policy. 

And  in  Insurance  Co.  of  N.  A.  v.  Fidelity 
Title  &  T.  Co.  123  Pa.  623,  2  L.R.A.  686, 
10  Am.  St.  Rep.  546,  16  Atl.  791,  a  release 
in  which  it  was  expressly  stipulated  that 
it  was  not  to  affect  the  claim  of  the  as- 
sured against  the  insurer  for  the  loss  cov- 
ered by  the  insurance,  thus  making  the  set- 
tlement include  only  the  loss  not  covered 
by  insurance,  was  held  not  to  affect  the  in- 
sured's right  of  action  upon  his  policy. 

This  principle  finds  support  also  in  Atlan- 
tic Ins.  Co.  V.  Storrow,  5  Paige,  285,  in 
which  it  appeared  that  the  insured  goods 
were  stolen  while  on  shipboard  under  such 
circumstances  as  to  make  the  master  or  ship- 
owners liable  for  the  loss,  and  in  which  it 
was  held  that  if  the  insured  had  received 
compensation  for  his  loss  from  the  ship- 
owners, and  assigned  his  policy  for  their 
benefit  merely  to  enable  them  to  recover  the 
amount  of  the  insurance,  it  would  be  a 
good  defense  at  law  to  an  action  on  the  pol- 
icy, at  least  to  the  amount  thus  received, 
and  that  the  rule  would  hold  if  the  policy 
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Erie  R.  Co.  73  N.  Y.  390,  29  Am.  Rep.  171; 
Lumbermen's  Mut.  Ins.  Co.  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  149  Mo.  1G5,  60  S.  W: 
281;  Brighthope  R.  Co.  v.  Rogers,  76  Va. 
443;  Garrison  v.  Memphis  Ins.  Co.  19  How. 
312,  16  L.  ed.  656;  Mason  v.  Sainsbury,  3 
Dougl.  EL  B.  61;  Rockingham  Mut.  F.  Ins. 
Co.  V.  Bosher,  39  Me.  253,  63  Am.  Dec.  266; 
Connecticut  Mut.  L.  Ins.  Co.  v.  New  York 
&  N.  H.  R.  Co.  25  Conn.  265,  65  Am.  Dec. 
671;  London  Assur.  Co.  v.  Sainsbury,  3 
Dougl.  K.  B.  245;  Louisville  &  N.  R.  Co.  v. 
Manchester  Mills,  88  Tenn.  653,  14  S.  W. 
314;  Hall  v.  Nashville  &.  C.  R.  Co.  13  Wall. 
367,  20  L.  ed.  694;  St.  Louis,  L  M.  &  S.  R. 
Co.  V.  Commercial  Union  Ins.  Co.  139  U.  S. 
223,  35  L.  ed.  154,  11  Sup.  Ct.  Rep.  554. 

Powers,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintifTs  barn  and  its  contents  were 
insured  for  $250  by  the  defendant  company. 
In  June,  1908,  by  a  fire  communicated  there- 
to by.  a  locomotive  of  the  Boston  &,  Maine 
Railroad,  they  were  totally  destroyed,  re- 
sulting in  a  loss  to  the  plaintiff  of  at  least 
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After  the  fire,  the  plaintiff  effected 
a  settlement  with  the  railroad,  evidenced  br 
a  writing  then  executed  by  him,  of  which 
the  following  is  a  copy: 

Boston  &  Maine  Railroad,  September  \^, 
1908,  to  John  H.  Brown,  Barton  Landis::, 
Vermont,  Dr.  For  barn  and  content?  de- 
stroyed by  fire  communicated  by  your  loec»- 
motive  engines  on  the  18th  day  of  June, 
1908,  situated  in  the  town  of  Coventrr,  Ver- 
mont, near  Coventry  Station,  above  tbe 
amount  of  two  hundred  and  fifty  dolUr? 
($250),  for  which  said  property  W4i  in- 
sured, payment  of  said  two  hundred  an^l 
fifty  dollars  ($250)  to  be  paid  by  the  insur- 
ance companies. 

Approved  for  $300. 

[Signed]     Charles  S.  Pierce. 

Received,  Boston,  Sept.  29,  1908,  of  th? 
Boston  &  Maine  Railroad,  $300  in  full  d 
above  account. 

[Signed]     John  H.  BrowiL 

Having   complied    with    all    the   require- 
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had  been  assigned  to  a  third  person,  and 
the  assignee  had  received  such  compensation 
after  the  assignment. 

So,  in  Kirton  v.  British  America  Assur. 
Co.  10  Ont.  Week.  Rep.  498,  which  was  an 
action  against  a  railroad  company  for  the 
loss  of  farm  buildings  which  were  valued, 
for  the  purposes  of  the  action,  at  $1,250, 
and  were  insured  for  $550,  and  the  assured 
settled  with  the  railroad  company  for  $1,000, 
it  was  held  that  the  insured  was  entitled  to 
a  judgment  for  the  balance  against  the  in- 
surance company.  No  other  terms  of  the  set- 
tlement appear  in  the  opinion. 

•  On  the  other  hand,  it  was  held  in  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Emmons,  42  111.  App. 
138,  that  if  the  assured  released  the  per- 
son whose  negligence  caused  the  loss  of  the 
insured  goods,  from  the  entire  amount  of  his 
loss,  he  could  not  have  a  second  satisfac- 
tion of  the  Insurer. 

And  in  Dilling  v.  Dracmel,  16  Daly,  104, 
9  N.  Y.  Supp.  497,  it  was  held  that  if  the 
assured,- absolutely  and  without  reservation, 
released  the  wrongdoer,  he  thereby  dis- 
charged the  insurer  to  the  full  extent  to 
which  he  had  defeated  the  insurer's  remedy 
over  by  right  of  subrogation. 

And  in  Sims  v.  Mutual  F.  Ins.  Co.  101 
Wis.  686,  77  N.  W.  908,  a  release  given  by 
the  insured,  which  did  not  confine  itself 
to  so  much  of  his  claim  for  damage  as  was 
not  covered  by  insurance,  but  was  sweeping 
in  language  and  released  and  forever  dis- 
charged the  persons  whose  negligence  caused 
the  loss  of  the  insured  property  from  any 
and  all  claims,  was  hela  to  discharge  the 
insurer  also. 

On  the  same  principle  it  was  held  in  New 
England  Mut.  M.  Ins.  Co.  v.  Dunham,  3 
Cliflr.  332,  Fed.  Cas.  No.  10,155,  affirming 
1  Low.  Dec.  353,  Fed.  Cas.  No.  4152,  that  a 
29  L.R.A.(N.S.) 


judgment  against  the   person  whose  ne:)< 
gence  caused  the  loss  of  the  insured  jr^"  ^ 
w^ould  discharge  the  insurer  from  his  hab;'- 
ity  pro  tanto.     The  court  said  that,  up  ^ 
the   loss   of   insured   property,    the  in>'J!>  i 
might,    if   he   saw    fit,    pursue    his  rein^i^ 
against   the   one   responsible   therefor.  &!^^ 
that,  if  he  acted  with  due  diligence  ?.D«i  Jr 
good  faith,  he  was  obliged  to  account  to  t!  e 
underwriters  only  for  what  he  received  fnc. 
the  wrongdoer,   and  that,  while  full  satis- 
faction  would  doubtless  operate   as  a  dis- 
charge of  the  claim  upon  the  insurer,  iX'iv 
ing  short  of  that  would  have   such  eiTr.t 
in  the  absence  of  fraud  or  proof  of  collus:- 
or  negligence. 

While   in   all   the   cases   heretofore  clV 
there  was  either  no  express  stipulation 
the  policy  as  to  subrogation,  or  the  cTa-i 
made  its  existence  doubtful  bv  failin*;  t  •  r^ 
fer  to  it,  and  while  the  language  in  w'i> 
the  rule  is  enunciated  in  Farmers'  Alliar- 
Mut.    F.    Ins.   Co.   v.   Vallie,   supra,   m-c 
lead  to   the   conclusion    that   the  exi^ter. 
of  such  a  stipulation  might  affect  the  qc^-: 
tion  of  the  efTect  of  a  release  by  the  a? 
sured  of  the  person  whose  negligence  csn^ 
the  loss  of  the  insured  property,  it  w-u' 
seem    to    make    no    difference    whether   t^i 
contract  of  insurance   contained  such  pt 
vision  or  not,  since  in  the  tollowing  ca^^ 
in  which  the  policies  sued  upon  ct>nt4iirtf 
such  stipulation,  the  same  rules  of  law  wei 
applied : 

Thus,  in  Hartford  F.  Ins.  Co.  v.  Wa^^a- 
R.  Co.  74  Mo.  App.  106,  it  was  heUl  t' 
if  the  insured  recovered  compensation  fr. 
the  person   responsible   for  the   loss  of  :' 
insured  goods,  it  was  a  discharge  pro  ta« 
of  the  insurer. 

And  in  Niagara   F.   Ins.   Co.  t.  Fid<»-: 
Title  &  T.  Co.  123  Pa.  516,  10  Am.  St  Kc 
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ments  of  the  policy,  the  plainti/T  brings  this 
suit  to  recover  the  amount  of  his  insurance. 
The  company  defends  on  the  ground  that 
the  receipt  above  set  forth  discharged  it 
from  liability. 

If  the  railroad  was  liable  for  the  destruc- 
tion of  this  property,  its  liability  was  pri- 
mary, and  that  of  the  defendant  secondary; 
and  the  latter,  upon  payment,  would  be  sub- 
rogated, pro  tanto,  to  the  plaintiff's  rights 
against  the  railroad.  Cushman  &  R.  Co. 
V.  Boston  &  M.  R.  Co.  82  Vt.  300,  73  Atl. 
1073.  This  result,  as  was  pointed  out  in 
that  case,  not  from  contract  or  privity,  but 
from  the  relation  which  exists  between  the 
parties, — the  railroad  standing  in  the  posi- 
tion of  a  principal  and  the  defendant  in 
that  of  a  surety  for  the  plaintiff's  loss.  It 
follows,  as  a  necessary  and  logical  result  of 
a  recognition  of  such  right  of  subrogation, 
that  a  release  by  the  plaintiff  of  his  claim 
against  the  railroad  would  bar  his  action 
against  the  defendant.  Packham  v.  German 
F.  Ins.  Co.  91  Md.  615,  ^0  L.R.A.  828,  80 
Am.  St.  Rep.  461,  46  Atl.  1066;  Niagara 
F.  Ins.  Co.  V.  Fidelity,  Title  St  T.  Co.  123 


Pa.  516,  10  Am.  St.  Rep.  543,  16  Atl.  790, 
1  Clement,  Fire  Ins.  366.  And  this  is  but 
an  application  of  the  familiar  rule  of  the 
law  of  suretyship  that  a  release  of  the  prin- 
cipal discharges  the  surety.  Fletcher  v. 
Jackson,  23  Vt.  581,  56  Am.  Dec.  98;  Ellis 
V.  Allen,  48  Vt.  545;  Paddleford  v.  Thacher, 
48  Vt.  574. 

But  the  release  to  which  we  are  referring 
is  a  full  release, — one  that  covers  the  whole 
liability.  That  an  owner  can  settle  with  the 
wrongdoer  in  such  a  way  as  to  reserve  his 
right  to  pursue  the  insurer  is  well  estab- 
lished. 1  Clement,  Fire  Ins.  367;  4  Cooley, 
Briefs  on  Insurance,  3912.  The  case  of 
Connecticut  F.  Ins.  Co.  v.  Erie  R.  Co.  73 
N.  Y.  399,  29  Am.  Rep.  171,  is  a  leading 
authority  to  this  effect.  ITie  plaintiff  there- 
in insured  certain  buildings  worth  $3,400 
for  $1,500.  They  were  destroyed  by  fire 
through  the  defendant's  negligence.  The  de- 
fendant paid  the  owner  a  part  of  the  loss, 
taking  from  him  a  release  which  contained 
the  following:  "This  settlement  is  not  in- 
tended to  discharge  the  Connecticut  Fire 
Insurance  Company  from  any  claim  which 


543,  16  Atl.  790,  the  effect  of  a  release 
given  by  an  insured,  which  was  passed 
upon  by  the  same  court  in  Insurance  Co. 
of  N.  A.  V.  .Fidelity  Title  &  T.  Co.  supra, 
and  sufficiently  set  forth  in  the  review  of 
tltat  case,  was  not  in  question,  but  the 
court  went  on  to  say  that  if  it  extinguished 
all  claims  for  damages  against  the  per- 
son causing  the  loss,  that  alone  would  be 
a  sufficient  reason  for  refusing  a  recovery 
by  tlie  insured  upon  the  policy,  under  the 
rule  laid  down  in  Carstairs  v.  Mechanics'  & 
T.  Ins.  Co.  18  Fed.  473  (hereinafter  re- 
viewed ) . 

And  in  Highlands  v.  Cumberland  Valley 
Farmers'  Mut.  F.  Ins.  Co.  203  Pa.  134,  52 
Atl.  130,  it  was  held  that  an  absolute  re- 
lease of  the  wrongdoer  extinguished  the  in- 
sured's right  of  action  against  the  insurer. 

Upon  the  same  principle  it  was  held  in 
Pflckham  v.  German  F.  Ins.  Co.  91  Md. 
515,  50  L.R.A.  828,  80  Am.  St.  Rep.  461, 
46  Atl.  1060  (in  which  also  the  policy 
contained  an  express  stipulation  for  sub- 
rogation), that  an  insured  who  destroyed 
the  insurer's  right  of  subrogation  to  a 
claim  against  the  persons  causing  the  loss 
of  insured  goods,  by  consenting,  in  an  ac- 
tion by  him  against  such  persons  to  re- 
cover for  the  loss  of  other  property  than 
the  insured  goods,  to  exclude  any  claim  for 
the  latter  from  the  consideration  of  the 
jury  and  from  the  damages  recovered,  would 
thereby  lose  any  riglit  of  action  against 
the  insurer  on  account  of  such  insured 
goods. 

So,  in  Bloomingdale  v.  Columbia  Ins. 
Co.  84  N.  Y.  Supp.  572,  it  was  held  that 
where  a  policy  in  addition  to  tlie  stipu- 
lation for  subrogation  provided  that  the 
insured  should  not  enter  into  an  nj^roomont 
with  a  carrier  releasing  it  from  its  liabil- 
29  L.R.A.(N.S.) 


ity  for  damage  to  the  insured  property,  it 
was  avoided  by  a  breach  of  the  latter  pro- 
vision, though  it  was  claimed  that  the  loss 
was  due  to  a  fire  of  incendiary  origin  for 
which  the  carrier  was  not  liable. 

Attention  should  here  be  called  to  Algase 
V.  Horse  Owners*  Mut.  Indemnity  Asso.  77 
Hun,  472,  29  N.  Y.  Supp.  101,  in  which 
it  was  held  that  a  release  given  to  a  per- 
son negligently  causing  the  death  of  an 
insured  horse  which  the  assured  had  mort- 
gaged, at  the  same  time  assigning  his  pol- 
icy, with  the  consent  of  the  insurer,  to  the 
mortgagee,  was  no  defense  to  an  action  upon 
the  policy  by  the*  assignee,  in  the  absence  of 
proof  that  he  aided  the  owner  of  the  horse 
in  presenting  his  claim  to  the  tort  feasor 
or  in  obtaining  a  settlement  with  it,  or 
had  consented  to  a  discharge  of  the  mort- 
gage or  to  a  liquidation  of  the  policy  col- 
lateral thereto. 

Attention  should  also  be  called  here  to 
Pentz  V.  ^tna  F.  Ins.  Co.  9  Paige,  568, 
reversing  3  Edw.  Ch.  341,  in  which  it  ap- 
peared that  insured  property  was  destroyed 
by  the  order  of  city  authorities,  to  pre- 
vent the  spreading  of  a  fire,  and  the  as- 
sured afterwards  obtained  an  assessment 
of  his  damages  by  a  jury  impanelled  for 
that  purpose,  in  conforming  with  a  statute, 
which  assessment  was  in  litigation.  It  was 
held  that  the  assessment  was  not  conclusive 
of  the  actual  amount  of  injury  which  the 
insured  sustained,  but  that  he  was  en- 
titled to  recover  the  difference  between  what 
he  recovered  from  the  city  and  the  whole 
amount  of, his  loss. 

In  all  of  the  cases  above  reviewed,  the 
release  in  question  was  given  by  the  in- 
sured after  the  occurrence  of  the  loss, 
but  obviously  the  same  question  as  to  the 
effect  of  a  release  may  arise  when  the  same 
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said  Martin  has  against  them  for  insurance, 
but  as  a  full  settlement  with,  and  discharge 
of,  the  Erie  Railway  CompaAy  only."  Aft- 
erwards the  insurance  company  paid  the 
amount  of  its  policy  and  brought  suit 
against  the  railway  company,  which  sought 
to  bar  the  action  by  the  release.  It  was 
held  that  the  plaintiff  could  recover,  since 
the  provision  in  the  release  above  quoted 
would  prevent  its  being  a  defense  to  an 
action  on  the  policy.  Much  the  same  in 
principle  is  Thomas  v.  Montauk  F.  Ins.  Co. 
43  Hun,  218.  The  plaintiff  had  a  mortgage 
on  certain  real  estate  of  one  Emerson,  and 
carried  insurance  on  it.  The  policy  ran  to 
Emerson,  but  the  loss  was  payable  to  the 
plaintiff  as  mortgagee.  Tlie  buildings  hav- 
ing burned,  the  plaintiff  and  Emerson  set- 
tled, and  the  plaintiff  gave  a  receipt  reserv- 
ing the  insurance  money.  In  an  action  on 
the  policy  it  was  held  that  the  receipt  was 
no  bar.  In  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Home  Ins.  Co.  59  Kan.  432,  53  Pac.  459, 
there  was  a  partially  insured  tire  loss  caused 
by  the  negligence  of  the  railroad  company. 
The  owner  accepted  from  it  the  excess  of  the 


loss  above  the  insurance,  and  gave  a  reka^ 
conditioned  that  it  should  operate  as  t  full 
discharge  only  when  the  insurance  was  paid. 
The  insurance  company  paid  its  policy  v)>i 
brought  suit  against  the  railroad  c<HnpajDT. 
It  was  held  that  the  suit  could  be  iiuud* 
tained.  See  also  Fidelity  Title  k  T.  C<^.  t. 
People's  Natural  Gaa  Co.'  150  Pa.  8,  24  AtL 
339. 

The  case  in  hand  falls  within  these  hold- 
ings.   The  receipt  which  the  plaintiff  sigced 
plainly  indicates  an  intention  on  the  pan 
of  both  parties  to  it  to  reserve  to  the  plai£- 
tiff  a  right  to  collect  the  avails  of  his  polkr. 
It  was  as  effective  in  the  accomplishment  mI* 
that  purpose  as  though  its  terms  were  more 
explicit.     It  admits  of  no  other  interpicu- 
tion.     Its  meaning  was  for  the  court,  ui-i 
the  error,  if  any,  in  receiving  evidence  of 
the  intention  of  the  parties,  was  harmW^?. 
for   the   finding  based   thereon  is  in  exact 
harmony  with  the  legal  construction  of  lU 
instrument,  and  adds  nothing  to  the  pUj:- 
tiff's  case. 

Judgment  afBrmed« 


IS  given  before  the  damage  to  the  prop- 
erty has  occurred.  Here  there  is  some  con- 
flict of  authority  as  to  whether  the  same 
rules  of  law  will  apply. 

In  Downs  Farmers'  Warehouse  Asso.  v. 
Pioneer  Mut.  Ins.  Asso.  41  Wash.  372,  83 
Pac.  423,  it  was  held  that  a  policy  ex- 
pressly providing  for  the  subrogation  of 
the  insurer  to  the  rights  of  the  assured 
against  any  person  responsible  for  the  loss 
was  breached  if,  after  the  issuance  of  the 
policy,  the  assured  contracted  with  a  rail- 
road company  releasing  it  from  liability  for 
any  loss  of  the  insured  goods  that  might 
be  caused  by  it. 

And  in  Kennedy  Bros.  v.  State  Ins.  Co. 
119  Iowa,  29,  91  N.  W.  831,  it  was  held 
that  an  agreement  between  a  railroad  com- 
pany and  the  owner  of  property  which  stood 
upon  ground  leased  from  the  former,  that 
the  risk  of  all  loss,  injury,  or  damage  ])y 
fire,  however  caused,  was  to  be  assumed  by 
the  lessees,  rendered  void  a  policy  insuring 
such  property,  afterwards  issued,  expressly 
stipulating  for  subrogation. 

And  the  principle  governing  .the  cases 
last  cited  seems  to  find  some  support  in 
Fire  Asso.  of  Philadelphia  v.  La  Grange 
&  L.  Compress  Co.  50  Tex.  Civ.  App.  172, 
109  S.  W.  1134,  in  which  it  appeared  that 
the  insured  had  entered  into  a  similar 
agreement  with  a  railroad  company,  And 
the  question  was  whether  the  insurer  was 
chargeable  with  knowledge  of  the  existence 
thereof.  The  court,  in  holding  that  the 
right  of  subrogation  was  a  valuable  right 
and  material  to  the  risk,  used  the  follow- 
ing language:  ''It  may  be  that  if  the  in- 
surance company  had  no  knowledge  of  the 
existence  of  the  contract  between  the  com- 
press company  and  the  railway  company, 
relieving  the  latter  of  liability  for  negli- 
29  L.R.A.(N.S.) 


gently  causing  the  destruction  of  the  sub- 
ject of  insurance,  and  thereby  defeatic.: 
the  right  of  subrogation  preserved  by  tiu 
insurance  company  in  its  contract  of  insur- 
ance, the  policy  was  voidable." 

Upon  the  other  hand  in  Pelzer  Mfs.  Co 
V.  Sun  Fire  Office,  36  S.  C.  213,  15  S.  I. 
562,  in  which  the  same  state  of  facts  ap' 
peared  as  in  the  two  cases  last  cited,  re- 
covery was  allowed  without  passing;  up*!! 
the  question  here  discussed,  the  deei^i^'r 
turning  upon  whether  the  omission  to  dis- 
close the  release  was  a  fact  material  to  v-" 
risk  and  known  so  to  be  to  the  insured.  Tie 
court  said  that  it  did  not  understand  th.-t 
the  insurer's  "right  of  subrogation  wouli 
extend  to  any  right  of  action  or  any  ir- 
demnity  which  the  insured  may  have'ono* 
had,  but  had  released  before  the  contract  %i 
insurance  was  entered   into." 

And  in  Tate  v.  Hyslop,  L.  R.  15  Q.  i^. 
Div.  368,  in  which  recovery  was  denied  t^ 
the  owners  of  goods  insured  against  t.^ie 
risks  of  crafts  and  lighters,  upon  the  9»>\f 
ground  that  they  had  failed  to  discU^se  *' 
the  underwriters,  at  the  time  oi  procuriis 
the  insurance,  that  they  had  previou-)? 
agreed  with  the  lighterman  that  he  slic-nl] 
not  be  liable  except  for  loss  caused  by  r^ 
own  negligence,  which  agreement  was"  Mi 
to  be  material  to  the  risk,  because  the  *jn 
derwriters,  to  the  knowledge  of  the  ;r. 
sured,  had  previously  established  two  rai*- 
of  premium  depending  upon  whether  tK'> 
would  have  recourse  over  against  lip!it«'r 
men,  Lord  Brent  said  that  hut  for  the  twy 
rates  of  premium  established  by  the  ri 
derwriters  and  kno\K'n  to  the  assured,  i' 
latter's  omission  to  disclose  their  afT<^ 
ment  with  the  lighterman  could  only  l:a. 
affected  the  amount  of  the  salvage"  war 
the    underwriters    might    have,    and    woi:l 
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have  bcpn  immaterial  to  the  risk  and  con- 
sequently to  the  insurance. 

Effect  of  contract  giving  carrier  benefit  of 

insurance. 

Though  there  is  but  little  authority  up- 
on the  question,  the  rule  seems  to  be  that 
where  the  owner  of  insured  goods  has  con- 
tracted with  the  carrier  to  give  him  the 
benefit  of  any  insurance  thereon,  and  the 
policy  contains  no  express  stipulation  for 
subrogation,  the  insurer  will  nevertheless 
be  liable;  but  not  if  the  policy  expressly 
provides  for  subrogation. 

Thus,  in  Jackson  Co.  v.  Boylston  Mut. 
Ins.  Co.  ]39  Mass.  508,  52  Am.  Rep.  728,  2 
N.  E.  103,  it  was  held  that  if  a  policy 
contained  no  express  stipulation  for  sub- 
rogation, it  was  no  defense  to  an  action  on 
the  policy  for  a  loss  of  insured  property, 
that  the  insured  had,  by  contract  with  the 
carrier  responsible  for  the  loss  of  the  goods, 
given  him  the  benefit  of  any  insurance  ef- 
fected, if  there  was  no  fraud  or  conceal- 
ment on  the  part  of  the  person  effecting  the 
insurance. 

And  the  case  just  reviewed  was,  with 
Tate  V.  Hyslop,  supra,  relied  upon  in  Phoe- 
nix Ins.  Co.  V.  Erie  &  W.  Transp.  Co.  117 
U.  S-  312,  29  L.  ed.  873,  6  Sup.  Ct.  Rep. 
750,  1176  (an  action  by  an  insurer  against 
the  carrier  w)io  was  responsible  for  the 
loss  of  insured  goods),  in  holding  that,  un- 
der a  policy  containing  no  express  stipu- 
lation as  to  subrogation,  a  provision  in  the 
bill  of  lading  that  the  carrier  should  have 
the  benefit  of  any  insurance  on  the  goods 
would  afford  no  defense  to  an  action  on  the 
policy  in  the  absence  of  fraudulent  conceal- 
ment or  misrepresentation  by  the  owner  in 
obtaining  the  insurance. 

On  the  other  hand,  in  Carstairs  v.  Me- 
chanics' &  T.  Ins.  Co.  18  Fed.  473,  it  was 
held,  under  a  policy  expressly  stipulating 
for  subrogation,  that  there  could  be  no  re- 
covery for  goods  destroyed  while  in  the 
course  of  carriage  under  a  bill  of  lading 
giving  the  carrier  the  benefit  of  the  insur- 
ance. 

Of  course,  whpre  a  policy  expressly  pro- 
vides that  the  insurer  shall  be  discharged 
of  any  liability  for  loss  if  the  insured  agrees 
to  give  the  carrier  the  benefit  of  such  in- 
surance, such  agreement  on  the  part  of  the 
insured  will  avoid  the  policy.  Pennsylva- 
nia R.  Co.  v.  Manheim  Ins.  Co.  56  Fed.  301; 
Southard  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  60  Minn.  382,  62  N.  W.  442,  619; 
Faverweather  v.  Phenix  Ins.  Co.  118  N.  Y. 
324,  6  L.R.A.  805,  23  N.  E.  192;  Insurance 
Co.  of  N.  A.  V.  Easton,  73  Tex.  167,  3  L.R.A. 
424,   11   S.   W.   180. 

In  Jackson  Co.  v.  Boylston  Mut.  Ins.  Co. 
139  Mass.  508,  52  Am.  Rep.  728,  2  N.  E. 
103,  supra,  it  was  held  that  a  provision  in 
a  contract  of  carriage  that  the  carrier 
should  have  the  benefit  of  any  insurance 
upon  the  goods  carried  was  not  within  the 
clause  of  the  policy  covering  such  goods, 
avoiding  the  same  if  the  policy  should  be 
pold.  assigned,  transferred,  or  pledged  with- 
29  L.R.A.(N.S.) 


out  the  consent  of  the  insurers.  The  court 
said:  "The  policy  and  the  interest  in  it 
are  still  retained  by  the  owner;  it  is  nei- 
ther transferred  nor  pledged.  There  is  a 
collateral  agreement  only,  that  the  carrier, 
having  incurred  a  liability,  shall  have  the 
benefit  of  the  insurance  that  may  have  been 
effected." 

On  the  other  hand,  it  was  held  in  Dun- 
dee Chemical  Works  v.  New  York  Mut. 
Ins.  Co.  12  Misc.  353,  33  N.  Y.  Supp.  628, 
that  a  stipulation  in  a  bill  of  ladmg  giv- 
ing the  carrier  the  benefit  of  the  insurance 
was  a  breach  of  a  policy  warranting  that 
the  interest  of  the  assured  had  not  been 
and  would  not  be  assigned  to  any  carrier, 
upon  the  ground  that  the  stipulation  of  the 
bill  of  lading  was  equivalent  to  an  assign- 
ment of  the  interest  of  the  insured. 

In  St.  Paul  F.  &  M.  Ins.  Uo.  v.  Kidd, 
6  C.  C.  A.  88,  14  U.  S.  App.  201,  65  Fed. 
238,  affirming  35  Fed.  351,  it  was  held  that 
the  fact  that  insured  goods  were  shipped 
under  a  bill  of  lading  giving  the  carrier 
the  benefit  of  any  insurance  thereon  did  not 
breach  a  policy  covering  the  same,  which 
expressly  stipulated  for  subrogation,  where, 
by  special  form  attached  to  the  policy,  it 
was  provided  that  the  insurance  was  only 
for  excess  of  value  above  a  certain  sum,  that 
the  carriers  might  limit  their  liability  to 
that  amount,  and  that  the  shipper  might 
in  an  action  for  loss  collect  such  sum  from 
the  carrier,  and  release  the  latter  from  all 
liability,  without  affecting  the  liability  of 
the  insurer;  upon  the  ground  that  the  spe- 
cial conditions  of  the  form  were  incon- 
sistent with  the  retention  of  the  insurer's 
right  of  subrogation,  and  were  intended 
to  give  to  the  owners  the  sole  and  exclusive 
benefit,  in  the  event  of  loss,  of  any  remedy 
against  any  carrier  responsible  therefor. 

The  question  involved  in  such  cases  as 
Cushman  &  R.  Co.  v.  Boston  &  M.  R.  Co. 
82  Vt.  390,  73  Atl.  1073,  as  to  the  effect, 
in  an  action  brought  by  the  assured  for 
the  benelit  of  the  insurer,  of  a  release  by 
the  assured  of  the  tort  feasor,  is  not  with- 
in the  scope  of  this  note.  J.  A.  (4* 


iiiaine:  supreme  judiciaij  court. 

CANADIAN    PACIFIC    RAILWAY    COM- 
PANY 

V. 

MOOSEHEAD    TELEPHONE    COMPANY. 

(—  Me.  — ,  76  Atl.  885.) 

Telephone  —  right  of  way  —  railroail 
tracks. 

1.  The  necessary  authority  to  condemn  a 

Note,  —  Power  to  authorize  cotistruc 
tion  of  telegraph  or  telephone  line 
along  railroad,  right  of  tvay,  tvithout 
compensation   to   railroad   company. 

A    Federal    statute    providing    that    any 
telegraph    company    organized    under    the 
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right  of  way  for  a  telephone  line  along  a 
railroad  right  of  way  is  conferred  by  a 
statute  permitting  such  construction  upon 
or  along  a  railroad. 

Same  — right  to  compensation. 

2.  The  legislature  cannot  authorize  a 
telephone  company  to  construct  its  line 
along  a  railroad  right  of  way,  unless  it 
makes  provision  for  just  compensation  to 
the  railroad  company. 

Same  —  provision  for  condemnation  — 
effect. 

3.  The  constitutionality  of  a  statute  per- 
mitting the  railroad  commission  to  author- 
ize the  construction  of  a  telephone  line 
along  a  railroad  right  of  way,  which  makes 
no  provision  for  compensation,  is  not  saved 
by  a  section  permitting  the  telephone  com- 
pany to  condemn  a  right  of  way,  where  it 
invokes  the  assistance  of  the  commission 
and  makes  no  attempt  to  condemn  the  right. 

Injunction  —  construction  of  telephone 
line. 

4.  Injunction  lies  to  prevent  a  telephone 
company  from  attempting  to  construct  and 
maintain  its  line  upon  a  railroad  right  of 
way,  where  its  acts  in  so  doing  are  unlaw- 
ful. 

(January  31,  1910.) 

REPORT  by  the  Supreme  Judicial  Court 
.  for  Piscataquis  County  for  the  opinion 
of  the  full  bench  of  a  suit  to  enjoin  defend- 
ant from  maintaining  its  poles  and  wires 
upon  the  plaintiff's  right  of  way.  Injunc- 
tion granted. 

The  facts  are  stated  in  the  opinion. 


Mr.  E.  C.  Ryder,  for  plaintiff: 

Any  attempt  to  take  land  by  right  of  ani- 
nent  domain  under  a  statute  which  does 
not  provide  for  compensation  may  be  en- 
joined. 

Lewis,  Em.  l>om.  452;  State,  Mulligan, 
Prosecutor,  v.  Perth  Amboy,  52  N.  J.  L 
132,  18  Atl.  670;  Cherry  v.  Keyport,  52  N. 
J.  L.  544,  20  Atl.  970;  Re  Montgomerr, 
48  Fed.  896;  East  &  West  R.  Co.  t.  East 
Tennessee,  V.  &  G.  R.  Co.  75  Ala,  280;  Cobb 
v.  Illinois  &  St  L.  R.  &  Coal  Co.  68  III 
233;  Browning  v.  Camden  &  W.  R.  & 
Transp.  Co.  4  N.  J.  Eq.  47;  Bass  v.  Met 
tropolitan  West  Side  Elev.  R.  Go.  39  LJIA. 
711,  27  G.  C.  A.  147,  53  U.  S.  App.  542, 
82  Fed.  857;  Western  R.  Co.  v.  Alabami 
Grand  Trunk  R.  Co.  96  Ala.  272,  17  L.B.A. 
474,  11  So.  483;  Bonaparte  v.  Camden  &i. 
R.  Co.  Badlw.  205,  Fed.  Cas.  No.  1,617; 
Rigney  v.  Tacoma  Light  ft  Water  Co.  9 
Wash.  576,  26  L..R.A.  425,  38  Pac  147. 

A  telephone  line  on  a  railroad  right  o! 
way  is  an  additional  burden. 

Lewis,  Em.  Dom.  2d  edL  §  141a. 

There  is  nothing  in  the  statute  whkh 
authorizes  the  taking  of  property  of  a  rail- 
road company  by  right  of  eminent  domaiiL 
Unless  it  does  grant  such  authority  and  that 
authority  is  clearly  expressed,  the  right 
does  not  exist. 

Thacher  v.  Dartmouth  Bridge  Co.  IS 
Pick.  501;  Proprietors  of  Mills  v.  Coul 
164  Mass.  227,  41  N.  E.  280;  Pittsburp 
Junction    R.    Co.'s    Appeal,    122    Pa.   oil, 


laws  of  anv  state  should  have  the  risfht  to 
construct,  maintain,  and  operate  lines  of 
telegraph  over  and  alonsj  any  post  road  of 
the  United  States,  cannot  be  construed  to 
allow  the  construction  of  a  telegraph  line 
along  a  railroad  right  of  way  without  com- 
pensation to  the  railroad.  Atlantic  &  P. 
Tele.%'.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  6 
Bitfs.  158,  Fed.  Cas.  No.  632.  Recognition 
of  the  constitutional  provision  against  the 
taking  of  private  property  without  com- 
pensation is  found  in  the  following  from 
the  opinion  in  tin's  \se:  "It  is  true  that 
a  railroad  has  cenain  public  uses,  and  is, 
for  certain  purposes,  subject  to  the  con- 
trol of  the  state;  and  in  consequence  of 
these  public  uses  the  law  authorizes  the 
condemnation  of  private  property;  but  still, 
when  the  property  has  thus  been  acquired, 
it  becomes  private  property,  notwithstand- 
ing the  railroad  has  public  u^es;  that  is 
to  say,  the  property  c«n  be  used  for  the 
benefit  of  the  shareholders  of  the  company. 
The  right  of  way  can  be  so  used,  just  as 
much  as  the  roadbed  itself,  tlie  tics,  the 
rails,  the  locomotives,  or  the  cars;  they  are 
all  to  be  used  for  the  benefit  of  the  share- 
holders, although  such  uses  may  be  of  a 
public  character,  and  the  public  may  have 
a  certain  limited  control  over  them.  .  .  . 
But  the  right  to  construct  a  teU^graph  lino 
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thereon  necessarily  interferes  with  the  »b>  •- 
lute  right  of  the  railroad  to  its  right  d 
way.  That  is  a  right  w-hich  cannot  be  taken 
without  compensation.  It  is  a  right  of 
property  existing  in  the  railroad  campaLy. 
which  no  person  or  other  company  can  taU 
from  it  without  its  consent  or  without  py 
ing  for  it." 

It  was  held  in  Southwestern  R.  Co.  t. 
Southern  &  A.  Teleg.  Co.  46  Ga.  43,  li 
Am.  Rep.  585,  that  a  state  statute  en 
powering  telegraph  companies  to  construvt 
their  lines  upon  the  right  of  way  of  t> 
several  railroad  companies  In  the  state  ^-'^ 
unconstitutional  because  it  made  no  efi 
cient  provision  for  the  payment  of  euci 
pensation  to  the  railroads. 

And  it  has  been  held  that>  before  a  teV 
graph  or  telephone  company  can   take  i-ll 
vantage  of  the  Federal  statute  authoriii'q 
the   construction  of  wire    lines    alon*;  y-  * 
roads,   just  compensation   must    have  U 
fixed  and  paid  to  the  railroad   for  th«^  •: 
of  its  right  of  way.     Postal    Teleu.  Val'- 
Co.  V.  Oregon  Short  Line  R.  Co.  23  Utj 
474,  90  Am.  St.  Rep.  705,  65  Pac.  735. 

Other  cases  have  recognized   the  riiht    I 
a   railroad   to  be  compensated    for   the  «* 
of  its  right  of  way,  without  passing  up 
that  specific  poinL  W.  A.  ^ 
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9  Am.  St.  Rep.  128,  6  Atl.  664;  Ft.  Wayne 
V.  Lake  Shore  &  M.  S.  R.  Co.  132  Ind.  568, 
18  L.R.A.  367,  32  Am.  St.  Rep.  277,  32  N. 

E.  215;  Little  Nestucca  Toll  Road  Co.  v. 
Tillamook  County,  31  Or.  1,  66  Am.  St. 
Rep.  802,  48  Pac.  466;  Lake  Erie  &  W.  R. 
Co.  V.  Seneca  County,  67  Fed.  946;  Re  Buf« 
falo,  68  N.  Y.  167. 

If  there  is  no  expresu  grant  in  the  sl^atute, 
the  necessity  must  not  be  simply  a  question 
of  economy  or  convenience,  but  must  arise 
from  the  very  nature  of  things,  and  be  so 
absolute  that  without  it  the  grant  itself 
will  be.  defeated. 

Pittsburgh  Junction  R.  Co.'s  Appeal,  su- 
pra; Scranton  Qas  &  Water  Co.  v.  Northern 
Coal  &  I.  Co.  192  Pa.  80,  73  Am.  St  Rep. 
798,  43  Atl.  470. 

Even  if  the  statute  provided  all  the  ma- 
chinery necessary  to  take  land  by  right  of 
eminent  domain,  it  would  still  have  no 
force,  for  the  reason  that  it  makes  no  pro- 
visions for  compensation. 

Cushman  v.  Smith,  34  Me.  247;  Lee  v. 
Pembroke  Iron  Co.  57  Me.  481,  2  Am.  Rep. 
69;  Thacher  v.  Dartmouth  Bridge  Co.  supra; 
Atty.  Gen.  v.  Old  Colony  R.  Co.  160  Mass. 
62,  22  L.R.A.  112,  35  N.  E.  262;  Vanhorne 
V.  Dorrance,  2  Dall.  304,  1  L.  ed.  391,  Fed. 
Cas.  No.  16,867;  Bonaparte  v.  Camden  & 
A.  R.  Co.  supra;  Hollingsworth  v.  Tensas 
Parish,  4  Woods,  280,  17  Fed.  109;  Coster 
V.  Tide  Water  Co.  18  N.  J.  Eq.  64;  South- 
western R.  Co.  V.  Southern  k  A.  Teleg.  Co. 
46  Ga.  43,  12  Am.  Rep.  585. 

Messrs.  Hudson  A  Hudson,  for  defend- 
ant: 

The  damages  are  nominal. 

Postal  Teleg.  Cable  Co.  v.  Oregon  Short 
Line  R.  Co.  23  Utah,  474,  90  Am.  St.  Rep. 
705,  65  Pac.  735. 

The  taking  by  the  defendant  is  not  such 
a  taking  as  is  within  the  provisions  of  the 
Constitution  where  just  compensation  is 
given. 

Masgachusetts  C.  R.  Co.  t.  Boston,  C.  & 

F.  R.  Co.  121    Mass.  124. 
The  defendant  has  a  right  to  maintain 

its  poles  and  wires  on  the  right  of  way  of 
the  plaintiff  corporation. 

Lewis,  Em.  Dom.  §  269;  Postal  Teleg. 
Cable  Co.  t.  Oregon  Short  Line  R.  Co.  supra; 
St.  Louis  &  S.  F.  R.  Co.  v.  Southwestern 
Teleph.  Co.  58  C.  C.  A.  198,  121  Fed.  276; 
15  Cyc.  Law  &  Proc.  p.  625,  note  62;  Bos- 
ton &  M.  R.  Co.  V.  York  County,  79  Me. 
386,  10  Atl.  113. 

The  legislature  of  Maine  has  the  right 
to  determine  and  regulate  the  use  of  all 
common  and  public  rights  and  easements. 

Com.  V.  Esscj  Co.  13  Gray,  247;  Inland 
Fisheries  ConM.  v.  Holyoke  Water  Power 
Co.  104  Mass.  446,  6  Am.  Rep.  247, 
29  L.R.A.(N.S.)  45 


Additional  compensation  need  not  be  pro- 
vided for. 

Briggs  V.  Lewiston  &  A.  Horse  R.  Co.  79 
Me.  363,  1  Am.  St.  Rep.  316,  10  AtL  47. 

Savage,  J.,  delivered  the  opinion  of  the 
court: 

By  this  bill  in  equity  the  plaintiff  seeks 
to  enjoin  the  defendant  telephone  company 
from  maintaining  its  line  of  poles  and 
wires  upon  the  plaintiff's  right  of  way. 
The  defendant  contends  that  it  is  so  main- 
taining them  under  statute  authority.  The 
case  comes  up  on  report. 

The  defendant  corporation  was  organized 
in  1900  under  the  general  law  for  the  or- 
ganization of  telephone  companies.  Stat. 
1895,  chap.  103.  But  it  does  not  appear  to 
have  taken  any  steps  affecting  the  plaintiff's 
right  of  way  until  1904.  Its  right  to  do 
so,  therefore,  must  be  determined  by  the 
statutes  in  force  in  1904.  Chapter  378  of 
the  Public  Laws  of  1885,  and  chapter  103 
of  the  Public  Laws  of  1895,  which  are  cited 
by  the  defendant  as  the  source  of  its  au- 
thority, except  so  far  as  incorporated  in  the 
revision  of  1903,  were  expressly  repealed 
by  the  general  repealing  act  in  the  present 
Revised  Statutes  (page  1015).  The  defend- 
ant's right,  if  any,  must  be  found  in  chap- 
ter 55  of  the  Revised  Statutes.  Section  24 
of  that  chapter  provides  that  "such  [tele 
phone]  company  .  .  .  may  construct  a 
line  upon  or  along  any  railroad  by  the  writ* 
ten  permit  of  the  person  or  corporation  op- 
erating such  railroad,  but  in  case  such  com- 
pany cannot  agree  with  the  parties  operat- 
ing such  railroad,  as  to  constructing  lines 
along  the  same,  or  as  to  the  manner  in 
which  lines  may  be  constructed  upon,  along, 
or  across  the  same,  either  party  may  apply 
to  the  railroad  conmiissioners,  who  after 
notice  to  those  interested,  shall  hear  and 
determine  the  matter  and  make  their  award 
in  relation  thereto,  which  shall  be  binding 
upon  the  parties." 

In  1904  the  defendant,  alleging  that  it 
could  not  agree  with  the  plaintiff  railway 
company  as  to  the  construction,  mainte- 
nance, and  operation  of  its  line  along  the 
plaintiff's  right  of  way,  and  that  the  plain- 
tiff had  unreasonably  refused  its  consent, 
petitioned  the  railroad  commissioners,  as 
provided  in  §  24,  which  we  have  quoted,  to 
determine  the  manner  in  which  its  line 
should  be  constructed,  maintained,  and  op- 
erated along  the  plaintiff's  right  of  way. 
Upon  this  petition,  after  hearing,  the  rail- 
road commissioners  in  terms  granted  the 
defendant  the  right  to  construct,  maintain, 
and  operate  its  telephone  line  upon  the 
plaintiff's  right  of  way  between  Greenville 
junction  and  Holeb  station,  and  prescribed 
the  manner  in  which  the  line  8hQ^ld  \j^  Gon« 
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structed.  Thereafter  the  defendant  con- 
structed and  has  since  maintained  a  tele- 
phone line  of  poles  and  wires  upon  the  plain- 
tiff's right  of  way,  in  accordance  with  the 
decree  of  the  railroad  commissioners. 

The  plaintiff  contends:  (1)  That  the 
right  to  construct  and  maintain  a  telephone 
line  over  its  right  of  way  can  be  acquired, 
in  invitum,  only  by  an  express  and  explicit 
grant  of  the  right  of  eminent  domain  for 
that  purpose;  (2)  that  §  24  of  chapter  65 
of  the  Revised  Statutes,  under  which  the 
defendant  justifies,  does  not  contain  any 
such  express  and  explicit  grant;  and,  if  it 
does  (3),  that  it  makes  no  provision  for 
compensation  to  the  railroad  for  the  land 
taken,  and  is  therefore  unconstitutionaL 

It  is  not  denied  that  the  legislature  has 
power  to  enable  a  telephone  corporation  to 
construct  its  lines  upon  the  right  of  way  of 
a  railroad  corporation.  Eastern  R.  Co.  y. 
Boston  &  M.  R.  Co.  Ill  Mass.  125,  15  Am. 
Rep.  13;  Postal  Teleg.  Cable  Co.  v.  Oregon 
Short  Line  R.  Co.  23  Utah,  474,  90  Am.  St. 
Rep.  -706,  65  Pac.  735;  Lewis,  Em.  Dom. 
2d  ed.  §  269.  It  should  be  observed  that 
Mr.  Lewis,  when  he  says  in  the  section  just 
cited  that  "a  telegraph  may  be  established 
along  a  railroad  right  of  way,  it  being  no 
material  interference  with  the  use  for  rail- 
road purposes,"  is  speaking  of  the  right  of 
condemnation  with  compensation,  and  not 
of  the  right  of  using  without  condemnation 
or  compensation.  But  it  is  claimed  that  the 
right  in  such  cases  is  not  to  be  presumed 
from  a  grant  of  a  general  power  of  eminent 
domain,  and  that  it  exists  only  when  grant- 
ed expressly  or  by  necessary  implication. 
Such  is  the  general  rule.  Housatonic  R. 
Co.  T.  Lee  &  H.  R.  Co.  118  Mass.  391;  Re 
Providence  &  W.  R,  Co.  17  R.  I.  324,  21 
Atl.  965;  Lewis,  Em.  Doul  §  267;  15  Cyc. 
Law  &  Proc.  p.  623. 

But  we  think  that,  so  far  as  the  question 
of  authority  is  concerned,  when  a  telephone 
company  is  authorized  by  statute  to  con- 
struct and  maintain  its  lines  "upon  or  along 
a  railroad,"  it  is  necessarily  implied  that 
it  may  "take"  the  right  of  way  so  far  as 
is  reasonably  necessary  for  that  purpose. 
The  use  of  words  like  "take,"  or  "take  and 
hold,"  is  not  essential.  If  it  so  constructs 
its  lines,  it  necessarily  so  far  takes  the 
right  of  way,  and  authority  to  "construct" 
is  necessarily  an  authority  to  "take."  St. 
Louis  &  C.  R.  Co.  V.  Postal  Teleg.  Co.  173 
111.  508,  51  N.  E.  382;  Postal  Teleg.  Cable 
Co.  V.  Farmville  &  P.  R.  Co.  96  Va.  6G1,  32 
S.  E.  468;  South  Carolina  &  G.  A.  R.  Co. 
V.  American  Teleph.  &  Teleg.  Co.  65  S.  C. 
459,  43  S.  E.  970;  15  Cyc.  Law  &  Proc. 
p.  625.  This  differs  from  the  use  of  tlie 
general  words  "to  take  and  hold"  land,  from 
which  no  necessary  implication  arises  that 
29  L.R.A.(N.S.) 


the  power  may  be  exercised  upon  land  al- 
ready devoted  by  the  state  to  public  uses,  is 
that  the  statute  explicitly  authorises  th« 
using,  and  therefore  the  taking,  of  a  rail- 
road right  of  way. 

But,  while  the  power  of  the  legislature 
is  plenary  in  this  respect,  it  cannot  consti- 
tutionally   exercise    this    power    unless  it 
makes  provision  for  that  just  compensation 
which  the  Constitution  secures  when  prirate 
property  is  taken  for  public  uses.    Const, 
art.  1,  §  21.     The  location  of  a  telephoM 
line  upon  a  railroad  right  of  way  is  a  tak- 
ing of  it,  and  imposes  a  burden  upon  it  for 
which  the  owner  is  entitled  to  compensa- 
tion.    Atlantic. &  P.  Teleg.  Co.  v.  Chicago, 
R.  I.  &  P.  R.  Co.  6  Biss.  158,  Fed.  Cas.  Ko. 
632 ;  American  Teleph.  &  Teleg.  Co.  t.  Smith, 
71   Md.    535,    7   L.R.A.    200,   18   AtL  910: 
Southwestern  R.  Co.  ▼.  Southern  ft  A  Teles. 
Co.  46  Ga.  43,  12  Anu  Rep.  585 ;  Mercantile 
Trust  Co.  T.  Atlantic  &  P.  R.  Co.  (C.  C) 
63  Fed.  613;  Postal  Teleg.  Cable  Co.  v.  Ore- 
gon Short  Line  R.  Co.  23  Utah,  474,  90  Air. 
St  Rep.  705,  65  Pac  735;  Lewis,  Em.  Dom. 
§  141  a;  2  Wood,  Railroads,  864.    Though 
the  railroad  property  is  devoted  to  public 
uses,  the  owner  of  the  right  of  way  has  a 
private  right  of  property  which  is  protected. 
Atlantic  &  P.  Teleg.  Co.  v.  Chicago,  R.  I. 
&  P.  R.   Co.  and   Southwestern   R.  Co.  t. 
Southern  &  A.  Teleg.  Co.  supra.     And  this 
is  true,  whether  it  owns  the  land  in  fee.^r 
merely  the  ea^ment  of  a  right  of  way. 
Lewis,  Em.  Dom.  §  141a;  2  Wood,  Railroaca. 
864;   Atlantic  &  P.  Teleg.  Co.  v.  Chicago 
R.  I.  &  P.  R.  Co.  supra.     The  principle  i* 
the  same  as  when  a  highway  is  authorized 
to  be  laid  out  across  a  railroad   (Old  Col* 
ony  &  F.  River  R.  Co.  v.  Plymouth  Count}. 
14  Gray,  155) ;  or  when  one  railroad  is  au- 
thorized  to   cross   another    (Massach«sett> 
C.  R.   Co.  V.  Boston,  C.  A  F.   R.  Co.   If: 
Mass.  124;  Lake  Shore  ft  M.  S.  R.  Co.  t. 
Cincinnati,  S.  &  C.  R.  Co.  30  Ohio  St.  60i; 
Chicago  &  A.  R.  Co.  v.  Joliet,  L.  &  A.  R.  C»^, 
105  111.  388,  44  Amu  Rep.  799).     It  is  n.>^ 
an  objection  to  the  application  of  the  prii. 
ciple,  that  the  damages  are  merely  nom.iEal 
The   railroad   company   has   a   right   to   U 
heard  upon  that  question. 

It  follows  that  the  statutory  anthoriti 
to  construct  its  line  on  the  plaintifTs  rii-J 
of  way,  under  which  the  defendant  clain 
to  have  acted,  was  nugatory  unless  t  ] 
statute  itself,  or  some  other  statute  so  ai 
nected  with  it  as  to  be  regarded  as  tit  p?) 
materia  with  it,  made  provision  for  o^n 
pensation  to  the  defendant.  Lewis,  '£d 
Dom.  §  452;  Cushman  v.  Smith,  34  Me.  24l 
Thacher  V.  Dartmouth  Bridge,  18  Pick.  5*  I 

It  is  very  clear  that  §  24  of  chapt«-r  i 
of  the  Revised  Statutes,  ij^n  which  ti 
defendant   bases    its    authority. 
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provision  for  compensation.  Under  that 
section  the  railroad  commissioners  had  pow- 
er only  to  determine  as  to  constructing  the 
line  and  the  manner  thereof.  There  is  no 
word  which  relates  to  compensation. 

The  defendant,  however,  contends  that 
this  omission  is  supplied  by  §  11  of  £he 
same  chapter,  which  provides  that  a  tele- 
phone company  "may  purchase,  or  take  and 
hold  as  for  public  purposes,  land  necessary 
for  the  construction  and  operation  of  its 
lines.  Land  may  be  so  taken  and  damages 
therefor  may  be  estimated,  secured,  deter- 
mined, and  paid  for  as  in  case  of  railroads." 
The  answer  to  this  proposition  is  that  it  is 
manifest  that  the  defendant  has  not  pro- 
ceeded, nor  has  it  attempted  to  proceed, 
under  §  11.  It  has  not  taken  the  land  by 
any  legal  proceeding  comtemplated  by  that 
section,  for  it  has  not  pursued  any  of  the 
steps  required  in  the  case  of  railroads.  Rev. 
8tat.  chap.  51,  §  31.  The  general  power  to 
take  lands  granted  by  §  24  would  not,  as 
we  have  already  seen,  be  suiBcient  to  au- 
thorize the  defendant  to  construct  its  lines 
upon  the  plaintiff's  right  of  way.  But  if  it 
is  considerd,  which  we  do  not  decide,  that 
§  24  is  to  be  interpreted  in  connection  with 
§  11,  and  that,  so  interpreted,  §  24  supplies 
the  authority  to  construct  upon  the  rail- 
road's right  of  way,  which  is  wanting  in 
§11,  and  that  §  11  supplies  the  compensa- 
tion features  which  are  wanting  in  §  24,  it 
still  remains  true  that  the  telephone  com- 
pany must,  by  proper  condemnation  pro- 
ceedings under  §  11,  "take"  the  right  of  way 
and  pay  the  compensation,  to  be  ascertained 
as  in  the  case  of  railroads.  This  it  has  not 
done  and  could  not  do  under  §  24,  under 
which  alone  it  has  acted. 

The  result  is  that  the  defendant  is  un- 
lawfully maintaining  its  telephone  line  upon 
the  plaintiff's  right  of  way;  .and  in  such 
case  injunction  is  an  appropriate  remedy. 
Lewis,  Em.  Dom.  §  452,  and  cases  cited.  See 
also  Peirce  v.  Bangor,  105  Me.  413,  74  Atl. 
1039. 

Lastly,  it  is  contended  that  the  plaintiff 
is  barred  by  laches.  If  this  point  were  oth- 
erwise tenable  against  the  plaintiff's  clear 
legal  ripflit,  it  is  sufficient  to  say  that  the 
record  in  this  case  discloses  no  facts  which 
warrant  its  application.  The  case  does  not 
sliow  when  the  telephone  line  was  con- 
structed. But  it  shows  that  at  the  hearing 
before  the  railroad  commissioners,  in  1904, 
the  plaintiff  protested  against  the  defend- 
ant's precedure  under  §  24.  It  objected  to 
the  construction  of  the  line  later.  It  does 
not  appear  to  have  slept  upon  its  rights. 
Its  claim  is  neither  stale  nor  inequitable. 

Bill  sustained,  with  costs.     Writ  of  per- 
manent injunction  to  issue  as  prayed  for. 
29  L.R.A.(N.S.) 
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CHARLES  RISEMAN,  Appt., 
v. 

HAYDEN  BROTHERS. 

(86  Neb.  610,  126  N.  W.  288.) 

Highway  —  refuse  on  sidewalk  —  in- 
jury to  pedestrian  —  liability  of  abut- 
ting owner. 

Action  by  plaintiff  against  defendant  for 
damages  resulting  from  personal  injuries 
caused  by  a  fall  upon  the  sidewalk  by  rea- 
son of  plaintiff  having  stepped  upon  a  hid- 
den tomato  which  slipped  under  his  foot, 
causing  the  accident.  An  ordinance  of  the 
city  01  Omaha,  in  which  the  accident  oc- 
curred, making  it  unlawful  for  any  person 
to  throw  or  leave  upon  the  sidewalk  of  the 
city  any  straw,  rubbish,  or  other  refuse  was 
introduced  in  evidence,  but  there  was  no 
evidence  that  defendant  had  violated  any 
provision  of  the  ordinance,  or  was  in  any 
way  responsible  for  the  presence  of  the  to- 
mato upon  the  sidewalk.  Held,  that  the 
verdict  and  judgment  in  favor  of  defendant 
should  be  af&rmed. 

(April  23,  1910.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Douglas  Coun- 
ty in  defendant's  favor  is  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  iacts  are  stated  in  the  opinion. 

Messrs.  Weaver  &  Giller  for  appellant 

Messrs.  Smyth,  Smith,  &  Schall,  for 
appellee : 

The  ordinance  gave  no  right  of  action  to 
the  plaintiff. 

Lincoln  v.  Janesch,  63  Neb.  707,  56  L.R.A. 
702,  93  Am.  St.  Rep.  478,  89  N.  W.'280; 
Frontier  Steam  Laundry  Co.  v.  Connolly,  72 
Neb.  767,  68  L.R.A.  425,  101  N.  W.  995; 
Rochester  v.  Campbell,  123  N.  Y.  405,  10 
L.R.A.  393,  20  Am.  St.  Rep.  760,  25  N.  E. 
937;    Kirby   v.   Boylston   Market   Asso.    14 

Hoadnote  by  Reese,  Ch.  J. 


Note,  —  Liability  of  abutting  oxjoner  for 
injury  to  pedestrian  by  refuse  on 
sidexvalTc, 

RiSEMAN  v.  Hayden  Bros.  finds  support 
for  its  decision  in  Kellv  v.  Ottersteclt,  80 
App.  Div.  398,  80  N.  Y.  Supp.  1008,  in  which 
it  was  held  that  a  motion  to  direct  a  ver- 
dict for  defendant  was  improperly  denied  in 
an  action  asjainst  an  abutting  owner  for  in- 
juries sustained  by  a  fall  by  reason  of  slip- 
ping upon  a  small  quantity  of  green  vege- 
tables which  had  been  scattered  over  the 
sidewalk  in  supplying  customers  from  a 
ve<Tctable  stand  in  front  of  defendant's  store, 
\vl)ere  there  was  no  evidence  as  to  the  length 
of  time  the  vegetables  had  remained  on  the 
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Gray,  262,  74  Am.  Dec.  682;  Heeney  v. 
Sprague,  11  R.  I.  466,  23  Am.  Rep.  602; 
Keokuk  v.  Independent  District,  63  Iowa, 
362,  36  Am.  Rep.  226,  6  N.  W.  603;  Flynn 
V.  Canton  Co.  40  Md.  312,  17  Am.  Rep.  603 ; 
Taylor  v.  Lake  Shore  &  M.  8.  R.  Co.  46 
Mich.  74,  40  Am.  Rep.  467,  7  N.  W.  728. 

Reese,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  commenced  in  the  dis- 
trict court  of  Douglas  county.  Plaintiff's 
claim  is  founded  upon  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  the  defendant.  It  is  averred  in  the  peti- 
tion that  Hayden  Brothers  is  a  corporation 
organized  imder  the  laws  of  the  state  of 
Nebraska,  the  business  being  the  operation 
and  carrying  on  of  a  department  store,  in 
the  city  of  Omaha;  that  one  entrance  to  the 
grocery  department,  which  is  in  the  base- 
ment, is  by  means  of  an  elevator  between 
the  sidewalk  and  the  store  building,  by  the 
use  of  which  the  groceries,  fruits,  and  veg- 
etables purchased  and  sold  are  carried  to 
and  from  the  rooms  of  the  department,  and 
in  making  such  transfer  the  merchandise 
is  conveyed  to  and  from  the  delivery  wagons 
across  the  sidewalk;  that  in  violation  of  an 
ordinance,  set  out  in  the  petition,  defendant 
negligently  allowed  and  permitted  the  side- 
walk at  and  near  the  said  elevator  to  be- 
come littered  with  straw  and  other  sub- 
stances, and  "carelessly  and  negligently  per- 
mitted a  piece  of  green  tomato  to  be  and 
remain  on  the  sidewalk,  underneath  the  hay, 
straw,  and  refuse  so  negligently  permitted 
by  defendant  to  be  and  remain  upon  said 
sidewalk:"  that  plaintiff  is  passing  on  and 
along  said  sidewalk,  as  was  his  right,  and 
without  negligence  on  his  part,  stepped  upon 
some  hay  or  straw  which  had  been  allowed 
to  accumulate,  and  that  said  green  tomato, 
being  under  said  straw,  was  not  seen  nor 


was  its  presence  known  by  plaintiff,  until 
by  reason  of  his  weight  upon  said  straw 
and  tomato  the  tomato  was  crushed  and 
slipped  under  plaintiff,  and  he  was  thrown 
upon  the  sidewalk,  receiving  severe  and  pain- 
ful injuries  to  his  damage,  etc.  Defendant 
answered,  admitting  its  corporate  existence, 
and  that  it  was  engaged  in  business  as  al- 
leged, denying  other  allegations,  and  setting 
out  at  some  length  the  method  by  which  its 
goods  and  wares  were  transported  into  and 
from  its  place  of  business  across  the  side- 
walk in  question,  but  which  need  not  be  fur- 
ther referred  to.  The  reply  is  a  general  de- 
nial. A  jury  trial  was  had,  resulting  in  a 
verdict  and  judgment  in  favor  of  defendant, 
and  from  which  plaintiff  appeals. 

The  ordinance  referred  to  is  as  follows: 
"Sec.  24.  It  is  hereby  declared  unlawful  for 
any  person  to  throw,  drop,  place,  or  sweep 
upon  any  sidewalk  along  any  paved  street 
or  alley  in  the  city  of  Omaha,  or  to  throw, 
drop,  place,  or  leave  in  any  gutter  of  any 
paved  street  or  alley  in  the  city  of  Omaha, 
or  to  throw,  drop,  leave,  or  place  upon  the 
pavement  of  any  street  or  alley  of  the  city 
of  Omaha,  any  papers,  sweepings,  straw, 
filth,  or  rubbish  of  any  kind  or  description, 
or  to  throw,  place,  or  leave  upon  any  side- 
walk, gutter,  or  street  in  the  city  of  Omaha, 
any  dead  rat,  or  other  dead  animal,  or  any 
thing  which  may  cause  a  litter  or  nuisance, 
and  any  person  doing  any  such  unlawful 
act,  and  any  firm,  company,  or  corporation 
owning  or  occupying  any  store,  office,  or 
other  building  in  the  city  of  Omaha  who 
shall  authorize,  permit,  or  allow  any  sweep- 
ings, paper,  rubbish,  or  other  thing  herein 
specified,  to  be  thrown,  placed,  or  left  upon 
any  paved  street  or  alley  or  upon  any  side- 
walk or  in  any  gutter  of  any  paved  street 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined 
in    any    sum  'not    exceeding    one    hunired 


sidewalk,  or  that  the  defendant  bad  not  used 
reasonable  diligence  to  keep  the  walk  clean, 
or  to  show  plaintiff's  freedom  from  contribu- 
tory negligence. 

But  in  Garibaldi  v.  O'Connor,  210  HI. 
284,  66  L.R.A.  73,  71  N.  E.  379,  affirming 
112  111.  App.  63,  it  was  held  that  while  the 
presence  of  a  loose  banana  upon  the  side- 
walk cannot  be  regarded  as  the  sole  cause  of 
the  fall  of  a  pedestrian  in  stepping  thereon, 
where  the  merchants  used  the  walk  adjoin- 
ing their  places  of  business  for  receiving  and 
shipping  goods  to  such  an  extent  as  to  con- 
fine travelers  to  a  narrow  passageway  dur- 
ing most  of  the  business  hours  of  the  day, 
yet  such  wrongful  use  of  the  walk  is  a  con- 
tributing cause  which  will  render  tlie  mer- 
chants liable  for  the  injury,  though  tliere  is 
no  direct  proof  that  they  or  any  of  their 
employees  dropped  or  caused  it  to  be  upon 
the  walk.  The  court  said  the  condition  of 
29  L.R.A.(N.S.) 


the  sidewalk  rendered  them  bound  to  use 
reasonable  care  to  see  that  such  passageway 
was  kept  safe,  and  that  they  cannot  be  re- 
garded as  having  done  so  where  thev  per- 
mitted it  to  be  strewn  with  straw  and  loose 
bananas. 

And  in  0*Dwyer  v.  Northern  Market  Co. 
24  App.  D.  C.  81,  it  was  held  that  a  market 
company  which  had  no  authority  to  occupy 
sidewalk    adjoining   its   market   house   ror 
market   purposes,   but  which,   nevertheles.^, 
exercised     dominion     over     the     sidewalk 
for  such  purposes  by  inviting  dealers  and 
hucksters  to  occupy   it,   and  collected  toll 
from    them    acording    to    the    space    occu- 
pied  by    them,    and   undertook    in    a    lease 
of  a  store  fronting  on  such  sidewalk  to  have 
the  sidewalk  cleaned  each  day, — ^was  liable 
,  to  a  pedestrian   for   injuries   sustained  by 
:  slipping  and  failing  upon  refuse  vegetable 
1  matter  on  the  sidewalk.  A.  L.  R. 
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($100)  dollars  for  each  and  every  offense. 
And  it  is  hereby  further  declared  unlaw- 
ful for  any  person,  firm,  company,  or  cor- 
poration to  sweep  or  authorize  or  permit  to 
be  swept  in  front  of  his  or  its  premises  any 
sidewalk  in  front  of  any  store,  office  build- 
ing, or  other  business  building  along  any 
paved  street  in  the  city  of  Omaha  between 
the  hours  of  8  o'clock  A.  li.  and  10  o'clock 
p.  li.,  and  any  person  so  sweeping  or  au- 
thorizing or  allowing  such  sweeping  of  any 
such  sidewalk  between  said  hours  of  8 
o'clock  A.  M.  and  10  o'clock  p.  m.  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  in  any  sum 
not  exceeding  ten  ($10)  dollars;  provided, 
however,  that  the  foregoing  provision  relat- 
ing to  sweeping  sidewalks  shall  not  apply 
to  sweeping  any  snow  which  may  fall  upon 
or  accumulate  thereon.**  Thomas's  Revised 
Ordinances  of  the  City  of  Omaha,  chap.  54, 
S  24. 

The  evidence  discloses,  without  contradic- 
tion, that  plaintiff,  at  or  about  the  place 
referred  to,  slipped  and  fell  upon  the  public 
sidewalk  and  received  a  very  severe,  pain- 
ful, and  perhaps  permanent,  injury.    There 
seems  to  be  no  doubt  about  this,  and  it  is 
quite   well    established    that   his   fall   was 
caused  by  stepping  upon  a  green  tomato 
which  was  crushed,  and  under  his  weight 
slipped  upon  the  walk,*  and  that  the  injury 
resulted  from  the  fall.     For  the  purposes 
of  this  case  we  may  assume,  but  without 
deciding,    that   the    ordinance    in    question 
was  violated  by  someone,  that  its  violation 
imposed  a  liability  upon  the  guilty  party, 
the  proof  of  which  might  be  considered  evi- 
dence of  negligence;  that  plaintiff's  injury 
occurred  adjacent  to  defendant's  place  of 
business,  and  near  where  it  received   and 
Bent  out  its  merchandise,  and  yet  plaintiff 
could  not  recover  owing  to  the  fact  that  the 
evidence   failed   to   show   that   the   tomato 
was  left  upon  the  sidewalk  by  defendant  or 
any  of  its  employees.     We  have  searched 
the  bill  of  exceptions  throughout  and  are 
unable  to  find  such  proof.    It  may  be  that 
the  fact  that  the  tomato  was  upon  the  side- 
walk in  front  of  defendant's  place  of  busi- 
ness, and  near  the  place  of  receiving  and 
sending  out  its  fruits  and  vegetables,  might 
be  considered  with  other  evidence  as  a  cir- 
cumstance, if  unexplained,  in  support  of  the 
claim  that  it  was  placed  or  allowed  to  re- 
main there  by  defendant  or  its  employees. 
Yet,  in  view  of  the  fact  that  the  sidewalk 
was  along  one  of  the  principal  streets  of 
the  city,  that  very  near  the  spot  where  plain- 
tiff fell  other  dealers  in  the  same  character 
of  goods  were  engaged  in  business,  and  that 
the  sidewalk  was  in  common  and  continual 
use  of  the  pedestrian  public,  defendant  could 
not,  upon  those  facts  alone,  be  held  to  have 
20  L.R.A.(N.S.) 


violated  the  ordinance.  The  burden  rested 
upon  plaintiff  to  establish  by  a  preponder- 
ance of  the  evidence  that  defendant  had 
been  guilty  of  some  act,  or  had  failed  to 
discharge  some  duty,  which  resulted  in 
plaintiff's  injury.  The  accident  was  a  very 
unfortunate  one  for  plaintiff;  but  the  fact 
of  the  injury  alone,  without  proof  that  de- 
fendant was  in  some  way  responsible  for  it, 
would  not  permit  a  recovery  or  justify  a 
judgment  against  it.  Defendant  may  have 
been  guilty  of  wrong,  and  proof  of  such 
^ilt  out  of  reach  of  plaintiff,  yet^  that 
could  not  alter  the  legal  result. 

Complaint  is  made  of  two  instructions 
given  the  jury,  but  as  plaintiff  could  not  re- 
cover in  any  event,  for  want  of  sufficient 
evidence  to  sustain  a  verdict,  no  good  pur- 
pose could  be  subserved  by  examining  them. 

The  judgment  of  the  District  Court  is  af- 
firmed. 

Petition  for  rehearing  denied. 


OREGON  SUPREME  COURT. 

CHARLES  P.  JOHNSON,  Respt., 

V. 

SAM  lANKOVETZ. 

(—  Or.  — ,   110   Pac.   308.) 

Pleading  —  replevin  —  allegation  of  ti- 
tle. 

1.  An  allegation  in  replevin  that,  at  all 
times  and  dates  mentioned,  plaintiff  was  and 
now  is  the  owner  and  entitled  to  the  im- 
mediate possession  of  the  property,  is  a 
sufficient  allegation  that  he  was  so  at  the 
beginning  of  the  action. 

Sale  —  taking  check  —  losing  title. 

2.  Taking  a  check  which  proves  to  be 
worthless,  in  payment  of  goods  sold  for  cash, 
is  not  a  waiver  of  the  right  to  an  imme- 
diate cash  payment,  so  as  to  pass  title  to  the 
vendee,  which  he  can  transfer  to  a  stranger. 

(July  26,  1910.) 

Note.  —  Bight  of  ptirchasers  or  credit' 
ors  levying  on  goods  sold  for  oaeh, 
InU  delivered  tvithout  payment. 

This  note  is  supplementary  to  the  note 
to  Mclver  v.  Williamson-Halsell-Frazier  Co. 
13  L.R.A.(N.S.)   696. 

According  to  the  weight  of  authority,  in 
an  ordinary  sale  of  personal  property  for 
cash,  payment  to  be  made  on  delivery,  pay-  ^ 
ment  is  a  condition  precedent  to  the  passing " 
of  title  as  between  the  parties,  and,  in  the 
absence  of  laches,  waiver,  or  estoppel  on  the 
part  of  the  seller,  a  subsequent  purchaser, 
although  purchasing  bona  fide  and  for  value, 
or  a  subsequently  levying  creditor,  is  in  no 
better  position  than  the  purchaser,  to  claim 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  in  plaintiff's  favor  in  a  replevin 
action  to  recover  possession  of  certain  per- 
sonal property.     Affirmed. 

Statement  by  Eakin,  J.: 

This  is  an  action  of  replevin  commenced 
in  the  justice  court  for  the  recovery  of  two 
guns  of  the  value  of  $45.05.  On  August  25, 
1908,  E.  C.  Adams  contracted  to  purchase 
from  plaintiff  the  two  guns  at  the  price 
named,  and,  for  the  purpose  of  paymenj;, 
gave  to  him  his  check  for  $45.30  on  the  Mer- 
chants' National  Bank.  He  had  no  money 
in  the  bank,  and  the  check  was  dishonored. 
At  the  time  of  the  transaction,  plaintiff  de- 
livered the  goods  to  Adams,  who,  the  same 


day,  sold  them  to  defendant  for  the  sum  .f 
$22.  Upon  appeal  to  the  circuit  court  «: 
Multnomah  county,  judgment  was  recderM 
in  favor  of  plaintiff.     Defendant  appeal?- 

Messrs.  Harry  Tanckwlch  and  Leon 
Yanckwlch)  for  appellant: 

A  vendor  having  no  title  can  pass  loi^, 
but  a  bona  fide  purchaser  for  value,  villi - 
out  notice  of  fraud,  from  one  who  fa..? 
fraudulently  obtained  both  possession  asi 
property,  will  be  protected. 

24  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  10I>>; 
Singer  Mfg.  Co.  v.  Graham,  8  Or.  17,  01 
Am.  Rep.  672;  Church  v.  Melville,  IT  Ct 
413,  21  Pac  387;  Cobbey,  Replevin,  §§  4'-V 
410;  Soltau  v.  Gerdau,  119  N.  Y.  3i<  :■ 
Am.  St  Rep.  843,  23  N.  £.  8&4;  Taylor  t. 


that  title  has  passed.  As  shown  in  the  note 
mentioned,  however,  a  different  rule  prevails 
in  some  jurisdictions.  The  majority  rule 
finds  support  in  Johnson  v.  Iankovetz. 

The  majority  doctrine  was  applied  in 
Jones  V.  Southern  Cooperage  Co.  (Ark.)  127 
S.  W.  704,  as  to  personal  property  sold  and 
delivered  under  an  agreement  by  the  pur- 
chaser to  execute  to  the  seller  a  mortgage 
in  payment  thereof.  It  was  held  that  title 
did  not  pass  until  the  execution  ef  the 
morttrage,  and  a  subsequent  purchaser  of  the 
property,  before  the  execution  of  the  mort- 
gage, acquired  no  title  thereto,  there  being 
no  laches  or  waiver  on  the  part  of  the 
seller. 

And  in  Amundson  v.  Standard  Printing 
&  Mfg.  Co.  140  Iowa,  464,  118  N,  W.  789,  it 
was  held  that  where  a  purchaser  was  to 
execute  a  mortgage  in  payment  of  goods  at 
the  time  of  delivery,  no  title  passed  upon  de- 
livery until  the  execution  of  the  mortgage, 
and  it  not  having  been  executed,  the  prop- 
erty was  not  subject  to  be  levied  upon  by  the 
creditors  of  the  purchaser  although  in  his 
possc8sion. 

So,  where  goods  were  sold  and  shipped  un- 
der express  agreement  that  the  purchaser 
was  to  inspect  same,  and  if  satisfactory 
should  pay  cash  therefor,  an  attaching  cred- 
itor of  the  purchaser  attaching  them  while 
in  his  possession,  but  before  the  purchaser 
had  inspected  or  paid  for  them,  acquired  no 
rights  therein  as  airainst  the  seller.  Porter 
V.  Rice  (Ky.)  128  S.  W.  70. 

The  fact  tliat  the  seller  of  personal  prop- 
erty took  in  payment  thereof  a  check  of  the 
purchaser,  and  delivered  to  him  the  proper- 
ty, does  not,  as  a  matter  of  law,  amount  to 
a  waiver  by  him  of  his  right  to  insist  that 
payment  is  a  condition  precedent  to  the 
passing  of  title,  wliere  the  check  was  in 
due  course  presented  for  payment  and  dis- 
honored; and  hence  the  goods  are  not, 
as  a  matter  of  law,  subject  to  attach- 
ment by  the  creditors  of  the  buyer.  It 
is,  however,  a  question  of  fact  for  the 
jury  whether  under  such  circumstances  the 
delivery  was  made  and  the  check  accepted 
as  absolute  payment,  with  intention  to  pass 
title  to  the  purchaser.  Continental  Bank 
29  L.R,A.{N.S.; 


&  T.  Co.  V.  Hartman  (Tex.  Civ.  App.)  Vl)  S 
W.  179. 

But  a  delay  of  five  months  after  <i^ 
livery  of  personal  property  which  was  t  ■ 
have  been  settled  for  upon  delivery,  durir: 
which  time  the  seller  repeatedly' ur^vd  a 
settlement,  but  did  not  question  the  5:i't? 
nor  claim  that  title  had  not  passed,  h  i 
waiver  of  his  right  to  reclaim  the  property 
on  the  theory  that  payment  was  a  conditi.". 
precedent  to  the  passing  of  title,  where  i-  ? 
buyer  in  the  meantime  had  been  placed  ic  Ih. 
hands  of  a  receiver  and  the  propertr  Ii."! 
been  sold  at  receiver's  sale.  £.  I.  Duf<.*r: 
Co.  v.  John  Shields  Constr.  Co.  96  C.  C.  A. 
197,  171  Fed.  305. 

And  see  Baltimore  &  O.  S.  W.  R.  0\  v. 
Good,  post,  713,  wherein  it  is  recognized  t  t 
the  delivery  of  a  car  of  grain  to  be  pji]  :■ ' 
in  cash  after  weighing  the  same  wouM  t  - 
amount  to  a  waiver  by  the  seller  of  !  ^ 
right  to  insist  upon  payment  aa  a  enndit   - 

{)recedent  to  the  passing  of  title,  but  vi'  '- 
le  gave  the  buyer  an  order  for  the  car  " 
grain,  thereby  constructively  deliverinj  .' 
into  his  hands,  and  where  the  custi.>m  v  - 
to  pay  the  purchase  price  or  a  laree  porti 
thereof  upon  delivery  of  the  order,  it  ».* 
held  that,  as  against  a  subsequent  N>Tifl  :  ' 
purchaser  relying  upon  the  order,  the  orz 
inal  seller  had  waived  his  right  t.-*  in?  «: 
that  title  did  not  pass  until  payment 

In  Wright  v.  Mississippi  Vallev  Trust  C 
144  Mo.  App.  640,  129  S.  W.  407,  it  v. 
recognized  that  where  the  seller  dcli\?rp- 
bill  of  lading  to  the  buyer,  the  bill  of  1; 
ing  being  a  negotiable  instrument,  till** 
the  property  covered  thereby  would  p,.*« 
any  bona  fide  holder  thereof  for  value,  -.  * 
though  the  bill  was  delivered  on  the  \  r  • 
standing  that  cash  was  to  be  paid  uj^t 
livery.    This  rule,  however,  was  held  r.  t  • 
apply  to  the  case  under  consideration.  -«  ti- 
holder   of   the   bill   of    lading  was  a  lar/ 
which   had   received   same  from  the  I  i> 
to  apply  upon  his  over  draft  then  exis 
and  hence  the  bank  was  held  not  t«'  >• 
bona  fide   purchaser    for   value  withir   t! 
rule,  it  not  having  parted  with  anv  r.'  - 
or  extended  any  credit  in  reliance  rr 
bill.  A.  G.  S" 
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State, -32  Tex.  Crim.  Rep.  110,  22  S.  W. 
148;  State  v.  Skinner,  29  Or.  599,  46  Pac. 
368;  Zink  v.  People,  77  N.  Y.  114,  33  Am. 
Rep.  589;  State  v.  Ryan,  47  Or.  338,  1 
L.R.A.(N.S.)  862,  82  Pae.  703;  Bigelow, 
Torts,  §  515;  Corbin's  Benjamin,  Sales,  6tli 
Am.  ed.  §  649;  Hindmarch  t.  Hoffman,  127 
Pa.  284,  4  L.R.A.  369,  14  Am.  St.  Rep.  842, 
18  AtL  14;  White  v.  Garden,  10  C.  B.  919; 
Babcock  y.  Lawson,  L.  R.  4  Q.  B.  Div.  394; 
Mojce  y.  Newington,  L.  R.  4  Q.  B.  Div.  34; 
Collins  Y.  Ralli,  20  Hun,  246;  Mowrey  y. 
Walsh,  8  Cow.  238;  Wood's  Appeal,  92 
Pa.  379,  37  Am.  Rep.  694;  McCarty  ▼.  Vick- 
ery,  12  Johns.  348;  Pelham  y.  Chattahoo- 
chee Grocery  Co.  146  Ala.  216,  8  L.R.A. 
(N.S.)  448,  119  Am.  St.  Rep.  19,  41  So. 
12;  24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1166;  Beckwith  y.  Galice  Mines  Co.  60  Or. 
642,  16  L.R.A.(N.S.)  723,  93  Pac.  463. 

A  bona  fide  purchaser  is  he  who  takes  the 
property  for  value,  in  good  faith,  and  with- 
out notice  of  the  adverse  interest  sought  to 
be  enforced  against  him. 

24  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  1169, 
1174;  Dudley  y.  Gould,  6  Hun,  98. 

In  a  sale  of  personal  property,  title  passes 
when  the  agreement  ^s  concluded;  in  the 
absence  of  an  express  agreement  to  the  con- 
trary, absolute  delivery  of  possession 
amounts  to  a  waiver  of  all  conditions. 

Wadhams  v.  Balfour,  32  Or.  318,  61  Pac. 
642;  24  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
1051,  1053;  2  Kent,  Com.  •498. 

Where  the  agreement  is  that  goods  are  to 
be  paid  for  in  cash  on  delivery,  and  the 
goods  are  delivered,  the  sale  is  complete., 
whether  the  payment  is  made  or  not. 

Warder  v.  Hoover,  61  Iowa,  491,  1  N.  W. 
795?  Beckwith  v.  Galice  Mines  Co.  supra. 

Where  a  sale  is  for  cash,  and  the  vendor 
accepts  for  the  price  the  check  of  the  ven- 
dee, upon  delivery  of  the  property,  which 
check  is  later  dishonored,  a  bona  fide  pur- 
chaser from  such  vendee  will  acquire  a  good 
title. 

24  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  1166; 
Moyoe  v.  Newington,  supra. 

Messrs.  Bigger  Sk  Wilson,  for  respond- 
ent: 

Where  personal  property  is  by  contract 
sold  for  cash,  and  the  goods  are  put  into 
the  possession  of  the  buyer  in  expectation 
that  he  will  immediately  pay  the  price,  and 
he  does  not  do  it,  the  seller  will  be  at  lib- 
erty to  treat  the  delivery  as  conditional, 
and  at  once  reclaim  the  goods,  even  from  a 
subvendee  for  value.  An  attempted  pay- 
ment by  check  which  is  dishonored  is  no 
pajrment,  and  the  goods  sold  for  cash  and 
delivered  on  said  check  may  be  reclaimed. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  450, 
467;  National  Bank  v.  Chicago,  B.  &  N.  R. 
Co.  44  Minn.  224,  9  L.R.A.  203,  20  Am.  St. 
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Rep.  666,  46  N.  W.  342,  5G0;  Canadian 
Bank  v.  McCrea,  106  111.  281;  Mathews  v. 
Cowan,  59  111.  347;  Evansville  &  T.  H.  R. 
Co.  V.  Erwin,  84  Ind.  463;  Stone  v.  Perry, 
GO  Me.  48;  Peabody  v.  Maguire,  79  Me. 
572,  12  Atl.  630;  Hirschorn  v.  Canney,  98 
Mass.  149;  Adams  v.  O'Connor,  100  Mass. 
516,  1  Am.  Rep.  137;  Com.  v.  Devlin,  141 
Mass.  423,  6  N.  E.  64;  Empire  State  Type 
Founding  Co.  v.  Grant,  114  N.  Y.  40,  21 
y.  E.  49;  Turner  v.  Moore,  68  Vt.  455,  3 
Atl.  467;  Dudley  v.  Sawyer,  41  N.  H.  327; 
Shipman  v.  Seymour,  40  Mich.  274;  Ketch- 
um  Y.  Brennan,  63  Miss.  696;  Bauendahl  v. 
Horr,  7  Blatchf.  548,  Fed.  Cas.  No.  1,113; 
Leath  v.  Uttley,  66  Tex.  82,  17  S.  W.  401; 
Hodgson  V.  Barrett,  33  Ohio  St.  63,  31  Am. 
Rep.  627;  Hammett  v.  Linneman,  48  N.  Y. 
399;  Kinsey  v.  Leggett,  71  N.  Y.  387;  1 
Benjamin,  Sales,  Revised  ed.  §  362;  Craig 
V.  California  Vineyard  Co.  30  Or.  68,  46 
Pac.  421;  Kershaw  v.  Ladd,  34  Or.  379,  44 
L.R.A.  236,  66  Pac.  402;  Hamer  v.  Fisher, 
58  Pa.  453;  2  Kent,  Com.  13th  ed.  497. 

If  the  seller  accompanies  the  delivery 
with  the  declaration  of  the  conditional 
terms,  or  if  that  be  the  implied  understand- 
ing of  the  parties,  the  sale  is  conditional. 

2  Kent,  Com.  '497;  2  Parson,  Contr. 
7th  ed.  922-928. 

Possession  without  title  gives  no  author- 
ity to  sell.  In  such  case  good  faith  is  of 
no  avail.  Caveat  emptor  applies  to  such 
sales. 

Benjamin,  Sales,  571,  572;  Church  v.  Mel- 
ville, 17  Or.  413,  21  Pac.  387. 

The  defendant,  when  he  purchased  and 
acquired  the  personal  property  in  contro- 
versy from  E.  C.  Adams,  took  only  the  in- 
terest which  Adams  had  therein. 

Schneider  v.  Lee,  33  Or.  678,  17  Pac.  269; 
Velsian  v.  Lewis,  16  Or.  639,  3  Am.  St.  Rep. 
184,  16  Pac.  631;  1  Mechem,  Sales,  §§  164, 
165. 

Eakln,  J.,  delivered  the  opinion  of  the 
court: 

It  is  first  urged  that  the  complaint  does 
not  state  facts  sufHcient  to  constitute  a 
cause  of  action,  in  that  it  does  not  allege 
that,  at  the  time  of  the  commencement  of 
the  action,  plaintiff  was  the  owner  and  en- 
titled to  the  possession  of  the  goods.  But 
counsel  overlooks  the  sixth  subdivision  of 
the  complaint,  which  states  that,  at  all  times 
and  dates  mentioned,  plaintiff  was  and  now 
is  the  owner  and  entitled  to  the  immediate 
possesion  of  the  property,  which  is  a  suf- 
ficient allegation  in  that  regard. 

The  question  for  determination  is  whether, 
by  the  delivery  of  the  goods  to  Adams,  such 
a  title  pa<<sed  that  an  innocent  purchaser 
from  him  might  acquire  a  title  thereto  as 
against  plaintiff.    That  depends  upon  wheth- 
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er  the  sale  was  one  in  which  the  title  to 
the  goods  was  to  remain  in  the  vendor  until 
some  condition  precedent  is  fulfilled,  or  the 
delivery  was  unconditional.  The  law  pre- 
sumes a  sale  to  be  for  cash  when  nothing  is 
said  to  the  contrary,  and,  upon  a  sale  for 
cash,  payment  and  delivery  are  concurrent 
acts.  If  the  price  is  not  paid  at  the  time  of 
the  delivery  of  the  goods,  the  vendor  may 
immediately  reclaim  them,  Mechem,  Sales, 
§  551.  Benjamin,  on  Sales,  7th  Am.  ed.  at 
§  320,  states  the  rule  as  to  cash  sales,  via.: 
"Where  the  buyer  is  by  the  contract  bound 
to  do  anything  as  a  condition,  either  pre- 
cedent or  concurrent,  on  which  the  passing 
of  the  property  depends,  the  property  will 
not  pass  until  the  condition  be  fulfilled, 
even  though  the  goods  may  have  been  ac- 
tually delivered  into  the  possession  of  the 
buyer."  And  in  his  notes  to  this  rule,  at 
page  299,  he  says:  "It  being  clear  that,  in 
the  absence  of  any  credit  expressly  or  im- 
pliedly allowed,  payment  is  a  condition  pre- 
cedent, or  at  least  concurrent,  it  necessarily 
follows  that  the  right  of  property  does  not 
pass  until  that  is  done,  even  though  the  ar- 
ticle is  delivered."  No  title  will  pass,  even 
to  an  innocent  purchaser  for  value  from 
the  vendee,  unless  the  circumstances  show 
that  the  vendor  waived  his  right  to  imme- 
diate payment.  Johnson -Brinkman  Com- 
mission Co.  V.  Central  Bank,  116  Mo.  668, 
670,  38  Am.  St.  Rep.  615,  22  S.  W.  813. 
Whether  the  vendor,  upon  delivery  of  the 
goods,  thereby  waives  immediate  cash  pay- 
ment, and  thus  permits  the  title  to  pass, 
is  a  question  of  fact  to  be  determined  from 
the  circumstances.  If  the  delivery  is  vol- 
untarily made,  without  immediate  payment 
being  insisted  on,  the  condition  is  waived. 
Some  authorities  hold  that,  in  case  of 'an 
innocent  purchaser  from  the  vendee,  waiv- 
er will  be  more  readily  inferred  from  de- 
livery, if  there  is  no  express  reservation  of 
title.  Mechem,  Sales,  §  654;  Benjamin, 
Saloa,  p.  299;  National  Bank  v.  Chicago, 
B.  &  N.  R.  Co.  44  Minn.  224,  9  L.R.A.  203, 
20  Am.  St.  Rep.  566,  46  N.  W.  342,  660; 
Ifirschorn  v.  Canney,  98  Mass.  149;  Ar- 
mour V.  Pecker,  123  Mass.  143. 

In  the  present  case  the  sale  was  a  cash 
sale,  and  payment  was  attempted  to  be  made 
by  check  on  the  bank  in  which  the  purchas- 
er had  neither  funds  nor  credit.  Delivery 
of  the  goods  was  made  with  the  understand- 
injx  that  the  ch*»ck  represented  the  cash.  The 
delivery  was,  therefore,  conditioned  that  the 
check  would  be  honored.  There  is  a  dis- 
tinction between  a  sale  induced  by  fraud, 
in  which  the  vendor,  in  ignorance  of  the 
fraud,  transfers  the  title  and  possession,  in 
which  the  sale  is  voidable,  but  not  void, 
and  an  innocent  purchaser  from  the  vendee 
mav  acquire  a  good  title  (Burns  v.  Ken- 
29  L.R.A.(N.S.) 


nedy,  49  Or.  588,  90  Pac  1102;  Truiton 
v.  Fait  &  S.  Co.  1  Penn,  (Del)  483,  73  Am. 
St.  Rep.  81,  42  Atl.  431;  Moore  t.  Mocr?. 
112  Ind.  149,  2  Am.  St.  Rep.  170,  13  X. 
E.  673),  and  a  caM  in  which  the  venu-r 
does  not  intend  to  part  with  the  title  until 
the  price  is  paid,  the  delivery  and  payment 
being  concurrent  acts,  and  although  tk 
goods  are  delivered  to  the  vendee,  yet  Ki:i- 
out  payment  no  title  will  pass.  In  ib^ 
one  case  it  is  intended  that  the  title  sjiil 
pass;  in  the  other,  that  it  shall  not  >a- 
tionai  Bank  y.  Chicago,  B.  &  N.  R.  Co.  st 
pra;  Hodgson  v.  Barrett,  33  Ohio  St.  03, 
31  Am.  Rep.  527. 

It  is  said  in  Evansville  &  T.  H.  R.  Co.  t 
Erwin,  84  Ind.  457,  464,  "Where  paymtat 
is  to  be  made  simultaneously  with  deliAerx 
and  is  omitted,  evaded,  or  refused  by  tl'' 
vendee  on  getting  the  goods  under  his  €*•£- 
trol,  the  delivery  in  such  case  is  merely  c<= 
ditional,  and  the  nonpayment  would  be  ss 
act    of    fraud    entering    into    the    oripcjl 
agreement,  which  would  render  the  wJ'^1- 
contract  void,  and  the  seller  would  have  iii 
right  instantly  to  reclaim  the  goods."    T* 
judge   quotes   with    approval   from  Cogjzi'i 
V.  Hartford  &  N.  H.  R.  Co.  3  Grav.  54:»: 
"The  vendee,  in  such  cases,  acquires  no  pr-.f- 
erty  in  the  goods.     .     .     .     The  deliwr;.. 
which  in  ordinary  cases  passes  the  title  i^ 
the  vendee,  must   take  effect   according  t'* 
the  agreement  of  the  parties.     .    .    .    T"'^ 
vendee,  therefore,  in  such  cases,  haviog  i ' 
title  to  the  property,  can  pass  none  Xo  •  r 
ers."     He  further  holds  that  the  atteini»»  . 
sale  by  the  vendee  did  not  preclude  tb^  v.--.  ] 
dor  from  regaining  his  property. 

In  Schneider  v.  Lee,  33  Or.  578,  IT  P-' 
269,  relating  to  a  conditional  sale.  ^]---'\ 
it  was  urged  that  the  purchaser  from  tis^ 
vendee  in  such  a  case  should  be  prot'V*.*i| 
Mr.  Justice  Thayer  holds  to  the  cor.tr?.': , 
following  Singer  Mfg.  Co.  v.  Graham.  S  '  "^ 
17,34  Am.  Rep.  572,  and  Harkne-s  v.  Tr- 
sell,  118  U.  S.  663,  30  L.  ed.  2S3.  7  J^-ri 
Ct.  Rep.  51.  In  the  sale  in  the  ea<e  •  | 
Schneider  v.  Lee,  the  title  was  exprc?*\v  r 
served,  pending  payment,  but  the  v«»f!j  -r 
rights  did  not  depend  upon  notice  io  v  i 
subvendee,  but  upon  want  of  title  is  t~^ 
original  vendee. 

In  National  Bank  v.  Chicago,  B.  k  X.  T* 
Co.  and  Johnson-Brinkman  Commi9<iiTK  C  i 
V.  Central  Bank,  supra,  Canadian  Bank  v 
McCrea,   106  111.  281,   and  Com.  v.  IVi:::i 
141  Mass.  423,  6  N.  E,  64,  the  sale*  *^-i 
for  cash,  and  payments  were  made  by  c,*"  ^ 
which  were  dishonored,  and  it  was  heW  t- • 
no  title  passed  to  the  vendee,  and  that  t 
goods   might   be   reclaimed    by   the   v^:. 
from  a  subsequent  purchaser. 

Mechem    on    Sale<«,    §    554,    states   t-  * 
where  the  payment  of  the  purchase  pr.cv 
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expressly  or  impliedly  a  condition  precedent 
to  the  passing  of  title,  the  delivery  is  deemed 
to  be  conditional,  and,  if  payment  is  re- 
fused, the  vendor  may  reclaim  his  goods 
either  from  the  vendee  or  anyone  claiming 
through  him.  To  the  same  effect  are  §§  551, 
552,  553,  Id.;  Benjamin,  Sales,  §§  320,  343, 
and  note  on  page  299;  Johnson-Brinkman 
rommission  Co.  v.  Central  Bank;  National 
Bank  v.  Chicago,  B.  &  N.  R.  Co.;  Hirsch- 
orn  T.  Canney;  Armour  v.  Pecker;  and 
Eransville  &  T.  H.  R.  Co.  v.  Erwin, — supra; 
Merrill  Furniture  Co.  v.  Hill,  87  Me.  17,  32 
Atl.  712;  Dudley  v.  Sawyer,  41  N.  H.  326. 

If  the  intention  of  the  vendor  in  a  cash 
sale,  as  gathered  from  the  circumstances  of 
the  transaction,  was  to  pass  the  title  with 
the  delivery  of  possession,  or  if  he  waived 
immediate  payment,  then  as  to  an  innocent 
purchaser  the  title  will  pass.  Mechem, 
Sales,  §  652;  Bowen  v.  Burk,  13  Pa.  146; 
Merrill  Furniture  Co.  v.  Hill,  supra;  Oester 
▼.  Sitlington,  115  Mo.  247,  21  S.  W.  820. 
As  to  such  a  waiver  of  immediate  payment, 
see  also  note  to  Fishback  v.  Van  Dusen,  24 
Am.  L.  Reg.  N.  S.  514. 

In  the  present  case  every  circumstance 
tends  to  show  that  the  vendor  did  not  waive 
immediate  payment  of  the  price  of  the  goods. 
The  purchaser  was  a  stranger  to  him,  and 
there  was  no  intention  to  deliver  the  goods 
open  his  credit,  but  plaintiff  expected  to  re- 
<t-]\e  the  cash  upon  the  presentation  of  the 
check,  and  evidently  would  not  have  parted 
with  the  goods  otherwise.  The  delivery  was 
conditional,  and  defendant  acquired  no  title. 
The  judgment  ia  affirmed. 


OHIO  IBUPRBME  COURT. 

BALTIMORE  &  OHIO  SOUTHWESTERN 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

HENRY  J.  GOOD  et  aL 
(82  Ohio  St.  278,  92  N.  E.  485.) 

Sale  »  casli  —  title  —  when  passes. 

1.  In  sales  of  specific  chattels  for  cash  on 
leh'very,  delivery  and  payment  are  concur- 
rent acts,  and  delivery  in  the  expectation  of 
"ecpiving  immediate  payment  is  not  ab- 
^'lutc,  but  conditional,  and,  when  there  is  no 
v.iiver  of  payment,  the  property  does  not 
)a^<;  until  the  price  is  paid. 

Mime  ^  bona  fide  purchaser  from  ven- 
dee —  title. 

2.  In  a  sale  for  cash  on  delivery,  when  the 
tmds  are  in  the  custody  of  a  bailee,  and  the 
endor,  without  requiring  payment,  gives  to 

Headnotes  by  the  Cotjbt. 


Xote.  —  See   note   to  Johnson   v.   lanko- 
etz,  ante,  709. 
9  L.R.A.{N.S.) 


the  vendee  a  delivery  order  directing  the 
bailee  to  deliver  the  goods  to  the  vendee  or 
to  his  order,  intending  to  transfer  both  the 
property  and  possession,  and  the  bailee  pur- 
suant to  the  order  delivers  the  goods  to  a 
bona  fide  purchaser  from  the  vendee,  the  de- 
livery is,  as  to  the  innocent  purchaser,  ab- 
solute, and  not  conditional,  and  the  title  of 
such  subvendee  is  good  against  the  seller,  al- 
though the  sale  between  the  vendor  and  ven- 
dee was  fraudulent. 

Same  —  facts  —  conclnslon. 

3.  G.  sold  a  car  of  oats  to  B.,  terms  cash 
on  delivery,  the  weight  to  be  ascertained  and 
certified  by  the  official  weigher  of  the  Cin- 
cinnati Chamber  of  Con^merce,  of  whicli 
both  were  members.  G.,  at  the  time  of  sale, 
gave  B.  a  delivery  order  on  the  carrier  in 
whose  custody  the  car  was,  to  deliver  the  car 
to  B.  or  to  B.  or  order.  B.  sold  the  oats  to 
M.,  and  transferred  to  him  the  delivery  order. 
M.  sold  the  oats  to  G.  B.,  who  surrendered 
the  order  to  the  carrier  and  ordered  the  car 
turned  over  to  another  carrier,  wh'cli  was 
done.  M.,  on  account  of  the  sale  to  him, 
paid  B.  $400,  and  G.  B.  paid  M.  $250.  B. 
was  insolvent,  and  G.  replevied  the  car  in 
the  possession  of  the  carrier  who  had  re- 
ceived it  for  G.  B.  Held,  that  G.  was  not 
entitled  to  recover  the  car. 

(June  7,  1910.) 

ERROR  to  the  Circuit  Court  for  Hamil- 
ton County  to  review  a  judgment  re- 
versing a  judgment  of  the  Court  of  Common 
Pleas  in  defendant's  favor  in  an  action  of 
replevin  to  recover  possession  of  certain 
grain.    Reversed. 

Statement  by  Summers,  Ch.  J.! 

In  September,  1905,  a  car  of  oats  was 
shipped  to  Good  &  Company  at  Cincinnati 
with  a  sight  draft  attached  to  the  bill  of 
lading.  Upon  arrival  of  the  car  in  Cin- 
cinnati on  the  Cincinnati,  Hamilton,  &  Day- 
ton Railroad,  the  consignee  paid  the  draft 
and  surrendered  the  bill  of  lading  to  the 
railroad  company.  The  official  grain  in- 
spector for  the  Cincinnati  Chamber  of  Com- 
merce graded  the  car,  and  delivered  a  sam- 
ple of  the  oats  to  the  consignee,  who,  on 
the  same  day,  sold  the  oats  on  ''change"  to 
A.  Bender  at  30  cents  per  bushel,  and  gave 
him  the  following  written  delivery  order: 

To    the    Cincinnati,    Hamilton,    &    Dayton 
Railroad  Company: — 
Please  deliver  to  the  order  of  A.  Bender 
or  A.  Bender  car  1427  oats  consigned  to  us. 

Good  &  Company. 

On  the  same  day  Bender  sold  the  car  of 
oats  to  Maguire  &  Company  at  291  cents, 
and  turned  the  delivery  order  over  to  them 
and  received  their  check  for  $400  and  some- 
thing over, — the  exact  amount  is  not  given. 
The  following  day  Maguire  &  Company  sold 
the  oats  to  Gale  Brothers  at  30  cents,  and 
gave  them  the  delivery  order  and  received 
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their  check  on  account  for  $250.  Gale  Broth- 
ers surrendered  the  delivery  order  to  the 
Cincinnati,  Hamilton,  &  Dayton  Railroad 
Company,  and  ordered  the  car  turned  over 
to  the  plaintiff  in  error,  the  Baltimore  & 
Ohio  Southwestern  Railway  Company,  to 
be  placed  at  their  elevator,  and  the  Cincin- 
nati, Hamilton  &  Dayton  Railroad  Com- 
pany accepted  the  delivery  order  and  placed 
the  car  in  the  yards  of  the  Baltimore  &  Ohio 
Southwestern  Railway  Company.  At'  the 
time  of  the  sale  Bender  was  insolvent,  and, 
for  the  purposes  of  this  case,  it  is  assumed 
that  the  purchase  by  him  was  fraudulent. 
After  the  car  had  been  turned  over  to  the 
Baltimore  &  Ohio  Southwestern  Railway 
Company,  and  before  it  had  been  placed  by 
that  company  at  the  elevator  of  Gale  Broth- 
ers, Good  &  Company  replevied  the  car  from 
the  railroad  company.  The  jury  found 
against  Good  &  Company,  and  on  error  in 
the  circuit  court  that  court  reversed  the 
judgment,  and  upon  the  undisputed  facts 
entered  judgment  for  Good  &  Company. 

Mr.  H.  D.  Peck,  for  plaintiff  in  error: 

Before^  the  issuance  of  the  writ  of  re- 
plevin, the  rights  of  Gale  Brothers  as  bona 
fide  purchasers  without  notice  and  for  value 
had  attached,  so  that  the  grain  could  not  be 
retaken  by  Good. 

Eaton  V.  Davidson,  46  Ohio  St.  362,  21 
N.  E.  442;  Hamet  v.  Letcher,  37  Ohio  St. 
358,  41  Am.  Rep.  519;  Dean  v.  Yates,  22 
Ohio  St.  396. 

Mr.  li.  W.  Goss  also  for  plaintiff  in  er- 
ror. 

Messrs.  Kelley  A  Hauck  for  defendants 
in  error. 

Summers,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

All  the  parties  to  the  sale  were  mem- 
bers of  the  Cincinnati  Chamber  of  Com- 
merce. The  sale  was  there  made,  and  was 
subject  to  the  following  rule  of  the  organ- 
ization governing  purchases  of  grain:  "Rule 
7.  Section  1.  All  purchases  of  grain,  unless 
otherwise  agreed  upon,  are  understood  to  be 
for  cash  and  to  be  paid  for  on  delivery." 

A  witness  for  the  plaintiffs  testified  that 
the  manner  of  selling  grain  in  car-load  lots 
on  "change"  is  as  follows:  The  official 
grain  inspector  of  the  chamber  of  com- 
merce grades  the  grain  in  the  car  in  the 
railroad  yards,  and  delivers  a  sample  of  the 
uniform  grade  of  the  grain  in  the  car  to 
the  consignee  or  owner,  who  then  exhibits 
the  sample  on  "change,"  and  when  he  makes 
a  sale  he  delivers  to  the  purchaser  the  sam- 
ple and  a  delivery  order  like  that  set  out  in 
the  statement  of  facts,  to  the  carrier  to 
deliver  the  car  to  the  purchaser  or  order, 
and  the  purchaser  then  orders  the  car  to 
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his  elevator  or  switch,  or  wherever  he  wishe 
to  unload  it,  and  as  it  is  being  unloaded  it 
is  weighed  by  the  official  weigher,  who  gives 
the  seller  a  certificate  of  the  weight,  and 
the  seller  then  makes  a  bill  to  the  buyer  at 
the  agreed  price,  which  the  buyer  pays  in 
cash  upon  its  receipt.  A  witness  for  the 
defendant  testified  on  cross-examination 
that  on  "change,"  in  the  trade,  a  delivery  of 
the  order  is  considered  a  delivery  of  tbe 
property,  and  that  when  the  order  is  de- 
livered it  is'  customary  for  the  buyer  to 
pay  80  per  cent  of  the  price,  according  to 
the  estimated  weight  of  the  ear,  and  that 
the  balance  is  paid  upon  receipt  of  a  bill 
with  the  certificate  of  the  official  weigher 
attached. 

It  is  undisputed  that  settlement  was  is 
be  based  upon  the  certificate  of  tlie  weigher, 
and  the  circuit  court  based  its  deciuon  upon 
the  assumption  that,  as  under  the  mk  sales 
were   cash  on   delivery,  and  as  under  the 
usage  the  weight  was  to  be  ascertained  u 
the  car  was  unloaded,  delivery  could  not 
be  complete  until  the  weight  waa  certified. 
It  is  elementary  in  a  sale  of  speeifie  chat- 
ties that  neither  payment  nor  delivery  is 
essential  to  the  passing  of  title.    The  pass- 
ing of  the  title  may  be  conditional  on  pay- 
ment; but  generally  in  such  sales  the  title 
passes;  but  delivery  and  payment  are  im- 
mediate and  concurrent  acts,  and  if  deliverr 
be  made  in  expectation  of  immediate  pay- 
ment, and  such  payment  is  not  made,  the 
seller  may  reclaim   the  goods.     When  the 
goods  must  be  counted,  weighed,  or  n^as- 
ured  in  order  to  identify  them,  the  property 
does  not  pass;  but  when  they  are  specific, 
and  these  acts  are  to  be  done  merelT  to 
ascertain  the  siun  to  be  paid,  the  title  may 
pass,    although    the   goods    have   not    been 
delivered.    The  passing  of  the  title  depends 
upon  the  intention.       If  delivery  has  not 
been  made,  or  if  made  in  order  that   the 
price  may  be  ascertained,  the  presumption 
is  that  the  property  has  not  passed.     If 
the  sale  is  for  cash,  or  cash  on  deliTery, 
and  delivery  is  made,  the  presumption   is 
that  it  was  made  in  expectation  of  immedi> 
ate  payment,  and  that  the  delivery  was  cca- 
ditional;  and  the  same  is  true  and  the  pre- 
sumption stronger  when  weighing  is  t<.«   '« 
done  by   the  buyer.     In  Wabash  Elevator 
Co.  V.  First  Nat.  Bank,  23  Ohio  St.   3::, 
there  was  a  sale  on  "change"  between  twoj 
commission  men  of  5,000  bushels  of  eoro. 
The  seller   sent  by   a  clerk  warehouse    re- 
ceipts to  the  buyers  in  expectation  of    ira- 
raediate  payment.    The  buyers  accepted  t>»e 
receipts  and  informed  the  clerk  that  t%#  t 
would  credit  the  seller  with  the  price.    T}  «^ 
seller  would   not  consent  to  this,  and    t*t^ 
buyers  refused  to  return  the  receipts.     XhJ 
court   held   that   a    delivery   with   the 
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pectation  of  receiving  immediate   payment 
is  not  absolute,  but  conditional  until  pay- 
meut  is  made,  and,  when  there  is  no  waiver 
of  payment,  no  title  vests  in  the  purchaser 
until  the  price    is    paid.      In    Hodgson    v. 
Barrett,  33  Ohio  St.  63,  31  Am.  Rep.  527, 
tt)€  sale  was  of  a  barge  load  of  coal,  one 
half  cash.     The  coal  was  delivered  and   a 
check  given  for  the  cash.     The  check  went 
to  protest,  and  the  seller  replevied  the  coal, 
and  it  was  held:      "(2)    Where  goods  are 
sold  for  cash,   delivery  and   payment   are 
concurrent  conditions   of  the   sale;    and   a 
delivery  made  in  expectation  of  immediate 
payment   is   conditional   only;    so   that,    if 
payment  be   refused,    the   vendor   may    re- 
claim the  goods.      (3)    Where  payment  is 
made  by  a  check  drawn  by  the  purchaser 
on  his  banker,  this  is  a  mere  mode  of  mak- 
ing a  cash   payment,   and  not  the   accept- 
ance of  a  security.     Such  payment  is  con- 
diti'nal  only,   and   if   the  check  upon  due 
prci^entation     is    dishonored,    the    vendor's 
riiriit  to  retake  the  goods  from  the  purchaser 
remains  in  full  force." 

But    payment    as    a    condition    may    be 
waived  by  the  seller,  and  if  it  is,  the  prop- 
erty  vests    in    the    buyer.      All    attending 
circumstances  may  show  that  the  delivery 
was  not  conditional,   even  when   weighing 
is  necessary  to  ascertain  the  price,  and  that 
the  intention  was  to  transfer  both  the  title 
and  pos«;ssion,  and  to  trust  the  buyer  to 
pay  when  the  price  is  ascertained.    In  the 
present    case    no    presumption    of    waiver 
would  arise  merely  from  the  delivery  of  the 
car  to  the  buyer,  for  by  the  rule  of  the 
Chamber   of    Commerce   the    sale    was    for 
ea>]i  on  delivery,   and  the  sura  to  be  paid 
c>iuld    not    be    ascertained    until    the    oats 
were    weighed,     which    by    the    usage    on 
"change"   waa    to    be    done    by   the    official 
weigher  as  the   car  was  unloaded,  so  that 
delivery  would    not  be   complete   until  the 
o?t5  were   weighed.     But  if  by  the  usage 
on  "change"  the  delivery  of  a  delivery  or- 
der was  the  delivery  of  the  oats,  and  80  per 
cpnt  of  the  estimated  price  was  then  pay- 
«1»1p.  and  the  balance  when  the  weight  was 
<^njciany  certified,    then    Good    &   Company 
waived  pa^^nent  in  cash  on  delivery,  when 
tfey  gave   the   delivery  order   without   the 
Mhs  payment,   and   the  80  per  cent  either 
wa?  payable  on   demand  or  credit,  for  the 
w!»<"ile  price  was  extended  to  Bender  until 
the  wtight  was  ollicially  certified,  and  the 
titl^  of  an  innocent  subvendee  from  Bender 
Would  be  good    against  Good  &  Company. 
>^nd,  independently   of   the  usage   last   re- 
f-^rrcd  to,  when  it  is  considered  that  the  sale 
wa<  made   on    "change"    by   one   dealer   to 
another    dealer,    and    not    to    a    consumer, 
•nd  that  a  delivery  order  was  given  direct- 
ing the  delivery   not  merely  to  the  buyer, 
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but  to  him  or  to  his  order,  the  conclusion 
must  be  that  Good  &  Company  assented  to 
a  sale  and  delivery  of  the  oats  by  Bender, 
and  that  it  was  the  intention  of  Good  & 
Company,  by  the  sale  and  the  giving  of  the 
delivery  order,  to  transfer  both  the  title 
and  the  unconditional  possession  of  the 
property  to  Bender. 

The  transaction,  though  fraudulent  on 
the  part  of  Bender,  was  not  void,  but  only 
voidable.  If  the  delivery  without  payment 
was  merely  a  waiver  of  immediate  payment, 
or  an  extension  of  credit,  it  may  be  that, 
as  between  the  vendor  and  the  vendee,  the 
vendor  could  have  protected  himself,  for 
it  is  an  implied  condition  in  a  sale  of  credit 
that  the  buyer  shall  keep  his  credit  good. 
Diem  v.  Koblitz,  49  Ohio  St.  41,  34  Am.  St. 
Rep.  531,  29  N.  £.  1124.  Good  &  Company, 
a<s  against  Bender,  might  have  repudiated 
the  transaction;  but  they  could  not  do  so 
at  the  expense  of  an  innocent  subvendee. 
"When  a  vendee  obtains  possession  of  a 
chattel  with  the  intention  by  the  vendor  to 
transfer  both  the  property  and  possession, 
although  the  vendee  has  committed  a  false 
and  fraudulent  Qiisrepresentation  in  order 
to  effect  the  contract  or  obtain  the  posses- 
sion, the  property  vests  in  the  vendee  until 
the  vendor  has  done  some  act  to  disaffirm 
the  transaction;  and  the  legal  consequence 
is  that,  if  before  the  disaffirmance  the 
fraudulent  vended  has  transferred  either  the 
whole  or  a  partial  interest  in  the  chattel 
to  an  innocent  transferee,  the  title  of  such 
transferee  is  good  against  the  vendor." 
Kingsford  v.  Merry,  11  Exch.  677;  Pease 
V.  Gloahec,  L.  R.  1  P.  C.  219. 

It  is  true  that  a  delivery  order,  unlike  a 
bill  of  lading,  is  not  considered  a  symbol 
of  the  goods  so  that  a  transfer  of  it  is 
constructively  a  delivery  of  the  goods,  but 
is  considered  merely  a  request  in  writing 
by  the  owner  of  goods  to  his  agent  or  bailee 
having  custody  of  the  goods,  to  deliver  them 
as  therein  directed;  and  that  the  seller  may 
revoke  the  order  against  an  innocent  sub- 
vendee of  the  goods  and  transferee  of  the 
order.  But  when  the  order  has  been  exe- 
cuted and  the  goods  have  been  delivered  to 
an  innocent  subvendee,  or  the  bailee  has 
attorned  to  him,  it  is  too  late  to  revoke 
the  order.  As  to  him  there  is  nothing  to 
revoke;  the  delivery  has  been  actually  or 
constructively  made,  and  the  goods  are  no 
longer  in  the  possession  of  the  seller,  but 
in  the  possession  of  the  subvendee  or  in  the 
possession  of  his  agent.  In  Ker  &  Butter- 
worth's  5th  edition  of  Benjamin  on  Sales 
(471),  it  is  said,  in  substance,  that  in  this 
country,  as  well  as  in  England,  purchases 
by  an  insolvent  buyer  who  does  not  intend 
to  pay  are  treated  as  voidable,  and  not 
void,  and  that,  while  in  some  of  the  states 
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the  transaction  is  treated  as  absolutely  void, 
the  rights  of  innocent  purchasers*  from  a 
fraudulent  buyer  are  protected,  and  that  it 
is  of  little  practical  importance  whether  the 
protection  is  afforded  on  the  ground  that 
the  original  contract  of  sale  is  valid  until 
disaffirmed,  or  whether  the  preference  of  the 
right  of  an  innocent  third  person  is  based 
upon  the  principle  that,  when  one  of  two 
innocent  parties  must  suffer  from  the  fraud 
of  a  third,  the  loss  shall  fall  on  the  one 
who  enabled  the  third  party  to  commit  the 
the  fraud. 

It  follows  that  the  correct  result  was 
reached  in  the  Court  of  Common  Pleas,  and 
that  the  Circuit  Court  was  in  error  in  re- 
versing the  judgment,  and  the  judgment  of 
the  Circuit  Court  is  reversed,  and  the  judg- 
ment of  the  Court  of  Common  Pleas  is 
affirmed. 

Spear,  Davis,  Shauck,  and  Price,  JJ., 
concur. 


WASHINGTON    SUPHBME    COURT. 

RE  N.  W.  BOLSTER. 

(—  Wash.  — ,  110  Pac.  647.) 

Deposition  —  power  to  compel  witness 
to  attend. 

1.  A  court  is  empowered  to  compel  a  wit- 
ness to  produce  papers  before  a.  commis- 
sioner authorized  to  take  depositions,  by 
statutes  providing  that  a  witness  may  be 
required  to  attend  and  give  evidence  before 
the  court  and  bring  with  him  required  pa- 
pers, and  that  he  may  be  required  to  appear 
and  give  his  deposition  before  any  officer 
authorized  to  take  depositions,  in  like  man- 
ner as  he  may  be  compelled  to  attend  as  a 
witness  before  any  court,  and  authorizing 
the  court  to  compel  attendance  before  the 
commissioner,  and  providing  that,  in  case 
of  failure  to  attend  before  the  commission- 
er, the  latter  shall  ask  an  order  to  compel 
him  to  attend  and  testify. 

Evidence  —  corporate  books  —  privacy. 

2.  The  officers  of  a  corporation  cannot 
refuse*  to  produce  its  books  in  court  for  in- 
spection, in  response  to  a  subpoena  in  a 
cause  in  which  the  matter  contained  in 
them  is  material,  on  the  theory  that  the 
privacy  with  which  its  business  is  carried 
on  is  a  trade  secret,  which  it  ir  entitled  to 
protect  from  the  inspection  of  strangers. 

(August  26,   1010.) 

APPEAL  by  applicant  from  an  order  of 
the  Superior  Court  for  King  County 
dismissing  a  proceeding  to  compel  certain 
corporate  officers  of  the  John  J.  Sesnon 
Company  to  produce  its  books  before  ap- 
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plicant  as  commissioner,  for  the  taking  of 
depositions  for  examination.     Reversei 

The  facts  are  stated  in  the  opinion. 

Messrs.  Farrell,  Kane,  Sb  Strattonind 
Ira  Campbell,  for  appellant: 

The  statutes  empowered  the  court  to 
compel  the  officers  to  produce  their  ooi- 
porate  books. 

State  V.  Bourne,  21  Or.  218,  27  Pac 
1048;  Burns  v.  Superior  Court,  140  CaI  j, 
73  Pac.  597 ;  Re  Edison,  68  N.  J.  L  494. 
53  Atl.  696;  Re  Shephard,  3  Fed.  12;  3 
Jones,  Ev.  §§  671,  801. 

A  party  is  not  relieved  from  prodneing 
books  and  documents  merely  because  they 
are  private. 

3  Jones,  Ev.  §§  720,  789;  Bamham  t. 
Morrissey,  14  Gray,  226,  74  Am.  Dee. 
676;  Re  Dunn,  9  Mo.  App.  255;  Taylor  t. 
Milner,  11  Ves.  Jr.  41;  Johnson  Steel 
Street-Rail  Co.  v.  North  Branch  Steel  Co. 
48  Fed.  191;  First  Nat  Bank  v.  Hngbes, 
6  Fed.  741;  Jkfissouri-American  Ekctric 
Co.  V.  Hamilton-Brown  Shoe  Co.  91  C. 
C.  A.  251,  165  Fed.  285;  First  Nat  Bask 
V.  Abbott,  91  C.  C.  A.  538,  165  Fed.  855. 

The  burden  is  upon  Mathews  to  sbov 
that  the  books  sought  contain  trade  eecrets 
which  would  be  divulged  by  an  examioA- 

Note,  —  Refusal  to  produce  boolcs  or 
papers  in  response  to  suhpasnaj  up- 
on ground  tiiat  they  contain  private 
matter. 

This  note  is  confined  to  cases  where  tl« 
refusal  to  produce  books  or  papers  is  basei 
upon  the  ground  that  they  are  private,  or. 
though  the  portions  sought  are  not  private, 
that  their  production  will  lead  to  the  dis- 
closure  of   private   matter   found    in  cXos^ 
connection  therewith.    Other  grounds  of  re- 
fusal are  omitted,  such  as,  that  the  person 
seeking  information  is  engaged  in  a  fishin? 
expedition,  that  the  books  and  papers  cco- 
tain  incriminating  matter,  that  the  informa- 
tion sought  is  privileged,  because  consisting 
of  confidential  communications  between  at- 
torney  and   client,   physician    and   patient, 
etc.,  that  the  documents  sought  relate  to  tbe 
title  to  witness's  lands,  etc. 

It  is  a  general  rule  of  law  that  a  witiie«« 
possessing  knowledge  of  facts  material  to 
the  vindication  of  the  rights  of  another  mar 
be  compelled  by  judicial  process  to  appe.»r 
and  give  evidence  in  behalf  of  that  otb€7 
party,  notwithstanding  the  evidence  thi^ 
coerced  may  uncover  the  witnesses  private 
business.  See  First  Nat.  Bank  ▼.  Husrhr* 
6  Fed.  741.  No  attempt  has  been  made  !•' 
collect  the  authorities  for  this  general  pirp 
osition. 

This  rule  is  also  generally  held  applica^k 
when  the  information  sought  is  containe^l  n 
books  and  papers.  Accordingly,  it  has  be<i 
held  that  it  is  no  ground  for  the  refusal  ^ 
a  witness  to  produce  books  and  pape^ 
when  required  by  lawful  autborilT.  ^\a 
they    are    private.      First    Nat,     l^uik    t 
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tion  of  them;  and  the  court  must  not  only 
find  from  such  evidence  that  the  books 
contain  trade  secrets  which  would  be  di- 
vulged, but  that  the  evidence  is  plainly 
privileged. 

Vulcan  Detinning  Co.  y.  American  Can 
Co.  72  N.  J.  Eq.  387,  12  L.ILA.(N.S.) 
102,  67  Atl.  339. 

The  law  recognizes  no  absolute  privilege 
for  trade  secrets. 

William  v.  Prince  of  Wales  Life,  etc., 
Co.  23  Beav.  238;  Finance  Co.  v.  Charles- 
ton, C.  &  C.  R.  Co.  48  Fed.  188;  Wertheim 
y.  Continental  R.  &  Trust  Co.  21  Blatchf. 
246,  15  Fed.  716;  Marion  Nat  Bank  y. 
Abell,  88  Ky.  428,  11  S.  W.  300;  Rice  y. 
Rice  (N.  J.  Eq.)  25  Atl.  321;  3  Wigmore, 
Ev.  §  2212. 


Mr.  William  H.  Gorham,  for  respond- 
ent: 

A  subpoena  duces  tecum  will  not  be 
granted  unless  clear  affirmative  statutory 
power  is  shown. 

Re  Strauss,  30  App.  Div.  610,  52  N.  Y. 
Supp.  392. 

.  A  witness  has  the  privilege  to  refuse  or 
produce  documents  called  for,  whica  will 
disclose  trade  secrets. 

Crocker- Wheeler  Co.  v.  Bullock,  134  Fed. 
241;  United  States  v.  Terminal  R.  Asso. 
154  Fed.  268,*^  United  States  v.  Terminal 
R  Asso.  148  Fed.  486. 

Fullerton,  J.,  delivered  the  opinion  of 
the  court: 
On  March  5,  1910,  the  superior  court  of 


Hughes,  6  Fed.  737,  appeal  dismissed  for 
want  of  jurisdiction  in  106  U.  S.  523,  27  L. 
ed.  268,  1  Sup.  Ct.  Rep.  489;  Johnson  Steel 
Street-Rail  Co.  v.  North  Branch  Steel  Co.  48 
Fed.  191;  Victor  G.  Bloede  Co.  v.  Joseph 
Bancroft  &  Sons  Co.  98  Fed.  175,  affirmed 
in  52  L.RJ^.  734,  45  C.  C.  A.  354,  106  Fed. 
396,  where  this  question  was  not  involved; 
Bumham  v.  Momssey,  14  Gray,  226,  74  Am. 
Dec.  676;  United  States  v.  Terminal  R 
Asso.  148  Fed.  486;  Re  Dunn,  9  Mo.  App. 
255;  Elder  v.  Bogardus,  1  Edm.  Sel.  Cas. 
110;  Boston  &  M.  R  Co.  v.  State  (N.  H.)  — 
L.R.A.(N.S.)  — ,  77  Atl.  996. 

Thus,  under  a«  state  statute  authorizing 
an  auditor,  in  case  he  has  reason  to  believe 
that  any  person  is  evading  his  personal 
property  tax,  to  issue  compulsory  process, 
require  the  attendance  of  witnesses,  and 
examine  them  on  oath  regarding  the  mat- 
ter, and  if  any  person  so  summoned  shall 
neglect  or  refuse  to  attend  or  to  answer 
lawful  questions,  to  apply  to  the  probate 
judge  to  issue  a  subpoena  to  the  contuma- 
cious witness  to  appear  and  give  evidence 
before  said  probate  judge,  and,  on  such  wit- 
ness's refusal  to  appear  or  give  evidence,  to 
commit  the  contumacious  witness  for  con- 
tempt, an  officer,  even  of  a  national  bank, 
may  be  compelled  to  appear  and  produce  the 
books  of  the  bank,  in  order  that  the  auditor 
may  determine  whether  any  person  had  on 
deposit  with  the  bank  any  money  subject 
to  taxation  which  had  not  been  returned  by 
the  owners,  although  the  bank  objects  that 
the  enforced  exhibition  of  its  books  will  ex- 
pose its  business,  lessen  public  confidence, 
diminish  its  deposits  and  consequent  profits, 
and  impair  the  value  of  its  franchise;  nor 
is  the  bank  protected  by  a  section  of  the 
national  banking  law,  providing  that  no 
national  banking  association  shall  be  sub- 
jected to  any  visitatorial  powers  other  than 
such  as  are  authorized  by  that  law,  or  are 
vested  in  the  courts  of  the  country,  since 
the  exercise  of  the  power  conferred  by  such 
state  statute  is  not  an  exercise  of  a  visita- 
torial power.  First  Nat.  Bank  v.  Hughes,  6 
Fed.  739. 

A  Federal  court  cannot  in  such  case  en- 
join an  examination  by  a  state  court.  Ibid. 
29L.RA.(N.S.) 


So,  in  a  suit  for  infringement  of  a  patent, 
in  which  the  defense  is  Tack  of  novelty,  an 
officer  of  a  corporation,  not  a  party  to  the 
suit,  may  be  compelled  to  produce  drawings 
tending  to  show  that  the  patented  article 
was  in  use  before  the  patent  was  obtained, 
though  the  corporation  objects  that  thereby 
valuable  business  secrets  regarding  its 
methods  of  manufacture,  obtained  at  great 
labor  and  expense,  will  be  disclosed,  causing 
it  ereat  loss.  Johnson  Steel  Street-Rail  Co. 
V.  North  Branch  Steel  Co.  supra. 

No  organization,  or  the  members  thereof, 
can  withhold  the  evidence  of  contracts  made 
by  it  or  them  with  other  persons  'or  the 
public,  on  the  ground  that  it  is  a  secret 
order,  and  that  the  production  of  the  books 
which  contain  the  evidence  will  expose  its 
secrets;  nor  can  such  organization  or  per- 
sons determine  the  legal  effect  of  its  resolu- 
tions pertaining  to  the  matter  of  the  con- 
tract. National  Fertilizer  Co.  v.  Holland, 
107  Ala.  412,  64  Am.  St.  Rep.  101,  18  So. 
170. 

A  statute  providing  for  the  punishment  of 
any  telegraph  agent  who  makes  known,  or 
causes  to  be  mt^e  known,  the  contents  of 
anv  despatch,  etc.,  "or  in  any  other  way 
unlawfully  expose  another's  business  or 
acts,"  etc.,  does  not  apply  to  testimony  in 
a  court  of  justice  or  to  the  production  of 
telegrams  for  use  therein;  and  an  agent 
duly  subpoenaed  may  be  compelled  to  pro- 
duce such  telegrams.  Henisler  y.  Freedman, 
2  Pars.  Sel.  Eq.  Cas.  274. 

A  telegraph  company  not  a  party  to  the 
action  may  be  compelled  to  produce  tele- 
grams, or  their  copies,  sent  over  its  line. 
United  States  v.  Babcock,  3  Dill.  566,  Fed. 
Cas.  No.  14,484;  Ex  parte  Brown,  72  Mo. 
83,  37  Am.  Rep.  426. 

A  postmaster  cannot  refuse  to  produce  in 
court,  in  answer  to  a  subpoena,  the  record  of 
his  office,  containing  the  names  of  renters 
of  postoffice  boxes,  on  the  ground  that  post- 
office  departmental  regulations  forbid.  Rice 
V.  Rice  (N.  J.  Eq.)  25  Atl.  321. 

A  party  to  a  suit  cannot  refuse  to  pro- 
duce private  letters  from  a  stranger,  though 
marked  ''private  and  confidential."  and 
though   the   writer   refuses   to  consent   to 
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the  state  of  California  in  and  for  the  city 
and  county  of  San  Francisco,  in  a  cause 
pending  therein,  issued  a  commission  au- 
thorizing and  empowering  one  N.  W.  Bol- 
ster, a  notary  public  of  the  state  of  Wash- 
ington, residing  at  the  city  of  Seattle, 
to  take  the  depositions  of  E.  J.  Mathews 
and  one  T.  A.  Davies,  president  and  vice 
president,  respectively,  of  a  corporation 
known  as  the  John  J.  Sesnon  Company,  and 
to  require  them  to  produce  such  books  and 
papers  of  the  corporation  as  should  be 
in  their  possession  or  under  their  control, 
that  the  same  might  be  examined  touching 
the  matters  at  issue  in  the  cause  mentioned. 
On  the  receipt  of  the  commission,  the 
commissioner  caused  a  subpcena  to  be  is- 
sued to  the  witness  E.  J.  Mathews,  requir- 


ing the   witness   to   appear  before  hlra  at 
a  certain  time  and  place  to  testify  pursuant 
to  the  commission,  and  also  to  bring  and 
produce    before    the    commissioner   ceruio 
books,  papers,  and  documents  belonging  to 
the   John  J.   Sesnon   Company.     The  wit- 
ness obeyed  the  subpcena  in  so  far  as  to 
attend  in  person,  but  refused  to  bring  in 
the  books   and   other   documents   described 
in  the  subpoena.     The  commissioner  there- 
upon  applied  to  the  superior  court  of  King 
county   asking   that   court   to   require  tbe 
witness    to    attend    before    him    with   tbe 
documents  mentioned.     The  court,  hoveTer, 
after  a  hearing,  refused  to  grant  the  ap- 
plication,   and    dismissed    the    proceedings 
on  the  ground  that  the  documents  sougbt 
were  "trade  secrets  of  the  John  J.  Sesnoa 


their  production;  but  the  party  seeking 
their  production  will  be  compelled  to  give 
an  undertaking  not  to  use  them  for  any 
collateral  object.  Hopkinson  v.  Burghley, 
L.  R.  2  Ch.  447. 

In  Williams  y.  Prince  of  Wales  Life,  etc. 
Co.  23  Beav.  338,  it  was  held  that  a  plain- 
tiff obtaining  information  from  the  produc- 
tion of  documents  in  the  defendant's  pos- 
session is  not  at  liberty  to  make  it  public, 
and  that  an  injunction,  if  necessary,  will  be 
granted  to  restrain;  and,  as  the  facts  in 
that  case  showed  that  there  was  danger 
to  the  defendant's  business  from  the  pub- 
lication of  the  contents  of  documents 
sought,  an  order  for  their  production  for 
inspection  by  plaintiff  was  made  conditional 
upon  the  plaintiff's  undertaking  not  to 
make  public,  or  communicate  to  any  strang- 
er to  the  suit,  the  contents  of  such  docu- 
ments, and  not  to  make  them  public  in  any 
way. 

The  early  rule  in  New  York  seems  to  be 
a  matter  of  some  uncertainty.  Thus,  it  has 
been  held  that  the  court  will  not,  on  mo- 
tion, compel  a  third  person  in  no  way  in- 
terested in  the  suit,  to  produce  a  private 
paper  of  his  own  for  the  inspection  of  a 
party.  Davenbagh  v.  M'Kinnie,  5  Cow.  27 
(deed  in  chain  of  title  of  a  plaintiff  in  an 
action  of  waste,  in  possession  of  grantee 
in  the  deed).  The  court  said:  "Tt  is 
aimed  against  a  third  person  not  interested 
in  the  cause,  and  seeks  to  pry  into  his  pri- 
vate papers.  If  the  plaintiff  deem  it  ma- 
terial, he  must  compel  its  production  by 
subpopna  duces  tecum,  or  in  some  other 
way  than  by  motion." 

It  was  held  in  Bank  of  Utica  v.  Hillard, 
5  Cow.  419,  that  in  an  action  where  a  bank 
is  a  party,  the  opposite  party  cannot  com- 
pel the  cashier  to  produce  the  books  and 
papers  by  a  subpcena  duces  tecum.  This 
was  placed  on  the  ground  that  the  effect 
would  be  to  compel  a  person  to  produce 
evidence  against  himself.  The  matter  is 
now  regulated  by  statute. 

In  an  ex  parte  action  by  a  county  to  re- 
establish lost  records,  an  abstracter  cannot 
be  compelled  by  a  subpoena  duces  tecum  to 
produce  his  abstract  books,  the  financial 
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value    of    which   consists   largely   in  tbeir 
privacy   and   secrecy,   where   the    pleading? 
do  not  allege  or  set  out  anything  whatever 
as  the  specific  contents  to  be  proved,  except 
generally  the  contents  of  a  deed  book  of  a 
certain  number  covering  a  certain  period  of 
time.     Ex  parte   Calhoun,   87   Ga.  359.  13 
S.  E.  694.    The  court  said:     ''Most  certain- 
ly there  was  no  warrant  in  the  prior  lav 
for  using  it  as  a  means  to  compel  discovery 
of  the  contents  of  books  or  documents,  wi.h 
a  view  to  establish  copies  of  them  to  stand 
in  lieu  of  the  originals.    It  could  be  used  to 
bring  in  evidence  to  show  that  an  alle^  d 
copy  was  a  true  copy;  that  is,  it  could  be 
used   to   obtain    evidence,    as   contradistin- 
guished from  discovery.    To  verify  what  is 
alleged  is  a  legitimate  use  of  the  subpsra, 
but,  without  anything  for  verification  bein;: 
alleged,  to  employ  it  for  ascertaining  wb?t 
is  to  be  verified,  and  at  the  same  timr  for 
verifying   the    matter    thus    discovered,   i* 
giving  it  a  double  operation,  the  first  half 
of  which  is  illegitimate.     The  difference  i^ 
that  between  making  a  statement  and  ther. 
fishing  with  the  subpoena  for  proof  of  it,  at  1 
fishing   in    silence    for    proof,    treating   t>e 
proof  itself  as  supplying  the  statement  to 
be  established." 

-A  bank  cannot,  in  an  action  to  which  \*i 
is  not  a  party,  in  advance  of  the  trial,  ard 
not  in  connection  with  a  deposition  of  ore  e: 
the  officers,  be  compelled  to  produce  il3 
books  for  the  inspection  of  one  of  the  par- 
ties, to  enable  him  to  prepare  his  ca«^  for 
trial.  Marion  Nat.  Bank  ▼.  Abell,  SS  Ky. 
428,  11  S.  W.  300. 

Neccessity  of  relevancy. 

A  party  has  no  right,  and  the  court  ^ft» 
no  power,  to  compel  the  production,  ei»\->r 
in  court  or  before  a  magistrate,  of  tlie  pr-- 
vate  papers  of  a  witness  which  are  not  rele- 
vant and  material  to  the  case.  Danox»\  \ 
Goodyear  Shoe  Machinery  Co.  128  Fed.  '-Z: 
Crocker- Wheeler  Co.  v.  Bullock,  134  F*  1. 
241;  Victor  G.  Bloede  Co.  v.  Joseph  r. «- - 
croft  &  Sons  Co.  98  Fed.  175  (order  for  :r- 
spection  before  trial,  aflRrmed  in  52  I-R  \ 
734,  45  C.  C.  A.  354,  106  Fed.  396,  where  iV* 
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Companyi  and  as  such  •  •  •  privileged." 
This  appeal  is  from  the  order  of  dismissal. 
While  the  trial  judge  seems  not  to  have 
rested  his  decision  on  that  ground,  it  is 
contended  in  this  court  on  behalf  of  the 
witness  that  the  superior  court  was  with- 
out authority  to  make  the  order  requested. 
But  without  following  the  argument  in  de- 
tail, we  are  satisfied  that  the  statutes  are 
ample  in  this  respect,  even  if  it  be  conced- 
ed that  the  court  has  no  such  inherent 
power.  By  the  Code  (Rem.  &  Bal.  Code, 
§1216)  it  is  provided  that  a  witness  may 
be  compelled  to  appear  and  testify  before 
the  courts  of  this  state,  by  means  of  a  sub- 
poena issued  out  of  the  court,  and  served 
upon  him,  and  the  subpoena  may  require 
not   only   the   personal   attendance   of   the 


witness  to  whom  it  is  directed,  but  may 
also  require  the  witness  to  bring  with  him 
any  books,  documents,  or  things  under  his 
control.  By  another  section  it  is  provided 
that  any  witness  may  be  subpoenaed  to  ap- 
pear and  give  his  deposition  before  any 
officer  authorized  to  take  depositions,  at 
any  place  within  20  miles  of  the  abode  of 
the  witness,  "in  like  manner  as  he  may  be 
subpoenaed  and  compelled  to  attend  as  a 
witness  in  any  court."  Rem.  &  Bal.  Code, 
§  1235.  The  sections  authorizing  the  court 
to  compel  the  attendance  of  the  witness 
before  the  commissioner  are  the  follow- 
ing: 

"Sec  1236.  The  superior  court  shall 
have  power  to  compel  the  attendance  of 
witnesses,  within  this  state,  before  notaries 


point  was  not  involved;  Elder  v.  Bogardus, 
1  Edm.  Sel.  Cas.  110. 

Any  practice  which  sanctions  such  a  pro- 
ceeding is  unwarranted,  and  an  infringement 
upon  a  fundamental  personal  right  guaran- 
teed by  the  Federal  Constitution.  Dancel  v. 
Goodyear  Shoe  Machinery  Co.  supra. 

Before  compelling  the  production  of  pri- 
vate books  and  papers  by  a  subpoena  duces 
tecum,  the  court  will  sufficiently  inquire 
into  the  matter  to  determine  if  the  evidence 
appears  to  be  material,  and,  if  not  satisfied 
on  this  point,  will  decline  to  issue  the  writ. 
Ibid. 

A  witness  should  not  be  compelled  to  dis- 
close trade  secrets  embedded  in  documents 
in  his  possession,  when  their  disclosure  will 
be  prejudicial  to  him  or  his  company,  and 
they  are  not  relevant  to  the  controversy  in 
the  suit  or  action  in  which  he  is  a  witness, 
or  otherwise  admissible  in  evidence  therein. 
Crocker-Wheeler  Co.  v.  Bullock,  134  Fed. 
241. 

Where  a  subpoena  duces  tecum  is  issueu 
from  a  court  in  one  Federal  district,  to  ob- 
tain evidence  for  use  in  a  trial  in  another 
Federal  district,  and  the  witness  refuses  to 
produce  the  books  and  papers  asked,  be- 
cause they  are  irrelevant  and  contain  pri- 
vate matter  whose  disclosure  will  be  preju- 
dicial to  himself,  the  court  issuing  the 
subpoena  will  determine  the  question  of 
relevancy  before  requiring  an  answer.     Ibid. 

The  constitutional  provision  that  the 
charter  of  the  city  of  St.  Louis  shall  be 
"in  harmony  with,  and  subject  to,  the  Con- 
stitution and  laws  of  Missouri,"  is  not  vio- 
lated by  an  ordinance  passed  in  substantial 
compliance  with  the  charter,  which  allowed 
the  legislative  branch  of  the  city  govern- 
ment, or  a  committee  of  the  same,  to  issue 
writs  of  subpoena  duces  tecum,  compelling 
the  production  of  private  books  and  papers, 
when  making  investigation  of  any  question 
or  matter  on  which  it  might  lawfully  take 
action,  without  a  preliminary  showing  that 
the  documents  sought  are  material,  al- 
though the  general  laws  of  the  state  so  pro- 
vide in  case  of  suits  between  parties.  Re 
Dunn,  9  Mo.  App.  255. 

The  court  will  not  compel  the  officers  of 
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a  private  corporation  to  allow  a  party  to 
inspect  its  corporate  records  and  documents, 
when  the  latter  desires  merely  to  gratify 
an  idle  curiosity  by  prying  into  its  affairs. 
Phoenix  Iron  Co.  v.  Com.  113  Pa.  563,  6  Atl. 
75;  Victor  G.  Bloede  Co.  v.  Joseph  Bancroft 
&  Sons  Co.  98  Fed.  175.  Cases  dealing  with 
right  of  stockholder  to  inspect  books  of  cor- 
poration not  in  connection  with  any  suit 
are  not  here  considered. 

— ^sealing  irrelevant  portions. 

The  court  may  allow  a  witness  who  has 
been  ordered  to  produce  his  private  books 
and  papers,  to  seal  up  or  cover  those  por- 
tions not  relevant  to  the  controversy,  so  as 
to  protect  their  privacy.  Pynchon  v.  Day, 
118  111.  9,  7  N.  E.  65  (ledger  of  a  defendant 
stockbroker) ;  Titus  v.  Cortelyou,  1  Barb. 
444;  Elder  v.  Bogardus,  supra;  Carver  v. 
Pinto  Leite,  L.  R.  7  Ch.  94. 

But  if  the  adverse  party  can  show  any 
fair  grounds  for  supposing  any  part  has 
been  sealed  up  which  is  material,  the  court 
may  compel  it  to  be  opened.  Titus  v.  Cor- 
telyou,   supra. 

— other  protection  of  irrelevant  portions. 

It  was  held  not  error  for  the  court  to 
allow  a  defendant  stockbroker  who  had 
been  ordered  to  produce  his  journal  contain- 
ing, in  addition  to  records  of  transactions 
with  plaintiff,  records  of  many  other  irrele- 
vant transactions  with  third  persons,  to 
refuse  to  allow  plaintiff  to  inspect  the  whole 
journal,  but  in  lieu  thereof  to  allow  the  de- 
fendant to  make  a  verified  transcript  of  the 
record  of  transactions  with  the  plaintiff,  ac- 
companied by  a  certificate  of  the  clerk  of 
court  that  he  had  examined  the  journal  and 
found  that  the  transcript  contained  all  the 
items.    Pynchon  v.  Day,  supra. 

Danger  of  civil  suit. 

A  witness  not  a  party  may  be  compelled 
to  produce  a  document  material  to  the  is- 
sue, thou;?h  it  may  subject  him  to  a  civil 
suit.  Doe  ex  dem.  Egremont  v.  Date,  3  Q. 
B.  609;  Bull  v.  Loveland,  10  Pick.  9;  -Bos- 
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public,  justices  of  the  peace,  or  any  other 
person  authorized  by  the  laws  of  this  state 
to  take  depositions,  in  causes  pending  in 
any  court  of  the  state,  or  in  any  court  of 
any  other  state,  or  in  any  court  of  the  Unit- 
ed States,  or  in  any  court  of  a  foreign  coun- 
try. 

"Sec.  1237.  The  officer  before  whom  the 
deposition  is  to  be  taken,  in  case  of  the 
refusal  of  any  witness  to  attend  or  testify, 
shall  report  to  the  superior  court  in  and 
for  the  county  in  which  the  witness  resides, 
or  is  found,  by  petition,  that  due  notice 
has  been  given  of  the  time  and  place  of 
taking  the  depositions,  and  that  the  witness 
has  been  siunmoned  in  the  same  manne;r 
that  witnesses  are  now  summoned  to  ap- 
pear and  testify  in  the  superior  court  of 
this  state;  and  the  fees  and  mileage  of 
the  witness  has  been  paid  or  tendered  to 
the  witness,  for  his  attendance  and  testi- 
mony, and  that  the  witness  has  failed  and 
refused  to  attend  or  testify  before  such 
officer,  in  the  cause  mentioned  in  the  notice 
and  the  subpoena;  and  ask  an  order  of  the 
court  compelling  the  witness  to  attend  and 
testify  before  such  officer." 

It  is  argued  that  these  sections  may  au- 
thorize the  court  to  compel  a  witness  to  ap- 
pear and  give  his  oral  deposition  before 
the  officer  therein  named,  but  do  not  au- 
thorize the  court  to  compel  the  witness  to 
bring  with  him  books  and  documents  under 
his  control,  no  matter  how  pertinent  or 
material  to  the  inquiry  such  books  and 
documents  may  be.  But  we '  think  this 
a  too  narrow  construction  of  the  statute. 
Manifestly  the  sections  quoted  were  intend- 
ed to  mak6  effective  the  previous  sections  of 
the  statute,  and  these,  as  we  have  seen, 
authorize  officers  empowered  to  take  deposi- 
tions to  issue  subpoenas  requiring  the  pro- 
duction of  books  and  other  documents. 

The  objection  that  the  documents  sought 
are  privileged  as  trade  secrets  of  the  cor- 
poration seems  to  us  to  be  equally  without 
foundation.  The  ^  term  "trade  secret"  as 
it  is  usually  understood  means  a  secret 
formula  or  process,  not  patented,  known  on- 
ly to  certain  individuals  who  use  it  in 
compounding   or   manufacturing   some    ar- 


ton  &  M.  R.  Co.  V.  State  (N.  H.)  —  L.R.A. 
(N.S.)  — ,  77  Atl.  996. 

A  tradesman  may  be  compelled  to  pro- 
duce his  books,  though  they  contain  admis- 
sions against  himself.  Holtz  v.  Schmidt,  2 
Jones  &  S.  28. 

A  surety  on  a  bond  is  bound  to  produce 
books  of  his  deceased  principal  in  his  pos- 
session, although  the  books  when  produced 
would  furnish  evidence  against  him  in  a 
civil  suit.  Hawkins  v.  Sumter,  4  Desauss. 
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tide  of  trade  having  a  commercial  value.  It 
is  rarely,  if  ever,  used  to  denote  the  mere 
privacy  with  which  an  ordinary  commercial 
business  is  carried  on.  Yet  it  is  in  this 
latter  sense  the  term  seems  to  have  been 
used  in  the  finding  of  the  trial  court,  as 
we  find  nothing  in  the  record  to  indicate 
that  anything  more  than  such  matters  as 
are  usually  learned  by  the  examination  of 
the  books  of  an  ordinary  business  concern 
would  be  learned  by  an  examination  of 
the  books  of  the  corporation  here  in  ques- 
tion. But  a  corporation  or  other  person 
keping  books  is  not  relieved  from  produ- 
cing them  when  they  contain  matters  ma- 
terial to  an  issue,  merely  because  they  are 
private.  A  witness  can  be  compelled  to 
testify  orally  to  private  affairs  connected 
with  his  business  when  material,  and  his 
books  and  documents  stand  on  no  higher 
plane.  As  was  said  in  Wertheim  y.  Con- 
tinental R.  &  Trust  Co.  (C.  C.)  21 
Blatchf.  246,  15  Fed.  716:  "It  may  be 
inconvenient,  and  sometimes  embarrassing, 
to  the  managers  of  a  corporation,  to  re- 
quire its  books  and  papers  to  be  taken  from 
its  office  and  exhibited  to  third  persons,  but 
it  is  also  inconvenient  and  often  onerous 
to  individuals,  to  require  them  to  do  the 
same  thing.  Considerations  of  inconven- 
ience must  give  way  to  the  paramount 
right  of  litigants  to  resort  to  evidence 
which  it  may  be  in  the  power  of  witnesses 
to  produce,  and  without  which  grave  in- 
terests might  be  jeoparded,  and  the  ad- 
ministration of  justice  thwarted."  See 
Johnson  Steel  Street-Rail  Co.  v.  North 
Branch  Steel  Co.  (C.  C.)  48  Fed.  193; 
Crocker- Wheeler  Co.  v.  Bullock  (C.  C.)  134 
Fed.  241. 

The  order  appealed  from  is  reversed  and 
the  cause  remanded,  with  instructions  to 
enter  an  order  requiring  the  witness  to 
appear  before  the  commission  and  produce 
the  required  documents,  if  they  are  within 
his  control. 

Rudkin,  Ch.  J.,  and  Chadwick  and 
Morris,  JJ.,  concur. 


Eq.  102;  Hawkins  v.  Sumter,  4  Desauss. 
Eq.  446. 

Cases  like  Pickering  v.  Noyes,  1  Barn.  & 
C.  263,  dealing  with  right  of  party  or  wit- 
ness to  refuse  inspection  of  his  title  deeds, 
are  not  here  included. 

On  general  doctrine  as  to  furnishing  evi- 
dence against  one's  self  in  civil  action,  see 
note  to  Levy  v.  Superior  Court,  29  L.R.A 
815.  R.  A.  £. 
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STATE  OF  ARKANSAS 

V, 

ROY  LISMORE  et  aL 

(—  Ark.  — ,  126  S.  W.  855.)' 

Disorderly  honse  —  official  sanction  — 
liability  of  officer. 

1.  Members  of  a  city  council  who  pass  an 
ordinance  providing  for  the  licensing  of 
bawdy  houses  do  not  become  participants  in 
the  keeping  of  houses  kept  under  the  resolu- 
tion, so  as  to  render  themselves  liable  to 
punishment  as  such  keepers. 
Judgment  ^  former  conviction  ^  of- 
fenses within  time  covered  by  prior 
prosecution. 

2.  A  conviction  of  keeping  a  bawdyhouse, 
upon  an  instruction  authorizing  conviction 
if  the  jury  find  that  accused  had  kept  such 
house  at  the  place  alleged  within  twelve 
months  before  the  filing  of  the  information, 
bars  another  prosecution  for  the  mainte- 
nance of  such  house  at  the  place  alleged 
within  the  twelve  months,  although  on  dif- 
ferent days  from  those  specified  in  the 
first  information. 

(March  14,  1910.) 

CROSS  APPEALS  from  judgments  of  the 
Circuit  Court  for  Ouachita  County  con- 
victing defendant  Lismore,  and  acquitting 
under  affirmative  instructions  defendants 
Agee  et  al.,  of  maintaining  a  bawdyhouse; 
defendant  Lismore  appealing  from  the  judg- 


ment of  conviction,  and  the  state  appeal- 
ing from  the  judgment  of  acquittal.  Judg- 
ment of  conviction  reversed.  Judgment  of 
acquittal  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Powell  Jt  Taylor  and  T.  W. 
Hardy  for  defendant  Lismore. 

Messrs.  H.  L.  Norwood,  Attorney  Gener- 
al, and  William  H.  Rector  for  the  State. 

Battle,  J.,  delivered  the  opinion  of  the 
court : 

The  appeals  in  the  above-styled  cases 
grow  out  of  the  same  trial,  had  on  the  5th 
day  of  November,  1909,  under  the  same  in- 
dictment. It  is  charged  in  the  indictment 
that  Roy  Lismore,  F.  L.  Agee,  Ed  Harper, 
J.  G.  McDonald,  and  E.  H.  Carson  kept 
and  maintained  a  bawdy  house  in  the  city 
of  Camden,  in  the  state  of  Arkansas,  on 
the  2d  day  of  August,  1908,  and  on  divers 
other  days  between  that  day  and  the  10th 
day  of  April,  1909.  The  defendants  plead- 
ed not  guilty  to  the  indictment,  and  Roy 
Lismore,  in  addition  to  the  plea  of  not 
guilty,  filed  a  plea  of  former  conviction  of 
the  same  offense,  verifying  it  by  the  record. 

There  was  no  evidence  tending  to  prove 
that  Carson,  Harper,  Agee,  and  McDonald 
were  guilty  of  the  crime  charged.  They 
were  aldermen  and  members  of  the  city 
council  of  Camden,  which  passed  a  resolu- 
tion, the  effect  of  which,  if  enforced,  would 
have  been  to  license  the  keeping  of  bawdy- 
houses  in  Camden  by  anyone  upon  the  month- 


Note.  ^  Unlawfully  issuing  license  finr 
disorderly  house  aa  Keeping  the 
same. 

As  the  offense  of  maintaining  a  disorderly 
house  is  a  misdemeanor,  all  persons  aiding 
directly  or  indirectly  in  its  perpetration  are 
indictable  as  principals.  Clifton  v.  State,  53 
Ga.  241 ;  Kessler  v.  State,  119  Ga.  301,  46 
8.  E.  408. 

.And  the  keeping  of  a  bawdyhouse  being  a 
public  offense,  every  person  who  voluntarily 
aids  in  establishing  such  a  nuisance  should 
be  deemed  guilty  of  a  misdemeanor.  Ross 
V.  Com.  2  B.  Mon.  417;  Harlow  v.  Com.  11 
Bush,  610. 

The  offense  of  keeping  a  disorderly  house 
is  a  common-law  offense  and  a  misdemeanor, 
and  the  rule  that  those  who  aid  and  abet, 
as  well  as  the  actual  participants,  are  all 
principals,  which  applies  to  misdemeanors  in 
general,  applies  to  that  offense.  Com.  v. 
Kellar,  8  Ky.  L.  Rep.  637. 

If  one  participates  with  others  in  conduct- 
ing a  place  in  a  manner  obnoxious  to  the 
criminal  laws,  and  lends  his  aid  to  main- 
taining it,  the  law  marks  him  with  guilt 
as  a  principal  offender.  Engeman  v.  State, 
54  N.  J.  L.  257,  23  Atl.  679. 

If  the  defendant  aided  and  assisted  others 
in  committing  the  offense  charged  in  the 
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indictment,  he  is  equally  guilty  in  the  eye 
of  the  law  with  those  who  actually  hired  and 
controlled  the  house.  Com.  v.  Gannett,  1 
Allen,  7,  79  Am.  Dec.  693. 

While  it  might  be  very  plausibly  argued 
that  the  members  of  the  city  council,  in 
passing  an  ordinance  which  purported  to 
have  the  effect  of  licensing  the  keeping  of 
disorderly  houses,  were  aiding  and  abetting 
therein,  so  as  to  be  liable  within  the  rule 
laid  down  in  the  foregoing  cases,  yet  it  is 
to  be  noted  that  in  each  of  the  above  cases 
the  defendant  did  in  fact  have  some  more 
or  less  active  part  in  conducting  the  house. 
A  search  has  failed  to  reveal  any  other  case 
in  which  a  public  officer  was  charged  with 
the  crime  of  conducting  a  disorderly  house 
merely  because  he  had  unlawfully  assumed 
to  issue  a  license  to  another  for  that  pur- 
pose. 

There  are  undoubtedly  cases  In  which 
public  ofiieers  have  been  charged  with  con- 
niving at  the  existence  of  disorderly  houses 
or  with  failure  to  suppress  them,  but  in  such 
cases  the  gist  of  the  charge  was  the  failure 
to  perform  their  duty,  and  not,  as  in 
State  v.  Lismore,  actually  keeping  such  a 
house.  It  is  very  clear  that  there  is  a 
marked  distinction  between  the  two  char- 
ges. W.  M.  G. 
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ly  payment  of  $25,  and  they  voted  for  the 
resolution.  But  this  was  not  sufficient  to 
make  them  participants  in  the  keeping  of 
the  bawdy  houses  in  Camden  that  were  kept 
after  the  resolution  was  passed.  They  were 
properly  acquitted. 

The  defendant  Roy  Lismore  offered  to 
prove  the  allegations  made  in  her  plea 
of  former  conviction.  She  offered  to  prove 
that  an  information  accusing  her  of  keep- 
ing a  bawdyhouse  on  the  3d  day  of  July, 
1009,  in  the  city  of  Ouachita,  in  this  state, 
was  filed  against  her  before  W.  A.  Perryi 
a  justice  of  the  peace  of  Ouachita  county, 
Arkansas,  and  to  prove  by  the  record  of 
the  Ouachita  circuit  court  that  this  accu- 
sation was  taken  by  appeal  from  the  court 
of  W.  A.  Perry,  a  justice  of  the  peace,  and 
tried  in  that  court  before  a  jury;  to  prove 
the  evidence  adduced  in  the  trial;  to  prove 
that  the  jury  was  instructed  by  the  court 
that,  if  they  believed  from  the  evidence 
in  the  case,  beyond  a  reasonable  doubt, 
that  the  defendant  Roy  Lismore  in  Ouach- 
ita county,  Arkansas,  and  within  twelve 
months  before  the  filing  of  the  informa- 
tion, did  unlawfully  keep  and  maintain  a 
certain  bawdyhouse,  etc.,  they  should  find 
her  guilty,  and  assess  her  punishment  at 
a  fine  of  some  amount  not  to  exceed  $100, 
and  by  imprisonment  in  the  county  jail  for 
some  period  of  time  not  to  exceed  three 
months;  and  to  prove  the  judgment  of  the 
court  by  competent  evidence,  and  thereby 
that  she  was  convicted  by  the  jury,  who 
assessed  her  punishment  at  a  fine  of  $100 
and  three  months'  imprisonment  in  the 
county  jail,  and  the  judgment  was  rendered 
accordingly;  and  the  court  refused  to  allow 
her  to  make  any  part  of  such  proof,  and  on 
motion  of  the  plaintiff  struck  from  the 
record  of  the  court  her  plea  of  former 
conviction  of  the  same  offense, — to  all  of 
which  the  defendant  excepted,  and  reserved 
exceptions. 

After  hearing  the  evidence  adduced  for 
their  consideration,  the  jury  found  the  de- 
fendant Roy  Lismore  guilty,  and  assessed 
her  punishment  at  a  fine  of  $100  and  three 
months'  imprisonment.  The  court  rendered 
judgment  according  to  the  verdict,  and  the 
defendant  Lismore  appealed. 

In  State  v.  Nunnelly,  43  Ark.  68  it  is 
said:  "The  established  rule  is  that  the 
former  conviction  is  a  bar  to  a  subsequent 
indictment  for  any  offense  of  which  the  de- 
fendant might  have  been  convicted  under 
the  indictment  and  testimony  in  the  first 
case." 

In  the  case  in  which  appellant  was 
charged  with  keeping  a  bawdyhouse,  by 
the  information  filed  before  a  justice  of  the 
peace,  the  state  could  have  shown,  if  it 
had  sufficient  evidence,  that  the  offense  was 
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committed  within  twelve  months  before  iLe 
6th  day  of  July,  1909,  the  date  of  th* 
filing  of  the  information,  and  for  that  pur- 
pose could  have  adduced  all  the  evideuct 
of  the  commission  of  such  offenses  within 
that  time,  and  relied  upon  the  whole  yic-A 
for  a  single  conviction.  In  that  eax  tlie 
appellant  could  have  been  convicted  of  aiij 
one  of  the  offenses  proved,  if  any ;  and  s-i:  i 
a  conviction  would  be  a  bar  to  a  subs'-- 
quent  indictment  for  any  offense  of  ^hicL. 
the  defendant  might  have  been  conTietcl 
upon  the  testimony  under  the  informati<.« 
in  the  first  case.  State  y.  Blahut,  4S  Ark. 
34,  2  S.  W.  190;  Bryant  v.  SUte,  72  Ark, 
419,  81  S.  W.  234. 

Under  the  instructions  given  by  the  cf'u:; 
in  the  prosecution  instituted  by  the  lilia: 
of  the  information  before  the  justice  of  i-^ 
peace  on  the  6th  day  of  July,  1909,  t:i« 
jury  could  have  found  the  defendant  guihj 
of  any  keeping  of  a  bawdyhouse  which  tbfj 
believed  from  the  evidence  adduced  in  t^.: 
case,  beyond  a  reasonable  doubt,  that  Xia 
defendant  committed  in  Ouachita  coulit 
within  twelve  months  before  the  filing  o! 
the  information,  a  period  of  time  extcD^i' 
ing  from,  the  6th  of  July,  1908,  to  tie  tta 
of  July,  1909,  and  embracing  the  time  ^-it  .- 
in  which  the  offense  is  charged  in  the  is 
dictment  before  us  to  have  been  committ^! 
to  wit,  from  the  2d  day  of  August,  1^  ^ 
to  the  10th  day  of  April,  1909.  If  r::J 
evidence  proved  that  more  than  one  of  sje^ 
offenses  were  committed  in  the  twrlH 
months,  and  the  defendant  was  coDTi.-t'l 
of  any  one  of  them,  then  such  eonviet-  | 
is  a  bar  to  an  indictment  for  any  of  Vas 
According  to  this  test  the  evidence  oiIcm 
by  the  defendant  and  refused  by  the  cii" 
was  sufficient  to  entitle  her  to  the  v.J 
mission  of  the  issue,  tenderd  by  her  t'| 
of  former  conviction,  to  the  jury  for  d*u| 
mination  upon  the  evidence,  and  the  c  i^ 
erred   in   striking   same    from    the   reciri 

The  judgment  in  favor  of  Agee,  Harpei 
McDonald,  and  Carson  is  afi&rmed,  and  ^ 
judgment  against  the  defendant  Lis^vi 
is  reversed,  and  the  cause  is  remanded  i 
a  new  triaL 
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STATE  OF  KANSAS  EX  REL.  FRED 
JACKSON,  Attorney  General, 

v. 

topeb:a  club, 

(82  Kan.  756,  109  Pac.  183.) 

Statnte  —  title  —  construction. 

1.  When  a  statute  is  attacked  as  Wii 
violation  of  §  16  of  article  2  of  the  C 
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tution,  for  the  reason  that  it  is  not  within 
the  title  of  the  act,  such  title  will  be  liber- 
ally interpreted  for  the  purpose  of  uphold- 
ing the  law. 

Same  ^  scope. 

2.  It  is  not  necessary  that  the  title  con- 
tain every  detail  of  the  entire  act.  It  will 
be  sufficient  if  it  fairly  indicates,  though  in 
general  terms,  its  scope  and  purpose. 
"Everything  connected  with  the  main  pur- 
pose and  reasonably  adapted  to  secure  the 
objects  indicated  by  the  title  may  be  em- 
braced in  the  body  of  the  act  without  violat- 
ing the   constitutional   inhibition." 

Same  ^  sale  of  Intoxicants  ^  regula- 
tion —  social  clubs. 

3.  Section  4371,  Gen.  Stat.  1909,  being 
originally  §  16,  chap.  128,  Laws  1881,  the 
title  to  wMch  enactment  reads,  "An  Act  to 
Prohibit  the  Manufacture  and  Sale  of  In- 
toxicating Liquors  except  for  Medicinal, 
Scientific,  and  Mechanical  Purposes,  and  to 
Regulate  the  Manufacture  and  Sale  thereof 
for  Such  Excepted  Purposes," — is  within 
such  title,  and  is  not  unconstitutional. 

(June  11,  1910.) 

PETITION  for  a  writ  of  quo  warranto 
to  oust,  enjoin,  and  prohibit  defendant 
from  permitting  intoxicating  liquors  to  be 
stored  or  used  on  its  premises  and  from 
permitting  people  to  resort  there  for  the 
purpose  of  drinking^  any  such  liquors. 
Granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  S.  Jackson,  Attorney  General, 
John  Marshall,  Charles  D.  Shukers,  and 
J.  J.  Schenck,  for  the  State: 

The  defendant  social  club  and  its  mem- 
bers are  violating  the  statute  in  keeping  a 
place  in  which  intoxicating  liquor  is*  re- 
ceived and  kept  for  the  purpose  of  use  as 
a  beverage. 

State  V.  Nickerson,  30  Kan.  545,  2  Pac. 
654;  State  v.  Horacek,  41  Kan.  87,  3  L.R.A. 
687,  21  Pac.  204;  State  v.  Peak,  66  Kan. 
701,  72  Pac.  237;  Com.  v.  Baker,  152  Mass. 
337,  25  N.  E.  718;  Com.  v.  Fleckner,  167 
Mass.  13,  44  N.  E.  1053;  Barden  v.  Montana 
Club,  10  Mont.  330,  11  L.R.A.  593,  24  Am. 
St.  Rep.  35,  25  Pac.  1042;  Mohrman  v. 
State,  105  Ga.  709,  43  L.R.A.  398,  70  Am. 
St.  Rep.  74,  32  S.  E.  143,  17  Am.  &  Eng. 
Enc.  Law,  p.  362;  23  Cj-c.  Law  &  Proc.  p. 
117;  South  Shore  Country  Club  v.  People, 
228  in.  75,  12  L.R.A.(N.S.)    519,  119  Am. 


Note.  —As  to  applicability  of  liquor 
laws  to  social  club  dispensing  liquors  to 
members,  see  note  to  Manning  v.  Canon 
City,  23  L.R.A.(N.S.)  192,  and  earlier  notes 
therein  referred  to. 

The  question  wliether  a  provision  in  a 
statute  against  giving  away  intoxicatinpf 
liquors  is  embraced  by  a  title  prohibiting 
or  regulating  sales  is'  treated  in  the  note 
to  State  v.  Fulks,  15  LR.A.(N.S.)  430.  . 
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St.  Rep.  417,  81  N.  E.  805,  10  A.  &  E.  Ana 
Cas.  383;  State  v.  Neis,  108  N.  C.  787,  12 
L.R.A.  412,  13  S.  E.  225. 

Messrs.  Charles  Blood  Smith  and  John 
Switzer  for  defendant. 

Graves,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  commenced  in  thi^  court 
by  the  state  to  oust,  enjoin,  and  prohibit 
the  Topeka  Club,  a  corporation,  from  per- 
mitting  intoxicating  liquors   to   be   stored, 
used,  kept,  or  delivered  on  its  premises  for 
the  purpose  of  being  used  as  a  beverage, 
and  from  permitting  people  to  resort  there 
for    the    purpose    of    drinking   intoxicating 
liquors  as  a  beverage.     The  facts  are  sub- 
stantially  as   follows:      The   Topeka   Club 
has  been  an  incorporated  body  for  twenty 
years.     Its  members  are  stockholders,  and 
consist  of  prominent  business  and  profes- 
sional men  who  reside  in  the  city  of  To- 
peka, except  a  few  of  its  members  who  are 
nonresidents  of  the  city.     The  club  owns  a 
commodious  building  on  Harrison  and  Sixth 
streets,  which  is  provided  with  all  the  fur- 
niture   and    equipments    necessary   for   the 
purposes  of  the  club.     The   object   of  the 
club,  as  stated  in  its  charter  and  as  evi- 
denced by  the  manner  in  which  it  has  been 
conducted,  is   to   furnish   social   enjoyment 
for  its  members  and  their  families.    It  has 
a   capital   stock   of   $100,000,   which   is   di- 
vided into  500  shares  of  the  value  of  $200 
each.     The  building  has  three  floors,  and  is 
arranged  so  that  the  wives  and  families  of 
the  members  can  procure  meals,  and  hold 
social   entertainments,   card   parties,  recep- 
tions,   and    other    social    functions    there. 
This   feature   has   been  largely   patronized. 
The  clubhouse  is  conveniently  located  with 
reference  to  both  the  business  and  the  resi- 
dence portions  of  the  city.     It  has  parlors, 
dining  rooms,  reception  rooms,  card  rooms, 
reading  rooms,   sleeping  rooms,   a   kitchen, 
and  every  equipment  for  social  entertain- 
ment.     Meals    are    served    regularly,    and 
members    constantly    patronize    the   dining 
rooms,  and  a  few  members  make  the  club 
their  permanent   home.     The   management 
of  the  entire  house  is  in  charge  of  a  stew- 
ard, who  resides  in  the  building,  and  is  held 
responsible   for   the   manner   in   which   the 
club  is  conducted.     There  is  a  room  in  the 
building    called    the    "locker    room,"    where 
there  are  eighty-seven  lockers  furnished  for 
the   use   and   convenience   of   the   members 
who  desire  them.     These  lockers,  are  com- 
partments 14  by  15  by  18  inches.    They  are 
built  like  a  filing  cabinet  or  case  of  pigeon 
holes.     Each    locker   has   a  door   and    lock 
and   key,   the   key   being  in  the   possession 
of  the  owner.     Tlie  locker  may  be  used  by 
the  owner  in  which  to   keep  anything  de- 


724 


KANSAS  SUPREME  COURT. 


JlNt 


sired.  Its  size  and  shape  made  it  a  very 
convenient  place  to  keep  bottles  of  beer, 
wine,  whiskey,  or  other  intoxicating  liquors, 
such  as  are  sometimes  usec^  as  a  beverage 
at  banquets  and  other  social  functions. 
These  lockers  are  used  principally  for  the 
safe-keeping  of  such  liquors.  Only  fifteen 
members  have  lockers.  The  club  does  not 
furnish  or  purchase  the  liquor  for  those  who 
have  lockers.  The  employees  of  the  club 
have  nothing  whatever  to  do  with  the  liquor, 
except  that  when  a  member  wishes  to  use 
some  of  the  liquor  belonging  to  him,  he  fur- 
nishes a  locker  key  to  a  waiter,  who  is  au- 
thorized to  procure  the  liquor  and  serve  it. 
The  glasses,  ice,  and  other  things  used  in 
serving  the  liquor,  are  %h&  property  of  the 
club.  The  club  does  not  receive  anything, 
either  directly  or  indirectly,  for  the  liquors 
thus  consumed.  They  belong  to  the  member. 
At  the  time  this  action  was  commenced  the 
club  had  140  members. 

Upon   these   facts .  the   state   presents   a 
complaint,  which  in  its  charging  part  reads : 
•*That  the  said  defendant,  the  Topeka  Qub, 
in  violation  of  the  laws  of  the  state  of  Kan- 
sas, and  without  authority  therefor  under 
its   charter,   as   hereinbefore   set   out,   now 
does   exercise,   and   continuously    for   more 
than  five  years  last  passed  has  exercised, 
within  the  city  of  Topeka,  Shawnee  county, 
Kansas,  the  corporate  right  and   franchise 
of  keeping  and  maintaining  a  place  where 
persons  are  and  have  been  permitted  to  re- 
sort for  the  purpose  of  drinking  intoxicat- 
ing liquors  as  a  beverage,  and  where  in- 
toxicating liquors  are  and  have  been  kept 
for   delivery   to   such   persons   in   violation 
'  of  law,  and  does  now  exercise  and  continu- 
ously for  more  than  five  years  last  passed, 
within  the  city  of  Topeka,  Shawnee  county, 
Kansas,  has  exercised   the  corporate  right 
and  franchise   of  keeping  a   place   for  the 
storage  of  intoxicating  liquors,  to  be  there 
used   as   a   beverage,   and   of   keeping   ice, 
glasses,  tables,  chairs,  ice  boxes,  and  other 
furniture,  fixtures,  and  property  to  be  used 
in  using  such  intoxicating    liquors    as    a 
beverage  at  the  place  kept  and  maintained 
by  the  said  defendant,  where  persons  are 
and  have  been  permitted  to  resort  for  the 
purpose  of  drinking  intoxicating  liquors  as 
a  beverage,  and  where  intoxicating  liquors 
are  and  have  been  kept  for  delivery  in  vio- 
lation of  law,  and  that  the  said  defendant 
does    now    exercise,    and    continuously    for 
more  than  five  years  last  passed  has  exer- 
cised, within  the  city  of  Topeka,  Shawnee 
county,   Kansas,    the    corporate    right    and 
franchise    of    keeping    and    maintaining    a 
clubroom   and   place   in   which   intoxicating 
liquors   are,    and   have   been,    received   and 
kept  for  the  purpose  of  use  as  a  beverage, 
all  contrary  to  the  form  of  the  statutes  in 
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such  cases  made  and  provided,  and  in  viola- 
tion of  the  corporate  rights,  privileges,  and 
powers  conferred  by  the  charter  of  said  de- 
fendant upon  said  defendant." 

The  real  point  to  this  charge  is  that  the 
Topeka  Club  keeps  and  maintains  a  pbc« 
where  intoxicating  liquors  are  permitted  by 
it   to   be   stored   and   kept  for  use  by  iu 
members  aa   a  beverage,   and  beyond  thii 
permits  members  to  bring  a  limited  numlMr: 
of  friends  to  participate  with  them  in  ibi< 
convivial    pleasure.      It    is   claimed   by  the 
state  that  this  violates  §  4371  of  the  Oc- 
eral  Statutes  of  1909  (Laws  1881,  chap.  \t\ 
§    16)  which  reads:  **Every  person  who *hj". 
directly  or  indirectly,  keep  or  maintain.  '•} 
himself  or  by  associating  or  combining  v:'\ 
others,   or  who   shall   in   any  manner  ai-^ 
assist,  or  abet  in   keeping  or  maintaininp 
any  clubroom  or  other  place  in  which  idj 
intoxicating  liquor  is  receiveil  or  kept  t  f 
the  purpose  of  use,  gift,  barter,  or  sale  i^ 
a  beverage,  or  for  distribution  or  divi^"« 
among  the  members  of  any  club  or  as^ori- 
tion  by  any  means  whatever.     .     .    .    "    If 
seems  clear  that  the  purpose  of  the  lockr 
system,  and  its  only  purpose,  is  to  en^M-: 
members  of  the  club  to  have   intoxicaiinj 
liquors  where  they  can  be  readily  obtaiu*-]. 
for   consumption   as   a   beverage,  by  thHi'  , 
selves  and  their  invited  guests.     It  does  n* '  \ 
seem  unreasonable  therefore  to  say  that  t^- 
Topeka  Club  keeps  and  maintains  a  pl-> ' 
where  intoxicating  liquors  are  received  i-. 
kept  for  use  as  a  beverage.     This  ekar'} 
violates  the  law. 

It  is  urged,  however,  that  such  an  iatf-**- 
pretation  of  the  statute  makes  it  uneons'i 
tutipnal  as  violative  of  §  16  of  article  i^  » ' 
the  Constitution;  and  the  case  of  the  Sta" 
V.  Barrett,  27  Kan.  213,  is  cited  in  sup;-' 
of  this  proposition.  In  our  view  that  i.^?- 
does  not  go  to  the  extent  claimed  bv  :*'• 
defendant.  It  was  there  decided  that  5  '  - 
of  chapter  128  of  the  Laws  of  18SL  vi  ■<  < 
prohibits  persons  from  becoming  intoxirati-  , 
was  unconstitutional  for  the  reason  l^«1 
becoming  intoxicated  is  an  offense  not  ri 
eluded  in  the  title  to  the  act.  This  ac:  j 
is  brought  under  §  16  of  the  same  cltaptr- 
and  is  therefore  covered  by  the  same  ti:.- 
The  title  does  not  embrace  anythin;;  *  I 
the  manufacture  and  sale  of  intoxicat.  | 
liquors.  It  is  argued  that,  if  becomin;  :' 
toxicated  is  outside  of  the  title,  it  mu'^t  I 
held  that  keeping  intoxicating  liquors  f 
use  as  a  beverage  is  also  outside  tb^ri  'I 
as  it  does  not  pertain  to  either  the  mirsi 
facture  or  sale  of  intoxicating  liquors  s-i 
that  the  provision  forbidding  such  act  3iC" 
for  that  reason  be  void  under  the  claix  ■ 
the  Constitution  above  mentioned.  It  ■ 
also  contended  that  the  use,  keeping.  >V 
age,   or   delivery   of    intoxicating  liqu«:' 
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not  within  this  limitation,  and  the  statute 
prohibiting  these  acts  is  void.  It  has  al- 
ways been  the  rule  in  this  state  to  inter- 
pret titles  to  legislative  enactments  liber- 
ally, and  not  in  a  narrow  or  technical  sense. 
In  the  case  of  Lynch  v.  Chase,  55  Kan.  367, 
376,  40  Pac.  666,  668,  it  is  said :  ''It  is  not 
necessary  that  the  title  should  be  an  ab- 
stract of  the  entire  act,  but- it  is  deemed 
to  be  sufficient  if  the  title  fairly  indicates, 
though  in  general  terms,  its  scope  and  pur- 
poses. Everything  connected  with  the  main 
purpose  and  reasonably  adapted  to  secure 
the  objects  indicated  by  the  title  may  be 
embraced  in  the  act,  without  violating  the 
constitutional  inhibition."  The  expressed 
purpose  of  this  act  is  to  prohibit — that  is, 
prevent — the  sale  of  intoxicating  liquors  for 
other  than  the  excepted  purposes.  The  lan- 
guage used  by  Mr.  Justice  Brewer  in  the 
case  of  the  State  y.  Nickerson,  30  Kan.  545, 
2  Pac.  654,  is  pertinent  here.  It  reads :  "By 
this  section  it  is  evident  tha^  the  legisla- 
ture recognized  a  fact,  which  is  a  matter  of 
common  knowledge,  that  human  ingenuity 
is  ever  seeking  some  means  to  evade  the 
prohibitions  of  the  statute,  and  obtain  a 
^  sale  of  liquors  without  transgressing  the 
letter  of  the  law;  and  intended  to  bring 
within  the  law  and  punish  every  disposition 
of  liquor  not  expressly  authorized  and  per- 
mitted." In  the  case  of  Feibelman  v.  State, 
130  Ala.  122,  30  So.  384,  it  is  said:  "Our 
prohibition  statutes  very  generally  have 
provisions  which  are  merely  intended  to  be 
ancillary  to,  and  to  prevent  evasions  of,  or 
to  avoid  difficulties  of  proof  in  respect  of, 
their  main  purpose, — ^to  prevent  the  sale  of 
intoxicants.  For  instance,  it  is  quite  usual 
for  them  to  interdict  the  giving  away  of 
intoxicating  liquors.  Now,  it  is  not  in  the 
minds  of  the  legislators  that  enough  such 
liquor  is  going  to  be  given  away  to  consti- 
tute the  evils  intended  to  be  eradicated;  but 
it  may  well  be  that  the  prohibition  of  the 
sale  could  and  would  be  evaded  under  the 
forms  and  color  of  gifts,  to  such  extent  as 
to  defeat  in  great  measure  the  purpose  of 
the  statute.  So,  too,  some  of  the  statutes 
prohibit  the  sale,  etc.,  of  fruit  preserved  in 
alcoholic  liquor,  but  this  is  not  upon  any 
idea  that  bona  fide  sales  or  gifts  of  such 
fruits  would  emasculate  the  statute  or 
would  be  an  evil,  but  it  is  upon  the  other 
consideration  that  such  sales,  etc.,  would 
not  be  in  good  faith  of  the  fruit,  but  that 
the  fruit  would  be  employed  as  a  cover  for 
transactions  really  involving  sales  of  in- 
toxicating liquors;  and  there  is  no  doubt 
but  that  bona  fide  sales  of  fruit  so  pre- 
served, not  sales  of  the  liquor  preservative, 
may  be  prohibited  because  to  allow  such 
sales  would  open  the  door  to  mischievous 
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evasions  of  the  statute  aimed  at  sales  of 
intoxicating  liquors." 

There  is  a  collection  of  cases  upon  this 
subject  in  a  note  in  15  L.R.A.(N.S.)  430. 
It  is  there  said  (p.  431)  that  an  Indiana 
statute  relating  to  intoxicating  liquors  was 
entitled,  "An  Act  to  Regulate  and  License 
the  Sale  of  Spirituous  Liquors,"  etc.  It 
prohibited  the  giving  away  of  intoxicating 
liquors,  and  the  question  arose  whether 
that  provision  was  within  the  title  of  the 
law.  The  supreme  court  of  Indiana  held  it 
to  be  properly  connected  with  the  subject 
embraced  in  the  title,  saying:  "One  branch 
of  the  subject  included  in  the  title  of  the 
act  in  question  is  the  licensing — the  regu- 
lating of — the  retail  of  intoxicating  liquors. 
That  subject  includes  the  limitations  as  to 
time,  place,  person,  quantity,  etc.,  to  be  im- 
posed upon  the  sale,  and  when  we  consider 
the  object  for  which  such  a  law  was  passed, 
viz.,  to  prevent  abuse  which  might  flow  from 
the  unrestrained  disposal  of  liquors  in  these 
respects,  it  would  seem  that  the  giving 
away  under  circumstances  which  might  pro- 
duce the  same  evil  results  aa  the  selling 
would  be  a  matter  properly  regulated  in 
connection  with  the  selling.  Indeed,  it  may 
be  regarded  as  a  necessary  incident  to  a 
statute  regulating  the  sale,  to  secure  its 
efficient  operation.  It  is  a  necessary  pre- 
cautionary "provision  to  prevent  evasion  of 
the  prohibition  to  sell.  All  experience  un- 
der license  laws  proves  this."  State  v. 
Adamson,  14  Ind.  296.  See  also  Thomasson 
V.  State,  15  Ind.  449;  Williams  v.  State,  48 
Ind.  306. 

There  is  also  a  note  with  a  collection  of 
cases  in  64  Am.  St.  Rep.  100,  in  which  oc- 
curs the  following:  "The  title,  'An  Act  to 
Prohibit  the  Sale  of  Intoxicating  Liquors,' 
is  not  insufficient  beckuse  of  the  fact  that 
the  body  of  the  statute  makes  it  unlawful 
to  *seir  or  'give'  the  same  away  (Parkinson 
V.  State,  14  Md.  184,  74  Am.  Dec.  522; 
Cearfoss  v.  State,  42  Md,  403,  1  Am.  Crim. 
Rep.  460;  Carson  v.  State,  69  Ala.  235);  or 
because  of  a  provision  in  the  act  against 
the  sale  of  Plantation  Bitters,  or  other  in- 
toxicating bitters  sold  under  the  name  of 
patent  medicines  (Howell  v.  State,  71  Ga. 
224,  51  Am.  Rep.  259)." 

The  legislature  doubtless  believed  that, 
if  persons  were  permitted  to  maintain  club- 
rooms  in  which  liquor  is  kept  for  use  as  a 
beverage,  the  practice,  however  innocent  in 
itself,  when  carried  on  in  good  faith,  might 
easily  be  converted  into  a  medium  for  the 
sale  of  liquor  under  the  form  of  maintain- 
ing a  club,  and  to  prevent  this  practice,  for- 
bade a  course  of  conduct  where  sales,  if 
made,  would  be  difficult  to  detect  and  pun- 
ish.    This  same  principle  was  followed  by 
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this  court  in  the  case  of  Monroe  v.  Law- 
rence, 44  Kan.  607,  10  L.R.A.  520,  24  Tac. 
1113.  In  that  case  an  ordinance  of  the 
city  of  Lawrence  was  upheld*  which  pro- 
hibited the  sale  of  sweet  cider  in  quantities 
of  less  than  one'  gallon.  It  was  conceded 
that  sweet  cider  is  a  wholesome  and  harm- 
less beverage,  and  that  there  is  nothing 
vicious  in  its  sale.  But  it  was  held  that 
where  liquids  are  sold  by  the  drink,  the  op- 
portunities and  temptations  to  evade  the 
law  against  the  sale  of  intoxicating  liquor, 
prohibited  both  by  the  state  and  the  city, 
are  so  great  that  the  ordinance  was  a  prop- 
er regulation  as  a  means  to  prevent  unlaw- 
ful sales  of  such  liquors.  Presumably,  for 
the  same  reason,  the  legislature  has  now 
prohibited  the  sale  of  intoxicating  liquors 
even  for  the  excepted  purposes  (Laws  1909, 
chap.  164;  Gen.  Stat.  1909,  §§  4361  et  seq.), 
as  it  has  been  shown  by  experience  that  such 
sales  afford  so  great  an  opportunity  to 
evade  the  law  that  it  could  not  be  effective- 
ly enforced. 

The   main   and    principal    object   of  this 
statute  does  not  seem  to  be  merely  to  pre- 
vent people  from  drinking  their  own  liquor 
as  a  beverage,  but  its  real  purpose  is  to 
prevent  the  organization  of  associations  for 
the  purpose  of  maintaining  a  place  where  a 
large   number   of   people   are   permitted  to 
keep   intoxicating   liquor  and   if&e   it  as   a 
beverage.    The  Topeka  Club  has  140  mem- 
bers, each  of  whom,  under  the  rules  of  the 
association,  may  bring  a  limited  number  of 
guests  to  enjoy  a  convivial  visit  with  him. 
This   clubhouse   is   furnished   with   all   the 
equipments    necessary     for    an    enjoyable 
"feast  of  reason  and  a  flow  of  soul,"  and 
is  well  calculated  to  attract  the  patronage, 
of  those  who  enjoy  pleasures  of  this  char- 
acter.   It  may  be  said  to  the  credit  of  the 
Topeka  Club  that  not  more  than  15  of  its 
140  members  have  lockers  and  take  advan- 
tage  of   this   privilege.     This,   however,   is 
due   to   the   character   of    its    membership, 
rather  than  to  the  character  of  the  organi- 
zation.    If  it   should  be   held   that   a   law 
which  interdicts  this  practice  is  unconstitu- 
tional  and  void;    or   that   the   right   of  a 
member   of   such   an   association   to   invite 
guests  to  the  clubroom  and  there,  with  oth- 
er  members   and   their  guests,   indulge    in 
drinking,  without  limit,  intoxicating  liquors 
which  he  provides  and  keeps  in  store  there 
for  such  purpose,  is  identical  with  his  right 
to  invite   the  same   guests   to   the   private 
hospitality   of  his   home,   and   there,   as    a 
part  of*  the  social  pleasures  of  an  evening's 
entertainment,   provide   a   limited   quantity 
of  wine,  beer,  or  other  intoxicating  liquors, 
— it  seems  reasonable  to  assume  that  such 
organizations    would    rapidly    multiply    in 
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number,  and,  under  the  opportunities  thn^ 
afforded,  the  law  would  be  evaded  to  &u.:Li 
an  extent  that  the  difficulties  already  en- 
countered   in    its    enforcement    would    U^ 
greatly  increased.    It  may  be  assumed  that 
these   considerations    were    well    known  to 
the  legislature  when  this  statute  wa»  en- 
acted, and  that  the  chief  purpose  of  this 
section   was   to   prevent   a    practice   whii'h 
might  encourage  and  perhaps  lead  to  saks 
of  intoxicating  liquors  at  such  places.    1:     j 
is  therefore  fairly  wuthin  the  scope  of  tke     ! 
title  of  the  act,  and  is  not  unconstitutionu).     | 
It  may  be  said  of  this  club  that,  on  aceouDi 
of  the  careful  manner  in  which  it  bas  beea 
managed,  no  serious  objections  have  been 
urged  against  it;  but  under  the  rules  aod 
regulations  which  it  has  adopted,  an  8S»o* 
ciation  of  men  inclined  to  violate  the  law 
and  trespass  upon  the  peace  and  good  ordtt 
of  society  might  become  a  very  unsatisfac- 
tory and  objectionable  institution. 
The  writ  i^  allowed. 

All  the  Justices   concur  except  Porter, 
J,,  who  did  not  sit. 


MAINE  SUPREME  JUDICIAIi  COOIT. 

ANNETTE  J.  McALLISTER 

V. 

DEXTER    ft    PISCATAQLHS    RAILROAD 
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COMPANY. 


(—  Me.  — ,  76  Atl.  89L) 

Dower  —  land  purchased  for  railroad 
gravel  pit. 

1.  A   railroad   does   not   take   land   pu: 
chased  for  a  gravel  pit  free  from  the  ric'^t 
of  the  grantor's  wife  to  dower,  although  i: 
so  far  devotes  the  land  to  public  use  as  t*' 
secure  therefrom  materials  for  its  roa<il«*'- 

Same  —  statutory  rights  —  repeal  —  ef- 
fect. 

2.  Under  a  statute  providing  that,  nj^^ 
the  granting  of  a  divorce  to  a  wife,  ^l  - 
shall  have  dower,  to  be  recovered  and  -* 
signed  as   if  the   husband    were   dead,  h-r 

Note,  —  Right   to    daicer   tn    l4ind   pur^ 
chased  by  railroad  company. 

This  note  does  not   include  oases  whf 
the   railroad   company   secured    lani   f'>' 
right  of  way  or  other  purposes  by  eniin*  * 
domain  proceedings. 

It  will  be  noted  that  in  McAixisttk  •" 
Dextehi  &  P.  R.  Co.  it  was  said  thai  p 
authorities  agree  that  a  widow  has  no  zij' 
of  dower  in  lands  purchased  by  a  rail  •- 
company  for  a  right  of  way.     Althou?\ 
was   wholly  unnecessary    for    the   covltk   » 
make  this  broad  statement,   in  a   B8€.^*-.  ' 
it  is  supported  by  the  authorities;  at  J'-a-- 
no   case    has   been    found   holding   tha:  i 
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rights  become  fixed  upon  the  granting  of  the 
divorce,  and  are  not  affected  by  the  subse- 
quent repeal  of  the  statute. 

Pleading  —  variance  —  dower  rights. 

3.  One  cannot  defeat  an  action  for  dow- 
er, on  the  theory  that  he  is  not  possessed  of 
the  freehold,  if  he  pleaded  in  bar  denying 
plaintiff's  right  to  dower. 

Dower  ^  demand  ^  reference  to  deed. 

4.  A  demand  for  dower  in  premises  de- 
scribed by  reference  to  a  recorded  deed  is 
sufficient,  although  the  deed  includes  two 
parcels,  and  dower  is  claimed  in  one  only  of 
them. 

Attorney  »  demand  for  dower  »  au- 
thority. 

5.  Written  authority  is  not  necessary  to 
enable  an  attorney  to  sign  a  demand  for 
dower. 

Same  ^  excessive  demand  ^  effect. 

6.  A  demand  for  dower  by  an  attorney 
with  authority  to  make  demand  with  re- 


spect to  one  parcel  of  land  is  not  vitiated 
by  the  fact  that  his  demand  includes  an- 
other parcel  also. 

Same  —  designating  details. 

7.  A  demand  for  dower  need  not  state  the 
portion  of  the  income  which  is*  claimed,  as 
affected  by  the  question  whether  issue  was 
living  at  the  time  it  became  consummate 
or  not. 

Damages  —  refusal  of  dower  ^  gravel 
pit. 

8.  The  damages  for  failure  to  allot  dow- 
er out  of  a  gravel  pit  are  the  amount  which 
the  doweress  could  have  secured  by  the 
reasonable  use  of  her  share  of  the  property 
during  the  period  had  she  been  in  posses- 
sion of  it. 

(February  1,  1910.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the   Supreme  Judicial   Court  for  Pis- 


widow  Is  dowable  in  lands  purchased  by  a 
railroad  company  for  a  right  of  way. 

In  Venable  v.  •Wabash  Western  R.  Co. 
112  Mo.  103,  18  L.R.A.  68,  20  S.  W.  493, 
overruling  19  S^  W.  45,  it  was  held  that  an 
inchoate  right  of  dower  is  destroyed  by.  a 
voluntary  conveyance  executed  by  the  hus- 
band alone,  without  payment  of  any  con- 
sideration, of  a  right  of  way  to  a  railroad 
company  to  be  used  only  for  railroaH  pur- 
poses. The  court,  in  support  of  its  deci- 
sion, said:  ''It  is  conceded  in  this  case 
that,  where  the  purpose  is  to  appropriate 
lands  to  a  public  use,  e.  g.^  for  a  street, 
highway,  jail,  courthouse,  or  market  place, 
the  husband,  as  the  owner  of  the  fee.  repre- 
sents the  wife,  and  that  his  deed  or  dedica- 
tion is  equally  as  effective  in  barring  the 
wife's  inchoate  dower  as  would  be  condem- 
nation proceedings;  but  a  similar  operative 
effect  as  to  a  deed  to  another  public  use, 
to  wit,  a  right  of  way  to  a  railroad  com- 
pany, 18  denied.  We  are  satisfied,  from  an 
examination  of  the  authorities  and  from  the 
very  nature  and  reason  of  the  case,-  that 
this  distinction  is  unwarranted  and  unsound, 
and  will  not  bear  the  test  of  judicial  scru- 
tiny. There  is  no  warrant  for  the  asser- 
tion, and  there  is  no  authority  or  reason  for 
the  assertion,  that  one  public  highway,  dedi- 
cated by  deed  to  public  use,  should  escape 
the  incubus  of  inchoate  dower,  while  an- 
other highway,  proclaimed  by  the  Constitu- 
tion of  the  state  to  be  a  public  highway 
and  equally  dedicated  by  deed  to  public  use, 
should  be  compelled  to  hear  such  a  burden 
unless  resort  were  had  to  condemnation 
proceedings.  What  particular  virtue  in- 
heres in  such  proceedings?  Why  should  a 
judgment  which  condemns  an  easement — a 
right  of  way  over  a  man's  land — do  more 
than  that  man's  deed  executed  for  the  same 
purpose?  These  questions  answer  them- 
selves. 

''Though,  in  case  of  a  railroad,  the  land 
In  one  sense  is  appropriated  or  nccepted  for 
the  private  gain, of  the  particular  railroad 
compsnv,  vet  the  use  is  none  the  less  a 
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public  one,  as  all  the  authorities  show; 
and  but  for  the  fact  that  the  use  is  a  public 
one,  there  would  be  no  basis  laid,  in  either 
law  or  fact,  for  the  exercise  of  the  right 
of  eminent  domain,  in  either  of  the  methods 
mentioned.  Wherever  the  right  of  eminent 
domain  exists,  there  exists  also,  as  its  com- 
panion and  legal  equivalent,  the  right  to 
accept  a  voluntary  dedication.  The  two 
rights  are  the  inseparable  and  inevitable 
concomitants  of  each  other.  To  rule  other- 
wise would  be  to  deny  the  cogent  reasoning 
of  the  authorities  cited;  to  rule  otherwise 
would  produce  these  anomalous  results: 
that  a  railroad  company,  though  ever  so 
desirous  of  doing  so,  could  not  accept  a 
voluntary  relinquishment  of  the  husbfind  to 
lands  for  a  right  of  way,  without  incurring 
long  years  afterwards,  upon  the  death  of 
the  husband,  the  peril  and  the  penalty  of  a 
demand  for  dower,  consummate  and  unsatis- 
fied, in  a  right  of  way  for  which  compensa- 
tion in  full  had  long  since  been  paid.  Under 
such  a  ruling,  a  railroad  company  would 
of  necessity  be  forced  to  reject  the  proffered 
deed,  the  amicable  settlement,  and  be 
driven  to  condemnation  proceedings  in  order 
to  cut  off  inchoate  rights,  possibilities,  and 
expectancies, — something  the  value  and  du- 
ration of  which  the  law  as  yet  has  furnished 
no  method  and  provided  no  machinery  for 
estimating.  Such  a  ruling  would  be  to 
encourage  litigious  strife, — something  as- 
suredly not  favored  by  the  law..  Besides, 
if  in  the  hypothetical  case  the  parties  'could 
agree,'  there  would  be  no  basis  for  proceed- 
ings to  condemn,  because  the  essential  inris- 
dictional  fact  of  nonacfreement  would  he 
wholly  lacking;  and  therefore  there  could 
be  no  such  proceeding  had,  except  by  prac- 
tising a  fraud  on  the  court  by  making  an 
averment  in  the  pleadings  at  war  with  the 
real  fact,  that  the  parties  litigant  had  failed 
to  agree." 

This  question  again  came  before  the  Mis- 
souri court  in  Chouteau  v.  ^Missouri  P.  R. 
Co.  122  Mo.  375.  22  S.  W.  458,  where  the 
facts  were  practically  similar  to  those  of 
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cataquis  County  made  during  the  trial  of 
an  action  brought  to  establish  dower  rights 
in  certain  lands  which  resulted  in  a  ver- 
dict for  plaintiff,  and  motion  by  defendant 
for  a  new  trial.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J,  B.  Peaks  and  F.  G.  Peaks 
for  defendant. 

Mr.  Bartlett  Brooks,  for  plaintiff : 

Possession  by  the  husband  during  cov- 
erture, under  claim  of  title,  is  sufficient 
prima  facie  evidence  of  seisin,  and  unless 
impeached  or  explained  will  entitle  to 
dower. 

14  Cyc.  Law  &  Proc.  p.  994;  Mann  v. 
Edson,  39  Me.  25;  Knight  v.  Mains,  12 
Me.  41;  Bolster  v.  Cushman,  34  Me.  428. 

Demand  may  be  made  for  the  widow  by 
one  authorized  by  parol.  It  need  not  be 
made  by  the  widow  personally. 

Lothrop  V.  Foster,  51  Me.  368. 

Demand  made  in  writing  by  a  counsellor 
of  the  court,  *at  the  verbal  request  of  plain- 
tiff, is  sufficient. 


Baker  v.  Baker,  4  ^fe.  67;  Stevens  t. 
Reed,  37  N.  H.  61 ;  Payne  v.  Smith,  li 
N.  H.  38;  White  v.  HiWreth,  13  N.  a 
108. 

Demand  of  dower  in  more  land  than 
plaintiff  is  entitled  to  is  not  invalid. 

Hamblin  v.  Bank  of  Cumberland,  19  Me. 
66;  Williams  v.  Williams,  78  Me.  84,  2 
Atl.  884. 

Demand  need  not  describe  the  locur, 
if  it  refers  to  recorded  deeds  under  or 
through  which  tenant  has  title. 

Ford  V.  Erskine,  45  Me.  485. 

The  defense  that  demand  was  of  two 
parcels,  and  suit  for  only  one  of  them,  is 
invalid. 

Fulton  V.  Fulton,  19  N.  H.  168;  WilUami 
V.  Williams.  78  Me.  82,  2  Atl.  884. 

Demand  need  not  state  the  legal  measan^ 
of  dower  claimed. 

Davis  V.  Walker,  42  N.  H.  482. 

The  conveyance  by  deed  from  pliintifs 
husband  to  defendant  for  a  railroad  gra« 
pit  cannot  bar  plaintiff's  dower. 
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the  Venable  Case,  the  only  essential  differ- 
ence being  that  the  husband,  without  the 
wife  joining  in  the  deed,  conveyed  to  a  third 
person  who  conveyed  to  another,  and  who 
in  turn  conveyed  to  the  railroad  company. 
The  court  (in  division),  after  coming  to 
the  conclusion  that  a  railroad  company, 
when  it  purchases  property  for  its  right  of 
way,  only  takes  an  easement,  and  not  a 
fee,  although  the  deed  purported  to  convey 
the  fee,  held  that,  since  a  widow  is  not 
dowable  in  an  easement,  the  widow  of  a 
husband  formerly  seised  of  premises  pur* 
chased  by  a  railroad  company  for  a  right 
of  way  could  have  no  dower  therein.  As 
a  further  reason  for  its  decision,  the  court 
took  note  of  the  fact  that  the  charter,  when 
providing  for  voluntary  relinquishment  or 
condemnation  of  property,  used  the  term 
"owner."  This,  according  to  the  court, 
made  it  ordinarily  unnecessary  for  the  wife 
to  join  in  the  conveyance,  and  this  rule 
was  not  changed  by  the  fact  that  the  prop- 
erty reached  the  railroad  company  through 
mesne  conveyances.  Because  of  the  dissent 
of  one  of  the  judges,  the  cause  was  trans- 
ferred to  court  in  banc,  and  on  reargument 
the  same  result  was  reached  by  a  divided 
court  of  four  to  three.  Justice  Barclay  in 
a  separate  opinion,  which  may  be  found  in 
122  Mo.  390,  30  S.  W.  299,  at  that  time, 
as  his  reason  for  supporting  the  judgment, 
took  occasion  to  say:  "If  the  deed  of  the 
husband,  when  made  directly  to  the  com- 
pany, is  effective  to  extinguish  the  inchoate 
right  of  dower  by  reason  of  the  terms  of 
our  statutory  law  on  the  subject,  what  is 
the  proper  meaning  to  be  placed  on  that 
law  in  respect  to  such  a  state  of  facts  as 
we  have  now  in  view? 

"That  law  provides  no  machinery  or  mode 
to  acquire  by  condemnation  an  inchoate 
right  of  dower,  such  as  plaintiff  had  at 
the  time  of  the  deed  by  her  husband  to 
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Guinotte.    There  was  no  need  to  make  h*r 
husband  a  party  to  proceedings  to  condemn 
at  any  time  afterwards,  for  he  had  parted 
with  his  interest.     Can  it  be  possible  thai 
the  intent  of  the  law,  as  applied  to  s-jcii 
a  state  of  facts,  is  that  a  railroad  corpora- 
tion desiring  to  subject  property  to  publv^ 
use,  can  neither  acquire  the  inchoate  rijr-it 
of  dower  by  paying  for  it  in  appropria'* 
legal  proceedings,  nor  yet  defeat  its  forc< 
when  developed  later  into  a  vested  intPTP-i 
at  the  death  of  the  husband?    It  has  be?n 
frequently   said   in   recent   years  that  »e 
may  properly  consider  the  effects  and  co- 
sequences  of  any  proposed  construction  o* 
a  law,  as  an  aid  in  ascertaining  the  proba- 
ble intention  of  the  lawgiver  as  cxpre**'i 
in  it.    Applying  that  rule  to  elucidate  tb* 
statute    law    on    this    subject,   we  disoorrr 
that  one  consequence  of  adopting  the  eo^- 
struction  proposed  by  plaintiff  would  be  n 
practically  preclude  the  acquisition  for  pn'> 
lie  use  of  such  interests  as  inchoate  dovfr 
by  any  form  of  legal  procedure.    Did  tie 
legislature  so  intend? 

"The  t^rms  of  the  law  regulating  tbe 
exercise  of  that  most  necessary  and  u^ef':' 
power  in  civilized  government,  the  powe: 
of  eminent  domain,  in  Missouri,  iadirtts 
that  when  the  estate  of  the  husband  ^ 
acquired  for,  and  subjected  to,  public  n** 
the  wife  retains  no  contingent  right  t 
dower  in  the  property  so  devoted  to  put" is 
purposes.  In  this  view  of  the  subiect.  i' 
is  wholly  immaterial  what  may  be  the  dura 
tion  of  the  estate  of  the  corporation  i^ 
yoking  the  power  of  eminent  domain,  j^ 
long  as  the  property  is  lawfully  in  use  * 
public  purposes,  no  right  to  dower  caa  '' 
asserted  to  interfere  with  the  paramour 
right  of  the  public."  In  this  opinion  r? 
of  the  four  judges  concurred,  and  the  f>:'»' 
two  concurred  for  the  reasons  stated  : 
the  opinion  given  in  division. 
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McAllister  v.  dexter  &  p.  r.  co. 
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Nye  V.  Taunton  Branch  R.  Co.  113  Mass. 
277. 

A  release  of  dower  by  the  wife  must  be 
specially  pleaded,  and  cannot  otherwise  be 
given  in  evidence. 

14  Cyc.  Law  &  Proc.  p.  988;  Hitchcock 
▼.  Carpenter,  9  Johns.  344. 

Evidence  of  the  release  of  dower,  if 
admissible,  could  operate  only  in  favor  of 
one  who  took  title  under  it,  which  defend- 
ant does  not. 

French  v.  Lord,  69  Me.  537;  French  v. 
Crosby,  61  Me.  502. 

Plaintiff's  dower,  consummate  by  divorce 
in  1891,  could  not  be  devested  by  any  later 
statute. 

Curtis  V.  Hobart,  41  Me.  230;  Given  v. 
Marr,  27  Me.  212;  Stilphen  v.  Houdlette, 
60  Me.  447;  Burke  v.  Barron,  8  Iowa,  132; 
Duncan  V.  Terre  Haute,  85  Ind.  104;  May  v. 
Fletcher,40  Ind.  575,  14  Cyc.  Law  &  Proc. 
pp.  884.  887;  2  Scribner,  Dower,  chap.  11, 
§  3;  Barbour  y.  Barbour,  46  Me.  9;  Talbot 
V.  Talbot,  14  R.  I.  57;  8  Cyc.  Law  &  Proc. 


p.  909;  Davis  v.  O'Ferrall,  4  G.  Greene, 
358. 

A  tenant  in  dower  may  dig  and  operate 
mines  and  quarries  open  by  the  husband 
during  coverture. 

Moore  v.  Rollins,  45  Me.  493;  Billings 
v.  Taylor,  10  Pick.  460,  20  Am.  Dec.  533, 
5  Mor.  Min.  Rep.  65;  Rockwell  v.  Morgan, 
13  N.  J.  Eq.  384. 

Plaintiff  had  the  right  to  take  sand  and 
gravel  to  any  extent. 

Crouch  V.  Puryear,  1  Rand.  (Va.)  258, 
10  Am.  Dec.  528,  15  Mor.  Min.  Rep.  113; 
Sayers  v.  Hoskinson,  110  Pa.  473,  1  Atl. 
308. 

Savage,  J.,  delivered  the  opinion  of  the 
court : 

Action  of  dower.  The  case  comes  up 
on  exceptions  to  the  ruling  of  the  presiding 
justice  upon  the  undisputed  evidence,  that 
the  plaintiff  is  entitled,  as  a  ipatter  of  law, 
to  dower  in  the  premises  described  in  her 
writ,  and  upon  the  defendant's  motion  for 


Evidently  at  about  the  same  time  as  the 
Chouteau  Case,  the  court  was  again  called 
upon  to  determine  the  question  whether 
a  wife  was  entitled  to  dower  in  property 
which  her  husband,  without  joining  her  in 
the  deed,  had  conveyed  to  a  third  person, 
who  in  turn  had  conveyed  it  to  the  railroad 
company  for  the  purposes  of  a  right  of  way. 
The  case  referred  to  is  Baker  v.  Atchison, 
T.  &  S.  F.  R.  Co.  122  Mo.  396,  30  S.  W. 
301,  where  it  was  again  held,  with  a  di- 
vided court  of  four  to  three,  that  in  such 
case  the  wife's  right  of  dower  is  cut  off. 
Justice  Sherwood,  who  also  wrote  the  opin- 
ion in  the  Venable  Case  and  the  opinion  in 
division  in  the  Chouteau  Case,  at  this  time 
said:  'The  owner  of  the  land,  whoever  he 
LB,  represents  the  fee,  and  compensation 
to  him  appropriates  the  entire  fee,  and  he  :s 
the  only  one  to  be  looked  to  when  the  right 
of  way  is  to  be  acquired,  whether  by  con- 
demnation or  otherwise.  There  is,  and  there 
can  be,  no  difference  in  this  regard  between 
dedication  and  condemnation.  The  former 
being  voluntary  and  the  latter  compulsory; 
both  are  mere  conduits  through  which 
flows  the  current  of  eminent  domain." 

It  will  be  noted  that  in  the  McAllister 
Case,  Nye  v.  Taunton  Branch  R.  Co.  113 
Mass.  277,  was  cited  as  supporting  the 
proposition  that,  while  it  might  be  true 
that  a  widow  has  no  right  of  dower  in 
lands  purchased  for  a  right  of  way,  the 
reasons  therefor  would  not  apply  where  the 
railroad  company  purchased  a  gravel  pit, 
or  other  property  which  a  railroad  company 
might  be  said  to  hold  for  its  private  use, 
rathev  than  for  a  public  use.  In  the  Nye 
Case  the  facta  were  as  follows:  The  hus- 
band had  bought  the  property  and  secured 
payment  of  the  purchase  money  by  a  mort- 
gage which  his  wife  did  not  sign;  sometime 
thereafter  his  equity  of  redemption  was 
sold  under  execution,  the  purchaser  of  which 
29  L.R.A.(N.S.) 


sold  to  another,  who  in  turn,  without  re- 
strictions in  the  deed,  conveyed  to  the  rail- 
road company,  which  used  the  property  for 
its  freight  station,  tracks,  and  approaches. 
Whether  a  freight  station  with  its  neces- 
sary approaches  is  such  property  that  a 
railroad  company  might  be  said  to  hold  it 
for  its  private  use,  rather  than  for  a  public 
use,  is  difficult  to  determine;  suffice  it  to 
say  that  there  is  nothing  in  the  language 
of  the  court  in  the  Nye  Case,  practically 
the  whole  of  which  is  quoted  in  the  McAl- 
lister Case,  which  would  tend  to  show  in 
any  way  that  the  holding  of  the  court 
would  have  been  different  had  the  use  of 
the  property  been  for  a  right  of  way. 

At  first  glance,  therefore,  it  might  seem 
that  the  Nye  Case  is  opposed  to  the  doc- 
trine of  the  Missouri  cases.  In  fact,  jn  the 
Venable  Case,  supra,  it  was  persistently 
urged  that  the  Nye  Case  supported  the 
contention  of  the  widow  that  her  dower 
was  not  bound  by  the  deed  of  her  husband, 
but  the  court,  after  reviewing  the  facts 
of  that  case,  and  saying  that  upon  those 
premises  it  was  properly  ruled  that  the 
land  in  question  was  subject  to  the  demand 
for  dower,  continued:  "But  how  different 
that  case  is  in  its  facts  from  the  one  at 
bar?  First,  there  the  land  was  simply  sold 
under  execution,  and  so  the  husband  never 
represented  his  wife  in  receiving  compensa- 
tion for  his  land,  and  so  her  inchoate  dower 
was  not  extinguished  therein  for  that  rea- 
son, and  the  land  passed  to  the  first  and 
subsequent  purchasers  with  the  burden  of 
inchoate  dower  fettered  to  it;  second,  the 
land  in  that  case  was  conveyed  by  the  Inst 
purchaser  to  the  railroad  company  in  fee, 
unhampered  by  a  single  restriction  and 
unburdened  by  a  single  use,  and  the  railroad 
company  took  it  just  as  a  'natural  person* 
might  have  done.  Here,  on  the  contrary, 
the  husband  represented  the  wife,  received 
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a  new  trial.  Since  the  same  questions 
arise  on  the  exceptions*  except  the  amount 
of  damages,  as  upon  the  motion,  they  may 
be   considered   together. 

The  plaintiff  was  married  to  Frank  B. 
McAllister  in  September,  3 885,  and  was  di- 
vorced from  him  for  his  fault,  other  than 
impotence,  in  September,  1891.  Nc  chil- 
dren were  born  of  this  marriage,  nor  of 
any  other  contracted  by  Mr.  McAllister. 
During  coverture,  Frank  B.  McAllister  was 
the  owner  of  the  premises  described  in  the 
writ.  In  1889  he  conveyed  to  the  defend- 
ant a  strip  of  land  4  rods  wide,  which  is 
now  its  right  of  way.  By  the  same  deed, 
but  as  a  distinct  parcel,  he  conveyed  to 
the  defendant,  "for  a  gravel  pit  for  said 
railroad,"the  lot  of  land  in  which  the  plain- 
tiff now  claims  dower.  The  plaintiff  has 
never  released  her  right  of  dower  in  the 
premises  to  the  defendant.  Upon  these 
facts  the  defendant  contends  that  the  plain- 
tiff has  no  dower:  (1)  Because  the  land 
was  purchased  for,  and  devoted  to,  pub- 
lic uses;    and    (2)    because   the   statute   in 


force  at  the  time  she  secured  her  divonf. 
by  which  she  became  entitled  to  do^er 
(Rev.  Stat.  3883,  chap.  60,  §  9),  was  re- 
pealed by  Stat.  1895,  chap.  157,  §  11,  I? 
which  the  right  of  a  divorced  wife  v« 
enlarged  from  dower  to  "one  third  in  iV. 
in  common  and  undivided,  of  all  his  ral 
estate.''  Wc  think  neither  ground  is 
tenable. 

Rev.  Stat.  1883,  chap.  51,  §  16,  in  forct 
when  the  defendant  took  its  deed,  author- 
ized railroad  companies  to  **purehase  or 
take  and  hold,  as  for  public  uses,  land  fur 
borrow  and  gravel  pits."  In  the  case  of  t 
purchase,  it  took  the  land  in  fee;  but  in 
case  of  a  statutory  taking,  it  exercise! 
the  right  of  eminent  domain,  and  held  onlr 
an  easement.  Not  only  are  the  processes 
different,  but  some  of  the  consequence^ 
are  different.  It  is  well  settled  that  a 
widow  is  not  dowable  of  lands  taken  by 
the  right  of  eminent  domain  for  public 
use.  The  reason  is  well  stated  in  Frencii 
V.  Lord,  69  Me.  537:  "In  all  such  cases 
a  division  of  the  estate  thus  taken  weald 


or  waived  compensation  for  the  land,  and 
only  granted  an  easement,  which  is  pre- 
cisely just  what  that  company  would  have 
gained  at  the  end  of  condemnation  proceed- 
ings." In  the  Chouteau  Case  the  court  also 
found  it  necessary  to  distinguish  t)ie  Nye 
Case,  and  it  took  occasion  to  say:  "In 
Nye's  Case  the  railway  company  obtained 
the  entire  fee  by  reason  of  the  deed  made, 
*just  as  a  natural  person  would  do/  and  the 
corporation  could  convey  the  land  thus  ob- 
tained, when  no  longer  necessary  for  its 
purposes,  to  whomsoever  it  would.  Not  so 
in  the  case  at  bar;  no  fee  was  obtained, 
only  in  form  and  outward  semblance;  not 
in  fact  or  in  law.  And  whatever  right  was 
acquired  by  the  defendant  company  or  its 
predecessor  could  not  have  been  disposed  of 
except  as  a  whole,  and  not  in  detached  or 
fractional  portions;  and  when  disposed  of 
could  only  have  been  disposed  of  to  another 
railroad  corporation  for  those  uses,  and 
those  alone,  for  which  the  original  grant 
was  made.  The  attempt  to  divert  the  sub- 
ject of  the  grant  to  other  purposes  would 
result  in  reversion  to  the  last  owner  of  the 
premises." 

In  this  connection  should  be  read  the 
dissenting  opinion  of  Justice  Gantt  in  the 
Baker  Case,  where  he  also  gives  his  reasons 
for  dissenting  in  the  Chouteau  Case.  The 
justice,  after  reviewing  the  distinction 
made  in  the  Venable  Case  between  it  and 
the  Nye  Case,  and  citing  the  facts  in  the 
Chouteau  Case,  said:  "Certainly  we  will 
all  agree  that,  when  a  married  man  in  this 
state  sells  and  convevs  lands  in  which  he 
is  seised  of  an  estate  of  inheritance,  and 
his  wife  does  not  join  and  relinquish  her 
dower,  as  to  her  dower  he  does  not  repre- 
sent her  in  receiving  whatever  compensa- 
tion he  may  for  the  land,  and  she  is  not 
barred  or  estopped  from  demanding  her 
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dower,  if  she  survives  him.    So  that,  if  in 
the  Nye  Case  'the  first  and  subsequent  par- 
chasers   took    the   land   burdened  with  in- 
choate dower,'  it  seems  irresistible  to  me 
that  Berenice  Chouteau  and  Guinotte  autl 
their  grantee,  the  railroad  company,  took 
the  lands  in  suit  burdened  with  Mra.  Chon- 
tcau's  inchoate  dower.     In  other  words,  it 
seemed   to  me   in   division,  and  now,  tb/i 
there    could    be    no    substantial  distincti-c 
drawn  between  the  Nye  Case  and  that  (^^. 
and  as  we  had  all  so  unreservedlv  decUrcl 
that,  *upon  the  premises'  in  the  Vye  Ca?^, 
it    was    properly    ruled   that    the   land  m 
question    was    subject   to   the   demand  for 
dower,  I  could  not  see  how  we  were  to  deny 
the  demandant  her  dower  in  the  ChouteaJ 
Case,  seeing  that  she  had  brought  hervlf 
into  a  like  situation."    The  dissenting  opir- 
ion  then  vigorously  criticises  that  part  of 
the   opinion    in   the    Chouteau   Case  wbich 
determined  that  the  railroad  company  mere- 
ly acquired  an  easement  in  the  property; 
thus  nullifying  the  distinction  made  in  that 
case  between  it  and  the  Nye  Case.    A?  » 
final  reason  for  his  dissent  from  the  C^^- 
teau  Case,  Justice  Gantt  calls  attention  t<i 
the  part  of  the  opinion  wherein  the  widow? 
dower  was  denied  because  she  was  not  a'- 
"owner,"  within  the  meaning  of  the  wor^ 
as  used  in  the  charter  of  the  railroad:  that 
her  interest  was  in  fact  simply  an  inchoat-- 
right  of  dower,  not  susceptible  of  compnu- 
tion,  and  that  her  husband  represents  th* 
entire  fee,  and  his  voluntary  alienation  by 
deed   wrought   as   complete  an   extipgui^* 
ment  as  if  it  had  been  condemned?  by  tH- 
judgment  of  a  court  of  competent  iuTi'iiv- 
tion.     The  justice,  in  regard  thereto,  ?air 
"Inasmuch  as  in  the  Chouteau  Case  th-"re 
were  no  condemnation  proceedings,  and  tQ 
attempt   to  proceed   under  the  statute  r* 
quiring  *the  owners'  to  be  notified,  it  8e«ai 
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destroy  it  for  the  use  to  which  it  has  been 
appropriated.  Private  interests  must  give 
way  to  the  public  convenience  and  neces- 
sity,— rights  in  dower,  as  well  as  any  other 
interest  in  real  estate."  And  there  is  au- 
thority to  the  eiTcct  that  a  widow  is  not 
dowable  in  lands  purchased  by  a  railroad 
company  for  public  purposes  in  general. 
And  all  authorities  agree  that  she  has  no 
right  of  dower  in  lands  so  purchased  for 
a  right  of  way.  And  this  oi)viou8ly  is  on 
the  ground  that  public  convenience  and 
necessity  require  that  the  railroad  com- 
pany should  be  in  the  exclusive  aud  un- 
divided possession,  control,  and  use  of  its 
right  of  way.  In  pursuance  of  its  pub- 
lic duties,  it  must  occupy  and  use  it.  It 
cannot  abandon  it  without  liability  to  for- 
feiture. It  cannot  even  change  it  without 
the  permission  of  the  estate,  granted 
through  the  railroad  commissioners. 

But  none  of  these  considerations  apply  to 
a  gravel  pit.  While  it  may  be  purchased 
as  for  a  public  use,  the  public  use,  so  called, 
affects  the  public  only  incidentaly  and  indi- 


rectly. The  company  need  not  use  it  all. 
It  may  abandon  it.  It  may  sell  it,  as  a 
private  person  would  sell  his  property.  It 
owes  the  public  no  duty  respecting  it. 
While  it  is  doubtless  true  that  it  is  neces- 
sary, in  the  present  stage  of  railroad  de- 
velopment, that  a  railroad  company  should 
have  gravel  pits,  it  is  not  necessary,  so  far 
as  the  public  is  concerned,  that  it  should 
have  any  particular  one.  If  it  should  have 
to  divide  the  pit,  or  contribute  out  of  the 
rents  and  profits,  it  would  not  in  any  sense 
interfere  with  the  public  convenience  or 
necessity.  It  would  only  affect  the  com- 
pany pecuniarily  in  its  private  capacity. 
Therefore,  since  the  reason  for  the  rule 
of  the  exclusion  of  dower  in  lands  devoted 
to  public  uses  does  not  apply  to  a  gravel  pit 
purchased  by  the  railroad  company,  out- 
side its  right  of  way,  we  hold  that  a  widow, 
in  1891,  was  dowable  of  it,  just  as  she 
was  in  any  other  land  purchased  by  the 
company,  and  not  devoted  to  technically 
public  uses.  For,  while  it  is  true  that 
all   the  property  of  a  public  service  cor- 


to  me  that  the  very  able  discussion  and 
argument  offered  to  show  that  the  wife  of 
a  tenant  in  fee  is  not  an  'owner,'  within 
the  meaning  of  that  statute,  is  not  fairly 
within  the  record  in  that  case,  for  two 
reasons:  First.  Pierre  M.  Chouteau  was 
never  a  party  defendant,  as  'owner*  of  this 
land,  in  any  condemnation  proceeding.  He 
never  conveyed  this  land  or  an  easement 
in  it  to  any  corporation.  He  never,  by  his 
deed  or  by  any  act  in  pais,  dedicated  this 
land  to  the  public,  but  granted  it  to  a 
private  person  who,  according  to  the  laws 
of  this  state,  took  it  'with  the  burden  of 
inchoate  dower  fettered  to  it.'  .  .  .  Sec- 
ond. The  Pacific  Railroad  had  the  option 
of  condemning  an  easement  in  these  lots  or 
of  purchasing  the  fee  simple  title  in  the 
whole  of  the  lots.  It  elected  to  buy  and 
get  the  title  by  deed  to  the  whole,  instead 
of  a  mere  easement." 

A  case  of  interest  in  this  note,  althouj^h 
possibly  not  strictly  in  point,  since  the 
court  looked  upon  the  proceedings  as  those 
concerning  eminent  domain,  is  Arnold  v. 
Buffalo,  R.  &  P.  R.  Co.  32  Pa.  Super.  Ct. 
452,  where  the  question  was  raised  whether 
the  inchoate  dower  of  a  wife  is  defeated 
by  the  survey,  location,  and  adoption  of  a 
right  of  way  of  a  railroad  over  the  land 
of  her  husband,  an  agreement  by  him  and 
the  railroad  company  upon  the  amount  of 
damages  to  be  taken,  the  payment  of  such 
damages,  a  grant  of  the  right  to  construct 
and  operate  the  road  upon  the  location 
adopted,  and  a  release  of  damages  tlierefor, 
and  the  construction  and  operation  of  the 
road  upon  the  location  agreed  upon.  The 
court,  after  reviewing  the  various  ways  in 
which  a  railroad  might  secure  a  ripfht  of 
way,  and  saying  that  there  could  be  no 
question  that  in  this  case  the  railroad  com- 
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pany  in  taking  the  property  was  exercising 
the  right  of  eminent  domain,  continued: 
"The  statutes  which  invested  the  railroad 
company  with  the  power  to  appropriate 
land  for  a  right  of  way  clearly  indicate  the 
legislative  intention  that  such  taking  should 
vest  in  the  company  the  right  to  so  occupy 
the  land  perpetually  and  exclusively.  The 
Constitution  of  the  commonwealth,  and  the 
legislation  thereunder,  require  only  that  set- 
tlement be  made  with  the  owner.  Samuel 
Arnold  owned  the  land  at  the  time  of  its 
appropriation  by  the  railroad  company  by 
a  title  in  fee  simple,  he  was  the  only  person 
who  had  any  estate  in  the  land,  and  there 
were  no  creditors  holding  liens.  He  was, 
therefore,  the  only  party  who  was  entitled 
to  be  heard  upon  the  question  of  his  dam- 
ages, and  by  the  settlement  with  him  the 
railroad  company  acquired  a  perpetual  right 
of  way.  The  railroad  company  was  author- 
ized to  appropriate  this  land,  and  the  legis- 
lation which  conferred  that  authority  gave 
no  right  to  compensation  to  the  wife  of  the 
owner,  for  an  inchoate  right  of  dower,  nor 
is  such  right  guaranteed  to  her  by  the  con- 
stitutional provision.  She  had  no  estate 
in  the  land,  nor  had  she  any  lien  thereon. 
The  assertion  of  any  right  to  have  dower 
assigned  to  her  out  of  the  right  of  way 
acquired  by  the  railroad  company  is  incon- 
sistent with  the  provisions  of  the  legisla- 
tion under  which  the  railroad  acquired 
title." 

The  question  of  the  power  of  a  husband 
to  create  easements  in  a  homestead  with- 
out the  wife's  consent,  which  includes  cases 
concerninj;  the  conveyanees  of  a  railroad 
ripht  of  way  bv  the  husband,  is  treated  in 
a  note  to  Dolisha  v.  ^Minneapolis,  St.  P.  R. 
i^  T).  Electric  Tractien  Co.  27  L.R.A.(N.S.) 
9C3.  G.  V. 
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poration  is  in  one  sense  devoted  to  public 
uses,  the  use  of  a  gravel  pit  is  not  of  that 
kind  of  public  uses  which  should  debar 
a  widow  from  claiming  her  right  of  dower. 

This  view  is  supported  by  Nye  v.  Taun- 
ton Branch  R.  Co.  113  Mass.  277.  In 
that  case  the  railroad  company  had  pur- 
chased land  outside  its  location,  for  a 
freight  station.  The  court  held  that  a 
widow  who  had  not  barred  her  interest 
was  dowable  of  it.  And  after  stating  the 
two  methods  by  which  the  railroad  com- 
pany might,  under  the  statutes  of  that 
state,  as  under  our  own,  take  the  land, 
namely,  by  purchase  and  by  exercise  of 
the  right  of  eminent  domain,  the  court  said : 
**By  the  first  method  the  corporation  ob- 
tains a  fee  in  the  soil;  by  the  second  the 
land  is  condemned  to  a  servitude,  and  an 
easement  is  created  in  the  corporation, 
which  may  be  permanent  in  its  nature  and 
practically  exclusive.  Hazen  v.  Boston  & 
M.  R.  Co.  2  Gray,  574.  When  it  holds  by 
the  first,  it  derives  its  title  solely  from 
the  deed;  if  the  deed  is  without  restriction, 
reservation,  or  condition,  the  corporation 
may  convey  the  land,  if  no  longer  neces- 
sary for  its  purposes.  When  it  takes  by 
the  second,  if  the  use  is  abandoned,  the 
easement  is  extinguished,  and  the  land 
reverts  to  the  owner  of  the  soil.  The  one 
is  simply  an  authority  to  buy  and  hold 
land  for  certain  purposes,  as  a  natural  per- 
son may  do;  the  other  puts  the  land  into 
the  possession  of  the  corporation  by  the 
exercise  of  the  power  of  eminent  domain. 
The  proceedings  are  entirely  distinct,  the 
rights  acquired  are  different,  and  it  does 
not  change  the  character  of  the  deed,  be- 
cause the  land  could  have  been  taken 
against  the  will  of  the  grantor. 

But  it  is  not  necessary  to  consider  that 
question  here,  or  to  decide  what  would 
have  been  the  effect  upon  the  demandant's 
right  of  dower,  if  the  land  had  been  taken, 
against  the  consent  of  the  owner,  on  ap- 
plication to  the  county  commissioners,  in 
the  exercise  of  the  power  of  eminent  do- 
main. As  the  statute  authorized  the  pur- 
chase for  the  purposes  therein  named,  the 
land  did  not  pass  to  the  tenant  under  the 
exercise  of  the  right  of  eminent  domain, 
accompanied  by  such  powers  and  limita- 
tions as  the  exercise  of  that  right  imposes, 
but  by  deed,  subject  to  all  the  incidents 
attending  that  form  of  contract  between 
parties. 

The  land  was  at  that  time  subject  to  the 
demandant's  inchoate  right  of  dow^r,  which 
is  now  consummate  by  the  death  of  her 
husband,  and  the  purposes  to  which  the 
corporation  has  in  the  meantime  devoted 
the  land  are  immaterial,  as  it  may  chan<»e 
them  at  will,  and  sell  the  land  if  it  de- 
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sires."  In  this  connection  the  vigoroa* 
dissent  of  the  minority  of  the  pupreroc 
court  of  ^lissouri,  based  upon  the  N}^ 
Case,  is  of  interest.  Baker  v.  Atchi^'n.  1. 
&  S.  F.  R.  Co.  122  Mo.,  at  page  400.  SO 
S.  W.  301.  See  also  Venable  v.  WaU-i 
Western  R.  Co.  112  Mo.  103,  18  LJIA  i%. 
20  S.  W.  493. 

We  have  thus  far  treated  the  ca$%  as  I' 
the  plaintiff  became  a  widow  in  1S91.    But 
she   did    not.     She    then   became   divorcfi 
for  her  husband's   fault.     But   her  rights. 
such  as  they  were  in  1891,  were  the  sunf 
as  if  her  husband  had  then  died.    The  stat- 
ute  (Rev.  Stat.  1883,  chap.  60,  §  91  pr.v 
vided  that,  "when  a  divorce  is  decreKl  t* 
the  wife  for  the  fault  of  the  husltand  h't 
any  other  cause*'  than  impotence,  *'9be  shall 
have   dower  in  his   real   estate,  to  be  re 
covered  and  assigned  to  her  as  if  be  wer<p 
dead."     And   such   a  divorce  affected  thT* 
right  of  dower  precisely  as  would  the  hu«- 
band's   death.      Stilphen    v.   Houdlette,  6" 
Me.  447.    Therefore,  at  the  outset,  we  ha^p 
only  to   inquire  what  would  have  be^Q  i 
widow's    rights    under    the    same    cimiin- 
stances.    There  is  no  controversy  but  thi^ 
if  the  husband  had  died  in  1891,  the  plair.- 
tiff,   as   widow,   would   have  been   entit>»l 
to  dower  in  all  the  dowable  lands  of  vhi  I. 
he  had  been   seised   during  coverture.  acJ 
of  which  she  had  not  become  barred.    Untir*- 
the  statute,  her  right  as  a  dirorced  wi*V   i 
was  the  same.     Lewis  v.  Meserve,  61  M?    \ 
374.    There  being  no  issue  of  this  or  of  any 
previous   marriage  of   McAllister  living  in 
1891,    his    divorced    wife    was    dowable,   r.^ 
commonly    expressed,    in    one   half   of   ht* 
real    estate.    Rev.    Stat.    1883,    chap.    lO^. 
§  14. 

The  defendant,  however,  contends  tha* 
by  the  enactment  of  chapter  157  of  tt^ 
Law^s  of  1895,  the  dower  provision  f«'r 
divorced  wives  was  repealed.  That  ch-ipT'^ 
enlarged  the  right  of  widows  in  the  rra' 
estate  of  their  deceased  husband  from  dow- 
er to  an  estate  in  fee.  Golder  v.  Colder. 
95  Me.  259,  49  Atl.  1050.  It  also  providt- 1 
in  §  9  that  when  a  divorce  is  decreed  u 
the  wife  for  the  fault  of  the  husband,  f""** 
any  other  causft  than  impotency,  "she  sha  * 
be  entitled  to  one  third  in  common  &!•>: 
undivided  of  all  his  real  estate,  e^ost 
wild  lands,  which  shall  descend  to  her  a^ 
if  he  were  dead."  [Rev.  SUt.  1903,  cha; 
62.]  The  dower  provision  in  the  pre\io*j-:^ 
existing  statute,  which  has  been  referrr' 
to,  was  omitted.  And  while  the  do"Br«T 
right  of  widows  which  had  liecome  etc 
summate  by  the  death  of  their  hu^bano*. 
but  which  had  not  been  assigned,  was  e% 
pressly  saved  to  them  by  the  terms  of  tV 
statute,  it  is  claimed  that  there  was  no  sn-l 
saving  provision  for  the  rights  of  divorced 
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wives.  Hence,  it  is  contended  that  the 
plaintifTs  right  of  dower,  which  she  had 
in  consequence  of  her  divorce,  was  lost  by 
reason  of  the  statute  of  1895. 

We  deem  it  unnecessary  to  inquire 
whether  the  statute  of  1895,  upon  fair  in- 
terpretation, is  open  to  this  construction, 
because  we  think  the  legislature  could  not 
constitutionally  deprive  the  plaintiff  of  the 
right  to  dower  which  she  then  had.  Prior 
to  1895,  when  dower,  by  that  name,  was 
abolished,  a  woman,  if  she  had  not  barred 
it,  had  an  inchoate  right  of  dower  in  the 
lands  of  which  her  husband  was  seised  dur- 
ing coverture;  upon  his  death,  or  in  this 
state  upon  the  granting  of  a  divorce  to  her 
for  his  fault,  and  prior  to  assignment,  that 
right  became  consummate,  and  her  right 
to  demand  and  enter  upon  the  enjoyment 
of  her  dower  interest  commenced;  after 
assignment,  her  estate  was  said  to  be  as- 
signed or  vested,  and  she  entered  into  the 
possession  of  it  for  the  term  of  her  life. 
14  Cyc.  Law  &  Proc.  p.  882.  Since  dower 
does  not  result  from  contract,  but  by  opera- 
tion of  law,  it  is  within  the  power  of  the 
legislature  fo  increase,  diminish,  alter,  or 
abolish  it,  while  the  right  thereto  is  merely 
inchoate,  and  has  not  become  consummated 
by  the  death  of  the  husband  or  by  divorce. 
Barbour  v.  Barbour,  46  Me.  9;  8  Cyc.  Law 
&  Proc.  p.  909.  While  a  widow's  right  to 
dower  does  not  become  vested  or  fixed  until 
it  becomes  consummate,  yet  a  consummate 
right  of  dower,  though  before  assignment 
it  is  a  mere  right  of  action  (Johnson  v. 
Shields,  32  Me.  424),  is  nevertheless  a 
vested  property  right  under  constitutional 
protection.  She  has  no  vested  interest  in 
any  of  her  husband's  real  estate,  but  she 
has  a  vested  right  to  have  a  share  of  it 
assigned  to  her  for  life.  Mr.  Scribner,  in 
his  work  on  Dower,  says:  "There  seems 
to  be  no  conflict  of  authority  upon  the  point 
that,  after  it  [dower]  has  become  con- 
summate, whether  there  has  been  an  as- 
signment or  not,  it  is  so  far  a  vested  right 
as  to  be  beyond  legislative  control."  2 
Scribner,  Dower,  chap.  2,  §  3;  8  Cyc.  Law 
&  Proc.  p.  909,  and  cases  cited. 

It  remains  to  consider  some  minor  de- 
fenses. The  defendant  says  that  its  deed 
from  McCallister,  which  is  a  quitclaim  deed 
in  form,  is  merely  a  "release  deed,"  and 
"that  it  does  not  claim,  and  never  has 
claimed,  that  it  had  any  fee  in  the  land 
described,"  but  that  the  deed  was  only 
a  release  of  the  land  "for  a  gravel  pit." 
This  is  equivalent  to  saying  that  the  de- 
fendant is  not  tenant  of  the  freehold.  But 
this  defense  is  not  open  under  the  plead- 
ings. They  are  the  general  issue  and  a 
brief  statement  denying  that  the  plaintiff 
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has  any  right  of  dower,  or  any  right  to 
have  dower  set  out.  That  is  a  plea  in  bar. 
But  it  is  provided  in  Rev.  Stat.  1903,  chap. 
105,  §  4,  that  the  defendant,  in  an  action 
for  dower  "may  plead  in  abatement,  but 
not  in  bar,  that  he  is  not  tenant  of  the 
freehold."  Lewis  v,  Meserve,  supra.  The 
defendant,  therefore,  must  be  deemed  to  be 
tenant  of  the  freehold. 

Next  the  defendant  contends  •that  the 
plaintiff's  demand  for  dower  was  insufli- 
cient  to  maintain  the  action.  It  has  been 
held  that  the  want  of  a  sufljcient  demand 
must  be  specially  pleaded  in  bar.  Ayer 
V.  Spring,  10  Mass.  80.  Under  our  practice 
it  might  have  been  pleaded  by  way  of 
brief  statement.  But  even  that  was  not 
done  in  this  case.  Nevertheless,  since  much 
stress  is  laid  upon  it,  we  will  briefly  con- 
sider the  merits.  The  statutes  (Rev.  Stat. 
1903,  chap.  105,  §  2)  require  a  dowress, 
before  bringing  suit,  to  demand  dower  of 
the  tenant  of  the  freehold,  and  by  §  3,  in 
case  the  tenant  of  the  freehold  is  a  cor- 
poration, she  must  demand  her  dower  in 
writing.  In  this  case  a  demand  in  writing 
was  made.  The  first  objection  is  that  there 
was  not  a  sufficient  description  of  the  prem- 
ises in  the  writing.  They  were  in  fact  de- 
scribed as  "the  premises  described  in  a 
certain  deed  to  you,  the  said  Dexter  & 
Piscataquis  Railroad  Company,  from'  said 
Frank  B.  McAllister,  .  .  .  said  deed 
being  dated  June  15,  1889,  and  recorded  in 
the  registry  of  deeds  for  said  Piscataquis 
county  in  volume  101,  on  page  265  of  said 
registry."  A  reference  to  this  deed  shows 
that  two  parcels  were  clearly  and  definitely 
described  therein,  one  of  Which  is  the  parcel 
involved  in  this  suit.  We  think  the  de- 
scription in  the  demand  is  sufficient.  It 
was  held  in  Ford  v.  Erskine,  45  Me.  484, 
that  the  description  may  be  in  terms,  or 
by  reference  to  a  recorded  deed  under  which 
the  tenant  claims.  See  also.  Baker  v. 
Baker,  4  Me.  67;  Atwood  v.  Atwood,  22 
Pick.  283.  Furthermore,  it  is  objected  that 
the  demand  embraced  two  parcels,  while 
the  suit  is  to  recover  dower  in  one  only. 
We  see  nothing  in  this  objection.  The  de- 
fendant is  neither  embarrassed  nor  injured 
because  the  plaintiff  has  abandoned  her 
claim  for  dower  in  one  of  the  parcels. 
W^hatever  her  demand,  she  may  recover 
according  to  her  right,  not  exceeding  the 
demand.  A  demand  is  not  vitiated  because 
the  widow  demands  more  than  she  is  en- 
titled to.  Hamblin  v.  Bank  of  Cumberland, 
19  Me.  66;  Williams  v.  Williams,  78  Me. 
82,  2  Atl.  884;  Davis  v.  Walker,  42  N.  H. 
482;  Fulton  v.  Fulton,  19  N.  H.  169. 

The  demand  in  this  case  was  signed  in  the 
name  of  the  plaintiff  by  her  attorney.    The 
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defendant  contends  that  it  should  have 
been  signed  by  her  personally,  or  that, 
if  signed  by  an  agent  oi*  attorney,  he  should 
have  had  written  authority  therefor.  We 
do  not  think  so.  The  statute  does  not  re- 
quire either.  It  has  even  been  held,  and  we 
think  properly,  that  oral  authority  given 
to  an  attorney  by  a  dowress  to  bring  action 
for  the  dowep  was  sufficient  authority  to 
make  a  written  demand,  which  the  statute 
made  a  prerequisite  to  bringing  suit. 
Stevens  v.  Reed,  37  N.  H.  51.  This  case 
is  not  like  Sloan  v.  Whitman,  5  Cush.  532, 
cited  by  the  defendant,  where  an  attorney 
had  written  authority  to  demand  dower 
"in  any  and  all  the  beforementioned  prem- 
ises or  any  other,"  but  no  premises  had  been 
mentioned.  Nor  is  there  any  reason  for 
saying,  as  the  defendant  docs,  that  if  the 
attorney,  having  authority  to  make  demand 
for  one  parcel  only,  made  demand  for  two, 
the  demand  was  vitiated  as  to  the  author- 
ized parcel. 

The  defendant  further  contends  that  the 
demand  should  have  stated  whether  the 
plaintiff  claimed  the  use  and  income  of 
one  third  of  the  real  estate,  or  one  half; 
the  right  depending-  upon  whether  issue 
was  living  in  1891  or  not.  But  that  was 
not  necessary.  Davis  v.  Walker,  supra; 
14  Cyc.  Law  &  Proc.  p.  977. 

Without  further  discussion,  we  conclude 
that  there  was  no  error  in  the- ruling  that 
the  plaintiff  is  entitled  to  dower  in  the  de- 
fendant's gravel  pit.  We  conclude,  further, 
that  the  plaintiff  has  taken  all  the  neces- 
sary steps  to  enforce  her  right.  This  dis- 
poses of  the  exceptions,  and  of  all  the 
grounds  of  the  motion  for  a  new  trial, 
except  the  claim  that  the  damages  awarded 
by  the  jury  for  the  detention  of  dower  were 
excessive. 

Considering  this  last  claim,  we  find  that 
the  period  for  which  the  plaintiff  was  en- 
titled to  recover  damages  was  three  months. 
Rev.  Stat.  1883,  chap.  103,  §  19.  The  jury 
awarded  $100.  The  plaintiff's  right  is  not 
to  be  measured  by  what  was  actually  taken 
from  the  gravel  pit  during  the  period,  but 
by  what  might  have  been  taken  under 
existing  circumstances,  including  the  prev- 
alent demand  for  gravel,  the  state  of  the 
market,  and  like  considerations.  She  was 
entitled  to  the  use,  and  to  the  profits  which 
reasonably  would  have  accrued  from  the 
use,  of  one  half  of  the  pit,  during  the 
period.  Her  dania<ze3  arise,  under  the  cir- 
cumstances of  this  case,  not  from  any  use 
or  want  of  use  which  the  defendant  made 
of  the  pit,  but  from  the  prevention  of  her 
right  to  use  it,  which  was  a  valuable  right. 
The  rule  was  correctly  stated  by  the  presid- 
ing justice  in  this  case,  when  hp  in.structcd 
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the  jury  to  "ascertain  how  much  rcvcr.  » 
or  profit,  by  reasonable  industry,  reasouul 
care,  the  owner  of  that  property,  if  owd-^-I 
as  a  gravel  pit,  could  have  obtained  from 
the  sale  of  sand  and  gravel  from  tkt 
pit  during  that  time,"  and,  when  they  lial 
found  that  sum,  to  "divide  it  by  two.  l^ 
cause  she  is  only  entitled  to  one  ba'fr 
There  was  evidence  that  the  jury  mi^^l: 
well  believe  that  there  was  a  good  d? 
mand  for  gravel  at  Dover  during  the  ub.v 
period,  that  a  team  hauling  from  23  tj 
35  bushels  at  a  load  could  make  four  or 
five  trips  a  day,  and  that  the  price  of  gravel 
delivered  ranged  from  5  to  8  cents  a  busfael. 
It  is  evident  that  the  jury,  after  allowinj 
for  the  expense  of  hauling,  estimated  that 
the  reasonable  profit  which  might  have  ob- 
tained was  about  $2.50  a  day.  We  car.r.t/i 
say  that  this  estimate  is  clearly  wron^ 
Motion  and  exceptions   overruled. 
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LEWIS  J.  FORD. 

V. 

FRANK  HOWGATE. 

(—  Me.  — ,  76  Atl.  939.) 

Statute  of  frauds  —  sale  of  miiffsved 
corporate  stock  —  delivery. 

1.  A  contract  for  sale  of  unissued  5tc■'•^ 
in  a  corporation  and  an  interest  in  an  auti* 
mobile  is  taken  out  of  the  statute  of  frau*- 
by  entering  into  possessioij  of  the  bu5i»' 
with  the  other  owners,  carrving  it  en  i? 
contemplated  by  the  contract,  and  takir^ 
and  using  the  automobile  as  one  of  tic 
owners. 

Same  —  duty  to  secure  certtfloste. 

2.  One  who  sells  his  stock  in  a  oorpcn- 
tion  the  certificate  of  which  has  never  beer 
issued  is  under  no  duty  of  securing  a  c^r 
tificate  of  issuance,  and  delivering  it  to  t^** 
purchaser. 

(May  31,  1910.) 

IT^XCEPflOXS    by    defendant   to   ruVTiT* 
J   of    the    Supreme    Judicial    Court   f^r 
York  County  made  during  the  trial  of  an  -, 
tion  brought  to  recover  the  purchase  ptri?<* 
property  alleged  to  have  been  sold,  wli    . 
resulted  in  a  verdict  for   plaintiff.     Over- 
ruled. 
The  facts  are  stated  in  the  opinion. 

Note.  —  As    to   necessity    of    writing.  *  ' 
transfer     shares     of     stock,     sec    no:e    • 
French  v.  White,  2  L.R.A.(X.S.)   S04. 

As  to  whether  contract  for  sale  of  c>t-'^ 
rate  stock  is  one  for  the  sale  of  good5.  »:•• 
within   tlie   statute   of   frauds,   see   n*t.    * 
Sprague  v.  llosie,  19  L.R.A.(N.S>)   ST*. 
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Mr.  Georg^e  W.  ITnnson,  for  defendant: 

A  subscriber  to  stock  in  a  corporation 
U  a  stockholder,  although  no  certificate 
has  been  issued  to  him. 

Cook,  Corp.  6th  ed.  §§  10,  192. 

An  agreement  for  the  sale  of  stock  in  a 
corporation  cannot  be  treated  as  an  agree- 
ment to  sell  the  corporation's  property  as 
the  property  of  a  stockholder. 

Cook,  Corp.  6th  ed.  §  11;  Morawetz, 
Priv.  Corp.  §  233. 

The  alleged  agreement  was  not  for  the 
sale  of  plaintiff's  "business."  He  had 
none  to  sell.  It  was  simply  an  agreement 
for  the  sale  of  stock  in  a  corporation,  and 
as  such,  void,  under  the  statute  of  frauds. 

Cook,  Corp.  6th  ed.  §  339. 

The  agreement  was  void,  though  no  cer- 
tificate for  the  stock  had  ever  been  issued. 

Boardman  v.  Cutter,  128  Mass.  388; 
Pray  v.  Mitchell,  60  Me.  430. 

If  a  delivery  of  part  was  impossible, 
the  exception  relied  on  cannot  exist,  to 
take  the  case  out  of  the  statute. 

Pray  v.  Mitchell,  supra;  Tisdale  v.  Har- 
ris, 20  Pick.  14. 

There  can  be  no  delivery  without  ac- 
ceptance; there  must  be  delivery  by  the 
vendor  with  intent  to  devest  title. 

Hinchman  v.  Lincoln,  124  U.  S.  38,  49- 
63,  31  L.  ed.  337,  341-343,  8  Sup.  Ct.  Rep. 
369. 

Mere  words  are  not  enough  to  show 
acceptance. 

Ibid;  Tompkins  v.  Sheehan,  158  N.  Y. 
617,  63  N.  E.  502. 

Mr.  Natt  T.  Abbott  for  plaintiff: 

King,  J.,  delivered  the  opinion  of  the 
court : 

This  case  is  before  the  law  court  on 
defendant's  exceptions  to  certain  instruc- 
tions to  the  jury. 

The  plaintiff  was  one  of  the  incorpo- 
rators of  the  Crystal  Spring  Water  Com- 
pany, a  corporation,  and  as  such  was  the 
owner  of  seven  shares  of  its  capital  stock. 
Seven  other  shares  were  owned  by  Mr. 
Wentworth,  and  the  remaining  share  by 
Mr.  Abbott.  These  three  persons  were  the 
officers  and  directors  of  the  corporation. 
No  certificates  of  stock  had  been  issued. 
The  plaintiff  and  Mr.  Wentworth  owned 
an  automobile  used  by  them  for  pleasure, 
and  also  used  in  and  about  the  business 
of  the  corporation.  The  plaintiff  claimed 
that  he  and  defendant  made  an  agreement 
whereby  the  defendant  purchased  of  him 
his  interest  in  the  corporation,  and  his 
interest  in  the  automobile,  for  the  gross 
sum  of  $1,000.  No  writing  was  made,  no 
money  paid,  and  no  certificate  of  the  seven 
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shares  of  stock  was  tendered  or  demanded. 
But  the  plaintiff  introduced  evidence  that, 
after  the  contract  was  made,  the  defendant 
went  into  the  company's  shop  and  there 
assisted  in  the  business  of  the  corporation 
for  about  ten  days,  and  while  there  used 
the  automobile.  This  evidence  was  intro- 
duced for  the  purpose  of  showing,  as 
claimed  by  plaintiff,  that  the  defendant  had 
taken  possession  of  the  interest  in  the  busi- 
ness of  the  corporation  and  of  the  auto- 
mobile, as  an  owner  under  his  alleged  pur- 
chase. The  defendant  claimed  that  he  only 
agreed  to  purchase  plaintiff's  interest  in 
the  business  provided  he  found  it  as  rep- 
resented, and  he  denied  that  he  took  pos- 
session of  the  business  under  the  alleged 
sale,  and  claimed  that  he  went  into  tlie 
shop  only  to  assist  Mr.  Wentworth,  at 
his  request,  and  also  for  the  purpose  of 
examining  into  the  business  affairs  of  the 
corporation,  to  ascertain  if  they  were  as 
represented  by  the  plaintiff.  He  further 
denied  that  the  plaintiff's  interest  in  the 
automobile  was  included  in  the  proposed 
sale. 

It  was  urged,  among  other  defenses: 
(1)  That  the  alleged  agreement  was  void 
under  the  statute  of  frauds;  and  (2)  that 
the  plaintiff  could  not  recover  without 
delivery  or  tender  to  the  defendant  of  a  cer- 
tificate of  *the  shares  of  stock. 

Section  4,  chap.  113,  Rev.  Stat.,  commonly 
known  as  the  "statute  of  frauds,"  provides: 
"No  contract  for  the  sale  of  goods,  wares, 
or  merchandise,  for  $30  or  more,  shall 
be  valid,  unless  the  purchaser  accepts  and 
receives  part  of  the  goods,  or  gives  s  )mo- 
thing  in  earnest  to  bind  the  bargain  or  in 
part  payment  thereof,  or  some  note  or 
memorandttm  thereof  is  made  and  signed 
by  the  party  to  be  charged  thereby,  or  by 
his  agent." 

The  plaintiff  did  not  contend  at  the 
trial  that  the  subject-matter  of  the  con- 
tract of  sale,  comprising,  as  he  claimed, 
his  ownership  of  the  shares  of  stock  in  tlie 
corporation  and  his  interest  in  the  auto- 
mobile, was  not  "goods,  wares,  or  merchan- 
dise," within  the  meaning  of  the  statute 
of  frauds.  Such  claim,  if  made,  would 
have  been  without  support  in  reason  or 
authority.     Pray  v.  Mitchell,  60  Me.   430. 

But  it  was  the  plaintiff's  theory  that, 
although  the  oral  contract  of  sale  was 
within  the  terms  of  the  statute,  neverthe- 
less it  had  been  taken  out  of  the  oper- 
ation  and  effect  of  the  statute  by  reason 
of  a  compliance  with  the  provisions  of  the 
exception  that  if  "the  purchaser  accepts 
and  receives  a  part  of  the  goods,"  the  con- 
tract is  valid  and  enforceable.  Upon  this 
branch   of   the   case    the   presiding   justice 
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instructed  the  jury  "that  although  all  the 
right  which  Mr.  Ford  had  in  the  business 
was  his  shares,  it  being  a  corporation, 
nevertheless  it  was  a  corporation  in  which 
he  was  acting  as  men  do  with  their  own 
property,  and  he  and  Mr.  Wentworth  had 
been  operating  it.  It  was  a  business,  and 
the  sale  of  the  interest  in  the  business  gave 
^Ir.  Howgate  an  equitable  right  to  have 
the  stock  delivered  to  him;  and  if  he  went 
into  the  possession  of  the  business  under  the 
trade  which  he  claims,  and  took  part  in 
it  as  owner,  it  was  an  executed  contract. 
It  was  all  done;  nothing  to  be  done  except 
to  pay.  And  when  a  contract  has  been 
executed  and  completed, — finished, — ^and 
the  parties  have  gone  into  the  business, 
carrying  it  out,  then  the  statute  of  frauds 
does  not  apply."  In  respect  to  the  effect 
of  an  acceptance  and  receipt  of  the  auto- 
mobile by  defendant,  as  claimed  by  the 
plaintiff,  the  presiding  justice  said:  "And 
the  plaintiff  claims  in  this  case  that  the 
automobile  was  physically  accepted,  that 
is,  the  defendant,  Howgate,  took  it  into 
his  possession;  not  into  his  sole  posses- 
sion, because  it  was  only  an  undivided  in- 
terest in  an  automobile  that  he  bought 
anyway,  but  that  he  took  it  and  used  it  as 
one  of  the  owners.  If  he  did,  then  that 
would  be  an  acceptance  of  it,  and  an  ac- 
ceptance of  a  part  of  the  whole  thing  that 
was  furnished, — interest  in  the  business 
and  automobile, — and  that  would  take  it 
out  of  the  statute  of  frauds  also.  So  that, 
upon  the  plaintiff's  theory  that  the  de- 
fendant made  the  trade  and  went  into  the 
execution  of  it  by  taking  the  business,  or 
taking  his  part  of  the  business,  the  statute 
of  frauds  does  not  apply." 

Summarizing  his  instructions  as  to  the 
statute  of  frauds  as  a  defense,  the  justice 
said:  "And  it  comes  back,  so  far  as  those 
legal  defenses  are  concerned,  to  the  propo- 
sition which  I  stated  earlier,  that  if  the 
trade  was  made  as  the  plaintiff  claims, 
that  the  interest  in  the  business  and  the 
half  interest  in  the  automobile  were  sold 
at  an  agred  price  of  $1,000,  and  the  de- 
fendant, Howgate,  entered  into  the  posses- 
sion of  the  business  with  the  other  man, 
running  it  as  an  owner,  carrying  it  on  as 
contemplated  by  the  contract,  and  took  the 
automobile  in  the  same  way,  then  he  must 
pay  what  he  agreed,  so  far  as  any  evidence 
in  this  case  is  concerned." 

The  defendant  contends,  in  support  of 
his  exceptions,  that  the  instructions  given 
did  not  sufficiently  distinguish  the  plain- 
tiff's interest  in  the  business,  being  only  an 
intangible  right  of  ownership  in  the  sliaros 
of  stock  in  the  corporation,  from  an  owner- 
ship in  the  physical  property  of  the  cor- 
poration, and  for  tliis  reason  the  jury 
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were  permitted  to  conclude,  and  naturallj 
did  conclude,  that  if  the  defendant  weu: 
into  possession  of  the  business  of  the  cor- 
poration with  Mr.  Wentworth,  he  tbeieby 
physically  accepted  and  received  the  plain- 
tiff's "interest  in  the  business,"  which  wu 
the  subject  of  the  sale,  and  therebr  tl.e 
exception  in  the  statute  was  necessarilT 
complied  with. 

We  do  not  think  the  instructions  are 
open  to  that  objection.  The  theory  on 
which  they  were  given  is  that,  because  tLe 
plaintifi^B  interest  in  the  business  «j< 
only  the  intangible  right  of  ownership  of 
the  shares  of  stock,  for  which  no  certificate 
had  ever  been  issued,  the  contract  of  stk 
gave  the  defendant  all  and  the  same  rigLt 
to  the  ownership  of  those  shares  which  tU 
plaintiff  before  had,  no  act  on  the  part  of 
the  plaintiff  remaining  to  be  done;  And  if 
the  defendant^  on  bis  part,  accepted  that 
contract,  and  used  and  enjoyed  tiie  privi- 
leges and  benefits  it  waa  intended  to  afford 
him,  then  the  contract  became  executed, 
and  for  that  reason  the  statute  of  frauJs 
was  not  applicable  to  it. 

The  language  of  the  instructions  does  net 
express  the  meting  that  the  defendant's 
act  in  taking  possession  of  the  tangibis 
property  of  the  corporation  was  ipso  jcci^ 
an  actual  acceptance  and  receipt  of  tl« 
thing  sold;  but,  on  the  other  hand,  Ij*' 
meaning  is  clearly  expressed  that  if  iV 
defendant  "entered  into  the  possf^ion  'f 
the  business  with  the  other  man,  ruDniT«: 
it  as  an  owner,  carrying  it  on  as  cunteTn- 
plated  by  the  contract,"  such  act  on  t!r 
part  of  the  defendant  was  evidence,  a£u 
sufficient  evidence,  that  he  had  accepted  ix 
contract  as  completed,  and  entered  up^^a 
the  enjoyment  of  the  fruits  of  it.  Or,  id 
other  words,  the  jury  were  instructed  is 
effect  that,  if  they  found  the  facts  to  U 
as  the  plaintiff  claimed,  they  would  I' 
authorized  to  draw  from  those  facts  t.e 
conclusion  that  the  defendant  had  bcea 
placed  in  possession  and  enjoyment  of  ti^ 
thing  sold,  the  ownership  of  the  shares  cf 
stock  in  the  corporation,  and  he,  on  lis 
part,  had  accepted  and  received  it  as  own«: 
of  it.  We  think  the  instructions  gi^**; 
were  not  erroneous,  but  appropriate  an: 
applicable  to  this  phase  of  the  case. 

In  the  valuable  note  to  Shindler  v. 
Houston,  49  Am.  Dec.  316,  note  325-34". 
will  be  found  an  able  discussion,  and  pair^ 
taking  collection  of  adthorities,  reUi:': 
to  the  provision  of  the  statute  of  fra"  • ' 
as  to  the  acceptance  and  receipt  of  a  p-" 
of  the  goods  by  tlie  vendee.  See  A\ni  t' 
extended  note,  on  the  same  subject,  i  • 
lowing  the  report  of  Devine  v.  \Vain«-t. 
in  9G  Am.  St.  Rep.  211,  note  215-229. 

Although  there  is  much  conflict  and  coc* 
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troversv  to  be  noted  in  the  vast  number 
of  judicial  decisions  touching  the  mean- 
ing and  application  of  this  exception  in 
the  statute  of  frauds,  yet  we  think  the 
decisions  will  be  found  substantially  har- 
monious in  support  of  the  rule  that,  when 
it  appears  from  evidence,  in  addition  to 
that  which  establishes  the  contract  itself, 
that  something  was  done  with  respect  to 
the  subject-matter  of  the  contract,  either 
concurrent  with  or  subsequent  to  it,  which 
unequivocally  indicates  that  there  was  a 
delivery  by  the  vendor,  with  an  intention 
of  vesting  the  right  of  possession  of  the 
subject-matter  of  the  sale  in  the  vendee  as 
owner,  and  an  acceptance  and  receipt  of 
the  same  by  the  latter,  with  an  intent 
thereby  to  become  the  owner  thereof,  then 
the  contract  is  so  far  executed  that  the 
statute   of   frauds    does    not   apply   to   it. 

'*If,  after  goods  have  arrived,  the  vendee 
does  any  act  to  the  goods  of  wrong  if  he 
is  not  the  owner  of  the  goods,  and  of 
right  if  he  is  the  owner  of  the  goods,  the 
,  doing  of  that  act  is  evidence  that  he  has 
accepted  them."  Erie,  J.,  in  Parker  v. 
Wallis,  5  El.  k  Bl.  21.  Both  delivery  and 
acceptance  may  be  inferred  as  conclusions 
from  the  attendant  circumstances.  Leo- 
nard v.  Medford,  85  Md.  666,  37  L.R.A.  449, 
37  Atl.  365.  If  th«  vendee  does  some  act 
that  is  only  reconcilable  with  the  fact 
that  he  is  owner  of  the  subject-matter  of 
the  sale,  such  act  is  evidence  that  he  has 
accepted  the  sale,  and  it  is  no  longer  execu- 
tory. 

In  the  case  at  bar  the  subject-matter  of 
the  sale,  so  far  as  it  included  the  plain- 
tiff's ownership  of  the  unissued  shades  of 
stock  in  the  corporation,  was  incapable  of 
any  manual  tradition,  and  for  that  reason 
no  act  remained  for  the  plaintiff  to  per- 
form to  execute  the  contract.  And  what 
more  significant  act  could  the  defendant 
have  done  to  evidence  his  ownership  of  the 
shares,  and  to  show  that  the  contract  was 
executed,  than  to  enter  into  the  manage- 
ment of  the  business  of  the  corporation  as 
an  owner?  Assume,  as  an  illustration,  that 
the  defendant,  after  the  sale,  had  accepted 
and  received  a  dividend  apportioned  to 
the  shares;  would  not  that  act  be  evidence 
snfTicient  to  show  that  the  contract  of  sale 
of  the  shares  to  him  was  no  longer  execu- 
tory? If  the  defendant  did  ''enter  into 
possession  of  the  business  with  the  other 
man,  running  it  as  owner,  carrying  it  on 
as  contemplated  by  the  contract,"  such 
acts  are  irreconcilable  with  any  other  con- 
clusion than  that  he  had  become  the  owner 
of  the  shares,  and  that  the  contract  of 
sale  was  executed;  nothing  remaining  to 
be  done  under  it  except  for  him  to  pay  the 
purchase  price. 
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All  that  has  been  said  applies  with  added 
force  to  that  part  of  the  instructions  re- 
lating to  the  acceptance  and  receipt  of  the 
interest  in  the  automobile.  That  interest 
was  capable  of  a  manual  delivery  and  re- 
ceipt. It  was  a  part  of  the  property  in- 
cluded in  the  one  entire  contract  of  sale. 
Acceptance  and  receipt  of  it  took  the  whole 
contract  out  of  the  statute.  In  Weeks  v. 
Crie,  94  Me.  463,  80  Am.  St.  Rep.  410,  48 
Atl.  107,  108,  it  is  said:  "It  is  unques- 
tionably the  law  in  such  case,  that  an  ac- 
ceptance and  receipt  of  part  of  the  articles 
purchased,  or  of  all  of  one  class  of  articles 
purchased,  necessarily  takes  the  whole  con- 
tract out  of  the  statute." 

As  to  the  other  claim  of  defendant,  that 
the  plaintiff  should  have  procured  and  de- 
livered or  tendered  to  him  a  certificate  of 
the  shares,  the  learned  justice  instructed 
the  jury  that  that  was  not  a  necessary  act 
on  the  part  of  the  plaintiff  to  entitle  him 
to  recover.  This  instruction  was  correct. 
The  plaintiff  sold  his  ownership  of  the 
stock,  which  carried  with  it  the  right  to 
have  a  certificate  issued  to  the  purchaser, 
no  certificate  having  been  issued  up  to 
that  time.  By  virtue  of  the  contract  of 
sale,  the  defendant  acquired  the  right 
which  the  plaintiff  before  had,  to  have  a 
certificate  of  the  stock  issued  to  him  by 
the  corporation.  It  was  not  the  duty  of 
the  plaintiff,  and  not  included  in  the  terms 
of  the  contract,  that  he  should  procure  from 
the  corporation  a  certificate  of  the  shares 
to  himself  and  transfer  that  to  defendant, 
or  that  he  should  procure  a  certificate  to 
be  issued  to  the  defendant. 

Finding  no  error  in  the  instructions,  the 
entry  must  be: 

Exceptions  overruled* 


UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS,  EIGHTH  CIRCUIT. 

RE  GEORGE  G.  HARRALSON,  Trustee, 
etc.,  of  Joseph  H.  Huggins,  Bankrupt,  Pe- 
titioner. 

(—  C.  C.  A.  — ,  179  Fed.  490.) 

Bankruptcy  —  selling  encumbered  prop- 
erty —  costs. 

A  bankruptcy  court  which  attempts  to 
sell  encumbered  property  of  the  bankrupt 
free  from  liens  may  charge  the  expense  of 

Note.  —  What  fund  i8  chargeable  with 
costs  and  expenses  of  sale  when  en- 
cunibered  property  is  sold  in  hank' 
ruptcy,  free  of  liens. 

When  encumbered  property  is  sold  in 
bankruptcy,  discharged  of  encumbrances,  the 
liens  are  transferred  to  the  proceeds.  The 
question  sometimes  arises  in  such  circum- 
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the  Bale  ap^ainst  the  general  estate  of  the 
bankrupt  if  one  exists,  and  permit  the  lien 
holder  to  take  the  entire  proceeds  of  the 
sale  if  they  do  not  exceed  the  amount  of  his 
claim. 

(May  3,  1910,) 

PETITION  by  George  G.  Harralson,  trus- 
tee of  the  estate  of  Joseph  H.  Hug- 
gins,  bankrupt,  to  review  an  order  of  the 
District  Court  of  the  United  States  for 
the  Eastern  District  of  Missouri  sustain- 
ing the  right  of  a  lien  creditor  to  have 
the  purchase  price  paid  by  him  at  trustee's 
sale  for  certain  encumbered  property  cred- 
ited on  his  allowed  claim,  and  denying 
the  trustee  and  referee  commissions  out  of 
the  proceeds.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Hook  and  Adams,  Cir- 
cuit Judges,  and  McPherson,  District 
Judge. 

Mr.  Frank  Kelly,  for  petitioner: 

Referees  are  entitled  to  commissions 
on  money  paid  secured  creditors,  as  well  as 
on  dividends  to  unsecured  creditors. 

Loveland,  Bankr.  3d  ed.  p.  150,  §§  36, 
148,  202;  Re  Cramond,  145  Fed.  966;  Re 
Sanford  Furniture  Mfg.  Co.  126  Fed.  888; 
Re  Williams,  84  C.  C.  A.  434,  156  Fed.  934; 
Stewart  v.  Piatt,  101  U.  S.  731-739,  25 
L.  ed.  816-818;   Re  Utt,  45  C.  O.  A.  32, 


105  Fed.  754;  Re  Prince,  131  Fed.  546;  Re 
Bourlier  Cornice  &  Roofing  Co.  133  F«d. 
963;  Loveland,  Bankr.  3d  ed.  775;  Ma»?n 
V.  Wolkowich,  10  LJIA-(N.S.)  765,  80 
0.  G.  A.  435,  150  Fed.  699. 
Mr.  George  B.  Webster,  for  respondent: 
The  Ozard  Cboperage  and  Lumber  Com- 
pany, having  a  valid  claim  already  al- 
lowed, was  entitled  -to  have  the  amount 
of   its   bid   credited   on   that  claim. 

Loveland,  Bankr.  p.  708;  Collier,  Banb. 
6th  ed.  pp.  160,  610;  Re  Waterloo  Organ 
Co.  118  Fed.  904;  Re  Saxton  Funuce  Ca 
14  Am.  Bankr.  Rep.  483;  Mils  v.  Virgin- 
ia-Carolina Lumber  Co.  21  L.R.A(X.S.i 
901,  90  G.  C.  A.  154,  164  Fed!  168;  Smith 
V.  Au  Ores  Twp.  17  Am.  Bankr.  Rep.  745; 
Re  Andera  Puah  Button  Teleph.  Co.  136 
Fed.  995. 

Hook,  Circuit  Judge,  delivered  tbe  opin- 
ion of  the  court: 

The  trustee  in  bankruptcy  complaina  «{ 
an  order  of  the  district  court  sustainin; 
the  right  of  a  lien  creditor  who  puFehB<s€d 
the  encumbered  property  at  trustee's  sa)^ 
to  have  the  purchase  price  credited  on  hi? 
allowed  claim,  instead  of  requiring  him  to 
make  payment  in  cash,  and  denying  tb« 
trustee  and  referee  their  commissions  oui 
of  the  proceeds. 

Among  the  assets  of  the  bankrupt  was 


stances  as  to  whether  tbe  expenses  of  the 
sale  should  be  charged  against  the  general 
fund,  or  should  be  deducted  from  the  par- 
ticular fund  created  by  the  sale.  Of  course, 
whether  the  costs  and  fees  of  the  adminis- 
tration of  the  general  estate  are  chargeable 
against  the  particular  fund  derived  from 
the  sale  is  another  question. 

It  was  held  in  Re  Williams,  19  Am. 
Bankr.  Rep.  389,  that  where  the  lienors 
come  into  court  and  apply  for  a  sale  of  the 
property,  which  yields  a  sum  less  than  the 
amount  of  the  liens,  the  proceeds  will  be 
charged  with  the  costs  and  expenses  of  the 
enforcement  of  the  lien. 

And  in  Re  Johnson,  Fed.  Cas.  No.  7,424, 
where  it  appeared  that  the  proceeds  of  the 
sale  were  considerably  less  than  the  amount 
of  the  judgment  lien,  the  court  held  that  the 
general  fund  could  not  be  charged  with  the 
expenses  of  the  sale  so  as  to  allow  the  en- 
tire proceds  to  go  to  the  lienor,  remarking 
that  every  fund  must  be  charged  with  the 
expenses  properly  incurred  in  producing  it. 
The  court  added  that  it  did  not  matter 
whether  the  lienor  assented  to  the  sale  or 
not,  for  if  the  order  of  sale  was  made  in 
opposition  to  his  wishes,  his  remedy  was  by 
a  bill  of  review,  and  if  lie  failed  to  object, 
he  could  not  contest  the  charge  for  ex- 
penses. 

So,  it  was  held  in  Re  J.  H.  Alison  Lumber 
Co.  137  Fed.  643,  14  Am.  Bankr.  Rep.  84, 
that  if  encumbrancers  ask  the  aid  of  the 
bankruptcy  court  to  realize  on  their  ae- 
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curity,  they  must  contribute  ratably  to  tk 
costs  and  expenses  thereby  incurred,  wher« 
the  proceeds  of  the  unencumbered  property 
are  not  sufficient  to  pay  them. 

So,  upon  the  sale  of  mortjja^d  property 
free  from  liens,  the  lien  of  the  mortja.-e 
upon  :the  proceeds  will  be  postponed  in  fa\  r 
of  the  costs  of  court  and  the  necessary  ex- 
penses of  the  preservation  and  sale  of  tl^ 
property.  Re  Frick,  1  Am.  Bankr.  Ecj 
719;  Re  Forbes,  7  Am.  Bankr.  Rep.  42. 

And  where  the  property  has  been  ap- 
praised at  a  value  considerably  less  than  t'e 
encumbrances  on  it,  and  the' trustee  thrrt 
after  sells  it  for  the  benefit  of  the  mort<:. 
gees,  who  are  thereby  saved  the  expense  -i 
foreclosure,  the  trustee  cannot  pay  the  co^t^ 
of  the  sale  out  of  assets  upou  which  tl:^^ 
mortgagees  have  no  lien,  but  must  d«i'»:5 
the  costs  from  such  proceeds.  Re  Coj;>'., 
107  Fed.  73,  6  Am.  Bankr.  Rep.  731. 

In  McNair  v.  Mclntvre,  61  C.  C.  A  ^'^i 
113  Fed.  113,  7  Am.  Bankr.  Rep.  63?  1 
was  held  proper  first  to  pay  the  entire  c^  *'i 
of  the  sale  out  of  the  proceeds,  and  iWu  *.i 
apply  the  residue  to  the  liens  in  the  cri- 1 
of  their  priority.  From  the  facts  of  ta  i 
case  it  is  to  be  inferred  that  the  prc«.^  ' 
were  probably  more  than  sufficient  to  n"i 
the  liens  and' costs.  It  should  also  1«  n*  *  I 
that  this  reverses  the  decision  of  the  refill 
who  proposed  to  charge  the  costs  aca  :*l 
the  liens.  Of  course,  if  the  procee^i-  ?1 
more  than  suflficient  to  meet  all  liens  r.| 
costs,  it  does  not  matter  whether  the  t.t^'. 
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a  sawmill  which  was  subject  to  a  mortgage 
securing  a  note  for  $1,640.  It  was  admit- 
ted the  mortgage  was  valid  and  a  first 
lien.  The  mortgage  creditor's  claim  was 
accordingly  allowed  as  a  secured  one.  Tho 
trustee  and  the  creditor  joined  in  a  peti- 
tion to  the  referee  that  the  property  be 
sold  free  of  the  mortgage  and  that  the 
lien  be  transferred  to  the  proceeds.  The 
petition  was  granted,  and  at  the  sale  duly 
made  by  the  trustee  the  creditor  became 
the  purchaser.  The  purchase  price  was 
$1,500,  and  the  creditor  asked  that  it  be 
credited  upon  his  allowed  claim  without 
deduction.  The  referee  ordered  him  to 
pay  the  price  in  full  to  the  trustee,  or  to 
pay  their  commissions  on  the  sale,  amount- 
ing to  $85.  The  creditor  declined  to  do 
either,  and  upon  his  petition  for  review  ho 
was  sustained  by  the  district  court.  The 
trustee  complains  of  the  action  of  the 
court. 

A  court  of  bankruptcy  should  not  as- 
sume charge  of  encumbered  property  and 
liquidate  the  liens  on  it,  unless  there  are 
reasonable  grounds  for  believing  some  ad- 
vantage will  accrue  to  the  bankrupt's  es- 
tate. If  the  validity  of  the  liens  is  un- 
questioned, and  their  amount  is  such  that 
there  is  probably  no  excess  of  value  in  the 
property,  it  should  be  surrendered  to  the 
lien  holders  or  others  entitled,  unless  some 


other  reason  appears  for  retaining  control. 
A  court  of  bankruptcy  is  not  a  court  of 
general  jurisdiction  for  the  adjudication 
of  controversies  or  the  administration  of 
assets  in  which  the  bankrupt's  estate  is  in 
no  wise  interested.  If,  however,  cogni- 
zance is  taken,  it  should  be  assumed  some 
benefit  or  advantage  was  expected  to  ac- 
crue to  the  general  creditors,  and  if  it 
results  otherwise  it  is  equitable  to  make 
the  general  estate  bear  the  cost  of  the 
proceeding.  Here  the  proceeds  of  sale  did 
not  equal  the  admitted  encumbrance,  and 
the  deficiency  should  not  be  further  in- 
creased by  deducting  the  commissions  of 
the  officers,  if  there  is  a  general  estate 
against  which  they  can  be  charged.  This 
is  in  analogy  to  the  general  practice  in 
equity  in  foreclosure  cases,  where,  if  possi- 
ble, the  judgment  lien  creditors  are  paid 
in  full,  and  if  a  deficiency  results  from 
deducting  the  costs  from  the  proceeds,  it 
goes  as  a  judgment  against  the  debtor.  It 
appears  here  that  there  was  a  general 
estate  of  the  bankrupt  out  of  which  the 
commissions  might  be  paid.  Therefore 
we  need  not  determine  what  should  be 
done  in  case  of  a  sale  by  a  trustee  in  bank- 
ruptcy at  the  instance  or  with  the  concur- 
rence of  a  lien  creditor,  a  deficit  of  pro- 
ceeds,« and  no  general  estate. 

The   creditor   was    entitled    to   have    the 


are  deducted  before  or  after  the  payment 
of  the  liens.  In  either  case  the  result  is 
but  to  reduce  the  amount  of  the  residue 
which  is  turned  into  the  general  fund.  So, 
in  this  case,  if  the  proceeds  were  greater 
than  the  sum  of  the  liens  and  costs,  the 
ultimate  effect  of  the  reversal  of  the 
referee's  decision  was  to  make  the  costs  and 
expenses  chargeable  against  the  general 
fund,  rather  than  against  the  encum- 
brancers. 

In  the  two  cases  following  it  seems  to  be 
assumed  in  the  discussion  of  other  matters, 
rather  than  decided,  that  the  costs  of  the 
sale  are  entitled  to  priority  of  payment  out 
of  the  proceeds. 

The  proceeds  of  the  sale  free  from  liens 
must  be  applied  to  their  satisfaction  un- 
diminished by  anything  except  the  costs  of 
the  sale,  or  the  expenses,  if  any,  which  have 
been  undertaken  for,  and  result  to,  their 
benefit;  and  since  the  lienors  are  not  con- 
cerned with  the  bankruptcy  proceedings  out/- 
side  of  this,  they  cannot  be  charged  with 
the  cost  of  instituting  them  or  carrying 
them  on.  Re  Prince,  131  Fed.  646,  12  Am. 
Bankr.  Rep.  67^. 

As  against  a  mortgagee  who  had  no  no- 
tice of  court  orders  authorizing  the  receiver, 
and  later  the  trustee  in  bankruptcy  of  the 
mortgagor,  to  continue  the  business  of  the 
latter,  priority  in  the  proceeds  of  a  sulise- 
quent  sale  of  the  mortgaged  property  fron 
from  liens  cannot  be  givcii  to  the  general 
expenses  of  administering  the  estate  or  the 
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expenses  of  running  the  business,  except, 
the  actual  expenses  of  the  sale  and  certain 
receivers'  certificates  issued  as  paramount 
liens  for  the  purpose  of  paying  urgent  de- 
mands against  the  business;  and  this  al- 
though the  mortgagee  and  his  attorney 
knew  that  the  business  was  being  conducted, 
where  he  did  not  know  that  nothing  was 
being  earned  thereby.  Re  Clark  Coal  & 
Coke  Co.  173  Fed.  658,  23  Am.  Bankr.  Rep. 
273. 

Where  the  sale  of  property  covered  by  two 
mortgages  yields  less  than  enough  to 
satisfy  both,  the  proceeds  will  first  be  ap- 
plied to  the  payment  of  the  senior  encum- 
brance, and  the  junior  will  be  postponed  to 
the  payment  of  the  costs  and  expenses  of  tho 
sale.  Re  Utt,  45  C.  C.  A.  32,  105  Fed.  754, 
6  Am.  Bankr.  Rep.  383. 

So,  it  was  held  in  Re  Bartenbach,  Fed. 
Cas.  No.  1,008,  that,  ordinarily,  where  prop- 
erty subject  to  two  mortgages  is  sold  in 
bankruptcy,  the  proceeds  should  be  applied 
to  the  payment  first  of  the  senior  mortgage 
in  full,  and  then  of  the  costs'  and  expenses 
of  the  sale,  the  residue  going  to  the  junior 
mortgagee. 

And  it  was  decreed  in  Re  Mebane,  Fed. 
Cas.  No,  9,380,  that  where  plaintiff  in  senior 
judgments  failed  to  perfect  his  lien,  the 
proceeds  of  the  sale  free  from  liens,  if  insuf- 
ficient to  meet  the  junior  judgments,  should 
be  divided  pro  rata  between  the  junior 
1  lienors,  after  paying  the  costs  and  expenses 
of  the  sale.  L.  A.  W. 
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purchase  price  credited  on  his  allowed 
claim.  It  would  have  been  a  useless  cere- 
mony for  him  to  pay  the  $1,500  into  court 
and  then  have  it  repaid  him  after  credit  on 
his  allowed  claim. 
The  petition  to  revise  is  denied* 


OKLAHOMA  SUPREME  COURT. 

MARGARET  ZUFALL,  Admrx.,  etc.,  of  Os- 
car O.  Zufall,  Deceased,  Plff.  in  £rr.« 

v. 

MASTERSON  PEYTON. 

(—  Okla.  — ,  110  Pac.  773.) 

Administrator  —  sale  —  void     deed  — 
Hen  —  foreclosure  —  defense. 

1.  A  defendant  in  a  suit  to  foreclose  a 
vendor's  lien  reserved  in  an  administra- 
trix's deed  purporting  to  convey  to  him 
certain  lands  of  which  he  is  in  possession 
may  resist  the  payment  of  the  balance  of 
the  purchase  money  upon  the  ground  that 
said  administratrix's  deed  was  void,  but 
must,  in  order  to  avail  himself  of  that  de- 
fense, offer  to  restore  the  premises,  to- 
gether with  the  rents  and  profits  accruing 
during  the  time  possession  was  withheld. 

Same  —  validity. 

2.  A  purchaser  at  an  administrator'^  sale 
has  a  right  to  suppose  that  by  his  purchase 
he  will  obtain  the  title  of  the  decedent,  and, 
if  the  order  of  sale  is  void,  then  his  bid  or 
other  promise  to  pay  is  without  considera- 
tion, and  cannot  be  enforced. 

f 

(July  12,  1010.) 

TERROR  to  the  District  Court  for  Mc- 
j  Intosh  County  to  review  a  judgment 
in  defendant's  favor  in  an  action  brought 
to  foreclose  a  vendor's  lien  reserved  in  an 
administrator's  deed.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  B.  Maxey  and  Charles  F. 
Runyan,  for  plaintiff  in  error: 

A  vendee  having  received  a  deed  and 
the  possession  of  land  cannot  resist  the 
payment  of  the  balance  of  the  purchase 
money,  when  the  title  of  the  vendor  has 
failed,  and  cannot  avail  himself  of  that 
defense,  unless  he  offers  in  his  pleadings 
to  rescind  the  contract  and  restore  the 
premises  to  the  vendor. 

Pugh  v.  Stigler,  21  Okla.  854,  97  Pac. 
666;  Williams  v.  Glenn,  87  Ky.  87,  12  Am. 
St.  Rep.  461,  7  S.  W.  610;  Miller  v.  Tiffanv, 
1  Wall.  307,  17  L.  ed.  540;   Frost  v.  At- 

Headnotes  by  Kane,  J. 

Note. —  As  to  right  of  grantee  in  posses- 
sion to  question  right  of  grantor  to  collect 
purchase    money,    see    note    to    Lafferty    v. 
Evans,  21  L.R.A.(N.S.)    363. 
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wood,  73  Mich.  67,  16  Am.  St.  Rep.  560, 
41  N.  W.  96;  Butler  v.  Fitzgerald,  43  Neb. 
192,  27  L.R.A.  252,  47  Am.  St.  Rep,  741, 
61  N.  W.  640;  Brady  v.  Carteret  Realty 
Co.  67  N.  J.  Eq.  641,  110  Am.  St.  Rep.  502, 
60   Atl.   938,   3   A.   &   £.   Ann.   Cas.   421. 

At  a  judicial  sale,  the  doctrine  of  caveat 
emptor  applies,  and  after  the  confirmation 
thereof,  the  purchaser  is  estopped  from 
denying  that  he  received  good  title. 

Freeman,  Void  Judicial  Sales,  §  48,  pp. 
162-164;  Maupin,  Marketable  Title,  §§  45, 
46,   pp.   76-78. 

Messrs.  Horace  Speed,  R.  B.  Tamer, 
and  W.  G.  Ijeidke  for  defendant  in  error. 

Kane,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  commenced  by  the 
plaintiff  in  error,  Margaret  Zufall,  admin- 
istratrix of  the  estate  of  Oscar  0.,  or  Otto, 
Zufall,  deceased,  as  plaintiff,  against  Mas- 
terson  Peyton,  the  defendant  in  error,  as 
defendant,  for  the  purpose  of  foreclosing 
a  vendor's  lien  reserved  in  an  administra- 
trix's deed  executed  by  the  plaintiff  to  the 
defendant.  The  petition  alleged  in  sub- 
stance that  the  plaintiff  is  the  duly  acting 
administratrix  of  the  estate  of  said  de- 
cedent, by  appointment  of  the  United 
States  court  for  the  western  district  of 
the  Indian  territory,  at  Muskogee,  and 
that  said  probate  matter  was,  at  the  time 
of  the  commencement  of  said  suit,  pending 
in  the  county  court  of  Mcintosh  county, 
state  of  Oklahoma,  by  virtue  of  its  being 
the  successor  of  the  United  States  court 
for  the  western  district  of  the  Indian  ter- 
ritory; that  the  said  decedent  at  the  time 
of  his  death  was  a  member  of  the  Cher- 
okee tribe  of  Indians,  and  that  out  of  the 
lands  of  said  tribe  there  had  been  allotted 
to  him  certain  described  lands,  aggregating 
90  acres;  that  the  said  land  at  the  time  of 
the  sale  was  located  in  the  western  dis- 
trict of  the  Indian  territory,  and  that  the 
United  States  court  at  Muskogee  had  juris- 
diction thereof;  that  the  said  decedent 
died,  leaving  certain  debts  outstanding 
against  the  estate,  and  that  this  plaintiff, 
acting  under  an  order  of  the  said  United 
States  court  at  Muskogee,  offered  for  sale 
the  said  lands  belonging  to  the  said  estate, 
after  the  same  had  been  duly  advertised, 
as  required  by  law,  on  the  22d  day  of 
August,  1906,  at  the  hour  of  1  o'clock  P. 
ic.,  in  the  town  of  Checotah,  in  the  west- 
em  district  of  the  Indian  territory;  that 
at  said  sale  the  said  lando  were  bid  off  by 
Masterson  Peyton,  the  defendant,  for  the 
sum  of  $1,650.  he  being  the  best  and  high- 
est bidder  therefor;  that  the  said  Master - 
son  Peyton  paid  to  this  plaintiff  the  sum 
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of  $550,  one  third  of  the  purchase  price, 
and  that  the  administratrix  executed  to 
the  said  Masterson  Peyton  an  administra- 
trix's deed  to  said  lands,  which  was  duly 
confirmed  by  the  court  on  the  25th  day  of 
August,  1906,  wherein  she  reserved  a  ven- 
dor's lien  on  said  lands  for  the  balance  of 
the  purchase  price,  which  remained  unpaid, 
in  the  sum  of  $1,100,  which  was  evidenced 
by  a  promissory  note  of  even  date  there- 
with, due  in  six  months  after  date,  with 
interest  at  6  per  cent  per  annum  from 
date.  Thereafter  the  defendant  filed  his 
answer,  in  which  he  sought  to  make  Mar- 
garet Zufall,  as  administratrix,  Margaret 
Zufall  individually.  Pearl  Zufall,  Maggie 
Zufall,  Lewis  Zufall,  George  Zufall,  and 
Grace  Zufall  and  Herbert  Zufall,  minors, 
as  the  sole  heirs  of  the  said  decedent,  parties 
defendant,  and  alleged  as  a  defense  to 
the  action  instituted  by  the  plaintiff  that 
the  United  States  court  for  the  western 
district  of  the  Indian  territory,  at  Musko- 
gee, did  not  have  jurisdiction  of  the  real 
estate  belonging  to  the  said  decedent,  and 
therefore  did  not  possess  the  authority 
to  order  a  sale  of  said  lands,  and  that  the 
sale  so  ordered  was  void,  because,  under 
the  treaty  between  the  United  States 
government  and  the  Cherokee  Indians, 
which  provided  for  the  allotment  of  the 
lands  of  said  tribe,  the  said  lands  could 
not  be  sold  by  the  allottee  nor  taken  for 
debts  against  his  estate  for  a  period  of 
five  years  from  the  approval  of  the  said 
agreement,  and  that  the  said  period  of  five 
years  had  not  expired,  and  therefore  the 
said  lands  belonging  to  the  decedent  were 
not  subject  to  the  payment  of  debts  against 
his  estate;  that  said  court  was.  without 
authority  to  confirm  the  sale  of  said  lands, 
and  that  the  confirmation  so  made  was 
void;  that,  as  he  did  not  obtain  any  title 
under  said  sale,  said  court  ought  not  to 
foreclose  said  vendor's  lien  against  him; 
that  he  was  not  liable  under  the  law  for  the 
payment  of  the  balance  of  the  purchase 
money;  and  that  he  was  entitled  to  have 
judgment  against  the  said  administratrix 
and  against  the  heirs  which  he  sought  to  be 
made  parties  defendant,  for  the  sum  of 
money  he  had  paid  to  this  plaintiff  as  a 
one  third  of  the  purchase  price  thereon, 
and  a  lien  for  said  amount  on  the  lands  in 
controversy;  and  he  prayed  that  said  lien 
be  enforced,  and  said  lands  be  sold  for  the 
payment  and  satisfaction  of  said  lien. 
Thereafter  the  plaintiffs,  made  defendants 
in  the  cross  petition  of  the  defendant, 
filed  their  reply  and  answer  to  the  cross 
petition,  denying  all  the  material  allega- 
tions of  the  defendant's  answer  and  cross 
petition,  and  set  up  as  an  additional  de- 
fense thereto  that,  if  the  sale  so  made 
29  L.R.A.(N.S.) 


was  void,  it  had  been  ratified  by  the  exe- 
cution of  quitclaim  deeds  from  all  of  the 
adult  heirs  of  the  said  decedent,  and  prayed 
as  in  the  original  petition.  Thereafter  the 
defendant  filed  his  reply,  wherein  he  denied 
that  the  adult  heirs  of  the  said  decedent 
could  legally  confirm  the  title  to  said  lands 
in  him,  because  two  of  the  said  defendants 
were  minors,  and  that  the  restrictions  were 
still  upon  said  lands,  and  that  even  the 
adult  heirs  were  unable  to  make  a  valid  con- 
veyance thereof.  Said  cause  was  submit- 
ted to  the  court  upon  said  pleadings  with- 
out a  jury,  and  at  the  time  of  the  hearing 
the  plaintiff  and  the  defendants  upon  cross 
petition  moved  the  court  for  leave  to  with- 
draw all  pleadings  except  said  petition, 
cross  petition,  and  answer,  which  was  al- 
lowed by  the  court,  and  thereupon,  in 
open  court,  the  plaintiff  and  defendants  on 
cross  petition  filed  their  demurrer  to  the 
answer  and  cross  petition  of  the  defendant. 
The  demurrer  alleged  that  said  answer  and 
cross  petition  did  not  oontaii^  facts  suffi- 
cient to  constitute  a  defense  to  the  amend- 
ed petition  theretofore  filed  in  said  cause, 
and  prayed  for  judgment  as  in  the  original 
petition.  The  court  thereupon  overruled 
the  demurrer  of  the  plaintiff  and  of  the 
defendants  on  cross  petition,  to  the  answer 
and  cross  petition  of  defendant,  and  gave 
judgment  in  favor  of  the  defendant  for 
the  sum  of  $725.67,  which  was  the  amount 
that  he  had  paid  to  the  said  adminis- 
tratrix, with  interest  thereon  from  the  date 
of  payment,  less  the  rents  and  profits 
which  he  had  received  from  said  lands 
while  he  had  had  the  posession  of  the  same ; 
and  the  court  decreed  that  Masterson  Pey- 
ton was  devested  of  the  title  of  said  lands 
by  virtue  of  the  administratrix  deed  and 
the  quitclaim  deeds  executed  by  the  heirs 
of  said  decedent,  and  that  the  same  was 
again  invested  in  the  heirs  of  the  said 
decedent.  To  reverse  this  judgment  and 
decree,  this  proceeding  in  error  was  com- 
menced. 

Counsel  for  plaitiff  in  error  contend  that: 
(1)  "A  vendee  having  received  a  deed  and 
the  possession  of  land  cannot  resist  the 
payment  of  the  balance  of  the  purchase 
money,  when  the  title  of  the  vendor  has 
failed,  and  cannot  avail  himself  of  that 
defense,  unless  he  offers  in  his  pleadings  to 
rescind  the  contract  and  restore  the  prem- 
ises to  the  vendor."  (2)  That  "at  a 
judicial  sale  the  doctrine  of  caveat  emptor 
applied,  and,  after  the  confirmation  there- 
of, the  purchaser  is  estopped  from  denying 
that  he  received  good  title."  The  first  of 
these  propositions  seems  to  be  sustained 
by  Pugh  V.  Stigler,  21  Okla.  854,  97  Pac. 
566.  In  that  case  Stigler  sued  Pugh  in  the 
United   States   court   in   the   Indian   terri- 
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tory  at  Poteau,  to  recover  a  balance  of 
$300,  with  interest,  alleged  to  be  due  as 
purchase  money  on  a  sale  of  land.  The 
petition  stated,  in  substance,  that  on  the 
19th  day  of  August,  1904,  defendant  pur- 
chased of  the  Midland  Valley  Land  Com- 
pany certain  lots  situated  in  the  town 
of  Stigler,  Indian  territory,  and  agreed  to 
pay  therefor  the  sum  of  $600,  paying  there- 
on $300,  and  agreeing  to  pay  the  remaining 
$300  within  one  year;  that  the  contract 
was  in  writing,  in  which  it  is  stipulated 
that  the  Midland  Valley  Land  Company 
retained  the  title  to  the  property  and  a 
lien  upon  all  the  buildings  and  improve- 
ments put  on  the  property  by  the  grantee 
or  his  assigns,  until  all  the  deferred  pay- 
ments had  been  made,  after  which  it 
agreed  to  deliver  to  the  grantee  or  his 
assigns  a  warranty  deed  to  the  property; 
that  the  lots  were  a  part  of  the  homestead 
allotment  of  Ellis  Jefferson,  deceased,  and 
were  conveyed  for  a  valuable  consideration 
by  the  adult  heirs  of  Ellis  Jefferson  to  J. 
W.  McCloud,  and  from  him  to  the  Midland 
Valley  Land  Company;  that  it,  on  the  15th 
day  of  May,  1905,  conveyed  to  defendant 
all  its  right,  title,  and  interest  in  the  prop- 
erty, and  that  defendant  has  been  in  posses- 
sion ever  since  the  execution  of  the  bond; 
that  since  the  maturity  of  the  bond  a 
warranty  deed  conveying  the  property  has 
been  tendered  the  defendant;  that  he  has 
failed  and  refused  to  make  the  remaining 
payment.  Plaintiff  prayed  judgment  for 
$300,  and  that  the  same  be  declared  a  lien 
on  the  premises.  The  defense  was  that  the 
land  in  controversy  was  allotted  to  Ellis 
Jefferson,  deceased,  a  duly  enrolled  Choc- 
taw Indian  by  blood,  and  was  common- 
ly called  a  "dead  claim;"  that  the  restric- 
tions upon  the  alienation  of  said  land  had 
never  been  removed  from  any  of  the  heirs 
of  said  Ellis  Jefferson,  who  were  full- 
blood  members  of  said  tribe;  that  no  patent 
had  issued  in  the  name  of  Ellis  Jefferson. 
The  prayer  to  the  court  was  that  the  con- 
tract be  rescinded,  and  for  judgment  against 
the  Midland  Valley  Land  Company  for 
$2,800,  for  breach  of  contract,  and  that 
the  judgment  be  deMared  a  lien  upon  the 
land,  and  for  costs.  Mr.  Justice  Turner, 
who  delivered  the  opinion  of  the  court, 
said:  "It  will  be  observed  that  the  cross 
complaint  discloses  a  prayer  for  a  rescission 
of  the  contract  upon  the  ground  that  the 
vendor  had  no  title  to  convey;  but  the 
vendee  makes  no  offer  to  restore  the  prem- 
ises to  the  vendor.  Therefore  judgment 
should  be  rendered  on  this  pleading  in  favor 
of  the  plaintiff,  if  its  allegations  are  in- 
sufficient to  sustain  a  judgment  for  the 
defendant."  The  second  paragraph  of  the 
syllabus  is  as  follows;  "A  vendee  having 
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a  bond  for  title  and  in  possession  of  the 
land  may  resist  the  payment  of  the  pur- 
chase money,  when  the  title  of  the  vendor 
has    failed,   but    must,    in    order   to   avail 
himself   of   that   defense,   offer   to  rescini 
and  restore  the  premises   to  the  vendor.' 
In  the   case  at  bar,   there  is  no  offer  to 
restore  the  premises  to  the  vendor,  although 
the  effect  of  the  prayer,  if  granted,  wnuU 
be    to    rescind    the    administratrix's   d€«d, 
and  to  grant  to  defendant  affirmative  re 
lief  in  the  way  of  a  judgment  against  tii<' 
defendant  Margaret  Zufall,  as  administra- 
trix, and  individually,  for  the  sum  of  $T*r». 
with   interest,   and  a  decree   making  ^id 
judgment  a  lien  upon  the  premises.    It  i; 
true   that   by   the   judgment   of   the  court 
the     defendant,    Masterson     Peyton,    wa^ 
ordered  to  surrender  possession  of  the  Und 
in  controversy  to  Margaret  Zufall,  admic- 
istratrix,  but  there  is  no  allegation  in  tbf 
pleadings  to  support  this  part  of  the  juJg 
ment.     Moreover,    a    surrender    of   po5<cs- 
sion  will  not  restore  the  parties  t»  sViia 
quo,  unless  the  rents  and  profits  during  the 
time  possession  was  withheld  can  be  defi- 
nitely ascertained,  and  credit  therefor  given. 
The  pleadings  as  they  stand  are  not  sufi- 
cient  to  do  this. 

On    the    second    proposition,    we   annot 
agree  with   counsel   for   plaintiff  in  error. 
It  is  true  the  answer  of  the  defendant  con- 
stituted a  collateral  attack  upon  the  Ad- 
ministratrix's deed,  but,  if  there  is  a  total 
want  of  jurisdiction  of  the  subject- m^itter, 
the  proceedings  are  void  and  a  mere  nullity . 
and  confer  no  rights,  and  afford  no  jusil- 
ffcation,   and   may    be   rejected    when  c:^ 
laterally  drawn  in  question.    Thompson  v. 
Tolmie,  2  Pet.  157,  7  L.  ed.  381.    The  dc^:- 
trine   of    caveat    emptor   as    it    applies  t'^ 
judicial  sales  is  based  upon  the  theory  that 
the    purchaser   buys    only    such    estate  or 
interest  as  his  debtor  has,  and  he  is  boacJ 
to   take   notice   of  what   that   interest  i^ 
In  the  case  at  bar,  however,  notwith^lAnd- 
ing  the  order  of  sale  and  the  execution  of 
the  deed  thereunder,  the  title  to  the  lar^i 
remained  in  the   heirs  at  law  of  the  de- 
cedent, and,  if  the  rule  of  careat  etnpi^  r 
is  strictly  applied,  they  will  not  only  ^^- 
tain  the  title  to  the  land,  but  recover  the 
purchase  price  also.     Mr.  Freeman,  in  hl-s 
work  on  Void  Judicial  Sales,  §  48,  in  dis- 
cussing a  similar  situation,  says:     ''Evtry 
purchaser  has  a  right  to  suppose  that  bv 
his  purchase  he  will  obtain  the  title  of  tbe- 
defendant   in   execution   in  case  of   exe\:u- 
tion  sales,  and  of  the  ward  or  decedent  i- 
the  case  of  a  guardian's  or  administrator'?- 
sale.     The  promise  to  convey  this  title  i3> 
the    consideration    upon    which    his    bid   :* 
made.     If  the  judgment  or  order  of   .«a**-' 
is  void,  or  if,  from  any  cause,  the  convey- 
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tnoe,  when  made,  cannot  invest  him  with 
the  title  held  by  the  parties  to   the  suit 
or  proceeding,  then  this  bid,  or  other  prom- 
ise to  pay,  is  without  consideration,  and 
cannot  be  enforced.     He  may  successfully 
resist  any  action  for  the  purchase  money, 
whether  based  upon  the  bid  or  upon  some 
bond  or  note  given  by  him."    "It  has  been 
held  that  the  rule  caveat  emptor  does  not 
apply  to  eases  in  which  the  court  had  no 
jurisdiction  to  direct  the  sale  at  which  the 
purchaser  bid,  and  that  in  such  a  case  the 
purchaser   might   have   restitution   of    the 
purchase    money,   even    after   confirmation 
of  the   sale.     And  generally   it  has  been 
held  that  a  purchaser  at  a   judicial   sale 
which  la  void  for  want  of  jurisdiction  in 
the  court  to  order  the  sale,  or  for  other 
cause,  may  resist  the  payment  of  the  pur- 
chase money,  even  after  the  purchaser's  bid 
had   been   accepted   by   the   court.     There 
<v.n  be  no  confirmation  of  that   which   is 
void."     Maupin,  MarkeUble  Title  to  Real 
Estate,  2d  ed.  p.  82.     Mr.  Maupin,  further 
liscu&sing  the  same  subject,  on  page  12S, 
$ays:     '*These  principles  address  themselves 
to  our  sense  of  equity  and  right,  and  many 
^sea   may  be  found   which  sustain  them. 
But    it   is    not    to   be    denied    that    they 
strongly   encroach   upon,   and   are   perhaps 
nconsistent   with,   the   doctrine   of   caveat 
^mptor    aa    applied    to    execution    sales." 
I'his  is  a  suit  in  equity,  and  the  admitted 
acts,   it   seems    to   us,   are    such    that   it 
rould   be   inequitable   to  grant  the   plain- 
iff  the  relief  prayed  for.    Courts  of  equity 
nmetimes,  even  after  the  payment  of  the 
loney,  bring  the  parties  before  them  upon 
be    suggestion   of  fraud,  misapprehension, 
[zrprise,  or  other  ground  of  equitable  re- 
ef,   and   direct   the   sale    to   be    vacated. 
reeman,   Void  Judicial   Sales,   §   48. 
The  judgment  of  the  court  below  is  re- 
^rsed,  and  the  cause  remanded,  with  direc- 
oDs    to  proceed  in  conformity  with  this 
minion. 

Dann,   Cb.  J.,  and   Williams^   Hayes, 
id  Xnrner,  JJ.,  concur. 
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the  purchaser's  agent  in  procuring  it,  al- 
though the  intent  was  to  evade  the  local 
option  law. 

.  (December  15,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Llano  County  Court  convicting 
him  of  violating  the  local  option  law.    Re« 
versed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Flack  &  Dalrymple  for  appel- 
lant. 
Mr.  F.  J.  McCord  for  the  State. 

Ramsey,  J.,  delivered  the  opinion  of  the 
court : 

Appellant  was  convicted  in  the  county 
court  of  Llano  county  on  the  3d  day  of 
April  this  year  of  selling  intoxicating 
liquors  in  said  county  in  violation  of  the 
local  option  law.  The  evidence  showed  a 
very  peculiar  state  of  facts.  G.  W.  White, 
to  whom  the  liquor  was  charged  to  have 
been  sold,  testified  that  he  bought  a  bottle 
of  whisky  from  appellant  on  or  about  De- 
cember 1,  1908,  for  which  he  paid  him  $1. 
He  also  testified  that  he  was  a  member  of 
the  Llano  Club,  and  had,  at  some  time  be- 
fore the  transaction  in  question,  given  an 
order  for  some  beer,  and  that,  while  some- 
thing was  said  about  whisky,  he  did  not 
order  any  whisky  to  be  stored  there  for 
him;  that  he  gave  appellant  his  name,  and 
that  he  put  something  down,  he  did  not 
see  what  it  was,  and  asked  him  how  much 
beer  he  wanted,  and  he  signed  the  order  for 
beer,  which  may  have  included  whisky.  His 
testimony  is  a  little  obscure,  and  rather 
evidences  an  indisposition  to  state  the  facts 
with  entire  candor.  Appellant's  testimony 
is  in  some  slight  confusion  and  to  some  ex- 
tent contradictory,  though  some  of  it  is 
consistent  with  the  idea  that  he  was  mere- 
ly the  manager  of  the  club,  that  White  had 
given  an  order  for  whisky,  and  that  he 
kept  the  2  gallons  ordered  by  White  to  it- 
self, and  that  no  one  else  had  access  to  it, 
and  that  in  the  entire  transaction  he  acted 
as  agent  of  White  and  derived  no  profit 
from  the  sale. 

In  this  state  of  the  record  the  charge  of 
the  court  is  to  be  specially  noted  in  the 
respect  that  he  gave  all  the  special  charges 
asked,  both  by  counsel  for  appellant  and 
for  the  state.  Among  other  things  in  the 
general  charge  he  gave  the  following:  "If 
you  believe  from  the  evidence  that  defend- 
ant was  manager  of  the  club  in  Llano,  on 
the  north  side,  and  that  G.  W.  White  was 
a  member  of  such  club,  and  that  defendant 

Note.  —  See  notes  to  Reed  v.  State,  24 
L.K.A.(X.S.)  208,  and  State  v.  Lynch,  28 
L.R.A.(N.S.)  334. 
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tory  at  Poteau,  to  recover  a  balance  of 
$300,  with  interest,  alleged  to  be  due  as 
purchase  money  on  a  sale  of  land.  The 
petition  stated,  in  substance,  that  on  the 
19th  day  of  August,  1904,  defendant  pur- 
chased of  the  Midland  Valley  Land  Com- 
pany certain  lots  situated  in  the  town 
of  Stigler,  Indian  territory,  and  agreed  to 
pay  therefor  the  sum  of  $600,  paying  there- 
on $300,  and  agreeing  to  pay  the  remaining 
$300  within  one  year;  that  the  contract 
was  in  writing,  in  which  it  is  stipulated 
that  the  Midland  Valley  Land  Company 
retained  the  title  to  the  property  and  a 
lien  upon  all  the  buildings  and  improve- 
ments put  on  the  property  by  the  grantee 
or  his  assigns,  until  all  the  deferred  pay- 
ments had  been  made,  after  which  it 
agreed  to  deliver  to  the  grantee  or  his 
assigns  a  warranty  deed  to  the  property; 
that  the  lots  were  a  part  of  the  homestead 
allotment  of  Ellis  Jefferson,  deceased,  and 
were  conveyed  for  a  valuable  consideration 
by  the  adult  heirs  of  Ellis  Jefferson  to  J. 
W.  McCloud",  and  from  him  to  the  Midland 
Valley  Land  Company;  that  it,  on  the  15th 
day  of  May,  1905,  conveyed  to  defendant 
all  its  right,  title,  and  interest  in  the  prop- 
erty, and  that  defendant  has  been  in  posses- 
sion ever  since  the  execution  of  the  bond; 
that  since  the  maturity  of  the  bond  a 
warranty  deed  conveying  the  property  has 
been  tendered  the  defendant;  that  he  has 
failed  and  refused  to  make  the  remaining 
payment.  Plaintiff  prayed  judgment  for 
$300,  and  that  the  same  be  declared  a  lien 
on  the  premises.  The  defense  was  that  the 
land  in  controversy  was  allotted  to  Ellis 
Jefferson,  deceased,  a  duly  enrolled  Choc- 
taw Indian  by  blood,  and  was  common- 
ly called  a  "dead  claim;"  that  the  restric- 
tions upon  the  alienation  of  said  land  had 
never  been  removed  from  any  of  the  heirs, 
of  said  Ellis  Jefferson,  who  were  full- 
blood  members  of  said  tribe;  that  no  patent 
had  issued  in  the  name  of  Ellis  Jefferson. 
The  prayer  to  the  court  was  that  the  con- 
tract be  rescinded,  and  for  judgment  against 
the  Midland  Valley  Land  Company  for 
$2,800,  for  breach  of  contract,  and  that 
the  judgment  be  declared  a  lien  upon  the 
land,  and  for  costs.  Mr.  Justice  Turner, 
who  delivered  the  opinion  of  the  court, 
said:  "It  will  be  observed  that  the  cross 
complaint  discloses  a  prayer  for  a  rescission 
of  the  contract  upon  the  ground  that  the 
vendor  had  no  title  to  convey;  but  the 
vendee  makes  no  offer  to  restore  the  prem- 
ises to  the  vendor.  Therefore  judgment 
should  be  rendered  on  this  pleading  in  favor 
of  the  plaintiff,  if  its  allegations  are  in- 
sufficient to  sustain  a  judgment  for  the 
defendant."  The  second  paragraph  of  the 
syllabus  is  as  follows:  "A  vendee  having 
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a  bond  for  title  and  in  possession  of  the 
land  may  resist  the  payment  of  the  pur- 
chase money,  when  the  title  of  the  vendrir 
has    failed,   but    must,    in    order  to  trail 
himself   of   that   defense,   offer  to  resdnl 
and  restore  the  premises   to  the  vendor." 
In  the  ease  at  bar,   there  is  no  offer  to 
restore  the  premises  to  the  Tendor,  althouga 
the  effect  of  the  prayer,  if  granted,  w-i^uld 
be    to    rescind    the    administratrix's  dcf^i. 
and  to  grant  to  defendant  affirmative  re- 
lief in  the  way  of  a  judgment  against  thi' 
defendant  Margaret  Zufall,  as  administra- 
trix, and  individually,  for  the  sum  of  $723. 
with   interest,   and  a   decree   making  s&ii 
judgment  a  lien  upon  the  premises.    It  is 
true   that  by  the   judgment   of   the  cocn 
the     defendant,    Masterson     Peyton,    wa« 
ordered  to  surrender  possession  of  the  land 
in  controversy  to  Margaret  Zufall,  admin- 
istratrix, but  there  is  no  allegation  in  ih^ 
pleadings  to  support  this  part  of  the  julg- 
ment.     Moreover,    a    surrender    of   po>*^- 
sion  will  not  restore  the  parties  in  sUtu 
quo,  unless  the  rents  and  profits  during  the 
time  possession  was  withheld  can  be  defi* 
nitely  ascertained,  and  credit  therefor  giveit 
The  pleadings  as  they  stand  are  not  su&- 
cient  to  do  this. 

On    the    second    proposition,    we   ainnot 
agree  with   counsel   for   plaintiff  in  error. 
It  is  true  the  answer  of  the  defendant  cor- 
stituted  a  collateral   attack  upon   the  ad 
ministratrix's  deed,  but,  if  there  is  a  U'l^l 
want  of  jurisdiction  of  the  subject-matter, 
the  proceedings  are  void  and  a  mere  nulli:,^ . 
and  confer  no  rights,  and  afford  no  justi- 
fication,  and   may   be   rejected    when   o:!- 
laterally  drawn  in  question.     Thompson  v. 
Tolmie,  2  Pet.  157,  7  L.  ed.  381.    The  do. 
trine   of   caveat    emptor   as   it    applies   t- 
judicial  sales  is  based  upon  the  theory  that 
the    purchaser   buys   only    such    estate   <.* 
interest  as  his  debtor  has,  and  he  is  bour  I 
to   take   notice   of  what   that   interest   i^. 
In  the  case  at  bar,  however,  notwith^tan-:- 
ing  the  order  of  sale  and  the  execution  ci 
the  deed  thereunder,  the  title  to  the  U*;! 
remained  in  the  heirs  at  law   of  the  (de- 
cedent, and,  if  the  rule  of  caveat  ^i  ?;  •-  »• 
is  strictly  applied,  they  will  not  onlv  r-^ 
tain  the  title  to  the  land,  but  recover  tUe 
purchase  price  also.     Mr.  Freeman,  in  b'-s 
work  on  Void  Judicial  Sales,  §  48,  in  d  > 
cussing  a  similar  situation,  says:      ••'E\c:/ 
purchaser  has  a  right  to  suppose  that  sy 
his  purchase  he  will  obtain  the  title  of  t.e 
defendant   in   execution   in  case   of    exo.-r. 
tion  sales,  and  of  the  ward  or  decetiest  -^ 
the  case  of  a  guardian's  or  administrat*  ^ 
sale.     The  promise  to  convey  this   tit>  : 
the    consideration    upon    which    his    bii    i' 
made.     If  the  judgment  or  order   of    «i 
is  void,  or  if,  from  any  cause,  the  co&^«.^ 
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anoe,  when  made,  cannot  invest  him  with 
the  title  held  by  the  parties  to  the  suit 
or  proceeding,  then  this  bid,  or  other  prom- 
ise to  pay,  is  without  consideration,  and 
cannot  be  enforced.  He  may  successfully 
resist  any  action  for  the  purchase  money, 
whether  based  upon  the  bid  or  upon  some 
bond  or  note  given  by  him."  ''It  has  been 
held  that  the  rule  caveat  emptor  does  not 
apply  to  cases  in  which  the  court  had  no 
jurisdiction  to  direct  the  sale  at  which  the 
purchaser  bid,  and  that  in  such  a  case  the 
purchaser  might  have  restitution  of  the 
purchase  money,  even  after  confirmation 
of  the  sale.  And  generally  it  has  been 
held  that  a  purchaser  at  a  judicial  sale 
which  is  void  for  want  of  jurisdiction  in 
the  court  to  order  the  sale,  or  for  other 
cause,  may  resist  the  payment  of  the  pur- 
chase  money,  even  after  the  purchaser's  bid 
had  been  accepted  by  the  court.  There 
can  be  no  confirmation  of  that  which  is 
void."  Maupin,  Marketable  Title  to  Real 
Estate,  2d  ed.  p.  82.  Mr.  Maupin,  further 
discussing  the  same  subject,  on  page  128, 
says:  "These  principles  address  themselves 
to  our  sense  of  equity  and  right,  and  many 
cases  may  be  found  which  sustain  them. 
But  it  is  not  to  be  denied  that  they 
strongly  encroach  upon,  and  are  perhaps 
inconsistent  with,  the  doctrine  of  caveat 
emptor  as  applied  to  execution  sales." 
This  is  a  suit  in  equity,  and  the  admitted 
facts,  it  seems  to  us,  are  such  that  it 
would  be  inequitable  to  grant  the  plain- 
tiff the  relief  prayed  for.  Courts  of  equity 
sometimes,  even  after  the  payment  of  the 
money,  bring  the  parties  before  them  upon 
the  suggestion  of  fraud,  misapprehension, 
surprise,  or  other  ground  of  equitable  re- 
lief, and  direct  the  sale  to  be  vacated. 
Freeman,   Void   Judicial   Sales,   §   48. 

The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  proceed  in  conformity  with  this 
opinion. 

Dunn,  Ch.  J.,  and  Williams,  Hayes, 
and  Turner,  JJ.,  concur. 


TEXAS    COURT    OF    CRIMINAL    AP- 
PEALS. 
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STATE  OF  TEXAS. 
(67  Ter.  Grim.  Rep.  464,  125  S.  W.  32.) 

Intoxicating  liquor  —  sale  —  agent  for 
purchaser. 

One  cannot  be  convicted  of  illegally  sellinpr 
intoxicating  liquor  if  he  merely  acted  as 
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the  purchaser's  agent  in  procuring  it,  al- 
though the  intent  was  to  evade  the  local 
option  law. 

.  (December  15,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Llano  County  Court  convicting 
him  of  violating  the  local  option  law.    Re- 
versed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Flack  A  Dalryniple  for  appel- 
lant. 
Mr.  F.  J.  McCord  for  the  State. 

Ramsey,  J.,  delivered  the  opinion  of  the 
court : 

Appellant  was  convicted  in  the  county 
court  of  Llano  county  on  the  3d  day  of 
April  this  year  of  selling  intoxicating 
liquors  in  said  county  in  violation  of  the 
local  option  law.  The  evidence .  showed  a 
very  peculiar  state  of  facts.  Q.  W.  White, 
to  whom  the  liquor  was  charged  to  have 
been  sold,  testified  that  he  bought  a  bottle 
of  whisky  from  appellant  on  or  about  De- 
cember 1,  1908,  for  which  he  paid  him  $1. 
He  also  testified  that  he  was  a  member  of 
the  Llano  Club,  and  had,  at  some  time  be- 
fore the  transaction  in  question,  given  an 
order  for  some  beer,  and  that,  while  some- 
thing was  said  about  whisky,  he  did  not 
order  any  whisky  to  be  stored  there  for 
him;  that  he  gave  appellant  his  name,  and 
that  he  put  something  down,  he  did  not 
see  what  it  was,  and  asked  him  how  much 
beer  he  wanted,  and  he  signed  the  order  for 
beer,  which  may  have  included  whisky.  His 
testimony  is  a  little  obscure,  and  rather 
evidences  an  indisposition  to  state  the  facts 
with  entire  candor.  Appellant's  testimony 
is  in  some  slight  confusion  and  to  some  ex- 
tent contradictory,  though  some  of  it  is 
consistent  with  the  idea  that  he  was  mere- 
ly the  manager  of  the  club,  that  White  had 
given  an  order  for  whisky,  and  that  he 
kept  the  2  gallons  ordered  by  White  to  it- 
self, and  that  no  one  else  had  access  to  it, 
and  that  in  the  entire  transaction  he  acted 
as  agent  of  White  and  derived  no  profit 
from  the  sale. 

In  this  state  of  the  record  the  charge  of 
the  court  is  to  be  specially  noted  in  the 
respect  that  he  gave  all  the  special  charges 
asked,  both  by  counsel  for  appellant  and 
for  the  state.  Among  other  things  in  the 
general  charge  he  gave  the  following:  "If 
you  believe  from  the  evidence  that  defend- 
ant was  manager  of  the  club  in  Llano,  on 
the  north  side,  and  that  G.  W.  White  was 
a  member  of  such  club,  and  that  defendant 

T-m  _ 

Note.  —  See  notes  to  Reed  v.  State,  24 
L.R.A.(X.S.)  2()8,  and  State  v.  Lynch,  28 
L.R.A.(X.S.)  334. 
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as  such  manager,  if  he  was,  ordered  wliisky 
for  said  White,  whether  White  requested 
defendant  to  do  so  or  not,  and  that  same 
was  shipped  along  with  other  whisky  or- 
dered by  defendant,  if  any,  for  other  mem- 
bers of  said  club,  and  when  received  by  de- 
fendant, if  it  was,  it  was  all  stored  to- 
getlier  in  the  wareroom  of  the  club  by  de- 
fendant, and  that  the  whisky  ordered  for 
said  White,  if  any,  was  not  marked  or 
otherwise  identified  as  the  particular  whis- 
ky ordered  for  him,  if  it  was,  and  that  it 
was  not  paid  for  by  said  White  until  it 
was  >  actually  delivered,  and  that  defendant 
gave  said  White  a  ticket,  representing  the 
quantity  of  whisky  ordered  for  him,  if  any, 
and  if  you  further  find  from  the  evidence 
that  said  ticket  entitled  said  White  to 
present  it  to  defendant,  and,  upon  having 
it  punched  for  the  quantity  of  whisky  de- 
sired and  paying  the  price  therefor,  to  re- 
ceive from  defendant  whisky  from  that  or- 
dered for  him,  if  it  was,  until  same  was 
exhausted,  and  that  on  or  about  the  1st 
day  of  December,  1908,  and  anterior  to  the 
presentment  of  the  indictment  herein,  said 
White  did  present  such  ticket  to  defendant, 
and  call  for  one  bottle  of  whisky,  and  that 
tliereupon  defendant  punched  said  ticket  for 
one  bottle  of  whisky,  and  delivered  the  bot- 
tle of  whisky  to  said  White,  and  received 
from  said  White  in  payment  therefor  $1, 
then,  if  you  so  find  from  the  evidence  and 
believe  beyond  a  reasonable  doubt,  and  you 
further  believe  from  the  evidence  that  such 
transaction,  if  any,  was  a  device  to  evade 
the  law,  you  are  charged  that  such  trans- 
action constituted  a  sale  of  whisky  by  de- 
fendant in  violation  of  the  local  option 
law." 

At  the  request  of  appellant  he  gave  the 
following  special  instruction:  "In  this  cause 
you  are  charged  that,  if  you  believe  from 
the  evidence  the  witness  George  White  was 
a  member  of  what  is  called  the  'Llano  Chib,* 
and  that  the  defendant  was  the  manager 
and  steward  of  said  club,  and  that  the  said 
witness  requested  defendant  to  order  for 
him  whisky,  and  in  obedience  to  said  order 
the  defendant  did  order  whisky  for  said 
witness,  and  when  said  whisky  arrived 
here,  in  Llano,  the  defendant  set  aside  and 
segregated  such  whisky,  and  held  same  for 
said  witness,  and  delivered  a  part  or  a  por- 
tion thereof  to  said  witness  at  the  time 
alleged  in  the  indictment  against  defendant, 
and  defendant  received  payment  therefor, 
and  sent  such  payment  back  to  the  parties 
from  whom  defendant  purchased  said  whis- 
ky, then,  in  such  event,  defendant  would 
not  be  guilty  of  violating  the  local  option 
law,  and  you  are  charged  to  return  a  ver- 
dict of  not  guilty;  and  if  you  have  a  rea- 
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sonable  doubt  of  the  existing  of  such  ftct«, 
your  verdict  should  be  not  guilty."    Al?o 
the    following    charge    at    the   request   of 
counsel  for  appellant:  *'In  this  case,  if  yoa 
believe  from  the  evidence  that  the  witness 
White  requested  the  defendant  to  order  him 
some   whisky,   or   if  the  defendant  under- 
stood  him  to  make  such  order,  either  ver- 
bally or  in  writing,  and  the  defendant  in 
good  faith  did  make  the  order  for  him,  and 
secured  the  whisky,  and  delivered  it  to  tb« 
said  witness  as  charged  in  the  indictraent. 
then    defendant    would    not    be   guilty  a 
charged,  and  you   should  return  a  verdic: 
of  not  guilty;   and  if  you  entertain  s  m- 
sonable    doubt    of    the    existence   of   «ak 
facts,    your    verdict    should    be    the  saice, 
and  this  would  be  true  whether  the  witoe^-^ 
paid   for   said  whisky   when  he  got  it  or 
not." 

At  the  instance  of  the  state  he  gave  tic 
following  special  charge:  "In  this  cause  pa 
are   further  instructed  that  if   you  beli<?« 
from  the  evidence  that  the  defendant  »»• 
acting  as   the    agent   of  George   White  is 
buying  and  delivering  the  whisky  to  wJu 
witness,  as  charged  in  the  indictment,  tWa 
you   should   acquit   the  defendant;   but  if 
you    believe   from    the    evidence    that  sur'i 
agency,  if  any,  was  a  mere  device  or  subttr- 
fuge  for  the  evasion  of  the  law,  then,  if  }t'J 
believe  from  the  evidence  that   the  defenu- 
ant,  acting  as  such  agent,  and   that  sin 
agency  was  a  device  to  evade  the  law,  ut- 
dered    and    delivered    the    whiskv    to   &a"' 

m 

White,  as  charged  in  the  indictment,  vci 
should  find  the  defendant  guilty." 

The  portion  of  the  general  cliarge  coyM 
above,  as  well  as  the  special  charge  jiivi-T 
at  the  instance  of  the  state,  are  vigonm^l; 
assailed  in  the  motion  for  a  new  trial,  i'  ' 
are    as    vigorously    complained    of    in   ili^ 
court.     We  think  that  the  court's  gem*:./. 
charge  is  subject  to  the  objection  that  it  at- 
tempts a  recitation  of  the  entire  teslimi'i;.. 
and    instructs   the   jury   that,   if   thej   U' 
certain    facts    to    exist,    appellant    will    ie 
guilty,  and  is  open  to  the  objection  th?i  • 
does  not  state  the  facts  correi'tly,  anc  « 
framed   should  not  have  been   given.     T. 
special  charge  requested  by  counsel  for  tin 
state  is  directly  contradictory   to  the  "j* 
cial  charges  given  at  the  request  of  af^'* 
lant,  and  is  erroneous  in  that,  in  8til^:an^ 
it  instructs  the  jury  to  convict  the  d<*:\r.. 
ant  if  his  intent  or  the  effect  of   his  s  t 
constituted  an  evasion  of  the   local  ofti- 
law.     A  somewhat  similar  charge   ^was  t^ 
pressly  condemned  by  this  court  in  the  ^m 
of  Vanarsdale  v.  State,  35  Tex.  Crim.  K 
587,  34  S.  W.  93L     The  charge  there  pv* 
was   in   this  language:    *'If   the  jury,   }«j 
ever,  believe  from  the  evidence  that  tlie 
fcndant,  Vanarsdale,  acted  as  the  agcn: 
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Bingham  in  obtaining  the  intoxicating  li- 
quor, and  at  the  same  time  acted  together 
with  others  in  obtaining  the  liquor  by  a  bor- 
rowing or  an  exchange,  for  the  purpose  uf 
evading  the  provisions  of  the  local  option 
law,  then  they  will  find  the  defendant  guil- 
ty, and  assess  his  punishment  as  directed 
above."  In  discussing  this  charge  the  court 
say:  'The  court  in  this  charge  tells  the 
jury,  if  appellant  acted  as  the  agent  of 
Bingham,  but  was  interested  with  others 
in  obtaining  liquor  by  a  borrowing  or  an 
exchange,  for  the  purpose  of  evading  the 
provisions  of  the  local  option  law,  then  to 
find  him  guilty.  It  might  be  said  that  every 
method  of  procuring  whisky  in  a  local  op- 
tion precinct,  except  as  authorized  by  law, 
is  an  evasion  of  the  local  option  law;  but 
every  evasion  of  the  law  is  not  a  criminal 
offense.  The  law  makes  criminal  only  a 
sale  or  exchange  of  intoxicating  liquors  in 
a  local  option  precinct.  Yet  the  court  in- 
structs the  jury,  in  a  general  way,  if  the 
borrowing  or  exchange  was  for  the  purpose 
of  evading  the  provisions  of  the  local  op- 
tion law,  that  they  would  find  the  defendant 
guilty,  when  they  were  only  authorized  by 
the  law  to  convict  the  defendant  if,  in  such 
evasion,  he  became  the  seller  or  exchanger, 
or  was  interested,  with  the  person  selling 
or  exchanging,  in  making  such  sale  or  ex- 
change. The  charge  given  was  not  the  law, 
and  was  liable  to  mislead  and  confuse  the 
jury.**  It  is  evident  that  the  charge  in  this 
case  is  subject  to  all  the  objections  noted 
in  the  case  just  mentioned. 

It  becomes  unnecessary  to  review  the 
other  matters  complained  of,  for  the  reason 
that  they  relate  to  matters  which  are  not 
likely  to  occur  upon  another  trial. 

For  the  errors  pointed  out,  the  judgment 
is  reversed,  and  the  cause  remanded. 


MAINS  SUPREME  JUDIGIAIj  COURT. 

STATE  OF  MAINE 
v. 

INTOXICATING  LIQUORS. 

GRAND  TRUNK  RAILWAY  OF  CANADA, 

Claimant. 

(—  Me.  — ,  76  Atl.  266.) 

Evidence  *  presumption  *  sale  of  li- 
quor. 

1.  An  intent  to  sell  the  liquor  unlawfully 
is  presumed  when  120  quart  bottles  of  whis- 
ky are  consigned  to  one  address  in  prohibi- 
tion territory. 

Intoxicating  liquor  *  seizure  —  posses- 
sion of  carrier. 

2.  Intoxicating  liquor  consigned  to  pro- 
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hibition  territory  from  another  state  is  sub- 
ject to  seizure  in  the  hands  of  the  carrier 
where  one  holding  the  bill  of  lading  has 
receipted  for  the  entire  consignment  and 
taken  away  a  portion,  leaving  that  seized 
in  the  carrier's  freight  house  for  six  days 
thereafter. 

(November  23,  1909.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Androscoggin  County  for  the  opin- 
ion of  the  full  bench  of  an  appeal  by  claim- 
ant from  a  decree  of  the  Lewiston  Municipal 
Court  declaring  certain  intoxicating  liquors 
forfeited.     Judgment  for  the  State. 
The  facts  are  stated  in  the  opinion. 
Mr.  Frank  A.  Morey  for  the  State. 
Messrs.  White  &  Carter  for  claimant. 

Emery,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Ten  cases,  containing  120  quart  bottles, 
of  whisky,  consigned  to  J.  Hume,  were* 
seized  at  the  depot  of  the  Grand  Trunk 
Railway  Company  in  Lewiston,  and  were 
duly  libeled,  and  are  claimed  by  that  rail- 
road company. 

The  first  question  is  whether  the  whisky 
was  intended  for  unlawful  sale.  Unex- 
plained, we  think  the  quantity  is  sufficient 

■  ■  ^^■■^— ^^ 

Note,  —  What  is  stifjllolent  to  terminate 

interstate  transportation  of  intoxical^ 

ing  liquors. 

This  question  is  discussed  in  the  notes 
to  State  V.  Intoxicating  Liquors,  11  L.R.A. 
(N.S.)  550,  and  State  v.  intoxicating  Li- 
quors, 23  L.R.A.  ( N.S. )  1020.  All  the  author- 
ities there  cited,  of  course,  follow  the  inter- 
pretation placed  by  the  United  States  Su- 
preme Court  upon  the  words  "upon  arrival 
in  such  state,"  found  in  the  act  of  Congress 
of  August  8,  1890,  chap.  728,  26  Stat,  at  L. 
313,  U.  S.  Comp.  Stat.  1901,  p.  3177,  that 
delivery  of  an  interstate  shipment  of  intoxi- 
cating liquor  to  the  consignee  is  essential 
to  constitute  arrival  in  the  state,  in  order  to 
subject  them  to  the  police  power  of  the 
state.  Since  the  publication  of  those  notes, 
this  interpretation  has  not  only  been  applied 
in  the  principal  case,  but  in  St.  Louis.  &  S. 
F.  R.  Co.  V.  State  (Okla.)  109  Pac.  230. 

It  would  seem  that  this  Federal  barrier 
to  the  operation  of  the  police  power  of  the 
state  upon  intoxicating  liquors  until  they 
have  reached  the  hands  of  the  consignee  has 
been  removed  bv  the  act  of  June  30,  1900, 
chap.  3916,  34  Stat,  at  L.  768,  U.  S.  Comp. 
Stat.  Supp.  1909,  p.  1187,  commonly  called 
the  "pure  food  act,"  and  hence  it  was  held 
in  State  v.  Intoxicating  Liquors  (Me.)  76 
Atl.  268,  following  State  v.  Intoxicating  Li- 
quors, 104  Me.  502,  71  Atl.  788  (set  out  in 
the  note  in  23  L.R.A.(N.S.)  1020),  that  in- 
toxicating liquors  brought  into  the  state 
in  violation  of  the  pure  food  act  became 
I  subject  to  the  laws  of  the  state  the  moment 
they  came  within  its  limits.  J.  A.  C. 
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evidence  of  such  intention,  and  no  explan- 
ation is  offered. 

The  next  question  is  whether  at  the  time 
of  seizure  the  whisky  was  ao  far  undeliv- 
ered and  in  the  custody  of  the  railroad 
company  as  an  interstate  common  carrier 
as  to  be  within  the  protection  of  the  com- 
merce clause  of  the  Federal  Constitution. 
Twenty-two  cases  were  shipped  from  New 
York  and  arrived  at  Lewiston  January  1, 
1909.  On  January  8,  1909,  one  of  the 
drivers  of  Hoyt*s  Express  Company  pre- 
sented the  bill  of  lading  and  receipted  for 
all  the  whisky,  and  took  away  twelve  cases, 
leaving  ten  cases  in  the  freight  shed  of 
the  railroad  company,  where  they  remained 
for  six  more  days,  when  they  were  seized 
by  the  officer. 

The  question  is  a  Federal  one;  but  we 
do  not  find  the  Federal  courts  to  have  held 
that  intoxicating  liquors  are  under  Fed' 
eral  protection  so  long  a^  they  remain 
upon  the  premises  of  the  intestate  carrier. 
In  Heyman  v.  Southern  R.  Co.  203  U.  S. 
270,  276,  61  L.  ed.  178,  180,  27  Sup.  Ct. 
Rep.  104,  7  A.  A  E.  Ann.  Cas.  1130,  the 
court  was  careful  to  say  it  did  not  decide 
that  the  Federal  protection  would  not  be 
lost  where  the  consignee,  after  notice,  de- 
signedly left  the  liquors  in  the  hands  of 
the  carrier  for  an  unreasonable  time.  The 
locality  of  the  liquors  is  not  made  the  test. 
All  that  the  Federal  courts  seem  to  re- 
quire is  that  the  liquors  shall  once  have 
been  turned  over  to  and  accepted  by  the  con- 
signee. This  may  occur  without  any  re- 
moval of  the  liquors  themselves  from  the 
freight  sheds  of  the  carrier,  and  we  think 
it  did  occur  in  this  case.  In  Ivnowles  v. 
Atlantic  A  St.  L.  R.  Co.  38  Me.  55,  61  Am. 
Dec.  234,  the  merchandise  had  not  even 
been  unloaded  from  the  cars;  but  the  con- 
signee was  notified  of  its  arrival  and  that 
it  was  at  his  risk.  He  acknowledged  he 
had  received  it  in  good  order,  and  request- 
ed it  be  allowed  to  remain  on  the  cars  for 
a  time.  Held  that  the  transit  was  ended 
and  the  liability  was  at  an  end. 

In  Whitney  Mfg.  Co.  v.  Richmond  & 
D.  R.  Co.  38  S.  C.  365,  37  Am.  St.  Rep. 
767,  17  S.  E.  147,  cotton  had  been  trans- 
ported by  the  railroad  company,  and  the 
car  containing  it  had  been  placed  upon  a 
side  track  for  the  convenience  of  the  con- 
signee,  who  delivered  to  the  railroad  com- 
pany the  waybill  as  a  receipt,  and  removed 
part  of  the  cotton.  Held  that  all  the  cotton 
had  been  delivered.  In  Kenny  Co.  v.  At- 
lanta k  W.  P.  R.  Co.  122  Ga.  365,  50  S.  E. 
132,  the  railroad  company  notified  the 
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consignee  of  the  arrival  of  the  znercliandise. 
Before  it  was  unloaded  from  the  car,  the 
consignee's  drayman  went  with  the  freight 
clerk  to  the  car  and  signed  a  receipt  for 
all  the  merchandise  as  checked  by  the  clerk. 
He   then   hauled  some  of  the  merchandix 
away  that  day,  but  left  some  in  the  car. 
Held   that   all    the    merchandise   had  beeo 
completely  delivered  at  the  time  of  ugn- 
ing  the  receipt.     In  Vaughn  v.  New  York, 
N.  H.  A  H.  R.  Co.  27  R.  I.  235,  61  All 
695,   two   cars   containing  oats,  bran,  anJ 
gluten,  consigned   to   the  plaintiff,  arrivi^l 
and  were  placed  on  a  side  track  near  tbe 
plaintiff's  warehouse.     He  was  duly  Doti> 
fied  of  the  arrival,  and,  with  the  permis- 
sion  of  the   company's   agent,  opened  the 
cars,  examined  the  contents,  and  removed 
part  of  them,  leaving  the  remainder  in  the 
cars,  where  it  was  consumed  by  fire  earlj 
the  next  morning.     Held  that  all  the  con- 
signment  had   been   delivered.     The  court 
said:      "But   under    the   testimony  we  do 
not  find  that  the  defendant   [the  railroad 
company]  was  even  a  warehouseman.    The 
property   had   been   delivered   on   the  spur 
track   to   the   plaintiff.     He   had  accepted 
it,  sold  and  removed  some  of  it,  and  had 
assumed   full   dominion   over    it;    and  the 
mere  fact  that  it  still  remained  in  the  de- 
fendant's cars  was  a  mere  matter  of  con- 
venience   for    the    plaintiff,    but    did    ovt 
impose    any    liability    on    the    defendant" 
The  facts  in  the  case  at  bar  are  manifest- 
ly   different   from    those    in    the    cases  of 
State  V.  Intoxicating  Liquors,  102  Me.  3^.T\ 
120  Am.  St.  Rep.  504,  67  Atl.  312,  and  104 
Me.  463,  23  L.R.A.(N.S.)   1020,  72  Atl.  331, 
and  our  decision  here  is  not  in  conflict  wit! 
those  cases,  rightly  read. 

Of  course,  the  final  determination  cf 
this  question  is  with  the  Supreme  Court  of 
the  United  States;  but,  not  finding  arv 
decision  of  that  court  to  the  contrary  up-.i" 
facts  like  those  in  this  case,  we  think,  f>r 
the  reasons  above  g^ven,  we  should  bv^^l 
that  the  transit  was  ended,  that  the  liqu<^r4 
had  come  into  the  possession  of  the  c^^- 
signee  at  the  time  of  the  seizure,  and  «re^ 
then  subject  to  seizure  and  forfeiture  uad^i 
the  state  law.  We  have  therefore  no  oc 
casion  to  consider  questions  raised  undit 
the  *'pure  food  act"  of  Congresa.  Haviri 
reached  the  consignee  and  being  intendt: 
for  unlawful  sale,  they  must  be  declaicJ 
forfeited. 

Judgment  of  forfeiture  against  the  ll 
quors.  Judgment  against  tbe  claiE:.:rj 
for  costs  of  libellant.  Liquors  to  be  i< 
stroycd. 
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LEEPER,  GRAVES,  &  COMPANY  et  al., 

Plffs.  in  Err., 

V. 

FIRST  NATIONAL  BANK  OF  HOBART. 

(—  Okla.  — ,  110  Pac.  666.) 

RepleTin  *  bond  •—  liability  *  technical 
defect  *  effect. 

1.  The  obligors  on  a  replevin  bond  given 
by  the  plaintiiT,  who  has,  by  virtue  thereof, 
received  and  retained  the  property,  are  es- 
topped from  questioning  its  validity  on  the 
ground  of  formal  or  technical  defects. 

Same  —  filing  date. 

2.  The  fact  that  the  undertaking  in  re- 
plevin, provided  for  by  §  6689,  Comp.  Laws 
Okla.  1009,  was  indorsed  as  filed  at  a  date 
subsequent  to  the  issuance  of  the  writ,  does 
not  alTect  its  validity,  where  the  same  was 
in  fact  signed  at  a  prior  date,  and  the  writ 
itself  recites  that  before  its  issuance  an 
undertaking  was  filed. 

Same  —  judgment  for  defendant  *  du- 
ty of  plaintiff  —  liability  for  damages. 

3.  In  an  action  of  replevin,  where  there 
is  an  alternative  judgment  rendered  against 
plaintiff  for  the  return  of  the  property  tak- 
en or  its  value,  it  is  the  duty  of  plaintiff  to 
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promptly  and  in  good  faith  tender  all  of  the 
same  in  as  good  condition  as  received,  and 
a  failure  to  do  so  will  render  his  sureties 
liable  on  their  undertaking  for  the  full 
amount  that  defendant  may  be  damaged 
thereby. 

(a)  In  such  a  case,  however,  where  plain- 
tiff within  a  reasonable  time  makes  a  good 
faith  tender  of  a  substantial  part  of  the 
property  taken,  it  is  the  duty  of  the  defend- 
ant to  accept  the  same  and  recoup  on  plain- 
tiff's bond  for  any  damages  suffered. 

Same  *  substantial  tender  of  property 
*  duty  of  defendant. 

4.  Plaintiff  took  from  defendant  in  an  ac- 
tion of  replevin  ei^ht  steel  bridges.  The 
trial  resulted  in  a  judgment  against  plain- 
tiff for  the  return  thereof  or  their  value. 
Within  a  reasonable  time  plaintiff  in  good 
faith  tendered  defendant  all  of  the  proper- 
ty shown  to  have  been  taken,  with  the  excep- 
tion of  a  small  fraction  thereof.  It  was 
not  shown  that  plaintiff  wilfully  withheld 
the  part  not  tendered,  or  that  the  same 
could  not  be  readily  supplied  in  the  open 
market.  Defendant  rejected  the  tender,  and 
the  court  rendered  judgment  for  the  value 
of  the  whole  property.'  Held  error,  it  be- 
ing the  duty  of  defendant  to  accept  the 
property  tendered  and  recoup  damages  on 
the  bond. 

(July  32,   1910.) 


Note.  —  Defects  of*  irregularities  af- 
fecting bond  as  a  defense  to  an  ac- 
tion on  a  replevin  bond  which  has 
served  its  purpose. 

This  note  is  limited  strictly  to  eases 
where  the  action  was  on  the  bond,  and  does 
not  include  cases  where  the  question  of 
the  sufficiency  of  the  bond  to  bind  the  sure- 
ties was  raised  on  a  motion  to  dismiss  the 
action  of  replevin. 

As  a  general  rule  a  replevin  bond  though 
irregular  under  the  statute  is  not  for  that 
reason  void.  The  reason  for  the  rule  id 
clearly  stated  by  Parsons,  J.,  in  Morse  v. 
Hodsdon,  5  Mass.  314.  He  said  that  al- 
though the  condition  of  the  bond  in  that 
case  was  variant  from  the  statute,  yet,  as 
the  statute  did  not  prohibit  the  taking  of  a 
bond  in  any  other  form,  or  declare  such 
bond  void,  and  since  the  plaintiffs  had  ob- 
tained possession  of  the  goods  under  color 
of  the  bond  given,  it  would  be  unreasonable 
to  allow  the  makers  of  the  bond  to  dispute 
it  after  their  principal  has  had  the  benefit 
of  it. 

Enforceable  as  a  common -law  bond. 

Though  invalid  as  a  statutory  bond,  the 
replevin  bond  may  be  available  and  enforce- 
able as  a  common-law  bond,  where  it  con- 
tains a  valid  and  sufTicient  consideration. 
Rewall  V.  Franklin,  2  Port.  (Ala.)  493; 
Mitchell  V.  Ingram,  38  Ala.  395;  Russell  v. 
Locke,  57  Ala.  420;  Hotz  v.  Bollman  Bros. 
Co.  47  111.  App.  378;  Wolfe  v.  McClure,  79 
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111.  664;  Arnold  v.  Allen,  8  Mass.  147; 
Jones  V.  Hays,  27  Tex.  1;  Hedderick  v. 
Pontet,  6  Mont.  346,  12  Pac.  765;  Cook  v. 
Bank  of  Kentucky,  6  J.  J.  Marsh.  163; 
Goodell  V.  Bates,  14  R.  I.  65;  Stansfeld  v. 
Hellawell,  21  L.  J.  Exch.  N.  S.  148; 
Henock  v.  Chaney,  61  Mo.  129.  And  see 
W.  W.  Kimball  Co.  v.  Bleick,  24  Or.  69, 
32  Pac.  766;  24  Am.  A  Eng.  Enc.  Law, 
p.  633. 

In  Nunn  v.  Goodlett,  10  Ark.  80,  it  was 
said  that  unless  the  bond  so  departed  from 
the  statute  as  to  defeat  the  object  of  the 
statute,  it  may  still  be  good  as  a  common- 
law  bond. 

So,  where  the  officer  takes  an  indemnify- 
ing bond  instead  of  a  regular  statutory 
bond,  he  will  be  entitled  to  recover  on  it  as 
an  obligation  at  common  law,  where  the 
statute  does  not  forbid  taking  such  a  bond. 
Wolfe  V.  McClure,  supra. 

And  a  bond  given  to  the  sheriff  of  an  ad- 
joining county  in  which  the  action  was 
pending,  who  delivered  the  property  to  the 
plaintiffs,  although  not  in  strict  conformi- 
ty to  the  statute,'  is  binding  as  a  common- 
law  security.  Claggett  v.  Richards,  46  N. 
H.  360. 

And  a  bond  given  to  prosecute  a  suit  in 
replevin  in  another  state,  though  not  with- 
in the  statute,  is  good  and  binding  as  a  com- 
mon-law securitv.  Livingston  v.  Superior 
Ct.  10  Wend.  647. 

But  in  Burge  v.  Hinds,  46  Tex.  Civ.  App. 
134,  101  S.  W.  855,  it  was  held  that  there 
can  be  no  recovery  on  a  replevin  bond  made 
to  the  replevying  officer,  instead  of  the  de- 
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ERROR  to  the  District  Court  for  Kiowa 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  certain 
replevin  bond.     Modified. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  E.  Blake,  for  plaintiffs  in  error: 

The  surety  on  a  bond  should  not  be  held 
for  the  tilings  done  and  performed  prior 
to  his  execution  of  the  bond. 

Owens  V.  Tague,  3  Ind.  App.  246,  29  N.  E. 
784. 

The  law  will  not  increase  or  enlarge  the 
terms  of  an  undertaking  to  the  prejudice 
of  its  signers,  or  create  a  liability  against 
the  sureties  which  they  did  not  intend  to 
incur,  and  which  is  not  within  the  express 
undertaking  or  statute. 


Henrie  v.  Buck,  39  Kan.  381,  18  Pac, 
228;  Edwards  v.  Ellis,  27  Kan.  344;  Haysr. 
Closon,  20  Kan.  120;  12  Am.  &  Eng.  Enc 
Law,  2d  ed.  p.  136. 

An  absence  of  a  portion  of  the  property 
replevied  does  not  justify  a  refusal  of  re- 
turn of  that  which  has  been  taken.  Hie 
return  must  be  accepted,  according  to  tbe 
judgment  of  the  court,  for  value,  and  tk 
money  recovered,  being  an  alternative,  can 
only  be  for  the  remainder. 

1  Cobbey,  Replevin,  §§  1318,  1350;  Lara- 
bee  V.  Cook,  8  Kan.  App.  776,  01  P«c  815. 
Washington  Ice  Co.  v.  Webster,  125  U.  S. 
426,  31  L.  ed.  799,  8  Sup.  Ct.  Rep.  947: 
June  v.  Payne,  107  Ind.  307,  7  N.  E.  370, 
8  N.  E.  556. 

The  judgment  upon  which  the  execution 


fendant  in  replevin,  in  a  suit  instituted  in 
behalf  of  such  defendant,  where  the  statute 
requires  that  the  bond  be  given  to  the  de- 
fendant; as  the  adverse  party  is  not  in 
privity  therewith. 

And  in  Purple  v.  Purple,  6  Pick.  226,  it 
was  held  that  such  a  bond  is  not  good  at 
common  law  for  the  reason  that  a  bond  to 
the  defendant  was  a  condition  upon  which 
the  lawfulness  of  the  replevin  depended. 

In  Wooters  v.  Smith,  56  Tex.  198,  it  was 
said  that  to  sustain  a  bond  not  in  compli- 
ance with  the  statute  as  a  common-law 
bond,  it  must  appear  that  the  persons  seek- 
ing to  enforce  it,  or  those  persons  with 
whom  they  are  in  privity,  agreed  and  con- 
sented to  the  contract  evidenced  thereby 
with  the  makers,  and  that  it  was  not  sufTi- 
cient  wheie  the  pleadings  failed  to  set  forth 
such  an  agreement  and  the  case  was  made 
to  stand  nakedly  upon  the  agreement  evi- 
denced by  the  bond  made  to  the  officer  exe- 
cuting the  writ,  as  it  was  not  such  contract 
as  the  law  had  empowered  the  officer  to 
make.  To  the  same  effect  in  Frothingham 
V.  Howard,  1  Aik.  (Vt.)   139. 

Amount  of  the  bond. 

The  obligors  of  a  replevin  bond  are  es- 
topped to  set  up  the  fact  that  the  penalty 
is  less  than  double  the  value  of  the  prop- 
erty, as  required  by  statute.  Carver  v. 
Carver,  77  Ind.  498;  Trueblood  v.  Knox,  73 
Ind.  310;  Tuck  v.  Moses,  54  Me.  115. 

And  in  Dale  v.  Heffner,  4  Baxt.  217,  it 
was  held  that  the  sureties  were  estopped 
to  set  up  as  a  defense  that  the  value  of  the 
property  was  not  fixed  in  the  bond. 

Or  to  deny  the  value  of  the  property  as 
recited  in  the  bond.  Capital  Lumbering  Co. 
v.  Learned,  36  Or.  644,  78  Am.  St  Rep. 
792,  59  Pac.   454. 

And  it  is  no  defense  that  the  bond  was 
taken  for  too  large  an  amount.  Turley  v. 
Owings,  Sneed   (Ky.)   148. 

But  in  Wooters  v.  Smith,  supra,  it  was 
held  that  a  bond  taken  in  excess  of  the  re- 
quired amount  could  not  be  said  to  be  a  vol- 
untary bond,  and  should  be  regarded,  in  the 
absence  of  explanatory  facts,  as  evidence  of 
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the  fact  of  a  refusal  to  deliver  the  prop- 
erty unless  the  bond  was  given,  and  tbit 
exacting  a  bond  under  such  circumstaiici^ 
would,  as  to  the  maker,  amount  to  coerci<>£ 
and  oppression,  which  would  invalidate  it 
as  a  common-law  bond. 

In  Case  v.  Pet  tee,  5  Gray,  27,  it  was  heM 
that  no  action  will  lie  on  a  replevin  b»»Tii. 
the  penalty  of  which  is  "double  the  vahe 
of  the  property  hereinafter  mentioned  to  l«e 
replevied,"  which  value  is  to  be  fixed  by  ap- 
praisers, but  which  is  not  stated  in  tV« 
bond;  especially  where  the  value  of  lb? 
property  is  afterwards  agreed  upon  by  t&c 
parties,  and  never  fixed  by  appraisers  ai 
provided  by  the  statute. 

Defect  in  condition  of  bond. 

The  condition  as  prescribed  by  the  statute 
need  not  as  a  general  rule  be  strictly  ivA 
lowed. 

Omission  of  the  condition  for  the  retnrp 
of  the  property  by  the  plaintiff,  as  provid^^i 
by  statute,  was  held,  in  Hicklin  v.  Nt*bni<! 
ka  City  Nat.  Bank,  8  Neb.  4C3,  1  N.  Wj 
135,  to  be  no  defense. 

So,  where  there  is  an  omission  in  i^ 
bond  of  the  condition  as  to  the  payment  of 
costs  and  damages  for  wrongfully  suing  o'nt 
the  replevin  writ,  as  required  by  the  stjt 
ute,  it  is  no  defense  to  an  action  on  v-^^ 
bond  for  a  failure  to  return  the  proper;. j 
as  each  condition  is  an  independent  oblrpcj 
tion,  and  the  failure  to  keep  either  is  i 
ground  of  action.  Hotz  v.  BoUman  Br^'^i 
Co.   supra.  j 

In  Persse  v.  Watrous,  30  Conn.  139.  '1 
was  held  that  a  bond  conditioned  to  pn'«^j 
cute  to  effect  before  a  certain  justice  ■-} 
the  peace,  where  the  justice  had  no  firi. 
jurisdiction,  was  not  void  as  not  conip^ 
ing  with  the  statute  which  required  a  ("•£ 
to  prosecute  to  effect  generally. 

And   an  undertaking  is   sufficient    vhi 
provides  "for  the  prosecution  oi  the  acii**" 
under  a  statute  requiring  the  bond  v    i 
conditioned  "for  the  prosecution  of  th^  -. 
tion  without  delay  and  with  effect,"     Pa- 
rott   V.   Scott,   6   Mont.   340.  12   Pac.   Ti^T 
West  V.  Caldwell,  23  N.  J,  L.  736. 
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v.as  issue'l  is  the  ordinary  judgment  in  an 
action  of  replevin,  for  the  return  of  the 
property  sued  for,  or,  in  default  thereof, 
for  its  value,  and  the  defendant  had  a 
right  to  discharge  it  by  a  return  of  such 
property  within  a  reasonable  time,  and  he 
could  not  be  compelled  to  pay  its  value  un- 
less a  delivery  could  not  be  had. 

Wells,  Replevin,  778;  2  Freeman,  Exe- 
cutions, 4C8;  Etchepare  v.  Aguirre,  91  Cal. 
288,  25  Am.  St.  Rep.  180,  27  Pac.  668; 
Meads  v.  Lasar,  92  Cal.  221,  28  Pac.  935; 
Carson  v.  Applegarth,  6  Nev.  187. 

Plaintiff,  having  refused  the  tender,  is 
estopped  to  bring  action  on  the  bond. 

Harriman  v.  Meyer,  45  Ark.  40;  Ohio 
&  M.  R.  Co.  V.  McCarthy,  96  U.  S.  258, 
24  L.  ed.  693;   Gould  v.  Banks,  8  Wend. 


562,  24  Am.  Dec.  90;  Holbrook  v.  Wight, 
24  Wend.  169,  35  Am.  Dec.  007;  Everett 
V.  Saltus,  15  Wend.  474;  Duffy  v.  Dono- 
van, 46  N.  Y.  223;  Winter  v.  Coit,  7  N.  Y. 
288,  67  Am.  Dec.  622;  Moojicy  v.  Elder, 
56. N.  Y.  238;  Meineke  v.  Falk,  61  Wis. 
623,  50  Am.  Rep,  157,  21  N.  W.  785; 
Davis  k  R.  Bldg.  &  Mfg.  Co.  v.  Dix,  04 
Fed.  411;  Ballou  v.  Sherwood,  32  Neb. 
689,  49  N.  W.  790,  50  N.  W.  1131;  Harris 
v.  Chipman,  9  Utah,  105,  33  Pac.  242; 
Frenzer  v.  Dufrene,  58  Neb.  436,  78  N.  W. 
719;  Wallace  v.  Minneapolis  &  N.  Elevator 
Co.  37  Minn.  465,  35  N.  W.  268;  Wyatt  v. 
Henderson,  31  Or.  55,  48  Pac.  790;  St. 
Louis  v.  St.  Louis  Gaslight  Co.  5  Mo.  App. 
524;  McDonald  v.  Hooker,  57  Ark.  638, 
22  8.  W.  655,  23  S.  W.  678. 


So,  a  condition  to  appear  and  prosecute 
the  suit  to  effect,  and  to  indemnify  the  sher- 
iff, was  held  good,  though  the  statutory  con- 
dition was  to  prosecute  the  suit  with  effect 
and  satisfy  any  judgment  which  should  be 
given  against  the  plaintiff  in  replevin. 
Lambden  v.  Conoway,  5  Harr.  (Del.)  1. 
And  see  Martin  y.  Bolenbaugh,  42  Ohio  St. 
508. 

In  Rauh  v.  Waterman,  29  Ind.  App.  344, 
61  N.  E.  743,  63  N.  E.  42,  under  a  statute 
providing  that  principal  and  sureties  to  a 
bond  shall  be  bound  to  the  full  extent  con- 
templated by  the  law  requiring  the  same, 
though  defective  in  form,  it  was  held  that 
the  sureties  on  a  replevin  bond  which  omit- 
ted the  statutory  provision  that  the  plain- 
tiff shall  prosecute  his  action  with  effect 
were  liable,  where  the  principal  dismissed 
his  action  without  a  determination  of  the 
merits. 

And  it  is  no  defense  that  the  bond  con- 
tamed  conditions  in  addition  to  those  re- 
quired by  statute.  Colorado  City  Nat.  Bank 
V.  Lester,  73  Tex.  542,  11  S.  W.  626;  Mari- 
any  v.  Lemaire  (Tex.  Civ.  App.)  83  S.  W. 
215;  Leverett  v.  Meeks,  29  Tex.  Civ.  App. 
523,  68  S.  W.  302. 

Nor  is  a  bond  rendered  void  by  the  fact 
that  it  contains  a  clause  authorizing  a  con- 
fession of  judgment.  Clark  v.  Morss,  142 
Pa.  311,  21  Atl.  802;  Hershey  v.  McLaugh- 
lin, 17  Pa.  Super.  Ct.  87. 

And  it  is  no  objection  to  the  validity  of 
the  bond  that  it  contains  a  provision  for 
the  indemnity  of  the  sheriff.  Whitmore  v. 
Jones,  5  N.  H.  362;  Lambden  v.  Conoway, 
supra.  And  see  Martin  v.  Bolenbaugh, 
supra. 

Omission  of  name. 

In  Titus  v.  Berry,  73  Me.  127,  it  was  held 
that  an  action  could  not  be  maintained  on  a 
replevin  bond  which  did  not  contain  the 
name  of  the  obligee,  though  it  was  annexed 
to  the  writ. 

And  in  Matthews  v.  Storms,  72  111.  316, 
it  was  held  that  the  omission  of  the  name 
of  the  defendant  in  the  replevin  bond  cannot 
be  supplied  by  averments  or  proof.  To  the 
29  L.R.A.(N.S.) 


same  effect  is  Arter  v.  People,  54  111.  228. 

But  the  omission  of  the  surety's  name  in 
the  body  of  the  bond  does  not  affect  its 
validity,  where  he  signs,  and  seals  it.  Af- 
feld  V.  People,  12  111.  App.  502. 

So,  a  surety  who  signs  a  bond  beneath  the 
names  of  the  obligors,  as  a  compliance  with 
an  order  of  the  court  granting  a  continuance 
on  conditions  that  the  plaintiffs  renew  the 
sureties  on  the  bond  given  on  the  institu- 
tion of  the  suit,  is  bound  by  the  bond,  al- 
though his  name  is  not  mentioned  in  the 
body  of  it.    Decker  v.  Judson,  16  N.  Y.  439. 

And  this  is  so  though  the  addition  of  his 
name  to  the  bond  without  the  knowledge  or 
assent  of  the  other  sureties  was  such  an 
alteration  as  discharged  them  from  liabili- 
ty.    Ibid. 

Irregularities  in  execution  of  bond. 

It  is  no  defense  available  either  to  prin- 
cipal or  surety  that  the  bond  was  executed 
by  the  surety  before  service  of  the  writ, 
and  not  by  the  principal  until  after  the  re- 
turn of  the  writ  and  the  entry  of  the  judg- 
ment.   Cady  V.  Eggleston,  11  Mass.  282. 

And  a  bond  executed  after  service  of  the 
writ  is  valid,  though  the  statute  requires 
the  officer  to  take  it  before.  Nunn  v.  Good- 
lett,  10  Ark.  89. 

Nor  does  the  fact  that  it  was  not  exe- 
cuted before  the  officer  and  not  attested  by 
him  as  required  by  the  statute  vitiate  it  as 
a  statutory  bond.  Prather  v.  Harlan,  6 
Bush,  185.  In  that  case  the  court  said  it 
i<i  to  the  bond  and  not  to  the  conduct  of 
the  officer  in  taking  it  that  we  should  have 
recourse  in  ascertaining  its  deficiency. 

And  it  is  no  defense  that  defendant's  sig- 
nature signed  by  making  his  mark  to  the 
bond  was  not  attested  by  the  officer,  where 
it  was  made  in  his  presence  and  approved 
by  him:  Hester  v.  Ballard,  96  Ala.  410,  11 
wSo.  427. 

And  it  is  no  defense  that  the  recognizance 
was  not  entered  into  before  the  magistrate 
who  signed  the  writ,  as  required  by  the  stat- 
ute. Douglass  V.  Unmack,  77  Conn.  181, 
109  Am.  St.  Rep.  25,  58  Atl.  710.    . 

Nor  that  the  surety  in  the  recognizance 
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Mn  li.  M.  Keys,  for  defendant  in  error: 

Defendants,  having  secured  possession  of 
the  property  by  virtue  of  the  replevin  bond, 
are  estopped  to  deny  that  it  was  not  exe- 
cuted before  the  writ  was  issued. 

Shinn,  Replevin,  §§  821-824,  pp.  730-732 ; 
Cady  V.  Eggleston,  11  Mass.  282;  Central 
Nat.  Bank  v.  Bresheisen,  66  Kan.  807,  70 
Pac.  896;  Hook  v.  Fenner,  18  Colo.  283, 
36  Am.  St.  Rep.  277,  32  Pac.  614;  Healy 
V.  Newton,  96  Mich.  228,  65  N.  W.  666; 
Richardson  v.  Penny,  10  Okla.  32,  61  Pac. 
684;  Gille  v.  Emmons,  61  Kan.  217,  69  Pac. 
338. 

The  law  does  not  require  the  successful 
litigant  in  replevin  to  accept  a  part  only  of 
an  article  taken  from  him  by  the  replevin 
writ. 


Union  Stove  k  Mach.  Works  v.  I>rei<kn- 
stein,  50  Kan.  53,  31  Pac  703 ;  Binkley  t. 
Dewall,  9  Kan.  App.  891,  58  Pac.  102^; 
Irvin  V.  Smith,  68  Wis.  220,  227,  31  X.  W. 
909,  912;  Rennebaum  v.  Atkinson,  21  Kj. 
L.  Rep.  587,  52  S.  W.  828;  Eickboff  v. 
Eikenbary,  62  Neb.  332,  72  N.  W.  SOS; 
Pauls  V.  Mundine,  37  Tex.  Civ.  App.  601, 
85  S.  W.  43;  Byrne  v.  Lynn,  18  Tei.  Gt. 
App.  252,  44  S.  W.  311,  544;  CapiUl  Lam- 
bering  Co.  v.  Learned,  32  Or.  544,  78  Am, 
St  Rep.  792,  59  Pac.  454;  MacRae  v.  Kaih 
sas  City  Piano  Co.  69  Kan.  457,  77  Pac. 
94;  Fair  v.  Citizens'  State  Bank,  69  E&o. 
353,  105  Am.  St.  Rep.  168,  76  Pac.  847; 
2  A.  &  E.  Ann.  Cas.  960;  Washington  In 
Co.  V.  Webster,  125  U.  S.  426,  31  L.  ed. 
799,  8  Sup.  Ct.  Rep.  947;  Cobbcy,  Replevin, 


was  the  magistrate  who  afterward  signed 
the  writ.    Ibid. 

A  surety  who  signs  a  bond  beneath  the 
names  of  other  obligors,  as  a  compliance 
with  an  order  of  the  court  granting  a  post- 
ponement of  the  trial  on  condition  that  the 
principal  renew  the  sureties  on  the  bond 
given  on  the  institution  of  the  suit,  is  es- 
topped to  deny  the  recitals  in  it  that  it  was 
executed  upon  the  institution  of  the  re- 
plevin suit,  and  taken  by  the  sheriff  when 
it  was  lawful  and  proper  to  take  the  same. 
Decker  v.  Judson,  supra. 

^-effect  of  principal's  signing,  or  omission 

to  sign,  bond. 

The  fact  that  the  plaintiff  in  the  action 
did  not  sign  the  bond  does  not  affect  its 
validity.  Wood  v.  Forrest,  2  Cranch,  C.  C. 
303,  Fed.  Cas.  No.  17,945. 

And  in  Re  Cahill,  48  Mich.  616,  12  N.  W. 
877,  a  replevin  bond  was  held  valid  thoup^h 
signed  by  none  but  the  sureties,  under  the 
statute  which  allowed  it  to  be  signed  by 
someone  in  behalf  of  the  plaintiff,  even 
though  the  bond  contained  the  principal's 
name,  where  it  was  signed  and  delivered 
by  the  surety  with  the  intention  that  it 
should  be  effective  without  the  principal's 
signature. 

So,  the  fact  that  a  bond  reciting  three 
persons  as  principals  was  executed  by  only 
one  of  the  three  will  not  invalidate  it, 
where  the  person  who  executed  it  was  the 
one  who  replevied  the  property,  and  it  did 
not  appear  that  the  sureties  signed  the  ob- 
ligation upon  condition  that  the  others 
should  execute  it  as  principal  l>efore  it 
should  be  binding  on  them.  McLeod  Ar- 
tesian Well  Co.  V,  Craig  (Tex.  Civ.  App.) 
43  S.  W.  934. 

And  the  fact  that  the  bond  was  not 
signed  by  the  principal,  and  it  did  not  ap- 
pear that  it  was  taken  in  his  belialf,  as 
provided  by  the  statute,  will  not  invalidate 
it,  as  it  will  be  presumed  tliat  the  bond  was 
taken  in  behalf  of  the  plaintiff  in  replevin, 
and  will  be  regarded  as  a  statutory  bond  in 
the  absence  of  proof  to  the  contrary.  Howe 
V.  Handley,  28  Me.  241. 
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A  redelivery  bond  signed  by  the  defend* 
ants  as  principals  and  two  other  person? 
as  sureties,  though  not  in  compliance  «it'. 
the  statute  which  provides  that  the  undf:- 
taking  be  executed  only  by  the  sureties,  is 
good  as  a  common-law  bond.  Hedderick  t. 
Pontet,  6  Mont.  345,  12  Pac  7G5. 

^unauthorized  signature. 

In  Green  v.  Kindy,  43  Mich.  279,  5  K.  W. 
297,  it  was  held  that  the  sureties  wili  cos 
be  bound  where  the  principara  signttart 
was  attached  without  his  knowledge  or  ^>n• 
sent,  unless  they  signed  with  full  knowledge 
of  the  fact. 

But  in  Arthur  v.  Sherman,  11  Wash.  254 
39  Pac.  670,  it  was  held  that  the  sureties 
were  bound  though  their  principaFs  nair< 
was  signed  by  his  attorney  w^ithout  au- 
thority. The  court  said  that  by  signing 
under  what  appeared  to  be  the  signatu?? 
of  the  principal,  the  sureties,  aa  again  n  tbf 
obligee  named  in  the  bond,  must  be  he'.d  tn 
have  adopted  such  signature  and  to  e<tv 
themselves  from  questioning  its  genuine 
ness. 

•  And  the  fact  that  the  signature  of  ow  c* 
the  sureties  was  a  forgery  did  not  for  tl  -.* 
reason  render  the  bond  void  asrainst  :> 
other  sureties.  Bigelow  v.  Comei^a.  5  Oii.a 
St.  256. 

-^number  of  sureties. 

It  is  no  defense  that  the  replcnn  h-^rA 
was  signed  by  a  less  number  of  sard  « 
than  required  by  the  statute.  Capital  Lura 
bering  Co.  v.  Learned,  36  Or.  544,  78  Air 
St.  Rep.  792,  69  Pac.  454;  Kittridc^  \ 
Bancroft,  1  Met.  608;  Cady  v.  Egslest.-n.  " 
Mass.  286;  Shaw  v.  Tobias,  3  K.  Y.  :» 
Bigelow  V.  Comegys,  supra. 

Or  that  it  was  signed  by  more  than  t  * 
number  prescribed  by  the  statute.  Saeltrr' 
V.  Ginther,  2  Miles  (Pa.)   87. 

Signing  or  delivering  on  Sunday. 

A  statutory  claim  bond  accepted  hv  x' 
sheriff  on  Sunday  is  within  the  statute 
daring  void  all  contracts  made  on  SurU  ^ 
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§1182;  Shinn,  Replevin,  §  812,  pp.  712,  727; 
Arthur  v.  Sherman,  11  Wash,  254,  39  Pac. 
670;  Black  ▼.  Hilliker,  130  Cal.  190,  62 
Pac.  481;  Erreca  v.  Meyer,  142  Cal.  308, 
75  Pac.  826. 

Messrs.  Ledbetter,  Bell,  &  Stuart  also 
for  defendant  in  error. 

Dunn,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  presents  error  from  the  district 
court  of  Kiowa  county,  and  is  an  action 
to  recover  on  an  undertaking  filed  by  the 
plaintiffs  in  error  in  an  action  of  replevin. 
The  facts  out  of  which  it  grows  are  sub- 
stantially as  follows:  On  the  18th  day  of 
April,  1904,  the  First  National  Bank  of 
Hobart,  Oklahoma,  was  a  pledgee  in  posses- 


sion of  eight  steel*  bridges  of  the  value  of 
$4,855,  held  by  it  as  a  security  for  an 
indebtedness  of  $6,000.  Upon  the  day 
stated  Leeper,  Graves,  &  Company,  a  cor- 
poration, began  an  action  to  secure  posses* 
sion  of  this  property,  and  a  bond  was  exe- 
cuted and  filed  in  the  office  of  the  clerk  of 
the  district  court,  signed  by  the  plaintiff 
and  D.  S.  Dill,  J.  G.  Leeper,  and  John  W. 
Graves.  A  writ  of  replevin  was  issued,  and 
the  property  involved  was  taken  from  the 
possession  of  the  bank  and  delivered  to  the 
plaintiff.  On  the  trial  of  this  action  judg- 
ment was  rendered  in  favor  of  the  bank 
for  the  return  of  the  property  if  it  could 
be  had,  and  if  the  same  could  not  be 
returned,  then  for  the  sum  of  $4,855, 
the  value  thereof,  together  with  the  cost  of 


Anderson  ▼.  Bellenger,  87  Ala.  334,  4  L.R.A. 
680,  13  Am.  St.  Rep.  46,  6  So.  82;  Link  v. 
Clemmens,  infra. 

And  a  replevin  bond  executed  on  Sunday 
is  void  as  being  in  violation  of  the  statute 
which  prohibits  common  labor  on  that  day. 
Link  V.  Clemmens,  7  Blackf.  479. 

But  where  it  is  delivered  by  the  principal 
to  the  officer  on  another  day,  it  is  binding 
though  signed  by  the  sureties  on  Sunday. 
Prather   v.   Harlan,   supra. 

•      5. 
Delivery. 

A  delivery  of  the  bond  to  the  officer  who 
serves  the  writ  is  a  sufficient  delivery  there- 
of to  the  defendant,  even  though  the  offi- 
cer neglects  to  make  due  return  of  it  with 
the  writ  into  court.  Smith  v.  Whiting,  97 
Mass.  316. 

So,  a  bond  delivered  to  an  agent  of  the 
defendant  is  good,  though  the  statute  di- 
rects the  officer  executing  the  writ  to  take 
the  bond  in  his  own  name,  from  the  plain- 
tiff.   Bofil  V.  Russ,  3  Strobh.  L.  98. 

But  it  is  a  valid  defense  that,  at  the 
time  of  the  delivery  of  the  bond,  the  officer 
had  no  legal  authority  to  coerce  the  amount 
by  execution  against  the  principal  oblig'^j. 
Cook  V.  Bank  of  Kentucky,  5  J.  J.  Marsh. 
103.  In  such  case  it  was  said  that  the  bond 
would  not  be  valid  either  as  a  common-law 
or  statutory  bond.  And  see  Henoch  v. 
Chaney,  61  Mo.  129. 

Acceptance  and  approval. 

The  sureties  on  a  replevin  bond  are  es- 
topped to  set  up  that  the  bond  was  not 
properly  accepted  and  approved  as  provid- 
ed by  statute,  after  the  property  has  been 
placed  into  the  possession  of  the  principal 
obligor  upon  the  delivery  of  the  bond.  Hart- 
lep  V.  Cole,  120  Ind.  247,  22  N.  E.  130; 
Coverdale  v.  Alexander,  82  Ind.  503;  Parker 
V.  Youncr,  188  Maas.  600,  75  N.  E.  98;  Harri- 
son V.  Wilkin,  69  N.  Y.  412. 

Filing. 

A  supplemental  bond  under  which  proper- 
tv  is  taken,  ffiven  by  the  plaintiff  upon  the 
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refusal  of  the  sheriff  to  execute  the  writ  be- 
cause of  insufficient  security  on  the  origin- 
al bond,  is  valid  as  against  the  surety» 
though  no  order  was  made  requiring  it  to 
be  filed.  Stafford  v.  Baker,  141  Mich.  44, 
104  N.  W.  321. 

The  makers  are  estopped  to  say  that  there 
was  no  order  of  the  court  requiring  them 
to  file  the  bond  in  suit,  where  it  was  filed 
in  lieu  of  another  without  waiting  for  the 
court  to  pass  lipon  the  motion  therefor. 
Treman  v.  Morris,  9  III.  App.  237. 

And  the  failure  to  file  a  redelivery  bond 
with  the  clerk  of  the  court,  as  required  by 
statute,  does  not  defeat  the  right  to  recov- 
er thereon.     Hedderick  v.  Pontet,  supra. 

But  in  Green  v.  Kindy,  43  Mich.  279,  5 
N.  W.  297,  it  was  held  that  the  sheriff's 
return  to  the  writ  of  replevin,  which  shows 
that  the  plaintiff  failed  to  file  the  required 
bond  within  the  time  required  by  law,  is 
conclusive  upon  all  the  parties  to  the  re- 
plevin suit,  and  defeats  an  action  on  an 
alleged  bond. 

Failure  of  sureties  to  Justify. 

The  fact  that  the  sureties  failed  to  jus- 
tify after  having  been  excepted  to  by  the 
defendant  is  no  defense  to  an  action  on  the 
bond.  Van  Duyne  v.  Coope,  1  Hill,  657; 
Decker  v.  Anderson,  39  Barb.  346;  Clark  v. 
Hooper,  69  Hun,  445,  23  N.  Y.  Supp.  447. 

But  in  Rinear  v.  Skinner,  20  Wash.  541, 
56  Pac.  24,  it  was  held  that  the  failure 
of  sureties  to  justify  upon  notice  that  an 
exception  had  been  taken  to  the  efficiency 
of  the  sureties  exonerated  them  from  any 
further  liability  on  the  bond,  under  a  stat- 
ute making  it  the  duty  of  the  officer  to  re- 
turn property  to  the  defendants,  from  whom 
it  was  taken,  or  at  his  peril  retain  it  upon 
the  failure  of  the  sureties  to  justify. 

Clerical  erors. 

Mere  clerical  errors  will  not  defeat  the 
efficiency  of  the  bond,  such  as,  e.  ^., 

— inserting  the  name  of  the  plaintiff  in- 
stead of  defendant.  Green  v.  Walker,  37 
Me.  25; 

— naming  the  officer  who  served  the  writ 
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the  action.  Thereafter,  and  on  tlie  25th 
day  of  October,  1905,  the  bank,  having 
neither  received  the  property  nor  been  paid 
the  amount  of  the  judgment  rendered, 
brought  this  action  in  the  same  county  to 
recover  on  the  bond  filed  by  plaintiff  in  the 
replevin  action.  Answers  were  filed  by  all 
the  parties  defendant,  in  which  the  ren- 
dition of  the  judgment  above  mentioned 
was  admitted,  with  the  averment  that, 
within  a  reasonable  time  after  the  rendition 
of  the  said  judgment,  the  defendant  Leeper, 
Graves,  &.  Company,  paid  all  the  cost  of 
said  action,  and  tendered  to  plaintiff  the 
personal  property  involved,  and  that  plain- 
tiff then  and  there  refused  to  accept  it.  The 
reply  was  a  general  denial,  and  the  action 


was  tried  to  the  court,  which,  after  making 
special  findings  of  fact  and  conclusions  uf 
law,  rendered  judgment  in  favor  of  thf 
bank,  and  against  the  defendants,  in  th* 
sum  of  $4,855,  with  interest  at  the  rate  c<! 
,  7  per  cent  per  annum  from  the  28th  daj  r.f 
April,  1904.  To  reverse  this  judgment, 
proceedings  in  error  have  been  b^un  ia 
this  court. 

It  is  first  insisted  on  behalf  of  defendants 
in  this  action  that  no  recovery  oould  be  hi'i 
on  the  bond  by  reason  of  the  fact  that  ;t 
appears  not  to  have  been  filed  in  the  office 
of  the  clerk  of  the  district  court  until  afti»r 
the  order  of  delivery  had  been  issued  bv  tN 
clerk.  On  the  question  thus  raised  h} 
counsel,  the  facts  found  by  the  trial  eonr. 


as  obligee  and  defendant  to  the  action,  aft- 
er defendant  had  been  named  in  the  caption 
and  in  the  recital  of  the  bond.  Eickhoff 
T.  Eikenbary,  52  Neb.  332,  72  N.  W.  308; 

— erroneous  date.  Cook  v.  Bank  of  Ken- 
tucky, supra;  Hotz  v.  Bollman  Bros.  Co. 
47  111.  App.  378; 

— twenty-four  months  in  the  time  of  pay- 
ment instead  of  two  years  as  directed  by 
the  statute.  Hopkins  v.  Chambers,  7  T. 
B.  Mon.  263; 

— erroneous  description  of  the  court  in 
which  the  action  is  pending.  FUHer  v. 
Wright,  59  Ind.  333;  Hotz  v.  Bollman 
Bros.  Co.  supra. 

So,  a  bond  is  not  void  because  the  ac- 
tion was  described  as  returnable  before  a 
certain  judge,  where  there  was  sufficient 
matter  in  the  condition  to  show  what  court 
was  intended.  Chadwick  v.  Badger,  9  N. 
H.  450. 

And  a 'condition  to  prosecute  the  action 
at  the  county  court,  rightly  describing  the 
next  term  of  the  common  pleas,  must  be 
held  to  intend  the  court  of  common  pleas. 
Arnold  v.  Allen,  8  Mass.  147. 

And  it  is  of  no  moment  that  it  is  not 
under  seal.  Edwin  v.  Cox,  61  111.  App.  507 ; 
Henoch  v.  Chaney,  supra. 

But  a  claim  and  delivery  bond  given  by 
the  defendant  in  replevin,  conditioned  for 
the  delivery  of  the  property  to  the  sheriff 
instead  of  the  plaintiff,  as  required  by 
statute,  will  not  authorize  a  summary  judg- 
ment and  execution  thereon,  though  it  may 
furnish  a  ground  of  action  to  the  plaintiff, 
or  be  a  good  indemnity  to  the  slieriff  for 
failing  to  deliver  the  property  to  the  plain- 
tiff.    Wooldridge  v.  Quinn,  49  Mo.  425. 

Officers'  assignment. 

In  Green  v.  Kindy,  supra,  it  was  held 
that  a  mere  delivery  of  the  replevin  bond 
by  the  sheriff  to  the  defendant's  attorney, 
for  defendant's  use  and  benefit,  is  insuf- 
ficient to  entitle  him  to  maintain  an  action 
thereon  in  his  own  name,  where  the  bond 
is  made  to  the  sheriff,  as  required  by  the 
statute. 

But  it  is  not  necessary  that  tlie  assign- 
ment of  the  bond  by  the  sheriff  to  the  de- 
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fendant   shall  be  made  under   the  seal  c5 
the  officer.     Nunn  ▼.  Qoodlett,  supra. 

Alteration  of  bond. 

The  alteration  of  the  bond  by  adding  tSe 
name  of  another  surety  as  co-obligor  ^c** 
not  discharge  the  other  sureties,  where  &" 
signature  was  secured  by  an  officer  «H- 
had  no  authority  to  do  so.  Andersoa  \ 
Bellenger,  87  Ala.  334,  4  L.R.A.  6S0,  U 
Am.  St.  Rep.  46,  6  So.  82. 

But  a  bond  is  rendered  invalid  asain?: 
the  sureties  by  the  action  of  their  prin^-ij 
in  erasing  his  name  from  the  bond,  %rit'r':t 
their  knowledge  or   consent   and  with  t^ 
consent  of  the  officer.     Martin  v.  Thomi* 
24  How.  315,  16  L.  ed.  689. 

The  sureties  cannot  complain  becac*^ 
the  plaintiff,  the  party  against  whom  t  rf; 
may  have  recourse,  is'  added  to  the  unJr' 
taking,  since  it  does  not  increase  or  affi** 
their  liability  in  anv  way.  Buck  t.  Le^ji* 
9  Minn.  314,  Gil.  298. 

Nor  can  the  principal  complain,  a*  » 
dismissal  of  the  action  on  the  undertakit-: 
would  not  affect  his  existing  liability  up ' 
the  judgment  in  replevin.     Ibid. 

Filing  additional  bond  .as  release  of  siti 
ties  on  original  undertaking. 

Where  an  additional  bond  is  required.  ♦. » 
surety  in  the  first  bond  is  not  disrhar:^ 
Smith  v.  Whitten,  117  N.  C.  3S9.  23  S.  £. 
320. 

So,  the  original  defendant  in  repVu" 
who  has  had  the  suit  against  him  '- 
missed  because  of  a  defective  bond,  and  ?=' 
obtained  his  motion  on  an  order  for  tli?  " 
turn  of  the  property,  may,  where  Fueh  <v.Vi 
is  not  complied  with,  avail  hirawlf  of  t^ 
bond,  by  virtue  of  which  the  service  «»j 
made.    Tuck  v.  Moses,  54  3^Ie.  115.    And  «-! 

Van  Duyne  v.  Coope,  1  Hill,  659. 

I 

Effect  of  disability  of  one  of  the  ibiU"*| 

Obligors  who  are  sui  furis  cannot  be  «^ 
lowed  to  set  up  the  disability  of  a  co-obl  sv 
to  defeat  an  action  upon  the  bond.  G-vlW 
V.  Bates,  14  R.  I.  65;  Coverdale  v.  Al« 
der,  82  Ind.  503.  A.  L 
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in  its  second  and  third  findings  of  fact 
are  apparently  supported  by  the  record,  and 
they  are  as  follows: 

Second.  "At  the  time  of  filing  the  peti- 
tion a  replevin  bond  signed  by  Lecper, 
Graves,  k  Company  and  D.  S.  Dill  was 
presented  to  the  clerk  of  the  court  and 
subscribed  and  acknowledged,  and  thereup- 
on a  writ  of  replevin  issued  for  the  property 
sought  to  be  recovered,  which  writ  was 
never  served,  and  was  returned  to  the  court 
unserved  on  April  26,  1904.  In  the  mean- 
time, and  on  the  25th  day  of  April,  1904, 
J.  G.  Leeper  and  John  W.  Graves  qualified 
as  bondsmen  on  said  replevin  bond  before 
the  clerk  of  the  district  court  of  Oklahoma 
county,  and  upon  oath  stated  in  their 
qualification,  each  for  himself,  that  he  was 
the  person  who  signed  the  bond  in  the  ca«je 
of  Leeper,  Graves,  &  Company,  Plaintiff,  v. 
First  National  Bank,  Case  No.  376.  After- 
wards, and  on  the  27th  day  of  April,  1904, 
a  second  order  of  replevin  was  issued  in 
said  cause,  upon  which  order  the  property 
sought  to  be  recovered  was,  on  the  28th  day 
of  April,  1904,  taken  from  the  possession 
of  the  First  National  Bank  by  the  sheriff, 
who,  after  holding  the  same  for  twenty- four 
hours,  delivered  the  property  into  the  pos- 
session of  one  R.  W.  Shepherd,  attorney  for 
Leeper,  Graves,  &  Company,  as  shown  by 
the  sheriff's  return." 

Third.  "The  court  finds  written  at  the 
foot  of  the  replevin  bond  the  following 
words:  'Subscribed  and  acknowledged  be- 
fore me  this  28th  day  of  April,  1904,  by  J. 
G.  Leeper  and  John  W.  Graves.  D.  B. 
Shear,  Clerk  Third  District,  by  W.  H.  Clark, 
Dep.'  The  court  further  finds  said  bond 
indorsed,  'Presented,  approved,  and  filed, 
this  30th  day  of  April,  1904,'  and  the  court 
makes  note  of  the  fact  that  the  figures  '30th' 
are  not  the  original  figures  indicating  the 
day  of  the  month  upon  which  the  bond  was 
filed,  for  it  clearly  appears  from  the  paper 
itself  that  the  figures  originally  written 
there  have  been  erased  and  the  figures  '30th' 
subsequently  written.  No  oral  testimony 
in  the  trial  of  the  cause  was  addressed  to 
the  facts  stated  in  the  third  and  second 
findings  of  fact,  touching  the  execution  and 
delivery  of  said  bond,  except  that  which 
appears  from  the  indorsements  upon  said 
bond ;  but  the  court  concludes  from  the  files 
that  said  replevin  bond  was  executed  by 
Leeper,  Graves,  &  Company  and  D.  S.  Dill 
April  18,  1904,  and  afterwards  by  J.  G. 
Lecper  and  John  W.  Graves  on  the  25  th 
day  of  April,  1904,  before  the  clerk  of  the 
district  court  of  Oklahoma  county,  as  shown 
by  their  affidavits  in  qualifying  as  such 
bondsmen,  and  that  the  order  of  replevin 
was  not  issued  until  they  did  so  sign  and 
execute  said  bond;  that  afterwards  said 
29  L.R.A.(N.S.) 


bond  was  sent  back  to  the  said  clerk  of 
Oklahoma  county  for  an  acknowledgment 
upon  the  instrument  itself,  and  was  then 
marked  as  having  been  acknowledged  on  the 
28th  day  of  April,  instead  of  the  25th,  as 
sworn  to  before  the  same  clerk,  and,  hav- 
ing afterwards  been  returned  to  the  district 
clerk  at  Hobart,  the  file  mark  was  changed 
to  April  30th."  The  objection  which  coun- 
sel make,  as  is  seen,  does  not  in  any  way 
aifect  the  merits  of  the  bond  given,  or 
change  in  any  particular  the  liability  which 
the  parties  thereto  sought  to  incur.  The 
bond  was  executed,  and  all  things  neces- 
sary to  be  done  by  the  parties  were  per- 
formed, prior  to  the  issuance  of  the  re- 
plevin order.  The  end  which  was  sought  to 
be  attained  on  their  part  was  to  secure  the 
property,  and  this  was  accomplished,  and 
the  objection  which  is  here  made  is  of  a 
technical  character,  which,  after  the  benefits 
of  the  bond  have  been  received,  cannot  be 
looked  upon  with  favor.  Wells,  Replevin, 
§  436;  Cobbey,  Replevin,  §  1288;  Cook  v. 
Bank  of  Kentucky,  5  J.  J.  Marsh.  163;  Cen- 
tral Nat.  Bank  v.  Brecheisen,  65  Kan.  807, 
70  Pac.  895;  Cady  v.  Eggleston,  11  Mass. 
282;  24  Am.  &  Eng.  Enc.  Law,  pp.  533,  534, 
and  cases  therein  cited.  The  rule  as  de- 
clared in  Wells  on  Replevin,  supra,  is  as  fol- 
lows: "The  general  rule  is  well  settled 
that  the  plaintiff  in  replevin  who  has  had 
the  property  delivered  to  him  on  his  writ 
cannot  dispute  the  validity  of  the  bond  on 
any  mere  technical  grounds  or  for  any  fail- 
ure to  comply  with  the  statutory  process 
as  to  the  manner  of  its  execution.  The  rule 
in  all  such  cases  seems  to  be  based  on  the 
idea  that  the  party  who  has  obtained  de- 
livery of  the  property  by  virtue  of  his  suit 
and  by  filing  his  bond  has  had  all  the  bene- 
fit which  would  accrue  if  the  bond  had  been 
formal,  and  is  estopped  from  questioning  its 
validity  on  the  ground  of  formal  or  tecli- 
nical  defects."  In  the  case  of  Cady  v. 
Eggleston,  supra,  it  was  contended  that  the 
bond  was  void  because  not  completed  until 
after  the  writ  was  served,  which  is  sub- 
stantially the  contention  of  counsel  for  the 
company  in  this  case.  Speaking  to  this 
point.  Chief  Justice  Parker,  who  prepared 
the  opinion  for  the  court,  said:  "It  has 
been  contended  by  the  counsel  for  the  de- 
fendants that  the  bond  is  void  and  of  no 
effect,  because,  as  the  writ  of  replevin  is  by 
the  terms,  of  it  effectual  only  upon  the  giv- 
ing of  the  bond  by  the  plaintiff  in  the  suit 
with  sureties,  and  as  no  such  bond  was 
given  until  many  days  after  the  writ  was 
served,  the  whole  process  was  void.  .  .  . 
Although  the  defendant  in  replevin  might, 
by  plea  in  abatement  or  by  motion,  have 
avoided  the  process,  yet  we  are  of  opinion 
that  the  plaintiff  in  replevin  cannot  himself 
48 
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set  up  this  defense  to  defeat  his  own  bond. 
He  has  availed  himself  of  it,  so  far  as  to 
have  a  trial  upon  the  question  of  property; 
and  it  would  be  strange  imbecility  in  the 
law  to  permit  him  to  set  up  his  own  fraud 
or  negligence  io  discharge  him  from  the 
proper  consequences  of  the  suit.  He  suffered 
his  name  to  be  made  use  of  to  take  out  of 
the  custody  of  the  law  property  which  did 
not  belong  to  him,  permitted  the  action  to 
proceed  to  trial,  and  claimed  the  property 
until  judgment  was  rendered  against  him." 
Furthermore,  §  6689  of  the  Compiled  Laws 
of  Oklahoma  of  1909  provides  that  the  order 
shall  not  be  issued  by  the  clerk  until  there 
has  been  executed  in  his  office  the  under- 
taking required.  In  keeping  with  this  stat- 
ute, the  order  issued  recited  that  Leeper, 
Graves,  &  Company  had  filed  "its  affidavit 
and  undertaking  as  required  by  law,  in  the 
office  of  the  clerk  of  said  court,  in  order  to 
obtain  an  order  for  the  immediate  delivery 
of  said  goods  and  chattels."  The  rule 
seems  to  be  that  under  such  a  statute, 
where  the  undertaking  is  indorsed  as  hav- 
ing been  filed  at  a  date  subsequent  to  the 
issuance  of  the  writ,  that  this  irregularity 
is  immaterial  where  it  was  in  fact  executed 
at  a  prior  date,  and  the  writ  itself  recites 
that  before  its  issuance  an  undertaking 
was  filed.  Hook  v.  Fenner,  18  Colo.  283,  36 
Am.  St.  Rep.  277,  32  Pac.  614;  Baker  v. 
Pope,  49  Ala.  415.  We  therefore  conclude 
that  the  bond  filed  by  the  parties  in  this 
case,  on  which  the  possession  of  the  prop- 
erty was  secured,  having  served  at  their  in- 
stance the  purpose  for  which  it  was  in- 
tended, is  not  rendered  void  by  reason  of 
any  irregularity  in  the  time  of  its  execu- 
tion or  filing. 

The  next  proposition  presented  by  counsel 
for  the  company  is  one  of  greater  difficulty. 
The  bond  given  is  provided  for  by  §  5689  of 
the  statutes,  supra,  and  binds  the  obligors 
that  the  plaintiff  shall  duly  prosecute  the 
action  and  pay  all  costs  and  damages  which 
may  be  awarded  against  it,  and,  if  the  prop- 
erty be  delivered  to  it,  that  it  will  return 
the  same  to  the  defendant  if  return  be  ad- 
judcfcd.  On  the  trial  of  the  replevin  action, 
judgment  was  rendered  for  a  return  of  the 
property,  and,  in  the  event  the  return  there- 
of could  not  be  had,  then  for  the  sum  of  $4,- 
855  in  money,  the  value  thereof.  This  judg- 
ment was  rendered  on  the  21st  day  of  Sep- 
tember, 1905.  On  the  19th  of  October  fol- 
lowinfT,  an  agent  for  the  company  went  to 
Ilobart,  called  upon  the  cashier  of  the  bank 
for  the  purpose  of  making  a  tender  of  the 
bridges.  Although  there  appears  to  be  some 
slight  discrepancy  in  the  testimony,  we 
think  it  shows  substantially  that  a  tender 
was  made,  and  that  it  was  rejected  on  the 
part  of  the  bank  for  two  reasons:  First, 
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that  the  same  was  not  made  within  a  rea- 
sonable time;  and,  second,  that  it  was  de- 
sired on  the  part  of  the  bank  to  check  up 
the  different  parts  of  the  property  to  ascer- 
tain whether  or  not  it  was  all  there.    The 
court  in  reference  to  this  matter  finds  ai 
follows:     "On  the  19th  of  October,   1905, 
Leeper,    Graves,    &    Company   notified    the 
bank  that  they  would  return  the  property, 
and  for  that  purpose  had  a  part  of  it  load- 
ed on  wagons  and  hauled  to  the  bank.    The 
officer  of  the  bank  in  chaige  at  the  time 
refused    to   receive    it   or    any   portion   of 
it    until    the    several    bridges    and    their 
several   parts   could   be   invoiced,    and   the 
fact    determined    as    to    whether    or    not 
the  complete  structures  were  there.     Two 
of    the    bridges     involved     were    at    that 
time  at  Snyder,  a  distance  of  20  or  25  miles 
away,  and  another  at  the  town  of  Gotebo, 
some  10  miles  distant.     The  bridges  were 
checked  over  and  parts  of  them  found  to  be 
missing.     No  tender  of  the  missing  parts 
was  made."     Upon  this  finding,  the  court 
came  to  the  following  oonclusions  of  law: 
Second.   ''That  it  was  necessary  for  the  de- 
fendants herein,  Leeper,  Graves,  &  Company, 
in  order  to  escape  liability  upon  their  re- 
plevin bond,  to  tender  a  return  of  the  com- 
plete structures,  or  to  have  obligated  them- 
selves to  have  made  the  structures  complete 
by  supplying  any  necessary  part  found  to  be 
missing,  and,  having  failed  to  do  so,  they 
are  liable  upon  their  bond  in  the  amount  of 
the    plaintiff's    interest    therein,    which    is 
found  to  be  $4,855.  Third.  That  the  defend- 
ants, Leeper,  Graves,  &  Company,  took  and 
received  possession  of  said  property  under 
and  by  force  of  the  bond  sued  on  in  this 
action,  and*  are  therefore,  together  with  their 
sureties,  liable  to  the  plaintiff  in  the  amount 
above  stated."     That  the  tender  was  made 
within  a   reasonable   time  we  think  there 
can  be  no  doubt.   Nor  was  the  bank  acting 
beyond  its  rights  when,  on  being  tendered 
the  property,   it  asked  either  for  time  to 
consult    with    its   attorneys,    or    to   check 
over  the  property  tendered  to  ascertain  what 
it  was  receiving.   Hunt,  Tender,  §  418.   The 
property  involved  in  this  action  consisted 
of  eight  steel  bridges,  five  of  which  were  in 
the  town  of  Hobart,  at  which  place  was  lo- 
cated the  bank.    The  other  three  were  in 
two  other  towns  located  in  the  same  county. 
On  the  ground  of  the  sufficiency  of  a  tender 
of  bulky  articles,  such  as  are  here  involved, 
the  rule  seems  to  be,  as  stated  by  the  su- 
preme court  of  Oregon  in  the  case  of  Capital 
Lumbering  Co.  v.  Learned,  36  Or.  544,  78 
Am.  St.  Rep.  792,  59  Pac.  454,  that  "when  a 
return  of  personal  property  is  adjudged  in 
an  action  for  its  recovery,  it  is  the  duty  of 
the  plaintiff,  if  he  has  secured  possession 
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thereof  pending  the  litigation,  and  would 
escape  the  penalty  of  his  undertaking,  to 
take  active  measures  to  redeliver  it  to  the 
defendant,  within  a  reasonable  time,  in  the 
same  condition  as  when  taken.  Cobbey, 
Replevin,  §  1182;  Parker  v.  Simonds,  8  Met. 
206;  Berry  ▼.  Hoeffner,  66  Me.  170.  This 
rule  imposes  upon  the  plaintiff  in  such  case 
the  duty  of  seeking  the  defendant  in  the 
action,  and  tendering  the  property  to  him,  if 
it  be  readily  capable  of  manual  delivery; 
but,  if  such  a  course  is  difficult  by  reason 
of  its  bulky  character,  an  offer  to  redeliver 
it  to  the  defendant  is  all  that  the  law  en- 
joins. Thus,  in  an  action  for  the  possession 
of  a  steam  engine,  boiler,  engine  house, 
office,  and  hay  scales,  it  was  adjudged  that 
the  property  be  returned  to  the  sheriff^who 
had  levied  thereon,  but  had  not  removed  it 
from  the  place  where  it  was  then  situated. 
The  plaintiff  offered  to  return  it  at  the 
place  where  it  was  seized,  but  the  sheriff 
refused  to  accept  it,  and  thereafter  com- 
menced an  action  to  recover  its  value,  where- 
upon he  was  perpetually  enjoined  from  en- 
forcing the  alternative  judgment;  the  court 
holding  that  the  property  was  of  such  a 
cumbrous  nature  as  to  render  its  removal 
inconvenient,  and  that  the  plaintiff  had  done 
all  that  the  law  required  of  him  in  such 
cases.  Frey  v.  Drahos,  10  Neb.  694, 7  N.  W. 
319.  So,  too,  in  Gans.  v.  Woolfolk,  2  Mont. 
458,  a  carpet  containing  600  yards,  tacked 
to  a  floor,  and.  not  removed  by  the  sheriff 
who  seized  it,  was  adjudged  to  be  re- 
turned to  him;  and  it  was  held  that  the 
carpet  was  so  bulky  as  to  render  it  neces- 
sary that  the  parties  entitled  to  it  should 
designate  soipe  convenient  place  to  receive 
it,  and,  in  the  absence  of  such  designation, 
the  plaintiff  could  select  a  proper  place  for 
its  delivery.  Mr.  Justice  BlaKc,  speaking 
for  the  court,  in  rendering  the  decision, 
says;  The  carpet  was  a  bulky  and  cumber- 
some article,  and  the  respondents  were  not 
required  to  tender  it,  like  money,  to  the  ap- 
pellants wherever  found.  They  were  obliged 
to  deliver  the  property  at  some  particular 
place.  If  the  appellants  neglected  or  refused 
to  appoint  the  place,  the  respondents  had 
the  right  to  select  it,  with  a  reasonable  re- 
gard for  the  convenience  of  the  appellants, 
and  there  deliver  the  goods.' "  So  that  the 
company  did  all  that  was  required  of  it  in 
tendering  the  return  of  the  bridges  in  this 
case  as  it  did.  On  an  offer  being  made  to 
return  or  deliver  personal  property  sufficient 
to  constitute  a  valid  tender,  where  the  party 
who  makes  the  tender  is  acting  within  his 
legal  rights,  it  is  the  duty  of  the  one  to 
whom  the  tender  is  made  to  accept  and  re- 
ceive the  property,  and,  whether  it  is  re- 
fused or  accepted  under  such  a  condition, 
the  title  thereto  vests  at  once  in  the  obligee, 
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and  the  obligation  to  the  extent  of  the  duty 
is  thereby  performed.  Hunt,  Tender,  §  391; 
Games  v.  Manning,  2  G.  Greene,  251.  And 
this  seems  to  be  the  rule  obtaining  where 
property  is  sought  to  be  returned  in  accord- 
ance with  a  judgment  in  replevin.  Schrader 
V.  Wolflin,  21  Ind.  238.  The  tender  made 
by  the  company  was  Anally  rejected  by  the 
bank  immediately  after  checking  the  bridges 
over  and  ascertaining  that  certain  parts 
were  missing,  and  an  action  was  begun 
within  a  few  days  on  the  bond.  The  court 
in  its  second  conclusion  flnds,  as  we  have 
seen,  that,  in  order  to  escape  liability  upon 
the  bond,  it  was  necessary  for  the  company 
to  tender  a  return  of  the  complete  struc- 
tures, or  to  have  obligated  itself  to  make 
them  complete  by  supplying  any  necessary 
parts  found  to  be  missing.  The  return  of 
the  sheriff  shows  that,  under  the  company's 
action,  he  received  eight  steel  bridges,  de- 
scribing and  specifying  them  only  by  set* 
ting  out  their  lengths  and  dimensions.  On 
the  trial  of  this  action  the  expert  who 
checked  the  bridges  over  made  a  detailed, 
itemized  invoice  of  each  of  the  bridges.  It 
appears  that  two  of  the  bridges  were  40,  two 
of  them  60,  two  of  them  60,  one  70,  and  one 
80  feet  in  length.  Neither  the  bridges  nor 
the  different  portions  thereof  were  itemized 
or  valued  on  the  trial.  The  value  of  the  en- 
tire eight  was  fixed  at  one  lump  sum. 

An  expert  called  by  the  bank  for  the  pur- 
pose of  checking  the  bridges  at  the  time  of 
the  tender,  after  detailing  in  full  all  of  the 
different  separate  items,  consisting  of  beams, 
posts,  nuts,  hangers,  bolts,  pins,  etc.,  going 
to  make  up  each  of  them,  then  gave  the 
following  testimony:    ' 

Q.  What  would  you  say,  Mr.  Hamson,  as 
to  the  material  that  you  have  testiHed  to 
finding  there  being  the  necessary  parts  to 
constitute  a  one  80-foot  span  16-foot  road- 
way bridge,  one  70-foot  span  16-foot  road- 
way bridge,  two  60-foot  span  Id-foot  road- 
way bridges,  two  50-foot  span  16-foot  road- 
way bridges,  two  40-foot  span  16-foot  road- 
way bridges? 

A.  I  would  say  it  was  incomplete. 

Q.  Go  ahead,  and  in  your  own  way  state 
what  parts  were  missing  that  would  be  nec- 
essary to  make  these  five  complete  bridges. 

A.  There  was  a  part  of  one  counter  rod, — 
one  end  of  it  was  missing.  It  would  be  of 
no  use  whatever  that  way. 

Q.  What  is  a  counter  rod  used  for? 

A.  It  is  to  help  support  the  bridge  so 
that  it  will  not  sag  under  a  load. 

Q.  Uow  many  of  such  counter  rods  are 
essential    to    a    span? 

A.  Well,  they  can't  get  along  with  less 
than  four,  and  the  number  depends  on  the 
size  of  the  span  and  the  material  used. 
Might  use  four  in  making  one  bridge,  and  in 
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a  large  and  stronger  bridge  they  would  have 
to  use  eight  of  the  same  sized  material. 

Q.  Were  there  any  other  such  counter 
rods  missing? 

A.  No.  sir. 

Q.  What  else  was  missing  of  the  parts 
necessary  to  make  up  these  five  bridges? 

A.  There  were  fifty-two  nuts  short. 

Q.  Where  was  that? 

A.  Hobart. 

Q.  Anything  else? 

A.  There  were  two  floor  beams  short. 

Q.  These  floor  beams,  what  are  they  used 
for? 

A.  They  run  underneath  the  bridge  from 
one  truss  to  another  to  hold  up  the  floor. 
The  entire  floor  rests  upon  them. 

Q.  What  else  short? 

A.  I  believe  that  is  all  I  can  figure  out 
on  Hobart. 

Q.  Did  you  find  these  missing  parts  either 
at  Snyder  or  Gotebo? 

A.  There  were,  I  think,  some  at  Snyder. 

Q.  What  did  you  find  at  Snyder  that  was 
missing  at  Hobart? 

A.  I  do  not  think  I  found  anything  at 
Snyder  that  was  missing  at  Hobart. 

Q.  Did  you  find  any  of  these  parts  at 
Gotebo? 

A.  There  was  supposed  to  be  two  bridges 
at  Snyder. 

Q.  What  did  you  find  missing  there,  if 
anything? 

A.  I  found  shortage  of  eight  pins. 

Q.  What  were  those  pins  used  for? 

A.  They  were  used  to  connect  the  bridges 
at  the  panel  points. 

Q.  I  will  get  you  to  explain  what  the 
panel  is  in  the  construction  of  a  bridge. 

A.  A  panel  is  a  division  of  a  bridge.  All 
spans  are  divided  into  a  certain  number  of 
parts,  equal  parts,  and  one  of  these  parts 
is  a  panel,  and,  where  it  meets  another 
panel,  it  must  be  connected.  They  are  con- 
nected by  bars  lapping  over  pins  passing 
through  the  eyes. 

Q.  Was  there  anything  else  missing  at 
Snyder  ? 

A.  There  was  one  post  shoe  missing. 

Q.  What  is  a  post  shoe? 

A.  A  post  shoe  is  a  metal  base  that  one 
corner  of  the  bridge  rests  upon. 

Q.  There  would  be  four  post  shoes  to  each 
span? 

A.  Yes,  sir. 

Q.  And  in  the  absence  of  one  of  these 
post  shoes,  could  the  bridge  be  put  in  place? 

A.  No,  sir. 

Q.  What  else  was  missing  at  Snyder? 

A.  Two  diagonal  rods. 

Q.  Explain  what  the  diagonal  rods  arc 
used  for? 

A.  They  run  from  the  point  in  the  prin- 
29  L.R.A.(N.S.) 


cipal  part  of  the  bridge  to  a  point  in  tr« 
lower  part  of  the  bridge  diagonally  op>- 
aite.     Their  vocation  is  that  of  a  brace. 

Q.  Is   there   anything  else? 

A.  Three  lateral  rods  short. 

Q.  What  is  the  purpose  of  a  lateral  tM* 

A.  A  lateral  rod  is  a  brace  that  tm\^ 
under  the  bridge  from  one  panel  point  to 
another  diagonally  opposite,  and  they  «.rV 
in  pairs,  and  there  should  always  be  ac 
even  number.  Their  office  is  to  keep  tLe 
sides  of  the  bridge  from  swaying. 

Q.  Anything  else? 

A.  Eight  chord  bars. 

Q.  Explain  what  a  chord  bar  is? 

A.  A  lower  part  of  a  bridge  extendir* 
from  one  bar  to  another  is  called  a  ch<:'. 
that  is  made  of  an  equal  number  of  d;v- 
sions,  and  the  parts  that  go  to  make  u;- 
that  division  are  called  bars.  TheT  hi.€ 
an  eye  in  each  end. 

Q.  What  is  the  office  of  a  chord  bar? 

A.  Well,  it  is  simply  to  hold  the  brio;.'^ 
together.  It  would  not  exist  without  :t 
It  is  one  of  the  main  parta. 

Q.  Was  there  anything  else  missing  a1 
Snyder  ? 

A.  There  was  tw^o  sections  of  top  ebon! 
missing. 

Q.  What  is  a  top  chord? 

A.  It  is  the  second  principal  member  a^  i 
works  in  conjunction  with  the  lower  cJkt  ; 
It  is  the  highest  part  of  the  bridge  in  tN 
horizontal  direction.  I  believe  that  i?  ii 
I  discovered  wrong  at  Snyder. 

Q.  Was  there  a  sufficient  supply  of  dbs 
at  Snyder? 

A.  Nine  nuts  missing  at  Snyder. 

Q.  Now,  in  your  examination,  did  y;)| 
find  any  of  these  missing  parts  either  i 
Gotebo  or  Hobart? 

A.  I  found  two  pieces  top  chord  at  ol 
hart  short  at  Snyder. 

Q.  How  many  pieces  were  missing 

A.  Two. 

Q.  That  is  to  say  there  were 
pieces  of  top  chord  at  Hobart? 

A.  Yes,  sir. 

Q.  What  was  the  shortage  at  Got«  Si^ 

any? 

A.  There  was  short  four  lateral  roif? 
no  nuts  for  the  lateral  rods  that  were  tl 
that  is,  four  nuts  short;  twenty -four  c^t 
or  keys. 

Q.  What  are  they? 

A.  They   are   spring   metal    cut   to   ^ 
through  the  hole  in  the  pin  to  hold  it 
place   after    pin   has   been    placed   t*  - 
the  eye. 

Q.  Is  tliere  anything  else  missing  at 

tebo? 

A.  That  is  all  that  was  short  thert*, 
lieve. 

Q.  Did  you  find  any  of  those  bridg^ia 
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plete,  80  that  it  could  be  put  in  place  if 
it  was  desired  to  be  used? 

A.  No  sir;  I  did  not. 

Q.  You  found  tliem  all  lacking  in  some 
essential  part? 

A.  Well,  they  were  all  lacking  in  some 
part. 

Q.  How  many  parts  of  them  did  you  find 
lacking  in  essential  or  necessary  parts? 

A.  I  found  three. 

No  contention  is  made  that  the  company 
did  not  receive  these  missing  articles  in  the 
replevin  action,  nor  was  there  any  evidence 
offered  to  show  that  they  were  withheld  in 
bad  faith,  nor  were  not  such  that  either 
of  the  parties  could  go  into  the  open  market 
and  readily  purchase  and  replace,  as  they 
would  any  other,  item  of  personal  prop- 
erty. And,  if  the  rule  obtains  that  a  plain- 
tiff in  an  action  of  replevin,  under  a  judg- 
ment requiring  him  to  return  the  property 
taken,  may  return  less  than  the  whole  wh^n 
part  is  lost,  then  to  our  minds  the  bond 
which  is  given  in  such  a  case  would  be  re- 
sponsive to  the  requirement  suggested  by 
the  court  in  its  second  conclusion,  wherein 
it  is  held  that  the  company  should  have  ob- 
ligated itself  to  have  made  the  structures 
complete  by  supplying  any  necessary  part 
found  to  be  missing.  On  the  question  as 
to  whether  a  plaintiff  against  whom  a  judg- 
ment has  been  rendered  in  replevin  may  re- 
turn a  portion  of  the  property,  and  receive 
credit  therefor,  being  liable  for  the  unre- 
turned  portion  on  his  bond,  or  whether  he 
must  tender  all  or  none,  the  authorities 
are  not  entirely  harmonious.  The  follow- 
ing cases  hold  that  a  partial  return,  with 
a  monetary  liability  for  the  unreturned 
portion,  is  not  permissible,  and  that  a  plain- 
tiff under  such  a  state  of  facts  must  return 
all,  or  pay  the  judgment  for  the  entire 
amoimt  of  the  property  received.  Whet- 
more  V.  Rupe,  65  Cal.  237,  3  Pac.  851; 
Pauls  V.  Mundine,  37  Tex.  Civ.  App.  601, 
85  8.  W.  43;  Kingsley  v.  Sauer,  17  Misc. 
544,  41  N.  Y.  Supp.  248;  Stevens  v.  Tuite, 
104  Mass.  328.  However,  by  far  the  great- 
er number  of  authorities,  and  in  our  judg- 
ment with  the  better  reasoning,  depending 
somewhat  on  the  particular  facts  in  each 
case,  support  the  rule  that  in  an  action  of 
replevin,  where  the  plaintiff  secures  pos- 
session of  the  property,  and  on  the  trial 
a  judgment  is  rendered  requiring  its  re- 
turn or  the  value  thereof  in  case  a  return 
cannot  be  had,  it  is  the  duty  of  plaintiff 
in  good  faith  to  tender  in  as  good  condi- 
tion as  received  all  of  the  same  within  a 
reasonable  time,  and  it  is  the  duty  of  de- 
fendant to  accept  such  a  tender,  and  re- 
ceive the  property  or  a  substantial  part 
thereof,  and  recoup  any  damages  suffered 
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on  the  replevin  bond.  See  Wells  on  Re- 
plevin, §  422,  and  authorities  therein  cited; 
Shinn,  Replevin,  §  679;  CJobbey,  Replevin, 
§  3389;  Washington  Ice  Co.  v.  Web- 
ster, 125  U.  S.  426,  31  L.  ed.  799,  8  Sup.  Ct. 
Rep.  947;  Larabee  y.  Cook,  8  Kan.  App. 
776,  61  Pac.  815;  Harte  v.  Wendell,  26  111. 
App.  274;  Edwin  v.  Cox,  61  III.  App.  567; 
Allen  v.  Fox,  61  N.  Y.  662,  10  Am.  Rep. 
641;  Yelton  v.  Slinkard,  85  Ind.  190;  Arch- 
er v.  Long,  47  S.  C.  556,  25  S.  E.  84;  Reavls 
V.  Horner,  11  Neb.  479,  9  N.  W.  643;  John- 
son V.  Mason,  64  N.  J.  L.  258,  45  Atl.  618; 
Pickett  V.  Bridges,  10  Humph.  171;  Pabst's 
Brewing  Co.  v.  Rapid  Safety  Filter  Co.  64 
Misc.  305,  105  N.  Y.  Supp.  962.  The  un- 
derlying reason  for  the  foregoing  rule 
grows  out  of  the  fact  that  whatever  right 
of  ownership  or  tenure  is  held  in  property, 
either  real  or  personal,  is  in  consequence 
of  and  subject  to  the  provisions  of  the  law. 
All  rights  relating  to  property  by  which 
we  hold,  own,  possess,  or  use  it,  are  just 
such  as  the  law  gives  us.  A  party  claim- 
ing the  right  of  ownership  in  and  of  im- 
mediate possession  to  personal  property, 
and  seeking  to  enforce  such  right,  may  bring 
replevin  or  detinue,  or,  if  he  elects,  he  may 
abandon  the  property  to  his  adversary  and 
sue  in  trover.  In  trover,  however,  it  is  not 
the  property  or  its  possession  which  he 
seeks,  but  damages  sufficient  to  cover  its 
value;  while  in  replevin  or  detinue  it  is 
primarily  the  property  which  he  is  pur- 
suing, and  he  takes  a  judgment  for  its  value 
only  in  the  absence  of  ability  to  secure 
the  specific  articles  claimed.  Hence  the  dis- 
tinctive difference  between  the  two  proceed- 
ings helpful  in  determining  the  rule  in  eith- 
er is  that  in  the  one  it  is  money  in  lieu 
of  property  which  is  sought,  and  in  the  oth- 
er it  is  possession  of  specific  personal  prop- 
erty, and  not  money  which  is  the  object 
of  the  action.  The  foregoing  thought  is  ex- 
pressed by  the  court  of  appeals  of  New  York 
in  the  case  of  Allen  v.  Fox,  supra,  in  the  fol- 
lowing language:  "In  the  action  of  trover, 
the  plaintiff  does  not  seek  to  recover  his 
property,  but  its  value  as  a  substitute  for 
the  property.  He  abandons  the  property  to 
the  defendant,  preferring  to  pursue  him  for 
its  value.  He  makes  a  kind  of  forced  sale 
of  it,  without  any  expectation  or  intention 
of  retaking  it.  Hence  in  such  cases  he  can 
be  expected  at  once  to  go  into  the  market 
and  supply  himself  with  the  same  property 
at  its  market  value  if  he  desires  it.  But 
in  the  action  of  replevin,  the  plaintiff  seeks 
to  recover  the  property,  and  is  in  all  stages 
of  the  case  to  final  judgment  in  pursuit  of 
that,  and-  not  its  value.  And  during  the 
whole  time  the  defendant  may  have  the  pos- 
Rossion  and  the  use  (if  it  can  be  used)  of 
his   property.     At  the   termination  of  the 
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Buit  it  is  not  optional  with  him  to  take 
the  property  or  its  value.  If  the 
defendant  has  the  property,  and  will  permit 
him  to  take  it,  he  is  obliged  to  take  it."  A 
party  in  good  faith  claiming  personal  prop- 
erty in  the  possession  of  another  has  a  right 
to  submit  his  claims  to  a  court  for  judg- 
ment, and  this  without  imminent  danger  oi 
being  compelled  to  buy  or  pay  for  the  prop- 
erty, if  it  is  afterward  held  he  is  not 
entitled  to  it.  This  is  one  of  the  burdens 
with  which  our  tenure  of  personal  property 
is  encumbered  by  the  law.  We  hold  it  sub- 
ject to  the  exercise  by  others  of  this  right, 
and  replevin  is  primarily  an  action  for 
property,  and  not  money. 

In  the  case  at  bar,  as  the  parts  of  the 
different  bridges  which  were  not  tendered 
constituted  but  a  small  fraction  of  the  en- 
tire amount  of  the  property  taken,  and 
there  was  no  showing  that  the  same  could 
not  be  readily  procured  in  the  open  market, 
or  were  within  plaintiff's  control,  we  can 
see  no  reason  why  a  party  in  such  a  case 
should  not  be  required  to  accept  the  great 
bulk  of  the  property  involved,  and  recoup 
on  the  bond  given  for  such  as  was  missing. 
Counsel  for  the  bank  in  their  brief  ask  if 
a  wagon  be  replevied,  and  plaintiff  be  re- 
quired to  restore,  could  he  tender  the  tail 
gate,  and  require  its  acceptance?  To  this 
we  will  say  that  we  think  not,  but  should 
the  wagon  be  tendered  entire  with  the  excep- 
tion of  the  tail  gate,  which  it  was  not  with- 
in the  power  of  plaintiff  to  restore, — ^that 
is,  was  lost,  and  not  wilfully  withheld, — we 
believe  that  its  acceptance  would  be  required 
with  an  allowance  of  damages  therefor.  So 
it  will  be  seen  the  conclusion  to  which  we 
have  come  is  that,  by  the  bond  given,  the 
company  had  obligated  itself  to  make  the 
structures  tendered  complete  as  they  were 
when  they  received  them,  or,  to  the  same 
end,  make  the  obligees  whole  for  all  loss  or 
damages  suffered.  In  the  case  of  George  R. 
Barse  Live  Stock  Commission  Co.  v.  Mc- 
Kinster,  10  Okla.  708,  64  Pac.  14,  the  trial 
court  committed  error  in  its  instructions  as 
to  the  amount  of  damages  recoverable  in  an 
action  of  replevin  brought  for  certain  live 
stock.  In  the  consideration  of  the  case  the 
supreme  court  of  the  territory  of  Oklahoma 
said:  ''The  judgment  as  to  the  ownership 
of  the  animals  is  affirmed,  and  reversed  as 
to  the  amount  of  damages  assessed,  and  the 
cause  is  remanded  to  the  district  court  with 
directions  to  set  aside  the  judtrmcnt  and 
verdict  as  to  the  value  of  the  cattle,  and  re- 
submit the  question  of  value  and  damap;os 
to  a  jury,  unless  a  jury  is  waived,  and  try 
said  issue  in  accordance  with  tlie  views  ex- 
pressed in  this  opinion." 

This  practice  commends  itself  to  us,  and 
in  the  case  at  bar  the  judgment  of  the  trial 
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I  court  is  affirmed  in  all  things,  with  the  ex- 
j  eeptions  of  the  second  and  third  conclusions 
of  law,  and  the  cause  is  remanded  to  the 
trial  court  to  enable  plaintiffs  to  establish 
and  recover  damages  in  accordance  with  the 
rule  laid  down  in  this  opinion. 

Turner,  Williams,  Hayes,  and  Kane, 

J  J.,  concur. 
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GLENNVILLE  INVESTMENT  COMPANY, 
,    Plff.  in  Err.,     . 

T. 

B.  H.  GRACE. 
(134  Ga.  572,  68  S.  E.  301.) 

liOttery  *  distribution  of  lots. 

Where  an  owner  of  land  divided  it  into 
a  considerable  number  of  lots  varying  wide- 
ly in  value,  and  made  contracts  purporting 
to  sell  a  certain  number  of  lots  to  various 
parties,  without  reference  to  what  lots 
were  to  be  sold  to  any  particular  person, 
this  being  left  for  determination  later, 
and  after  a  certain  number  of  "applica- 
tions'' had  been  sold,  at  an  appointed 
time,-  the  names  of  purchasers  were,  by  a 
committee  of  such  purchasers,  put  into 
one  box  and  the  numbers  of  the  lots  placed 
in  another,  under  rules  prescribed  by  and 
at  the  direction  of  the  seller,  and  names 
and  numbers  were  drawn,  the  agp-eement 
being  that  the  lots  drawn  in  connection 
with  the  name  of  a  purchaser  should  be 
conveyed  to  him  by  the  seller,  this  was  a 
lottery  scheme,  and  illegal;  and  such  an 
agreement  was  not  enforceable  by  an  equit- 
able proceeding  for  specific  performance, 
brought  by  one  who  drew  certain  lota. 

(June  15,  1910.) 

ITMIROR  to  the  Superior  Court  for  Tatt- 
le nail  County  to  review  a  judgment 
overruling  a  demurrer  to  the  petition  in  a 
suit  to  compel  specific  performance  of  a 
contract  to  convey  a  town  lot.    Reversed. 

Headnote  by  Lumpkin,  J. 

Note.  —  The  question  whether  a  distribu- 
tion of  parcels  of  land  by  chance  is  a  lot- 
tery is  treated  in  the  note  to  Burks  v. 
Harries,  23  L.R.A.(N.S.)  626.  Since  the 
preparation  of  that  note,  the  case  of  Mc- 
Cleary  v.  Chipman,  32  Ind.  App.  489,  68 
N.  E.  320,  there  cited,  has  been  followed  in 
Ginther  v.  Rochester  Improv.  Co.  (Ind. 
App.)  92  N.  E.  698,  it  appearing  that  the 
corporation  seeking  to  enforce  contracts 
with  the  subscribers  took  no  part  in  the 
distribution  of  the  lots,  but  that  the  sub- 
Fcrihers  distributed  the  same  under  an  ar- 
rangement agreed  upon  among  themselves. 


IdlO. 
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Statement  by  liumpkln,   J.: 

B.  H.  Grace  brought  his  equitable  peti- 
tion against  the  Glennville  Investment 
Ck>mpany,  alleging  as  follows:  On  June  15, 
1907,  plaintiff  bought  from  the  defendant 
ten  lots  of  land  in  the  city  of  Glennville, 
Georgia,  as  evidenced  by  a  written  contract 
containing  the  following  terms:  "This  is 
to  certify  that  the  Glennville  Investment 
Company  has  received  of  B.  H.  Grace,  coun- 
ty Toombs,  state  Georgia,  $100,  the  first 
instalment  deposit  on  application  of  ten 
lots,  stores,  dwellings,  or  other  buildings 
in  Glennville,  Tattnall  county,  Georgia. 
The  deferred  payment  on  same  to  be  paid 
to  the  Glennville  Bank  either  by  registered 
letter,  postoffice  money  order,  express  mon- 
ey order,  or  Savannah,  Atlanta,  or  New 
York  exchange,  as  follows:  $900  six  months 
after  this  date.  Said  Glennville  Bank  will 
give  receipts  for  all  deferred  payments  by 
crediting  the  accepted  drafts  drawn  on  the 
applicant  by  this  company;  and  when  all 
deferred  payments  are  made,  said  bank 
will  deliver  draft  as  paid  in  full,  entitling 
applicant  to  warranty  deed  to  ten  lots, 
stores,  dwellings,  or  other  buildings  on  the 
day  of  opening,  without  further  expense. 
The  contract  on  the  back  hereof  is  to  con- 
stitute a  part  of  this  receipt.  Salesman 
No.  1  and  name  J.  A.  Wheeler.  No.  10 
lots."  On  back  of  contract:  **It  is  hereby 
mutually  agreed  between  Glennville  Invest- 
ment Company,  the  undersigned,  and  the 
other  holders  in  this  enterprise,  as  follows: 
First.  You  will  have  no  taxes  to  pay  until 
after  1907.  Second.  Each  applicant  holder 
certificate  of  final  payment  shall  be  en- 
titled to  a  warranty  deed  to  the  lot  or 
lots  or  parcels  of  land  of  which  he  may  be 
the  purchaser,  immediately  after  the  open- 
ing. Third.  Wbere  ten  applications  are 
sold  in  one  town,  the  applicant  must  select 
one  man  to  attend  the  opening,  and  all  pur- 
chasers must  be  represented  either  in  per- 
son or  by  proxy.  Fourth.  The  opening  and 
distribution  of  these  lots  and  land  will  be 
conducted  on  a  plan  entirely  in  keeping 
with  the  law,  and  fair  to  all,  and  shall  be 
agreed  upon  by  a  majority  of  the  purchas- 
ers present.  The  company  will  furnish 
warranty  deeds  for  them  to  distribute, 
divide,  or  dispose  of  their  lots  and  lands 
in  common  in  any  lawful  manner  they  may 
elect.  Each  application  paid  for  in  full 
will  represent  one  unit  interest  in  the 
whole  number  of  lots,  stores,  dwellings, 
or  other  property,  until  the  distribution  and 
division.  Fifth.  Should  ahy  applicant  make 
first  deposit  and  fail  or  refuse  to  make 
final  settlements,  he  will  forfeit  former 
deposits  after  ten  days'  grace,  without  no- 
tice, and  the  money  paid  by  him  shall  be 
retained  by  the  company  as  liquidated 
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damages,  time  being  of  the  essence  of  the 
within  instrument  in  respect  to  said  pay- 
ments, and  such  payments  shall  be  con- 
sidered as  payments  for  the  option  of 
buying  said  property,  and  therefore  for- 
feited. Sixth.  The  Glennville  Investment 
Company  will  not  be  responsible  for  any 
representation  made  by  any  salesman  other 
[than]  that  found  in  their  printed  liter- 
ature. Seventh.  You  will  not  be  required 
to  build  on  lots.  Eight.  No  application 
will  be  sold  to  negroes.  No  negroes  now 
own  any  land  in  the  corporate  limits  of 
Glennville.  Ninth.  Should  any  applicant 
die  after  having  purchased  four  or  less 
applications  in  this  enterprise,  and  having 
paid  60  per  cent  or  more  of  his  deferred 
payments,  then  this  company  will  donate 
the  remaining  part  of  his  indebtedness  to 
his  family  or  legal  representatives.  Tenth. 
The  opening  day  will  not  be  later  than 
February  1,  1908,  but  will  be  as  much 
sooner  as  it  is  possible  to  make  it." 
Signed  by  the  company  and  the  applicant. 
The  plaintiff  paid  the  sum  of  $100,  and 
agreed  to  pay  $900  more  in  six  months.  '1 
defendant  drew  a  draft  on  him  for  that 
amount,  which  he  accepted.  The  defendant 
deposited  the  draft  in  the  Toombs  County 
Bank,  and  drew  upon  it  the  full  face  value 
less  discount.  At  the  maturity  of  the 
draft,  by  reason  of  a  panic,  he  was  unable 
to  meet  it,  and  arranged  with  the  bank  to 
"carry  him  over  for  a  short  time."  On 
February  4,  1908,  he  started  to  the  town 
where  the  bank  was  located,  in  order  to 
take  up  the  draft,  according  to  an  arrange- 
ment which  he  had  made  with  one  of  the 
directors  of  the  bank  for  that  purpose. 
On  his  way  he  learned  that  on  that  morn- 
ing the  defendant  had  paid  the  draft  to  the 
bank  and  taken  possession  of  it.  On  De- 
cember 12,  1907,  he  had  requested  the  de- 
fendant to  meet  the  draft  for  him,  and 
the  latter  refused  to  do  so.  He  then 
"arranged  said  draft  with  the  said  bank 
as  above  set  out "  On  the  day  the  draft 
fell  due,  he  inquired  at  the  Glennville  Bank, 
the  place  designated  for  payment,  for  the 
draft.  It  was  not  there,  and  had  not  been 
since  it  was  sold  to  the  Toombs  County 
Bank.  "Your  petitioner  shows  that  the 
drawing  of  the  lots  of  land  under  and  by 
virtue  of  said  contract,  as  shown  by  Ex- 
hibit A.,  was  not  to  be  later  than  Febru- 
ary 1,  1908,  for  the  opening  day.  Your 
petitioner  shows  that  on  the  3d  day  of 
February,  1908,  the  proper  committee  met 
and  considered  all  applications  for  drawing 
as  provided  by  said  contracts  and  rules 
of  the  said  company,  your  petitioner  hold- 
ing and  owning  said  contract,  marked  Ex- 
hibit A.  .  .  .  Your  petitioner  shows 
taht   the   said   committee  of   five,   at   the 
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direction  of  the  proper  officer  of  the  said 
defendant,  placed  the  name  of  your  peti- 
tioner in  the  box  for  drawing  his  said  ten 
lots,  80  purchased  and  paid  for.  Your 
petitioner  shows  that  he  drew  by  said  ar- 
rangement the  following  lots  of  land,  to 
wit:  [Naming  by  number  and  block  eight 
lots.]  Your  petitioner  shows  that  he  drew 
the  above-named  eight  lots  at  said  draw- 
ing; that  he  endeavored  to  ascertain  the 
other  two  lots  he  drew,  and  the  said  de- 
fendant refused  to  tell  him  the  number  of 
the  other  two  lots  he  so  drew.  Your  peti- 
tioner shows  that  he  was  eligible  to  draw 
lots  until  he  drew  lot  No.  14  in  block  104, 
on  which  lot  of  land  there  is  located  a 
first-class  brick  store  worth,  together  with 
the  said  land,  the  sum  of  $3,000;  and  after 
the  drawing  was  completed,  and  it  cropped 
out  that  your  petitioner  had  good  luck 
[and]  incidentally  ascertained  the  number 
of  the  above  lot  he  so  drew,  the  said  de- 
fendant refused  to  tell  the  number  of  the 
other  two  lots,  and  also  declared  that  your 
petitioner  had  no  right  to  the  lots  he  had 
drawn  .  .  .  Your  petitioner  shows  that 
one  other  lot  he  drew  is  not  valuable,  in 
that  he  is  to  receive  in  cash  $250,  or  build- 
ings erected  thereon  to  th&t  value.  But 
your  petitioner  docs  not  know  which  lot  it 
is.  Y^our  petitioner  further  shows  that  he 
verily  believes  that  the  other  two  lots, 
the  numbers  not  known  to  your  petitioner, 
are  valuable  indeed,  their  value  and  loca- 
tion not  known  to  your  petitioner.*'  On 
the  day  following  the  drawing,  the  defend- 
ant employed  a  lawyer,  and  caused  him  to 
hasten  to  the  town  where  the  bank  which 
held  the  draft  was  located,  and  pay  it  oflf. 
This  attorney  arrived  at  the  bank  about 
two  and  one  half  hours  before  the  plaintiff 
did.  On  February  8,  1908,  the  plaintiff's 
attorney  tendered  to  the  attorney  of  the 
defendant  $911.20,  and  also  tendered  to 
its  secretary  and  treasurer  the  same 
amount,  to  pay  the  draft  which  the  de- 
fendant had  caused  to  be  taken  up.  Both 
tenders  were  refused.  The  tender  is  con- 
tinuous. The  plaintiff  prayed  "that  said  de- 
fendant be  required  to  disclose  to  your  pe- 
titioner the  numbers  of  the  other  two  lots 
of  land  so  drawn  by  your  petitioner,  and 
not  known  to  your  petitioner,  which  lots 
of  land  he  is  entitled  to,  and  their  loca- 
tion;" that  the  defendant  be  required  to 
convey  to  plaintiff  all  the  lots  of  land 
drawn  by  him  (giving  certain  numbers), 
and  also  the  other  two  lots  at  present  not 
known  to  him;  that  defendant  be  required 
to  pay  to  plaintiff  reasonable  rent  for  the 
lots,  including  improvements  thereon,  "with 
interest  on  the  said  $250  to  improve  one 
of  the  said  lots  of  land;  also  whatever  the 
amount  of  rent  may  be  due  on  the  two 
lots  of  land  not  known  to  your  petitioner;" 
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that  the  defendant  be  enjoined  from  sellin;; 
or  disposing  of  the   lots,  and  for  p^oorti^. 
The  plaintiff  amended  his  petition  by  strik- 
ing out  from  one  of  the  paragraphs,  vhi'Ji 
gave  the  number  of  the  lots  drawn  by  him, 
all  of  the  numbers  except  that  of  one  lot, 
described  as  having  a  brick  store  l(k*atf«l 
upon  it.     The  amendment  then  proceeded 
as   follows:    "Plaintiff   further  amends  h;$ 
petition  so  as  to  ask  specific  performanfv 
from  the  defendant  as  to  lot  14  in  block 
104,   being  the   brick   store   and  lot;  and 
plaintiff  strikes  from  his  petition  all  refer- 
ence  to   all   other   lots   mentioned  jn  >ji<1 
petition.     Plaintiff  so  amends  his  petitign 
without    prejudice    as    to    his    rights  and 
title  to  said  lots  so  stricken."    The  defend- 
ant's demurrer  was  overruled,  and  this  ««? 
assigned  as  error. 

Messrs.  Kelley  &  Smith  and  E.  C.  Col- 
lins for  plaintiff  in  error. 

Messrs.  Hines  &  Jordan  and  W.  T. 
Burkhalter  for  defendant  in  error. 

liompkin,  J.,  delivered  the  opinion  cf 
the  court: 

The  arrangement  sought  to  be  enforced 
was  plainly  a  lottery  scheme.     The  seller 
did  not  convey  or  contract  to  convey  any 
particular  lots  or  land  to  any  certain  pur- 
chasers.    It   received    from   proposed  pur- 
chasers arbitrarily  fixed  amounts,  witbi.»ut 
reference  to  the  relative  value  of  the  K-t^ 
into    which    it    had    divided    its    property. 
These  varied  very  much  in  value.    Wheth«-r 
a  purchaser  received  lots  of  greater  or  le** 
value  for  his  money  was  not  determined  by 
contract,  but  by  chance.     A  drawing  wt* 
had,  by  which  names  were  put  in  one  bn 
and    number    in    another,    and,    upon    the 
hazard  of  drawing  out  names  and  namber>. 
depended   the   determination   of   what   lot^ 
a   proposed   purchaser   should   get    for   hi? 
money.     The  drawing  was  conducted  by  t 
committee  of  the  proposed  purchaser?,  ur. 
der  rules  and  regulations  of  the   prop05«<i 
seller.     The   plaintiff   in   the    present   r:i5« 
appears  to  have  drawn  the  capital   prize. 
He  alleged  that  under  his  contract  he  w&« 
to  pay  $1,000,  for  which  he  was  to  receive 
ten  lots,  and  that  one  of  them   drawn  by 
him  was  of  the  value  of  $3,000,  while  other* 
were   of   considerable,    though   less,   ralue. 
The  mere  use  in  the  written  contract  cf 
such    euphonious   expressions   as    that    th« 
"opening  and  distribution  of  these  lots  and 
land  will  be  conducted  on  a  plan   entire  y 
in  keeping  with  the  law,  and  fair   to  al'.. 
and  shall  be  agreed  upon  by  a  majority  o: 
the  purchasers  present,"  will  not   serve  to 
conceal   the  real   illegality   of  the   scheme. 
The  seller  did  not  sell  a  tract  of  land  t? 
tenants    in    common,    and    leave     them    to 
divide  it  among  themselves.    It  ^ras  to  par* 
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ticipate  in  the  ''opening,"  and  did  so.  It 
was  only  to  convey  such  lots  as  were 
drawn.  The  opening  was  to  take  place 
when  ten  applications  were  sold  in  one 
town.  Disregarding  any  mere  device  of 
words,  what  was  actually  contracted  for 
by  each  so-called  purchaser  was  evidently  a 
right  to  have  a  certain  number  of  lots 
conveyed  to  him  by  the  seller,  to  be  deter- 
mined by  chance,  the  various  lots  being 
widely  different  in  value.  A  lucky  draw 
would  result  in  obtaining  valuable  lots  for 
the  amount  paid  by  the  purchaser.  An 
unlucky  draw  would  give  him  lots  of  much 
less  value  for  his  payment.  The  plain- 
tiff alleges  that,  "after  the  drawipg  was 
completed,  and  it  cropped  out  that  your 
petitioner  had  good  luck,"  the  defendant 
refused  to  convey  to  him  the  lots  drawn 
on  his  behalf;  that  he  was  absent  at  the 
time  the  drawing  took  place,  and  the  de- 
fendant would  not  even  disclose  to  him 
what  lots  were  drawn  in  his  favor,  but  that 
he  had  ascertained  several  of  them,  one 
of  them  being  a  store  lot  valued  at  $3,000. 

In  his  original  petition  he  prayed  dis- 
covery in  order  to  find  some  of  the  lots 
he  claimed  to  be  entitled  to,  and  also 
specific  performance  in  regard  to  them.  By 
amendment  he  confined  his  prayer  for  spe- 
cific performance  to  the  particular  lot  men- 
tioned. The  plaintiff's  own  allegations 
show  how  far  this  was  from  a  bona  fide 
sale  of  the  land  to  him.  Such  schemes  as 
this  are  illegal,  and  will  not  be  enforced. 
A  court  of  equity  will  not  decree  specific 
performance  of  a  promise  to  pay  a  capital 
prize  in  a  lottery  or  gift  enterprise.  Penal 
Code  1895,  §  406;  Whitley  v.  McConnell, 
133  Ga.  738,  27  L.  R.  A.  (N.  S.)  287,  134 
Am.  St.  Rep.  223,  66  S.  E.  933;  Lynch  v. 
Rosenthal,  144  Ind.  86,  31  L.R.A.  835,  55 
Am.  St.  Rep.  168,  42  N.  E.  1103;  Guenther 
v.  Bewein,  11  Iowa,  133;  Den  ex  dem. 
Wooden  v.  Shotwell,  24  N.  J.  L.  789 ;  Alle- 
bach  V.  Godshalk,  116  Pa.  329,  9  Atl.  444; 
19  Am.  &  Eng.  Enc.  Law,  p.  591.  The 
court  erred  in  overruling  the  demurrer  to 
the  petition. 

Judgment  reversed. 

All  the  Justices  concur. 
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AUGUSTA  C.  MATHER  et  al. 

V. 

EDWARD  R.  CUNNINGHAM  et  al. 

(105  Me.   326,  74  Atl.   809.) 

Probate  —  conflict  of  laws  —  foreign 
domicil  —  proof. 

1.  One  seeking  to  distribute  the  estate  of 
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a  former  resident  of  a  particular  state,  ac- 
cording to  the  laws  of  a  foreign  country  in 
which  he  resides,  must  establish  that  lie 
had  acquired  a  domicil  there  in  fact  and  in 
law. 

Domicil  —  change  —  facts. 

2.  A  chanp:e  of  domicil  as  matter  of  fact 
may  be  established  by  evidence  that  one  left 
the  state  of  his  birth  at  an  early  age  and 
returned  only  once  to  visit  his  parents, 
and  finding  that  they  had  left  the  state  again 
departed,  leaving  neither  property  nor  rela- 
tives there,  while  for  nearly  forty  years  his 
residence  and  place  of  business  was  at  a 
certain  place  in  a  foreign  country. 

Same  —  distribntion  of  estate  —  Juris- 
diction. 

3.  A  domicil  of  testacy  or  intestacy  may 
be  established  by  a  citizen  of  one  of  the 
United  States  in  that  portion  of  China  in 
which,  by  treaty,  he  is  permitted  to  enjoy 
the  laws  of  the  United  States,  so  that  in 
case  of  his  death  his  estate  is  subject  to 
the  jurisdiction  of  the  consular  court 
there  located,  and  not  to  the  courts  of  the 
state  of  his  former  domicil. 


(April  16,  1909.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Waldo  County  for  the  opinion  of  the 
full  bench  of  questions  arising  on  appeal  by 
Augusta  C.  Mather  et  al.  from  a  decree  of 
the  Probate  Court  for  Waldo  County  ap- 
pointing Albert  W.  Cunningham  adminis- 
trator of  the  estate  of  Henry  H.  Cunning- 
ham, deceased.    Decree  reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  liittleiield  &  liittlefield,  for  ap- 
pellants : 

The  "domicil"  is  the  habitation  fixed  in 
any  place  without  any  present  intention  of 
removing  therefrom. 

Oilman  v.  Oilman,  52  Me.  165,  83  Am. 
Dec  502;  Parsons  v.  Bangor,  61  Me.  457; 
Stockton  V.  Staples,  66  Me.  197. 

Declarations  of  an  intent  to  remain  in- 
definitely in  Shanghai  as  a  place  of  resi- 
dence were  admissible. 

Mutual  L.  Ins.  Co.  v.  Hillmon,  145  U.  S. 
285,  36  L.  ed.  706,  12  Sup.  Ct.  Rep.  909; 
Deer  Island  v.  Winterport,  87  Me.  37,  32 
Atl.  718;  Com.  v.  Trefethen,  167  Mass.  180, 
24  L.R.A.  235,  31  N.  E.  961;  Kreitz  v. 
Behrensmeyer,    125    III.    141,    8    Am.    St. 

Note.  —  The  very  full  discussion  in  the 
foregoing  opinion  of  the  possibility  of  an 
American  citizen  acquiring  a  domicil  of 
choice  in  that  part  of  a  foreign  country  over 
which,  by  treaty,  the  United  States  is 
permitted  to  extend  its  own  law  so  far  as  the 
property  rights  of  its  citizens  are  concerned, 
and  the  lack  of  judicial  authority  other  than 
that  there  cited  on  the  point,  render  annota- 
tion unnecessary. 
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Rep.  349,  17  N.  E.  232;  12  Rose's  Notes 
(U.  S.)  212. 

The  home  or  residence  is  where  indicia  of 
home  exists,  and  cannot  be  said  to  con- 
tinue in  a  place  where  it  previously  exist- 
ed, when  all  the  surroundings  which  make 
a  home  have  ceased  to  exist  in  that  place; 
notwithstanding  it  is  necessary  that,  for 
the  distribution  or  descent  of  property  at 
a  person's  death,  there  should  always  be 
somewhere  a  domicil. 

Greene  v.  Windham,  13  Me.  228;  Church 
V.  Rowell,  49  Me.  367;  Gilman  v.  Oilman, 
supra;  North  Yarmouth  v.  West  Gardiner, 
58  Me.  207,  4  Am.  Rep.  279;  Holmes  v. 
Greene,  7  Gray,  299;  Com.  v.  Trefethen, 
supra. 

Messrs.  Dan  ton  A  Morse  and  William 
Henry  White,  for  appellees: 

The  domicil  of  origin  of  deceased  is 
Waldo  county,  and  this  continues  unless  a 
domicil  of  choice  has  been  acquired. 

Guier  v.  O'Daniel,  1  Binn.  349,  note; 
Prentiss  v.  Barton,  1  Brock.  393,  Fed.  Cas. 
No.  11,384;  Udny  v.  Udny,  L.  R.  1  H.  L.  Sc. 
App.  Cas.  441,  9  Eng.  Rul.  Cas.  782;  King 
V.  Foxwell,  L.  R.  3  Ch.  Div.  518. 

The  facts  do  not  show  a  Chinese  domicil, 
even  if  it  be  possible  for  an  American 
citizen  to  acquire  one. 

Re  Tootal,  L.  R.  23  Ch.  Div.  534;  Mal- 
tass  V.  Maltass,  1  Rob.  Eccl.  Rep.  67;  The 
Indian  Chief,  3  C.  Rob.  29;  1  Kent,  Com. 
♦  ♦  74-80;  Abd-ul-Messih  V.  Farra,  L.  R. 
13  App.  Cas.  488,  6  Eng.  Rul.  Cas.  772; 
Hall,  Foreign  Jurisdiction  of  British  Crown, 
p.  182. 

There  is  no  such  thing  known  to  the  law 
as  an  American-Chinese  domicil  for  tes- 
tamentary purposes. 

Re  Tootal,  L.  R.  23  Ch.  Div.  532;  Abd-ul- 
Messih  V.  Farra,  supra. 

Though  the  words  "home"  and  "domicil" 
are  applicable  to  any  place  whatever,  yet 
the  place  obviously  contemplated  is  a  coun- 
try or  "territory  subject  to  one  system  of 
law." 

Dicey,  Domicil,  p.  65;  Jacobs,  Domicil, 
§§  67,  69. 

The  court  at  Shanghai  has  no  probate 
jurisdiction. 

Dainese  v.  Hale,  91  U.  8.  13,  15,  17,  23 
L.  ed.  190-192;  McDernied  v.  McDernied, 
decided  Mar.  18,  1907. 

Every  presumption  is  against  one  chan- 
ging his  national  or  quasi  national  domicil. 

Jacobs,  Domicil,  §§  121-124;  Craigie  v. 
Lewin,  3  Curt  Eccl.  Rep.  436. 

Spear,  J.,  delivered  the  opinion  of  th« 
court : 

This  is  an  appeal  from-  the  decree  of  the 
probate  court  for  Waldo  county,  dated  Sep- 
tember 11,  1900,  appointing  Albert  W.  Cun- 
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ningham  administrator  of  the  estate  of  Heo* 
ry    U.    Cunningham,    deceased,  and  comes 
here    on    report.      The   agreed  facts  sbcw 
that  Henry   H.   Cunningham  was  born  in 
1838,     in.    Swanville,    county    of   Waldo, 
Maine,  of  parents  who  were  citizens  of  tbe 
state  of  Maine  and  resident  and  domiciled  io 
said  county  and   state.     His  parents  con- 
tinued to  reside  in  Waldo  county,  Maine, 
until  1866,  when  they  removed  to  Mana^si^, 
Virginia.     He  resided  with  his  parents  in 
Waldo  county,  in  this  state,  continuou«lv 
from  his  birth  until  May  3,  1853,  the  la^: 
three   years   at   Belfast,  Maine.    In  May. 
1853,  at  the  age  of  fifteen,  he  went  to  sen 
In  1854  he.  went  to  Australia.    About  ISsT 
he  was  for  a  time  a  pilot  on  the  river  at 
Shanghai,  China.     He  was  never  marrie^ii 
and  at  the  time  of  his  death  his  only  heirs 
and  next  of  kin  were  two  brothers  and  tvo 
sisters.      He   died    at   Shanghai,  June  10, 
1905,  leaving  an  estate  of  personal  propertr 
valued  at  over  $60,000.    He  left  a  will  io 
which  he  undertook  to  dispose  of  hia  estate. 
executed  in  the  presence  of  two  witnesses. 
After  his  death  proceedings  were  had  be 
fore  the  United  States  consul  at  Shangha . 
China,  for  the  settlement  and  distribution 
of  his  estate,  and  the  various  legatees  bav« 
received  their   distributive  shares  throiurb 
the  method  usually  observed  there  in  t^e 
settlement  and   distribution  of  similar  e^ 
tates.      The    appellees,    however,  deny  tb^ 
right  of  the  consular  court  at  Shanghai  to 
thus  settle  and  distribute  the  estate  of  tie 
decedent,    upon    the    ground   that  be  bad 
never  acquired  a  domicil  in  Shanghai;  tht 
his  domicil  continued,  during  all  the  yeart 
of  his  absence,  to  be  in  Waldo  county;  that 
his   will    was   not   executed   in  accordas 
with  the  laws  of  Maine,  having  but  t^t 
witnesses;    and   that  his  estate  shouU  l< 
administered    here    as    intestate   proprtj. 
Consequently   they  applied  to  the  probaw 
court  for  the  county  of  Waldo  for  the  af- 
pointment    of    an    administrator  to  Kttl? 
the   estate.     The    appointment  was  mai^. 
from  the  decree  of  which  the  appeal  befcre 
us  was  taken. 

It  therefore  appears  that  but  two  issH'v 
one  of  fact  and  one  of  law,  are  involved  i= 
the  determination  of  this  case.  Each  pT^ 
sents  the  same  question :  Did  the  dec^i^-^* 
have  a  domicil  in  Shanghai  at  the  datt  i 
his  death  (1)  as  a  matter  of  fact;  (^  f' 
a  matter  of  law?  The  burden  is  upon  tl> 
appellants  to  establish  the  affirmative  <^ 
both  issues.  Re  Tootal,  L,  R.  23  Ch.  Pi- 
532.  We  will  first  proceed  to  the  issue  - 
fact.  Assuming,  arguendo,  that  the  i-"*" 
dent  could  acquire  a  legal  domicil  in  Shar;.*- 
hai,  do  the  necessary  facts  appear  to  sap- 
port  this  conclusion?  Domicil  may  be  «• 
tablished    in    different    wavs,    but  two  U 
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which  arc  involved  in  this  case, — domicil  of 
origin  and  domicil  of  choice.  It  was  con- 
ceded that  the  decedent  had  a  domicil  of 
origin  in  Waldo  county.  That  domicil 
continued,  whatever  the  wanderings  of  the 
decedent,  luitil  he  acquired  a  new  one  in 
some  other  locality.  In  order  to  estab- 
lish a  domicil  of  choice,  evidence  of  three 
important  facts  must  appear:  (1)  Aban- 
donment of  domicil  of  origin;  (2)  selec- 
tion of  a  new  locus;  (3)  the  animus  manen- 
di. Technically,  proof  of  (2)  and  (3)  nec- 
essarily establishes  (1).  Putting  these 
facts  in  the  form  of  a  definition,  Gilnmn  y. 
Oilman,  52  Me.  165,  83  Am.  Dec.  502, 
says:  "Domicil  is  said  to  be  the  habita- 
tion fixed  in  any  place,  without  any  pres- 
ent intention  of  removing  therefrom." 
While  the  term  "domiciF'  seems  to  possess 
more  or  less  elasticity,  there  can  be  but  one 
domicil  of  testacy  or  intestacy.  It  is  the 
latter  sense  in  which  it  will  be  here  treated. 

We  deem  it  unnecessary  to  consume  much 
time  in  discussing  the  questions  of  fact. 
The  evidence  shows  that  the  decedent  was 
in  Waldo  county  but  once  from  the  time 
he  left  it  to  the  time  of  his  death.  In  1866 
he  returned  to  visit  his  father  and  mother, 
only  to  find  that  they  had  changed  their 
residence  to  the  state  of  Virginia.  He  had 
now  neither  property  nor  relatives  left  in 
this  county.  That  he  abandoned,  and  in- 
tended to  abandon,  his  domicil  of  origin 
is  too  apparent  to  require  comment.  It 
is  also  established  that  he  made  his  home, 
established  his  business,  and  had  his  head- 
quarters, from  1869  to  the  date  of  his  death, 
in  Shanghai,  China.  In  fact,  the  evidence 
in  the  case  does  not  tend  to  show  that  dur- 
ing these  years  he  permanently  resided  at 
any  other  place.  We,  therefore,  find  no 
trouble  in  determining  that  he  selected 
Shanghai  as  his  place  of  business  and  resi- 
dence after  1869.  While  there  is  more  or 
less  conflict  in  the  testimony  respecting  his 
intention  to  remain  in  Shanghai  indefinite- 
ly, it  cannot  be  reasonably  declared  upon 
the  evidence  that  he  had  any  present  inten- 
tion of  removing  from  Shanghai  or  of  com- 
ing back  to  the  state  of  Maine.  In  other 
words,  the  court  is  of  the  opinion  that,  had 
Henry  H.  Cunningham  resided  in  England, 
France,  or  any  state  in  the  Union,  from  the 
time  he  left  Belfast  until  the  date  of  his 
death,  under  precisely  the  same  circumstan- 
ces that  are  found  in  connection  with  his 
residence  at  Shanghai,  it  would  clearly  ap- 
pear that  he  had  acquired  a  domicil  of 
choice  in  either  one  of  tliese  localities,  where 
he  had  so  resided.  Harvard  College  v.  Gore, 
6  Pick.  370.  The  animus  et  factum  con- 
curred, and  the  forum  novum  was  substi- 
tuted ^or  the  forum  originis. 

The  facts  being  sufficient  to  establish  the 
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domicil  of  the  decedent  upon  the  soil  of 
any  foreign  country,  including  that  part  of 
China  not  affected  by  treaty  relations,  we 
now  come  to  a  new  and  more  difficult  prob- 
lem: Can  an  American  under  any  circum- 
stances, whatever  the  facts,  acquire,  aa  a 
matter  of  law,  a  domicil  in  the  province  of 
Shanghai,  China,  a  place  where,  by  treaty, 
American  law  is  substituted  for  the  Chinese 
local  laws?  Although  the  decedent  may 
have  abandoned  his  domicil  of  origin,  so 
far  as  his  acts  and  intentions  were  con- 
cerned, yet  it  is  conceded,  if  he  was  prevent- 
ed by  law  from  acquiring  a  domicil  of 
choice,  that  his  domicil  of  testacy  or  intes- 
tacy would  continue  from  necessity  to  be 
that  of  origin.  Therefore  the  case  finally 
turns  upon  the  question  whether  the  dece- 
dent could,  as  a  matter  of  law,  acquire  a 
domicil  in  Shanghai.  This  proposition  raises 
two  important  questions:  First,  whether 
any  good  reason  can  bd  adduced  from  all 
the  circumstances  of  the  case  why  the  usual 
law  of  a  domicil  should  not  be  applied 
to  the  decedent's  residence  in  Shang- 
hai; second,  whether  any  decision  or  rule 
of  law,  admitting  all  the  facts  of  domicil, 
intervenes  to  inhibit  the  acquisition  of 
such  domicil.  The  first  question  involves, 
tfi  Zt'mine,  the  effect  upon  the  government 
and  territory  of  Shanghai  of  the  treaty  rela- 
tions between  this  country  and  China. 
These  relations  have  been  so  clearly  ex- 
pressed in  the  English  case,  Re  Tootal,  that 
we  adopt  the  following  paragraph  as  a 
statement  of  their  character:  "The  treaties 
do  not  contain  any  cession  of  territory  so 
far  as  relates  to  Shanghai,  and  the  effect  of 
them  is  to  confer  in  favor  of  British  sub- 
jects special  exemptions  from  the  original 
territorial  jurisdiction  of  the  Emperor  of 
China,  and  to  permit  them  to  enjoy  their 
own  laws  at  the  sepecified  places.  Similar 
treaties  exist  in  favor  of  pther  European 
governments  and  the  United  States."  Of 
course,  laws  have  been  enacted  by  all  the 
governments,  including  our  own,  to  carry 
into  effect  upon  the  territory  involved  the 
treaty  relations  of  the  parties  to  the  con- 
vention; but  the  broad  fact  that  the  treaty 
territory  is  exempt  from  local  law,  and 
under  the  rule  of  foreign  law,  raises  all 
the  questions  that  can  affect  the  establish- 
ment of  domicil  upon  treaty  soil.  We  need 
not  then  inquire  concerning  the  acts  of  Con- 
gress. To  this  situation  is  to  be  applied 
the  law  of  domicil,  its  meaning,  the  rea- 
sons for  it,  its  purpose. 

To  apply  the  law  correctly,  we  must  first 
determine  precisely  what  we  mean  by  the 
term  "domicil."  While  it  is  asserted  in 
some  courts  that  there  may  be  two  or  more 
domicile,  it  is  yet  true  that  there  can  be 
but  one  governing  the  settlement  of  estates. 
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We  have  already  referred  to  the  elements 
of  domicily  the  anivius  ct  factum,  but  have 
not  determined  whether  they  must  concur 
with  reference  to  a  community,  or  with  ref- 
erence  to  a  locality,  in  order  to  establish 
domicil;  but  we  are  clearly  of  the  opinion 
that  domicil  in  no  case  can  be  asserted  in- 
dependent of  locality.  It  expresses  but  lit- 
tle relation  to  society  or  community.  As 
was  said  in  Harvard  College  v.  Gore,  supra: 
"The  term  inhabitant,  as  used  in  our  laws 
and  in  this  statute,  means  something  more 
than  a  person  having  a  domicil.  It  imports 
citizenship  and  municipal  relations,  where- 
as a  man  may  have  a  domicil  in  a  country 
to  which  he  is  alien,  and  where  he  has  no 
political  relations.  As  if  an  American  cit- 
izen should  go  to  London  or  Paris  with  an 
intention  to  remain  there  in  business  for 
the  rest  of  his  life,  or  if  an  English  or 
French  subject  should  come  here  with  the 
same  intention,  they  would  respectively 
acquire  a  domicil  in  the  country  in  which 
they  should  so  live,  but  would  have  no 
political  relation  except  that  of  local  al- 
legiance to  such  country."  It  was  said  in 
Abd-ul-Messih  v.  Farra,  L.  R.  13  App.  Cas. 
439,  5  Eng.  Rul.  Cas.  772:  "The  idea  of 
domicil  independent  of  locality,  and  arising 
simply  from  membership  of  a  privileged  so- 
ciety, is  not  reconcilable  with  any  of  the 
numerous  definitions  of  domicil  to  be  found 
in  the  books.  In  most,  if  not  all,  of  these, 
from  the  Roman  Code  ...  to  Story's 
Conflict,  .  .  .  domicil  is  defined  as  a 
locality, — as  the  place  where  a  man  has  his 
principal  establishment  and  true  home. 
.  .  .  But  it  is  needless  to  pursue  this 
topic  farther.  Their  lordships  are  satisfied 
that  there  is  neither  principle  nor  authority 
for  holding  that  there  is  such  a  thing  as 
domicil  arising  from  society,  and  not  from 
connection  with  a  locality."  This  conclu- 
sion is  in  full  harmony  with  the  well-set- 
tled doctrine  in  this  country.  That  is,  or- 
dinarily speaking,  if  a  person  has  left  his 
domicil  of  origin,  and  selected  another  local- 
ity, whether  in  another  state  or  a  foreign 
country,  in  which  his  home  is  located  and 
his  business  established,  without  any  in- 
tention of  leaving,  that  locality  is  his  dom- 
icil. It  therefore  appears  that  "domicil" 
in  its  usual  sense  does  not  present  a  complex 
or  difficult  problem.  Ordinarily,  it  is  a 
pure  question  of  fact,  as  was  said  in  Thorn- 
dike  V.  Boston,  1  Met.  242:  "No  exact 
definition  can  be  given  of  domicil.  It  de- 
pends upon  no  one  fact  or  combination  of 
circumstances,  but,  from  the  whole  taken 
together,  it  must  be  determined  in  each  par* 
ticular  case.  It  is  a  maxim  that  every  man 
must  have  a  domicil  somewhere,  and  also 
that  he  can  have  but  one.  Of  course,  it 
follows  that  his  existing  domicil  continues 
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until  he  acquires  another,  and,  tice  ter«x, 
by  acquiring  a  new  domicil  he  relinqoishta 
his  former  one.     From  this  view  it  is  man- 
ifest  that  very   slight  circumstances  most 
often  decide  the  question.     It  depends  upon 
the  preponderance  of  the  evidence  in  favor 
of  two  or  more  places,  and  it  may  often 
occur  that  the  evidence  of  facts  tending  to 
establish  the  domicil  in  one  place  would  be 
entirely  conclusive  were  it  not  for  the  ex- 
istence of  facts  and  circumstances  of  a  still 
more    conclusive    and    decisive    character, 
which  fix  it  beyond  question  in  another." 
Therefore  it  is  plain  that  it  is  the  place, 
not  the  local  laws,   that  becomes  of  pai 
amount  importance  in  determining  the  que^ 
tion   of   domicil;    where,    not  under  what 
laws,  do  the  animus  et  factum  concur. 

There  are  now  forty-seven  states  in  tbf. 
Union,  nearly  all  differing  in  some  respects 
with  reference  to  the  laws  of  descent,  Ih^ 
right  of  inheritance,  and  the  distribution  o\ 
estates;  but,  in  whatever  state  the  decedent 
may  be  found,  to  determine  his  domicil.  no 
inquiry  is  made  as  to  what  laws  shall  p^\- 
ern  the  settlement  of  his  estate,  but  wherv 
did  he  have  a  permanent  abode.    The  same 
is  true  of  the  laws  of  Great  Britain.    Ens- 
land,    Scotland,    Ireland,    and   Wales,   e,T'!i 
has   its   own   peculiar   laws  governing  tii^ 
descent   and   distribution  of  property,  yet 
these   laws   are   never   consulted   upon  the 
question  of  domicil.     The  place  is  the  is$iK. 
as  will  appear  by  a  reference  to  the  Dr. 
Munroe  Case,  6  Madd.  Ch.  379. 

Now,  then,  if  the  true  legal  meanin«i  of 
domicil  is  to  fix  a  locality,  what  is  the  rea- 
son for  the  law?     Why  may  not  an  estate 
be  settled  wherever  the  owner  happens  to  «li- 
cease?     The   reason   is  manifest.     It   is  t* 
establish  stabilitv  and  certaintv  with  re*T*vt 
to  the  place  where  estates  are  to  be  settl*"il. 
Otherwise    great    confusion    and    numerous 
difficulties  might  follow  an  attempt  to  M- 
tie  estates  in  distant  localities  in  which  tbe 
decedent  might  happen  to  temporarily  re- 
side.    It  has  therefore  from  reasnn  and  n*» 
cessity  been  declared  that  all  estates  mu«t 
be  referred  to  some  locality.    For  tbe  pur 
pose  of  making  the  place  definite  and  cfr- 
tain,  it  has  been  established  as  a  rule  ^^f 
law  that  it  shall  be  the  soil  where,  at  tb-* 
time  of  decease,  a  person  has  a  permanent 
abode,  without  any  intention  of  removir.:; 
therefrom.     While     the     determination    (f 
domicil  refers  the  settlement  of  an  e^t^it^ 
to  a  particular  locality,  it  neces-sarily  puV 
jects  it  to  the  laws  of  that  locality:  hut 
the  underlying  reason  for  the  law  of  d<4:- 
icil  is  not  to  subject  an  estate  to  any  par- 
ticular law,  but  to  fix  its  al>ode» 

But  it  is  forcibly  urged  that  tbe  term 
"domicil"  necessarily  implies  subjection  aai 
obedience  to  the  local  laws,  and  that  ihif 
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cannot  be  said  to  be  true  of  a  residence  in 
Shanghai.  The  first  part  of  the  proposition 
is  admitted,  but  the  conclusion  is  not  con- 
ceded. No  good  reason  appears  in  support 
of  it.  What  is  meant  by  local  laws?  Un- 
doubtedly that  code  of  laws  which  governs 
the  affairs  of  a  certain  prescribed  jurisdic- 
tion. The  laws  of  Maine  are  limited  in 
authority  to  the  territory  of  Maine.  They 
have  no  force  beyond  the  state  line.  They 
are  strictly  local.  The  same  is  true  of  the 
jurisdictional  limitations  of  every  foreign 
state;  that  is,  the  local  laws  are  considered 
to  be  limited  to  the  territory  over  which 
their  jurisdiction  extends.  The  ownership 
of  the  soil,  therefore,  controls  the  establish- 
ment of  all  local  laws.  Without  consent  of 
the  owner,  no  extraterritorial  law  can  be 
enacted  within  an  independent  jurisdiction, 
or  extended  to  it.  China  is  independent. 
It  never  released  its  ownership  to  the  soil 
of  Shanghai.  Its  sovereignty  over  its  ter- 
ritory was  retained.  In  Re  Tootal,  it  is 
said:  "The  sovereignty  over  the  soil  at 
Shanghai  remains  vested  in  the  Emperor  of 
China  with  this  exception:  That  he  has 
by  treaty  bound  himself  to  permit  British 
subjects  to  reside  at  the  place,  for  the 
purposes  of  commerce  only,  without  inter- 
ference on  his  part,  and  to  permit  the  Brit- 
ish Crown  to  exercise  jurisdiction  there 
over  its  own  subjects,  but  over  no  other 
persons."  This  description  applies  equally 
to  the  American  treaty.  Therefore,  what- 
ever laws  may  have  been  extended  by  Con- 
gress to  the  province  of  Shanghai  are  op- 
erative, not  upon  American  soil,  but  upon 
the  territory  of  the  Chinese  Empire.  How 
do  these  laws  reach  there?  By  treaty,  per- 
mission of  the  Emperor. 

Now  it  will  probably  be  admitted  that, 
had  the  Emperor  extended  by  edict  to  this 
territory  the  identical  enactments  now  gov- 
erning Americans  residing  there,  a  Chinese 
domicil  could  be  acquired  under  the  laws 
thus  promulgated.  It  is  true  that,  instead 
of  an  edict  declaring  the  law,  the  Emperor 
by  consent  permitted  Congress  to  extend 
its  statutes  to  the  government  of  Americans 
in  this  treaty  port.  In  other  words,  if  the 
iil^ntical  laws  which  now  govern  Americans 
upon  this  territory  had  been  promulgated 
by  edict,  instead  of  permitted  by  treaty,  the 
estate  of  the  decedent  would,  without  ques- 
tion, have  been  conceded  a  domicil  in  Shang- 
hai. Now,  then,  as  a  practical  question, 
what  logical  reason  can  be  given  for  de- 
claring the  existence  of  domicil  in  the  one 
case,  and  not  in  the  other?  The  decedent 
would  have  lived  under  precisely  the  same 
laws  and  upon  the  same  foreign  soil.  Al- 
though the  Emperor  had  suspended  some 
of  the  Chinese  laws,  and  permitted  the  ex- 
tension of  American  law  to  the  territory, 
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yet  the  source  of  the  law  was  the  Emperor, 
who  had  never  released  his  sovereignty  over 
the  soil. 

Upon  this  point  we  quote  from  an  able  ar- 
ticle in  the  Law  Quarterly  Review  (vol.  24, 
p.  444)  by  Professor  Huberich  of  Stanford 
University.  In  his  analysis  of  Mr.  Justice 
Chitty's  opinion  in  Re  Tootal,  he  says:  "It 
is  quite  immaterial  that  the  Chinese  law 
provides  that  persons  of  British  nationality 
shall  be  governed  by  the  rules  of  law  pre- 
vailing in  England,  or  by  such  laws  as  may 
be  enacted  and  made  applicable  to  them  by 
the  English  authorities.  The  English  law 
is  operative  in  Shanghai  as  to  certain  per- 
sons and  certain  transactions  only  because 
it  is  permitted  and  adopted  by  the  terri- 
torial sovereign." 

The  effect,  also,  of  declaring  domicil  upon 
Chinese  soil  would  be  precisely  the  same 
whether  the  law  governing  the  locus  was 
Chinese  or  American.  In  either  case,  it 
would  be  the  law  that  covered  that  par- 
ticular locality  with  respect  to  Americans, 
and,  as  to  them,  would  become  the  local 
law. 

It  would  appear,  then,  that  the  only  rea- 
son asigned  for  withholding  from  the  dece- 
dent the  right  of  Chinese  domicil  is  that, 
while  he  lived  upon  Chinese  soil,  under 
Chinese  sovereignty,  he  was  subject  to  laws 
extended  to  the  particular  territory  by 
treaty  instead  of  by  edict.  We  are  able 
to  discover  neither  logic  nor  reason  for  the 
distinction  here  suggested.  The  funda- 
mental idea  of  domicil  does  not  depend 
upon  any  distinction  with  respect  to  the 
source  of  the  local  law.  A  Chinese  domicil 
gives  the  decedent's  estate  a  fixed  place 
of  abode,  and  subjects  it  to  the  law  govern- 
ing the  locality.  Whether  American  law  or 
Chinese  law,  it  is,  nevertheless,  the  law  of 
the  place,  as  to  American  citizens. 

Professor  Huberich  states  it  this  way: 
"Where  the  requisite  factum  and  animua 
are  shown  to  exist,  there  is  no  valid  reason 
why  an  Englishman  or  an  American  should 
not  be  held  to  acquire  a  domicil  in  China. 
In  respect  of  all  matters  which  private  in- 
ternational law  refers  to  the  law  of  the 
domicil,  he  would  be  governed  by  the  Chi- 
nese law,  the  law  of  the  territorial  sovereign. 
The  law  to  which  he  would  be  subject  would 
be  none  the  less  the  law  of  China  because 
it  provides  that  persons  of  British  and  Am- 
erican nationality  shall  be  governed  by  such 
laws  as  their  respective  countries  may  en- 
act to  govern  their  nationals  in  China." 

In  the  case  before  us,  the  effect  of  deny- 
ing a  Chinese  domicil  absolutely  defeats  the 
will  of  the  testator,  and  diverts  the  trans- 
mission of  his  property  into  unintended  and 
perhaps  objectionable  channels. 

On  the  other  hand,  no  inequitable  result 
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can  be  reasonably  predicated  upon  the  dec- 
laration of  such  domicil.  No  injury  can 
follow.  The  estate,  if  testate,  is  disposed 
of  in  accordance  with  the  terms  of  the  will, 
precisely  as  it  would  be  here.  That  the 
will  was  attested  by  but  two  witnesses  in- 
stead of  three,  as  required  in  Maine,  is 
immaterial  to  the  issue.  Lyon  y.  Ogden,  86 
Me.  374,  27  Atl.  268.  If  intestate,  the  prop- 
erty of  the  estate  is  legally  administered,  as 
appears  from  the  opinion  of  L.  R.  Wilfley, 
judge  of  the  United  States  court  for  China, 
decided  May  16,  1907,  In  the  Matter  of  the 
Probate  of  the  Will  of  John  Pratt  Roberts. 
In  this  connection  it  may  be  proper  to  add 
that  the  record  shows  that  108  estates,  tes- 
tate and  intestate,  have  been  administered 
through  the  consular  court  at  Shanghai 
since  1865. 

In  fine,  in  considering  the  reasons  why 
the  American  law  of  domicil  should  not  ap- 
ply to  American  nationals  in  Shanghai, 
under  the  circumstances  of  this  case,  the 
court  is  unable  to  discover  any  substantial 
objection,  nor  has  any  been  pointed  out  in 
any  cited  case.  Jacobs  on  Domicil,  §  361, 
in  a  brief  summary  of  his  analysis  of  Jus- 
tice Chitty's  opinion  (Re  Tootal),  perti- 
nently suggests  that  no  reaosns  are  assigned 
even  in  this  case,  which,  by  dictumy  square- 
ly denies  the  right  of  Chinese  domicil.  Sec- 
tion 361  reads:  "Here,  then,  we  have,  ac- 
cording to  the  uncontradicted  evidence,  (1) 
complete  abandonment  of  the  English  dom- 
icil of  origin;  and  (2)  residence  in  China 
with  intention  to  remain  there  permanently. 
If  this  case  is  to  be  accepted  as  an  authority 
upon  this  point,  therefore,  something  more 
is  necessary  for  the  establishment  by  an 
American  or  a  European  of  his  domicil  in 
a  country  in  which  European  civilization 
does  not  prevail  than  abandonment  of  his 
domicil  of  origin  and  mere  residence  with 
intention  to  remain  permanently.  What 
more  is  necesary  has  never  been  pointed  out, 
although,  doubtless,  as  Dr.  Lushington  in- 
timates, a  change  of  religion  would  be 
deemed  sufficient." 

The  suggestion  hinted  at  by  the  author, 
touching  the  effect  of  religion  upon  the 
domicil  of  American  and  European  nationals 
in  the  East,  is  based  upon  a  dictum  in  a 
passage  found  in  the  Indian  Chief,  3  C.  Rob. 
22,  in  which  Lord  Stowell  says:  "In  the 
western  parts  of  the  world  alien  merchants 
mix  in  the  society  of  the  natives,  access  and 
intermixture  are  permitted,  and  they  be- 
come incorporated  to  almost  the  full  ex- 
tent; but  in  the  East,  from  the  oldest 
times,  an  immiscible  character  has  been 
kept  up.  Foreigners  are  not  admitted 
into  the  general  body  and  mass  of  the 
society  of  the  nation;  they  continue  stran- 
gers and  sojourners  as  all  their  fathers 
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were."  Dicta  of  a  similar  import  are  found 
in  Maltass  v.  Maltass,  1  Rob.  Ecel  Bep. 
67-80,  and  Re  Tootal. 

In  the  cases  cited  the  doctrine  of  immiaci- 
bility  applies  both  to  presumptions  of  Iiv 
and  fact.    Mr.  Justice  Chitty  in  Be  TooUl 
defines  the  doctrine  as  follows:    "The  dif- 
ference between  the  religion,  laws,  mansen, 
and  customs  of  the  Chinese  and  of  English- 
men is  so  great  as  to  raise  every  presomp- 
tion    against    such    a  domicil."    That  ii, 
an  American  may  marry  a  Chinese  vontan, 
establish   his   business   upon  Chinese  soil, 
accumulate  a  fortune  there,  raise  s  family, 
and  declare  his  intentions  of  ever  ranain- 
ing,  yet  the  influence  of  religion  and  custonu 
of  the  community  in  which  he  has  chosen 
to  live  and  die  is  presumed  to  be  eo  ^^ 
qugnant  to  the  idea  of  western  ciriUzaticn 
as  to  rebut  all  evidence  of  intention,  hov- 
ever  conclusive.    The  opinion  of  the  leam^l 
justice,  however,  concedes  that  if  the  strong 
presumption  against  intention  could  be  OTer- 
come,  a  domicil  of  choice  in  China  migit 
be  acquired.    We  think  it  can  be  overcoioe. 

In  this  enlightened   age  the  doctrine  li 
immiscibility     cannot    be    accorded    sutl 
weight  aa  to  establish  a  legal  presumptic'Q 
against  all  other  evidence  tending  to  prt^re 
animus.      In    American    jurisprudence,  at 
least,  it  should  be  allowed  to  slumber  vita 
Quaker  persecution,  Salem  witchcraft,  ari 
other  kindred  dogmas.    Since  the  dictum  of 
immiscibility  was  first  declared,  the  world 
has  experienced  a  revolution  touching  the 
national,   commercial,   and  trade  relatione 
between  the  nations  of  the  East  and  those 
of   the    West.      Our    conclusion,  thereforf, 
upon  the  first  proposition,  is  that  no  soacd 
reason   can  be   adduced   against  the  pr&^ 
tical   application  of  the  American  lav  of 
domicil    to    Americans    residing  in  Chin*^ 
when  the  animus  ei  factum  are  found  to 
concur. 

This  brings  us  to. the  second  general  prop- 
osition involved  in  the  discussion:  1' 
there  any  established  principle  of  law  vhirii 
intervenes  to  prevent  the  practical  appli- 
cation of  the  rules  of  American  law  of  d^ei 
cil  to  Americans  residing  in  China?  Ihif 
precise  point,  so  far  as  we  are  able  to  <i.»- 
cover,  has  never  been  decided  by  any  coart 
of  last  resort.  It  has,  however,  been  receat- 
Ty  discussed  and  decided  in  the  negative 
by  L.  R.  Wilfley,  judge  of  the  United  State* 
court  at  Shanghai,  China. 

The  leading  authority  upon  this  issue  '>$ 
the  English  case,  Re  Tootal,  decided  in  IS^ 
in  an  opinion  by  Mr.  Justice  Chitty.  It 
is,  perhaps,  fair  to  say  that  while  the  cr 
cision  upon  tne  point  was  pure  dicifit^  ;t 
nevertheless,  in  legal  elTect,  denies  the  pcssi 
bility  of  a  domicil  of  choice  by  a  Bnt?! 
subject.     The  issue  presented    to  the  ecu:' 
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in   this  case   involved   the   question   of   an 
Anglo-Chinese  domicil.     The  real  issue  as 
stated  by  Mr.  Justice  Chitty  is:  "On  prin- 
ciple, then,   can   an   Anglo-Chinese  domicil 
be  established?"     Following  the  analogy  of 
the    early    English    cases    establishing    an 
Anglo-Indian   domicil  for  English  subjects 
residing  in   India   as  members  of  the  old 
East  India  Company,  it  was  urged  that  an 
Anglo-Chinese  domicil  might  be  established 
for   Tootal,    an    English    subject   who   had 
lived  in  China  with  the  animus  et  factum 
required    to    establish    domicil;     therefore 
the  direct  issue  of  Chinese  domicil  was  not 
involved,  and  the  case  is  not  discussed  by 
the  learned  justice  from  that  standpoint,  as 
appears  from  the  following  quotation  from 
his  opinion;  "In  these  circumstances  it  was 
admitted  by  the  petitioners'  counsel  that  they 
could  not  contend  that  the  testator's  domi- 
cil was  Chinese.   This  admission  was  right- 
ly made.    The  difference  between  the  reli- 
gion, laws,   manners,   and  customs   of  the 
Chinese  and  of  Englishmen  is  so  great  as  to 
raise   every    presumption    against    such    a 
domicil,   and   brings    the   case  within   the 
principles   laid   down  by  Lord   Stowell   in 
his    celebrated    judgment    in    the    Indian 
Chief,  3  C.  Rob.  29,  and  by  Dr.  Lushington 
in  Maltass  y.  Maltass,   1   Rob.  Eccl.  Rep. 
67,  80,  81."     From  this  paragraph  it  will 
be  observed  that  the   question   of  Chinese 
domicil  was,  by  express  admission  of  coun- 
sel, eliminated  from  the  case.     The  discus- 
sion after  this  admission  was  upon  a  ques- 
tion not  in  issue,  and  necessarily  pure  dic- 
tum, as  it  was  not  in  any  sense  essential  to 
the  decision  of  the  case.     But  the  state- 
ment  of   Mr.   Justice   Chitty    immediately 
following  this  admission  is  the  remark  upon 
which  he  has  established  the  legal  impos- 
sibility of  acquiring  a  Chinese  domicil,  and 
18  therefore  founded  upon  dictum,  and  dic- 
tum alone. 

In  The  Indian  Chief  Case,  Lord  Stowell 
was  considering  the  question  of  the  con- 
demnation of  a  ship  and  cargo.  The  ship 
was  charged  with  the  offense  of  trading  with 
the  public  enemy.  The  case  involved  the 
question  of  enemy  character  as  determined 
by  residence  and  protection.  The  deter- 
mination of  these  questions  did  not  in  any 
sense  involve  the  capacity  of  either  party 
to  acquire  a  residence  in  a  foreign  country. 
Yet  upon  these  facts  is  based  the  opinion 
of  Lord  Stowell,  in  which  he  speaks  of  the 
"immiscibility"  of  character  in  the  para- 
graph already  quoted,  as  a  reason  why  an 
eastern  domicil  cannot  be  acquired  by  a 
British  subject,  and  to  which  Mr.  Justice 
Chitty  alludes  as  a  precedent  for  his  con- 
clusion. In  Maltass  v.  Maltass,  decided  by 
Dr.  Lushington,  the  question  was  as  to  the 
rule  that  should  govern  the  descent  of  the 
personal  property  of  John  Maltass,  who 
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died  in  Smyrna.  One  of  the  questions 
discussed  was  whether  the  testator  had 
acquired  a  residence  in  Smyrna,  he  having 
had  a  domicil  of  origin  in  Great  Britain. 
While  this  question  was  alluded  to,  it  is 
apparent  from  a  most  cursory  examination 
that  the  question  of  domicil  was  in  no 
sense  involved  in  the  case.  With  reference 
to  the  question  of  domicil,  the  court  smnmed 
up  its  conclusions  as  follows:  "I  wish  to 
observe  that  I  am  desirous  not  to  be  sup- 
posed to  have  given  an  opinion  upon  any 
question  not  necessary  to  be  decided  in 
this  case;  my  judgment,  therefore,  does  not 
affect  the  question  of  domicil." 

"I  give  no  opinion,  therefore,  whether 
a  British  subject  can  or  cannot  acquire  a 
Turkish  domicil;  but  this  I  must  say, — I 
think  every  presiunption  is  against  the  in- 
tention of  British  Christian  subjects  vol- 
untarily becoming  domiciled  in  the  domin- 
ions of  the  Porte."  Yet  the  last  part  of 
this  paragraph  is  the  passage  cited  as  a 
precedent. 

It  is  obvious  then  that  the  extracts  cited 
from  these  cases  as  precedents  are  them- 
selves pure  dicta.  It  as  manifestly  follows 
that  Mr.  Justice  Chitty's  discussion  upon 
the  question  of  Chinese  domicil  was  not 
only  dictum  itself,  but  founded  upon  dic- 
tum. The  cases,  therefore,  upon  which  he 
relies  for  his  conclusion,  by  no  means  jus- 
tify the  statement  that  "the  difference  be- 
tween the  religion,  laws,  manners,  and 
customs  of  the  Chinese  and  of  Englishmen 
is  so  great  as  to  raise  every  presumption 
against  such  a  domicil."  and  Re  Tootal 
cannot  be  regarded  as  an  authority  for 
denying,  as  a  presumption  of  law,  the  in- 
competency of  acquiring  a  Chinese  domicil. 

We  agree,  however,  with  Mr.  Justice 
Chitty  upon  the  real  issue  before  him  for 
decision.  An  Anglo-Chinese  domicil  would 
certainly  be  of  immiscible  character.  The 
Anglo-Indian  domicil  was  so  regarded  by 
Mr.  Justice  Chitty  himself,  who  says  of  the 
cases  establishing  tba  doctrine:  "These 
authorities  are  generally  admitted  to  be 
anomalous."  While  they  may  be  regarded 
as  anomalous  in  an  attempt  to  establish  a 
double  domicil,  a  thing  unknown  to  any  rule 
of  law  and  impossible  in  practice,  they  may 
be  made,  by  a  fair  analysis,  precedents  in 
fact,  if  not  in  name,  for  a  straight  Indian 
domicil  in  the  anomalous  cases  considered, 
and  for  a  straight  Chinese  domicil  in  the 
case  at  bar. 

In  its  practical  application,  what  does  An- 
glo-Indian mean?  It  is  simply  the  inven- 
tion of  a  name.  No  new  feature  except  the 
name  appeared  in  any  of  these  cases  that 
did  not  comport  with  all  the  general  rules  of 
acquiring  a  domicil  in  India.  In  alluding 
to  this  compound  domicil,  Baggallay,  L.  J., 
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in  Ex  parte  Cunningham,  L.  R.  13  Q.  B. 
Div.  418,  remarks:  "There  are  some  anom- 
alous cases  in  which  a  subject  of  the 
Queen  had  entered  into  the  service  of  the 
Old  East  India  Company,  and  it  was  held 
that  he  had  acquired  what  was  called  an 
Anglo-Indian  domicil."  The  phrase,  "what 
was  called  an  Anglo-Indian  domicil/'  is 
significant,  and  disclosed  that,  in  the  mind 
of  the  learned  justice,  no  such  domicil 
could  be  legally  said  to  exist.  It  appears, 
as  already  stated,  that  the  Anglo-Indian 
domicil  was  declared  upon  the  ground  that 
the  East  India  Company  was  a  permanent 
institution  in  India,  and  that  those  per- 
sons who  entered  its  employ  were,  ipso 
facto,  presumed  to  have  abandoned  their 
domicil  of  origin,  and  to  have  become  per- 
manently located  in  India. 

Cotton,  L.  J.,  in  the  same  case,  takes  em- 
phatic exception  to  the  elements  of  fact 
which  the  old  cases  declare  are  capable  of 
constituting  an  Anglo-Indian  domicil.  He 
says:  "It  is  said  that  a  Scotchman,  by 
entering  the  service  of  the  East  India  Com- 
pany, acquired  an  Anglo-Indian  domicil.  I 
take  exception  to  the  expression  'by  enter- 
ing the  service'  of  the  East  India  Company. 
The  ground  of  the  decisions  in  those  cases 
was  that  the  officer  was  residing  in  India 
under  circumstances  which  showed  that  he 
intended  to  abandon  his  domicil  of  origin, 
under  circumstances  which  showed  that  he 
duty  to  reside  there  permanently.  It  was  not 
the  entering  the  service,  but  the  residence  in 
India  under  circumstances  which  required 
him  to  remain  there,  which  caused  the 
change  of  domicil."  This  is  really  what 
was  said  by  Wood,  V.  C,  in  Forbes  v. 
Forbes,  Kay,  356:  "When  an  officer  accepts 
a  commission  or  employment,  the  duties  of 
which  necessarily  require  residence  in  India, 
and  there  is  no  stipulated  period  of  service, 
and  he  proceeds  to  India  accordingly,  the 
law,  from  such  circumstances,  presumes  an 
intention  consistent  with  his  duty,  and 
holds  his  residence'  to  be  animo  et  facto  in 
India."  In  other  words,  the  learned  justice 
eliminates  the  East  India  Company,  which 
made  whatever  domicil  was  acquired  de- 
pendent, not  upon  the  East  India  Company 
at  all,  but  upon  a  permanent  residence  in 
India.  But  eliminating  the  East  India 
Company  eliminates  th  component  "Anglo" 
from  Anglo- American,  and  leaves  the  Indian 
domicil  only.  The  logic  of  these  cases  is 
that  Anglo-Indian  was  a  misnomer,  as  duty 
cannot  be  considered  superior  to  volition  in 
power  to  fix  intention. 

On  the  other  hand,  the  whole  trend  of 
modern  authority  is  in  opposition  to  the 
dictum  advanced  in  Re  Tootal.  Jud-i^e 
Wilfley,  of  the  United  States  court  for 
China,  sitting  at  Shangliai  in  1907,  in  Re 
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Probate  of  the  Will  of  Yonng  J.  Allen, 
announced  a  strong  opinion  in  which  Le 
rejects  the  dictum  in  Be  Tootal,  and  comes! 
to  a  directly  opposite  conclusion.  The  facts 
in  the  case  are  very  similar  to  tho?e  in  tbe 
case  at  bar.  After  an  elaborate  and  ex- 
haustive review  of  the  authorities  and  text 
writers,  he  comes  to  the  conclusion :  First 
"That  there  is  nothing  in  the  theory  or 
practical  operation  of  the  law  of  extra- 
territoriality inconsistent  with  or  repug- 
nant to  the  application  of  the  Americin 
law  of  domicil  to  American  citizens  resiJ 
ing  in  countries  with  which  the  United 
States  has  treaties  of  extraterritoriality.'' 

Second.  "That  Dr.  Yoong  J.  Al\ea^  hav- 
ing lived  in  China  for  a  period  of  forty- 
seven  years,  and  having  expressed  his  in- 
tention to  live  here   permanently,  tberebj 
acquired    an    extraterritorial    damieil    in 
China;  consequently  this  court,  in  the  ad- 
ministration  of    his   case,   will    be   guided 
by  the  law  which  Congress  has  extended  t^^ 
Americans  in  China,  which  is  the  common 
law."   We  wish  to  say,  however,  that  we  do 
not  agree  with  Judge  Wilfley  in  employiog 
the  name  "extraterritorial  domiciL"    It  ap- 
pears  to  be   inconsistent  with    the  fundi 
mental  idea  of  domicil,  which,  as  we  have 
endeavored  to  show,  is  a  relation  betw^n 
an  individual  and  a  particular  loealit}-  or 
country.    The  fact  that  the  law  govemir.,- 
the   particular   locality    is   extraterritori.l 
does  not  make  the  domicil  extraterritoricl. 
since  it  is  immaterial  upon  the  question  of 
domicil  from  what  source  the  law  is  pro- 
claimed, as  before  shown. 

This  same  view  is  taken  by  Profess* -r 
Huberich  in  the  article  already  alluded  t< 
in  which  he  says:  "The  choice  of  f:- 
words  'extraterritorial  domicil'  is  unfortn 
nate,  inthat  it  is  likely  to  convey  the  lie.. 
of  exemption  from  the  laws  of  the  terri 
torial  sovereign." 

Sir  Francis  Piggott,  chief  justice  of  Ho^  c 
Kong,  in  a  recent  work,  expresses  the  opin- 
ion "that  when  the  question  is  again  ra :>-'.. 
it  will  be  found  that  the  principles  e&t;»^ 
lished  by  the  most  recent  cases  necessitii.'* 
a  reconsideration  of  the  law  laid  down  <  : 
the  subject  by  Mr.  Justice  Chitty."  As  a  r- 
suit  of  his  discussion  he  further  conelud  - '.  - 
"A  man  may  set  up  his  home  in  a  trv..:; 
port;    he   may   have  banished    forever    t 
idea  of  returning  to  his  native  country- :  t 
animus    manendi    may    be    clear,    wit'i'r* 
shadow  of  doubt;    on   the  hypothesis,   t 
there  is  a  body  of  law  regulating  the  r  r 
munity.    Why  is  it  impossible,  then,  for  f 
ordinary  principles  of  the  law  to  beapp'..-' 
and  for  the  personal  relations  of  the  t-- 
manent  members  of  the  communitv  to  r  -r 

m 

under  that  law  permanently  as  the  \av    •' 
the  domicil  of  their  choice,  of  those    wr--^ 
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are  born  members  of  the  community  as  the 
law  of  the  domicil  of  their  origin?"  Pig- 
gott,  Exterritoriality,  p.  150.  Linking  these 
two  propositions  together,  it  is  suggested 
that  the  inevitable  result  is  a  modification 
of  Lord  Watson's  interpretation  of  the  law 
of  domicil  referred  to  above,  on  the  follow- 
ing lines:  The  law  which  regulates  a  man's 
personal  status  must  be  that  of  the  govern- 
ing power  in  whose  dominions  his  intention 
is  permanently  to  reside,  or  must  be  so 
recognized  and  established  by  that  govern- 
ing power  as  to  be  in  fact  the  law  of  the 
land.  Lord  Watson's  interpretation  was 
that  domicil  must  be  referred  to  locality, 
and  not  community. 

Hall,  a  distinguished  authority  on  inter- 
national law,  in  his  work  on  the  Foreign 
Jurisdiction  of  the  British  Crown,  also 
takes  issue  with  the  views  expressed  in  Re 
Tootal  upon  the  ground  of  expediency,  and 
says:  "It  is  perhaps  to  be  regretted  that  a 
change  in  the  law  is  not  made,  which  a 
short  order  in  council  could  easily  effect. 
Anglo-Oriental  domicil  has  its  reasonable, 
it  may  almost  be  said  its  natural,  place." 
This  suggestion  clearly  shows  that  in  the 
opinion  of  the  learned  author  the  doctrine 
of  immiscibility,  which  has  been  made  the 
fundamental  objection  to  the  possibility  of 
an  eastern  domicil,  should  no  longer  be  re- 
garded as  a  potential  reason  for  denying 
such  domicil.  He  further  says  upon  the 
question  of  expediency:  "So  long  as  persons 
have  not  identified  themselves  with  the  life 
of  a  new  community,  they  must  keep  each 
his  own  law;  but  as  soon  as  they  have  shown 
their  wish  and  intention  to  cut  themselves 
adrift  from  the  association  of  birth,  they 
prove  their  indifference  to  the  personal  law 
attendant  on  their  domicil  of  origin.  There 
is  therefore  no  reason  why  simplicity  and 
unity  of  law  should  not  be  gained  for 
British  subjects  by  attributing  community 
in  the  laws  of  England  to  all  of  European 
blood.  There  is  also  every  reason  for  avoid- 
ing very  grave  difficulties  of  'another  kind, 
which  are  opened  through  invariable  preser- 
vation of  the  domicil  of  origin.  English 
families,  even  in  the  present  day,  often  re- 
main through  more  than  one  generation 
in  Oriental  countries  as  their  permanent 
place  of  abode.  Formerly  the  history  of 
persons  whose  domicil  might  become  a 
matter  of  importance  was  generally  known 
sufficiently  well.  Many  are  now  of  obscure 
antecedents,  and  of  an  origin  uncertain 
among  the  numerous  places  from  which 
British  subjects  can  derive.  As  no  domi- 
cil can  be  acquired  in  an  Anglo-Oriental 
community,  it  becomes  every  year  more 
probable  that  cases  will  occur  in  which 
the  determination  of  the  domicil  of  a  father, 
perhaps  of  a  grandfather,  may  become  nec- 
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essary,  and  in  which  it  may  be  equally  im- 
practicable to  impute  an  English  domicil 
or  to  attribute  any  other  with  fair  prob- 
ability. It  would  be  a  great  advantage  that 
in  such  cases  there  should  be  a  fixed  rule 
which  should  correspond  with  the  obvious 
facts,  and  that  the  courts,  instead  of  search- 
ing with  infinite  trouble  and  expense  for  an 
ancestral  domicil,  should  be  enabled  to  find 
that  a  domicil  had  been  acquired  in  the 
eastern  country,  which  carried  with  it  the 
application  of  English  law." 

Professor  Huberich  upon  this  point  says: 
"The  English  view,  it  is  submitted,  is  based 
on  erroneous  conceptions  of  domicil  and 
extraterritoriality.  It  is  supported  by  the 
authority  of  a  single  case  [Re  Tootal],  has 
been  vigorously  attacked,  and  may  yet  be 
repudiated,  by  courts  not  bound  by  the 
precedent." 

In  reviewing  Judge  Wilfley's  opinion, 
he  says :    "The  result  of  the  case  is  correct." 

Westlake,  in  his  Private  International 
Law,  pp.  318,  319,  takes  the  same  view,  and 
points  out  the  inconsistency  of  the  opinion 
"in  which  Mr.  Justice  Chitty  declared: 
"There  is  no  authority  that  I  am  aware  of 
in  English  law  that  an  individual  can  be- 
come domiciled  as  a  member  of  a  community 
which  is  not  the  community  possessing  the 
supreme  or  sovereign  territorial  power," — 
having  said  in  the  same  connection :  "It  may 
well  be  that  a  Hindoo  or  Mussulman  settling 
in. British  India,  and  attaching  himself  to 
his  own  religious  sect  there,  would  acquire 
an  Anglo-Indian  domicil."  Westlake  says: 
"The  Hindoos  or  Mussulmans  are  as  little 
the  supreme  or  sovereign  territorial  power 
in  India  as  the  English  are  such  in  China." 
This  descrepancy  serves  to  point  out  the 
complexities  that  arise  in  an  attempt  to 
deny  or  modify  the  application  of  the 
rational  and  established  rules  of  law. 

The. theory  of  this  opinion  is  in  accord- 
ance with  the  application  of  the  ordinary 
rules  of  law  touching  the  question  of  domi- 
cil. We  have  found  no  difficulty,  and  dis- 
cover no  error,  in  referring  the  existence  ef 
domicil  to  locality.  We  allude  to  this 
matter  for  the  purpose  of  avoiding  any 
confusion  which  might  arise  in  reading  the 
text  writers  cited  in  connection  with  the 
opinion.  While  they  all  advocate  the  legal 
propriety  of  holding  that  an  American 
national  or  an  English  national  may  acquire 
a  domicil  in  a  treaty  port,  they  suggest,  if 
we  interpret  them  correctly,  that  such  a 
domicil  may  be  referred  to  community 
rather  than  locality.  The  reference  of  Sir 
Francis  ^iggott  to  "a  modification  of  Lord 
Watson's  interpretation  of  the  law  of  domi- 
cil" relates  to  this  precise  point.  We  con- 
cur in  the  result  of  their  conclusions,  but 
not  in  the  method  of  reaching  it. 
49 
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Upon  both  reaaon  and  authority,  we  are 
of  the  opinion  that  the  domicil  of  the  de- 
cedent, living  in  a  country  that  granted 
extraterritorial  privileges,  should  be  deter- 
mined by  the  same  rules  of  law  that  apply 
to  the  acquisition  of  domicil  in  other  coun- 
tries. In  support  of  this  position  we  refer 
to  the  reasons  cogently  and  comprehensive- 
ly expressed  in  Judge  Wilfley's  opinion.  In 
the  language  of  Professor  Huberich  the 
result  here  reached,  it  is  submitted,  "pre- 
serves intact  the  theory  that  domicil  is  a 
legal  relation  between  an  individual  and  a 
particular  country,  and  involves  a  certain 
submission  to  the  laws  of  such  country  as 
the  laws  of  the  territorial  sovereign.  It 
upholds  the  doctrine  that  each  state  is 
supreme  over  all  persons  and  things  within 
the  territorial  boundaries.  It  does  away 
with  an  anomaly  in  the  law  of  domicil,  and 
enables  the  courts  to  recognize  the  legal 
existence  of  a  domicil  where  the  facts  and 
intent  ordinarily  requisite  are  present." 

The  court  is  of  the  opinion  that  Henry  H. 
Cunningham,  the  decedent,  at  the  time  of 
his  decease,  had  abandoned  his  domicil  of 
origin  in  Waldo  county,  Maine,  and  had 
acquired  a  domicil  of  choice  in  Shanghai, 
China.  Therefore,  in  accordance  with  the 
stipulations  in  the  report,  the  entry  must 
be: 
•   Appeal  sustained. 

Decree  of  the  court  below  reversed. 
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CITY  OF  BANGOR 

V. 

ANNA  C.  PEIRCE,  Admrx.,  etc.,  of  Laura 
Hayford,  Deceased.  .  . 

(—  Me.  — ,  76  Atl.  946.) 

Special  assessments  ^  personal  liabili- 
ty. 

"  1.  Personal  liability  may  be  imposed 
upon  a  property  owner  to  make  compen- 
sation for  the  increase  in  the  value  of  his 
property  caused  by  adjacent  public  im- 
provements made  at  the  public  expense. 

Same  -~  liability  of  trustee. 

2.  One  holding  as  trustee  the  legal  title 
to  real  estate,  with  all  the  rights  and  lia- 
bilities of  the  owner  except  as  to  the  cestui 
que  trustj  may  be  made  personally  liable 
for  an  assessment  upon  the  property  for 
public  improvements. 

Same  ^  absence  of  provision  for  reim- 
bursement. 

3.  That  a  statute  under  which  a  trustee 
may  be  made  personally  liable  for  a  s])ecial 
a9se<^8ment  for  benefits  from  a  public  im- 
provement upon  tline  trust  property  makes 
29  L.R.A.(N.S.) 


no  provision  for  reimbursing  him  from  the 
trust  estate  does  not  indicate  that  he  is  not 
to  be  so  made  liable,  since  he  has  a  ri<rht  to 
reimbursement  under  general  rules  of  law. 

Same  —  loss  of  opportunity  for  reim- 
bursement. 

4.  Failure  of  the  trustee  to  pay  an  as- 
sessment for  benefits  to  the  trust  propertj 
by  a  public  improvement,  aa  required  by 
statute,  will  render  his  estate  liable  there- 
for, although  the  trust  ends  at  his  death,  n 
that  there  is  no  trust  estate  from  which  hta 
estate  can  be  reimbursed  for  the  amount 
paid. 

(June  7,  1910.) 


REPORT  by  the  Supreme  Judicial  Court 
for  Penobscot  County  for  the  opiiu<» 
of  the  full  bench  of  an  action  brought  to 
recover  the  amount  of  an  assessment  on  cer- 
tain property  for  public  improvementa. 
Judgment  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Donald  F.  Snow,  Charles  A. 
Bailey,  and  Taber  D.  Bailey,  for  pl^is- 
tiff: 

A  personal  liability  is  created  a^icft 
trusteed  taxable  with  real  estate,  wheneTer 
a  personal  action  for  the  tax  or  assessment 
is  authorized  by  statute. 

Note.  —  Personal  liability  of  property 
otoner  to  pay  assessments  for  local 
improvements. 

This  subject  is  covered  in  notes  to  Ivan- 
hoe  V.  Enterprise,  35  L.R.A.  58,  and  Brc4'k- 
ings  V.  Natwick,  18  L.R.A.(N.S. »  If:*?* 
Since  the  latter  note,  upon  the  authoritr  «->f 
earlier  Kentucky  cases  cited  in  that  n- 1-\ 
the  court,  in  Jackson  v.  McHargiie,  32  Kv. 
L.  Rep.  664,  106  S.  W.  871,  declared  that  \ 
proceeding  under  the  Kentucky  statut^^.  t ' 
compel  a  lot  owner  to  build  a  sidewalk.  l< 
ing  strictly  in  rem,  it  is  error  to  avar^  -t 
personal  judgment. 

And  in  Clizer  ▼.  Krauss,  57  Wash.  2's 


106  Pac.  145,  the  holding  in  the  early  cj*>i 
of  Seattle  v.  Yesler,  1  Wash.  Terr.  571,  tb-1 
assessments  for  local  improvements  are  t'M 
a  personal  charge  against  the  owner  of  t'H 
property,  even  though  the  legislature  \  :i 
attempted  to  make  them  such,  is  cited  w  li 
apparent  approval. 

It  will  be  observed  that  the  statute  vih'id 
is  upheld  in  Banqob  v.  Peibcb  does  not  <Mi 
template  a  personal  liability  for  a  defk 
cy  remaining  after  an  assessment  has  :< 
enforced  against  the   property,  but   a  : 
sonal  judgment  for  the  amount  of  th^ 
sessment  as  a  substitute  for  its  enfortvr- 
aprainst  the   property.     The   distinct i*'E 
oi3vioU3;  and  the  case  cannot,  thereforr, 
regarded  as  authority  for  the  const t tut i 
ality  of  a  statute  which  makes  the  o* 
personally    liable    for    any    deficienov 
maining  after   the  enforcement  of  t'-e 
sessment  against  the  property.      G.  U.  B 
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Richardson  ▼.  Boston,  148  Mass.  508,  20 
N.  E.  166;  Dunham  v.  Lowell,  200  Mass. 
468,  86  N.  E.  951;  Miner  v.  Pingree,  110 
Mass.  47;  Lowell  v.  Hadley,  8  Met.  180; 
Brown  v.  Brown,  72  N.  J,  Eq.  667,  65  Atl. 
739;  State,  Tindall,  Prosecutor,  v.  Vander- 
bilt,  33  N.  J.  L.  38;  Re  Center  Street,  115 
Pa.  247,  8  Atl.  56;  Franklin  v.  Hancock, 
204  Pa.  115,  53  Atl.  644;  Fairfield  v.  Wood- 
man, 76  Me.  549;  Dresden  v.  Bridge,  90  Me. 
489,  38  Atl.  545;  Eliot  v.  Prime,  98  Me.  52, 
56  Atl.  207;  Odd  Fellows  Hall  Asso.  v. 
McAllister,  153  Mass.  292,  11  L.R.A.  172, 
26  N.  E.  862;  Shepard  v.  Creamer,  160 
Mass.  496,  36  N.  E.  475;  Hussey  v.  Arnold, 
185  Mass.  203,  70  N.  E.  87;  Bigelow  v. 
Cambridge  &  C.  Turnp.  Corp.  7  Mass.  202; 
Mills  V.  Plymouth  County,  16  Gray,  347; 
Bradford  v.'storey,  189  Mj^ss.  104,  75  N.  E. 
256;  Dollar  Sav.  Bank  v.  United  States, 
19  Wall.  227,  22  L.  ed.  80;  Re  Hun,  144 
N.  Y.  472,  39  N.  E.  376;  McKeesport  v. 
Fidler,  147  Pa.  532,  23  Atl.  799;  8  Am.  & 
Eng.  Enc.  Law,  p.  996. 

As  Mrs.  Hay  ford  was  personally  liable 
while  living  for  the  assessments,  they  now 
constitute  a  charge  against  her  estate. 

2  Woemer,  Am.  Law  of  Administration, 
p.  791;  11  Am.  &  Eng.  Enc.  Law,  p.  946; 
Brown  ▼.  Brown,  supra;  Seabury  v.  Bowen, 
3  Bradf.  207;  18  Oyc.  Law  &  Proc.  p.  551. 

The  legislature  can  make  a  party  against 
whom  assessments  for  improvements  are 
made  personally  liable. 

Cooley,  Taxn.  3d  ed.  p.  1292;  Ivanhoe  v. 
Enterprise,  29  Or.  245,  35  L.R.A.  58,  45 
Pac.  771;  Brookings  v.  Natwick  (S.  D.)  18 
L.R.A.(N.S.)  1250,  117  N.  W.  376;  25  Am. 
&  Eng.  Enc.  Law,  pp.  1237,  1238. 

Mr.  E.  C.  Ryder,  for  defendant: 

Assessments  for  street  improvements  on 
land  belonging  to  a  testatrix's  estate  are 
not  debts  for  which  she  is  personally  lia- 
ble, and  cannot  properly  be  demanded  of 
her  administratrix  with  the  will  annexed. 
Such  demands  are  enforceable  only  out  of 
the  property  itself. 

Hessig  v.  Hessig,  131  Ky.  514,  115  S.  W. 
748. 

An  administratrix  is  not  bound  to  assume 
supervision  of  trust  personal  property  or  to 
be  legally  responsible  for  its  administra- 
tion. 

Bowman  v.  Rainetaux,  Hoffm.  Ch.  150. 

Statutes  relating  to  any  form  of  taxa- 
tion are  always  to  be  construed  strictly 
against  the  state. 

East  Livermore  v.  Livermore  Falls  Trust 
A  Bkg.  Co.  103  Me.  418,  15  L.R.A. (N.S.) 
952,  69  Atl.  306,  13  A.  &  E.  Ann.  Cas.  631; 
Merriam  v.  Moody,  25  Iowa,  170. 

The  legislature  cannot  make  the  party 
against  whom  a  special  assessment  is  made 
personally  liable  for  the  payment  thereof. 
29  L.R.A.(N.S.) 


Elliott,  Roads  ft  Streets,  2d  ed.  §  568; 
Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616;  Raleigh  v.  Peace,  110  N.  C.  32, 
17  L.R.A.  330,  14  S.  E.  521;  Cooley,  Taxn. 
§  675;  Higgins  v.  Ausmuss,  77  Mo.  351; 
Xecnan  v.  Smith,  50  Mo.  525;  Macon  v. 
Patty,  57  Miss.  378,  34  Am.  Rep.  451;  Craw 
V.  Tolono,  96  111.  255,  36  Am.  Rep.  143; 
GafTney  v.  Gough,  36  Cal.  104;  Broadway 
Baptist  Church  v.  McAtee,  8  Bush,  508,  8 
Am.  Rep.  480;  Burlington  v.  Quick,  47 
Iowa,  226;  Green  v.  Ward,  82  Va.  324. 

Kmepy,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

By  statute  (Rev.  Stat.  chap.  23,  §§  33- 
37,  inclusive)  provision  for  widening 
streets,  etc.,  in  cities,  is  made  substantially 
as  follows,  viz.:  When  the  city  council 
widen  any  street  and  decide  that  damages 
should  be  allowed  therefor,  they  may  appor- 
tion a  part  or  the  whole  of  such  damages, 
as  to  them  seems  fit,  upon  the  lots  adjacent 
to  and  bounded  on  such  street.  Before 
such  apportionment  or  assessment  is  made, 
public  notice  is  to  be  given  to  all  persons 
interested.  Any  person  not  satisfied  with 
the  amount  for  which  he  is  assessed  can 
have  the  assessment  upon  his  land  deter- 
mined by  arbitrators.  If  the  assessment 
finally  fixed  on  any  lot  i&  not  paid,  the 
lots  may  be  sold,  etc.  And  by  §  37,  "if  said 
assessments  are  not  paid,  and  said  city  does 
not  proceed  to  collect  said  assessments  by 
a  sale  of  the  lots  or  parcels  of  land  upon 
which  such  assessments  are  made,  or  does 
not  collect,  or  is  in  any  manner  delayed  or 
defeated  in  collecting  such  assessments  by 
a  sale  of  the  real  estate  so  assessed,  then 
the  said  city,  in  the  name  of  said  city,  may 
maintain  an  action  against  the  party  so 
assessed  for  the  amount  of  said  assessment, 
as  for  money  paid,  laid  out,  and  expended, 
in  any  court  competent  to  try  the  same, 
and  in  such  action  may  recover  the  amount 
of  such  assessment,  with  12  per  cent  inter- 
est on  the  same  from  the  date  of  said  as- 
sessment, and  costs." 

Acting  under  the  above  statute,  the  city 
council  of  Bangor  duly  widened  Franklin 
street,  allowed  $30,000  for  damages  caused 
thereby,  and  apportioned  a  part  of  said 
damages  upon  certain  lots  adjacent  to  and 
bounded  on  Franklin  street.  The  lots  so 
assessed  had  been  conveyed  to  Laura  Hay- 
ford  by  deed  reciting  that  the  consideration 
was  "paid  by  Laura  Hayford,  of  said  Ban- 
gor, as  she  is  trustee  under  the  last  will  of 
William  B.  Hayford,  late  of  said  Bangor, 
deceased,"  and  that  the  conveyance  was 
made  to  "the  said  Laura  Hayford,  trustee, 
her  successors  in  said  trust,  heirs,  and  as- 
signs, forever,"  wuth  habendum  to  "the  said 
Laura  Hayford,   trustee,  her  successors  in 
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said  trust,  heirs,  and  assigns,  forever.'' 
There  was  in  the  deed  no  other  suggestion 
that  she  was  not  to  have  the  land  in  ab- 
solute fee  simple.  The  assessment  upon 
this  land  by  the  city  council  was  made 
against  "Laura  Hayford,  trustee/*  January 
29,  1906.  She  did  not  appeal  from  the 
assessment,  nor  did  she  pay  the  assessment 
during  her  lifetime  up  to  her  death, 
March  20,  1907.  The  assessment  not  hav- 
ing been  paid,  nor  any  other  measures  to 
collect  it  having  been  taken,  the  city,  on 
December  22,  1908,  brought  this  suit  there- 
for against  her  estate  in  the  hands  of  Anna 
C.  Peirce,  administratrix  thereof.  Author- 
ity for  the  suit  is  claimed  under  §  37  of 
the  statute  above  quoted. 

No  question  is  made  of  the  regularity  of 
the  proceedings,  nor  of  the  validity  of  the 
assessment  upon  the  lots.  The  only  con- 
tention in  the  defense  is  that  Laura  Hay- 
ford  was  not  in  her  lifetime  personally 
liable  for  the  assessment,  and  hence,  of 
course,  her  individual  estate  is  not  liable 
after  her  death.  Two  propositions  are 
urged  in  support  of  the  contention:  First, 
that  the  legislature  has  no  power  to  impose 
upon  the  owner  a  personal  liability  for 
such  assessment;  second,  that  in  fact  this 
assessment  was  jiot  upon  her  personally, 
but  only  upon  her  as  trustee,  and  hence  only 
the  trust  estate  was  made  liable. 

1.  The  constitutional  question  raised  has 
received  different  answers  in  different 
states.  The  majority  of  the  answers  affirm 
the  power.  Many  of  the  cases  denying  the 
power  seem  to  be  based  on  a  theory  that  It 
is  unjust  to  make  the  owner  personally 
liable  for  what  is  only  a  benefit  to  a  partic- 
ular parcel  of  land.  But  the  justice  or 
injustice  of  the  requirement  is  a  question 
for  the  legislature,  not  for  the  court.  The 
power  is  manifestly  legislative  in  character, 
and  hence  must  be  upheld,  unless  clearly 
prohibited  to  the  legislature  by  some  sec- 
tion or  clause  of  the  state  or  Federal  Con- 
stitution. No  exercise  of  the  legislative 
power  is  to  be  held  thus  prohibited,  unless 
the  prohibition  is  manifest,  beyond  a  rea- 
sonable doubt,  as 'has  often  been  iterated  in 
prior  opinions  of  this  court.  We  do  not 
find  in  either  Constitution  any  section  or 
clause  clearly  forbidding  the  imposition  of 
a  personal  liability  upon  the  owner,  to 
make  compensation  for  the  increase  in  the 
value  of  his  property  caused  by  adjacent 
public  improvements  made  at  the  public 
expense.  The  imposition  of  a  personal  lia- 
bility for  special  assessments  is  not  under 
the  power  of  eminent  domain,  but  under 
the  taxing  power  of  the  legislature, — al- 
most, if  not  quite,  its  most  extensive,  least 
limited,  power.  Dalrymple  v.  Milwaukee, 
53  Wis.  185,  10  N.  W.  141;  White  v.  People, 
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94  111.  604;  Allen  v.  Drew,  44  Vt.  175;  TVir- 
ren  v.  Henly,  31  Iowa,  ai;  New  Haven  t. 
Fair  Haven  &  W.  R.  Co.  38  Conn.  422.  9 
Am.  Rep.  399;  Hagar  v.  Reclamation  Dl«'. 
No.  108,  111  U.  S.  701,  28  L.  ed.  :69,  4  Sup. 
Ct.  Rep.  663 ;   State,  Agens,  Prosecutor,  t. 
Newark,  35  N.  J.  L.  168;   Hill  v.  Hisd-jn. 
5  Ohio  St.  243,  67  Am.  Dec.  289;  Litchfield 
V.  Vernon,  41  N.  Y.  123.    In  this  state  Al- 
burn V.  Paul,  84  Me.  212,  24  Atl.  817,  wa* 
a  ease  to  enforce  a  personal  liability  npna 
an   abutting   owner   for   the   sum  a«>f<^)'<) 
upon  his  abutting  property  under  a  sUtuie 
identical  with  the  §  37  in  this  case.    Thf 
action  was  sustained;  the  court  remarking 
(page  216  of  84  Me.) :    "The  Constitution 
nowhere  provides  that  the  legislature  h\\\\\ 
not    require    private    interests   receiTini  a 
peculiar   special  .advantage   from  a  pul>!ic 
work  to  contribute  in  a  commensurate  de- 
gree."    In  Lowell   v.  Hadley,  8  Met  ISl. 
as  early  as  1844,  there  was  sustained  wi:b- 
out  question  an  action  of  assumpsit  agaio^: 
the   owner   to   recover    the   amount  of  a^ 
assessment  for  the  expenf^e  of  a  sidevai's 
in    front   of   his   land.      Statutes  impo^in; 
personal  liability  to  pay  special  asse^m^a-- 
have    long    existed    and    been    enforcei  ir. 
Maine  and  Massachusetts  without  qnesti  m. 
and   this   acquiescence   is   strong  argume?* 
for  their  constutionality,  if  argument  vrer* 
needed. 

IL  The  statute    (§   37)    above  heM  c- 
stitutional,  expressly,  in  terms,  authori'^ 
"an   action  against  the  party   so  a««r— ■• 
for  the  amount  of  said  assessment  a$  f~' 
money  paid,  laid  out,   and  expended.*'    M 
the  deed  to  Laura  Hayford  and  the  a?*o-- 
ment   had   made   no   mention    of  her  tit  - 
being  that  of  trustee,  it  would  now  n<^i 
no   argument   to  justify   holding  her  per- 
sonally liable  under  the   statute.     Aubu'^ 
V.  Paul,  84  Me.  212,  24  AtL  817;  Lowe" 
V.  Hadley,  supra.    The  deed  and  the  a««e^-- 
ment,  however,  did  describe  her  as  -rn* 
tee,"  and  it  should  be  conceded  that  a  tru^t 
in    the    land    could    have    been    enfor^-^ 
against   her.     Was   she    nevertheless  p?^ 
sonally  liable  for  the  assessment  made  ut^*! 
the   land   which   she   held   under  the  deei 
above  recited? 

She    held    the   legal    title,    and.   th  u:^| 
holding  it  in  trust,  she  was  yet  the  '.e-J-*| 
owner,  with  all  the  legal  rigbts,  duties,  ar  | 
liabilities   of   owner,   as    to    all   the  vot] 
except  the  cestui  que  trusU     Smith  v.  Fort 
land  (C.  C.)  30  Fed.  734;   Carey  v.  Bn-^aj 
92  U.  S.  171,  at  page  172,   23*  L.  ed.  4-  ■ 
470,  and   cases   there   cite^d;    Den  ex  j^s 
Obert    V.    Bordine,    20    X.    J.    I^    3?4; 
Perry,   Tr.   3d   ed,   §   32.      She   coulJ  bi- 
maintained  real  actions  a^rainst  di-^ci-  r* 
and  actions  of  forcible  entry  and  detail* 
against  tenants,  and  also  actions  for  nuts 
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injuries  to  the  freehold,  etc.,  in  her  own 
name,  without  describing  herself  as  trus- 
tee. She  would  have  been  personally  liable 
to  others  for  injuries  resulting  from  the 
condition  of  the  property.  Shepard  v.  Cream- 
er, 160  Mass.  496,  36  N.  E.  475.  In  actions 
against  her  concerning  the  property,  it 
would  not  have  been  necessary  to  declare 
against  her  as  trustee.  Odd  Fellows  Hall 
Asso.  y.  McAllister,  153  Mass.  292,  297,  11 
L.R.A.  172,  26  N.  E.  862,  S63.  As  said  in 
that  case:  '^The  descriptlqn  of  the  defend- 
ants as  trustees  in  the  writ  was  surplusage. 
There  is  no  provision  by  which  judgments 
and  executions  against  trustees  run  against 
the  trust  estate  in  their  hands,  as  in  the 
case  of  executors  and  administrators.  Even 
when  they  are  entitled  to  indemnity  from 
the  trust  fund,  the  judgment  in  an  action 
at  law  is  against  them  as  individuals,  what- 
ever may  be  the  doctrine  in  equity." 

That  general  taxes  upon  land  held  in 
trust  may  be  assessed  to  the  holder  of  the 
legal  title,  and  that  such  holder  is  within 
the  statutes  imposing  a  personal  liability 
therefor  upon  the  person  assessed  is  well 
settled,  and,  indeed,  does  not  appear  to 
have  been  questioned.  Baldwin  v.  Baldwin, 
37  Me.  369;  Tracy  v.  Reed  (C.  C.)  2  L.R.A. 
773,  13  Sawy.  .622,  38  Fed.  69;  Miner  v. 
Pingree,  110  Mass.  47;  Richardson  v.  Bos- 
ton, 148  Mass.  508,  20  N.  E.  166;  Knight 
V.  Boston,  159  Mass.  551,  35  N.  E.  86; 
Dunham  v.  Lowell,  200  Mass.  468,  86  N.  E. 
951;  Latrobe  v.  Baltimore,  19  Md.  13; 
Perry,  Tr.  §  331;  Beach,  Trusts  &  Trustees, 
§  415;  Lewin,  Tr..lst  ed.  p.  557.  On  prin- 
ciple the  trustee  would  seem  to  be  as  much 
within  the  statute  as  executors,  adminis- 
trators, guardians,  etc.,  whose  personal  lia- 
bility for  taxes  on  property  in  their  hands 
assessed  to  them  is  at  least  assumed  in 
Fairfield  v.  Woodman,  76  Me.  549,  551,  and 
Dresden  v.  Bridge,  90  Me.  489,  493,  38  Atl. 
545,  and  is  expressly  held  in  Payson  v. 
Tufts,  13  Mass.  493. 

It  is  urged,  however,  that,  even  if  Mrs. 
Hayford  was  personally  liable  for  general 
taxes  assessed  upon  the  land  in  question,  it 
does  not  follow  that  she  was  personally  lia- 
ble for  special  assessments  like  that  in  this 
case.  That  much  may  be  conceded.  The 
question  of  her  personal  liability  in  either 
case  depends  upon  the  statute  in  that  case. 
In  the  case  of  special  assessments  the  stat- 
ute is  comprehensive  and  explicit  that  an 
action  for  the  amount  of  the  assessment 
may  be  maintained  "against  the  party  so 
assessed."  Mrs.  Hayford  was  the  party, 
and  the  only  party,  assessed.  She  was  the 
proper  person  to  be  assessed,  as  she  was 
the  legal  owner, — held  the  legal  title.  The 
taxing  authorities  were  not  required  to  go 
behind  her  title.  The  addition  of  the  word 
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I  "trustee"  to  her  name  did  not  make  her 
any  the  less  the  party  assessed,  any  more 
than  does  the  addition  of  the  word  "guard- 
ian" or  "executor"  or  "administrator,"  in 
assessments  against  such  persons.  It  did 
not  exempt  her  from  her  obligation,  as  the 
holder  of  the  legal  title  and  the  party 
properly  assessed,  to  pay  the  assessment 
as  required  by  the  statute. 

One  argument  strongly  urged  against  the 
applicability  of  the  statute  to  one  who 
holds  the  legal  title,  not  for  himself,  but  in 
trust  only  for  others,  is  that  the  statute 
does  not  provide  that  such  person  may  be 
reimbursed  from  the  trust  estate.  It  is 
contended  that  for  want  of  such  a  provision 
the  statute  must  be  held  inoperative  upon 
persons  holding  only  the  legal  title  without 
any  beneficial  interest,  since  otherwise  it 
would  be  open  to  the  constitutional  objec- 
tion that  it  would  thus  operate  to  take  the 
property  of  one  person  for  the  benefit  of 
another,  without  due  process  of  law.  The 
answer  is  that  the  trustee  would  have  the 
right  of  reimbursement  from  the  trust  es- 
tate for  what  he  is  compelled  by  the  stat- 
ute to  pay  for  its  benefit,  and  it  is  not 
necessary  the  right  should  be  expressed  in 
the  statute.  Whenever  any  law,  statutory 
or  other,  imposes  a  personal  duty  upon  a 
guardian,  executor,  or  trustee  to  pay  money 
of  his  own  for  the  benefit  of  the  estate  in 
his  care,  it  follows  under  the  general  prin* 
ciples  of  jurisprudence,  without  special  stat- 
utory provision,  that  the  money  so  paid  ■ 
will  be  chargeable  to  the  estate,  and  that 
in  equity,  at  least,  reimbursement  will  be 
enforced.  Perry,  Tr.  §§  910,  913,  915;  Per- 
rine  v.  Newell,  49  N.  J.  Eq.  57,  23  Atl.  492; 
Woodruff  V.  New  York,  L.  E.  &  W.  R.  Co. 
129  N.  Y.  27,  29  N.  E.  251;  Gisborn  v.  Char- 
ter Oak  L.  Ins.  Co.  142  U.  S.  326,  35  L.  ed. 
1029,  12  Sup.  Ct.  Rep.  277.  The  principle  is 
illustrated  by  analogous  cases,  where  life 
tenants  have  been  obliged  to  pay  the  whole 
assessment  for  street  improvements  bene- 
fiting the  property.  The  duty  to  pay  the 
whole  may  be  imposed  on  life  tenants, 
though  the  benefit  is  to  the  fee  as  well  as 
the  life  estate,  and  when  imposed  and  per- 
formed, the  life  tenant  can  compel  the  re- 
mainderman to  contribute  his  equitable 
share.  Plympton  v.  Boston  Dispensary,  106 
Mass.  544;  Reybum  v.  Wallace,  93  Mo.  326, 
3  S.  W.  482.  So  in  the  case  of  a  tenant 
from  year  to  year.  Hitner  v.  Ege,  23  Pa. 
305.  No  statute  was  invoked  in  those 
cases. 

It  is  still  further  urged  that,  if  there  was 
a  right  of  action  against  Mrs.  Hayford  per- 
sonally, it  should  have  been  brought  in  her 
lifetime,  since  by  its  terms  the  trust  ended 
with  her  death,  and  now  there  is  no  trust 
estate  from  which  her  estate  can  be  reim- 
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biirsed,  if  now  compelled  to  pay.  In  the 
argument  at  bar  there  was  some  discus- 
sion whether  a  special  assessment  is  a 
debt.  Whether  technically  a  debt  or  not, 
there  was  a  personal  duty  to  pay  the  as- 
sessment, not  contractual  to  be  sure,  and 
only  imposed  by  statute,  but  nevertheless 
a  personal  duty.  Duties  imposed  by  law 
are  as  much  duties  as  those  assumed  by 
contract.  3  Bl.  Com.  160.  This  duty  she 
did  not  perform  in  her  lifetime,  as  she 
might  and  should.  Her  estate  must  now 
answer  for  her  default.  Bulkley  v.  Clark, 
2  Root,  60;  Wooten  v.  House  (Tenn.)  36 
S.  W.  936.  The  right  of  action  was  against 
her  personally,  and  hence  under  modern 
law  survives  her  death. 

Judgment  for  the  plaintiff  for  $8,748.99, 
with  interest  at  12  per  cent  per  annum 
from  January  29,  1906,  the  date  of  the 
assessment. 


MAINE    SUPREME    JUDICIAIj 
COURT. 

MARCIA  A.  HATCH  et  al. 

V. 

FREDERICK  M.  ROSE. 
{—  Me.  — ,  77  Atl.  716.) 

• 

Trespass  ^  license  ^  abandoiunent. 

Municipal  authorities  who  receive  per- 
mission to  enter  upon  property  abutting 
on  a  street  for  the  purpose  of  lowering  the 
grade,  constructing  a  sidewalk,  building  a 
retaining  wall,  and  doing  other  work,  do 
not  become  trespassers  ab  initio  by  aban- 
doning the  improvements  before  they  are 
all  completed  according  to  the  agreement. 

(October  6,  1910.) 

REPORT  by  the  Supreme  Judicial  Court 
for  York  County  for  the  opinion  of  the 
full  bench  of  an  action  brought  to  recover 
damages  for  alleged  trespass.  Judgment 
for  defendant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cleaves,  Water  house,  A  Em- 
ery, for  plaintiffs: 

Where  a  license  is  given,  and  the  licensee 
abuses  it,  he  becomes  a  trespasser  from  the 
beginning. 

Hunnewell  v.  Hobart,  42  Me.  565. 

Messrs.  Robert  B.  Seldel,  George  F. 
Haley,  and  Leroy  Haley  for  defendant. 

Note.— As  to  whether  subsequent  wrong- 
ful act  by  one  who  enters  premises  under 
license  of  owner  or  occupier  makes  him  a 
trespasser  ah  initio,  see  note  to  Sheftall 
v.  Zipperer,  27  L.R.A.(N.S.)  442. 
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Emery,  Ch.  J.,  delivered  the  opinion  d 
the  court: 

After  study  of  the  somewhat  indefinite 
and  conflicting  evidence,  we  find  ours^lTes 
believing  the  following  to  be  the  facts  in 
the  case:  The  plaintiffs  were  the  ovner^ 
of  dwelling  houses  and  lot  on  the  soath 
easterly  side  of  Elm  street,  in  BiddeforJ; 
Mr.  Hatch  being  their  agent,  by  vli-^e 
contracts  and  stipulations  concerning  i^ 
property  they  were  bound.  The  houv 
were  situated  a  little  back  from  the  Ion- 
tion  line  of  the  street,  and  upon  a  h\v 
several  feet  above  the  level  of  the  traveM 
part  of  the  street.  The  ledge  projected  int^ 
the  street  beyond  the  location  line.  Aca*^s 
to  the  houses  was  by  steps  leading  fpx 
the  street  at  the  foot  of  the  ledge  up  ov.r 
the  ledge  to  a  landing  connected  with  tb« 
houses.  There  was  no  sidewalk  on  ibai 
Side  of  the  street. 

Such  being  the  situation,  the  citv  nndt-r- 
took,   through   its   officers   and  agents.  t3 
make  improvements  in  the  street  br  con- 
structing a  concrete  sidewalk  on  that  side, 
out  to  the  location  line  and  at  the  ierel 
of  the  traveled  part  of  the  street    To  do 
this   required   cutting  down  to  the  Etr?^: 
level  the  ledge  in  front  of  the  plaintin- 
houses,  and  this  would  make  necessary  lh« 
building  on  the  plaintiffs'  land  a  retainis: 
wall  to  take  the  place  of  the  removed  led:? 
as  support  to  the  land  and  houses.    In  s 
conference   over    the    matter    between  tv 
mayor  of  the  city  and  Mr.  Hatch,  the  aitat 
of  the  plaintiffs,  substantially  the  ivV.o*" 
ing  was  agreed  to  by  them:     The  city  vt? 
to  construct  a  concrete  sidewalk  with  cjrb- 
ing  at  the  street  level  and  out  to  the  V  i 
tion   line  of  the  street,  do  the  nece*-a7 
blasting  and  excavating  in  the  letlge  on  ft- 
plaintiffs'  land  for  a  retaining  walK  b'jiM 
such  wall  next  the  street  line,  and,  atV'^ 
completion,  fill  in   behind   the  wall  to  it* 
top,  and  leave  the  property  in  better  sha?* 
than  before.    On  the  other  hand,  the  pt'ir- 
tiffs  were  to  pay  to  the  city  one  half  ti- 
expense  of  the  sidewalk  and  curbing.   Tltrf 
were  no  other  specifications  agreed  on  a? 
to  the  wall  or  any  other  part  of  the  wrrV. 

Under  this  stipulation  the  city  enttrfl 
upon  the  work.  The  ledge  within  the  K*a- 
tion  line  of  the  street  was  cut  down  to  t'  ' 
street  level,  the  concrete  sidewalk  and  rv.r}  - 
ing  constructed,  the  blasting  and  excavat.'.* 
done,  and  a  retaining  wall  built  on  t^ 
plaintiffs'  land  next  the  street  line.  Tl- 
plaintiffs  were  satisfied  with  sidewalk  a^-u 
curbing,  and  it  does  not  appear  that  ^' 
retaining  wall  is  insufficient.  The  plain* 
however,  do  complain,  and  did  coff.p'ai'i 
that  the  city  did  not  do  all  It  should  biH 
done,  and  did  some  things  contrary  tj 
their  wishes,  and  they  consequently  brougJs 
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this  action  of  trespass  quare  clauaum 
against  the  defendant,  Rose,  the  street 
commissioner,  for  his  entry  and  acts  upon 
their  land,  as  above  described.  They  con- 
tend: (1)  That,  by  reason  of  the  existence 
for  forty  years  of  the  houses  and  steps, 
the  line  of  the  street  had  become  fixed  at 
the  outer  end  of  the  steps;  (2)  that  the 
city,  not  having  complied  with  the  con- 
ditions of  the  permission  given  to  enter 
upon  their  land,  forfeited  that  permission, 
and  its  street  commissioner  became  a  tres- 
passer ah  initio. 

We  have  no  occasion  to  consider  Xhe  first 
contention,  since  our  conclusion  as  to  the 
second  contention  disposes  of  this  .case. 
Whatever  conditions  were  imposed  by  the 
plaintiffs  upon  the  permission  given  the 
city  and  the  defendant  to  enter  upon  the 
land  for  the  purposes  named,  they  were  all 
conditions  subsequent.  They  could  not  be 
fulfilled  till  after  the  entry.  If  some  of 
them  were  not  fully  performed,  it  does  not 
follow  that  the  defendant's  original  entry 
was  unlawful.  The  doctrine  of  trespass 
ah  initio  applies  only  to  entries  in  invitum 
under  authority  of  law.  It  does  not  apply 
to  entrie»  by  license  from  the  owner. 
Hunnewell  v.  Hobart,  42  Me.  565;  Dingley 
V.  Buffum,  57  Me.  379;  Perry  v.  Bailey,  94 
Me.  50,  46  Atl.  789.  If  the  plaintiffs  have 
suffered  any  legal  injury  from  the  acts  or 
omissions  of  the  defendant  under  the  li- 
cense given  him  to  enter  upon  their  land, 
they  have  mistaken-  their  remedy.  To 
maintain  this  action  of  trespass  quare 
clausunif  they  were  bound  to  show  that  the 
entry  and  acts  of  the  defendant  were 
without  right  at  and  from  the  time  of  the 
entry.  This  they  have  failed  to  do,  since 
the  evidence  clearly  shows  a  license  from 
them  to  the  city  and  the  defendant  to 
enter  in  the  first  instance,  and  does  not 
show  any  acts  excluded  by  the  license. 

Judgment  for  the  defendant. 


MARYIiAm>  COURT  OP  APPEALS. 

JOHN  WILSON  BROWN  et  al..  Trustees. 

etc.,  Appts., 

V. 

WILLIAM  S.  KEACH  et  al.,  Admrs.,  etc., 
of  Laura  J.  Koffman,  Deceased. 

(112  Md.  398,  76  Atl.  846.) 

Annuity  —  death  of  annaltant  —  right 
to  apportionment. 

An  annuity  provided  by  a  father  for  the 
widow  of  his  son  to  be  paid  quarterly,  which 
is  not  expressly  stated  to  be  for  support 
and  maintenance,  is  not  apportionable,  and 
therefore  her  administrators  cannot  require 
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payment  to  them  of  the  accrued  amount  in 
case  she  dies  between  two  quarterly  peri- 
ods. 

(Briscoe  and  Burke,  JJ.,  dissent.) 

(February  2,  1910.) 

APPEAL  by  defendants  from  an  order  of 
the  Circuit  Court  No.  2  of  Baltimore 
City  requiring  them  as  trustees  under  the 
will  of  George  Brown,  deceased,  to  pay  a  cer- 
tain sum  on  account  of  an  annuity.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  Irvine  Cross  and  Arthur 
George  Brown,  for  appellants: 

Annuities  given  by  one  who  had  a  duty 
to  maintain  the  donees,  and  who  gave  them 
by  way  of  performing  that  duty,  are  dis- 
tinguished from  those  created  as  a  matter  of 
bounty  or  personal  favor. 

Kearney  v.  Cruikshank,  117  N.  Y.  97,  22 
N.  E.  580;  Nehls  v.  Sauer,  119  Iowa,  442, 
93  N.  W.  340;  Chase  v.  Darby,  110  Mich. 
317,  64  Am.  St.  Rep.  347,  68  N.  W.  169; 
Gheen  v.  Osborn,  17  Serg.  &  R.  171;  Re 
Lackawanna  Iron  &  Coal  Co.  37  N.  J.  Eq. 
26. 

An  annuity  created  for  a  wife  by  someone 
other  than  her  husband  is  not  apportion- 
able. 

Tracy  v.  Strong,  2  Conn.  604 ;  Kearney  v. 
Cruikshank,  supra. 

Mr.  W.  Gill  Smith  with  Mr.  Z.  Howard 
Isaac,  for  appellees. 

Thomas,  J.,  delivered  the  opinion  of  the 
court : 

Article  8  of  the  will  of  George  Brown  is 
as  follows:  "In  case  my  son,  Alexander 
D.  Brown,  shall  leave  a  wife  surviving  him 
at   the   time   of  his  decease,   then   and   in 

Note,  ^  Apportionment  of  annuity. 

The  earlier  cases  upon  this  subject  are 
collected  and  discussed  in  a  note  to  Henry 
V.  Henderson,  63  L.R.A.  616,  and  this  note 
is  supplementary  thereto. 

Upon  the  closely  analogous  subject,  Ap- 
portionment of  income  upon  death  of  life 
beneficiary  between  distribution  periods,  see 
note  to  Welch  v.  Apthorp,  27  L.R.A.  (N.S.) 
449.  Reference  is  also  made  in  the  last- 
mentioned  note  to  other  notes  on  more  or 
less  analogous  subjects. 

As  is  shown  in  the  earlier  note,  the  gen- 
eral rule  at  common  law,  as  well  as  in  equi- 
ty, is  that  an  annuity  is  not  apportionable 
in  respect  of  time.  It  is  said  in  Nehls  v. 
Sauer,  119  Iowa,  440,  93  N.  W.  346,  that 
"the  practically  universal  holding  of  the 
courts  appears  to  be  that  an  annuity  will 
not  be  apportioned,  and  if  the  annuitant 
dies  durinnj  the  year, — even  though  it  be 
on  the  last  day  before  the  payment  falls 
due, — the  right  to  demand  the  annuity  dies 
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that  event,  T  will,  order,  and  direct  that  the 
trustees  hereinbefore  named  in  this  my  will, 
and  their  successors,  shall  pay  out  of  the  in- 
terest, rents,  or  net  income  thereafter  aris- 
ing from  the  two-fourteenths  parts  or  shares 
of  the  aforesaid  rest,  residue,  and  remainder 
of  my  estate  and  property,  given  in  trust 
for  the  use  of  my  said  son  Alexander  and 
his  descendants,  as  particularly  mentioned 
in  the  above  article  sixth  of  this,  my  will| 
to  the  wife  or  widow  of  my  said  son,  so 
surviving  him  as  aforesaid,  the  sum  of  $6,- 
000  a  year  during  her  life;  said  anmiity 
to  commence  from  the  time  of  the  death  of 
my  said  son,  and  to  be  paid  quarter-yearly. 
And  in  case  my  daughter,  Grace  Ann,  shall 
leave  a  husband  surviving  her  at  the  time  of 
her  decease,  then  and  in  that  event,  I  will, 
order,  and  direct  that  the  said  trustees  and 
their  successors  shall  pay  out  of  the  inter- 
est, rents,  or  net  income  thereafter  arising 
from  the  two-fourteenths  parts  or  shares  of 
the  aforesaid  rest,  residue,  and  remainder  of 
my  estate  and  property,  given  in  trust  for 
the  use  of  my  said  daughter,  Grace  Ann, 
and  her  descendants,  as  particularly  men- 
tioned in  the  aforesaid  article  sixth  of  my 
will,, to  the  husband  of  my  said  daughter,  so 
surviving  her  as  aforesaid,  the  sum  of  $6,000 
a  year  during  his  life;  said  last-mentioned 
annuity  to  commence  from  the  time  of  the 
death  of  my  said  daughter,  and  to  be  paid 
quarter-yearly.  And  in  case  ray  two  grand- 
children, Elizabeth  Graham  and  George 
Brown  Graham,  shall  both  die  before  at- 
taining the  age  of  twenty-one  years,  and 
their  father,  William  H.  Graham,  be  then 
living,  then  and  in  that  event,  I  will,  order, 
and  direct  that  the  said  trustees  and  their 
successors   shall   pay   out   of   the   interest. 


rents,  or  net  income  thereafter  arising  from 
the  two-fourteenths  parts  or  shares  of  tbe 
aforesaid  rest,  residue,  and  remainder  of  m) 
estate  and  property,  given  in  trust  for  the 
use  of  my  said  two  grandchildren,  Elizs- 
beth  and  George  B.  Graham,  as  p&rtieularlj 
mentioned  in  the  aforesaid  article  sixth  of 
my  will,  to  the  said  William  H.  Grsb&m, 
the  father  of  the  said  Elizabeth  and  Gcot^ 
B.  Graham,  as  aforesaid,  the  sum  of  $6,O00 
a  year  during  his  life;  said  last-mentiooeJ 
annuity  to  commence  from  the  time  of  tW 
death  of  the  survivor  of  my  said  two  grand 
children  dying  under  the  age  of  t«entr-oQ« 
years  as  aforesaid,  and  to  be  paid  qu&rte: 
yearly." 

Alexander  D.  Brown  died  on  the  19tb  ^^ 
March,    1892,   leaving  a   widow,  Laura  J 
Brown,   who   in    1907   married  Charles  IL 
KofTman,  and  died  on  the  17th  of  June,19'K 
The  annuity  was  paid  to  her  by  the  trusiee* 
under  George  Brown's  will  and  their  &uc 
cessors  up  to  the  19th  of  March,  1908,  and 
this  appeal  is  by  the  trustees  from  an  orJer 
of  the  circuit  court  No.  2  of  Baltimore  ciiy, 
passed  on  the  petition  of  the  administrators 
pendente  lite  of  her  estate,  requiring  tfcea 
to  pay  to  said  administrators  the  sum  of 
$1,450  on  account  of  said  annuity  from  t'.i« 
19th  of  March,   1908,   to  the  time  of  b« 
death  on  the  ITth  of  June,  1908.    The  ap^ 
pellants  rely  upon  the  well-established  ruk 
that  annuities  are  not  apportionable,  vbi> 
the  appellees  contend,  and  the  learned  court 
below  held,  that  it  is  .evident  from  the  pro- 
visions of  the  will  that  the  testator  inte»: 
ed  the  annuity  as  a  provision  for  the  sup 
port  and  maintenance  of  his  son's  widu« 
and  therefore  intended  it  to  be  apportioRe-i. 

The  will,  so  far  as  it  is  set  out  in  tie 


with  him,  and  his  executor  can  recover  no 
part  of  it." 

But  as  is  stated  in  Lynch  v.  Houston,  138 
Mo.  App.  167,  119  S.  W.'994,  there  are  well- 
recognized  exceptions  to  this  rule,  which 
arise  out  of  the  nature  and  the  object  of 
the  annuity  itself.  Thus,  an  annuity  to  be 
paid  the  widow  in  lieu  of  her  life  dower  es- 
tate, or  to  minor  children  or  others  for  sup- 
port, may  be  apportioned,  so  that  the  pro- 
portionate amount  for  the  year  in  which 
the  annuitant  may  die  may  be  claimed  by 
his  or  her  estate. 

But  the  rule  itself  as  stated  is  approved 
and  emphasized  in  a  practically  unbroken 
line  of  cases,  as  is  shown  in  the  earlier  note 
and  also  in  the  few  reported  cases  decided 
since  that  note  was  prepared. 

Thus,  in  Green  v.  Bissell,  79  Conn.  647,  8 
L.R.A.(N.S.)  1011,  118  Am.  St.  Rep.  150, 
65  Atl.  1056,  9  A.  &  E.  Ann.  Cas.  287,  it 
was  held  that,  under  a  trust  to  ascertain 
and  divide  the  net  income  of  an  estate  at 
yearly  intervals,  the  estate  of  one  dying  be- 
fore a  division  period  is  not  entitled  to  an 
allotment  when  the  period  arrives. 
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So,  in  the  Lynch  Case  the  court  si)«l 
"We  deduce  from  the  authorities  on  the 
question  that  the  contract  is  looked  \i>^\ 
as  in  effect  engaging  the  grantor  of  the  arl 
nuity  to  pay  to  the  grantee  a  certain  annu 
al  full  sum  on  the  day  fixed  if  he  be  ahttj 
on  that  day;  and  that  a  payment  of  a  par? 
of  that  sum  if  he  be  dead  has  not  entere' 
into  the  agreement." 

But  the  court  further  said  that,  althous^ 
the  court  must  follow  the  long-establi^i^'i 
rules  of  law,  however  harsh  tbey  may  t*| 
yet  they  should  not  overlook  any  provis'.H 
in  the  contract  itself  which  disclosed  an  :bi 
tention  that  the  annuity  should  be  appt-'j 
tioned ;  and  it  was  held'  that  a  deed  ct  -■  I 
tioned  upon  the  grantee's  paying  the  ^i'^ 
or  a  certain  sum  per  annum,  **payable  ani 
ally  on  the  Ist  day  of  March  of  each  jtrar. 
until  the  death  of  the  grantor,  "whin  a 
payments  cease,"  showed  that  the  int»^rti 
was  that  the  payments  should  continue 
the  day  of  the  annuitant's  death,  an^i  <^ 
sequently  the  annuity  was  apportionable  ^ 
force  of  the  contract  itself. 

W.  M.  G. 
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record,  does  not  direct  that  the  annuity  shall 
be  apportioned,  or  state  that  it  is  for  the 
itupport  and  maintenance  of  the  annuitant; 
but  counsel  for  the  appellees  base  their  con- 
tention on  the  fact  that  in  the  case  of  his 
son  George,  to  whom  the  testator  gave  a 
portion  of  his  estate  absolutely,  no  provision 
was  made  for  his  wife  in  case  she  survived 
him,  while  in  the  case  of  his  son  Alexander, 
whose  share,  was  left  in  trust  for  his  use 
during  life  only,   with  remainders  to  his 
descendants,   provision   was   made   for   his 
widow,  as  evidencing  the  intention  of  the 
testator  to  thereby  provide  for  her  support 
and  maintenance,    and    that    the    annuity 
should  be  apportioned.     Similar  provisions 
were  made  for  the  surviving  husband  of  the 
testator's  daughter,  and  for  the  father  of 
the  testator's  two  grandchildren,  in  case  they 
died  before  attaining  the  age  of  twenty- 
one  years  and  he  survived  them,  and,  if  the 
fact  that  the  testator  did  not  give  to  his 
9on  Alexander  any  part  of  his  estate  ab- 
solutely indicates  that  he  intended  the  an- 
nuitv  to  his  widow  to  be  apportioned,   it 
would  follow  that  he  also  Intended  the  other 
annuities  to  be  apportioned,  as  he  did  not 
gire  to  his  daughter  or  to  his  grandchildren 
absolute  estates  in  their  shares;  yet  to  hold 
these  annuities  apportionable,  in  the  absence 
f*t  some  clearer  evidence  that  the  testator  in- 
tended them  to  be  apportioned,  would  ex- 
tend the  exceptions  to  the  rule  beyond  the 
limit  to  which  any  well-considered  case  has 
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In  the  case  of  Hay  ▼.  Palmer,  2  P.  Wms. 
501.  the  annuity  was  expressly  for  the  main- 
tenance of  the  daughter  of  Sir  Thomas  Palm- 
ar until  she  became  eighteen  years  of  age  or 
narried,  and  the  master  of  the  rolls  held 
that  she  was  entitled  to  the  annuity  to  the 
lav  she  became  of  age,  it  being  "for  the 
iailv  support  of  the  infant."  In  the  case  of 
f^^e}iii8h  V.  Martin,  3  Atk.  331,  Elizabeth 
?hilh*p8  by  her  will  gave  to  her  eldest 
laughter,  Martha  Phillips,  all  her  real  es- 
Ate  in  fee,  "subject  to  such  charges  that 
hall  be  thereinafter  expressed,"  and  then 
Dade  the  following  provision  for  her  daugh- 
er  Mary:  "And  it  is  my  will  that  my  said 
auehter  Martha  shall  pay  unto  my  said 
au^liter  Mary  the  sum  of  £30  yearly  during 
farv's  continuing  sole  and  unmarried,  by 
15  each  May  day  and  All  Saints'  day."  And 
tie  lord  chancellor  said :  "Although  this  an- 
uity,  or  half-yearly  payment,  is  not  ex- 
rcsgly  given  for  the  maintenance  of  Mary, 
s  in  the  case  of  Hay  ▼.  Palmer,  supra,  yet 
am  clear  of  opinion  that  it  must  be  under- 
toed  so,  and  therefore  falls  within  the  rea- 
Hi  of  that  case."  In  the  case  of  Howell  v. 
fanforth,  2  W.  Bl.  1016,  the  annuity  was 
rorided  hv  a  husband  for  his  wife,  and  the 
nirt  said:  "Though  rents  and  common 
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annuities  are  not  apportionable  either  by 
law  or  equity,  yet  in  equity  the  mainte- 
nance of  infants  is  always  apportioned  up 
to  the  day  of  their  deaths,  etc.,  because  it 
would  be  difficult  for  thenii  to  find  credit  for 
necessaries,  if  the  payment  depended  on 
their  living  to  the  end  of  the  quarter.  This 
case  depends  on  similar  principles,  the  an- 
nuity being  for  a  separate  maintenance  to  a 
feme  covert;  and,  as  it  appears  that  the 
quarterly  payments  were  not  originally  for- 
ward payments,  by  way  of  maintenance  for 
the  ensuing  quarter  (which  might  make  a 
difference),  but  payable  at  the  end  of  each 
quarter,  in  order  to  discharge  the  expenses 
incurred  in  the  three  preceding  months,  we 
think  it  ought  to  be  apportioned."  In  the 
case  Atty.  Gen.  v.  Smythies,  16  Beav.  385: 
"By  letters  patent  of  King  James  the  First, 
a  charitable  corporation  was  created,  Iiav- 
ing  for  its  object  the  support  and  mainte- 
nance of  a  master  and  five  poor  persons. 
.  .  .  The  master  was  to  receive  the  in- 
come and  pay  the  poor  persons  £2,  12s.  Od. 
annually,  by  quarterly  payments,  for  their 
support,  relief,  and  maintenance.  Mr. 
Smythies,  the  master,  died  on  the  24th  of 
March,  1852;  and,  a  petition  being  present- 
ed by  the  new  master  for  payment  of  the 
income,  the  executors  of ,  Mr.  Smythies 
claimed  an  apportionment  of  the  half-year *s 
income  ending  on  the  6th  of  July,  1852,  upon 
a  fund  in  court  belonging  to  the  charity." 
The  master  of  the  rolls  (Sir  John  Romilly) 
said:  "I  am  of  opinion  that  there  must 
be  an  apportionment.  The  question  does  not 
rest  upon  the  general  ground  of  cases  not 
falling  within  the  provisions  of  the  appor- 
tionment acts,  but  comes  within  the  prin- 
ciple of  the  rule  in  the  cases  of  infants  and 
married  women,  who  have  no  other  support. 
I  thinks  this  must  be  so,  from  the  language 
of  the  charter  itself.  Here  is  an  eleemosy- 
nary establishment,  the  funds  of  which  are 
directed  by  the  statutes  to  be  applied  for 
the  support,  relief,  and  maintenance  of  five 
poor  persons,  which  upon  a  proper  construc- 
tion of  the  letters  patent  must  be  de  die  in 
diem,  for,  if  it  were  otherwise,  the  alms 
people  might  be  unable  to  procure  suflicient 
supplies  for  their  support  during  portions  of 
the  year,  in  consequence  of  the  risk  which 
those  who  supplied  them  would  run  of  not 
being  repaid.  For  if  they  could  not  re- 
cover out  of  the  fund  what  was  owing  for 
supplies,  they  would  be  deprived  of  payment 
altogether.  The  same  principle,  I  think, 
applies  to  the  master  as  to  the  five  poor 
persons,  and  therefore  there  must  be  an  ap- 
portionment of  the  dividends  between  the 
present  and  the  representatives  of  the  late 
master."  Mr.  Swanston,  in  an  extensive 
note  to  Ex  parte  Smyth,  1  Swanst.  338, 
after  stating  the  rule  that  rents  and  an- 
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nuities  are  not  apportionable,  says:  "A  re- 
markable exception  to  the  general  rule  has 
been  introduced  in  the  instance  of  annuities 
for  the  maintenance  of  infants  (Hay  v. 
Palmer  and  Reynish  v.  Martin,  supra) 
[Sheppard  v.  Wilson,  4  Hare,  395],  or  of 
married  -women  living  separate  from  their 
husbands  (Howell  v.  Hanforth,  supra; 
Carew  v.  Johnston,  2  Sch.  A  "Let.  303 ) ; 
an  exception  supported  by  the  necessity  of 
the  case,  and  the  consequent  presumption  of 
intention  (2  W.  Bl.  1017;  2  P.  Wms.  503), 
and  therefore  not  extending  to  an  annuity 
for  the  separate  use  of  a  married  woman 
living  with  her  husband  and  maintained  by 
him." 

In  the  case  of  Smith  v.  Wistar,  5  Phi  la. 
145,  the  testator  devised  certain  ground 
rents,  payable  half  yearly,  to  his  wife  for 
life,  with  remainder  over  to  his  sisters  and 
their  children,  and  the  court  said:  '^In 
Ghecn  v.  Osborn,  17  Serg.  &  R.  171,  the  gift 
of  an  annuity  to  a  widow  in  lieu  of  a  dow- 
er was  held  to  entitle  her  representatives 
to  an  apportionment  of  payments  which  had 
not  fallen  due,  and  which,  in  strict  law, 
could  never  have  become  so.  The  equity 
here  is  quite  as  strong  a4  it  was  there,  be- 
cause the  act  of  April,  1833,  makes  every 
devise  to  a  widow,  accepted  by  her,  a  de- 
vise in  lieu  of  dower.  Bequests  of  money 
payable  periodically  are  said,  in  Earp'a  Will, 
Pars.  Sel.  Eq.  Cas.  453,  468,  to  be  appor- 
tionable  when  given  for  maintenance  or  to 
someone  whom  it  is  the  duty  of  the  testa- 
tor to  provide  or  maintain.  It  seems  to  be 
conceded  that  a  gift  to  a  child  is  within 
this  exception,  and  the  rule  should  be  the 
same  in  case  of  a  widow.  Both  may  be  pre- 
sumed to  stand  equally  near  the  aflfections 
of  the  testator,  and  the  position  of  the  wid- 
ow is  obviously  preferable  when  she  has  ac- 
cepted the  legacy  in  lieu  or  bar  of  dower, 
and  claims  as  a  purchaser,  and  not  merely 
as  a  volunteer."  In  the  case  of  Blight  v. 
Blight,  51  Pa.  425,  the  annuity  was  payable 
quarterly  in  lieu  of  dower,  and  the  court 
held  that  "the  annuity  was  in  lieu  of  dower, 
and  lasted  as  long  as  dower  would  have 
lasted,  and  dower  runs  to  the  last  day  of 
life."  In  Re  Lackawanna  Iron  &  Coal  Co. 
37  N.  J.  Eq.  26,  John  Stinson  and  wife  con- 
veyed his  farm  to  Nelson  Vliet,  the  husband 
of  their  granddaughter,  in  consideration  of 
an  agreement  on  the  part  of  the  grantee 
(the  performance  of  which  was  secured  by 
his  bond  and  mortgage  of  the  property)  to 
pay  Stinson  $250  yearly,  on  the  ]st  April, 
during  the  lifetime  of  Stinson,  and,  if  Stin- 
son's  wife  should  survive  him.  to  pay,  or 
cause  to  be  paid,  to  her  yearly  the  sum  of 
$200  during  the  term  of  her  natural  life. 
Mrs.  Stinson  survived  her  husband,  and  died 
on  September  19,  1881.  The  anjiuity  was 
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paid  up  to  April  1st  of  that  year,  and  her 
personal  representatives  claimed  a  prop):- 
tionate  part  of  the  annuity  to  the  day  of 
her  death.     The  chancellor  said:    "There  ii 
no  doubt  that  the  general  rule  is  that  \vlieu 
an  annuity  is  payable  on  a  fixed  day  durin* 
life,  and  the  annuitant  dies  before  the  ^d\. 
his  representative  is  not  entitled  to  a  pro 
portionate  part  of  the  annuity  for  the  time 
which  has  elapsed  since  the  last  day  of  pav 
ment.     .     .     .     But  the  rule  as  to  annuities 
has  established  exceptions  in  the  case  wla^ 
an  annuity  is  given  for  maintenance  of  a 
wife  living  separate  from  her  husband,  or 
for  the  support  of  minor  children,    .    .   . 
and  the  exception  has  been  extended  to  ihi 
apportionment  of  the  income  of  a  fund  be 
longing  to  a  charitable  corporation  having 
for  its  object  the  support  of  poor  persons 
.     .     .     And  also  where  an  annuity  has  been 
given  in  lieu  of  dower.     .    .    .    The  ^'^. 
veyance  in  consideration  of  which  the  agTe^ 
ment  to  pay  the  annuity  was  made  was  eu- 
dently  a  family  arrangement,  and  the  only 
consideration  of  the  conveyance  of  the  fanr. 
to  Mr.  Vliet  was  the  agreement  to  pay  the 
annuities.     It  would  seen,  too,  that  the  cV 
ject  of  Stinson  in  making  the  arrangement 
was  to  secure  the  payment  of  the  annuity 
to  him  for  life,  and  to  his  wife  in  case  sn> 
should    survive,    for    their    support.     Sl- 
joined  in  the  conveyance  to  bar  her  dowe', 
and  part  of  the   consideration  of  her  r^ 
lease  was  the  agreement  to  pay  the  annuity 
to  her  for  her  life  in  case  she  should  ou: 
live  her  husband.    The  principle  of  the  ca^r^ 
which  constitute  the  exceptions  to  the  gcct-r 
al  rule  is  applicable  here."    In  the  <a^  <"f 
Parker  v.  Seeley,  66  N.  J.  Eq.  110,  3*^  At. 
280,  the  annuity  was  declared  by  the  tc^ 
tator  to  be  in  lieu  of  dower,  and  the  c»">urt 
held  that  the  widow  was  entitled  to  it  t«i 
the  time  of  her  death.     In  Re  Cushin;:.  >'*^ 
Vt.  393,  5  Atl.  186,  the  tesUtor  bequeatboi 
to  his  wife  "the  whole  interest  and  incme 
of  $6,000  to  be  paid  to  her  each  and  e^^ry 
year  during  her  life;  the  first  payment  t 
be  made  at  the  close  of  one  year  after  n} 
decease,  and  so  on  annually  thereafter  a* 
long  as  she  shall  live.    And  if  said  inte'>< 
or  income  shall  at  any  time  prove  in>ur 
cient  to  support  her  in  a  manner  be<\<ici'-^ 
her   station  and  condition  in  life,  and    q 
such  manner  as  shall  make  her  comfortali*''^ 
and  meet  all  necessary  expenses  of  a  rea^  r| 
ably  prudent  course  of  life,  then  it  is  rni 
will  that  so  much  of  the  said  $6,000  sh.^r 
be  taken  as  shall  be  necessary  to  effect  *'f 
object  aforesaid."    The  court  held  that  f'-* 
was  entitled  to  the  interest  on  the  ^».''''  ' 
to  the  time  of  her  death,  and  said:   "Trfji^ 
ing  this  as  an  annuity,  the  propositi'  n  >« 
pound  that  'annuities  are  not  in  their  rv 
ture  apportionable,  either  in  law  or  in  e^c* 
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tv/  2  Williams,  Exrs.  835.  But  there  are 
exceptions  to  the  rule,  and  the  same  author 
says:  *With  respect  to  interest, — ^interest, 
being  due  de  die  in  diem,  is  not  one  entire 
thing,  but  an  aggregate  of  many  distinct 
things/  and  may  be  apportioned.  The  lan- 
guage last  quoted  was  evidently  borrowed 
from  the  note  to  Clun's  Case,  10  Coke,  128a. 
The  note  is  by  Fraser,  wherein  he  says,  after 
the  remark  adopted  by  Williams:  'It  is  ob- 
vious, therefore,  that  ihe  representatives  of 
a  party  dying  before  the  day  at  which  inter- 
est was  usually  payable  would  be  entitled  to 
interest  up  to  the  time  of  the  party's 
death.'  ...  In  Perry  on  Trusts,  §  666, 
the  author  says:  'But  where  an  annuity  is 
given  to  a  widow  in  lieu  of  dower,  or  for 
maintenance  of  an  infant,  or  for  the  sepa- 
rate maintenance  of  a  married  woman,  an 
apportionment  is  made  on  the  ground  that 
such  annuity  is  necessary  for  support  till 
the  death  of  the  annuitant.'  .  .  .  And 
he  says  further:  'But  interest  money  upon 
notes,  mortgages,  and  similar  securities  ac- 
crues from  day  to  day,  although  it  is  not 
payable  until  a  fixed  day.  It  is  therefore 
apportionable,  and  trustees  must  pay  the 
proportion  accruing  during  the  life  of  the 
tenant  for  life  to  his  representatives.' " 

These  cases  fairly  illustrate  the  utmost 
limit  to  which  the  English  and  American 
decisions  have  gone  in  establishing  the  well- 
defined  exceptions  to  the  general  rule,  while 
the  courts  of  other  states  have  adhered  more 
closely  to  the  common-law  rule.  In  2  Perry 
on  Trusts,  6th  ed.  §  656,  the  author  says: 
"At  common  law  rent  could  not  be  appor- 
tioned; and,  if  a  tenant  for  life  died  near 
the  end  of  a  quarter,  his  representatives 
could  receive  no  part  of  the  rent  for  the 
term."  And  after  stating  that  the  statutes 
in  many  of  the  states  have  made  rent  ap- 
portionable, says:  "But  an  annuity  to  a 
tenant  for  life  is  not  apportionable,  and,  if 
the  tenant  dies  within  three  days  of  the  day 
of  payment,  his  representatives  are  not  en- 
titled to  any  proportion  of  the  annuity. 
But  where  an  annuity  is  given  to  a  widow  in 
lieu  of  dower,  or  for  maintenance  of  an  in- 
fant, or  for  the  separate  maintenance  of  a 
married  woman,  an  apportionment  is  made 
on  the  ground  that  such  annuity  is  neces- 
sary' for  support  till  the  death  of  the  annu- 
itant." The  rule  and  the*  exceptions  to  it 
are  stated  in  2  Cyc.  Law  &  Proc.  p.  468,  as 
follows:  "It  was  the  uniform  and  unbend- 
ing rule  of  the  common  law,  recognized 
both  by  courts  of  law  and  equity,  that  an- 
nuities, whether  created  inter  vivos  or  by 
will,  were  not  apportionable  in  respect  of 
time.  The  rigor  of  the  common-law  rule- 
has  been  to  some  extent  ameliorated  in  mod- 
ern times  by  the  recognition  of  certain  well- 
defined  exceptions,  as  in  cases  where  an 
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annuity  is  given  in  lieu  of  dower,  or  for 
the  separate  maintenance  of  married  women, 
or  for  the  support  of  children,  or  where  it 
consists  of  interest  or  of  otiier  sums  ac- 
cruing, and  therefore  payable,  de  die  in 
diem.**  See  also  1  Am.  &  Eng.  Enc.  of  Law, 
p.  595;  1  Story,  Eq.  §§  479,  480;  2  Wil- 
liams, Exrs.  49,  note. 

In  the  case  of  Heizer  v.  Hcizer,  71  Ind. 
526,  36  Am..  Rep.  202,  a  son  agreed  in 
writing,  for  a  valuable  consideration,  to 
pay  his  father  $100  annually  on  the  Gth  day 
of  October,  for  his  maintenance  and  sup- 
port during  his  life,  and  the  court  held  that 
the  annuity  was  not  apportionable.  In  the 
case  of  Wiggin  v.  Swett,  6  Met.  194,  39  Am. 
Dec.  716,  a  testator,  among  other  bequests 
to  his  wife,  gave  her  an  annuity  of  $800, 
during  the  full  term  of  her  life,  to  be  paid 
to  her  quarter-yearly,  and  payments  were 
accordingly  made  to  her  for  several  years, 
and  she  died  three  days  before  the  expira- 
tion of  a  quarter,  and  Shaw,  Ch.  J.,  said: 
"Tlie  general  rule,  both  of  law  and  equity, 
is,  and  is  admitted  by  the  appellee's  counsel 
to  be,  that  where  an  annuity  is  payable  on 
fixed  days  during  life,  and  the  annuitant 
dies  before  the  day,  the  personal  representa- 
tive is  not  entitled  to  a  proportionable  part 
of  the  annuity.  .  .  .  The  same  rule  pre- 
vails in  regard  to  rents  and  other  payments 
at  particular  days.  ...  As  Mrs.  Swett 
died  August  22,  1840,  that  proportion  of  the 
annuity  which  is  supposed  to  have  accrued 
from  May  25th  to  August  22d,  and  which 
would  have  been  payable  had  she  lived  till 
the  25th  of  August,  cannot  be  allowed.  It 
falls  within  the  general  rule  already  stated, 
and  not  within  jthe  exceptions  to  that  rule 
which  were  made  in  the  cases  cited  by  the 
appellee."  In  the  case  of  Dexter  v.  Phillips, 
121  Mass.  180,  23  Am.  Rep.  261,  Gray,  Ch. 
J.,  s^id:  "It  is  a  general  rule  of  the  com- 
mon law,  followed  in  chancery,  that  sums 
of  money  payable  periodically  at  fixed  times 
are  not  apportionable  during  the  interven- 
ing periods.  It  is  accordingly  well  settled, 
both  at  law  and  in  equity,  except  when  oth- 
erwise provided  by  statute,  that  a  contract 
for  the  payment  of  rent  at  the  end  of  each 
quarter  or  month  is  not  apportionable  in 
respect  of  time.  .  .  .  Thus  annuities, 
except  where  clearly  intended  for  the  daily 
support  of  the  beneficiary,  as  in  the  case  of 
a  child  or  of  the  separate  maintenance  of  a 
wife,  are  within  the  rule."  In  the  case  of 
Kearney  v.  Cruikshank,  117  N.  Y.  95,  22  N. 
E.  580,  the  testator  directed  his  executors, 
"out  of  the  residue  and  remainder  of  said 
net  income  of  my  estate,  to  pay  to  Sarah 
Louisa  Reed,  wife  of  David  L.  Reed,  of  the 
city  of  New  York,  it  beinsr  my  intention  as 
a  daughter  to  adopt  her,  the  sum  of  $2,000 
a  year  during  her  natural  life,  on  her  sole 
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and  separate  receipt,  as  if  she  were  a  feme 
sole,  free  from  the  control,  interference,  or 
debts  of  her  present  or  any  future  hus- 
band;'' and  the  court  said:  "We  are  not  at 
liberty  to  decide  the  question  in  this  case 
upon  our  notions  of  natural  equity  and  jus- 
tice provided  the  settled  rule  of  law  fixes 
the  rights  of  the  respective  parties  and 
determines  the  question  presented.  At  com- 
mon law,  annuities  were  not  apportionable, 
subject,  however,  to  two  exceptions,  inz., 
where  the  annuity  was  given  by  apparent 
to  an  infant  child  (Hay  v.  Palmer,  2  P. 
Wms.  601;  Reynish  v.  Martin,  3  Atk.  330), 
or  by  husband  to  his  wife  living  separate 
and  apart  from  him  (Howell  v.  Hanforth, 
2  W.  Bl.  1016).  These  exceptions  were 
founded  on  reasons  of  necessity,  and  the  pre- 
sumption that  such  annuities  are  intended 
for  maintenance,  and  are  given  in  view  of 
the  legal  obligation  of  a  parent  to  support 
his  infant  children,  and  of  a  husband  to 
maintain  the  wife.  But  with  these  excep- 
tions it  was  the  uniform  and  unbending  rule 
of  the  common  law,  recognized  both  by 
courts  of  law  and  equity,  that  annuities, 
whether  created  inter  vivos  or  by  will,  were 
not  apportionable  in  respect  of  time."  In 
the  case  of  Henry  v.  Richardson,  81  Miss. 
743,  63  L.R.A.  616,  33  So.  960,  Mrs.  L. 
H.  Henry  by  her  will  provided  for  the  pay- 
ment of  annuity  to  Mrs.  D.  W.  Henry  dur- 
ing the  life  of  tlie  husband  of  the  testatrix, 
and  Chief  Judge  Whitfield,  after  a  very 
careful  review  of  all  the  authorities,  held 
that  the  annuity  was  not  apportionable.  In 
the  case  of  Mower  v.  Sanford,  decided  in 
1904,  and  reported  in  76  Conn.  604,  63 
L.R.A.  626,  100  Am.  St.  Rep.  1008,  57  Atl. 
119,  the  supreme  court  of  Connecticut  held 
that  an  annuity  is  not  apportionable,  even 
when  given  to  a  widow  in  lieu  of  dower. 

As  we  have  seen,  the  same  general  rule 
applies  to  both  rents  and  annuities,  and  in 
the  case  of  Martin  v.  Martin,  7  Md.  368,  61 
Am.  Dec.  364,  Judge  Tuck  said :  "The  prin- 
ciples of  apportionment,  particularly  as  ap- 
plicable to  rent,  are  discussed,  and  the  au- 
thorities collected,  in  the  notes  to  Ex  parte 
Smyth,  1  Swanst.  337.  We  consider  the  rule 
established  that,  with  the  exception  of  cases 
arising  under  the  statute  of  George,  rent 
cannot  be  apportioned  as  to  time,  and  that 
the  person  entitled  to  the  estate  when  the 
rent  falls  due  must  have  the  entire  amount 
payable  at  that  time.*'  The  rule  sis  applied 
to  rents  was  again  recognized  and  enforced 
in  the  case  of  Get/andaflTer  v.  Caylor,  38 
Md.  280. 

It  would  seem  apparent,  from  the  au- 
thorities cited,  that  the  annuity  in  the  case 
at  bar  cannot  be  re^rarded  as  coming  within 
any  of  the  well-defined  exceptions  to  the 
common-law  rule.  It  was  not  expressly 
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given  for  support  and  maintenance;  it  is  r.  i 
a  provision  by  a  husbftnd  for  the  separate 
maintenance  of  his  wife  or  for  his  widow  in 
lieu  of  dower,  or  by  a  parent  for  the  maiii 
tenance  of  his  child;  but  a  gift  by  one  ^j) 
was  under  no  obligation  to  provide  for  t'  • 
support  of  the  annuitant.     He  may  ka\c 
been  induced  to  make  her  the  recipient  n' 
his  bounty  by  the  fact  that  he  did  nttt  si'.t 
her  husband  any  part  of  his  estate  ab«  ii  : 
ly;  but  we  have  no  reason  to  soppo'^e  ti.  : 
he  intended  to  do  more  than  the  plaiL  kr 
guage  of  his  will  indicates.     The  U-^Ui  ' 
left  a  large  and  valuable  estate,  and  his  i^i . 
which  was  said   in  Graham  v.  \MiitriLr 
99  Md.  269,  66  L.R.A.  408,  57  Atl.  C09.  Cv^ 
Atl.   36,   to  be  very   voluminous,  c-nveriD: 
over  twenty-one  pages  of  th6  printed  rw  '-i 
in  that  case,  was  carefully  prepared.    Vie 
must  assume  that  he  was  familiar  with  a 
rule   so   uniformly    recognized  in    Eu^iUii 
aiid  in  America  prior  to  the  enactment  '.! 
statutes  changing  the  common-law  rule.  ai-. 
that,  if  he  had  intended  the  annuities  gl*- 
en  by  the  eighth  article  of  his  will  to  l< 
apportioned,  he  would  have  so  directed  «  *j 
the   clearness    that   characterizes   the  pr.» 
visions  of  his  will.     It  is  far  safer  to  i- 
here  to  settled  rules  of  construction,  t\-^' 
to  venture  upon  a  strained  interpretati^- 
of  provisions  that,  in  the  light  of  the  ru!': 
lire  wholly  free  from  uncertainty  or  ambigu: 
ty.    It  may  require  courts,  at  times,  as  ii. 
the  case  of  Kearney  ▼.  Cruikshank,  supri.j 
to  surrender  their  notions  of  natural  e^^- 
ty;  but  it  will  tend  to  secure  greater  w- 
tainty  in  the  administration  of  justice,  tzi 
avoid  the  risk  of  giving  to  instruments  tf 
elTect  not  contemplated  by  the  makers 

Being  unable  to  concur  in  the  oonc1u«:'9 
reached  by  the  learned  court  below,  we  ou^t 
reverse  the  order  appealed  from. 

Order  reversed,  and  petition  dismiss': 
the  costs  in  this  court  and  in  the  court  .je- 
low  to  be  paid  by  the  appellees. 

Briscoe  and  Barke,  JJ.,  dissent. 
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RE   ESTATE   OF   PAUL   AUGUSTE  U 
EONORE  MAJOT,  Deceased. 

ANNE  PICAT  MAJOT,  Admrx.,  etc^  Ap?? 

(199  N.  Y.  29,  92  N.  B.  402.) 

Inheritance  tax  —  commanltj  rigtit  ^ 
wife. 

1.  The  inheritance  tax  law  of  a  stit^  »? 
plies  to  property  acquired  there  by  ore  -'■ 
died  there,  although  he  was  marrie<i  jr. 
foreign  country  by  whose  law  his  wife  ■• 
entitled  to  a  community  interest  in  it. 
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Evidence  —  presumption  —  antenuptial 
agreement. 

2.  An  antenuptial  agreement  to  hold  ac- 
quired property  in  common  will  not  be  pre- 
sumed from  the  fact  that  a  marriage  took 
pIao%  in  a  country  where  the  community 
law  prevails,  so  as  to  be  enforced  in  a 
state  where  no  such  agreement  is  valid  un- 
less in  writing. 

(June  7,  1910.) 

APPEAL  by  Anne  Picat  Majot,  Adminis- 
tratrix, etc.,  of  Paul  Auguste  Eleonore 
Majot,  deceased,  from  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court,  First 
Department,  reversing  an  order  of  the  Sur- 
rogate's Court  for  New  York  County  which 
reversed  an  order  entered  upon  the  report 


of  an  appraiser  assessing  a  transfer  tax 
upon  the  decedent's  estate.     AfTirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Paul  Fuller,  Frederic  R.  Cou- 
dert,  and  Paul  Fuller,  Jr.,  for  appellant: 

An  inheritance  tax  is  not  a  tax  upon 
property,  but  upon  succession  to  property, 
which,  being  a  privilege  conferred  by  law,  is 
subject  to  any  condition  which  the  lawmak- 
er may  impose  upon  its  enjoyment. 

Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct. 
Rep.  694;  Knowlton  v.  Moore,  178  U.  S.  41, 
44  L.  ed.  969,  20  Sup.  Ct.  Rep.  747;  Plum- 
mer  v.  Coler,  178  U.  S.  115,  44  L.  ed.  998,  20 
Sup.  Ct.  Rep.  829;  Murdock  v.  Ward,  178 
U.  S.  139,  44  L.  ed.  1009,  20  Sup.  Ct.  Rep. 


Xote,  —  Conflict  of  laws  as  to  fnatHmO' 
nial  property. 

This  note  is  supplementary  to  one  upon 
the  same  subject  in  connection  with  the 
case  of  Rush  v.  Landers,  57  L.R.A.  353. 
Both  notes  are  confined  to  property  rights 
dependent  upon  laws  relating  specifically 
to  marital  rights,  and  neither  covers  rights 
under  statutes  of  descent  and  distribution. 

As  to  enforcement  of  wife's  liability  un- 
der a  statute  of  another  state  for  a  debt 
contracted  by  her  husband,  see  note  to  Man- 
dell  Bros.  V.  Fogg,  17  L.R.A.(N.S.)  426. 

As  to  widow's  right  to  exemption  or  al- 
lowance for  support  out  of  the  personal  as- 
sets of  the  estate  of  a  deceased  husband, 
although  a  nonresident,  see  note  to  Jones  v. 
Layne,  11  L.R.A.(N.S.)  361. 

As  to  law  governing  capacity  of  married 
woman  to  contract,  see  notes  to  Union  Nat. 
Bank  v.  Chapman,  57  L.R.A.  513,  and  May- 
er ▼.  Roche,  26  LJI.A.  (N.S.)  763,  and  In- 
ternational Harvester  Co.  v.  McAdam,  20 
L.R.A.(N.S.)  774. 

Real  property. 

The  general  principle  that  the  lew  ret 
8it€e  governs  as  to  real  property  is,  of  course, 
applicable  to  the  respective  rights  of  hus- 
band and  wife,  or  their  privies,  in  real  prop- 
erty, and  hence  the  law  of  the  place  where 
the  real  property  is  situated  in  general  pre- 
vails over  the  law  of  the  matrimonial  domi- 
cil  in  this  respect.  It  is  important  in  the 
application  of  this  principle,  however,  to  ob- 
serve that  the  results  of  the  application  of 
the  lew  ret  sitas  may  be  affected  by  the  fact 
that  the  marital  domicil,  past  or  present,  is 
in  another  state  or  country.  Thus,  in  a 
state 'where  property  acquired  by  either 
spouse  during  the  marital  relation  ordinari- 
ly becomes  community  property,  that  re- 
sult may  be  prevented,  even  in  respect  of 
land  within  that  state,  by  the  fact  that  it 
was  purchased  with  the  proceeds  of  property 
which,  by  the  law  of  another  state  or  coun- 
try in  which  the  matrimonial  domicil  was 
established  at  the  time  of  its  acquisition, 
was  the  separate  property  of  one  of  the 
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spouses,  notwithstanding  that  such  property 
acquired  under  the  same  circumstances  by 
parties  domiciled  in  the  state  where  the 
land  is  situated  would  itself  have  consti- 
tuted community  property.  In  other  words, 
the  separate  estate  enjoyed  by  one  of  the 
spouses  by  virtue  of  the  law  of  the  domicil 
at  the  time  the  property  was  acquired  is 
not  lost  by  its  investment  in  real  property 
in  another  jurisdiction  where  a  difTerent 
law  prevails.  Re  Burrows,  136  Cal.  113,  08 
Pac.  488;  Ellington  v.  Harris,  127  Ga.  86, 
119  Am.  St.  Rep.  320,  66  S.  £.  134;  Thayer 
V.  Clarke  (Tex.  Civ.  App.)  77  S.  W.  1050, 
affirmed  in  (Tex.)  81  S.  W.  1274;  Bletlien 
V.  Bonner,  30  Tex.  Civ.  App.  685,  71  S.  W. 
290;  Brookman  v.  Durkee,  46  Wash.  678,  12 
L.R.A.(N.S.)  921,  123  Am.  St.  Rep.  944,  90 
Pac.  914,  13  A.  &  E.  Ann.  Cas.  839;  Wither- 
ill  V.  Fraunfelter,  46  Wash.  699,  91  Pac. 
1086;  Elliott  v.  Hawley,  34  Wash.  686,  101 
Am.  St.  Rep.  1016,  78  Pac.  93  {obiter). 

And  the  doctrine  applies  even  where  the 
land  was  purchased  by  the  husband  with  the 
proceeds  of  personal  property  owned  by  the 
wife  which,  by  the  conunon-law  rule  prevail- 
ing at  the  original  matrimonial  domicil,  be- 
came the  absolute  property  of  the  husband. 
McDaniel  v.  Harley  (Tex.  Civ.  App.)  42 
S.  W.  323. 

Nor  is  the  result  affected  by  the  fact  that 
the  matrimonial  domicil  at  the  time  the 
land  was  acquired  was  in  the  state  where 
the  land  is  situated,  if  the  property  with 
which  it  was  purchased  was  acquired  while 
the  domicil  was  in  another  state  or  country 
by  the  law  of  which  it  was  the  separate 
property  of  one  of  the  spouses.  Ellington  v. 
Harris  and  McDaniel  v.  Harley,  supra. 

In  Colpe  V.  Lindblom,  57  Wash.  106, 
106  Pac.  634,  it  was  held  that  real  property 
in  Washin^n  was  community  property, 
even  upon  the  assumption  that  it  was  pur- 
chased with  money  earned  by  the  husband 
while  domiciled  elsewhere;  but  this  was  up- 
on the  presumption,  in  the  absence  of  proof, 
that  the  law  of  the  domicil  upon  the  subject 
was  the  same  as  the  law  of  Washington. 
(The  question  as  to  the  proper  presumption 
to  be  indulged  in  the  absence  of  proof  of  the 
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775;  Re  Harbeck,  161  N.  Y.  211,  55  N.  E. 
850. 

The  tacit  contract  by  adoption  of  the  mat- 
rimonial law  of  the  domicil  is  equivalent  in 
its  effect  to  an  express  contract,  and  a 
change  of  domicil  does  not  alter  or  modify 
the  rights  acquired  by  the  contract  of  nmr- 
riage. 

Bonati  v.  Welsch,  24  N.  Y.  157;  Harteau 
V.  ITarteau,  14  Pick.  181,  25  Am.  Dec.  372; 
Dixon  V.  Dixon,  4  La.  188,  23  Am.  Dec.  480; 
Berard  de  Bonniere  v.  Petit,  Sirey,  1866, 
pt.  1,  p.  217;  Crosby  v.  Berger,  3  Edw.  Ch. 
547;  Depas  v.  Mayo,  11  Mo.  314,  49  Am. 
Dec.  88;  DeNicols  v.  Curlier  [1900]  A.  C. 
21 ;  Foubert  v.  Turst,  Bro.  P.  C.  129. 

Rights  acquired  under  a  marriage  con- 
tract can  be  enforced  against  property  in  a 


I  country  other  than  where  tlie  contract  mh 
made,  and  such  a  contract  is  not  contran' :  * 
public  policy.  Such  contracts,  even  vUi. 
altering  the  rule  of  the  common  law.  ire 
not  repugnant  to  our  policy  and  laws,  aod 
have  been  enforced. 

Decouche  v.  Savetier,  3  Johns.  Ch.  190.  S 
Am.  Dec.  478;   Bradish  v.  Gibbs,  3  Johss 
Ch.  523;  Le  Breton  v.  Miles,  8  Paige,  26h 
Potter  v.   Brown,  5   East,  124;  Spears  v. 
Shropshire,  11  La.  Ann.  559,  86  Am.  !>•. 
206;    Blanchard    v.    Blood,  2   Barb.  332 
Beardsley    v.     Hotchkiss,    96  N.  Y.  201. 
Strong  V.  Skinner,  4  Barb.  546;  Young  \ 
Hicks,  92  N.  Y.  235 ;  DeBarante  v.  Gott  ^■ 
Barb.  492;    Sterry  v.  Arden,  1  Johns.  O- 
271;   2  Story,  Eq.  §  986,  pp.  496,  497:  \M 
Pierres  v.  Thorn,  4  Bosw.  266;  Peck  v.  Vii 


foreign  law  is  not  within  the  scope  of  this 
note.  See  on  that  subject  note  in  67  L.R.A. 
33). 

Of  course,  the  community  law  of  one 
state  does  not  operate  on  real  property  in 
another  state  or  country.  Nott  v.  Nott,  111 
La.  1028,  36  So.  109.  Apparently  the  par- 
ties were  domiciled  in  Louisiana,  although 
it  is  not  so  stated. 

I 

« 

Personal  property. 

As  shown  in  the  earlier  note,  the  general 
principle,  when  unchanged  by  statute  or 
contract,  is  that  the  respective  rights  of  hus- 
band and  wife  and  their  privies  in  personal 
property  are  governed  by  the  law  of  the 
matrimonial  domicil  at  the  time  the  prop- 
erty is  acquired,  and  are  not  affected  by  the 
subsequent  removal  of  the  matrimonial 
domicil  to  another  state  where  a  different 
law  prevails ;  but  property  subsequently  ac- 
quired is  governed  by  the  law  of  the  new 
domicil.  To  the  same  effect  is  McClain  v. 
Abshire,  72  Mo.  App.  390. 

So,  goods  purchased  in  Washington  by  a 
wife  with  money  which  she  had  accumulated 
in  another  state  by  the  law  of  which  it  was 
her  separate  property  is  not  community 
property,  nor  subject  to  her  husband's  debts. 
Freeburger  v.  Gazzam,  5  Wpsh.  772,  32  Pac. 
732.  Although  it  is  not  expressly  so  stated 
it  is  implied  that  the  matrimonial  domicil 
was  in  Kansas  at  the  time  the  money  was 
acquired  there,  and  that  the  domicil  was 
subsequently  established  in  Washington. 

In  Cooke  v.  Fidelity  Trust  &  S.  V.  Co. 
104  Ky.  473,  47  S.  W.  325,  the  court  said 
that  under  the  Texas  statute  the  husband 
had  the  right  at  any  time  during  his  life, 
without  the  consent  of  the  wife,  to  convey 
Texas  lands,  and  that  the  purchase  price  of 
such  sale,  either  in  money  or  notes,  or  both, 
by  reason  of  the  domicil  in  Kentucky,  would 
have  become  the  absolute  property  of  the 
husband,  as  the  law  of  the  domicil  of  the 
husband  fixes  the  extent  of  his  wife*s  in- 
terest in  his  personal  estate  and  of  the  hus- 
band's rights  in  the  personal  estate  of  his 
wife.  This  was  apparently  upon  the  assump- 
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tion  that  the  Texas  land  was  community 
property,  but  the  statement  on  tbe  poit: 
does  not  seem  to  have  been  necessary  toa(W 
cision  of  the  case. 

In  Locke  v.  McPherson,  163  Mo.  493,  5: 
L.R.A.  420,  85  Am.  St.  Rep.  546,  63  S.  W 
726,   however,   where  a  woman  prenou^'f 
domiciled  in  Missouri  married  a  man  ion; 
ciled  in  New  York,  the  intention  to  take  r/ 
their  residence  in  the  latter  state  haviij 
been  defeated  by  the  death  of  the  wife  vith 
in  a  month  after  the  marriage  and  bef  r 
she  had  left  Missouri, — ^the  court  refused  t 
apply  to  personal  property  of  the  wife  i- 
Missouri,  the  law  of  New  York,  by  which  tl** 
husband,  in  the  event  of  the  death  of  tV 
wife  without  descendants,  takes  the  perf<: 
al  property.     The  court  seems  to  have  a« 
sumed  that  the  technical  matrimonial  d^-•n: 
cil  was  in  New  York;  and  the  decision  > 
upon  the  ground  that  under  the  New  Y<- 
law  the  husband  in  such  case  takes  tbe  ^ 
tate,  not  as  distributee  or  under  the  statit' 
of   distributions,   but  under  the  title  t^?' 
vested  in  him  at  his  marriage,  by  tbe  fi*:- 
mon  law,  to  all  his  wife*s  personal  prof-er.; 
the  married  woman's  acts  in  that  statt*  I* 
ing   construed    only    to    suspend   the  H* 
band's  common-law  marital   rights  di.:r< 
the  life  of  the  wife.    In  this  view  of  the  >*♦* 
York  law,  the  court  said  that  it  did  nrt  i  I 
within  the  Missouri  statute  providing  i>J« 
personal  property  in  the  state,  of  va  '^ 
habitants  of  another  state,  will  be  vli^tri^ 
uted   according   to   the    law   of   the  h:*  l 
state.    The  court,  however,  does  not  ev?Ii  "* 
how  the  case  was  taken  out  of  the  ope^at^a 
of  the   rule   that  tbe   respective  ric:  t*  ^ 
husband  and  wife,  i.  e.,  their  marital  ricH 
are  governed  by  the  law  of  the  matrinv  r.  i 
domicil,  and  not  by  the  law  of  the  pi 
where  the  property  is  found.     Cndir  x] 
principle,  the  New  York  law,  even  regai 
as  one  relating  to  the  marital  right  of 
parties  as  distinguished  from  a  statutdj 
distribution,  would  seem  to  be  the  c^^vei 
law,  assuming  that  the  matrimonial  i' 
cil  was  in  New  York.     Perhaps  in  vietrj 
tlie  hardship  of  the  case  and  the  Xechi 
character   of   the    New    York    domicil 
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demark,  99  N.  Y.  29,  1  N.  E.  41 ;  2  Kent, 
Com.  p.  401;  Story  Confl.  L.  §  526,  p.  184, 
note;  Johnston  v.  Spicer,  107  N.  Y.  185, 
13  N.  E.  753;  DeNicols  v.  Curlier  [1900]  2 
Ch.  410. 

Mr.  Billiard  H.  dlison,  for  respondent: 

No  express  contract  having  been  executed 
by  the  parties,  the  rule  governs  that  the 
law  of  the  country  where  the  deceased  was 
domiciled  at  the  time  of  his  death  regulates 
the  succession  of  his  personalty  in  the  case 
of  intestacy. 

Moultrie  v.  Hunt,  23  N.  Y.  394;  Dupuy 
▼.  Wurtz,  53  N.  Y.  556 ;  Despard  v.  Church- 
ill, 53  N.  Y.  192;  Minor,  Confl.  L.  p.  328; 
Edgerly  v.  Bush,  81  N.  Y.  199. 

As  the  parties  voluntarily  changed  their 
domicil  from  France  to  the  state  of  New 


York,  their  rights  are  governed  by  the  laws 
of  the  state  of  New  York. 

Bouhier,  Cout.  de  Bourg,  chap.  22,  §§  63- 
72;  Story,  Confl.  L.  8th  ed.  252-256,  267; 
Le  Brun,  Traite  de  la  Communante  Liv.  1 
chup.  2,  §§  55,  56,  p.  20;  Merlin,  Reper- 
toire Communante  de  Biens,  §  1,  p.  Ill; 
1  Boullenois,  Obs.  29,  pp.  736,  741,  750,  754; 
Lashley  v.  Hogg,  Robertson,  App.  Cas.  4,  1 
Burge,  Col.  &  For.  Law,  pt.  3,  chap.  7,  §  8 
pp.  623-625;  Saul  v.  His  Creditors,  5  Mart. 
N.  S.  569,  16  Am.  Dec.  212;  Gale  y.  Davis, 
4  Mart.   (La.)  645. 

The  law  of  the  situs  absolutely  governs 
in  regard  to  all  rights,  interests,  titles,  suc- 
cession, and  right  to  succession,  to  real  es- 
tate. 

Gerard   Titles    to   Real   Estate,    6th   ed. 


court  might  have  regarded  it  as  contrary  to 
public  policy  to  enforce  the  law  of  New 
York,  as  a  matter  of  comity  and  in  the  ab- 
Boiice  of  an  express  local  statute  like  domi- 
ciliary statutes  of  distribution. 

As  shown  in  the  earlier  note,  the  rule 
which  refers  the  respective  rights  of  a  hus- 
band and  wife  in  personal  property  to  the 
lex  domicilii  applies  to  choses  in  action  as 
well  as  to  tangible  property,  though  the  law 
of  the  forum  may  affect  the  right  of  either 
to  bring  an  action  without  joining  the 
other.  To  the  cases  cited  on  that  point 
should  be  added  Texas  &  P.  R.  Co.  v.  Hum- 
ble, 181  U.  S.  57,  45  L.  ed.  747,  21  Sup.  Ct. 
Rep.  526,  holding  that  the  Arkansas  stat- 
ute permitting  a  married  woman  to'  sue  in 
her  own  name  for  personal  injuries  extends 
to  a  married  woman  injured  in  Arkansas 
but  domiciled  in  Louisiana,  where  the  dam- 
ages claimed  would  constitute  community 
property.  The  court,  however,  does  not  de- 
cide that  the  damages  recovered  in  the  ac- 
tion would  not  be  community  property  in 
accordance  with  the  lex  domicilii. 

Whether  the  husband,  or  his  next  of  kin 
in  the  event  of  his  death  before  that  of  his 
wife,  take  choses  in  action  of  the  latter 
which  fie  had  not  reduced  to  possession  dur- 
ing his  life,  depends  upon  the  law  of  the 
matrimonial  domicil.  Re  Negus,  27  Misc. 
105,  58  N.  Y.  Supp.  377. 

In  Dempster  v.  Stephen,  63  111.  App.  126, 
upon  the  presumption  that  the  common  law 
by  which  a  husband  takes  the  rent  from  his 
wife's  real  property  prevailed  jn  Canada, 
where  the  land  was  situated,  it  was  held 
that  the  wife  could  not  maintain  an  action 
in  Illinois  in  her  own  name  for  the  rents. 

To  entitle  a  wife  to  a  tacit  lien  or  mort- 
gage for  the  repayment  of  property  brought 
by  her  into  the  marriage  community,  it 
must  have  arisen  from  the  law  of  their 
domicil  at  the  date  of  their  marriage.  Re 
Myer,  14  N.  M.  45,  89  Pac.  246. 

Antenuptial   agreements. 

As  shown  in  the  earlier  note,  the  rules  for 
ascertaining  the  governing  law  may  be 
supplanted  bv  an  antenuptial  agreement 
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which  by  its  own  terms  defines  the  respec- 
tive rights  of  the  parties  or  indicates  the 
particular  law  for  reference  to  which  those 
rights  are  to  be  ascertained.  In  this  con- 
nection, however,  a  difficulty  is  frequently 
encountered  in  determining  whether  partic- 
ular property  is  within  the  scope  of  the 
agreement.  Assuming  that  there  is  no  ob- 
jection, arising  from  the  statutes  or  public 
policy  of  the  forum,  to  the  enforcement  of 
the  agreement,  the  question  as  to  what  prop- 
erty is  within  its  scope  is  primarily  one  as 
to  the  intention  of  the  parties  gathered  from 
the  instrument  in  the  light  of  the  surround- 
ing circumstances.  From  the  nature  of  the 
question  it  depends  very  largely  upon  the 
terms  of  the  particular  agreement  and  the 
conditions  existing  at  the  time  of  its  exe- 
cution. 

In  Kleb  v.  Kleb,  70  N.  J.  Eq.  305,  62  Atl. 
396  (affirmed  in  71  N.  J.  Eq.  787,  65  Atl. 
1118)  the  court,  recognizing  that  the  inten- 
tion of  the  parties  was  the  criterion, 
held  that  an  antenuptial  agreement,  execut- 
ed in  1861  by  parties  domiciled  in  the  then 
electorate  of  Hesse  Cassel,  providing  that 
in  case  of  the  death  of  either  spouse  with- 
out issue  the  "surviving  spouse  shall  be  the 
sole  heir  of  the  predeceased  spouse,"  ap- 
plied to  real  property  in  New  Jersey  subse- 
quently acquired  in  the  husband's  name  af- 
ter the  removal  of  the  domicil  to  that  state. 
The  cases  of  Besse  v.  Pellochoux,  73  111.  285, 
24  Am.  Rep.  242;  Long  v.  Hess,  164  111.  482, 
27  L.R.A.  791,  45  Am.  St.  Rep.  143,  40 
N.  E.  335;  Castro  v.  lilies,  22  Tex.  479,  73 
Am.  Dec.  277,  and  Fuss  v.  Fuss,  24  Wis.  256, 
1  Am.  Rep.  180  (all  cited  In  the  previous 
note),  were  distinguished  by  the  fact  that 
in  each  of  them  the  spouses,  at  the  time  of 
making  the  contract,  possessed  property, 
and  the  phraseology  in  the  contract  was 
such  as  to  indicate  that  all  the  property 
to  which  their  provisions  were  designed  to 
apply  was  to  continue  subject  to  the  law  of 
the  matrimonial  domicil,  whereas  in  the  case 
at  bar  the  parties  had  no  property  at  the 
time  of  the  agreement  and  must  therefore 
have  intended  the  agreement  to  operate  up- 
on after-acquired  property,  and  the  phrases 
"death  without  issue,"  "marriage  contract/* 
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p.  Ill;  White  V.  Howard,  46  N.  Y.  144; 
Deyo  V.  Moras,  30  App.  Div.  66,  51  N.  Y. 
Supp.  786;  Bonati  v.  Welsch,  24  N.  Y.  157; 
Wharton,  Confl.  L.  3d  ed.  p.  405 ;  Ordronaux 
V.  Rey,  2  Sandf.  Ch.  33;  Nott  ▼.  Nott,  111 
La.  1028,  36  So.  109;  Dohan  v.  Murdock, 
40  La.  Ann.  376,  4  So.  338;  Kelly,  French 
Law  of  Marriage,  p.  76. 

Antenuptial  contracts  to  be  enforceable 
must  be  in  writing.  Lamb  v.  Lamb,  18  App. 
Div.  250,  46  N.  Y.  Supp.  219;  Schneider  v. 
Schneider,  122  App.  Div.  774,  107  N.  Y. 
Supp.  702;  Brown  y.  Conger,  8  Hun,  625. 

Effect  will  not  be  given  to  foreign  laws 
which  conflict  with  the  policy  of  our  state 
relating  to  property  within  its  borders,  es- 
pecially when  they  are  repugnant  to  our 
laws. 

Dearing  ▼.  McKinnon  Dash  A  Hardware 
Co.  165  N.  Y.  76,  80  Am.  St.  Rep.  708,  58 
N.  E.  773;  Marshall  v.  Sherman,  148  N.  Y. 
9,  34  L.R.A.  757,  51  Am.  St.  Rep.  654,  42 
N.  E.  419. 

Personal  property  of  a  resident  decedent, 
wherever  situate,  is  subject  to  the  transfer 
tax. 

Re  Swift,  137  N.  Y.  77,  18  L.R.A.  709,  32 
N.  E.  1096;  Re  Dingman,  66  App.  Div.  228, 
72  N.  Y.  Supp.  624;  Re  James,  144  N.  Y.  6, 
38  N.  E.  961. 


Halglit,  J.,  delivered  the  opinion  of  tk 
court: 

Paul  Auguste  Eleonore  Majot  was  a  citi- 
zen  and   resident  of  France  and  as  euc*. 
married   Anne   Picat  on   the  30th  daj  d 
June,  1885,  at  Paris,  France.    Shortly  &:': 
er  such  marriage   they   emigrated  to  isi 
state  and  became  residents  thereof,  and  i\v> 
sequently  acquired  both  real  and  personal 
property  in  this  state,  of  which  Paul  Au 
guste  Eleonore  Majot  died  seised  and  pos 
sessed  on  the  7  th  day  of  December,  1907.  Nj 
express  antenuptial  contract  existed  betweeL 
them.    He  left  no  will,  and  his  widov  Bxs 
been  duly  appointed  administratrix  of  bii 
estate. 

Under  the  French  Code  a  wife  is  given  & 
community  interest  in  whatever  property. 
real  or  personal,  her  husband  had  at  r}£ 
time  of  the  marriage  and  such  as  he  M\ 
acquire  thereafter,  and  that,  by  msr-i 
thereof,  it  is  now  claimed  on  behalf  of  tb^ 
widow  of  the  decedent  that  no  transfer  Ui 
can  be  imposed  under  our  statute  as  to  ber 
half  interest  in  the  estate,  for  the  reas^^a 
that  there  has  been  no  transfer  upon  i'n 
death  and  that  she  merely  enters  into  p>^-$- 
scssion  of  her  community  interest  as  it  pre 
viously  existed.  Ordinarily,  the  law  of  t'  t 
place  of  the  domicil  of  the  owner  centre 
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'The  surviving  spouse  shall  be  the  sole  heir 
of  the  predeceased  spouse/' used  in  refer- 
ence to  their  future  acquisitions,  were  of 
universal  application,  and  contained  within 
themselves  no  implication  that  they  were  to 
be  limited  to  Hesse  Cassel.  The  fact  that 
immigration  from  Germany  to  this  country 
was  common  at  the  time  of-  the  agreement  in 
question  was  also  regarded  as  a  circum- 
stance tending  to  negative  an  intention  to 
confine  the  agreement  to  property  that 
might  be  acquired  during  the  continuance  of 
the  original  domicil ;  and  even  more  signifi- 
cant of  such  an  intention  was  the  circum- 
stance that  the  territory  embraced  in  Hesse 
Cassel,  then  an  independent  principality, 
was  very  restricted  rendering  it  improbable 
that  the  parties  intended  to  limit  the  effect 
of  their  agreement  to  land  within  those  con- 
fines. The  court  said  that  if  it  was  the  in- 
tention that  the  agreement  should  operate 
beyond  the  principality  there  was  no  theory 
on  which  it  could  be  said  that  it  was  to  op- 
erate in  some  foreign  states,  and  not  in 
others. 

In  Mueller  v.  Mueller,  127  Ala.  356,  28 
So.  465,  it  was  held  that  the  equitable  sepa- 
rate estate  of  a  wife  by  virtue  of  an  ante- 
nuptial contract,  executed  with  reference  to 
the  matrimonial  domicil  where  the  common 
law  presumably  prevailed,  in  property  of 
which  the  husband  took  possession,  did  not 
become  a  legal  estate  by  virtue  of  their 
subsequent  acquisition  of  a  domicil  in  Ala- 
bama where  by  a  statute  (passed  before  the 
antenuptial  contract  in  question)  a  wife  is 
in  effect  given  a  legal  estate  in  such  proper- 
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ty.     It  was  accordingly  held  that  the  pru 
vision  of  the  Alabama  statute  that,  in  coci 
puting,  dower  and  distributive  share  « f  t » 
wife  in  the  estate  of  her  husband,  the  vab- 
of  '*her  separate  estate"  shall  be  detinct^:. 
did  not  apply,  since  the  provision  refer*  : 
the  estate  created  by  the  statute  and  0 1 
stitution,  and  not  to  an  equitable  separr. 
estate. 

A  contract  by  which  a  wife  agrees  revf 
to  claim  any  interest  in  or  to  tlM  estate  <  f 
her  husband,  though  valid  by  the  law  'i 
Illinois,  where  it  was  executed  (and  ^Vr^ 
the  parties  seem  to  have  been  domiciVi  at 
that  time),  will  not  prevent  h^r  frn*- 
claiming  her  distributive  share  in  the  estate 
of  her  husband,  who  died  domiciled  in  1«:^>- 
since  the  statute  of  the  latter  state  t<^  '  t 
efl'ect  that  neither  husband  nor  wife  ^-5 
such  interest  in  the  other  property  that  J* 
may  be  the  subject  of  contract'  bet^r-^ 
them  is  a  statute  of  distribution  and  tlep* 
fore  governs.  Caruth  v.  Caruth,  128  lo«» 
121,  103  N.  W.  103. 

In  Stewart  v.  Kleinscbmidt,  51  Wa*V.  ?' 
97  Pac.  1106,  where  the  wife  clainuM  t'  ^ 
land  in  Washington  was  poverned  br  t  > 
law  of  Ohio  because  the  parties  mai^.e  a  c  ' 
tract  there  in  relation  to  land  while.  a<  -^ 
claimed,  they  were  domiciled  there,  t*- 
court  held  that  the  rights  of  the  parties  ^  * 
governed  by  the  law  of  Washinsstnn:  \u\  "■ 
decision  was  upon  the  ground  that  t>j*'  •^• 
tics  retained  their  domicil  in  that  stat-.  »-* 
that  their  temporary  residence  in  Ohio  ii 
not  give  them  a  domicil  there, 

Q.  H.  P. 
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with  reference  to  the  distribution  of  his 
personal  property  upon  his  decease,  and  the 
law  of  the  place  in  which  his  real  estate  is 
situate  controls  with  reference  to  its  descent ; 
and,  in  the  absence  of  an  express  antenuptial 
contract  otherwise  providing,  the  foregoing 
rule  prevails  with  reference  to  the  disposi- 
tion of  property  of  married  people  upon  the 
death  of  either.  If  two  or  more  persons 
should  each  be  the  owner  of  an  undivided 
interest  in  a  specific  article  of  personal 
property  and  they  should  remove  to  this 
state,  bringing  such  property  with  them, 
their  ownership  therein  would  remain  un* 
changed  by  our  law,  and,  in  case  of  the 
death  of  either,  the  undivided  shares  of  the 
others  would  remain  unaffected.  As  to 
whether  the  community  interest  of  a  wife 
in  the  property  of  her  husband  under  the 
French  law  is  such  as  to  constitute  her  the 
present  and  continuing  owner  during  their 
married  life  of  an  undivided  one-half  inter- 
est in  his  personal  property  acquired  dur-. 
ing  his  residence  in  France  we  do  not  now 
deem  it  necessary  to  determine;  for,  as  we 
understand,  all  of  the  decedent's  property, 
both  real  and  personal,  of  which  he  died 
seised  or  possessed,  was  acquired  after  the 
removal  of  himself  and  wife  to  this  state. 
While  it  must  be  conceded  that  some  con- 
flict exists  in  the  decision  of  courts  in  for- 
eign jurisdictions,  we  have  no  hesitancy  in 
reaching  the  conclusion  that,  as  to  the  prop- 
erty acquired  by  the  decedent  here  during 
his  residence  with  his  wife  in  this  state,  it 
is  controlled  by  our  laws,  and  iipon  his 
death  it  is  transferred  within  the  meaning 
of  our  tax  laws. 

In  Rodger s  on  Domestic  Relations,  §  316, 
it  is  said :  "In  a  sense  the  laws  of  those 
states  where  the  rule  of  community  prop- 
erty is  in  force  have  no  extraterritorial  ef- 
fect; that  is,  the  rights,  privileges,  and 
liabilities  incident  to  the  law  of  this  spe- 
cies of  property  are  for  those  only  who 
marry  within  th^  state  where  the  law  is  in 
force,  or  come  into  it  after  marriage  in 
good  faith,  for  the  purpose  of  taking  up 
their  abode  and  yielding  fealty  to  its  laws. 
If  the  marriage  takes  place  in  another  state, 
and  the  parties  never  live  in  the  state  where 
the  law  of  community  property  is  recog- 
nized, the  p^-operty  rights  of  the  parties 
must  be  governed  by  the  laws  of  the  state 
of  their  domicil,  though  they  may  have 
property  in  the  state  where  the  rule  of  com- 
munity is  in  force.  It  is  held  in  Texas, 
however,  that  the  rights  of  the  parties,  so 
far  as  realty  situated  within  that  state  is 
concerned,  will  be  governed  by  the  rule  of 
community  property  in  force  in  that  state, 
though  their  residence  and  domicil  are  in  a 
state  where  such  laws  are  not  recognized 
It  is  held  in  Louisiana  that  where  parties 
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are  married  in  France,  by  the  laws  of  which 
country  there  is  no  community  of  acquests 
and  gains,  and  thereafter  move  to  Louis- 
iana, where  such  laws  are  effective,  with  the 
bona  fide  intention  of  taking  up  their  abode 
there,  the  laws  of  that  state  will  then  gov* 
ern  their  rights  of  property  within  its 
bounds.  And  this  ruling  is  no  doubt  cor- 
rect." 

In  Gale  v.  Davis,  4  Mart.  (La.)  645,  649, 
the  court  says:  "It  seems  now  to  be  a  set- 
tled principle  that,  when  a  married  couple 
emigrate  from  the  country  where  their 
marriage  was  contracted  into  another  the 
laws  of  which  are  different,  the  property 
which  they  acquired  in  the  place  where 
they  have  moved  is  governed  by  the  laws  of 
tha;t  place." 

Story  in  his  work  on  Conflict  of  Laws,  8th 
ed.,  at  page  267,  after  referring  to  many 
decisions  upon  the  subject  in  this  and  oth- 
er countries,  and  especially  the  Louisiana 
cases,  proceeds .  to  give  his  opinion  as  to 
the  law  of  the  United  States  with  refer- 
ence to  the  question  under  consideration,  at 
follows:  "In  general,  the  doctrines  thus 
maintained  in  Louisiana  will  most  probably 
form  the  basis  of  the  American  jurispru- 
dence on  this  subject.  They  have  much  to 
commend  them  in  their  intrinsic  convenience 
and  certainty,  as  well  as  in  their  equity; 
and  they  seem  best  to  harmonize  with  the 
known  principles  of  the  common  law  in 
other  cases.  .  •  •  The  following  proposi- 
tions may  be  laid  down  as  those  which, 
although  not  universally  established  or  rec- 
ognized in  America,  have  much  of  domestif 
authority  for  their  support,  and  have  none 
in  opposition  to  them.  .  .  .  Where 
there  is  no  express  contract,  the  law  of  the 
matrimonial  domicil  will  govern  as  to  all 
the  rights  of  the  parties  to  their  present 
property  in  that  place,  and  as  to  all  per- 
sonal property  everywhere,  upon  the  prin- 
ciple that  movables  have  no  situs,  or  rather 
that  they  accompany  the  person  everywhere. 
As  to  immovable  property  the  law  rei  aitcB 
will  prevail.  .  .  .  Where  there  is  no 
change  of  domicil,  the  same  rule  will  ap- 
ply to  future  acquisitions  as  to  present 
property.  .  .  .  But,  where  there  is  a 
change  of  domicil,  the  law  of  the  actual 
domicil,  and  not  of  the  matrimonial  domicil, 
will  govern  as  to  all  future  acquisitions 
of  movable  property;  and,  as  to  all  im- 
movable property,  the  law  rei  aitce.  .  .  . 
And  here  also,  as  in  cases  of  express  con- 
tract, the  exception  is  to  be  understood  that 
the  laws  of  the  place  where  the  rights  are 
souglit  to  be  enforced  do  not  prohibit  such 
arrangements;  for,  if  they  do,  as  every 
natiou  has  a  right  to  prescribe  rules  for  the 
government  of  all  persons  and  property 
within  its  own  territorial  limits,  its  own 
law  in  a  case  of  conflict  ought  to  prevail." 
60 
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Our  attention  has  been  called  to  no  case 
in  this  state  in  'which  our  courts  have  con- 
sidered the  question  now  presented.  Most 
of  our  cases  have  referienoe  to  the  descent 
or  distribution  of  property  under  express 
antenuptial  contracts,  and  none  of  them 
have  reference  to  the  power  of  the  state  to 
impose  a  tax'  upon  such  descent  or  distribu- 
tion. De  Barante  v.  Gott,  6  Barb.  492; 
Crosby  v.  Berger,  3  Edw.  Ch.  638;  Le  Bre- 
ton V.  Miles,  8  Paige,  261;  Decouche  v. 
Savetier,  3  Johns.  Ch.  190,  8  Am.  Dec.  478. 
The  appellant,  however,  calls  our  atten- 
tion to  Bonati  v,  Welsch,  24  N.  Y.  167,  and 
claim's  that  it  sustains  her  contention.  In 
that  case  the  plaintiff  and  her  husband 
were  residents  of  France,  and  were  married 
and  lived  together  as  husband  and  wife. 
Upon  the  death  of  her  mother  the  plaintiff 
became  the  owner  of  certain  real  estate  in 
France,  which  she  sold,  and  the  proceeds 
thereof  were  appropriated  by  her  husband, 
who  then  abandoned  her  and  removed  to 
the  United  States,  where  he  continued  to 
reside  until  his  decease.  Under  the  French 
law  the  right  of  the  wife  as  a  creditor  of 
her  husband  in  case  of  abandonment  con- 
tinued and  attached  to  the  property  of  her 
husband.  It  was  accordingly  held  by  our 
court  here  that,  the  husband  having  ap- 
propriated the  proceeds  of  the  real  estate 
of  his  wife  which  she  had  inherited  from 
her  mother,  that  she  as  a  creditor  was  en- 
titled to  have  her  claim  paid.  In  that  case 
no  question  arose  between  the  creditors.  The 
question  was  as  between  the  wife,  who  had 
had  her  money  appropriated  by  her  hus- 
band and  brought  to  this  country,  and  Ins 
legatees  here.  We  find  nothing  in  that  case 
that  is  in  conflict  with  the  conclusion  which 
we  have  reached  in  this  case. 

It  is  now  contended  that,  while  there  was 
no  express  antenuptial  contract,  there  was  a 
tacit  contract,  or  a  contract  to  be  presumed 
from  the  fact  that  the  parties  entered  into 
a  contract  of  marriage,  and  that  such  tacit 
contract  is  deemed  to  be  in  accordance  with 
the  community  law  in  force  in  France  where 
the  marriage  contract  was  consummated. 
As  we  have  seen,  every  government  has  the 
right  to  prescribe  laws  for  the  control  and 
distribution  of  property  within  its  own 
territorial  limits,  and  while  we  recognize 
the  validity  of  contracts  made  in  foreign 
jurisdictions,  if  a  conflict  arises  with  refer- 
ence thereto,  our  own  laws  must  prevail 
instead  of  those  of  a  foreign  jurisdiction. 
Under  our  statute  every  agreement  made  in 
consideration  of  marriage  is  void  unless  it 
be  in  writing,  except  a  mutual  promise  to 
marry.  Personal  Property  Law,  §  31;  Hunt 
V.  Hunt,  171  N.  Y.  396,  69  L.R.A.  306,  64  N. 
E.  169.  It  is  thus  apparent  that  we  can- 
not recognize  tacit  antenuptial  contracts. 
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But  we  do  not  understand  that  our  statut<> 
differs  materially  from  that  of  the  Freocb 
law  in  this  regard;   for,  under  the  Freoci 
Civil  Code  relating  to  community,  article 
1387  provides  'that  the  law  r^;ulates  €on 
jugal   associations    in  respect  of  property 
only  in  default  of  express  agreement  -which 
the  parties  may  make  as  they  think  gt, 
provided  it  is  not  contrary  to  morality  asj 
subject  to  the  following  restrictions.  Article 
1396  provides  that  matrimonial  agreemecu 
may  not  be  altered  after  the  celebration  of 
the  marriage.    It  is  thus  apparent  that  un- 
der the  French  Code  tacit  antenuptial  agr^- 
menta  are  not  recognized,  but  they  moat  l-^ 
express  agreements  which  cannot  be  chang&i 
after  the  celebration  of  the  marriage. 

Finally,  the  power  of  every  governraeat 
over  property  within  ita  jurisdiction  arl 
territorial     limits    extends    to    reasoi:aL> 
taxation  for  governmental  support    De  !a 
Lande  v.  Louisiana,  18  How.  192,  15  L  ei. 
350.     In  this  state  a  tax  is  imposed  up(>:} 
the  transfer  of  property,  real  and  personal 
of  the  value  of  $10,000  or  more,  at  the  nU 
of  1  per  cent  upon  the  clear  market  Ta!ne 
of  such  property  when   it  passes  by  rut'. 
transfer  to  or  for  the  use  of  any  father, 
mother,  husband,  wife,  child,  etc.,  wliai  t»-i 
transfer  is  by  will  or  by  the  intestate  U^s 
of  the  state;  or  when  the  transfer  is  Da<i'. 
by  a  resident  or  by  a  nonresident,  when  i.* 
property    is    within    this    state,    by   de-^, 
grant,  bargain,  sale,  or  gift  made  in  eci.- 
templation  of  the  death  of  the  grantor,  ve> 
dor,  or  donor,  intended  to  take  effect  in  pH>9^ 
session  or  enjoyment  at  or  after  such  deat' 
This  statute    (Consol.   Laws,   chap.  60,  § 
220-246)   was  in  force  at  the  time  of  t 
death'  of  the  decedent^  and  we  think  is  bic 
ing  upon  his  widow. 

The    order    of   the    Appellate    Divisi?! 
should  be  affirmed,  with  costs. 

Gnllen,  Ch.  J.,  and  Gray,  Vann,  Vcr 
Der,  and  Hisoock,  JJ.,  concur. 
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H.  S.  EMMERSON,  Admr.,  etc.,  of  Josef 
D.  Morris,  Deceased,  Plff.  in  Err., 

V. 

MARY  A.  BOTKIN. 
(—  Okla.  — ,  109  Pac  631.) 

Pleading  —  petition  —  demurrer. 

1.  A  general  demurrer  to  a  petition  nK^ 
attempts  to  state  several  cau«(es  of  art 
should  be  overruled,  if  any  of  the  BtateT^e 
of  causes  of  action  contained  in  said  petit << 
are  good. 

Headnotes  by  Dunn,  Ch.  J, 
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Same  —  construction  —  failure  to  amend 
—  presumption. 

2.  In  a  case  where  a  pleading  is  chal- 
lenged before  trial  by  demurrer,  its  lan- 
guage, where  doubtful,  will  be  construed 
against  the  pleader  upon  the  ground  that, 
as  he  selects  the  language,  he  should  make 
his  meaning  clear,  and  where  in  such  a  case 
a  demurrer  is  sustained  on  account  of  the  in- 
sufficiency of  a  pleading,  and  no  application 
for  amendment  is  made,  it  will  be  presumed 
that  the  facts  to  justify  it  do  not  exist. 
Same  ^  facts  —  manner  of  statement. 

3.  Essential  facts  necessary  to  be  shown 
in  order  to  entitle  a  party  to  the  relief  de- 
manded, and  to  which  he  supposes  himself 
entitled,  should  be  stated  in  the  pleadings  by 
allegation  or  averment,  and  not  by  way  of 
recital. 


Master  —  contract  for  services  —  illicit 

relation  —  effect. 

4.  An  express  contract  for  services  to  be 
rendered  by  a  woman  for  a  man  as  house- 
keeper and  servant  is  valid  and  enforceable, 
although  the  parties  entering  into  it  live 
together  in  a  state  of  concubinage  during 
the  time  the  services  are  being  rendered,  un- 
less the  contract  was  made  in  contempla- 
tion of  such  illicit  relationship;  and  in  a 
case  where  the  claim  for  compensation  iei 
based  on  a  contract  and  grows  out  ot  the 
lawful  services  actually  rendered,  and  no 
part  of  the  same  has  reference  to  the  mere- 
tricious relationship  existing  between  the 
parties,  the  same  is  enforceable. 

(May   10,   1910.    ) 


Note.  ^  Right  to  recover  for  household 
services  rendered  while  parties  were 
living  in  illicit  relations. 

There  seems  to  be  some  conflict  among 
the  authorities  upon  the  general  question 
as  to  the  right  to  recover  for  services  ren- 
dered as  a  housekeeper  where  the  parties 
have  sustained  illicit  relations.  This  ques- 
tion naturally  presents  two  different  as- 
pects, viz.,  ( 1 )  Right  to  recover  where  there 
is  an  express  contract;  (2)  whether  there 
can  be  a  recovery  upon  an  implied  contract 
to  pay.  The  latter  question,  as  will  here- 
after appear,  may  be  affected  by  the  fact 
whether  the  parties  were  consciously  sus- 
taining illicit  relations  or  were  cohabiting 
under  a  void  marriage. 

Express  contract. 

In  accord  with  Emmersoit  v.  Bdtkin,  the 
general  rule  seems  to  be  that  an  express 
contract  to  render  services  as  a  housekeeper 
is  valid  and  enforceable,  although  the  par- 
ties live  together  in  a  state  of  concubinage 
during  the  time  the  services  are  being  ren- 
dered, unless  the  contract  was  made  in  con- 
templation of  such  illicit  relationship.  Ly- 
tic V.  Newell,  24  Ky.  L.  Rep.  188,  68  S.  W. 
118;  Rhodes  v.  Stone,  44  N.  Y.  S.  R.  17, 
17  N.  Y.  Supp.  661  (which  is  set  out  at 
length  in  Emmebson  v.  Botkin).  And  see 
Vincent  v.  Moriarty,  31  App.  Div.  484,  52 
N.  Y.  Supp.  619;  Hill  v.  Freeman,  73  Ala. 
200,  49  Am.  Rep.  48;  15  Am.  &  Eng.  Enc. 
Law,  p.  960. 

But  where  a  woman  lives  with  a  man  as 
his  mistress,  and  performs  only  such  serv- 
ices as  are  incidental  to  such  relation,  she 
cannot  recover  compensation  therefor, 
though  she  alleges  an  express  contract. 
Sackstaeder  v.  Kast,  31  Ky.  L.  Rep.  1304, 
105  S.  W.  435. 

So,  where  part  of  the  consideration  of 
the  contract  was  a  continuance  of  the  il- 
licit relations,  the  contract  was  for  that 
reason  wholly  void  and  unenforceable.  Mc- 
Lane  v.  Dixon,  30  Ky.  L.  Rep.  683,  99  S.  W. 
601;  Walker  v.  Grerrory,  36  Ala.  180; 
Winebrinner  v.  Weisiger,  3  T.  B.  Mon.  32. 
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Implied  contract. 

• 

The  majority  of  the  cases  hold  that  there 
can  be  no  recovery  as  upon  an  implied  con- 
tract to  pay  for  services  rendered  as  house- 
keeper, where  the  parties  were  living  in  a 
state  of  concubinage.  Swires  v.  Parsons,  5 
Watts  &  S.  367;  McDonald  v.  Fleming,  12 
B.  Mon.  286;  Vincent  v.  Moriarty,  supra; 
Walraven  v.  Jones,  1  Houst.  (Del.)  356 
(this  case  is  fully  set  out  in  Emmebson  v. 
Botkin);  and  see  Rhodes  v.  Stone,  supra; 
16  Am.  &  Eng.  Enc.  Law,  p.  961. 

So,  in  Brown  v.  Tuttle,  80  Me.  162,  13 
Atl.  683,  it  was  held  that  there  could  be  no 
recovery  upon  the  implied  contract  to  pay 
for  services  rendered  as  housekeeper,  where 
the  parties  mutually  agreed  to  live  together 
as  husband  and  wife  without  being  married, 
as  the  services  were  rendered  in  furtherance 
and  for  the  continuation  of  the  unlawful 
relation.  To  the  same  effect  is  Vincent  v. 
Moriarty,  supra. 

And  so,  also,  in  Stringer  v.  Mathis,  41 
La.  Ann.  985,  7  So.  229,  it  was  held  that  no 
recovery  would  be  permitted  upon  an  im- 
plied contract  to  pay  for  services  rendered 
as  housekeeper,  where  it  was  clear  that  the 
concubinage  had  been  pre-existing  and  was 
the  motive  of  the  parties  coming  together. 

Or  where  the  claim  for  services  as  house- 
keeper is  so  interwoven  and  blended  with 
the  remuneration  as  a  concubine  that  it  is 
indistinguishable.  Simpson  v.  Normand,  61 
La.  Ann.   1355,  26   So.  266. 

But  in  Viens  v.  Brickie,  8  Mart.  (La.) 
n,  it  was  held  that  recovery  upon  an  im- 
plied contract  to  pay  for  such  services 
will  be  allowed  where  it  does  not  appear 
that  the  concubinage  was  the  motive  of  the 
parties  coming  together. 

And  so,  also,  in  Pereuilliet's  Succession, 
23  La.  Ann.  294,  8  Am^  Rep.  595,  it  was 
held  that  the  mere  fact  that  a  nurse  and 
housekeeper  lived  with  the  man  she  was 
nursing  and  taking  care  of  as  his  concubine 
did  not  impair  her  right  to  recover  wages 
upon  the  implied  contract,  where  it  was 
not  alleged  or  shown  that  concubinage  was 
the  motive  and  the  cause  of  their  living 
together  in  the  first  instance,  and  that  the 
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I?RROR  to  the  District  Court  for  Lincoln 
J  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
compensation  alleged  to  be  due  her  under 
an  employment  contract.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Malcolm  D.  Owen  and  George 
A.  Neeley,  for  plaintiff  in  error: 

An  agreement  which  involves  the  doing 
of  anything  which  is  a  crime  or  an  indict- 
able offense  at  common  law  is  Illegal  and 
void. 

9  Cyc.  Law  &  Proc.  pp.  466,  481 ;  Chateau 
V.  Singla,  114  Cal.  91,  33  L.R.A.  760,  56 
Am.  St.  Rep.  63,  45  Pac.  1015;  Brooks  v. 
Cooper,  60  N.  J.  Eq.  761,  21  L.R.A.  617, 
35  Am.  St.  Rep.  793,  26  Atl.  973. 

As  plaintiff  was  living  with  deceased  as 
his  housekeeper  and  mistress,  she  was  not 
entitled  to  recover,  because  the  law  will  not 
imply  any  promise  to  pay  for  services 
rendered  him  as  housekeeper  and  mistress. 

Walraven  v.  Jones,  1  Houst.  (Del.)  366; 
McDonald  v.  Fleming,  12  B.  Mon.  286. 

Messrs.  Hoffman  A  Robertson  for  de- 
fendant in  error. 

Dunn,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  presents  error  from  the  dis- 
trict court  of  Lincoln  county.  Defendant 
in  error,  who  will  hereafter  be  denominated 
"plaintiff,''  filed  her  action  against  H.  S. 
Emmerson,  as  administrator  of  the  estate 
of  Joseph  D.  Morris,  deceased,  to  recover 
on  two  causes  of  action,  in  the  first  of 
which  she  alleges  that  Joseph  D.  Morris, 
deceased,  during  his  lifetime,  was  indebted 
to  her  for  personal  services  as  housekeeper 
and  servant,  beginning  November  1,  1887, 
and  terminating  on  his  death,  March  6, 
1906 ;  that  said  services  consisted  of  general 
housework,  farm  work,  nursing,  and  caring 
for  him  during  his  various  sicknesses,  and 
were  reasonably  worth  the  sum  of  $3  per 


week,  or  $2,859.  The  petition  then  recites 
the  death  of  said  Morris,  the  appointment 
of  Emerson  as  administrator,  the  submis- 
sion to  and  the  allowance  by  him  of  plain- 
tiff's  claim  in  the  sum  of  $1,400,  and  the 
rejection  of  said  claim  by  the  probate  court 
The  second  cause  of  action  relates  to  cer- 
tain services  which  plaintiff  alleges  she  per- 
formed in  caring  for  and  protecting  the 
estate  of  decedent,  for  which  she  prays  a 
judgment  of  $100.  To  this  petition  defend- 
ant filed  a  general  demurrer,  which  was  by 
the  court  overruled,  to  which  exception  was 
saved.  Counsel  insist  that  this  demurrer 
should  have  been  sustained,  at  least  to  the 
second  cause  of  action.  The  rule  in  refer- 
ence to  demurrers  of  this  character,  where 
there  is  more  than  one  count  in  a  petition, 
is  stated  in  the  case  of  Hanenkratt  v. 
Hamil,  10  Okla.  219,  61  Pac.  1050,  wherein 
the  supreme  court  of  the  territory  held: 
"A  general  demurrer  to  the  whole  of  a  pe- 
tition which  contains  several  statements  of 
causes  of  action  should  be  overruled,  if  any 
of  the  statements  of  causes  of  action  con- 
tained in  said  petition  are  good." 

Counsel  does  not  contend  that  the  first 
cause  of  action  is  not  well  stated;  hence  no 
error  was  committed  by  the  court  in  over- 
ruling the  demurrer.  To  this  petition  de- 
fendant then  filed  answer:  First,  a  general 
denial,  and,  second,  a  plea  of  the  statute  of 
limitations;  and  in  a  supplemental  answer 
stated,,  in  substance:  (2)  That  Mary  A. 
Botkin,  plaintiff  below,  formerly  resided 
on  a  farm  in  the  state  of  Iowa,  and  in  a 
residence  near  the  place  and  upon  the  same 
farm  where  Joseph  D.  Morris  and  his  wife 
and  family  resided.  That  the  two  residences 
were  only  a  short  distance  apart,  and  that 
the  plaintiff  and  decedent,  Morris,  became 
intimate  with  each  other,  and  for  several 
years  sustained  criminal  relations,  each 
with  the  other,  at  that  place.  (3)  That 
the  friendly  and  criminal  relations  of  the 


services  rendered  were  merely  incidental  to 
that  relation. 

— living   together   under   void   marriage. 

A  majority  of  the  cases  hold  that  a 
woman  deceived  into  the  belief  that  she  is 
married  cannot  sustain  an  action  for  serv- 
ices rendered  by  her  as  housekeeper  for  her 
supposed  husband  while  she  was  living  with 
him  as  his  wife.  Bobbins  v.  Potter,  11 
Allen,  588,  and  see  same  case  98  Mass. 
632;  Cooper  v.  Cooper,  147  Mass.  370,  9 
Am.  St.  Rep.  721,  17  N.  E.  892,  cited  with 
approval  in  Ogden  v.  McHugh,  167  Mass. 
279,  67  Am.  St.  Rep.  456,  45  N.  E.  731; 
Cropsey  v.  Sweeney,  27  Barb.  310. 

The  reason  for  tliis  view  is  that  it  cannot 
be  presumed  that  the  domestic  and  house- 
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hold  work  and  services  of  a  wife  for  a 
husband  are  performed  with  the  view  to 
receive  pay  as  a  servant  or  laborer. 

But  in  Higgins  v.  Breen,  9  Mo.  497,  it 
was  held  that  the  law  will  imply  a  promise 
to  pay  for  services  performed  by  a  woman 
who  was  induced  to  marry  one  who  rep- 
resented himself  to  be  a  widower,  when  in 
fact  he  had  a  wife  living,  and  that  an  ac- 
tion therefor  could  be  maintained  against 
the  administrator  of  the  supposed  husband. 
To  the  same  effect  is  Fox  v.  Dawson,  8 
Mart.   (La.)   94. 

In  some  of  the  cases  taking  the  opposite 
view,  it  is  pointed  out  that  the  remedy  in 
such  case  would  be  an  action  for  damages 
for  the  deceit,  and  not  an  action  upon  the 
implied  contract  for  services. 

A*  L.  R. 
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plaintiff  and  the  deceased  became  so  no- 
torious as  to  impel  Morris  and  his  wife  to 
separate;  Morris's  wife  going  to  Illinois, 
where  she  resided  upon  property  owned  by 
Morris  until  the  time  of  her  death  shortly 
thereafter.  That  the  notorious  relations  be- 
tween the  plaintiff  and  the  deceased  oc- 
casioned a  separation  of  Mrs.  Botkin  and 
her  husband,  whose  whereabouts  is  unknown. 
(4)  That  Morris  disposed  of  his  farm  \}\ 
Iowa,  and,  together  with  the  plaintiff  and 
her  two  children,  removed  to  Oklahoma, 
and  purchased  a  farm  near  the  town  of 
Sparks,  in  Lincoln  county,  which  is  now  a 
part  of  the  estate  of  the  deceased,  of 
which  plaintiff  in  error  is  administrator; 
and  that  afterwards  the  deceased  purchased 
a  residence  in  the  town  of  Sparks,  in  said 
county  and  state,  and  that  from  the  time 
of  the  removal  of  the  plaintiff  and  the  de- 
ceased from  the  state  of  Iowa,  until  the  re- 
cent death  of  said  Morris,  said  plaintiff  and 
deceased  lived  and  cohabited  together  un- 
lawfully, and  in  contravention  of  the  laws 
of  the  land  and  the  statute  in  such  cases 
made  and  provided.  That  no  children  were 
begotten  and  born  of  this  immoral  rela- 
tion. (6)  The  administrator  alleges  a  set- 
off against  the  plaintiff,  by  claiming  that 
Joseph  D.  Morris  maintained  and  support- 
ed her  for  a  period  of  eighteen  years,  and 
did  pay  for  and  provide  the  sustenance  and 
education  of  her  two  children  for  a  period 
of  eighteen  years,  and  during  all  the  said 
time  the  said  Joseph  D.  Morris,  prior  to  the 
commencement  of  the  aforesaid  action,  did 
provide  for  said  Mary  A.  Botkin  and  her 
two  children  all  the  necessaries  of  food  and 
clothing  and  comforts  of  life  consistent  with 
said  Morris's  means  and  station  in  life,  in 
the  amount  of,  to  wit,  $300  per  annum,  dur- 
ing said  eighteen  years,  aggregating  in  all 
$5,400.  (6) That  plaintiff  and  deceased  con- 
tinued to  reside  together  and  cohabit  un- 
lawfully until  the  death  of  the  said  Joseph 
D.  Morris,  on  the  6th  day  of  March,  1906, 
at  which  time  he  died  in  his  residence  in 
Sparks.  (7)  That  any  contract  or  agree- 
ment made  between  the  plaintiff  and  the 
said  Joseph  D.  Morris,  wherein  and  where- 
by he  was  to  pay  her,  or  expend  on  her  ac- 
count, any  money,  funds,  or  emoluments 
whatsoever  in  consideration  of  the  immoral 
relation  set  forth  in  her  petition,  is  invalid 
and  void,  as  contrary  to  law  and  against 
public  policy. 

To  the  supplemental  answer  thus  filed, 
the  plaintiff  filed  a  demurrer,  which  was 
by  the  court  sustained,  except  to  that  por- 
tion contained  in  paragraph  5,  relating  to 
the  alleged  indebtedness  of  plaintiff  for 
the  care,  education,  and  the  maintenance 
of  herself  and  children.  To  this  ruling  de- 
fendant excepted.  A  reply  was  then  filed, 
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whereupon  defendant  filed  an  affidavit  for  a 
continuance,  which  was  by  the  court  denied 
and  to  which  exception  was  saved.  Trial 
was  then  had  to  a  jury,  which  resulted  in 
a  verdict  for  the  plaintiff  in  the  amount  of 
$1,400,  and  the  case  has  been  brought  to  this 
court  for  review. 

The  principal  assignment  relied  on  in  this 
court  is  that  the  trial  court  erred  in  sus- 
taining the  plain tifi^s  demurrer  to  para- 
graphs 2,  3,  4,  and  6  of  the  supplemental 
answer.  It  will  be  noted  that  plaintiff's 
first  cause  Qf  action  avers  tht  Morris  was 
indebted  to  her  for  services  as  housekeeper 
and  servant,  extending  over  the  period 
named,  and  that  the  specific  services  ren- 
dered were  general  housework,  farm  work, 
and  nursing  and  caring  for  the  defendant 
during  his  various  illnesses.  The  general  de- 
nial filed  by  the  defendant  necessarily  put 
in  issue  all  of  the  material  allegations  of 
the  petition  essential  for  plaintiff  to  estab- 
lish in  order  that  she  might  recover.  Con- 
sidering this  denial  in  conjunction  with 
the  statements  contained  in  the  answer 
which  were  stricken  out,  defendant  prob- 
ably intended  to  plead  that  the  relationship 
existing  between  plaintiff  and  the  deceased 
was  not  that  of  master  and  servant,  but 
was  an  immoral  relationship,  and  that  the 
contract  which  it  is  alleged  was  entered  into 
was  for  this  purpose,  and  not  for  the  law- 
ful one  pleaded.  Counsel  for  defendant  in 
his  brief  argues  the  case  on  the  assumption 
that  this  is  the  effect  of  that  portion  of  the 
supplemental  answer  which  was  stricken 
out.  Our  statute  provides  (Comp.  Laws 
Okla.  1909,  §  6655),  that,  "in  the  construc- 
tion of  any  pleading  for  the  purpose  of  de- 
termining its  effect,  its  allegations  shall  be 
liberally  construed  with  a  view  to  substan- 
tial justice  between  the  parties."  While  un- 
der this  the  actual  allegations  and  aver- 
ments of  all  pleadings  must  be  so  construed 
that  substantial  justice  may  be  done  be- 
tween the  parties,  yet  this  cannot  be  held 
to  require  that  essential  averments  lacking 
in  a  pleading  shall  be  construed  into  it, 
or  that  a  necessary  averment  be  supplied 
on  inferences  drawn  from  other  facts  al- 
leged, unless  such  averment  must  logically 
and  necessarily  be  so  inferred  therefrom. 
Reddick  v.  Webb,  6  Okla.  392,  50  Pac.  363. 
The  supreme  court  of  Kansas,  with  this 
same  statute  before  it,  has  held  that  within 
it,  where  a  pleading  is  challenged  before 
trial  by  demurrer,  its  language,  if  doubtful, 
is  construed  against  the  pleader,  upon  the 
ground  that,  as  he  selects  the  language,  he 
it  is  who  should  make  his  meaning  clear. 
Beadle  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
48  Kan.  379,  29  Pac.  690 ;  Draper  v.  Cowles, 
27  Kan.  484.  It  is  reasonable  to  presume 
that,  when  a  pleading  is  challenged  by  a 
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demurrer  which  is  sustained,  on  account  of 
its  insufficiency,  if  the  pleader's  case  will 
admit  of  a  further  statement,  he  will  make 
it,  and,  where  he  does  not,  that  the  facts 
to  justify  it  do  not  exist.  See  cases  cited 
under  the  following  declaration  in  volume 
4  Enc.  PI.  &  Pr.  p.  746:  "In  the  con- 
struction of  a  pleading  nothing  will  be  as- 
sumed in  favor  of  the  pleader  which  has  not 
been  averred,  as  the  law  does  not  presume 
that  a  party's  pleadings  are  less  strong  than 
the  facts  of  the  case  will  warrant." 

Paragraph  7  of  the  answer  referred  to 
contains  no  averment  that  the 'contract  or 
agreement  made  between  the  parties,  on 
wnich  plaintiff  relies  in  her  petition,  was  in 
consideration  of  the  immoral  relation  re- 
ferred to,  or  that  it  was  an  incident  there- 
to, or  grew  out  of  it,  but  contains  merely 
a  recital  based  upon  an  assumption  not 
justified  by  any  statement  made  either  pre- 
viously or  in  the  paragraph  itself,  and  the 
rule  in  such  cases  is  that  essential  facts 
necessary  to  be  shown  in  order  to  entitle  a 
party  to  the  relief  demanded,  and  to  which 
he  supposes  himself  entitled,  should  be  stat- 
ed in  pleadings  by  allegation  or  averment, 
and  not  by  way  of  recital.  Bliss,  Code  PI. 
2d  ed.  §  318. 

Taking  the  entire  strieken  portion  of  the 
answer  together,  nothing  more  is  contained 
therein  than  a  statement  of  a  number  of 
facts  showing  that,  during  the  time  cov- 
ered by  the  services  for  which  plaintiff 
seeks  compensation,  the  deceased  and  plain- 
tiff were  living  in  a  state  of  adultery,  or,  as 
counsel  puts  it  in  their  brief,  plaintiff  was 
living  with  deceased  as  his  housekeeper  and 
mistress,  and  that  she  is  not  entitled  to  re- 
cover, because  the  law  will  not  imply  any 
promise  to  pay  for  services  of  one  living 
as  housekeeper  and  mistress  of  a  party. 
While  this  statement  of  the  law  is  correct, 
yet  it  does  not  follow  that  the  law  will  not 
enforce  an  express  contract  for  services  so 
rendered,  notwithstanding  the  fact  that  out- 
side the  contract  the  parties  were  living  as 
stated.  Plaintiff's  petition  contained  no 
statement  as  to  the  unlawful  relationship 
contended  for,  and  was  sufficient  in  its 
terms  to  admit  evidence  of  the  express  con- 
tract which  was  proved  on  the  trial.  To 
sustain  their  contention,  reliance  is  placed 
by  counsel  upon  two  cases.  Wal raven  v. 
Jones,  1  Houst.  (Del.)  355,  and  McDonald 
V.  Fleming,  12  B.  Mon.  285.  The  plaintifT 
in  the  case  of  Wal  raven  v.  Jones,  as  in  the 
one  at  bar,  claimed  compensation  for  work 
and  labor  as  a  domestic  servant,  covering  a 
period  of  twenty -seven  years,  at  the  rate  of 
$3  per  week.  The  man  for  whom  she  claimed 
to  have  worked  died,  and  his  adminis- 
trator was  made  defendant.  The  plaintiff 
proved  that  she  had  performed  the  services 
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allepred    in    decedent's    family    during  the 
whole  period  nicntioned,  and  that  deceasNi 
had  declared  a  short  time  before  his  dean 
that  he  had  provided  for  her  in  his  will; 
but  no  will  was  discovered  after  his  death. 
The  defense  to  the  action  was  that,  at  the 
time  when  plaintiff  entered  the  servi^s  fi 
deceased,  if  she  ever  was  in  his  employ  as  a 
domestic  servant,   he  was  a  married  man, 
and  his  wife  and  several  children  were  Ih- 
ing  with  him  as  his  family;   that  an  iip- 
proper   intimacy  existed  between  him  asii 
the  plaintiff,  on  account  of  which  his  wik 
left  him;  and  that  this  improper  reUtion- 
ship  continued  until  the  time  of  his  death. 
Under  these  facts,  the  court  held  that  m 
express  contract  was  proved  and  that  un- 
der the  circumstances  the  law  would  implj 
no  contract  or  promise  to  pay  for  her  serr- 
ices.     The  case   of  McDonald  v.   Fleming, 
supra,    is   similiar   to   a   number   of  oth  r 
cases  found  in  investigating  this  que^tioi*, 
but  it  is  not  in  point,  as  in  that  ease  ib« 
plaintiff  and  defendant  had  for  a  number 
of   years    lived   together    and   cohabited  ss 
husband   and   wife,   and    the   rule  in  siurh 
cases  was  announced  by  the  court  that  ""as 
she   (the  plaintiff)  occupied  the  attitude  c{ 
a  wife,  without  having  been  one,  the  services 
she  performed  in  acting  as  housekeeper  re- 
sulted from  the  position  in  which  she  bad 
placed  herself,   and  do  not  in  law  entjt!e 
her  to  any  compensation." 

Another  similiar  case  arose  in  the  st3te 
of  Massachusetts,  Bobbins  v.  Potter,  11  Al- 
len, 588.     In  that  case  the  woman  ofTeri-l 
to  prove  that,  although  she  lived  with  de- 
fendant as  his  wife,  the  marriage  wa$  vo.<i 
because  she  had  a  former  husband  lirir*: 
She    sued    for    compensation    for    servi''^-^ 
which  she  had  rendered  while  so  living  wit  i 
the  defendant,  and  the  supreme  court  h'^ll 
that     "her  offer  to  prove  that  the  marriaz* 
was  void,  because  she  had  a  former  h^»- 
band  living  at  the  time,  and  that  he  kne^ 
it,  had  no  tendency  to  prove  an  agreeme'.-t 
by  him  to  pay  for  the  services  rendered  »r 
his    family   while   living  with  him    as   a^ 
wife.     That  the  pretense  of  being  his  wife 
was  a  mere  cover  for  her  adultery  and  big- 
amy, and  that  he  was  equally  guilty  wits 
her,  did  not  make  the  value  of  the  senri?e« 
which  she  rendered  in  that  relation  a  d^U 
from  him  to  her.     The  facts  negatived  tie 
implication    of   a    contract.      The    offer   t 
prove  that  the  labor  was  performed  w:tf 
out  any  reference  to  their  cohabitation,  m-l  i 
that    the    cohabitation    did    not    form    cry 
part    of    the    consideration    for   the    Ial>*r. 
was    unavailing,    becuse    she    had    alre^'fy 
admitted   that   it  was   for  the  work   dne 
in     his     family    while     thus     living    wit': 
him."    This  same  case  was  again  before  Xht 
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Biipreme  court  of  MassacTiuBetts  and  is  re- 
ported in  98  MasB.  532,  and  in  passing  on 
the  same  the  court  held:  "Inhere  is  no 
contract  implied  by  law  to  pay  for  services 
rendered  between  parties  living  together  us 
husband  and  wife."  The  same  principle 
was  also  enunciated  in  the  case  of  Cooper  v. 
Cooper,  147  Mass.  370,  9  Am.  St  Rep.  721, 
17  N.  E.  892. 

The  court  having  eliminated  from  the  an- 
swer all  reference  to  the  alleged  uulawful 
coliabitation  and  living  together  between  the 
parties,  likewise  excluded  all  evidence  in 
reference  to  it.  Evidence  was  admitted, 
however,  which  established  an  express  con- 
tract between  the  decedent  and  plaintiff 
to  pay  her  for  such  services  as  she  was  re- 
quired to  render,  and  the  rule  in  such  cases 
appears  to  be  that  such  a  contract  is  valid 
and  enforceable,  although  the  parties  enter- 
ing into  it  live  together  in  a  state  of  con- 
cubinage during  the  time  the  services  are 
rendered,  unless  the  contract  was  made  in 
contemplation  of  such  illicit  relationship. 
In  other  words,  if  the  claim  for  com- 
pensation arises  and  grows  solely  out  of 
the  lawful  services  actually  rendered,  and 
no  part  of  the  same  depends  on  or  has 
reference  to  the  meretricious  relationship 
existing  between  the  parties,  the  same 
is  enforceable;  but  if  the  relationship 
between  the  parties  is  brought  about  and 
exists  for  the  purpose  of  unlawful  and 
immoral  association,  then  the  fact  that 
services  are  also  rendered  will  afltord 
no  ground  for  recovery  for  their  value. 
This  rule  appears  to  be  supported  by  the 
only  authorities  we  have  found  on  the  sub- 
ject, among  which  we  note  the  following: 
Lytle  T.  Newell  24  Ky.  L.  Rep.  188,  08 
S.  W.  118;  Rhodes  ▼.  Stone,  63  Hun,  624, 
44  N.  Y.  S.  R.  n,  17  N.  Y.  Supp.  661. 
The  foregoing  are  declarative  of  the  common 
law  and  support  the  rule  we  have  an- 
nounced, but  under  the  civil  law  it  seems  a 
contract  will  even  be  implied  to  sustain  a 
claim  for  such  services.  See  the  following 
cases  from  Louisiana:  Simpson  v.  Nor- 
mand,  51  La.  Ann.  1355,  26  So.  266; 
Pereuilhet's  Succession,  23  La.  Ann.  294,  8 
Am.  Rep.  596;  Viens  v.  Brickie,  8  Mart. 
(La.)    11. 

The  syllabus  to  the  case  of  Lytle  v. 
Newell,  supra,  is  as  follows:  "A  contract 
between  plaintiff  and  defendant,  by  which 
plaintiff  undertook  to  render  services  as  de- 
fendant's housekeeper  for  a  stipulated  mon- 
ey consideration,  is  valid  and  enforceable, 
though  the  parties  lived  together  in  a  state 
of  concubinage  during  much  of  the  time  the 
services  were  being  rendered,  unless  the  con- 
tract was  made  in  contemplation  of  such 
illicit  relationship." 

Li  the  case  from  the  supreme  court  of 
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•New  York  (Rhodes  v.  Stone,  supra),  the 
plaintiff  brought  action  against  the  adminis- 
trator of  the  estate  of  a  man  for  whom  she 
claimed  to  have  worked  for  over  thirty 
years.  The  court  allowed  recovery,  not- 
withstanding the  fact  that  the  parties  had 
lived  and  cohabited  together  apparently  as 
husband  and  wife,  and  were  known  and  rec- 
ognized as  such  by  their  neighbors  and 
acquaintances,  on  the  theory  that  the  re- 
lationship existing  between  them  did  not 
preclude  an  express  contract  to  pay  for  the 
services  rendered,  but  placed  the  burden  up- 
on her  to  prove  that  such  a  contract  ex- 
isted, holding  that  "where  a  woman  co- 
habits with  a  man,  keeps  house  for  him,  and 
assists  on  the  farm,  in  order  to  recover  for 
the  work  and  labor  done,  she  must  prove 
an  express  contract."  In  the  consideration 
of  the  case  the  court  said:  "The  respou- 
dent  cannot  rely  upon  an  implied  agree- 
ment to  pay  for  her  labor.  Unless  the 
evidence  proves  an  express  promise  of  the 
intestate  to  pay  her,  the  verdict  cannot 
be  sustained;  and  if  the  illicit  commerce 
between  the  parties  was  any  part  of  the 
basis  of  the  promise' to  pay  for  respondent's 
labor,  the  agreement  was  void.  The  re- 
lations of  the  parties  did  not  necessarily 
forbid  an  express  contract  between  them 
that  the  intestate  would  pay  respondent 
for  her  labor.  Cooper  v.  Cooper,  147  Mass. 
372,  9  Am.  St.  Rep.  721,  17  N.  E.  802. 
There  is  no  suggestion  in  the  evidence  that 
the  illicit  relations  were  to  form  any  part 
of  the  consideration  of  the  contract.  Not- 
withstanding the  improper  manner  of  her 
life  with  the  intestate,  she  was  at  liberty 
to  make  an  agreement  with  the  intestate 
to  perform  labor  for  him  for  pay.  There 
was  sufficient  evidence  of  such  an  agree- 
ment to  sustain  the  verdict  of  the  jury." 

In  holding  that  opponent  was  entitled  to 
recover,  notwithstanding  the  fact  showed 
she  lived  with  decedent  as  his  mistress,  the 
supreme  court  of  Louisiana,  in  the  case  of 
Pereuilhet's  Succession,  supra,  said:  "An 
employer  cannot  pay  off  a  female  employee 
by  robbing  her  of  her  virtue.  Such  a  meth- 
od of  extinguishing  an  obligation  is  not 
known  to  the  law.  If  concubinage  had 
been  alleged,  and  proved  to  have  been  the 
motive  and 'cause  of  the  parties  living  to- 
gether in  the  same  house  in  the  first  in- 
stance, and  the  services  in  question  to  have 
been  merely  incidental  to  such  a  state  of 
living,  our  conclusion  might  have  been 
different;  but  such  is  not  the  allegation, 
much  less  the  proof;  and  we  certainly  will 
not  presume  that  such  was  the  fact." 

The  evidence  in  the  record  unobjected  to 

shows  that  plaintiff  began  her  services  for 

tlie  deceased  as  his  servant,  but  that  thoy 

'  had  never  had  a  settlement,  and  it  is  stipu- 
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lated  by  the  parties  that,  just  prior  to  his 
death,  deceased  requested  a  deed  conveyiug 
to  her  the  farm  upon  which  they  then  lived 
and  certain  other  property  which  he  owned 
in  the  town  of  Sparks  should  be  made  and 
delivered  to  her,  but  that  his  neiir  approach 
to  death  was  such  that  the  notary  declined 
to  have  him  sign  and  execute  the  instru- 
ment.    She  testifies  that  she  and  her  hus- 
band went  to  work  for  deceased  by  the  week, 
in    November,    1887;    that    the    decedent's 
wife   left  him   some  time  in   the   previous 
June;   that  all  parties  were  at  that  time 
living  in  Iowa.     She  states  that  the  exact 
amount  she  was  to  receive  was  not  agreed 
upon,  but  that  decedent  said  that  whatever 
she  and  her  husband  charged  he  would  pay. 
They  remained  in  Iowa  for  five  years,  mov- 
ing to   Oklahoma  in  December,   1892;    she 
bringing  with  her  a  son  and  daughter.    In 
March,  1893,  they  moved  to  a  farm,  where 
she  did  general  housework  and  made  garden, 
did  the  cooking,  washing,  sewing,  ironing, 
scrubbing,  milking,  churning,  and  everything 
belonging  to  a  farm.     When  she  came  she 
brought  with  her  about  $3.00  which  her  hus- 
band gave  her,  which  was  used  on  the  place ; 
Morris  investing  some  of  it  for  her.     Dur- 
ing the  last  three  or  four  years  prior  to 
his    death,    the    deceased   was   feeble,    and 
about  eighteen  months  before  he  died  had  a 
stroke  of  paralysis,  and  during  all  of  his 
illness  she  nursed  and  took  care  of  him  to 
the  day  of  his  death,  at  the  age  of  seventy- 
one  years. 

There  was  no  objection  to,  or  denial  of, 
the  evidence  given  by  plaintifiT  that  her 
original  contract  with  the  deceased  was  to 
serve  him  as  a  domestic  for  such  wages  as 
she  charged  and  as  might  be  agreed  upon 
between  them,  and,  und«T  these  facts,  plain- 
tiff was  entitled  to  recover  the  compensa- 
tion to  which  she  could  show  under  her  con- 
tract she  was  entitled.  The  mere  fact  that 
she  may  also  have  lived  with  deceased  in  a 
state  condemned  by  law  gives  no  license 
to  those  who  are  justly  in  her  debt  to  deny 
her  just  deserts.  Her  earnings  and  accumu- 
lations lawfully  provided  for  between  her- 
self and  her  employer  are  as  sacredly  her 
own,  notwithstanding  the  alleged  illicit  as- 
sociation, even  if  it  be  true,  as  'if  she  were 
as  pure  and  as  virtuous  as  any,  and  the 
estate  against  which  she  is  proceeding 
should  not  be  gratuitously  enriched  to  her 
detriment  and  spoliation  except  in  response 
to  a  legal  edict,  clear  and  certain.  The 
application  for  a  continuance  was  addressed 
to  the  sound  discretion  of  the  trial  court, 
and,  as  it  related  to  evidence  calculated  to 
support  the  rejected  portions  of  the  an- 
swer, its  denial  was  not  error. 
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The  judgment  of  the  trial  court  is  ther*- 
fore  accordingly   afiirmed. 

Turner,  Williams,  Kane,  and  Hayes, 
JJ.«  concur. 


PBNNSYIiVANIA   SUPRSfifE  COURT. 
JAMES  W.  DICKSON,  Sheriff,  Appt, 

T. 

J.  H.  MoCARTNET  et  aL 

(226  Pa.  652,  75  Atl.  735.) 

Sheriff  —  action  —  termination  of  term 
—  recovering  bid. 

1.  A  sheriff  whose  term  of  ofiSoe  hts  ex- 
pired may  maintain  an  action  against  de 
faulting  bidders  at  a  sale  made  by  him  penJ- 
ing  his  term,  and  recover  from  them  tbe 
difference  between  their  bid  and  an  amoiu;: 
realized  at  a  subsequent  sale  of  the  proper- 
ty. 
ISxecntlon  sale— defect  of  title.  | 

2.  A  bidder  at  an  execution  sale  canco: 
refuse  to  comply  with  his  bid  beeauae  tJia    , 
title  of  the  execution  debtor  proves  to  U 
defective. 

Same  —  relief  of  bidder. 

3.  The  court  may  relieve  a  bidder  at  an 
execution  sale  who  has  been  misled  or  de- 
ceived if  direct  application  is  made  to  it 
for  relief. 

(January  3,   1910.) 

Note,  —  Right  of  former  mheriff  to 
maintain  action  in  respect  of  a  «aJ^ 
made  by  him  tchile  in  office. 

In  Trustees'  Exrs.  k  Secur.  Ins.  Corp.  v. 
Bowling,  2  Kan.  App.  770,  44  Pac-  42,  tU 
court  in  upholding  an  action  by  a  fomier 
sheriff  to  recover  from  the  defaulting  pur- 
chaser, where  he  had  been  held  liable  to  tbc 
judgment  creditor,  used  the  follovrijig  lac- 
gauge:     *'So  far  as  there  is  a  right  to  sa* 
to  recover  a  bid  made  and  accepted  at  a 
judicial  sale  which  the  purchaser  failed  to 
pay,  it  is  a  right  growing  out  of  the  ccrr 
tract  relation  existing  between  the   ol&ee? 
and  such  bidder.     By  returning  a  sale  as 
made,   without   having   demanded    and   re- 
ceived payment  of  the  bid,  and  by  permit- 
ting the  sale  to  be  confirmed  on  such  t«< 
turn,  the  sheriff  became  liable  to  a  jnUg- 
ment  creditor  interested  in  the  prooee<Is  of 
the  sale,  the  same  as  if  the  bid  had  beea 
paid.    In  such  proceedings  against  the  oS:- 
cer  he  may  not,  as  a  rule,  contradict  his 
return.     .    .     .    This,  however,  doea  not  af* 
feet  the  previous  contract   of  sale   aa  be- 
tween the  officer  and  the  purchaser.     The 
officer  becomes  liable  to  the  judgment  crei 
itor,  because  it  is  his  duty  to  demand  aai 
receive   the    purchase   money    at    the    tise 
of  the  sale;   and  the  law  does  not  penml 
him«  when  called  to  account  for  aoeh  oS* 
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APP£IAL  by  plaintiff  from  an  order  of 
the  Court  of  Common  Pleas  for  Alle- 
gheny County  discharging  a  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of 
defense  in  an  action  brought  to  recover  the 
difference  between  defendants'  bid  at  a  sher- 
iff's sale  upon  which  they  defaulted  and 
the  amount  realized  by  a  subsequent  'sale 
of  the  property.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  H.  Qualll  for  appellant. 

Messrs.  W.  H.  S.  Thomson,  Frank 
Thomson,  and  Donaldson  Brothers  for 
appellees. 

Potter,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal' by  plaintiff  from  an 
order  discharging  a  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense. 
The  action  was  assumpsit,  and  was  brought 
in  the  name  of  James  W.  Dickson,  sher- 
iff, to  recover  from  the  defendants,  who 
were  defaulting  bidders  at  a  sheriff's  sale, 
the  difference  between  their  bid  and  the 
amount  realized  at  a  subsequent  sale  of  the 
property.  The  defendants  question  the 
right  of  a  sheriff  whose  term  of  office  has 
expired  to  maintain  an  action  against  a  de- 
faulting bidder,  to  recover  the  amount  of 
his  bid  at  a  sale  held  by  the  sheriff  dur- 
ing his  term  of  office.  In  looking  through 
our  cases  for  light  upon  this  point  it  ap- 
pears that  in  Emley  v.  Drum,  3G  Pa.  123, 
the  suit  was  by  "Abram  Drum,  late  sheriff 
of  Luzerne  county,"  to  recover  for  the  use 
of  the  plaintiff  the  amount  of  the  defend- 


ant's bid  at  a  slier iff*8  sale.  The  question 
of  the  right  of  the  plaintiff  to  maintain  the 
action  after  the  expiration  of  his  term 
does  not  seem  to  have  been  directly  raised, 
but,  at  any  rate,  the  action  was  sustained. 
In  Peck  V.  Whitaker,  103  Pa.  297,  suit  was 
brought  by  "Aaron  Whitaker,  late  sheriff 
of  Luzerne  county,"  against  a  defaulting 
bidder  to  recover  the  difference  between  his 
bid  and  the  price  realized  at  a  subsequent 
sale  of  the  property.  The  court  below  in- 
structed the  jury  that  the  plaintiff  was 
entitled  to  recover,  and  judgment  in  fnvor 
of  the  plaintiff  was  affirmed  by  this  court. 
In  the  case  of  Fife  v.  Bohlen  (U.  S.  C. 
C.  W.  D.  Pa.)  22  Fed.  878,  a  suit  against 
the  defaulting  purchaser  was  brought  by  a 
sheriff  after  his  term  of  office  had  expired. 
It  was  there  held  that  the  suit  could  be 
maintained;  Judge  Acheson  in  his  opinion 
saying  (page  880) ;  "The  action  was  com- 
menced more  than  two  years  after  Fife's 
official  term  as  sheriff  expired,  and  this, 
it  is  claimed,  is  an  obstacle  to  the  main- 
tenance of  the  suit.  But  it  cannot  be  doubt- 
ed that  an  ex-sheriff  may  sustain  such  ac- 
tion, especially  in  a  case  like  the  present, 
where  he  sues  for  the  use  of  lien  credit- 
ors of  the  defendant  in  the  execution  un- 
der which  he  made  the  sales  in  question." 
There  is  no  doubt  but  that  the  sheriff  con- 
tinues to  be  liable  after  the  expiration  of 
his  term,  for  his  official  acts,  and  that 
he  and  his  sureties  may  be  sued  after  he  is 
out  of  office.  Act  March  28,  1803  (4 
Smith's  Laws,  p.  48)  §  4,  and  act  April 
3,  1860  (P.  L.  650)  §§  1,  2.    It  would  only 


cial  act,  to  contradict  his  solemn  return 
showing  the  performance  of  duty,  for  the 
purpose  of  shielding  himself  behind  a  fail- 
ure to  perform  such  duty.  In  making  a 
judicial  sale,  the  officer,  in  a  sense,  stands 
between  the  several  parties  as  a  represen- 
tative of  all,  and  an  accepted  bid  is  re- 
garded as  BO  far  a  personal  contract  be- 
tween the  purchaser  and  the  officer  that  the 
latter  may  enforce  it  in  his  own  name. 
.  •  .  The  right  to  enforce  such  contract 
does  not  go  to  the  successor  in  office  of  the 
sheriff.  His  successor  could  not  in  any  way 
be  held  responsible  for  the  nonpayment  of 
the  bid,  and  has  no  interest,  officially  or 
otherwise,  in  the  indemnity  to  his  predeces- 
sor on  account  of  the  payment  of  the  money 
to  a  judgment  creditor.'  The  sheriff's  offi- 
cial connection  with  the  matter  has  termi- 
nated by  payment.  Any  proceeding  he  may 
thereafter  institute  against  the  delinquent 
bidder  is  for  the  purpose  of  securing  a 
personal  indemnity  to  himself,  and  is  not 
dependent  upon  the  continuance  of  his  of- 
ficial  character." 

In  Underwood  v.  Jacobs,  3  M'Cord,  L. 
447,  holding  that  there  was  no  privity  be- 
tween the  purchaser  at  a  sale  and  the  suc- 
cessor of  the  sheriff  who  made  it,  and  that 
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I  therefore  the  successor  could  not  sue  the 
purchaser  for  difference  between  the  amount 
of  his  bid  and  a  lesser  sum  realized  upon 
a  second  sale — the  court  said  it  was  un- 
necessary to  decide  whether  the  former  sher- 
iff could  have  maintained  the  action. 

It  seems,  however,  that  where  the  sher- 
iff dies  during  his  term,  his  successor,  and 
not  his  personal  representative,  is  the  prop- 
er person  to  sue  for  the  proceeds  of  the 
property  levied  on  and  transferred  by  him 
before  his  death.  Bradley  v.  Frellsen,  10 
La.  Ann.  310. 

And  it  is  also  the  rule  in  Louisiana  that 
where  the  sheriff  resigns  after  the  sale  of 
property,  his  successor  is  the  proper  person 
to  sue  on  bonds  proceeding  from  the  sale, 
although  they  were  made  payable  to  the 
former,  or  his  executors,  administrators,  or 
assigns,  but  not  to  his  successor  in  office. 
Buisson  V.  Hyde,  17  La.  22. 

But  it  has  been  held  that  one  who  as 
deputy  sheriff  attached  property  and  left  it 
in  the  possession  of  the  judgment  defend- 
ant was  entitled  to  sue  for  the  conversion 
thereof  notwithstanding  he  had  resigned 
since  the  property  was  converted.  Policy  v. 
Lenox  Iron  Works,  4  Allen,  329. 

L.  A.  W, 
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be    reasonable,    therefore,    tliat    he    should 
have  the  power  to  maintain  a  suit  where 
the    cause    of    action    accrued    during    his 
term.     In  Adams  v.  Adams,  4  Watts,  160, 
Justice  Kennedy,  in  speaking  of  the  sher- 
ilT,  said:     "He  is  considered  the  principal 
himself  in  such  cases,  and  the  'legal  as  well 
as  real  party  making  the  contract  of  sale. 
...     He  alone  has  the  right  to  receive 
the   money    arising   therefrom,    and    is   re- 
sponsible for  the  legal  appropriation  of  it, 
unless  it  is  brought  by  him  into  court  for 
that    purpose.''      The    responsibility    thus 
placed  upon  an.  outgoing  sheriff  to  receive 
the  proceeds  of  a  sale  and  distribute  them 
according  to  law  would  seem  necessarily  to 
carry  with  it  the  right  to  sue  for  the  col- 
lection of  such  proceeds.     As  a  matter  of 
sound  principle,  we  have  no  doubt  that  an 
ex-sherifT  may  maintain  such  an  action  as 
this.    The  sheriff  is  merely  the  legal  plain- 
tiff, and  the  suit  is  solely  for  the  benefit 
of  the  lien  creditors  entitled  to  the  fund. 
As  to  the  second  question  raised  by  this 
appeal,   we   are   equally   clear.     It   is   well 
settled  that  a  bidder  at  a  sherifTs  sale  can- 
not refuse  to  pay  his  bid  and  take  the  prop- 
erty, on  the  ground  that  the  sale  will  con- 
vey no  title.     In  the  late  case  of  Pepper 
V.  Deakyne,  212  Pa.  181,  185,  61  Atl.  805, 
807,   Chief  Justice  Mitclicll  said:      "A  de- 
faulting bidder  is  liable  for  the  loss  occa- 
sioned by  his  failure  to  comply  with  the 
terms  of  the  sale,  and   it  is  equally  well 
settled    that    the    measure    of    damages    is 
the  difference  of  price  on  a  resale  fairly  con- 
ducted upon  terms  not   less  advantageous 
to  the  purchaser  than  the  first."    In  Smith 
V.  Painter,  6  Serg.  ^  R.  223,  225,  9  Am. 
Dec.  344,  Justice  Duncan  said:     "The  sale 
by  sheriff  excludes  all  warranty.    The  pur- 
chaser  takes    all   risks.      He   buys   on    his 
own  knowledge  and  judgment.    Caveat  emp- 
tor  applies    in   all    its    force   to    him.      If 
this  were  not  the  law,  an  execution,  which 
is  the  end  of  the  law,  would  only  be  the 
commencement  of  a  new   controversy;    the 
creditor   kept   at   bay   during   a '  series    of 
suits,  before  he  could  reap  the  fruits  of  his 
judgment  and  execution."    In  Wells  v.  Van 
Dyke,    106    Pa.    Ill,    Justice    Paxson    said 
(page  115) :     "It  is  no  answer  to  say  that 
the  plaintiff  bought  a  worthless  title.    That 
is  begging  the  question.     The  execution  is- 
sued upon  the  bond  was  a  valid  execution 
against  the   husband,   and   the   sale   there- 
under passed  any  title  there  may  have  been 
in  him.    ...    A  man  who  buys  a  worth- 
less title  at  a  sheriff's  sale,  and  pays  for 
it,  or  is  allowed  a  credit  on  his  lien^  which 
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is  substantially  the  same  thing,  has  no 
standing  to  repudiate  the  transaction  sub- 
sequently." 

It  may  be  that  the  enforcement  of  the 
rule  which  requires  a  bidder  to  make  good 
his  bid  at  a  sherifTs  sale  will  work  hard- 
ship upon  the  defendants  in  this  case.  But^ 
if  so,  they  have  themselves  to  blame.  They 
admit  that  between  the  time  when  they 
made  the  bid  and  the  date  of  the  resale  they 
learned  the  facts  relating  to  the  title,  which 
caused  them  to  reject  it;  yet  they  made 
no  application  to  the  court  for  relief.  If 
they  were  misled  or  deceived,  or  had  any 
good  reason  why  they  should  not  have  been 
required  to  make  payment  of  the  purchase 
money,  their  remedy  was  to  apply  to  the 
proper  court  to  have  the  sale  set  aside.  As 
Chief  Justice  Mitchell  said,  in  Pepper  v. 
Deakyne,  212  Pa.  181,  187,  61  Atl.  805, 
807,  sherififs'  sales  "belong  to  the  class  of 
legal  problems  in  which  to  have  a  fixed 
rule  by  which  all  parties  may  clearly  and 
readily  know  their  rights  and  responsi- 
bilities is  more  important  than  the  the- 
oretical perfection  of  the  rule  itself."  Kor 
was  it  necessary  for  the  sheriff  to  tender 
the  deed  to  the  purchaser  in  order  to  hold 
him  to  his  bid.  In  Allen  v.  Gault,  27  Pa. 
473,  479,  67  Am.  Dec.  485,  Chief  Justice 
Lewis  said:  "It  is  the  duty  of  the  pur- 
chaser to  pay  his  money  to  the  officer  of  the 
law  according  to  the  conditions  of  the  sale. 
The  sheriff  is  not  bound,  like  an  individual, 
to  tender  a  deed  before  he  demands  the 
money.  The  court  will  see  that  justice  is 
done  to  the  purchaser."  In  Hartman  v. 
Pemberton,  24  Pa.  Super.  Ct.  222,  a  case 
in  which  the  superior  court,  in  an  action 
like  the  present  one,  reversed  the  order 
of  the  court  below,  refusing  judgment  for 
want  of  a  sufficient  affidavit  of  defense, 
Henderson,  J.,  said  (page  228) :  "The 
averment  that  the  sheriff  was  bound  to  ten- 
der a  deed  to  the  defendant  and  demand 
payment  of  the  balance  of  the  purchase 
money  cannot  be  maintained." 

There  is  no  suggestion  or  pretense  that 
the  resale  was  not  made  in  exact  accord- 
ance with  the  published  conditions,  made 
known  to  the  defendants  at  the  time  of  the 
first  sale. 

The  judgment  is  reversed,  and  the  rec- 
ord is  remitted  to  the  court  below,  with 
direction  to  enter  judgment  against  the  de- 
fendants for  want  of  a  sufficient  affidavit 
of  defense,  unless  other  legal  or  equitable 
cause  be  shown  why  such  judgment 
should  not  be  entered. 
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M.  M.  STONE  &  COMPANY 

V. 

POSTAL-TELEGRAPH  COMPANY. 

(  —  R.  L  — ,  76  Atl.  762.) 

Telegrraph  —  time  for  presenting  claim 
—  duty  of  sendee. 

1.  A  rule  of  a  telegraph  company  that 
notice  of  a  claim  for  damages  for  delay  in 
transmission  and  delivery  of  a  message 
must  be  given  within  sixty  days  from  the 
date  of  the  message  is  reasonable  and  bind- 
ing on  the  addressee,  where  it  appears  upon 
the  blank  on  which  the  message  is  delivered, 
although  there  is  no  contractual  relation 
between  him  and  the  company. 

Same  —  limitation  of  liability  for  unin- 
sured messages. 

2.  A  rule  of  a  telegraph  company,  printed 
upon  the  blank  upon  which  messages  are 
delivered,  limiting  the  liability  of  the  com- 
pany for  mistake  or  delay  in  transmission 
of  an  unrepeated  message  to  the  transmis- 
sion fee,  and  limiting  the  liability  for  all 
messages  unless  they  are  expressly  insured, 
for  which  an  additional  charge  is  made,  is 
reasonable  and  binding  upon  the  addressee, 
to  whom  a  message  is  delivered  on  such 
blank. 

Conflict  of  laws  —  negligent  transmis- 
sion of  telegram. 

3.  The  liability  of  a  telegraph  company 
in  tort  for  error  in  the  transmission  of  a 
message  is  governed  by  the  law  of  the  state 
where  the  message  originated. 

(July  13,  1930.) 

CERTIFICATION  by  the  Superior  Court 
for  Providence  and  Bristol  Counties 
for  the  opinion  of  the  Supreme  Court  of 
questions  arising  on  demurrers  to  special 
pleas  filed  in  an  action  brought  to  recover 
damages     for     alleged     negligent     failure 


promptly  to  deliver  certain  telegrams. 
Questions  answered,  and  decision  certifie^^i 
to  the  trial  court. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  J.  Brown  for  plaintifi. 

Messrs.  Edwards  &  Angel  1,  Carver, 
Wardner,  &  Goodwin,  G.  Philip  Ward- 
ner,  and  Clifford  H.  Walker  for  defend- 
ant. 

Sweetland,  J.,  delivered  the  opinion  of 
the  court: 

The  case  is  here  upon  questions  of  law 
certified  to  this  court  from  the  superior 
court,  under  the  provisions  of  chapter  208, 
§  5,  Gen.  Laws  1909.  The  action  is  one 
of  trespass  on  the  case  for  negligence, 
brought  by  the  plaintiff  against  the  de- 
fendant to  recover  damages  for  losses  sus- 
tained by  reason  of  the  alleged  negligent 
failure  of  the  defendant  to  deliver  with  rea- 
sonable promptness  certain  telegrams  ad- 
dressed to  the  plaintiff. 

The  first  question  certified  to  us  is  as  fol- 
lows: Is  the  addressee  of  a  telegram  sent 
in  reply  to  a  communication  from  him  re- 
questing a  reply  by  telegraph,  and  addressed 
to  him  at  a  point  within  this  state,  from  a 
point  outside  this  state,  barred  from  main- 
taining a  tort  action  for  loss  arising  from 
negligent  delay  occurring  in  this  state  in 
the  delivery  of  such  telegram,  by  reason 
of  failure  to  file  written  notice  of  his  claim 
within  sixty  days  from  the  date  tlie  tele- 
gram was  filed  with  the  telegraph  company 
for  transmission,  where  there  is  a  rule  or 
regulation  printed  on  the  back  of  all  blank 
forms  furnished  by  said  telegraph  company 
to  its  customers,  including  the  blank  on 
which  the  message  delivered  to  him  was 
written,  providing  that  the  "company  will 
not  be  liable  for  damages  or  statutory  pen- 
alties in  any  case  where  the  claim  is  not 


Note.  "^  Law  governing  Uability  of  tele' 
graph  company. 

But  one  case  in  point  other  than  Stone 
V.  Postal-Telegraph  Company,  has  ap- 
peared since  tlie  preparation  of  tlie  note 
on  this  subject  in  connection  with  the 
case  of  Fox  v.  Postal  Teleg.  Cable  Co. 
28  L.R.A.(N.S.)  490.  In  that  case, 
Heath  v.  Postal  Teleg.  Cable  Co.  (S.  C.) 
69  S.  E.  293  (an  action  by  ths  sender), 
the  South  Carolina  supreme  court  held 
that  while  an  action  against  a  telegraph 
company  for  nondelivery,  delayed  delivery, 
or  delivery  of  an  erroneous  message,  is  an 
action  ex  delicto^  and  a  cause  of  action  al- 
ways arises  at  the  place  where  the  message 
is  to  be  delivered,  and  sometimes  elsewhere, 
yet  it  is  equally  true  that  in  actions  ex 
delicto  arising  out  of  contract,  all  questions 
affecting  the  nature,  validity,  and  interpre- 
tation oif  the  contract  are  to  be  governed  by 
the  law  of  the  state  in  which  the  contract 
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was  made  and  is  to  be  performed,  in  whole 
or  in  part.  It  was  accordingly  held  that 
the  telegram  in  that  case,  having  been  sent 
from  a  point  in  New  York  to  a  point  in 
South  Carolina,  the  law  of  New  York  gov- 
erned,— the  question  apparently  being  as  to 
the  right  to  recover  special  damages,  not, 
however,  damages  for  mental  anguish.  The 
court  relied  on  Brown  v.  Western  U.  Teleg. 
Co.  (S.  C.)  67  S.  E.  148  (cited  in  the  note 
in  28  L.R.A.(N.S.)  490),  and  while  recog- 
nizing that  the  views  there  expressed  were 
in  conflict  with  the  cases  of  Harrison  v. 
Western  U.  Teleg.  Co.  71  S.  C.  386,  51  S. 
E.  119  (see  note,  5  L.R.A.(N.S.)  753),  and 
Balderston  v.  Western  U.  Teleg.  Co.  79  S.  C. 
160,  60  S.  E.  435  (see  notes  23  L.R.A. 
(N.S.)  651  and  28  L.R.A.(N.S.)  491),  said 
that  in  neither  of  those  cases  was  the  for- 
eign law  pleaded,  and  the  question  at  is- 
sue in  the  present  case  was  not  squarely 
presented  in  those  cases. 

G.  H.P. 
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presented  in  writing  within  sixty  days  aft- 
er the  message  is  filed  with  the  company 
for  transmission,"  and  where  tlie  addressee 
has  knowledge  of  the  delay  in  ample  season 
to  file  a  claim  in  writing  with  the  tele- 
graph company  before  the  expiration  of 
the  sixty  days? 

This  regulation,  printed  on  the  back  of 
the  blank  forms  and  quoted  in  the  ques- 
tion, in  the  circumstances  of  the  defend- 
ant's business,  is  a  reasonable  one.  The  ar- 
gument of  the  defendant's  counsel  in  that 
regard  appears  to  the  court  to  be  sound. 
The  number  of  messages  received  by  a  tele- 
graph company  daily  for  transmission  is  so 
great,  particularly  in  the  large  cities,  that 
it  is  impracticable  to  keep  them  on  file 
for  a  long  time,  so  as  to  have  them  acces- 
sible for  examination  in  case  of  a  com- 
plaint regarding  service.  It  is  necessary  for 
each  office  to  destroy  all  original  messages 
after  a  brief  period  to  avoid  encroachment 
upon  its  limited  working  space.  Indeed, 
even  if  all  messages  were  kept,  it  would 
soon  become  a  difficult  task  to  find  a  par- 
ticular message  after  the  lapse  of  many 
months.  Furthermore,  the  production  of 
the  original  message  would  not  give  full 
information  about  the  service.  Many  of 
the  facts  are  dependent  upon  the  memory 
of  operators  and  other  witnesses,  and  the 
passing  of  time  quickly  obscures  evidence 
so  founded.  A  rule  that  provides  that,  if 
a  customer  intends  to  hold  the  company 
responsible  for  a  fault  in  the  service,  he 
must  give  it  notice  of  his  claim  within  a 
period  sufficiently  short  to  allow  the  facts 
to  be  investigated  while  fresh  and  capable 
of  accurate  knowledge,  is  a  reasonable 
rul«.  Without  it  the  company  would  suffer 
from  the  presentation  of  stale  and  fictitious 
claims,  against  which  it  would  be  unable  to 
defend  itself. 

The  plaintiff  admits  that,  in  suits  by  thj 
sender  against  a  telegraph  company  for  de- 
lay in  transmitting  messages,  the  weight 
of  authority  supports  the  validity  of  such 
a  provision  as  the  one  printed  on  the  back 
of  the  blank  form  furnished  by  the  defend- 
ant to  the  sender  of  the  message,  and  in- 
corporated in  the  question  now  before  us. 
The  plaintiff  contends,  however,  that  the 
regulation  has  no  application  in  this  suit, 
brought  by  the  addressee  of  the  message, 
against  the  defendant,  for,  as  between  the 
addressee  and  the  company,  there  was  no 
contractual  relation;  that  the  receiver  of 
the  message  had  no  notice  of  the  printed 
condition  until  after  the  message  was  de- 
livered to  him,  and  therefore  could  not 
have  agreed  to  this  condition  in  advance. 
The  plaintiff,  however,  did  have  notice  of 
this  condition,  and  that  it  was  a  part  of 
the  contract  which  was  the  basis  of  the 
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whole  transaction,  as  soon  as  the  message 
was  delivered  to  him.    He  then  had  notice 
that  the  company  would  not  be  hable  in 
damages  in  any  case  where  the  claim  f^r 
damages  was  not  presented  to  it,  in  writ- 
ing, within  sixty  days  after  the  companj 
received  the  message  for  transmission.  This 
notice  was  given  to  him  in  as  effective  t 
manner  as  the   company  could  reasonabh 
be  required  to  give  it;  a  printed  copy  of 
the  contract  was  attached  to  the  measuire 
when  it  was  delivered  to  the  plaintiff.   A^ 
cording  to  the  terms  of  the  question  certi- 
fied  to   us,  the  plaintiff  received  this  ii> 
tice  in  ample  season  to  enable  him  to  iM 
his  written  claim  for  damages  vitbin  tl« 
'six'y  days  prescribed.     It  is  quite  imnia- 
to  lal  that  the  plaintiff  had  no  opportunitr 
to  agree  to  this  condition  before  the  ices- 
sage  was  sent.     It  was  a  valid  conditii:ii, 
which    the    defendant   might    impose  u{>an 
the  contract  with  the  sender;  and  it  vi3 
only  upon  this  condition  that  the  deffTT-l- 
ant  would  agree  to  transmit  the  messa^ 
Any  rights   which  the   plaintiff  naj  h&^i 
are  based  upon  and  limited  by  the  terms 
of  the  contract  for  transmission.    The  claint 
of  the  plaintiff  that  he  has  rights  in  the 
matter  independent  of  this  contract  has  7.3 
basis  in  reason.     The  defendant's  dutv  m 
the  premises  must  be  regulated  by  its  eco- 
tract;  not  only  its  duty  to  the  sender,  but 
to  this  plaintiff.    The  American  casea  per- 
mit the  plaintiff,  as  the  receiver  of  the  lei?- 
gram,  to  come  in  and  avail  himself  of  tlie 
defendant's  express  and  implied  obligatioas 
arising  under  the  contract;   but  the  planr 
tiff's  rights  can  be  no  greater  than  th(^ 
of  the  party  to  the  contract. 

In  Russell  v.  Western  U.  Teleg.  Co.  57 
Kan.  230,  45  Pac.  598,  the  court  ssH: 
'*Just  how  a  liability  to  perform  that  »n- 
ice  can  arise  independently  of  any  contr?(^ 
with  the  sender  of  the  message  we  are  u- 
able  to  perceive.  A  telegraph  company  m- 
tainly  is  under  no  obligation  to  traoscit 
messages  except  when  employed  by  soik 
person  to  do  so.  Perhaps,  because  of  ty- 
public  nature  of  its  business,  it  mar  r 
refuse  the  employment^  nor  impose  unrca 
sonable  conditions  for  undertaking  it:  b 
can  it  be  doubted  that,  whenerer  it  recci^ 
a  message  for  transmission,  there  is  eit .«': 
an  express  or  implied  contract  on  its  pt?i 
that  it  will  transmit  and  deliver  :t 
.  .  .  We  are  satisfied  with  the  rule  b^ne 
tofore  maintained  by  this  court,  and,  urd- 
it,  the  liability  of  the  defendant  must  ' 
determined  by  the  contract  made  with  ** 
sender  of  the  message,  of  which  contra:- 
the  plaintiff  was  entitled  to  the  beaoSt." 

In  Frazier  v.  Western  U.  Telejf.  <'<^  ♦ 
Or.  414,  67  L.R.A.  319,  78  Pac.  330.  2  .A 
&  E.  Ann.  Cas.  396,  the  following  laiigna^ 
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appears:  "The  right  of  an  addressee  to  re- 
cover is  necessarily  grounded  upon  the  con- 
tract between  the  company  and  the  sender, 
whether  the  action  be  in  form  technically 
for  a  breach  of  contract,  or  one  sounding 
in  tort.  Without  the  contract  under  which 
the  message  was  forwarded  as  a  foundation 
for  the  cause  of  action,  no  recovery  what- 
ever could  be  had." 

In  Broom  ▼.  Western  U.  Teleg.  Co.  71 
S.  C.  606,  61  S.  E.  250,  4  A.  &  E.  Ann.  Cas. 
611,  the  court  says:  "The  sendee  of  a 
telegraphic  message  has  no  cause  of  action 
unless  the  defendant  has  breached  some 
duty  owing  to  him.  The  duty  which  a  tele- 
graph company  owes  by  law  to  the  sendee 
of  a  message  is  precisely  the  same  duty 
which  it  owes  to  the  sender; that  is,  to 
promptly  transmit  and  deliver  the  message. 
This  duty  springs  from  the  relation  created 
by  the  contract.  The  contract,  to  the  ex- 
tent that  it  is  reasonable^  and  not  contrary 
to  law,  limits,  qualifies,  molds  the  duty 
which  the  law  imposes,  upon  the  carrier  in 
its  relation  to  the  public." 

In  Findlay  v.  Western  U.  Teleg.  Co.  (C. 
C.)  64  Fed.  460,  the  court  said,:  "The 
plaintiff  thus  claims  the  benefit  of  this  con- 
tract of  transmission,  and  avors  that  he  has 
been  damaged  by  a  breach  of  it;  claims  the 
benefit  of  its  obligations,  makes  himself  a 
party  to  its  provisions,  placing  himself  in 
this  relation  to  it,  and  demanding  a  strict 
enforcement  of  his  own  rights  under  it.  It 
cannot  be  successfully  contended  that  he  is 
exempt  from  the  operation  of  certain  pro- 
visions of  the  contract  to  be  complied  with 
on  his  part  before  he  can  successfully  as- 
sert his  rights  to  the  benefits  accruing  un- 
der it,  or  a  redress  of  wrongs  growing  out 
of  its  violation.  The  contract  is  an  agree- 
ment between  the  sender  and  the  telegraph 
company  that,  for  a  stipulated  price,  the 
company  shall  carry  a  message  from  the 
sender,  and  deliver  the  same  to  the  receiv- 
er. It  is  the  same  contract  when  delivered 
to  the  receiver  that  it  was  when  it  came 
from  the  hands  of  the  sender.  He  takes  it 
with  all  the  rights  that  accrued  to  the  send- 
er, and  he  assumes  all  the  obligations  that 
it  imposes  on  the  sender  when  he  oqmes  to 
assert  his  rights  under  it." 

In  answer  to  the  first  question  certified, 
we  say  that  the  plaintiff  is  barred  from 
maintaining  an  action  of  the  nature  set  out 
in  the  question  by  reason  of  his  failure  to 
comply  with  the  rule  or  regulation  quoted 
in  the  question,  and  said  question  is  an- 
swered in  the  affirmative. 

The  second  question  is  as  follows:  Is 
the  addressee's  knowledge  or  ignorance  of 
such  rule  or  regulation  material  in  deter- 
mining his  right  to  recover? 

This  question  should  be  answered  in  the 
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negative,  if  the  question  refers  to  a  knowl- 
edge or  ignorance  of  the  rule  before  the 
message  was  delivered  to  the  plaintiff.  As 
we  have  said,  supra,  it  is  immaterial  tlint 
the  plaintiff  did  not  have  an  opportunity  to 
assent  to  this  regulation  before  the  message 
was  sent.  He  must  be  presumed  to  have 
had  knowledge  of  the  regulation  as  soon 
as  the  message  was  delivered  to  him,  and 
then  for  the  first  time  was  there  any  rea- 
son for  him  to  act  upon  such  knowledge. 
The  plaintiff  knew  of  the  rule,  and  he  knew 
of  the  delay  of  which  he  complains,  before 
the  expiration  of  the  sixty  days  after  the 
message  was  received  by  the  company  from 
the  sender,  with  ample  time  for  him  to 
have  complied  with  the  requirement. 

The  third  question  certified  is  as  follows: 
Is  a  rule  or  regulation  printed  on  the  back 
of  all  blank  forms  furnished  by  a  tele- 
graph company  to  its  customers,  includ- 
ing those  upon  which  the  messages  as  de- 
livered are  written,  providing  that  "to 
guard  against  mistakes  or  delays,  the  send- 
er of  a  message  should  order  it  repeated; 
that  is,  telegraphed  back  to  the  originating 
office  for  comparison.  For  this  one  half  the 
regular  rate  is  charged  in  addition.  It  is 
agreed  between  the  sender  of  the  message 
written  on  the  face  hereof  and  the  Postal- 
Telegraph  Company,  that  said  company 
shall  not  be  liable  for  mistakes  or  delays 
in  the  transmission  or  delivery,  or  for  non- 
delivery, of  any  unrepeated  message,  be- 
yond the  amount  received  for  sending  the 
same;  nor  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  nondeliv- 
ery, of  any  repeated  message  beyond  fifty 
times  the  sum  received  for  sending  the 
same,  unless  specially  insured,  nor  in  any 
case  for  delays  arising  from  unavoidable 
interruption  in  the  working  of  its  lines,  or 
for  errors  in  cipher  or  obscure  messages. 
And  this  company  is  hereby  made  the 
agent  of  the  sender,  without  liability,  to 
forward  any  message  over  the  lines  of 
any  other  company  when  necessary  to 
reach  its  destination.  Correctness  in  the 
transmission  of  messages  to.  any  point  on 
the  lines  of  the  company  can  be  insured 
by  contract  in  writing,  stating  agreed 
amount  of  risk,  and  payment  of  premium 
thereon,  at  the  following  rates,  in  addi- 
tion to  the  usual  charge  for  repeated  mes- 
sages; viz.,  1  per  cent  for  any  distance  not 
exceeding  1,000  miles,  and  2  per  cent  for 
any  greater  distance," — a  reasonable  regu- 
lation,— and  is  it  a  bar  in  a  tort  action  to 
recovery  beyond  such  amount  by  the  ad- 
dressee of  a  message  sent  from  a  point  out- 
side this  state  to  a  point  within  this  state, 
in  reply  to  a  communication  from  him  re- 
questing a  reply  by  telegraph,  for  a  loss 
arising  from  a  negligent  delay,  occurring 
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in  this  state,  in  the  delivery  of  such  mes- 
sage? 

We  are  of  the  opinion  that  the  regula- 
tion set  out  in  this  question  is  a  reasonable 
one.  The  provision  seems  primarily  intend- 
ed to  limit  the  liability  of  the  company  for 
mistakes  in  transmission  rather  than  for 
delay,  though  the  rule  includes  a  limitation 
of  the  company's  liability  for  delay  in 
transmission.  The  liability  of  the  company 
under  this  agreement  is  graded  in  accord- 
ance with  the  compensation  received  for 
transmitting  the  message.  Correctness  in 
transmission,  which,  from  a  consideration 
of  the  whole  rule,  appears  to  include 
promptness  in  delivery,  may  be  insured  by 
a  contract  and  the  payment  of  an  addi- 
tional fee.  All  these  provisions  in  the  con- 
tract of  sending  appear  to  be  reasonable 
and  within  the  right  of  the  company  to 
impose.  As  is  urged  in  the  argument  of  the 
defendant's  counsel,  the  sender  is  fully 
aware  how  important  the  prompt  delivery 
of  his  message  is;  the  message  as  deliv- 
ered to  the  company  ordinarily  gives  no 
indication  of  its  importance.  If  the  send- 
er desires  to  have  special  care  expended 
upon  it^  it  is  not  unreasonable  to  ask  him 
to  pay  for  such  particular  attention. 
Some  messages  may  be  of  trivial  import- 
ance, others  of  great  importance.  By  neg- 
ligence in  the  transmission  or  delivery  of 
one  message  the  damages  incurred  may 
amount  to  no  more  than  the  cost  of  send- 
ing the  message.  In  respect  to  another 
message,  the  damages  might  amount  to  a 
large  sum.  These  facts  are  unknown  to  the 
telegraph  company,  but  they  are  within 
the  knowledge  of  the  sender.  In  these  cir- 
cumstances, therefore,  it  is  fair  to  allow 
the  telegraph  company  to  enter  into  some 
agreement  with  the  sender  for  liquidating 
or  ascertaining  the  damages  which  it  may 
be  called  upon  to  pay,  and  grading  its 
charges  for  the  service  in  accordance  there- 
with. If  the  company  is  to  be  held  to  a 
very  small  liability,  as  for  the  bare  amount 
of  the  tolls,  it  can  afford  to  transmit  the 
message  for  a  very  small  sum;  but  if  it 
may  be  held  liable  for  large  damages,  it 
must,  for  its  own  protection,  charge  more 
for  the  service. 

The  situation  is  analogous  to  the  case  of 
a  carrier  entering  into  an  agreement  with 
the  shipper  as  to  the  value  of  the  goods 
shipped,  and  limiting  the  carrier's  liabil- 
ity. This  court  has  said,  in  Ballou  v.  Earle, 
17  R.  I.  441,  14  KR.A.  433,  33  Am.  St. 
Rep.  881,  22  Atl.  1113:  "We  have  come 
to  the  conclusion  that  tlic  decided  weiglit 
of  the  authorities,  as  well  as  the  better 
reason,  favors  the  rule  that  a  common  car- 
rier may,  to  a  great  extent,  at  least,  con- 
tract in  limitation  of  his  common-law  lia- 
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bility,  'provided,'  as  stated  in  Southern  Esf 
Co.  V.  Caldwell,  21  Wall.  2G4,  22  L  ed. 
556,  'the  limitation  be  such  as  the  law  can 
recognize  as  reasonable,  and  not  incon- 
sistent with  sound  public  policy.'  Th« 
shipper  and  the  common  carrier  are  tbu 
authorized  to  enter  into  an  express  agree- 
ment, within  certain  limits,  as  to  the  terms 
upon  which  the  latter  will  transport  and 
convey  for  the  former  a  certain  article  of 
personal  property  of  an  agreed  value,  to 
a  designated  place,  for  an  agreed  price.  Ws 
fail  to  see  that  the  recognition  of  the  va- 
lidity of  such  an  agreement  is  violative  o! 
any  sound  rule  of  public  policy.  Indeed,  it 
seems  to  us  that  public  policy  requires  tbe 
upholding  of  such  an  agreement,  as  ten!- 
ing  to  the  honest  disclosure  of  value  on  tbe 
part  of  the  s\ipper,  and  the  exercise  of  that 
degree  of  diligence  on  tbe  part  of  the  car- 
rier which  is  commensurate  with  the  val'ie 
of  the  particular  article  conveyed,  and  tbe 
price  paid  for  such  conveyance." 

As  we  have  already  said  in  answer  to  the 
first  question,  the  rights  of  the  plaintiff  are 
limited  by  the  reasonable  provisions  of  t  e 
contract  between  the  company  and  the  s«e:.'i- 
er  of  the  message.  This  question  is  a.n- 
swered  in  the  affirmative. 

The  fourth  question  certified  is  as  I V 
lows:  Is  the  addressee's  knowledge  or  i? 
norance  of  such  rule  or  regulation  mat^nil 
in  determining  his  right  to  recover? 

This  question  is  answered  in  tbe  ne^r^tive. 
and  reference  is  made  to  the  answer  to  lU 
second  question  certified. 

The  fifth  question  certified  is  as  fol1o«i: 
Are  the  validity  and  effect  of  the  ab'.'\e* 
mentioned  rules  or  regulations,  so  far  as 
concerns  the  addressee's  right  to  recover  is 
an  action  of  tort  for  loss  arising  from  no-jl- 
gent  delay  in  delivery  of  the  message  &i>r 
reaching  its  terminal  station,  governed  rr 
the  law  of  the  state  where  the  message  orig- 
inated, or  by  the  law  of  the  state  where  it 
was  delivered  to  the  addressee  ? 

The  plaintifTs  action,  though  in  tort,  cat 
only  be  maintained  because  be  is  able  t* 
show  the  violation  of  some  duty  which  tbi 
company  owed  to  him,  arising  out  of  tk^ 
contract  between  the  company  and  tbe  so 
er  of  the  message.  His  action  is  foun 
upon  and  limited  by  that  contract.  We 
of  the  opinion  that  the  questions  as  v^ 
validity  and  effect  of  these  regulati^'n-^ 
the  contract,  as  concerns  the  plaintiirs  r.;:! 
to  recover,  are  governed  by  the  law  of  t 
state  where  the  message  origin  a  tt^l. 

The  questions  having  been  severally  * 
swered  as  aforesaid,  the  papers  in  thccv 
with  our  decision  certified  thereon,  are 
mitted   to   the  Superior   Court  for  furt! 
proceedings. 
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V. 
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(—  Tex.  — ,  128  S.  W.  611.) 

Carrier  —  ejection  of  passenger  from 
station— i  liability. 

1.  A  railroad  company  is  liable  for  in- 
jury to  a  woman  who  has  gone  to  its  depot 
to  take  passage  on  a  train,  by  the  act  of 
its  agent  in  turning  her  out  into  a  storm, 
with  notice  that  she  is  in  no  condition  to 
encounter  it,  although  the  reasonable  time 
fixed  by  the  company  for  closing  the  build- 
ing has  arrived. 

Same  —  sufficiency  of  notice. 

2.  Notice  to  a  railroad  station  agent  that 
a  woman  is  in  no  condition  to  face  a  storm 
is  sufficient  to  place  on  the  company  the 
risk  of  injury  in  forcing  her  to  do  so,  al- 
though the  nature  of  her  indisposition  is 
not  stated. 

(May  25,  1910.) 


ERROR  to  the  Court  of  Civil  Appeals  to 
review  a  judgment  affirming  a*  judg- 
ment of  the  District  Court  for  Hunt  Coun- 
ty in  plaintiffs  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  unlaw- 
ful ejection  of  plajntiiT's  wife  from  de- 
fendant's passenger  station.     Affirmed. 

The  facts  are  stated  in  the  opnion. 

Messrs.  Ogden,  Brooks,  &  Napier  and 
A.  H.  Dashlcl  for  plaintiff  in  error. 

Messrs.  Mulkey  &  Hamilton  and 
liooney  A  Clark  for  defendant  in  error. 

Brown,  J.,  delivered  the  opinion  of  the 
court:. 

The  defendant  in  error,  with  bis  wife  and 
child,  accompanied  by  another  man  and 
his  wife,  not  necessary  to  be  mentioned 
hereafter,  went  to  Enloe,  a  small  village 
in  Delta  county,  on  plaintiff  in  error's  road, 
for  the  purpose  to  take  the  train  on  that 
road  to  the  town  of  Commerce.  They  ar- 
rived at  Enloe  between  6  and  6  o'clock  in 
the  afternoon,  but  the  train  on  which  they 
expected  to  take  passage  had  already  passed, 


Note.  —  Liability  of  carrier  for  turning 
a  tcaiting  passenger  out  of  depot. 

This  note  is  confined  to  cases  involving 
the  liability  of  a  carrier  for  turning  pas- 
sengers out  of  the  waiting  room  or  depot 
where  the  purpose  is  to  close  the  room  or 
depot,  and  cases  in  which  a  person  was 
ejected  for  alleged  disorderly  conduct,  or 
because  he  was  not  entitled  to  the  rights 
of  a  passenger,  are  not  included.  Such 
cases  usually  turn  upon  the  question  wheth- 
er the  carrier's  agent  used  undue  force  in 
ejecting  the  person,  and,  of  course,  are  no 
authority  upon  the  subject  presented  by  the 
title  to  this  note. 

Tlie  question  as  to  what  is  a  reasonable 
time  for  keeping  a  railroad  station  open  and 
lighted  and  heated  is  discussed  in  Abbot 
V.  Oregon  R.  A  Nav.  Co.  1  L.R.A.(N.S.) 
851. 

The  genral  rule  is  that  a  railroad  must 
keep  iti  station  open,  heated,  and  lighted 
for  a  reasonable  time  before  and  after  the 
arrival  and  departure  of  trains,  for  the 
accommodation  of  passengers  who  desire  to 
make  use  of  it.  The  foregoing  case  pre- 
sents an  additional  question,  as  to  the  lia- 
bility of  the  railroad  company  for  injuries 
due  to  a  passenger  being  turned  out  of  the 
station  to  which  he  has  gone  to  await  a 
coming  train. 

Although  there  are  but  few  cases  involv- 
ing this  particular  question,  it  would  seem 
that  a  general  rule  might  be  deduced  from 
these  cases,  to  the  effect  that,  if  a  passen- 
ger is  detained  at  the  station  through  any 
cause  for  which  the  railroad  company  itself 
is  responsible,  then  the  railroad  company 
is  liable  for  any  injuries  received  by  rea- 
son of  the  passenger  being  turned  out;  but 
if  the  person  comes  to  the  station  merely 
for  his  own  convenience,  at  an  unreason - 
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able  time  before  the  departure  of  the  train, 
then  the  company  may  enforce  its  rules, 
and  turn  the  passenger  out  without  incur- 
ring liability  for  damages  received  in  con- 
sequence thereof. 

Thus,  in  St.  Louis  Southwestern  R.  Co. 
V.  Foster  (Tex.  Civ.  App.)  112  S.  W.  797, 
it  was  held  that  a  through  passenger,  while 
stoping  at  an  intermediate  station  for  a 
necessary  change  of  cars,  has  the  legal 
right  during  the  interval  to  occupy  the 
waiting  room  of  the  depot  belonging  to  the 
railroad  upon  whose  line  he  holds  a  through 
ticket  and  upon  which  he  is  intending  to 
begin  his  journey;  and  if  he  is  expelled 
from  the  waiting  room  during  the  time  he 
is  entitled  to  its  occupancy,  the  carrier  is 
just  as  much  liable  for  damages  resulting 
from  that  ejection  as  if  he  had  been  ejectea 
from  the  train  itself. 

And  in  Riley  v.  Wrightsville  &  T.  R.  Co. 
133  Ga.  413,  24  L.R,A.(N.S.)  379,  65  S. 
E.  890,  a  petition  was  held  good  on  a  gen- 
eral demurrer,  which  alleged  substantially 
that  the  plaintiff  had  purchased  a  through 
ticket  between  two  points  on  connecting 
lines  of  two  railway  companies,  and,  while 
at  the  junction  point,  she,  at  the  direction 
of  the  agents  of  both  companies,  entered  a 
waiting  room  to  wait  for  several  hours  for 
the  connecting  train;  and  while  so  waiting 
the  employee  in  charge  of  the  waiting  room 
refused  to  allow  her  to  remain  until  the 
connecting  train  arrived,  and  ordered  and 
forced  her  to  leave  the  waiting  room  at 
night,  with  her  husband  and  two  children, 
who  accompanied  her,  whereby  she  was 
made  sick  and  caused  pain  and  suffering. 

So,  a  railroad  company  was  held  liable 
in  Colonian  v.  Southern  *R.  Co.  138  N.  C. 
351,  50  S.  E.  090,  for  any  injuries  received 
by  the  plaintiff  in  being  put  out  of  the 
depot  into  the  cold,  after  having  missed  his 
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and  defendant  in  error  placed  liis  wife  and 
child  in  the  depot,  and  went  out  upon  the 
platform  of  the  depot  building,  and  went 
to  work  boxing  his  goods,  in  order  to  have 
them  ready  for  shipment  on  the  next  train, 
which  would  pass  the  station  about  5 
o'clock  the  next  morning.  After  the  goods 
were  boxed,  about  0  o'clock  that  night,  de- 
fendant in  error  and  the  other  members 
of  the  party  concluded  to  remain  in  the 
depot  until  the  train  should  arrive  the  next 
morning.  The  defendant's  agent  had  seen 
them  in  and  about  the  waiting  room  of  the 
depot  that  afternoon  and  evening,  but  no 
objection  was  made  to  their  remaining 
therein.  About  10  o'clock  that  night  a  train 
passed  on  defendant's  road,  going  in  the  op- 
posite direction  to  that  which  the  party 
wislied  to  go,  after  which  the  agent  came 
into  the  room  and  spoke  to  them,  asking, 
"Where  are  you  folks  going?"  to  which  de- 
fendant in  error  replied  that  they  were  go- 
ing to  Commerce,  whereupon  the  agent  said 
in  a  rough  manner,  "Well,  you  will  have  to 
get  out,  for  I  am  going  to  close  up  this 
house."  It  was  then  raining,  and  defend- 
ant in  error  said  to  the  agent  that  he  did 
not  want  to  go  out  into  the  rain,  that. his 
wife  was  "in  no  condition  to  go  out  into 
the  rain,"  to  which  the  agent  replied,  "Well, 
you  will  have  to  go  out  all  the  same."  Ger- 
aldon  replied,  "Well,  you  will  have  to  put 
me  out;"  whereupon  the  agent  called  to  the 
marshal  of  the  town,  who  was  standing 
near  by,  and  told  him  to  put  them  out  of 
the  depot.  This  alarmed  Mrs.  Geraldon, 
and  she  became  excited,  and  defendant  in 
error  said,  "Before  I  will  be  arrested,  I 
will  go  out,"  and  he  with  his  wife  and  the 
other  members  of  the  party  went  to  seek  a 
lodging  house,  which  they  found  at  a  dis- 
tance variously  estimated  at  from  150  to 
300  yards  from  the  station.  It  was  raining 
at  the  time  the  party  left  the  station,  so 
that  by  the  time  Mrs.  Geraldon  reached  the 


lodging  house  she  was  wet  to  the  skin,  ted 
had  no  clothes  for  a  change.  Her  inonti.lT 
sickness  was  on  at  the  time,  and  the  net- 
ting caused  it  to  stop,  which  produced  sick- 
ness and  suffering  on  her  part  not  neces- 
sary to  be  more  particularly  described.  Od 
the  next  morning  Geraldon,  his  wife,  ehild, 
and  party  returned  to  the  depot  for  the 
purpose  of  takinj^  the  tiain  to  Commerce, 
end,  having  bought  tickets  of  the  agent  uf 
plaintiff  in  error,  the  party  tcok  their  seita 
!U  the  depot  room  io  await  the  arrival  of 
the  train,  after  which  »n  ofRctr  entered 
the  room  and  approached  the  window  at 
which  the  agent  was  standing  and  where 
he  had  sold  the  tickets,  asking  of  the  agent 
"Which  is  the  man  that  haa  the  gunf*  The 
agent  pointed  over  to  Geraldon  and  saii 
"There  he  sits  over  there,"  and  the  officer 
came  over  to  where  Geraldon  waa,  and  askti 
him  if  he  had  a  gun,  to  which  Geraldon  r^ 
plied  that  he  had  not,  and  the  officer  said 
he  would  have  to  search  him,  and  he  did  so, 
finding  no  gun  on  his  person,  but  a  hammer 
with  which  he  had  boxed  his  goods  the  ever- 
ing  before.  Persons  who  were  present  in 
the  room  laughed  at  Geraldon  at  beiog 
searched,  which  caused  him  mortification. 

This  suit  was  instituted  by  defendant  ia 
error  in  the  district  court  of  Hunt  count} 
to  recover  damages  for  the  injury  to  lis 
wife,  and  also  for  the  damage  done  hims^f 
and  his  wife  by  the  mortification  of  be^i-^ 
threatened  with  arrest  and  being  search^ . 
for  a  gun  the  next  morning.  The  case  va? 
tried  before  a  jury,  and  the  trial  court  «a5 
requested  by  the  defendant  to  give  to  the 
jury  a  charge  which  practically  di^e■t^l 
them  to  return  a  verdict  for  the  defendant 
The  court  refused  to  give  the  charge,  wbiv'- 
is  assigned  as  error  in  this  court. 

The  plaintiff  in  error  having  prepare*!  a 
waiting  room  in  its  depot  building  at  ti- 
loe,  for  persons  desiring  to  take  passage  •  g 
the  train,  Geraldon  and  his  wife,  who  en- 


train through  misinformation  given  him  by 
the  company's  apent.  The  court  said: 
"Further,  when  tlie  agent  had  knowledge 
that  the  plaintiff  had  thus  missed  his  train, 
the  plaintiff  had  a  right  to  remain  in  the 
station  and  be  kept  comfortable  till  the  next 
train  left." 

And  in  Phillips  v.  Southern  R.  Co.  124 
N.  C.  123,  45  L.R.A.  163,  32  S.  E.  388,  it 
was  held  that  a  rule  for  closing  a  railroad 
waiting  room  after  the  departure  of  a  train 
until  tliirty  minutes  before  the  departure 
of  the  next  train  is  a  reasonable  one,  as 
applied  to  a  person  who  has  come  to  the 
station  at  8  p.  M.  to  wait  for  a  train  at 
1 :30  A.  M.,  and  is  driven  out  of  the  room, 
although  the  night  is  cold,  to  wait  several 
hours,  until  the  regular  time  of  reopening 
the  room.  The  court  went  on  to  say,  how- 
ever, that  the  rule  would  probably  be  dif- 
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ferent  in  the  case  of  through  passengers  a'.<^ 
in  the  case  of  delaved  trains. 

In  Beeson  v.  Chicago,  R.  I.  &  P.  R.  0 
62  Iowa,  173,  17  N.  W.  448,  it  was  he- 
that  a  woman  of  ill  repute  who  had  secun- . 
admittance  in  some  way  to  the  defend-^i-t's 
waiting  room  during  a  time  when,  by  is* 
rules  of  the  company,  the  depot  was  cl"*f  1. 
and  who  claimed  to  be  waiting  for  a  t'.t  r 
not  due  for  at  least  two  hours,  was  ert.t>'j 
at  the  most  to  only  nominal  damas^  '-* 
being  removed  from  the  waiting  rvii>m  M 
the  police  at  the  direction  of  the  d«>fe"i^ 
ant's  agents,  after  she  had  refused  t>  ::  i 
of  her  own  accord  at  their  request;  t  -1 
decision,  however,  appears  to  turn  nt  xi 
upon  the  character  of  the  plaintiff  t:u 
upon  the  question  of  the  duty  of  the  «*^ 
rier  to  keep  its  waiting  room  open. 

W.  M.  0. 
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tcred  that  waiting  room,  were  not  trespass- 
ers; they  came  with  the  purpose  of  taking 
passage  on  one  of  the  defendant's  trains, 
and,  being  too  late,  they  had  the  right  to 
remain  in  the  waiting  room  until  the  next 
train  should  arrive  upon  which  they  could 
go  to  the  place  of  their  destination,  subject, 
however,  to  the  right  of  the  railroad  com- 
pany to  close  its  building  at  such  hour  as 
its  reasonable  rules  might  require.  The 
agent  of  the  railroad  company  had  the  law- 
ful right  to  close  the  waiting  room  and  to 
require  the  occupants  of  it  to  retire  at  the 
hour  shown  by  the  testimony.  But  in  exe- 
cuting the  orders  and  the  rules  of  the  com- 
pany, the  agent  was  required  to  use  or* 
dinary  care  to  not  place  any  occupant  of 
the  said  room  in  a  position  which  would 
probably  endanger  health  or  life. 

We  must  assume,  in  deference  to  the  ver- 
dict of  the  jury,  that  the  agent  of  the  rail- 
road company  knew  that  the  condition  of 
Mrs.  Geraldon  was  such  that  for  her  to  go 
out  into  the  rain  at  night  would  endanger 
her  health,  and  we  must  assume  that  it  was 
raining  to  that  extent  that  made  it  reason- 
ably certain  to  the  agent  that  injury  to  her 
health  might  result  from  putting  her  out 
of  the  depot  into  such  a  rain  as  was  then 
falling.  Under  such  circumstances  it  was 
not  lawful  for  the  agent  of  the  railroad 
company  to  force  Mrs.  Geraldon  out  of  the 
room  and  into  the  rain,  whereby  her  health 
might  be  impaired;  and  it  appearing  from 
the  evidence  that  the  agent  of  plaintiff  in 
error  having  thus  knowingly  forced  Mrs. 
Geraldon  out  of  the  room  and  into  the  rain, 
which  caused  her  to  suffer  physical  pain, 
the  railroad  company  was  properly  held  re- 
sponsible for  the  results.  Ploof  v.  Putnam, 
81  Vt  471,  20  L.R.A.(N.S.)  162,  130  Am. 
St.  Rep.  1072,  71  Atl.  188,  16  A.  A  E.  Ann. 
Cas.  1161,  s.  c  26  L.R,A.(N.S.)  261,  76 
Atl.  277;  Texas  &  P.  R.  Oo.  v.  Mother,  6 
Tex.  Civ.  App.  87,  24  S.  W.  79;  Johnson  v. 
Chicago,  R.  I.  &  P.  R.  Co.  68  Iowa,  348,  12 
N.  W.  329;  Louisville  k  N.  R.  Co.  v.  Ellis, 
97  Ky.  330,  30  S.  W.  979;  Louisville,  C. 
&  L.  R.  Co.  V.  Sullivan,  81  Ky.  624,  60  Am. 
Rep.  186;  Weymire  v.  Wolfe,  52  Iowa,  533, 
3  N.  W.  641. 

The  trial  court  did  not  err  in  submitting 
the  issues  involved  in  the  above-stated  prop- 
osition-to the  jury  upon  the  evidence  be- 
fore that  court.  It  is  claimed  by  the  plain- 
tiff in  error  that  there  was  no  evidence  suf- 
ficient to  notify  the  agent  of  the  condition 
of  Mrs.  Geraldon.  It  was  not  necessary 
that  he  should  know  what  was  the  partic- 
ular disease  with  which  she  was  then  af- 
flicted; it  was  sufficient,  to  notify  a  man  of 
ordinary  intelligence  and  ordinary  prudence, 
that  the  information  given  him  with  re- 
gard to  her  condition  was  that  it  was  such 
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as  to  make  it  unsafe  for  her  to  be  subject- 
ed to  such  weather  as  then  prevailed.  The 
information  given  was  sufficient  to  convey 
such  notice  to  the  agent.  It  is  known  to 
all  men  of  any  experience  and  intelligence 
that  women  are  almost  universally  subject 
to  menstrual  periods,  and  it  is  a  matter  of 
common  knowledge  that  references  to  this 
delicate  subject  are  usually  vague  insinua- 
tions. 

The  relative  rights  and  duties  of  the  rail- 
road company  and  Geraldon  and  his  wife  on 
this  occasion  are  analogous  to  those  ex- 
isting between  persons  improperly  upon 
moving  trains,  when  it  becomes  the  duty  of 
the  conductor  to  remove  them  from  the 
train.  His  right  to  remove  them  under 
such  conditions  is  not  questioned,  but  it 
is  beyond  all  controversy  his  duty  to  see 
that  he  does  not,  in  so  doing,  expose  the 
persons  to  danger  of  health  or  of  life,  either 
on  account  of  the  character  of  the  place  at 
which  he  may  expel  them  from  the  train, 
or  the  conditions  that  surround  them  as  to 
the  weather,  or  other  facts  which  would 
make  it  dangerous  for  such  persons  to  be 
so  left.  We  deem  it  unnecessary  to  com- 
ment upon  the  different  cases  cited  as  au- 
thority herein.  We  call  attention,  however, 
to  the  case  of  Weymire  v.  Wolfe,  cited 
above.  In  that  case  Wolfe  was  the  keeper 
of  a  saloon  at  which  one  Dunn  was  in  the 
habit  of  drinking  and  becoming  intoxicated. 
On  the  occasion  in  question  the  weather 
was  inclement,  and  Dunn,  having  become 
intoxicated,  remained  in  the  building  until 
a  late  hour  at  night.  He  was  intoxicated 
to  such  degree  as  to  be  incapable  of  tak- 
ing care  of  himself  or  of  being  conscious 
of  danger.  At  a  late  hour  in  the  night 
Wolfe  expelled  Dunn  from  his  saloon  build- 
ing, exposing  him  to  inclement  weather  in 
his  unconscious  and  helpless  condition,  from 
the  effects  of  which  he  died.  The  court 
held  that  Wolfe  was  liable  for  wrongfully 
expelling  the  man,  known  to  be  incapable 
of  taking  care  of  himself,  and  thus  expos- 
ing him  to  the  cold.  The  foundation  of  lia- 
bility in  such  case  is  not  a  want  of  au- 
thority over  one's  premises,  nor  a  want  of 
authority  to  expel  an  intruder  therefrom, 
but  it  rests  upon  the  fact  that  the  person 
expelled  is  known  to  be  in  a  condition 
which  renders  him  incapable  of  taking 
measures  for  his  own  safety.  Common 
humanity  forbids  that  one  should,  under 
such  conditions,  exercise  a  legal  right  so 
as  to  produce  serious  injury  to  a  fellow 
man.  Geraldon  and  his  wife  only  wished 
the  agent  to  permit  them  to  remain  until 
the  rain  should  cease,  which,  in  all  prob- 
ability, would  have  been  but  a  short  time. 
They  had  been  invited  by  the  railroad  com- 
pany to  enter  the  room,  and  were  there  to 
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secure  passage  upon  the  company's  train, 
for  which  they  must  wait;  that  room  was 
provided  for  such  conditions.  The  evi- 
dence justifies  a  conclusion  that  the  agent 
acted  arbitrarily  in  ejecting  Mrs.  Geraldon. 
There  are  many  cases  in  which  the  right  of 
the  railroad  company  to  expel  trespassers 
from  its  trains  have  been  passed  upon,  and 
uniformly  it  has  been  held  that  such  right 
must  be  exercised  with  due  regard  to  safety 
of  life  and  health  of  the  person  to  be  re- 
moved, whether  he  be  an  actual  trespasser, 
or  whether  he  be  one  who  has  been  misled 
into  his  attitude  towards  the  company.  If 
the  facts  testified  to  by  the  witnesses  be 
true,  they  presented  such  conditions  as 
called  for  the  exercise  of  ordinary  care  on 
the  part  of  the  agent  towards  Geraldon  and 
his  wife,  and,  if  the  evidence  of  the  wit- 
nesses be  true,  it  is  unquestionably  a  fact 
that  the  agent  did  not  conduct  himself  as 
a  man  of  ordinary  prudence  would  under 
similar  circumstances. 

In  the  course  of  human  events  conditions 
arise  which  require  that  one  shall  forbear 
to  exact  an  observance  of  his  legal  rights, 
and  which  will  justify  the  other  party  in 
disregarding  such  right  to  prevent  injury 
to  health  or  the  loss  of  life.  This  proposi- 
tion is  well  illustrated  by  the  facts  and  de- 
cision of  the  court  in  Ploof  v.  Putnam,  81 
Vt.  471,  20  L.R.A.(N.S.)  152,  130  Am.  St. 
Rep.  1072,  71  Atl.  188,  15  A.  &  E.  Ann.  Cas. 
1151,  by  the  supreme  court  of  Vermont. 
Putnam  owned  an  island  in  Lake  Cham- 
plain,  with  a  dock  for  mooring  his  boats. 
He  instructed  his  servant  in  charge  to  pre- 
vent any  other  person  to  moor  a  boat  at 
the  dock.  Ploof  was  on  the  lake  in  a  boat 
with  his  wife  and  child.  A  storm  arose, 
and  in  the  fear  of  loss  of  his  boat  and  the 
lives  of  his  wife  and  child,  Ploof  ran  his 
boat  to  the  dock  and  fastened  it  to  Put- 
nam's mooring.  The  servant  loosened 
Ploofs  boat,  whereby  it  was  put  at  the 
mercy  of  the  storm  and  was  driven  ashore, 
from  which  the  damage  ensued.  The  su- 
preme court  of  Vermont  assumed  that  Put- 
nam had  a  right  to  the  exclusive  use  of  his 
dock,  and  said:  "There  are  many  cases  in 
the  books  which  hold  that  necessity  and  an 
inability  to  control  movements  inaugurated 
in  the  proper  exercise  of  a  strict  right  will 
justify  entries  upon  land  and  interferences 
with  personal  property  that  would  other- 
wise have  been  trespasses.  .  .  ,  This 
doctrine  of  necessity  applies  with  special 
force  to  the  preservation  of  human  life. 
One  assaulted  and  in  peril  of  his  life  may 
run  through  the  close  of  another  to  escape 
from  his  assailant.  37  Hen.  VII.  pi.  26. 
One  may  sacrifice  the  personal  property  of 
another  to  save  his  life  or  the  lives  of 
his  fellows."  The  agent  of  the  railroad 
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company  had  no  right  to  eject  plaintiflf'i 
wife  from  the  waiting  room  of  the  station 
under  the  circumstances. 

We  have  examined  all  assignments  of 
error,  and  find  no  reason  for  disturbing  tb« 
judgment  of  the  District  Court  It  i« 
ordered  that  the  judgments  of  the  District 
Court  and  Court  of  Civil  Appeals  be  af- 
firmd. 


UNITED  STATES  SUPREME  COURT. 

ST.  LOUIS  SOUTHWESTERN  RAILWAY 
COMPANY,  PIff.  in  Err., 

V. 

STATE    OF    ARKANSAS. 

(217  U.  S.  136,  64  L.  ed.  698,  30  Sup.  Ct. 

Rep.    476.) 

Error  to  state  court  —  Federal  question 
— >  decision  on  non-Federal  ground. 

1.  The  ruling  of  a  state  court  that  thi 

Note.  —  For  other  cases  as  to  state  retal- 
iations  requiring   carriers   to  furnish  ear? 
to  shippers  as  interference  with  interstate 
commerce,  see  Patterson  v.  Missouri  V.  Ct*.u 
Co.  15  L.R.A.(N.S.)   733,  and  Southern  R. 
Co.  V.  Com.  17  L.R.A.(N.S.)  304,  and  not^ 
In  a  subsequent  case.  Southern   R.  Co.  \. 
Melton,  133  Ga.  277,  65  S.  E.  665,  it  is  htU 
that  a  rule  of  the  railroad  commission  nf 
Georgia    (adopted   under   act  of  1905)   re- 
quiring railroad  companies  to  furnish  cat* 
within  four  days  after  application  by  slip 
per  is  not,  upon  its  face,  as  applied  to  i^ 
intrastate    shipment,    void    as    imposing  a 
burden    upon    interstate    commerce.      T\a 
grounds  upon  which  the  rule  was  attad;^! 
were    (1)    that  it  had   the  effect  of  with 
drawing  equipments  necessary  to  take  car? 
of  the  company's  interstate  business:  an4 
(2)  it  was  void  because  of  the  general  tenrj> 
employed,  which  might  be  broad  enough  t 
embrace  all  cars,  whether  for  interstate  n 
intrastate   shipment.     The   court,   hoi^evcr 
said  that  it  was  not  a  question  as  to  tl  -? 
validity   of   the   rule   as   applied   to   iate: 
state  shipments;    and  that   the  arguroeB^s 
of  possible  inconvenience,  possible  need  f?T 
cars  elsewhere,  etc.,  could  not  prevail.    ""In 
trastate  commerce  cannot  be  regulated  bj 
the   Federal  government.     If  it  cannot  ';- 
regulated  by  the  state  authorities,  becanr- 
of  fear  or  possibility  of  some  hypotbetin 
inconvenience   in    regard   to   the   interstd*.? 
business  of  the  carrier,  then  the  intiust.*.:*- 
business  of  a  railroad  which  traverses  tw^ 
or  more  states  is  practically  free  from  ar^ 
regulation."    The  case  of  Houston  ft  T.  ^ 
R.  Co.  V.  Mayes,  201   U.  S.  329,  50  U  eJ 
775,  26  Sup.  Ct.  Rep.  491,  was  distinguish  eii 
upon   the  grounds  that   it   referred  to    }i* 
terstate  shipments,  and  the  Texas  aet  tWr- 
under  review  expressly  limited  the  deferr** 
which  could  be  made  in  a  suit  based  oc  it 
while    the    Georgia    act    contains   bo    s^kL' 
provision. 
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power  to  penalize  a  railway  company  for 
failure  to  furnish  cars  on  demand  arose 
from  a  state  statute  instead  of  from  a 
rule  adopted  by  the  railroad  commission, 
which  was  challenged  as  repugnant  to  the 
Federal  Constitution,  does  not  eliminate  the 
Federal  questions  from  the  case,  so  as  to 
require  tne  dismissal  of  a  writ  of  error 
from  the  Federal  Supreme  Court,  where  the 
constitutional  defenses  asserted  by  the 
pleadings  and  embraced  in  the  instructions 
asked  and  refused  were  not  confined  to  the 
mere  order  as'  such,  but  plainly  challenged 
the  power  of  the  state  to  inflict  the  penaltj' 
for  the  failure  to  furnish  the  cars  under 
the  circumstances  disclosed  by  the  plead- 
ings. 

Commerce   —   stnte   regulation   —  car- 
rier's duty  to  furnish  cars. 

2.  Interstate  commerce  is  unconstitution- 
ally regulated  by  Kirby's  Ark.  Dig.  §§  6803, 
6804,  making  it  the  carrier's  duty  to  sup- 
ply cars  to  shippers  on  demand,  under 
which  a  carrier  will  either  be  compelled  to 
desist  from  the  interchange  of  cars  with 
connecting  lines  for  the  purpose  of  moving 
interstate  commerce,  because  of  a  refusal  of 
the  state  courts  to  permit  it  to  avail  it- 
self, as  causing  and  excusing  its  default, 
of  the  rules  and  regulations  adopted  for 
the  interchange  of  cars  by  the  American 
Railway  Association,  which  govern  90  per 
cent  of  the  railways  in  the  United  States, 
or  will  be  obliged  to  conduct  such  business 
with  the  certainty  of  being  subjected  to  the 
heavy  penalties  provided  by  the  statute. 

(l^ir.  Chief  Justice   Fuller  dissents.) 

(April  4,  1910.) 

Ij^RROR  to  the  Arkansas  Supreme  Court 
J  to  review  a  judgment  aflirming  a 
judgment  of  the  Circuit  Court  for  Arkansas 
County  imposing  a  penalty  on  defendant 
for  its  refusal  to  furnish  cars  to  a  shipper 
on  demand.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Roy  F.  Britten,  Nicliolas  J. 
Gantt,  Jr.,  William  T.  Wooldridge, 
Frank  6.  Bridges,  and  Samuel  H.  West, 
for  plaintiff  in  error: 

A  regulation  of  the  instrumentalities  of 
interstate  commerce  is  a  regulation  of  that 
commerce,  and  is  repugnant  to  the  commerce 
clause  of  the  United  States  Constitution. 

Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  29  L.  ed.  158,  1  Inters.  Com.  Rep. 
382,  6  Sup.  Ct.  Rep.  826;  United  States  v. 
E.  C.  Knight  Co.  156  U.  S.  1,  39  L.  ed.  325, 
15  Sup.  Ct.  Rep.  249;  Johnson  v.  Southern 
P.  Co.  196  U.  S.  1,  49  L.  ed.  363,  25  Sup. 
Ct.  Rep.  158;  Cooley  v.  Port  Wardens,  12 
How.  299,  13  L.  ed.  996;  Hall  v.  DeCuir, 
95  U.  S.  485,  24  L.  ed.  547 ;  Covington  &  C. 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  38 
L.  ed.  962,  4  Inters.  Com.  Rep.  649,  14  Sup. 
Ct.  Rep.  1087;  Louisville  &  N.  R.  Co.  v. 
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Central  Stock  Yards  Co.  212  U.  S.  132,  63 
L.  ed.  441,  29  Sup.  Ct.  Rep.  246;  New 
Mexico  ex  rel.  McLean  v.  Denver  &  R.  G.  R. 
Co.  203  U.  S.  38,  61  L.  ed.  78,  27  Sup.  Ct. 
Rep.  1;  Mississippi  R.  Commission  y.  Illi- 
nois C.  R.  Co.  203  U.  S.  335,  51  L.  ed.  209, 
27  Sup.  Ct.  Rep.  90;  Adams  Exp.  Co.  v. 
Kentucky,  214  U.  S.  218,  53  L.  ed.  072,  29 
Sup.  Ct.  Rep.  633;  Rhodes  v.  Iowa,  170  U. 
S.  412,  42  L.  ed.  1088,  18  Sup.  Ct.  Rep.  664; 
Central  Stock  Yards  Co.  v.  Louisville  &  N. 
R.  Co.  63  L.R.A.  213,  55  C.  C.  A.  63,  118 
Fed.  113;  Smith  v.  Alabama,  124  U.  S.  405, 
31  L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8 
Sup.  Ct.  Rep.  664;  Nashville,  C.  A  St.  L.  R. 
Co.  v.  Alabama,  128  U.  S.  96,  32  L.  ed.  352, 
2  Inters.  Com.  Rep  238,  9  Sup.  Ct.  Rep.  28 ; 
Hennington  ▼.  Georgia,  163  U.  S.  299,  41  L. 
ed.  166,  16  Sup.  Ct.  Rep.  1086;  New  York, 
N.  H.  A  H.  R.  Co.  V.  New  York,  165  U.  S. 
628,  41  L.  ed.  853,  17  Sup.  Ct.  Rep.  418. 

The  order  of  the  railroad  commission  and 
the  statutes  of  Arkansas,  as  applied  to  the 
facts  in  this  case,  impose  a  direct  burdeji 
on  interstate  commerce. 

Houston  k  T.  C.  R.  Co.  v.  Mayes,  201  U. 
S.  321,  60  L.  ed.  772,  26  Sup.  Ct.  Rep.  491; 
McNeill  V.  Southern  R.  Co.  202  U.  S.  643,  50 
L.  ed.  1142,  26  Sup.  Ct.  Rep.  722;  United 
States  V.  E.  C.  Knight  Co.  supra;  Wabash, 
St.  L.  &  P.  R.  Co.  V.  Illinois,  118  U.  S.  557, 
30  L.  ed.  244,  1  Inters.  Com.  Rep.  31,  7  Sup. 
Ct.  Rep.  4;  Southern  R.  Co.  v.  Com.  107  Va. 
771,  17  L.R.A.(N.S.)  364,  60  S.  E.  70;  Min- 
nesota V.  Barber,  136  U.  S.  313,  34  L.  ed. 
455,  3  Inters.  Com.  Rep.  185,  10  Sup.  Ct. 
Rep.  862;  Brimmer  v.  Rebman,  138  U.  S.  78, 
34  L.  ed.  862,  3  Inters.  Com.  Rep.  486,  11 
Sup.  Ct.  Rep.  213;  Voight  v.  Wright,  141 
U.  S.  62, 36  L.  ed.  638, 11  Sup.  Ct.  Rep.  855. 

The  order  and  statutes  are  void,  because 
Congress  has  legislated  with  respect  to  their 
subject-matter  in  the  act  to  regulate  com- 
merce, approved,  February  4,  1887,  and 
amendments  thereto. 

PennsylvaniiBi  R.  Co.  v.  Hughes,  191  U.  S. 
477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Hefley,  168  U.  S. 
98,  39  L.  ed.  910,  15  Sup.  Ct.  Rep.  802. 

Both  because  of  its  indirect  and  neces- 
sary effect  upon  interstate  commerce,  and 
because  it  approves  of  a  regulation  of  the 
instrumentalities  of  interstate  commerce, 
the  decision  of  the  Arkansas  supreme  court 
is  an  invalid  encroachment  upon  the  pow- 
er of  Congress  to  regulate  commerce  among 
the  states. 

Gibbons  ▼.  Ogden,  9  Wheat.  210,  6  L.  ed. 
73;  Hall  v.  DeCuir,  supra;  Walling  v. 
Michigan,  116  U.  S.  446,  29  L.  ed.  691,  6 
Sup.  Ct.  Rep.  454;  Interstate  Commerce 
Commission  v.  Illinois  C.  R.  Co.  215  U.  S. 
452,  64  L.  ed.  280,  30  Sup.  Ct.  Rep.  155; 
Baltimore  ft  0.   R.   Co.  v.   United  States, ' 
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215  U.  S.  481,  64  L.  ed.  292,  30  Sup.  Ct. 
Rep.  164;  Interstate  Commerce  Commission 
V.  Chicago  &  A.  R.  Co.  215  U.  S.  479,  54 
L.  ed.  291,  30  Sup.  Ct.  Rep.  163;  United 
States  V.  Colorado  &  N.  VV.  R.  Co.  15  L.R.A. 
(N.S.)  167,  85  C.  C.  A.  27,  157  Fed.  321, 
13  A.  &  E.  Ann.  Cas.  893. 

Messrs.  Hal  Ij.  Norwood,  F.  E.  Brown, 
and  Pettlt  &  Pettlt,  for  defendant  in  er- 
ror: 

The  law  of  Arkansas  recognizes  and  es- 
tablishes the  common-law  excuses  for  fail- 
ure to  furnish  sufTicient  shipping  facilities. 

St.  Louis  Southwestern  R.  Co.  v.  Clay 
County  Gin  Co.  77  Ark.  362,  92  S.  W.  531. 

The  law  of  Arkansas,  which  is  simply 
declaratory  of  the  common  law,  requiring 
railroads  to  furnish  cars,  subject  to  rea- 
sonable excuses,  is  not  a  burden  on  inter- 
state commerce. 

Calvert,  Regulation  of  Commerce,  p.  5; 
Richmond  Elevator  Co.  v.  Pere  Marquette 
R.  Co.  10  Inters.  Com.  Rep.  636;  Kentucky 
&  I.  Bridge  Co.  v.  Louisville  &  N.  R.  Co. 
2  Inters.  Com.  Rep.  118;  United  States  ex 
rel.  Coffman  v.  Norfolk  &  W.  R.  Co.  109 
Fed.  831. 

\ 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

Prior  to  October,  1905,  the  railroad  com- 
mission of  Arkansas  promulgated  a  rule  by 
which,  within  five  days  after  written  appli- 
cation by  a  shipper,  it  was  made  the  duty  of 
a  railway  company,  under  the  conditions 
prescribed  in  the  rule,  to  deliver  freight  cars 


to  such  shipper,  for  the  purpose  of  enablir.;: 
him  to  load  freight.     'Hie  rule  in  question, 
known  as  order  No.  305,  is  in  the  margin.T 
Complaint  was  made  by  Philip  Keiii> '■ 
before    the    commission,    charging   the  Sl 
Louis  Southwestern  Railway  Company  witi 
having  violated   this  rule,   in   that  it  w.i.^ 
fifty -one   freight    cars    short    in   complying' 
with  written  applications  made  at  varvnu 
times  in  October,  November,  and  I>ec€inbr, 
1905,   and  January,   1906,   for  the  deli\e7 
at  a  station   called    Stuttgart,  of  a  miK-h 
larger  number  of  freight  cars.    Tlie  c^imjuis- 
sion  found  that  the  railway  company  was 
short  in  the  delivery  of  cars,  as  alleged,  anl 
that  its  failures  in  that  respect  not  only 
violated  order  No.  305,  previously  refeiieii 
to,  but  also  §   10  of  an  act  of  March  1], 
1899,  embodied  in  Kirby's  Digest  as  §  ^S-U 
It   also   declared   that   by    these   riolaliij? 
of  the  statute  and  rule  of  the  commis-i  •?! 
the    railway   company    had   become  sub'-'t 
to  penalties  in  favor  of  the  state  of  Ark;jir 
sas,  as  provided  in  §  18  of  the  act  of  l^^''. 
being  §  6813  of  Kirby's  Digest,  which  p^naV 
ties  were  to  be  enforced  as  therein  providtT 
Conformably  to  the  section  in  question,  t'e 
prosecuting  attorney  for  the  proper  c«>unty 
commenced  this  action  in  the  name  of  tb« 
state  against  the  railway  company,  to  re- 
cover   penalties   to    the    amount    of   $1.5'''*' 
Rule  No.  305  of  the  commission  was  r«i?!tt^l 
the  proceedings  before  the  commission  ucr 
detailed,  and  the  order  made  by  tlie  c-'sn 
mission,   finding  the   defaults  on   the  {•ar*. 
of  the  railway  company,  was  set  out.  stJ 


fit  is  ordered  by  the  commission  tliJit  its 
rules  be  so  amended  that  when  a  shipper 
makes  written  application  to  a  railroad 
company  for  a  car  or  cars,  to  be  loaded 
with  any  kind  of  freight  embraced  in  the 
tariff  of  said  company,  stating  in  said  ap- 
plication the  character  of  the  freight,  and 
its  final  destination,  the  railroad  company 
shall  furnish  same  within  five  days  from 
7  o'clock  A.  M.  the  day  following  such  ap- 
plication. Provided,  that  when  a  shipper 
orders  a  car  or  cars  and  does  not  use  the 
same,  he  shall  pay  demurrage  for  such  time 
as  he  holds  the  car  or  cars,  at  the  rate  of 
$1  per  car  per  day,  dating  from  7  o'clock 
A.  M.  after  tlie  car  or  cars  are  placed. 

Or,  when  tlie  shipper  making  such  appli- 
cation specifies  a  future  day  on  which  he 
desires  to  make  a  shipment,  giving  not  less 
than  five  days'  notice  thereof,  computing 
from  7  o'clock  A.  m.  the  day  following  such 
application,  the  railroad  company  shall  fur- 
nish such  car  or  cars  on  the  day  specified 
in  the  application. 

When  freight  in  car  loads  or  less  is  ten- 
dered to  a  railroad  company,  and  correct 
shippinfj  instructions  jjivon,  the  railroad 
ajjciit  must  imniediatelv  receive  the  same 
for  shipment,  and  issue  bills  of  lading  there 
for;  and  whenever  such  shipments  have 
29  L.R.A.(N.S:) 


been  so  received  by  any  railroad  compacy 
they  must  be  carried  forward  at  the  mtf 
of  not  less  than  50  miles  per  day  of  twenty- 
four  hours,  computing  from  7  o'clock  A-  y. 
the  second  day  following  the  receipt  of  sT  i-^ 
ment.  Provided,  that  in  computin?  t  • 
time  of  freight  in  transit  there  shall  K 
allowed  twenty-four  hours  at  each  p^-irs 
where  transferring  from  one  railroad  t 
another,  or  rehandling  freight,  is  invuht' 

The   period  during  which  the  mo\-^n.t-i' 
nf  freight  is  suspended  on   account   of  .-- 
cident,  or  any  cause  not  within  the   p^-^v- 
of  the  railroad  company  to  prevent,   «3. ' 
be  added  to  the  free  time  allowed    in   tfc 
rule,  and  counted  as  additional  free  ticir. 

The  commission  reserves  the  richt,  on  i'' 
own   motion,   to  suspend   the   op^rati<^n 
these  rules,  or  any  one  or  more  of  tlw-n». 
whole  or  in  part,  whenever  it  shall  a'.j* 
that  justice  demands  such  action,  aud   : 
commission  will,  upon  complaint,  hear   r- 
act  upon  application  for  a  like  su?per« 

Nothing    in    these    rules    shall    ai'j'^y    t 
shipment     of    live     stock     and     peri?^^-/ 
freight  where  the  rules  of  this  comrni*>s 
or  the  laws  of  the  state  require  tW   Xx.   • 
prompt  furnishing  of  cars  or  movemeiit    ^ 
leigia  than  provided  lor  by  these  rules. 
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npon    these   considerations    the    prayer   foi 
the  statutory  penalty  was  based. 

A  demurrer  having  been  overruled,  an  an- 
swer was  filed  on  behalf  of  the  railway  com- 
pany.    By  that  answer  it  was  alleged  that 
the  company  was  engaged  in  the  transpor- 
tation   of   interstate   shipments   of   freight 
over  its  line  of  railroad  in  the  states  of  Ar- 
kansas,  Illinois,   Louisiana,    and   Missouri, 
and  that  its  equipment  of  freight  cars  for 
the  transaction  of  its  business,  both  inter- 
state and  state,  was  ample.     That,  antici- 
pating  the    possible    increase    of    business, 
both   interstate   and   sttite,   and   as   a   pre- 
cautionary measure,  the  company  had,  pri- 
or to  the  autumn  of  1905,  endeavored  to 
contract   for   the   construction   of   a   large 
number  of  additional  freight  cars,  but  failed 
to  do  so,  because  the  car  manufacturers  had 
such  a  press  of  work  that  they  were  unable 
*  to  take  the  order.     That  thereupon,  in  an 
effort  to  provide  for  every  future  contin- 
gency, the  corporation  had,  at  a  very  large 
expense,  commenced  the  construction  of  a 
plant  of  large  capacity  to  enable  it  to  manu- 
facture its  own  cars,  and  was  pressing  the 
same  to  completion  in  the  shortest  possible 
time.     It  was  alleged  that  at  the  time  of 
the   alleged   defaults   there   was   an   extra- 
ordinary   demand    for    cars,    both    for    the 
movement   of   interstate   and   local   trafiic; 
and  when,  as  the  result  of  this  condition, 
the   shortage   developed,   the   company   had 
equally  distributed  its  cars  to  the  shippers 
along  its  line,  giving  no  preference  to  in- 
terstate over  local  shippers,  or  to  local  over 
those  desiring  cars  for  interstate  shipments. 
It  was  alleged  that  it  would  have  been  im- 
possible for   the  company  to  comply  with 
rule  No.  305  without  discriminating  against 
its  interstate  commerce  shippers,  and  there- 
fore obedience  to  the  rule  would  have  re- 
sulted in  a  direct  burden  upon  interstate 
commerce.    Referring  to  the  interstate  com- 
merce  business   of   the   company,   which   it 
was  alleged  moved  over  its  own  line  through 
the  states  of  Arkansas,  Illinois,  Louisiana, 
and    Missouri,    and    thence    by    connecting 
roads    throughout  the    United    States    and 
Canada,  it  was  charged  the  burden  imposed 
upon  the  company  to  deliver  cars  to  local 
shippers  without  reference  to  the  effect  and 
operation  of  such  delivery  upon  the  inter- 
state   commerce   business    of   the    company 
would  be  a  direct  burden  upon  interstate 
commerce,  and  therefore  repugnant  to  the 
Constitution  of  the  United  States,  and  that 
the  same  result  would  flow  from  enforcing 
the  command  of  the  commission  as  embodied 
in  its  rule  No.  305.    The  rule,  moreover,  was 
especially  assailed  as  being  repugnant  not 
onlv   to   the   commerce   clause,   but   to   the 
14th   Amendment,  both  because  of  the  in- 
herent nature  of  the  duty  which   the  rule 
29  L.R.A.(N.S.') 


sought  to  impose,  and  also  because  of  the 
unreasonable  conditions  which  were  ex- 
pressed therein. 

There  was  a  trial  to  a  jury.  Without 
going  into  detail  it  suffices  to  say  that  spe- 
cific instructions  were  asked,  in  reiterated 
form,  by  the  defendant  company,  concern- 
ing its  asserted  defenses  under  the  Constitu- 
tion of  the  United  States;  that  is,  the  re- 
pugnancy to  the  Constitution  of  the  rule 
of  the  commission  and  of  the  statute  impos- 
ing penalties  upon  it  for  its  failure  to  fur- 
nish cars.  After  verdict  against  the  com- 
pany for  $1,350,  and  judgment  thereon,  the 
cause  was  taken  to  the  supreme  court  of  the 
state  of  Arkansas,  and  from  the  action  of 
that  court  in  affirming  the  judgment  (85 
Ark.  311,  122  Am.  St.  Rep.  33,  107  8. 
W.  1180)  this  writ  of  error  is  prosecuted. 

The  question  for  decision  will  be  simpli- 
fied by  analyzing  the  action  of  the  court  bo- 
low, — that  is,  by  stating  the  facts  which  it 
deemed  were  established,  and  by  precisely 
fixing  the  issues  and  principles  governing 
the  same  which  the  court  stated  and  ap- 
plied. Clearing  the  way  to  consider  the 
proposition  which  it  conceived  the  case  in- 
volved in  its  fundamental  aspect,  the  su- 
preme court  of  Arkansas  at  once  disposed 
of  the  contention  that  the  commission  was 
without  power  to  adopt  rule  No.  305  by  the 
statement  that  the  power  to  do  so  was  ex- 
pressly conferred  by  statutes  of  the  state. 
The  court  did  not  pass  on  the  contentions 
concerning  the  alleged  conflict  between  the 
rule  and  the  Constitution  of  the  United 
States,  because  it  was  expressly  declared 
that  it  was  not  at  all  necessary  to  do  so. 
This  was  based  upon  the  conclusion  that  the 
duty  to  furnish  the  cars  which  had  been 
demanded  arose  from  statutory  provisions 
(Kirby's  Dig.  §§  0803,  6804)  which  were 
but  expressive  of  the  common  law,  and  that 
the  liability  for  the  penalty  which  was  im- 
posed by  the  judgment  below  equally  result- 
ed, considering  the  default  as  alone  arising 
from  violations  of  the  statutory  duty. 

The  statutory  duty  to  supply  cars  on  ap- 
plication having  been  thus  ascertained,  and 
the  failure  of  the  company  to  furnish  after 
demand  not  being  disputed,  the  court  was 
brought  to  consider  what  it  declared  to  be 
the  only  question  in  the  case;  that  is, 
"Whether  the  undisputed  evidence  intro- 
duced by  appellant  presented  a  sufficient  ex- 
cuse for  the  failure  to  furnish  the  cars."  In 
so  far  as  adequate  excuse  could  arise  from 
the  complete  discharge  by  the  company  of 
the  duty  to  equip  its  road  with  a  sufficient 
number  of  cars,  it  was  recognized  that  the 
proof  was  ample;   indeed,  the  court  said: 

"In  fact,  the  appellant  was  shown  to  have 
a  larger  car  equipment  than  the  average 
freight-carrying    road,    and    the    failure    to 
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furnisli  cars  was  wholly  due  to  an  inability 
to  regain  its  cars  wliich  were  sent  to  other 
roads  carrying  freight  from  its  own  line." 

Coming,  then,  to  state  the  facts  concern- 
ing the  cause  which  the  court  expressly 
found  was  wholly  responsible  for  the  fail- 
ure to  deliver  all  the  cars  asked  for,  it  was 
pointed  out: 

"The  appellant  is  an  originating  line, 
originating  about  70  per  cent  of  its  traffic 
and  receiving  about  30  per  cent.  To  illus- 
trate its  situation,  during  the  month  of 
November,  1905,  it  had  in  revenue  service 
9,517  cars,  of  which  it  averaged  daily  3,982 
in  use  on  its  own  lines,  5,525  ofif  its  line, 
and  2,519  foreign  cars  in  use.  In  other 
words,  a  daily  balance  of  exchange  of  1,473 
cars  was  against  it,  and  its  shortage  in  cars 
was  only  about  650  per  day." 

Directing  attention  to  the  fact  that  the 
preponderant  originating  business  of  the 
road  led  to  a  preponderance  of  interstate 
over  domestic  or  local  traffic,  and  that  such 
interstate  traffic  would  be  greatly  impeded, 
if  not  paralyzed,  by  breaking  bulk  at  the 
state  line  and  refusing  to  give  continuous 
transportation,  by  not  allowing  its  cars, 
when  loaded,  to  move  beyond  its  line  to  the 
roads  of  connecting  carriers,  the  court  was 
brought  to  consider  whether  thus  permitting 
the  cars  to  move  for  the  purpose  of  continu- 
ous interstate  commerce  traffic  was,  in  and 
of  itself,  a  fault  entailing  legal  responsibili- 
ty under  the  statute  for  a  refusal  to  deliver 
cars  for  local  traffic  when  requested.  In 
holding  the  negative  of  this  proposition  the 
court  said : 

"The  evidence  indisputably  establishes 
that  it  is  a  benefit  to  the  shipping  public  to 
interchange  cars,  and  not  to  refuse  to  send 
cars  off  the  line.  .  .  .  It  is  unquestion- 
ably good  for  the  public  that  the  railroads 
of  the  United  States  have  a  system  of  in- 
terchange of  cars,  instead  of  each  road  haul- 
ing to  its  termini  only,  and  thereby  force 
reloading  and  reshipment.  The  inconven- 
ience and  expense  of  such  a  system  would 
at  once  condemn  it  as  failing  to  meet  pub- 
lic requirements.  It  is  unquestionably  the 
policy  of  both  state  and  Federal  legislation 
to  facilitate,  if  not  require,  an  interchange 
of  cars.  The  most  recent  illustration  of  this 
policy  is  found  in  §  17  of  the  act  of  April 
19,  1907  (Acts  1907,  p.  463).  For  one  rail- 
road company  to  be  an  Ishmaelite  among  its 
associates  would  operate  disastrously  to  its 
shippers.  The  shippers  of  Arkansas  expect 
the  public  carriers  to  put  their  cotton  to  the 
spinners  in  New  England,  and  their  fruit  to 
the  North  and  their  lumber  and  coal  to  the 
four  quarters  of  the  Union,  without  change 
from  consignor  to  consignee." 

Thus  deciding  that  the  mere  delivery  of 
cars  for  through  transportation  was  not  a 
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factor  in  determining  whether  there  wm  le- 
gal fault,  the  court  canfe  to  consider  wheth- 
er there  was  anything  in  the  arrangeratnt 
by  which  the  cars  in  question  were  permit- 
ted to  go  off  the  line,  which  in  and  of  it- 
self constituted  fault  and  consequent  resjx'n- 
sibility  for  failure  to  furnish  all  the  cars 
required  in  time  of  shortage.    Reviewing  the 
evidence  on  this  subject,  it  wa«  found  xui 
the  company  was  a  member  of  an  assoeU- 
tion  known  as  the  American  Railway  As- 
sociation, which  had  adopted  rules  goTera- 
ing  the  interchange  of  cars  from  one  rci'l 
to  another,  with  provisions  for  the  retom 
thereof  and  for  compensation  therefor,  tj< 
association  embracing  and  its  rules  g^Dvern 
ing  90  per  cent  of  the  railroads  of  the  Unit- 
ed States.     Fixing  thus  the  system  whidi 
controlled  the  company  in  the  interchaiij^ 
of  its  cars,  it  was  determined  that  the  mere 
formation  of  an  association  for  such  pur-  ^ 
pose  was  not  repugnant  to  the  laws  agaii.^ 
combinations    in     restraint    of   trade,   t-e 
court,  after  referring  to  various  state  de- 
cisions to  that  effect,  saying: 

"The  result  of  these  and  other  decisi'>r.?. 
as  summed  up  in  an  excellent  text-booV.  S 
that  these  associations  are  lawful,  and  i>  * 
rules  and  regulations,  when  reasonable,  uill 
be  upheld.    2  Hutchinson,  Carr.  3d  cd.  §  So- 
Mr.    Elliott    says     that   such    associati'r.^ 
formed  for  the  purpose  of  making  and  tL- 
forcing  reasonable  regulations  to  facui::iie 
business  and  secure  the  prompt  loading,  ut 
loading,  and  return  of  cars,  cannot  be  W.^ 
illegal,  upon  the  ground  that  the  constitue:.t 
companies,  by  becoming  members,  surrerC^r 
their  corporate  functions  and  control  to  v.: 
association.    4  Elliott,  Railroads,  §  136^ 

paving  thus  sustained   the  right  of  i3« 
road  to  deliver  its  cars  for  the  purjKise   * 
continuous  transportation  beyond  its  liae  > 
interstate  commerce,  and  sanctioned  the  sr^s- 
eral  method  by  wrliich  it  was  sought  to  n-jii- 
late  and  control  the  transmission  and  rtr 
turn  of  such  cars,  that  is,  by  member*'  •" 
in  the  American  Railway  Association.  !> 
nature  and  character  of  the  rules  of  i\w  •:- 
sociation  were  considered.     Without  ^o't^ 
into  detail,  or  following  the  stateuK^nts  > 
the  court  on  the  subject,  it  suffices  t*^  >a 
that,  analyzing  the  rules  of  the  as9rtci;.ii 
the    court   concluded    that    the    regulati- 
were  inefficient  in  many  respects,   did  :: 
provide    sufficient    penalties    to    secure  t^ 
prompt  return  of  cars  by  roads  which  nt  ,' 
receive  the  same,  but,  on  the  contrary,  y] 
forded  a  temptation  in  time  of  car  shurt.v 
inducing  a  road  having  the  cars  of  ano:  t 
road  to   retain   and   use  them,   paTini«  : 
penalty,  as  to  do  so  would  afford  it  an  a* 
vantage.     Pointing  out  that  the  general  r 
suit  of  the  operation   of  the   rules  of  t: 
American  Railway  Association  for  the  iri« 
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change  of  cars  had  proven  inefToctive  in  the 
past,  it  was  held  that  the  company  was  at 
fault  for  delivering  its  cars  to  other  roads 
for  the  movement  of  interstate  commerce 
subject  to  the  regulations  of  the  American 
Railway  Association,  and  therefore  the  pen- 
alty imposed  in  the  judgment  was  rightly 
assessed. 

As  the  penalty,  which  the  court  sustained, 
was  enforced  solely  because  of  its  conclusion 
as  to  the  inefficiency  of  the  rules  and  regu- 
lations r>f  the  Amenonn  Railwav  Assooia- 
tion»  which  governed  90  per  cent  of  the 
railroads  in  the  United  States,  the  court  wa.^ 
evidently  not  unmindful  that  the  carrier 
before  it  was  powerless,  of  its  own  motion, 
to  change  the  rules  thus  generally  prevail- 
ing, and  therefore  was  necessarily  either 
compelled  to  desist  from  the  interchange 
of  cars  with  connecting  carriers  for  the 
purpose  of  the  movement  of  interstate  com- 
merce, or  to  conduct  such  business  with  the 
certainty  of  being  subjected  to  the  penalties 
which  the  state  statute  provided  for.  We 
say  this,  since  the  court  said:  "It  may  be 
better  for  the  appellant  to  suffer  these  ills 
than  to  sale  under  a  black  flag,  and  refuse 
to  send  its  cars  beyond  its  line.  That  is 
not  a  question  for  the  court.  Until  the 
appellant  carrier  shows  reasonable  rules 
and  regulations  for  the  interchange  of  cars, 
it  cannot  avail  itself  of  these  rules  of  inter- 
change as  causing  and  excusing  its  default 
to  the  public,  for  the  rules  here  shown  have 
proved  unreasonable  and  inefficient  before 
this  default  occurred."  And  the  gravity  of 
the  ban  on  interstate  commerce  which  it 
was  thus  recognized  would  result  from  the 
ruling  made  cannot  be  more  vividly  por- 
trayed than  by  once  again  quoting  the  state- 
ment of  the  court  on  the  subject,  saying: 
**For  one  railroad  company  to  be  an  Jsh- 
maelite  among  its  associates  would  be  dis- 
astrous to  its  shippers."  If  the  railroad 
company,  compelled  to  be  a  law  unto  itself 
because  of  its  inability  to  change,  by  its 
own  isolate'd  will,  the  rules  of  the  American 
Railwav  Asflooiation,  should  prefer  to  sub- 
ject itself  to  the  penalties  inflicted  by  the 
state  statute  rather  than  bring  disaster  to 
its  shippers,  the  seriousness  of  the  burden 
to  which  interstate  commerce  would  be  sub- 
jected cannot  be  better  illustrated  than  by 
saying  that,  by  the  provisions  of  the  state 
statute,  the  penalty  upon  the  carrier  for 
each  violation  of  the  act  or  of  the  rules  and 
regulations  of  the  commission  was  not  less 
than  Ave  hundred  nor  more  than  three 
thousand  dollars. 

When,  by  thus  following  the  careful  anal- 
ysis made  by  the  court  below,  the  conten- 
tions which  the  case  present  are  circum- 
scribed and  the  issues  to  which  all  the 
controversies  are  reducible  are  accurately 
29  L.R.A.(N.S.) 


defined,  we  think  no  serious  difflcultv  is  in- 
volved  in  their  solution.  In  the  flrst  place, 
it  is  suggested  by  the  defendant  in  error 
that  no  Federal  question  arises  for  decision, 
and  therefore  the  writ  of  error  should  be 
dismissed.  This  rests  upon  the  theory  that, 
as  the  court  below  put  the  rule  of  the  com- 
mission. No.  305,  out  of  view,  and  declared 
in  its  statement  of  the  case  that  no  extra- 
ordinary or  unusual  rush  of  business  on  the 
line  of  the  defendant  company  occasioned 
the  car  shortage,  therefore  no  ground  of 
Federal  cognizance  remained;  as,  in  other 
respects,  the  action  of  the  court  below  was, 
in  effect,  placed  purely  upon  matters  of  lo- 
cal  concern  broad  enough  to  sustain  its 
judgment.  The  contention  is  plainly  with- 
out merit.  It  is  to  be  conceded  that  the 
ruling  of  the  court  as  to  the  irrelevancy  of 
the  rule  adopted  by  the  commission  elimi- 
nates from  consideration  so  much  of  the  an- 
swer and  of  the  instructions  asked  by  the 
company  and  refused,  relating  to  the  re- 
pugnancy of  the  order  to  the  commerce 
clause  of  the  Constitution,  both  on  account 
of  its  inherent  operation  and  because  of  un- 
reasonable provisions,  which,  it  was  aliegei!, 
it  contained.  But  the  constitutional  de- 
fenses which  were  asserted  by  the  answer, 
and  which  were  embraced  in  the  instruc- 
tions asked  and  refused,  were  not  con fl nod 
to  the  mere  order  as  such,  but  plainly  chal- 
lenged the  power  of  the  state  to  inflict  the 
penalty  for  the  failure  to  furnish  the  cars 
under  the  circumstances  disclosed  by  the 
answer.  And  the  ruling  of  the  court,  that 
the  asserted  power  arose  from  the  statute 
instead  of  from  the  rule  adopted  by  the  com- 
mission, but  changed  the  form  without  in 
any  way  minimizing  or  obscuring  the  com- 
pleteness of  the  Federal  defense  which  was 
made  in  the  pleading  and  necessarily  passed 
upon  by  the  court  below. 

Coming  to  the  merits,  we  think  it  needs 
but  statement  to  demonstrate  (hat  the  rul- 
ing of  the  court  below  involved  necessarily 
the  assertion  of  power  in  the  state  to  ab- 
solutely forbid  the  efflcacious  carrying  on 
of  interstate  commerce,  or,  what  is  equiva- 
lent thereto,  to  cause  the  right  to  efliciently 
conduct  such  commerce  to  depend  upon  the 
willingness  of  the  company  to  be  subjected 
to  enormous  pecuniary  penalties  as  a  con- 
dition of  the  exercise  of  the  right.  It  is  to 
be  observed  that  there  is  no  question  here 
of  a  regulation  of  a  state  forbidding  an  un- 
equal distribution  of  cars  by  a  carrier  for 
the  benefit  of  interstate  to  the  detriment  of 
local  commerce.  This  is  the  clear  result  of 
the  finding  below  as  to  the  proportion  of 
the  originating  traffic  of  the  road,  and  the 
extent  of  the  cars  retained  and  those  per- 
mitted to  go  beyond  the  line  of  the  road  for 
the  purposes  of  interstate  commerce.    If  it 
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be  that  the  court  below  was  right  in  its 
assumption  that  the  rules  of  the  American 
Railway  Association,  governing,  as  was  con- 
ceded by  the  court,  90  per  cent  of  the  rail- 
roads, and  hence  a  vast  proportion  of  the 
interstate  commerce  of  the  country,  are  in- 
efficient to  secure  just  dealing  as  to  cars 
moved  by  the  carriers  engaged  in  interstate 
commerce,  that  fact  affords  no  ground  for 
conceding  that  such  subject  was  within  the 
final  cognizance  of  the  court  below,  and 
could  by  it  be  made  the  basis  of  prohibiting 
interstate  commerce  or  unlawfully  burden- 
ing the  right  to  carry  it  on.  In  the  nature 
of  things,  as  the  rules  and  regulations  of 
the  association  concern  matters  of  interstate 
commerce  inherently  within  Federal  control, 
the  power  to  determine  their  sufficiency,  we 
think,  was  primarily  vested  in  the  body  up- 
on whom  Congress  has  conferred  authority 
in  that  regard. 

The  judgment  of  the  Supreme  Court  of 
the  State  of  Arkansas  is  reversed,  and  the 
case  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Mr.  Chief  Justice  Fuller  dissents. 
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UNION  PACIFIC  RAILROAD  COMPANY. 

(81  Kan.  701,  106  Pac.  1001.) 

Carrier  —  Injury  to  passenger  —  negli- 
gence—*  burden  of  proof. 

To  sutain  an  action  for  damages  occa- 
sioned by  the  alleged  negligence  of  another, 
it  is  necessary  for  the  claimant  not  only  to 
show  that  the  injury  occurred,  but  to  pro- 
duce sufficient  evidence  to  show  prima  facie 

Headnote  by  Smith,  J. 


that  such  injury  occurred  through  the  fault 
of  the  other.  It  is  not  sufficient  to  shew 
circumstances  which  would  indicate  th&t 
the  other  party  might  have  been  guilty  of 
negligence,  especially  when  the  evidence  fur- 
nished suggests,  with  equal  force,  that  tbc 
injury  might  have  resulted  without  fault 
on  the  part  of  the  other  party. 

(February  12,  1910.) 

APPEAL  by  plaint ifTs  from  a  judgnwnt 
of    the    District    Court    for    DickioBon 
County  in   defendant's  favor  in  an  actios 
brought  to  recover  damages  for  the  allied 
negligent  killing  of  John  Brown.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  E.  C.  lilttle  for  appellants. 
Messrs.  R.  W.  Blair,  H.  A.  ScmndreO, 
and  B.  W.  Scandrett  for  appellee. 

Smith,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  the  appellant! 
as  next  of  kin  to  recover  from  the  appellee 
damages  for  the  alleged  killing  of  Jobs 
Brown,  who  was  the  husband  of  EUrandi 
A.  J.  Brown  and  father  of  the  other  ap- 
pellant. The  petition  of  the  appellaiits 
sufficiently  alleged  negligence  as  the  proxi- 
mate cause  of  the  death.  The  appellee 
answered  by  a  general  denial  and  an  alle^ri* 
tion  of  contributory  negligence.  At  the 
trial  a  jury  was  impaneled  and  the  appel- 
lants introduced  their  evidence.  The  ap- 
pellee demurred  to  the  evidence  as  insuf 
flcient  to  sustain  a  cause  of  action,  and  ta.$ 
demurrer  was  sustained,  and  judgment  ren- 
dered against  the  appellants  for  coats. 

Some  other  questions  are  argued,  but  i'^ 
only  real  question  in  the- case  is  the  suf- 
ficiency of  the  evidence,  construed  in  tl-e 
light  most  favorable  to  the  appellants  t* 
sustain  a  cause  of  action.    The  evideaot  it 


Note*    —   Presumption     of    negligence 
from  injury  to  passenger. 

i 

This  note  is  supplementary  to  the  note 
in  13  L.R.A.(N.S.)  601,  and  contains  only 
the  cases  upon  that  subject  since  the  time 
of  that  note. 

The  rule — in  general. 

It  seems  to  be  the  general  rule  that,  while 
mere  proof  of  an  injury  to  a  passenger 
raises  no  presumption  of  negligence  on  the 
part  of  the  carrier,  proof  of  such  injury 
as  the  result  of  an  accident  to  any  of  the 
carrier's  appliances,  such  as  a  derailment 
or  collision,  or  from  some  cause  exclusively 
under  the  carrier's  control,  does  afford 
presumptive  evidence  of  negligence,  which, 
if  unexplained,  entitles  the  passenger  to 
recover. 

''If  an  injury  to  a  passenger  is  caused  by 
29  L.ll.A.(N.S.) 


apparatus  wholly  under  the  control  of 
the  carrier,  and  furnished  and  applied  bj  it. 
or  by  some  defect  in  machinery,  car*,  or 
track,  and  the  accident  is  of  such  a  charac- 
ter as  does  not  ordinarily  occur  if  due  ear.-' 
is  used,  the  law  comes  to  the  aid  of  th« 
plaintiff  and  raises  a  presumption  of  ne^th 
gence.  The  presumption  arises,  however. 
from  the  nature  of  the  accident  and  tb** 
circumstances,  and  not  from  the  mere  fa-t 
of  the  accident  itself,"  Barnes  v.  DanvilV 
Street  R.  &  Light  Co.  235  111.  666,  128  Ar. 
St.  Rep.  237,  85  N.  E.  921. 

Other    cases    laying    down    this    iTeneral 
rule,    in    substance,    are:     0*Ca11ag)ian    v. 
Dell  wood  Park  Co.  242  III.  336,  26  LR-A 
(N.S.)  1054,  134  Am.  St.  Rep.  331,  SS  X.  K 
1005;   Bonneau  v.  North  Shore  R.  Cou  15: 
Cal.    406,    125   Am.    St.   Rep.    68.   93    Pa 
106;    Kehan   v.  Washington  R.  &  Elect-  - 
Co.  28  App.  D.  C.  108;  Dieckmann  v.  CV 
cago  &  N.  W.  R.  Co.    (Iowa)    121    X.  ^ 
676,  reversing  on  rehearing  105  X.  W.  52t* . 
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troduced  shows  prima  facie  that  the  de- 
ceased was  a  passenger  on  the  appellee's 
railroad  from  Kansas  City,  Missouri,  to 
Abilene,  Kansas.  Nothing  unusual  in  his 
demeanor  is  shown.  The  train  arrived  at 
Abilene  and  stopped  at  that  station  about 
1 1  o'clock  at  night,  and  a  few  minutes  after 
it  had  passed  on  to  the  westward  the  de- 
ceased was  found  200  or  300  feet  east  of  the 
depot,  lying  close  to  the  north  rail  of  the 
main  track,  the  dissevered  legs  between  the 
rails,  and  many  bruises  and  wounds  on  the 
other  parts  of  the  body.  The  surface  of 
the  cinders  and  the  blood  on  the  rails  in- 
dicated that  the  body  had  been  dragged  25 
or  30  feet  to  the  position  where  it  was 
found.  Death  occurred  early  the  following 
morning. 


So  far  as  is  shown,  no  one  saw  the  de- 
ceased leave  the  coach  in  which  he  was  rid- 
ing, no  one  saw  him  fall,  and  nothing  is 
shown  in  regard  to  the  occurrence,  except 
as  before  stated.  The  train  was  a  vesti- 
bule train,  consisting  of  two  or  three  day 
coaches,  one  of  which  was  used  as  a  smok- 
er, in  which,  so  far  as  shown,  the  deceased 
rode.  There  were  also  two  or  three  sleeping 
cars.  It  is  alleged  in  the  petition  that  the 
employees  of  the  appellee  negligently  opened 
the  vestibule  to  one  of  the  coaches  before 
the  train  arrived  at  the  depot,  and,  by  in- 
ference at  least,  invited  the  passengers  to 
assemble  in  the  vestibule,  so  that  they 
might  alight  as  quickly  as  possible  upon  the 
stopping  of  the  train;  that  the  train  was 
running     unreasonably     fast     just    before 


Price  V.  Metropolitan  Street  R.  Co.  220 
Mo.  435,  132  Am.  St.  Rep.  588,  119  S.  W. 
932;  Todd  v.  Missouri  P.  R.  Co.  126  Mo. 
App.  684,  105  S.  W.  671;  Mitchell  v.  Chi- 
cago &  A.  R.  Co.  132  Mo.  App.  143,  112  S. 
W.  291;  Williford  v.  Southern  R.  Co.  (S. 
C.)  67  S.  E.  302;  Shelton  v.  Southern  R. 
Co.  (S.  C.)  67  S.  E.  899;  Sullivan  v.  Charles- 
ton &  W.  C.  R.  Co.  (S.  C.)  67  S.  E.  905; 
Sutton  v.  Southern  R.  Co.  82  S.  C.  345, 
G4  S.  £.  401. 

But  negligence  is  presumed  only  where 
the  occurrence  would  not  happen  in  the 
ordinary  course,  except  by  negligence  on 
the  part  of  the  carrier,  and  not  where  it 
may  have  happened  through  the  negligence 
of  a  third  party.  Elliott  v.  Brooklyn 
Heights  R.  Co.  127  App.  Div.  300,  111  N. 
Y.   Supp.   358. 

And  there  is  no  presumption  of  negli- 
gence from  an  injury  to  a  passenger,  un- 
less it  is  caused  by  some  happening  not 
ordinarily  incident  to  the  prosecution  of 
the  carrier's  business  in  the  customary 
manner,  or  by  such  an  accident  as  does 
not  usually  occur  without  negligence  on 
the  part  of  the  carrier.  DeYoe  v.  Seattle 
Electric  Co.  53  Wash.  588,  102  Pac.  446, 
affirmed  on  rehearing  in  53  Wash.  593,  104 
Pac.  647,  1133. 

"It  is  not  the  law  .  .  ,  that  the  mere 
fact  that  a  passenger  Is  injured  while 
aboard  a  car,  or  while  alighting  therefrom, 
creates  a  presumption  that  the  injury  was 
caused  by  want  of  care  on  the  part  of  the 
defendant  operating  such  car.  It  must  first 
be  shown  that  the  injury  came  from  the 
movement  of  the  car  by  those  in  charge  of 
it,  or  from  something  connected  therewith 
or  in  the  control  of  the  defendant.  When 
this  is  done,  the  law  then  presumes,  prima 
facie,  that  the  particular  thing  thus  shown 
to  have  caused  the  injury  was  due  to  the 
defendant's  negligence,  and  the  burden  is 
thrown  upon  the  defendant  to  disprove  the 
prima  facie  case  thus  made.  Such  negli- 
gence is  presumed  because  such  accidents 
do  not  ordinarily  happen  if  due  care  is 
used,  and  because  the  defendant  is  usually 
better  able  than  the  plaintiff  to  show  the 
actual  truth  of  the  matter."  Wyatt  v. 
29  L.R.A.(N.S.) 


Pacific   Electric  R.   Co.   160   Cal.   170,   103 
Pac.   892. 

Sufficiency  of  averments  or  proof^in  gen- 
eral. 

No  presumption  of  negligence  on  the 
part  of  a  carrier  arises  from  the  mere  fact 
that  a  passenger  is  injured,  but  the  plain- 
tiff must  allege  and  prove  that  the  injury 
was  caused  by  spme  person  or  thing  con- 
nected with  the  carrier's  railroad  or  busi- 
ness "of  transportation.  Pennsylvania  R. 
Co.  V.  McCaffrey,  79  C.  C.  A.  224,  149  Fed. 
404;  Smithers  v.  Wilmington  City  R.  Co. 
6  Penn.  (Del.)  422,  67  Atl.  167;  Elliott 
V.  W^ilminpton  City  R.  Co.  6  Penn.  (Del.) 
570,  73  Atl.  1040;  Benson  v.  Wilmington 
Citv  R.  Co.  (Del.)  75  Atl.  793;  Knuckey 
V.  Butte  E.  R.  Co.  (Mont.)  109  Pac.  979; 
Rhea  v.  Minneapolis  Street  R.  Co.  (Minn.) 
126  N.  W.  823;  Brown  v.  Atlantic  Coast 
Line  R.  Co.  83  S.  C.  53,  64  S.  E.  1012; 
Paul  v.  Salt  Lake  City  R.  Co.  34  Utah, 
1,  95  Pac.  363;  Foden  v.  Brooklyn'  Heights 
R.  Co.  136  App.  Div.  765,  121  N.  Y.  Supp. 
420. 

Where  a  passenger  is  killed  by  falling 
or  being  thrown  from  a  moving  train, 
there  is  no  presumption  of  negligence  of 
the  carrier  until  the  cause  of  the  accident 
is  shown,  and  shown  to  be  something  under 
the  control  of  the  carrier  or  its  servants. 
Paris  &  G.  N.  R.  Co.  v.  Robinson  (Tex. 
Civ.  App.)    114  S.  W.  658. 

No  presumption  of  negligence  on  the 
part  of  the  carrier  arises  from  proof  merely 
that  a  passenger  was  missed  from  the  train 
on  which  he  was  riding  at  night,  that  one 
of  the  vestibule  doors  was  open,  and  that 
his  mangled  body  was  found  next  morning 
at  the  side  of  the  track,  without  any  evi- 
dence  tending  to  show  in  some  way  the  car- 
rier's responsibility  for  his  death.  Hart  v. 
St.  Louis  &  S.  F.  R.  Co.  80  Kan.  699,  102 
Pac.  1101. 

And  there  is  no  presumption  of  negli- 
gence against  the  carrier  where  a  passenger, 
while  attempting  to  reach  the  platform  of 
an  elevated  railroad,  pushed  against  the 
glass  panel  of  a  swinging  door  which  was 
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reaching  the  depot,  and,  as  tlie  deceased  was 
waiting  in  the  vestibule  preparatory  to 
alighting,  the  train  was  stopped  with  un- 
necessary and  unusual  suddenness,  and  thus 
jerked  and  threw  the  deceased  out  of  the 
vestibule,  and  under  the  wheels  of  the  car. 
As  hefore  said,  there  is  no  evidence  to  sup- 
port these  allegations.  We  have  the  ques- 
tion squarely  presented  whether  negligence 
on  the  part  of  the  railroad  company  is  to  be 
inferred  from  the  bare  facts  that  a  passen- 
ger was  riding  upon  a  vestibule  passenger 
train  which  arrived  at  the  station  of  his 
destination,  and  immediately  after  it  had 
departed  therefrom  he  was  found  mangled 
beside  the  rail  in  such  manner  that  it  is 
evident  that  his  injuries  were  received  by 
his   being  run  over  by  the  wheels  of  the 


train.     Many  authorities  are  cited  to  Uie 
effect  that  where  a  train  or  coach  in  vkick 
a  passenger  is  riding  is  derailed,  or  vbev 
some  other  accident  happens  to  the  tri  n 
occasioned    by    defects    in    the  appliuceB 
thereof  op  in  the  track,  and  injury  to  s  pas- 
senger occurs  by  reason  thereof,  ncgligei^ce 
on  the  part  of  the  railroad  company  »  tc 
be  presumed.     In   all   such   cases  the  pre- 
sumption  is   founded   upon    proof  of  ficia 
sufficient  to   account   for  the  injuries  au<i- 
tained,    and,    in    the    absence   of   proof  c>f 
any  other  cause  for  the  injury,  the  nature 
presumption    is    that   it   occurred   througii 
the  negligence  of  the  railroad  company :  sv.- 
cial  emphasis  being  given  to  the  great  de 
gree   of   care   and    precaution    required  of 


locked,  and  broke  the  glass  and  was  injured, 
without  evidence  that  the  door  was  im- 
properly constructed,  or  lacked  sufficient 
strength  to  resist  ordinary  pressure  if  it 
had  been  unlocked.  McCormack  v.  Inter- 
borough  Rapid  Transit  Co.  132  App.  Div. 
703,  117  N.  Y.  Supp.  532,  reversing  61 
Misc.  601,  113  N.  Y.  Supp.  1006. 

There  is  no  presumption  of  negligence 
from  mere  injury  to  a  passenger,  where 
nothing  happened  to  the  car  on  which  he 
was  riding,  and  there  was  no  injury  to  it, 
nor  collision  nor  breakage  of  anything.  Le- 
vin y.  Philadelphia  &  R.  R.  Co.  228  Pa. 
268,  77  Atl.  456. 

Evidence  that  a  passenger  compelled  to 
stand  next  tne  guard  rail  on  a  crowded  open 
car  was  thrown  by  a  lurch  of  the  car  against 
one  passing  in  the  opposite  direction,  and 
injured,  is  insufficient  to  raise  a  presump- 
tion of  negligence  against  the  carrier.  Cline 
V.  Pittsburg  R.  Co.  226  Pa.  586,  27  L.R.A. 
(N.S.)  936,76  Atl.  850. 

Where  a  passenger  was  injured  by  reason 
of  her  falling  on  a  station  platform  con- 
structed, persumably  to  meet  the  require- 
ments of  traffic,  in  such  a  way  that  one 
portion  of  it  was  lower  than  another,  but 
the  difference  of  level  was  not  greater  than 
the  height  of  an  ordinary  step,  negligence 
on  the  part  of  the  carrier  is  not  presumed, 
but  must  be  proved  by  showing  that  the 
platform  is  of  a  design  which  a  reasonably 
careful  judgment  would  disapprove,  as  be- 
ing likely  to  cause  accident  to  persons  using 
it  as  a  way  to  and  from  trains.  Feil  v. 
West  Jersey  &  S.  R,  Co.  77  N.  J.  L.  502,. 
72  Atl.  362. 

Negligence  is  not  presumed  from  the  mere 
fact  that  a  car  door  slammed  shut,  catch- 
ing and  crushing  the  hand  of  a  passenger 
who,  while  attempting  to  pass  through  it, 
rested  his  hand  on  the  door  jamb.  Chris- 
tensen  v.  Oregon  Short  Line  R.  Co.  35  Utah, 
137,  20  L.R.A.(N.S.)  256,  99  Pac.  676. 

Negligence  of  the  carrier,  however,  is 
held,  in  Louisville  &  N.  R.  Co.  v.  Church, 
155  Ala.  320,  130  Am.  St.  Rep.  29,  46  So. 
457,  to  have  been  sufficiently  set  out,  as 
against  a  demurrer,  by  a  complaint  alleging 
that  while  plaintiff  was  a  passenger,  and 
29  L.R.A.(N.S.) 


was  being  carried  by  defendant  as  such,  oa 
a  train,  her  hand  was  caught  between  a  ta- 
ble on  the  train  and  the  wall  of  the  ear, 
and  was  injured,  and  that  the  injuries  vere 
occasioned  as  a  proximate  consequence  of  tkt: 
negligence  of  defendant  in  and  about  carry- 
ing plaintiff  as  a  passenger. 

And  an  allegation  of  negligence  in  vv- 
tained  in  an  action  for  an  injury  to  a  cabW 
car  passenger  by  reason  of  his  falling  fmn 
the  car,  by  proof  that  the  car  was  start^^i 
with  a  jerk  of  sufficient  force  to  throv  tb" 
plaintiff  down  on  the  street.  Setzler  > 
Metropolitan  Street  R.  Co.  227  Mo.  454, 
27  S.  W.  1. 

Cause  within  carrier's  controL 
— in  general. 

It  is  the  general  rule  that  where  a  pas- 
senger is  injured  through  some  cause  withit 
the  carrier's  control,  negligence  is  presumed 
on  the  part  of  the  latter,  unless  such  eaxat 
is  one  of  the  usual  and  necessary  ineidenU 
of  the  carrier's  operations. 

The  following  cases  show  eircumstaiKCS 
which,  resulting  in  injury  to  a  passenger, 
have  been  held,  under  this  rule,  to  rtist 
a  presumption  of  negligence  on  the  part  oi 
the  carrier: 

— ^the  wreck  of  a  train  on  which  plaint!? 
was  a  passenger.  St.  Louis  &  S.  F.  R.  Co. 
V.  Savage,  163  Ala.  55,  50  So.  113; 

— passenger  standing  on  a  station  pbt 
form  waiting  for  his  train,  struck  and  ir 
jured  by  a  mail  sack  thrown  from  a  swift- 
ly passing  train.     Huddleston  v.  St.  Lon;:^, 
L  M.  &  S.  R.  Co.  90  Ark.  378,  119  S.  ^\ 
280; 

— fender  of  a  street  car  becoming  detac^  e-1 
and  thrown  so  as  to  strike  an  intendins 
passenger.  McDonnell  v.  Chicago  Citv  K 
Co.  131  III.  App.  227; 

— giving  way  of  a  bridge  over  whick  i 
street  car  was  passing.  Elgin,  A.  &  S 
Traction  Co.  v.  Hench,  132  111.  App.  SSo. 

— street  car  leaving  its  tracks,  overturr 
iner.   and   landing  on   its  side,   at   a  cune 
McGrew  v.   Chicago   &   M.   Electric  R.  Cj 
142  III.   App.  210; 
I      — controller  on  a   street  car  taking  In 
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railroad  companies  In  the  transportation  of 
passengers  for  their  safety. 

The  circumstances  in  this  case  necessar- 
ily indicate  that  some  one  of  the  vestibules 
of  the  train  was  opened  at  least  300  or 
400  feet  before  the  train  stopped  at  the  sta- 
tion. The  evidence  of  the  appellants  shows 
that  the  deceased  was  somewhat  accustomed 
to  traveling  upon  trains,  especially  the 
trains  of  the  appellee,  in  shipping  stock  to 
Kansas  City  and  returning  on  its  trains; 
and  it  is  not  a  long  drawn  presumption 
that  men  accustomed  to  traveling  upon  ves- 
tibule trains  know  how  to  open  the  vesti- 
bules. It  is  a  very  simple  matter,  as  de- 
tailed by  the  evidence,  and  the  method  of 
opening  is  apparent  to  any  man,  of  mature 
age   and   experience.     Nor   does   it  require 


any  ^eat  physical  exertion.  Whether  a 
porter  or  some  employee  of  the  appellee 
opened  a  vestibule  out  of  which  the  deceased 
must  have  fallen,  or  whether  he  opened  it 
himself,  is  a  matter  simply  of  conjecture. 
However  the  vestibule  may  have  been 
opened,  it  is  also  a  matter  simply  of  con- 
jecture how  he  happened  to  fall.  There  is 
no  evidence  of  anything  unusual  either  in 
the  speed  of  the  train  or  in  the  manner  of 
its  stopping.  It  is  not  a  necessary  or  even 
a  usual  incident  for  a  person  who  happens 
to  be  in  a  vestibule  that  is  open  to  fall 
out  of  it.  The  presumption  is  that  the  de- 
ceased was  in  the  exercise  of  due  care  for 
liis  own  safety,  and  it  is  probably  also  a 
fair  presumption  that  he  was  in  the  posses- 
sion of  his  usual  faculties,  and  able  to  care 


and  burning  out.  Louisville  &  S.  I.  Trac- 
tion Co.  V.  Worrell  (Ind.  App.)  86  N,  E. 
78: 

— falling  of  a  car  window,  caused  by  a 
weak,  broken,  or  defective  catch,  where  the 
carrier  has  made  no  effort  to  discover  or 
repair  the  defect.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Had  lev,  170  Ind.  204,  16  L.R.A. 
(N.S.)  527,  82  N.  E.  1025,  16  A.  &  E.  Ann. 
Cas.  1,  rehearing  denied  in  170  Ind.  217, 
16  L.R.A.(N.S.)  535,  84  N.  E.  13,  16  A. 
&  E.  Ann.  Cas.  6; 

— breaking  of  an  axle  on  a  car  in  a  train, 
derailing  that  car  and  wrecking  the  car 
in  which  plaintiff  was  riding.  Morgan  v. 
Chesapeake  &  0.  R.  Co.  127  Ky.  433,  15 
L.R.A.(N.S.)  790,  105  S.  W.  961,  16  A. 
&  £.  Ann.  Cas.  608 ; 

— defect  in  a  station  platform.  McClan- 
ahan  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
126  S.  W.  635; 

— passenger  struck  by  a  broken  door  of 
a  freight  train  moving  in  the  opposite  direc- 
tion. Kuttner  v.  Central  R.  Co.  (N.  J.  L.) 
77  Atl.  470; 

— flying  up  of  a  trapdoor  in  the  floor 
of  a  trolley  car.  Baum  v.  New  York  &  Q. 
C.  R.  Co.  124  App.  Div.  12,  108  N.  Y.  Supp. 
265. 

— ^manila  rope  cable  operating  an  inclined 
railway  broke,  the  safety  appliance  did  not 
work,  the  device  on  the  car  did  not  hold  it, 
but  also  broke,  and  the  car  fell  to  the  bot- 
tom of  the  incline.  Burke  v.  State,  64 
Misc.  658,  119  N.  Y.  Supp.  1089; 

— ^giving  way  of  back  of  car  seat,  letting 
passenger  fall  backwards,  as  he  was  in  the 
act  of  sitting  down.  Sullivan  v.  Charleston 
&  W.  C.  R.  Co.   (S.  C.)   67  S.  E.  905; 

— ^failure  of  train  to  stop  at  a  flag  station 
to  which  a  passenger  had  paid  his  fare. 
Davis  V.  Atlantic  &  C.  Air  Line  R.  Co.  83 
S.  C.  66,  64  S.  E.  1015; 

— ^violent  and  unusual  movement  of  a 
coach  standing  in  a  yard  and  occupied  by 
passengers.  Missouri,  K.  &  T.  R.  Co.  v. 
Stone  (Tex.  Civ.  App.)  25  S.  W.  587; 

— ^breaking  of  a  brake  chain.  Dearden 
▼.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  33  Utah, 
147,  93  Pac.  271 ; 

—collapsing  of  a  carrier's  bridge  under  a 
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street  car.  Roanoke  R.  &  Electric  Co.  v. 
Sterrett,  108  Va.  533,  19  L.R.A.(N.S.)  316, 
128  Am.  St.  Rep.  971,  62  S.  E.  385,  on 
second  appeal,  after  new  trial,  68  S.  £. 
998; 

— breaking  of  an  axle  under  the  tender, 
and  the  partial  derailing  of  a  coach.  Pate 
V.  Columbia  &  P.  S.  R.  Co.  52  Wash.  106, 
100  Pac.  324. 

— derailments. 

"Because  the  carrier  as  a  rule  is  in  a 
position  more  easily  to  explain  and  account 
for  a  derailment  of  one  of  its  trains  than 
the  passenger  is,  it  is  generally  held  that 
proof  by  the  passenger  of  the  derailment  of 
the  car,  and  of  an  injury  as  a  consequence 
suffered  by  him,  raises  a  presumption  that 
the  carrier  was  negligent."  Texas  &  P.  R. 
Co.  V.  Mosley  (Tex.  Civ.  App.)  124  S.  W. 
485. 

The  following  cases  hold  that  a  presump- 
tion of  negligence  arises  when  an  injury  to 
a  passenger  results  from  a  derailment: 
SouTHEBN  p.  Co.  V.  HoQAN;  Sloau  V.  Little 
Rock  R.  &  Electric  Co.  89  Ark.  674,  117  S. 
W.  551;  Bonneau  v.  North  Shore  R.  Co. 
162  Cal.  406,  125  Am.  St.  Rep.  68,  93  Pac. 
106;  St.  I^uis  &  S.  R.  Co.  v.  Homer,  137 
111.  App.  548;  Hickcy  v.  Chicago  City  R.  Co. 
148  111.  App.  197;  Mitchell  v.  Chicago,  R. 
L  &  P.  R.  Co.  138  Iowa,  283,  114  N.  W. 
622;  Chicago,  R.  L  &  P.  R.  Co.  v.  Brandon, 
77  Kan.  612,  95  Pac.  573;  Reems  v.  New 
Orleans  G.  N.  R.  Co.  (La.)  528,  681;  Mac- 
donald  v.  Metropolitan  Street  R.  Co.  219  Mo. 
468,  318  S.  W.  78,  16  A.  &  E.  Ann.  Cas. 
810;  Shelton  v.  Southern  R.  Co.  (S.  C.) 
67  S.  E.  899;  Houston  &  T.  C.  R.  Co.  v. 
Lindsey  (Tex.  Civ.  App.)  110  S.  W.  995; 
Houston  &  T.  C.  R.  Co.  v.  Cheatham  (Tex. 
Civ.  App.)  113  S.  W.  777;  Freeman  v.  Dav- 
is (Tex.  Civ.  App.)  117  S.  W.  186;  South- 
ern P.  Co.  V.  Blake  (Tex.  Civ.  App.)  128 
S.  W.  668. 

A  presumption  of  negligence  of  the  carrier 
arises  where  a  passenger  is  injured  by  rea- 
son of  the  derailment  of  cars  in  the  train, 
resultinsr  from  the  defective  condition  of 
the  track  or  from   defective  equipment  or 
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for  himself.  It  is  also  a  fair  presump- 
tion, there  being  no  evidence  to  the  con- 
trary, that  the  vestibule  was  fairly  well 
lighted  in  the  usual  way.  All  these  pre- 
sumptions, being  indulged,  do  not  account 
for  the  accident.  On  the  other  hand,  they 
indicate  that  no  such  accident  could  have 
occurred.  But  an  accident  did  occur,  which 
resulted  in  the  death  of  a  passenger.  What 
was  the  proximate  cause  of  the  accident, 
and  who  was  in  fault?  The  evidence  af- 
fords no  answer  to  these  questions.  Nor 
does  any  presumption  afford  any  answer 
thereto. 

The  appellants,  unable  to  find  in  the  evi- 
dence any  specific  answer  to  these  ques- 
tions, invoke  the  doctrine  of  res  ipsa  lo- 
quitur, which  simply  means,  "the  thing  or 
the  circumstances  speak  for  themselves." 
If  a  passenger  be  found  dead  in  a  wrecked 
train  immediately  or  soon  after  the  wreck 
occurred,  the  passenger  having  been  seen 
sitting  in  a  peat  of  a  coach  therein  shortly 
before  the  acl^ident  happened,  and  there  is 
nothing  else  shown  to  account  for  the 
death,  the  doctrine  invoked  would  apply. 
It  applies  in  this  case  to  the  cause  of  the 
injury.  The  deceased  having  been  found 
mangled  by  the  side  of  the  rail,  with  the 
legs  on  the  other  side  of  the  rail  crushed 
and  dissevered  from  the  body,  the  circum- 
stances speak  for  themselves  that  the  in- 
jury occurred  by  the  train  passing  over 
the  body.  The  circumstances  do  not,  how- 
ever, indicate  how  the  person  happened  to 
fall  under  the  train,  or  whose  fault  occa- 
sioned the  fall,  if  it  be  the  fault  of  any- 


one.    In  this  case  the  vestibule  from  which 
the  fall  occurred  may  have  been  negligpntiy 
left  open  by  the  employees  of  the  appellee, 
the  vestibule  mav  have,  from  some  unlLr.otm 
cause,   become   darkened,   and  the  deceive: 
may  have  passed  into  the  vestibule,  mo\if. 
by  the  natural   impulse  of   reaching  hoD»» 
as  soon  as  possible,  and,  unable  to  see  ti/j: 
the    doors    of    the    vestibule    were    alrwd> 
opened,  may  have  advanced  to  open  thtMi., 
and  fallen   to   his  destruction  through  t'u^ 
fault   of    the   employees,    and   without   any 
fault  on  his  part.    Again,  the  deceased  may 
have    been    suffering   from    vertigo   in    tli* 
smoKing  car,  and  passed  into  the  vestibuW 
and  opened  it  for  himself,  and  from  diz-'i 
ness  may  have  fallen  out  of  it  without  any 
fault  on  his  part  or  on  the  part  of  any  em- 
ployee of  the  appellee.     As  before  said,  it 
is  all  conjecture.     To  sustain  an  action  for 
the    alleged    negligence    of    another,    it  de- 
volves upon  the  party  asserting  negligeii«re 
to   produce   sufficient  evidence   at   least  to 
make  a  prima  facie  case  that   his  alle^''<i 
damages    occurred   through    the   neglect  of 
some  duty  which  the  other  party  owed  to 
him,  and,  until  he  has  done  so,  he  has  faiV-i 
to  produce  evidence  sufficient  to  sustain  a 
cause  of  action.     Hart  v.   St.  Louis  &  ^. 
F.  R.  Co.  80  Kan.  699,  102  Pac.  1101. 

We  are  compelled  to  hold  with  the  court 
below  that  the  appellants  in  this  ease  failol 
to  offer  such  proof,  and  the  judgment  of 
the  trial  court  therefore  is  afE^nn^. 

All  the  Justices  concur. 


negligent  operation  or  handling  of  the  train. 
Arkansas  Midland  R.  Co.  v.  Rambo,  90  Ark. 
108,   117   S.  W.  784. 

In  Carroll  v.  Boston  Elev.  R.  Co.  200 
Mass.  527,  80  N.  E.  793,  a  presumption  of 
negligence,  on  injury  from  a  derailment, 
was  assumed,  but  held  to  be  only  part  of  the 
evidence  necessary  for  the  plaintiff  to  offer, 
under  his  burden  of  proof  of  negligence, 
where  the  defendant  carrier  gave  evidence 
from  which  the  jury  could  find  that  it  had 
used  due  care  in  the  construction,  equip- 
ment, and  maintenance  of  the  railway. 

—collisions. 

in  general. 

Proof  of  a  collision  and  injury  to  a  pas- 
senger raises  a  presumption  of  negligence 
against  the  carrier.  Central  R.  Co.  v. 
Geopp,  153  Ala.  108,  45  So.  65;  Birming- 
ham R.  Lierht  &  P.  Co.  v.  Sawyer,  156  Ala. 
190,  19  L.H.A.  (N.S.)  717,  47  So.  67 
(dictum)  ;  St.  Louis,  T.  !M.  &  S.  R.  Co.  v. 
Osborne  (Ark.)  129  vS.  W.  537;  Wood  v. 
Philadelphia,  B.  &  W.  R.  Co.  (Del.)  76 
Atl.  613;  Pennsvlvania  Co.  v.  Purvis.  128 
111.  App.  307:  Illinois  C.  R.  Co.  v.  Roths- 
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child,   134  111.   App.   504;    Chicairo  City  K 
Co.   V.   Greinke,   136  III.   App.   77,  affimei 
in  234  111.  564.  85  N.  E.  327;  Fahcy  v.  CLi 
cago  Citv  R.  Co.  144  111.  App.  521,  affirm*! 
in   239   111.   648.   88   N.   E.   221;    Wilson  v. 
Chicago    City    R.    Co.    144    III.    App.    &H, 
Mitchell  V.  Chicago,  R.  I.  &  P.  R.  Co,  US 
Iowa,  283,  114  N.  W.  622;  Southern  R.  i  .* 
V.  Brewer,  32  Kv.  L.  Rep.  1374,  IDS  S.  W. 
936;    Sewell  v.  Detroit  United   K.  Co.   l^^ 
Mich.    407,    123   N.   W.    2;    Chlanda   v.   Sv 
Louis  Transit  Cp.  213  Mo.  244,  112  S.  W 
249;  Price  v.  Metropolitan  Street  R.  Co.  2i' 
Mo.  435,  132  Am.  St,  Rep.  588,  319  S.  W 
932;    Dempster    v.    Oregon    Short    Line   R. 
Co.  37  Mont,  335,  96  Pac.  717;   Murphv  v. 
Southern  P.  Co.  31  Nev.  120,  101  Pac.  S::. 
Briggs  V.  Durham  Traction  Co.  147  N.  i\ 
389,  61  S.  E.  373;   Curtis  v.  Southern  P.. 
Co.   151  N.  C.  523,  66  S.  E.  599:   Parn-r.* 
V.  Rhode  Island  Co.    (R,  I.)   72  Atl.  «*^: 
Sutton  V.  Southern  R.  Co.  82  S.  C.  345,  64  S. 
E.  401 ;  Reeves  v.  Chicago,  M.  &  St,  P.  R 
Co.    (S.  D.)    123  N.  W.  498;  Ft,  Worth  A 
D.  C.  R.  Co.  V.  Day,  50  Tex.  Civ,  App.  4C". 
Ill  S.  W.  663:  Waters  v.  Seattle  R.  &  «:-  V. 
Co.  48  Wash.  233,  24  L.R.A.  (N,  S.)  TS-^,  ^i" 
Pac.   419;    Harris  v.  Pucet   Sound  Ek-vtr.: 
R.  Co.  52  Wash.  289,  100  Pac  8S8, 
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SOUTHERN  PACIFIC  COMPANY,  Appt., 

V. 

KATHERINE  HOGAN. 

(--  Ariz.  — ,  108  Pac.  240.) 

Carrier  —  overturnlnsr     coach  —  pre- 
sumption of  negligence. 

1.  Negligence  on  the  part  of  a  railroad 
company  is  presumed  from  the  fact  that  a 
passenger  coach  was  derailed,  overturned, 
and  dragged  on  its  side,  to  the  injury  of  a 
passenger. 

Pleading  *-  complaint  —  sufliclency  — 
allegation  of  negligence. 

2.  A  complaint  in  an  action  to  hold  a 
carrier  liahle  for  injuries  to  a  passenger 
need  not  distinctly  allege  negligence,  if  it 


alleges  that  the  coach  in  which  plaintiff 
was  riding  was  derailed,  overturned,  and 
dragged   on   its   side,   to   plaintiff's   injury. 

Trial   —   jury   —   evidence    of   care   — 
presumption  of  negligence. 

3.  Whether  or  not  evidence  of  good  con- 
dition of  track  and  careful  handling  of 
train  is  suflicient  to  overcome  the  presump- 
tion of  negligence  arising  from  the  derail- 
ment and  overturning  of  a  passenger  coach 
to  the  injury  of  a  passenger  is  a  question 
for  the  jury. 

Appeal  —  denial  of  new  trial  —  exces- 
sive damages. 

4.  Denial  of  a  new  trial  for  excessive  al- 
lowance of  damages  will  not  be  reversed  on 
appeal,  if  one  new  trial  was  awarded  on 
such  ground,  and  the  same  judge,  after 
careful  consideration,  refused  to  interfere 
with  the  second  verdict. 


Negligence  on  the  part  of  the  carrier  is 
presumed  where  a  street  car  passenger  is 
injured  in  a  collision  between  a  car  and 'a 
metal  tower  erected  in  a  public  square,  near 
the  track.  Wolven  v.  Springfield  Traction 
Co.  143  Mo.  App.  043,  328  S.  W.  512. 

But  it  is  held  in  Eaton  v.  Wilmington 
City  R.  Co.  (Del.)  75  Atl.  369,  that  there  is 
no  presumption  of  negligence  from  the  mere 
fact  that  a  street  car  passenger  is  injured 
as  the  result  of  a  collision;  but  if  the  ac- 
cident is  of  such  character  that  it  could 
not  ordinarily  happen  if  the  carrier  used 
reasonable  care,  the  happening  of  the  ac- 
cident is  some  evidence  of  negligence,  in  the 
absence  of  explanation,  subject  to  rebuttal 
by  negativing   the  negligence   alleged. 

—  — with  car  of  another  company. 

Where  a  street  car  passenger  was  injured 
in  a  collision  between  the  car  on  which  he 
was  riding  and  the  car  of  another  street 
railroad,  at  a  crossing,  no  presumption  of 
negligence  on  the  part  of  the  latter  arose 
from  tie  mere  fact  of  the  collision.  Kimic 
V.  San  Jose-Los  Gatos  Tnterurban  R.  Co. 
156  Cal.  379,  104  Pac.  980. 

But  negligence  on  the  part  of  the  carry- 
ing company  is  presumed  where  a  passonger 
is  injured  by  the  car  on  which  he  was  rid- 
ing being  struck  by  an  engine  of  another 
company,  which  was  crossing  the  carrier's 
track  at  a  point  on  its  line  of  raihvay. 
Asher  v.  East  St.  Louis  &  Surburban  R. 
Co.  140  111.  App.  220. 

The  mere  fact  that  a  street  car  collides 
with  the  car  of  another  company,  injuring 
a  passenger  on  the  first  car,  raises  a  pre- 
sumption of  negligence  on  the  part  of  the 
carrying  company;  but  there  is  no  presump- 
tion that  the  other  company  was  negligent. 
Stanbridge  v.  Nassau  Electric  Co.  117  N. 
Y.  Supp.  94,  modified  in  135  App.  Div.  38, 
119  N.  Y.  Supp.  008. 

Where  a  street  car  passenger  is  injured 
by  reason  of  the  car  on  which  he  is  riding 
running  into  a  car  owned  and  operated  by 
another  company,  a  presumption  of  negli- 
gence on  the  part  of  the  carrj'ing  company 
arises,  which  calls  upon  it  for  an  explana- 
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tion, — although  "quite  a  different  question 
might  be  presented  if  a  car  owned  by  an- 
other company  had  struck  the  rear  of  this 
car."  Levine  v.  Brooklyn,  Q.  C.  &  S.  R. 
Co.  134  App.  Div.  600,  119  N.  Y.  Supp. 
315. 

And  negligence  on  the  part  of  a  defend- 
ant carrier  is  not  presumed  where  a  street 
car  passenger  is  injured  in  and  by  a  rear- 
end  collision  suffered  by  the  car  on  which 
he  is  riding,  on  a  track  used  by  another 
company,  and  there  is  no  evidence  that  the 
defendant  carrier  owned  and  operated  the 
car  which  came  up  in  the  rear.  Elliott  v. 
Brooklyn  Heights  R.  Co.  127  App.  Div. 
300,  111  N.  Y.  Supp.  358. 

—  — with   vehicles. 

In  the  following  cases,  negligence  on  the 
part  of  the  carrier  was  presumed: 

— where  a  street  car  passenger  was  in- 
jured by  reason  of  the  rear  trucks  of  the 
car  turning  onto  a  switch  as  they  passed 
over  it,  bringing  the  rear  part  of  the  car 
into  collision  with  a  wagon.  Eagan  v.  Old 
Colony  Street  R.  Co.  195  Mass.  159,  80  N.  E. 
696; 

— ^where  a  street  car  passenger  was  in- 
jured in  and  by  a  collision  between  the  car 
in  which  he  was  riding,  which  stopped  in 
the  middle  of  a  street  crossing,  and  a  city 
fire  department  hose  wagon  proceeding  to  a 
fire  at  high  speed.  Williamson  v.  St.  Louis 
&  M.  R.  Co.  133  Mo.  App.  375,  113  S.  W. 
239; 

— ^where  a  passenger  was  injured  in  and 
by  a  collision  between  a  street  car  on  which 
he  was  riding  and  a  truck,  and  it  was  shown 
that  the  car  was  proceeding  rapidly  at  the 
time,  and  that  its  speed  was  not  checked 
until  after  the  collision.  Vogfel  v.  Bahr, 
130  App.  Div.  732,  135  N.  Y.  Supp.  284; 

— ^where  a  street  car  passenger  was  in- 
jured by  a  collision  between  the  car  on 
which  he  was  riding  and  an  approaching 
team,  and  it  appeared  that  the  car  was 
approacliing  a  street  crossing  at  such  a  high 
rate  of  speed  as  to  render  it  dangerous  and 
to  put  the  car  beyond  the  proper  control  of 
the    motorman,    and    was    driven    over   the 
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Same  —  refused  instruction. 

5.  Refusal  of  an  instruction  the  sub- 
stance of  which  has  been  given  is  not  error. 
Same  —  conflicting  evidence. 

6.  The  appellate  court  will  not  set  aside 
a  verdict  because  it  differs  from  the  jury 
as  to  the  relative  weight  or  effect  of  con- 
flicting evidence. 

(April  2,  1010.) 

A  PPEAL  by  defendant  from  a  judgment 
2\  of  the  District  Court  for  Pima  County 
in  plaintifl*'s  favor,  and  from  an  order  de- 
nying a  new  trial,  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Frank  Cox  and  Francis  M. 
Hartman,  for  appellant: 

The  burden  of  proof  is  not  upon  the  de- 
fendant, and  if  the  evidence  upon  the  is- 
sue of  negligence  does  not  prepondeiite 
on  either  side,  the  defendant  is  entitled  to 
a  verdict. 

Mexican  C.  R.  Co.  v.  Lauricella,  87  Tex. 
277,  47  Am.  St.  Rep.  103,  28  S.  W.  277. 

Although  the  derailment  of  the  train 
may  have  been  sufficient  to  raise  the  pre- 
sumption of  negligence,  yet  it  did  not  de- 
volve upon  the  defendant  the  duty  of  show- 
ing* by  evidence  of  a  preponderating 
weight,  that  the  accident  was  not  the  re- 
sult of  its  negligence. 

Clark  V.  Hills,  67  Tex.  148,  2  S.  W.  350; 


crossing  without  reducing  the  speed.  Bam- 
berg V.  International  R.  Co.  53  Misc.  403, 
103  N.  Y.  Supp.  297,  reversed  on  error  in  re- 
fusing charge  on  another  point,  in  121 
App.  Div.  1,  105  N.  Y.  Supp.  621. 

But  in  Blew  v.  Philadelphia  Rapid  Tran- 
sit Co.  227  Pa.  319,  76  Atl.  17,  it  was  held 
that  there  is  no  presumption  of  negligence 
in  favor  of  a  passenger  and  against  a  street 
car  company,  where  the  former  was  injured 
by  a  collision  between  the  side  of  the  car 
while  on  its  own  track  and  a  wagon  not 
under  the  control  of  the  street  railway 
company. 

— sudden  starts. 

Where  a  passenger  fell  while  entering  a 
train,  by  reason  of  the  running  or  moving 
thereof,  and  was  injured  thereby,  negligence 
of  the  carrier  is  presumed  to  be  the  cause 
of  such  injury,  provided  the  passenger  was 
not  guilty  of  contributory  negligence.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Stell,  87  Ark. 
308,  132  S.  W.  878. 

The  sudden  starting  of  a  street  car  from 
which  a  passenger  is  in  the  act  of  alight- 
ing, in  such  a  manner  as  to  throw  him  to 
the  pavement,  raises  a  presumption  of  negli- 
gence on  the  part  of  the  carrier.  Paducah 
Traction  Co.  v.  Baker,  130  Ky.  360,  18 
L.R.A.(N.S.)   1385,  113  S.  W.  449. 

Negligence  is  presumed  from  proof  that 
an  elderly  lady  passenger  in  an  enfeebled 
condition,  whom  the  conductor  had  watched 
board  the  car,  was  injured  by  the  sudden 
starting  of  the  car  with  a  jerk  before  she 
had  time  to  be  seated,  where  the  conductor 
knew  that  when  the  car  was  to  be  started 
unusual  force  would  have  to  be  applied  to 
it,  and  should  have  known  that  the  start- 
ing of  the  car  before  the  passenger  was 
seated  would  likely  injure  her.  Brady  v. 
Springfield  Traction  Co.  140  Mo.  App.  421, 
124  S.  W.  1070. 

— sudden  stops. 

Negligence  on  the  part  of  the  carrier  is 
presumed  where  a  passonper  is  injured  by 
being  thrown  from  a  scenic  railway,  by  the 
id  L.R.A.(N.S.) 


sudden  slowing  or  stopping  of  the  car  in 
which  he  was  riding,  accompanied  by  a 
sdund  as  if  something  beneath  the  car  inter- 
ferred  with  it.  O'Callaghan  v.  Dellwood 
Park  Co.  242  III.  336,  26  L.R.A.(N.S,)  1054, 
134  Am.  St.  Rep.  331,  89  N.  E.  1005. 

So,  also,  when  a  passenger  is  injured  by 
the  sudden  and  violent  stopping  of  a  train, 
telescoping  the  two  cars  of  which  it  was 
composed.  Chicago  Union  Traction  Co.  v, 
Berks,  136  111.  App.  105. 

And  by  a  violent  and  unusual  stop  of  a 
cable  car,  so  that  the  glass  in  the  windows 
was  shattered  and  the  passenger  thrown 
against  a  stove.  Briscoe  v.  Metropolitan 
Street  R.  Co.  222  Mo.  104,  120  S.  W.  1162. 

Negligence  on  the  part  of  the  carrier  is 
presumed,  in  the  absence  of  explanation 
by  it,  where  a  passenger  is  injured  by  being 
thrown  against  one  of  the  seats  in  a  car, 
by  a  sudden  stoppage  of  the  train.  Todd  v. 
Missouri  P.  R.  Co.  126  Mo.  App.  684,  105 
S.  W.  671. 

But  in  Hawk  v.  Chicago,  B.  &  Q.  R.  Co. 
130  Mo.  App.  658,  108  S.  W.  1119.  it  is 
held  that  negligence  is  not  presumed  from 
an  injury  to  a  passenger  thrown  from  his 
scat  by  the  sudden  stopping  of  a  freight 
train  on  which  he  was  riding,  unless  it  is 
shown  that  the  jolt  to  which  the  injury 
was  due  was  extraordinarily  violent,  as  a 
passenger  assumes  such  jolts  and  jars  as 
are  necessarily  incident  to  the  handling  of 
such  trains. 

—jerks. 

No  presumption  of  negligence  arises 
against  the  carrier,  where  a  passenger  is 
injured  by  reason  of  a  lurch  er  jerk  no  more 
violent  than  the  lurching  or  jerkin*T  'f 
trains  commonly  known  to  be  a  necessary 
incident  to  their  rapid  movement  wneii  ^c 
erated  with  due  care.  Central  R.  Co.  v. 
Brown  (Ala.)  51  So.  565;  DeYoe  v.  Seattle 
Electric  Co.  53  Wash.  588,  102  Pac.  446, 
]04,Pac.  647,  1133;  Beatty  v.  Metropolitan 
West  Side  Elev.  R.  Co.  141  III.  App.  92. 

And  there  is  no  presumption  of  the  car- 
rier's negligence  from  the  mere  fact  that  a 
passenger,  in  attempting  to  board  a  moving 
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4  Elliott,  Railroads,  If  1634;  Goes  v.  North- 
ern P.  R.  Co.  48  Or.  439,  87  Pac.  149. 

Mr.  Owen  T.  Rouse,  for  appslloe: 

The  mere  fact  of  a  train  running  off  the 
track  is,  prima  facie,  evidence  of  negli- 
gence. 

2  Shearm.  &  Redf.  Neg.  4th  ed.  §  516; 
Scybolt  V.  New  York,  L.  E.  &  W.  R.  Co. 
95  N.  Y.  562,  47  Am.  Rep.  75;  Texas  &  St. 
L.  R.  Co.  V.  Suggs,  62  Tex.  323;  Pittsburgh, 
C.  &  St.  L.  R.  Co.  V.  Williams,  74  Ind.  462 ; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Jones",  108 
Ind.  551,  9  N.  E.  476;  Feital  v.  Middlesex 
R.  Co.  100  Mass.  398,  12  Am.  Rep.  720. 

The  fact  that  the  car  ran  ofT  the  track 
and  was  dragged  along  the  ground  made 
a  prima  facie  case  of  negligence  against 
the  defendant. 


Peoria,  P.  &  J.  R,  Co.  v.  Reynolds,  88  111. 
418;  Mitchell  v.  Chicago  &  G.  T.  R.  Co. 
61  Mich.  236,  38  Am.  Rep.  566,  16  N.  W. 
388;  Louisville,  N.  A.  ft  C.  R.  Co.  v.  Pedigo, 
108  Ind.  481,  8  N.  E.  627;  Lemon  v.  Chans- 
lor,  68  Mo.  340,  30  Am.  Rep.  799. 

A  plaintiff  is  not  required  to  show  or 
allege  what  particular  acts  or  misconduct 
of  defendant  caused  the  injury. 

Iron  R.  Co.  v.  Mowery,  36  Ohio  St.  418, 
38  Am.  Rep.  597;  2  Shearm.  ft  Redf.  Neg. 
4th  ed.  §  516. 

When  damage  or  injury  happens  to  the 
passenger  by  the  breaking  down  or  over- 
turning of  the  vehicle,  the  presumption 
prima  facie  is  that  it  occurred  by  the  neg- 
ligence of  the  carrier,  and  the  onu8  pro- 
bandi  is  on  the  carrier  that  there  was  no 


freight  train,  is  thrown  off  by  a  jerk  of 
the  train.  Ray  v.  Chicago,  B. 'ft  Q.  R.  Co. 
(Mo.  App.)   126  S.  W.  543. 

But  a  showing  that  plaintiff's  intestate 
was  injured  by  reason  of  a  sudden  jerk  of 
a  train  which  she  was  then  attempting  to 
board  as  a  passenger  raises  a  presumption 
of  negligence  of  the  carrier.  Miles  v.  St. 
I»uis,  I.  M.  ft  S.  R.  Co.  90  Ark.  485,  119 
S.  W.  837. 

And  where  a  street  car  passenger  was 
injured  by  a  fall  from  a  car  as  she  was 
attempting  to  alight,  alleged  to  have  been 
caused  by  a  sudden  jerk  forward  of  the 
car  after  it  had  stopped,  it  was  held,  in 
Kehan  v.  Washington  R.  ft  Electric  Co.  28 
App.  D.  C.  108,  tliat  proof  of  the  accident 
causing  the  injury  raises  a  presumption  of 
negligence  on  the  part  of  the  carrier,  and 
casts  the  burden  upon  it  of  explaining  the 
circumstances  of  the  accident  so  as  U>  re- 
lieve itself  from  liability. 

So,  negligence  is  preuumed  against  the 
carrier,  where  a  passenger  about  to  alight 
from  a  train  is  injured  by  the  slamming  of 
the  car  uoor  upon  his  fingers,  caused  by  a 
sudden  jerk  or  stop  of  the  train.  Lake 
Erie  ft  W.  R.  Co.  v.  Cotton  (Ind.  App.) 
91  N.  E-  253. 

A  few  Missouri  cases  seem  to  make  a 
distinction  in  cases  of  injury  from  sudden 
jerks,  between  freight  trains  and  passenger 
trains.  So,  in  Tickell  v.  St.  Louis,  I.  M. 
ft  S.  R.  Co.  (Mo.  App.)  129  S.  W.  727,  it 
is  held  that  where  a  passenger  on  a  freight 
train  is  injured  as  a  result  of  a  sudden 
jerk,  the  doctrine  of  res  ipsa  loquitur  does 
not  obtain,  so  as  to  require  the  carrier  to 
acquit  itself  of  negligence,  in  the  absence 
of  proof  •that  the  jerk  was  extraordinary 
and  unusual,  as  a  passenger  who  elects  to 
ride  on  a  freight  train  assumes  all  the 
risks  which  usually  attend  the  ordinary 
jerks  and  inconveniences  incident  to  such 
mode  of  conveyance. 

In  Mitchell  v.  Chicago  ft  A.  R.  Co.  132 
Mo.  App.  143,  112  S.  W.  291,  it  is  said 
that,  though  a  passenger  on  a  freight  train 
assumes  such  risks  and  hazards  as  are 
ordinarily  incident  to  the  operation  of  such 
trains,  actionable  negligence  on  the  part  of 
29  L.R.A.(N.S.) 


the  carrier  is  presumed  where  a  passenger 
on  a  freight  train  is  injured  by  being  thrown 
from  a  trunk  on  which  he  was  sitting  in 
the  caboose,  through  a  side  door,  to  the 
ground,  by  an  extraordinary  and  unusual 
jerk  given  the  train  on  a  coupling  of  cars. 

^-<!urves. 

Negligence  is  not  presumed  from  an  in- 
jury to  a  passenger  caused  by  his  being 
thrown  down  while  standing  in  a  train 
without  holding  on  to  anything,  by  reason 
merely  of  a  rocking  or  lurching  of  the  train 
in  passing  over  a  curve  at  moderate  speed, 
being  such  a  motion  as  is  necessarily  in- 
cident  to  the  movement  of  trains.  Norfolk 
ft  W.  R.  Co.  v.  Rhodes,  109  Va.  176,  63 
S.  E.  445. 


xplosions. 


Negligence  is  presumed  where  a  passen- 
ger is  injured  by  an  explosion  or  burst  of 
flame  from  the  controller  on  a  street  car 
in  which  she  is  riding.  Beattie  v.  Boston 
Elev.  R.  Co.  201  Mass.  3,  86  N.  E.  920. 

Proof  of  the  explosion  of  the  controller 
of  a  street  car,  resulting  in  injury  to  a 
passenger,  is  prima  facie  proof  of  the  car- 
rier's negligence,  which,  however,  is  fully 
met  and  overcome  by  proof  that  the  con- 
troller might  have  acted  as  it  did  without 
any  negligence  on  the  part  of  the  carrier. 
Gay  V.  Milwaukee  Electric  R.  ft  Light  Co. 
138  Wis.  348,  120  N.  W.  283. 

—ordinary  operations. 

No  negligence  on  the  part  of  the  carrier 
is  presumed  where  a  person  goes  to  a  flag 
station  after  dark,  intending  to  flag  an 
approaching  train  with  burning  paper,  to 
become  a  passenger  on  it,  and,  having  failed 
to  light  the  paper  soon  enough  to  permit 
the  train  to  stop,  is  struck  by  it  in  passing. 
Bruff  V.  Illinois  C.  R.  Co.  (Ky.)  24  L.R.A. 
(N.S.)   740,  121  S.  W.  475. 

Where  a  passenger  is  injured  by  falling 
into  a  space  between  a  car  and  the  plat- 
form,  while   attempting   to  board   the  car 
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negligence  whatever  on  its  part,  and  that 
the  damage  or  injury  was  occasioned  by  in- 
evitable casualty,  or  by  'some  cause  whicli 
human  care  and  foresight  could  not  pre- 
vent 

Lemon  v.  Chanslor,  supra;  McKinney  v. 
Neil,  1  McLean,  540,  Fed.  Cas.  No.  8,865; 
Meier  v.  Pennsylvania  R.  Co.  64  Pa.  225, 
3  Am.  Rep.  581;  Stokes  v.  Saltonstall,  13 
Pet.   181,   10  L.  ed.   115. 

Doan,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  for 
$3,250,  rendered  upon  a  verdict  of  a  jury 
for  that  amount  in  a  suit  brought  in  the 
district  court  of  Pima  county  by  the  ap- 
pellee herein  against  the  appellant.  On 
June  14,  1905,  Katherine  Hogan  was  a  pas- 
senger in  a  car  that  was  part  of  a  train 
on  a  railroad  of  the  defendant  company, 
en  route  from  Tucson,  Arizona,  to  Kansas 
City,  Missouri.  While  a  passenger  on  that 
train,   the   car   in  which  Miss   Hogan   was 


riding  was   (with  some  others  of  the  traini 
derailed  at   a  switch  about  35  miles  tux 
of  Tucson.  The  plaintiff  was  bruised  oa  tsf 
left     hip,     and     otherwise    injured.      She 
brought  an  action  for  damages  because  if 
these   injuries,   against  the  appellant  rtur 
pany  in  May,  1906.     The  action  was  trit-j 
to  a  jury,  and  a  verdict  for  $3,000  was  *«: 
aside  by  the  judge  of  the  trial  court,  ar/. 
a  new  trial  granted.     The  case  was  a^ia 
tried   to  a  jury   on   the  8th  day  of  Jun», 
1908»  and   a  verdict  returned   against  t'.e 
company    for    $3,250,    on    which    judgro^n: 
was  rendered,  and  a  motion  by  the  def^^nl 
ant  for  a  new  trial  was  denied.    From  in> 
judgment  and  the  denial  of  the  motion  {■<: 
a  new  trial,  the  defendant  has  proeccutc-j 
this  appeal. 

The  defendant  filed  a  general  demurrer  1: 
the  complaint  of  the  plaintiff,  and,  nhi-e 
the  record  does  not  clearly  disclose  vhet- 
er  this  demurrer  was  urged  by  the  defer' 
ant,  the  same  legal  question  is  pre*er.t^ 
under  objection  by  defendant  to  testimci^ 


at  a  subway  station,  the  carrier  is  not 
negligent  as  a  matter  of  law  for  failure  to 
bridge  the  space  thus  existing,  or  liable  to 
exist,  if  not  more  than  10  inches  under 
any  circumstances,  and  3  inches  is  the 
minimum  clearance  space  necessary.  Artsh- 
en  v.  Boston  Elev.  R.  Co.  205  Mass.'32,  91  N. 
E.  157. 

There  is  no  presumption  of  the  carrier's 
negligence  from  proof  that  a  little  girl 
passenger  on  a  street  car,  wishing  to  get  off 
at  the  next  crossing,  went  to  the  rear  plat- 
form and  stood  near  tlie  edge  thereof,  hold- 
ing loosely  with  one  hand  some  part  of  the 
car;  that  the  car  slowed  down  for  the 
stop,  and  ran  into  a  turnout  just  before 
reaching  the  crossing;  and  that,  by  reason 
of  tlie  motion  caused  by  the  car  entering 
the  turnout,  the  child  fell  from  the  plat- 
form. Pasccll  V.  North  Jersey  Street  R. 
Co.  75  N.  J.  L.  836,  69  Atl.  171. 

No  ncgligpnce  on  the  part  of  the  carrier 
can  be  inferred  from  tlie  mere  fact  that 
a  trolley  pole  slipped  off  the  wire,  causing 
the  rope  attached  to  it  to  catch  and  injure 
a  passenger  riding  on  the  rear  bumper  of 
a  crowded  street  car.  Feldheim  v.  Brooklyn, 
Q.  C.  &  Suburban  R.  Co.  122  App.  Div.  883, 
107  N.  Y.  Supp.  413. 

Cause  of   injury  not  within  carrier's  con- 
trol. 

Where  an  injury  to  a  passenger  is  caused 
by  something  not  within  the  carrier's  con- 
trol,— something  in  no  way  connected  with 
the  appliances  or  machinery  used  in  the 
operation  of  the  rojid,  or  the  aQts  of  the 
employees  in  the  conduct  of  the  train,  or 
with  the  construction  of  the  road, — there 
is  clearly  no  presumption  of  negligence  on 
the  part  of  tlie  carrier  therefrom. 

Accordingly,  wliere  a  street  car  passen- 
ger is  struck  and  injured  by  some  object 
29  L.R.A.(N.S.) 


entering  through  an  open  window  n^^r 
which  he  is  sitting,  he  must  prove  both  :!.<' 
injury  and  the  negligence  which  caused  :t. 
Casper  v.  New  Orleans  R.  &  Light  Ca  12'- 
La.  603,  46  So.  666. 

And  there  is  no  presumption  of  the  car- 
rier's negligence  from  an  injury  to  a  pas- 
senger entering  a  car,  by  reason  of  hi«  fj  1 
ing  over  /parcels  negligently  left  in  tb? 
doorway  by  another  passenger,  unless  it  i? 
shown  that  the  carrier  had  notice  of  tb»- 
obstruction,  or  that  it  had  existed  for  pHi 
a  length  of  time  that  it  should  have  kn'^sr 
thereof.  Lvons  v.  Boston  Elev.  R.  Co.  ?'»4 
!^rass.  227,  90  N.  E.  419. 

So,  where  a  passenger  sitting  at  a  el*:^'^^ 
window  on  a  train  is  injured  by  the  sa- 
den  breaking  of  the  window  pane  br  i 
missile  from  out  side,  the  nature  ot  wh?! 
is  unknown,  whereby  his  eyes  were  cut  r] 
particles  of  glass.  Ginn  y.  Pennsyhania  R 
Co.  220  Pa.  552,  69  Atl.  992. 

And   there   is  no   presumption   of  ntsl' 
gence  on  the  part  of  the  carrier,  wherp  j 
passenger  is  injured  by  reason  of  the  a 
of  a  fellow  passenger  is  tossing  thFoush  a 
open  window  an  empty  bottle,  the  accident 
breaking  of  such  bottle  against  a  ear  u;- 
another  track,  and  the  return  of  a  frag7?j- " 
of  glass  through  the  open  window,  injur*  r 
the  passenger.     Barlick  v.  Baltimore  &  ^ 
R.  Co.  41  Pa.  Super.  Ct.  87. 

Elevators. 

Operators  of  elevators   carrying   pas«-- 
gcrs    are    held   to   be    common    carriers 
passengers,  and  subject  to  the  same  ra 
as  to  the  presumption  of  negligence  fr  * 
an  injury  to  a  passenger  as  in  the  ca^^ 
street  or  steam  railroad  companies. 

The  fact  that  an  elevator  falls  wlten  y  i 
sen  gcrs  arc  being  carried  thereon.  wb*rv 
they  are  injured,  is  evidence  that  the  # 
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being  admitted  under  the  complaint,  on  the 
ground  that  the  complaint  did  not  state 
fact  sufficient  to  constitute  a  cause  of  ac- 
tion. It  is  urged  by  the  appellant  that  the 
complaint  does  not  state  a  cause  of  ac- 
tion, and  is  therefore  insufficient  to  au- 
thorize the  introduction  of  testimony,  be- 
cause of  its  failure  to  charge  negligence  on 
the  part  of  the  company.  The  only  part 
of  the  complaint  that  alleges  or  tends  to 
allege  n^ligence  reads  as  follows:  "That 
while  plaintiff  was  such  a  passenger  on 
the  said  train,  in  the  said  car,  on  the  day 
aforesaid,  at  a  point  in  said  Arizona, 
.  .  .  the  said  car  of  the  said  train  in 
which  plaintiff  was  then  seated  was  throAvn 
from  the  track,  and  thrown  onto  its  side, 
and  dragged  along  on  its  side  a  great  dis- 
tance; that  by  reason  of  said  throwing  of 
said  car,  and  the  dragging  along  on  the 
ground  as  aforesaid,  plaintiff  was  thrown 
about  said  car,  and  against  the  sides  there- 
of, and  was  greatly  bruised  and  injured." 
Ab   a  common   carrier   of   passengers,   the 


railroad  is  -bound  to  exercise  the  highest 
degree  of  care  practicable  under  the  circum- 
stances. Clerc  V.  Morgan's  L.  &  T.  R.  & 
S.  S.  Co.  107  La.  370,  90  Am.  St.  Rep.  319, 
31  So.  886;  Stokes  v.  SaltonsUll,  13  Pet. 
181,  10  L.  ed.  115;  New  Jersey  R,  Co.  v. 
Pollard,  22  Wall.  341,  22  L.  ed.  877;  Bon- 
neau  v.  North  Shore  R.  Co.  152  Cal.  400, 
125  Am.  St.  Rep.  68,  93  Pac.  108.  The  au- 
thorities nearly  all  agree  that  when  a  pas- 
senger is  injured  by  the  derailing  of  a 
train  or  by  its  wreck,  or  by  a  collision  with 
some  other  train  or  agency,  there  is  a  pre- 
sumption of  negligence  on  the  part  of  the 
road  operating  said  train,  that  requires 
an  introduction  of  evidence  on  the  part  of 
defendant  to  overcome  or  rebut.  Denver 
S.  P.  &  P.  R.  Co.  V.  Woodward,  4  Colo. 
1;  Peoria  P.  &  J.  R.  Cb.  v.  Reynolds,  88 
111.  418;  Pittsburgh,  C.  &  St.  L.  R,  Co.  v. 
Williams,  74  Ind.  482;  Seybolt  v.  New 
York  L.  E.  k  W.  R.  Co.  96  N.  Y.  662,  47 
Am.  Rep.  75;  Bergen  County  Traction  Co. 
V.  Demarest,  62  N.  J.  L.  766,  72  Am.  St. 


vator  was  mismanaged,  was  out  of  repair,  or 
of  faulty  construction.  Steiskal  v.  Marshall 
Field  &  Co.  238  111.  92,  87  N.  E.  117,  af- 
firming 142  111.  App.  154. 

Where  a  passenger  is  injured  through 
the  falling  of  an  elevator,  evidence  tending 
to  prove  that  defendants  were  operating 
the  elevator  and  were  common  carriers  r.i 
passengers,  together  with  proof  of  the  ac- 
cident and  attending  circumstances  and 
plaintiff's  injuries,  raises  a  presumption 
of  negligence  upon  the  part  of  the  defend- 
ants, which  casts  upon  them  the  burden  of 
disproving  all  negligence,  and  upon  which 
plamtiff  is  entitled  to  go  to  the  jury.  Or- 
cutt  V.  Century  Bldg.  Co.  214  Mo.  35,  112 
S.  W.  632. 


Decisions  under  statutes. 

Under  Kirby's  Dig.  §  6607,  providing  that, 
where  a  person  is  injured  because  of  the 
negligence  of  railway  employees  to  keep  a 
lookout  for  persons,  the  company  shall  be 
liable,  and  the  burden  of  proof  shall  de- 
volve upon  it,  to  establish  the  fact  that  it 
performed  its  duty,  it  is  held,  in  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Fambro,  88  Ark.  12, 
114  S.  W.  230,  that  where  a  passenger 
boards  a  train  which  the  ticket  agent  told 
him  was  for  the  desired  destination,  and 
is  injured  while  alighting  therefrom  after 
being  told  by  a  brakeman  that  the  train 
did  not  go  to  such  destination,  and  while 
the  train  was  in  motion,  a  finding  that  he 
was  a  passenger  and  was  injured,  and  that 
the  injuries  were  caused  by  a  moving  train, 
establishes  a  prima  facie  case  of  negligence 
of  the  carrier. 

Seaboard  Air  Line  R.  Co.  y.  Thompson, 
67  Fla.  155,  48  So.  750,  following  Atlantic 
Coast  Line  R.  Co.  v.  Crosby,  63  Fla.  400, 
43  So.  318,  as  to  the  extent  of  the  statutory 
presumption  of  negligence  cast  upon  rail- 
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roads  by  the  statute  of  Florida,  in  cases 
of  personal  injuries  caused  by  the  opera- 
tion of  a  railroad,  holds  that  such  presump- 
tion only  casts  upon  the  carrier  the  burden 
of  affirmatively  showing  that  its  agents  ex- 
ercised all  ordinary  and  reasonable  care  and 
diligence,  and  there  ceases. 

Under  the  Georgia  statute  (Civil  Code 
1895,  §§  2321  and  2266,  construed  to- 
gether), where  a  passenger  is  injured  by 
the  running  of  a  car,  the  carrier  is  liable 
for  the  injury,  unless  it  shows  that  its 
agents  had  exercised  all  extraordinary  and 
reasonable  care  and  diligence  in  connection 
with  those  things  charged  by  the  passenger 
to  be  negligent.  Georgia  R.  &  Electric  Uo. 
y.  Gilleland,  133  Ga.  621,  66  S.  E.  944. 

A  presumption  of  negligence  does  not 
arise  under  the  Georgia  statute,  from  an 
injury  to  a  passenger,  until  it  appears  that 
the  proximate  cause  of  the  injury  was  oc- 
casioned through  the  operation  of  its  "lo- 
comotives, cars,  or  other  machinery,"  or  by 
the  act  or  misfeasance  of  some  person  in 
its  employment  and  service;  and  does  not 
arise  upon  proof  merely  that  the  plaintiff 
was  injured  by  the  explosion  of  a  torpedo 
run  over  by  an  engine.  Smith  v.  Atlantic 
Coast  Line  R.  Co.  5  Ga.  App.  219,  62  S.  E. 
1020. 

Under  a  statutory  count  for  the  death 
of  a  passenger  "by  reason  of  the  negligence 
and  carelessness  of  the  defendant  and  the 
unfitness  and  gross  carelessness  of  its  ser- 
vants and  agents  while  engaged  in  its  busi- 
ness," that  an  explosion  occurs  in  the  con- 
troller box  of  a  street  car  which,  up  to  the 
time  of  the  explosion  was  running  smooth- 
ly, is  not,  under  the  doctrine  of  res  ipsa 
loquitur,  a  showing  of  "gross  negligence" 
on  the  part  of  the  operatives  of  the  car. 
Martin  v.  Boston  &  N.  Street  R.  Co.  205 
Mass.  16,  91  N.  E.  159. 

A.C.  W. 
62 


818 


ARIZONA  SUPREME  COURT. 


Afb.| 


Rep.  685,  42  Atl.  729.  Numerous  authori- 
ties supporting  the  above  rule  are  collated 
in  a  valuable  note  to  Overcash  v.  Charlotte 
Electric  JR.  Light  &  P.  Co.  12  A.  &  E.  Ann. 
Cas.  1040. 

Under  this  general  rule,  it  would  appear 
that,  if  the  allegations  in  the  complaint  in 
tliis  case  are  equivalent  to  an  allegation  of 
derailment  or  wreck,  they  would  be  suffi- 
cient to  raise  the  presumption  of  negli- 
gence, which,  with  the  other  allegations  in 
the  complaint,  would  be  sufficient  to  con- 
stitute a  cause  of  action.  In  line  with 
these  authorities,  the  United  States  Su- 
preme Court,  in  the  case  of  Stokes  v.  Sal- 
tonstall,  supra,  held  with  reference  to  a 
stagecoach,  a  common  carrier  of  passen- 
gers at  that  time,  that  the  fact  that  the 
coach  was  upset  was  prima  facie  evidence 
of  negligence  and  carelessness.  This  case 
yrsLS  afterwards  approved  and  followed  by 
the  same  court  in  New  Jersey  R.  Co.  v. 
Pollard,  supra,  and  the  court  there  applied 
the  same  rule  to  a  railroad  train.  Tlie 
above  rule  is  predicated  upon  the  theory 
that  ''when  a  railway  car  is  thrown  from 
the  track,  and  a  passenger  is  thereby  in- 
jured, the  presumption  is  that  the  accident 
resulted  either  from  the  fact  that  the  track 
was  out  of  order  or  the  train  badly  man- 
aged, or  both  combined,  and  the  burden  is 
on  the  company  to  show  that  it  was  not 
negligent  in  any  respect."  The  complaint 
in  the  case  at  bar  has  charged  iacts  that 
raise  a  presumption  of  negligence  which 
would  suffice  to  put  the  defendant  upon  an- 
swer and  proof,  and  are  therefore  suffi- 
cient to  bring  it  within  the  foregoing  rule. 
The  appellant  cites  the  case  of  Valente  v. 
Sierra  R.  Co.  151  Cal.  534,  91  Pac.  481, 
in  support  of  this  assignment.  This  is  an 
interesting  case,  but  does  not  sustain  the 
position  of  the  appellant  on  this  issue. 
The  court  in  that  case  cites  the  rule  set 
forth  in  Shearman  k  Red  field  on  Negli- 
gence, %  59:  ''When  a  thing  which  causes 
injury  is  shown  to  be  under  the  manage- 
ment of  the  defendant,  and  the  accident  is 
such  as,  in  the  ordinary  course  of  things, 
does  not  happen  if  those  who  have  the  man- 
agement use  proper  care,  it  affords  rea- 
sonable evidence,  in  the  absence  of  expla- 
nation by  the  defendant,  that  the  accident 
arose  from  a  want  of  care;"  and  says:  "In 
accord  with  this  doctrine,  it  is  the  rule  in 
this  state  that  when  such  an  accident  is 
shown  by  the  plaintiff  or  admitted  by  the 
pleadings,  for  there  can  be  no  difference  in 
effect  between  the.  establishment  of  the  fact 
by  evidence  on  the  trial  and  the  admission 
of  that  fact  by  the  pleadings,  a  prima  facie 
case  of  negligence  on  the  part  of  the  de- 
fendant is  made,  which  is  sufficient  to  call 
upon  the  defendant  to  show  the  exercise  of 
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the  requisite  care,  and  thus  offset  the  pre- 
sumption of  negligence  arising  from  the 
happening  of  the  accident."  This  case  is 
cited  and  approved  by  the  same  court  in 
Bonneau  v.  North  Shore  R.  Co.  supra. 

The  appellant  urges  that  "the  court 
erred  in  refusing  to  set  aside  the  verdict  of 
the  jury,  for  the  reason  that  the  said  ver- 
dict was  contrary  to  the  evidence,  and  not 
sustained  thereby,  for  the  reason  that  there 
was  no  proof  of  negligence  on  the  part  of 
the  defendant,  and  the  presumption  of  neg- 
ligence was  rebutted  by  the  defendant." 
The  record  discloses  no  proof  of  negligence 
by  the  {Aaintiff  other  than  the  proof  of 
the  derailment  and  wreck.  The  testimony 
of  several  witnesses  was  introduced  by  the 
defendant  to  establish  the  good  condition  of 
the  track,  and  the  careful  handling  of  the 
train,  but  whether  the  testimony  of  these 
witnesses  was  sufficient  to  rebut  the  pre- 
sumption of  negligence  arising  from  the 
facts  proven  was  a  question  of  fact  for  the 
jury,  and  would  depend  upon  the  weight 
given  by  the  jury  to  the  testimony  of  the 
witnesses,  the  effect,  as  considered  by  the 
jury,  of  facts  and  circumstances  surround- 
ing or  attending  the  derailment  of  the 
train;  and  on  this  issue  the  jury  has  found 
against  the  appellant. 

It  is  next  urged  by  the  appellant  that 
"the  court  erred  in  refusing  to  set  aside 
the  verdict  of  the  jury,  for  the  reason  that 
the  amount  of  damages  assessed  by  the 
jury  was  and  is  excessive;  that  the  amount 
of  damages  awarded  to  the  plaintiff  was 
not  warranted  by  the  evidence  in  the  case, 
and  indicates  that  the  same  was  rendered 
by  the  jury  under  the  influence  of  passion 
or  prejudice."  We  would  from  the  evi- 
dence feel  inclined  to  that  view  of  the  case 
were  it  not  that  the  record  discloses  that 
the  trial  court  set  aside  on  this  ground  a 
verdict  for  $3,000  rendered  one  year  prior 
thereto,  and  that  on  this  occasion  the  same 
judge  presided,  heard  the  testimony,  saw 
the  plaintiff,  and  an  opportunity  to  form 
an  opinion  as  to  the  probable  permanent 
result  of  the  injury,  took  the  motion  for  a 
new  trial  on  these  grounds  under  advise- 
ment, and,  after  a  careful  consideration  of 
the  case,  denied  the  motion.  We  think 
that  he  was  thoroughly  advised  in  the 
premises,  and  had  opportunities  for  arriv- 
ing at  a  proper  conclusion  of  which  we 
cannot  avail  ourselves,  and  we  therefore 
decline  to  overrule  his  determination  of 
this  question. 

It  is  next  argued  that  the  court  erred 
in  refusing  to  instruct  the  jury,  at  the 
request  of  the  defendant,  as  fol]6ws: 
"You  are  instructed  that  negligence  is  the 
gist  of  the  plaintiff's  action  in  this  case, 
and  that  the  plaintiff  has  a  burden  on  her 
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part  of  proving  negligence  by  the  prepon- 
derance of  the  evidence."  The  refusal  to  so 
instruct  the  jury  in  this  case  would  be  re- 
versible error  if  the  same,  or  an  equivalent, 
instruction  had  not  been  elsewhere  given, 
but  the  court  elsewhere  charged  the  jury, 
"the  jury  is  instructed,  as  a  matter  of  law, 
that  the  defendant  is  not  required  to  show 
want  of  negligence  by  a  preponderance  of 
evidence.  .  .  .  The  plaintiff  must  estab- 
lish her  case  by  a  preponderance  of  the  evi- 
dence, and,  unless  the  plaintiff  has  shown 
by  a  preponderance  of  the  evidence  that 
she  was  injured  by  the  negligence  of  the 
defendant,  then  your  verdict  should  be  for 
the  defendant."  It  is  not  prejudicial  er- 
ror to  refuse  a  requested  instruction  when 
the  court  has  elsewhere  correctly  given 
substantially  the  declaration  of  the  law 
thus  requested.  Title  Guaranty  ft  S.  Co. 
▼.  Nichols   (Ariz.)    100  Pac.  825. 

It  is  next  urged  that  the  court  erred  in 
adding  to  its  instruction  on  the  preponder- 
ance of  evidence  the  following:  "In  consid- 
ering the  last  sentence,  that  the  plaintiff 
must  establish  her  case  by  a  preponderance 
of  the  evidence,  you  should,  of  course,  keep 
in  mind  that  rule  that  I  have  given  you  of 
the  presumption  of  negligence  from  the  evi- 
dence showing  that  an  accident  occurred." 
We  find  that  the  court  followed  the  lan- 
guage cited  with  the  words:  "The  jury 
are  bound  to  put  the  facts  and  circum- 
stances proved  by  the  defendant  into  the 
scale  against  the  presumption  upon  which 
the  plaintiff  relies,  and,  in  determining 
the  weight  to  be  given  to  the  former  as 
against  the  latter,  you  are  bound  to  apply 
the  rules,  as  a  matter  of  law,  that  the  bur- 
den of  proof  is  upon  the  plaintiff,  and  if, 
on  the  whole,  the  scale  does  not  preponder- 
ate in  favor  of  the  presumption,  and 
against  the  defendant's  proof,  the  plaintiff 
has  not  made  out  her  case,  and  your  ver- 
dict should  be  for  the  defendant."  This 
language  in  the  connection  in  which  it  was 
used  seems  to  protect  the  defendant  against 
any  prejudicial  effect  of  the  language  com- 
plained of. 

The  instructions  in  the  case,  taken  as  a 
whole,  appear  to  present  the  law  correct- 
ly to  the  jury,  and  to  have  been  as  favor- 
able to  the  defendant  as  it  could  require. 
This  is  apparent  from  the  last  assignment 
of  error,  wherein  it  is  urged  that  "the 
court  erred  in  refusing  to  set  aside  the  ver- 
dict and  to  grp'^t  the  defendant  a  new  trial, 
for  the  reason  that  said  verdict  was  con- 
trary to  the  instructions  of  the  court." 
This  position  could  only  be  maintained  by 
conceding  the  construction  placed  by  the 
appellant  upon  the  evidence  in  the  case. 
The  court  properly  instructed  the  jury  rel- 
j»*»ve  to  the  manner  of  considering  the  evi- 
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dence,  but  it  could  not  instruct  the  jury 
in  regard  to  the  weight  they  should  give 
any  part  of  the  evidence  offered  by  the  wit- 
nesses for  either  the  plaintiff  or  the  de- 
fendant, and  it  was  because  of  the  differ- 
ence between  the  jurors  and  the  defendant 
in  regard  to  the  weight  of  certain  testi- 
mony, or  the  legitimate  effect  of  certain 
facts  or  circumstances  established  by  un- 
disputed testimony,  that  a  verdict  was 
found  by  the  jury  that  was  unsatisfactory 
to  the  appellant.  The  jury  returned  a  ver- 
dict that  they  had  evidently  agreed  upon, 
because  they  either  failed  to  credit  entire- 
ly the  oral  testimony  of  the  witnesses,  or 
declined  to  believe  the  effect  of  the  facts 
established  by  such  testimony  to  be  such 
as  witnesses  or  appellant  claimed.  This 
was  their  province,  and,  while  the  court 
may  differ  with  the  jury  as  to  the  relative 
weight  or  effect  of  conflicting  evidence,  it 
will  never  set  aside  a  verdict  of  a  jury 
when  there  is  any  substantial  evidence  in 
the  record  to  support  the  jury's  findings. 
There  being  substantial  evidence  in  the  rec- 
ord to  support  the  finding  of  the  jury, 
this  court  will  not  pass  upon  the  weight 
of  the  evidence  or  the  credibility  of  the 
witnesses. 

There  appears  in  the  record  no  rever- 
sible error,  and  the  judgment  of  the  lower 
court  is  affirmed.    ' 

Kent,  Ch.  J.,  and  licwis  and  Doe,  JJ., 
concur. 

Petition  for  rehearing  denied  May  21. 
1910.  ' 
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IRMA  H.  SINGER 

V. 

PARRIE  LOU  SINGER,  Appt 

(—  Ala.  — ,  51  So.  765.) 

Divorce  —  multifariousness  —  proper- 
ty rights. 

A  bill  for  divorce  is  not  rendered  multi- 
farious by  joining  therein  a  prayer  for  a 
conveyance  by  the  husband  to  the  wife  of 
lands  paid  for  with  her  funds  the  title  to 
which  was  taken  in  his  name. 

(January  18,  1910.) 


Note,  —  Bight  to  join  prayer  for  return 
of  plaintiff* s  property  with  prayer  for 
divorce. 

Whether  such  a  uniting  of  prayers  is 
open  to  the  objection  of  multifariousness 
seems  to  depend  upon  whether  the  property 
rights  asserted  grow  out  of  the  marriage 
relation.    If  they  do,  as  for  instance  where 
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APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Chambers 
County  overruling  a  demurrer  to  a  bill 
filed  for  a  divorce  and  to  compel  the  trans- 
fer by  the  defendant  to  plaintiff  of  certain 
lands.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Strother,  Hlnes,  &  Fuller  for 
appellant. 

Messrs.  E.  C.  Oliver  and  O.  S.  Moon 
for  appellee. 

Simpson,  J.,  delivered  the  opinion  of 
the  court: 

The  bill  in  this  case  was  filed  by  the  ap- 
pellee against  the  appellant,  praying  a  di- 
vorce a  vinculo',  and  also  that  the  defend- 
ant be  required  to  convey  to  her  certain 
lands  which  had  been  paid  for  with  funds 
belonging  to  the  complainant,  or  that  the 
court  will  devest  the  legal  title  to  said 
lands  out  of  the  respondent,  and  vest  the 
same  in  complainant.  This  appeal  is  from 
a  decree  overruling  a  demurrer  to  the  bill. 

The  question  of  multifariousness  in  bills 
in  equity  has  been  perplexing  to  courts  and 
text  writers;  so  much  so  that  it  has  some- 


times been  said  that  no  general  rules  en  be 
made  applicable  to  every  case,  but  the  cir- 
cumstances of  each  case  must  largely  go?- 
em  the  discretion  of  the  court   We  h« 
recently    considered    the    subject  at  soid^ 
length,   and   referred    to   the  general  niks 
suggested  by  eminent  text  writers.  Bentlev 
v.  Barnes,   155  Ala.  659,  663,  47  So.  isi 
The    question    comes    up    more  freqaentlj 
where  there  are  several  parties,  vanouslj 
interested  in  the  matters  of  litigation,  il- 
though  it  is  a  rule  that,  even  where  there 
is  but  one  defendant,  a  bill  is  multifarious 
which  seeks  relief  as  to  two  distinct  sub- 
jects having  no  connection  with  or  dej^i- 
ence  on  each  other.     In  our  own  case  of 
Heinz  v.  White,  105  Ala.  670,  17  So.  ISi. 
the  bill  was  held  to  be  multifarious,  becaim 
the    facts    averred    were    inconsistent,  aci 
the    rights   of   the   complainant  under  the 
two    phases    of    the    bill    were*incoD5iste!:t 
with  each  other,  and  the  relief  prayed  ^m 
wholly  different.     In   the  case  of  Truss  v. 
Miller,   116  Ala.  505,  22  So.  866,  wc  siii 
that,  while  multifariousness  is  not  (^^iVa 
of  accurate  definition,  ''it  is  described  gen- 
erally as  the  joinder  of  distinct  and  inde- 


the  plaintiff  claims  relief  in  respect  of  com- 
munity property,  the  uniting  of  a  prayer 
for  such  relief  with  a  prayer  for  divorce  is 
generally  held  not  to  constitute  a  mis- 
joinder. 

Thus,  the  right  to  demand  a  division  of 
the  common  property  in  a  divorce  proceed- 
ing was  upheld  in  Kashaw  v.  Knshaw,  3 
Cal.  312,  where  the  court  said:  "The  act 
in  relation  to  husband  and  wife  declares 
that  in  case  of  the  dissolution  of  the  mar- 
riage by  a  court  of  competent  jurisdiction, 
the  common  property  shall  be  equally  divid- 
ed between  the  parties ;  and  the  court  grant- 
ing the  decree  shall  make  such  order  for  the 
division  of  the  common  property.  .  .  . 
It  seems,  from  this,  to  be  beyond  dispute, 
that  a  partition  of  the  common  property  is 
one  of  the  direct  results  of  a  decree  for  di- 
vorce, and  is  part  and  parcel  of  the  decree 
to  be  rendered,  and  consequently  is  neces- 
sarily one  of  the  proper  subjects  of  the  ac- 
tion. How,  then,  can  its  introduction  ren- 
der the  bill  subject  to  the  charge  of  multi- 
fariousness? The  bill  would  really  not  be 
perfect  without  it,  for  the  purpose  of  obtain- 
ing the  decree  of  division,  as  contemplated 
by  the  law.  All  pleading  is  to  be  taken 
most  strongly  against  the  pleader,  and,  in 
the  absence  of  an  allegation  that  there  is 
common  property,  the  presumption  would 
be  that  there  was  none.  So  it  is  exceeding- 
ly proper  for  the  information  of  the  court, 
and  for  its  proper  action,  to  disclose  spe- 
cifically, if  possible,  in  what  the  common 
property  consists,  its  nature,  and  value;  and 
as  the  one  half  of  it  is  equitably  the  right 
of  the  plaintiff,  and  to  be  so  determined  in 
this  action,  she  may  well  make  a  party  of 
anyone  claiming  an  interest  in  it,  in  order 
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that  she  may  obtain   a  complete  detersi* 
nation." 

But  the  California  court  held  in  Cob- 
mings  V.  Cummings  (Cal.)  14  Pac  3»-l 
that  an  action  for  divorce  was  impro^eTW 
united  with  an  action  to  set  aside  for  fra'-ii 
the  husband's  conveyance  of  alleged  con- 
munity  property,  the  transferees  hanti: 
been  joined  as  defendants,  remarking  thit 
such  actions  did  not  come  within  any  C'^- 
of  the  several  classes  prescribed  in  t-« 
statute  relating  to  the  joinder  of  acticr.v 
The  court  also  invoked  the  California  nk 
that  an  action  to  avoid,  for  fraud,  the  hus- 
band's conveyance  of  community  property 
cannot  be  maintained  by  the  wife  while  t^ 
marriage  bond  exists,  saying  that  therei-T* 
the  remedy  was  by  additional  proceediES 
after  the  granting  of  the  divorce. 

In  the  light  of  Code  provisions  that  "sf^ 
aration  from  bed  and  board  carries  with  it 
separation  of  goods  and  effects,"  and  t^-i 
it  "puts  an  end  to  their  conjugal  coha^*" 
tion  and  to  the  common  concerns  which  c 
is  ted  between   them,"   and    that  pendir:  i 
suit  for  separation  the  wife  may  require  x' 
inventory  of  community  property,  and  in 
alienation  by  the  husband  shall  be  nuil- 
it  was  held  in  Williams  v.  Goss,  43  La.  Aa 
868,  9  So.  750,  that  a  demand  for  paniti- 
of  community  property  could  be  cuinulat* 
with  a  demand  for  separation  from  bed  ■= 
board. 

It  was  held  in  Hodecker  v.  Hodecke:.  2 
Misc.  641,  46  N.  Y.  Supp.  1073,  affinnel  i 
25  App.  Div.  632,  50  N.  Y.  Supp,  112:s.  t' ; 
a  wife's  complaint  for  separation  wa^  ' 
demurrable  upon  the  ground  that  it  stit^ 
more  than  one  cause  of  action,  wh"'* 
contained   allegations    concerning  the  V: 
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pendent  matters  ,thGreby  confounding  them; 
or  the  uniting,  in  one  bill,  of  several  mat- 
ters perfectly  distinct  and  unconnected 
against  one  defendant."  In  that  case  this 
court  held  that  a  bill  which  sought  contri- 
bution from  one  joint  maker  of  a  note  se- 
cured by  a  mortgage,  and  also  that  a  por- 
tion of  the  land  be  declared  subject  to  a 
vendor's  lien,  etc.,  was  not  multifarious. 

The  only  case  referred  to  in  the  brief  of 
the  appellant  is  that  of  Prickett  y.  Prick- 
ett,  147  Ala.  494,  42  So.  408,  and  it  is 
probably  nearer  to  this  case,  in  facts,  than 
any  case  we  have.  The  bill  in  that  case 
"sought  ito  enforce  a  resulting  trust  in  land, 
and,  at  the  same  time,  on  independent  aver- 
ments, sought  to  have  alimony  decreed  to 
complainant  out  of  the  estate  of  the  re- 
spondent." This  court  said:  "These  were 
distinct  and  separate  subjects,  and  in  no 
way  connected  the  one  with  the  other.  The 
relief  prayed  for  is  likewise  separate  and 
distinct.  The  bill,  therefore,  was  demur- 
rable for  multifariousness."  That  was  not 
a  bill  for  divorce,  but  sought  to  have  the 
resulting  trust  declared  in  the  land,  and 
also  to  compel  the  husband  to  provide  for 
the  maintenance  and  support  of  his  wife. 


In  the  case  of  People  ex  rel.  Pierce  v. 
Morrill,  26  Cal.  336,  the  bill  prayed  that 
a  patent  (from  the  state)  be  canceled,  that 
one  of  the  defendants  be  enjoined  from 
prosecuting  certain  suits  for  taking  asphal- 
tum  from  the  land,  and  from  removing  as- 
phaltum.  The  court  said  that  the  objection 
of  multifariousness  "is  in  many  cases  a  mat- 
ter of  discretion,  and  no  general  rule  can 
be  laid  down  on  the  subject.  .  .  .  The 
parties  are  all  interested  in  the  principal 
question  raised  by  the  complaint;  the  is- 
sues tendered  are  simple,  and  foreshadow 
no  embarrassment  to  a  co^ivenient  and  or- 
derly trial;  and  by  the  joinder  objected  to 
a  multiplicity  of  suits  has  been  avoided." 
Page  361.  The  bill  was  consequently  held 
not  multifarious. 

In  a  case  in  the  New  Jersey  chancei*y 
court,  where  it  was  sought  to  prosecute  in 
the  same  action  a  claim  against  the  execu- 
tor and  against  the  estate,  the  court  said: 
"No  general  rule  defining  what  causes  of 
action  may  be  properly  joined,  and  what 
cannot,  can  be  laid  down.  The  question 
is  always  one  of  convenience  in  conducting 
.a  suit,  and  not  of  principle,  and  is  addressed 
to  the  sound  discretion  of  the  court  [citing 


band's  deceitful  conduct  in  obtaining  a  re- 
lease of  dower,  and  a  prayer  that  he  be  re- 
strained from  conveying  away  his  property 
to  defeat  her  dower. 

On  the  other  hand,  where  the  property 
rights  asserted  do  not  arise  from  the  mar- 
riage relation,  it  is  generally  held  that 
a  cause  of  action  in  respect  thereof  cannot 
be  joined  with  a  cause  of  action  for  divorce. 

It  was  held  in  Fritz  v.  Fritz,  23  Ind.  388, 
that  such  prayers  may  be  joined  unless  the 
union  constitutes  a  misjoinder,  in  which 
case  objection  must  be  raised  by  way  of 
demurrer. 

A  misjoinder  occurs  where  an  action  to 
annul  a  marriage  upon  the  ground  that 
at  the  time  it  was  solemnized,  the  plaintifT 
had  a  husband  living,  is  united  with  an  ac- 
tion to  quiet  title  to  her  separate  estate, 
in  which  the  defendant  falsely  claims  an 
interest.     Uhl  v.  Uhl,  62  Cal.  260. 

And  citing  Uhl  v.  Uhl,  the  court  in 
Peck  V.  Peck,  66  Mich.  686,  33  N.  AV.  893, 
held  that  a  divorce  suit  was  not  a  proper 
proceeding  in  which  to  demand  an  account- 
ing by  the  husband  for  the  wife's  separate 
property.  It  was  remarked  that  such  prop- 
erty did  not  grow  out  of  the  marriage  re- 
lation, that  it  was  subject  to  her  entire 
control  independent  of  her  husband,  and 
that  its  recovery  therefore  had  no  relation 
to  the  divorce  suit,  and  should  have  been 
sought  in  an  independent  suit. 

So,  a  husband's  bill  for  divorce  contain- 
ing a  prayer  for  quieting  his  title  to  prop- 
erty purchased  with  his  money,  but  taken 
in  the  wife's  name,  is  demurrable  for  mis- 
joinder. Reed  v.  Reed,  70  Neb.  775,  98  N. 
W.  76.  So,  also,  where  he  unites  a  prayer 
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that  she  be  declared  a  trustee  of  such  prop- 
erty for  his  benefit.  Reed  v.  Reed,  70  Neb. 
779,  98  N.  W.  73. 

On  the  other  hand,  it  was  held  in  Arm- 
strong V.  Armstrong,  32  Miss.  279,  that  a 
wife  suing  for  a  divorce  could  include  in  the 
bill  a  demand  for  her  separate  estate,  which 
had  been  appropriated  by  the  husband  to 
his  own  use.  Here  the  court  said  that  she 
could  not  assert  her  claim  at  law,  because 
she  was  incapable  of  suing  her  husband  at 
law,  and  that,  the  remedy  being  equitable, 
its  joinder  with  the  bill  for  a  divorce  could 
be  justified  under  the  rule  relating  to  the 
prevention  of  a  multiplicity  of  suits. 

The  case  of  Dunbar  v.  Dunbar,  4  Ohio 
Dec.  Reprint,  237,  has  been  referred  to  as 
deciding  that  a  suit  for  the  reconveyance 
to  the  husband  of  property  conveyed  by  him 
to  the  wife  in  reliance  upon  an  ag^reement 
to  make  mutual  wills  cannot  be  joined  with 
his  action  for  divorce  upon  the  ground  of 
gross  neglect  of  duty  in  gottine  possession 
of  such  property,  and  then  attempting  to 
drive  him  from  tlieir  home.  It  should  be 
noted,  however,  that  the  court  said  that 
the  petition  was  demurrable  because  the 
facts  stated  did  not  show  such  gross  neg- 
lect of  duty  as  constituted  ground  for  a 
divorce,  and  then  merely  added  that  the 
equitable  relief  sought  could  not  be  granted 
in  that  proceeding.  Whether,  if  sufficient 
facts  had  been  stated  to  warrant  a  divorce, 
the  petition  would  have  been  regarded  as 
multifarious  is  a  question  that  does  not 
seem  really  to  have  been  decided,  for  the 
demurrer  was  put  upon  the  ground  that  the 
petition  did  not  state  facts  sufficient  to  con- 
'  stitute  a  cause  of  action.  L.  A.  W. 
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cases].  If  it  appears  that  the  causes  of  ac- 
tion or  claims  are  so  dissimilar  or  distinct 
in  their  nature  that  they  cannot  be  heard 
and  determined  together,  but  must  be  heard 
piecemeal, — first  one  and  then  the  other, — 
a  clear  case  of  fatal  misjoinder  is  present- 
ed; but  where  a  complainant  has  two  good 
causes  of  action,  each  furnishing  the  foim- 
dation  of  a  separate  suit,  one  the  natural 
outgrowth  of  the  other  or  growing  out  of 
the  same  subject-matter,  .  .  .  and  the 
suit  has  a  single  object,  they  may  be  prop, 
erly  joined,  and  the  objection  of  multifa- 
riousness or  misjoinder  will  not  be  sus- 
tained,"— citing  authorities.  Ferry  v.  Lai- 
ble,  27  N.  J.  Eq.  146,  150. 

In  another  case,  in  the  same  court,  in 
which  the  widow  set  up  an  equitable  estate 
in  the  lands  of  her  husband's  estate,  and 
prayer  also,  in  the  alternative,  that  dower 
be  assigned  for  her  in  the  same,  the  court 
said:  "But  the  court  not  only  may,  but 
must  of  necessity,  inquire  of  what  estate 
the  husband  died  seised,  and  this  involves 
an  inquiry  into  the  nature  and  character 
of  the  husband's  right  to  the  estate.  .  .  . 
An  objection  to  a  bill  on  the  ground  of 
multifariousness  frequently  resolves  itself 
into  a  question  of  expediency.  On  the  one 
hand,  the  bill  should  be  sufficiently  exten- 
sive to  answer  the  purposes  of  complete 
justice;  on  the  other  hand,  distinct  and  in- 
dependent matters  are  not  to  be  united  in 
the  same  bill.  The  matters  in  this  bill  are 
not  so  distinct  and  independent  as  techni- 
cally to  constitute  the  vice  of  multifarious- 
ness." Rockwell  v.  Morgan,  13  N.  J.  Eq. 
384-386. 

It  is  stated  that  "the  rule  in  equity  has 
always  been  that  property  shall  be  restored 
to  the  wife,  upon  a  dissolution  of  the  mar- 
riage, because  of  the  husband's  misconduct, 
which  belonged  to  her  at  the  time  of  the 
marriage,  and  which  the  husband  had  se- 
cured by  unfair  means  to  be  vested  in  him" 
(14  Cyc.  Law  &  Proc.  p.  790);  also,  that 
"ordinarily  an  application  for  a  restoration 
or  division  of  property  may  be  made  sep- 
arately or  be  included  in  the  petition  for 
divorce"  (14  Cyc.  Law  &  Proc.  pp.  792, 
793). 

Some  of  the  cases  referred  to  in  the  text 
cited  seem  to  rest  upon  a  statute  (Meehan 
v.  Meehan,  2  Barb.  377;  Holmes  v.  Holmes, 
4  Barb.  295 ) ;  but  in  the  case  last  cited  the 
point  was  made  that  the  statute  provided 
only  for  the  case  of  a  divorce  a  vinculo,  and 
was  not  applicable  to  a  cause  of  divorce  a 
mensay  and  the  court  says  :  "I  understand 
that  courts  of  equity,  in  cases  of  divorce 
or  separation,  independent  of  the  statute 
referred  to,  have  the  power  of  restoring  to 
the  wife  the  whole  or  a  portion  of  her  prop- 
erty, and  of  restraining  the  husband  from 
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receiving  gifts  or  legacies  to  her  after  such 
divorce  or  separation."     Pages  297,  298. 

The  supreme  court  of  Mississippi  held 
that  on  a  divorce  a  vinculo  "the  property 
which  he  obtained  by  the  marriage  will  be 
decreed  to  the  wife"  (Tewksbury  ▼.  Tewki- 
bury,  4  How.  [Miss.]  109,  113);  bui  the 
case  upon  which  this  case  is  based  seemi  to 
be  incomplete  in  the  book,  and  does  not 
decide  the  point. 

The  supreme  court  of  Texas  holds  that  ii 
granting  a  divorce  the  court  may  make  a  di- 
vision of  the  community  property;  but  that 
seems  to  be  based  on  a  statute,  and  prob- 
ably results  from  the  law  in  regard  to  com- 
munity property  in  that  state.  Trimble  t. 
Trimble,  15  Tex.  18. 

The  supreme  court  of  Wisoonsin  seems  to 
take  it  as  a  matter  of  course  that,  in  grant- 
ing a  decree  for  divorce,  the  eourt  will  ren- 
der a  judgment  for  the  return  to  the  wif« 
of  her  separate  money  and  property.  PauK 
V.  Pauly,  69  Wis.  420,  424,  34  N.  W.  512. 

The  supreme  court  of  Tennessee  deeree.1 
a  divorce,  and  that  the  wife's  propertj 
(which  the  husband  had  promised  to  settl« 
on  her,  but  had  not)  be  restored  to  her. 
Sharp  v.  Sharp,  2  Sneed,  496,  500. 

One  of  the  grounds  of  equitable  jurisdiC' 
tion  is  to  avoid  a  multiplicity  of  suits,  and 
where  the  only  two  parties  interested  are 
before  the  court,  and  there  is  no  repugnan- 
cy, and  no  mixing  of  incongruous  subject^. 
there  seems  to  be  no  reason  why  it  should 
be  necessary  to  have  two  suits.     In  fact,  in 
the  present  case,  there  is  no  question  about 
the*  right  to  provide  for  alimony,  and,  in  or- 
der to  act  intelligently  on  that  question,  it 
is  necessary  that  the  court  ascertain  vh^it 
property  the  husband  has  and  what  prop- 
erty the  wife  has,  and  if  the  point  is  rai^-.l 
that     certain     property,    standing     in    his 
name,  really  belongs  to  her,  it  seems  that 
this  is  the  most  convenient  and  appropri.it<> 
time  and  way  to  settle  that  matter,  in  order 
that  complete  justice  may  be  accomplished. 

The  decree  of  the  chancellor  is  affirmed. 

Dowdell,    Ch.    J.,    and   McClei:aii   ack! 
May  field,  J  J.,  concur. 
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E.  M.  NEIDHARDT,  Respt., 

CITY  OF  MINNEAPOLIS,  Appt 

(—  Minn.  — ,  127  N.  W.  434.) 

Municipal  corporation  —  raral  ^vaj 
care  required. 
1.  A  municipality  is  not  required  to  < 
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ercise  the  same  care  in  grading  and  con- 
structing a  rural  w&y  as  when  improving 
a  street  in  the  populous  portions  of  the 
city. 

Same  «  grade  «  width. 

2.  In  improving  and  maintaining  such 
roadways,  the  city  is  not  required  to 
grade  or  improve  to  the  entire  width  of 
the  highway. 

Same  —  covered  culvert. 

3.  A  covered  culvert  extending  across  a 
rural  driveway,  and  ending  abruptly  7^ 
feet  beyond  the  line  of  the  way  improved 
for  travel,  ordinarily  would  not  be  held 
negligent  construction. 

Same  —  negligence  —  question  for  jury. 

4.  In  this  instance  the  culvert  was  placed 
at  a  part  of  the  driveway  which  was 
crossed  by  a  substantial  bridge.  This  and 
other  circumstances  surrounding  the  place 
made  defendant's  negligence  a  question  for 
the  jury. 

Proximate  cause  —  defective  highway 
—  injury  to  pedestrian. 

6.  Where  one  upon  a  highway  is  forced 
off  to  the  side  of  the  traveled  way  by  a 
rapidly  approaching  vehicle,  and  is  in- 
jured by  falling  into  an  opening  upon  the 


side  of  the  traveled  way,  the  negligence, 
if  found,  in  leaving  the  opening  unguarded, 
was  the  proximate  cause  of  the  injury. 

Negligence  —  pedestrian   on   left  side 
of  street. 

6.  It  is  not,  as  between  a  pedestrian 
and  the  municipality,  negligence  as  a  mat- 
ter of  law  to  walk  upon  the  left  side  of  a 
street  or  driveway,  nor,  for  the  purpose  of 
avoiding  a  rapidly  approaching  vehicle,  to 
turn  to  the  left. 

(August  10,   1010.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Hennepin  County 
denying  a  new  trial  after  verdict  for  plain- 
tiff in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  Healy,  A.  C.  Finney, 
and   Clyde  R.   White,   for   appellant: 

With  respect  to  country  roads  within  the 
city  limits,  if  a  portion  of  the  width  of 
the  road  is  kept  in  a  smooth  condition  and 


Note.  —  Duty  of  tnunicipalitif  as  to  coti- 
dition  of  rural  highumy  within  city 
or  village  limits. 

Cases  are  omitted  which  merely  discuss 
the  duty  of  a  municipality  to  open  new 
streets  in  the  suburbs  to  meet  the  increas- 
ing demands  of  the  public;  the  note  bein;^ 
limited  to  the  duty  of  the  municipality  af- 
ter   the    streets   are   opened. 

It  is  the  dut^  of  municipal  corporations 
to  exercise  ordinary  care  and  prudence  to 
keep  all  its  streets,  roads,  and  sidewalks  in 
a  reasonably  safe  condition  for  travel.  For 
illustrations  of  this  proposition,  see,  inter 
alia,  Flora  v.  Naney,  136  111.  45,  26  N.  E. 
645;  Bunker  Hill  v.  Pearson,  46  HI.  App. 
47;  South  Omaha  v.  Powell,  50  Neb.  708,  70 
N.  W.  301. 

Their  obligations  in  this  regard  are  not 
lessened  by  the  peculiarities  of  tlie  loca- 
tion or  the  extent  of  the  use.  Flora  v. 
Naney,  supra;  Decatur  v.  Besten,  169  111. 
340,  48  N.  E.  186  (sidewalk);  McLeans- 
boro  V.  Lay,  29  111.  App.  478  (sidewalk); 
Vandalia  v.  Ropp,  39  111.  App.  344  (cross 
walk)  Bunker  Hill  v.  Pearson,  supra 
(cross  walk) ;  South  Omaha  v.  Powell, 
supra  (bridge);  Wall  v.  Pittsburg,  205  Pa. 
48,  54'Xtl.  497. 

Hence,  they  must  use  ordinary  care  to 
keep  their  roads,  streets,  and  sidewalks  in 
a  reasonably  safe  condition,  even  though 
located  in  the  sparsely  settled  suburbs  or 
outskirts  of  the  city,  but  within  its  corpo- 
rate limits,  though  not  so  much  in  use  as  in 
the  more  frequented  parts  of  the  city,  and 
though  rural  in  character.  Seward  v.  Wil- 
minji^on,  2  Marv.  (Del.)  189,  42  Atl.  451 
(dirt  footpath);  Flora  v.  Naney  (side- 
•  walk);  Decatur  v.  Besten;  and  McT^ans- 
boro  V.  Lay  (sidewalk), — supra;  Bunker 
29  L.R.A.(N.S.) 


Hill  V.  Pearson,  supra  (cross  walk);  Mt. 
Morris  v.  Kanode,  98  111.  App.  373  (hole 
washed  in  side  of  traveled  way  of  road, 
causing  vehicle  to  break  and  injury  to 
traveler)    South   Omaha  v.   Powell,   supra. 

Thus  in  Seward  v.  Wilminpton,  supra, 
where  plaintiff  was  injured  by  stepping  into 
a  hole,  some  10  or  12  inches  deep,  in  an 
unpaved  footway  near  the  outskirts  of  the 
city,  the  court  in  charging  the  jury  said: 
"If  the  city  allow  and  throw  open  to  use  a 
footway  used  by  the  public,  it  is  not  nec- 
essary that  it  should  be  paved,  but  the  city 
is  as  much  bound  to  keep  such  a  passage- 
way safe  in  the  outskirts  of  the  city,  and 
fronting  on  lots  not  built  upon,  as  in  the 
crowded  thoroughfares.  It  is  true  that 
greater  care  would  be  required  in  most  fre- 
quented streets,  but  a  commensurate  de- 
gree of  care  and  diligence  must  be  used  in 
all  parts  of  the  city,  in  order  to  insure  the 
safety  of  the  travelinj^f  public." 

In  Rockford  v.  Hollenbeck,  34  111.  App. 
40,  the  court  said:  "Appellant  insists, 
however,  that  even  if  the  sidewalk  was 
not  in  such  repair  as  would  make  it  reason- 
ably safe  for  persons  using  proper  care, 
still  in  this  case  the  city  is  not  liable,  be- 
cause the  sidewalk  was  just  on  the  extreme 
limits  of  the  city,  near  the  open  prairie, 
where  but  few  persons  lived  and  used  it.  It 
is  true  the  walk  was  somewhat  remote 
from  the  center  of  the  city,  and  that  no 
great  amount  of  travel  went  over  it;  and 
it  is  also  true  that  cities  are  not  bound  to 
use  the  same  degree  of  care  over  such  re- 
mote walks,  that  are  used  but  little,  as 
they  are  those  nearer  the  center  and  which 
are  constantly  used ;  but  it  is  not  true  as  a 
matter  of  law  that  cities  may  entirely  or 
substantially  ignore  their  outside  walks, 
and  give  them   little  or  no  attention.     If 
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safe  find  convenient  for  travel,  the  city  dis- 
charges its  duty. 

Thomp.  Neg.  §§  6008,  6009;  Tarras  v. 
Winona,  71  Minn.  22,  23  N.  W.  505;  King 
V.  Ft.  Ann,  180  N.  Y.  496,  73  N.  E.  481; 
Sutphen  v.  North  Hempstead,  80  Hun,  409, 
30  N.  Y.  Supp.  128;  Howard  v.  North 
Bridgewater,  16  Pick.  189;  Zettler  v.  At- 
lanta, 66  Ga.  195;  Nelson  v.  Spokane,  45 
Wash.  31,  8  L.R.A.(N.S.)  636,  122  Am. 
St  Rep.  881,  87  Pac.  1048,  13  A.  k  E. 
Ann.  Cas.  280 ;  Monongahela  City  v.  Fischer, 
111  Pa.  9,  56  Am.  Rep.  241,  2  Atl.  87; 
Ruppenthal  v.  St.  Louis,  190  Mo.  213,  88 
S.  W.  012;  Ely  V.  St.  Louis,  181  Mo.  723, 
81  S.  W.  168;  Rankin  v.  Smith,  63  111. 
App.  622;  Butler  y.  Oxford,  69  Miss.  618, 
13  So.  626;  Herndon  v.  Salt  Lake  City, 
34  Utah,  65,  131  Am.  St.  Rep.  827,  95 
Pac.  646. 

A  city  is  not  ordinarily  bound  to  make 
repairs  nor  to  erect  barriers  outside  the 
traveled  path,  its  duty  in  that  respect  is 
generally  accomplished  by  making  and  keep- 
ing a  sufficient  breadth  of  the  located  road 
in  a  condition  reasonably  smooth  and  safe 
for  travel. 


Thomp.  Neg.  §  6009;  Maoomber  t.  Tion- 
ton,  100  Mass.  255;  Farrcll  t.  Oldtovn, 
69  Me.  72;  Hall  v.  Unity,  57  Me.  629;  Mar- 
shall  v.  Ipswich,  110  Mass.  522. 

There  is  no  duty  on  the  part  of  t  munic- 
ipality to  erect  barriers  to  keep  peopk 
from  straying  from  the  highway. 

Dill.  Mun.  Corp.  §  1005;  Thomp.  Neg.  f 
6058;  Spencer  v.  Mayfield,  43  In<L  App. 
134,  85  N.  E.  23;  Ray  v.  St.  Paul,  40  Minn. 
459,  42  N.  W.  297;  McHugh  t.  St  Vaul, 
67  Minn.  441,  70  N.  W.  6;  Tarras  v.  Win- 
ona,  71  Minn.  23,  73  N.  W.  505;  Heradon 
V.  Salt  Lake  City,  supra;  Sptrhawk  t. 
Salem,  1  Allen,  30,  79  Am.  Dec  700;  Daih 
V.  Worcester,  131  Mass.  452;  Hudson  t. 
Malborough,  154  Mass.  218,  28  X.  £.  HT. 

The  foregoing  rules  apply,  except  where 
there  are  excavations,  chasms,  precipices, 
or  obstructions  outside  the  traveled  pith 
and  so  near  thereto  that,  combined  with 
the  ordinary  accidents  of  travel,  they  are 
liable  to  result  in  injury  to  traTelers,  » 
pecially  in  the  nighttime. 

Thomp.  Neg.  §  6065;  Hannibal  t.  Camp- 
bell, 30  C.  C.  A.  63,  57  U.  S.  App.  484, 86 
Fed.  297 ;  Denver  v.  Johnson,  8  Colo.  App. 


there  be  travel  enough  to  justify  the  build- 
ing of  a  sidewalk,  then  the  city  cannot 
allow  it  to  become  a  trap  or  go  into  decay, 
so  that  a  misstep  will  trip  the  unwary  pe- 
destrian. While  there  is  no  precise  rule  to 
gauge  the  different  degrees  of  care  required 
for  different  walks,  depending  on  their  lo- 
cality and  amount  of  use,  cities  must  tftill 
be  held  to  a  reasonable  degree  of  care  and 
watchfulness  over  all  their  walks  wherever 
they  may  be.  If  a  city  would  avoid  respon- 
sibility for  accidents  happening  upon  walks 
little  used,  or  not  needed,  they  should  take 
them  up;  otherwise  they  must  watch  them, 
and  not  allow  them  to  become  dangerous." 

A  city  having  full  powers  of  taxation 
cannot  be  excused  for  failure  to  repair  a 
dangerous  place  in  a  street,  although  it 
was  but  little  used  by  the  public,  by  the 
fact  that  it  had  expended  all  its  available 
funds  on  streets  in  a  more  populous  part  of 
the  city.  Whitfield  v.  Meridian,  66  Miss. 
570,  4  L.R.A.  834,  14  Am.  St.  Rep.  596,  6 
So.  244. 

But  what  will  constitute  ordinary  care  in 
keeping  roads,  streets,  and  walks  in  repair 
\cill  depend  to  some  extent  on  their  loca- 
tion and  the  extent  of  their  use.  Miller  v. 
Mullan,  17  Idaho,  28,  104  Pac.  660;  Bunker 
Hill  v.  Pearson,  supra;  Fitz  v.  Boston,  4 
Cush.  365  (road  through  unsettled  and  un- 
frequented part  of  city) ;  Tarras  v.  Wino- 
na, 71  Minn.  22,  73  N.  W.  505  (road 
through  unsettled  part  of  city,  leading  into 
country) ;  Monongahela  City  v.  Fischer,  111 
Pa.  9,  56  Am.  Rep.  241,  2  Atl.  87 ;  Chambers 
V.  Braddock,  34  Pa.  Super.  Ct.  407;  Nelson 
v.  Spokane,  45  Wash.  31,  8  L.R.A.(N.S.) 
636,  122  Am.  St.  Rep.  881,  87  Pac.  1048,  13 
A.  &  E.  Ann.  Cas.  280. 
29  L.R.A.(N.S.) 


And  this  is  usually  a  queitiou  lor  toe 
jury.  Bunker  Hill  v.  Pearson,  snpra: 
Forker  v.  Sandy  Lake,  130  Pa.  123, 18  Ad 
609;  Wall  v.  Pittsburg,  supra. 

It  was  said  in  Fitz  v.  Boston,  lupra*- 
"The  question  is.  What  is  safe  and  convefi- 
lent? — and  this  may  depend  on  the  quanti- 
ty and  variety  of  travel." 

The  court  in  Miller  v.  Mullan,  wpri, 
said :  ''While  it  is  true  that  the  duty  to 
keep  sidewalks  and  crossings  in  a  reason- 
ably safe  condition  is  imperative  npon  the 
municipal  authorities,  with  reference  to 
walks  in  the  outskirts  of  a  town  as  well  as 
in  the  busiest  portion,  still  the  place  where 
the  injury  occurs  often  has  an  importani 
bearing  on  the  question  of  implied  noti^Y 
and  consequent  negligence.  What  wouW 
constitute  reasonable  care  and  precaution 
with  reference  to  the  repair  and  safety  ci  i 
walk  in  a  remote  part  of  a  town,  where  it 
is  but  little  used,  would  not  in  every  ctie 
amount  to  reasonable  care  and  pnider^ 
with  reference  to  a  walk  or  crossing  in  tbe 
heart  of  the  town  where  the  entire  popula- 
tion pass  over  it  daily." 

It  was  held  as  a  matter  of  law  in  Tarras 
V.  Winona,  supra,  that  a  city  was  not  puil- 
ty  of  negligence  in  not  protecting  witb  • 
railing  a  road  leading  from  the  eity  into 
the  country,  which,  in  passing  through  tk 
outskirts  of  the  city,  crossed  a  low  tnS 
of  land  on  an  embankment  33  feet  wide  sod 
7  feet  high,  and  which  was  otherwiw  ^ 
good  condition.  A  like  decision  nn^r,* 
somewhat  similar  state  of  facts  was  made  i£ 
McHugh  ▼.  St.  Paul,  67  Minn.  441,  70  >• 
W.  6. 

A  municipality  waa  held  not  seglif^^ 
in  permitting  a  difference  of  18  to  24  iaebtf 
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384,  46  Pac.  621;  Wiggin  v.  St.  Louis,  ]35 
Mo.  558,  37  8.  W.  528;  Keyes  v.  Marcellus, 
50  Mich.  439,  45  Am.  Kep.  52,  15  N.  W. 
542. 

Where  two  or  more  causes  of  an  injury 
exist,  and  one  of  them  is  active  in  produ- 
cing the  injury,  and  the  others  are  passive 
and    inactive,    the    active    cause    will    be 
deemed  the  proximate  cause. 

La  Londe  v.  Peake,  82  Minn.  124,  84 
N.     W.     720;     Scofleld     v.     Poughkeepsie, 

122  App.  Div.  868,  107  N.  Y.  Supp.  767; 
Mahogany  v.  Ward,  16  R.  I.  479,  27  Am. 
St.  Rep.  753,     17  Atl.  860;  Bell  v.  Wayne, 

123  Mich.  386,  48  L.R.A.  644,  81  Am.  St. 
Rep.  204,  82  N.  W.  215;  De  Camp  v.  Sioux 
City,  74  Iowa,  392,  37  N.  W.  971;  Penll  v. 
Athens  Twp.  81  Mich.  536,  45  N.  W.  1014. 

Messrs.  I4irrabee  A  Davis,  for  respond- 
ent: 

A  city  is  liable  on  account  of  a  defect 
outside  of  a  highway  the  same  as  though 
the  defect  were  in  the  highway,  provided 
that  the  defect  is  so  near  to  it  that  it  ren- 
ders travel  upon  the  highway  dangerous. 

5  Thomp.  Neg.  T  6055;  15  Am.  &  Etig. 
Enc  Law,  2d  ed.  pp.  452,  455;  Angcll,  High- 


ways, 3d  ed.  If  262;  Elliott,  Roads  & 
Streets,  p.  453;  3  Abbott,  Mun.  Corp.  t 
1009;  Wellington  v.  Gregson,  31  Kan.  99, 
47  Am.  Rep.  482,  1  Pac.  253;  Wakeham  v. 
St.  Clair  Twp.  91  Mich.  16,  51  N.  W.  696; 
Cobb  V.  Standish,  14  Me.  198;  Coggswell  t. 
Lexington,  4  Cush.  307;  Hayden  v.  Attle- 
borough,  7  Gray,  338;  Jewhurst  v.  Syracuse, 
108  N.  Y.  303,  15  N.  E.  409;  Wheeler  v. 
Westport,  30  Wis.  392;  Houfe  v.  Fulton, 
29  Wis.  296,  9  Am.  Rep.  668;  Cremer  v. 
Portland,  36  Wis.  92;  Cartright  v.  Bel- 
mont, 58  Wis.  370,  17  N.  W.  237;  Slivit- 
ski  V.  Wien,  93  Wis.  460,  67  N.  W.  730; 
Boltz  V.  Sullivan,  101  Wis.  608,  77  N.  W. 
870;  Ray  v.  St.  Paul,  40  Minn.  458,  42 
N.  W.  207;  Hall  v.  Manson,  99  Iowa,  698, 
34  L.R.A.  207,  68  N.  W.  922;  Alger  v. 
Lowell,  3  Allen,  402,  81  Am.  Dec.  670; 
Tarras  v.  Winona,  71  Minn.  22,  73  N.  W. 
506;  McHugh  v.  St.  Paul,  67  Minn.  441, 
70  N.  W.  5;  Halpin  v.  Kansas  City,  76 
Mo.  335;  Drew  v.  Sutton,  55  Vt.  586,  46 
Am.  Rep.  644;  Zettler  v.  Atlanta,  66  Ga. 
195;  Delphi  v.  Lowery,  74  Ind.  620,  39 
Am.  Rep.   98. 

The  negligence  of  the  city  was  the  proxi- 


to  exist  between  the  level  of  two  wagon 
tracks  only  a  few  feet  apart,  which  had 
been  made  by  public  travel  within  the  city 
limits,  but  not  improved  as  a  city  street, 
so  as  to  render  it  liable  for  injuries  caused 
by  the  overturning  of  a  wagon  in  attempt- 
ing to  cross  from  one  track,  to  the  other. 
Nelson  v.  Spokane,  supra. 

But*  the  contrary  was  held  as  a  matter 
of  law  in  Prideaux  v.  Mineral  Point,  43 
Wis.  513,  28  Am.  Rep.  558,  where  the  dif- 
ference of  level  was  about  6  feet  and  was 
artificial,  and  there  was  a  precipitous  slope 
from  one  road  to  the  other  without  bar- 
rier or  railing,  although  each  road  was  safe 
by  itself.  ^ 

Width. 

Municipalities  are  under  no  obligation  to 
keep  the  entire  width  of  their  streets  and 
highways,  located  in  sparsely  settled  por- 
tions or  in  the  outskirts  of  their  territori- 
al limits,  in  safe  condition  for  vehicles ;  but 
it  is  sufficient  if  they  keep  in  reasonable 
repair  a  sufficient  width  to  answer  all  nec- 
essary demands,  having  due  regard  to  the 
extent  of  their  actual  occupation  and  use 
for  residence  or  business  purposes.  Hanni- 
bal V.  Campbell,  30  C.  C.  A.  63,  57  U.  S. 
App.  484,  86  Fed.  297;  Rankin  v.  Smith, 
63  111.  App.  522  (road  essentially  rural  in 
character  in  outskirts  of  village)  ;  FuUiam 
v.  Muscatine,  70  Iowa,  436,  30  N.  W.  861 
(semble)  (upsetting  of  buggy  owing  to 
washout  on  road) ;  Fitz  v.  Boston,  supra; 
Keyes  v.  Marcelhis,  60  Mich.  439,  45  Am. 
Rep.  52,  15  N.  W.  542  (stump  in  side  of 
village  road  leading  into  country)  ;  Ely 
T.  St.  Louis,  181  Mo.  723,  81  S.  W.  168 
(wide  road  in  suburbs  graded  sufficiently 
29  L.R.A.(N.S.) 


for  wagons,  and  balance  u^ed  for  agricul- 
tural purposes)  ;  Ruppenthal  v.  St.  Louis, 
190  Mo.  213,  88  S.  W.  012;  King  v.  Ft. 
Ann,  180  N.  Y.  496,  73  N.  E.  481 ;  Monon- 
gahela  City  v.  Fischer,  supra;  Herndon  v. 
Salt  Lake  City,  34  Utah,  65,  131  Am.  St. 
Rep.  827,  95  twn,  646;  Nelson  v.  Spokane, 
supra. 

Thus,  a  city  is  not  liable  for  injury  to  a 
traveler  on  foot  on  a  road  rural  in  charac- 
ter and  improved  only  in  the  center  for 
vehicles,  from  a  hole  in  a  sidewalk  made 
by  private  parties  and  never  adopted  by  the 
city,  which  latter  fact  was  obvious  from 
the  character  of  the  road.  Ruppenthal  v. 
St.  Louis,  supra. 

So,  also,  a  village  is  not  liable  for  injury 
to  a  traveler  caused  by  his  driving  in  a 
hole  in  a  ditch  by  the  side  of  the  road, 
caused  by  surface  water,  where  the  road 
was  rural  in  character,  the  center  was  well 
graded  and  separated  from  the  ditch  by  a 
grass  plat  7  feet  wide.  King  v.  Ft.  Ann, 
supra. 

Mere  use  by  the  public  of  a  portion  of  a 
street  that  has  never  been  prepared  for  use 
by  the  public  authorities,  and  which  the 
traveling  public  have  never  been  thereby 
impliedly  invited  to  use,  cannot  cast  upon 
the  municipality  the  duty  of  keeping  such 
portion  of  the  street  in  repair.  Ruppen- 
thal V.  St.  Louis,  supra. 

Cases  like  Wellington  v.  Gregson,  31  Kan. 
99,  47  Am.  Rep.  482,  1  Pac.  253,  where  it 
did  not  appear  that  the  road  in  question 
was  rural  in  character  nor  was  in  a  sparse- 
ly settled  part  of  the  city,  are  omitted, 
though  the  duty  of  the  municipality  to  keep 
open  the*  whole  width  of  the  street  or  road 
was  discussed.  R.  A.  E. 
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mate  cause  of  the  plaintiff's  injury,  unless 
no  reasonable  person  could  have  foreseen 
that  footmen  in  the  dark  might  be  required, 
in  the  exercise  of  reasonable  care  for  their 
own  safety,  to  step  aside  a  few  feet  to 
avoid  being  hit  by  a  passing  vehicle,  such 
as  an  automobile. 

1  Thomp.  Neg.  HIT  50,  51,  et  seq.;  McMa- 
hon  V.  Davidson,  12  Minn.  357,  Gil.  232; 
Griggs  V.  Flcckenstein,  14  Minn.  81,  Gil.  62, 
300  Am.  Dec.  109;  Campbell  v.  Stillwater, 
32  Minn.  308,  50  Am.  Kep.  507,  20  N.  VV. 
320;  Schumaker  v.  St.  Paul  k  D.  R.  Co.  46 
Minn.  39,  12  L.R.A.  257,  48  N.  W.  559; 
Christiansou  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  67  Minn.  94,  69  N.  W.  640. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  had  a  verdict  because  of  per- 
sonal injuries  sustained  upon  a  public  drive- 
way in  Minneapolis  under  tne  following 
circumstances:  Minnehaha  boulevard,  of 
the  park  system  of  the  city,  intersects  Nicol- 
let avenue  at  right  angles.  The  park  drive- 
way, following  the  windings  of  Minnehaha 
creek,  crosses  Nicollet  avenue  under  a  sub- 
stantial bridge  25  feet  high,  which  forms 
the  continuation  of  the  avenue.  The  water 
from  the  street  is  conducted  to  a  drain 
beneath  the  bridge,  and  by  the  drain  to  a 
culvert  crossing  the  park  driveway  beneath 
its  surface,  and  thence  to  the  creek.  The 
drain  is  midway  between  the  lines  of  Nicol- 
let avenue,  and  is  formed  of  concrete  or 
masonry,  open  from  the  bridge  abutments 
upon  the  north  to  a  point  from  4  to  7i  feet 
north  of  the  north  line  of  the  driveway, 
where  it  is  sung  to  a  catch-basin,  where  the 
covered  culvert  begins,  and  is  so  built  that 
it  constitutes  no  obstruction  in  the  boule- 
vard. Two  concrete  piers  of  the  bridge  are 
just  north  of  the  catch-basin,  one  on  each 
side  of  the  drain.  The  length  of  the  covered 
portion  of  the  culvert  is  33  feet.  It  is  3) 
feet  wide  at  its  north  end.  The  distance 
from  the  top  of  the  culvert  to  the  bottom 
of  the  open  drain,  where  the  catch-basin 
is  located,  is  22  inches.  The  driveway  is 
through  a  strip  of  land  known  as  Minne- 
haha parkway.  The  parkway  is  much  wider 
than  the  road,  which  the  testimony  shows 
to  be  from  22  to  25  feet  wide.  Most  of  the 
road  is  bordered  by  grass;  but  at  the  inter- 
section of  tlie  streets,  where  the  culvert  is 
situated,  there  are  no  g^ass  borders  to  the 
driveway.  Plaintiff,  with  some  companions, 
was  walking  after  nightfall  upon  the  drive- 
way. She  was  going  eastwardly  upon  the 
north,  and  therefore  to  her  left  side  of  the 
road,  and  intended  to  reach  Nicollet  avenue 
by  a  flight  of  steps  upon  the  east  side  of  the 
bridge.  When  upon  or  at  the  culvert,  an 
automobile  traveling  westward ly,  and  there- 
29  L.R.A.(N.S.) 


fore  properly  upon  the  same  side  of  the 
driveway  as  the  plaintiff,  approached  at  a 
high  rate  of  speed,  and,  plaintifT  claims, 
swerved  directly  toward  her.  To  tToid  tbe 
machine  plaintiff  stepped,  or  perhaps 
sprang,  to  the  north,  and  fell  into  tiie  open 
drain  just  at  the  edge  of  the  covered  cul- 
vert, where  the  catch-basin  is  located,  acd 
received  serious  injuries. 

1.  The  first  question  presented  is  u  to 
any  negligence  by  defendant.    It  is  eotirelj 
true,  as  claimed  by  counsel,  that  in  con- 
structing  this  park  driveway  the  city  was 
not  required  to  finish  it  with  care  and  de- 
tail necessary  in  constructing  a  street  in  a 
built-up  and  populous  portion  of  the  eitv. 
but  neither  can  it  be  held  to  be  an  orvli 
nary  country  road.    Ordinarily  it  would  it 't 
be  negligent  to  locate  and  leave  nnguarde>J 
a  culvert  of  this  character  crossing  a  niral 
driveway   &nd  extending  beyond  tlie  sidr? 
of  the  road  the  distance  shown  here;  but !'.« 
catch-basin  into  which  plaintiff  fell,  while 
outside  the  line  of  the  driveway,  was  with- 
in the  lines  of  Nicollet  avenue.    The  suri^ee 
of  the  soil  covering  the  culvert  for  its  en- 
tire length,  judging  from  the  photogra^i'iS 
presented,  particularly  defendant'^  Kxlah: 
4,  was  flush  with  the  ground  upon  each  sid«. 
The  grass  borders  to  the  driveway  did  no* 
extend  under  the  bridge.     One  migbt  well 
anticipate   that  no   such   condition  existei 
at  this  particular  place,  and,  even  if  pUiu- 
tiff  had  fallen  without  any  sudden  danger 
or  emergency  confronting  her,  we  feel  tiie 
question    of   defendant's    negligence*  would 
have  been  for  the  jury. 

The  authorities  cited  bv  counsel  for  de 
fendant  are  not,  as  we  read  them,  in  ^c 
flict   with   this   holding.     In    King  v.  Ft 
Ann,  180  N.  Y.  496,  600,  73  N.  E.  481,  4S1 
it  appeared  the  plaintiff,  without  any  eau5« 
shown,   left  the  roadway   and   allowed  Ui^ 
team  to  travel  for  100  feet  upon  the  si'i< 
of  the  road.     In  holding  there  was  do  lia- 
bility   for    the    subsequent    accident   wlti:: 
occurred,     the    court    said:       **Tlie    drJ*'- 
ditch,  or  gutter  where  the  accident  happe;t^i 
was  separated  from  the  roadway  by  a  sj>ad 
of  between  6  and  7i  feet  wide.    There  «a?  ^ 
grass  plot  between  the  ditch  and  the  road 
way,   and   a   good   traveled   track    IS  fe«^ 
wide  in  perfect  condition,  so  that,  as  ^i 
think,  danger  was  not  reasonably  to  be  e\ 
pected."    Howard  v.  North  Bridgewater,  1 
Pick.   189,  was  a   case   in   which  plait ti 
sought  damages  for  injuries   to  his  hon^ 
which  ran  upon  some  large  stones  with 
the  lines  of  the  highway,  but  outside  of  t! 
graded  roadway,  and  between  which  and  t 
roadway  was  the  gutter,     llieae  and  ottH 
cases  cited  are  authority  for   holding  t.V^j 
it  is  not  necessary  to  grade  such  roadva 
to  their  entire  width,  and  that  ordi&a^i 
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one  who  voluntarily  leaves  the  beaten  path 
and  is  injured  cannot  recover;  and,  again, 
where  there  is  no  hidden  danger,  nor  any 
peculiar  situation  which  rendered  the  con- 
struction dangerous,  one  who  mistakenly 
leaves  or  by  some  emergency  is  forced  from 
the  beaten  track  cannot  recover.  Sutphen 
V.  North  Hempstead,  80  Hun,  409,  30  N.  Y. 
Supp.  128;  Zettler  v.  Atlanta,  66  Ga.  105; 
Nelson  v.  Spokane,  45  Wash.  31,  8  L.II.A. 
(N.S.)  636,  122  Am.  St.  Rep.  881,  87  Pac. 
1048,  13  A.  ft  E.  Ann.  Gas.  280;  Mononga- 
hela  Gity  V.  Fischer,  111  Pa.  9,  50  Am.  Kep. 
241,  2  Atl«  87;  Macomber  v.  Taunton,  100 
Mass.  255.  These  cases  are  in  harmony 
with  the  rule  in  this  state  as  announced  in 
Tarras  v.  Winona,  71  Minn.  22,  73  N.  W. 
505,  where  it  was  held  that  the  city  was  not 
guilty  of  negligence  in  failing  to  maintain 
railings  or  other  barriers  along  the  sides  of 
the  embankments  of  a  public  road  leading 
from  the  city;  the  embankment  being  7  feet 
high,  33  feet  wide,  and  the  entire  width  of 
the  highway  66  feet.  The  same  general 
principles  were  recognized  in  Mcllugh  v. 
St.  Paul,  67  Minn.  441,  70  N.  W.  6. 

The  case  of  Ray  v.  St.  Paul,  40  Minn. 
458,  42  N.  W.  297,  is,  we  think,  nearer  to 
the  case  at  bar.  While  the  general  rules 
spoken  of  were  accepted  in  the  Ray  Case,  it 
was  held  on  demurrer  that  the  city  might 
be  liable  where  refuse  was  permitted  to  be 
deposited  at  the  end  of  a  street,  upon  the 
river  bank,  giving  it  the  appearance  of  a 
prolongation  and  part  of  the  street,  and  was 
dangerous  to  anyone  stepping  upon  it.  The 
rule  as  to  liability  for  acciaents  caused  by 
excavation  or  obstructions  contiguous  to  a 
street  or  well-defined  road  is,  as  claimed  by 
counsel,  that  ordinarily  the  municipal- 
ity is  not  liable  if  the  way  itself  is  properly 
constructed;  but  there  must  be  no  hidden 
danger,  and  no  construction  which  would 
lead  a  traveler  from  the  beaten  path  into  a 
pitfall  or  other  dangerous  place.  Zettler  v. 
Atlanta,  supra;  Herndon  v.  Salt  Lake  City, 
34  Utah,  65,  131  Am.  St.  Rep.  827,  95  Pac. 
646,  15  Am.  &  Eng.  Enc.  I^w,  2d  cd.  p.  453 ; 
3  Abbott,  Mun.  Corp.  §  1009;  Jewhurst  v. 
Syracuse,  108  N.  Y.  303,  15  N.  E.  400; 
Wheeler  v.  Westport,  30  Wis.  392.  This 
again  tends  to  the  conclusion  that  under 
all  the  circumstances  of  this  case  defend- 
ant's negligence  was  for  the  jury. 

2.  The  charter  of  Minneapolis  contains 
this  provision:  "Nor  shall  any  such  action 
be  maintained  for  any  defect  in  any  street 
until  the  same  shall  have  been  graded;  nor 
for  any  insufficiency  of  the  ground  where 
sidewalks  are  usually  constructed,  when  no 
sidewalk  is  built."  The  place  where  this 
accident  occurred  is  not  within  either  of  the 
exceptions  in  the  above  paragraph.  The 
negligence  claimed  was  not  for  failing  to 
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grade  or  improve  the  way;  but,  if  there 
was  negligence,  it  was  affirmatively  so  by 
reason  of  improper  construction. 

3.  It  is  urged  that  the  defect  complained 
of  was  not  the  proximate  cause  of  plaintiff's 
injury.  It  was,  it  is  said,  the  reckless  driv- 
ing of  the  automobile  which  forced  plaintiff 
from  the  beaten  path  and  caused  her  to 
fall.  It  must,  we  think,  be  assumed  that 
the  machine  was  driven  at  very  high  speed, 
and  that  it  swerved  to  the  north  as  ap- 
proaching plaintiff,  and  probably  held  to  the 
extreme  northern  boundary  of  the  traveled 
and  beaten  way.  Aside  from  plaintiff's 
testimony,  such  would  be  the  natural  po- 
sition of  the  machine  at  the  curve,  espec- 
ially if  moving  rapidly;  but  the  machine 
was  rightfully  upon  the  boulevard,  and 
irrespective  of  its  speed,  or  the  notice  plain- 
tiff had  of  its  approach,  she  would  have  been 
compelled  to  step  out  of  its  way.  It  seems 
to  us  that  the  meeting  of  the  machine  and 
stepping  aside  were  no  more  than  ordinary 
incidents  of  travel  upon  the  boulevard.  If 
so,  and  because  of  the  situation  plaintiff 
was  justified  in  believing,  if  she  had  thought 
about  the  matter  at  all,  that  the  place  she 
went  to  was  safe,  while  in  fact  it  was  un- 
safe through  defendant's  negligence,  the 
proximate  cause  of  her  injury  was  the  negli- 
gence of  defendant. 

It  is  urged  that  La  Londe  v.  Peake,  82 
Minn.  124,  84  N.  W.  726,  is  controlling  upon 
this  question.  In  that  case  the  defendants 
in  excavating  a  cellar  had  constructed  a 
driveway  from  the  cellar  to  the  surface  of 
the  ground,  which  was  reached  at  a  point' 
about  12  feet  out  in  the  street.  Plaintiff 
was  riding  a  horse,  which  for  some  unknown 
reason  became  frightened  and  unmanage- 
able, and  backed  into  the  driveway.  Plain- 
tiff jumped  or  was  thrown  from  the  horse, 
and  the  horse,  continuing  unmanageable, 
forced  plaintiff  into  the  excavation.  It  was 
held  that  the  defendants  were  not  liable,  for 
the  reason  that  the  proximate  cause  of  the 
accident  was  the  frightening  of  the  horse, 
for  which  the  defendants  were  not  respon- 
sible. An  examination  of  the  authorities 
directly  cited  in  support  of  the  decision  in 
the  La  Londe  Case  satisfies  us  that  the  doc- 
trine of  that  case  should  not  be  extended  to 
the  instant  one.  Milwaukee  k  St.  P.  R. 
Co.  V.  Kellogg,  94  U.  S.  469,  24  L.  ed.  250, 
was  an  action  to  recover  compensation  for 
the  destruction  by  fire  of  the  plaintiff's 
sawmill  and  a  quantity  of  lumber;  the  fire 
having  been  communicated  from  an  ele- 
vator, which  had  been  set  on  fire  by  de- 
fendant's steamboat.  A  verdict  for  the 
plaintiff  was  sustained,  notwithstanding  the 
claim  that  the  proximate  cause  of  the  burn- 
ing of  the  mill  and  lumber  was  the  com- 
munication of  the  fire  from  the  elevator. 
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and  not  the  burning  of  the  elevator  by  fire 
from  the  boat.  The  court  discussed  proxi' 
mate  cause,  and  concluded  its  opinion  as 
follows:  (page  476  of  94  U.  S.) :  "The 
jury  found,  in  substance,  that  the  burning 
of  the  mill  and  lumber  was  caused  by  the 
negligent  burning  of  the  elevator,  and  that 
it  was  the  unavoidable  consequence  of  that 
burning.  This,  in  effect,  was  finding  that 
there  was  no  intervening  and  independent 
cause  between  the  negligent  conduct  of  the 
defendants  and  the  injury  to  the  plaintiff." 

In  Hubbell  v.  Yonkers,  104  N.  Y.  434,  68 
Am.  Rep.  522,  10  N.  E.  858,  the  following 
statement  appears  in  the  syllabus:  "Plain- 
tiff was  riding  along  one  of  defendant's 
streets,  the  roadbed  of  which  was  30  feet 
wide,  macadamized,  and  in  good  condition. 
On  one  side,  where  the  street  was  graded  up 
about  12  feet,  there  was  a  sidewalk  10  feet 
wide,  separated  from  the  roadbed  by  a  curb- 
stone 8  inches  high.  There  was  no  fence, 
wall,  or  other  obstruction  to  guard  the  outer 
edge  of  the  sidewalk."  A  horse  attached 
to  a  buggy  in  which  plaintiff  was  riding 
became  frightened  and  stepped  over  an  em- 
bankment, and  plaintiff  was  injured.  Under 
the  almost  unanimous  authorities  there  was 
no  negligence  upon  the  part  of  the  defendant 
in  that  case.  The  same  statement  may  be 
applied  to  Ileister  v.  Fawn  Twp.  189  Pa. 
253,  42  Atl.  121. 

Upon  the  other  hand,  we  have  the  com- 
paratively recent  decision  of  this  court  in 
McDowell  v.  Preston,  104  Minn.  263,  18 
L.R.A.(N.S.)  190,  110  N.  W.  470.  In  the 
syllabus  of  that  case  it  is  said:  "Where  a 
horse  takes  fright,  without  fault  of  the  driv- 
er, at  something  for  which  the  municipal- 
ity is  not  responsible,  and  gets  beyond  the 
control  of  the  driver,  runs  away,  and 
comes  in  contact  with  some  obstruction  or 
defect  in  the  street,  which  is  there  by  the 
negligence  of  the  municipality,  it  is  liable 
for  the  resulting  injury,  if  it  would  not  have 
been  sustained  except  for  such  negligonce." 

It  would  seem  that  the  proper  rule  is  that 
where  a  defect  exists  in  or  adjacent  to  a 
public  way,  of  such  character  that  its  exist- 
ence establishes  negligence  upon  the  part  of 
the  municipality,  and  where,  because  of 
some  misadventure  caused  by  an  incident 
which,  although  unusual,  is  not  so  extra- 
ordinary or  unknown  as  to  be  without  the 
range  of  possibilities  which  may  reasonably 
be  anticipated,  and  because  of  such  incident 
and  the  negligence  of  the  municipality  one 
lawfully  upon  the  street  is  injured,  the  lia- 
bility of  the  municipality  follows,  and 
to  that  extent  the  negligence  of  the 
municipality  must  be  considered  the  proxi- 
mate cause  of  the  injury.  This  seems  to 
have  been  the  holding  of  this  court  in  the 
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McDowell  Case;  and,  while  some  of  t^c 
authorities  cited  by  counsel  go  further  ia 
relieving  the  municipality  than  we  eon 
sider  proper,  we  think  most,  if  not  all,  <•; 
such  cases  can  be  distinguished  from  the  nce 
at  bar.  Scofleld  v.  Poughkeepsie,  122  A]ip. 
Div.  868,  107  N.  Y.  Supp.  767;  Mahogany 
V.  Ward,  16  R.  I.  479,  27  Am.  St,  IJcp,  T"- :. 
17  Atl.  860;  Bell  v.  Wayne,  123  Mich.  3!>«., 
48  L.R.A.  644,  81  Am.  St.  Rep.  204,  82  N. 
W.  215;  De  Camp  v.  Sioux  City,  74  h^i. 
392,  37  N.  W.  971;  Beall  v.  Athens,  T«p. 
81  Mich.  536,  45  N.  W.  1014. 

4.  Plaintiff  was  walking  upon  the  drive- 
way to  her  left  side  of  the  road,  and  «li?ri 
met  by  the  automobile  turned  to  the  lefL 
Defendant  claims  this  to  have  been  ne^'l- 
gence  contributing  to  the  accident,  ftn<i  ir 
violation  of  section  14,  chap.  259,  Laws  KOl* 
(Rev.  Laws  Supp.  1900,  §  1278—14).    Ibai 
section,  while  requiring  persons  or  vcbicli"*. 
when  meeting,  to  turn  to  the  right,  requiit* 
vehicles  only  while  traveling  to  keep  to  li^ 
right  of  the  center  of  the  street.    The  sejtiv^L 
was    intended   to   regulate   the  conduct  ct 
travelers  with  reference  to  each  other,  acl 
has  no  reference  to  persons  using  the  sireeu 
except  in  relation  to  others  also  usiu^  it 
We  cannot  agree  that  plaintiff  was,  as  a 
matter  of  law,  guilty  of  negligence  in  valii 
ing  upon  the  left  side  of  the  roadway,  or  i'> 
leaving  the  roadway  to  the  left  when  c^xi- 
fronted  with   the  danger   described  in  litr 
testimony;  and  conclude  that  the  court  ^•^- 
rectly  instructed  the  jury  that  her  loeati  * 
upon  the  street  was  a  matter  which  tl.^; 
might    properly    consider    in    deterniinic: 
whether  or  not  the  plaintiff  was  reasonal'} 
careful  at  the  time  or  immediately  pnhrf^i- 
ing  the  accident. 

5.  Defendant  haa  assigned  as  error  fi^u^ 
other  portions  of  the  charge.    In  effect  th>- 
instructions  were  that  it  was  the  dutv  i-: 
the  municipality  to  n.ake  a  roadway  reasiC 
ably  safe  froni  injuries  occurring  from  Jr 
fects  immediately  outside  of  the  roadit^; 
and  submitted  to  the  jury  plaintiffs  cUi 
that  she  did  not  know  she  was  stepping;  of 
the  part  of  the  road  that  was  prepared  i  r 
travel,  but  in  the  dark  assumed  thnt  ^c 
was  still  in  the  road,  and  submitted  to  t^<^ 
jury  whether  or  not  the  city  was  negli^.'t 
in  the  matter  of  the  construction  and  m^:B 
tenance  of  this  culvert  under  the  ro&d«-i}j 
without  guards,  and  whether  that  was  t^- 
cause  of  the  injury  to  plaintiff.     We  tlc» 
we  have  already  fully  discussed  the  prop.-» 
tions  involved  in  these  assignments.    The  ex- 
amination of  the  entire  charge  leads  us  :^ 
the  conclusion  that  the  jury  was  fully  6i} 
fairly  instructed. 

Order  affirmed. 


1010. 


UNITED  STATES  v.  COHEN. 


820 


UNITED    STATES    CIRCUIT     COURT 
OP  APPEALS,  SECOND  CIRCUIT. 

UNITED  STATES  OF  AMERICA,  Appt, 

V. 

HENRIETTA  COHEN. 

'(—  C.  C.  A.  — ,  179  Fed.  834.) 

Citizenship  —   naturalization   —  alien 
wife. 

An  alien  wife  of  an  alien,  both  of  whom 
are  residing  in  this  country,  is  not  entitled 
to  naturalization. 

(June  14,  1010.) 

APPEAL  by  the  United  States  from  an 
order  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York  admitting  Henrietta  Cohen  to  United 
States  citizenship.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Coxe  and  Ward,  Circuit 
Judges,  and  Hazel,  District  Judge. 

Mr.  A.  8.  Pratt  for  the  United  States. 

Coxe,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  United  States  appeals  from  an  order 
of  the  circuit  court  for  the  southern  district 
of  New  York  admitting  Henrietta  Cohen  to 
citizenship.  The  appellee  is  sixty  years  of 
age,  was  born  in  Germany,  arrived  in  this 
country  in  October,  1869,  and  has  resided 
in  New  York  since  that  date.  She  filed 
her  declaration  of  intention  in  July,  1907, 
and  her  petition  for  naturalization  on  Au- 
gust 6,  1909.  In  or  about  the  year  1870, 
she  was  married  to  Tobias  Cohen,  who  was, 
and  still  is,  a  subject  of  the  Emperor  of 
Russia.  They  are  still  living  together  as 
husband  and  wife,  and  during  their  married 
life  six  children  have  been  born  to  them. 

The  record  presents  the  single  question, — 
whether  the  alien  wife  of  an  alien  man, 
both  having  resided  in  this  country  as  hus- 
band and  wife  for  over  thirty  years,  can 
become  a  citizen?  We  are  unable  to  find 
a  decision  of  the  Supreme  Court  or  of  a 
circuit  court  of  appeals  upon  the  precise 
question  here  in  issue,  but  there  is  attached 


to  the  brief  of  the  district-attorney  an  un- 
reported decision  of  Judge  Adams,  of  this 
circuit,  denying  an  application  based  upon 
substantially  identical  facts.  The  question 
is  interesting,  and  is,  by  no  means,  free 
from  doubt,  but  wo  incline  to  the  opinion 
that  both  on  principle  and  authority  it 
should  be  answered  in  the  negative. 

The  admission  to  American  citizenship 
is  a  high  privilege  which  should  not  be 
granted  upon  a  doubtful  interpretation  of 
the  law.  It  must  be  conceded  that  there  is 
no  specific  provision  of  the  statutes  which 
permits  the  naturalization  of  the  alien  wife 
of  an  alien  husband.  On  the  contrary,  as 
was  pointed  out  by  Judge  Henry  B.  Brown 
in  Pequignot  y.  Detroit,  16  Fed.  211,  the 
general  trend  of  legislation  has  been  con- 
stantly toward  the  recognition  of  the  prop- 
osition that  the  husband  is  the  head  of  the 
family,  and  that  his  wife  and  minor  chil- 
dren take  his  citizenship,  it  being  incon- 
sistent with  the  theory  of  our  laws  that  the 
wife  shall  be  a  citizen  and  the  husband  an 
alien,  and  vice  versa. 

The  expatriation  act  of  March  2,  1907 
(Act  March  2,  1907,  chap.  2534,  34  Stat 
at  L.  1228,  U.  S.  Comp.  Stat.  Supp.  1909,  p. 
438),  provides  as  follows:  ''Sec.  2.  That 
any  American  citizen  shall  be  deemed  to 
have  expatriated  himself  when  he  has  been 
naturalized  in  any  foreign  state  in  con- 
formity with  its  laws,  or  when  he  has  taken 
an  oath  of  allegiance  to  any  foreign  state. 
... 

"Sec.  3.  That  any  American  woman  who 
marries  a  foreigner  shall  take  the  nation- 
ality of  her  husband.  At  the  termination 
of  the  matrimonial  relation,  she  may  re- 
sume her  American  citizenship,  if  abroad, 
by  registering  as  an  American  citizen  with- 
in one  year  with  a  consul  of  the  United 
States,  or  by  returning  to  reside  in  the 
United  States,  or,  if  residing  in  the  Unit- 
ed States  at  the  termination  of  the  mar- 
ital relation,  by  continuing  to  reside  there- 
in. 


*} 


It  is  plain  that  Congress  here  intends 
that  the  wife  shall  assume  the  nationality 
of  her  husband,  even  to  the  extent  of  ex- 
patriation in  the  case  of  an  American  wo- 


Ifote.^  Right  of  alien  wife  of  alien  to 
naturalization. 

But  two  additional  cases  have  been  found, 
and  they  support  the  view  that  the  alien 
wife  of  an  alien  is  not  entitled  to  be  nat- 
uralized. 

On  all  fours  with  United  States  v. 
CoHBN  is  Re  Rionda,  164  Fed.  368,  in 
which  it  is  held  that  the  alien  wife  of  an 
alien,  although  dwelling  in  this  country 
and  otherwise  qualified,  cannot  be  natural- 
ized under  our  laws.  Here  the  court  laid 
considerable  stress  upon  §  3  of  the  ex- 
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patriation    act,    which    is    set   out   in    the 
Cohen  Case. 

In  a  note  by  the  court  to  Re  Langtrv, 
31  Fed.  879,  it  was  said :  "It  is  stated  in 
the  public  journals  that  Mrs.  Langtry  is 
not  a  feme  sole,  and  that  her  husband  is 
living  in  England  and  a  subject  of  the 
Queen.  If  this  be  so,  the  question  will 
arise,  on  her  application  for  final  naturali- 
zation papers,  whether  she  can  be  natural- 
ized in  this  country.  No  person  can  be  a 
citizen  of  two  countries;  and  a  wife  is 
by  law  a  citizen  of  her  husband's  country." 

L.  A.  W. 
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man.  Though  an  American  citizen  prior 
to  her  marriage,  she  cannot  resume  that 
citizenship  while  the  marriage  relation  con- 
tinues. It  seems  wholly  inconsistent  with 
the  spirit  of  this  legislation  to  permit  an 
alien  to  acquire  rights  which  are  denied  to 
a  citizen.  If  an  American  woman  had  mar- 
ried Cohen,  she  would  immediately  have  be- 
come a  Russian  citizen  and  would  be  such 
to-day,  with  no  power  to  change  her  cit- 
izenship until  the  matrimonial  relation  is 
terminated  by  death  or  otherwise.  And  yet 
it  is  argued  that  the  appellee,  who  was  an 
alien  when  she  came  to  this  country,  and 
who  married  an  alien  while  here,  and  has 
during  her  entire  life  owed  allegiance  either 
to  the  Emperor  of  Germany  or  the  Emperor 
of  Russia,  may  do  what  she  could  not  have 
done  had  she  been  born  an  American  citi- 
zen. We  cannot  think  that  the  law  makers 
intended  so  anomalous  a  situation. 

The  order  is  reversed,  and  the  case  is  re- 
manded to  the  Circuit  Court,  with  instruc- 
tions to  cancel  the  certificate  of  naturaliza- 
tion. 


liOUisiANA  supreme:  court. 

STATE  OF  LOUISIANA 

V. 

WILLIAM  HOGG,  alias  HALL,  Appt 

(126  La.   1053,  63  So.  225.) 

Contempt  —  person  on  trial  for  crime 
—  remark  of  court  —  effect. 

1.  A  person  on  trial  for  a  crime  may  be 
guilty  of  contempt  of  court,  and,  where  he 
is  already  in  actual  custody,  it  is  no  in- 
vasion of  his  rights  for  the  trial  judge  to 
say  to  him:  "If  you  were  not  already  in 
jail,  I  would  send  you  there  for  contempt." 

Embezzlement  —  conflicting  defenses. 

2.  Where  a  person  charged  with  embez- 
zlement reserves  one  bill,  based  on  the 
theory  of  his  being  the  partner  (in  busi- 
ness) of  the  prosecutrix,  and  others  on 
the  theory  of  his  being  married  to  her, 
there  is  manifest  conflict  between  the  dif- 
ferent grounds  of  objection,  since  one  can- 
not, under  our  law,  be  the  husband  and  the 
partner  in  business  of  the  same  woman. 

Same  —  partnership  funds  —  appeal  — 
instruction  —  harmless  error. 

4.  In  a  prosecution  for  embezzlement,  in 
which  evidence  is  adduced  tending  to  show 
that  the  property  alleged  to  have  been  em- 
bezzled belonged  to  a  partnership  of  which 
the  accused  was  a  member,  it  would  be  re- 
versible error  for  the  judge  to  refuse  to 
charge  the  jury  that,  if  they  find  that  such 
property  did  in  fact  belong  to  the  part- 
nership, they  should  acquit  the  accused: 
but  where  there  is  no  such  evidence,  such 

Headnotes  by  Monboe,  J. 
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refusal,  coupled  with  a  charge  given  to  IW 
jury,  in  effect,  that  a  partner  may  be 
guilty  of  embezzling  the  funds  of  the  part 
nership,  operates  no  injury  to  the  accused. 
j  and  the  verdict  will  not  be  set  aside  on  thai 
account. 
Same  —  wife's  property  by  husband. 

4.  A  husband  may  be  guilty  of  embez- 
zling the  property  of  the  wife;  tboueh 
whether  the  same  is  true  of  the  wife,  witS 
regard  to  the  property  of  the  hmband,  is 
a  question  which  is  not  here  decided. 

Criminal  law  —  indictment  —  objectioii 
—  waiver. 

5.  It  is  too  late  for  a  party  who  has  ben 
convicted  of  a  crime  to  make  the  object! 
on  motion  for  new  trial  that  he  was  prose 
cuted  under  the  wrong  name. 

Same  —  motion  in  arrest  -*  inquirj  - 
scope. 

6.  blatters  that  are  covered  by  the  w 
diet  will  not  be  inquired  into  on  a  motictn 
in  arrest  of  judgment. 

Same  —  indictment  —  objecUon  —  waiv- 
er. 

7.  Where  an  indictment  is  signed  br  the 
district  attorney,  properly  identified  as  t  \ 
work  of  the  grand  jury  by  the  indorwinent 
"A  true  bill,"  followed  by  the  oflScial  si^-Jt 
ture  of  the  foreman  of  the  grand  jarv.  ai. . 
is  shown  to  have  been  returned  into  ct»un 
by  the  grand  jury,  the  objection  that  it 
was  not  read  "in  open  court  in  the  prw 
ence  of  the  jury"  comes  too  late,  in  a  mo- 
tion in  arrest  of  judgment. 

(June  30,  1910.) 

Note,  —  Larceny    or   emhezzlemeHt  hg 
one  spouse  of  the  other's  properif. 

On  the  principle  of  the  unity  of  hiuUn^ 
and  wife,  certain  offenses,  such  as  lanys^ 
and  embezzlement,  could  not  at  eomir  •• 
law  be  committed  by  one  spouse  against  tb« 
other. 

Rule  as  to  husband. 

At  common  law  a  husband  could  b-''- 
commit  larceny  in  respect  to  the  chatip- 
of  his  wife,  for  the  reason  that  the  chattf 
property  oif  a  woman  vested  on  her  vy 
riage  in  her  husband.  18  Am.  k  £n^.  K.: 
Law,  p.  612;  Overton  v.  State,  43  lev 
616;  Watkins  v.  State,  60  Miss.  323. 

In  Overton  v.  State,  supra,  it  was  ^«<' 
that  a  husband  could  not  be  convicted 
theft  of  his  wife's  property,  unless  t'T^'-i 
had  been  a  distinct  and  definite  separati  r 
and  the  husband  had  abandoned  possesa  ^^ 
of  the  wife's  property  and  recognized  l-* 
right  to  its  exclusive  possession. 

There  is  some  conflict  among  the  ca«e5  li 
to  the  effect  of  the  married  woman^s  p'"' 
erty  acts.  Some  cases  hold  that  these  fa: 
utes,  giving  the  wife  exclusive  contn?l  ^'  ^ 
authority  over  her  personal  property,  '^•tri 
not  intended  to  sever  the  unity  of'pf-*1 
and  community  of  property  existing  N^ 
tween    a   husband    and    wife,    and   do  Lf 
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APPEAL  by  defendant  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Caddo  convicting  him  of  embezzle- 
ment.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  B.  Files  for  appellant. 

Mr.  R.  G.  Pleasant,  with  Messrs.  Wal- 
ter Gnion,  Attorney  General,  and  J.  M. 
Foster,  for  appellee: 

In  motions  in  arrest  of  judgment,  only 
those  questions  can  be  brought  before  the 
court  which  are  patent  on  the  face  of  the 
record. 

Marr,  Jur.  p.  864. 

The  judge's  remark  that  he  would  put 
the  defendant  in  jail  for  contempt  were  ho 
not   already   there   was   not   prejudicial. 

State  V.  Habb,  105  La.  230,  29  So.  725. 

Partnership  property  may.  be  embezzled 
by  one  of  the  partners. 

State  T.  Kusnick,  45  Ohio  St.  535,  4  Am. 


St.   Rep.   564,   15   N.   E.   481;    Leacock  v. 
State,   136  Ind.  217,  36  N.  E.  137. 

Monroe,  J.,  delivered  the  opinion  of  the 
court : 

Defendant  appeals  from  a  conviction  of 
embezzlement  and  sentence  thereon.  His 
first  bill  shows  that  the  judge  asked  him 
several  times  (he  being,  as  we  understand, 
a  witness  in  his  own  behalf)  whether  he 
had  ever  obtained  a  license  to  be  married 
to  the  prosecutrix,  whose  money  he  is 
charged  with  having  embezzled,  and  that  he 
refused  to  answer,  whereupon  the  judge  told 
him,  if  he  were  not  in  jail  already,  he  would 
send  him  there  for  contempt,  to  which  re- 
mark there  was  objection  and  the  bill.  The 
objection  was  not  good.  Defendant,  as  a 
witness,  was  subject  to  cross-examination, 
and,  though  on  trial,  was  capable  of  com- 
mitting contempt  of  court,  and  was  liable 


change  the  common-law  rule  that  the  tak- 
ing of  the  wife's  property  by  the  husband 
is  not  larceny.  State  v.  Parker,  3  Ohio 
Dec.  Reprint,  551;  Thomas  v.  Thomas,  51 
111.  162.  And  see  Walker  t.  Reamy,  36 
Pa.  410. 

But  in  Beasley  v.  State,  138  Ind.  552, 
46  Am.  St.  Rep.  418,  38  N.  E.  35,  it  was 
held  that  the  effect  of  the  statutes  givinjij 
the  wife  exclusive  control  and  authority 
over  her  personal  property  was  to  sever  the 
unity  of  person  and  community  of  the  prop- 
erty existing  between  them.  The  court 
pointed  out  that,  by  virtue  of  the  statutes, 
a  wife  could  contract  with  her  husband, 
and  could  recover  from  him  for  a  breach 
of  contract  or  for  cheating  her,  and  said 
that  it  would  seem  reasonable  to  conclude 
that  he  could  steal  from  her  also,  where  the 
circumstances  attending  the  wrongful  act 
were  such  that  if  performed  by  another  it 
would  constitute  a  felonious  asportation. 

And  in  Hunt  v.  State,  72  Ark.  241,  65 
L.R.A.  71,  105  Am.  St.  Rep.  34,  79  S.  W. 
769,  2  A.  &  E.  Ann.  Cas.  33,  it  was  held 
that  a  man  may  be  guilty  of  larceny  of 
property  which  the  Constitution  makes  the 
sole  and  separate  property  of  the  wife.  In 
that  case  the  man  obtained  the  money  from 
the  woman  with  intent  to  convert  it  to  his 
own  use,  by  means  of  a  well-laid  scheme 
which  included  the  performance  of  a  mar- 
riage ceremony  with  her,  and  fraudulent 
representations  that,  in  case  she  intrusted 
him  with  the  money,  he  would  invest  it 
for  her  benefit;  and  he  was  properly  con- 
victed of  larceny. 

As  opposed  to  the  rule  announced  in 
State  v.  Hogg,  it  was  held,  in  Golden  v. 
State,  22  Tex.  App.  1,  2  S.  W.  531,  that 
money  belonging  to  a  wife  was  not  subject 
to  embezzlement  by  the  husband. 

Rule  as  to  wife. 

Conversion  by  a  married  woman  Is  not 
at  common  law  larceny,  because  in  con- 
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templation  of  law  she  is  one  person  with 
her  husband,  and  also  because  she  has  an 
interest  in  her  husband's  goods.  18  Am. 
&  Eng.  Enc.  Law,  p.  512;  R.  v.  Glassie,  7 
Cox.  C.  C.  I ;  R.  V.  Tolfree,  1  Moody,  C.  C. 
243;  R.  V.  Kenny,  L.  R.  2  Q.  B.  Div.  307, 
3  Am.  Crim.  Rep.  448;  State  v.  Banks,  48 
Ind.  197;  Lamphier  v.  State,  70  Ind.  317. 
And  see  R.  v.  Tollett,  Car.  ft  M.  112;  R. 
V.  Avery,  7  Week.  Rep.  431. 

In  Thomas  y.  Thomas,  supra,  it  was  held 
that  the  common-law  rule  that  the  wife 
could  not  be  guilty  of  larceny  for  taking 
her  husband's  property  was  not  changed 
by  the  married  woman's  property  acts,  since 
it  did  not  so  far  destroy  the  relation  of 
husband  and  wife  as  to  render  either 
guilty  of  larceny. 

And  the  rule  is  not  affected  by  adultery 
of  the  wife.    R.  v.  Kenny,  supra. 

Even  while  eloping  with  an  adulterer,  a 
wife  cannot  commit  larceny  in  taking  her 
husband's  goods.    R.  v.  Glassie,  supra. 

But  under  the  English  married  women's 
property  act  of  1882  (45  &  46  Vict.  chap. 
75)  §§  12,  16,  the  stealing  by  the  wife  of 
the  goods  of  her  husband,  when  about  to 
leave  or  desert  him,  is  larceny.  R.  v.  Brit- 
tleton,  15  Cox,  C.  C.  431;  R.  ▼.  James 
[1902]  1  K.  B.  540. 

And  it  is  not  necessary  that  the  indict- 
ment under  the  above  statute  should  con- 
tain averments  that  the  wife  took  the  goods 
in  question  when  leaving  or  deserting,  or 
about  to  leave  or  desert,  her  husband.  R. 
V.  James,  supra. 

In  R.  V.  Willis,  1  Moody,  C.  C.  375,  it 
was  held  that  the  taking  by  the  wife  of 
society  funds  in  the  possession  of  the  hus- 
band was  not  larceny. 

In  Com.  V.  Hartnett,  3  Gray,  450,  it  was 
held  that  a  wife  who  committed  a  theft  in* 
a  building  owned  by  her  husband  was  not 
liable  to  the  punishment  prescribed  by  a 
statute  for  larceny  ''in  any  building." 

A.  L.  R. 
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to  punishment  therefor.  Being  in  actual 
custodyi  however,  it  was  no  invasion  of  his 
rights  for  the  judge  to  make  the  remark 
complained  of.  Bills  2,  3,  and  4  show  (2) 
that  defendant  requested  the  judge  to  charge 
the  jury,  "If  you  find  that  the  check  repre- 
sented partnership  funds,  then,  and  in  that 
event,  he  is  not  guilty  of  embezzlement," 
(3)  that  he  objected  to  the  testimony  of 
Lizzie  Hall  on  the  ground  that  she  was  his 
wife;  (4)  that  he  objected  to  the  refusal 
of  the  judge  to  charge,  "If  you  find  that 
William  Hall  and  Lizzie  Hall  were  mar- 
ried, then  he  is  not  guilty."  Following 
the  objection  to  the  testimony  of  Lizzie 
Hall,  bill  3  proceeds:  "The  agreed  state 
of  facts  is  as  follows,  tending  to  show 
marital  relations:  The  evidence  showed 
that  the  man  and  woman  had  lived,  as 
many  negroes  do,  as  man  and  wife,  but  had 
never  been  married,  and  that,  while  she 
referred  to  him  as  her  husband,  no  mar- 
riage had  ever  been  executed.  They  had 
lived  together  for  several  years,  and  he  left 
her  and  was  gone  nearly  a  year  and  re- 
turned, and  had  been  back  for  about  three 
weeks,  and  left  her  again,  with  her  proper- 
ty and  against  her  will.  Whereupon  the 
court  overruled  the  objection,  for  the  fol- 
lowing reasons  as  above  stated.  And  there- 
upon counsel  for  defendant  took  this  their 
bill  of  exception,  and,  having  submitted  the 
same  to  the  counsel  for  the  state  and  the 
court,  prayed  the  judge  to  sign  the  same." 
And  the  bill  was  signed  accordingly. 
There  is  manifest  conflict  between  the  posi- 
tion taken  by  defendant  in  bill  2  and  that 
taken  in  bills  3  and  4;  for,  if  Lizzie  Hall 
was  his  wife,  she  could  not,  under  our  law, 
be  his  business  partner.  His  counsel  says 
in  his  brief  that,  if  there  had  been  an  agree- 
ment such  as  that  referred  to  in  bill  3,  it 
ought  to  be  in  the  record  and  speak  for  it- 
self; and  we  concur  in  that  view.  -We  take 
it,  however,  that  the  trial  judge  concluded 
from  the  testimony,  or  lack  of  testimony,  on 
the  subject,  that  it  was  either  actually  or 
virtually  conceded  that  there  had  been  no 
marriage  between  the  defendant  and  the 
prosecuting  witness,  and  that  conclusion 
finds  support  in  bill  5,  in  which  defendant 
himself  recapitulates  the  testimony  from 
his  point  of  view.  On  the  other  hand,  as 
we  have  observed,  the  theory  of  a  partner- 
ship propounded  in  bill  2  is  irreconcilable 
with  that  of  marriage  propounded  in  the 
other  bills.  Beyond  that,  the  trial  judge 
dealt  with  the  matters  as  though  the  ques- 
tion of  partnership  vel  non  and  marriage 
rel  non  were  both  presented  by  the  evidence 
for  the  consideration  of  the  jury,  since,  hav- 
ing refused  to  give  the  special  charges  re- 
cited in  bills  2  and  4,  he  instructed  the 
jury:  "(2)  That  partnership  funds  could 
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be  embezzled ;  that  it  all  depended  upon  the 
facts  connected  with  the  transaction.  \i 
the  funds  bad  been  intrusted  to  a  partner 
for  a  specific  purpose,  and  were  appropriat- 
ed for  the  taker's  use  to  defraud  anotlier, 
it  would  be  embezzlement." 

''(4)  That  a  husband  or  wife  would  em- 
bezzle the  separate  funds  of  another,  where 
they  had  been  intrusted  for  another  par- 
pose,  and  where  it  was  not  under  the  con- 
trol of  the  one  appropriating  the  same  to 
his  or  her  use,  and  was  done  to  defraud  tbe 
other." 

Considering  the  ruling  presented  by  bill 
2,  and  the  charge  therein  recited,  we  make 
the  following  excerpts  from  Mr.  Bishops 
New  Criminal  Law,  8th  ed.  vol.  2,  pp.  1*« 
et  seq.,  to  wit:  "(4)  This  chapter— where- 
in it  is  assumed  that  the  reader  has  before 
him  his  own  statutory  laws — will  sedc  to 
point  out  the  leading  interpretations,  bat 
not  to  supersede  the  looking  and  thinking, 
which  is  the  duty  of  the  reader.  And  be  i* 
cautioned  that  what  an  English  court  or 
that  of  a  sister  state  has  held  under  a  pro- 
vision diff'erently  expressed  is  not,  as  of 
course,  to  be  accepted  as  a  rule  for  his  o«3 
tribunal. 

"Sec.     325.     .     .     .     This    offense    being 
statutory,  and  the  statutes  varying  in  their 
terms,     there    can    be     no    one    definition 
of  embezzlement  applicable  to  all  the  stat- 
utes.    In  a  general  way  the  wrong  may  be 
described    as    the    embezzling  of   property 
designated    in    the    particular   statutes,  by 
the   persons   and   under  the   circumstane-* 
specified  therein.     .     .     .     Looking  for  sod 
a  definition  as  the   nature  of   the  subjwt 
permits,  to  be  applied  to  diverse  and  un- 
known statutes,  some  extending  the  offeii*^ 
to  greater  numbers  of  classes  of  fiduciary 
persons  and  to  more  kinds  of  property  th&a 
others,  and  some  requiring  different  circum- 
stances of  possession  from  others,  the  f^'- 
lowing  may  be  helpful:      Embezzlement  is 
the  fraudulent  misappropriation  by  a  serv- 
ant or  other  person  within  the  terms  of  t^e 
statute  of  embezzlement,  of  such  property 
as  the  statute  makes  the  subject  of  it.  im- 
der    the   circumstances    designated    therein, 
to  the  use  of  the  embezzler,  or  otherwise  to 
the  injury  of  the  owner  thereof.     .    .    . 

"Sec.  330.  .  .  .  The  doctrine  of  thi^ 
subtitle  is  that,  since  embezzlement  is  i 
purely  statutory  offense,  only  persons  with- 
in the  statutory  terms  can  be  guilty  of  it. 
But  one  within  those  terms — for  exaraf^e. 
an  agent — need  not  be  such  de  jure.  A 
mere  de  facto  relationship  suffices.    .    .    - 

"Sec.  348.  Between  'servant  or  clerk*  an  1 
'agent'  the  books  disclose  a  distinction  d*- 
manding  careful  attention.  Thus,  as  aV 
ready  observed,  it  has  been  held  that  a  j^- 
son  employed  on  commission  to  get  ottkn 
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for  goods  and  receive  payment  for  them  is 
not  the  employer's  'servant  or  clerk/  if  at 
liberty  to  get  the  orders  and  receive  the 
money  where  and  when  he  thinks  proper. 
'To  constitute  the  relation  of  master  and 
servant/  said  Erie,  Ch.  J.,  *the  inferior 
must  be  under  more  control  than  is  implied 
by  having  the  option  of  getting  orders,  with 
the  right  to  receive  a  commission  thereon.' 
Yet  such  a  person  is  undoubtedly  an  agent." 

"Sec.  343.  .  .  .  One  cannot  be  a  serv- 
ant to  himself.  Therefore,  if  a  company 
whereof  he  is  one  owns  the  business  he  is 
employed  in,  he  cannot  be  its  agent,  serv- 
ant, or  clerk.    .    •    • 

"Sec.  345.  ...  (2)  ...  One 
cannot  be  the  servant  of  a  firm  whereof  he 
is  a  member,  since  thus  he  would  be  a  serv- 
ant to  himself,"  etc. 

The  present  English  statute  (24  &  25 
Vict.  chap.  96,  §  68,  quoted  in  the  volume 
above  referred  to,  at  page  185,  §  323 )  reads, 
in  part,  as  follows:  ''Whosoever,  being  a 
clerk  or  servant,  or  being  employed  for  the 
purpose  or  in  the  capacity  of  a  clerk  or 
servant,"  etc. 

Our  statute  is  much  broader,  and  includes 
many  other  classes  of  persons  in  its  grasp 
than  clerks  and  servants.    It  reads  in  part: 

"Sec.  905  [Rev.  Stat.].  Any  servant, 
clerk,  broker,  agent,  consignee,  trustee,  at- 
torney, mandatary,  depositary,  common 
carrier,  bailee,  curator,  administrator,  tu- 
tor, or  any  person  holding  any  office  or 
trust  under  the  executive  or  judicial  au- 
thority of  this  state,  or  in  the  service  of  any 
public  or  private  corporation  or  company, 
who  shall  wrongfully  use,  dispose  of,  conceal 
or  otherwise  embezzle,  any  money,  .  .  . 
or  any  other  property  which  he  shall  have 
received  for  another,  or  for  his  employer, 
principal,  or  bailor,  or  by  virtue  of  his  of- 
fice, trust,  or  employment,  or  which  shall 
have  been  intrusted  to  his  care,  keeping,  or 
possession  by  another,  or  by  his  employer, 
principal,  or  bailor,  or  by  any  court,  corpo- 
ration, or  company,  upon  conviction  there- 
of, or  having  aided  or  abetted  .  .  . 
shall  suffer  imprisonment,"  etc. 

According  to  the  established  and  well- 
nigh  universal  jurisprudence,  when  the  fore- 
going statute  was  adopted  and  since,  a  part- 
ner could  not  be  guilty  of  embezzling  the 
property  of  the  firm  of  which  he  was  a 
member,  for  two  reasons  (the  merits  of 
which  we  will  not  now  inquire  into),  to  wit, 
that  he  could  not  be  the  agent,  clerk,  or 
servant  of  such  firm,  and  that,  as  to  him, 
the  property  of  the  firm  is  not  the  property 
of  another  in  the  sense  of  the  law.  In  1888 
the  general  assembly  passed  an  act  (No. 
31 )  purporting  to  amend  and  re-enact  §  905 
of  the  Revised  Statutes,  but  which  re-enacts 
the  section  without  amending  it,  so  far  as 
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we  can  see.  It  is  true  that  no  case  seems 
to  have  arisen  in  this  state,  in  which  the 
question  here  at  issue  has  been  presented, 
but  we  imagine  that  it  is  because  it  has 
been  so  well  settled  that  a  partner  cannot 
embezzle  partnership  property  (under  a 
statute  relating  to  an  agent,  clerk,  manda- 
tary, etc.,  misappropriating,  etc.,  property 
received  "for  his  employer,  principal,  or 
bailor,  or  by  virtue  of  his  office,  trust,  or 
employment,  or  which  shall  have  been  in- 
trusted to  his  care  ...  by  another," | 
or  by  his  employer,  etc.)  that  no  prosecu-' 
tions  for  such  supposed  offenses  have  been 
instituted.  In  some  states,  where  the  in- 
tention was  to  include  partners  dealing 
with  partnership  property,  it  has  been  so 
expressly  provided,  and  we  are  of  opinion 
that  such  a  course  would  have  been  pursued 
by  the  general  assembly  of  this  state,  if  it 
had  had  the  purpose  mentioned  in  view.  As 
the  matter  stands,  we  should  feel  rather  as 
if  we  were  amending  and  enlarging  the 
scope  of  the  statute  than  construing  it,  if 
we  were  to  give  it  the  application  contended 
for  by  the  state.  We  therefore  conclude  that 
there  was  error  in  refusing  the  requested 
charge  as  recited  in  the  bill  2  and  in  the 
charge  given;  but  we  fail  to  find  that  de- 
fendant was  prejudiced  thereby,  since  his 
position  with  regard  to  his  marriage  is  ir« 
reconcilable  with  the  idea  of  a  partnership, 
and  there  is  nothing  in  the  record  to  in- 
dicate that  there  was  any  evidence  offered 
tending  to  show  a  partnership  between 
him  and  the  prosecutrix.  On  the  oth- 
er hand,  we  think  the  trial  judge  ruled 
correctly  in  refusing  the  charge  recited  in 
bill  4,  and  that  there  was  no  error,  to  the 
prejudice  of  the  defendant,  in  the  charge 
given,  to  the  effect  that  a  husband  or  wife 
may  embezzle  one  another's  funds,  though, 
in  view  of  the  presumptions  of  our  law  in 
regard  to  the  dominating  influence  of  the 
husband,  we  prefer  to  reserve  for  future 
consideration  the  question  whether  the  wife 
can  be  guilty  of  embezzling  the  property  of 
the  husband.  Defendant's  bill  No.  5  was 
reserved  to  the  overruling  of  a  motion  in 
arrest  of  judgment.  It  begins  as  follows: 
"Be  it  remembered  that  in  the  trial  of  the 
motion  for  new  trial,  and  later,  on  the  mo- 
tion in  arrest  of  judgment,  counsel  called 
to  the  attention  of  the  court  the  evidence 
in  the  case,  which  was  as  follows  [and  then 
follows  a  recapitulation  of  the  evidence,  aft- 
er which,  the  bill  proceeds].  Counsel  urges 
upon  the  court  that  under  the  above  facts 
the  verdict  was  not  responsive  to  the  evi- 
dence, and  there  was  no  embezzlement  on 
the  part  of  defendant,  and  that  he  placed 
the  check  made  out  in  his  favor  in  the  bank 
for  collection,  which  in  law  and  under  the! 
charge  of  the  court  he  had  a  right  to  do." 
53 
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The  court  overruled  the  motion  for  new 
trial,  and  later  the  motion  in  arrest,  for  the 
following  reasons,  to  wit:  "Because  the 
court  felt  satisfied  that  the  verdict  was  cor- 
rect and  borne  out  by  the  evidence. 
Whereupon  counsel  took  this,  his  bill,"  etc. 

As  we  have  no  jurisdiction  of  the  facts, 
this  bill  brings  up  nothing  that  we  can  re- 
view. The  motion  for  new  trial  sets  up 
that  the  verdict  was  contrary  to  law  and 
the  evidence,  and  that  ''defendant  was  be- 
ing tried  under  the  name  of  William  Hogg 
whereas,  his  true  name  is  William  Hall,  and 
that  it  convicts  him  of  going  under  an  as- 
sumed name.'' 

The  first  point  presents  nothing  for  the 
consideration  of  this  court;  and  the  second 
is  without  merit  in  a  motion  for  new  trial. 
The  motion  in  arrest  of  judgment  sets  up 
several  alleged  defects  or  irregularities, 
which,  if  they  existed,  were  cured  by  the 
verdict.  It  also  alleges  that  the  minutes 
of  the  court  do  not  show  that  the  indict- 
ment was  a  "true  bill."  The  indictment  is 
signed  by  the  district  attorney,  and  has  in- 
dorsed upon  it  the  title  and  number  of  the 
case,  and  the  words  and  signatures:  "Em- 
bezzlement. A  true  billl  W.  E.  Glassell, 
Forenfan  of  the  Grand  Jury,"  together  with 
the  date  of  the  filing  in  court,  and  the  re- 
turn of  the  clerk,  showing  its  service  on  the 
defendant.  Also,  the  verdict  of  the  petit 
jury  reading: 

We,  the  jury,  find  the  prisoner  guilty  of 
embezzling  the  amount  of  one  hundred  and 
twenty  two  26  0/^  dollars    ($122.25). 

E.  R.  Bernstein,  Foreman. 

The  minutes  of  the  court  read:  "And 
now  comes  the  grand  jury  to  make  this  par- 
tial report,  and,  with  leave  of  tlie  court, 
presents  to  the  court  the  following  bills  of 
indictment,  which  the  court  ordered  filed 
and  made  of  record,  and  the  sheriff  is  au- 
thorized to  take  bond  in  each  case,  as  fixed 
by  the  court:  State  of  Louisiana  v.  Wil- 
liam Hogg,  alias  Hall,  Embezzlement." 

Which  minute  entry  corresponds  in  date 
with  that  of  the  filing  of  the  indictment. 
In  State  v.  Logan,  104  La.  254,  28  So.  912, 
to  which  counsel  for  defendant  refers,  the 
verdict  was  set  aside  because  the  words,  "a 
true  bill,"  followed  by  the  signature  of  the 
foreman  of  the  grand  jury,  were  not  in- 
dorsed on  the  back  of  it.  It  is  true  that  it 
was  remarked  in  the  opinion  as  additional- 
ly showing  that  the  indictment  in  question 
was  not  sufficiently  identified  as  the  work 
of  the  grand  jury,  that  the  minutes  did  not 
show  that  either  the  indictment  or  the  in- 
dorsement thereon  was  read  in  open  court 
in  presence  of  the  jury,  and  that  they  did 
show  that  there  was  a  discrepancy  between 
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the  minute  entries  of  the  indorsements  and 
the  indorsements  themselves  as  they  ap- 
peared on  the  indictment.  In  the  iiisUnt 
case,  the  indictment  is  properly  identified 
by  the  signature  of  the  foreman  as  the  vork 
of  the  grand  jury,  and  is  shown  to  have  been 
properly  and  regularly  returned  into  court 
and  made  of  record.  Defendant  wag  there- 
after arraigned  and  pleaded,  and  later  «is 
tried  and  convicted,  and  throughout  the  pro- 
ceedings made  no  complaint  that  the  indict- 
ment was  not  read  in  the  presence  of  the 
jury.  Such  complaint  came  too  late  io  a 
motion  in  arrest  of  judgment. 

Finding  no  reversible  error  therein,  the 
judgment  appealed  from  is  affirmed. 


MIGHIGAX  SUPREITE  COURT. 
GEORGE  FRAAM 

V. 

GRAND  RAPIDS  &  INDIANA  RAILWAY 
COMPANY,  Plff.  in  Err. 

(161  Mich.  556,  126  N.  W.  851.) 

Carrier  —  parcel  stand  —  liability. 

1.  That  a  railroad  company  charges  ooh 

Note.  —  Liability  of  carrier  for  lofs  o/ 
property  in  a  checU  room. 

Terrv  v.  Southern  R.  Co.  81  S.  C.  279,  l'^ 
L.R.A.'{N.S.)  295,  62  S.  E.  249,  appears  U* 
be  the  only  other  American  case  which 
passes  squarely  upon  the  liability  of  a  car- 
rier for  loss  of  property  from  a  check  room 
maintained  by  it.  In  that  caM  it  «* 
held  that  the  owner  of  property  lost  wbii<? 
in  a  railroad  check  room  is  not  bound  ti 
show  negligence  on  the  part  of  the  railroa*! 
company  to  be  entitled  to  hold  it  liable  f'^r 
the  loss;  but  the, provision  on  the  cW* 
issued  by  the  company  limiting  its  liabilitv 
for  each  article  lost  was  held  binding  oa 
the  patron. 

Where  goods  are  left  at  a  station  to  b*' 
kept  for  the  owner  either  until  he  proct^^i* 
on  his  journej',  or  until  he  calls  for  thfrc. 
without  his  paying  for  such  service  or  witfe 
out   the  goods  being   checked   as  bag^g^^ 
then    either    the    transaction   is    merely  » 
personal  one   between    the   owner  and  ty 
agent  with  whom  the  goods  are  left,  or  tU 
company  is  merely  a  naked  depositorr  «>r 
gratuitous  bailee,   and    in   either   case  t"v 
company  is  merely  a  naked  depositary  cr 
gross  negligence.     Little  Rock  &  Ft.  S.  H. 
Co.  V.  Hunter,  42  Ark.  200;  Georgia  R.  * 
Bkg.  Co.  V.  Thompson,  86  Ga.  327,  12  S.  V 
640;   Southern  R.  Co,  v.  Roeenheim,  1  ^'J* 
App.  766,  68  S.  E.  81;  Van  Gilder  t.  Oi 
cago  &  N.  W.  R.  Co.  44  Iowa,  648:  Lfui^ 
ville,   C.  k  L.  R.   Co.   v.  Mahan,  8   Bc»  . 
184;   Mattison  v.  New  York  C.  R.  Co.  '< 
N.  Y.  652;  Minor  v.  Chicago  k,  N.  W.  K 
Co.  19  Wis.  41,  88  Am.  Dec.  670;  Hodki-?- 
son  V.  London  k  N.  W.  R-  Co.  L.  R.  14  Q. 
B.  Div.  228.  W.  M.  G, 
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t  oomioal  fee  for  checking  parcels  ,of  in- 
tending paBBengers  for  safe-keeping  until 
called  for  does  not  render  it  a  mere  gratui- 
tous bailee,  but  it  is  bound  to  exercise  or- 
dinary care,  and  is  liable  for  ordinary  neg- 
ligence. 

Trial  —  negligence  of  carrier  —  ques- 
tion for  Jary. 

2.  The  question  of  the  negligence  of  a 
carrier  from  whose  check  room  a  parcel 
disappears  so  that  it  cannot  be  found  is 
for  the  jury,  where  it  appears  that  the 
check  room  was  left  unattended  at  differ- 
ent times  whenever  the  attendant's  services 
vere  required  at  trains. 

Bailee  —  notice  of  value  —  safficiency. 

3.  Notice  to  a  carrier  when  a  parcel  is 
left  at  its  check  room,  to  be  very  careful 
of  it,  as  it  contains  lots  of  goods,  is  suffi- 
cient to  warn  the  bailee  that  the  articles 
are  of  considerable  value. 

Same  «  negligence  of  bailor  —  failure 
to  inquire. 

4.  One  cheeking  a  parcel  at  a  carrier's 
eheck  room  is  not  negligent  in  failing  to 
make  inquiry  for  it  for  about  four  hours, 
ind^  then  making  the  inquiry  at  another 
tation  and  asking  to  have  the  parcel  for- 
irarded  to  him. 

(June  6,  1010.) 

^RROR  to  the  Circuit  Court  for  Kent 
Li  County  to  review  a  judgment  in  plain- 
iffa  favor  in  an  action  brought  to  recover 
unages  for  loss  of  an  article  committed 
)  defendant  for  safe-keeping.     Affirmed. 

Statement  by  Brooke,  J.: 

On  September  26,  1908,  at  about  2  o'clock 

v.,  plaintiff,  who  was  engaged  in  selling 

iental  goods  which  he  carried  from  place 

place  in  a  large  suit  case,  entered  defend- 

it's  station    at  Kalamazoo,   intending   to 

ke  defendant's    train    to   Grand   Rapids. 

wn  inquiry,  he  found  that  the  next  train 

could  take  would  not  leave  until  4:20  P. 

Thereupon,  he  took  his  suit  case  to  the 
ggage  room  in  defendant's  station,  and 
ced  if  he  might  leave  it  there  until  his 
in  left.  He  was  told  by  the  attendant 
it  he  would  have  to  check  it,  which  he 
i>  paying  5  cents,  and  receiving  in  re- 
n  a  parcel  ebeck.  He  then  left  the  depot, 
1  spent  the  intervening  time  visiting  with 
pIIow  countryman  near  the  Michigan  Cen- 
1  Depot.  Defendant's  train  coming  into 
i  depot,  plaintiff  boarded  it  there  for 
ind  Rapids,  leaving  his  suit  case  at  the 
ind  Rapida  ft  Indiana  parcel  room.  Up- 
his  arrival  at  Grand  Rapids  at  5:45  p. 

plaintiff  went  to  the  baggage  man, 
wed  his  parcel  check,  and  asked  if  the 
t  case  would  be  forwarded  to  him  at 
-nd  Rapida.  He  was  assured  it  would  be 
re  next  morning.  It  was  not  forwarded 
t  morning,  nor  at  any  time  thereafter. 
LRA-(N.S.) 


Plaintiff  then  went  to  Kalamazoo  and  made 
a  demand  for  the  suit  case,  but  did  not  re- 
ceive it.  Defendant  caused  a  careful  search 
to  be  made,  but  the  article  could  not  be 
found,  and  has  never  been  returned  to  its 
owner. 

Plaintiff  testifies  that  at  the  time  he  de- 
posited his  suit  case  with  defendant's  em- 
ployee, he  said  to  the  baggage  man:  "'Be 
very  careful,  there  is  lots  of  goods  here  in 
that  suit  case.'  He  said,  'Well,  did  you  have 
it  checked?'  I  said,  *Yes.'  'Well,'  he  said, 
'You  can  have  the  company  responsible  for 
the  suit  case,  don't  you  care;  don't  you  be 
afraid.'"  Defendant,  at  the  trial,  admitted 
the  receipt  of  the  property  and  offered  no 
evidence  tending  to  show  what  had  become 
of  it,  except  that  it  could  not  be  found. 
Plaintiff,  having  recovered  a  judgment  in  a 
suit  in  trover,  defendant  has  removed  the 
case  to  this  court  by  writ  of  error. 

Mr.  James  H.  Campbell  for  plaintiff 
in  error. 

Messrs.  Powers  &  Eardley  for  defend- 
ant in  error. 

Brooke,  J.,  delivered  the  opinion  of  the 
court : 

It  is  contended  by  defendant  that,  in  as- 
suming to  take  charge  of  plaintiff's  suit 
case,  it  acted  solely  for  the  convenience  of 
the  plaintiff,  and  became  bailee  of  his  prop- 
erty for  accommodation,  and  not  for  hire. 
That,  therefore,  defendant  would  not  be 
liable  except  for  wilful  conversion  or  gross 
negligence. 

We  cannot  agree  with  this  view  of  the  re- 
lations between  the  parties.  It  may  be 
true,  as  urged  by  defendant,  that  the  fee 
charged  (5  cents)  for  the  services  per- 
formed is  not  much  in  excess  of  the  value  of 
the  check  attached  to  the  article,  but  we 
are,  nevertheless,  of  the  opinion  that  the  in- 
significant amount  of  the  charge  cannot  con- 
trol the  status  of  the  parties:  Defendant 
held  itself  out  to  plaintiff  as  willing  to  take 
charge  of  his  property,  and  to  redeliver  it 
to  him  on  presentation  of  the  check.  It 
demanded  a  certain  compensation,  which 
plaintiff  paid.  That  this  compensation  was 
small  is  of  no  consequence.  Its  adequacy 
was  a  matter  for  the  determination  of  the 
parties,  and,  they  having  agreed,  the  courts 
will  not  interfere.  Newhall  v.  Paige,  10 
Gray,  366.  Moreover,  the  small,  fee  charged 
may  not  be  the  only  consideration  moving 
from  plaintiff  to  defendant.  Railways  com- 
monly maintain  parcel  rooms  at  their  depots 
in  considerable  cities,  where  passengers  and 
others  may  for  a  nominal  charge  have  their 
belongings  cared  for.  This  service  is  per- 
formed not  only  for  the  accommodation  of 
the  person  using  it  or  the  immediate  profit 
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arising  therefrom,  but  may,  and  probably 
does,  result  in  increased  patronage  of  and 
profit  to  the  road,  because  of  the  knowl- 
edge of  the  traveling  public  that  such  serv- 
ice is  afforded.  This  service  is  not  rendered 
by  the  railroad  company  in  its  capacity  as 
a  common  carrier,  for  the  articles  are  not 
checked  for  transportation,  but  for  safe- 
keeping and  redelivered  at  the  place  of  de- 
'  posit.  In  this  phase  of  its  activity,  the 
company  acts  rather  in  the  capacity  of  a 
warehouseman,  who,  for  compensation,  re- 
ceives and  stores  the  goods  of  another. 

The  contract  of  bailment  here  under  con- 
sideration is  one  for  the  mutual  benefit  of 
the  parties,  and  the  bailee  thereunder  was 
bound  to  exercise  ordinary  care  of  the  sub- 
ject-matter of  the  bailment,  and  is  liable  for 
ordinary  negligence.  Ordinary  care  means 
such  care  as  ordinarily  prudent  men,  as  a 
class,  would  exercise  in  caring  for  their 
own  property  under  the  like  circumstances, 
and  whether  it  is  exercised  or  not  is  a  ques- 
tion of  fact  for  the  determination  of  the 
jury,  under  proper  instructions.  Hofer  v. 
Hodge,  62  Mich.  372,  60  Am.  Rep.  256,  18 
N.  W.  112;  Ruggles  v.  Fay,  31  Mich.  141; 
3  Am.  &  Eng.  Enc.  Law,  p.  744. 

Defendant's  fourth  request  to  charge  is 
as  follows:  "It  having  been  shown  that  the 
goods  were  stolen,  the  burden  was  thereby 
placed  upon  the  plaintiff  to  prove  want  of 
due  care  by  the  defendant.  There  being 
no  proof  of  want  of  such  due  care 
by  the  defendant,  your  verdict  must 
be,  *No  cause  of  action*"  (citing  Knights 
V.  »Piella,  111  Mich.  9,  66  Am.  St.  Rep.  376, 
60  N.  W.  92.  This  instruction  was  properly 
refused.  The  record  is  absolutely  barren  of 
evidence  tending  to  show  a  theft  of  the  suit 
case,  unless  the  fact  that  it  could  not  be 
found  is  to  be  treated  as  such.  In  Baehr 
V.  Downey,  133  Mich.  163,  103  Am.  St  Rep. 
444,  94  N.  W.  760,  this  court  said:  "Un- 
der these  circumstances,  plaintiffs  made  out 
a  prima  facie  case  by  showing  the  property 
in  the  defendant's  possession,  and  refusal 
or  neglect  to  return  on  demand.  The  onus 
of  exoneration  was  then  on  the  defendants. 
3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  760.  The 
rule  as  there  stated  is  that,  when  the  chat- 
tels are  not  returned  at  all,  the  law  pre- 
sumes negligence,  and  casts  upon  the  bailee 
the  onus  of  showing  he  was  not  negligent" 
(citing  Knights  v.  Piella,  supra;  Ij)onlin  v. 
McQuade,  61  Mich.  276,  28  N.  W.  114). 

The  evidence  given  by  defendant's  witnesses 
shows  that  the  room  in  which  the  suit  case 
was  placed  was  left  unattended  for  five  or 
ten  minutes  at  a  time,  when  trains  arrived 
and  departed,  if  any  baggage  had  to  be 
placed  thereon.  Three  trains  left  the  depot 
during  the  afternoon.  We  think  the  ques- 
tion of  the  negligence  of  the  defendant  was, 
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under  the  evidence,  a  proper  one  for  the 
jury,  and  that  the  jury  were  properly  in- 
structed in  relation  thereto. 

It  is  urged  by  defendant  that  plaintiflf 
was  negligent  in  failing  to  notifiy  the  bag- 
gage man  of  the  value  of  the  suit  case,  and 
in  not  calling  for  it  at  4 :  20.  As  to  the  first 
point,  we  believe  that  his  conversation  with 
defendant's  servant  (if  true)  was  sufficieot 
to  warn  defendant  that  the  article  was  of 
considerable  value.  He  instructed  the  man 
to  be  very  careful  as  there  were  lots  of  goods 
in  the  case,  and  received  the  assurance  of  de- 
fendant's agent  that  the  company  would  be 
responsible  and  that  he  need  not  wonr. 
Touching  the  second  point,  it  appears  that 
he  did  make  inquiry  of  defendant  about 
four  hours  after  he  had  deposited  the  suit 
case.  It  cannot  be  said  that  this  delay  is 
any  evidence  of  negligence  on  the  plain- 
tiff's part. 

The  other  errors  assigned  have  been  con- 
sidered, but  require  no  discussion. 

The  judgment  is  affirmed. 
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WESTERN   UNION    TELEGRAPH   COM- 
.     PANY,  Appt, 

V. 

NANNIE  PRICE. 
(137  Ky.  758,  126  S.  W.  1100.) 

Telegraph  —  delivery  by  telephone. 

1.  A  telegraph  company  which  receircs 
an  important  message  after  the  hours  dur- 
ing which  it  maintains  a  messenger  service 
must,  in  case  it  is  connected  with  the  resi- 
dence of  the  addressee  by  telephone  wbici 
it  can  use  without  expense,  make  rea$i.^T  - 

Note, '■'Duty  of  telcffraph  company  to 
deliver  message  hy  telephone^ 

The   question   of  the   duty  of   telega  ph 
companies  to  deliver  messages  by  telepboi  t> 
has  not  been  frequently  before  the   courts 
for  decision.     While  companies  of  this  ii«^ 
scription  are  not  now  generally  held  to  V>- 
common  carriers,  their  relation  to  the  pub 
lie  is  in  the  nature  of  that  of  a  connmo; 
carrier,   and   they   should   at  least    be    t<> 
quired  to  exercise  reasonable  care  and  di    - 
gence  in  the  delivery  of  messages  in  trusts 
to   them    for    transmission.     What    cor.s-t: 
tutes  such  diligence  depends  npon  the  f a<  t-^ 
in  each  case.     Where,  as  in  Westcrx   l^ 
Telbg.  Co.  v.  Price,  the  addressee   has  a 
telephone  at  hand,  and  no  other  method  t'f 
delivering  an  important  message  prompt  It 
I  is  available,  it  would  seeme  to  be  the  duty 
of  the  telegraph  c<Mnpany,  in   the   e-xercir-^ 
of  reasonable  care  and  diligence,    to   te't 
phone  the  message  to  the  addressee. 

It  has  been  held  where  the  addressee  ha 
no  telephone  available  that  the    teWrap- 
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ftble  effort  to  deliver  the  message  by  that 
means. 

Trial  —  Jury  —  diligence  in  deliTering 

telegram. 

2.  The  jury  must  determine  whether  or 
not  a  telegraph  company  exercises  reason- 
able diligence  in  delaying  for  an  hour  the 
delivery  of  an  important  message  received 
during  the  night,  after  the  messenger  goes 
on  duty   in   the  morning,   where   the   ad- 

eompany  owed  such  person  no  duty  to  tele- 
phone a  message. 

Thus,  in  Hellams  v.  Western  U.  Teleg. 
Co.  70  S.  C.  83,  49  S.  E.  12,  where  an  ad- 
ditional   charge    was    collected    from    the 
sender  for  forwarding  the  message  to  the 
addressee,  who  was   located   on   an   island 
which  was  connected  by  a  ferry  and  tele- 
phone with  the  place  at  which  the  telegraph 
company's  ofiSce  was  located,  it  was   held 
that  such  company  owed  no  duty  to  tele- 
phone the  message,  where  it  appeared  that 
the  addressee  had  no  telephone,  although 
individuals  living  in  the  vicinity  had  tele- 
phones in  their  residences.    The  court  said : 
"We  do  not  think  that  the   law  imposes 
upon  telegraph  companies  the  duty  to  tele- 
phone a  message,  as  that  would  seriously 
impair  the  confidential  relations   assumed 
in  the  delivery,  receipt,  and  transmission 
of  telegraphic   communications.     Had   the 
sender  or  addressee  of  the  message  author- 
ized its  transmission  by  telephone  to  any- 
one who  would  receive  it  and  undertake  to 
deliver  it,  that  might  have  been  a  proper 
consideration  for  the  jury  in  determining 
the  question  whether  defendant  used   due 
diligence  in  delivery  of  the  message.     But 
in  this  case  there  was  not  a  particle  of 
evidence  that  defendant  was  authorized  to 
telephone  the  message  to  somieone  on  Sulli- 
van's island  for  commiinication  to  plaintiff, 
and  the  uncontradicted  evidence  was  that 
plaintiff  had  no  telephone  in  his  residence, 
which   fact    the   defendant   ascertained   on 
inquiry  of   the  telephone  company's  office, 
in  its  effort  to  deliver  the  message  by  tele- 
phone directly  to  plaintiff." 

And  it  was  held  in  Lyles  v.  Western  U. 
Teleg.  Co.  77  S.  C.  174,  12  L.R.A.(N.S.) 
534,  57  S.  E.  725,  that  the  law  does  not 
impose  upon  telegraph  companies  the  duty, 
under  their  general  contract,  to  telephone 
messages,  since  this  method  would  impair 
the  confidential  relations  assumed.  But  it 
was  held  to  be  perfectly  competent  for  them 
to  enter  into  a  special  contract  binding 
themi^Ives  to  make  delivery  in  this  manner. 
And  where  the  contract  with  a  telegraph 
rompany  was  to  transimit  a  message  by 
telegraph,  the  fact  that  a  connecting  tele- 
graph line  was  found  to  be  unfit  for  use,  so 
that  a  delay  would  result,  does  not  raise 
ui  obligation  on  the  part  of  the  first  com- 
pany to  use  the  telephone  to  deliver  the 
message.  Western  U.  Teleg.  Co.  ▼.  Sorsby, 
J9  Tex.  Civ.  App.  346,  69  S.  W.  122. 

So  where  a  message  was  sent  in  care  of 
Lharlea  Wright,  and  no  Charles  Wright  was 
found  in  the  telephone  directory,  it  was 
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dresses  lives  within  a  few  squares  of   its 

office. 

Same  —  instructions  — >  refusal  —  error. 

3.  Failure  to  instruct  that  a  telegraph 
company  is  not  negligent  in  failing  to  send 
a  messenger  to  deliver  a  telegram  received 
during  the  night  is  not  error,  where  the 
evidence  tends  to  show  that  it  was  negligent 
in  failing  to  deliver  the  message  by  tele- 
phone. 

held  not  to  be  a  circumstance  going  to  show 
negligence  because  other  Wrights,  with  the 
initials  C.  £.,  C.  A.,  and  C.  D.,  were  shown 
in  the  telephone  directory,  and  the  tele- 
graph company's  agent  failed  to  call  each 
of  them  to  ascertain  if  he  was  the  party  in- 
tended, especially  as  the  name  Charles 
Wright  appeared  in  the  city  directory. 
Western  U.  Teleg.  Co.  v.  Wright  (Ala.) 
53  So.  95. 

And  in  King  v.  Western  U.  Teleg.  Co. 
89  Ark.  402,  117  S.  W.  521,  a  telegraph 
company  was  held  guilty  of  no  negligence, 
where  the  message  was  promptly  trans- 
mitted, and  it  appeared  that  the  receiving 
office  found  that  the  addressee  lived  6  or 
8  miles  in  the  country,  inquired  concerning 
telephones,  ascertained  that  the  party  had 
none,  and  that  the  nearest  one  to  her  was 
a  mile  and  a  half  away,  and  thereupon 
mailed  the  message;  and  this  was  held, 
notwithstanding  the  fact  that  the  sender 
told  the  operator  at  the  originating  sta- 
tion of  the  importance  of  the  message,  and 
stated  that  the  addressee  lived  4  miles  from 
the  nearest  office. 

It  was  held  in  Western  U.  Teleg.  Co.  ▼. 
Douglass  (Tex.  Civ.  App.)  124  S.  W.  488, 
where  the  messenger  was  told  during  his 
inquiry  that  he  could  communicate  with 
the  addressee  of  a  message  over  the  tele- 
phone at  a  third  person's  house,  that  the 
fact  that  the  sender  did  not  address  the 
message  in  care  of  the  third  party,  or  ad- 
vise the  company  that  the  sendee  was  liv- 
ing with  such  person,  would  not  defeat  a 
recovery  for  damages  sustained  on  account 
of  delay  in  the  delivery  of  the  message. 

Where  the  addressee,  of  a  message  asks 
the  messenger  boy  to  telephone  him  the  con- 
tents of  a  message,  the  messenger  is  his 
agent,  and  the  messenger's  mistake  in 
transmitting  the  message  cannot  be  charged 
against  the  telegraph  company,  although  its 
telephone  is  used  with  the  knowledge  of 
its  operator,  who,  however,  is  not  shown 
to  have  heard  the  message  read  over  the 
telephone.  Norman  v.  Western  U.  Teleg. 
Co.  31  Wash.  577,  72  Pac  474. 

In  Western  U.  Teleg.  Co.  v.  Craige,  44 
Tex.  Civ.  App.  214,  90  S.  W.  681,  where 
the  manager  of  a  telegraph  company  testi- 
fied to  making  inquiry  as  to  the  addressee 
of  a  message,  a  question  on  cross-examina- 
tion as  to  whether  he  used  the  telephone  in 
making  inquiry  was  held  not  inadmissible 
on  the  ground  that  the  company  could  not 
discharge  its  obligation  by  delivering  a  mes- 
sage by  telephone.  J.  T.  W. 
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Damaffcs  —  failure  to  deliver  telegram. 

4.  Nine  hundred  and  fifty-five  dollars  and 
fifty  cents  is  not  excessive  to  award  a 
widow  for  the  negligent  failure  of  a  tele- 
graph company  to  deliver  a  message  in  time 
to  permit  her  to  reach  the  bedside  of  her 
dying  husband  before  he  sank  into  final 
unconsciousness. 

(April  14,  1910.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Logan  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  alleged  negligent  fail- 
ure promptly  to  deliver  a  certain  telegram. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Broivder  &  Browder»  A.  E. 
Richards,  and  Richards  &  Ronald  for 
appellant. 

Messrs.  Selden  T.  Trimble,  S.  R. 
Crewdson,  and  Trimble  &  Bell  for  ap- 
pellee. 

Carroll,,  J.,  delivered  the  opinion  of  the 
court  : 

This  appeal  is  prosecuted  from  a  judg- 
ment of  the  Logan  circuit  court  awarding 
appellee  $955.50  in  damages  against  the  ap- 
pellant company  for  its  alleged  failure  to 
deliver  to  her  within  a  reasonable  time  the 
following  telegram: 

Kansas  City,  Feby.  26,  1908. 
Mrs.  E.  S.  Price, 

Russellville,  Kentucky. 
Mr.  Price  seriously  ill.     Will  you  come? 
Answer.  Mrs.  H.  L.  Bales. 

The  Mr.  Price  mentioned  in  the  telegram 
was  the  husband  of  appellee,  and  at  the 
time  it  was  sent  he  was  in  Kansas  City  at 
the  house  of  Mrs.  Bales,  where  he  became 
seriously  ill,  and  died  on  February  29,  1908. 
Mrs.  Price  and  her  husband  were  residents 
of  Russellville,  a  city  of  4,000  inhabitants, 
and  had  lived  there  in  the  same  house  some 
seventeen  years;  the  residence  being  with- 
in a  few  squares  of  the  telegraph  office. 
The  telegram  reached  Russellville  at  9:50 
p.  M.,  on  the  day  it  was  sent,  but  it  was  not 
delivered  to  Mrs.  Price  until  five  or  ten 
minutes  after  8  o'clock  the  following  morn- 
ing. 

The  evidence  shows  that  the  company  had 
a  night  operator  and  a  day  operator,  the 
latter  going  on  duty  at  7  o'clock  in  the 
morning  from  7  o'clock  in  the  morning 
until  7  o'clock  in  the  evening,  it  had  a 
messenger  boy  to  deliver  messages,  but 
did  not  have  any  messenger  boy  on  duty 
after  7  o'clock  in  the  evening  or  dur- 
ing the  night.  If  the  telegram  had  been  de- 
livered to  Mrs.  Price  at  any  time  before 
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midnight  of  the  day  it  was  received,  the 
could  have  left  Russellville  on  a  train  doe 
there  at  1:15  A.  ir. ;  or  if  it  had  been  deliT- 
ered  to  her  before  6  o'clock  the  nest  moin- 
ing,  she  could  have  left  on  the  train  due 
there  at  7:17  a.  M.;  or  if  had  been  ddiv- 
ered  to  her  shortly  after  7  o'eloek,  she 
could  have  left  on  a  train  leaving  thoie  at 
8:35  ▲.  M.  By  leaving  on  either  of  tliese 
trains,  in  due  course  of  travel  she  mmld 
have  reached  the  bedside  of  her  hmband  in 
time  to  have  seen  and  conversed  with  him 
before  he  became  unconscious.  As  it  was, 
there  was  no  train  on  which  she  could  leave 
Russellville  until  7:10  p.  M.  on  the  27th, 
and,  going  on  this  train,  she  did  not  get  to 
the  bedside  of  her  husband  until  a  few 
hours  after  he  had  become  uneonflcions,  ia 
which  condition  he  remained  until  his  death. 

There  is  evidence  that  it  was  tlie  rule  and 
custom  of  the  Russellville  offiee  when  tele- 
grams were  received  during  the  ni^t,  and 
after  the  departure  of  the  messenger  boy, 
addressed  to  persons  who  had  telephones,  to 
deliver  the  message  to  the  addressee  by  tele- 
phone, and  on  the  following  morning  deliver 
the  written  message.     It  was  also  shown 
that  Mrs.  Price  was  at  her  residence  during 
the  whole  of.  the  night  of  the  26th  of  Fdh 
ruary,  and  that  she  had  in  the  room  in 
which  she  slept  a  Cumberland  telephone,  and 
that  this  telephone  was  also  in  use  in  the 
office  of  the  telegraph  company.    The  opera- 
tor testifies  that  a  few  minutes  after  reeeiv- 
ing  the  message  he  called  up  the  telephoDe 
exchange  and  asked  the  operator  to  get  Mm. 
Price  for  him,  that  he  had  an  important 
message  to  deliver  to  her;   and  the  tele- 
phone operator  testifies  that  she  rung  np 
Mrs.    Price's    residence    on    two    oecaaioss 
shortly  after  receiving  the  request  from  the 
telegraph  office,  but,  failing  to  get  an  an- 
swer   from    Mrs.    Price,    no   farther    effort 
was  made  to  deliver  the  message  over  t2» 
telephone.    Upon  this  point  Mrs.  Price  tes- 
tifies that  she  was  in  the  room  in  which  the 
telephone  was  located  during  the  whole  of 
the  night,  and  did  not  go  to  sleep  unti]  aft- 
er the  hour  the  telephone  operator  said  she 
endeavored   to   call   her  up,  and   that  the 
telephone  bell  did  not  ring. 

Although  the  company  was  not  required 
to  keep  a  messenger  boy  on  duty  duria^ 
the  night,  or  obliged  to  send  the  telegram 
by  messenger  during  the  night>  it  waa,  ob- 
der  the  facts  of  this  case,  its  duty  to  make 
reasonable  efi'orts  to  forward  the  naeasa^e 
over  the  telephone  within  a  reasonable 
time  after  it  was  received.  When  a  tele- 
graph company  has  in  its  office  a  teleplfeoae 
that  will  put  it  in  connection  with  the  a<i> 
dressee  of  an  important  telegram  received 
at  an  hour  when  its  messenger  is  absent^  it 
should  exercise  reasonable  diliffence  to   4r> 
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iirer  it  over  the  telephone,  or  notify   the 
addressee  of  the  fact  that  it  has  a  telegram 
at  its  office;  and  this,  notwithstanding  the 
fact  that  the  company  may  not  be  under 
any  duty  to  have  a  messenger  boy  at  the 
time  the  telegram  is  received  to  deliver  it 
or  be  required  to  then  deliver  it  in  person. 
The  fact   that   a   company   may   establish 
reasonable  hours  of  service,  and  be  excused 
during  specified  hours  and  at  certain  plac<?s 
from  delivering   in    person   telegrams,   will 
not  relieve  it  of  the  duty,  when  its  messen- 
ger is  absent,  of  delivering  an  important 
teiegram  over  the  telephone,  or  at  least  of 
notifying  the  addressee  that  it  has  an  im- 
portant message  for  him,  if  it  can  commu- 
nicate this  infomaation  from  its  office  with- 
out incurring  any  cost.     Many  important 
telegrams   are   received   during   the   night, 
and  at  other   times   when   the   reasonable 
rules  of  the  company  do  not  require  that 
they  should  be  delivered  at  once  by  mes- 
senger; but  if  the  company  has  in  its  of- 
fice a  telephone  that  will  put  it  without  ex- 
pense in  communication  with  the  addressee, 
it  must  use  due  diligence  to  notify  him  by 
telephone  of  the  fact  that  it  has  the  mes- 
sage, and,   if  he   request   it,   deliver  it  to 
him  over  the  telephone,  and  the  failure  to 
do  this   is   negligence   for   which   a   recov- 
ery may  be  had,   if  the  case   is  one  that 
authorizes  damages  for  the  failure  to  trans- 
mit  and    deliver   with   reasonable   prompt- 
ness  a    message.      These   corporations    are 
public. servants.     They  owe  a  duty  to  the 
public   to   exercise   reasonable   diligence   to 
transmit  and  deliver  in  due  time  all  mes- 
aa<re5  received;  and  when  this  can  be  done 
over  the  telephone  at  no  expense  and  with- 
out leaving  the  office,  there  is  no  reason 
why  they  should  not  be  required  to  do  it. 
It   is   true    that    the   ordinary   method    of 
delivering  telegrams   is  by  messenger,  and 
that  the   sendee  is  entitled  to  have  deliv- 
ered to   him  in  writing  the  identical  tele- 
^am  received.     But  this  rule  of  law  will 
not  and  should  not  exonerate  the  company 
from  using  the  telephone  in  cases  where  its 
business   and   the   settled   rules   of   law  do 
n''t   demand   that   it  shall  be  prepared  to 
promptly    deliver   the   written   message   by 
band«     It  cannot  be  successfully  maintained 
that   a    company '  has   exercised   reasonable 
care  and  diligence  to  deliver  a  telegram  in 
the  proper   absence  of  its  messenger  serv- 
ice, when  it  fails  to  use  for  the  purpose  so 
?^Dvenient    an   instrument   as  a   telephone 
that  will  connect  without  delay  or  expense 
iU  operator  with    the   addressee.     We   do 
lot  mean  to  hold  that  the  company  under 
ordinary  conditions  or  at  all  times  may  use 
^>e  telephone  to  deliver  messages,  without 
tn  L.R.A.(N.S.) 


the  consent  of  the  addressee  or  sender,  and 
in  the  absence  of  a  contract  to  that  efTect, 
or  that  it  would  be  negligence  to  fail  to 
use  the  telephone  when  the  message  in  rea- 
sonable time  could  and  would  be  delivered 
in  writing  by  a  messenger;  but  under  cir- 
cumstances and  conditions  like  those  prov- 
en in  this  case,  we  hold  that  it  is  the  duty 
of  the  company  to  make  reasonable  ef- 
forts to  notify  the  addressee  over  the  tele- 
phone of  the  contents  of  the  telegram,  and 
properly  a,  question  for  the  jury  to  say 
whether  or  not  the  company  exercised  rea- 
sonable diligence  in  the  delivery  of  the  mes- 
sage. 

We  might,  however,  safely  pass  over  the 
failure  of  the  company  to  deliver  the  mes- 
sage on  the  night  it  was  received,  and  put 
our  decision  upon  the  ground  that  it  was 
negligence  not  to  deliver  it  until  after  8 
o'clock  on  the  following  morning.  It  is 
attempted  to  excuse  the  failure  to  deliver 
the  telegram  earlier  on  the  morning  of  the 
27th  upon  the  theory  that  when  the  day 
operator  came  on  duty  it  was  necessary 
that  he  should  check  up  the  business  before 
attending  to  the  delivery  of  telegrams  re- 
ceived during  the  night,  and  that  as  soon 
as  this  duty  was  performed  he  at  once  made 
every  reasonable  effort  to  promptly  deliver 
this  message.  The  argument  upon  this 
feature  of  the  case  does  not  impress  us  fa- 
vorably. The  night  operator  knew  the  im- 
portance of  delivering  promptly  the  tele- 
gram, and  reasonable  diligence  required 
that  he  should  have  made  reasonable  ef- 
forts to  deliver  it,  and,  failing  to  do  so, 
he  should  have  notified  the  day  operator 
upon  his  arrival  of  the  fact  that  the  mes- 
sage was  important  and  undelivered,  and 
the  day  operator  should  then  have  exer- 
cised reasonable  diligence  to  see  to  its 
prompt  delivery.  Whether  or  not  the  com- 
pany exercised  reasonable  diligence  to  de- 
liver it  over  the  telephone  during  the  night 
is  involved  in  doubt,  owing  to  the  conflict- 
ing testimony  of  Mrs.  Price  and  the  tele- 
phone operator;  and  whether  or  not  it  ex- 
ercised reasonable  diligence  in  failing  to 
deliver  it  the  next  morning  before  8  o'clock 
was  also  a  question  for  the  jury.  We  can- 
not say  as  a  matter  of  law  that  in  either 
of  these  particulars  the  company  exercised 
reasonable  diligence.  We  might,  however, 
add  that,  in  view  of  the  fact  that  Mrs. 
Price  was  a  well-known  inhabitant  of  Rus- 
sellville,  and  her  residence  within  a  few 
squares  of  the  telegraph  office,  and  the 
further  fact  that  she  had  in  her  residence 
the  telephone  in  use  in  the  telegraph  office, 
it  would  seem  'that  the  company  did  not 
exercise  reasonable  diligence  to  deliver  this 
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telegram  to  her  over  the  telephone  during 
the  night,  or  in  peraon  or  over  the  tele- 
phone a  few  minutes  after  7  o'clock  the 
next  morning. 

Complaint  is  also  made  that  the  court 
erred  in  failing  to  instruct  the  jury,  as  re- 
quested by  the  company,  that  "it  was  not 
the  duty  of  the  defendant  telegraph  company 
to  have  a  messenger  in  its  service  in  Rus- 
sellville  to  carry  and  deliver  messages  dur- 
ing the  night,  and  that  its  failure  to  have 
such  messenger  on  the  night  .in  question 
was  not  negligence.''  As  a  statement  of 
the  law  applicable  to  this  particular  case, 
the  instruction  is  not  objectionable,  and 
might  properly  have  been  given;  but  we  do 
not  think  the  failure  to  give  it  was  preju- 
dicial error,  in  view  of  the  fact  that  it  was 
testified  to  by  all  the  witnesses  introduced 
by  the  company  that  it  was  the  rule  and 
custom  to  deliver  messages  received  dur- 
ing the  night  over  the  telephone  to  an 
addressee  who  had  a  telephone  in  his  resi- 
dence, and,  aside  from  this  rule  and  custom, 
was  a  duty  imposed  by  law  upon  the  com- 
pany. The  question  whether  it  had  or 
bad  not  a  messenger  boy  on  duty  during 
the  night,  or  whether  it  was  or  was  not  its 
duty  to  deliver  messages  by  the  hands  of 
a  messenger  boy,  was  not  really  a  material 
issue  in  the  case.  The  message  could  ns 
easily  and  more  quickly  have  been  deliv- 
ered over  the  telephone  than  it  could  by 
the  hands  of  the  messenger  boy,  and  the 
jury  was  authorized  under  the  evidence  to 
find  that  the  company  did  not  exercise 
reasonable  care  to  deliver  the  telegram  over 
the  telephone  during  the  night. 

It  is  also  assigned  as  error  that  the  court 
was  inaccurate  in  the  use  of  some  words 
in  the  instructions  given;  but  in  our  opin- 
ion this  criticism  is  not  well  founded.  The 
instructions  fairly  presented  to  the  jury 
the  law  of  the  case  as  it  has  been  fre- 
quently declared  by  this  court. 

Other  minor  errors  are  pointed  out;  but 
they  are  not  of  sufficient  importance  to  jus- 
tify us  in  commenting  upon  them. 

It  is  further  said  that  the  verdict  is  ex- 
cessive; but  in  this  we  do  not  agree.  The 
evidence  shows  that  the  failure  of  Mrs. 
Price  to  reach  the  bedside  of  her  husband 
before  he  became  unconscious  caused  her 
to  suffer  the  keenest  mental  anguish,  and, 
in  view  of  the  relation  between  the  par- 
ties, her  grief  in  failing  to  see  and  converse 
with  him  can  be  readily  imderstood  and  ap- 
preciated. 

Wherefore  the  judgment  is  affirmed* 
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BROWN    &    BROWN    dOAL    COMPANY, 

Relator, 

V. 

GRAND  TRUNK  RAILWAY  SYSTEM. 
(159  Mich.  565,  124  N.  W.  528.) 

Carrier  —  special    privileges  —  credit. 

1.  A  carrier  may  withdraw  from  a  ship- 
per the  privilege  of  a  custom  which  he  has 
enjoyed  for  only  about  fifteen  months,  of 
having  his  goods  reshipped  on  the  original 
waybills,  all  charges  to  be  paid  at  final 
destination,  where  the  privilege  is  only  ex- 
tended to  shippers  on  the  credit  list  of  the 
carrier,  from  which  the  shipper's  name  has 
been  stricken  because  of  disputes  over 
freight  charges. 

Same  —  statutory  provision. 

2.  Refusal  by  a  carrier  to  permit  a  mer- 
chant to  reship  cars  of  freight  consigned 
to  him  to  purchasers  on  the  original  way- 
bill, all  charges  to  be  collected  at  destina- 
tion, when  such  privilege  is  accorded  to 
other  shippers,  is  not  within  a  statute  mak- 
ing it  unlawful  for  any  carrier  to  make  or 
give  undue  preferences  or  advantages  to  any 
particular  shipper,  or  subject  him  to  any 
undue  or  unreasonable  disadvantage  or 
prejudice. 

(February  3,  1910.) 

CERTIORARI   to  the  Circuit  Court  for 
Wayne  County  to  review  an  order  de- 
nying a  writ  of  mandamus  to  compel  de- 
fendant to  forward  relator's  goods  without 
prepayment  of  freight.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  E.  T.  Berger  for  relator. 
Mr.  li.  C.  Stanley  for  respondent* 

Blair,  J.,  delivered  the  opinion  of  the 
court: 
On  or  about  October  22,  1908,  the  defend- 


Note.  —  After  a  careful  search  no  other 
cases  ^  have  been  found  passing  upon  the 
question  of  whether  demanding  in  the  case 
of  one  shipper,  and  not  of  another,  the  pre- 
payment of  charges  as  a  condition  for  re- 
shipment  of  freight  on  the  original  way- 
bill, amounts  to  an  unlawful  discrimina- 
tion. However,  the  question  would  seem  to 
depend  on  the  right  of  the  carrier  to  dis- 
criminate between  shippers  as  to  the  pre- 
payment of  freight  generally,  and  this  ques- 
tion is  discussed  in  Gamble-Robinson  Com- 
mission Co.  V.  Chicago  &  N.  W.  R.  Co.  21 
L.R.A.(N,S.)  982,  and  note  appended  there- 
to. 

As  to  right  of  carrier  to  discriminate 
with  respect  to  special  or  unusual  service, 
see  State  ex  rel.  Ellis  v.  Atlantic  Coast 
Line  R.  Co.  12  L.R.A.(N.S.)  606,  and  note. 


1010. 


BROWN  &  BROWN  COAL  CO.  ▼.  GRAND  TRUNK  R.  SYSTEM. 


841 


ant  railroad  company  delivered  to  the  siding 
of  the  relator  eight  cars  of  sand,  upon  all 
of  which  cars  certain  freight  charges  were 
due  and  payable  at  the  time  of  delivery.  On 
the  same  day  as  delivery,  the  relator  di- 
rected the  railroad  company  to  deliver  three 
of  said  cars  to  the  Fairview  Coal  &  Supply 
Company  of  Detroit,  with  freight  charges  to 
follow,  and  deliver  five  of  said  cars  to  the 
People's  Ice  Company  of  Detroit,  with 
charges  to  follow.  In  directing  charges  to 
follow,  it  was  understood  that  same  were 
collectable  from  the  parties  to  whom  the 
cars  were  directed  to  be  forwarded.  It  is 
admitted  by  the  railroad  company  that  cars 
were  so  delivered  and  borders  were  received 
for  forwarding  as  above  stated.  The  de- 
fendant railroad  company  refused  to  for- 
ward the  cars  until  the  charges  thereon  had 
been  paid  by  the  relator,  and  refused  to  un- 
dertake to  move  the  cars  to,  and  collect  the 
charges  thereon  from,  the  parties  to  whom 
they  were  directed  'to  be  ^forwarded.  On  Oc- 
tober 28,  1908,  a  car  loaded  with  gravel  was 
delivered  to  the  relator's  siding,  and  on  the 
same  day  it  directed  the  railroad  company 
to  deliver  same  to  So  hi  1  linger  Brothers,  of 
Detroit,  with  freight  charges  to  follow.  The 
railroad  company  refused  to  move  the  car 
until  the  charges  were  paid  by  the  relator. 
The  relator  claims  in  this  case  that  it  had, 
until  the  month  of  August,  1908,  been  doing 
business  with  the  railroad  company  under 
its  usual  custom  of  forwarding  cars  to  its 
purchasers  with  all  charges  to  follow,  and 
that  this  custom  had  been  in  full  force 
and  effect  ever  since  it  was  in  the  sand  and 
gravel  business,  and  that,  because  of  a  dis- 
pute with  the  railroad  company  over  car 
measurements  in  another  and  different  mat- 
ter, the  railroad  company,  as  a  retaliatory 
measure,  refused  to  move  the  cars  in  ques- 
tion in  this  case  until  the  relator  had  ad- 
vanced freight  charges  thereon.  The  relator 
further  claims  that  other  dealers  in  sand 
and  gravel  in  the  city  of  Detroit,  doing  busi- 
ness with  the  defendant  railroad  company, 
are  accorded  the  privilege  of  forwarding 
materials  in  car  lots  to  their  customers, 
with  freight  charges  to  follow,  and  paid  by 
the  parties  to  whom  they  were  to  be  for- 
warded. The  relator  claims  that  this  is  the 
way  they  do  business,  and  the  terms  upon 
wnich  the  materials  are  sold  included  the 
payment  by  the  purchaser  of  the  freight 
charges,  and  that,  by  reason  of  the  arbi- 
trary action  of  the  defendant  railroad  com- 
pany in  suddenly  refusing  to  continue  its 
custom,  the  relator  company  wns  put  to  a 
serious  disadvantage  with  its  competitors. 

Jacob  G.  Brown,  relator's  assistant  man- 
ager, testified: 


is  known  as  a  "credit  list,"  which  is  an  ac- 
commodation extended  to  different  concerns 
for  their  convenience,  giving  them  the  privi- 
lege of  ordering  their  shipments  to  different 
yards,  etc.  When  the  cars  are  delivered,  the 
bills  are  sent  and  they  are  paid.  It  is  con- 
ducted just  like  a  general  book  account. 
Our  request  was,  of  course,  on  the  condition 
that  those  consignees  were  upon  the  credit 
list  of  the  Grand  Trunk.  If  the  parties  to 
whom  we  directed  shipments  were  not  on 
their  credit  list,  we  were  willing  to  prepay' 
the  freight.  We  have  done  this  before. 
Some  time  in  the  spring  last  year  we  had 
a  disagreement  with  the  Grand  Trunk  Rail- 
way Company  with  reference  to  charges. 
We  disputed  their  measurements  of  certain 
cars  upon  which  the  charges  are  based.  The 
discrepancies  were  so  great  that  we  refused 
to  pay  the  charges,  and  asked  them  to  cor- 
rect the  bill,  and  they  refused  to  do  that. 
There  were  some  eighty-eight  bills  unpaid 
for  that  reaJBon,  and  that  resulted  in  their 
canceling  our  credit  and  at  the  same  time 
refused  to  move  any  cars.  The  dispute  was 
finally  settled,  but  our  credit  was  not  re- 
stored, although  they  stated  that  their  rea- 
son was  not  because  of  any  lack  of  financial 
standing.  Prior  to  this  dispute  we  had  for- 
warded cars  over  the  Grand  Trunk  with 
charges  to  follow,  without  objection. 

Q.  After  this  dispute  and  the  settlement 
of  it,  did  they  consent  to  move  cars  and 
have  charges  to   follow? 

A.  No;  they  have  refused  to  do  so.  The 
matter  of  reconsignment  of  cars  with  char- 
ges to  follow  has  never  been  in  dispute  be- 
fore; the  previous  trouble  being  for  the  rea- 
son stated.  We  have  competitors  along  the 
line  of  the  Grand  Trunk  Railway.  We  have 
purchased  material  from  other  concerns 
along  the  Grand  Trunk  last  year,  and  have 
ourselves  paid  the  charges  on  the  reconsign- 
ment of  these  cars  to  us,  without  objection 
by  the  railroad  company  prior  to  our  dis- 
pute with  them.  Our  purpose  in  not  pre- 
paying charges,  and  to  have  them  follow  the 
cars  to  their  final  buyer,  is  because  our 
sand  is  sold  on  pit  measurement  or  rail- 
road measurement,  and  the  customers  when 
they  settle  for  the  shipment  want  to  see  the 
freight  bills  before  paying,  to  see  if  they 
correspond  with  the  pit  measurement  We 
are  always  responsible  for  the  freight  until 
it  is  paid  by  the  reconsignee,  but  there  are 
about  sixteen  cars  that  we  ordered  for- 
warded that  were  not  delivered,  all  of  them 
being  rejected  by  the  railroad  company.  Be- 
cause of  the  failure  of  the  railroad  company 
to  move  cars  on  our  order^  the  orders  were 
canceled. 

Respondent's  local  freight  agent  testified: 
There  were  twenty-two  cars  that  were  held 


The  Grand  Trunk  System  maintains  what    up  in  t^he  latter  part  of  Aueust,  or  the  first 
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part  of  September,  caused  by  our  canceling 
their  credit  on  account  of  their  delay  in 
settling  charges  on  previous  cars.  These 
charges  had  remained  undisposed  of  for 
some  days.  Finally,  they  paid  our  charges 
as  rendered  except  on  three  cars,  making  a 
difference  in  the  charges  of  about  $1. 
Those  cars  were  standing  there  all  the  time 
until  they  paid,  so  that  they  had  opportu- 
nities to  remeasure  them.  As  far  as  my 
knowledge  goes,  I  have  had  more  trouble 
with  them  than  with  any  other  firm  in 
settling  charges.  There  was  $600  of  freight 
money  outstanding  and  in  dispute  in  Oc- 
tober. 

Relator  prays  for  the  writ  of  mandamus 
conunanding  the  respondent  to  move  the 
cars  refused  and  all  cars  in  the  future,  with 
charges  to  follow,  bo  long  as  such  privi- 
lege is  extended  to  relator's  competitors. 
Relator  relies  upon  the  custom  shown  as 
bringing  it  within  the  rule  of  Gates  v.  De- 
troit &  M.  R.  Co.  151  Mich.  548,  116  N.  W. 
420,  and  upon  §  17,  act  Ko.  312,  Pub.  Acts 
1907.  In  the  Gates  Case  the  contract  be- 
tween the  parties  was  alleged  to  have  been 
made  with  reference  to  the  custom  then  ex- 
isting between  the  parties,  to  deliver  com- 
plainant's logs  on  defendant's  side  track  in 
Bay  City,  for  transportation  to  complain- 
ant's mill  on  the  Michigan  Central.  The 
circuit  judge  granted  the  preliminary  in- 
junction prayed  for,  commanding  the  defend- 
ant to  deliver  cars  at  the  customary  place 
until  the  further  order  of  the  court.  De- 
fendant appealed,  and,  in  view  of  the  cus- 
tom, the  temporary  inconvenience  to  defend- 
ant and  the  serious  injury  to  complainant 
of  a  contrary  holding,  this  court,  for  the 
purpose  of  maintaining  the  status  quo  until 
the  final  hearing,  sustained  the  trial  court. 

In  the  present  case  the  alleged  custom,  so 
far  as  relator  was  concerned,  had  only  ex- 
isted from  May,  1907,  to  August,  1908.  It 
did  not  apply  as  to  all  dealers,  but  only  to 
those  who  were  placed  by  defendant  upon 
its  credit  list,  and  such  place  did  not  depend 
upon  contract  or  other  legal  right,  but  upon 
the  grace  of  the  defendant.  At  least,  the 
defendant  was  entitled  to  determine  for  it- 
self to  whom  it  would  extend  credit,  and, 
having  had  serious  trouble  with  relator  in 
collecting  its  freight  charges,  we  cannot  say 
that  it  was  not  justified  in  striking  its  name 
from  its  credit  list.  The  case  is  clearly  dis 
tinguishable  from  Gates  v.  Detroit  &  M.  R. 
Co.  supra.  Section  17,  act  No.  312,  Pub. 
Acts  1907,  provides  that  "it  shall  be  un- 
lawful for  any  common  carrier  subject  to 
the  provisions  of  this  act,  to  make  or  give 
any  undue  or  unreasonable  preference  or 
advantage  to  any  particular  person,  com- 
pany, firm,  corporation,"  etc.,  or  subject 
29  L.R.A.(N.S.) 


them  "to  any  undue  or  unreasonable  dis- 
advantage or  prejudice  in  any  respect  what- 
soever." We  do  not  think  that  the  sets 
complained  of  give  an  undue  or  unreasonsbk 
preference  or  advantage  to  relator's  com- 
petitors, or  subject  relator  to  an  undne  or 
unreasonable  disadvantage  or  prejudice, 
within  the  meaning  of  said  §  17.  Hutch- 
inson, Carr.  3d  ed.  §§  567,  799,  and  aaa 
cited  in  notes;  Little  Rock  &  M.  R.  Co.  t. 
St  Louis  Southwestern  R.  Co.  26  L.BA 
192,  4  Inters.  Com.  Rep.  854,  11  CCA 
417,  27  U.  S.  App.  380,  63  Fed.  775;  Ran- 
dall Y.  Richmond  &  D.  R.  Co.  108  N.  C  612, 
13  S.  E.  137. 

The  order  of  the   Circuit  Coort  is  af- 
firmed, and  the  writ  is  diamlaaed. 


NSW   JEBSEY  COURT   OF  ERRORS 
AND  APPKAIiS. 

MYRA  V.  SmS,  PUT.  in  Err^ 

V. 

WINFIELD  a  SIMS  et  aL 
(—  N.  J.  — ,  76  Ati.  1063.) 

Wife  —  tort  action  —  right  to  maintain. 

1.  Chaptet-  248  of  the  Laws  of  1906  htU 
to  confer  upon  &  married  woman  the  righ: 
to  maintain  an  action  in  her  own  name  aau 
without  joining  her  husband  therein*  to  re- 
cover damages  for  a  tort  comqiitted  againsi 
her. 

Same  —  alienation  of  alTections. 

2.  The  alienation  of  the  affections  of  the 
husband  of  a  married  woman  is  a  tort  ooa- 
mitted  against  her,  to  recover  damages  ior 
which,  under  the  provisions  of  the  act  of 
1906,  chap.  248,  she  may  maintain  an  ae* 
tion  in  her  own  name  and  without  joinisg 
her  husband  therein. 

(July  11,  1910.) 

Headnotes  by  Mintubit,  J. 

Note.  —  Right  of  %Dife  under  fnoderm 
married  woman*s  acta  to  mte  for 
alienation  of  the  affectitnta  of  her 
husband. 

The  earlier  cases  discussing  this  questtoi. 
are  collected  in  a  note  to  Nolin  v.  Pe&rsor. 
4  L.R.A.(N.S.)   643,  and  this  note  is  sup 
plementary  thereto. 

As  is  shown  in  the  earlier  note,  tW 
courts  of  most  of  the  states  of  the  Uni  s 
hold  that  under  the  modern  statutes  t^ 
wife  is  entitled  to  maintain  in  her  ova 
name  an  action  for  the  alienation  of  t^ 
affections  of  her  husband,  and  in  the  mor^ 
recent  cases  this  right  is  also  generals 
recognized.  Eliason  y.  Draper  (Del.)  TT 
Atl.  672;  Dodge  v.  Rush,  28  App.  D.  i 
149,  8  A.  &  E.  Ann.  Cas.  671;  Smith  t 
Gillapp,  123  111.  App.  121 ;  Gregg  ▼.  Grejs 
A  37  Ind.  App.  210,  75  N.  E.  674;  Workmvi 
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ERROR  to  the  Supreme  Court  to  review 
an  order  sustaining  a  demurrer  to  the 
complaint  in  an  action  brouglit  to  recover 
damages  for  alleged  alienation  from  plain- 
tiff of  the  affections  of  her  husband.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cortlandt  Parker  and  R. 
IVayne  Parker  for  plaintiff  in  error. 

Messrs.  Beecher  &  Bedford  for  defend; 
ants  in  error. 

Mintarn,  J.,  delivered  the  opinion  of 
the  court:  ^ 

The  suit  was  instituted  to  recover  dam- 
ages from  defendants  for  maliciously  enti- 
cing away  the  plaintiff's  husband,  and  there- 
by alienating  from  her  his  affections.     A 


V.  Workman,  43  Ind.  App.  382,  85  N.  E. 
997;  Wolf  V.  Frank,  92  Md.  138,  62  L.R.A. 
102,  49  Atl.  132;  Cochran  v.  Cochran,  127 
App.  Div.  319,  111  N.  Y.  Supp.  688  (re- 
versed for  errors  in  the  admission  of  evi- 
dence, 196  N.  Y.  86,  24  L.R.A.(N.S.)  160, 
89  N.  R  470);  Keen  v.  Keen,  49  Or.  362, 
10  L.R.A.(N.S.)  604,  90  Pac.  147,  14  A.  & 
E.  Ann.  Cas.  45;  Messervy  v.  Messervy,  82 
8.  C.  659,  64  S.  £.  753. 

In  many  recent  cases  an  action  of  this 
kind  by  the  wife  was  entertained  by  the 
courts  without  any  discussion  of  her  right 
to  maintain  it.  Among  such  cases  may  be 
noted  the  following:  Codoni  v.  Donati,  6 
Cal.  App.  83,  91  Pac.  423;  Park  v.  Park, 
40  Colo.  354,  91  Pac.  830 ;  Gilbreath  v.  Gil- 
breath,  42  Colo.  5,  94  Pac.  23;  Kelso  v. 
Kelso,  43  Ind.  App.  115,  86  N.  E.  1001; 
Fameman  ▼.  Farneman  (Ind.  App.)  90  N. 
E.  775,  rehearing  91  N.  E.  968;  Heisler  v. 
Heisler  (Iowa)  127  N.  W.  823;  White  v. 
White,  76  Kan.  82,  90  Pac.  1087;  Powers 
▼.  Sumbler,  83  Kan.  1,  110  Pac.  97;  Klein 
▼.  Klein,  31  Ky.  L.  Rep.  28,  101  S.  W.  382; 
Scott  V.  O'Brien,  129  Ky.  1,  16  L.R.A. 
(N.S.)  742,  130  Am.  St.  Rep.  419,  110  S. 
W.  260;  Leucht  v.  Leucht,  129  Ky.  700, 
130  Am.  St.  Rep.  486,  112  S.  W.  846; 
Killers  v.  Taylor,  108  Md.  148,  69  Atl.  716; 
Strode  ▼.  Abbott,  102  Mo.  App.  169,  76  S. 
W.  644;  Barton  v.  Barton,  119  Mo.  App. 
607,  94  S.  W.  674;  Miller  v.  Miller,  122 
Mo.  App.  693,  99  S.  W.  767;  Sickler  v. 
Mannix,  68  Neb.  21,  93  N.  W.  1018;  Servis 
V.  Servis,  172  N.  Y.  438,  66  N.  E.  270; 
Reading  y.  Gazzam,  200  Pa.  70,  49  Atl.  889; 
Angell  y.  Reynolds,  26  R.  I.  160,  106  Am. 
St  Rep.  707,  68  Atl.  625;  Tillinghast  v. 
Sawyer  (R.  I.)  68  Atl.  478;  Stanley  v. 
Stanley,  32  Wash.  489,  73  Pac.  596. 

So,  in  Dodge  v.  Rush,  supra,  the  court 
said:  "Whatever  may  have  been  the 
foundations  of  the  ancient  rule  of  the  com- 
mon law,  which  denied  the  wife  a  right  of 
action  for  the  alienation  of  the  affection 
of  her  husband,  and  consequent  loss  of  con- 
sortium, the  reasons  assigned  for  making 
a  distinction  between  the  right  of  the  hus> 
band  and  the  right  of  the  wife  in  such  case 
has  long  ceased  to  exist.  •  •  •  The  un- 
29  L.R.A.(N.S.) 


demurrer  was  interposed  upon  the  general 
ground  that  suit  will  not  lie  for  such  an 
injury,  and  the  supreme  court  having  sus- 
tained the  demurrer,  the  legal  question  thus 
raised  is  now  presented  upon  writ  of  error. 
The  plaintiff  bases  her  right  to  sue  upon 
an  act  passed  in  1906,  entitled  ''An  Act  for 
the  Protection  and  Enforcement  of  the 
Rights  of  Married  Women"  (P.  L.  1906,  p. 
525).  The  act  provides  that  "any  married 
woman  may  maintain  an  action  in  her  own 
name,  and  without  joining  her  husband 
therein,  for  all  torts  committed  against 
her  or  her  separate  property,  in  the  same 
manner  as  she  lawfully  might  if  a  feme 
sole;  provided,  however,  that  this  act  shall 
not  be  so  construed  as  to  interfere  with  or 
take  away  any  right  of  action  at  law  or 


dcr lying  ground  of  the  common-law  rule 
of  discrimination  between  husband  and 
wife  in  respect  of  this  right,  namely,  tho 
incapacity  of  the  wife  to  maintain  a  sepa- 
rate action  for  a  tort,  has  been  swept  away 
by  the  modern  legislation  that  has  so  gen- 
erally relieved  the  wife  of  the  ordinary 
disabilities  of  coverture." 

And  in  Gregg  v.  Gregg,  supra,  the  court 
said  that  when  the  statutes  gave  a  married 
woman  the  right  to  sue  alone,  and  changed 
her  status  so  as  to  invest  her  with  the  gen- 
eral property  rights  of  a  citizen,  and  to 
impose  upon  her  almost  the  same  obliga- 
tions as  those  relating  to  all  citizens  free 
from  disability,  they  clothed  her  with  the 
right  to  appeal  to  the  courts  to  redress  the 
wrong  inflicted  by  one  who  has  tortiously 
wrested  from  her  the  "support,  society, 
and  affections"  of  her  husband. 

So,  in  Eliason  v.  Draper,  supra,  it  was 
held  that  statutes  providing  that  a  mar- 
ried woman  living  apart  from  her  husband 
may  "sue  in  her  own  name  and  for  her  own 
use  .  .  .  for  the  redress  of  her  per- 
sonal wrongs,  torts,  or  private  injuries," 
and  that  "any  married  woman  may  prose- 
cute and  defend  suits  at  law  .  .  .  for 
the  preservation  and  protection  of  her  prop- 
erty as  if  unmarried,"  give  to  a  married 
woman  the  right  to  maintain  an  action  in 
her  own  name  against  another  woman  for 
the  alienation  of  the  affections  of  her  hus- 
band, since  the  common  law  gave  a  mar- 
ried woman  the  right  to  the  consortium  of 
her  husband,  and  merely  withheld  the  legal 
remedy  by  which  she  might  enforce  such 
right. 

A  wontan  who  has  secured  a  divorce  be- 
cause of  her  husband's  infidelity  may  main- 
tain an  action  to  recover  damages  for  the 
alienation  of  his  affections,  under  a  stat- 
ute giving  her  the  same  right  to  sue  in  her 
own  name  for  unjust  usurpation  of  her 
rights  that  her  husband  has.  Keen  v. 
Keen,  supra. 

And  in  Wolf  y.  Frank,  supra,  it  was 
held  that  the  Code,  art.  46,  §  5,  as  amend- 
ed by  act  1898,  chap.  465,  authorized  a  mar- 
ried woman  to  sue  as  if  unmarried,  for  tho 
'  alienation    of    the    affections    of   her    bus- 
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in  equity  now  provided  for  the  torts  above 
mentioned."  The  2d  section  provides  that 
''any  action  brought  in  accordance  with  the 
provisions  of  this  act  may  be  prosecuted  by 
such  married  woman  separately  in  her 
own  name,  and  the  non joiner  of  her  husband 
shall  not  be  pleaded  in  any  such  action." 

It  is  urged  in  support  of  the  demurrer 
that  this  act  created  no  new  right  of  action 
in  behalf  of  the  married  woman,  and  that 
at  common  law  no  right  of  action  existed 
for  the  tort  alleged  in  this  declaration;  and 
this  construction  of  the  act  was  adopted 
by  the  supreme  court.  The  initial  inquiry, 
therefore,  must  necessarily  be  made  in  the 
light  of  the  fundamental  rule  of  statutory 
construction,  which  requires  us  to  search 
out  the  old  law  and  the  mischief  that  it 
engendered,  in  order  to  ascertain  whether 
the  remedial  legislation  with  which  we  are 
now  dealing  was  intended  by  the  legislature 
to   apply   to   such   a  condition. 

In  its  early  stages  the  common  law  notori- 
ously enveloped  the  identity  of  the  wife  and 
all  her  possessions  in  the  personality  of  the 
husband;  and  as  late  as  Wilson  v.  Alpaugh, 
52  N.  J.  Eq.  689,  33  Atl.  50,  the  doctrine 
"that  the  rule  of  the  common  law  that  the 
husband  and  wife  are  to  be  regarded  as  one 
person"  was  held  not  to  have  been  abrogat- 
ed by  legislation  up  to  that  period  in  this 
state. 

That  the  right  of  consortium  was  recog- 
nized by  the  common  law  as  an  existing 
right  in  the  married  woman,  however,  but 
incapable  of  enforcement,  owing  to  the 
common-law  doctrine  of  identity  of  person- 
ality, is  made  clear  by  Blackstone,  who,  in 
his  third  volume,  dealing  with  "Private 
Wrongs,"  mentions  a  class  in  which  the 
common  law,  failing  to  provide  a  remedy, 
recognized  the  right  of  the  ecclesiastical 
courts  or  their  successor,  to  administer 
redress,  nor  "for  reformation  of  the    .     .     . 


party  injuring,    .    .    .    but  for  the  sake  of 
the  party  injured;   to  make  him    a  satis- 
faction and  redress  from  the  damage  wfaie^ 
he  has  sustained."  3  Bl.  Com.  87.  Under  this 
general  -topic  the  learned  commentator  treats 
of  "matrimonial  causes,  or  injuries  respect- 
ing   tlie    rights    of   marriage,"    and  says: 
"The  suit  for  restitution  of  conjugal  rights 
is  also  another  species  of  matrimonial  caus- 
es  whieh   is   brought  whenever   either  the 
husband  or  wife  is  guilty  of  the  injury  of 
substraction,  or  lives  separate  from  the  oib- 
er  without  any  sufficient  reason;  in  which 
case  the  ecclesiastical  jurisdiction  will  p^m- 
pel  them  to  come  together  again."    Id.  94. 
This  recognition  by  the  common  law  of  tk 
fact  that   the  loss   of  consortium  was  an 
injury   to  the  wife,   and  that  its  enforce- 
ment was  her  right,  and  the  correspondiiig 
failure,  on  the  other  hand,  to  provide  b«r 
with  a  legal  remedy  for  the  tort,  is  proper 
ly  definitive  of  he>  status  at  conunon  law, 
and  places  that  branch  of  legal  learning  up* 
on  its  proper  footing. 

From  which  it  follows  thai  if  at  anj 
time  the  legislature  should  remove  the  com- 
mon-law impediment  as  to  remedy,  the  righi 
existing  is  thus  made  capable  of  enforce- 
ment under  the  remedial  Code.  21  Cyc.  Lav 
&  Proc.  p.  1149,  note  50,  and  cases  cited. 

That  the  common-law  courts  failed  to  find 
a  remedy  is,  under  the  decisions,  rather  a 
recognition  of  the  right,  then  a  denial  cf 
its  existence.  For  it  may  be  said  that  the 
history  of  common-law  procedure  is  largely 
the  history  of  substantive  rights,  remediltris 
at  first  for  lack  of  a  suitable  writ  or  prece- 
dent in  the  Registrum  Brevium,  until  t':ii 
persistence  of  the  demand  for  a  remedy  de- 
veloped the  action  of  trespass  on  the  eai« 
as  a  general  specific  in  consimili  easu,  untier 
the  provisions  of  the  statute  of  Westmis* 
ster  II.  The  following  cases  serve  also  td 
illustrate  the  existence  of  this  right  at  com- 


band,  even  if  the  cause  of  action  had  arisen 
before  the  act  took  effect,  as  it  emancipated 
her  from  disability,  and  her  husband  had 
no  right  to  damages  to  be  recovered  by  rea- 
soji  of  his  own  misconduct;  her  cause  of 
action  existed  at  common  law,  but  was 
held  in  abeyance  by  reason  of  her  disability 
of  coverture,  and  this  statute  relieved  her 
of  that  disability. 

And  in  Missouri  the  statute  of  limita- 
tions does  not  run  against  an  action 
brought  by  a  married  woman  for  the  aliena- 
tion of  her  husband's  affections.  Linck  v. 
Vorhauer,  104  Mo.  App.  368,  79  S.  W.  478. 

Under  the  Kansas  statute  such  an  action 
does  not  abate  at  the  death  of  the  plaintiff 
while  the  action  is  pending  in  the  supreme 
court.     Powers  v.  Sumbler,  supra. 

And  the  fact  that  the  marriage  was  never 
physically   consummated    does   not   deprive 
the  wife  of  a  cause  of  action.     Cochran  v. 
Cochrail,  supra. 
29  L.R.A.(N.S.) 


In   the  earlier  note   it  was   stated  tba: 
Wisconsin,   Maine,  and  New  Jersey  sisrl 
alone   in   denying  to   a  wife  the  right  tr 
sue  for  the  alienation  of  her  husband's  af- 
fections, and,  as  authority  for  this  state 
ment  in  regard  to  New  Jersey,  the  case  ci 
Hod^e  V.  Wetzler,  69  N.  J.  L.  490,  55  Ati 
49,  IS  cited.     It  is  to  be  noted  that  tbs^ 
case  is  distinguished  rather  than  overrutr: 
in  Sims  v.  Sims;  but  however  this  may  >. 
the  decision  in  the  latter  case  aligns  Xe^ 
Jersey    with    the    great   majority    of   tiie 
other  states,  leaving  only  Maine  and  W.a- 
consin  in  which  the  contrary  doctrine  pre- 
vails.   In  these  two  states  there  appeal^  to 
be  no  recent  decision  upon  this  question. 

As  to  effect  of  fact  that  the  husband  c' 
wife  of  plaintiff  in  an  action  for  alien 
tion  of  affections  or  criminal  convcrsat  x 
was  the  active  and  aggressive  part  v.  >*,' 
note  to  Scott  v.  O'Brien,  16  L.lt.A.i*KS. 
742.  W.  M.  G. 
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mon  law:  Firebrace  ▼.  Firebrace,  L.  R. 
4  Prob.  Div.  63;  Yelverton  v.  Yelverton,  1 
Swabey  &  T.  686;  Orme  v.  Orme,  2  Ad- 
dams,  Eccl.  Rep.  382;  R.  v.  Jackson  {1891] 
1  Q.  B.  685. 

The  very  helpful  briefs  of  the  learned 
counsel  in  this  case  instance  the  case  of 
Lynch  v.  Knight,  9  H.  L.  Cas.  677,  11  Irish 
Jurist,  284,  which  is  highly  instructive  upon 
this  phase  of  the  question,  as  illustrating 
the  endeavor  of  the  English  judges  at  that 
time  to  supply  a  remedy  for  a  conceded,  ex- 
isting right.  "Can  it  be,"  inquired  the  chief 
justice  of  the  Irish  Queen's  bench,  "that 
for  an  injury  of  this  sort  a  wife  can  have 
no  redress?  Is  it  possible  to  sustain  the 
proposition?"  When  the  case  was  deter- 
mined upon  another  ground  in  the  House 
of  Lords,  Lord  Campbell  said:  "Nor  can 
I  allow  that  the  loss  of  consortium  or  con- 
jugal society  can  give  a  cause  of  action  to 
the  husband  alone;  ...  I  think  it  may 
be  a  loss  which  the  law  may  recognize  to 
the  wife  as  well  as  to  the  husband." 

These  sentiments  have  found  expression 
and  recognition  in  the  adjudications  of  the 
highest  courts  of  our  states;  and  now  it 
may  be  fairly  stated  that  the  great  weight 
of  authority  in  this  country  supports  the 
proposition  that  the  right  to  the  consortium 
of  the  husband  was  recognized  at  common 
law  as  a  right  inherent  in  the  wife,  enforce- 
able, however,  owing  to  the  policy  of  the 
times,  only  in  an  action  jointly  by  husband 
and  wife.  Bennett  v.  Bennett,  116  N.  Y.^ 
684,  6  L.R.A.  653,  23  N.  E.  17;  Foot  v/ 
Card,  58  Colin.  1,  6  L.R.A.  829,  18  Am.  St. 
Rep.  258,  18  Atl.  1027;  Seaver  v.  Adams,  66 
N.  H.  142,  49  Am.  St.  Rep.  597,  19  Atl. 
776;  Haynes  v.  Nowlin,  129  Ind.  581,  14 
L.R.A.  787,  28  Am.  St.  Rep.  213,  29  N.  E. 
389;  Knapp  v.  Wing,  72  Vt.  334,  47  Atl. 
1075;  Smith  v.  Smith,  98  Tenn.  101,  60  Am. 
St.  Rep.  838,  38  S.  W.  439;  Bassett  v.  Bas- 
sett,  20  111.  App.  543 ;  Warren  v.  Warren,  89 
Mich.  123,  14  L.R.A.  545,  50  N.  W.  842; 
Westlake  v.  Westlake,  34  Ohio  St.  621,  32 
Am.  Rep.  397;  MehrhoflF  v.  Mebrhoff  (C.  C.) 
26  Fed.  13;  Railsback  v.  Railsback,  12 
Ind.  App.  659,  40  N.  E.  276,  1119;  Bailey  v. 
Bailey,  94  Iowa,  598,  63  N.  W.  341;  Hodg- 
kinson  v.  Hodgkinson,  43  Neb.  269,  27  L.R.A. 
120,  47  Am.  St.  Rep.  759,  61  N.  W.  577. 
So,  too,  the  modern  text  writers  of  authority 
support  its  existence.  "By  the  great  weight 
of  authority,"  says  Tiffany,  "since  the  loss 
of  service  is  not  necessary  to  the  action,  and 
the  right  to  each  other's  society  and  com- 
fort is  reciprocal,  a  wife  may  maintain  such 
an  action,  .  .  .  even  at  common  law  and 
in  the  absence  of  such  a  statute."  Domestic 
Relations,  78.  To  the  same  effect  are :  Jag- 
gard.  Torts,  p.  467;  Bigelow,  Torts,  p.  153; 
21  Cyc.  Law  A  Proc.  p.  1618. 
29  L.R.A.(N.S.) 


Three  states  alone  have  been  classified 
as  denying  the  existence  of  the  right.  In 
Wisconsin,  in  the  early  casi  of  Duffies  v. 
Duffies,  76  Wis.  374,  8  L.R.A.  420,  20  Am. 
St.  Rep.  79,  45  N.  W.  522,  it  was  determined, 
in  effect,  upon  the  theory  that  the  absence 
of  remedy  at  common  law  determined  the 
nonexistence  of  the  right.  The  case  was  fol- 
lowed upon  the  doctrine  of  stare  decisis,  in 
Lonstorf  v.  Lonstorf,  118  Wis.  159,  95  N. 
W.  961,  by  a  divided  court,  two  of  the 
learned  judges  contributing  vigorous  dis- 
senting opinions  to  the  discussion.  The  ad- 
judications in  the  Maine  court  rest  upon 
opinions  based  upon  the  court's  view  of  an 
expedient  public  policy  in  that  state,  and 
are  of  no  force  as  arguments  upon  the  ques- 
tion of  the  existence  or  nonexistence  of  a 
common-law  principle.  Doe  v.  Roe,  82  Me. 
503,  8  L.R.A.  833,  17  Am.  St.  Rep.  499,  20 
Atl.  83;  Morgan  v.  Martin,  92  Me.  190,  42 
Atl.  354. 

We  are  finally  referred  to  the  determina- 
tion of  our  own  supreme  court  in  1903,  in 
Hodge  V.  Wetzler,  69  N.  J.  L.  490,  55  Atl. 
49,  which  furnishes  ratio  decidendi  for  the 
determination  of  the  supreme  court  in  this 
controversy.  Hodge  v.  Wetzler,  however, 
as  we  read  it,  does  not  attempt  to  decide 
the  question,  but,  per  contra,  Mr.  Justice 
Hendrickson,  in  the  absence  of  such  a  stat- 
ute as  that  suh  judice,  and  reviewing  the 
question  only  from  the  power  conferred  by 
the  then  existing  married  woman's  act 
(Gen.  Stat.  p.  2012),  and  the  23d  section 
of  the  practice  act  (Gen.  Stat.  p.  2536),  con- 
cluded that  these  statutes  did  not  confer 
the  right  of  action.  But  upon  the  question 
as  to  the  existence  of  the  right  at  common 
law,  the  learned  justice  was  careful  not  to 
commit  the  court,  and  said:  "We  do  not 
deem  it  necessary  in  this  case  to  discuss 
the  question  of  abstract  right,  .  .  .  for 
the  reason  that,  conceding  its  existence, 
we  fail  to  find  a  statute  of  this  state  em- 
powering a  married  woman  to  sue  as  a 
feme  sole  in  actions  of  this  character."  Page 
492  of  69  N.  J.  L. 

The  question  therefore  presented  in  this 
case,  in  the  light  of  the  act  of  1906,  is  res 
nova,  and  the  conclusion  we  have  reached 
is  supported  by  the  great  weight  of  authori- 
ty. That  this  act  was  intended  to  confer 
the  power  upon  a  married  woman  to  pro- 
tect and  enforce  her  rights  is  the  specific 
announcement  contained  in  its  title.  The 
body  of  the  act  declares  that  she  may  main- 
tain an  action  as  a  feme  sole  might  lawfully 
do,  and  without  joining  her  husband  there- 
in, for  all  torts  committed  against  her  or 
her  property.  Keeping  in  mind  the  old 
law  and  the  existing  mischief,  it  becomes 
manifest  that  the  legislative  intent  which  in- 
spired  this   remedial  measure   could  have 
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been  only  a  desire  to  confer  upon  the  mar- 
ried woman  that  equality  of  remedy  as  an 
independent  suitor,  which  would  enable  her 
to  vindicate  her  right  in  personam  for  a  tort 
committed  against  her,  and  thus  remedy  the 
inequality  to  which  she  was  subjected  by 
the  common  law. 

The  judgment  of  the  Supreme  Court 
should  be  reversed,  and  judgment  rendered 
in  favor  of  the  plaintiff,  quod  recuperet, 
etc.,  and  the  record  remitted  to  the  Supreme 
Court  for  execution  of  a  writ  of  inquiry  and 
the  entry  of  final  judgment  for  the  dam- 
ages thus  ascertained,  with  costs,  including 
the  plaintiff's  costs  in  this  court  (2  Tidd, 
Pr.  1180;  Meeker  v.  East  Orange,  77  N. 
J.  L.  623,  25  L.R.A.(N.S.)  466,  134  Am. 
St.  Rep.  798,  74  Atl.  379,  386),  unless  the 
Supreme  Court  shall,  on  application  made 
for  that  purpose,  grant  leave  to  the  de- 
fendants to  plead  to  the  merits  of  the  ac- 
tion. > 
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Negligence  —  child. 

1.  An  intelligent,  smart  ho^,  nearly  fif- 
teen years  old,  is  negligent  in  jumping  from 
a  train  moving  at  the  rate  of  30  miles  an 
hour,  which  will  prevent  holding  the  rail- 
road company  liable  for  the  resulting  in- 
jury. 

Trial  —  evidence  —  jury. 

2.  The  weight  of  evidence  offered  to  over- 
throw the  presumption  that  a  fourteen- 
year  old  boy  has  discreet  judgment  is  for 
the  jury. 

(May  6,  1909.) 

APPEAL  by  defendant  from  a  judg- 
ment of  the  Superior  Court  for  Anson 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  D.  Shaw  and  Murray 
Allen  for  appellant. 

Messrs.  Robinson  St  Caudle  and  It, 
Medlin»  for  appellee: 

In  the  performance  of  its  duty  to  exercise 
ordinary  care  for  the  protection  of  children, 
who,  by  reason  of  immature  years  and  want 
of  experience,  place  themselves  in  positions 
of  danger  under  which  they  are  wHhout  ca- 
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pacity  to  saf^^uard  themseWes,  deiendint 
was  negligent,  iit  that  it  gave  permission  to 
deceased  to  ride  upon  an  open  car  where  hi 
was  exposed  to  danger  of  which  it  failed  to 
warn  him,  or  to  take  precaution  for  bii 
protection,  and,  without  warning  him  of 
their  purpose  or  forcing  bim  to  tlight,  or 
giving  him  an  opportunity  to  do  bo,  proceed- 
ed to  carry  him  from  his  home,  thereby  in- 
ducing him  to  jump  off  of  the  car. 

3  Thomp.  Neg.  §  3315;  Lynch  t.  Kurdin, 
1  Q.  B.  29  5  Rolin  v.  R.  J.  Reynolds  Tohscco 
Co.  141  N.  C.  309,  7  L.KA.(N^.)  335,53 
S.  E.  891,  8  A.  &  E.  Ann.  Caa  638;  Briscoe 
V.  Henderson  Lighting  &  P.  Co.  148  X.  C 
396,  19  L.R.A.(N.S.)  1116,  62  S.  E.  604; 
Cook  V.  Houston  Direct  Nav.  Co.  76  Tex. 
353,  18  Am.  St.  Rep.  62, 13  S.  W.  475;  Tally 
V.  Philadelphia,  W.  &  B.  R.  Co,  2  Penn. 
(Del.)  637,  82  Am.  St.  Rep.  425,  47  AtL 
1019;  Pittsburg,  A.  at  M.  Pass.  R.  Co.  t. 
Caldwell,  74  Pa.  421 ;  Burke  v.  Ellis,  m 

Note.  —  Contributory  negUgence  q/ 
child  in  jumping  on  or  off  moviiv 
railroad  train. 

The  greater  number  of  cases  invoMDg  in- 
juries to  children  in  jumping  on  and  off 
moving  railroad  trains  is  disposed  of  oa 
the  ground  that  no  negligence  was  aitribo- 
table  to  the  railroad  company,  and  are 
therefore  excluded  from  this  note 

Cases  which  do  not  come  within  the  5»(< 
of  this  note  because  the  child  was  cjfct^i 
from  the  train  under  such  circumsunw 
as  to  make  his  act  in  leaving  it  not  Tolun- 
tary  will  be  found  in  the  note  appended  to 
Doggett  V.  Chicago,  B.  &  Q.  R.  Co.  13  UU 
(N.S.)  364. 

As  to  contributory  negligence  of  pa»n- 
gers  generally  in  getting  on  and  off  mo^ 
ing  trains,  see  note  to  Hoylman  v.  Kuii- 
wha  &  M.  R,  Co.  22  L.R.A.(N.S.)  741. 

The  responsibilitv  of  a  child  for  his  o« 
negligence  is  largely  a  question  of  fact  t) 
be  determined  in  view  of  his  age  and  ra- 
pacity for  appreciating  the  dangers  of  bi» 
act,  and  the  rule  deduced  from  the  casf' 
is  that  he  will  be  expected  to  exercise  &«^k 
care  for  his  own  safety  as  would  natural  y 
be  expected  of  a  child  of  his  age,  expcriew*. 
and  capacity  generally.  While  the  wart* 
sometimes  refer  to  the  rules  governing  i"* 
responsibility  of  children  in  criminal  ca^ 
in  determining  their  responsibility  for  c^^- 
tributory  negligence,  no  such  definite  liT« 
of  responsibility  are  drawn  in  the  Utw 
as  in  the  former. 

Thus,  in  Barney  v.  Hannibal  4  St.  T.  R 
Co.  126  Mo.  372,  26  L.R.A.  847.  28  S,  W 
1069,  it  was  held  that  a  statute  makin: 
it  a  misdemeanor  for  persons  to  jump  ^ 
or  off  a  car  or  engine  while  in  motion  ^^ 
plied  to  an  infant  in  a  civil  suit.  mV^ 
such  act  wrongful,  thoujrh  he  was  t«y»  yoaw 
to  be  liable  to  criminal  prosecution  uiuCJ 
the  statute. 

If  the  child  is  so  lacking  in  inteHieM"^ 
that  it  is  incapable  of  appreciating  the  liaa 
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Tenn.  708,  58  S.  W.  855 ;  Rhodes  v.  Georgia 
R.  &  Bkg.  Co.  84  Ga.  320,  20  Am.  St.  Rep. 
362,  10  S.  E.  922;  Charleston  &  W.  C.  R. 
Co.  V.  Johnson,  1  Ga.  App.  441,  57  S.  £. 
1064;  St.  Louis  Southwestern  R.  Co.  v. 
Abernathy,  28  Tex.  Civ.  App.  613,  68  S.  W. 
539;  Carmer  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  95  Wis.  513,  70  N.  VV.  560;  Ilepfel  v. 
St.  Paul,  M.  &  M.  R.  Co.  49  Minn.  203,  51 
N.  W.  1040;  Gunderson  v.  Northwestern 
Elevator  Co.  47  Minn.  161,  49  N.  W.  694; 
Texas  &  P.  R.  Co.  v.  Brown,  11  Tex.  Civ. 
App.  503,  33  S.  W.  146;  Davis  v.  St.  Louis 
Southwestern  R.  Co.  (Tex.  Civ.  App.)  92  S. 
W.  831;  Ollis  v.  Houston,  E.  &  W.  T.  R.  Co. 
31  Tex.  Civ.  App.  601,  73  S.  W.  30;  Lange 
V.  Missouri  P.  R.  Co.  115  Mo.  App.  682,  91 
S.  W.  989;  Ashworth  v.  Southern  R,  Co.  116 


Ga.  635,  59  L.R.A.  502,  43  S.  E.  36;  Pilon 
V.  Shedden  Co.  Rap.  Jud.  Quebec,  9  C.  S. 
83;  Kentucky  C.  R.  Co.  v.  Gastineau,  83 
Ky.  119;  1  Seven,  Neg.  173;  Muehlhausen 
V.  St.  Louis  R.  Co.  91  Mo.  332,  2  S.  W.  315; 
Whitehead  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
99  Mo.  263,  6  L.R.A.  409,  11  S.  W.  751; 
Drum  V.  Miller,  135  N.  C.  214,  65  L.R.A. 
890,  102  Am.  St.  Rep.  628,  47  S.  E.  421. 

Defendant  owed  the  deceased  a  greater 
duty  than  simply  to  refrain  from  wilfully 
injuring  him. 

Lewis  V.  Norfolk  &  W.  R.  Co.  132  N.  C. 
387,  43  S.  E.  919;  Perry  v.  Western  North 
Carolina  R.  Co.  128  N.  C.  471,  39  S.  E.  27, 
21  Am.  &  Eng.  Enc.  Law,  p.  473 ;  Whitehead 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  and  Drum  y. 
Miller,  supra;  McNeill  v.  Durham  &  C.  R. 


ger  of  getting  on  or  off  a  moving  train 
under  the  circumstances,  contributory  neg- 
ligence will  not  be  a  defense  to  an  action 
for  the  injury  sustained.  Thompson  v. 
Missouri,  K.  &  T.  R.  Co.  11  Tex.  Civ.  App. 
307,  32  S.  W.  191. 

It  was  so  held  in  Missouri.  K.  k  T.  R. 
Co.  V.  Tonahill  (Tex.  Civ.  App.)  54  S.  W. 
419,  a  former  appeal  of  which  was  reported 
in  16  Tex.  Civ.  App.  625,  41  S.  W.  875, 
where  a  boy  eleven  or  twelve  j'^ears  of  age 
was  of  such  immature  judgment  and  discre- 
tion as  not  to  appreciate  the  danger  at- 
tending his  act. 

And  in  St.  Louis  Southwestern  R.  Co.  v. 
Davis  (Tex.  Civ.  App.)  110  S.  W.  939, 
where  a  boy  nine  years  old  was  iiljured 
while  trying  to  get  off  a  moving  freight 
train  on  which  he  was  trespassing,  defend- 
ant being  guilty  of  nothing  more  than  pas- 
sive negligence,  if  any,  it  was  held  to  be 
error  to  give  instructions  embodying  the 
question  of  contributory  negligence,  for  it 
was  not  involved,  as  the  suit  was  on  the 
theory  that  plaintiff  was  too  young  to  be 
guilty  of  contributory  negligence. 

It  is  usually  left  for  the  jury  to  deter- 
mine whether  a  child,  in  jumping  on  or  off 
a  moving  train,  exercised  such  care  as  is 
generally  to  be  expected  of  a  child  of  its 
age  under  the  circumstances.  State  use  of 
Coughlan  v.  Baltimore  &  O.  R.  Co.  24  Md. 
84,  87  Am.  Dec.  600;  Hepfel  v.  St.  Paul, 
M.  &  M.  R.  Co.  49  Minn.  263,  51  N.  W. 
1049;  Avey  v.  Galveston,  H.  &  S.  A.  R. 
Co.   (Tex.)  17  S.  W.  31. 

In  Chicacfo  &  A.  R.  Co.  v.  Lammert,  12 
111.  App.  408,  where  a  deaf  and  dumb  boy 
about  ten  years  of  age  attempted  to  get  on 
a  train  which  was  being  switched,  it  was 
lield  that  he  was  charged  with  such  care 
for  his  own  safety  as  was  to  be  expected  of 
one  of  his  age  and  condition,  and  it  being 
against  the  rules  for  any  but  employees  to 
be  on  the  cars,  and  none  of  the  employees 
having  actual  notice  of  his  presence,  he 
stood  in  no  better  position,  as  to  the  en- 
gineer who  was  alleged  to  be  negligent, 
than  that  of  a  fellow  servant. 

It  does  not  follow  that  a  child  is  in- 
capable of  appreciating  the  danger  of  his 
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act  from  the  mere  fact  that  he  was  only 
nine  years  old.  Wolfe  v.  Peirce,  24  Ind. 
App.  680,  57  N.  E.  565. 

Where  the  act  of  getting  off  a  moving 
train  w^as  induced  or  compelled  by  some 
act  of  an  employee  of  the  railroad  com- 
pany, the  question  of  contributory  negli- 
^nce  was  left  to  the  jury  under  the  Fol- 
lowing circumstances : 

— where  plaintiff;  eighteen  years  of  age 
and  inexperienced  in  getting  on  and  off 
moving  trains,  was  riding  in  a  car  in  charge 
of  mules,  and  got  off  while  it  was  moving, 
on  command  of  the  conductor.  Fore  v. 
Alabama  &  V.  R.  Co.  87  Miss.  211,  39  So. 
493,  690; 

—where  a  boy  seventeen  years  of  age 
was  injured  in  leaving  a  moving  train,  at 
the  command  of  the  conductor.  Texas  & 
P.  R.  Co.  V.  Mother,  5  Tex.  Civ.  App.  87, 
24  S.  W.  70; 

— ^where  a  boy  of  eleven  attempted  to  get 
off  a  car  on  order  of  the  conductor.  Benton 
▼.  Chicago,  R.  I.  &  P.  R,  Co.  55  Iowa,  406, 
8  N.  W.  330; 

— ^where  a  boy  of  thirteen  was  injured  in 
falling  while  jumping  from  a  caboose  when 
water  was  thrown  on  him  to  make  him  get 
off.  Clark  v.  New  York,  L.  E.  &  W.  R.  Co. 
40  Hun,  605,  affirmed  without  opinion  in 
113  N.  Y.  670,  20  N.  E.  1116; 

— where  a  boy  eleven  years  of  age  who 
was  riding  on  the  ledge  of  the  tender  was 
warned  and  ordered  to  get  off,  but  did  not 
do  so,  although  he  had  opportunity  while 
the  engine  was  stopped,  and  he  was  later 
injured  after  the  engine  had  started,  in 
cretting  off  when  water  was  thrown  on  him. 
Branham  v.  Central  R.  Co.  78  Ga.  35,  1  S. 
E.  274. 

Under  the  following  circumstances  it  was 
held  that  there  was  such  contributory  neg- 
ligence on  the  part  of  a  child  as  to  preclude 
recovery : 

— where  a  boy  of  twelve  volujitarily 
jumped '  from  a  train  going  20  miles  an 
hour,  though  the  train  was  running  in  ex- 
cess of  the  speed  allowed  by  ordinance. 
Howell  V.  Illinois  C.  R.  Co.  76  Miss.  242, 
36  L.R.A.  545,  21  So.  746; 

— ^where    a    boy    thirteen    years   of    age. 
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Co.  135  N.  C.  686,  67  L.R.A.  230,  47  S.  E. 
766;  Quanta  v.  Southern  R.  Co.  137  N.  C. 
137,  49  S.  E.  79. 

Children  are  held  accountable  for  their 
contributory  negligence  in  proportion  to 
their  years,  maturity,  and  experience  in 
life,  and  this  is  always  a  question  for  the 
jury. 

Fitzgerald  v.  Alma  Furniture  Co.  131  N. 
C.  641,  42  S.  E.  946;  1  Shearm.  k  Redf.  Neg. 
§§  73,  219;  6  Thomp.  Neg.  §  7660;  7  Am.  & 
Eng.  Enc.  Law,  pp.  405,  408;  Ray  v.  Long, 
132  N.  C.  894,  44  S.  E.  652;  Lehew  v. 
Hewett,  130  N.  C.  22,  40  S.  E.  769 ;  Kehler 
V.  Schwenk,  144  Pa.  348,  13  L.R.A.  374,  27 
Am.  St.  Rep.  636,  22  Atl.  910;  Central  R. 
&  Bkg.  Co.  V.  Rylee,  87  Ga.  491,  13  L.R.A. 
634,  13  S.  E.  584;  1  Beven,  Neg.  pp.  166, 
167;  Kentucky  C.  R.  Co.  v.  Gastineau, 
supra;  Pueblo  Electric  Street  R.  Co.  v. 
Sherman,  25  Colo.  114,  71  Am.  St.  Rep. 
116,  53  Pac.  322;  Campbell  v.  St.  Louis  & 
Suburban  R.  Co.  175  Mo.  161,  75  S.  W.  86; 
Cincinnati  Street  R.  Co.  y.  Wright,  54  Ohio 
St.  181,  32  L.R. A.  340,  43  N.  E.  688 ;  Kucera 
V.  Merrill  Lumber  Co.  91  Wis.  637,  65  N. 
W.  374;  Fehnrich  v.  Michigan  C.  R.  Co.  87 
Mich.  606,  49  N.  W.  890;  Zalotuchin  v. 
Metropolitan  Street 'R.  Co.  127  Mo.  App. 
677,  106  S.  W.  548;  Georgia,  C.  &,  N.  R.  Co. 
V.  Watkins,  97  Ga.  381,  24  S.  E.  34;  Oak- 
land R.  Co.  V.  Fielding,  48  Pa.  320;  Wright 
V.  Detroit,  6.  H.  A  M.  R.  Co.  77  Mich.  123, 
43  N.  W.  765;  Haycroft  v.  Lake  Shore  &  M. 
S.  R.  Co.  2  Hun,  489;  Texas  &  P.  R.  Co.  v. 
Phillips,  91  Tex.  278,  42  S.  W.  852;  Swift 
V.  Staten  Island  Rapid  Transit  R.  Co.  123 
N.  Y.  646,  25  N.  E.  378;  Gibbons  v.  Vander- 
hoogt,  75  HI.  App.  106;  Dubiver  v.  City  & 
Suburban  R.  Co.  44  Or.  227,  74  Pac.  915, 
75  Pac.  693,  1  A.  &  E.  Ann.  Cas.  889;  Chess 
&  W.  Co.  V.  Gohagan,  32  Ky.  L.  Rep.  372, 
105  S.  W.  890;  Rahn  v.  Standard  Optical 
Co.  110  App.  Div.  501,  96  N.  Y.  Supp.  1080; 
Longree  v.  Jackes-Evans  Mfg.  Co.  120  Mo. 
App.  478,  97  S.  W.  272;  Ittner  Brick  Co.  v. 
Killian,  67  Neb.  589,  93  N.  W.  951 ;  Adams 


V.  Clymer,  1  Marv.  (DeL)  80,  36  Atl.  1104; 
Bice  V.  Wheeling  Electrical  Co.  62  W.  Va. 
685,  59  S.  E.  626 ;  Wright  v.  Detroit,  G.  H. 
&  H.  R.  Co.  77  Mich.  123,  43  N.  W.  765; 
Bottoms  V.  Seaboard  A  R.  R.  Co.  114  X.  C. 
712,  25  L.R.A.  784,  41  Am.  St.  Rep.  799,  10 
S.  E.  730;  2  Wood,  Railway  Law,  §  321; 
Hemmingway  v.  Chicago,  M.  t  SL  P.  R.  Cc. 
72  Wis.  42,  7  Am.  St.  Rep.  823,  37  X.  W. 
804;  Whart.  Neg.  §  377;  Shannon  v.  Boston 
A  A.  R.  Co.  78  Me.  52,  2  Atl.  678;  Barrr  \. 
New  York  C.  &  H.  R.  R.  Co.  92  N.  Y.  >?>9, 
44  Am.  Rep.  377. 

Brown,  J.,  delivered  th«  opinion  of  t\x 
court: 

The  defendant  in  apt  time  entered  mo- 
tions to  nonsuit  upon  the  ground  that  upoc 
plaintiff's  own  evidence  he  is  not  entitlrvl 
to  recover:  (1)  Because  no  negligence  i? 
shown;  (2)  because  the  intestate  was  guil- 
ty of  contributory  negligence.  We  are  »ll 
of  opinion  that  this  last  contention  is  so 
plainly  with  the  defendant  that  it  is  un- 
necessary to  consider  the  first. 

These  facts  appear   from  plaintifTa  evi- 
dence:   His  son  Carl,  fifteen  years  of  a^ 
lacking  one  month,  was  killed  by  jumpis? 
from  defendant's  work  train  while  ranniDg 
about  30  miles  an  hour.     The  train  cjc- 
sisted  of  flat  cars,  equipped  with  machiDery 
for  ditching.     Witnesses  for  plaintiff,  «b» 
testify  concerning  the  occurrence,  say  tbat 
on  the  afternoon  of  August  15,  1906,  the  boy 
Carl  and  his  younger  brother,  Luther  Baker, 
came  up  to  the  train  from  their  home,  about 
three  quarters  of  a  mile  away.     When  ther 
arrived  at  the  train,  Herman  Shannon,  an- 
other boy,  was  standing  on  a  flat  car.    l  atj 
Baker  asked  the  conductor  if  he  could  ri*k, 
and  the  conductor  told  him  to  get  on  ttie 
rear  end  of  the  train,  on  a  flat  car,  out  of 
the  way.    Carl  then  climbed  up  on  the  tux 
car  and  pulled  his  younger  brother  up  vtth 
him.    The  train  continued  the  work  of  di term- 
ing.   The  boys  remained  on  the  car  an  hrwr. 
It  became  necessary  for  the  train  to  take  a 


familiar  with  the  running  of  trains,  got  on 
and  off  a  moving  train,  against  which  he 
had  been  warned  by  his  father.  Powers  v. 
Chicago,  M.  &  St.  P.  R.  Co.  57  Minn.  332,  59 
N.  W.  307; 

— ^where  a  boy  of  seventeen  who  was  tres- 
passing on  the  train  got  off  on  the  order 
of  the  conductor,  there  being  no  evidence 
other  than  the  mere  fact  that  he  was  only 
seventeen  years  of  age  indicating  that  he 
was  less  capable  than  an  ordinary  person 
to  look  out  for  his  own  safety.  Doggett  v. 
Chicago,  B.  &  Q.  R.  Co.  134  Iowa,  690,  13 
L.R.A.(N.S.)  364,  112  N.  W.  171,  13  A.  & 
E.  Ann.  Cas.  588; 

— where  a  boy  twelve  years  of  age,  famil- 
iar with  the  running  of  trains,  was  injured 
in  attempting  to  climb  upon  a  freight  car. 
20  L.R.A.(N.S.) 


Wilson  ^.  Atchison,  T.  &  S.  F.  R.  Co.  6*-' 
Kan.  183,  71  Pac.  282:  Fitzgerald  v.  Chiri 
go,  B.  &  Q.  R,  Co.  114  111.  App.  118. 

And  in  Louisville  &  N.  R.  Co.  t.  Web^ 
99  Ky.  332,  36  S.  W.  1117,  where  a  bov 
jumped  off  a  ladder  of  a  moving  freiga* 
car,  onto  a  pile  of  coal,  which  threw  ttr- 
under  the  wheels,  an  instruction  that  plain- 
tiff "was  bound  to  exercise  only  such  t^re 
as  a  boy  of  like  age  and  discretion  woii::i 
ordinarily  exercise  under  the  same  or  9i^\  ■ 
lar  circumstances"  was  held  to  be  erron«>c« 
because  it  implied  the  assumntion  t^*: 
defendant  was  negligent,  and  also  that  a 
boy  of  eleven  years  of  age,  irrespective  <*f 
his  intelligence,  could  not  be  guilty  of  cv^a- 
tributory  negligence.  R.  L.  S. 
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siding  to  let  another  train  pass  going  to- 
wards Monroe.  After  this  train  passed,  the 
ditching  train  pulled  out  for  Waxhaw,  2 
miles  away.  When  the  train  had  gotten  up 
good  speed  and  was  running  at  a  rate  of 
about  30  miles  an  hour,  Carl  Baker  got  up 
from  where  he  was  sitting  on  a  scantling, 
and  sat  down  on  the  rear  of  the  flat  car,  and 
jumped  off  between  the  rails.  Herman 
Shannon,  who  was  on  the  car  with  plaintiff's 
intestate,  testified  that  he  remained  on  the 
train  in  the  position  occupied  by  himself 
and  Carl  Baker  until  it  reached  Waxhaw, 
without  injury  to  himself.  This  witness 
was  nearly  a  year  younger  than  Carl  Baker. 
According  to  the  testimony  of  the  plaintiff, 
his  son  Carl  was  an  "intelligent,  smart  boy, 
and  of  average  size  for  his  age,"  and  for 
two  years  had  been  residing  within  three 
quarters  of  a  mile  from  the  railroad. 

It  is  settled  beyond  controversy  by  the 
decisions  of  this  and  all  other  courts  in  this 
country  that  the  act  of  the  intestate  in 
jumping  off  the  rapidly  moving  train  of  de- 
fendant was  one  of  such  recklessness  as  will 
bar  recovery,  if  the  intestate  is  held  in  law 
responsible  for  his  conduct.  Owens  v.  At- 
lantic Coast  Line  R.  Co.  147  N.  C.  357,  61 
S.  £.  198;  Morrow  v.  Atlantic  &  C.  Air 
Line  R.  Co.  134  N.  C.  92,  46  S.  E.  12. 
The  learned  counsel  for  plaintiff,  Mr. 
Caudle,  in  an  able  and  elaborate  argu- 
ment, endeavored  to  show  that  the  intestate, 
on  account  of  his  age,  should  not  be  held  re- 
sponsible for  his  act;  but  an  examination 
of  the  authorities  in  this  and  other  states 
discloses  that  they  are  overwhelmingly 
against  him.  The  case  is  not  to  be  judged 
by  the  length  of  experience  of  the  boy  Carl 
with  railroads,  although  the  evidence  dis- 
closes that  for  two  years  he  had  resided  near 
one,  and  that  his  twelve-year-old  brother, 
Luther,  is  by  no  means  a  stranger  to  them. 
Carl  wore  long  trousers,  was  well  grown, 
bright,  smart,  and  intelligent.  He  was  not 
an  infant  of  tender  years,  and,  in  the  ab- 
sence of  evidence  to  the  contrary,  had  the 
capacity  of  an  adult  to  appreciate  danger. 
He  was  three  years  beyond  the  age  at  which 
he  could  be  employed  in  a  factory,  around 
dangerous  machinery,  without  violating  the 
child  labor  law,  and  was  old  enough  to  be 
held  responsible  for  a  violation  of  the 
criminal  law  of  the  land. 

An  infant  of  the  age  of  fourteen  years  is 
presumed  to  have  sufficient  capacity  to  be 
sensible  of  danger,  and  to  have  power  to 
avoid  it;  and  this  presumption  will  stand 
until  rebutted  by  clear  proof  of  the  absence 
of  such  di'Bcretion  as  is  usual  with  infants 
of  that  age.  At  what  age  this  presumption 
arises  is  not  a  question  of  fact,  but  one  of 
law.  The  inquiry,  At  what  age  must  an  in- 
fant's responsibility  for  negligence  be  pte- 
sumed  to  commence  ?  cannot  be  answered  by 
29  L.R.A.(N.S.) 


referring  it  to  a  jury.  That  would  furnish 
us  with  no  rule  whatever.  It  would  simply 
produce  a  shifting  standard,  according  to 
the  sympathies  or  prejudices  of  those  who 
composed  each  particular  jury.  One  jury 
might  fix  the  age  at  fourteen,  and  another 
at  eighteen,  and  another  at  twenty.  The  re- 
sponsibilities of  infants  are  clearly  defined 
by  text  writers  and  courts.  At  common  law 
fourteen  was  the  age  of  discretion  in  males 
and  twelve  in  females.  At  fourteen  an  in- 
fant could  choose  a  guardian  and  contract  a 
valid  marriage.  After  seven  an  infant  may 
commit  a  felony,  although  there  is  a  pre- 
sumption in  his  favor,  which  may,  how- 
ever, be  rebutted;  but  after  fourteen  an  in- 
fant is  held  to  the  same  responsibility  for 
crime  as  an  adult.  Sharswood's  Bl.  Com. 
pp.  20,  435,  404.  Inasmuch  as  an  infant, 
after  fourteen,  may  select  a  guardian,  con- 
tract marriage,  is  capable  of  harboring  mal- 
ice and  of  committing  murder,  it  is  no  great 
imposition  on  him  to  hold  him  responsible 
for  his  own  negligence.  In  the  case  of  Tuck- 
er V.  New  York  C.  A  H.  R.  R.  Co.  124  N.  Y. 
308,  21  Am.  St.  Rep.  670,  26  N.  E.  916,  the 
court  of  appeals  of  New  York  says:  "The 
question  at  what  age  an  infant's  responsi- 
bility for  negligence  may  be  presumed  to 
commence  is  not  one  of  fact,  but  of  law. 
In  the  absence  of  evidence  tending  to  show 
that  a  boy  twelve  years  of  age  was  not 
qualified  to  understand  the  danger  and  ap- 
preciate the  necessity  for  observing  that 
degree  of  caution  in  crossing  a  railroad 
track  an  adult  would,  he  must  be  deemed 
8ui  juri$  and  chargeable  with  the  same 
measure  of  caution  as.  an  adult."  To  same 
effect  is  Nagle  v.  Allegheny  Valley  R.  Co.  88 
Pa.  35,  32  Am.  Rep.  413.  That  infants  are 
to  be  held  for  the  consequences  of  their  own 
negligence  in  actions  for  injuries  to  them 
has  long  been  settled  by  this  and  other 
courts,  and  no  declared  by  text  writers. 
Shearm.  &  Redf.  Neg.  §  49;  Whart.  Neg. 
314;  Manly  v.  Wilmington  &  W.  R.  Co.  74 
N.  C.  656;  Murray  v.  Richmond  &  D.  R. 
Co.  93  N.  C.  94;  Washington  &  Q.  R.  Co. 
V.  Gladmon,  15  Wall.  401,  21  L.  ed.  114; 
Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall. 
667,  21  L.  ed.  745.  From  all  these  and 
other  approved  authorities  the  principle  is 
deduced  that  an  infant,  so  far  as  he  is 
personally  concerned,  is  held  to  such  care 
and  prudence  as  is  usual  among  children  of 
the  same  age,  and  if  his  own  act  directly 
brings  the  injury  upon  him,  Y^hile  the  negli- 
gence of  the  defendant  is  only  such  as  ex- 
poses the  infant  to  the  possibility  of  an 
injury,  the  latter  cannot  recover. 

The  Supreme  Court  of  the  United  States 
has  substantially  held  the  same  to  be  sound 
law  in  the  cases  above  cited. 

We  find  in  the  books  many  cases  where 
children  of  various  ages,  from  seven  yeara 
54 
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upwards,  have  been  denied  a  recovery  be- 
cause of  their  own  negligence.  Boland  v. 
Missouri  R.  Co.  36  Mo.  484;  Meeks  v. 
Southern  P.  R.  Co.  62  Cal.  605;  Cauley  v. 
Pittsburgh,  C.  &  bt.  L.  R.  Co.  98  Pa.  498, 
4  Am.  &  Eng.  R.  Cas.  533;  Mathis  v.  Mag- 
nolia Mfg.  Co.  140  N.  C.  630,  53  S.  E.  349; 
Murray  v.  Richmond  &  D.  R.  Co.  supra; 
Beck  V.  Southern  R.  Co.  149  N.  C.  168,  62 
S.  E.  883.  In  Meredith  v.  Richmond  &  D. 
R.  Co.  108  N.  C.  616,  13  S.  E.  137,  the  plain- 
tiff, a  bright  boy  about  thirteen  years  old, 
while  passing  along  the  highway,  was  struck 
and  injured  by  an  engine  while  attempting 
to  avoid  another  coming  from  the  opposite 
direction.  The  court  held  that  his  adminis- 
trator was  not  entitled  to  recover  for  his 
death.  Judge  Avery  says:  "The  witnesses 
concur  in  the  statement  that  the  boy  who 
was  injured  was  an  intelligent  youth  about 
thirteen  years  old.  In  the  absence  of  knowl- 
eoge  or  information  to  the  contrary,  the 
engineer  was  justified  in  supposing  that  he 
would  look  to  his  own  safety,  even  when 
trains  were  moving  on  three  parallel  tracks, 
if  there  was  manifestly  an  opportunity  to 
escape  by  walking  across  the  rail  to  a 
neighboring  side  track."  Again,  he  says: 
"The  boy  injured  was  described  by  witnesses 
as  bright  and  'smart;'  but,  if  he  was  ap- 
parently capable  of  appreciating  his  peril 
or  his  situation,  it  is  sufficient  to  relieve 
the  servants  of  the  company  from  the  impu- 
tation of  carelessness  in  assuming  that  he 
would  step  aside  before  the  engine  reached 
him." 

This  principle  has  been  applied  in  other 
states  regardless  of  whether  the  child  was 
over  the  age  of  fourteen  years.  In  Dull  v. 
Cleveland,  C.  C.  v.  St.  L.  R.  Co.  21  Ind. 
App.  671,  62  N.  E.  1013,  it  is  held  that  a 
child  eleven  years  old  and  of  sufficient  in- 
telligence to  know  the  difference  between 
safety  and  danger  is  a  person  sui  jwrie  so 
as  to  be  charged  with  contributory  negli- 
gence resulting  in  his  being  struck  by  a 
train.  "A  boy  eleven  years  of  age  knows  as 
well  as  an  adult  does  what  a  railroad  is 
and  the  use  to  which  it  is  put  and  the  conse- 
quence to  a  person  who  should  be  struck 
by  a  passing  train,  and  knows  that  he 
should  not  stop  to  play  or  lounge  amid  a 
network  of  tracks.  It  is  true  that  a  boy 
of  that  age  cannot  be  presumed  to  have  the 
judgment  of  an  adult,  but  it  does  not  re- 
quire much  judgment  to  keep  from  walking 
in  a  dangerous*  place,  the  dangers  of  which 
are  fully  understood."  Masser  v.  Chicago, 
R.  I.  &'P.  R.  Co.  68  Iowa,  602,  27  N.  W. 
776.  Also  Powers  v.  Chicago,  M.  &  St.  P. 
R.  Co.  57  Minn.  332,  59  N.  W.  307.  In 
Mendenholl  v.  Atchison,  T.  &  S.  F.  R.  Co. 
00  Kan.  438,  61  L.R.A.  120,  97  Am.  St.  Rep. 
3S0,  71  Pac.  840,  a  fiftccn-yearold  boy  paid 
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a  brakeman  on  a  passenger  train  25  ceBt< 
to  permit  him  to  ride  on  the  train.     The 
brakeman  told  him  to  get  on  the  platform 
of  the  baggage  car,  and  to  get  off  at  stop- 
ping places   and   keep   out  of   sight     IV 
plaintiff  rode  upon  the  platform  to  a  near-by 
station,  and  in  getting  off  the  train  while 
in  motion,  on  the  opposite   side  from  the 
depot,   stumbled   over   a   semaphore  board. 
fell  under  the  train,  and  received  the  injury 
complained  of.     The  demurrer  to  the  com- 
plaint was  sustained.    The  court  says  that 
he  was  a  trespasser,  not  a  passenger.  ''Toe 
company  owed  him  no  duty  with  r^ard  to 
the  construction  of  its  semaphore,  or  other- 
wise,  except   to   avoid   wilful   and  iraatoii 
negligence.     The  plaintiff  was  injured  not 
because  he  was  riding  on  the  platform,  but 
because  he  got  off  the  train  while  it  was  iii 
motion   and  on  the  other  side  of  the  ear 
from    the    depot.     .     .     .       The  allegatioBS 
are  insufficiei^t  to  show  defendant  to  hare 
been  guilty  of  any  wilful  or  wanton  neglect 
or  to  relieve  plaintiff  from  the  responstbilitj 
for    his    own    obvious    recklessness."    The 
Massachusetts  court   holds  that   "a  street 
railway   corporation   is   not   liable   for  as 
injury  caused  to  a  boy  ten  years  old  wh: 
was  when  injured  playing  with  other  chil- 
dren upon  cars  left  standing  unguarded  for 
several  days  on  a  public  street  of  a  dtj." 
Gay  v.   Essex   Electric   Street   R.   Co.   159 
Mass.  238,  21  L.R.A.  448,  38  Am.  St  Re^ 
4 J  5,  34  N.  E.  186.     In  Studer  t.  Southern 
P.  Co.  121  Cal.  400,  66  Am.  St.  Rep.  39,  ^3 
Pac.  942,  recovery  was  denied  in  an  action 
for  death  of  a  child  between    twelve    and 
thirteen  years  of  age  who  was  killed  in  at- 
tempting to  pass  between    the    cars  of   a 
freight  train.     The  court  says:     "The  fact 
that   the  deceased   was  only  about  twehe 
years  of  age  did  not  require  the  court  ta 
submit  to  the  jury  whether  his  attempt  t9 
cross  between  the  cars    constituted    negli- 
gence.    The  law  imposes  upon  minors  the 
duty  of  giving  such  attention  to  their  sor- 
roundings  and  care  to  avoid  danger  as  may 
fairly   and   reasonably    be    expected    froci 
persons  of  their  age  and  capacity,  and  chil 
dren  as  well  as  adults  must  use  the  dis^ 
cretion  which  persons  of  their  years  ordi- 
narily have,  and  cannot  be  permitted  with 
impunity  to  indulge  in  conduct  which  tiey 
know  or  ought  to  know  to  be  careless.*'    1= 
Sheets  v.  Connolly  Street  R.  Co.  54  K.  J 
L.   518,   24  Atl.   483,  an    intelligent    chiH 
thirteen  years  old  was  struck  by  a  streH 
car  while  crossing  a  public  streeL    Recorerv 
was  denied.     The  court  says:      **The  tr:? 
judge  laid  down  the  rule  of  law  with  re- 
spect to  her  responsibility  with  sabstaotiJ' 
accuracy.      She    was    evidently    9ui    fN^ 
and  the  jury  were  told  to  consider  the  cv- 
gree  of  care  and  discretion  which  would  b« 
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expected  from  her.  The  jury  found  by  their 
verdict  that  she  was  not  guilty  of  contribu- 
tory negligence ;  in  other  words,  she  was  at 
tbe  time  of  the  occurrence  in  the  exercise  of 
that  degree  of  care  which  would  reasonably 
be  expected  from  a  child  of  that  age  and  in- 
telligence." 

This  presumption  of  discreet  judgment 
which  irises  after  fourteen  years  of  age 
must  stand  until  it  is  overthrown  by  clear 
proof  of  the  absence  of  such  natural  in- 
telligence as  is  usual  with  infants  of  similar 
age.  If  such  evidence  is  offered  by  the 
pliintiif  to  rebut  such  presumption,  itf 
weight  and  value  are  for  the  jury  to  esti- 
nite.  In  this  case  the  plaintiff  does  not 
ittempt  to  rebut  such  presumption,  nor 
ices  he  offer  even  a  suggestion  that  the 
engineer,  after  he  started  his  train,  caused 
he  injury,  or  could  have  prevented  it. 
The  intestate  was  sitting  on  the  rear  end  of 
he  last  flat  ear  while  it  was  moving  at 
7'est  speed,  and  suddenly  and  voluntarily 
omped  off  and  was  instantly  killed. 
Vhat  his  motive  was  in  so  doing  is  im- 
DAteriaL  The  conclusion  is  irresistible 
hit  had  the  intestate  imitated  the  whole- 
ome  example  of  his  more  youthful  yet  more 
mdent  companion,  who  sat  beside  him,  and 
ad  gone  on  the  short  distance  to  Waxhaw, 
e  would  have  easily  returned  to  his  home 
1  safety. 

The  motion  to  nonsuit  is  allowed.     Hol- 
ngsvorth  t.  Skelding,  142  N.  C  252,  55 
.  E.  212. 
Beversed. 
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W.  HUNTER,  Admr.,  etc.,  of  Florence  K. 
Hunter,  Deceased, 

V. 

)rrHERN  RAILWAY  COMPANY,  Appt. 

(152  N.  C.  682,  68  S.  E.  237.) 

i8ter   ^    independent    oontractor  — 
blastini;  —  liability. 

1.  A  railroad  company  cannot  avoid  li- 
ility  for  injury  to  neighboring  property 
ners  by  blasting  done  on  its  property, 
employing  an  independent  contractor  to 
"form  the  work,  when  complaint  is  made 
it  that  injury  will  result  from  the  man- 
'  the  work  is  carried  on  by  it,  if  the 
itractor  continues  to  perform  the  work 
tbe  same  manner  and  produces  like  re- 
ts as  the  railroad  company,  and  the  work 
ltd  be  done  in  no  other  way. 

ath  —  married  woman  —  liability  to 
state. 

L  One  who  negligently  causes  the  death 
a  married  woman  cannot  escape  liabili- 
io  her  estate  because  her  earnings  be- 
Z  to  her   husband. 
LR.A,(N.S.) 


Proximate  cause  ^  blasting  ^  death. 

3.  That  the  terror  ceased  by  blasting  op- 
erations would  cause  the  death  of  one  ill 
with  fever  was  not  foreseen  by  the  one 
carrying  on  such  operations  will  not  relieve 
him  from  liability  therefor,  if  they  were 
performed  in  such  manner  that  some  injury 
was  likely  to  result  from  them. 

(May  27,  1910.) 
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Note.  —  Liability  of  employer  for  negli' 
gence  of  independent  oontractor  in 
the  performance  of  contract  requir'^ 
ing   blasting. 

The  earlier  cases  upon  this  subject  are 
collected  and  discussed  in  a  note  to  Hough- 
ton V.  Loma  Prieta  Lumber  Co.  14  L.R.A. 
(N.S.)  914,  and  in  notes  cited  therein.  A 
few  cases  involving  this  question  have  been 
handed  down  since  the  preparation  of  the 
earlier  note. 

The  cases  generally  hold  that  the  mere 
fact  that  the  work  which  an  independent 
contractor  is  to  perform  requires  blasting 
will  not,  tpso  facto,  take  the  case  out  of  the 
general  rule,  and  render  the  employer  li- 
able for  injuries  caused  by  the  prosecution 
of  the  work,  but  that  whether  or  not  the 
employer  is  liable  depends  upon  the  cir- 
cumstances of  the  particular  case. 

Thus,  in  Kendall  v.  Johnson,  51  Wash. 
477,  99  Pac.  310,  the  court,  after  speaking 
of  the  exception  to  the  general  rule  as  to 
independent  contractors,  where  the  work  is 
inherently  or  intrinsically  dangerous  in  it- 
self, and  will  necessarily  or  probably  result 
in  injuries  to  third  persons,  unless  meas- 
ures are  adopted  by  which  such  consequen- 
ces will  be  prevented,  said  that  the  work 
of  blasting  may  or  may  not  fall  within  the 
exception  to  the  general  rule,  according  to 
the  particular  circumstances  of  the  individ- 
ual case,  but  under  the  facts  presented  in 
the  case  at  bar,  where  the  parties  were 
employed  to  construct  a  railroad  grade  in 
the  Cascade  mountains  far  removed  from 
any  human  habitation,  the  general  rule  of 
nonliability  would  apply. 

And  in  Seattle  Licjhting  Co.  v.  Hawley, 
64  Wash.  137,  103  Pac.  6,  the  court  said 
that,  in  the  absence  of  any  showing  that 
the  use  of  dynamite  or  other  explosives 
was  within  the  contemplation  of  the  parties, 
or  was  customary  in  making  improvements 
of  like  character,  they  felt  constrained  to 
hold  that  the  grading  and  improving  of  a 
street  is  not  necessarily  or  inherently  dan- 
gerous to  gas  pipes  located  within  the 
street,  so  as  to  render  the  rule  as  to  in- 
dependent contractors  inapplicable. 

But  where  the  plans  and  specifications 
for  the  construction  of  a  roadbed  which  ran 
along  a  river  bank  or  cliff  for  quite  a  dis- 
tance in  front  of  the  plaintifT's  land  call 
for  blasting,  it  was  held,  in  Pine  Mountain 
R.  Co.  V.  Finley  (Ky.)  117  S.  W.  413,  that 
the  railroad  company  was  bound  to  know 
that  earth  and  stone  and  gravelly  substan- 
ces would  necessarily  be  thrown  onto  the 
^  plaintiff's  land  lying  adjacent  to  the  right 
of  way,  and  separated  from  it  only  by  a 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Coourt  for  Buncombe 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  death 
of  plaintiff's  wife,  for  which  defendant  was 
alleged  to  be  responsible.    Affirmed. 

Statement  by  Manning,  J.: 

The  plaintiff,  as  administrator  of  his 
wife,  brought  this  action  to  recover  damages 
for  the  death  of  his  wife,  and  alleged  that: 

"(4)  During  the  spring  and  summer  of 
1906,  the  defendant  railroad  company  did 
wilfully,  wantonly,  and  in  a  grossly  negli- 
gent manner,  and  in  utter  disregard  of  the 
rights  of  the  plaintiff's  intestate,  carry  on 
and  conduct  its  blasting  operations  across 
the  French  Broad  river  from  where  the 
plaintiff's  intestate  lived,  and  did  use  ex- 
cessively large  charges  of  explosives,  and 
did  wantonly,  wilfully,  negligently,  and  care- 
lessly fail  to  take  proper  precautions  to 
prevent  throwing  of  rocks  by  the  explosions 
of  the  blasts  around  and  about  the  home  of 
the  plaintiff's  intestate. 

"(5)  The  plaintiff  in  this  case,  James  W. 
Hunter,  who  was,  at  the  time  of  the  acts  and 
negligence  complained  of,  the  husband  of  the 
plaintiff's  intestate,  notified  the  defendant, 
its  agents,  and  servants,  of  the  dangerous 
and  negligent  manner  in  which  they  and  the 
defendant  were  conducting  the  said  blast- 
ing operations,  and  the  said  defendant,  its 
agents,  and  servants,  were  requested  by  the 
said  James  W.  Hunter  to  use  the  proper 
care  in  such  operations,  that  his  intestate 


I  was  in  a  delicate  state  of  health,  and  that 
such  reckless  and  dangerous  blasting  so 
near  her  home  would  probably  inflict  upOD 
her  serious  injury,  and  might  cause  her 
death;  that  the  defendant  railway  company 
through  its  agents  and  servants  replied  to 
the  said  James  W.  Hunter,  on  being  notified, 
that  they,  the  said  agents  and  servants  of 
the  defendant,  had  been  instructed  to  Hear 
hell  out  of  the  side  of  that  mountain,'  and 
that  they  intended  to  do  it,  regardless  of 
consequences,  and  thereafter  the  said  bl&st- 
ing  was  continued  in  the  same  n^ligent 
xllanner  as  before. 

"(6)  On  account  of  the  negligence  of  the 
defendant,  its  agents,  and  servants,  as  here- 
inbefore set  forth,  the  health  of  the  plain- 
tiff's intestate  was  destroyed,  and  her  xkit- 
ous  system  was  so  shocked  and  wounded  that 
she  became  seriously  ill  therefrom  and  died, 
— all  of  w^hich  was  caused  by  the  acts  and 
negligence  of  the  defendant,  its  agents,  and 
servants,  as  hereinbefore  set  forth." 

The  defendant,  after  denying  the  imputed 
acts  of  negligence,  for  a  further  defe&se, 
pleaded  that  this  defendant.  Southern  Bail- 
way  Company,  on  the day  of  June,  1M6, 

made  and  entered  into  a  written  contract 
with  Timothy  Shea  to  construct  a  roadbed 
for  extension  of  certain  tracks  at  Alexander, 
North  Carolina,  and  that  said  contract  tras 
in  all  respects  a  lawful  one,  which  the  par- 
ties thereto  might  lawfully  make  and  per- 
form ;  that  the  work  of  constructing  a  road- 
bed of  the  character  and  nature  the  said 
Timothy  Shea  was  employed  by  this  defend- 


narrow  river,  and  the  company  could  not 
shield  itself  by  the  employment  of  an  in- 
dependent contractor.  The  court  said  that 
ordinarily  the  question  of  liability  on  the 
part  of  the  employer  in  instances  of  this 
kind  was  left  to  the  jury,  but  there  might 
be  instances  where,  from  the  nature  of  the 
contract,  the  character  of  the  work  to  be 
done,  and  its  proximity  to  the  property  of 
others,  the  court  would  be  justified  in  de- 
claring that,  as  a  matter  of  law,  the  under- 
taking was  so  hazardous,  and  the  probabili- 
ty of  injury  to  the  adjoining  property  so 
certain,  as  to  warrant  the  court  in  saying; 
that  the  employer  could  not  excuse  himself 
on  the  ground  that  the  work  was  done  by 
an  independent  contractor,  for  in  such  in- 
stances he  could  not  help  but  know  that  no 
degree  of  care  on  the  part  of  the  employee 
could  prevent  loss  or  damage  being  in- 
flicted on  the  adjoining  property. 

In  Murphy  v.  New  York  City,  128  App. 
Div.  463,  112  N.  Y.  Supp.  807,  it  was  said 
that  there  is  no  doubt  that  where  the  work 
contracted  for  will  itself  constitute  a  nui- 
sance, the  principal  as  well  as  the  contract- 
or becomes  liable  for  the  damages  resulting 
therefrom,  but  that  this  rule  does  not  ap- 
ply when  the  nuisance  lies  not  in  the  work 
contracted  for,  but  in  the  means  adopted 
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by  the  contractor  for  carrying  out  the  work, 
such  as  the  negligence  in  storing  upward& 
of  200  pounds  of  dynamite  in  the  excava- 
tion, instead  of  60  pounds,  aa  allowed  br 
the  permit  issued  by  the  fire  conunissiQiQer. 
And  to  the  same  general  effect  was  the  de- 
cision in  Carpenter  v.  New  York,  115  App. 
Div.  552,  101  N.  Y.  Supp.  402,  a  case  arising 
out  of  the  same  accident. 

A  railroad  company  is  not  liable  for  in- 
juries  resulting  from  the  explosion  of  dr- 
namite  from  some  cause  unknown,  which 
was  being  used  by  an  independent  contract- 
or for  the  purpose  of  widening  the  track «. 
where  the  railroad  had  nothing  at  all  to  do 
with  the  dvnamite.  Hall  v.  New  York,  N. 
H.  &  H.  R  Co.  121  App.  Div.  488,  106  N.  Y, 
Supp.  106. 

But  a  city  cannot  escape  liability  to  thirl 
persons  who  have  suffered  damaiges  by  a 
violation  of  the  provision  in  a  water  tim- 
nel  contract  prohibiting  the  use  of  explo- 
sives except  in  rock  excavation,  where  the 
contractor  made  use  of  dynamite  in  ex- 
cavating clay  and  other  materials,  with  tl:^ 
knowledge  and  consent  of  the  of&cer  haricc 
full  jsupervision  of  the  work  by  the  terms  of  I 
the  contract.  Chicago  v.  Murdoek,  212  11 L 
9»  103  Am.  St.  Rep.  221,  72  K.  R.  46. 

w.  iL  a 
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ant  to  make  was  an  independent  avocation, 
calling,  or  business  in  which  the  said  Tim- 
othy Shea  was,   and  had  for  many  years 
preriously  been,  engaged,  and  for  the  exer- 
cise of  which  he  had  and  owned  all  of  the 
necessary  means  and  appliances;  that  this 
defendant,  under  said  contract,  was  neither 
principal  nor  master,  nor  did  it  reserve  any 
general  or  special  control  over  said  Timothy 
Shea,  either  in  respect  of  the  manner  of  per- 
formance of  said  contract  by  him  or  in  re- 
spect of  the  agents  to  be  employed  by  the 
said  Shea  in  doing  said  work;  nor  did  this 
defendant,  before  the  commencement  of  said 
contract  by  the  said  Shea  heretofore  men- 
tioned, or   at   the    commencement    of   the 
same,  or  at  any  time  during  the  progress  of 
its  performance,  assume,  or  in  any  manner 
attempt  to  assume,  control  of  the  said  Shea 
or  the  said  work  or  any  of  the  workmen 
engaged  upon  the  said  work  or  in  any  other 
respect  whatever;   that  the  said  Shea  was 
neither  the  agent  nor  the  servant  of  this 
defendant^  but  was  an  independent  contract- 
or, taking  said  work  as  a  job  and   as   a 
whole,  for  a  definite,  fixed,  agreed  sum,  and 
this  defendant  was  only  interested  in  the 
result  of  the  work,  and  not  in  any  way  in 
the  means  employed  by  the  said  Shea  in  its 
performance;  that  in  making  said  contract 
with  said  Shea,  by  which  he  agreed  and  con- 
tracted to  do  the  work  of  constructing  a 
roadbed  for  the  extension  of  certain  tracks 
at  Alexander,  North  Carolina,  this  defendant 
ascertained  that  the  said  Shea  was  a  man 
of  experience  in  the  kind  and  character  of 
work  which  by  said  contract  he  bound  him- 
self to  perform,  and  he  was  in  every  way 
thoroughly  competent  and  skilled,  and  this 
defendant  knew  when  it  employed  the  said 
Shea  that  he  for  a  long  time  had  been  en- 
gaged in  the  performance  of  such  work,  and 
this  defendant,  before  making  and  signing 
•aid  contrsLct,  made  due  inquiries  as  to  the 
capacity  and   reliability  of  the   said   Shea 
in  respect   of   such  work,   and  ascertained 
that  he  was  both  capable  and  trustworthy, 
and  this  defendant  is  advised,  informed,  and 
believes  that  the  said  blasting  mentioned  in 
the  plaintiff's  complaint  was  the  blasting 
done  by  the  said  Shea  and  his  employees 
!Lnd  subcontractors  while  engaged  in  doing 
the  work  aet  out  in  the  contract  made  be- 
tween thia  defendant  and  the  said  Timothy 
Shea.    This  defendant  never  authorized  the 
taid  Timothy  Shea  or  anyone  else  to  resort 
;o  blasting  in  constructing  the  roadbed  for 
'he  extenaion  of  the  tracks  at  Alexander,  or 
o  use  powder,  dynamite,  or  any  other  un- 
awful  agency  in  the  performance  of  said 
rork. 
The  following  issues  were  submitted  to 
he  jury,  who  answered  them  as  set  out : 
"(1 )   Waa  the  death  of  plaintiff's  intestate 
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caused  by  the  negligence  of  the  defendant. 
Southern  Railway  Company,  as  alleged  in 
the  complaint?    Answer:    Yes. 

"(2)  What  damages,  if  any,  is  plaintiff 
entitled  to  recover  of  defendant,  Southern 
Railway  Company?     Answer:     $2,000." 

Judgment  was  rendered  for  the  plaintiff, 
and  defendant  appealed  to  this  court. 

Messrs.  Moore  &  Rollins  for  appellant. 

Messrs.   Craig,  Martin,   &  Thomason, 

Frank  Carter,  and  H.  C.  Chedester,  for 

appellee : 

A  proprietor  is  liable  for  the  consequences 
of  a  nuisance  upon  his  premises  which  he 
creates,  or  which,  having  authority  to  pre- 
vent, he  permits  another  to  create  thereon. 

Shearm.  &  Redf.  Neg.  §§  175,  176;  1 
Thomp.  Neg.  §§  652,  771. 

Defendant  cut  itself  off  from  its  defense 
l)ased  upon  the  employment  of  an  alleged 
independent  contractor,  since  all  the  evi- 
dence offered  by  it  in  reference  to  the 
matter  in  which  the  work  was  executed 
goes  to  show  that  the  work  was  carried 
on  properly,  in  the  only  way  in  which  it 
could  have  been  done,  and  with  the  least 
possible  injury  to  neighboring  persons  and 
property;  and  therefore  that  the  injurious 
consequences  complained  of  were  unavoid- 
ably incident  to  the  execution  of  the  work  in 
the  only  manner  in  which  it  could  have  been 
executed,  and  in  the  manner  necessarily  in 
the  contemplation  of  the  parties  when  said 
contract  was  entered  into. 

Ibid.;  Davis  v.  Summerfield,  133  N.  C. 
325,  63  L.R.A.  492,  45  S.  £.  654 ;  2  Cooley, 
Torts,  3d  ed.  pp.  1088  et  seq.;  Wetherbee  v. 
Partridge,  175  Mass.  185,  78  Am.  St.  Rep. 
486,  55  N.  E.  894;  Hawver  v.  Whalen,  49 
Ohio  St.  69,  14  L.R.A.  828,  29  N.  E.  1049; 
Thomas  v.  Harrington,  72  N.  H.  45,  66 
L.K.A.  742,  54  Ati.  285;  Jacobs  v.  Fuller 
&  H.  Co.  67  Ohio  St.  70,  65  L.R.A.  833,  65 
N.  E.  617;  Anderson  v.  Fleming,  160  Ind, 
597,  66  L.R.A.  119,  67  N.  E.  443;  Louis- 
ville &  N.  R.  Co.  V.  Tow,  23  Ky.  L.  Rep. 
408,  66  L.R.A.  941,  63  S.  W.  27;  Dill.  Muu. 
Corp.  4th  ed.  §  1029. 

Manning,  J.,  delivered  the  opinion  of  the 
court : 

In  view  of  the  verdict  of  the  jury  rendered 
under  the  charge  of  his  Honor,  the  follow- 
ing facts  are  established  by  the  evidence: 
That  in  the  month  of  April  or  May,  1906, 
the  defendant,  desiring  to  widen  its  road- 
bed at  or  near  Alexander,  in  Buncombe  coun- 
ty, and  lay  additional  tracks  or  strs^ighten 
its  existing  tracks  then  used  and  having 
been  used  for  many  years,  found  it  neces- 
sary to  blast  out  a  perpendicular  cliff  of 
rock,  about  400  feet  long  and  42  feet  high 
at  its  greatest  height,  situate  on  its  right  of 
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way,  and  began  the  work  of  blasting  down 
the  cliff  by  its  own  employees.  This  con- 
tinued two  or  three  weeks.  The  plaintiff 
lived  across  the  French  Broad  river  with 
his  wife  and  two  small  children,  in  the  cor- 
porate limits  of  Alexander,  and  a  quarter 
of  a  mile  from  the  blasting.  The  results  of 
defendant's  operations  were  to  throw  rocks 
of  large  and  small  size  across  the  river  in 
plaintiff's  yard,  on  his  house  and  buildings, 
in  his  garden  and  field,  and  the  blasting 
was  of  such  violence  that  the  window  glass 
in  plaintiff's  house  was  shaken  out,  and  his 
wife  much  frightened  and  rendered  very 
nervous.  The  plaintiff  made  frequent  com- 
plaints, but  to  no  avail.  The  defendant 
suspended  operations  by  its  own  employees, 
and  in  June,  1906,  made  a  contract  with 
one  Timothy  Shea  to  continue  the  work  and 
complete  it  according  to  certain  plans  and 
specifications.  He  soon  thereafter  began 
work,  and  conducted  it  in  the  same  manner 
as  the  defendant  had  done,  and  he  and  his 
foreman  and  other  witnesses  offered  by  the 
defendant  testified  that  the  work  could  be 
done  in  no  other  way.  The  results,  in  so 
far  as  it  affected  the  plaintiff's  wife  and  his 
premises,  were  the  same.  Rocks  were  con- 
stantly thrown  with  great  force  in  and 
around  his  houBe.  In  the  latter  part  of 
August  plaintiff's  wife  was  taken  with  ty- 
phoid fever.  The  violent  blasting  continued 
with  its  results.  The  effect  upon  plaintiff's 
wife  was  that  she  was  kept  in  a  highly  nerv- 
ous condition;  that  her  condition  was 
made  known  to  the  foreman  in  charge,  and 
the  effect  of  the  blasting  and  falling  rock 
upon  her;  that  the  blasting  continued  up  to 
three  or  four  days  before  her  death.  The 
physician  testified  that,  in  his  opinion,  but 
for  the  blasting,  and  the  nervous  condition 
and  alarm  produced  by  it  upon  Mrs.  Hunter, 
she  would  have  recovered.  After  making 
several  efforts  to  have  the  blasting  stopped, 
the  plaintiff  succeeded,  with  a  threat  of 
suit,  on  Thursday  or  Friday  before  his  wife's 
death,  on  the  following  Monday  night,  Sep- 
tember 11,  1900.  This  action  was  begun 
October  4,  1906.  The  liability  of  the  defend- 
ant was  presented  to  the  jury  in  this  lan- 
guage, given  substantially  in  accordance  with 
one  of  the  prayers  of  the  defendant:  "The 
court  charges  you  that  the  act  of  blasting, 
as  a  means  of  excavation  of  a  railroad  in 
North  Carolina,  is  not  in  itself  negligence; 
that  it  is  the  recognized  method  of  clearing 
the  way  of  the  railroad  track,  and  the  sim- 
ple fact  of  the  blasting  making  noise  is  not 
negligence,  for  that  is  the  natural  result 
of  blasting.  So  that  this,  aside  from  the 
fact  that  rocks  were  thrown,  if  you  find 
from  the  greater  weight  of  the  evidence  that 
they  were  thrown,  in  the  yard  of  the  plain- 
tiff, the  court  charges  you  that  the  noise 
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of  the  blasting  would  not  be  negligence  un- 
less you  find  that,  after  the  contractor  was 
notified  of  the  sickness  of  Mrs.  Hunter,  1m 
wilfully  and  wantonly  and  negligently  eoit' 
tinned  the  blasting;  that  the  simple  act  of 
blasting  would  not  be  negligence,  and,  if  tbe 
result  of  it  was  to  produce  death  even,  the 
simple   noise,   disassociated   from  the  fact 
that  if  they  had  thrown  any  rocks  in  the 
yard,  had  produced  her  death,  that  would 
not  be  negligence  for  which  the  defendant 
would  be  liable,  unless,  as  I  say,  it  was  done 
negligently,   wilfully,   and   wantonly,  after 
notice  on  the  part  of  the  contractor."    The 
defendant,  however,  contended  that  the  vital 
error  committed  by  his  Honor  was  his  fail- 
ure to  give  the  following  instruction:  *'Tht 
court  charges  the  jury  that,  under  tbe  termi 
of  the  contract  introduced  in  evidence,  be 
tween    the    defendant.    Southern    Railway 
Company,  and  one  Timothy  Shea,  the  rela- 
tion of  master  and  servant  did  not  arise  be- 
tween   them,    but    that   the    said   Timothy 
Shea,    under   said   contract,   was   an   inde- 
pendent contractor,  and  anything  done  by 
said  Timothy  Shea  under  said  contract  be 
was  responsible  for,  and  not  the  Southern 
Railway  Company."     His  Honor  held,  and 
so  charged  the  jury,  that  the  contract  creat- 
ed Timothy  Shea  an  independent  contractor, 
but  declined  to  hold  that  that  fact  alone 
exonerated  the  defendant  from  liability  to 
the  plaintiff.    In  Young  v.  Fosburg  Lumber 
Co.  147  N.  C.  26,  16  L.R.A.(N.S.)  255,  60 
S.    E.    654,   Mr.   Justice   Connor,   speaking 
for  the  court,  said:     "When  the  contract  ia 
for  something  that  may  be  lawfully  done, 
and  it  is  proper  in  its  terms,  and  there  had 
been  no  negligence  in   selecting  a  suitable 
person  in  respect  to  it,  and  no  general  con- 
trol  is   reserved,   either   in   respect  to  tbe 
manner  of  doing  the  work  or  the  agents  to 
be  employed  in   doing  it,   and   the  person 
for  whom  the  work  is  to  be  done  is  interest- 
ed only  in  the  ultimate  result  of  the  work, 
and  not  in  the  several  steps  as  it  progresses^ 
the   latter   is   not   liable   to   thinl   persons 
for  the  negligence  of  the  contractor  as  his 
master."     This  is  quoted  with  approval  is 
Gay  V.  Roanoke  R.  &  Lumber  Co.  148  K. 
C.  336,  62  S.  E.  436,  from  the  opinion  of 
Mr.  Justice  Walker  in  Craft  v.  Albemarle 
Timber  Co.  132  N.  C.  157,  43  S.  E.  597,  and 
expresses  with  clearness  the  general  doctrine. 
In   both   these   cases,    however,    the    excep- 
tions are  recognized  as  well  settled,  which 
impose    liability    upon    the    proprietor    or 
owner  for  the  acts  of  the  independent  con- 
tractor.    In  Young  v.  Fosburg  Lumber  Co. 
supra,   it   is   said:      "It  is  conceded   that* 
upon  grounds  of  public  policy,  certain  ex- 
ceptions are  made  by  the  law  to  the  ger^ 
eral   rule.     The   one   upon  which  plaintiff 
relies  is   well   stated  by  Andrews,  Ch.  J^ 
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in  Engel  t.  Eureka  Club,  137  N.  Y.  100, 
33  Am.  St  Rep.  692,  32  N.  E.  1052:    'Where 
the  thing  contracted  to  be  done   is  neces- 
sarily attended  with  danger,  however  skil- 
fully and  carefully  performed,  or  is  intrin- 
sically dangerous,  it  is  held  that  the  party 
who  lets  the  contract  to  do  the  act  cannot 
thereby  escape  responsibility  for  any  injury 
reaulting  from  its  execution,  although  the 
act  to  be  performed  may  be  lawful.     But  if 
the  act  to  be  done  may  be  safely  done  in  the 
exercise  of  due  care,  although,  in  the  absence 
of  such  care,  injurious  consequences  to  third 
persons  would  be  likely  to  result,  then  the 
contractor  alone  is  liable,  provided  it  was 
his  duty    under    the   contract    to    exercise 
such  care/  "    In  Davis  v.  Summer  field,  133 
X.  C.  325,  63  L.R.A.  492,  45  S.  E.  654,  the 
court,  speaking  through  Mr.  Justice  Mont- 
gomery, says:     "There  is  yet  another  class 
of  cases  where  there  is  an  exception  to  the 
exemption,  and  that  is  where  the  thing  con- 
tracted to  be  done  is  necessarily  attended 
with  danger,    however   skilfully    and   care- 
fully performed,   said  by  Judge   Dillon   to 
be  'intrinsically  dangerous.'    There  the  em- 
ployer cannot  escape  liability  for  an  injury 
resulting  from  the  doing  of  the  work,  al- 
though the  act  performed  might  be  lawful. 
[2  Dill.  Mun.  Corp.  §  1029]."    These  rules 
of  the  liability  of  the  owner  or  proprietor 
for  the  acts  of  the  independent  contractor 
are  stated  in  2  Cooley  on  Torts,  3d  ed.  p. 
1090:     "(1)  If  a  contractor  faithfully  per- 
forms his  contract,  and  the  third  person  is 
injured  by  the  contractor  in  the  course  of 
its  due  performance  or  by   its  result,  the 
employer  is  liable,  for  he  causes  the  precise 
act  to  be  done  which  occasions  the  injury; 
but  for    the   negligence   of   the   contractor 
not  done  under  the  contract,  but  in  viola- 
tion of  it,  the  employer  is,  in  general,  not 
h'able.     •     •    •     (2)      If   I   employ   a   con- 
tractor to  do  a  job  of  work  for  me  which, 
in  the  progress  of  its  execution,  obviously 
exposes  others  to  unusual  perils,  I  ought, 
I  think,  to  be  responsible  on  the  same  prin- 
ciple as  in  the  last  case,  for  I  caused  acts 
to  be  done  which  naturally  expose  others  to 
injury.     .     .     .      (3)    If  I   employ   as   con- 
tractor  a   person   incompetent   or   untrust- 
worthy, I  may  be  liable  for  injuries  done  to 
third  persons  by  his  carelessness  in  the  ex- 
ecution  of  his  contract.     .     .     .     (4)    The 
employer  may  be  guilty  of  personal  neglect, 
connecting  itself  with  the  negligence  of  the 
contractor    in    such    manner   as    to   render 
both    liable."      Lawrence    v.    Shipman,    39 
Conn.   586;    1    ITiomp.    Neg.    §§    652,    771; 
VVetherbee  v.  Partridge,  175  Mass.  185,  78 
Am.  St.   Rep.  486,  55  N.  E.  894;   Tiffin  v. 
McCormack,  34  Ohio  St.  638,  32  Am.  Rep. 
408,  2  Mor.  Min.  Rep.  194;  Southern  Ohio 
R.  Co.  V.  Morey,  47  Ohio  St.  207,  7  L.R.A. 
29L.R.A.(N.S.) 


701,  24  N.  K  269;  Hawver  v.  Whalen,  14 
L.R.A.  828,  and  editor's  note  (49  Ohio  St. 
69,  29  N.  E.  1049)  ;  Thomas  v.  Harrington, 
65  L.R.A.  742,  and  editor's  note  (72  N.  H. 
45,  64  Atl.  285);  Louisville  &  N.  R.  Co. 
V.  Tow,  66  L.R.A.  941,  and  note  (23  Ky. 
L.  Rep.  408,  63  S.  W.  27).  In  Wetherbee 
V.  Partridge,  supra,  the  conclusion  of  the 
court  is  thus  stated  in  the  headnote:  "At 
the  trial  of  an  action  for  injuries  to  the 
plaintiff's  property  by  the  blasting  of  rocks 
upon  adjoining  land  of  the  defendant,  the 
defense  relied  on  was  that  the  work  was  in 
the  hands  of  an  independent  contractor. 
The  contract  contemplated  that  blasting 
would  be  done,  and  the  place  where  it  was 
done  was  within  3  or  4  feet  of  the  line  be- 
tween the  plaintiff's  and  the  defendant's 
land,  and  about  8  or  9  feet  from  the  plain- 
tiff's house.  Held  that  it  was  plain  that 
performance  of  the  contract  would  do  the 
damage  complained  of,  unless  it  was  guard- 
ed against,  and  that  the  defendant  was 
bound  to  see  that  due  care  was  used  to  pre- 
vent harm."  In  the  present  case,  from  the 
evidence  of  the  defendant,  it  was  plain  that 
performance  of  the  contract  would  injure 
the  plaintiff.  The  defendant  by  its  own 
servants  had  first  attempted  to  perform  the 
work  subsequently  included  in  its  contract 
with  Shea, — ^the  independent  contractor,-— 
and  the  injury  to  plaintiff  was  made  plain. 
The  independent  contractor  prosecuted  the 
work  in  the  same  manner  as  the  defendant 
had  done,  and  testified  it  could  be  done  in 
no  other  way,  and  he  produced  like  results 
to  the  plaintiff.  It  therefore  in  our  opinion 
results  from  the  facts  of  this  case  that, 
whether  we  follow  the  New  York  rule 
(wliJch  this  court  in  Davis  v.  Summerfield, 
supra,  declined  to  follow,  and  the  Mass- 
achusetts court  in  Wetherbee  v.  Partridge, 
supra,  also  declined  to  follow),  or  accept 
the  doctrine  of  the  cases  cited,  we  must 
reacli  the  conclusion  that  the  defendant  is 
liable  under  the  evidence  in  this  case. 

The  sole  remaining  question  to  be  deter- 
mined is  whether  plaintiff,  as  administrator 
of  his  wife,  can  recover  damages  foif  her 
wrongful  death,  or  is  he  prevented  because, 
as  husband,  he  is  entitled  to  her  earnings, 
and  she  can  accumulate  nothing,  and  is  val- 
ueless to  her  estate.  We  cannot  yield  our 
assent  to  this  argument  of  the  defendant. 
We  are  not  prepared  to  so  interpret  our 
law  that,  under  Lord  Campbell's  act,  all  the 
wives  in  the  state  could  meet  with  a  tor- 
tious and  wrongful  death,  and  yet,  because 
the  husbands  are  entitled  to  their  earnings, 
the  issue  of  damages  must  be  answered, 
"Nothing."  Nor  can  the  defendant  escape 
liability  because  the  particular  form  of  in- 
jury was  not  foreseen.  "While  the  defend- 
ant could  not  foresee  the  exact  consequence 
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of  his  act,  he  ought,  in  the  exercise  of  ordi- 
nary care,  to  have  known  that  he  was  sub- 
jectinjgf  plaintiff  and  his  family  to  danger, 
and  to  have  taken  proper  precautions  to 
guard  against  it/'  Kimberly  v.  Howland, 
143  N.  C.  398,  7  L.R.A.(N.S.)  646,  65  S. 
E.  778;  Hudson  v.  Atlantic  Coast  Line  R. 
Co.  142  N.  C.  198,  66  S.  E.  103;  Drum  v. 
Miller,  136  N.  C.  208,  65  L.R.A.  890,  102 
Am.  St.  Rep.  528,  47  S.  E.  421;  Sawyer 
V.  Roanoke  R.  &  Lumber  Co.  145  N.  C.  24, 
22  L.R.A.(N.S.)  200,  58  S.  E.  598;  Rolin 
V.  R.  J.  Reynolds  Tobacco  Co.  141  N.  C. 
300,  7  L.R.A.(N.S.)  335,  53  S.  E.  891,  8 
A.  &  E.  Ann.  Cas.  638.  A  careful  examina- 
tion of  the  record  and  the  brief  '  of  the 
learned  counsel  of  the  defendant  has  failed 
to  discover  to  us  any  reversible  error,  and 
the  judgment  is  affirmed* 
No  error. 
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ALFRED  H.  MOON 

V. 

CHARLES  J.  MATTHEWS,  Appt. 

(227   Pa.   488,  76  Atl.  219.) 

Master  ^  act  of  chauffeur  -~  disobedi- 
ence of  orders. 

The  mere  fact  that  a  chauffeur  in  taking 
out  his  master's  automobile  in  obedience  to 
a  command  of  the  master's  family,  for  the 
entertainment  of  friends  and  guests  of  the 
family,  disobeys  the  master's  command  not 
to  take  out  the  car  unless  the  master  ac- 
companies it,  does  not  show  that  he  is  act- 
ing outside  the  scope  of  his  employment, 
so  as  to  relieve  the  master  from  liability  for 
injury  done  by  the  negligent  handling  of 
the  car. 

(March  21,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  'for 
Bucks  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for 
personal  injuries  for  which  defendant  was 
alleged  to  be  responsible.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Note.  —  No  other  cases  have  been  found 
upon  the  responsibility  of  the  owner  of  an 
automobile  for  the  negligence  of  his  chauf- 
feur while  the  car  is  out  at  the  direction 
of  a  member  of  his  family,  but  in  disobedi- 
ence to  the  owner's  orders. 

As  to  the  liability  of  an  owner  for  in- 
juries caused  by  an  automobile  while  being 
used  by  servant  for  his  own  business  or 
pleasure,  see  the  following  notes  in  26 
L.R,A.(N.S.)  382,  21  L.R.A.(N.S.)  03,  14 
L.R.A.(N.S.)  216,  9  L.R.A.(N.S.)  1035,  and 
1  L.R.A.(N.S.)  215. 
29  L.R.A.(N.S.) 


Messrs.  John  G.  Johnson,  J.  Hlhbs 
Bnckman,  and  William  G.  Ryan  for  ap- 
pellant. 

Messrs.  Harman  Terkes  and  Gllkeaon 
&  James  for  appellee. 

Potter,  J.,  delivered  the  opinion  of  the 
court : 

In  this  action  the  plaintiff  sought  to  re- 
cover  damages   for   injuries   received  in  a 
collision  between  a  buggy  in  which  he  was 
riding  and  an  automobile  owned  by  the  de- 
fendant,   and    operated    by    his    chauffeur. 
The  accident  happened  upon  a  dark  night 
Plaintiff  was  driving  along  the  road,  whfin 
he  saw  and  heard  the  automobile  approach* 
ing.     He  turned  as  far  as  possible  to  the 
right  side  of  the  road  to  let  it  pass;  but, 
according  to  his  testimony,  the  automobile 
came    directly    towards    him,    struck    his 
buggy,  and  he  either  jumped  or  was  thrown 
into  the  road,  and  severely  injured.    It  vaa 
admitted  that  the  automobile  was  owned  by 
defendant  and  that  the  chauffeur  was  em- 
ployed  by  him  to  care  for  and  operate  that 
particular    vehicle.      The   trial    judge   sub- 
mitted to  the  jury  for  their  determinati(m, 
as  questions  of  fact,  whether  the  accident 
was  caused  by  the  negligence  of  the  chauf- 
feur,  whether  the  plaintiff   was   guilty  oi 
contributory  negligence,  and  whether  at  the 
time  of  the  accident  the  chauffeur  was  act- 
ing within  the  scope  of  his  employment,  and    j 
was  upon  his  master's  business.     Upon  all    ! 
these  matters,  the  jury  found  in  favor  oC    ' 
the  plaintiff. 

The  first  and  second  assignments  of  error 
raise  the  question  whether  the  court  should 
not  have  taken  the  case  from  the  jury  and 
directed  a  verdict  for  defendant,  or  entered 
judgment  non  obstante  veredicto  in  hii 
favor. 

Counsel  for  appellant  maintain  that  at 
the  time  of  th»  accident  the  chauffeur  was 
not  engaged  in  the  master's  business,  and 
was  acting  in  disobedience  of  his  orders. 
This  claim  is  based  upon  evidence  offered  by 
the  defendant,  tending  to  show  that  ht 
had  forbidden  the  chauffeur  to  take  out  the 
car  unless  the  defendant  was  with  it»  and 
that  upon  the  night  of  the  accident  the  car 
was  taken  out  by  the  chauffeur,  under  tie 
direction  of  the  sister  of  the  defendant^ 
who  made  her  home  with  defendant  ani 
was  regarded  as  a  member  of  the  family.  It 
was  not  pretended  that  the  chauffeur 
acting  in  any  way  upon  his  own  busim 
Miss  Alice  Matthews  testified  that  she 
up  her  party  for  an  automobile  ride, 
pecting  to  get  her  brother's  consent  when  he 
came  home;  but,  as  he  was  late  ii^  arrir* 
ing,  she  ordered  the  chauffeur  to  take  cut 
the  automobile  upon  her  own  responsibility. 
It  also  appears  from  the  evidence  that,  npoa 
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the  morning  after  the  accident,  defendant 
and  his   sister  called  upon    plaintiff,    dis- 
cussed the  accident  with  him,  and  tried  to 
arrange  a  settlement.     Defendant  at  that 
time  asked  plaintiff  to  send  him  his  doctor's 
bill  and  the  bills  for  repairing  the  carriage 
and  all  other  repairs.    Neither  then  nor  at 
any  time  before  suit  was  brought  did  it  ap- 
pear that  the  defendant  disclaimed  liability 
upon  the  ground  that  the  chauffeur  was  not 
acting  for  the  master  at  the  time  of  the  ac- 
cident  It  seems  to  have  been  set  up  for  the 
first  time,  as  a  matter  of  defense,  at  the 
trial.    It  has  been  held  that  the  facts  and 
circnmBtances  at  the  time  of  an  accident 
may  raise  a  presumption  that  the  regular 
chauffeur  employed  by  the  owner,  and  in 
charge,  was  acting  within  the  scope  of  his 
employment.     In  Long  v.   Nute,    123  Mo. 
App.  204,  209,  100  8.  W.  611,  513,  Bland, 
J.,  said:     "Where  a  servant  who  is  em- 
ployed for  the  special  purpose  of  operating 
an  automobile  for  the  master  is  found  oper- 
ating it  in  the  usual  manner  such  machines 
are  operated,    the    presumption    naturally 
arises  that  he  is  running  the  machine  in 
the  master's  service.     If  he  is  not  so  run- 
ning it,  this  fact  is  peculiarly  within  the 
knowledge  of  the  master,  and'  the  burden  is 
on  him  to  overthrow  this  presumption  by 
evidence  which  the  law  presumes  he  is  in 
possession  of."    In  the  case  of  Guinney  v. 
Hand,  153  Pa.  404,  410,  26  Atl.  20,  21,  it  ap- 
peared that  the  plaintiff  was  injured  by  a 
>eer  wagon  belonging  to  defendants,  and  in 
iharge  of  a  driver  employed  by  them.  Judg- 
ment on  a  verdict  for  plaintiff  was  affirmed ; 
'hief  Justice  Sterrett  saying:     "The  ques- 
ion  whether  Carroll*  [the  driver]  was  act- 
ng  within    the   scope   of  his   employment, 
tc.,  was  clearly  a  question  of  fact  for  the 
UH'."    In  Simmons  v.  Pennsylvania  R.  Co. 
99  Pa.  232,  238,  48  Atl.   1070,   1072,  we 
aid:    ''Since  the  scope  of  the  servant's  em- 
icmnent     ia     necessarily     dependent     on 
ircumstancea,  a  hard  and  fast  rule  cannot 
e  laid  down  as  to  the  scope  of  any  par- 
ctilar  employment;  and  it  is  ordinarily  a 
ii«*»tion  for  the  jury  whether  or  not  a  par- 
cular  act  comes  within  the  scope  of  a  serv- 
Jt's  employment." 

In  the  case  at  bar,  the  defense  depended 

itirely  upon  the  oral  testimony  of  the  de- 

ndant  and   his  sister,  as  to  the  instruc- 

»ns  given  to  the  chauffeur  for  the  use  of 

e  automobile.     Clearly  the  chauffeur  was 

»t  out  upon  any  errand  of  his  own.     He 

IS  directed  to  take  the  machine  out  by  a 

ember  of  defendant's  family,  and  he  did 

Was    it  for  him,   under  such  circum- 

uices,  to  dispute  the  right  of  a  member  of 

e  family  to  order  the  machine  outT    Was 

it}  presume  that  permission  of  the  owner 

d  not  been  obtained?     The  facts  of  this 
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case  distinguish  it  clearly  from  those  in 
Lotz  T.  Hanlon,  217  Pa.  339,  10  L.R.A. 
(N.S.)  202,  118  Am.  St  Rep.  922,  66  Atl. 
525,  10  A.  &  E.  Ann.  Cas.  731.  There  the 
plaintiff  simply  showed  that  the  defendant 
owned  the  machine,  and  rested.  The  defend- 
ant then  called  a  witness,  presumably  the 
chauffeur,  whose  testimony  was  not  contra- 
dicted in  any  manner,  and  from  which  it 
appeared  conclusively  that  the  use  of  the 
machine  by  the  driver  on  the  evening  when 
the  accident  occurred  was  wholly  unlicensed, 
was  for  his  own  convenience  and  pleasure, 
and  entirely  apart  from  his  master's  busi- 
ness. Under  such  circiunstances,  the  owner 
was  naturally  held  not  liable  for  the 
conduct  of  the  chauffeur.  So,  in  Sarver  ▼. 
Mitchell.  35  Pa.  Super.  Ct.  69,  72,  the  plain- 
tiff showed  that  the  car  was  registered  in 
the  name  of  the  defendant,  and  that  the 
chauffeur  had  been  seen  driving  his  car  be- 
fore. The  defendant  then'  took  the  stand 
and  admitted  that  the  car  belonged  to  him, 
and  that  the  chauffeur  was  in  his  employ, 
and  then  the  defendant  testified  that  he  had 
gone  over  to  New  York  and  had  forbidden 
the  chauffeur  to  take  the  machine  out  of  the 
garage  while  he  was  away.  The  people  who 
were  in  the  machine  at  the  time  of  the  ac- 
cident were  the  chauffeur's  personal  friends, 
and  he  had  them  out  on  a  pleasure  trip. 
Here  there  was  no  real  testimony  tending 
to  impeach  the  testimony  of  the  defendant, 
and,  as  the  superior  court  said,  "all  the 
attending  circumstances,  as  narrated  by 
plaintiff's  witness,  who  was  in  the  party  at 
the  time  the  child  was  killed,  tending  to 
show  that  the  occupants  of  the  car  were  the 
friends  of  the  chauffeur,  and  not  of  the  de- 
fendant." And  the  case  was  ruled  upon  the 
ground  that  there  was  no  evidence  to  show 
that  at  the  time  of  the  accident  the  car 
was  being  used  in  or  about  the  business  of 
its  owner. 

But  in  the  present  case  the  facts  were  en- 
tirely different.  It  was  shown  that  the 
automobile  belonged  to  defendant,  and  at 
the  time  of  the  accident  was  being  operated 
by  his  regular  chauffeur,  not  upon  any  er- 
rand of  his  own,  or  to  serve  his  own  pur- 
poses, but  in  obedience  to  the  order  of  a 
member  of  defendant's  family;  that  the  oc- 
cupants of  the  car  were  friends  of  defend- 
ant, and  guests  of  his  sister,  and  the  errand 
upon  which  the  car  was  taken  was  entirely 
proper  and  fitting  in  itself.  Under  such 
circumstances,  the  burden  was  upon  the  de- 
fendant to  show  that  the  chauffeur  was  not 
acting  within  the  scope  of  his  employment, 
and  upon  the  business  for  which  he  waa  em- 
ployed by  his  master.  The  test  is  whether 
the  act  was  done  in  the  prosecution  of  the 
business  in  which  the  servant  was  employed 
to  assist.    If  it  was,  the  master  is  responsi- 
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ble.  The  fact  that  "while  acting  for  the 
master  he  may  have  disobeyed  his  com- 
mands does  not  take  the  act  out  of  the  scope 
of  his  employment.  McClung  v.  Dearborne, 
134  Pa.  396,  8  L.R.A.  204,  19  Am.  St.  Rep. 
708,  19  Atl.  698.  The  present  case,  as  made 
out  by  the  evidence  of  the  plaintiff,  was  suf- 
ficient to  warrant  a  recovery.  Whether  or 
not  it  was  overcome  by  the  testimony  of- 
fered by  the  defendant  was  for  the  de- 
termination of  the  jury. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed* 


TEXAS    COURT    OF    CRIMINAIi    AP- 

PEAIiS. 

GEORGE  PRIDEMORE,  Appt., 

V. 

STATE  OF  TEXAS. 

m 

(—  Tex.  Grim.  Rep.  —,  129  S.  W.  1112.) 

Eridence  —  incest  ^  acts  not  covered 
by  indictment. 

Where  by  statute  each  act  of  sexual 
intercourse  between  a  father  and  a  daughter 
is  a  separate  offense,  evidence  of  prior  or 
subsequent  acts  is  not  admissible  in  sup- 
port of  an  indictment  charging  one  specific 
act. 

(Ramsey,  J.,  dissents.) 

(June  15,   1910.)     ' 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lamar  Coun- 
ty convicting  him  of  incest.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Jolin  A.  Mobley  for  the  State. 

Ck>bb,  Special  Judge,  delivered  the  opin- 
ion of  the  court: 

In  this  case  it  is  charged  that  appellant 
on  ifovember  10,  1905,  had  carnal  knowl- 
edge of  his  daughter.  Myrtle  Pridemore. 
In  due  time  he  was  prosecuted  and  convict- 
ed, and  has  appealed  to  this  court,  and  the 
action  and  judgment  of  the  court  below 
he  has  assailed  in  assignments  of  error, 
which  we  proceed  to  consider. 

1.  The  first  assignment  of  error  complains 
of  proof  of  acts  of  intercourse  subsequent 
to  the  one  act  charged  in  the  indictment. 
The  second  assignment  of  error  is  upon  the 
admission  of  evidence  of  acts  of  intercourse 
prior  to  the  act  charged.  The  third  relates 
to  the  refusal  to  withdraw  the  testimony 
complained  of  in  the  first  and  second.  The 
ground  taken  by  appellant  is  that  since  pros- 
Note.  —  Admissibility  of  other  acts  in 
prosecution  for  incest,  see  note  to  Skid- 
more  V.  State,  20  L.R.A.(N.S.)  460. 
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ecutrix  had  testified  to  a  distinct  asd 
complete  act  of  intercourse  occurriDg  is 
December,  1904,.  proof  of  neither  prior  Dor 
subsequent  acts  was  allowable,  because  soeh 
proof  did  not  throw  light  on  the  proTen  id, 
was  not  necessary  to  show  its  completeneis. 
was  not  res  gesiw,  and  was  irreleTtnt  ud 
prejudicial.  The  objection  to  the  evideoce 
of  prior  and  subsequent  transactions  vu 
duly  taken,  and  bills  of  exception  resenei 

Myrtle    Webb,    nee  Pridemore,   testified 
that  she  was  at  the  time  of  the  trial  twenty 
years  old;  that  in  the  fall  of  1904,  she,  her 
brother    Cleve,   and   her   father,  appellant, 
were  picking  cotton ;  that  she  and  her  father 
went  across  eight  or  ten  rows  from  those 
they  were  picking;   and  that  he  there  did 
the  act.     She  further  testified,  orer  appel- 
lant's objection,  that  he  had  had  intercourse 
with  her  first  when  she  was  twelve  yean 
old,  and  had  continued  to  do  so  from  tiae 
to  time  until  she  married,  the  8th  of  April 
1906.     Cleve  Pridemore  testified  in  explicit 
terms  to  the  same  cotton  patch  transacti^'H 
The  question  is  by  the  record  pointedly  pre- 
sented,  and   no  other   will  be  considered: 
It  is  permissible  in  incest,  where  one  sp^ 
cific  act  is  clearly  singled  out  by  the  te«:i- 
mony  of  the  female  accomplice,  and  there  m 
corroboration  of  her  testimony  as  to  sucli 
act,  to  prove  antecedent  or  subsequent  aeu 
of  intercourse  with  the  party  charged?  We 
premise  a  discussion  of  some  general  pro- 
visions of  our  Penal  Code.    Article  3  of  tbe 
Penal  Code  of  1895:     "In  order  that  iK: 
system  of  penal  law  in  force  in  this  stair 
may  be  complete  within  itself,  and  that  co 
system  of  foreign  laws,  written  or  unwrit- 
ten, may  be  appealed,  to,  it  is  declared  tbi: 
no  person  shall  be  punished  for  any  act  o: 
omission,  unless  the  same  is  made  a  per&j* 
offense  and  a  penalty  is  affixed  thereto  by 
the  written  law  of  this  state."     Article  j 
of  the  Penal  Code:     "This  Code,  and  eTery 
other  law  upon  the  subject  of  crime  wL-c 
may  be  enacted,  shall  be  construed  according 
to  the  plain  import  of  the  language  in  whi:a 
it  is  written,  without  regard  to  the  distio^ 
tion  usually  made  between  the  constructi:' 
of   penal   laws   and   laws   upon  other  SJ^ 
jects,  and  no  person  shall  be  punished  f^^i 
an  offense  which  is  not  made  penal  by  tj< 
plain  import  of  the  words  of  a  law."*    Arti 
cle  439,  subd.  7,  of  the  Code  of  Crimic^ 
Procedure  of  1895,  reads  as  follows:    "Tli) 
offense  must  be  set  forth  in  plain  and  i^t^ 
ligible  words."    Article  440  of  the  Code  >3 
Criminal  Procedure  reads  as  follows:  "£^ 
ery thing  should  be  stated  in  an  indictnh*^ 
which   it  is   necessary   to  prove,  but  t':J 
which  is  not  necessary  to  prove  need  net  i 
stated,"  • 

It  is  provided  by  the  terms  of  axiicleft  3^ 
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and  350,   Penal  Code  1895,  that  if  a  man 
carnally  know  bis  daughter,   he  should  be 
punished  by  imprisonment  in  the  peniten- 
tiary.   The  act  here  denounced  is  that  of 
sexual  intercourse.    Is  it  to  be  inferred  from 
the  words  used  that,  though  there  be  many 
separate  such  acts,  extending  over  a  period 
of  years,  there  is  but  one  offense,  or  was 
each  several  act  in  itself  a  complete  offense  ? 
This  question  needs  no  answer.     If,   then, 
each  ftct  is  a  separate  offense  complete  in 
iUelf,  independent  of  what  may  have  pre- 
ceded or  may  follow  it,  upon  what  ground 
can  it  be  claimed  that  proof  of  acts  other 
than  the  one  charged  may  be   introduced? 
It  is  fundamental  law  that  all  the  elements 
of  a  cause  of  action,  civil  or  criminal,   shall 
appear  in  the  pleadings,  and  that  what  needs 
not  be  alleged  shall  not  be  proved  except 
the  proffered  fact  be  relevant  to  an  issue 
made  by  the  pleadings,  or  bear  upon  the 
credibility   of    relevant    testimony.      Testi- 
mony that  neither  tends  to  affirm  or  nega- 
tive, aid  or  rebut,  an  issue  made  by  'the 
pleadings,  nor  to  sustain  or  impair  the  evi- 
dence directly  relevant  to  the  issues  made 
bj  the  pleadings,  ought  not  to  be  received 
where  the  doctrine  that  the  allegation  and 
proof  must  correspond  obtains.     It   is  in- 
Hsted  by  some  that,  as  proof  of  other  acts 
tends  to  render  more  probable  the  commis- 
ttott  of  the  certain   act  charged,   it  ought 
;herefore  to   be   allowed.     This  contention 
)roves  too  much,  and,  if  applied  in  the  ad- 
Qinistration  of   our   penal   laws,   we  must 
ibandoD  our  system,  and  adopt  that  prevail- 
ng  in  parts   of   continental   Europe,    and 
nquire  into  the  entire  antecedence  of  the 
lerson  on  trial.     It  is  no  more  true  that 
Toof  of  other  incestuous  acts  renders  more 
Tobable  guilt    in    the    particular    instance 
^  would  proof  of  other  thefts  in  a  theft 
&8e,  or  proof  that  a  defendant  in  any  case 
rag  an  abandoned  and  dissolute  reprobate. 
t  is  also  suggested  that  proof  of  other  acts 
inds  to  corroborate  the  accomplice  witness, 
nd  ought  therefore  to  be  allowed.    This  is 
)  tty  that  whatever  proof  will  help  out  the 
i^credited  testimony  of  the  pariiceps  crim- 
ti$  ought  to  be  admitted.    Evidence  offered 
>   sustain    testimony    of    the    accomplice 
lould  be   subjected    to    the   same    test   of 
itnissibilitv  as  any  other,  and  the  prelim- 
larv  question    is  not  what  effect   it   will 
ive,  bat  what  relation  or  relevancy  it  has 
*  the  issues   arising  from   the   pleadings. 
\v  should  the  state  be  allowed  to  prove 
her  acts  of  incest?    Upon  what  terms  dif- 
rent  from  those  imposed  in  theft  or  mur- 
^r  or  arson  ?    Is  it  to  enhance  the  penalty  7 
prosecuting  officers  deem  the  verdict  in 
ly  one  case    inadequate   to   the   guilt   of 
imerous  repetitions  of  the  act,  let  them 
o^pcute   again   and    again    for   the   other 
L.R.A.(N.S.) 


acts,  and  not  resort  to  the  device  of  char- 
ging one  offense  and  proving  many.  The 
suggestion  that,  if  proof  of  opportunity 
sought  and  an  inclination  to  do  the  deed  be 
admissible,  the  finished  act,  being  better 
or  fuller  of  proof,  is  much  more  admissible, 
is  a  mere  begging  of  the  question.  Proof 
that  the  party  sought  opportunity  or  dis- 
played an  inclination  will  not  add  to  the 
punishment  if  but  one  offense  be  proved,  and 
violates  no  rule  of  pleading  and  evidence. 
It  might  be  asked  why  should  even  that  kind 
of  proof  be  admitted  when  proof  of  the 
act  charged  is  full  and  complete? 

It  seems  that  in  Taylor  v.  State,  110  Ga. 
150,  35  S.  E.  161,  the  court  regarded  all 
prior  acts  that  were  not  barred  admissible, 
upon  the  principles  stated  by  Greenleaf  on 
Evidence,  vol.  2,  §  43,  that,  criminal  inter- 
course being  once  shown,  its  continuance,  if 
there  be  opportunity,  will  be  presumed.  If 
this  suggestion  be  carried  to  its  logical  re- 
sult, all  that  need  be  shown  to  convict  for 
an  act  not  barred  would  be  clear  proof 
of  an  act  barred  and  proof  of  continued 
opportunity,  and  defendant  would  be  con- 
victed, not  by  proof,  but  by  presumption. 
It  has  been  held  that  previous  intimacy 
of  the  parties  may  be  shown,  because  such 
previous  intimacy  tends  to  render  probable 
the  act  charged.  If  such  rule  were  applied, 
any  practice,  habit,  trait  of  character,  or 
disposition  of  the  defendant,  that  indicated 
he  might  probably  commit  the  offense,  would 
be  admissible  in  evidence,  and  thus  a  bound- 
less field  of  speculation  be  opened,  and  many 
collateral  matters  to  the  confusion  and  be- 
fuddlement  of  the  jury  would  have  to  be 
passed  on.  It  is  doubtless  true  that  any 
evil  practice,  any  proven  violation  of  the 
law  of  chastity,  renders  it  antecedently 
probable  in  some  degree  that  the  perpetrator 
might  offend  in  the  same  or  some  such 
particular  whenever  opportunity  present- 
ed; but  defendants,  in  our  system  of  pe* 
nal  law  and  practice,  are  not  called  upon  to 
answer  for  habits  or  tendencies  or  practices, 
however  evil,  but  to  answer  for  particular 
designated  acts.  We  do  not  preceive  how 
the  testimony  regarding  other  acts,  either 
prior  or  subsequent,  could  in  any  sense  be 
regarded  as  developing  the  res  geatoe.  The 
same  reasoning  that  would  admit  other  acts 
of  incest  would  apply  with  equal  cogency 
to  other  thefts.  But  all  the  holdings  and 
arguments  in  favor  of  the  admission  of 
proof  of  other  acts  of  incest  seem  based  on 
a  false  assumption  that  incest  is  a  con- 
tinuous offense  or  a  habit,  and  that  the 
offender  in  this  base  crime  will  continue 
in  his  evil  way,  while  our  statute  law  makes 
one  act  of  incest,  as  is  one  act  of  tneft  or 
murder,  a  distinct,  separate,  and  complete 
offense.     The  first  incest  case  reported  il 
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luatrates  to  our  minds  an  exception  to  the 
rule  here  contended  for.  It  is  the  Lott 
Case,  reported  by  one  Moses.  We  do  not 
know  how  well  the  state  was  represented; 
but  the  defense  seems  successfully  to  have 
been  interposed  that  the  defendant  was 
drunk  and  did  not  know  what  he  was  doing, 
or,  if  he  did,  did  not  recognize  the  other 
party.  In  such  case  as  that,  proof  of  other 
acts  would  be  admissible  to  develop  guilty 
knowledge. 

The  above  discussion  is  drawn  largely 
from  a  review  of  the  Skidmore  Case,  57  Tex. 
Crim.  Rep.  497,  26  L.R.A.(N.S.)  466,  123 
S.  W.  1129,  appearing  in  a  recent  number 
of  the  Central  Law  Journal,  in  which  the 
cases  holding  the  contrary  view,  we  think, 
are  successfully  shown  to  be  based  on  un- 
founded assumption  and  fallacious  reason- 
ing. See  also  Hughes,  Crim.  Law  &  Proc. 
3139. 

The  judgment  is  reversed,  and  the  cause 
is  remanded. 

McCord,  J.,  not  sitting. 

Ramsey,  J.,  dissenting: 

It  is  to  be  admitted  that  the  position  of 
the  court  is  stated  with  great  force  and 
exceptionable  clearness  by  Judge  Cobb. 
Among  the  fallacies,  as  I  conceive,  in  the 
opinion,  is  the  assumption  that,  because 
the  proof  in  the  one  case  was  clear,  other 
acts  could  not  be  admitted.  This  conclusion 
is  directly  in  the  face  of  every  text-writer 
among  English-speaking  people  throughout 
the  world.  It  is  opposed  to  the  settled  hold- 
ing of  this  court  from  the  day  of  its  organ- 
ization until  the  appearance  of  the  Clifton 
Case,  46  Tex.  Crim.  Rep.  18,  108  Am.  St. 
Rep.  983,  79  S.  W.  824,  in  1904,  where  the 
Burnett  Case,  32  Tex.  Crim.  Rep.  86,  22  S. 
W.  47,  was  overruled  without  discussion  or 
the  citation  of  a  single  authority.  It  is  to 
be  noted  further  that  not  a  single  authority 
is  cited  in  support  of  the  decision  in  this 
case.  There  are  only  two  states  in  the 
Union  whose  decisions  do  support  it,  South 
Dakota  and  Utah.  The  rule  is  otherwise, 
and  in  accordance  with  my  views  in  Eng- 
land, Canada,  and  all  the  other  states  of  the 
American  Union,  supported  by  every  text 
writer  to  whose  work  I  have  access.  Mv 
own  views  are  so  fully  stated  in  the  recent 
case  of  Skidmore  v.  State,  57  Tex.  Crim. 
Rep.  497,  26  L.R.A.(N.S.)  406,  123  S.  W. 
1129,  that  it  is  unnecessary  to  here  restate 
them.  Ordinarily,  I  should  feel  inclined 
to  acquiesce  in  the  opinion  of  so  wise,  sound, 
and  accomplished  a  lawyer  as  Judge  Cobb,, 
especially  as  his  ruling  follows  the  most 
recent  holding  of  this  court;  but  since. 
in  my  opinion,  the  ruling  is  not  only  op- 
posed to  the  conclusions  of  practically  all 
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the  authorities  the  world  over,  since,  u  I 
believe,  it  is  intrinsically  unsound,  and  since, 
as  I  believe,  it  interferes  with  and  binders 
the  administration  of  justice,  aids  and  en- 
courages the  libertine,  and  makes  easr  the 
way  to  death  and  ruin,  I  cannot  and  do  not 
consent  to  it,  but  dissent  now,  as  I  will  dis- 
sent  with  my   latest   breath,   hoping  if  1 
am  right  that  the  court  will  some  day  get 
back  in  harmony  with  the  rule    so  long  and 
thoroughly  established  by  it,  and  in  har- 
mony with  the  rule  settled  for  generatiooi 
in    practically    every    civilized   country  la 
Christendom. 


WEST  VIRGINIA   SUPREME  COURT 
OP  APPEALS. 

JULIA  McHENRY 

V. 

CITY  OF  PARKERSBURG,  Plff.  in  En. 

(66  W.  Va.  633,  66  S.  E.  750.) 

Damages  —  temporary  -~  surface  wa- 
ter. 

1.  Injury  to  real  property  caused  by  a 
city,  in  the  collection  of  surface  water  ani 
casting  the  same  upon  the  premises,  by 
means  of  the  grading  and  sewering  of  itj 
streets,  so  as  U>  subject  the  same  to  occa 
sional  and  intermittent  submergence,  gi^es 
right  to  recovery  of  temporary,  not  pcnBa- 
nent,  damages. 

Same  —  evidence  of  difference  In  value 
—  admissibility  «•  effect  of  admission. 

2.  In  the  trial  of  an  action  for  such  dan^- 
ages,  evidence  of  the  difference  between  the 

Headnotes  by  Poffenbabges,  J. 

Note. —^  Mciisure  of  datnages  recorer' 
able  from  fnunicip€U  corporation  for 
overflow  front  defective  aeircr  or 
street. 

The  general  question  as  to  the  measure  of 
damages  recoverable  for  an  injury  to  liii 
seems  to  depend,  in  many  cases  at  least,  up 
on  the  furtner  question  whether  the  cao?^ 
of  the  injury  is  of  such  a  nature  that  it 
may  be  easily  remedied,  and  tlius  give  r:^^ 
to  a  recovery  of  temporary  damages,  or 
whether  the  conditions  which  cause  t > 
injury  may  be  said  to  be  of  a  permanent  ni 
ture,  thus  permitting  a  recovery  of  all  tar 
damages  in  one  action,  and  a  reooTerr  v' 
what  is  called  permanent  damages. 

The  question,  therefore,  as  to  proper 
measure  of  damages  recoverable  from  a  o-i 
nicipal  corporation  for  the  flooding  of  laiW; 
caused  by  a '  defective  sewer  or  street,  » 
the  majority  of  cases,  depends  upon  wbei'j^r 
the  peculiar  conditions  of  the  sever  ^^ 
street  which  give  rise  to  the  overflow  fa! 
within  the  one  class  or  the  other. 

In  the  majority  of  cases  the  eonditi«*ri' 
of   the   sewer   or   street   which    caused  Uj 
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value  of  the  property  before  it  was  sub- 
jected to  the  injury  and  its  value  there- 
after is  inadmissible,  a'nd,  if  admitted  with- 
out objection,  a  verdict  based  upon  it  will 
be  set  aside  upon  motion. 

Trial  —  verdict  —  improper  evidence 

—  setting  aside. 

3.  A  verdict  in  such  an  action,  predicated 
partially  upon  evidence  going  beyond  the 
true  measure  of  damages,  and  tending  to 
prove  the  cost  of  altering  the  condition  of 
the  property  so  as  to  abate  the  cause  of 
injury  or  render  the  property  immune  from 
its  operation,  in  addition  to  the  true  ele- 
ments of  damages,  the  cost  of  repairing  the 
injury  to  the  property,  reimbursement  for 
expenses  directly  occasioned  by  the  flooding 
of  the  property,  and  compensation  for  loss 
of  use  of  tne  property  and  rentals,  destruc- 
tion of,  and  damages  to,  personal  property. 


and  the  like,  should  be  set  aside  on  m<h 
tion,  although  the  evidence  was  admitted 
without  objection. 

(Robinson  and  Williams,  JJ.,  dissent.) 
(December  21,  1909.) 

ERROR  to  the  Circuit  Court  for  Wood 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  caused  by  the  alleged  unlawful 
casting  of  surface  water  upon  plaintiff's 
land.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  S.  Allen  and  W.  B.  PediffO 
for  plaintiff  in  error. 

Messrs.  McCluer  A  McCluer  for  defend- 
ant in  error. 


overflow  have  evidently  been  held  or  as- 
sumed to  be  easily  remedied,  and  thus  of  a 
temporary  nature;  and  in  these  cases  it  has 
been  generally  held  that  the  measure  of 
damages  is  the  diminished  rental  value  of 
the  property,  or,  as  it  has  been  stated  in 
some  cases,  the  loss  of  the  use  of  the  prop- 
erty. 

Such  cases  are  Keithsburg  v.  Simpson,  70 
111.  App.  467  (overflow  caused  by  ditch  con- 
structed by  municipal  corporation  in 
street) ;  Loughran  v.  Des  Moines,  72  Iowa, 
382,  34  N.  W.  172  (contents  of  sewer  dis- 
charged from  outlet  upon  adjoining  prem- 
ises) ;  Bennett  v.  Marion,  119  Iowa,  473, 
93  N.  W.  558  (sewage  dumped  into  creek 
and  then  over  plaintiff's  farm);  Louisville 
V.  O'Malley,  21  Ky.  L.  Rep.  873,  63  S.  W. 
287  (sewage  and  water  discharged  on  prop- 
erty from  end  of  sewer) ;  Ahrens  v.  Rocn- 
ester,  97  App.  Div.  480,  90  N.  Y.  Supp.  744 
(sewer,  because  of  insufficient  grade,  caus- 
ing water  to  back  up  into  lateral  sewers  and 
thus  into  cellars,  etc.);  Gillett  v.  Kinder- 
hook,  77  Hun,  604,  28  N.  Y.  Supp.  1044 
(failure  to  provide  proper  outlet  for  sew- 
age) ;  Weir  v.  Plymouth,  148  Pa.  566,  24 
Atl.  94  (flooding  of  property  caused  by  dig- 
ging of  ditches) ;  McCartney  v.  Philadel- 
phia, 22  Pa.  Super.  Ct.  257  (defective  high- 
way causing  water  to  accumulate  and  stand 
thereon  and  to  flow  upon  adjoining  premis- 
es) ,  Cairns  v.  Chester  City,  34  Pa.  Super. 
Ct.  51  (defective  sewer  causing  water  to 
back  up  in  cellar). 

Of  course  the  same  measure  of  damages 
applies  where  the  injury  complained  of  is 
called  a  continuing  nuisance.  Toledo  y. 
Lewis,  17  Ohio  C.  C.  588  (raising  of  street 
grade  causing  water  to  set  back  upon  lot). 

In  Eufaula  v.  Simmons,  86  Ala.  515,  6 
So.  47,  where  premises  were  overflowed  be- 
eause  the  city  diverted  thereon  water  which 
would  not  otherwise  have  flowed  there,  it 
was  held  that,  waiving  the  question  of  per- 
manent injury,  the  damage  suffered  by  the 
owner  of  the  property  was  properly  meas- 
ured by  the  diminished  rental  value  of  the 
premises  during  the  statutory  period  of  lim- 
itations prior  to  commencement  of  suit, 
29  L.R,A.(N.S.) 


through  the  continuance  of  which  the  nui- 
sance continued. 

In  South  Bend  v.  Paxon,  6f  Ind.  228,  it 
was  held  that  in  an  action  against  a  mu- 
nicipal corporation  for  so  negligently  con- 
structing and  repairing  its  streets  and  sew- 
ers that  a  stream  of  water  flowing  across  an 
owner's  lot  was  obstructed,  the  measure  of 
damages  is  the  fair  rental  value  of  the 
premises,  or  such  part  as  the  owner  had 
been  deprived  of  by  reason  of  the  water, 
and  compensation  in  damages  for  the  per- 
manent diminution  in  value  of  the  premises, 
if  any. 

In  Hutchison  v.  Maysville,  30  Ky.  L.  Rep. 
1173,  100  S.  W.  331,  after  saying  that  an 
injury  to  property  caused  by  water  being 
thrown  thereon  by  the  acts  of  a  city,  in 
digging  ditches,  constructing  culverts,  and 
grading  and  regrading  streets,  was  tem- 
porary in  its  character,  and  was  such  a 
thing  that  might  be  readily  remedied,  the 
court  held  that  the  measure  of  damages  was 
the  depreciation  of  the  rental  value  of  the 
property  if  it  be  rented,  or  if  occupied  by 
the  owner  the  diminution  in  value  of  its 
use  and  occupancy,  and  if  the  proof  au- 
thorized it,  the  time  and  money  expended 
in  cleaning  out  the  cistern  and  cellars  and 
repairing  the  property  after  each  flood,  to 
make  it  tenable  and  inhabitable. 

So,  in  Foncannon  v.  Kirksville,  88  Mo. 
App.  279,  where  because  of  the  construction 
01  a  sewer  so  that  its  outlet  was  into  a 
small  ditch,  filth  was  carried  upon  adjoin- 
ing premises,  it  was  held  that  the  rule  of 
difference  in  value  does  not  apply  where  in- 
jury is  temporary. 

In  Langley  v.  Augusta,  118  Ga.  590,  98 
Am.  St.  Rep.  133,  45  S.  E.  486,  where  a 
municipal  corporation  so  maintained  drains 
or  sewers  in  connection  with  a  ditch  as  to 
cause  the  latter  to  become  a  nuisance  to  an 
adjoining  property  owner  because  of  the 
resulting  stench  and  overflows,  the  court, 
after  holding  that  the  improper  mainte- 
nance of  the  ditch  was  not  permanent,  and 
that  therefore  there  could  be  no  recovery  of 
prospective  damages  resultint^  from  the  con- 
struction and  maintenance  of  the  ditch  as  a 
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Poffenbar|:er,  J.,  delivered  the  opinion 
of  the  court: 

Julia  McHenry  recovered  a  judgment  for 
$750  against  the  city  of  Parkersburg,  as 
damages  for  collecting  surface  ivater,  by 
means  of  its  sewer  system,  and  casting  the 
same,  in  a  body,  upon  her  lot,  to  the  injury 
of  )er  grounds  and  dwelling  house.  As- 
signing several  errors,  the  city  complains  of 
the  judgment. 

Plaintiff's  lot  is  in  low  ground,  and  a 
small  drain,  generally  dry  except  in  wet 
weather,  has  always  run  through  it.  Street 
improvement  and  the  construction  of  sevrers 
in  the  neighborhood  of  the  lot  have  facili- 
tated the  flow  of  water  and  added  to  the 
volume  which  passes  through  the  lot.  This 
drain    passed    right    under    the    plaintiff's 


house.     The   increased  flow  of  water  has 
somewhat  enlarged  it,  but  it  is  still  a  mere 
gutter.    Owing  to  the  general  improTemeDt 
in  the  neighborhood,  the  water  standi  on 
the  lot  after  a  heavy  rain  and  in  protracted 
spells  of  wet  weather.    On  one  or  two  o^ 
casions,  it  has  been  in  the  house,  once  at- 
taining a  depth  of  12  inches  on  the  floor. 
The  shrubbery  and  flowers  hare  been  injured 
and  destroyed,  plaintiff  has  been  prevented 
from  using  the  lot  for  gardening  pnrpo6ei» 
some  of  the  pillars  of  the  honae  have  set- 
tled, throwing  it  out  of  shape  and  crack- 
ing the  plastering,  the  floors  have  been  in- 
jured,  and   some   little  damage  maj  have 
been  done  to  carpets  and  furniture.    Not- 
withstanding all  this,  plaintiff  occupied  tk 
house  as  her  residence  until  the  10th  day  of 


nuisance,  said:  "The  plaintiff  is,  however, 
entitled  to  recover  for  all  legitimate  dam- 
ages of  every  kind  which  he  has  sustained, 
at  least  up  to  the  time  that  he  served  his 
notice  of  claim  upon  the  city  authorities. 
He  can  recover  for  the  increased  expense  to 
which  he  has  been  put  in  the  building  of 
bridges,  etc.,  by  reason  of  the  construction 
and  maintenance  of  the  ditch.  He  can  re- 
cover whatever  actual  damages  he  has  sus- 
tained by  reason  of  sickness,  or  by  reason 
of  injury  to  his  property,  growing  out  of 
the  maintenance  of  the  ditch  in  such  a  way 
as  to  make  the  same  a  nuisance.  In  a  word, 
the  plaintiff  can  recover  all  the  actual  dam- 
ages he  has  sustained  by  reason  of  the 
wrong  complained  of,  on  the  theory  that 
the  ditch  as  maintained  is  a  nuisance;  but 
he  can  recover  nothing  on  the  theory  that 
the  city  will  continue  to  maintain  the  nui- 
sance. If,  as  matter  of  fact,  it  does  con- 
tinue to  maintain  it,  he  can  bring  another 
action  for  damages  after  they  have  accrued, 
and  do  this  just  as  long  as  the  city  fails 
and  refuses  to  abate  the  nuisance.  If  the 
rental  value  of  the  plaintiff's  premises  has 
been  less  during  the  maintenance  of  the 
nuisance  and  by  reason  of  it,  this  would  be 
a  proper  element  of  damage;  and  the  dam- 
age to  the  plaintiflTs  land  caused  by  caving 
and  washing  can  also  be  recovered,  the 
measure  of  damages  being  the  cost  of  re- 
storing his  land  £>  the  condition  in  which 
it  was  ^rior  to  the  injury." 

In  this  case,  however,  it  was  held  further 
that  the  plaintiff  had  the  right  to  recover 
damages  if  his  property  was  damaged  by  the 
construction  of  the  ditch,  even  though  it 
was  properly  constructed  and  maintained, 
and  in  such  case  if  the  freehold  was  injured 
by  the  construction  of  the  ditch,  the  meas- 
ure of  damages  would  be  the  difference  in 
market  value  before  and  after  the  injury. 

In  Carson  v.  Springfield,  53  Mo.  App.  289, 
it  was  held  that  for  the  flooding  of  property 
with  surface  water  due  to  insufficient  gut- 
ters along  a  street,  the  owner's  measure  of 
damages  is  the  actual  damage  sustained 
at  the  date  of  institution  of  the  action, 
either  from  loss  of  rentals  or  in  the  de- 
struction or  damaging  of  property. 
29  L.R.A.(N.S.) 


In  Van  Pelt  v.  Davenport,  42  Iowa,  30S. 
20  Am.  Rep.  622,  where  adjoining  property 
was  overflowed  because  of  an  insufficieot 
culvert  under  a  street,  the  measure  of  dam- 
ages was  held  not  to  be  the  difference  is 
the  value  of  the  lot  immediately  before 
and  immediately  after  the  grading  of  the 
street  and  the  construction  of  the  culTert 
but  rather  the  injury  which  the  lot,  buiM 
ings,  and  other  property  sustained  from  tk 
successive  overflows  when  they  occurred. 

In  Ewing  v.  Ix>uisville  (Ky.)  —  LJLi. 
(N.S.)  — ,  131  S.  W.  1016,  when  water  v« 
caused  to  back  up  on  adjoining  premises  l#- 
cause  of  the  failure  of  the  city  to  construct 
culverts  or  drains  in  a  newly  establisbel 
alley,  it  was  said :     "The  rule  approved  bj 
this  court  as  to  the  measure  of  dama^  io 
a  case  like  this  is  that,  where  the  injorr 
or  nuisance  complained  of  is  permanent,  tbe 
measure  of  recovery  is  the  depreciation  in 
the  market  value  of  the  property,  and  the 
one  recovery  must  suffice.    If,  however,  the 
injury  to  the  property  is  temporary  in  its 
character,  that  is,  such  as  can  be  remedial 
by  abating  the  nuisance,  or  removing  t^ 
cause  of  the  injury,  and  readily  repairiof 
the  property,  the  measure  of  damages  is  tl^ 
reasonable  cost  of  repairing  the  propen; 
and  the  depreciation  in  its  rental  value  du: 
ing  the  period  sued  for,  if  it  be  rented  out 
or  owned  for  renting,  or,  if  it  be  occupiei 
by  the  owner,  in  addition  to  the  reasonable 
cost  of  repairs,  the  damage  to  its  use;  thit 
is,  the  diminution,  if  any,  in  the  value  cf 
the  use  of  the  property  during  the  ooatin 
uance  of  the  nuisance  or  injury,  covered  l^ 
the  period  for  which  the  action  is  brought'^ 
It  does  not  appear  in  this  case  which  ore 
of  the  two  rules  was  the  proper  one  to  be  | 
applied. 

However,  in  Kerns  t.  Kansas  Citr,  Tl, 
Kan.  662,  100  Pac  624,  where  a  citj  fm-\ 
structed  a  grade  and  culvert  across  a  ere^l 
causing  the  water  therein  to  back  up  an! 
injure  adjoining  property,  including?  dweV. 
ing  houses,  outbuildings,  board  walks»^t'- 
the  court  said:  'There  are  two  welWao«i 
rules  for  determining  his  actual  losa  <C 
actual  damage:  (1)  The  difference  in  M 
value  of  the  property  immediately  befcfl 


1909. 


McHENRY  V.  PARKERSBURG. 


863 


March,  1007.    Many  witnesses  permitted  to 
testify,  without  objection,  to  the  value  of 
the  property  five  years  before  the  bringing 
of  this  suit,  said  it  was  worth  from  $1,500 
to  $2,500,  and  then,  in  response  to  questions 
as  to  the  value  at  the  time  the  suit  was 
instituted,  said  it  was  worthless.     Others, 
placing  a  high  value  on  it  prior  to  the  in- 
jurr,  said  it  had  been  greatly  damaged.   All 
this    testimony     embodies    the    theory    of 
permanent  injury.    It  assumes  the  cause  of 
injury  to  be  irremovable    and    uii abatable. 
Practically  no  evidence  of  any  other  kind 
was    adduced.     Mrs.    McUenry's    husband, 
after  stating  the  conditions,  said  it  would 
require  |000  to  restore  the  property  to  the 
condition  in  which  it  was  prior  to  the  pla- 
cing of  the  sewers  by  the  city.    Possibly  one 


other  witness  gave  substantially  the  same 
testimony.  This  is  all  the  evidence  in  the 
case  pertaining  to  the  elements  or  quantum 
of  damages.  It  all  went  in  without  ob- 
jection. Its  admissibility  was,  therefore, 
impliedly  assented  to,  but  a  motion  to  set 
aside  the  verdict  challenges  its  sufficiency 
to  sustain  the  verdict. 

The  case  calls  for  what  are  designated, 
in  the  decisions,  temporary  damages.  In- 
jury to  real  estate  differs  in  nature  and 
degree.  Under  some  circumstances,  recovery 
may  be  had  from  time  to  time  as  damages 
accrue.  Under  others,  but  one  recovery  can 
be  had,  and  that  includes  all  the  injury  the 
property  has  sustained  in  the  past  and  will 
sustain  in  the  future.  Damages  recovered 
in    the    latter    class    of    cases    are    called 


and  immediately  after  the  injury;  (2) 
the  reasonable  cost  of  putting  the  proper- 
ty in  as  good  condition  as  it  was  before  the 
injury,  together  with  the  loss  of  rent,  if  any, 
during  the  necessary  time  consumed  in  mak- 
ing the  repairs.  These  two  methods  of  pro- 
cedure should  generally  lead  to  the  same  re- 
sult, if,  as  there  should  not  be,  no  depre- 
ciation in  value  is  allowed  for  the  probable 
or  possible  recurrence  of  the  overflow.  It 
is  not  to  be  presumed  that  the  city  will 
continue  to  maintain  an  insufficient  culvert, 
>r,  if  it  does  and  the  overflow  recurs,  that 
the  plaintiff  would  be  without  a  remedy. 
If  the  plaintiff  has  in  part  repaired  the 
injury,  the  reasonable  cost  of  such  repairs, 
rith  the  additional  sum  necessary  to  com- 
)Iete  the  same,  or  the  difference  in  the  value 
«fore  the  overflow  and  the  value  after  the 
martial  repairs  are  made,  together  with  the 
jnount  expended  for  repairs,  should  con- 
titute  the  amount  of  his  damage.  The 
ilaintiflT  had  the  option  of  proving  the 
mount  of  his  damages  on  either  of  these 
heories." 

As  was  shown  in  Hutchison  v.  Maysville, 
be  court  in  Kentucky  seems  to  be  some- 
bat  particular  in  stating  that  only  in 
ise  the  property  is  rented  the  measure  of 
images  is  the  rental  value,  and  that  in 
ise  the  property  is  occupied  by  the  owner 
imfelf  the  measure  of  damages  is  the  loss 
'  the  use  of  the  property. 
Therefore  where  the  owner  himself  re- 
ded on  the  property  it  is  error  to  instruct 
>e  jury  to  award  him  damages  for  loss  of 
i  rental  value.  Pickerill  v.  Louisville,  30 
y.  L.  Rep.  1239,  100  S.  W.  873. 
In  addition  to  the  loss  of  use  of  the  prop- 
ty,  a  person  whose  lot  has  been  over- 
wed  may  recover  from  the  city  also  the 
^t  of  repairs.  Keith sburg  v.  Simpson 
d  Taims  v.  Chester  City,  supra. 
Where  the  injury  is  easily  reparable, 
*  cost  of  repairing  or  restoration  is  the 
a«ure  of  damages.  Cincinnati  v.  Wright. 
Ohio  N.  P.  N.  S.  63  (property  injured 
'ause  of  overflow  from  gutter). 
^.  in  Eshlcman  v.  Martic.  Twp.  152 
.  r»^.  25  Atl.  178,  it  was  held  that  the 
«  men  sure  of  damages  in  cases  of  injury 
kR,A.(X.S.) 


to  property  by  water  flowing  from  a  public 
hignway  is  the  cost  of  remedying  the  injury, 
unless  that  equals  or  exceeds  the  value  of 
the  thing  injured,  when  such  value  becomes 
the  measure. 

In  Cincinnati  v.  McLaughlin,  12  Ohio  C. 
C.  N.  S.  220,  where  the  city  unnecessarily 
collected  and  cast  upon  premises  more  sur- 
face water  than  would  naturally  flow 
thereon,  it  was  held  that  the  person  whose 
property  was  injured  could  not  recover 
both  the  cost  of  restoration  to  its  former 
condition  and  necessary  repairs,  as  that 
would  allow  a  recovery  of  double  damages. 
The  court  said:  "If  the  court  had  told  the 
jury  to  allow  all  repairs  necessary  during 
the  period  named  to  preserve  the  property, 
and  also  the  further  cost  of  restoring  the 
property  to  its  condition  before  the  in- 
juries were  sustained,  not  exceeding  the 
difference  in  value  of  the  property,  there 
could  be  no  objection." 

There  are  a  few  cases,  however,  in  which 
the  court  saw  fit  to  designate  the  conditions 
which  caused  the  overflow  as  permanent 
conditions,  and  in  these  cases  the  measure 
of  dama^res  was  held  to  be  the  diminished 
value  of  the  realty. 

In  Madisonville  v.  Hardman,  29  Ky.  L. 
Rep.  253,  92  S.  W.  930,  a  sewer  which 
caused  water  to  stand  on  premises,  and  ad- 
joining property  to  become  very  unhealth- 
ful,  and  which  had  existed  in  that  condi- 
tion for  several  years,  without  change  hav- 
ing been  made  in  it,  was  held  to  properly 
fall  within  the  line  oif  permanent  structures, 
and  therefore  the  measure  of  damages  re- 
covered was  the  depreciation  in  the  market 
value  of  the  property. 

To  the  same  effect  is  McClure  v.  Broken 
Bow,  81  Neb.  384,  115  N.  W.  1081  (filling 
up  of  bed  of  stream  and  placing  in  its  stead 
an  iron  conduit  which  in  time  of  flood 
proved  insufficient) . 

The  cost  of  repairing  property  cannot  be 
recovered  in  addition  to  the  difference  in 
value  of  the  property  before  and  after  the 
injury.      Ibid. 

In  Toledo  v.  Crasser,  12  Ohio  C.  C.  620, 
it  was  held  that  the  measure  of  damages 
for  injury  to  a  lot  owner  by  the  settling 
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"permanent''  damages,  and  damages  re- 
covered in  the  former  "temporary"  damages. 
Permanent  damages  are  given  on  the  theory 
that  the  cause  of  injury  is  fixed  and  in- 
determinable and  the  property  must  always 
remain  subject  to  it.  The  injured  party  is 
limited  to  the  recovery  of  temporary  dam- 
ages, when  the  injury  is  intermittent  and 
occasional,  or  the  cause  thereof  remediable, 
removable,  or  abatable.  It  assumes  that  the 
plaintiff  himself  may  be  able  to  remedy  the 
cause  of  injury  or  relieve  his  property  from 
its  ill  effects,  or  that  the  defendant  will  be 
induced  or  compelled,  by  the  infliction  of 
repeated  judgments  for  Carnages,  to  remove 
it.  Henry  v.  Ohio  River  R.  Co.  40  W.  Va. 
234,  21  S.  £.  8G3;  Godbey  v.  Bluefield,  61 
W.  Va.  604,  57  S.  E.  45;  Sutherland,  Dam- 
agcs,  §§  114-116.  Our  two  decisions,  just 
cited,  put  cases  of  this  kind  in  the  class 


limiting  the  recovery  to  temporary  damtgss. 
and  in  this  we  are  sustained  by  the  text 
cited  and  the  decisions  upon  which  it  is 
predicated.  The  correctness  of  this  poii- 
tion  is  not  questioned  here,  and  was  not  in 
the  court  below.  The  contention  is  that  the 
evidence  in  the  case  justifies  a  verdict  for 
temporary  damages.  This  we  do  not  desT. 
It  is  also  said  to  be  sufficient  to  sustsin  a 
recovery  for  $750.  This  position  is,  in  our 
opinion,  untenable.  In  other  words,  ve 
think  the  damages  awarded  are  larger  tluo 
the  evidence  will  sustain. 

The  evidence  of  prior  and  subsequent 
value  necessarily  looks  to  the  future,  as  veil 
as  to  the  present  and  the  past.  In  effect, 
it  says  prior  to  the  injury  the  property 
would  have  sold  in  the  market  for  so  much 
money,  and  afterwards  it  would  not  liare 
sold  for  anything  or  would  have  sold  ior 


of  the  lot  and  the  cracking  and  breaking  of 
the  walls  of  his  building  in  consequence 
thereof,  necessitating  their  rebuilding,  re- 
sulting from  the  bad  condition  or  want  of 
repair  of  a  sewer,  either  by'  reason  of  neg- 
ligent construction  or  failure  to  examine  or 
inspect  it,  is  the  difference  between  the  val- 
ue of  the  building  in  the  condition  in  which 
it  was  before  it  was  so  injured  and  its  value 
immediately  after  the  injury  happened,  and 
not  the  cost  of  repairs.  A  similar  case,  and 
holding  to  the  same  effect,  is  Cummings  v. 
Toledo,  12  Ohio  C.  C.  650. 

In  Martin  v.  Bond  Hill,  7  Ohio  C.  C.  271, 
it  was  held  that  the  measure  of  damages  to 
the  owner  of  lands  from  the  failure  of  a 
village  to  plan  for  an  extension  to  the 
full  width  of  a  highway,  of  a  culvert  pre- 
viously placed  therein  on  a  partial  im- 
provement thereof,  thus  shutting  off  the 
natural  drainage  of  adjoining  lands  so  as 
to  flood  them,  is  the  difference  between  value 
of  the  lands  in  the  condition  in  which  they 
were  before  such  improvement,  and  their 
fair  value  as  they  will  be  when  the  improve- 
ment is  completed,  not  taking  into  account 
the  general  increase  in  the  value  of  the 
lands  in  the  neighborhood  caused  by  the 
improvement. 

In  Moore  v.  Langdon,  6  Mackey,  6,.iit  was 
held  that  the  only  measure  of  damages  for 
the  construction  of  a  drain  resulting  in 
throwing  sewage  on  adjoining  property,  in 
the  absence  of  any  loss  of  sale  of  the  prop- 
erty, is  the  extent  of  the  deprivation  of 
its  enjoyment.  In  this  case  the  court  said 
that  undoubtedly  the  value  of  the  property 
might  be  considered  for  the  purpose  of  as- 
certaining the  damages  caused  by  dimin- 
ished enjoyment,  but  the  jury  could  not  re- 
sort to  tlie  rate  of  interest  as  a  measure, 
since  there  was  no  presumption  that  any 
form  of  property  other  than  money  was 
equal  to  interest  on  its  money  value. 

In  Podhaisky  v.  Cedar  Rapids,  106  Iowa, 
543,  76  N.  W.  847,  where  a  city  had  turned 
drains  for  surface  water  into  a  ditch  which 
had  been  washed  out  in  a  public  highway, 
and  removed  an  obstruction  therein  in 
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such  manner  that  the  ditch  was  washed 
wider  and  undermined  property  of  an  ad- 
joining owner,  an  instruction  that  the 
measure  of  damages  would  be  the  differ- 
ence in  the  value  of  the  premises  as  tiiey 
were  before  the  city  removed  the  dirt  aiHi 
made  the  additional  ditches,  and  what  tbej 
were  worth  after  the  lots  were  wa«bei 
away,  which  would  not  have  been  washe^i 
away  had  the  city  not  performed  those  act<- 
was  he.i  erroneous  for  reasons  in  the  worfl> 
following:  "Under  the  charge  given,  the 
jury  was  authorized  to  allow  as  daicages 
the  difference  between  the  value  of  tbe 
premises  just  before  the  island  was  removed 
and  the  new  ditches  were  made,  and  th«i: 
value  at  any  time  afterwards,  during  the  ea 
tire  term  of  four  or  more  years,  even  thou>:' 
the  depreciation  might  have  been  due  i^ 
part  to  other  causes.  The  charge  shonk 
have  limited  the  plaintiff's  recovery  to  t^^ 
damages  caused  by  the  wrongful  acts  or  cej 
ligenoe  of  the  defendant." 

Punitive  damages  are  not  recoverable 
against  a  municipal  corporation  for  injuries 
to  land  caused  by  the  overflow  of  a  cr«t^ 
during  a  severe  storm,  which  overflow  wa< 
caused  by  the  discharge  into  it  of  the  watr*- 
which  the  sewer  was  unable  to  carr> 
Costich  v.  Rochester,  68  App.  Div.  623,  7^ 
N.  Y.  Supp.  836. 

This  note  does  not  concern  itself  with  t'le 
right  tx>  damages  for  loss  of  health,  d'x 
tor*s  bills,  inconvenience  of  tenants^  loss  ^^ 
profits,   etc.,  as  those  matters  pertain  t*" 
or  are  at  least  inextricably  connected  wit^ 
the  question  of  substantive  law  as  to  wha* 
conditions  may  be  deemed  the  proximate  re- 
sults of  the  wrong  complained  of,  and  thu? 
the   subject  of  compensation,  rather  V*^"- 
the  question  as  to  the  measure  to  be  app^'cJ 
in   ascertaining   the    quantum  of    dair.as«r>- 
from  a  condition  conceded  or  assumed  to  h 
a  proximate  result  of  the  wrong  and  thus  a 
legitimate  subject  of  compensation. 

Measure  of  damages  for  the  occs^iri*'-^ 
flooding  of  land,  see  note  to  Harv^v  t.  >U 
son  City  ^  Ft.  P.  R.  Cp.  3  LJLiL'NS. 
973.  a  V. 
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very  little.  The  difference  in  market  value 
is  the  measure  of  damages  in  cases  of 
permanent  injury,  or  cases  calling  for 
permanent  damages.  The  contrary  of  this 
view  of  the  evidence  is  strenuously  insisted 
upon,  but  we  are  unable  to  see  how  its  effect 
can  be  confined  to  the  actual  damage  done 
up  to  the  time  of  the  institution  of  the 
action.  It  affords  no  basis  for  a  finding 
otherwise  than  upon  the  theory  of  a  de- 
preciation in  market  value  and  the  con- 
tinuance of  the  cause  of  injury.  It  is  true 
nothing  is  said  about  the  future  operation 
of  this  cause,  but  it  is  clearly  and  mani- 
festly assumed.  The  evidence  proves  past 
value  and  value  under  present  conditions. 
What  is  the  present  condition?  The  prop- 
erty is  subjected  to  this  intermittent  or  re- 
current injury  from  the  fiowing  of  water. 
The  purchaser,  on  a  sale,  would  have  to  take 
it  in  that  condition.  This  evidence  does 
not  assume  or  intimate  the  discontinuance 
of  this  injurious  cause.  Nothing  suggests 
to  the  jury  that  it  ever  can  be,  or  will  be, 
removed.  A  recovery  of  the  difference  in 
market  value  now  would  not>  according  to 
the  argument  here  submitted,  prevent  re- 
covery of  the  difference  in  market  value  in 
as  many  subsequent  suits  as  the  plaintiff 
may  see  fit  to  institute,  and  in  each  of  these 
subsequent  suits  a  different  set  of  witnesses 
may  testify.  While  those  who  are  intro- 
duced in  tUis  case  said  the  property  was 
worthless  at  the  time  of  the  commencement 
of  this  action,  those  who  may  be  introduced 
in  the  next  action  may  say  it  was  only 
slightly  injured,  and  was  worth  in  their 
opinion  $1,500  or  $2,000,  and  has  since  be- 
come worthless.  This  would  give  room  for 
another  recovery  of  difference  in  market 
value,  and  the  operation  could  be  repeated 
ad  lihiium.  The  judgments  in  former 
actions  would  only  prove  the  amount  re- 
covered, the  cause  of  action,  and  the  dates 
to  which  the  estimates  of  damages  extended. 
The  record  would  not  disclose  the  evidence. 
It  is  never  reduced  to  writing  and  made  part 
of  the  record  except  for  appellate  purposes, 
nor  are  the  instructions.  None  would  prove 
the  value  of  the  property  at  the  date  of 
the  commencement  of  the  action,  as  a  basis 
of,  or  starting  point  for,  the  estimate  in 
the  next  succeeding  one.  That  would  be  an 
open  question  in  the  second  action,  and,  if 
the  evidence  therein  should  fix  it  even  higher 
than  the  highest  proved  in  any  former  trial, 
and  then  a  total,  or  practically  total,  loss, 
the  court  would  have  no  power  of  control 
over  it,  and  recovery  on  that  basis  would 
follow.  This  would  amount  to  a  travesty 
upon  justice,  enabling  the  owp«r  to  re-cover 
over  and  over,  as  upon  repeated  sales  ot  the 
property,  and  still  remain  its  owner.  A  ver- 
dict in  a  case  of  this  class  cannot  stand 
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upon  such  evidence.    Is  there  any  otaer  iu 
the  case  upon  which  it  can  stand? 

Plaintiff's  husband,  and  possibly  one  othei 
witness,  said  it  would  take  $900  to  restore 
the  property  to  its  former  condition,  but 
did  not  indicate  what  this  cost  would  in- 
clude, otherwise  than  by  the  previous  de< 
tailing  of  the  extent  and  character  of  tlie 
injury  and  the  cause  thereof.  Did  this  in- 
clude the  cost  of  putting  a  sewer  through 
the  lot  to  carry  the  water  away,  or  of  filling 
the  lot  so  as  to  divert  the  water  from  it,  in 
addition  to  the  cost  of  repairing  the  build- 
ing, and  loss  of,  and  injury  to,  carpets  and 
furniture,  and  deprivation  of  use  and  rents? 
No  juror  could  say,  nor  can  we.  These 
witnesses  did  not  say  what  it  would  require 
to  repair  the  house,  fill  the  gutter,  and 
compensate  for  loss  of  rents,  use,  and  arti- 
cles destroyed.  Their  testimony  goes  far 
beyond  that,  affording  ground  for  the  inclu- 
sion of  the  cost  of  raising  the  house  and 
filling  the  lot,  so  as  to  put  them  above  the 
reach  of  the  water.  This  would  be  an  im- 
provement to  the  property  and  an  abate- 
ment of  the  injury,  not  a  mere  reparation 
of  the  damages,  such  as  the  repair  of  the 
house  and  filling  the  gutter.  It  has  never 
been  done.  No  money  has  been  so  expend- 
ed and  may  never  be.  If  recovered  in  this 
action,  and  not  applied,  it  could  be  re- 
covered over  again  in  the  next  action  and 
still  not  applied,  and  so  on,  as  long  as 
plaintiff  might  care  to  repeat  the  operation, 
for  the  record  of  this  action  would  not  show 
it  in  any  conclusive  form.  We  repeat  this 
would  be  cost  of  improvement  as  well  as 
cost  of  reparation  of  injury,  and,  if  such 
outlay  had  been  actually  made,  the  cost 
thereof  in  excess  of  what  was  required  for 
reparation  could  not  be  recovered.  No  per- 
son can  directly  or  indirectly  charge  a  mu- 
nicipal corporation  with  the  cost  of  benefits 
to  his  own  property  except  in  so  far  as  they 
work  reparation  of  injury  done  to  it  by  tho 
corporation.  Godl^y  v.  Bluefield,  cited. 
Obviously,  this  evidence  goes  beyond  the  cost 
of  repairs  and  other  recoverable  damages, 
but,  if  the  construction  thereof  be  an  equally 
balanced  question,  the  beam  is  tipped  by  the 
great  mass  of  evidence  of  permanent  dam- 
ages, accompanying  it. 

We  admit  the  admissibility  of  opinion  evi- 
dence, but  insist  upon  its  weakness  and  up- 
on the  necessity  of  the  statement  of  data 
to  enable  the  jury  and  court  to  test  its  ad- 
missibility, weight,  and  value;  and  we  re- 
gard the  testimony  here  discussed  as  con- 
stituting a  mere  scintilla  of  evidence,  insuf- 
ficient to  sustain  a  verdict  for  so  large  an 
amount  in  view  of  the  facts  disclosed  by 
\  the  evidence  in  general.    It  should  not  have 
I  been  admitted  in  the  form  in  which  it  was 
offered. 
55 


866 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


Dec, 


We  are  not  overlooking  the  caution  of  the 
court  in  respect  to  the  time  limitation  in 
finding  and  estimating  the  damages.  This 
does  not  cure  the  error  in  allowing  a  ver- 
dict to  stand  on  evidence  of  the  cost  of  un- 
made improvements  and  future  injury. 

Finding  the  damages  clearly  excessive,  ive 
reverse  the  judgment,  set  aside  the  verdict, 
and  remand  the  case  for  a  new  trial. 

Robinson,  J.,  dissenting: 

The  overthrow  of  the  verdict  and  judg- 
ment in  this  case  meets  with  my  unquali- 
fied, but  respectful,  dissent.  Deep  convic- 
tions, arising  from  a  most  thorough  exami- 
nation of  the  record,  impel  me  to  offer  here 
my  views  upon  every  feature  of  the  case  that 
has  been  presented  by  assignments  of  error 
in  this  court. 

That  there  is  liability  for  damages  caused 
by  a  municipal  corporation  in  collecting 
surface  water  and  casting  it  in  a  mass  or 
body  upon  one's  property  is  settled  law  in 
this  state.  McCray  v.  Fairmont,  46  W.  Va. 
442,  33  S.  E.  245 ;  Clay  v.  St.  Albans,  43  W. 
Va.  539,  64  Am.  St.  Rep.  883,  27  S.  £.  368; 
Jordan  v.  Benwood,  42  W.  Va.  312,  36 
L.R.A.  519,  67  Am.  St.  Rep.  869,  26  S.  £. 
266 ;  Gillison  v.  Charleston,  16  W.  Va.  282, 
37  Am.  Rep.  763. 

Five  propositions  are  advanced  by  the  ap- 
pellant to  support  a  reversal.  We  shall 
state  and  briefly  consider  each  of  them. 

First:  That  there  is  a  variance  between 
the  allegations  of  the  declaration  and  the 
proof  as  to  the  location  of  the  sewers  which 
are  alleged  to  have  caused  the  damage. 

This  point  is  extremely  technical.  The 
declaration  is  broad  enough  to  permit  proof 
of  damage  caused  by  collected  surface  wa- 
ters from  any  sewers  put  in  by  the  city  in 
the  vicinity  of  plaintiff's  property.  Under 
this  head  it  is  insisted  that  the  evidence 
does  not  show  that  all  the  sewers  described 
by  witnesses  as  the  ones  which  collected  the 
surface  water  were  constructed  within  five 
years  prior  to  the  institution  of  the  suit. 
The  declaration  does  not  allege,  nor  need  it 
do  so,  that  the  sewers  were  constructed 
within  five  years  prior  to  the  suit.  It  al- 
leges that  surface  waters  were  collected  by 
sewers  in  the  vicinity  of  the  property  and 
cast  in  a  body  upon  it  to  its  damage,  with- 
in five  years.  The  statute  of  limitations, 
which  has  been  pleaded  in  this  case,  begins 
to  run  from  the  occurrence  of  the  injury. 
Pickens  v.  Coal  River  Boom  A  Timber  Co. 
(W.  Va.  111^4  Ii.R.A.(N.S.)  364,  66  S.  E. 
865 ;  Eells  v.  Chesapeake  &  0.  R.  Co.  49  W. 
Va.  66,  87  Am.  St.  Rep.  787,  38  S.  E.  479; 
Henry  v.  Ohio  River  R.  Co.  40  W.  Va.  234, 
21  S.  E.  863.  There  is  no  right  of  action  for 
an  injury  until  it  happens,  though  the  in- 
strument causing  it  may  have  existed  for 
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all  time.  If  the  instrument  does  no  barm, 
there  can  be  no  recovery  because  of  its  mere 
existence,  even  though  it  threatens  bflno. 
This  case  seems  to  have  been  tried  on  the 
erroneous  idea  that  it  must  be  shown  th&t 
the  sewers  were  constructed  within  fite 
years  before  the  suit.  An  instruction  em- 
bodying such  proposition  was  given  to  the 
jury  on  behalf  of  plaintiff.  Yet  this  er- 
roneous theory  could  not  prejudice  the  citj. 
In  a  way,  it  was  favorable  to  it. 

Second :  That  the  open  drain  or  ditch  vas 
and  is  a  natural  water  coarse. 

There  was  evidence  that  plaintiff's  prop- 
erty was  naturally  so  situated  that  there 
was  in  it  a  depression  of  the  ground,  in 
which  water  ran  at  times.    Into  this  hollow 
or  ravine  the  collected  surface  water  was 
thrown   so  that  it  was  made  a  damaging 
body  of  water.     The  city  insists  that  this 
hollow  was  a  natural  water  course.    Gen- 
erally,  there   is  no   liability   for  damages 
arising  from  the  casting  of  collected  surface 
water   into   a  natural  water  course.     Bat 
was   the   hollow   through    plaintiff's  lot  a 
natural   water    course?      Whether  it   waa 
shown  to  be  a  natural  water  course  depends 
on  the  evidence.    How  else  can  it  be  deter- 
mined what  it  was?     That  evidence  is  con- 
flicting.     The    jury     were,     therefore,   the 
judges  of  the  facts  in  this  particular.    The; 
were  instructed  as  to  what  facts  were  neces- 
sary to  establish  the  existence  of  a  natural 
water  course.     There  can  be  no'  just  excep- 
tion to  the  definitions  given  the  jury  as  a 
guide  in  their  determining  whether  or  not 
there  was  a  natural  water  course  through 
plaintiff's  lot.    They  were  told  by  the  court 
that  a  natural  water  course  is  "a  natural 
stream  flowing  in  a  definite  bed  or  channel, 
with  banks  and  sides,  and  having  permanent 
sources  of  supply."    They  were  also  told  that 
"a  water  course  is  a  stream  usually  flowing 
in  a  particular  direction,  in  a  definite  cban- 
nel,  and  discharging  into  some  other  stream 
or  body  of  water,  and  the  term  does  not 
include  surface  water  conveyed  from  a  higher 
to  a  lower  level  for  limited  periods  durlac 
the  melting  of  snow  or  during  or  soon  after 
the  fall  of  rain,  through  hollows  or  ravines 
which  at  other  times  are  dry."    These  defini- 
tions are  generally  recognised  by  legal  au- 
thorities.   2  Bouvier's  Law  Diet  46S,  1219: 
21  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  420:  3<> 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  347 ;  Xeal 
V.  Ohio  River  R.  Co.  47  W.  Va.  316,  34  S.  E. 
914.    Yet  counsel  for  thft  city  say  that  they 
tended  to  make  the  jury  believe  that  the  bel- 
low was  not  a  water  course  simply  because 
water  did  not  flow  through  it  continual^. 
The  deflnitions  could  not  have  that  effe.-i 
upon    intelligent    minds.     Taken    toother 
they  clearly  meant  that,  if  there  is  no  sourer 
of  supply  which  usually  does  supply,  tbe 
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ravine  or  hollow  cannot  be  considered  a 
water  course.  They  in  fact  told  the  jury 
what  the  law  actually  says, — that  Uiere 
must  be  some  other  source  of  supply  than 
occasional  surface  water  from  rains  or  melt- 
ed snows.  The  way  was  open  to  counsel  for 
the  city  to  place  before  the  jury  explana- 
tions of  these  definitions  by  instructions  em- 
bracing further  proper  considerations  as 
to  what  will  constitute  water  courses.  They 
sought  nothing  of  this  kind  at  the  trial. 
The  definitions  were  applicable  to  the  evi- 
dence in  the  case.  And  upon  a  special  in- 
terrogatory propounded  to  the  jury  at  the 
instance  of  the  city,  the  jury  expressly 
found  that  the  depression  through  plaintiff's 
lot  was  not  a  natural  water  course.  No 
error  can  be  perceived  in  such  finding. 

Third:  That  no  more  water  ran  in  the 
hollow  after  the  placing  of  the  sewers  than 
ran  there  before  they  were  placed. 

Whether  this  alleged  fact  be  true  or  not, 
it  was  the  province  of  the  jury  to  find.  It 
turns  on  oral  evidence  of  witnesses  given  in 
the  presence  of  the  jury.  They  have  found, 
upon  a  special  interrogatory,  that  the  sew- 
ers did  increase  the  flow  "to  a  very  ma- 
terial extent."  That  finding  enters  into  the 
general  verdict.  Though  the  testimony  may 
be  conflicting  in  this  particular,  still  there 
is  much  evidence  to  support  it.  It  was  dis- 
tinctly a  jury  question. 

Fourth:  That  the  damage  was  done  from 
back  water  from  obstruction  below,  rather 
than  from  water  flowing  from  above. 

The  jury  have  upon  special  interrogatory 
also  negatived  this  proposition  from  con- 
flicting oral  testimony.  We  cannot  invade 
their  province  so  to  do.  Coalmer  v.  Barrett, 
61  W.  Va,   237,  66  S.  E.  386. 

Fifth:  That  the  verdict  and  judgment  are 
eYoessive. 

The  amount  of  the  verdict  is  fully  sup- 
ported by  testimony.  It  has  been  ascer- 
tained from  facts  and  data  quite  as  certain 
as  those  ordinarily  used  and  held  to  be  suf- 
ficient in  the  ascertainment  of  damages. 
<ir&fton  ft  G.  R.  Co.  v.  Foreman,  24  W. 
Va.  662 ;  Hargreaves  v.  Kimberly,  26  W.  Va. 
787,  53  Am.  Rep.  121 ;  Miller  v.  Shenandoah 
Pulp  Co.  38  W.  Va.  658,  18  S.  E.  740 ;  Pick- 
ens V.  Coal  River  Boom  k  Timber  Co.  68 
VV.  Va,  11,  50  S.  E.  872,  6  A.  &  E.  Ann.  Cas. 
ISo ;  Hurxthal  v.  St.  Lawrence  Boom  &  Mfg. 
'o.  65  W.  Va.  346,  64  S.  E.  355.  The  nature 
>f  the  injury  being  recurrent  or  intermit- 
^nt,  the  plaintiff  could  recover  in  succes- 
lire  actions.  Rogers  v.  Coal  River  Boom  & 
hiring  Co.  39  W.  Va.  272,  19  S.  E.  401; 
It^nrv  V.  Ohio  River  R.  Co.  40  W.  Va.  234, 
1  S.  E.  863 :  Pickens  v.  Coal  River  Boom 
;  Timber  Co.  supra.  Then  in  this  action  no 
respective  or  future  damages  could  be 
)k<'n  into  consideration.  And  it  distinctly 
»  L.R.A.(N.S.) 


appears  from  the  record  that  the  trial  court 
allowed  no  element  of  prospective  or  future 
damages  to  go  into  the  evidence.  The  only 
damages  proved  were  based  upon  the  actual 
injuries  to  the  property  arising  from  the 
collected  surface  water  prior  to  the  institu- 
tion of  the  suit.  Witnesses  clearly  detailed 
the  items  of  actual  injury  to  the  property. 
It  was  shown  without  the  least  contradic- 
tion that  the  surface  water  collected  and 
cast  upon  the  property  by  the  city  washed  a 
great  hole  under  the  house,  and  washed  the 
soil  from  the  lot  in  other  places;  that  the 
washing  away  of  the  ground  caused  the  house 
to  settle  and  thereby  to  become  misshapen; 
that  the  plastering  was  thereby  broken  and 
caused  to  fall  off;  that  the  water  standing 
on  the  floors  so  injured  them  that  new  ones 
would  have  to  be  put  in ;  and  that  plaintiff 
and  her  family  were  obliged  to  seek  a  home 
elsewhere  because  of  the  injured  condition  of 
the  property.  These  are  only  some  of  the 
details  of  actual  injury  established  by  the 
evidence.  The  exact  manner  in  which  the 
property  was  injured  prior  to  the  suit  was 
detailed  to  the  jury.  The  plaintiff's  hus- 
band testified  that  it  would  cost  $900  to  re- 
pair all  this  damage.  Another  witness, 
shown  to  be  fully  acquainted  with  the  prop- 
erty and  the  injury  done  to  it,  corroborates 
him  as  to  the  amount  necessary  to  put  the 
property  in  the  condition  it  was  before  the 
injury.  These  witnesses  speak  only  of 
actual  past  damages  and  the  amount  neces- 
sary to  repair  the  same.  Besides,  it  was 
shown  that  plaintiff  had  been  compelled 
to  expend  at  least  $170  within  the  five  years 
prior  to  the  suit,  in  clearing  away  d4bris 
and  making  repairs  after  the  floods.  Sure- 
ly all  this  evidence  affords  a  definite  basis 
upon  which  the  jury  could  find  an  amount. 
The  city  did  not  even  seek  to  contradict  it. 
Nor  was  it  attacked  upon  cross-examination. 
The  way  was  open  to  test  the  accuracy  of 
the  amounts  stated  by  these  witnesses.  Yet 
these  amounts  stand  unimpeached  aa  a  basis 
for  the  ascertainment  of  the  damages. 

Some  of  the  witnesses  valued  the  property 
as  high  as  $2,400.  Can  we  say  that  the  jury 
did  not  accept  this  amount  as  the  true 
value?  The  assessment  of  the  property  for 
taxation  is  not  conclusive  evidence  of  its 
value.  3  Wigmore,  Evi  §  1640.  By  statute, 
it  is  now  admissible  evidence  in  a  suit  of 
this  character  upon  the  question  of  value. 
Code  1899,  chap.  29,  §  115  (Code  1906, 
§  801).  But  that  statute  expressly  makes 
it  admissible  ''with  other  evidence."  Is  the 
amount  of  the  verdict  an  unreasonable  one 
for  all  the  injury  shown  to  have  been  done 
to  a  property  of  the  value  of  $2,400?  It 
would  appear  that  it  is  not.  But,  let  us 
iterate,  testimony  that  stands  absolutely 
unquestioned    says    that    the    actual    past 
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damage  amounted  to  $900, — that  it  would 
take  that  amount  to  repair  the  damage. 
Does  not  this  support  the  verdict  for  $750? 
"In  the  ascertainment  of  damages  absolute 
certainty  is  not  required.  The  causes  and 
probable  amount  of  the  loss  may  be  shown 
with  reasonable  certainty.  Substantial  dam- 
ages may  be  recovered  though  the  loss  can 
be  stated  only  approximately."  Hurzthal 
V.  St.  Lawrence  Boom  A  Mfg.  Co.  supra. 

By  the  majority  opinion  the  verdict  and 
judgment  are  overthrown  because  evidence 
was  introduced  to  show  a  difference  between 
what  the  property  was  worth  before  it  was 
injured  by  the  surface  water  and  what  it 
was  worth  after  it  was  so  injured  by  reason 
of  the  past  damage  that  was  thereby  done 
to  it.  It  is  assumed  that  the  witnesses  in 
stating  this  difference  took  into  considera- 
tion the  fact  that  the  sewers  would  damage 
the  property  in  the  future.  But  how  can 
this  fact  be  assumed  when  it  is  not  in  evi- 
dence that  the  witnesses  based  a  difference 
in  the  value  upon  the  future  presence  of  the 
sewers?  As  far  as  this  evidence  goes  it  es- 
tablished a  reduction  in  value  by  reason  of 
the  actual  past  injury  done  by  the  surface 
water  that  was  thrown  on  the  lot  prior  to 
the  suit,  and  by  reason  of  no  other  thing. 
And  such  reduction  in  value  was  a  proper 
measure  of  the  injury  resulting  from  the 
actual  past  invasion  of  the  property.  That 
reduction,  mentioned  by  the  witnesses,  was 
based  wholly  upon  the  fact  of  a  past  in- 
vasion of  plaintiff's  property.  It  nowhere 
appears  that  it  was  to  the  most  limited  ex- 
tent based  by  them  upon  the  consideration 
that  the  sewers  would  continue  in  place, 
and  that  in  the  future  they  would  cause 
further  damages.  The  witnesses  were  asked 
to  draw  a  difference  in  the  value  of  the 
property  as  caused  by  what  had  been  done, 
not  to  draw  a  difference  by  anything  that 
might  occur  in  the  future.  And  such  differ- 
ence was  drawn  in  the  testimony  only  by 
reducing  the  value  of  the  property  at  the 
time  of  the  trial  by  a  consideration  of  its 
injured  condition  at  that  time,  and  not  by 
a  consideration  of  its  location  in  reference  to 
the  sewers  or  regard  of  future  damages  like- 
ly to  happen  to  it.  The  general  market 
value  of  the  property,  as  influenced  by  a 
continuing  cause  of  damage  near  the  prop- 
erty, plainly  was  not  made  a  criterion  be- 
fore the  jury.  Testimony  of  future  damages 
never  entered  into  this  case.  So  clearly  does 
this  appear  that  counsel  for  the  city  do  not 
even  suggest  that  any  element  of  future 
damages  may  have  been  considered.  It  is 
not  proper  to  as»ume  that  something  out- 
side of  the  record  influenced  the  jury  in 
flxing  the  amount  of  the  damages.  The  ex- 
tent of  the  actual  past  injury  and  the 
amount  that  it  would  cost  to  put  the  prop- 
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erty  in  the  identical  shape  that  it  waa  be- 
fore the  surface  water  injured  it  were  dis- 
tinctly made  the  basis  upon  which  the  dam- 
ages were  found.  Besides,  the  rulings  of 
the  trial  court  throughout  the  taking  of 
testimony  made  it  clear  that  only  endesce 
of  past  damages  was  permitted  to  go  to  the 
jury.  No  jury  of  ordinary  intelligeoce 
would  arbitrarily  take  future  damages  into 
consideration  in  view  of  the  way  this  case 
was  submitted  to  such  jury.  No  verdict 
should  be  overthrown  by  assuming  a  fact 
that  has  not  been  made  to  appear,  became 
the  amount  seems  larger  than  the  court 
would  have  made  it.  It  arbitrarily  strike 
at  the  most  vital  and  fundamental  of  righti 
so  to  annul  a  verdict. 

If  the  verdict  is  excessive,  it  is  the  fault 
of  the  city.  Why  did  it  not  show,  by  eroa- 
examination  or  otherwise,  that  the  dusagei 
given  in  testimony  were  unwarranted! 
No  exception  of  any  kind  was  taken  to  the 
evidence  in  relation  to  the  extent  of  ti» 
damages.  No  bias  or  prejudice  on  the  part 
of  the  jury  appears.  They  were  the  proper 
judges  of  the  extent  of  the  damages.  We 
are  not  authorized  to  substitute  oar  judg- 
ment in  this  particular  for  theirs,  even  if 
we  would  find  differently.  Miller  v.  Shenan- 
doah Pulp  Co.  supra. 

Another  point  is  presented.  A  witness  for 
the  city  testified  that  Mrs.  McHenry  could 
have  filled  in  and  raised  her  lot  at  an  ex- 
pense of  $200,  and  thereby  prevented  dam- 
age by  the  flood  turned  upon  her  propertr. 
Evidently  intended  to  be  founded  on  this 
testimony  was  an  instruction  which  wu  r^ 
fused.  Had  it  been  given  it  would  have  tolc 
the  jury  that  if  they  believed  that  the  plain- 
tiff could  have  protected  her  property  at 
reasonable  expense,  she  was  entitled  to  re- 
cover nothing  beyond  the  cost  of  such  pn>- 
tection  if  furnished  by  her.  And  all  bet 
one  of  the  special  interrogatories  that  vere 
refused  were  also  based  on  the  same  the<^- 
It  was  entirely  proper  to  exclude  from  tk* 
case  a  proposition  of  this  character.  It  va& 
in  reason,  not  incumbent  on  plaintifl  W 
raise  her  lot.  The  property  was  her  own  in 
its  natural  state.  She  waa  entitled  to  eny? 
it  without  the  invasion  by  the  city.  Th* 
city's  turning  collected  surface  water  upw: 
it  was  a  positive  tort.  It  would  be  strai^^ 
justice  to  say  that  she  cannot  recover  )^ 
cause  she  did  not  make  it  impossible  i^ 
the  city  to  wrong  her.  Such  view  would  br 
an  absolute  reversal  of  liability  for  wrong. — 
place  it  upon  the  party  wronged,  and  set 
upon  the  wrongdoer.  True,  after  a  wrorc 
is  committed  it  is  the  duty  of  the  part^ 
wronged  to  avoid  such  damages  as  maj  hi* 
avoided  by  reasonable  diligence,  ordinar} 
prudence,  and  reasonable  expense.  S  Axa 
k  Eng.  Enc.  Law,  2d  ed.  pp.  605-^7;    1 
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Sedgw.  Damages,  chap.  6.  But  it  will  be  ob- 
served by  an  examination  of  the  authorities 
that  the  rule  in  no  case  lequires  more  than 
the  exercise  of  ordinary  ett'orts  and  the  out- 
lay of  reasonable  expense  on  the  part  of  the 
party  wronged  to  aver  damages  after  the 
wrong  ha«  been  done.  It  requires  no  such 
extraordinary  thing,  nor  so  great  an  ex- 
pense, as  is  insisted  upon  in  this  case.  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Borsky,  2  Tex. 
Civ.  App.  545,  21  S.  W.  1011.  The  plaintiff 
was  not  obliged  to  use  more  ^an  ordinary 
diligence  to  avert  the  damages.  1  Sedgw. 
Damages,  §  221.  There  is  absolutely  no  evi- 
dence that  plaintiff  did  not  use  such  dili- 
gence. '^What  efforts  an  injured  party 
must  make  to  limit  his  damages  is  to  be  de- 
termined by  the  rules  of  common  sense  and 
fair  dealing."  8  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  606.  'Common  sense  and  fair  dealing 
did  not  enjoin  upon  Mrs.  McHenry  the  filling 
of  her  lot  at  an  expense  of  $200  to  her,  sim- 
ply because  of  the  city's  wrong.  How  could 
that  wrong  put  such  obligation  on  her  to 
stop  it?  The  instruction  and  interroga- 
tories were  therefore  unwarranted. 

It  is  assigned  that  the  court  erred  in  re- 
fusing to  give  two  other  instructions  asked 
on  behalf  of  the  city,  and  in  refusing  one 
other  special  interrogatory.  Yet  no  specific 
criticism  of  these  refusals  is  made  in  the 
briefs.  It  would  seem  that  counsel  do  not 
rely  upon  them.  At  any  rate,  no  error  in 
these  particulars  is  perceived. 

The  judgment  ought  to  be  affirmed.  Test- 
ed by  the  record,  it  is  plainly  right.  There 
has  been  a  fair  trial,  and  the  verdict  is 
supported  by  law  and  the  evidence. 

• 

Williams,  J.:  I  concur  in  the  foregoing 
opinion  of  Judge  Robinson. 

Petition  for  rehearing  denied  January  13, 
1910. 


MISSISSIPPI   SUPREMS  COURT. 

GLOBE  &  RUTGERS  FIRE  INSURANCE 
COMPANY,  Appt, 

V. 

FIREMEN'S    FUND    INSURANCE    COM- 
PANY et  al. 

(—  Miss.  — ,  62  So.  454.) 

Pleading  —  complaint  —  affidavit  —  ef- 
fect. 

1.  The  question  whether  or  not  a  com- 
plaint for  enticing  away  a  servant  states  a 
cause  of  action  cannot  be  affected  by  an  af- 
f<davit  of  denial  by  the  sen'ant. 
Master  —  enticing  servant  —  liability. 

2.  One  is  liable  in  damages  for  malicious- 
ly enticing  away  another's  servant  for  the 
sole  purpose  of  harming  the  master. 
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Parties  »  conspiracy  »  defendants. 

3.  All  parties  to  a  conspiracy  to  injure 
one  by  enticing  his  servant  away  from  him 
may  be  joined  in  an  action  to  recover  the 
damages  thereby  caused. 

(May  30,  1910.) 

Note,  ^  Basis  of  distinction  hetween 
absolute  and  qualified  rights  as  af- 
fecting right  to  inquire  into  motive. 

The  theory  that  malice  will  make  an 
otherwise  lawful  act  unlawful  and  action- 
able has  been  the  subject  of  much  discus- 
sion, and  great  confusion  exists  as  to  when, 
if  at  all,  the  doctrine  is  applicable.  The 
general  question  of  the  effect  of  a  malicious 
motive  on  an  otherwise  lawful  act  is  dis- 
cussed at  length  in  a  note  to  Passaic  Print 
Works  V.  Ely  &  W.  Dry  Goods  Co.  62  L.R.A. 
673.  The  question  is  considered  with  refer- 
ence to  the  liability  of  an  individual  in  tlie 
absence  of  conspiracy,  for  driving  away  an- 
other's customers,  in  a  note  to  Sparks  v. 
McCrary,  22  L.R.A.(N.S.)  1224;  with  refer- 
ence to  actions  for  damages  for  inducing 
a  breach  of  contract,  in  notes  to  Swain  v. 
Johnson,  28  L.R.A.(N.S.)  616,  and  Knicker- 
bocker Ice  Co.  V.  Gardiner  Dairy  Co.  16 
L.R.A.  (N.S.)  746;  with  reference  to  ac- 
tions for  inducing  the  discharge  of  a  serv- 
ant, in  notes  to  Huskie  v.  Griffin,  27  L.R.A. 
(N.S.)  966,  and  McGurk  v.  Crdhenwett,  30 
L.R.A. (N.S.)  561.  And  see  also  note  to 
Beekman  v.  Marsters,  11  L.R.A.(N.S.)  201, 
as  to  the  right  to  an  injunction  to  restrain 
a  third  person  from  inducing  a  breach  of  a 
contract  or  aiding  therein,  and  note  to 
Thacker  Coal  &  Coke  Co.  v.  Burke,  5  L.R.A. 
(N.S.)  1091,  as  to  civil  liability  for  in- 
ducing a  servant  to  quit. 

Although  much  confusion  exists  upon  the 
subject,  by  the  weight  of  authority  some 
acts  otherwise  lawful  may  become  unlawful 
where  exercised  for  a  malicious  purpose; 
that  is,  for  the  primary  purpose  of  injur- 
ing another  rather  than  benefiting  the 
wrongdoer. 

This  is  also  the  doctrine  of  Globe  &  R. 
F.  Ins.  Co.  v.  Fibemen's  Fund  Ins.  Co.,  and 
it  was  approved  by  that  court  in  the  recent 
case  of  Wesley  v.  Native  Lumber  Co. 
(Miss.)  53  So.  346,  wherein  a  retail  mer- 
c'  iit  was  held  entitled  to  damages  against 
an  employer  who  forced  his  employees  to 
cease  trading  with  the  former  upon  pain  of 
dismissal  from  their  employment. 

If  the  distinction  between  the  exercise  by 
an  individual  of  his  absolute  rights,  and  the 
exercise  by  him  of  his  qualified  or  common 
rights,  is  kept  in  mind,  much  of  the  seem- 
ing conflict  apparently  to  be  found  in  the 
cases  considering  the  general  question  as 
to  the  effect  of  malice  will  be  obviated. 
Absolute  rights  are  rights  incident  to  the 
ownership  of  property,  rights  growing  out 
of  contractual  relations,  or  the  right  to 
enter  or  refuse  to  enter  into  contractual 
relations.  These  rights  the  individual  may 
exercise  without  reference  to  his  motive  as 
to  any  injury  directly  resulting  therefrom, 
since  such  injury  is  not  a  Ic^-jal  injury  in 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Adams  County 
dismifising  an  action  brought  to  recover 
damages  alleged  to  have  been  caused  by 
defendants*  alleged  malicious  interference 
with  plaintiff's  business.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  M.  Miller  and  Joseph  Hirsh, 
for  appellant: 

A  contract  for  services  at  will  is  as  much 
entitled  to  protection  against  malicious  in- 
terference as  any  other  part  of  a  business; 
nor  can  it  be  of  any  consequence  whether  a 
single  individual  is  guilty,  or  a  combina- 
tion of  persons  are  the  offenders,  the  only 
difference  being  in  the  added  power  of  the 
combination  to  do  the  mischief. 


Martell  v.  White,  185  Mass.  255,  64 
L.R.A.  260,  102  Am.  St  Rep.  345,  69  K. 
£.  1085;  Walker  y.  Cronin,  107  Mass,  555: 
2  Cooley,  Torts,  3d  ed.  p.  598. 

It  makes  no  difference  whether  the  em- 
ployment is  for  a  fixed  term,  not  yet  ex- 
pired, or  is  terminable  at  the  will  of  the 
employer. 

2  Cooley,  Torts,  3  ed.  pp.  590,  591;  Lon- 
don Guarantee  &  Acci.  Co.  v.  Horn,  20€ 
111.  493,  99  Am.  St  Rep.  185,  69  N.  E.  526. 

Neither  one  person  nor  a  combination  of 
persons  may  interfere  with  one's  business 
contracts  by  inducing  the  obligors  to  break 
such  contracts,  and  for  any  such  interfer- 
ence an  action  will  lie. 

2  Cooley,  Torts,  pp.  600,  601;  Doremus 


the  sense  that  it  is  actionable.  The  courts, 
apparently  on  the  g^round  of  expediency, 
have  at  all  times  refused  to  inquire  into  the 
motive  in  the  exercise  of  such  rights  at  the 
instance  of  anyone  injured  thereby  as  a 
direct  result  of  the  exercise  of  the  right. 
On  the  other  hand,  under  the  guise  of  exer- 
cising an  absolute  right,  it  is  not  lawful 
indirectly  to  interfere  with  the  business, 
employment,  or  occupation  of  a  third  per- 
son, where  the  exercise  of  the  right  is  mali- 
ciously to  injure  the  latter  rather  than 
primarily  to  benefit  the  person  exercising 
same.  That  is  to  say,  one  will  not  be  pro- 
tected in  the  exercise  of  an  otherwise  abso- 
lute right  as  against  a  third  person  col- 
laterally injured  thereby,  where  the  primary 
purpose  of  exercising  the  right  was,  in  the 
first  instance,  to  cause  such  collateral  in- 
jury. This  proposition  may  perhaps  be 
illustrated  by  reference  to  the  right  of  a 
mortgagee  to  foreclose  a  mortgage.  Tliis 
being  a  contractual  right,  he  may  exercise 
it  as  against  the  mortgagor  and  all  per- 
sons holding  through  or  under  him,  with- 
out being  called  to  account  for  injuries 
thereby  occasioned  to  such  persons,  even 
though  his  motive  in  foreclosing  is  mali- 
cious. On  the  other  hand,  should  he  exercise 
this  right  or  threaten  to  exercise  it,  to 
force  the  mortgagor  into  some  action  in- 
jurious to  the  business,  employment,  or  oc- 
cupation of  a  third  person,  the  mortgagee 
would  be  liable  in  damages  to  such  third 
person  for  the  injury  so  occasioned. 

The  motive  of  a  person  in  the  exercise,  of 
common  or  qualified  rights,  that  is,  the 
right  to  engage  in  a  business,  occupation, 
profession,  or  employment  in  competition 
with  others,  is  a  proper  subject  of  inquiry 
by  the  courts,  and  if  exercised  for  the  pri- 
mary purpose  of  injuring  another  in  his 
common  or  qualified  rights,  rather  than  to 
benefit  himself,  the  injury  is  actionable. 
Tlic  reasons  rendering  it  inexpedient  to 
make  motive  a  subject  of  inquiry  as  to 
injuries  directly  flowing  from  the  exercise 
of  an  absolute  right  do  not  apply  as  to 
collateral  or  secondary  injuries  to  third 
]>erHous,  occasioned  by  the  exercise  of  such 
rights,  neither  do  they  apply  to  injuries 
occasioned  bv  the  exercise  of  common  or 
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qualified  rights.  Generally,  as  to  such  in- 
juries, it  is  more  expedient  to  protect,  and 
public  policy  will  be  more  conserved  by- 
protect  ing,  persons  against  malicious  in- 
terference with  their  business,  occupation, 
profession,  or  employment,  where  such  in- 
terference does  not  directly  result  from  the 
exercise  of  an  absolute  right,  or  cannot  be 
justified  on  the  ground  of  competition  or 
of  other  benefit  to  secure  which  was  tb? 
primary  object  of  the  act 

In  many  cases,  in  considering  the  |ren- 
eral   question    as   to   the   effect    of   malice 
where  damages  were  claimed  to  have  been 
caused  through  the  exercise  by  another  of 
an   absolute  right,  the  court  has  disposeJ 
of  the  question  by  asserting  and  applying 
the    general    proposition    that    the    actioi] 
could  not  be  maintained,  because  an  other- 
wise lawful  act  does  not  become  unlawfu'i 
by  reason  of  the  motive  of  the  person  exer- 
cising it     As  to  absolute  rights,  this  doc- 
trine is  undoubtedly  correct  but  it  has  no 
application  where  the  damages  claimed  or 
relief  sought  relate  to  injuries  arising  froir 
the   exercise  by   another   of   a    common   or 
qualified    right.     On    the    ground    of    ex- 
pediency, if  for  no  other  reason,  the  court 
will  refuse  to  inquire  into  the  motive  of  a 
person  in  the  exercise  by  him  of  the  ordi- 
nary  rights  incident  to  the  ownership  <^i 
property,   or   the   ordinary    rights  growing 
out  of  contractual  relations.     Security   :i 
the  exercise   of   such   rights  requires   th.»t 
the  person  exercising  the  same  may  do  >- 
without  fear  of  being  called  to  account  f>>r 
damages  naturally  arising  from  the  exer.*'^*- 
thereof.     This  reason  does  not   exist  ^it 
reference    to    the    right    of    individual    t 
pursue    a   business,    occupation,    p^ofe<^io:^ 
or  employment,  when  considered  with  rff»'T 
ence  to  the  serious  character  of  the  in  mi-- 
which  may  be  caused  through  the  malic    »■> 
exercise  of  such  rights  to  injure  or   ii  t'  r 
fere  with  another   in  the  exercise  bv   li  :• 
of  his  common  or  qualified  rights. 

Although  the  distinction  between  th**  ex-  -^ 
cise    of    absolute    rights    and    common    •-' 
qualified  rights  has  been  but   infreque**'; 
considered  by  the  courts,  yet  the  great  n!.. 
jority  of  the  decisions  may  be  reconcr.»tl    t 
that    distinction    is    kept    in    mindL     I.  i> 
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T.  HennesBy,  176  111.  608,  43  L.R.A.  797, 
68  Am.  St.  Rep.  203,  52  N.  E.  924,  54  N. 
E.  524;  Bowen  v.  Hall,  L.  R.  6  Q.  B.  Diy. 
m,  1  Eng.  Rul.  Cas.  717;  16  Am.  &  Eng. 
Enc.  Law,  pp.  1111,  1112,  1114;  Webb  v. 
Drake,  52  La.  Ann.  290,  26  So.  791; 
Graham  v.  St.  Charles  Street  R.  Co.  47  La. 
Ann.  214,  27  L.ILA.  416,  49  Am.  St.  Rep. 
366,  16  So.  806;  Longshore  Printing  Co.  v. 
Howell,  26  Or.  527,  28  L.R.A.  464,  46  Am. 
St.  Rep.  640,  38  Pac.  553. 

Meurs.  McLaurln,  Armlstead,  A 
Brien.  for  appellees: 

One  has  a  right  to  decline  to  enter  into 
a  business  undertaking  with  anyone.  It  is 
a  part  of  every  man's  civil  rights  that  he 


be  left  at  liberty  to  refuse  business  rela- 
tions with  any  person  whomsoever,  wheth- 
er the  refusal  rests  upon  reason  or  is  the 
result  of  whim,  caprice,  prejudice,  or  malice. 
With  his  reason  neither  the  public  nor 
third  persons  have  any  legal  concern. 

2  Addison,  Torts,  §  580;  Cooley,  Torts, 
1st  ed.  p.  278;  Cooley,  Torts,  2d  ed.  pp. 
328,  332;  Bourlier  Bros.  v.  Macauley,  91 
Ky.  135,  11  L.R.A.  550,  34  Am.  St.  Rep. 
171,  15  S.  W.  60;  Delz  v.  Winfree,  80  Tex. 
400,  26  Am.  St.  Rep.  755,  16  S.  W.  Ill; 
Beach,  Monopolies  &  Industrial  Trusts, 
§  851,  note  3;  1  Eddy,  Combinations,  1901, 
§  565,  t  4,  p.  486;  Citizens'  Light,  Heat  & 
P.    Co.    V.    Montgomery    Light    &    Water- 


proposition  may  be  illustrated  by  reference 
to  two  recent  decisions  wherein  the  ques- 
tion has  been  considered.    Thus,  in  Wesley 
V.   Xative   Lumber    Co.    supra,   it   is   said 
that  an  act  legal  in  itself  may  become  il- 
le^l  and  a  ground  of  action  when  accom- 
panied with  the  malicious  purpose  to  in- 
jure the  business  of  another,  where  result- 
ing in  such  injury.    It  is,  however,  conceded 
that  a  person  has  a  right  to  refuse  to  have 
business  relations  with  any  person  whom- 
soever, whether  his  refusal  is  the  result  of 
caprice  or  malice,  without  laying  himself 
liable  to  action  therefor;  but  it  is  said  that 
be  cannot,    from    such    motives,    influence 
others  to  the  same  course,  for  the  purpose 
of  injuring  the  business  of  such  other.     It 
will  be  remembered  that  this  language  was 
nped  in  holding  an  employer  liable  for  in- 
ducing his  employees  to  cease  trading  with 
a  retail  merchant.     In  other  words,  an  in- 
direct interference  with  the  common  rights 
of  another,  under  the  guise  of  exercising 
an  absolute  right.    In  Arnold  v.  Moffitt,  30 
R.  I.  310,  75  Atl.  502,  the  court  asserts  the 
doctrine  that  an  act  lawful  in  itself  is  not 
conrerted  by  a  malicious  or  bad  motive  into 
an  unlawful  act,  so  as  to  make  the  doer  of 
the  act  liable  to  a  civil  action.     But  thin 
hin<7uage  was  used  in  holding  that  an  em- 

Eloyee  was  not  liable  where,  as  an  expert, 
e  examined  another's  work,  and  gave  his 
opinion  as  to  what  it  should  cost,  and  re- 
p<irted  that  the  bill  therefor  was  exorbi- 
tant. It  not  appearing  that  the  opinion 
nax  not  fair  and  honest,  the  court  held 
that  the  question  of  motive  in  rendering 
Fame  was  immaterial.  It  will  be  observed, 
bouever,  that  in  this  case  the  person  sought 
to  W  held  was  acting  under  a  contract  of 
Mnployment,  and .  was  asked  by  his  em- 
}\oyer  for  his  opinion;  hence,  in  giving 
^mp.  he  was  exercising  an  absolute  right, 
ind  the  injury  directly  resulted  therefrom. 

Although  Globe  &  R.  F.  l:?s.  Co.  v.  Fire- 
men's Fi'ND  1X8.  Co.  involved  the  question 
)f  rivil  liability  for  enticing  a  servant, 
hi»  doctrine  therein  enunciated  is  not  lim- 
t'l  to  the  liability  of  persons  for  inter- 
♦  r-n?  with  the  relation  of  master  and  serv- 
nt.  }tut  includes  liability  for  interference 
n  bU  classes  of  contracts. 

In  Jones  v.  Maher,  62  Misc.  388,  116  N. 
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Y.  Supp.  180,  the  doctrine  is  asserted  that 
a  person  is  liable  for  enticing  away  the  em- 
ployee of  another  unless  such  act  is  justi- 
fied; and  it  is  held  that  employees  on  a 
strike  are  not  liable  for  attempting  peace- 
ably to  persuade  fellow  workmen  or  em- 
ployees in  the  same  general  line  of  em- 
ployment likewise  to  cease  working,  and 
also  to  induce  workmen  not  to  enter  into 
such  employment,  the  common  interest  of 
the  employees  being  a  sufficient  justifica- 
tion. 

The  contrary  doctrine  was  asserted,  how- 
ever, in  George  Jonas  Glass  Co.  v.  Glass 
Bottle  Blowers'  Asso.  72  N.  J.  £q.  653,  66 
Atl.  053,  which  holds  thut  employees  on  a 
strike  are  not  in  competition  with  their 
employer  in  a  sense  to  justify  them  in  en- 
ticing his  employees  engaged  in  the  same 
line  of  employment  from  further  service 
with  him,  or  to  induce  workmen  intending 
to  seek  employment  with  him  from  doing  so. 
The  court  reasoned:  "Honest  competition 
is  what  every  business  man  must  submit 
to,  but  it  must  be  competition,  and  not  a 
malicious  intention  to  injure.  Inducing  the 
employees  of  a  .person  to  leave  their  em- 
ployment, or  others  not  to  accept  his  em- 
ployment, for  the  purpose  of  crippling  his 
business,  where  the  organization  offering 
the  inducement  is  not  engaged  in  any  busi- 
ness, competitive  or  otherwise,  and  which 
has  no  need  of  the  labor,  and  no  reason  for 
interfering  beyond  the  avowed  purpose  of 
overthrowing  the  complainant  in  the  stand 
which  it  has  taken  against  the  demand  of 
the  organization  that  it  shall  unionize  its 
factory,  is  not  the  competition  which  the 
law  recognizes  or  upholds." 

In  the  abstract,  this  proposition  as  stated 
may  be  good  law.  It,  however,  ignores  a 
well-settled  right  of  employees  to  organize 
and  resort  to  all  peaceful  means  to  promote 
their  interest.  Within  these  rights  is  in- 
cluded the  fight  to  induce  other  workmen 
to  agree  upon  hours  of  labor,  compensation 
for  the  same,  the  redress  of  grievances,  and 
other  matters  aftecting  their  common  inter- 
pats.  To  attain  their  end  in  these  respects, 
they  have  a  right  to  cease  labor,  and  also 
to  induce  and  persuade  others  similarly 
situated  to  do  likewise.  A.  G.  S. 
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Power  Co.  171  Fed.  553;  Mogul  S.  S.  Co. 
V.  McGregor,  L.  R.  21  Q;  B.  Div.  663; 
Hunt  y.  Simonds,  19  Mo.  683;  1  Eddy,  Com- 
binations, S  670,  p.  513,  note  2;  Orr  v. 
Home  Mut.  Ins.  Co.  12  La.  Ann.  255,  68 
Am.  Dec.  770;  Clenunitt  v.  Watson,  14  Ind. 
App.  38,  42  N.  E.  367;  Baker  v.  Metro- 
politan L.  Ins.  Co.  23  Ky.  L.  Rep.  1174,  65 
L.R.A.  271,  64  S.  W.  913;  2  Eddy,  Com- 
binations, §  1197;  Cooley,  Torts,  1st  ed. 
pp.  278-830. 

Malicious  motives  may  make  a  bad  case 
worse,  but  they  cannot  make  that  wrong 
which,  in  its  own  essence,  is  lawful. 

1  Eddy,  Combinations,  §  666;  Chambers 
V.  Baldwin,  91  Ky.  321,  11  L.R.A.  545,  34 
Am.  St.  Rep.  168,  16  S.  W.  57. 

Conspiracy  in  a  civil  case  amounts  to 
nothing  unless  some  ''legal  damage"  is 
shown  to  be  the  direct  and  proximate  re- 
sult. 

6  Am.  &  Eng.  Enc.  Law,  pp.  872  et  seq.; 
Kimball  y.  Harman,  34  Md.  407,  6  Am.  Rep. 
340;  Adler  y.  Fenton,  24  How.  407,  16 
L.  ed.  696. 

The  declaration  charging  defendant  with 
inducing  Lawrence  to  abandon  his  contract 
with  the  plaintiff  does  not  state  a  cause  of 
action,  as  Lawrence  was  not  under  con- 
tract to  plaintiff. 

Ashley  v.  Dixon,  48  N.  Y.  430,  8  Am. 
Rep.  559;  Chambers  y.  Baldwin  and  Bour- 
lier  Bros.  y.  Macauley,  4supra. 

Mayes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  Globe  &  Rutgers  Fire  Insurance  Com- 
pany began  suit  in  the  circuit  court  of 
Adams  county  against  numerous  insurance 
companies.  We  deem  it  unnecessary  to 
name  all  the  companies  made  defendants  to 
the  declaration.  The  suit  is  for  an  alleged 
tort,  and  the  amount  sued  for  is  $50,000. 
The  declaration  alleges  substantially  that 
plaintiff  is  engaged  in  the  business  of  writ- 
ing fire  insurance  in  the  state  of  Missis- 
sippi, having  complied  with  all  the  laws  of 
the  state  relative  thereto,  and  being  duly 
licensed;  that  plaintiff  conducts  its  busi- 
ness through  numerous  local  agents  in  vari- 
ous towns  and  cities  of  the  state,  including 
the  city  of  Natchez,  all  local  agencies  being 
under  the  supervision  of  its  general  state 
agents;  that  plaintiff  is,  and  always  has 
been,  in  active  competition  with  defend- 
ants, all  being  engaged  in  the  same  business 
and  in  the  same  territory;  that  plaintiff 
has  built  up  a  large  and  lucrative  business 
in  fire  insurance,  and  in  consequence  of  its 
good  management,  stability,  and  just  deal- 
ing has  secured  the  good  will  of  all  the 
communities  where  its  business  is  carried 
on ;  that  plaintiff  is  independent  of  all  com- 
bination among  insurance  companies,  and 
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does  not  seek  to  increase  rates  of  iniur- 
ance,  or  cheapen  the  services  of  desinbit 
agents,   or   otherwise   hamper   free  compe- 
tition in   the  fire  insurance  business,  but 
conforms  in  all  respects  to  all  the  lavs  ap 
plicable  to  the  business;   that,  in  order  to 
prosecute  its  business  successfully,  pUintiff 
has  found  it  necessary  to  employ  agents  in 
various  places,  who  are  experienced  in  tbe 
business    and    thoroughly    competent,  and 
who  also  represent  other  insurance  compa- 
nies; that  because  of  its  independence,  jus- 
tice, liberality,  and  success  it  has  brought 
itself  into  strong  disfavor  with  the  defend- 
ants, who  are  its  rivals  in  business;  that 
because  of  these  facta  the  defendants,  ivith 
others  unknown  to  plaintiff,  wickedly  and 
maliciously  contriving  and  intending  to  har- 
ass,  vex,   oppress,   annoy,   and   injure  the 
plaintiff,  and  as  far  as  practicable  put  it 
out  of  business  in  the  state,  by  depriving 
it  of   the  service   of   successful  and  expe- 
rienced agents  employed  by  it,  and  in  an 
effort  to  bring  it  into  discredit  and  disfavor 
with  the  public,  and  compel  it  to  quit  busi- 
ness,  or  employ   inexperienced  persons  as 
its  local  agents,  did  about  the  30th  of  April 
1908,  and  in  the  county  of  Adams,  vid^ed- 
ly,  maliciously,  and  unlawfully,  and  with 
the  intention  and  purpose  aforesaid,  eoii* 
spire  with  each  other  and  with  others  un- 
known, and  intending  to  deprive  plaintiff 
of  the  services  of  one  Trabue  Lawrence,  its 
local    agent,    maliciously    and    unlawfully, 
persuade,    cajole,    and    intimidate    Trabue 
Lawrence,     th^     defendants'     local    agent 
threatening  to  drive  him  out  of  his  busi- 
ness as  insurance  agent  unless  he  should 
yield;    that   thereupon   the  said   Lawrence 
was  persuaded,  forced,  and  intimidated  bj 
the  defendants  into  abandoning  and  leavin; 
the  service  of  plaintiff,  so  that  from  and 
after  the  2d  day   of  May,   1908,   plaintiff 
lost  the  benefit  of  the  valuable  service  of 
the  aforesaid  Lawrence  on  account  of  the 
wicked,  malicious,  and  unlawful  oonspiracT 
of  the  defendants;  that  because  of  this  con- 
spiracy  plaintiff  was   compelled   either  to 
quit    business    in    Natchez   or    intrust   it» 
affairs  to  less  experienced  und  less  compe- 
tent local  agents,  to  its  damage  of  at  least 
$3,000  per  annum  in  net  premiums,  vhich 
it  could  and  would  have  earned,  had  it  beer 
permitted  to  retain   the   services  of  lav- 
rence.     Wherefore  plaintiff  claims  that  hx 
reason  of  the  aforesaid  wicked,  malicious, 
unlawful,  and  oppressive  conspiracy  it  has 
sustained   injury  and  damage  in  the  sua 
of  $50,000,  for  which  it  sues.    To  this  dec^ 
laration    a   demurrer    was    interposed,   set- 
ting up  numerous  grounds;   the  chief  one 
being  that   the   declaration   does  not  sT^r 
any  facts  which  constitute  a  cause  of  ac- 
tion.   The  demurrer  was  sustained,  and  the 
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luit  dismissed,  from  which  judgment  an  ap- 
peal is  prosecuted. 

It  may  here  be  stated  that  there  is  an  af- 
fidavit filed  by  Lawrence  in  which  he  denies 
the  allegations  of  the  declaration.  But  this 
case  must  be  considered  without  reference 
to  this  affidavit,  since  it  forms  no  part  of 
the  question  presented  by  the  record.  If 
the  declaration  states  a  good  cause  of  ac- 
tion, the  demurrer  must  be  overruled. 
Plaintiff  cannot  be  precluded  in  its  suit  by 
any  denial  made  by  Lawrence.  It  may  be 
able  to  prove  the  facts  alleged  in  the  dec- 
laration by  other  witnesses.  The  demur- 
rer confesses  every  material  allegation  of 
the  declaration,  and  with  such  allegations 
confessed  it  is  for  us  to  determine  whether 
a  cause  of  action  appears.  The  affidavit 
cannot  add  to  or  take  away  from  the  legal 
effect  of  the  case. 

The  declaration  states  facts  which  show 
that  defendants  are  not  in  the  mere  exer- 
cise of  just  rights,  but  that  they  are  wick- 
edly, unlawfully,  and  maliciously  interfer- 
ing with  plaintiff's  employee  for  the  sole 
purpose  of  harming  it.    Under  the  facts  al- 
leged in  the  declaration,  it  may  have  been 
perfectly  permissible  for  the  defendants  to 
have  employed  the  agent  of  plaintiff,  and 
to  pay  him  better  for  his  services.     They 
might  employ  him,  or  any  number  of  plain- 
tiff's  agents    similarly    in    the    employ   of 
plaintiff,  without  violating  any  principle  of 
lawful  right,  if  the  object  of  the  employ- 
ment was  in  the  honest  furtherance  of  their 
own   business   enterprises.     But   the    facts 
stated  in  the  declaration  show  a  determi- 
nation to  destroy  and  drive  plaintiff  out 
of  business,  and  the  declaration  alleges  a 
conspiracy    for    this    purpose.    Surely    no 
individual  or  corporation  may  maliciously 
and  wantonly  set  about  to  ruin  a  competi- 
tor.   As  an  incident  to  the  advance  of  one's 
own  business  and  for  the  purpose,  he  has 
the  right  to  use  all  proper  methods,  and  his 
competitors  must  be  able  to  cope  with  his 
insrenuities.     As  is  said  in  the  case  of  Mar- 
tell  V.  White,  185  Mass.  260,  64  L.R.A.  263, 
102   Am.    St.    Rep.    346,    69    N.    E.    1087: 
"Competition  in  business  is  permitted,  al- 
though frequently  disastrous  to  those  en- 
gaged  in    it.     It   is   always   selfish,   often 
"^harp,   and    sometimes   deadly."     The   fact 
that  a  rival   in  business  is  vanquished  is 
not  of  itself   sufficient  to   give   rise   to   a 
cause  of  action  against  his  competitor;  but 
the  facts  must  go  further,  and  show  that 
the  contest  was  carried  on  by  methods  not 
allowable  in  such  warfare. 

For  an  association  of  persons  to  conspire 
together  for  the  sole  purpose  of  destroying 
one*8  business  certainly  transcends  legiti- 
mate and  lawful  competitive  methods. 
Every  person  must  be  free  to  ply  his  own 
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calling.  If  he  may  be  interfered  with  by 
having  his  employees  driven  from  his  serv- 
ice by  fraud,  misrepresentation,  intimida- 
tion, obstruction,  or  molestation,  and  in 
this  way  have  his  business  destroyed, 
the  effect  upon  his  business  operations 
and  progress  is  as  deadly  as  if  the 
law  permitted  an  incendiary  to  burn  or  a 
mob  to  destroy.  If  his  business  is  to  be  de- 
stroyed, it  can  make  little  difference  in  re- 
sult whether  it  be  by  the  unlawful  use  of 
fire  or  unlawful  intimidation  or  molesta- 
tion. Legitimate  competition  he  must  meet, 
or  surrender;  but  legitimate  competition 
only  means  that  all  may  make  the  best 
lawful  use  of  their  faculties  and  their 
means.  If  in  so  doing  their  competitor's 
business  is  destroyed  as  a  mere  incident  of 
his  inability  to  successfully  contend  against 
superior  skill '  or  means,  that  is  but  the 
hardship  of  legitimate  warfare.  The  world 
is  always  in  search  of  improved  methods 
and  reduction  of  cost.  Martell  v.  White, 
185  Mass.  255,  64  L.R.A.  260,  102  Am.  St. 
Rep.  341,  69  N.  E.  1085. 

In  the  case  of  Employing  Printers'  Club 
V.  Dr.  Blosser  Co.  122  6a.  509,  69  L.R.A.  90, 
106  Am.  St.  Rep.  137,  50  S.  E.  353,  2  A. 
A  E.  Ann.  Cas.  694,  there  is  to  be  found 
a  lengthy  and  exhaustive  discussion  of  the 
question  involved  in  this  case.  In  that 
case  it  is  held  that,  wherever  there  is  a 
malicious  interference  with  one's  employees, 
an  action  can  be  maintained  against  the 
party  so  interfering.  It  is  stated  on  page 
516  of  122  6a.,  that  "at  common  law  the 
remedies  for  breach  of  contract  were  con- 
fined to  the  contracting  parties,  and  limited 
to  direct  damages  and  consequential  dam- 
ages proximately  resulting  from  the  act  of 
him  who  is  sued.  This  general  rule  admit- 
ted of  one  exception,  and  that  was  the  right 
of  action  against  a  stranger  for  wrongfully 
enticing  away  a  servant  in  violation  of  his 
contract  of  service  with  his  master.  The 
exception  is  said  to  have  been  based  on  the 
ancient  statute  of  laborers.  The  early  Eng- 
lish cases  limited  the  action  to  the  entice- 
ment of  menial  servants;  but  the  later 
cases,  beginning  with  Lumley  v.  6ye,  2  El. 
&  Bl.  216,  1  Eng.  Rul.  Gas.  706,  have  ex- 
tended the  doctrine  beyond  menial  servants, 
and  by  the  modern  interpretation  of  this 
doctrine  by  the  English  courts  the  rule  is 
extended  to  a  malicious  interference  with 
any  contract.  ...  In  the  later  case  of 
Quinn  v.  Leathem  [1901]  A.  C.  495.  .  .  . 
[after  reviewing  many  cases,  it  was  stated 
that]  :  *A  combination  of  two  or  more,  with- 
out justification  or  excuse,  to  injure  a  man 
in  Ms  trade,  by  inducing  his  customers  or 
servants  to  break  their  contracts  with  him, 
or  not  to  deal  with  him  or  continue  in  his 
employment,  is,  if  it  results  in  damage  to 
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him,  actionable.'  The  Supreme  Court  of 
the  United  States  approvingly  cited  the 
English  cases  of  Lumley  y.  Gye,  supra,  and 
Bowen  y.  Hall,  L.  R.  6  Q.  B.  Div.  333,  1 
Eng.  Rul.  Cas.  717;  and  reached  the  con- 
clusion that,  if  one  maliciously  interferes 
with  a  contract,  to  the  injury  of  the  other, 
the  party  injured  may  maintain  an  action 
against  the  wrongdoer.  Angle  y.  Chicago, 
;  St.  P.  M.  &  0.  R.  Co.  161  U.  S.  1,  38 
L.  ed.  55,  14  Sup.  Ct.  Rep.  240." 

In  the^case  of  Delz  v.  Winfree,  80  Tex. 
400,  26  Am.  St.  Rep.  765,  16  S.  W.  Ill,  it 
is  stated  that  "everyone  has  a  right  to 
enjoy  the  fruits  and  advantages  of  his  own 
enterprise,  industry,  skill,  and  credit.  He 
has  no  right  to  be  protected  against  com- 
petition; but  he  has  a  right  to  be  free 
from  a  malicious  and  wanton  interference, 
disturbance,  or  annoyance.  If  disturbance 
or  loss  come  as  a  result  of  competition,  or 
the  exercise  of  like  rights  by  others,  it  is 
damnum  absque  injuria,  imless  some  supe- 
rior right  by  contract  or  otherwise  is  inter- 
fered with.  But  if  it  come  from  the  merely 
wanton  or  malicious  acts  of  others,  with- 
out the  justification  of  competition  or  the 
service  of  any  interest  or  lawful  purpose,  it 
then  stands  upon  a  different  footing."  See 
also  Walker  y.  Cronin,  107  Mass.  662. 

In  the  case  under  consideration,  as  well 
as  the  case  above  cited,  it  appears  from 
the  declaration  that  the  interference  with 
the  business  of  plaintiff  was  not  incidental 
to  the  accomplishment  of  some  legitimate 
purpose  of  the  defendants,  but  that  the 
interference  was  wanton  and  malicious,  and 
for  the  purpose  of  driving  the  plaintiff  out 
I  of  business.  The  gist  of  this  action  is  the 
I  malicious  and  unlawful  interference  with 
plaintiff's  business,  t*)  his  damage.  The 
action  would  lie  as  well  against  one  as 
against  all  the  defendants;  but  the  charge 
of  the  conspiracy  is  the  basis  of  tlie  right 
to  join  all  in  the  same  suit  as  parties  de- 
fendant. It  becomes,  by  reason  of  the  con- 
spiracy, the  joint  wrong  of  all  conspirators. 
C'ooley,  Torts,  §  125;  Delz  v.  Winfree,  supra. 
See  also  11  Am.  St.  Rep.  note  on  page  474. 
As  we  have  already  seen  from  the  authori- 
ties, the  right  to  recover  for  malicious  in- 
terference extends  to  all  kinds  of  contracts; 
that  is  to  say,  all  contracts  of  service,  what- 
ever may  be  their  nature.  But  it  is  argued 
on  the  purt  of  appellees  that  there  was  no 
contract  for  any  definite  period  of  time  be- 
between  plaintiff  and  Lawrence,  and  there- 
fore there  could  be  no  interference  which 
would  justify  the  action.  We  do  not  think, 
under  the  authorities,  that  it  makes  any  dif- 
ference whether  there  was  a  contract  be- 
tween plaintiff  and  Lawrence  for  a  definite 
period  of  time  or  not.  There  was  a  service 
and  a  quasi  contract,  and  plaintiff  had  a 
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right  to  have  this  senrice  to  continue  free  c<f 
malicious  interference.  The  suit  is  beciuK 
of  a  malicious  and  wanton  interference  viti. 
plaintiff's  rights,  and  is  not  for  the  bretch 
of  any  contract. 

Counsel  •  for  appellees  cite  the  cases  of 
Hunt  y.  Simonds,  19  Mo.  583,  and  Orr  t. 
Home  Mut.  Ins.  Co.  12  La.  Ann.  253,  fS 
Am.  Dec.  770,  wherein  it  was  held  thst  an 
action  would  not  lie  against  the  officer? 
of  an  insurance  company,  combining  nA 
conspiring  to  wilfully  and  malicionslv  ia- 
jure  the  owner  by  refusing,  without  cauv. 
to  take  insurance  upon  his  boat,  whereby 
he  is  deprived  of  his  occupation,  and  com- 
pelled to  sell  the  boat.  We  say  of  tfae»* 
cases  that  they  are  decided,  one  in  1854  tci 
the  other  in  1857,  and  are  out  of  harmony 
with  modem  decisions  upon  this  subject. 
In  truth,  their  holding  is  expressly  repu- 
diated in  Eddy  on  Combinations,  vol  2, 
p.  613;  16  Am.  k  Eng.  Enc.  Law,  2d  ei 
p.  1111. 

There    may   be    some    early    authorities 
which  conflict  with  the  view  of  the  law  u 
nounced  in  this  case;  but  the  more  moden. 
and  more  just  decisions,  according  to  oui 
view,    sustain    our    conclusions.     We  wer? 
early  taught  that  one  of  the  maxims  of  tbe 
law  was  that  "there  is  no  wrong  without 
its  remedy."    Wanton  and  malicious  inter 
ference  with  one's  business,  with  the  pur- 
pose to  destroy  it,  is  a  wrong  that  will  b^ 
admitted  by  the  most  indifferent.    We  hard 
ly  think  it  necessary  to  pursue  the  discus- 
sion of  this  case  further. 
Reversed  and  remanded. 
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E.  C.  WHITE,  Respt., 
y. 
MISSOURI,   KANSAS,   k  TEXAS   RAIIr 
ROAD  COMPANY,  Garnishee,  AppU 

(—  Mo.  — ,  130  S.  W.  325.) 

Constitutional  law  —  prohibltini^  «ar- 
nishment  of  wages —>  class  le^slatioo. 

1.  A   statute   forbidding  garnisbmept 
the  wages  of  railroad  employees  under  >-■' 
in  value,  until  a  judgment  has:  been  r^  •« 
ered  against  the  debtor,  is  not  unixM>t'r. 
tional  class  legislation,  although  the  san 
prohibition  does  not  apply  to  other  cU-^  - 
of  employees,  nor  when  the  wages  due  art 
over  the  prescribed  amount. 

Same— -special  favors  to  railroads. 

2.  A  statute  exempting  the  wages  of  rr^ 

Note. —A  search  has  disclosed  no  rr 
case  in  which  the  question  as  to  exeini*. 
of  wages  of  railroad  employees  frottfir 
nishment    as    class    legislation     has    be--^ 
passed  upon. 
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road  employees  from  garnishment  is  not 
one  for  the  benefit  of  the  railroad  compa- 
nies, 80  as  to  render  it  unconstitutional  in 
granting  them  special  favors. 

(Woodson  and  Gantt,  J  J.,  dissent.) 

(June  21,  1910.) 

APPEAL  by  the  garnishee  from  a  judg- 
ment of  the  Circuit  Court  for  Pettis 
County  affirming  a  judgment  of  a  justice 
of  the  peace  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  upon  a  certain  promissory  note.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  P.  B.  Jackson  for  appel- 
lant. 

Messrs.  E.  C.  White  and  Barnett  St 
Barnett  for  respondent. 

Valliant,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  brought  suit  by  attachment  in 
a  justice's  court  against  one  York,  on  a 
promissory  note  for  $58.40  and  interest. 
The  railroad  company  was  summoned  as 
garnishee.  There  was  no  personal  service 
of  process  on  York.  He  was  brought  in  by 
publication  only  on  the  constable's  return 
of  non  est.  No  appearance  for  him  was 
entered,  and  nothing  of  his  was  reached  by 
the  attachment  except  the  debt  which  the 
railroad  company,  the  garnishee,  owed  him. 
The  garnishee,  by  its  answer  to  the  inter- 
rogatories, admitted  that  it  was  "indebted 
to  the  defendant  E.  P.  York,  a  married 
man,  the  heiad  of  a  family,  and  a  resident 
of  the  state  of  Missouri,  in  the  sum  of 
$76.90,  which  amount  is  for  services  ren- 
dered by  defendant  to  this  garnishee  during 
the  month  of  October,  1903,  and  will  be 
due  and  payable  on  or  about  the  let  day 
of  November,  1903.  Said  sum  is  for  wages 
earned  during  the  thirty  days  next  preced- 
ing its  becoming  due."  The  garnishee's 
answer  then  stated  that  no  judgment  had 
txvn  rendered  against  the  defendant;  that, 
the  amount  claimed  by  plaintiff  being  less 
than  $200,  and  the  amount  the  garnishee 
)ved  defendant  being  for  wages  owing  him 
is  an  employee  of  the  railroad  company,  it 
las  not  subject  to  garnishment,  but  was 
xempt  therefrom,  under  the  provisions  of 
l§  3447  and  3448,  Rev.  Stat.  1899  (Anno. 
^r.lt.  1906,  p.  1981).  There  was  no  denial 
»f  the  garnishee's  answer.  The  justice  ren- 
te red  judgment  against  the  garnishee  for 
7ti.90,  and  the  latter  appealed.  When  the 
.i;i«se  reached  the  circuit  court,  the  plain- 
iff  filed  a  motion  for  a  judgment  against 
Ml*  ;)rarni8h<%  on  the  admission  of  the  in- 
»Srnliii»!afl  in  its  answer,  notwithstanding 
\\p  provisions  of  §§  3447  and  3448,  Rev. 
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Stat.  1899,  which  plaintiff  alleged  were  un- 
constitutional because  they  were  in  conflict: 
First,  with  certain  sections  of  the  state  Con- 
stitution, to  wit,  §  53,  art.  4  (Anno.  Stat. 
1906,  p.  197) :  "The  general  assembly  shall 
not  pass  any  local  or  special  law"  in  refer- 
ence to  certain  subjects  specified,  among 
which  is,  "granting  to  any  corporation,  as- 
sociation, or  individual  any  special  or  kx- 
elusive  right,  privilege,  or  immunity."  Sec- 
ond, §  30,  art.  2  (Anno.  Stat.  1906,  p.  166)  : 
"No  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law." 
Third,  §  4,  art  2  (page  128) :  "All  per- 
sons have  a  natural  riffht  to  life,  liberty, 
and  the  enjoyment  of  the  gains  of  their  own 
industry."  Also  in  conflict  with  the  14th 
Amendment  of  the  Federal  Constitution: 
"Nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
laws."  The  circuit  court  sustained  the  mo- 
tion, and  rendered  judgment  against  the 
garnishee,  holding  that  the  statute  in  ques- 
tion was  unconstitutional.  From  that  judg- 
ment the  garnishee  prosecutes  this  appeal. 

There  is  no  dispute  of  the  facts  stated  in 
the  garnishee's  answer.  If  the  sections  of 
the  statute  ifi  question  are  in  violation  of 
any  of  the  provisions  of  the  Constitution, 
state  or  Federal,  set  out  in  the  motion,  the 
judgment  should  be  affirmed;  if  those  sec- 
tions were  the  result  of  a  lawful  legislative 
power,  the  judgment  should  be  reversed. 

The  two  sections  of  the  statute  being 
§§  3447  and  3448,  Rev.  Stat.  1899  (Anno. 
Stat.  1906,  p.  1981),  now  §§  2427  and  2428, 
Rev.  St.  Stat.  1910,  are  as  follows: 

"Sec.  3447.  Garnishment  not  to  issue, 
when  railroad  corporation. — ^That  hereafter 
no  garnishment  shall  be  issued  by  any  court 
in  any  cause  where  the  sum  demanded  is 
$200  or  less,  and  where  the  property  sought 
to  be  reached  is  wages  due  the  defendant 
by  any  railroad  corporation,  until  after 
judgment  shall  have  been  recovered  by  the 
plaintiff  against  the  defendant  in  the  action. 

"Sec.  3448.  Railroad  not  required  to  an- 
swer, when. — ^No  railroad  corporation  shall 
be  required  to  make  answer  to  any  inter- 
rogatories p^ropounded  to  it,  in  any  action 
against  any  person  to  whom  it  may  be 
indebted  on  account  of  wages  due  for  per- 
sonal services,  nor  shall  any  default  or  other 
liabilities  attach  because  of  its  failure  to  so 
answer  in  such  cases,  where  a  writ  of  gar- 
nishment was  issued  or  served  in  advance 
of  the  recovery  by  the  plaintiff  against  the 
defendant,  in  any  action  for  $200  or  less; 
and  any  jndji^ment  rendered  against  any  rail- 
road corporation,  fo^  its  said  failure  or  re- 
fusal to  make  answer  to  any  garnishment 
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80  issued  or  sensed  before  the  recovery  of 
final  judgment  in  the  action  between  the 
plaintiff  and  defendant  in  the  cases  men- 
tioned in  §  3447,  shall  be  void,  and  any 
officer  entering  said  judgment,  or  who  may 
execute  the  same,  shall  be  taken  and  con- 
sidered a  trespasser,  and  in  addition  thereto 
may  be  enjoined  by  any  court  having  juris- 
diction." 

Whilst  there  are  three  sections  of  the 
state  and  one  of  the  Federal  Constitation 
violated  by  this  statute,  according  to  the 
motion  filed  by  the  plaintiff  in  the  circuit 
court,  yet,  according  to  the  oral  argument 
and  brief  in  his  behalf  in  this  court,  the 
whole  contention  is'  narrowed  down  to  the 
proposition  that  it  is  arbitrary  class  legis- 
lation. According  to  respondent's  brief,  the 
statute  violates  the  14th  Amendment,  "in 
that  it  arbitrarily  undertakes  to  separate 
wage  earners  who  are  in  the  employ  of  a 
railroad  corporation  from  other  classes  of 
people  and  even  other  wage  earners;  and 
it  violates  §  63,  art.  4,  because  it  grants 
to  the  railroad  company  immunity  from 
garnishment  not  granted  to  others."  Just 
how  it  deprives  the  plaintiff  of  his  property 
without  due  process  of  law,  or  how  it  de- 
prives him  of  his  natural  right  to  life, 
liberty,  and  gains  of  his  industry,  there  is 
no  suggestion  in  his  brief,  and  we  perceive 
no  such  possible  effect.  But  the  argument 
is:  It  is  class  legislation;  it  shuts  the 
plaintiff  off  from  pursuing  his  writ  of  gar- 
nishment against  an  employee  of  a  rail- 
road Qompany  when  under  like  circum- 
stances he  could  attach  the  wages  of  an 
employee  of  any  other  kind  of  corporation 
or  of  an  individual;  it  shuts  him  off  from 
running  the  garnishment  to  recover  his 
small  debt,  whereas  a  creditor  with  a  debt 
of  over  $200  could  go  in  and  recover;  and 
it  shuts  him  off  from  pursuing  a  railroad 
company,  whereas,  if  it  were  any  other 
kind  of  employer,  the  process  of  garnish- 
ment could  be  used.  That  is  the  epitome  of 
the  argument. 

The  class  marked  out  for  favor  in  the  stat- 
ute is  the  class  of  railroad  employees 
covered  by  its  terms.  Incidentally,  the  rail- 
road company  receives  the  favor  of  freedom 
from  the  annoyance  which  constant  calls  to 
answer  as  garnishee  would  •entail;  but 
the  persons  really  protected  are  the  em- 
ployees whose  wages,  when  they  are  absent 
or  have  no  notice  of  a  suit,  cannot  be  at- 
tached. Section  3447  says  that,  when  the 
amount  sought  to  be  recovered  from  the 
employee  is  $200  or  less,  his  wages  shall 
not  be  touched  by  garnishment  until  there 
has  been  a  judgment  for  the  amount  against 
him.  Of  course,  there  can  be  no  judgment 
against  him  until  he  has  been  served  with 
summons.  The  statute  means  that  the 
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process  of  garnishment  should  be  ix^ith- 
held  until  the  employee  is  brought  into 
court  and  is  allowed  to  make  his  defense, 
if  any  he  has,  and  a  personal  judgnur.t 
rendered  against  him.  The  next  seciior., 
3448,  is  but  a  corollary  to  the  fonner,  and 
is  designed  to  secure  its  performance,  to 
render  more  certain  the  accomplishment  of 
its  purpose. 

It  is  eamesly  argued  that  the  statute  is 
vicious  class  legislation  because  it  is  in  the 
interest  of  railroad  corporations,  shielding 
them  as  a  class  from  the  process  of  garnish- 
ment, while  all  other  corporations  and  indi- 
viduals are  liable  to  that  process.    And  to 
exemplify  this  position,  attention  is  called 
to  the  fact  that  it  is  the  railroad  componT. 
and  not  the  employee,  that  is  prosecuting 
this  appeal;  and  not  only  that,  but  attor- 
neys of  other  railroad  companies  have  asked 
and   obtained   leave   to   come   in   as  am. a 
ourice,  and  file  briefs  and  make  oral  argu- 
ments to  sustain  the  statute.    The  railroad 
company  is  the  only  party  to  this  suit  who 
had  the  right  to  appeal  or  bring  the  cause 
to  this  court,  because  it  is  tiie  only  party 
against  whom  or  against  which  the  judg- 
ment was  rendered.     But,  aside  from  that, 
it  seems  like  a  narrow  view  to  attribute  no 
other  motive  than  that  of  a  pecuniary  in* 
terest  to  this  railroad  and  the  other  rail- 
road companies  who  have  shown  an  inter- 
est in  this  case.     The  onlv  selfish  interest 
a  railroad  company  could  have  in  the  matter 
is  to  be  freed  from  the  annoyance  of  beinc 
constantly  called  into  court  to  answer  as 
garnishee.     Its  real   pecuniary  interest  i» 
but  little,  if  any.    If  it  owes  the  employe*^, 
it  can  bring  the  amount  into  court  and  > 
paid  out  of  the  fund  in  its  hands  for  tV 
expenses  it  has  incurred  for  answering;  if 
it  owes  nothing,  or  if  the  amount  it  owe« 
is   not   sufficient   to   pay   what   the   court 
allows  for  the  expense  of  answering,  the 
garnishee  recovers  judgment  therefor  from 
the  attaching  creditor.     In  the  contempla- 
tion  of  the  law  of  garnishment  the   <rar* 
nishee  is  not,  in  the  first  instance,  considtfr^i 
as  an  adverse  party  in  the  litigation.    He 
is  a  disinterested  stakeholder,  ready  to  pay 
what  he  owes,  and  to  pay  it  to  whom  tie 
court   decrees.     He  becomes  an    adversary 
only  when  a  dispute  arises  over  his  answer. 
But  the  interest  taken  by  the  railroad  cf^m- 
panies  in  the  subject  of  this  suit  is  not  *.i^ 
be  attributed  alone  to  their  desire  to  av.i:: 
annoyance.     It  is  the  duty  of  the  m^i^ttr 
to  protect  his  servant.     Perhapa,  in  a  c'S^.- 
like   this,    such   is   not   the   master's   <hll^ 
to  the  extent  that  he  would  be  liable  if  1  ■" 
failed  to  give  such  protection;  but  above    i« 
legal  liability  he  has  a  moral  duty  to  pr^>- 
tect  his  servant  when  it  comes  in  his  way 
to  ao  so,  which,  whether  he  can  be  ^.>i:.- 
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pelled  to  perform  it  or  not,  is  of  sufficient 
consideration  to  justify  his  conduct  when 
he  does  perform  it.    This  moral  duty,  if  we 
call  it  nothing  else,  is  especially  incumbent 
on  railroad  corporations.    Their  employees, 
particularly   those    composing    their    train 
crews,  are  often  men  of  little  means,  small 
wages,   and    in    the   performance    of    their 
work  are  carried  hundreds  of  miles  away 
from  their  homes.     They   are  more   help- 
less in  many  respects   than  men   engaged 
in  other  kinds  of  business.    They  especially 
need  protection,  and,  if  in  such  case  the 
master  will  not  protect  his  servant,  who 
will  protect  him?    We  can  see  in  the  sub- 
ject now  under  consideration  a  blended  in- 
terest of  master  and  servant,  with  the  ser- 
vant's share  in   the   interest   alone   likely 
to  suffer  if  the  master  withholds  his  pro- 
tection. 

It  is  said  that,  if  the  statute  is  uncon- 
stitutional,   it   is   immaterial   whether    its 
purpose  be  to  protect  one  claas  or  another, 
the  railroads  or  their  employees,  and  that 
is  so.    But  when  the  validity  of  the  stat- 
ute is  assailed   on  the  ground  that  it  is 
class  legislation,  it  is  important  to  ascer- 
tain what  class  is  created,  so  that  we  can 
see  whether  there  was  legal  justification  for 
making  the  class.     Statutes  have  been  en- 
acted and  held  to  be  valid  which  make  rail- 
road   companies    a    class;    but    the    same 
reason  that  would  justify  making  railroads 
a  class  would  not  always  justify  hringing 
other  concerns  into  that  class.    Our  fellow 
servant  statute  of  1897  is  an  example  of 
that  kind  of  legislation.     And  the  statute 
giv^ing  railroad  companies  the  power  to  con- 
demn a  right  of  waj(  100  feet  wide  through 
jour  land  creates  railroad  companies  into 
a  class  for  that  purpose.     But  there  were 
good  reasons  for   that  classification;    rea- 
lms which  would  justify  the  imposing  of 
the  burden  upon  the  class  in  the  one  stat- 
ute, and  the  conferring  of  the  power  in  the 
other;   reasons  that  would  not  justify  the 
inclusion  of  other  concerns  in  either  of  those 
classes. 

In  the  case  at  bar,  if  the  purpose  of  the 
statute  in  question  was  to  create  railroad 
companies  into  a  class,  to  exempt  them  from 
the  burden  or  from  the  inconvenience  of  an- 
swering as  garnishees,  no  one  would  under- 
take to  defend  it  as  a  reasonable  classifica- 
tion. But  who  will  undertake  to  say  that 
the  general  assembly  intended  by  this  act 
to  create  railroad  companies  into  a  privi- 
leged class,  to  exempt  them  from  the  com- 
mon burden  borne  by  everybody  else? 
^Vhen,  in  the  legislative  history  of  this 
^tate,  has  the  general  assembly  ever  mani- 
fested such  partiality  to  railroad  companies 
IS  a  class,  partiality  in  which  there  was  no 
purpose  but  to  favor  the  class,  granting  to 
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them  a  special  privilege  without  any  con- 
ceivable benefit  to  the  public?  On  the  other 
hand,  when  we  think  of  the  employees,  their 
peculiar  helpless  condition,  in  the  predica- 
ment contemplated  by  this  statute,  we  see  a 
very  good  reason  for  the  classification.  A 
man  at  home,  or  whose  place  of  business 
is  near  his  home,  can  attend  the  justice's 
court  when  he  is  sued,  and,  either  with  or 
without  an  attorney,  defend  against  an  un- 
just suit.  But  if  an  unfair  plaintiff  has 
a  small  claim  against  a  brakeman  on  a 
freight  train,  against  which  claim  he  knows 
there  is  or  may  be  a  good  defense,  he  may 
watch  a  time  when  the  brakeman  is  gone, 
give  constructive  notice  by  publication,  seize 
his  wages,  and  thus  obtain  an  unconscion- 
able advantage.  Even  if  the  publication  was 
brought  to  the  notice  of  the  railroad  em- 
ployee, when  perhaps  he  was  500  miles 
away  from  home,  and  could  not  leave  his 
post  of  duty  without  sacrificing  his  po- 
sition, it  is  easy  to  conceive  how  he  would 
submit  to  wrong  rather  than  undertake  the 
expense  and  trouble  of  defending  the  suit 
for  the  small  amount  involved, — small,  per- 
haps, in  comparison  to  the  expense  and 
trouble,  though  not  small  in  comparison 
to  his  wages.  The  law  contemplates  that  a 
man  can  ordinarily  be  found  by  the  sheriff 
or  constable  in  the  county  in  which  he  lives, 
and  if  he  cannot  be  found  the  law  provides 
for  constructive  notice  to  him  as  to  one  who 
absconds  or  conceals  himself  to  avoid  the 
writ,  and,  as  a  general  rule,  that  is  fair. 
But  is  it  fair  to  this  class  of  men?  Are 
they  to  be  put  in  the  category  of  men  ab- 
sconding or  hiding  from  the  sheriff  or  con- 
stable? Or  if  the  general  assembly  should 
undertake  to  give  them  as  a  class  certain  ex- 
emption from  that  condition,  can  we  say 
that  it  is  arbitrary  classification? 

The  recoM  in  this  case  illustrates  what 
advantage  may  be  taken  of  a  railroad  em- 
ployee but  for  this  statute.  The  defendant 
in  this  case  is  a  resident  of  this  state. 
Then,  why  was  the  time  to  sue  chosen  when 
he  was  absent,  and  when  only  constructive 
notice,  which  in  fact  is  often  no  notice, 
could  be  given  ?  So  far  as  this  record  shows, 
this  man  knew  nothing  of  this  suit;  but, 
if  this  law  will  not  protect  him,  his  wages 
are  to  be  gathered  in  by  the  adroit  plaintiff 
whether  he  owed  the  debt  or  not.  This  case 
illustrates  only  one  aspect  of  the  condition 
to  which  the  statute  was  designed  to  apply. 
It  applies  as  well  to  a  nonresident  railroad 
employee  as  to  a  resident.  A  man  living  in 
Texas  having  a  disputed  claim  against  a 
railroad  train  man  who  lives  in  the  same 
town  may  send  his  claim  to  Missouri,  where 
it  is  likely  the  defendant  may  never  be,  and 
institute  suit  by  atttachment,  and  the  de- 
fendant never  hear  of  it  until  his  pay  day 
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comes,  and  he  finds  that  his  wages  have 
been  appropriated.  Is  it  possible  the  law- 
making power  of  this  state  cannot  regulate 
the  process  of  the  courts  of  the  state  to  pre- 
vent such  an  abuse  of  the  law? 

Without  the  statutory  provision  of  gar- 
nishment a  creditor  would  have  no  right  to 
seize  the  wages  of  hiB  debtor  uhtil  after  he 
obtained  judgment  on  his  debt.  The  stat- 
ute granting  the  right  may  direct  how  and 
to  what  extent  it  may  be  used,  and  a  per- 
son using  the  process  given  him  by  the  stat- 
ute has  no  right  to  complain  of  the  restric- 
tions or  conditions  imposed  by  the  very 
same  law  that  gives  him  the  right.  We  do 
not  mean  to  imply  that  a  statute  evidently 
designed  to  give  one  class  of  creditors  the 
property  of  their  debtor,  and  withhold  it 
from  another  class,  would  not  be  obnoxious 
to  the  Constitution,  state  and  Federal;  but 
we  do  say  that,  in  giving  such  process  to 
creditors  as  our  garnishment  statutes  give, 
it  is  in  the  power  of  the  general  assembly 
to  make  reasonable  exceptions,  and  the  cred- 
itor using  the  process  has  no  right  to  com- 
plain of  the  exception. 

The  statute  in  question,  designed  as  an 
amendment  to  the  statute  regulating  the 
process  of  garnishment,  was  enacted  in 
1899  (Acts  1899,  p.  221).  It  consists  of 
two  sections  only,  the  first,  which  is 
§  3447,  Rev.  Stat.  1899,  now  §  2427,  Rev. 
Stat.  1910,  is  in  these  words:  "That  here- 
after no  garnishment  shall  be  issued  by  any 
court  in  any  cause  when  the  sum  demanded 
is  $200  or  less,  and  where  the  property 
sought  to  be  reached  is  wages  due  the  de- 
fendant by  any  railroad  corporation,  until 
after  judgment  shall  have  been  recovered  by 
the  plaintiff  against  the  defendant  in  the 
action."  The  whole  force  and  effect  of  the 
act  is  contained '  in  that  section.  If  the 
2d  section  had  been  omitted  entirely,  the 
purpose  of  the  act  would  have  been  accom- 
plished completely.  The  effect  of  the  1st 
section  was  to  forbid  the  i^Buance  of  a  writ 
of  garnishment  in  such  case.  Such  a  writ 
issued  in  violation  of  the  terms  of  that  sec- 
tion would  be  an  illegal  writ,  under  which 
no  right  could  be  acquired,  no  obligation 
imposed.  The  party  protected  was  the  man 
whose  wages  were  thereby  shielded.  The 
class  created  was  the  class  composed  of  such 
men.  The  law  which  exempts  to  a  servant 
his  wages,  or  shields  his  wages  from  legal 
process,  cannot  be  said  to  be  a  law  for  the 
benefit  of  the  master.  The  2d  section 
(§  3448,  Rev.  Stat.  1899,  now  §  2428,  Rev. 
Stat.  1910)  is  designed  only  to  aid  in  the 
practical  accomplishment  of  the  purpose 
contained  in  the  Ist  section.  It  authorizes 
the  railroad  company  to  ignore  a  writ  of 
garnishment.,  if  one  issued  in  violation  of 
the  express  terms  of  the  1st  section  should 
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be  served  on  it.     There  is  just  this  niieb 
protection  to  the  railroad  oompany  in  that 
provision,    and   no    more,   to  vit^  but  for 
that  provision  the  railroad  company  vould 
be  bound  to   answer  the  writ,  or,  failing, 
let  a  judgment  by  default  go  against  it 
But  surely  it  cannot  be  said  that  the  general 
assembly    violates    the    Constitution  when 
it    says   that   the    railroad  company  nuy 
ignore  a  writ  which  the  law  has  expitssW 
forbidden  to  issue.     If  it  be  said  that  tite 
exemption    applies    only   to   railroads,  tbe 
answer    is:      It    is   against  railroadg  only 
that  the  writ  in   such  case  can  go.    Tbe 
wages   of   a   servant   can  be  reached  only 
by  garnishing  the  master.     We  are  satis- 
fied that  the  class  intended  to  be  benefited 
by  the  act  was  of  railroad  employees,  that 
the  railroad  companies  are  only  relativfh 
concerned,  and,  if  protected,  it  is  6o  only 
incidentally,  and  in  furtherance  of  the  pro- 
tection  designed   for   the  employees.    And 
we  are  also  satisfied  that  the  well-known 
conditions  that  surround  the  employees  of 
the    railroad    companies    are   sufficient  to 
justify    the    general    assembly   in   making 
a  class  of  them  for  the  purpose  indicated. 

It  is  suggested  that  but  for  this  statute  a 
resident  employee  of  the  said  railroad  com- 
pany whose  wages  are  exempt  from  execu- 
tion   or    attachment    might    be    sued   by 
attachment  in  another  state  through  vhicb 
the  railroad  ran,  his  wages  be  there  seized 
by  garnishment,  and  the  company  be  com- 
pelled by  judgment  to  pay  the  same  to  tbe 
plaintiff  in   that   suit,   and   Uiereafter  the 
employee     could     sue     here    and    recover; 
thus  the  railroad  company  would  be  sub- 
ject to  two  judgments  for  the  same  debt. 
ergo,  this  statute  is  for  the  benefit  of  th<- 
railroad    company.      If    the    statute,   al- 
though   aimed    to    protect    the    employee?, 
should  incidentally  afford  tbe  railroad  coa- 
panics  protection   from   such   a  wrong,  it 
would  be  no  reproach  to  the  statute.    But 
no  such  purpose  can  be  gathered  from  t!ie 
reading  of  the  statute,  and,  besides,  it  cod- 
fers  no  such  protection.     It  does  not  pre- 
vent a  creditor  suing  the  employee  in  as- 
other  state  and  there  seizing  his  wages  bj 
garnishment,   nor  does  it   prevent  the  em- 
ployee from  afterwards  suing  for  his  wa^ 
at  his  own  home  in  this  state.    But  in  sucit 
case,  independent  of  this  statute,  the  judg 
ment  of  the  court  in  the  other  state,  if  it 
was  a  court  of  competent  jurisdiction,  would 
be  a  perfect  defense  to  the  subsequent  suit 
here,  by  force  of  §  1,  art.  4,  U.  S.  Const- 
requiring  each  state  to  give  "full  faith  and 
credit  to  the     .     .     .     judicial  proceedings 
of  any  other  state." 

The  power  of  the  general  assembly  to  ea- 
act  class  legislation  has  so  often  been  con- 
sidered by  this  court  that  we  deem  it  a«- 
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eflsarj  now  to  do  no  more  than  to  refer  to 
some  of  the  cases.  The  well-establislied 
doctrine  of  this  court  on  that  subject  is 
that  class  legislation  is  not  an  offense 
against  the  Constitution  of  the  state  or 
of  the  United  States  if  it  is  based  on  rea- 
son, and  if  it  includes  all  persons  or  cor- 
porations coming  within  the  reason.  It 
is  impossible  to  make  all  laws  applicable 
to  all  persons  or  corporations;  classes  in 
fact  exist,  and  laws  must  be  made  to  apply 
to  them  as  classes.  The  general  assembly 
does  not  really  create  the  class,  although 
we  usually  speak  of  it  in  that  way.  The 
class  exists  by  its  very  nature  or  inherent 
conditions,  and  the  lawmaker  recognizes 
the  fact  and  makes  the  law  to  suit.  If 
there  is  reason  why  a  law  should  be  made 
to  apply  to  .a  particular  class,  the  lawmak- 
ing department  of  the  state  government 
has  authority  to  make  it,  unless  it  is  other- 
wise prohibited  by  the  Constitution.  Humes 
V.  Missouri  P.  R.  Co.  82  Mo.  231»  52  Am. 
Rep.  369;  Daggs  v.  Orient  Ins.  Co.  136  Mo. 
382,  35  L.R.A.  227,  58  Am.  St.  Rep.  638, 
38  S.  W.  85;  Geist  v.  St.  Louis,  156  Mo. 
647,  79  Am.  St.  Rep.  645,  57  S.  W.  766; 
Hamman  v.  Central  Coal  &,  Coke  Co.  156 
Mo.  232,  56  S.  W.  1091 ;  State  ex  rel.  Fath 
V.  Henderson,  160  Mo.  216,  60  S.  W.  1093. 
Those  are  a  few  of  the  decisions  on  this 
subject,  but  are  not  all  that  have  been 
cited  by  the  learned  counsel  for  appellant, 
as  reference  to  their  briefs  will  show;  but 
they  are  sufficient.  Decisions  of  the  Su- 
preme Court  of  the  United  States  are  also 
cited  to  the  same  effect,  and  answer  re- 
spondent's contention  in  reference  to  the 
Federal  Constitution. 

Respondent  relies  with  confidence  on  the 
decision  of  this  court  in  Re  Flukes,  157  Mo. 
125,  61  L.R.A.  176,  80  Am.  St.  Rep.  619, 
57  S.  W.  545.  In  that  case  the  legislature, 
in  §  2356,  Rev.  Stat.  1899  (Anno.  Stat. 
1906,  p.  1451),  had  undertaken  to  make 
it  a  misdemeanor  for  any  person  holding  a 
claim  for  a  debt  owing  by  a  person  resi- 
dent in  this  state,  to  send  it  out  of  the  state 
for  the  purpose  of  instituting  suit  on  it 
in  the  foreign  jurisdiction,  and  there  at- 
taching by  process  of  garnishment  against 
the  debtor's  employer  the  wages  due  him, 
when  the  employer  was  a  resident  of  this 
state  and  could  be  served  with  process  here. 
In  that  statute  the  legislature  was  making 
an  effort  to  extend  its  arm  across  the  state 
boundary  line,  and  prevent  a  creditor  from 
using  the  courts  of  another  state  for  the 
collection  of  his  debt.  There  was  some 
discussion  of  the  class  feature  of.  the  stat- 
ute; but  the  decision  really  turned  on  the 
point  that  the  statute  attempted  to  abridge 
the  right  of  the  citizen,  under  the  Federal 
Constitution,  to  go  anywhere  he  chose  in 
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the  United  Slates  and  institute  his  suit, 
without  being  subject  tO|  indictment  and 
punishment. 

But  it  is  argued  that,  conceding  the  rail- 
road employees  constitute  a  class  justifying 
special  legislation  in  their  behalf,  this  stat- 
ute is  bad  because  it  does  not  embrace  all 
railroad  employees.  If  the  reasons  for  class 
legislation  as  above  discussed  are  observed, 
the  legislature  might  recognize  the  exist- 
ence of  a  class  within  a  class;  for  a  class 
within  a  class  is  but  a  class,  and  it  may  be 
as  well  marked  as  is  the  larger  class  out 
of  which  it  is  formed,  and  if  the  statute 
embraces  all  those  who  come  within  its 
reason,  it  is  not  obnoxious  to  the  Consti- 
tution. The  argument  is  that  this  stat- 
ute reaches  only  those  railroad  employees 
whose  debts  amount  to  $200  or  less,  and 
that  drawing  the  line  at  that  maximum 
figure  is  arbitrary.  If  that  fact  creates  a 
class  within  a  class,  it  cannot  be  denied  that 
the  statute  reaches  everyone  within  that  in- 
terior class.  In  point  of  fact  the  statute 
applies  to  every  railroad  employee  who  is 
sued  by  attachment  for  a  sum  not  exceed- 
ing $200.  It  was  evidently  the  purpose 
of  the  legislature  to  provide  for  cases  when 
the  amounts  sued  for  were  so  small  tliat  the 
defendants  could  not  afford  to  abandon 
their  posts  of  duty,  and  come,  at  a  great 
distance  and  expense,  to  defend  the  suits. 
If  that  was  the  purpose  of  the  law,  the  law- 
maker had  to  draw  the  line  at  some  point 
to  designate  what  was  considered  a  small 
amount;  and,  wherever  the  line  might  have 
been  drawn,  it  would  have  been  subject  to 
the  same  criticism  that  is  now  made.  If 
the  line  had  been  drawn  at  $25  or  $50,  it 
would  not  have  protected  one  who  was 
sued  for  $26  or  $51. 

If  the  legislature  had  authority  to  pass  a 
statute  affording  protection  to  the  class  of 
persons  named,  it  had  the  authority  to 
draw  the  line,  and  the  courts  have  no 
authority  to  question  the  wisdom  of  their 
demarcation.  A  statute  designed  to  shield 
the  wages  of  a  railroad  employee  without 
limit  as  to  the  amount  sued  for,  shielding 
the  salaries  of  the  big  as  well  as  the  wages 
of  the  little,  could  not  stand,  because  there 
would  be  no  reason  or  justice  on  its  face. 
But  a  statute  aimed  to  protect  an  employee 
from  an  abuse  of  the  process  of  garnishment 
on  a  claim  too  small  to  justify  him  in  leav- 
ing his  post,  and  coming  a  distance  to  make 
his  defense,  has  both  reason  and  justice 
to  support  it;  in  fact,  the  statutes  concern- 
ing garnishments,  without  this  provision, 
would  be  a  weapon  that  could  be  used  to 
great  injustice,  and  we  doubt  not  that  it 
was  to  prevent  that  abuse  that  this  act  was 
passed.  We  must  remember  that  this  act 
does  not  deprive  the  creditor  entirely  of  the 
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writ  of  garnishment  in  such  case,  but  only 
postpones  him  ilntil  he  gets  a  judgment 
on  his  claim.  It  is  argued  that  this  stat- 
ute applies  to  all  railroad  employees  regard- 
less of  their  station  or  the  amount  of  their 
wages,  the  line  being  drawn  only  at  the 
amount  of  the  debt  sued  for,  and  that 
therefore  it  cannot  be  said  that  it  was 
aimed  to  cover  only  the  small  wage 
earner.  That  is  an  argument  on  the  letter 
rather  than  on  the  spirit  of  the  law.  Qui 
hceret  in  lit  era,  hcerei  in  cortice.  Who  can 
read  tliis  statute  without  seeing  that  it 
was  to  protect  that  class  of  small  wage 
earners  whose  calling  carried  them  away 
from  home;  and  who  can  reflect  on  it 
without  seeing  that  that  is  its  practical  ef- 
fect? If  the  statute  had  gone  on  to  specify 
the  amount  of  wages  the  man  was  to  earn 
in  order  to  come  within  its  terms,  the  same 
criticism  that  is  now  made  in  reference  to 
the  amount  of  the  debt  sued  for  would  be 
made  in  reference  to  the  amount  of  wages 
specified.  If  the  statute  drew  the  line  at  $60 
a  month,  the  complaint  would  be  that  it  ex- 
cluded from  its  protection  the  man  whose 
wages  were  $61  a  month.  If  the  lawmaker 
thought  that  a  station  agent  or  a  clerk  in  an 
office,  or  a  man  whose  position  was  high 
enough  to  command  a  large  salary,  was  not 
as  apt  to  be  subjected  to  the  abuse  that  the 
statute  was  aimed  to  correct  as  one  whose 
duties  called  him  away  from  home,  and  for 
that  reason  left  the  statute  more  general 
than  it  might  have  been,  we  cannot  say  that 
the  conclusion  was  unreasonable,  nor  can  we 
condemn  the  statute  because  possibly  it 
might  cover  a  case  not  contemplated.  When 
a  statute  is  designed  to  correct  a  well-known 
evil,  there  is  no  use  to  encumber  it  with 
words  to  exempt  from  its  effect  a  condition 
which,  though  possible,  is  unlikely,  and 
which  would  rarely,  if  ever,  occur. 

It  is  argued  also  that  this  statute  by  an 
arbitrary  line  creates  a  class  of  preferred 
creditors,  allowing  those  whose  claims  are 
for  $201  or  more  free  to  sue  out  a  writ  of 
garnishment,  while  excluding  those  whose 
claims  are  $200  or  less.  Whatever  may  be 
said  as  to  the  effect  of  the  statute,  it  cer- 
tainly cannot  be  claimed  that  its  purpose 
was  to  give  one  class  of  creditors  a  privilege 
over  another  class.  It  is  as  difficult  to 
imagine  that  the  general  assembly  had  in 
mind  the  intention  to  create  a  preferred 
class  of  creditors,  drawing  the  line  at  $201, 
as  it  is  to  imagine  the  intention  to  create 
a  particularly  preferred  class  consisting 
alone  of  railroad  companies.  The  purpose 
of  the  statute  was  not  to  prefer  a  class  of 
creditors  or  a  class  of  railroads,  and,  if 
the  effect  is  to  give  an  incidental  pref- 
erence to  creditors  whose  claims  are  more 
than  $200,  that  consequence  cannot  defeat 
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the  statute,  if  its  purpose  wts  to  acwoi- 
plish  an  object  which  tiie  general  asaeublr 
had  a  right  to  accomplish  and  in  the  main 
does  accomplish.  As  already  said,  then 
would  be  neither  reason  nor  justice  in  with- 
holding the  writ  of  gamishmint  from  all 
creditors,  regardless  of  the  amount  of  their 
claims,  and  thus  shield  the  Urge  sal&riei 
as  well  as  the  little  wages;  but  there  ii 
both  reason  and  justice  in  withholding  from 
the  creditor  whose  claim  is  so  small  as  not 
to  justify  the  defense  involving  abandon- 
ment of  post  as  well  as  expense,  the  rigbt 
to  seize  the  wages  of  the  debtor  until  bii 
claim  is  in  judgment,  and,  as  also  alreadr 
said,  if  the  aim  was  to  cover  only  sucli 
small  cases,  the  line  had  to  be  drawn  80D^ 
where,  and  it  was  for  the  lawmaker  to  sar 
where. 

This  statute  is  not  designed  to  shield  a 
railroad  employee  from  the  payment  of  aa 
honest  debt,  but  only  to  protect  him  from 
the  abuse  that  might  be  made  of  the  writ 
of  garnishment  to  his  injury  in  his  abeenc- 
It  gives  him  a  chance  to  be  heard  before 
his  wages  are  taken,  a  chance  be  woolii 
be  less  likely  to  have,  on  account  of  tU 
nature  of  his  daily  work,  than  persons  en- 
gaged in  other  business.  We  hold  that 
§§  3447  and  3448,  Rev.  SUt.  1899,  now 
§§  2427  and  2428,  Rev.  Stat  1910,  are  n- 1 
obnoxious  to  any  of  the  mandates  of  either 
the  state  or  Federal  Constitution. 

The  judgment  is  reversed. 

Fox,  Ch.  J.,  and  Tdiinm  and  Graves,  JJ- 
concur. 

Woodson,  J.,  dissenting: 

This  is  a  suit  by  attachment  institute! 
by   plaintiff  against   E.   P.  York  before  * 
justice  of  the  peace  of  Pettis  county,  cd  a 
note  for  $58.40,  executed  by  the  latter  v 
one  Lukenbill,  who  indorsed  it  to  plainti- 
The  defendant  railroad  company  was  dii> 
served  as  garnishee  in  the  cause.    The  o 
fendant  York  was  a  resident  of  this  sts:> 
but  personal  service  could  not  be  had  nf^*: 
him,  and  in  due  time  and  in  proper  fore 
he  was  served  by  publication,  as  was  ant}<* ' 
ized  by  statute  in  such  cases.    The  garni sV 
answered  and  admitted  that  it  was  '^indeM 
ed  to  the  defendant  Y'ork,  a  married  ma- 
the  head  of  a  family,  and  a  resident  of  tLf 
state   of   Missouri,   in   the  sum  of  $76.:" 
which  amount  is  for  services  rendered  b; 
defendant    to    this    garnishee    daring  V'\ 
month  of  October,   1903,   and  will  be  d;. ! 
and  payable  on  or   about  the  Ist  daf  otl 
November,   1903.     Said   sum  is  for  wa^ 
earned   during   the    thirty   days  next  p^* 
ceding  its  becoming  due.  Further  answer. V 
this  garnishee   says   that   it  is  sommca^ 
into  court  by  virtue  of  a  summons  in  ga:- 
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nishment,  based  upon  a  writ  of  attachment;    debtors  of  the  defendant;  and,  fourth,  all 


that  a  judgment  has  never  been  rendered 
against  the  defendant  E.  P.  York  in  favor 
of  E.  C.  White;  that  the  sum  sought  to  be 
reached  by  this  proceeding  is  less  than 
$200,  and  is  wages  earned  by  the  defendant 
York  as  an  employee  of  this  garnishee,  a 
railroad  corporation;  and  that  under  the 
provisions  of  §  3447,  Rev.  Stat.  1899,  said 
railroad  company  is  not  subject  to  garnish- 
ment in  this  case.  Wherefore,  having  fully 
answered,  said  garnishee  prays  that  it  be 
discharged  with  its  costs,  and  that  it  be 
allowed  $6  for  its  attorney  fee  and  expenses 
herein."  The  justice  rendered  a  judgment 
by  default  in  favor  of  the  plaintiff  against 
the  ^.efendant  York  for  the  sum  of  $02.76, 
and  against  the  garnishee,  the  railroad 
company,  for  the  sum  of  $76.90,  the  amount 
owed  by  it  to  York.  The  garnishee  duly  ap- 
pealed the  cause  to  the  circuit  court.  There 
was  no  dispute  as  to  the  facts  of  the  case. 
It  was  virtually  conceded  that  they  were 
as  stated  in  the  pleadings.  Judgment  was 
again  rendered  in  favor  of  plaintiff  and 
against  the  defendants.  From  this  judg- 
ment the  garnishee,  the  railroad  company, 
appealed  to  this  court. 

1.  The  validity  of  this  judgment  depends 
upon  the  constitutionality  of  §§  3447  and 
3448,  Rev.  Stat.  1899.  If  constitutional, 
then  the  judgment  should  be  reversed;  but, 
if  unconstitutional,  then  it  should  be  af- 
firmed. 

Counsel  for  respondent  contends  that  said 
sections  violate  that  clause  of  §  63  of  article 
4  of  the  Constitution  which  provides  that 
the  legislature  shall  not  pass  any  law 
"granting  to  any  corporation,  association,  or 
individual  any  special  or  exclusive  right, 
privilege,  or  immunity."  In  order  to  deter- 
mine whether  or  not  the  statutes  in  question 
grant  any  special  privilege  or  immunity 
from  garnishment  to  the  appellant,  or  spe- 
cial privilege  to  any  creditors  of  railroad 
employees,  we  must  first  ascertain  who  are 
subject  to  garnishment  under  the  general 
garnishment  laws  of  the  state,  and  who  may 
avail  themselves  of  them.  Section  3433, 
Rev.  Stat.  1899  (Anno.  Stat.  1906,  p.  1971), 
governs  this  matter,  and  reads  as  follows: 
"All  persons  shall  be  subject  to  garnishment, 
on  attachment  or  execution,  who  are  named 
as  garnishees  in  the  writ,  or  have  in  their 
possession  goods,  moneys,  or  effects  of  the 
defendant  not  actually  seized  by  the  officer, 
and  all  debtors  of  the  defendant,  and  such 
others  as  the  plaintiff  or  his  attorney  shall 
direct  to  be  summoned  as  garnishees."  By 
that  section  of  the  statutes,  all  persons  are 
subject  to  garnishment  who  are:  First, 
named  as  garnishees  in  the  writ;  second,  or 
have  in  their  possession  goods,  moneys,  or 
effects  of  defendant  not  seized;  third,  all 
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such  other  persons  as  the  plaintiff  shall  di- 
rect to  be  summoned  as  garnishees.  That 
section  is  very  sweeping  and  comprehensive 
in  its  provisions.  It  authorizes  garnish- 
ment proceedings  against  all  persons  named 
in  the  writ  of  garnishment,  and  all  per- 
sons who  have  in  their  possession  any 
goods,  moneys,  or  effects  of  the  defendant  in 
the  suit,  and  all  persons  who  are  indebted 
to  such  defendant.  In  other  words,  it  in- 
cludes every  person  in  the  state  against 
whom  a  judgment  in  garnisliment  proceed- 
ings could  be  rendered.  It  is  general  and 
uniform  in  its  operation  throughout  the  en- 
tire state,  and  exempts  no  one  therefrom; 
not  even  railroad  companies,  as  is  shown  by 
the  numerous  judgments  which  have  been 
rendered  against  them  in  such  proceedings, 
and  affirmed  by  this  court. 

But  how  about  §$  3447  and  3448?  They 
exempt  railroad  companies  from  garnish- 
ment proceedings  in  all  cases  where  the 
amount  demanded  of  the  defendant  in  the 
suit  does  not  exceed  $200,  without  the  claim 
has  been  first  reduced  to  a  judgment.  That 
immunity  is  not  granted  or  extended  to 
any  other  corporation,  association,  or  indi- 
vidual in  the  state,  nor  is  it  extended  to 
them  in  any  case  where  the  sum  sought  to  be 
recovered  against  the  defendant  employee  in 
the  case  exceeds  the  sum  of  $200.  If  that  is 
not  a  special  privilege  or  immunity  granted 
to  the  railroad  companies  of  the  state,  then 
those  words  as  used  in  said  constitutional 
provision  have  lost  their  meaning.  That  is 
axiomatic.  The  mere  statement  of  the  prop- 
osition shows  that  these  statutes  grant  to 
railroad  companies,  and  none  other,  immu- 
nity from  garnishment  where  the  amount  of 
the  indebtedness  to  the  plaintiff  does  not 
exceed  $200.  It  would  be  just  as  absurd, 
to  my  mind,  to  undertake  to  argue  that 
proposition,  as  it  would  be  to  argue  that 
two  and  two  are  four. 

Counsel  for  appellant  attempted  to  escape 
the  effects  of  this  conclusion  by  argument 
that  the  immunity  so  granted  by  said 
statutes  to  railroad  companies  was  in  reali- 
ty granted  for  the  benefit  of  the  railroad 
employees.  I  do  not  so  understand  it,  for 
the  reason  shown  on  their  face  they  were 
enacted  primarily  for  the  benefit  of  the 
railroad  companies  themselves,  and  only 
incidentally  do  they  benefit  their  employ- 
ees. But  even  that  would  be  just  as  obnox- 
ious, for  the  reason  that  railroad  employ- 
ees under  that  provision  of  the  Consti- 
tution are  no  more  entitled  to  special  privi- 
leges, benefits,  or  immunities  than  are  the 
railroads  themselves. 

In  addition,  during  oral  argument  of  this 
case,  counsel  for  appellant  stated,  in  open 
court,  in  substance,  that  the  railroad  com- 
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panies  were  deeply  interested  in  the  result  | 
of  this  case,  for  the  reason  that  they  had 
been  compelled  to  pay  claims  twice,  amount- 
ing annually  to  thousands  of  dollars,  on  ac- 
count of  creditors  of  the  resident  employees 
of  his  company  selling  to  nonresidents  of  the 
state,  in  order  to  evade  our  exemption  laws, 
who  would  bring  suit  thereon  by  attachment 
in  the  courts  of  some  foreign  state  through 
which  the  road  ran,  and  garnish  the  com- 
pany for  the  wages  due  the  employee,  and 
recover  judgment  against  it  in  said  garnish- 
ment proceeding,  which  it  was  compelled  to 
pay,  because  the  wages  of  residents  of  this 
state  were  not  exempt  by  the  laws  of  said 
foreitni  state;  and  that  subsequent  thereto 
the  said  employee  would  sue  the  company 
in  the  courts  of  this  state  for  the  same 
wages  which  had  been  garnished  in  the  for- 
eign state,  and  said  company  would  be  re- 
quired by  the  courts  of  this  state  to  pay 
said  wages  a  second  time  to  the  resident 
employee,  because  they  were  exempt,  as 
stated,  under  the  laws  of  this  state,  and 
would  not  recognize  the  payment  made  in 
the  foreign  state. 

My  personal  experience  while  on  the  cir- 
cuit bench  taught  me  that  all  counsel  stated 
in  that  regard  was  only  too  true,  which  facts 
induced  the  writer  to  draw  the  act  referred 
to  in  the  case  of  Re  Flukes,  157  Mo.  125, 
51  L.R.A.  170,  80  Am.  St.  Rep.  619,  67 
S.  W.  545,  which  was  intended  to  protect 
both  the  employer  and  employee  from  the 
evils  of  sucli  foreign  attachments  and  gar- 
nishments. But  this  court  in  the  case 
held,  and  properly  so  in  my  judgment, 
that  said  act  was  unconstitional ;  and,  if 
these  statutes  were  enacted  for  the  same 
purpose,  they,  for  the  same  reason,  should 
also  be  held  unconstitutional. 

It  cannot,  therefore,  be  truthfully  said 
that  these  sections  of  the  statutes  were  en- 
acted for  the  sole  or  primary  benefit  and 
protection  of  railroad  employees;  but  they 
were,  as  before  stated,  enacted  primarily 
for  the  protection  of  the  railroad  companies, 
for  ultimately,  as  shown  by  said  statement 
of  counsel,  before  tlieir  enactment  the  com- 
panies were  compelled,  first,  to  pay  the 
wages  of  the  foreign  garnishing  creditor, 
and,  second,  to  pay  them  to  the  employee, 
who  again  sued  the  company  therefor  in  the 
courts  of  this  state,  thereby  showing  that 
the  employee  was  ultimately  out  nothing 
except  the  delay  in  the  use  of  his  money. 
So,  if  the  question  as  to  benefits  conferred 
by  these  statutes  is  to  determine  their  ap- 
plication, then  clearly  they  should  apply 
more  strongly  to  the  railroad  companies 
than  to  the  employees  of  those  companies. 
Tbe  argument,  therefore,  advanced,  to  the 
cfi'ect  that  this  exemption  from  garnishment 
was  made  for  the  benefit  of  employees,  in- 
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stead  of  for  the  benefit  of  the  railroad  com- 
panies, is  unsound,  regardless  of  the  per- 
sons for  whose  benefit  the  statute  was  en- 
acted. 

But  in  my  judgment  the  question  as  to 
which  of  the  parties  these  statutes  bene  tit 
the  most  has  nothing  to  do  with  the  deter- 
mination of  the  constitutionality  of  these 
sections.  If  they  grant  special  privileges 
or  immunity  to  appellant  or  to  anyone  el«, 
they  are  void.  The  language  of  the  sectioiu 
should  be  borne  in  mind.  They  do  not  un- 
dertake to  bestow  some  affirmative  >>enefit 
upon  the  railroads  of  the  state;  but  they 
undertake  to  grant  immunity  from  gtrniish- 
ment  to  them  where  the  sum  sou<;ht  t;>  be 
collected  from  the  employee  is  less  thu 
$200,  while  all  other  employers  in  the  «uite 
are  required  to  answer  and  defend  apain^t 
all  garnishment  proceedings,  regard Il-s*:  of 
the  amount  claimed  of  their  emplovef^s.  If 
the  statutes  in  question  had  exempt.Hl  rail- 
road companies  from  all  gamishr^ont  pro* 
ceedings,  instead  of  from  all  th-^^^e  for 
sums  less  than  $200  due  their  eciplojees, 
which  they  do,  then  quite  a  diflTerent  propo- 
sition would  be  presented  for  determinatioo. 

Immunity  is  primarily  an  exemption  from 
the  performance  of  some  charge,  duty,  office, 
tax,  imposition,  or  penalty.  The  benefits 
conferred  by  such  a  grant  do  not  consist  of 
affirmative  matters  bestowed  upon  the  gran- 
tee, but  is  an  exemption  from  the  perform- 
ance of  some  legal  duty,  or  the  payment  of 
some  penalty  imposed.  If,  tested  by  this 
rule,  which  is  clearly  the  proper  one  (for 
tne  reason  that  we  must  presume  that  tbe 
legislature  in  the  use  of  the  word  'immu- 
nity" used  it  in  its  plain  or  ordinary  and 
usual  sense),  then  the  two  sections  of  tie 
statutes  under  consideration  have  no  ap- 
plication to  railroad  employees,  except  in- 
cidentally, as  before  stated,  because  ther 
neither  confer  any  privilege  upon  them, 
nor  do  they  exempt  them  from  the  perform- 
ance of  any  legal  duty  or  from  the  paym^ct 
of  any  penalty;  but  they  do,  upon  the  oth**r 
liand,  undertake  to  excuse  and  exempt  rail- 
road companies  from  the  legal  duty  to  an- 
swer garnishment  proceedings,  author! zx^d  to 
be  instituted  against  them  and  all  other  per- 
sons by  said  §  3433,  before  quoted,  re- 
gardless of  the  amount  due.  I  entertain  no 
doubt  but  what  said  §§  3447  and  344S  are 
violative  of  said  §  53  of  the  Constituti.'p. 

2.  Counsel  for  respondent  also  insists  t^ «.: 
said  §§  3447  and  3448  offend  against  $  1 
of  the  14th  Amendment  of  the  Constituti-  r 
of  the  United  States,  which  provide*,  am  .nc 
other  things,  that  no  state  "shall  mia.e 
or  enforce  any  laws  .  .  .  nor  deny  f* 
any  person  within  its  jurisdiction  tbe  e-qu-i 
protection  of  the  laws." 

Those  sections  of  the  statute,  in  sub^tanee. 
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provide  that  a  railroad  company  shall  not  be 
garnished  for  the  wages  due  any  of  its  em- 
ployees where  the  sum  sought  to  be  re- 
covered from  such  employee  is  less  than 
$200,  without  the  claim  against  him  has 
first  been  reduced  to  judgment.  In  other 
words,  all  persons  who  have  claims  against 
any  railroad  employee  for  a  sum  in  excess 
of  $200  may  sue  him,  and  garnish  the  rail- 
road company  for  any  wages  due  him, 
without  first  reducing  his  claim  to  a  judg- 
ment; but  if  his  claim  is  for  $200  or  less, 
then  he  cannot  garnish  the  company  until 
after  the  claim  is  reduced  to  final  judg- 
ment, which  in  most  cases  of  attachment, 
as  we  all  know,  would  practically  amount 
to  a  denial  of  justice;  while  another  person 
with  a  claim  for  any  sum  over  $200  could 
attach  and  garnish  the  company,  and  there- 
by recover  his  debt  before  the  employee 
could  collect  his  wages  from  the  company  or 
leave  the  state;  but  in  either  of  said  cases 
the  person  whose  claim  was  for  less  than 
$200  could  never  collect  a  cent  from  the 
same  employee,  if  he,  after  suit  brought, 
should  see  proper  to  collect  or  assign  his 
wages  or  leave  the  state  before  his  claim 
eould  be  reduced  to  judgment. 

If  these  statutes  are  constitutional  and 
valid,  then  one  of  two  merchants,  for  in- 
stance, doing  business  side  by  side  in  the 
city  of  St.  Joseph,  might,  where  he  had  sold 
to  a  railroad  employee  a  bill  of  goods  for 
the  sum  of  $201,  sue  him  therefor  in  any 
court  of  competent  jurisdiction,  and  garnish 
the  railroad  company  for  which  he  was 
working,  without  first  reducing  his  claim 
for  the  goods  to  a  judgment,  and  recover 
his  money;  while  the  other  merchant  who 
had  sold  him  but  $200  worth  of  goods  or 
less  could  not  garnish  the  railroad  company 
until  after  he  had  reduced  his  claim  to 
judgment.  And  if  the  employee  should  hap- 
pen to  be  a  nonresident  of  the  state,  or  had 
concealed  himself  so-  that  the  ordinary  proc- 
ess of  law  could  not  be  served  upon  him, 
then  the  latter  merchant  could  never  reduce 
his  claim  to  judgment,  as  is  required  by  said 
§  3447,  for  the  obvious  reason  that  personal 
service  could  not  be  had  upon  him,  the  em- 
ployee; and,  consequently,  if  that  section 
of  the  statute  is  valid,  then  said  merchant 
could  not  garnish  the  employee's  wages,  for 
the  equally  obvious  reason  that  his  claim 
has  not  been  reduced  to  judgment,  which, 
according  to  that  section,  is  a  prerequisite 
to  the  right  of  garnishment.  So  it  is  thus 
seen  that  in  all  cases  where  the  employees 
are  nonresidents  of  the  state,  or  where  they 
have  concealed  themselves  so  that  the  ordi- 
nary process  of  law  cannot  be  served  upon 
them,  the  merchant  who  sells  to  him  $200 
worth  of  goods  or  less  is  absolutely  deprived 
of  all  legal  remedy*  He  can  neither  secure 
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a  personal  judgment  against  such  an  em- 
ployee, for  the  reason,  as  before  stated,  per- 
sonal service  cannot  be  had  upon  him,  nor 
can  he  sue  by  attachment  and  garnish  such 
an  employee's  wages,  for  the  reason  that, 
according  to  §  3447,  he  must  first  reduce 
his  claim  to  judgment  before  he  can  garnish 
the  employee's  wages  in  the  hands  of  rail- 
road companies. 

Is  that  equal  protection  of  the  law  within 
the  meaning  of  the  constitutional  provision 
before  mentioned?  Clearly  not.  It  is  class 
legislation  of  the  simplest  form.  Here  are 
two  merchants  doing  business  side  by  side  in 
the  same  city;  one  sells  the  same  railroad 
employee  $201  worth  of  merchandise,  and 
the  other  sells  him  $200  worth.  The  first 
may  sue  and  garnish  the  railroad  com- 
pany before  judgment  is  obtained  against 
the  employee,  and  thereby  collect  his  debt, 
simply  because  his  claim  is  for  $201;  but 
the  valuable  right  of  garnishment  is  with- 
held from  the  other  merchant  simply  be- 
cause his  claim  was  for  $1  less,  and  he  is 
thereby  deprived  of  all  remedy. 

This  court  and  the  Supreme  Court  of  the 
United  States  have  frequently  held  that  the 
constitutional  provision  before  mentioned 
does  not  prevent  legislation  which  embraces 
all  persons  or  things  that  rationally  belong 
to  the  same  class  and  are  similarly  situ- 
ated and  upon  whom  it  must  operate 
equally  and  uniformly.  State  ex  rel.  Hadley 
V.  Standard  Oil  Co.  218  Mo.  1,  loc.  cit.  369, 
116  S.  W.  902,  and  cases  cited.  But  the 
Supreme  Court  of  the  United  States,  in  the 
case  of  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  165 
U.  S.  160,  41  L.  ed.  666,  17  Sup.  Ct.  Rep. 
255,  expressly  held  that  the  purpose  of  that 
provision  was  to  prevent  legislation  which 
embraces  within  its  provisions  and  affects 
only  a  portion  of  the  persons  or  things 
which  rationally  belong  to  the  same  class, 
and  who  are  similarly  situated.  The  rule 
there  announced  applies  to  and  fits  the  facts 
of  the  case  at  bar  as  perfectly  as  a  glove  fits 
the  hand.  The  two  merchants  suggested 
belong  rationally  to  the  same  class,  as  do 
also  their  claims;  but,  as  before  shown, 
the  statutes  in  question  do  not  operate  uni- 
formly upon  them  or  their  claims,  or  upon 
all  others  who  are  similarly  situated.  So, 
in  the  case  at  bar,  the  statutes  in  question 
would  not  apply  to  any  other  person  who 
rationally  belongs  to  the  class  to  which 
respondent,  White,  belongs  whose  demand 
against  the  railroad  employee  exceeds  $200. 
In  other  words,  these  statutes  deny  White's 
right  to  garnish  the  appellant,  while  they 
permit  all  other  persons  that  right  whose 
demands  are  for  more  than  $200  notwith- 
standing the  fact  that  he  belongs  to  the 
I  same  class  to  which  they  belong,  and  not- 
*  withstanding  the  further  fact  that  all   of 
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their  demands  are  based  upon  identically 
the  same  claims,  or  belong  to  the  same 
class  or  character  of  claims,  differing  only 
in  amounts,  and  probably  differing  only  a 
few  cents  or  dollars  in  many  cases. 

In  the  discussion  of  a  similar  question, 
Judge  Sherwood,  in  the  case  of  State  ▼. 
Walsh,  136  Mo.  400,  loc.  cit.  406,  35  L.R.A. 
231,  37  S.  W.  1112,  1113,  speaking  for  the 
full  court,  in  division  1,  said:  "Now,  it  is 
a  rule  of  long-established  construction  in 
this  state,  a  rule  so  well  settled  that  it 
admits  no  contravention,  'that  a  statute 
which  relates  to  persons  or  things  as  a  class 
is  a  general  law,  while  a  statute  which 
relates  to  particular  persons  or  things  of  a 
class  is  special.'  State  ez  rel.  Lionberger 
V.  ToUe,  71  Mo.  660;  State  ex  rel.  Harris 
V.  Herrmann,  75  Mo.  340;  State  v.  Julow, 
129  Mo.  163,  29  L.R.A.  257,  50  Am.  St.  Rep. 
443,  31  S.  W.  781." 

The  statutes  involved  in  the  case  at  bar, 
as  before  shown,  and  as  appears  upon  their 
face,  were  enacted  for  the  purpose  of  exempt- 
ing railroad  companies  from  garnishment 
for  wages  due  their  employees,  where  the 
amoimt  claimed  did  not  exceed  $200;  and 
at  the  same  time  authorizes  a  portion  of  a 
certain  class  of  creditors  to  garnish  rail- 
road companies  for  the  purpose  of  collect- 
ing their  claims  against  railroad  employees, 
but  withholds  that  same  valuable  right 
from  the  remaining  portion  of  that  same 
class,  whose  claims  are  of  the  same  charac- 
ter and  class  as  are  those  of  the  former, 
differing  only  in  amounts. 

The  case  of  Re  Flukes,  157  Mo.  125,  51 
L.RA.  176,  80  Am.  St.  Rep.  619,  57  S.  W. 
545,  held  §  2356,  Rev.  Stat.  1899,  to  be  un- 
constitutional, null,  and  void  for  violating 
not  only  the  Constitution  of  the  United 
States,  but  also  for  the  reason  that  it  did 
violence  to  said  §  53  of  our  Constitution. 
That  statute  was  designed  to  prevent  resi- 
dents of  this  state  from  assigning  or  sending 
out  of  this  state  claims  due  and  owing  them 
by  other  residents  of  this  state,  for  the 
purpose  of  having  instituted  a  suit  thereon 
in  the  courts  of  another  state,  with  the 
view  of  garnishing  the  wages  of  said  resi- 
dent debtors,  and  thereby  evade  our  stat- 
utes which  exempt  certain  wages  from  gar- 
nishment and  execution.  This  court,  in 
speaking  of  that  statute,  said  it  violated 
said  section  of  the  Federal  Constitution, 
in  that  it  denied  to  the  citizens  of  this 
state  the  right,  among  other  things,  to  sue 
their  debtors  and  garnish  railroad  com- 
panies and  others  for  the  wages  due  their 
employees,  while  the  citizens  of  all  other 
states  and  foreign  countries  could  sue  and 
garnish  them.  Under  the  statutes  in  ques- 
tion not  all,  but  only  a  part  of,  the  citizens 
of  other  states  and  foreign  countries,  may, 
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as  a  part  of  the  citizens  of  this  state,  vtt 
and  garnish  railroad  companies  for  their 
claims,  but  all  the  rest  who  ha^e  cUiiu 
under  $200  cannot  do  so.  By  this  it  is 
seen  that  the  statute  in  the  Flakes  Case 
nmde  a  single  division  of  the  people  who 
could  and  who  could  not  sue  and  ganiish, 
namely,  the  nonresidents  might  do  so, 
while  the  residents  could  not  do  sa 

According  to  the  statutes  under  oonsid* 
eration,  no  resident  or  nonresident  can  sue 
and  garnish  when  their  claim  is  for  a  sm 
less  than  $200;  but  the  other  dass.  all 
residents  and  nonresidents  whose  cUiou 
are  for  a  sum  over  $200,  may  do  so.  The 
only  difference  between  the  two  acts  ia 
that  the  former  divides  the  people  into 
classes  by  state  lines,  while  the  latter 
divides  them  into  classes  by  the  dollar 
mark.  I  submit  that  the  latter  is  mon 
offensive  than  the  former.  In  other  words, 
the  plain  English  of  these  sections  of  the 
statutes  is  that  all  persona  who  have  dains 
against  others  for  sums  over  $200  may  roe 
them  therefor  and  garnish  railroad  com- 
panies for  the  wages  due  them,  while  it 
expressly  withholds  that  right  to  all  per- 
sons whose  claims  are  for  less  than  $200. 
For  illustration,  suppose  §  3447,  one  of  those 
under  consideration,  should  be  amended  br 
the  legislature  by  adding  thereto  the  fol- 
lowing proviso:  'Trovided,  however,  that  in 
all  cases  where  the  sum  so  demanded  ex- 
ceeds $200,  garnishments  may  issue  as  is 
now  provided  by  law.**  And  when  so 
amended  that  section  would  read  as  fol- 
lows: "That  hereafter  no  garnishment  shall 
be  issued  by  any  court  in  any  cause  where 
the  sum  demanded  is  $200  or  less,  and 
where  the  property  sought  to  be  reached  is 
wages  due  the  defendant  by  any  railroad 
corporation,  until  after  judgment  shall  have 
been  recovered  by  the  plaintiff  against  the 
defendant  in  the  action:  provided,  howerer, 
that  in  all  cases  where  the  sum  so  demand- 
ed exceeds  $200,  garnishments  may  issne 
as  is  now  provided  by  law."  If  that  sec- 
tion should  be  so  amended,  as  above  sug- 
gested, and  a  case  identical  in  all  respens 
to  the  one  at  bar  should  come  before  ihn 
court,  challenging  its  constitutionalitr. 
would  it  hesitate  for  a  moment  to  hold  it 
invalid  because  it  violated  both  the  state 
and  Federal  Constitutions  in  the  particular 
before  mentioned?  Certainly  not,  for 
clearly  it  would  do  violence  to  both.  But 
in  the  case  at  bar,  when  stripped  of  all  un- 
necessary verbiage,  counsel  for  appel'ant 
is  simply  asking  this  court  to  add,  by  wav 
of  construction,  that  proviso  to  that  5f<»- 
tion,  and  then  to  enforce  it  as  ameniii^l. 
That  is  the  plain  meaning  and  effect  of  h.s 
request,  nothing  more,  nor  nothing  less  I. 
for  one,  do  not  believe  courts  should  enact 
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laws,  and   especially   unconstitutional   and 
vicioos  ones,  as  this  one  would  clearly  be. 
The  statute  mentioned  in  the  Flukes  Case 
was  broader  than  those  here  under  consid- 
eration, for  the  reason  that  it  did  not  sim- 
ply prohibit  the  merchant  or  other  cred- 
itors who  had  claims  against  employees  for 
less  than  $200  from  taking  or  sending  them 
out  of  the  state  for  the  purpose  of  gar- 
nishing the  wages  of  a  resident  employee 
in  the  courts  of  a  foreign  state;  but  it  in- 
cluded all  merchants  and  others  who  had 
like  claims,  regardless  of  the  amounts,  from 
taking  or  sending  them  out  of  the  state  for 
that  purpose.     But,  as  before  stated,  not- 
withstanding the  broader  provision  of  that 
statute,  this  court  held  it  to  be  unconsti- 
tutional, null,  and  void  because  it  violated 
said  sections  of  the  state  and  Federal  Con- 
stitutions.   In  the  Flukes  Case,  on  page  132 
of  157  Mo.,  this  court,  in  discussing  that 
statute,  said:    "The  act  is  also  obnoxious 
to  the  charge  that  it  grants  special   and 
exclusive   privileges   to   certain   persons   or 
association  of  persons,  and  denies  the  same 
to  others  in  the  same  or  similar  situations. 
Judge  Cooley  says:   'A  statute  would  not 
be     constitutional     .     .     •    which      should 
select  particular   individuals   from   a  class 
or  locality,   and  subject  them  to  peculiar 
rules,  or  impose  upon  them  special  obliga- 
tions or  burdens  from  which  others  in  the 
same  locality  or  class  are  exempt.     .     .     . 
£rery  one  has  a  right  to  demand  that  he  be 
^verned   by  general   rules,   and  a   special 
statute  which,  without  his  consent,  singles 
his  case  out  sia  one  to  be  regulated  by  a 
different  law  from  that  which  is  applied  in 
all  similar  cases,  would  not  be  legitimate 
legislation,  but  would  be  such  an  arbitrary 
mandate  ma  is  not  within  the  province  of 
free  goyemments.'     Cooley,  Const.  Lim.  6th 
ed.  481-483.     Finally  §  2356  undertakes  to 
arbitrarily  separate  natural  classes  of  peo- 
ple, and  to  provide  different  rules  of  action 
for  each  of  the  dissevered  fractions,  thus 
unwarrantably  formed  into  a  class  of  its 
own.     State  v.  Julow,  supra." 

Counsel  for  appellant,  in  printed  briefs 
tnd  in  oral  argument,  concede  that  the 
Flukes  Case  is  an  authority  against  their 
>osition  in  this  case,  and,  if  followed,  will 
'esult  in  our  holding  the  statutes  under 
nnsideration  unconstitutional,  null,  and 
'nid.  But  they  insist  that  the  doctrine 
tnnouDced  in  that  case  is  unsound,  and 
ias  been  departed  from  by  this  court  in  a 
lass  of  cases  upholding  the  act  of  the 
^gislature  giving  lawyers  a  lien  upon  judg- 
a^'nts  for  their  fees,  the  statute  exempting 
ertain  public  officers  and  municipal  cor- 
orations  from  garnishment;  and  many 
ther  acts  similar  in  character.  For  these 
easons  it  is  contended  that  the  Flukes 
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Case  should  be  overruled  and  no  longer  fol- 
lowed. We  are  unable  to  concur  with  these 
views  of  counsel.  There  is  no  conflict  be- 
tween the  doctrine  stated  in  the  Flukes 
Case  and  that  stated  in  the  cases  upholding 
the  acts  mentioned. 

The  attorneys'  lien  law  was  passed  in 
1901,  and  gives  an  attorney  a  lien  on  the 
judgment  recovered  for  their  services  per- 
formed therein.  The  constitutionality  of  this 
act  was  challenged  in  the  case  of  O'Connor  v. 
St.Louis  Transit  Co.  198  Mo.  622, 115  Am.  St. 
Rep.  495, 97  S.  W.  150, 8  A.  &  E.  Ann.  Cas. 
703,  and  the  following  language,  used  by 
Judge  Fox  in  that  case,  shows  that  he  recog- 
nized the  validity  of  the  doctrine  announced 
in  the  Flukes  Case,  which  denounces  class  leg- 
islation, namely:  'This  act  undertakes  to 
cover  a  certain  class  of  persons  engaged  in 
a  particular  profession.  It  does  not  under- 
take to  select  any  particular  person  in  that 
class,  but  applies  to  all  alike  who  fall  with- 
in the  class  of  attorneys  at  law.  The  his- 
tory of  legislation  in  this  state  demon- 
strates that  the  lawmaking  power  found  it 
essential,  for  the  purposes  of  legislation,  to 
divide  both  persons  and  business  in  separate 
classes,  and  it  is  now  no  longer  an  open 
question  in  the  courts  of  this  state  that 
legislation  applicable  to  a  particular  class 
is  not  violative  of  the  constitutional  pro- 
vision which  prohibits  the  enactment  of 
special  la^s.  That  lawyers  in  this  state 
belong  to  a  particular  class,  we  think  there 
can  be  no  dispute,  and  we  can  see  no  reason, 
even  though  they  be  only  lawyers,  why 
legislation  which  deals  in  a  general  way 
with  the  affairs  of  that  class  should  be  held 
unconstitutional.  We  have  legislation  in 
this  state  respecting  other  classes  of  per- 
sons, such  as  fellow  servants,  mechanics, 
landlords,  bankers,  insurance  laws,  and  oth- 
er legislation  which  has  reference  to  only 
one  line  of  trade  or  class  of  persons;  yet 
wherever  these  laws  have  been  in  judgment 
before  the  courts  of  this  state,  they  have 
been  held  constitutional  and  valid." 

That  case  properly  held  that  lawyers  con- 
stitute a  particular  and  natural  class,  and 
that  the  act  dealing  with  them  as  a  class  was 
not  obnoxious  to  the  constitutional  provision 
prohibiting  class  legislation.  But  suppose 
that  act,  instead  of  dealing  with  the  entire 
class  of  lawyers,  as  it  does,  had  provided 
that  all  lawyers  whose  fees  exceed  the  sum 
of  $200  should  have  a  lien  upon  the  judg- 
ment recovered  by  them  for  their  services 
so  rendered,  then  would  it  be  seriously  con- 
tended that  such  an  act  would  be  valid? 
Certainly  not.  That  is  made  perfectly  clear 
by  the  first  paragraph  above  quoted  from 
Judge  Fox's  opinion.  Nor  is  there  anything 
contained  in  any  of  the  cases  upholding  the 
statute   exempting  certain  officers   of  the 
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law  and  municipalities  from  garnishment, 
in  conflict  with  the  doctrine  announced  in 
the  Flukes  Case.  That  statute  exempts  the 
officers  and  cities  therein  mentioned  from 
all  garnishment  proceedings,  and  this  court 
has  repeatedly  and  properly  enforced  its 
provisions;  but  its  constitutionality  has 
never  been  questioned.  It  was  enacted 
solely  upon  principles  of  public  policy,  as 
will  be  seen  by  consulting  the  following 
cases:  Geist  ▼.  St.  Louis,  166  Mo.  643,  79 
Am.  St.  Rep.  546,  57  S.  W.  766,  and  cases 
cited. 

But  suppose  that  statute,  instead  of  en- 
tirely exempting  those  officers  and  cities 
from  all  garnishment  proceedings,  had  ex- 
empted them  from  all  garnishment  pro- 
ceedings where  the  sum  claimed  does  not 
exceed  $200,  then  could  it  be  logically  con- 
tended that  such  a  statute  woidd  not  dis- 
criminate against  all  persons  whose  claims 
are  for  sums  less  than  $200?    I  think  not. 

The  policy  announced  in  the  cases  before 
cited  would  be  waived  by  permitting  those 
officers  and  cities  to  be  garnished  in  cases 
where  the  sums  claimed  were  for  $200  and 
over.  Such  a  statute  would  be  discrimina- 
tive betwen  the  two  classes  of  claimants, 
namely,  those  whose  claims  are  for  $200  or 
less,  and  those  whose  claims  are  for  more 
than  $200.  Such  a  statute  would  clearly 
violate  both  the  state  and  Federal  Con- 
stitutions, as  did  the  statute  .mentioned 
in  the  Flukes  Case,  and  as  §§  3447  and  3448 
do. 

For  the  reasons  before  expressed^  I  think 
the  judgment  shoidd  be  affirmed. 

Gantt,  J.,  concurs. 

Burgess,  J.,  not  sitting. 

Petition  for  rehearing  denied  July  20, 
1910. 
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B.  H.  POWELL  et  al.,  Plffs.  in  Err., 

V. 

JAMES  E.  NICHOLS  et  al. 

(—  Okla.  — ,  110  Pac.  762.) 

Appeal  —  question  arising  on  motion  — 
motion  for  new  trial  —  necessity  for. 

1.  The  filing  and  determining  of  a  mo- 
tion for  a  new  trial  of  a  contested  ques- 
tion of  fact  not  arising  upon  the  plead- 
ings, but  upon  a  motion,  is  unnecessary  to 
authorize  this  court  to  review  the  order 
upon  such  hearing. 

Execution  —  leasehold. 

2.  A  leasehold  estate,  the  term  of  which 

Headnotes  by  Willi*. MS,  J. 
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under  the  written  lease  exceeds  the  period 
of  two  years,  and  with  a  covenant  agaiost 
subletting  or  assigning  on  the  part  of  the 
lessee  without  the  consent  of  the  lessor,  is 
subject  to  sale  under  an  execution  agaiut 
such  lessee. 

(July  12,  1910.) 

ERROR  to  the  District  Court  for  OkU- 
homa  County  to  review  a  judgment 
overruling  a  motion  to  vacate  and  set  aside 
an  execution  levied  on  a  certain  leasehold. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Giddings  A  Giddings  for  plain- 
tiffs in  error. 

Messrs.  Barwell,  Cro<dcett»  A  Jobn- 
8on,  for  defendants  in  error: 

Tlie  covenant  in  the  lease,  not  to  assign 
or  underlet  the  premises  without  the  lessor's 
consent,  does  not  apply  to  an  involuntarr 
sale  of  the  leasehold  under  execution  against 
the  lessees. 

Farnum  v.  Hefner,  79  Cal.  575,  12  Am. 
St  Rep.  174,  21  Pac.  955;  Medinah  Temple 
Co.  V.  Currey,  58  111.  App.  433;  Smith  v. 
Putnam,  3  Pick.  221;  1  Freeman,  Execu- 
tions, 3d  ed.  §  119;  24  Cyc.  Law.  k,  Proc  pp. 
968,  970;  2  Greenl.  £v.  §  245;  Wood,  Land. 
&  T.  2d  ed.  714;  Riggs  v.  Pursell,  66  N.  Y. 
198;  1  Taylor,  Land.  &  T.  §§  408,  409; 
Bemis  v.  Wilder,  100  Mass.  446;  Jackson 
ex  dem.  Stevens  v.  Silvemail,  15  Johns.  278; 
Davis  V.  Eyton,  7  Bing.  154;  Doe  ex  dem. 
Bridgman  v.  David,  5  T^rw.  125;  Roe  ex 
dem.  Hunter  ▼.  Galliers,  2  T.  R.  133;  Re 
Bush,  126  Fed.  878;  Charles  ▼.  Byrd,  29  & 
C.  544,  8  S.  £.  L 

Williams,  J^  delivered  the  opinion  of 

the  oourt : 

The  questions  to  be  determined  on  this 
record  are  as  follows: 

(1)  Is  it  necessary  for  a  motion  for  new 
trial  to  be  filed  in  order  to  review  the  action 
of  a  nisi  prius  court  in  granting  or  over- 

Note,  —  Leasehold  estate  as  subfeet  of 
levy  under  execution  or  attaehtnent. 

The  cases  on  this  question  are  presented 
in  a  note  to  Thalheimer  v.  Tisehler^  17 
L.R.A.(N.S.)   841. 

In  addition  to  the  cases  collected  in  th^ 
earlier  note  the  following  cases  also  bold 
that  a  leasehold  estate  is  subject  to  lery 
under  execution.  Lefever  v.  Armstrong,  13 
Pa.  Super.  Ct.  565;  Sowers  v.  Vie,  14  Pa^ 
99;  Thomas  v.  Blackemore,  5  Yerg.  113; 
Strawhacker  v.  Ives,  114  Iowa,  661,  87  N. 
W.  069. 

In  Gerber  v.  Hartwig,  11  W.  N.  a  19T, 
it  was  held  that  a  debtor  who  holds  as  ten 
ant  at  will  has  such  an  interest  in  the  lands 
as  is  subject  to  levy  and  sale  under  execu- 
tion. A.  L.  R. 
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ruling  a  motion  where  evidence  is  heard 
thereon  ? 

(2)  Ib  the  leasehold  estate  owned  hy  the 
judgment  debtor  under  a  written  lease  for 
more  than  two  years,  containing  a  covenant 
against  subletting  or  assigning  without  the 
consent  of  the  lessor,  subject  to  execution? 

1.  The  first  question  seems  to  have  been 
settled  in  the  case  of  McDermott  v.  Hal- 
leck,  65  Kan.  403,  69  Pa'c.  335,  paragraph 
1  of  the  syllabus  being  as  follows:  "A  new 
trial  is  a  re-examination  of  an  issue  of  fact. 
An  issue  of  fact  arises  upon  the  pleadings. 
The  pleadings  upon  which  an  issue  of  fact 
can  arise  under  the  Code  are  the  petition, 
answer,  and  reply.  Hence  the  filing  and 
determination  of  a  motion  for  a  new  trial 
of  a  contested  question  of  fact  not  arising 
upon  the  pleadings,  but  arising  upon  a  mo- 
tion, is  unnecessary  to  authorize  this  court 
to  review  the  order  made  upon  such  hear- 
ing." In  support  of  that  conclusion,  the 
following  authorities  were  cited:  Slobodis- 
ky  V.  Curtis,  58  Neb.  211,  78  N.  W.  622; 
Harper  v.  Hildreth,  99  Cal.  205,  33  Pac. 
1103;  Beach  v.  Spokane  Ranch  &  Water 
Co.  21  Mont  7,  52  Pac.  560;  Stone  v.  Bank, 
8  Ohio  C.  C.  636;  First  Nat.  Bank  v.  Swan, 
3  Wyo.  356,  23  Pac.  743;  2  Thomp.  Trials, 
S'2716;  4  Enc.  PI.  &  Pr.  p.  853.  In  §  99, 
at  page  66,  Burdick  on  New  Trials  and  Ap- 
peals (1907),  it  is  declared  that  ''in  case, 
moreover,  of  an  order  upon  a  contested  ques- 
tion of  fact  not  arising  upon  the  pleadings, 
but  arising  upon  a  motion,  no  motion  for 
a  new  trial  is  necessary"  in  order  to  have 
the  action  of  the  court  reviewed  by  the  ap- 
pellate court.  In  addition  to  McDermott  v. 
Halleck,  supra,  the  case  of  McDonald  v. 
Weeks,  32  Kan.  58,  3  Pac.  786;  Cook  v. 
Larson,  47  Kan.  70,  27  Pac.  113 ;  and  Dreese 
▼.  Myers,  52  Kan.  126,  39  Am.  St.  Hep.  33G, 
34  Pac  349,  are  cited  in  footnote  26  in 
support  of  the  text.  The  supreme  court  of 
the  territory  of  Oklahoma  seems  never  to 
have  passed  on  this  question.  We  conclude 
that  a  motion  for  a  new  trial  is  not  essential 
in  this  case  to  have  the  action  of  the  trial 
court  reviewed. 

2.  The  lease  creating  the  estate  levied 
upon  under  the  execution  bears  date  Octo- 
ber 13,  1906,  and  demises  to  the  plaintiffs 
in  error  certain  premises  from  November  1, 
1906,  to  July  1,  1909.  Section  3330,  Wil- 
son's Rev.  ft  Anno.  Stat.  1903,  provides: 
''No  tenant  for  a  term  not  exceeding  two 
years,  or  at  will,  or  by  sufferance,  shall  as- 
sign or  transfer  his  term  or  interest,  or  any 
part  thereof,  to  another,  without  the  writ- 
ten assent  of  the  landlord  or  person  holding 
under  him."  The  leasehold  here  in  con- 
troversy having  been  created  for  a  period 
exceeding  two  years,  this  section  of  the  stat- 
ute has  no  application  thereto.  Gano  v. 
29L.R.A.(N.S.) 


Prindle,  6  Kan.  App.  851,  50  Pac.  110.  The 
case  of  Moser  v.  Tucker,  87  Tex.  94,  26  S.  W. 
1044,  1105,  which  is  relied  on  by  the  plain- 
tiffs in  error,  is  based  upon  article  3250, 
Sayles's  Civ.  Stat,  in  words  and  figures  as 
follows :  "If  lands  or  tenements  are  rented  by 
the  landlord  to  any  person  or  persons,  such 
person  or  persons  renting  said  lands  or  tene- 
ments shall  not  rent  or  lease  said  lands  or 
tenements  during  the  term  of  said  lease  to 
any  other  person  without  first  obtaining  the 
consent  of  the  landlord,  his  agent  or  attor- 
ney." In  the  case  at  bar  the  leasehold  is 
not  affected  by  such  statutory  provision, 
but  is  to  be  determined  by  the  covenant 
therein  against  an  assigning  of  the  same 
without  the  consent  of  the  lessor.  By  the 
weight  of  authority,  covenants  in  leases 
against  assignment  or  subletting  were  in- 
tended by  the  parties  to  apply  only  to  the 
voluntary  acts  of.  the  tenant;  the  lease  is 
not  forfeited  by  any  transfer  made  by 
operation  of  law,  including  sales  under  exe- 
cution. A  holding  otherwise  would  in  effect 
permit  the  creation  of  valuable  interests  in 
lessees  which  may  be  held  by  them  in  de- 
fiance of  creditors.  Medinah  Temple  Co.  v. 
Currey,  58  111.  App.  433;  Smith  v.  Putnam, 
3  Pick.  221;  Riggs  v.  Pursell,  66  N.  Y.  193; 
Jackson  ex  dem.  Stevens  v.  Silvernail,  15 
Johns.  278;  Re  Bush  (D.  C.)  126  Fed.  878; 
Famum  v.  Hefner,  79  Cal.  575,  12  Am.  St. 
Rep.  174,  21  Pac.  955;  24  Cyc.  Law  ft  Proc. 
p.  970,  and  authorities  cited  in  footnote;  1 
Freeman,  Executions,  3d  ed.  §  119.  It  does 
not  affirmatively  appear  from  this  lease  that 
the  restriction  was  to  apply  other  than  to 
voluntary  acts  of  the  lessee. 

It  follows  that  the  judgment  of  the  lower 
court  should  be  affirmed. 

All  the  Justices  concur. 


UNITED    STATES    CIRCI7IT    COURT 

OF  APPEALS,  SECOND  CIRCUIT. 

« 

RE  JOHN  OSBORN'S  SONS  ft  COMPANY, 
Incorporated,  Bankrupt. 

HOWARD  J.  M.  CARDEZA  et  al..  Trus- 
tees, etc..  Petitioners. 

(100  C.  C.  A.  392,  177  Fed.  184.) 

Bankrnptcy  —  allowed  claims  —  inter- 
est. 

Allowed  claims  in  bankruptcy  are  to  be 
treated   as   judgments,   and   bear    interest 

Note, '^  Right    to    interest   on    allowed 
claima  in  harikruptcy. 

The  quefltion  here  considered  is  whether 
interest  may  be  allowed  upon  claims  which 
have  been  proved  under  §  63  of  the  bank- 
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from  maturity,  although  the  contracts  do 
not  provide  therefor;  and  this  rule  is  not 
affected  by  the  acceptance  b^  the  creditor 
from  the  trustee  of  the  principal  of  the 
claim  without  stipulating  for  interest,  but 
the  trustee  is  entitled  to  retain  possession 
of  the  assets  until  he  has  accumulated  funds 
enough  to  satisfy  such  interest. 

(March  21,  1910.) 

PETITION  to  revise  an  order  of  the  Dis- 
trict Court  of  the  United  States  for  the 
Southern  District  of  New  York  refusing  to 
require  the  trustee  in  bankruptcy  of  John 
Osborn's  Sons  &  Company,  Incorporated,  to 
pay  over  to  the  trustees  in  liquidation  a 
balance  of  the  funds  in  his  hands.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Argued  before  Laeombe,  Coxe,  and  Ward, 
Circuit  Judges. 

Mr.  W.  G.  Cook  for  petitioners. 

Mr.  Biaxwell  C.  Katz  for  respondents. 

Ward,  Circuit  Judge,  delivered  the  opin- 
ion a  the  court : 

This  is  a  petition  to  revise  an  order  of  the 
district  court  refusing  to  require  the  trus- 
tee in  bankruptcy  to  pay  over  to  the  tnu- 
tees  in  liquidation  of  a  bankrupt  corpora- 
tion a  balance  of  fimds  in  his  hands.  The 
petition  in  the  district  court  allied  that 
none  of  the  debts  of  the  bankrupt  corpora- 
tion was  based  upon  any  contract  providiog 
for  the  payment  of  interest,  but  that  thej 
were  all  ordinary  debts  arising  out  of  the 
'  purchase  of  goods,  that  the  principal  of  all 


ruptcy  act  of  1898.  This  does  not  include 
the  question  whether  a  lien  creditor  who 
procures  an  order  for  the  sale  of  the  en- 
cumbered property  free  from  liens  may 
claim  interest  from  the  proceeds  of  such 
sale,  for  it  is  generally  held  that  a  lien 
claimant  who  adopts  that  method  of  satis- 
fying his  claim  against  the  bankrupt  does 
not,  strictly  speaking,  come  into  bank- 
ruptcy, but  the  proceedings  are  regarded  as 
being  outside  of  bankruptcy.  As  said  in 
2  Remington  on  Bankruptcy,  §  1986,  it  is 
not  necessary  for  a  secured  creditor  in  such 
cases  to  make  proof  in  the  form  prescribed 
for  proof  of  secured  claims,  but  he  may 
simply  file  an  intervening  petition,  setting 
up  nis  lien  as  in  other  cases.  For  similar 
reasons,  cases  involving  the  right  of  a  se- 
cured creditor  to  marshal  the  securities 
which  he  holds,  and,  after  selling  them,  to 
apply  the  proceeds  not  only  to  the  prin- 
cipal of  his  debt,  but  also  to  the  interest, 
do  not  throw  any  light  upon  the  question 
indicated  by  the  foregoing  title. 

Section  63  provides  that  debts  of  the 
bankrupt  may  be  proved  and  allowed 
against  his  estate,  which  are,  among  other 
things,  a  fixed  liability  as  evidenced  by  a 
judgment,  or  an  instrument  in  writing  ab- 
solutely owing  at  the  time  of  the  filing  of 
the  petition  against  him,  whether  then  pay- 
able or  not,  with  any  interest  thereon  wnich 
would  have  been  recoverable  at  that  date,  or 
with  a  rebate  of  interest  upon  such  as  were 
not  then  payable  and  did  not  bear  interest. 
This  means,  broadly  speaking,  that  interest 
upon  such  claims  may,  in  proving  a  claim, 
be  included  up  to  the  time  of  the  filing  of 
the  petition;  whether  interest  for  the  period 
subsequent  to  the  filing  of  the  petition  may 
be  allowed  is  the  question  involved  in  this 
note,  but  it  has  not  been  expressly  regarded 
as  depending  upon  the  foregoing  provi- 
sions. 

Section  19  of  the  bankruptcy  act  of  1867 
contained  a  similar  provision  that  all  debts 
due  and  payable  from  the  bankrupt  at  the 
time  of  the  adjudication  of  bankrutcy,  and 
all  debts  then  existing  but  not  payable  un- 
til a  future  day.  a  rebate  of  in£srest  being 
made  when  no  '  iterest  is  payable  by  the 
29  L.R.A.(N.S.) 


terms  of  the  contract,  might  be  proved 
against  the  estate  of  the  bankrupt. 

This  provision  was  construed  in  Re  Onie. 
1  Ben.  361,  1  Nat.  Bankr.  Reg.  57,  Fed. 
Cas.  No.  10,581,  where  the  court  said: 
"Under  this  provision,  when  a  debt  is  is 
existence  at  the  time  of  the  adjudication  of 
bankruptcy,  but  is  not  payable  until  after- 
wards, and  the  debt  is  one  not  bearing  in- 
terest or  not  running  with  interests— ^that 
is,  is  one  on  which,  when  it  becomes  pay- 
able, there  will  be  payable  merely  the 
amount  of  the  debt,  without  an  additional 
sum  for  interest, — in  such  case  the  debt 
may  be  proved  for  the  amount  of  its  worth 
or  value  at  the  time  of  the  adjudication  of 
bankruptcy,  which  worth  or  value  is  to  be 
arrived  at  by  deducting  from  the  amomit 
of  the  debt  the  amount  of  the  interest  on 
it  from  the  time  of  the  adjudication  of  the 
bankruptcy  until  the  time  it  becomes  pay- 
able. The  time  of  the  adjudication  of  bank- 
ruptcy is  taken,  by  the  statute,  as  the  deci- 
sive time.  The  debt  must  exist  at  that 
time,  or  it  cannot  be  proved.  If  it  is  created 
afterwards,  it  cannot  be  proved.  If  it 
exists  then,  but  is  not  payable  till  after- 
wards, and  is  not  a  debt  running  with  in- 
terest,— ^that  is,  if,  for  instance,  it  is  a 
promissory  note  for  so  many  dollars,  given 
before  the  adjudication  of  bankruptcy,  bat 
not  maturing  till  afterwards, — ^then  a  re- 
bate must  be  made  from  its  amount,  of 
the  interest  on  that  amount  from  the  time 
of  the  adjudication  of  bankruptcy  to  the 
time  of  the  maturity  of  the  note.  It  is 
equally  clear  that  where  the  debt  is  one  not 
only  in  existence  at  the  time  of  the  ad- 
judication of  bankruptcy,  but  payable  be- 
fore that  time,  and  running  with  interest 
by  its  terms  or  character,  so  that  the  obli- 
gation of  the  debtor  in  regard  to  the  debt 
will  not  be  wholly  discharged  without  pay- 
ment of  such  interest  as  well  as  the  prin- 
cipal, the  statute  intends  that  the  debt  shall 
be  proved  for  the  amount  of  the  principal 
and  of  the  interest  thereon  to  the  time  of 
the  adjudication  of  bankruptcy." 

In  Re  John  Osbobn's  Sons  ft  Co.,  it  ap- 
peared that  the  principal  indebtedness  had 
been  paid  in  full,  and  the  ground  of  the 
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the  indebtedness  had  been  paid  in  full,  and 
that  the  ground  of  the  trustee's  refusal  to 
pay  over  the  balance  was  that  he  intended 
to  collect  enough  out  of  the  bankrupt  estate 
to  pay  interest  on  the  said  indebtedness. 
Tliese  allegations  are  uncontradicted. 

There  can  be  no  doubt,  as  matter  of  law, 
that  if  a  creditor  who  has  not  stipulated  for 
interest  accepts  payment  of  the  indebted- 
ness in  full,  he  cannot  subsequently  recover 
interest  thereon.  The  reason  is  that  in- 
terest, in  the  absence  of  an  express  agree- 
ment to  pay  it,  is  a  mere  incident  of  the 
debt,  and  is  to  be  recovered  as  damages  for 
its  detention.  Stewart  v.  Barnes,  153  U. 
S.  456,  33  L.  ed.  781,  14  Sup.  Ct.  Rep. 
849.  It  makes  no  difference  that  the  pay- 
ment is  accepted  under  protest   (Cutter  v. 


New  York,  92  N.  Y.  166);  nor  that  the 
payment  is  made  while  a  suit  for  both 
principal  and  interest  is  pending  (Can field 
V.  Eleventh  School  Dist.  19  Conn.  529; 
Davis  V.  Harrington,  160  Mass.  278,  35  N. 
£.  771).  The  district  judge,  admitting  this 
to  be  the  general  rule,  held  that  it  did  not 
apply  to  bankruptcy  proceedings  because 
they  constitute  a  mere  division  of  the  fund 
belonging  to  the  creditors,  dividends  from 
which  are  not  to  be  regarded  as  payments 
on  account  of  the  bankrupt's  indebtedness. 
In  other  words,  that  it  is  a  distribution 
among  equitable  co-owners  of  their  own 
property.  We  cannot  accede  to  this  view. 
The  creditors  are  not  owners  of  the  bank- 
rupt's assets;  on  the  contrary,  the  trustee 
owns  them  in  trust  to  pay  the  bankrupt's 


trustee's  refusal  to  pay  over  the  balance 
was  that  he  Intended  to  collect  enough 
out  of  the  bankrupt  estate  to  pay  interest 
on  the  said  indebtedness.  The  court, 
however,  laid  very  little  stress  on  this  fact,, 
and  stated  rather  broadly  that  allowed 
claims  in  bankruptcy  were  to  be  treated  as 
judgments  bearing  interest  from  maturity. 
It  will  be  noted  that  in  this  case  the  con- 
test was  being  waged  between  the  bank- 
rupt, who  claimed  the  residue  of  the  assets, 
and  the  creditors  who  claimed  interest.  It 
is  interesting  to  speculate  whether,  if  the 
contest  had  been  between  rival  creditors, 
the  same  result  would  have  been  reached. 
H  is  reasonable  to  suppose  that  a  creditor  is 
entitled  to  interest  when  the  assets  are 
more  than  enough  to  pay  the  principal  of 
all  debts.  There  seems  to  be  no  valid  rea- 
wn  why  a  creditor  who  has  been  compelled 
to  forego  the  satisfaction  of  his  debt  should, 
as  against  any  right  the  bankrupt  may 
seek  to  assert,  be  deprived  of  interest,  where 
he  would  have  been  entitled  to  interest  if 
the  bankruptcy  had  not  intervened. 

As  a  matter  of  fact  it  has  been  held  that 
where  the  bankrupt's  estate  is  sufficient,  in- 
terest will  be  paid  on  all  allowed  claims 
from  the  date  of  the  adjudication.  Re 
Bank  of  North  Carolina,  12  Nat.  Bankr. 
Re^.  130,  Fed.  Cas.  No.  895;  Re  Hagan, 
6  Ben.  407,  10  Nat.  Bankr.  Reg.  383,  Fed. 
Cas.  No.  5,898;  Re  Town,  8  Nat.  Bankr. 
Reg.  40,  Fed.  Cas.  No.  14,112. 

When,  however,  the  assets  are  insuffi- 
cient to  satisfy  the  principal  of  claims  as- 
serted, a  somewhat  different  question 
irises.  The  court  said  in  Re  Hstake,  2 
<awy.  231,  7  Nat.  Bankr.  Reg.  61,  Fed. 
.'as.  No.  5,883:  "It  is  immaterial  to  the 
reditor,  at  what  time  interest  stops  upon 
lis  debta,  provided  interest  on  all  the  debts 
of  the  bankrupt]  stops  simultaneously 
uth  his  own,  for  his  proportionate  share 
*f  the  assets  will  be  the  same  whatever 
«riod  be  fixed  for  the  stoppage.  .  .  . 
liere  ean  be  no  doubt,  therefore,  that  in- 
erest  on  provable  debts  cannot  be  com- 
muted as  against  the  general  assete  beyond 
he  date  of  the  adjudication." 
Where  a  separate  creditor  of  a  member 
9  LJLA.(N.S.) 


of  a  bankrupt  partnership  is  paid  in  full 
out  of  the  separate  estate,  he  is  not  en- 
titled to  interest  from  the  date  of  adju- 
dication out  of  the  separate  estate,  as 
against  judgment  creditors  of  the  firm 
whose  claims  cannot  be  paid  in  full.  Re 
Berrian,  6  Ben.  297,  Fed.  Cas.  No.  1,351. 

In  Re  Bugbee,  9  Nat.  Bankr.  Reg.  258, 
Fed.  Cas.  No.  2,115,  where  it  appeared  that 
a  claim  was  based  upon  a  judgment  ren- 
dered, and  acceptances  falling  due  after 
the  adjudication,  it  was  held  that  interest 
could  not  be  allowed  beyond  the  date  of  ad- 
judication. 

But  the  United  Stetes  has  been  allowed 
interest  after  the  adjudication  upon  a 
judgment  against  the  bankrupt,  by  virtue 
of  a  Federal  statute  providing  that  interest 
should  be  allowed  on  all  judgments  from 
the  date  of  their  rendition,  and  the  bank- 
ruptey  act  giving  priority  to  debte  due  to 
the  United  States.  Re  Bousfield  &  P.  Mfg. 
Co.  17  Nat.  Bankr.  Reg.  163,  Fed.  Cas. 
No.  1,704. 

And  it  is  held  in  Re  Kallak,  147  Fed. 
276,  that  the  rule  that  debte  will  not  be 
permitted  to  draw  interest  after  the  filing 
of  the  petition  has  no  application  to  a  claim 
for  taxes.  The  court  said  that  §  64a  of  the 
bankr uptey  act,  which  directe  the  court  to 
order  the  payment  of  all  texes  in  advance 
of  the  payment  of  dividends  to  creditors, 
had  the  effect  of  removing  a  demand  for 
taxes  from  the  category  of  "claims"  in 
bankruptey,  and  that  interest  should  be  al- 
lowed to  the  date  of  tender  or  payment. 
This  case  was  followed  in  Re  Schuyler,  21 
Am.  Bankr.  Rep.  428. 

Bills  and  notes  of  a  bankrupt,  bought  up 
by  another  in  good  faith  for  the  unsuccess- 
ful purpose  of  stopping  the  proceedings  and 
giving  the  bankrupt  time,  were  held  in  Re 
Strachan,  3  Biss.  181,  Fed.  Cas.  No.  13,519, 
to  bear  interest  to  the  time  of  actual  pay- 
ment at  the  stipulated  rate,  or,  where  the 
rate  was  not  agreed  upon,  at  the  legal  rate. 

It  was  held  in  Re  Kessler,  171  Fed.  751, 
that  a  creditor  holding  security  which  was 
liquidated,  afteY  the  filing  of  the  petition 
in  bankruptcy,  by  conversion  into  money 
"according  to  the  terms  of  the  agreement, 
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debts  and  any  surplus  to  the  bankrupts. 
Payment  by  the  trustee,  unless  differen- 
tiated for  some  other  reason,  is  as  much 
subject  to  the  rule  that  after  a  debt  unac- 
companied by  a  contract  for  interest  is  paid 
in  full  no  interest  can  be  recovered  as  if 
the  payment  were  made  by  the  bankrupt. 

The  trustee,  however,  contends  that  upon 
authority  the  rule  does  not  apply  to  pay- 
ments by  executors,  administrators,  or  re- 
ceivers, or  trustees  in  bankruptcy.  He  cites 
a  number  of  cases  to  prove  this,  which  do 
not  appear  to  us  to  be  controlling.  In 
Williams  v.  American  Bank,  4  Met.  317,  the 
question  whether  the  creditors  of  a  de- 
cedent's estate  were  entitled  to  interest 
in  addition  to  principal  arose  before  the 


principal  had  been  paid.  Chief  Justioe 
Shaw  decided  merely  between  the  equities 
of  the  creditors  and  the  next  of  kin,  with- 
out the  question  under  consideration  beiiig 
raised  at  alL  The  subsequent  case  of 
Brown  y.  Lamb,  6  Met.  203,  under  the  in- 
solvent laws  of  Massachusetts,  did  involre 
the  question,  but  it  was  not  considered, 
and  the  decision  was  rested  entirely  upon 
Williams  v.  American  Bank.  Judge  Bond'i 
decision  in  Re  Bank  of  North  Carolina,  U 
Nat.  Bankr.  Beg.  130,  Fed.  Cas.  No.  895, 
is  founded  on  these  two  cases.  In  Re  Mur- 
ray, 6  Paige,  204,  a  proceeding  under  the 
insolvent  laws  of  New  York  in  which  the 
indebtedness  had  not  been  paid  in  fuU, 
Chancellor  Walworth  held  that  the  balance, 


pursuant  to  which  the  securities  were  de- 
livered to  the  creditor  as  provided  by  §  57h, 
relating  to  secured  claims,''  was  entitled  to 
interest  after  the  date  of  adjudication  and 
to  the  day  of  liquidation,  and  could  first 
apply  the  proceeds  of  the  security  to  the 
payment  of  such  interest,  and  later  prove 
nis  claim  for  any  unpaid  balance.  This 
case  was  a£Girmed  in  (C.  C.  A.)  180  Fed. 
979,  but  Judge  Ward,  although  recogniz- 
ing-the  right  to  apply  the  proceeds  first  to 
the  payment  of  interest,  dissented  upon  the 
ground  that  when  the  creditor  subsequent- 
ly came  into  bankruptcy  to  claim  upon  any 
unpaid  balance,  so  much  of  the  proceeds  as 
had  been  applied  to  interest  accruing  after 
the  filing  of  the  petition  should  have  been 
deducted  from  that  balance.  Judge  Ward's 
idea  seems  to  be  that  where  the  creditor 
has  placed  himself  on  an  equal  footing  with 
general  creditors  by  seeking  to  prove  his 
claim,  he  should  be  required  to  relinquish 
the  advantage  he  has  gained  as  a  secured 
creditor. 

It  has  been*  held  that  a  creditor,  the  pay- 
ment of  whose  dividend  has  been  delayed 
by  the  trustee  acting  for  all  the  other  credi- 
tors, is  entitled,  as  against  them,  to  in- 
terest upon  his  dividend  from  the  time  it 
became  payable  to  the  date  of  payment. 
Re  Kitzinger,  19  Nat.  Bankr.  Reg.  238,  Fed. 
Gas.  No.  7,862,  affirmed  in  19  Nat.  Bankr. 
Reg.  307,  Fed.  Cas.  No.  7,863. 

And  it  was  held  in  the  same  case,  that 
where  the  trustee  appealed  from  an  order  al- 
lowing a  creditor  interest  upon  his  unpaid 
dividend  at  the  full  legal  rate,  and  the 
creditor  procured  an  order  directing  the 
trustee  to  deposit  the  dividend  and  inter- 
est in  a  bank  pending  the  appeal,  the  de- 
posit was  not  a  setting  aside  of  certain 
moneys  as  constituting  the  creditor's  divi- 
dend, and  the  creditor  did  not  waive  his 
right  to  full  interest,  and  thus  become 
bound  to  accept  merely  the  interest  which 
the  deposit  earned.  Re  Kitzinger,  19  Nat. 
Bankr.  Reg.  307,  Fed.  Cas.  No.  7,863. 

Criticizing  the  Kitzinger  Case,  the  court 
in  Hersey  v.  Fosdick,  20  Fed.  44,  said: 
"That  decision,  though  by  a  very  able 
judge,  and  sustained  on  appeal,  is  a  new 
departure  in  the  law  of  bankruptcy.  Of  the 
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almost  numberless  cases  in  which  a  proof 
has  been  contested,  no  other  has  been  round 
in  which  such  an  allowance  has  been  made. 
By  the  act  of  49  Geo.  lU.  chap.  121,  S  1^, 
the  action  of  assumpsit  for  recovery  of  a 
dividend  was  abolished,  and  a  remedy  by 
summary  petition  was  substituted,  and  tite 
lord  chancellor  was  authorized,  when  jus 
tice  appeared  to  him  to  require  it,  to  order 
payment  of  interest  for  the  time  the  divi- 
dend  should    have    Im^u    withheld.    See   i 
Christ.  Bankr.  Law,  477.     This  statute  re- 
fers to  dividends  ordered  upon  debts  dulv 
proved,  and  to  a  mode  of  managing  the  es- 
tates  of   bankrupts,   which   is   now  super- 
seded.    Tlie  assignees  took  the  funds,  and 
dealt  with  them  as  trustees;   and  it  wjls 
one  of  the  abuses  of  the  System  that  tHev 
would   delay   payment   of   dividends    after 
they  had  been  declared  by  the  commission- 
ers,  in  order  to  make  interest  for   them 
selves.     By  the  old  law  they  could  be  sue*! 
for    the    several    amounts,    and   no   doubt 
were  bound  to  pay  interest  for  the  delay. 
But  it  was  a  delav  in  paying  a  debt  dvt 
from  themselves  after  it  had  been  judici- 
ally   ascertained.     It    is    to    this    practice 
that   the   statute   is   addressed.    ...    1 
can  see  no  reason  why,  because  a  creditor 
finally   prevails   in    a   claim   honestly   and 
fairly  disputed  by  the  assignees,  he  should 
have  more  than  his  dividend.    Not,  surely, 
as  damages  for  withholding  somethinf  doe 
him,  for  there  is  nothing  due  him  in  bank- 
ruptcy until  his  debt,  both  as  to  its  lega^ 
ity  and  its  amount,  has  been  aseertainei. 
Not  as  matter  of  contract,  for  there  is  n^ 
contractual    relation   between    the    part^e*. 
I  am  confident  that  the  practice  has  alway? 
been  against  it,  and  that  it  is  both  ju«: 
and   expedient   that   the  general    credimr? 
should  be  at  liberty  to  investigate  doobtr^I 
claims,  without  the  liability  to  sneh  a  pen- 
alty as  would  be  imposed  upon   them  by 
granting  this  petition.    I  do  not  say  that 
if   funds   have   been   set  aside    to    meet   * 
large  claim  of  this  kind,  and   have  earned 
interest,  the  court  had  not  power  to  ord-^r 
the  precise   amount  of  interest   so  eamei 
on  a  sum  which  proves  to  be  the  creditor  i 
money,  to  be  paid  to  him." 

Lb  A.  W. 
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with  interest,  was  payable  out  of  funds  sub-  • 
Bequently    collected.    In    People    v.    Mer- 
chants' Trust  Co.  187  N.  Y.  293,  79  N.  E.  i 
1004,  it  was  held  that  interest  should  be 
paid  out  of  the  estate  of  an  insolvent  trust 
company  to  depositors  and  holders  of  certi- 
fied checks   who   had  no   contract   for   in- 
terest and  whose  claims  had  been  paid  in 
full.    The  court  said  it  felt  committed  to 
this  doctrine  because  of  certain  obiter  ob- 
servations in  the  earlier  case  of  People  v. 
American  Loan  &  T.  Co.  172  N.  Y.  371,  66 
X.  E.  200.     In  that  case,  however,  all  that 
v>M  decided  was  that  interest  ceases  from 
the  appointment  of  a  receiver  of  an  insol- 
vent trust  company.     This  is  the  usual  rule 
in  all  cases  of  insolvency,  because,  the  as- 
sets almost  invariably  not  being  sufficient 
to  pay  the  debts,  calculations  of  interest 
are  waste  of  time.    The  court  added  what 
is  also  everywhere   the  rule,   that   if   the 
assets  are  sufficient  interest  must  be  paid. 
Of  course,  it  meant  interest  that  is  due, 
whether  by  contract  or  as  damages.     Judge 
Haight  further  relied  upon  Sickles  ▼.  Her- 
old,  149  N.  Y.  332,  43  N.  E.  852,  holding 
that  interest  as  damages  was  due  after  de- 
mand; Richmond  v.  Irons,  121  U.  S.  27,  64, 
30  L.  ed.  864,  876,  7   Sup.   Ct.  Rep.   788, 
holding  that  stockholders  of  an  insolvent 
national  bank  subject  to  assessment  were 
liable  for  interest  if  the  bank  was;  Wheeler 
V.  Millar,  90  N.  Y.  353,  363,  holding  that 
stockholders  whose  stock  had  not  been  ful- 
ly paid  are  liable  to  pay  interest;  Mahoney 
▼.  Bernhard,  45  App.  Div.  499,  63  N.  Y. 
Supp.  642,  affirmed  in  169  N.  Y.  589,  62  N. 
£.  1097,  in  which  the  question  as  to  interest 
was  raised  before  the  indebtedness  was  paid 
in  full.    None  of  these  authorities  seems 
to  us  to  justify  Judge  Haight's  conclusion. 
But  he  did  cite  another  authority  (National 
Bank  v.  Mechanics'  Nat.  Bank,  94  U.   S. 
437,  438,  24  L.  ed.  176, 177 ) ,  which  deserves 
separate  consideration  because  it  proceeds 
upon   an   entirely   different  theory.    In  it 
depositors  in  an  insolvent  national  bank  in 
the  hands  of  the  Comptroller  of  the  Cur- 
rency, whose  claims  had  been  paid  in  full, 
were  held  entitled  to  interest  on  the  ground 
that  when  their  claims  were  proved  to  the 
satisfaction  of  the  Comptroller  they  were 
to  be  treated  as   judgments.    Mr   Justice 
Swayne  said: 

'The  60th  section  of  the  national  bank- 
ing aet  (13  Stat,  at  L.  1115,  chap.  106) 
requires  the  Comptroller  of  the  Currency 
to  apply  the  moneys  paid  over  to  him  by 
the  receiver  'on  all  such  claims  as  may 
have  been  proved  to  his  satisfaction,  or 
adjudicated  in  a  court  of  competent  juris- 
diction.' The  act  is  silent  as  to  interest 
upon  the  claims  before  or  after  proof  or 
judgment.  Can  it  be  doubted  that  a  judg- 
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ment,  if  taken,  would  include  interest  down 
to  the  time  of  its  rendition?  Section  996, 
of  the  Rev.  Stat.  p.  182,  U.  S.  Comp.  Stat. 
1901,  p.  711,  declares  that  all  judgments  in 
the  courts  of  the  United  States  shall  bear 
the  same  rate  of  interest  as  judgments  in 
the  courts  of  the  states,  respectively,  where 
they  are  rendered.  Interest  is  allowed  by 
the  law  of  New  York  upon  judgments  from 
the  time  they  are  perfected.  3  N.  Y.  Rev. 
Code  1859  ed.  p.  637.  If  these  claims  had 
been  put  in  judgment,  whether  in  a  court 
of  the  United  States  or  in  a  state  court  of 
that  state,  the  result  as  to  interest  upon 
the  judgment  would  have  been  the  same. 
It  was  unnecessary  to  reduce  them  to  judg- 
ment, because  they  were  proved  to  the  satis- 
faction of  the  Comptroller.  After  they 
were  so  proved,  they  were  of  the  same  effi- 
cacy as  judgments,  and  occupied  the  same 
legal  ground.  Hence  they  are  within  the 
equity,  if  not  the  letter,  of  these  statutes, 
and  bear  interest  as  judgments  would  have 
done.     Sedgw.  Constr.  311,  315." 

We  think  that  allowed  claims  in  bank- 
ruptcy tu'e  as  much  entitled  to  be  treated 
as  judgments.  Section  57  of  the  bank- 
ruptcy act  (act  July  1,  1898,  chap.  541,  30 
Stat,  at  L.  560,  U.  S.  Comp.  Stat.  1901, 
p.  3443)  provides  that  the  proof  of  debts 
shall  be  in  writing,  signed  and  sworn  to 
by  the  creditor,  stating  the  consideration 
and  other  particulars,  and,  when  this  proof 
is  filed  in  the  court  or  before  the  referee, 
the  claim  shall  '  "  allowed  unless  objected 
to.  The  subject  is  further  regulated  by 
General  Order  21  (32  C.  C.  A.  xxii,  89  Fed. 
ix.),  and  by  forms  prescribed  by  the  Su- 
preme Court. 

Following  the  case  of  National  Bank  of 
the  Ommonwealth  v.  Mechanics'  National 
Bank,  supra,  the  order  is  affirmed. 


FLORIDA  SUPREME  COURT. 

A.  E.  McMillan  et  al.,  Plffs.  in  Err., 

V. 

WESTERN   UNION    TELEGRAPH    COM- 
PANY. 

(—  Fia.  — ,  53  So.  329.) 

Telegram  —  contents  —  notice  —  suffi- 
ciency. 

1.  A  message  reading:     '^e  want  some 
brick.    When  are  you  going  to  ship?" — ^puts 

Headnotes  by  Cockbexl,  J. 


Note. '^  Negligence  of  telegraph  com- 
pany causing  discontinuance  of  con- 
tract,  terminable  at  pleasure  of  other 
party  thereto,  as  a  ground  of  Via- 
hility. 

This  note  does  not  deal  with  the  general 
question  of   loss   of  profits   as  element  of 
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a  telegraph  company  on  notice  that  sub- 
stantial business  loss  to  the  addressee  may 
follow  nondelivery. 

Same  —  nondelivery  —  liability. 

2.  The  fact  that  one  party  may  at  will 
put  an  end  to  a  continuing  contract  does 
not  destroy  the  right  to  substantial  dam- 
ages against  a  telegraph  company,  whose 
negligence  alone  actually  caused  its  discon- 
tinuance. 

(Whitfield,  Gh.  J.,  dissents.) 

(March  4,  1910.) 

ERROR  to  the  Circuit  Court  for  Escambia 
County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  brought  to  recover 
damages  alleged  to  have  been  caused  by  de- 
fendant's negligent  failure  promptly  to  de- 
liver a  certain  telegram.    Reversed. 

Statement  by  Oockrell,  J.: 

The  plaintiffs  in  error  brought  an  action 
in  the  circuit  court  for  Escambia  county 
against  the  defendant  in  error,  in  which 
the  declaration  alleges: 

"That  the  defendant  was,  during  the 
months  of  May  and  June,  A.  d.  1906,  the 
owner  of  and  was  operating  a  public  tele- 
graph line  between  the  city  of  Camden,  in 
the  state  of  Alabama,  and  the  station  of 
Pine  Barren,  in  the  state  of  Florida,  and 
held  itself  out  to  the  public  as  receiving, 
transmitting,  and  delivering  for  hire  tele-  > 


graphic  messages  between  the  said  two 
points;  that  during  said  months  the  plain- 
tiffs were  engaged  in  the  business  of  masa.- 
facturing  and  selling  brick,  and  entered  into 
a  contract  with  the  Camden  Hardware  Com- 
pany, whereby  the  said  Camden  Hardware 
Company  agreed  to  buy  from  them  brick 
at  the  rate  of  four  (4)  cars  per  week,  be 
ginning  June  1,  1906,  until  notified  to  stop 
[which  said  brick  were  purchased  bv  Hat 
said  Camden  Hardware  Company  for  Us 
purpose  of  erecting  a  certain  building  vhicii 
the  said  hardware  company  had  contracted 
to  build,  and  it  was  understood  betveea 
the  said  hardware  company  and  the  plain- 
tiffs, in  entering  into  said  contract,  that  the 
said  hardware  company  expected  to  buy 
from  the  said  plaintiffs  all  of  the  brick, 
amounting  to  about  150,000,  which  would 
be  required  for  the  said  building].  That 
on  the  4th  day  of  June,A.  d.  1906,  the 
said  Camden  Hardware  Company  deliTered 
to  the  said  defendant,  at  its  office  in  Cam- 
den, Alabama,  for  transmission  and  delireir 
for  hire  to  the  plaintiffs  at  Pine  Barren, 
Florida,  a  message  as  follows: 

"Camden,  Ala.,  4th. 
"We  want  some  brick.     When  are  joo 
going  to  ship? 

"Camden  Hardware  Company." 

"Which  message  was  received  by  the  said 


damages  for  breach  of  contract  to  transmit 
telegram,  as  that  question  has  been  the 
subject  of  discussion  in  a  note  to  Hall  v. 
Western  U.  Teleg.  Co.  27  L.R.A.(N.S.)  639, 
which  supplements  a  note  to  Wells  v.  Na- 
tional Life  Asso.  53  L.R.A.  91,  but  is  in- 
tended to  discuss  the  peculiar  question  pre- 
sented in  McMii.LAN  V.  Western  U.  Teleo. 
Co.;  that  is,  conceding  that  a  contract  has 
been  entered  into  between  the  complaining 
party  and  another,  what  effect  upon  the 
liability  of  the  telegraph  company  for  loss 
of  profits  will  the  fact  have  that  the  con- 
tract between  the  complaining  party  and 
another  was  terminable  at  the  pleasure  of 
the  latter.  As  thus  limited,  but  very  lit- 
tle authority  has  been  found  tending  to 
throw  any  light  on  this  question. 

In  Merrill  v.  Western  U.  Teleg.  Co.  78 
Me.  97,  2  Atl.  847,  where  a  delay  in  de- 
livery of  a  message  resulted  in  the  pre- 
vention of  performance  of  employment 
which  had  been  secured  for  the  plaintiff 
by  his  agent  at  a  certain  sum  per  day,  the 
court,  in  denying  the  right  to  recover  more 
than  nominal  damages,  said:  "The  con- 
tract was  defeasible  at  the  will  of  either 
party.  How,  then,  can  any  substantial 
damage  be  measured?  Had  the  engagement 
to  employ  the  plaintiff  been  for  a  stipu- 
lated and  definite  period,  not  over  one  year, 
the  plaintiff  would  have  a  right  to  demand 
damages  that  could  be  definitely  measured 
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and  assessed.  He  would  then  have  been 
entitled  to  enjoy  the  fruit  of  his  labor  dur- 
ing the  time  of  his  engagement;  but,  under 
the  terms  of  the  contract  in  proof,  he  wa» 
liable  to  be  dismissed  from  his  employment 
as  soon  as  he  had  entered  upon  it,  and  it 
cannot  be  known  what  damages  he  has 
suffered  in  the  premises.  The  plaintiff  most 
prove  his  damages  before  they  can  be  as- 
sessed." 

A  somewhat  similar  case  is  Kenyon  v. 
Western  U.  Teleg.  Co.  100  Cal.  454,  35  Pac 
75,  where  it  was  held  that  a  telegraph  com- 
pany is  not  liable  in  damages  to  one  who. 
because  of  its  failure  to  deliver  a  telegraph 
message,  failed  to  secure  an  appointment 
as  deputy  assessor,  since,  as  the  court  said: 
"An  appointment  as  deputy  does  not  imply 
a  contract  for  his  emplojrment  for  any 
length  of  time,  nor  otherwise  than  at  the 
pleasure  of  the  officer  making  the  appoint- 
ment. The  allegation,  therefore,  that  he 
would  have  received  the  appointment  is  not 
an  allegation  that  he  would  have  been  re- 
tained for  any  definite  length  of  time,  nor 
could  such  all^ation  be  made.  He  might 
have  received  the  appointment  and  been  dii^ 
charged  the  same  day  either  for  cause  or 
without  cause;  and,  as  damagea  or  com- 
pensation must  be  measured  by  the  loss 
sustained,  where  that  loss  cannot  be  ascer- 
tained, damaires  cannot  be  recovered." 

G.  V. 
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defendant  company  for  transmission  and  de- 
livery to  the  said  plaintiffs  as  aforesaid,  and 
which  it  was  its  duty  to  transmit  with  all 
due  promptness  and  diligence  to  the  plain- 
tiffs at  said  Pine  Barren;  yet  the  said  de- 
fendant, disregarding  its  duty  in  the  prem- 
ises, neglected  and  failed  promptly  to  trans- 
mit and  deliver  the  said   message  to  the 
plaintiffs,  and  unreasonably  neglected,  de- 
layed, and  withheld  the  same  until  the  6th 
day  of  said  month  of  June,  at  which  time  it 
was  delivered  to  the  plaintiffs.     [That  the 
plaintiffs,  immediately  upon  receipt  of  said 
message,  made  a  shipment  of  brick  to  the 
said  Camden  Hardware  Company,  and  tele- 
graphed   said   hardware   company   of   said 
fact,  and  that  they  would  rush  the  balance 
of  the  order;  but  the  said  Camden  Hard- 
ware Company,  being  in  need  of  brick  and 
incurring  liability  for  demurrage  for  want 
of  them,  on  said  6th  day  of  June,  before 
hearing  from  the  plaintiffs  in  response  to 
their  said  telegram,  and  being  ignorant  as 
to  whether  any  brick  had  been  shipped,  or 
when  brick  would  be  shipped  under  their 
said  contract,  upon  said  6th  of  June  wrote 
to  the  plaintiffs,  declining  and  refusing  to 
continue  their  said  contract  or  to  take  brick 
from  the  plaintiffs  thereunder.     That  but 
for  the  said  neglect  and  failure  of  duty  on 
the  part  of  the  said  defendant,  in  failing 
with  due  diligence  and  promptness  to  trans- 
mit and  deliver  the  message  as  aforesaid, 
the  said  Camden  Hardware  Company  would 
have  purchased  from  these  plaintiffs  who 
were    ready,    able,   and   willing   to   supply 
same  under  said  contract,  and  would  have 
done   so  had  said  message  been   delivered 
with  reasonable  promptness,  the  brick  re- 
quired for  the  erection  of  the  building  afore- 
said, amounting  to  160,000  brick,  whereby 
the  said  plaintiffs  would  have  derived  their 
reasonable  profits  in  the  sale  of  said  brick, 
amounting  to   the   sum    of    five    hundred 
($500)  dollars,  and  which  said  profits  they 
vhave  lost  by  reason  of  the  said  failure  and 
neglect  of  duty  on  the  part  of  the  defend- 
ant as  aforesaid.]    Wherefore  plaintiffs  sue 
and  claim  one  thousand   ($1,000)  dollars." 
On  motion  the  court  struck  the  two  por- 
tions of  the   declaration   contained   within 
the  brackets.     The  plea  of  not  guilty  was 
entered   and  withdrawn.     Default  was  en- 
tered, and  upon  waiving  a  jury  the  court 
tried  the  cause,  and  rendered  judgment  for 
$1  and  costs  in  favor  of  the  plaintiffs,  who, 
on  writ  of  error  here,  insist  merely  that  the 
trial  court  erred  in  sustaining  the  motion 
to   strike   the   portions   of   the   declaration 
contained  in  the  brackets  as  above  set  forth. 
Only  compensation  for  loss  of  probable  prof- 
its is  involved. 
29  L.R.A.(iN.S.); 


Messrs.  Maxwell  &  Beeves  for  plaintiff 
in  error. 

Messrs.   Bloant  &  Bloant  A   Carter, 

for  defendant  in  error: 

The  defendant  was  not  advised  of  the 
special  circumstances,  and  the  message 
which  was  delayed  did  not  disclose  them. 

Bcauprd  v.  Pacific  &  A.  Teleg.  Co.  21 
Minn.  166;  3  Sutherland,  Damages,  §  970; 
Jones,  Teleg.  &  Teleph.  Cos.  §§  534,  536. 

The  damages  claimed  were  remote,  and 
contingent  upon  the  will  of  the  Camden 
Hardware  Company. 

Jones,  Teleg.  &  Teleph.  Cos.  §§  526-563; 
3  Sutherland,  Damages,  §  647. 

In  an  action  for  damages  for  the  failure 
to  deliver  a  telegram  with  diligence,  the 
right  to  recover  depends  upon  whether  the 
defendant,  either  from  the  character  of  the 
message  or  from  the  information  imparted 
to  its  agent,  had  such  notice  as  that  the  in- 
jurious consequences  alleged  should  have 
been  contemplated  as  probable  results  of 
the  negligence  complained  of,  and  that  such 
injurious  consequences  resulted  proximate- 
ly from  such  negligence. 

Hildreth  v.  Western  U.  Teleg.  Co.  60  Fla. 
387,  47  So.  820;  Brock  v.  Gale,  14  Fla.  523, 
14  Am.  Rep.  356;  Kagy  v.  Western  U.  Teleg. 
Co.  37  Ind.  App.  73,  117  Am.  St.  Rep.  278, 
76  N.  E.  792;  Bennett  v.  Western  U.  Teleg. 
Co.  129  Iowa,  607,  106  N.  W.  13;  Home  v. 
Midland  R.  Co.  L.  R.  7  C.  P.  583,  L.  R.  8 
C.  P.  131,  5  Eng.  Rul.  Cas.  506. 

Unless  there  was  a  binding  contract  be- 
tween the  McMillan  Brick  Company  and 
the  Camden  Hardware  Company  there  can 
be  no  recovery. 

Wilson  V.  Western  U.  Teleg.  Co.  124  Ga. 
131,  52  S.  E.  163. 

Cockrell,  J.,  delivered  the  opinion  of 
the  court: 

The  wording  of  the  message:  "We  want 
some  brick.  When  are  you,  going  to  ship?" 
— addressed  to  a  brick  company,  clearly 
put  the  telegraph  company  on  notice  that  a 
matter  of  real  business  concern  to  thejid- 
dressee  was  involved,  and  that  negligence  in 
its  transmission  would  probably  result  in 
considerable  pecuniary  loss.  This  being  so, 
the  chief  question  is:  Do  the  allegations 
stricken  from  the  declaration  destroy  this 
potential  right  to  substantial  damages? 

The  fact  that  the  sender  of  the  message 
could  put  an  end  to  the  contract  at  any  time 
might  well  prevent  a  cause  of  action  ex  con- 
tractu against  it,  but  it  does  not  of  neces- 
sity destroy  this  action  in  tort  against  the 
telegraph  company.  This  would  seem  to  be 
foreshadowed  by  the  court  in  Chipley  v.  At- 
kinson^  23  Fla.  206,  11  Am.  St.  Rep.  367»  1 
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80.  934,  in  which  we  held  that  the  inabil- 
ity of  an  employee  to  recover  from  his  em- 
ployer for  a  discharge  from  service  did  not 
prevent  recovery  against  a  third  party  who 
maliciously  caused  the  dismissal.  * 

There  are  cases,  such  as  Savannah,  F.  & 
W.  R.  Co.  V.  Willett,  43  Fla.  311,  31  So. 
246,  where  it  was  held  that  a  servant  could 
not  recover  upon  a  contract  of  employment 
of  indefinite  duration,  terminable  at  the  will 
of  the  master,  and  also  cases  holding  no  re- 
covery can  be  had  for  lost  prospects  of  em- 
ployment or  other  contracts,  uncertain  as  to 
duration,  because  terminable  at  the  whim  or 
will  of  the  other  party. 

There  would  seem,  however,  to  be  a  basis 
for  distinction  between  contracts  not  yet  en- 
tered into  and  those  already  made,  where 
the  only  element  of  uncertainty  as  to  time 
or  volume  of  business  is  the  ability  of  the 
losing  party  to  please.  To  hold  otherwise, 
and  to  confine  the  addressee  of  a  telegram 
to  cases  where  an  ironclad  contract  exists, 
would  be  to  deny  him  redress  altogether; 
for,  if  the  other  party  to  the  contract  be 
solvent,  he  has  there  full  redress,  and,  if 
he  be  not  solvent,  there  has  been  no  loss. 

The  declaration  states  positively  that  the 
building  company  would  not  have  discon- 
tinued the  purchasing,  had  it  not  been  de- 
layed and  subject  to  the  damage  by  reason 
of  the  negligence  in  the  delivery  of  the  mes- 
sage, putting  that  fact  in  issue. 

There  would  seem  no  special  difficulty  in 
admeasuring  the  damages  in  cases  of  this 
character,  and  this  ean  be  r^ulated  by 
proper  charges. 

The  judgment  is  reversed. 

Shackleford  and  Parkhlll,  J  J.,  concur. 

Wbitfleld,  Ch.  J.,  and  Hocker,  J.,  dis- 
sent. 

Taylor,  J.,  absent  on  account  of  illness. 

A  petition  for  rehearing  having  been 
granted,  the  following  Per  Curiam  re- 
sponse was  handed  down  June  25,  1910: 

A  rehearing  having  been  granted  and  the 
cause  again  fully  considered,  it  is  ordered 
and  adjudged  that  the  judgment  heretofore 
entered  stand  as  the  judgment  of  the  court. 

All  concur,  except  Whitfield,  Ch.  J.,  who 
dissents. 

Parkhlll,  J.,  concurring: 

It  is  not  so  difficult  to  understand  *the.  rule 
that  obtains  as  to  the  measure  of  damages 
in  actions  against  telegraph  companies  for 
negligence  in  the  transmission  or  delivery 
of  messages,  but  it  is  its  application  to  the 
different  cases  which  puzzles  and  confuses 
the  courts.  We  know  very  well  that  the 
29  L.R.A.(N.S.) 


damages  must  flow  directly  and  naturally 
from   the   breach,   and   that  they  must  be 
certain,  both  in  their  nature  and  in  respect 
to  the  cause  from  which  they  proceed,  and 
that  under  this  rule  only  such  damages  may 
be  recovered  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it 
But  it  is  equally  well  settled  that  this  rale, 
formulated  in  the  famous  English  case  of 
Hadley  y.  Baxendale,  9  Exch.  341,  5  Eitg. 
Rul.  Cas.  502,  does  not  require  that  the  par- 
ties must  have  contemplated  the  actual  dam- 
ages which  are  to  be  allowed,  but  such  as 
may  reasonably  be  supposed  to  have  b€<?n 
contemplated.     It  is  not  essential  that  tbe 
particular  loss  or  injury  sustained  was  con- 
templated, but  the  company  is  liable  if  the 
loss  sustained  .should  have  been  contemplat- 
ed as  a  probable  and  proximate  result  of 
its  negligence.    In  other  words,  as  was  well 
said  by  Chief  Justice  Earl  in  Leonard  t. 
New  York,  A.  &  B.  Electric  Magnetie  Teleg. 
Co.  41  N.  Y.  644,  text  567,  I  Am.  Rep.  44«, 
"A  party  is  liable  for  all  the  direct  damages 
which  both  parties  to  the  contract  would 
have    contemplated    as    flowing    from    its 
breach,  if,  at  the  time  they  entered  into  it. 
they   had   bestowed   proper  attention  upon 
the  subject,  and  had  been  fully  iniormed  of 
the    facts."     See    also    Western    U.  Teleg. 
Co.  v.  Merritt,  65  Fla.  462,  127  Am.  St  Rep. 
169,  46  So.  1024;  Jones,  Teleg-  &  Teleph. 
Cos.  If  617. 

Now  it  will  be  conceded  that,  without  ref- 
erence to  the  question  whether  tbe  defend- 
ant company  knew  of  the  contract  between 
the  plaintiff  and  the  Camden  Hardware 
Company,  the  message:  "We  want  sonx 
brick.  When  are  you  going  to  ship?' — 
clearly  indicated  to  the  company's  operator 
that  it  related  to  a  business  transaction 
of  importance,  and  that  a  pecuniary  Ic^ 
would  probably  result  unless  it  was  prompt- 
ly and  correctly  transmitted.  Western  C 
Teleg.  Co.  v.  Merritt,  supra. 

Now  the  loss  the  plaintiffs  are  said  to 
have  sustained  by  reason  of  the  negligence 
of  the  defendant  company  is  the  sum  cf 
$500  that  the  plaintiffs  would  have  realized 
as  profits  on  the  sale  of  150,000  brick  if  lU 
telegram  had  been  delivered  to  the  plaintitTf. 
Should  not  the  loss  of  these  profits  ba\e 
been  contemplated  as  a  probable  result  uf 
the  defendant's  negligence? 

The  liability  of  the  defendant  compin^ 
does  not  require  that  the  company  mu^t 
have  contemplated  the  actual  dazaa:^e-^ 
which  are  to  be  allowed,  but  such  as  m.^- 
reasonably  be  supposed  to  have  been  e..;:- 
templated. 

"We  want  some  brick."    It  is  clear  that 
the  telegraph  company  knew  that  tbe  CajD> 
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den  Hardware  Companj  wanted  to  get  some 
brick  from  the  plaintiffs, — that  the  Cam- 
den Hardware  Company  wanted  to  buy  some 
brick  from  the  plaintiffs.  It  is  not  essen- 
tial that  the  telegraph  company  knew  how 
much  brick  the  Camden  company  wanted 
to  buy  from  the  plaintiff. 

"When  are  you  going  to  ship?*'  Is  it  not 
reasonably  certain  from  these  words,  "When 
are  you  going  to  ship?"  that  the  telegraph 
company  knew  that  the  buying  of  the  brick 
depended  upon  an  answer  as  to  when  the 
plaintiff's  would  ship  the  brick, — that  if  an 
answer  came  promt>tly  that  the  plaintiff  was 
ready  to  ship,  and  would  ship,  that  the  Cam- 
den company  would  buy  or  take  the  brick, 
and  that  if  no  answer  was  received  by  the 
Camden  company  it  must  and  would  look 
elsewhere  for  brick?  la  it  not  plain  to  be 
seen,  then,  that  the  negligent  delay  of  the 
telegraph  company  was  the  direct  cause 
of  the  loss  to  the  plaintiffs  of  the  sale 
and  the  profits  on  the  sale  of  brick  that 
the  Camden  company  would  have  bought 
from  the  plaintiffs  had  the  telegram  been 
delivered  promptly?    I  think  so. 

It  is  doubtless  true  that  the  telegraph 
company  did  not  know  anything  about  a 
contract  said  to  have  been  entered  into  be- 
tween the  Camden  company  and  the  plain- 
tiffs; but  is  is  not  essential  to  the  liability 
of  the  telegraph  company  that  it  knew  of  or 
should  have  contemplated  the  existence  of 
this  particular  contract.  The  telegraph 
company  will  be  liable  for  the  failure  of  the 
plaintiffs  to  have  made  the  sale  of  the  brick, 
upon  proof  at  the  trial  that>  without  the 
contract,  the  Camden  company  would  have 
bought  150,000  brick  from  the  plaintiffs  if 
the  telegram  had  been  delivered  promptly, 
and  the  plaintiffs  were  ready  and  willing  to 
furnish  the  brick,  and  would  have  done  so. 
In  other  words,  had  the  plaintiffs  not  men- 
tioned the  contract  with  the  Camden  com- 
pany, but  merely  alleged  in  the  declaration 
that,  but  for  the  said  neglect  and  failure  of 
duty  on  the  part  of  the  said  defendant,  in 
failing  with  due  diligence  and  promptness 
to  transmit  and  deliver  the  message  as 
aforesaid,  the  said  Camden  Hardware  Com- 
pany would  have  purchased  from  these  plain- 
tiffs, who  were  ready,  able,  and  willing  to 
supply  same,  and  would  have  done  so  had 
said  message  been  delivered  with  reasonable 
promptness,  the  brick  required  for  the  erec- 
tion of  a  certain  building,  amounting  to 
150,000  brick,  whereby  the  said  plaintiffs 
would  have  derived  their  reasonable  profits 
in  the  sale  Of  the  brick,  amounting  to  the 
sum  of  $500,  etc., — a  good  cause  of  action 
would  have  been  stated. 

This,  then  is  not  an  action  to  recover 
profits  for  which  the  Camden  company  had 
already  bound  itself  to  the  plaintiffs,  but 
an  effort  to  recover  profits  which  are  shown 
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with  reasonable  certainty  to  have  been  lost 
by  the  loss  of  the  sale  from  which  they 
would  have  been  derived. 

Without  averring  a  binding  obligation  on 
the  part  of  the  Camden  company  to  take 
150,000  brick,  the  declaration  shows  the  pur- 
pose for  which  the  brick  were  ordered,  which 
called  for  that  number,  and  the  mutual  ex- 
pectation that  the  number  would  be  taken, 
and  the  allegation  that,  but  for  the  delay  in 
the  delivery  of  the  tel^ram,  that  number 
would  have  been  taken. 

This  is  not  a  suit  to  recover  profits  under 
a  contract  by  which  the  Camden  company 
had  already  bound  itself  to  the  plaintiff; 
for  in  such  a  case  the  suit  would  be  brought 
against  the  contracting  Camden  company 
for  breach  of  the  existing  contract,  and  not 
against  the  telegraph  company  for  loss  of 
the  sale  of  the  brick. 

Unless  the  Camden  company  had  bound 
itself  for  the  whole  150,000  brick,  it  could 
not  be  sued  for  refusing  to  take  them.  If, 
however,  it  may  be  shown  with  reasonable 
certainty  that,  but  for  the  negligent  act  of 
the  defendant,  the  Camden  company  would 
in  fact  have  taken  the  brick,  the  loss  re- 
sulting from  a  failure  to  do  so  may  be  re- 
covered from  the  telegraph  company.  This 
distinction  may  be  seen  in  the  two  cases  of 
Savannah,  F.  &  W.  R.  Co.  v.  Willett,  43  Fla. 
311,  31  So.  246,  and  Western  U.  Teleg.  Co. 
V.  McEibben,  114  Ind.  511,  14  N.  E.  894. 
In  the  first  case  it  is  held  that  the  defend- 
ant, not  having  bound  itself  for  any  particu- 
lar time,  .could  discharge  the  plaintiff  at 
pleasure,  and  he  could  recover  only  nominal 
damages  for  failure  to  employ  him.  In  the 
other  caae  the  plaintiff  was  allowed  to  re- 
cover on  the  basis  of  the  wages  he  would 
have  earned  from  the  date  of  the  expected 
employment  to  the  institution  of  the  suit. 

In  order  to  recover,  then,  the  plaintiff 
must  show,  not  an  existing  binding  contract 
with  the  Camden  company  for  the  150,000 
brick,  but  a  reasonable  probability  that  such 
a  number  of  brick  would  have  been  taken 
but  for  the  negligent  act  of  the  defendant. 
The  declaration  therefore  alleges  the  ex- 
istence of  a  contract  then  being  performed, 
but  subject  to  be  terminated  by  notice,  the 
expectation  of  each  party  that  it  would - 
continue  until  the  building  in  question  was ' 
completed,  and  that  this  would  have  been 
the  case  but  for  the  default  in  the  delivery 
of  the  telegram  and  the  stoppage  of  the  con- 
tract, and  the  loss  of  the  sale  of  the  brick 
in  consequence  of  such  default  on  the  part 
of  the  telegraph  company.  At  the  trial,  up- 
on proof  of  these  facts,  the  plaintiffs  may 
recover.  The  declaration  may  have  stated 
the  evidence  with  too  much  detail  and  par- 
ticularity, but  such  an  objection  may  not 
avail  the  telegraph  company. 

Owing  to  the  difficulty  of  applying  the 
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,  well-known  principles  of  the  law  to  the 
particular  facts  of  each  case,  I  voted  for  a 
rehearing  in  this  ease,  so  that  we  might 
consider  the  question  involved  fully.  I 
again  come  to  the  conclusion  that  the 
special  damages  claimed  may  be  recovered, 
and  that  the  judgment  should  be  reversed. 

Wbitfleld,  Ch.  J.,  dissenting: 

The  law  casts  upon  a  telegraph  company, 
because  of  the  public  service  it  is  engaged  in, 
the  duty  to  promptly  deliver  to  the  ad- 
dressee a  telegram  properly  intrusted  to 
the  company  for  transmission,  and  a  corre- 
sponding liability  in  damages  for  negligence 
in  performing  the  duty.  Western  U.  Teleg. 
Co.  V.  Milton,  63  Fla.  484,  11  L.R.A.(N.S.) 
660,  126  Am.  St.  Rep.  1077,  43  So.  495; 
International  Ocean  Teleg.  Co.  v.  Saunders, 
32  Fla.  434,  21  L.R.A.  810,  14  So.  148; 
Jones,  Teleg.  &  Teleph.  Cos.  tf  478,  et  seq; 
Western  U.  Teleg.  Co.  v.  Dubois,  2  A.  &  E. 
Ann.  Cas.  398,  note. 

In  an  action  for  damages  the  declaration 
by  its  allegations,  or  by  the  fair  inferences 
arising  from  such  allegations,  should  con- 
tain all  the  elements  essential  to  the  plain- 
tiffs' cause  of  action;  and  if  from  the  al- 
legations it  appears  that  special  damages 
claimed  are  not  legally  recoverable  in  the 
action,  statements  contained  in  the  decla- 
ration relating  solely  to  such  special  dam- 
ages, that  are  wholly  irrelevant,  may  be 
stricken  on  proper  motion  under  the  stat- 
ute, so  as  not  to  embarrass  a  fair  trial 
of  the  action.  Benedict  Pineapple  Co.  v. 
Atlantic  Coast  Line  R.  Co.  65  Fla.  514,  20 
L.R.A.(N.S.)  92,  46  So.  732;  Hildreth  v. 
Western  U.  Teleg.  Co.  66  Fla.  387,  47  So. 
820;  Williams  v.  Atlantic  Coast  Line  R. 
Co.  66  Fla.  736,  24  L.R.A.(N.S.)  134,  131 
Am.  St.  Rep.  169,  48  So.  209;  Western  U. 
Teleg.  Co.  v.  Wells,  60  Fla.  474,  2  L,R.A. 
(N.S.)  1072,  111  Am.  St.  Rep.  129,  39  So. 
838,  7  A.  &  £.  Ann.  Cas.  631;  Milligan  v. 
Keyser,  62  Fla.  331,  42  So.  367. 

To  warrant  the  recovery  sought,  it  should 
appear  by  the  allegations  of  the  declaration, 
or  from  fair  inferences  from  such  allega- 
tions, (1)  that  the  plaintiff,  the  addressee 
of  a  telegram,  is  interested  in,  or  will  be 
benefited  by,  the  prompt  delivery  of  the  tele- 
gram, or  will  be  injured  by  a  negligent  de- 
livery ;  ( 2 )  that  the  defendant  was  negligent 
in  delivering  the  telegram;  (3)  that  the 
plaintiff  actually  sustained  substantial 
financial  loss;  (4)  that  the  loss  as  alleged 
was  such  that  from  the  telegram  or  other 
information  imparted  to  the  defendant  it 
should  reasonably  have  been  regarded  as 
naturally  and  ordinarily  to  result  from  the 
negligence,  or  such  as  may  reasonably  un- 
der the  circumstances  stated  be  supposed  to 
have  been  contemplated  at  the  time  by  the 
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defendant  as  a  probable  result  of  the  negli- 
gence;   (5)   that  the  loss  as  alleged  would 
not  have  occurred  but  for  the  negligence  of 
the  defendant;   (6)  that  the  loss  ts  alleged 
is   not  remote,   contingent,  or  eonjectonl. 
and  is  capable  of  reasonably  certain  ascer- 
tainment.   Western  U.  Teleg.  Co.  v.  Milton, 
supra;  Jones,  Teleg.  &  Teleph.  Cos.  t  47S; 
Isham  y.  Dow,  70  Vt.  588,  45  LRJL  87,  6T 
Am.  St.  Rep.  691,  41  Atl.  585;  Western  l. 
Teleg.  Co.  v.  Merritt,  55  Fla.  462,  127  Am. 
St.  Rep.  169,  46  So.  1024;  Williams  v.  West 
em  U.  Teleg.  Co.  1  A.  &  £.  Ann.  Caa.  359, 
and  note    (136   N.   C.  82,  48  8.  E.  559i; 
Harrison  v.  Western  U.  Teleg.  Co,  10  A.  * 
£.  Ann.  Cas.  476,  and  note  ( 143  N.  C  147, 
65  S.  E.  435) ;  Fererro  v.  Western  U.  Teleg. 
Co.  9  App.  D.  C.  455,  35  L.R.A.  548;  West 
ern  U.  Tel^.  Co.  v.  Wilson,  32  Fla.  527,  2t 
L.R.A.  434,  37  Am.  St.' Rep.  125,  14  So.  1; 
Woodbury    v.    Tampa  Waterworks  Co.  57 
Fla.  243,  21  L.R.A.(N.S.)   1034,  49  So.  550; 
Benedict   Pineapple   Co.   v.   Atlantie  Cojit 
Line  R.  Co.  supra ;  Western  U.  Teleg.  Co.  t. 
True,  101  Tex.  236,  106  S.  W.  315;  Inter 
national    Ocean   Teleg.     Co.     v.    Saunders, 
supra;  Frazier  v.  Western  U.  Teleg.  Co.  67 
L.R.A.  319,  2  A.  &  £.  Ann.  Cas.  396.  aoi 
notes   (45  Or.  414,  78  Pac.  330);  Westerr. 
U.  Teleg.  Co.  v.  Woodard,  84  Ark.  323,  U'j 
S.  W.  679,  13  A.  &  E.  Ann.  Cas.  354;  We.^ 
em  U.  Teleg.  Co.  v.  Schriver,  4  L.R,A.(N.i> 
678,  72  C.  C.  A.  596,  141  Fed.  538;  29  iV 
Law.  &  Proc.  p.  499;   Hildreth  v.  Westerr. 
U.  Teleg.  Co.  supra;   21  Am.  ft  Eng.  £dc 
Law,  2d  ed.  pp.  493  et  seq.;  29  Cye.  Uv 
&  Proc.  pp.  488  et  seq.;   Snyder  v.  Phila 
delphia   Co.   63   L.R.A.    896,    102  Am.  St 
Rep.   941,   1   A.  &  E.   Ann.   Cas.  225  iti 
notes  (54  W.  Va.  149,  46  S.  E.  366) ;  Voui^: 
V.  Western  U.  Teleg.  Co.  107  N.  C.  370.  * 
L.R.A.  669,  22  Am.  St.  Rep.  883,  11  S.  K 
1044. 

If  it  appears  from  the  declaration  tbit 
the  loss  was  the  proximate  result  of  an  init 
pendent  efficient  cause  intervening  betvrt^r- 
the  negligence  and  the  loss,  and  it  does  i^'> 
reasonably  appear  that  the  loss  would  t'* 
have  occurred  but  for  the  negligence  oi  iy 
defendant;   or  if  it  appears  from  the  «it\^ 
laration  that  the  loss  as  allied  is  cont/ 
gent,  remote,  or  conjectural,  and  not  ci\>*'-' 
of  reasonably  certain  proof ;  or,  even  tb  c. 
contributory  negligence  is  in  general  a  o 
ter  of  defense,  if  it  appears  from  tbe  de*.  i 
ration  that  the  loss  was  contributed  to   : 
caused  by  the  plaintiffs*  fault, — the  sfe«:  a 
damages  claimed  cannot  I^ally  be  reco\e    ■ 
in   this  action.      See   Williams  v.  Atlac:  e 
Coast  Line  R.  Co.  supra. 

The  damages  claimed  in  the  portion  of  t:ie 
declaration  that  was  stricken  do  not  lu:- 
urally  and  necessarily  result  from  the  neg- 
ligence charged,  and  to  be  recovered  ahooli 
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be  specially  alleged.  Jacksonville  Electric 
Co.  V.  Batchis,  64  Fla.  102,  44  So.  933. 
Therefore,  if  the  motion  to  strike  was  er- 
roneously granted,  such  error  was  not  harm- 
less to  the  plaintiff. 

That  the  plaintiff  had  an  interest  in  the 
telegram,  that  the  defendant  was  negligent, 
and  that  the  plaintiff  sustained  loss,  appear 
by  the  declaration.' 

Under  the  allegations  of  the  declaration 
it  appears  that  the  refusal  of  the  sender 
of  the  message  to  take  the  brick  was  the 
direct  efficient  cause  of  the  loss  to  the  plain- 
tiff. This  being  so,  the  defendant  is  not 
liable  unless  its  negligence  so  contributed 
to  the  loss  that  without  the  negligence  the 
loss  would  not  have  occurred.  The  defend- 
ant's negligence  did  not  put  in  operation 
a  dangerous  agency,  or  make  it  possible  for 
a  natural  condition  or  ordinary  circum- 
stance to  directly  cause  the  loss,  as  in  such 
cases  as  Jacksonville,  T.  &  K.  W.  R.  Co.  v. 
Peninsular  Land,  Transp.  &  Mfg.  Co.  27 
Fla.  1,  167,  17  L.R.A.  33,  65,  9  So.  661; 
Florida  East  Coast  R.  Co.  v.  Welch,  53  Fla. 
145,  44  So.  250,  12  A.  &  £.  Ann.  Cas.  210; 
Alabama  G.  8.  R.  Co.  v.  Quarles,  145  Ala. 
436,  5  L.R.A.(N.S.)  867,  117  Am.  St.  Rep. 
54,  40  So.  120,  8  A.  &  E.  Ann.  Cas.  308; 
(ireen-Wheeler  Shoe  Co.  v.  Chicago,  R.  I. 
&  P.  R.  Co.  130  Iowa,  123,  5  L.R.A.(N.S.) 
882,  106  N.  W.  498,  8  A.  &  E.  Ann.  Cas. 
45.  See  also  Bibb  Broom  Com  Co.  v. 
Atchison,  T.  &  S.  F.  R.  Co.  69  L.R.A.  509, 
no  Am.  St.  Rep.  361,  3  A.  &  E.  Ann.  Cas. 
460,  and  notes  (94  Minn.  269,  102  N.  W. 
709);  Illinois  C.  R.  Co.  v.  Silef,  229  111. 
390,  15  L.R.A.(N.S.)  819,  82  N.  E.  362,  11 
A.  &  E.  Ann.  Cas.  368.  Even  in  this  class 
of  cases  the  negligence  of  the  defendant 
must,  by  uninterrupted  sequence,  contribute 
proximately  to  the  loss.  Norris  v.  Savan- 
nah, F.  &  W.  R.  Co.  23  Fla.  182,  11  Am. 
St.  Rep.  355,  1  So.  475;  Lightfoot  v.  St. 
Louis  &  S.  F.  R.  Co.  126  Mo.  App.  532,  104 
S.  W.  482;  Fentiman  v.  Atchison,  T.  &  S.  F. 
R.  Co.  44  Tex.  Civ.  App.  455,  98  S.  W.  939. 
Nor  did  the  defendant's  negligence  contri- 
bute to  the  loss  conjointly  with  another 
cause  as  in  the  cases  of  Moore  v.  Lanier,  52 
Fla.  353,  42  So.  462;  Janes  v.  Tampa,  52 
Fla.  292,  120  Am.  St.  Rep.  203,  42  So.  729, 
11  A.  &  E.  Ann.  Cas.  510;  Illinois  C.  R.  Co. 
▼.  Siler,  supra.  This  is  not  a  case  of  malice 
or  wilful  action  as  in  Chipley  v.  Atkinson, 
23  FU.  206,  11  Am.  St.  Rep.  367,  text  376, 
1  So.  934;  Western  U.  Teleg.  Co.  v.  Wells, 
supra.  Or  of  personal  injury,  as  in  Jack- 
sonville Electric  Co.  v.  Batchis,  supra.  Nor 
does  the  message  in  this  case  convey  to  the 
telegraph  company  information  of  its  spe- 
cial importance,  as  did  the  message  and 
the  attending  circumstances  in  Western  U. 
'leleg.  Co.  y.  Merritt,  supra.  There  is  here 
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no  direct  offer  of  special  employment,  as  in 
Fairley  v.  Western  U.  Teleg.  Co.  73  Miss. 
6,  18  So.  796,  and  Western  U.  Teleg.  Co.  v. 
McLaurin,  70  Miss.  26,  13  So.  36. 

The  intervening  act  of  refusing  to  take 
the  brick  was  not  a  mere  natural  condition 
that  should  reasonably  have  been  contem- 
plated, as  in  Benedict  Pineapple  Co.  v.  At- 
lantic Coast  Line  R.  Co.  supra.  Nor  was 
such  refusal  to  take  the  brick  an  irresponsi- 
ble and  natural  circumstance  succeeding  a 
tort,  as  in  Lowery  v.  Manhattan  R.  Co.  90 
N.  Y.  158,  62  Am.  Rep.  12,  1  N.  E.  608; 
Isham  V.  Dow,  supra;  Griggs  y.  Flecken- 
stein,  14  Minn.  81,  Gil.  62,  lOO  Am.  Dec. 
199.  The  principle  announced  in  the  case  of 
American  Process  Co.  y.  Florida  White 
Pressed  Brick  Co.  56  Fla.  116,  47  So.  942,  16 
A.  &  E.  Ann.  Cas.  1054,  that  "where  one  of 
two  innocent  parties  must  suffer  through 
the  act  or  negligence  of  a  third  person,  the 
loss  should  fall  upon  the  one  who  by  his 
conduct  created  the  circumstances  which 
enabled  the  third  party  to  perpetrate  the 
wrong  or  cause  the  loss,"  is  not  applica- 
ble here,  because  the  negligence  of  the  de< 
fendant  here  did  not  enable  the  sender  of 
the  telegram  to  refuse  to  take  the  brick ;  but 
such  refusal  appears  from  the  declaration  to 
have  been  within  the  hardware  company's 
rights,  independent  of  the  defendant,  and 
the  refusal  required  the  independent  and 
voluntary  act  of  a  human  mind.  See  Vic- 
ars V.  Wilcocks,  8  East,  1 ;  Walser  v.  West- 
em  U.  Teleg.  Co.  114  N.  C.  440,  19  S.  E. 
366;  Merrill  v.  Western  U.  Teleg.  Co.  78 
Me.  97,  2  Atl.  847.  See  also  Western  U. 
Tel.  Co.  y.  Schriver,  4  L.R.A.(N.S.)  678,  and 
note  (72  C.  C.  A.  596,  141  Fed.  538). 

A  telegraph  company,  like  every  natural 
person  and  corporate  entity,  should  be  re- 
quired to  properly  perform  all  legal  duties 
and  to  meet  and  satisfy  all  legal  liabilities. 
Such  a  corporation  is  authorized  to  do  busi- 
ness primarily  for  the  public  welfare,  and 
can  act  only  through  officers  and  employees. 
It  is  not  held  to  a  greater  degree  of  responsi- 
bility than  should  be  reasonably  demanded 
in  view  of  the  circumstances  under  which 
its  duties  are  performed,  and  of  the  just' 
requirements  of  the  public  welfare.  A  more 
onerous  rule  would  probably  invade  consti- 
tutional rights,  and  prove  detrime^'tal  to 
the  public  welfare  in  high  rates  or  inefficient 
service. 

One  who  commits  a  trespass  oi  other 
wrongful  act  is,  in  general,  liable  in  dam- 
ages for  all  the  consequences  directly  re- 
suiting  from  the  tort,  whether  foreseen  by 
the  wrongdoer  or  not,  if  the  wrongful  act 
is  not  interrupted  by  the  intervention  of  an 
independent  procuring  or  efficient  cause, 
without  which  intervening  cause  the  injury 
'  or  loss  would  not  have  ensued,  and  the 
57 
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plaintiff  is  not  at  fault.  But  in  actions  for 
damages  alleged  to  have  been  caused  by  the 
mere  negligence  of  one  engaged  in  perform- 
ing a  public  service,  as  to  which  the  law 
may  imply  a  contract  or  impose  a  duty,  the 
damages  for  which  recovery  may  be  had  are 
such  as  naturally  and  ordinarily  arise  out 
of  or  fiow  from  the  negligence,  or  such  as 
may  reasonably  be  supposed  to  have  been 
contemplated  at  the  time  of  the  negligence 
as  a  probable  result  of  it.  Hall  v.  Western 
U.  Teleg.  Co.  59  Fla.  — ,  27  L.R.A.(N.S. 
639,  51  So.  819.  If  the  party  charged  with 
negligence,  by  giving  proper  attention  to  the 
subject  under  the  circumstances  of  the  par- 
ticular case,  should  reasonably  have  con- 
templated the  injury  or  loss  alleged  as  be- 
ing likely  to  occur  as .  a  proximate  result 
of  the  negligence,  the  law  holds  the  negli- 
gent party  liable  in  damages,  whether  such 
injury  or  loss  was  actually  contemplated 
or  not. 

The  true  rule  applicable  to  eases  of  this 
character  is  that,  where  it  appears  that  the 
defendant  is  engaged  in  rendering  a  public 
service  as  to  which  there  may  be  a  duty 
implied  by  law  in  favor  of  the  plaintiff,  that 
the  defendant  was  merely  negligent  in  per- 
forming the  duty  due  to  the  plaintiff,  and 
that  as  a  proximate  result  of  such  negli- 
gence, without  any  intervening  independent 
efficient  cause,  the  plaintiff  actually  sustain- 
ed losses  that  would  not  have  occurred  but 
for  the  defendant's  negligence,  there  may 
be  a  recovery,  if  such  losses,  from  infor- 
mation conveyed  to  the  telegraph  company 
by  the  message  or  otherwise,  should  under 
the  circumstances  reasonably  have  been  con- 
templated at  the  time  by  the  negligent  par- 
ty, and  the  losses  as  alleged  are  not  depend- 
ent upon  another's  will,  and  are  not  specu- 
lative, remote,  contingent,  or  conjectural,  and 
are  capable  of  reasonably  certain  ascertain- 
ment. See  International  Ocean  Teleg.  Co. 
v.  Saunders,  32  Fla.  434,  21  L.R.A.  810,  14 
So.  148;  Wilson  v.  Western  U.  Teleg.  Co. 
124  Ga.  131,  52  S.  E.  153;  Western  U.  Teleg. 
Co.  v.  Milton,  63  Fla.  484,  11  L.R.A.(N.S.) 
560,  125  Am.  St.  Rep.  1077,  43  So.  495; 
Woodbury  v.  Tampa  Waterworks  Co.  57 
Fla.  243,  21  L.R.A.(N.S.)  1034,  49  So.  656; 
Paul  E.  Wolff  Shirt  Co.  v.  Frankenthal,  90 
Mo.  App.  307,  70  S.  W.  378;  Williams  v. 
Atlantic  Coast  Line  R.  Co.  56  Fla.  735,  24 
L.R.A.(N.S.)  134,  131  Am.  St.  Rep.  169,  4 
So.  209;  Walser  v.  Western  U.  Teleg.  Co. 
supra;  Jones  Teleg.  &  Teleph.  Cos.  If  526; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Calhoun,  213 
U.  S.  1,  53  L.  ed.  671,  29  Sup.  Ct.  Rep.  321. 

Even  if  from  the  words  of  the  message 
the  telegraph  company  should  reasonably 
have  contemplated  that  negligence  in  de- 
livering the  message  would  proximately  and 
probably  result  in  any  loss  to  the  persons 
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to  whom  the  message  was  addressed,  the  loss 
should  be  such  as  grows  directly  out  of  t 
contract  with  reference  to  the  bride  betireeii 
the  sender  and  the  addressees^  that  might 
reasonably  have  been  apparent  from  the  lan- 
guage of  the  message,  and  not  such  as  maj 
arise  out  of  a  collateral  contract  between 
the  sender  and  a  third  person,  even  though 
the  addressees  knew  of  the  collateral  con- 
tract and  that  it  was  an  inducement  to  the 
agreement  between  the  sender  and  the  ad 
dressees,  because,  even  if  the  special  dam- 
ages alleged  are  capable  of  reasonably  cer- 
tain ascertainment,  there  is  nothing  in  the 
message  itself  to  impart  to  the  telegraph 
company  any  information  as  to  a  collateral 
contract  upon  which  the  telegraph  compaay 
should  reasonably  have  contemplated  that 
the  special  loss  as  alleged  would  probably 
result  to  the  addressees  if  the  message  be 
not  properly  delivered.  No  knowledge  of 
the  defendant,  except  that  given  by  the  mes 
sage,  is  alleged. 

If  the  message  did  reasonably  indicate  ti^ 
the  telegraph  company  any  urgent  need  for 
brick,  it  did  not  make  a  definite  offer  fcr 
brick,  and  it  did  not  indicate  to  the  teie 
graph  company  that  the  sender  and  ad- 
dressees had  an  understanding  that  t^« 
brick  were  wanted  for  any  special  purp^'se, 
or  that  the  sender  would  incur  demnrraf<? 
liabilities,  or  would  terminate  a  contract  for 
brick,  if  there  was  further  delay  in  deliver- 
ing the  brick. 

Even  if  the  negligence  of  the  defendaziS 
was  the  procuring  cause  of  the  refusal  of  xjt 
sender  of  the  message  to   take  the  brick, 
and  was  consequently  a  proximately  contri 
buting  efficient  cause  of  the  loss,  the  sped^i 
damages   as    alleged    and    stricken   do   Ba 
naturally  and  ordinarily   follow  the  negU 
gence  alleged,  and,  under  the  circumstaBCv! 
stated,  could  not  reasonably  be  supposed  t 
have  been  contemplated  by  the  defendant  :;: 
the  time  of  the  negligence,  since  the  messapr 
imparted  to  the  defendant  no  informmtion  •s 
to  the  collateral  contract  for  the  special  'a» 
of  the  brick,  and  no  other  knowledge  tb^^r 
of  by  the  defendant  is  alleged. 

It  is  alleged  that  under  the  contract  tic 
hardware  company  agreed  to  buy  from  ti* 
plaintiff  "brick  at  the  rate  of  four  cars  j*f 
week  beginning  June  1,  1906,  until  notitc. 
to  stop."  The  immediate  cause  of  the  l*>-< 
alleged  was  the  refusal  of  the  hardva^ 
company  on  June  6,  1906,  to  take  the  bnc-c 
This  refusal  was  the  exercise  of  a  right  s  ' 
in  any  way  dependent  on  the  defendant  c* 
its  negligence. 

The  defendant's  negligence  in   failing  i' 
promptly  deliver  the  telegram  may  have  e\ 
erted  some  influence  in  the  decisicm  of  :  -^ 
liardware  company,  a  third  party,  to  reiu- 
to  take  the  brick,  yet  the  negligence  of  Vtc 
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dofcndant  was  not  necessarily  the  procuring 
cause  of  the  refusal  to  take  the  brick,  even 
though  it  may  have  been  an  incentive,  and 
advantage  may  have  been  taken  of  such  neg- 
ligence to  voluntarily  refuse  to  take  the 
brick,  which  refusal  directly  caused  the  loss. 
Special  damages  should  be  predicated  up- 
on the  direct  or  proximate  consequences  of 
the  negligence  alleged,  and  not  upon  any  oc- 
currence, circumstance,  or  act  merely  at- 
t>»nding  or  succeeding  the  negligence,  and 
reiuiring  additional  or  independent  agencies 
to  cause  the  damage.  See  Whatley  v.  Mur- 
rell,  1  Strobh.  L.  389;  .'Etna  L.  Ins.  Co.  v. 
lloon,  95  U.  S.  117,  text  130,  24  L.  ed.  395, 
39S. 

Whether  the  refusal  of  the  hardware 
conapany  to  take  the  brick  was  within  its 
rights  or  not,  it  was  a  voluntary  act  of  a 
responsible  party  wholly  independent  of  the 
defendant.  The  refusal  was  the  voluntary 
independent  exercise  of  a  legal  right,  and 
was  not  a  mere  condition  or  circumstance 
that  should  have  been  contemplated  by  the 
defendant  as  likely  to  occur.  The  refusal 
of  the  hardware  company  to  take  the  brick, 
and  not  the  negligence  of  the  defendant, 
was  the  proximate  cause  of  the  special  dam- 
ages alleged;  such  refusal  being  an  inde- 
{endent  eMcient  cause  intervening  between 
the  negligence  of  the  defendant  and  the  loss  | 
of  the  plaintiff  as  alleged,  and  directly 
causing  the  loss,  and  it  not  appearing  with 
reasonable  certainty  that,  but  for  the  neg- 
ligence, the  loss  as  alleged  would  not  have 
occurred. 

The  negligence  of  the  defendant  did  not 
directly  cause  the  loss;  it  did  not  put  into 
operation  a  controlling  force  or  dangerous 
agency;  it  was  not  a  procuring  cause,  or  a 
directly  contributing  or  concurrent  ef- 
ficient cause,  of  the  loss;  it  did  not  make  it 
possible  for  a  natural  condition  or  ordinary 
circamstance  to  directly  cause  the  loss;  it 
was  not  such  negligence  as  that  without  it 
the  subsequent  refusal  of  the  hardware  com- 
pany to  take  the  brick  would  not  have 
caused  the  loss;  but  the  negligence  of  the 
defendant  merely  preceded,  and  may  have 
influenced  or  prompted,  but  could  not  have 
put  into  operation,  or  could  not  have  con- 
trDJIed  or  directed,  the  independent  volun- 
tary refusal  of  the  hardware  company  to 
take  the  brick,  which  refusal  was  the  sole 
immediate  efficient  cause  of  the  loss.  Conse- 
quently it  does  not  appear  that  the  defend- 
ant's negligence  was  the  proximate  cause  of 
the  los«,  or  that  but  for  such  negligence  the 
loss  would  not  have  occurred.  See  Wilson 
▼.  Western  U.  Teleg.  Co.  supra. 

Kemote,  speculative,  or  contingent  dam- 
ages cannot  in  general  be  recovered,  nor  in 
general  can  recovery  be  had  for  sucli  losses 
•«  may  have  been  prevented  if  the  injured 
party  had  exercised  reasonable  diligence. 
23LR.A.(N.S.) 


Consequential  damages  that  may  be  re- 
covered in  cases  of  this  character  should  be 
that  reasonably  should  have  been  cohtem- 
proximate  results  of  the  negligence  charged, 
that  reasonably  should  have  been  contem- 
plated, and  must  be  capable  of  ascertainment 
and  computation  with  reasonable  certainty. 
Jones,  Teleg.  &  Teleph.  Cos.  %M  10/,  320,  524, 
526,  530,  547,  6G0,  503,  et  seq.;  Williams  v. 
Atlantic  Coast  Line  R.  Co.  and  Western  U. 
Teleg.  Co.  v.  Milton,  supra;  Walser  v.  West- 
ern U.  Teleg.  Co.  114  N.  C.  440,  19  S.  K 
366;  27  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
lOGO;  Kagy  v.  Western  U.  Teleg.  Co.  117 
Am.  8t.  Rep.  278  and  exhaustive  note  (37 
Ind.  App.  73,  70  N.  E.  792).  See  also  Moses 
V.  Autuono,  56  Fla.  499,  20  L.R,A.(N.S.) 
350,  47  So.  925;  Savannah,  F.  &  W.  R.  Co. 
V.  Willett,  43  Fla.  311,  31  So.  246;  Sweet  v. 
Western  U.  Teleg.  Co.  139  Mich.  322,  102 
N.  W.  850,  5  A.  &  E.  Ann.  Cas.  730. 

Profits  expected  to  be  made  are  too  re- 
mote and  contingent  to  be  recovered  when 
the  rights  under  the  contract  may  be  defeat- 
ed by  another's  will.  See  Jones,  Teleg.  A 
Teleph.  Cos.  t  526. 

The  message  itself  indicated  that  the  ad- 
dressee had  already  delayed  longer  than  the 
sender  had  antcipated  under  the  contract, 
and,  upon  the  allegations  of  the  declaration, 
the  sender  could  have  at  any  time,  volun- 
tarily and  independent  of  the  defendant,  ter- 
minated the  contract  with  the  addressee  for 
that  or  any  other  reason,  or  for  no  reason, 
thereby  making  the  profits  claimed  to  have 
been  lost,  if  not  remote,  conjectural,  or 
speculative,  at  least  contingent  upon  the 
voluntary  independent  will  of  the  sender  of 
the  telegram,  and  consequently  not  capable 
of  reasonably  certain  proof.  See  Western 
U.  Teleg.  Co.  v.  Barlow,  51  Fla.  361,  4 
L.R.A.(N.S.)  262,  40  So.  491;  Williams  v. 
Atlantic  Coast  Line  R.  Co.  50  Fla.  735,  24 
L.R.A.(N.S.)  134,  131  Am.  St.  Rep.  169,  4 
So.  209;  Merrill  v.  Western  U.  Teleg.  Co.  78 
Me.  97,  2  Atl.  847;  Fererro  v.  Western  U. 
Teleg.  Co.  9  App.  D.  C.  455,  35  L.R.A.  548; 
Walser  v.  Western  U.  Teleg.  Co.  supra; 
Western  U.  Teleg.  Co.  v.  Lehman,  106  Md. 
318,  67  Atl.  241,  14  A.  &  E.  Ann.  Cas.  736. 

In  view  of  the  apparent  absolute  right  of 
the  hardware  company  to  arbitrarily  refuse 
to  take  brick  at  any  time,  and  of  the  plain- 
tiff's apparent  delay  in  forwarding  the  first 
instalment  under  the  contract,  as  shown  by 
the  allegations  of  the  declaration  and  the 
telegram  itself,  the  allegation  that  but  for 
the  negligence  of  the  defendant  the  hard- 
ware company  would  not  have  refused  to 
take  the  brick  does  not  appear  to  be  capa- 
ble of  reasonably  certain  proof. 

There  was  no  legal  obligation  to  take 
the  brick,  and  neither  the  interest  nor  the 
intention  of  the  purchaser  is  a  certain  guide 
in    determining    the    loss    of    contemplated 
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profits.  The  telegram  did  not  indicate  a 
desire  for  or  an  intention  to  take  any  par- 
ticular number  of  brick,  and  it  was  not  an 
offer  that  would  have  been  binding  if  ac- 
cepted. 

The  interest  or  intention  of  the  purchaser 
to  take  the  brick,  made  essential  in  this 
case,  is  contingent  and  conjectural,  depend- 
ent upon  the  arbitrary  or  independent  will 
of  the  purchaser,  and  should  not  be  accepted 
as  a  reasonably  certain  essential  factor  de- 
termining liability  for  loss  of  contemplated 
profits. 

If  the  special  damages  that  were  alleged 
and  striken  were  proximately  caused  by  the 
negligence  of  the  defendant,  and  should  have 
been  contemplated  as  a  natural  and  prob- 
able result  of  the  negligence,  it  appears  that 
such  special  damages,  if  not  speculative^ 
conjectural,  or  remote,  were  contingent  up- 
on the  exercise  at  any  time  of  the  arbitrary 
will  of  the  sender  of  the  telegram  within 
its  rights,  wholly  independent  of  the  de- 
fendant's negligence,  and  consequently  such 
damages  are  not  capable  of  any  degree  of 
ctTtain  ascertainment,  and  cannot  be  re- 
covered in  this  action. 

Ah  the  defendant  is  not  shown  to  be  liable 
for  the  special  damages  alleged,  the  ques- 
tion does  not  arise  as  to  whether,  in  case  of 
liability,  the  allegations  relative  to  the 
measure  of  damages  would  properly  have 
been  subject  to  a  motion  for  compulsory 
amendment,  rather  than  to  a  motion  to 
strike.  See  Williams  v.  Atlantic  Coast 
Line  R.  Co.  supra. 

The  special  damages  as  alleged  were  not 
recoverable  in  this  action;  and,  as  they 
were  calculated  to  embarrass  a  fair  trial 
of  the  action,  no  error  was  committed  in 
striking  from  the  declaration  the  allega- 
tions as  to  such  special  damages.  See 
§1433,  Gen.  Stat.  1906;  Hildreth  v.  West- 
ern U.  Teleg.  Co.  56  Fla.  387,  47  So.  820. 

The  principal  cases  relied  on  by  plaintiff 
in  error  involve  direct  offers  for  special  serv- 
ices, or  propositions  relating  to  property 
of  special  value,  binding  on  the  sender  of 
the  message,  where  losses  could  be  ascer- 
tained with  reasonable  certainty,  or  are 
cases  where  the  negligence  was  an  efficient 
cause  of  the  loss,  which  is  not  the  case 
here^  See  also  Barker  v.  Western  U.  Teleg. 
Co.  134  Wis.  147,  14  L.R.A.(N.S.)  633,  126 
Am.  St.  Rep.  1017,  114  N.  W.  439,  where  a 
statute  influenced  the  decision. 

As  no  point  is  presented  for  determina- 
tion, except  the  propriety  of  striking  the 
portions  of  the  declaration  relating  to  the 
special  damages,  and  as  the  judgment  is  for 
merely  nominal  damafjes  for  the  admitted 
breach  of  duty  in  not  promptly  delivering 
the  message,  no  other  questions  need  be 
discussed  here. 
29  L.R.A.(N.S.): 
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JOSEPH  C.  TREMBLAY 
v. 

OTIS  W.  KIMBALL. 
(—Me.  — ,  77  Atl.  405.) 

Drnergist  —  duty  —  care   required. 

1.  The  ordinary  care  which  a  druggist  is 
bound  to  exercise  in  the  filling  of  prescrip- 
tions is  the  highest  possible  decree  of  pru- 
dence, thoughtfulness,  and  diligence,  and  i.ic 
employment  of  the  most  exact  and  reliable 
safeguards  consistent  with  the  reasonable 
conduct  of  the  business,  in  order  that  hu- 
man life  may  not  be  exposed  to  the  danz<>r 
following  from  the  substitution  of  detdlr 
poisons  for  harmless  medicines. 

S»me  —  lllliiiflr  prescription  —  negli- 
gence. 

2.  A  druggist  may  be  found  to  hare  Wen 
wanting  in  the  exercise  of  due  care  in  fillln:: 
a  prescription  from  an  opened  bottle  of 
tablets  bearing  the  manufacturer's  k^**"!. 
where  two  similar  bottles  containing  tab- 
lets stand  side  by  side,  but  the  tablets  in 
the  two  are  strikingly  different  in  appear- 
ance, and  those  from  which  he  fills  the  pre- 
scription have  an  extraordinary,  if  no: 
unprecedented,  color  for  that  kind  of  tab- 
lets. 

(September    1,    1910.) 

Note.  —  Duty  of  druggist  or  apother^ir  • 
4n  the  aale  or  compounding  of  dm  - 
or  medicines. 

There  is  no  conflict  of  authority  as  to  * 
duty  required  of  a  druggist  in  his  6eA\v  . 
with  his  customers.    All  the  decisions  »:? 
port  the  principle  enunciated  in  TtemiA^ 
V.  ELiMBALL,  that  while  the  law  reqnire§  ••. 
a  druggist  only    reasonable   and  ordinar\ 
card  in  compounding  prescriptions^  in  frl. 
ing  medicines,  and  in  performing  the  oO-: 
duties  of  his  profession,  such  care  with  rif- 
erence  to  him  means  the  highest  degree  '^f 
prudence,  thoughtfulness,  and  diligeuce,  ar : 
IS  proportioned  to  the  danger  inyolved ;  sr  -. 
that  a  breaeh  of  such  duty  would  be  nej. 
gence  rendering  him  liable  for  injuries  re 
suiting  therefrom. 

Thus,  in  Peters  ▼.  Johnson  (Peters  r 
Jackson)  60  W.  Va.  644,  57  L.RJL  42S,  <^- 
Am.  St.  Rep.  009,  41  S.  E.  190,  it  was  U  . 
that  apothecaries  and  druggists,  and  a 
persons  engaged  in  manufacturing,  o'*:' 
pounding,  or  selling  drugs,  poisons,  or  m*-*:- 
cines,  were  required  to  be  extraordicar-'- 
skilful,  and  to  use  the  highest  degree  • 
care  known  to  practical  men,  to  prevent  .r 
jury  from  the  use  of  such  articles. 

And  in  Smith  v.  Middleton,  112  Kt.  .'*" 
56   L.R.A.   484,   99   Am.   St  Rep.    3iW,  • 
S.  W.  388,  it  was  declared  that  it  wa.« 
cumbent  upon  a  druggist  to  exercise  tb%* 
high  degree  of  caution  and  care  called  f  ■ 
by  the  peculiarly  dangerous  nature  of  ^  - 
biininess,  in  other  words,  that,  in  a  bu^ire^' 
80  hazardous,  having  to  do  so  directly  sak 
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MOTION  by  defendant  for  a  new  trial 
after  verdict  for  plaintiff  on  a  trial 
before  the  Supreme  Judicial  Court  for  An- 
droscoggin County  of  an  action  brought  to 
rerover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.      Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Newell  &  Skelton  for  defendant. 

Mr.  B.  Emery  Pratt  for  plaintiffs 

IVhltehonse,  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  recovered  a  verdict  of 
$1,400  for  an  alleged  failure  of  duty  on  the 
part  of  the  defendant,  who  was  a  registered 
apothecary  employed  by  the  Hamel  Broth- 
ers in  their  drug  store  at  Livermore  Falls, 


and  in  that  capacity  filled  a  physician's 
prescription  for  the  plaintiff  calling  for 
chlorodyne  tablets  by  substituting  corro- 
sive sublimate  tablets  contaning  about  7.3 
grains  of  bichloride  of  mercury  and  7.3  of 
muriate  of  ammonia.  One  grain  of  this 
mixture  was  sufficient  to  cause  death. 
Neither  of  the  Hamel  brothers  was  a  reg- 
istered apothecary  or  pharmacist,  and  the 
sole  responsibility  of  compounding  medi- 
cines and  filling  prescriptions  was  imposed 
upon  the  defendant.  It  is  not  in  contro- 
versy that  the  plaiiftiff  presented  to  the 
defendant  a  prescription  from  a  regular 
physician  calling  for  chlorodyne  tablets, 
and  that^  instead  of  this  harmless  medicine, 
the  defendant  delivered  to  the  plaintiff  the 
corrosive  sublimate  tablets,  the  deadly  poi- 


frequently  with  the  health  and  lives  of  so 
great  a  number  of  people,  the  highest  degree 
of  care  and  prudence  for  the  safety  of  cus- 
tomers was  required. 

And  in  Walton  v.  Booth,  34  La.  Ann. 
913,  it  was  held  that  in  the  discharge  of 
their  functions,  druggists  and  apothecaries 
should  be  required  not  only  to  be  skilful, 
hut  also  exceedingly  cautious  and  prudent, 
in  view  of  the  terrific  consequences  that 
might  attend  the  least  inattention  on  their 
part  To  quote  from  the  opinion :  ''All  per- 
sons who  deal  with  deadly  poisons  are  held 
to  a  strict  accountability  for  their  use. 
The  highest  degree  of  care  known  among 
practical  men  must  be  used  to  prevent  in- 
jury from  the  use  of  such  poisons.  A 
druggist  is  undoubtedly  held  to  a  special 
degree  of  responsibility  for  the  erroneous 
use  of  poisons,  corresponding  with  his  su- 
perior knowledge  of  the  business." 

And  in  Beckwith  v.  Oatman,  43  Hun,  265, 
it  was  held  that  in  filling  a  prescription  a 
druggist  must  possess  the  ordinary  skill  of 
a  druggist  or  apothecary,  and  exercise  due 
and  proper  care  and  skill,  and  that  the  de- 
gree of  care  required  of  him  must  be  pro- 
portioned to  the  gravity  of  the  injury  that 
would  naturally  result  from  want  of  care. 
And  in  Kerr  v.  Clason,  2  Ohio  Dec.  Re- 
print, 666,  it  was  held  that  druggists  hav- 
ing the  custody  and  preparation  of  explo- 
sive and  daneerous  fiuids  and  chemical  com- 
pounds should,  in  their  mixture  and  use, 
employ  not  merely  ordinary,  but  the  ut- 
most, care  and  caution  to  avoid  injury  to 
life  or  limb,  that  is,  the  care  usual  with 
▼ery  prudent  druggists;  that  "this  care 
should  be  such  as  would  be  exercised  by 
the  most  prudent  and  cautious  of  those 
having  a  competent  knowledge  to  enable 
them  to  judge  when  danger  may  be  likely 
to  arise,  at  least,  that  usual,  ordinary,  or 
reasonable  skill  generally  possessed  by  well 
educated  druggists,  not,  indeed,  the  highest 
learning  and  skill,  which  can  only  be  at- 
tained by  few  men  of  rare  genius,  endow- 
ments, or  opportunities,  for  this  would  be 
impracticable;  but  that  usually  possessed 
by  those  seteemed  competent  in  their  busi- 
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Hence,  it  would  be  a  breach  of  this 
duty  rendering  him  liable  in  damages,  for  a 
druggist  so  negligently  to  fill  a  prescription 
as  to  cause  injury  to  the  purchaser.  Faulk- 
ner V.  Birch,  120  111.  App.  281;  Burgess  v. 
Sims  Drug  Co.  114  Iowa,  276,  64  L.R.A. 
364,  89  Am.  St.  Rep.  369,  86  N.  W.  307; 
Fleet  V.  Hollenkemp,  13  B.  Mon.  219,  56 
Am.  Dec.  563;  McCubbin  v.  Hastings,  27 
La.  Ann.  713;  Beckwith  v.  Oatman,  supra; 
Stretton  v.  Holmes,  19  Out.  Rep.  286. 

On  the  other  hand,  if  a  druggist  in  good 
faith  recommends  a  prescription  not  as 
his  own,  but  as  that  oi  another  named  per- 
son, whereupon  his  customer  orders  nim 
to  fill  it,  which  he  does,  charging  only  for 
the  medicine  and  the  compounding  thereof, 
he  cannot  be  held  responsible  to  the  custom- 
er- for  any  damage  resulting  from  the  use 
or  administration  of  the  remedy  by  the  lat- 
ter. Ray  V.  Burbank,  61  6a.  505,  34  Am. 
Rep.  103. 

And  in  Laturen  v.  Bolton  Drug  Co.  16 
N.  y.  Anno.  Cas.  267,  93  N.  Y.  Sujjp. 
1035,  in  which  it  appeared  that  a  prescrip- 
tion calling  for  "Elixir  Pinus  Comp.  cum 
heroin-ounces  4"  was  given  to  a  druggist 
who  did  not  have  the  compound,  but  had 
"Elixir  Pinus  Compositus"  and  a  bottle  of 
heroin,  and  on  consulting  a  pamphlet  issued 
by  the  maker  of  the  heroin  and  the  Elixir 
Pinus  Compositus,  he  found  that  such  manu- 
facturer also  put  up  a  compound  known  as 
"Elixir  Pinus  Compositus  with  heroin,"  and 
the  formula  in  the  pamphlet  showed  that 
the'  proportion  of  heroin  in  the  Elixir  Pinus 
Compositus  with  heroin  was  1^4  of  a  grain 
per  aram,  whereupon,  in  filling  the  prescrip- 
tion, he  added  ^^4  of  a  grain  of  heroin  to 
each  dram  of  Elixir  Pinus  Compositus,  it 
was  held  that  the  pharmacist  was  not  negli- 
gent in  so  compounding  the  prescription. 

It  would  also  be  a  breach  of  the  duty 
required  by  law  of  a  druggist  negligently  to 
sell  to  a  customer  a  poison  or  other  danger- 
ous drug  in  the  place  of  a  harmless  medi- 
cine. Smith  V.  Hays,  23  III.  App.  244; 
Howes  V.  Rose,  13  Ind.  App.  674,  65  Am. 
St.  Rep.  251,  42  N.  E.  303;  Knoefel  v.  At- 
kins, 40  Ind.  App.  428,  81  N.  E.  600;  Hans- 
ford ▼.  Payne,   11    Bush,   380;    Sutton  v. 
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80X1  above  described.  According  to  the  di-  | 
reel  ions  accompanying  the  prescription,  the 
plaintiff  immediately  took  one  tablet,  and 
thereby  suffered  the  injuries  of  which  he 
complains;  his  life  being  saved  only  by  the 
prompt  administration  of  appropriate  reme- 
dies. The  physician  states  that  the  plain- 
tiff is  now  suffering  from  a  stricture  of 
the  pylorus  or  lower  part  of  the  stomach, 
and  that  in  his  opinion  he  will  never  be 
able  to  perform  any  hard  work  in  the 
future.  It  is  alleged  in  the  plaintiff's  dec- 
laration that  in  filling  this  prescription  the 
defendant  performed  his  duty  as  an  apoth- 
ecary carelessly,  unskilfully,  and  negligent- 
ly. On  the  other  hand,  it  is  contended  by 
the  defendant  that  the  mistake  was  made 
by  one  of  the  Hamel  brothers  in  having  two 
bottles  side  by  side  marked  chlorodyne 
tablets,  one  of  which,  however,  contained 
the  poisonous  tablets  in  question,  and  that 
those  tablets  so  closely  resembled  each 
other  that  it  was  not  negligence  on  the  part 
of  the  defendant  to  fill  the  prescription  as 
lie  did.  The  jury  returned  a  verdict  for  the 
plaintiff  as  above  stated,  and  the  case  comes 
to  tin?  law  court  on  a  motion  to  set  aside 
this  verdict  as  againt  the  evidence. 
,  The  rules  of  law  governing  this  class  of 
cases  are  closely  analogous  to  those  appli- 


cable to  ph^'sicians  and  surgeons.  A  regis- 
tered apothecary,  or  any  person  who  under- 
takes to  act  in  the  capacity  of  a  quallfit ! 
druggist  in  preparing  medicines  and  filling 
physicians'  prescriptions,  is  required  by  law, 
in  the  first  place,  to  possess  a  reasonable 
and  ordinary  degree  of  knowledge  and  skil! 
with  respect  to  the  pharmaceutical  duties 
which  he  professes  to  be  competent  to  per- 
form. He  is  not  required  to  possess  the 
highest  degree  of  knowledge  and  skil)  tr. 
which  the  art  and  science  may  hare  at 
tained.  He  is  not  required  to  have  ^kill 
and  experience  equal  to  the  most  em  n.>Tit 
in  his  profession.  He  is  only  required  t.< 
have  that  reasonable  degree  of  learning  ani 
skill  which  is  ordinarily  possessed  by  othr 
dnrj'gists  in  good  standing  as  to  quali'' 
i']'-ui  in  similar  communities. 

In  the  second  place,  the  law  imj.  i^js  up" 
the  druggist  the  obligation  to  exerci'ie  a!. 
reasonable  and  ordinary  care  and  pnideD<?e 
in  applying  his  knowledge  and  skill  in  ff>m- 
pounding  medicine,  filling  prescription?, 
and  performing  all  of  the  other  duties  cf 
an  apothecary.  He  is  not  bound  to  U5« 
extraordinary  care  and  prudence,  or  a  great- 
er degree  of  care  than  is  ordinarily  e^ie- 
cised  by  other  qualified  druggists.  Ordinan 
skill  is  the  test  of  qualifications,  and  ordi- 


Wood,  120  Ky.  23,  85  S.  W.  201,  8  A.  & 
E.  Ann.  Cas.  894;  Walton  v.  Booth,  34  La. 
Ann.  013;  Norton  v.  Sewall,  106  Mass.  143, 
8  Am.  Rep.  298;  Brown  v.  Marshall,  47 
Mich.  576,  41  Am.  Rep.  728,  11  N.  W. 
392;  Quin  r.  Moore,  15  N.  Y.  432;  Minner 
V.  Scherpich,  6  N.  Y.  S.  R.  851;  Davis  v. 
Guarnieri,  45  Ohio  St.  470,  2  Am.  St.  Rep. 
548,  15  N.  E.  350;  Brunswig  v.  White,  70 
Tex.  504,  8  S.  W.  85;  Hargrave  v.  Vaughn, 
82  Tex.  347,  18  S.  W.  695;  Peters  v.  John- 
son, supra;  Kennedy  v.  Plank,  120  Wis.  197, 
97  N.  W.  895. 

Upon  tlie  same  principle,  it  was  held  in 
Horst  V.  Walter,  53  Misc.  591,  103  N.  Y. 
Supp.  750,  to  be  negligence  for  a  druggist  to 
give  to  one  asking  for  something  to  wash 
out  a  wound,  a  solution  of  carbolic  acid  so 
strong  as  to  burn  the  flesh  and  turn  it 
black. 

And  in  Goldberg  v.  Hegeman  &  Co.  60 
Misc.  107,  111  N.  Y.  Supp.  679,  it  was  held 
to  be  neglipcnce  for  a  druggist  to  give  a 
customer  asking  for  corrosive  sublimate  to 
apply  to  his  body,  a  solution  so  strong  as 
to  cause  severe  injury  when  so  applied. 

So,  the  manufacturer  of  a  medicine  for 
a  particular  purpose  would  be  liable  to 
a  purchaser  thereof  for  unskilfulness  and 
negligence  in  the  manufacture  of  it,  where- 
by the  customer  was  injured.  Blood  Balm 
Co.  V.  Cooper,  83  Ga,  457,  6  L.R.A.  612, 
20  Am.  St.  Kep.  324,  10  S.  E.  118;  George  v. 
Skivinsrton,  L.  R.  5  Exch,  1. 

And  a  dru|:^gi8t  selling  poison  without 
labeling  the  same,  as  required  by  law,  will 
be  liable  for  injury  to  one  who  uses  the 
29  L.R.A.(N.S.) 


same  in  ignorance  of  its  deadlv  qualities. 
Sutton  V.  Wood,  120  Ky.  23,  85' S.  W.  201. 
8  A.  &  £.  Ann.  Cas.  894;  Osborne  v.  Mr- 
Masters,  40  Minn.  103,  12  Am.  St.  Kep 
698,  41  N.  W.  643;  Fisher  v.  Golladay,  3r 
Mo.  App.  531. 

Thus,  in  Smith  v.  Middleton,  112  Kv.  5SS. 
56  L.R.A.  484,  99  Am.  St.  Rep.  305,  66 
S.  W.  388,  it  was  held  to  be  gross  ne?li 
gence  of  an  aggravated  form  for  a  druggist 
to  fill  an  order  for  calomel  tablets,  wi:^ 
morphine,  and  place  them  in  a  box  labeKJ 
calomel  without  giving  notice  of  the  fact 

And  where  a  druggist  labels  a  \mpi^ 
with  the  name  of  a  hiBirmleaa  drug,  be  v«ll 
be  liable  for  injury  resulting  to  one  ufia? 
it  for  such  harmless  drug.  Thomas  v.  Win- 
chester, 6  N.  Y.  397,  57  Am.  Dec  455. 

So,  in  Peterson  v.  Westman,  103  Mo 
App.  672,  77  S.  W.  1015,  it  was  held  to  b^ 
negligence  for  a  druggist,  when  fumisiied 
an  empty  bottle  labeled  "carbolic  acid,**  aivi 
ordered  to  fill  it  with  arnica,  to  fill  it  with 
carbolic  acid  instead,  without  attaching  ^ 
new  label,  making  him  liable  for  injuri'^ 
received  by  one  using  the  acid  thinking 
it  arnica. 

But  in  Wohlfahrt  v.  Beckert,  92  X.  Y. 
490,  44  Am.  Rep.  406,  affirming  27  Hur. 
74,  it  was  held  that  the  omission  by  a  druf:- 
gist  to  label  a  substance  "poison,"  as  re 
quired  by  statute,  would  not  make  hira 
liable  for  the  death  of  or  injury  to  a 
customer  by  taking  an  overdose  there^- 
if  he  fairly  warned  the  purchaser  of  the 
character  of  the  medicine,  and  gave  »«o- 
rate  information  and  directions  as  to  tie 
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m  y  care  is  the  test  of  the  application 
"■  it. 

Finally,  in  applying  his  knowledge  and 

•MTcising  care  and  diligence,  the  druggist 

\*  bound  to  give  his  patrons  the  benefit 

••/  his  best  judgment;  for  even  in  pharmacy 

tiiere  is  a  class  of  eases  in  which  judgment 

and  discretion  must  or  may  be  exercised. 

The  druggist  is  not  necessarily  responsible 

for  the  results   of  an   error   of  judgment 

which  is  reconcilable  and   consistent   with 

the  exercise  of  ordinary  skill  and  care.     He 

does  not  absolutely  guarantee  that  no  error 

»hall  ever  be  committed  in  the  discharge 

of  his  duties.    It  is  conceivable  that  there 

might  be  an  error  or  mistake  on  the  part 

of  a  qualified  druggist  which  would  not  be 

licid  actionable  negligence.    Patten  ▼.  Wig- 

^D.  51  Me.  596,  81  Am.  Dec.  593;  Leighton 

V.  Sargent,  27  N.  H.  460,  59  Am.  Dec.  388; 

Small  V.  Howard,  128  Mass.  131,  35  Am. 

Rep.  363.     As  to  druggists,  see  Thomas  v. 

Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455; 

Xnrton  Y.  Sewall,   106  Mass.   143,  8   Am. 

Rpp.  298;  McDonald  v.  Snelling,  14  Allen, 

290,  92  Am.  Dec.  768;  Brown  v.  Marshall, 

47  Jlich.  576,  41  Am.  Rep.  728,  11  N.  W. 

392. 

But  while,  as  has  been  seen,  the  legal 
measure  of  the  duty  of  druggists  towards 


their  patrons,  as  in  all  other  relations  of 
life,  is  properly  expressed  by  the  phrase 
"ordinary  care,"  yet  it  must  not  be  for- 
gotten that  it  is  "ordinary  care"  with  ref- 
erence to  that  special  and  peculiar  busi- 
ness. In  determining  what  degree  of  pru- 
dence, vigilance,  and  thoughtfulness  will 
fill  the  requirements  of  "ordinary  care"  in 
compounding  medicines  and  filling  prescrip- 
tions, it  is  necessary  to  consider  the  poison- 
ous character  of  so  many  of  the  drugs  with 
which  the  apothecary  deals,  and  the  grave 
and  fatal  consequence  which  may  follow  the 
want  of  due  care.  In  such  a  case  "ordinary 
care"  calls  for  a  degree  of  vigilance  and 
prudence  commensurate  with  the  dangers 
involved.  The  general  customer  ordinarily 
has  no  definite  knowledge  concerning  the 
numerous  medicines  and  poisons  specified 
in  the  "United  States  Dispensatory  and 
Pharmacopoeia,"  which  registered  apothe- 
caries are  by  our  statutes  expressly  allowed 
to  keep,  but  must  rely  implicitly  upon  the 
druggist,  who  holds  himself  out  as  one 
having  the  peculiar  learning  and  skill,  and 
conceptions  of  legal  duty,  necessary  to  a 
safe  and  proper  discharge  of  that  duty. 
"Ordinary  care"  with  reference  to  the  busi- 
ness of  a  druggist  must  therefore  be  held 
to   signify   the   highest   practicable   degree 


quantity  which  might  be  taken,  and  the 
overdose  was  taken  in  disregard  of  such 
directions. 

In  Wilson  v.  Faxon,  Williams,  &  Faxon, 
C3  Misc.  561,  117  N.  Y.  Supp.  361,  it  was 
held  that  a  druggist  was  guilty  of  negli- 
gence if,  without  investigation,  he  sold  a 
^•ox  of  tablets  put  up  by  a  manufacturer 
f'^r  a  harmless  vegetable  remedy,  but  which 
in  fact  contained  calomel. 

On  the  other  hand,  in  West  ▼.  Emanuel, 
195  Pa.  180,  53  L.R.A.  329,  47  Atl.  966,  it 
was  held  that  a  druggist  was  not  guilty-  of 
negligence  in  selling  to  customers  proprie- 
tary medicines  in  the  package  and  under 
the  label  of  the  proprietor  or  the  patentee, 
vritfaout  making  an  analysis  of  the  contents. 

In  Kerr  v.  Clason,  2  Ohio  Dec.  Reprint, 
666,  it  was  held  that  a  druggist  would  be 
liable  for  injuries  caused  to  a  customer  in 
his  store,  resulting  from  an  explosion  of 
^tufr  he  was  mixing,  due  to  his  negligent 
handling  thereof. 

In  Gibson  v.  Torbert,  115  Iowa,  163,  66 
L.R.A.  98,  91  Am.  St.  Rep.  147,  88  N.  W. 
443,  it  was  held  that  no  liability  attached 
to  a  druj^ist  for  injuries  to  a  customer  for 
lack  of  instruction  as  to  the  safe  manner  of 
handling  an  article,  such  as  phosphorus, 
*alled  for  by  him  and  sold  to  him,  where 
*ie  had  reached  the  age  of  discretion,  and 
^an  apparently  in  possession  of  his  mental 
fa'^nlties,  and  there  was  nothing  connected 
dth  the  transaction,  or  previously  known 
o  the  seller,  indicating  that  the  would-bn 
nirehaser  could  not  safely  be  intrusted  with 
fip  substance. 
19  L.R.A.(N.S.) 


In  Gwynn  v.  Duffield,  61  Iowa,  64,  47 
Am.  Rep.  802,  15  N.  W.  504,  on  subsequent 
appeal,  66  Iowa,  708,  55  Am.  Rep.  286,  24 
N.  W.  523,  recovery  .was  refused  against  a 
druggist,  where  it  appeared  that  the  plain- 
tiff ordered  extract  of  dandelion,  and  in  re- 
sponse thereto  the  defendant  started  to  wrap 
up  extract  of  belladona,  a  poison,  and  while 
so  doing  the  plaintiff  went  to  the  jar  from 
which  the  druggist  took  the  same,  thinking 
it  dandelion,  and,  helping  himself  to  a  por- 
tion thereof,  asked  the  defendant  if  what 
he  was  taking  was  a  proper  dose,  and,  up- 
on being  told  that  it  was  a  proper  dose, 
swallowed  it,  and  was  thereby  injured. 

In  Keating  v.  Hull,  78  Conn.  719,  62  Atl. 
661,  it  appeared  that  the  trial  court  found 
the  defendant,  a  druggist,  guilty  of  negli- 
gence in  leaving  poison  ordered  by  another 
customer  unlabeled  where  the  plaintiff 
might  take  it  by  mistake  for  her  parcel  of 
a  harmless  drug;  but,  as  the  court  also 
found  the  latter  negligent  in  so  taking  it, 
and  awarded  her  only  nominal  damages,  and 
she  appealed  from  the  judgment,  the  su- 
preme court  was  not  called  upon  to  ques- 
tion the  finding  as  to  the  defendant's  negli- 
gence. 

As  to  liability  of  druggist  for  injury  to 
stranger  from  drug  or  poison  sold  by  him, 
sec  note  to  McKibbin  v.  Bax,  13  L.R.A. 
(N.  S.)  646. 

As  to  liability  of  manufacturer  or  vendor, 
generally,  to  persons  not  in  privity  of  con- 
tract with  him,  for  injury  from  defects  in 
articles  sold,  see  note  to  Tomlinson  v.  Ar- 
mour &  Co.  19  L.R.A.  (N.S.)  923.       J.  A.  C. 
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of  prudence,  thought  fulness,  and  vigilance, 
and  Ihe  most  exact  and  reliable  safeguards 
consistent  with  the  reasonable  conduct  of 
the  business,  in  order  that  human  life  maj 
not  constantly  be  exposed  to  the  danger 
flowing  from  the  substitution  of  deadly 
poisons  for  harmless  medicine.  As  observed 
by  Judge  Cooley  in  Brown  v.  Marshall, 
47  Mich.  576,  41  Am.  Rep.  728,  11  N.  W. 
392:  ''The  case,  it  must  be  conceded,  is 
one  in  which  a  very  high  degree  of  care 
may  justly  be  required.  People  trust  not 
merely  their  health,  but  their  lives,  to  the 
knowledge,  care,  and  prudence  of  drug- 
gists, and  in  many  cases  a  slight  want  of 
care  is  liable  to  prove  fatal  to  someone. 
It  is  therefore  proper  and  reasonable  that 
tlie  care  required  shall  be  proportioned  to 
the  danger  involved."  Maxfield  v.  Maine 
C.  R.  Co.  100  Me.  80,  60  Atl.  710,  and  cases 
cited.  Raymond  v.  Portland  R.  Co.  100 
Me.  531,  3  L.R.A.(N.S.)   94,  62  Atl.  602. 

In  the  case  at  bar  no  question  appears 
to-iiave  been  raised  in  regard  to  the  skill 
and  experience  of  the  defendant  as  a 
registered  apothecary,  and  it  was  incum- 
bent upon  the  plaintiff  to  prove  that,  in 
delivering  to  him  corrosive  sublimate  in- 
stead of  the  chlorodyne  tablets  called  for 
in  the  prescription,  the  defendant  failed 
to  exercise  the  high  degree  of  care  and 
prudence  required  of  him  under  the  rules 
above   stated. 

When  the  physician  who  prescribed  the 
chlorodyne  tablets  for  the  plaintiff  re- 
turned to  the  defendant  the  poisonous  tab- 
lots  of  corrosive  sublimate,  and  informed 
him  that  "there  must  be  a  mistake/'  the 
defendant  freely  admitted  that  there  had 
been  a  mistake,  but  claimed  that,  at  the 
time  of  the  removal  of  Hamel  Brothers 
from  Chisholm  to  Livermore  Falls,  one  of 
the  firm  had,  by  mistake,  put  these  large 
whito  tablets  into  a  bottle  having  upon 
it  the  manufacturer's  label  "chlorodyne  tab- 
lets." The  defendant  testifies  that  Hamel 
stated  to  him  that  he  "put  those  tablets  in 
there,"  and  when  the  stock  was  removed 
from  the  other  store,  "the  tablets  got 
mixed,  or  that  bottle  was  mixed,  in  with  the 
others,  and  that  was  tlie  explanation."  It 
is  also  contended  in  the  argument  for  the 
defendant  that  not  only  were  those  two 
bottles  alike  tliat  were  labeled  "chlorodyne 
tablets,"  but  Ihat  the  tablets  in  the  two 
bottles  were  alike  in  color,  size,  and  shape. 

But  the  evidence  fails  to  support  the  con- 
tention that  the  tablets  in  both  bottles  had 
the  same  appearance.  On  the  contrary,  the 
physician  distinctly  states  in  his  testimony 
that  the  tablets  in  the  two  bottles  shown 
him  by  the  defendant  were  wholly  and 
strikingly  different  in  both  color  and  size, 
that  in  one  were  large  white  tablets,- 
29  L.R.A.(N.8.) 


"marked  'poison*  in  big  letters  on  the  Ulh 
lets,"  and  in  the  other  were  the  **real  cliloru 
dyne  tablets,"  small  and  very  dark  green  in 
color,  and  having  the  same  appearance  ai 
the  small  dark  tablets  exhibited  in  evidence 
to  the  court.  The  defendant  denies  tiut 
the  word  "poison*'  was  stamped  on  the 
white  tablets,  but  admits  that  the  genuine 
chlorodyne  tablets  with  whidi  he  filled  the 
plaintiff's  prescription  after  the  discorerr 
of  the  mistake  were  taken  from  the  othir 
one  of  the  two  bottles  on  the  shelf  Itbeiec 
"chlorodyne  tablets,"  and  that  those  tu'-- 
lets  "looked  like"  the  two  small  dark  green 
ones  in  evidence.  He  further  states  thai 
the  bottle  from  which  the  white  poiion-).« 
tablets  were  taken  disappeared  without  hi< 
knowledge.  There  is  evidence  that  chi"ro- 
dyne  tablets  are  of  different  colors,  but  no 
evidence  of  white  ones.  The  phnieiio 
states  that  he  never  saw  any  white  r-r«>« 
There  is  conflict  of  testimony,  as  alreauy 
stated,  upon  the  question  whether  the  «'>r: 
"poison"  was  stamped  on  the  white  ta  - 
lets  delivered  to  the  plaintiff  by  the  de- 
fendant. One  of  these  tablets  exhibiteJ 
in  court  has  been  so  discolored  and  vTn 
by  handling  that  no  letters  can  now  )« 
distinguished  even  with  the  aid  of  a  magni 
fying  glass. 

Although  the  two  bottles  of  tablets  i' 
question  both  had  the  manufacturer's  UU'- 
upon  them,  it  must  be  remembered  that  v 
tablets  were  not  sold  in  unopened  bot:l-^ 
as  original  packages,  but  were  taken  <>•:'. 
of  a   large  quantity  in  a  bottle  that  hti 
been  opened,  and  thus  the  defendant  hj] 
full    opportunity    to    inspect  and  exaini^ 
the    tablets.      It    is    inconceivable  that.  -^ 
he  had  given  thoughtful  attention  to  t"^ 
matter,    he  could   have  failed  to  note  t 
striking  difference  in  the  appearance  of  tl 
tablets  in  the  two  bottles  bearing  the  sa^* 
label,  and  the  extraordinary,  if  not  unpresr 
dented,  fact  that  in  one  of  them  the  scp 
posed  chlorodyne  tablets  were  white.   Vt, 
so  far  as  appears,  no  special  examin^t.  '^ 
or  effort  was  made  to  determine  the  rt*. 
character    of   the    white    tablets,  but.  »J- 
parently    without    question    or  hesitati  n. 
they  were  delivered  to  the  plaintiff  a*  ba^rr 
less  medicine.    The  explanation  of  the  ni!* 
take  was  evidently   unsatisfactory  to  t - 
jury. 

It  is  the  opinion  of  the  court  that  tht - 
was  suflficient  evidence  to  support  the  «:- 
elusion  manifestly  reached  by  the  i^O 
that,  although  the  defendant  nuy  ha^^ 
been  a  skilful  and  competent  dnigg"*^ 
he  unfortimately  omitted  on  the  oecasi"' 
in  question  to  exercise  such  care  and  pn: 
dence,  and  to  take  such  reasonable  prfr-a?- 
tions,  as  the  safety  of  his  customer  and  th* 
measure   of   his   own   legal  duty  required 

Motion  for  new  trial  overruled. 


]9]0. 


MATTHEWS  v.  MATTHEWS. 


d05 


MARYIiAND    COURT    OF    APPEALS. 

BENSON  MATTHEWS,  Appt, 

V. 

MATILDA  MATTHEWS. 

(112  Md.  682,  77  Atl.  249.) 

Conrts  —  notice  of  proceedings  —  for- 
mer diTorce  action. 

A  court  cannot,  in  a  second  proceeding 
before  it  for  divorce,  base  its  denial  of  re- 
lief upon  facts  proved  at  the  first  hearing, 


Note, ^Judicial  notice   of  the  court* a 
own  record  in  other  actions. 

This  subject  is  covered  by  the  note  to 
Murphy  v.  Citizens'  Bank,  11  L.R.A.(N.S.) 
616. 

The  general   rule   there   stated,   that   a 
court  will  not  take  judicial  notice,  in  de- 
ciding one  case,  of  what  may  appear  from 
its  own  record  in  another  and  distinct  case, 
is  sustained  b^  later  cases:     State  ex  rel. 
Armour   Packing   Co.    v.    Dickmann    (Mo. 
App.)  124  S.  W.  29  (refusing  on  appeal  in 
sherifTs  bond  for  false  return  to  take  judi- 
cial notice  of  relator's  appearance  in  origi- 
nal action,  even  upon  the  assumption  that 
that  fac '  appeared  from  the  record  on  ap- 
peal in  the  original  action) ;   Ollschlager's 
Estate,  50  Or.  56,  89  Pac.   1049    (denying 
right,  in  proceeding  to  settle  (administrator's 
account,  to  take  judicial  notice  of  record  in 
/ruardianship  proceedings  before  the  same 
court,  finding  that  the  objectors  were  not 
heirs  and  had  no  interest  in  the  estate,  al- 
though they  were  parties  in  the  guardian- 
ship proceedings) ;  Lownsdale  v.  Grays  Har- 
bor Boom  Co.  54  Wash.  542,  103  Pac.  833 ; 
Pacific  Iron  &  Steel  Works  v.  Goerig,  65 
Wash.  149,  104  Pac.  151;  Wellman  v.  Hoge, 
66  W.  Va.  234,  66  S.  E.  367;  Pickens  v.  Coal 
RJFer  Boom  &  Timber  Co.  66  W.  Va.  10, 
24  L.R.A.(N.S.)  354,  66  S.  E.  865. 

The  same  rule  is  declared  in  Haaren  v. 
3fou]d  (Iowa)  24  L.Il.A.(N.S.)  404,  122  N. 
W.  921,  but  was  held  not  to  apply  to  the 
right  of  »  court,  in  contempt  proceedings 
for  violation  of  an  injunction  decree,  to 
take  judicial  notice  of  the  decree.  (See  on 
that  subject,  note  to  ih\6  case  in  24  L.R.A. 
(X.S.)    404.) 

The  rule  applies  even  when  the  parties  to 
both  actions  are  the  same.  Pacific  Iron 
t  Steel  Works  v.  Goerig  and  Lownsdale  v. 
Grays  Harbor  Boom  Co.  supra. 

In  Wellman  v.  Hoge,  supra,  the  parties 
and  the  issues  in  the  first  suit  were  differ- 
ent from  those  in  the  second,  but  that  was 
not  apparently  made  a  limitation  of  the  de- 
cision so  far  as  the  question  of  judicial  no- 
tice is  concerned.  It  may  be  observed  in 
this  connection  that  the  question  whether 
the  proceedings  in  the  first  action  are  rea 
judicata  of  the  second  is  distinct  from  the 
question  whether  the  court  in  the  second 
Hill  take  judicial  notice  of  the  proceedings 
in  the  first. 

It  is   also  true,  of  course,  that  what  a 
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trial  court  cannot  judicially  notice  the  ap- 
pellate court  cannot  notice  when  sitting 
in  review.  Pacific  Iron  &  Steel  Works  v. 
Goerig  and  Lownsdale  v.  Grays  Harbor 
Boom  Co.  supra. 

In  Danforth  v.  Egan,  23  S.  D.  43, 119  K. 
W.  1021,  however,  upon  appeal  in  a  contest 
over  the  election  of  the  state's  attorney, 
the  supreme  court  said  it  would  take  judi- 
cial notice  of  the  judgment  of  that  court 
in  a  former  proceeding  disbarring  the  ap- 
pellant as  an  attorney, — especially  as  it 
was  referred  to  in  the  case  at  bar. 

In  Bank  of  Eau  Claire  v.  Reed,  232  111. 
238,  122  Am.  St.  Rep.  66,  83  N.  E.  820; 
Reed  v.  Waterbury  Nat.  Bank,  136  HI.  App. 
105  (affirmed  in  231  111.  246,  83  N.  E.  188), 
the  court  declares  generally  that  it  knows 
its  own  records  and  will  take  judicial 
notice  of  them,  but  the  decisions  in  these 
cases  on  tliis  point  were  merely  to  the  effect 
that  the  court  will  take  judicial  notice  of 
the  record  of  a  judgment,  in  a  proceeding 
under  a  writ  of  scire  facias  to  revive  the 
judgment;  and,  as  stated  in  the  latter  case, 
scire  facias  is  a  continuation  of  the  same 
suit.  These  cases,  therefore,  are  not  strictly 
within  the  scope  of  the  notes. 

A  similar  declaration  is  made  in  People 
V.  Ackermann,  146  111.  App.  301,  holding 
that  in  an  action  on  a  bona  on  appeal  from 
a  justice  of  the  peace  to  the  supreme  court, 
tlie  latter  court  may  take  judicial  notice 
of  the  bond  when  a  transcript  of  the  same 
under  the  hand  of  its  own  clerk  is  laid  be- 
fore it.  This  also  seems  to  be  a  case  of  a 
subsequent  proceeding  in  the  same  action, 
and  thus  outside  the  scope  of  the  notes. 

The  rule  which  precludes  a  court  from 
taking  judicial  notice  of  its  own  records  in 
other  actions  does^  not,  of  course,  prevent 
it  from  taking  judicial  notice  of  tne  doc- 
trine or  the  rule  of  law  adopted  by  the 
court  in  the  first  action,  and  applying  that 
under  the  principle  stare  decisis  in  the  sec- 
ond action,  if  the  same  question  of  law  is 
presented.  This  dictinction  is  expressly 
recognized  in  Pickens  v.  Coal  River  Boom 
&  Timber  Co.  supra,  the  court  holding  that 
the  rule  of  law  laid  down  in  the  first  ac- 
tion governed  the  second  under  the  prin- 
ciple stare  decisis^  notwithstanding  that  the 
court  could  not  have  taken  judicial  notice 
of  its  record  in  the  former  action  as  a  basis 
for  applying  the  principle  res  judicata. 

G.  H.  P. 
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Briscoe,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  in  this  case  was  filed  on  the 
5th  day  of  December,  1908,  in  the  circuit 
court  for  Washington  county,  by  the  ap- 
pellant against  the  appellee,  to  procure 
a  divorce  a  vinculo  matrimoniij  on  the 
ground  of  abandonment  and  desertion,  un- 
der article  16,  §  36,  of  the  Code  of  Public 
General  Laws.  The  appellant  and  appellee 
were  married  on  the  16th  day  of  August, 
1893,  and  lived  together  as  husband  and 
wife,  in  Hagerstown,  .Maryland,  until  some 
time  in  February,  1906.  It  is  charged  by 
the  bill  and  admitted  by  the  answer  that 
they  had  lived  apart  for  over  three  years. 
The  bill  was  filed  on  the  5th  day  of  Decem- 
ber, 1908,  is  in  proper  form,  and  contains 
the  usual  and  necessary  averments  in  bills 
for  divorce  for  abandonment  and  desertion, 
under  the  statute.  If  the  averments  of  the 
bill  are  sustained  by  the  proof,  the  plaintiff 
is  undoubtedly  entitled  to  the  relief  sought 
by  this  suit. 

The  statute  (article  16,  §  36,  Pub.  Gen. 
Laws)  provides  the  cause  or  the  grounds 
upon  which  the  courts  in  this  state  may 
decree  a  divorce  a  vinculo  matrimoniiy  and 
one  of  the  causes  is  provided  as  follows: 
"When  the  court  shall  be  satisfied  by  com- 
petent testimony  that  the  party  complained 
against  has  abandoned  the  party  complain- 
ing,  and  that  such  abandonment  has  con- 
tinued uninterruptedly  for  at  least  three 
years,  and  is  deliberate  and  final  and  the 
separation  of  the  parties  beyond  any  rea- 
sonable expectation  of  reconciliation."  This 
statute  has  frequently  been  before  this 
court  for  interpretation,  and  the  rules  by 
which  this  and  similar  cases  are  to  be  con- 
trolled have  been  fully  considered  and  stated 
by  this  court.  In  Gill  v.  Gill,  93  Md.  654, 
49  Atl.  558,  this  court  reafiirmed  the  rule 
laid  down  in  Lynch  v.  Lynch,  33  Md.  328, 
to  the  effect  that  abandonment,  to  consti- 
tute ground  for  a  final  divorce,  must  be  the 
deliberate  act  of  the  party  complained  of, 
done  with  the  intent  that  the  marriage 
relation  should  no  longer  exist,  and  we 
there  said:  "And  this  is  in  full  accord 
with  the  best-considered  cases  elsewhere." 
Lynch  v.  Lynch  and  Gill  v.  Gill,  supra; 
Gregory  v.  Pierce,  4  Met.  479;  Bennett  v. 
Bennett,  43  Conn.  313.  Mr.  Bishop,  in  his 
work  on  Marriage,  Divorce,  &  Separation 
(vol.  1,  §§  1662  and  1672),  says:  Desertion 
as  a  matrimonial  offense  is.  the  voluntary 
separation  of  one  of  the  married  parties 
from  the  other,  or  the  voluntary  refusal  to 
renew  a  suspended  cohabitation,  without 
justification  either  in  the  consent  or  the 
wrongful  conduct  of  the  other.  In  all 
cases  the  criterion  is  the  intent  to  abandon. 
And  in  9  Am.  &  £ng.  £nc.  Law,  2d  ed.  p. 
£9  L.R.A.(N.S.) 


764,  it  is  said:  "Desertion  is  the  wilful 
termination  of  the  marriage  relation  by 
one  of  the  married  parties  without  lawful 
or  reasonable  cause,  or  a  refusal  without 
reasonable  cause  to  renew  the  marriage 
relation  after  the  parties  have  been  sep- 
arated." 

In  the  case  now  under  consideration,  the 
evidence  is  clear  and  undisputed  as  to  the 
continuance  and  uninterrupted  separation 
of  the  parties  for  the  statutory  period  of 
three  years,  and  that  the  abandonment  of 
the  husband  by  the  wife,  at  the  time  of 
desertion,  was  deliberate  and  final.  Tlie 
sole  question  for  us  to  consider,  on  this 
record,  and  one  of  the  requirements  of  the 
statute  that  the  plaintiff  must  meet,  is 
whether  this  conceded  separation  of  the 
parties  for  over  three  years  is  beyond  any 
reasonable  expectation  of  reconciliation. 
And  this  brings  us  to  a  consideration  of  the 
pleadings  and  proof  set  out  in  the  record. 

The  bill,  after  alleging  the  marriage  on 
the  16th  day  of  August,  1893,  in  Hagers- 
town, Maryland,  where  both  of  the  parties 
resided,  and  where  they  lived  until  their 
separation,  and  that  no  children  have  been 
born  of  the  marriage,  and  that  the  plain- 
tiff provided  a  home  for  the  defendant,  was 
always  a  faithful  and  loyal  husband  to  her 
giving  her  no  cause  or  reason  to  leave  his 
home,  alleges  in  the  third  paragraph  of  the 
bill  that  on  the  14th  day  of  February,  1905. 
the  defendant  abandoned  and  deserted  him, 
without  any  cause  whatever;  that  the 
abandonment  is  deliberate  and  final,  and 
has  continued  for  more  than  three  years 
and  is  beyond  any  hope  of  reconciliation. 
And  by  the  fourth  paragraph  of  the  bill 
the  plaintiff  avers  that  he  has  not  lived 
nor  cohabited  with  the  defendant  sinee 
she  left  him,  and  that  he  has  always  been 
willing  to  live  with  her  and  provide  a  home 
for  her,  as  he  always  had  done.  The  de- 
fendant answered  this  bill  on  the  1st  of 
February,  1909,  admitting  in  part  its  alle- 
gations, except  the  allegation  of.  abandon- 
ment and  that  the  plaintiff  is  entitled  to  a 
decree  of  divorce,  but  avers  by  the  fifth 
paragraph  of  the  answer  that  the  allefr»- 
tions  complained  of  in  the  bill  filed  in  thi-i 
cause   were   heretofore   passed  upon  by  a 

final  decree  of  this  court  passed  in  No. 

equity,  in  the  circuit  court  for  Washington 
county,  Maryland,  and  no  further  cogni- 
zance ought  to  be  had  of  this  case.  To  thi* 
answer  the  plaintiff  filed  a  general  replica- 
tion on  the  10th  of  February,  1909,  joining 
i.ssue  on  the  answer,  in  so  far  as  it  denied 
the  allegations  of  the  bill,  and  testimony 
was  subsequently  taken  on  behalf  of  the 
plaintiff,  but  none  on  behalf  of  the  de- 
fendant. The  testimony  appears  to  have 
been  closed   and   returned,  at   the  request 
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of  the  counsel  for  the  plaintifT  and  consent 
of  the  counsel  for  the  defendant.  The  case 
was  heard  in  the  circuit  court  for  Washing- 
ton county  on  the  pleadings  and  evidence, 
and  from  a  decree  passed  on  the  16th  day 
of  March,  1909,  denying  the  relief  sought 
by  the  hushand  and  dismissing  the  plain- 
tifTs  bill,  this  appeal  has  been  taken. 

We  cannot    agree    with    the    conclnsion 
reached  by  the  court  below,  on  the  record 
in  this  case,  that  the  plaintiff  has  failed 
to  establish  a   case  of  abandonment  and 
desertion  on  the  part  of  the  wife,  within 
the  meaning  and  contemplation  of  §  36  of 
article  16  of  the  Code  of  Public  General 
liaws,  as  to  entitle  him  to  a  divorce.    On 
the  contrary,  we  think,  the  proof  is  suffi- 
cient and  ample,  not  only  to  answer  the 
requirements  of  the  statute,  but  .to  warrant 
and  justify  the  decree  asked  by  the  plain- 
tiff  in  his  bill.    The  uncontradicted  evidence 
shows  that  the   wife  abandoned  her  hus- 
band's home  more  than  three  years  ago, 
without  any  lawful  and  reasonable  cause, 
and  the  separation  has  continued  uninter- 
ruptedly since  the  day  she  left  him  to  live 
with  her  sister   in  the  same  town.     She 
has  refused,  without  reasonable  cause  and 
without  any  explanation  whatever,  to  re- 
new  the    marriage    relation,    although    re- 
nuei^ted  by  her  husband  to  do  so,  and  has 
rrpeatedly  stated  to  others  that  the  sepa- 
ration was  final  and  that  she  would  never 
return  to  his  home.    The  plaintiff  testified 
"that,  since  my  wife  left  me  about  four 
years  ago,  I  have  asked  her  to  return  and 
live  with  me,  but  she   said  never  again.'' 
He  also  testified  that  she  had  left  him  sev- 
eral times  before  the  final  separation,  that 
he  was  always  ready  and  willing  to  provide 
a  comfortable  home  for  her,  and  would  be 
with  her  now  if  she  had  stayed;  that  he 
had  provided  her  a  good  home  and  gave  her 
no  reason  to  leave  "our  house.*'    The  plain- 
tifTs  testimony  is  not  only  supported  and 
corroborated  by  the  undisputed  testimony 
of  four  disinterested  witnesses,  but  by  all 
the  circumstances  surrounding  the  separa- 
tion since  and  at  the  time  of  the  desertion 
of  the  husband  by  the  wife. 

llie  witness  Washington,  a  nephew  of 
the  defendant,  testified  that  he  knew  the 
plaintiff  and  defendant;  that  he  visited 
their  home  while  they  lived  together  as 
husband  and  wife.  "I  remember  the  occa- 
sion about  four  years  ago  when  Mrs.  Mat- 
thews left  Mr.  Matthews.  I  know  that  she 
has  never  lived  with  him  since.  Mrs.  Mat- 
thews, in  a  conversation  I  had  with  her 
about  three  or  four  months  ago,  told  me 
that  she  would  never  live  with  Mr.  Mat- 
thews as  long  as  she  lived.  I  have  also 
heard  her  tell  others  in  my  presence  that 
she  would  never  live  with  him  again.  Mrs. 
^fat thews  has  always  had  a  high  temper. 
29L.U.A.(N.S.) 


Mr.  Henson  Matthews  always  provided  a 
good  home  for  his  wife,  and  he  always 
tried  to  have  everything  as  comfortable 
as  a  poor  man  could.  From  my  acquaint- 
ance with  Mrs.  Matthews,  I  believe  the 
separation  is  final.  She  once  spoke  to  me 
about  her  liking  to  have  a  home,  and  I 
told  her  that  would  be  all  right  as  soon  as 
she  and  Mr.  Matthews  got  together  again, 
and  she  said  never  as  long  as  she  lived." 
There  was  also  testimony  to  the  effect  that 
the  defendant  was  previously  married  to 
one  John  Brown,  now  deceased,  and  they 
lived  together  a  while  as  husband  and  wife, 
but  she  deserted  and  abandoned  him  in  the 
same  manner  as  she  did  her  present  hus- 
band ;  that  she  had  a  "very  mean  and  quar- 
relsome disposition;"  that  the  plaintiff  had 
always  been  a  faithful  and  loyal  husband 
and  provided  a  comfortable  home  for  her; 
but  that  she  would  not  live  with  him  nor 
return  to  his  home. 

In  this  state  of  the  proof,  without  any 
attempt  on  the  part  of  the  defendant  to 
justify  or  explain  her  conduct  in  abandon- 
ing her  husband's  home,  her  continued  ab- 
sence therefrom,  although  residing  in  the 
same  town,  and  her  declared  intention  never 
to  return  to  him  or  to  live  with  him  again, 
although  requested  to  return,  we  think  all 
of  the  requirements  of  the  statute  are 
clearly  and  fully  made  out,  and  the  plain- 
tiff is  entitled  to  the  relief  prayed. 

The  ground  upon  which  the  learned  judge 
below  denied  the  relief  and  dismissed  the 
bill,  as  stated  in  his  opinion,  is:  "That  this 
is  the  second  application  made  by  the  com- 
plainant for  a  divorce,  the  first  being  on 
the  2d  day  of  March,  1908,  the  same  being 
equity  cause  No.  6,879,  and  the  application 
in  this  case  being  filed  on  the  5th  day  of 
December,  1908.    On  the  11th  day  of  June, 
1908,  I  filed  an  opinion  in  the  first  cause, 
and  dismissed  the  bill  of  complaint."     He 
then  proceeds   to  deny   the   relief   in   this 
case,  upon  the  ground  that  tl^  request  by 
the  husband  of  his  wife  to  return  to  his 
home  and  live  with  him  was  made  subse- 
quent to  the  first  suit,  and  was  not  made 
in  good  faith  to  accomplish  the  object  of 
reconciliation.     He  then   says:    "This   was 
the  first  time  he  had  made  any  such  request 
of  her  since  the  separation;  and  in  view  of 
what  he  testified  to  in  the  other  case,  in 
view  of  the  ground  upon  which  the  appli- 
cation in  the  other  case  was  denied,  and 
in  view   of  the   fact   that  just  about   the 
time  he  asked  her  to  return  he  made  appli- 
cation in  this  case, — it  requires  no  stretch 
of  the  imagination  to  see  that  the  request 
was  not  made  in  good  faith,  to  accomplish 
the  object  of  reconciliation,  but  to  get  rid 
of  the  difficulty  in  the  way  of  his  desire 
for  a  divorce."     He  also  states:   "Without 
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further  discussion  I  hereby  refer  to  the 
opinion  filed  in  No.  6,879,  in  equity,  and 
the  views  therein  expressed,"  and  rests  his 
conclusion  largely  upon  an  alleged  incon- 
sistency between  the  facts  in  the  first  appli- 
cation, above  referred  to,  and  those  of  this 
case,  as  to  the  sincerity  of  the  effort  made 
by  the  husband  to  reconcile  his  wife. 

While  there  is  a  reference  to  the  former 
suit  in  the  defendant's  answer,  the  record 
in  this  case  fails  to  disclose  a  certified 
copy  of  the  testimony,  the  decree,  the  opin- 
ion of  the  court  below,  or  any  of  the  pro- 
ceedings in  the  former  case  to  be  taken  and 
used  as  evidence  in  this  case.  There  was 
no  testimony  taken  at  all  on  the  part  of 
the  defendant,  or  any  exhibits  filed  before 
the  examiner.  The  proceedings  in  the  first 
case  were  not,  therefore,  properly  before 
the  court  below  in  this  case,  and,  not  be- 
ing in  the  record,  are  not  before  us  on  this 
appeal. 

In  Anderson  v.  Cecil,  86  Md.  490,  38  Atl. 
1074,  this  court  said:  '*This  court  cannot 
look  outside  the  record  for  the  facts  of 
the  case.  ...  If,  as  contended  at  the 
argument,  the  complainants'  right  to  the 
relief  prayed  for  in  the  bill  rested  upon 
anything  in  those  proceedings,  they  should 
have  exhibited  with  the  bill  such  evidence 
of  their  claim  as  would  satisfy  the  court  of 
the  correctness  of  their  contention.  If  the 
facts  rest  in  record  or  depend  upon  writ- 
ten evidence,  such  documentary  evidence  of 
their  truth  as  office  copies,  or  short  copies 
and  docket  entries,  are  required."  Myers 
V.  Amey,  21  Md.  306. 

The  fact  that  the  proceedings  referred  to 
may  be  in  the  same  court  will  not  relieve 
the  parties  of  this  obligation.  "A  court 
will  take  notice  of  its  own  records,  but  can- 
not travel  for  this  purpose  out  of  the  rec- 
ords relating  to  the  particular  case;  it 
cannot  take  notice  of  the  proceedings  in 
another  case,  unless  such  proceedings  are 
put  in  evidence."     2  Wharton,  Ev.  §  326. 

In  Fisher  ^7.  Fisher,  95  Md.  320,  93  Am. 
St.  Rep.  334,  52  Atl.  898,  it  was  held,  if 
there  be  reason  for  the  suspicion  that  im- 
portant testimony  has  not  been  produced, 
the  judge  may  of  his  own  motion  elicit  such 
evidence,  in  any  manner  that  the  rules  of 
his  tribunal  will  allow.  In  Fisher's  Case, 
supra,  the  judge  sent  for  the  solicitors  in 
the  case,  and  in  open  court  they  admitted 
to  the  court  that  the  parties  to  the  cause 
on  trial  were  the  same  persons  who  were 
parties  in  the  former  case  of  Fisher  v. 
Fisher,  where  a  bill  and  a  cross  bill  for 
divorce  had  been  dismissed  upon  the  ground 
that  both  parties  were  in  pari  delicto;  that 
18,  had  violated  their  marital  vows.  This 
court,  in  passing  upon  the  facts  of  that 
case,  said:  ''It  was  entirely  proper  for  the 
29L.R.A.(N.S.) 


judge  to  elicit,  on  his  own  motion,  proof 
as  to  the  identity  of  the  parties,  and  it 
having  been  admitted  that  'the  Louisa  Fish- 
er and  William  L.  Fisher,  parties  to  this 
cause,  are  the  same  persons  who  were  the 
parties  to  the  antecedent  cause,'  the  bill 
was  properly  dismissed." 

In  this  case  there  is  nothing  in  the  reoord 
to  show  that  the  proceedings  in  the  former 
case  were  put  in  evidence,  and  the  mere 
reference  to  the  proceedings  in  the  answer 
is  not  supported  by  any  proof  whaterer. 
It  would  not  be  sufficient,  even  if  it  was 
considered  by  the  court,  to  establish  the 
defense  of  res  judicata,  or  avail  the  de- 
fendant, on  this  appeal,  without  disregard- 
ing the  testimony  on  the  part  of  the  plain- 
tiff, by  four  disinterested  witnesses,  set  out 
in  this  record,  as  to  the  intention  and  de- 
termination of  the  wife  to  live  apart  from 
her  husband,  and  to  defeat  the  plaintiffs 
application  under  the  facts  of  this  case. 
Feigley  v.  Feigley,  7  Md.  537,  61  Am.  Dec, 
375.  The  testimony,  we  think,  fully  sup- 
ports the  plaintiff's  case,  and  entitles  him 
to  a  decree  a  vinculo  matrimonii  as  prayed 
by  the  bill. 

The  cases  of  Twigg  ▼.  Twigg,  107  Md. 
680,  69  Atl.  517,  and  Wheeler  v,  Wheeler, 
101  Md.  435,  61  Atl.  216,  relied  upon  by 
the  appellee,  are  entirely  unlike  this,  and 
rest  upon  dissimilar  facts. 

For  the  reasons  stated,  the  decree  of  the 
circuit  court  for  Washington  county,  passed 
on  the  16th  day  of  March,  1909,  will  be 
reversed,  and  the  cause  is  remanded,  to  the 
end  that  a  decree  a  vinculo  matrimonii 
may  be  passed  in  conformity  with  thi3 
opinion. 

Decree  reversed,  and  cause  remanded,  to 
the  end  that  a  decree  a  vinculo  matrimonii 
may  be  passed  in  conformity  with  this 
opinion,  with  costs  to  the  appellant  aboTe 
and  below. 


MASSAOHUSfiTTS    SUPREME   JUDI- 
CIAIi  COURT. 

ANDREW  NEWELL,  Trustee,  etc.,  et  aL, 

V. 

EUGENE  J.  HADLEY  et  al.,  Trustees^ 

etc.,  et  al. 

(206  Mass.  335,  92  N.  E.  507.) 

Trust  ~  mingling  funds  ~  liability. 

1.  A  trust  fund  is  not  liable  to  make  go<>i 
money  transferred  to  its  bank  account  by  the 
common  trustee  from  another  aeoonnt,  t^ 
facilitate  his  applying  it  to  his  own  n«?. 

Note.  ^  The  doctrine  applied  by  the  ma- 
jority opinion  in  the  foregoing  case,  that  a 
representative's  knowledge  of  his  own  fraud 
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and  checked  out  by  h!m  for  private  pur- 
poses. 

Same  —  satisfaction  of  debts  —  UabiUt jr. 

2.  A  trust  fund  whose  bank  account  has 
been  depleted  by  the  default  of  the  trustee 
in  applying  it  to  his  own  use,  so  that  there 
are  not  sufficient  funds  to  pay  taxes,  in- 
terest, and  simple  debts,  may  be  required 
by  equity  to  replace  money  belonging  to 
another  estate  of  which  the  trustee  also  has 
charge,  and  which  he  applies  in  satisfaction 
of  such  claims. 

Same  —  transfer  of  title. 

3.  Where  a  trustee  who  has  misappropri- 
ated the  funds  of  the  trust  attempts  to  pay 
his  debt  by  misappropriating  those  of  an- 
other trust,  and  placing  them  to  the  credit 
of  the  bank  account  of  the  former,  and  then 
uses  them  to  pay  its  debts,  the  money  re- 
mains the  property  of  the  second  trust,  so 
that  it  can  recover  the  amount  from  the 
first  one. 

Same— bona  Ada  purchasers  —  rigbts. 

4.  Beneficiaries  of  a  trust  and  one  of  its 
trustees,  who  receive  funds  due  from  it 
and  commissions  out  of  a  bank  account  in 
which  a  defaulting  trustee  has  placed  funds 
of  another  trust  to  make  good  his  defalca- 
tion, are  purchasers  in  good  faith,  so  that 
the  latter  trust  cannot  recover  from  them 
or  their  trust  the  amount  so  misappropri- 
ated and  paid. 

Same  —  acconnting  ^  effect. 

5.  An  accounting  three  months  after  a 
defaulting  trustee  has  placed  funds  of  a 
Rtranger  in  the  trust's  bank  account,  and 
paid  them  out  in  satisfaction  of  its  debts, 
is  not  sufficient  to  render  the  trust  a  pur- 
chaser for  value,  so  as  to  entitle  it  to  hold 
the  funds  against  the  true  owner, — especi- 
ally where  the  fact  of  the  defalcation  and 
attempted  repayment  is  noit  brought  to  the 
notice  of  the  beneficiary. 

Same  ^  supplying  funds  —  effect. 

6.  That  the  beneficiaries  of  a  trust  have 
put  the  trustee  in  funds  with  which  to  pay 
debts  of  the  trust  does  not  give  them  a 
superior  equity  where  he  misappropriates 
the  funds,  and  then  replaces  them  with 
funds  belonging  to  another  trust,  with 
which  he  pays  the  debts,  so  as  to  justify 
their  refusal  to  return  the  funds  belonging 
to  the  latter  trust. 


Same  —  misappropriation     of    funds  — 
charging  checks. 

7.  Where  a  trustee  in  order  to  enable  him« 
self  to  secure  funds  for  his  own  use  and 
also  to  pay  debts  of  the  trust,  the  fund^ 
which  were  provided  for  which  he  has  mis- 
appropriated, places,  in  the  bank  account  of 
the  trust,  money  belonging  to  a  stranger^ 
and  then  draws  checks  upon  the  fund  for 
his  own  use  and  to  pay  the  debts,  the  checks 
for  his  own  use,  although  drawn  first,  will 
not  be  charged  against  the  money  already 
in  the  account,  so  as  to  charge  the  trust 
with  the  loss,  but  against  the  fund  placed  by 
him  in  the  account,  since  it  was  his  duty 
to  use  the  money  in  the  account  in  pay- 
ment of  the  debts. 

.(Enowlton,  Ch.  J.,  dissents.) 

(September  6,  1910.) 

RESERVATION  by  the  Supreme  Judicial 
Court  for  Suffolk  County  for  the  opin- 
ion of  the  full  bench  of  a  suit  to  recover 
certain  moneys  which  had  been  taken  from 
one  trust  fund  and  transferred  to  another 
by  a  common  trustee  for  his  own  purposes. 
Judgment   for    plaintiffs. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Matthews,  Thompson,  A 
Spring,  for  plaintiffs: 

The  intention  of  Berry,  not  disclosed  to 
the  trust  company,  cannot  make  what 
would  otherwise  have  been  the  joint  prop- 
erty of  himself  and  Major  the  separate  prop- 
erty of  one  of  them,  namely,  himself.  The 
acts  of  Berry,  and  not  his  intention,  de- 
termined the  nature  of  the  obligation  of 
the  trust  company  as  a  liability  to  both 
trustees,  and  not  merely  to  one. 

Matthews  y.  Thompson,  186  Mass.  14,  66 
L.RJI.  421,  104  Am.  St.  Rep.  550,  71  N.  E. 
93;  Freeman  ▼.  Pope,  L.  R.  5  Ch.  538; 
Smith  V.  Cherrill,  L.  R.  4  Eq.  395;  French 
V.  French,  6  De  G.  M.  &  G.  95;  Taylor  v. 
Coenen,  L.  R.  1  Ch.  Div.  636;  Coolidge  v. 
Melvin,  42  N.  H.  519;  Freeman  v.  Burn- 
ham,  36  Conn.  469;  Wilson  y.  Howser,  12 
Pa.  109. 

Trustees  are  joint  tenants,    and    either 


is  chargeable  to  the  person  or  trust  re- 1 
presented,  if  he  acts  as  the  sole  representa- 
tive of  the  latter  in  the  transaction,  not- 
withstanding that  he  is  interested  adverse- 
ly to  the  latter,  is  considerea  in  the  note 
to  Brookhouse  v.  Union  Pub.  Co.  2  L.R.A. 
fX.S.)  993,  in  its  relation  to  the  question 
whether  a  corporation  is  chargeable  with 
knowledge  of  an  officer  who  is  acting  in 
the  transaction  for  his  own  account  or  in 
the  interest  of  a  third  person. 

See  also  later  cases  in  this  series  on  the 
Mme  point.  Cook  v.  American  Tubing  k 
Webbing  Co.  9  L.R.A.(N.S.)  193,  and  Lown- 
des y.  City  Nat.  Bank,  22  L.R.A.(N.S.)  408. 
29L.R.A.(N.S.) 


The  cases  which  sustain  this  doctrine  as 
applied  to  a  corporation  whose  sole  repre- 
sentative in  a  particular  transaction  is  the 
officer  or  agent  who  is  interested  on  the 
other  side  may,  as  is  shown  by  the  re- 
ported case,  be  properly  invoked  where  a 
trust  is  sought  to  be  charged  with  knowl- 
edge of  the  fraud  of  a  trustee  who  was 
its  sole  representative  in  the  transaction, 
notwithstanding  that  he  was  adversely  in- 
terested. 

The  doctrine  is  discussed  in  the  valuable 
article  by  Professor  Mechem  in  7  Mich.  L. 
Rev.  113,  137,  et  seq. 
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may,  without  the  knowledge  of  the  other, 
take  title  in  such  a  way  that  it  will  vest 
in  the  tenants  joint^;  and  trustees,  being 
joint  tenants,  either  may  receive  all  or  as 
much  of  the  property  as  he  (either  one  of 
them)   can  come  by. 

Perry,  Tr.  6th  ed.  §  415;  Bruen  v.  Gillet, 
115  N.  Y.  10,  4  L.R.A.  529,  12  Am.  St.  Rep. 
764,  21  N.  E.  676;  Re  Blauvelt,  131  N.  Y. 
249,  80  N.  E.  194;  Purdy  v.  Lynch,  145  N. 
Y.  462,  40  N.  E.  232;  Fesmire*8  Estate,  134 
Pa.  67,  19  Am.  St.  Rep.  676,  19  Atl.  502; 
Barroll  v.  Forman,  88  Md.  188,  40  Atl.  883; 
Dyer  v.  Riley,  61  N.  J.  Eq.  124,  26  Atl. 
327;  Pom.  Eq.  Jur.  3d  ed.  §  1060. 

One  trustee  may  act  as  agent  for  the 
other. 

Perry,  Tr.  6th  ed.  §  416;  Townley  v. 
Sherborne,  J.  Bridg.  35,  2  White  &  T.  Lead. 
Cas.  in  Eq.  960. 

Notice  of  the  source  of  the  funds  used  by 
Berry  must  be  imputed  to  the  defendant 
Major,  as  notice  to  one  trustee  is  notice  to 
all  joint  trustees. 

Atlantic  Bank  v.  Merchants'  Bank,  10 
Gray,  632;  Skinner  v.  Merchants'  Bank,  4 
Allen,  290;  Atlantic  Cbtton  Mills  v.  Indian 
Orchard  Mills,  147  Mass.  268,  9  Am.  St. 
Rep.  698,  17  N.  E.  496;  Allen  v.  South 
Boston  R.  Co.  150  Mass.  200,  6  L.R.A.  716, 
16  Am.  St  Rep.  186,  22  N.  E.  917;  Otis  v. 
Otis,  167  Mass.  245,  45  N.  E.  737;  Jaquith 
V.  Davenport,  191  Mass.  416,  78  N.  E.  93; 
Foote  V.  Cotting,  195  Mass.  55,  15  L.R.A. 
(N.S.)  693,  80  N.  E.  600;  Chapman  v.  Chap- 
man, 91  Va.  397,  60  Am.  St  Rep.  846,  21 
S.  E.  813;  Pom.  Eq.  Jur.  3d  ed.  §  667;  Ba- 
tavia  v.  Wallace,  42  C.  C.  A.  310,  102  Fed. 
240;  Meux  v.  Bell,  1  Hare,  73;  Willes  v. 
Greenhill,  4  De  G.  F.  &  J.  160;  Bank  of 
United  States  v.  Davis,  2  Hill,  464;  Myers 
V.  Ross,  3  Head,  69;  Smith  v.  Smith,  2 
Cromp.  &  M.  231;  Ex  parte  Rogers,  8 
De  G.  M.  &  G.  271;  Wise  v.  Wise,  2  Jones 
&  L.  412;  Le  Neve  v.  Le  Neve,  1  Ambl.  436, 
2  White  &  T.  Lead.  Cas.  in  Eq.  6th  ed.  26 ; 
First  Nat  Bank  v.  Blake,  60  Fed.  78;  Na- 
tional Bank  v.  Munger,  36  C.  C.  A.  659,  95 
Fed.  92. 

Knowledge  of  Berry's  act  was  not  im- 
putable to  the  plaintiffs,  whom  he  was  de- 
frauding. 

Corcoran  v.  Snow  Cattle  Co.  151  Mass. 
74,  23  N.  E.  727;  First  Nat  Bank  v.  Bab- 
bidge,  160  Mass.  563,  36  N.  E.  462;  Indian 
Head  Nat.  Bank  v.  Clark,  166  Mass.  27, 
43  N.  E.  912. 

The  defendants,  who  are  beneficiaries  of 
the  Pickett  trust,  got  the  equitable  title  to 
the  $11,000  in  question,  and  sliould  refund 
it,  because  they  took  with  notice. 

Merchants'  Bank  v.  Ballou,  98  Va.  112,  44 
L.R.A.  306,  81  Am.  St  Rep.  715,  32  S.  E. 
481. 
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The  trustee  in  a  deed  to  secure  creditor! 
is  a  purchaser  for  value,  and  notice  to  him 
is  notice  to  the  beneficiaries. 

Wittenbrock  v.  Parker,  102  Cal.  93,  24 
L.R.A.  197,  41  Am.  St  Rep.  172,  36  Pat 
374. 

Even  if  the  defendant  Major  was  a  pur- 
chaser for  value,  he  could  not  retain  this 
money,  because  he  took  it  with  notice,  but 
he  was  not  a  purchaser  for  value.  The 
money  was  not  applied  or  intended  to  be 
applied  by  Berry  to  the  payment  of  his  in- 
debtedness to  the  Pickett  estate. 

Atlantic  Bank  v.  Merchants'  Bank,  10 
Gray,  532;  Atlantic  Cotton  Mills  v.  Indian 
Orchard  Mills,  supra;  Thacher  v.  Phinney. 
7  Allen,  146;  Sherman  v.  Wilder,  106  Mass. 
537 ;  Pollock  v.  Morrison,  176  Mass.  S3,  57 
N.  E.  326. 

If  the  defendant  Major  took  the  money 
in  question  with  notice  of  the  rights  of  the 
plaintiffs,  he  held  it  in  trust  for  their 
benefit. 

Otis  V.  Otis,  167  Mass.  245,  45  N.  E.  737; 
Loring  v.  Brodie,  134  Mass.  453;  Doe  ex 
dem.  Robinson  v.  Allsop,  5  Bam.  k  Aid. 
142;  Lowe  v.  Jones,  192  Mass.  94,  6  L.R.A. 
(N.S.)  487,  116  Am.  St  Rep.  225,  78  N.  t. 
402,  7  A.  &  E.  Ann.  Cas.  551;  Pom.  Eq. 
Jur.  3d  ed.  §  1048;  Walston  v.  Smith,  TO 
Vt  19,  39  Atl.  262;  Andrews  v.  Tuttle- 
Smith  Co.  191  Mass.  461,  78  N.  £.  99. 

As  between  two  cestuis  que  tru$t,  pay- 
ments by  a  trustee  from  a  mixed  trust  a^ 
count  will  be  held  to  have  been  made  in  the 
order  of  the  deposit,  so  that  the  first  sum 
paid  in  will  be  deemed  the  first  drawn  out 

Re  Hallett,  L.  IL  13  Cb.  Div.  696; 
Hancock  v.  Smith,  L.  R.  41  Ch.  Div.  456; 
Re  Hallett  [18941  2  Q.  B.  237;  Re  Oatwav 
[1903]  2  Ch.  366;  Lowe  v.  Jones,  supri: 
Furber  v,  Dane,  203  Mass.  108,  89  K.  E. 
227;  United  States  v.  Carter,  96  C.  C.  A. 
587,  172  Fed.  1;  Pom.  Eq.  Jur.  3d  eC- 
§  1048;  Perry,  Tr.  6th  ed.  §  837;  Cavin  t. 
Gleason,  105  N.  Y.  256,  11  N.  E.  504; 
Packer  v.  Crary,  121  Iowa,  388,  96  N.  W. 
870. 

The  plaintiffs  are  entitled  to  recover  tbe 
sum  of  $8,534.47,  which  is  the  aggregate  ci 
several  checks  drawn  and  paid  out  by  Berrf 
for  the  benefit  of  the  Pickett  beneficiiiri«^ 
subsequent  to  the  deposit  of  the  stolen  $11.- 
000,  on  the  ground  of  unjust  enrichment 

Vickery   v.    Ritchie,    202    Mass.    24S.  ec 
L.R.A.(N.S.)    810,  88  N.  E.  835;   Foote  t 
Cotting,    195    Mass.    55,    15    L.R.A.(X.S 
693,    80   N.    E.   600;    Wallis  v.    Sbelly.  Hv 
Fed.  747;   Hall  v.  Marston,  17  Mass/oT?. 
Carnegie  v.  Morrison,  2  Met  381;  Frost  v. 
Gage,  1  Allen,  262;  Hills  v.  Bcarse,  9  AW-^ 
403;  Wiley  v.  Conncliv,  170  Maj^ss,  36f».  f 
N.   E.   784;   Albea  v.  Griffin,  22  X.  C.  --i 
Dev.    &    B.    Eq)    9;    Mathews   x.   Davis,  i5 
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Humph.  324;  Rucker  v.  Abell,  8  B.  Mon. 
dCO,  48  Am.  Dec.  406;  Smith  v.  Hatch,  46 
X.  H.  146;  Keener,  Quasi  Contr.  377; 
Bright  V.  Boyd,  1  Story,  478,  Fed.  Cas.  No. 
1,875,  2  Story,  608,  Fed.  Ca8.  No.  1,876; 
iixall  V.  Partridge,  8  T.  R.  308;  Edmunds 
V.  Wallingford,  L.  R.  14  Q.  B.  Div.  811. 

The  plaintiffs  are,  at  least,  entitled  to 
recover  the  amount  paid  out  for  taxes  on 
Pickett  real  estate  and  the  interest  due  on 
mortgages  on  that  estate. 

Pom.  Eq.  Jur.  3d  ed.  §  1239;  Lewin,  Tr. 
R.  7th  ed.  p.  766 ;  Warner  v.  Morse,  149  Mass. 
400,  21  N.  E.  960;  Fowler  t.  Parsons,  143 
Mass.  401,  9  N.  E.  799;  Elmore  v.  Symonds, 
183  Mass.  321,  67  N.  E.  314;  Unity  Joint 
Stock  Bkg.  Asso.  v.  King,  27  L.  J.  Ch.  N.  S. 
5S5;  Davies  v.  Thomas  [1900]  2  Ch.  462; 
Beazley  v.  Harris,  1  Bush,  533;  Haggerty 
V.  McCanna,  25  N.  J.  Eq.  48;  Perry  v.  Board 
of  Missions,  102  IJ.  Y.  99,  6  N.  E.  116;  Os- 
good Y.  Osgood,  78  Mich.  290,  44  N.  W.  326; 
\Valker  v.  Brown,  165  U.  S.  654,  41  L.  ed. 
865,  17  Sup.  Ct.  Rep.  453;  Whitaker  v. 
Williams,  20  Conn.  527 ;  Howes  v.  Whipple, 
41  Ga.  322;  Evans  t.  Page,  16  Ky.  L.  Rep. 
177,  26  S.  W.  1016;  Rogers  v.  Walker,  24 
Fed.  344;  Badgerow  v.  Manhattan  Trust 
Co.  64  Fed.  931 ;  Re  Olzendam  Co.  117  Fed. 
179;  Howard  v.  Delgado,  67  C,  C.  A.  270, 
121  Fed.  28. 

The  plaintiffs  are  entitled  to  be  subrogat- 
ed to  the  rights  of  the  city  of  Boston  and 
of  the  mortgagees,  to  the  extent  of  the  sums 
I>aid  for  taxes  and  interest,  viz,,  $7,670.01. 
Cambridge  v.  Hanscom,  186  Mass.  64,  70 
X.  E.  1030;   Webber  Lumber  Co.  v.  Shaw, 
189   MaBs.    366,    75   N.    E.    640;    Keith   v. 
Ea&ton,  21   Pick.   2C1;    Skinner  v.   Tirrell, 
159  Mass.  474,  21  L.R.A.  673,  38  Am.  St. 
Rep.  447,  34  N.  E.  692 ;  Hart  v.  Western  R. 
Corp.  13  Met.  99,  46  Am.  Dec.  719;  Amory 
▼.  Lowell,  1  Allen,  604;  Wall  v.  Mason,  102 
Mass.   313;    Robinson  v.  Leavitt,   7   N.  H. 
73;    Sheldon,    Subrogation,  2d    ed.    §    13; 
Bodkin  V.  Merit,  102  Ind.  298,  1  N.  E.  625; 
De   Concillio  v.    Brownrigg,    61   N.   J.  Eq. 
532,    25    Atl.    383;    Matthews    v.    Fidelity 
Title  &  T.  Co.  62  Fed.  687;  Cotton  v.  Dacey, 
t»l  Fed.  481;  Farmers'  Loan  &  T.  Co.  v.  De- 
troit, B.  C.  &  A.  R.  Co.  71  Fed.  29;  Silver 
I-ake   Bank   v.    North,   4   Johns.    Ch.   370; 
IV'ltz  V.  Clarke,  6  Pet.  481,  8  L.  ed.  199; 
Xew  Haven  Sav.  Bank  &  Bldg.  Asso.  v.  Mc- 
Partlan,  40  Conn.  90;  Armstead  v.  Neptune, 
56  Kan.  760,  44  Pac.  998;  Dorrah  v.  Hill, 
73   Miss.  787,  32  L.R.A.  631,   19  So.  961; 
Caudle   v.   Murphy,   89   111.   352;    Hand  v. 
Savannah  &  0.  R.  Co.  17  S.  C.  219;  McCor- 
mick  V.   Irwin,  36  Pa.  Ill;   Slade  v.  Van 
Techten,   11    Paige,   21;    Gould  v.   Central 
Trust    Co.   6   Abb.   N.    C.   381;    Clifford   v. 
'atnpbell,  66  Tex.  243;  Oury  v.  Saunders, 
»  I-.R.A.(N.S.) 


77  Tex.  278,  13  S.  W.  1030;  Clark  v.  Clark, 
58  Miss.  68. 

Messrs.  Eugene  J.  Hadley  and  George 
Ij.  Mayberry,  for  defendants: 

The  Newell  estate  funds  did  not  become 
Pickett  estate  money  merely  by  being  de- 
posited in  the  bank  account  of  the  estate; 
it  was  simply  money  from  another  source 
mingled  with  the  trust  funds  previously  de- 
posited there;  and  when  money  was  after- 
ward drawn  out  by  Berry  to  make  the  pay- 
ments referred  to,  it  must  be  assumed  to 
have  been  drawn  from  this  sum  of  $11,000, 
which  had  been  deposited  for  that  purpose, 
rather  than  from  the  Pickett  estate  funds, 
with  which  it  was  mingled. 

Re  Hallett,  L.  R.  13  Ch.  Div.  696;  Lowe 
V.  Jones,  192  Ma^s.  101,  6  L.R.A.(N.S.) 
487,  116  Am.  St.  Rep.  226,  78  N.  E.  402, 
7  A.  &  E.  Ann.  Cas.  551. 

The  taxes  and  mortgage  interest  paid  by 
Berry  were  debts  for  which  Berry  him- 
self was  personally  liable,  as  he  was  trustee 
when  the  taxes  were  assessed  and  the  mort- 
gage interest  accrued,  and  judgment  there- 
for might  have  been  obtained  and  enforced 
against  him  individually. 

Richardson  v.  Boston,  148  Mass.  612, 
20  N.  £.  166;  Hussey  v.  Arnold,  185  Mass. 
202,  70  N.  E.  87. 

The  transaction  was  beyond  the  scope  of 
Berry's  authority  under  the  trust,  and  must 
be  regarded  as  an  independent  fraudulent 
act  committed  by  him  on  his  own  account, 
and  therefore  neither  Major  nor  the  bene- 
ficiaries would  be  affected  by  Berry's  knowl- 
edge of  the  fraud,  and  they  cannot  be  held 
to  have  had  constructive  notice  of  the  trans- 
action. 

Innerarity  v.  Merchants'  Nat.  Bank,  139 
Mass.  332,  52  Am.  Rep.  710,  1  N.  £.  282; 
Bowditch  V.  New  England  Mut.  L.  Ins.  Co. 
141  Mass.  292, 55  Am.  Rep.  474,  4  N.  E.  798 ; 
Allen  V.  South  Boston  R.  Co.  150  Mass.  200. 
5  L.R.A.  716,  16  Am.  St.  Rep.  186,  22  N.  E. 
917;  Indian  Head  Nat.  Bank  v.  Clark,  166 
Mass.  27,  43  N.  E.  912;  Foote  v.  Cotting, 
105  Mass.  56,  16  L.R.A.(N.S.)  693,  80  N.  £. 
GOO;  Thorndike  v.  Hunt,  3  De  G.  &  J.  663; 
Taylor  v.  Blakelock,  L.  R.  32  Ch.  Div.  660; 
Case  v.  James,  29  Beav.  612,  3  De  G.  F.  &  J. 
256. 

Berry  could  not  bind  the  Pickett  trust, 
either  expressly  or  impliedly,  by  the  pay- 
ments which  he  made  with  money  fraudu- 
lently obtained  from  the  Newell  estate.  The 
Pickett  trust  could  not  in  this  way  be  made 
the  involuntary  debtor  of  the  Newell  trust. 

Windsor  v.  Savage,  9  Met.  346;  Kelley  t. 
Lindsey,  7  Gray,  287;  Provincetown  v. 
Truro,  135  Mass.  263;  Craft  y.  South  Bos- 
ton R.  Co.  150  Mass.  207,  6  L.R.A.  641,  22 
N.  E.  920;  Foote  v.  Cotting,  supra;  Rail- 
road Nat.  Bank  ▼.  Lowell,  109  Mass.  214; 
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Agawam  Nat.  Bank  y.  South  Hadley,  128 
MasB.  503. 

lioring,  J.|  delivered  the  opinion  of  the 
court: 

This  18  a  bill  in  equity  brought  by  the 
Burviving  trustee  under  the  will  of  Andrew 
H.  Newell  and  the  beneficiaries  of  that  trust 
against  the  trustees  and  beneficiaries  under 
the  will  of  James  B.  Pickett. 

In  November,  1001,  one  Charles  F.  Berry 
was  the  active  trustee  of  each  of  these  two 
trusts.  His  cotrustee  in  the  Newell  trust 
was  Andrew  Newell,  whose  residence  was 
in  Australia;  and  his  cotrustee  in  the  Pick- 
ett trust  was  Thomas  E.  Major,  whose  resi- 
dence was  in  Ohio. 

On  November  15,  1901,  Berry  found  him- 
self in  immediate  need  of  $2,000  to  be  sent 
to  the  West  in  order  to  carry  through  a  pri- 
vate speculation  of  his  own.  The  Pickett 
trust  was  in  need,  but  not  in  immediate 
need,  of  money  for  taxes  and  mortgage  in- 
terest due  in  respect  of  a  building  or  build- 
ings owned  and  maintained  by  that  trust. 
The  need  of  money  for  taxes  and  mortgage 
interest  on  the  part  of  the  Pickett  trust 
came  from  the  fact  that  Berry  had  previous- 
ly stolen  money  from  that  trust  exceeding  in 
amount  the  money  needed  for  these  pur- 
poses. 

Under  these  circumstances  Berry,  on  No- 
vember 15th,  took  to  certain  brokers  a  cer- 
tificate for  fifty-one  shares  of  stock,  the 
property  of  the  Newell  trust,  and  instruct- 
ed them  to  sell  the  shares,  and  asked  for 
an  advance  of  $11,000  on  account.  He  re- 
ceived from  the  brokers  their  check  for 
$11,000,  payable  to  "C.  F.  Berry,  Trustee." 
Berry  and  Major,  trustees  of  the  Pickett 
trust,  had  a  deposit  account  with  the  Old 
Colony  Trust  Company,  on  which  checks 
could  be  drawn  by  either  trustee.  Berry 
indorsed  the  check  for  $11,000,  and  deposit- 
ed it  to  the  credit  ot  this  account.  There 
was  at  that  time  the  sum  of  $1,380.44  to 
the  credit  of  that  account.  The  deposit  of 
the  check  for  $11,000  seems  to  have  been 
made  after  banking  hours  on  the  15th,  and 
for  that  reason  was  credited  on  the  16th  of 
November.  On  the  afternoon  of  the  15th, 
Berry  drew  a  check  for  $2,000  on  this  ac- 
count, took  it  to  the  trust  company,  and 
obtained  for  it  two  drafts  on  New  York, 
each  for  $1,000,  which  he  sent  to  the  West 
to  carry  through  his  personal  speculation. 
Thereafter  he  drew  twenty-one  other  checks 
on  the  account.  The  last  check,  for  $63,  was 
dated  December  16,  1901,  and  resulted  in 
the  account  being  overdrawn  to  the  amount, 
as  stated  in  the  reservation,  of  $8.88,  but 
which  appears  to  have  been  $18.88.  Four 
of  the  twenty-two  checks  thus  drawn, 
amounting  in  the  aggregate  to  $3,864.85, ' 
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were  used  by  Berry    for    his   peraonal  «- 
pences;    eleven,    amounting   in   the  aggre- 
gate   to    $7,903.14,    were    used    by   Berry 
in  paying,  on  account  of  the  Pickett  trust, 
taxes   and   mortgage   interest  due  on  tlie 
buildings  of  the  Pickett  trust,  wages  due  to 
the  scrub  women  and  elevator  boys  of  thee 
buildings,  and  bills  for  lighting,  steam  heat- 
ing, and  insurance  on  these  buildings;  six 
checks,    amounting    in    the    aggregate  to 
$568.33,  were  used  in  payments  to  the  bene- 
ficiaries of  the  Pickett  trust  of  income  due 
to  them;   and  the  last  check,  for  |63,  cf 
which  $18.88  was  an  over  draft,  vaa  u%d 
in  paying  to  Mr.  Major,  Berry's  cotraatee 
in  the  Pickett  trust,  the  commi&siona  due 
to    him    for   services    as   trustee  for  thai 
trust.     That  is  to  say,  on  the  last  check 
$44.12  was  drawn  out  of  the  $11,000.    Ber 
ry  testified  that  he  had  no  personal  bank 
account  at  that  time,  and  that  he  deposited 
the  check  for  $11,000  with  the  Old  Colonj 
Trust  Company  to  the  credit  of  Mr.  Major 
and  himself,  trustees  of  the  Pidcett  bust, 
because  that  "was  the  handiest  place,**  br 
which  we  understand  him  to  have  meant 
that  depositing  the  check  for  $11,000  to  tlie 
credit  of  the  account  of  Major  and  himself 
as  trustees  of  the  Pickett  trust  was  the  most 
convenient  way  for  him  to  cash  it.    He  fur- 
ther testified  that,  when  he  made  this  de- 
posit,  "it   did   not  enter   my    [his]   bead" 
to  make  the  deposit  as  payment  of  his  debt 
to  that  trust.     At  that  time  he  knew  thai 
he  was  largely  in  debt  to  the  Pickett  trust, 
and,  on  an  examination  made  during  tbe 
hearing  before  the  single  justice^  he  found 
that  the  sum  then  due  from  him  to  tbe  Pick- 
ett trust  amounted  to  $11,185.50  gross,  or, 
deducting  a  sum  equal  to  the  usual  commis- 
sions, to  $9,515.50.     But  he  testified  that 
at   the    time    (to   wit,    on    November  1^. 
1901)   he  did  not  know  the  exact  amooot 
of  that  debt.     In  March,  1002,  Berry  «a! 
again  in  debt  to  the  Pickett  trust  to  tbe 
amount  of  $8,042.33.    From  some  source  ot 
sources  not  mentioned  in  the  resenratioD. 
he  paid  up  this  amount  on  March  26th,  aai 
rendered   an   account   on   March   27,  1901 
which    was    allowed.      Berry    resigned   his 
position  of  trustee  of  the  Pickett  trust  'a 
March,  1903,  and  was  succeeded  by  the  de 
fendant  Hadley. 

The  plaintiff's  first  contention  is  that  il^ 
defendants  are  liable  for  the  whole  $11.1'^''' 
In  our  opinion  that  is  not  so.  Berrj  «ii- 
not  in  fact  intend  to  make  the  $ll,0i^>  V" 
property  of  the  Pickett  trust  by  borrovrj 
that  money  in  behalf  of  that  trust,  or  \} 
paying  with  it  his  debt  to  the  Pickett  tni^t. 
All  that  he  intended  to  do  was  to  put  t.'ie 
$11,000  in  the  name  of  himself  and  his  o-^ 
trustee  in  the  Pickett  trust,  as  the  ^'handi- 
est" way  of  cashing  the  $11,000  check.   XiM 
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$11,000  while  it  was  on  deposit  in  the  Old 
Colony  Trust  Company  belonged  in  equity 
to  the  Newell  trust,  as  the  property  into 
irhjch  its  $11,000  had  been  converted.  The 
fhole  $11,000  had  been  all  drawn  out  by 
Berry  before  the  defendants  or  any  of  them 
oiew  anything  about  it.  A  defendant  is  not 
iable  to  repay  to  the  owner  the  amount  of 
I  stolen  check  fraudulently  put  to  his  (the 
lefendant's)  credit,  to  enable  the  thief  to 
collect  the  amount  of  it,  when  the  proceeds 
me  been  drawn  out  by  the  thief  before  the 
iefendant  knows  anything  about  the  matter. 

It  follows  that  the  defendants  are  not  Ha- 
le for  the  $3,864.85  applied  by  Berry  for 
is  own  use. 

The  plaintiffs'  second  contention  is  that  so 
ir  as  the  $11,000  was  applied  in  discharge 
f  debts  owed  by  the  Pickett  trust,  the 
'eweJJ  tru^t  has  a  right  of  recovery. 

The  amount  drawn  out  of  this  bank  ac- 
)unt  to  pay  debts  owed  by  the  Pickett 
-ust  is  (as  we  have  said)  $7,003.14.  But 
lere  was  the  sum  of  $1,380.44  to  the  credit 
f  the  Pickett  trust  in  this  bank  account 
ben  the  $11,000  was  deposited.     There  is 

question   therefore  whether  the   amount 

the  plaintiffs'  $11,000  used  in  paying  the 
tfendants'  debts  is  $7,903.14,  or  $7,903.14 
ss  $1,380.44;  that  is  to  say,  $6,522.70.  As 
atter  of  convenience  we  will  now  assume 
at  it  is  the  smaller  amount  (namely,  $6,- 
^.70),  and  we  will  deal  with  that  matter 
ter  on. 

On  the  footing  tkat  the  amount  paid  out 
r  debts  is  $6,522.70,  the  amount  paid  out 
r  mortgage  interest  and  taxes  was  $6,045.- 

ajid  for  unsecured  debts  due  from  the 
ckett  trust,  $477.51. 

It  was  decided  in  Foote  v.  Cotting,  195 
wa.  55,  15  L.R.A.(N.S.)  693,  80  N.  E. 
^>  that,  under  the  circumstances  of  the 
^  at  bar,  the  Newell  trust  has  no  remedy 

law,  even  for  the  money  belonging  to  it 
^  in  paying  taxes  on  the  land  of  the 
.'kett  trust.  But  it  was  suggested  in  that 
•e,  at  195  Mass.  63,  that  to  the  extent  to 
ich  one  trust  has  been  benefited  through 

payment,  out  of  its  money,  of  the  taxes 
the  land  of  the  other  ( under  circumstan- 

rach  as  those  in  the  case  at  bar),  there 
!ht  be  a  remedy  in  equity  on  the  prin- 
ie  of  subrogation,  citing  Webber  Liunber 

r.  Sbaw,  189  Mass.  366,  75  N.  E.  640. 
'  a  recent  case  which  lends  support  to 
t  suggestion,  see  the  first  case  reported 
\^r  the  title  of  Title  Guarantee  &  T.  Co. 
Haven,  196  N.  Y.  487,  25  L.R.A.(N.S.) 
<8.  89  N.  E.  1082,  1085.  It  would  seem 
t  on  this  principle  the  plaintiffs  would 
entitled  to  a  decree  (1)  for  a  charge  up- 
the  defendants'  land  to  the  amount  of  the 

paid  with  their   (the  plaintiffs')  money, 

'2)  for  a  cliarge,  except  as  against  the 
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mortgagee,  upon  their  (the  defendants') 
land  to  the  amount  of  the  mortgage  interest 
paid  with  their  (the  plaintiffs'  money).  But 
it  is  not  necessary  to  pursue  this  further, 
because  we  are  of  opinion  that  the  plain- 
tiffs are  entitled  to  a  personal  decree  against 
the  defendants  for  simple  debts  paid  with 
their  (the  plaintiffs')  money,  and  that  they 
are  entitled  on  the  same  groimd  to  a  per- 
sonal decree  for  payments  of  taxes  and  mort- 
gage interest  made  with  their  money. 

It  has  long  been  the  settled  law  of  Eng- 
land that  where  the  money  of  A  has  been 
used  in  extinguishing  the  legal  liabilities  of 
B  (although  no  debt  or  other  obligation  is 
created  thereby  at  law),  equity  will  let  A 
enforce  against  B  the  obligations  of  B's 
creditors  paid  off  by  his  (A's)  money.  The 
principle  was  applied  in  Harris  v.  Lee,  1  P. 
Wms.  482,  where  a  wife  borrowed  money  to 
pay  for  necessaries,  and  afterwards  the  hus- 
band died  having  devised  land  in  trust  for 
the  payment  of  his  debts.  Although  a 
husband  is  liable  for  his  wife's  debts  in- 
curred for  necessaries,  he  is  not  liable  for 
money  borrowed  by  his  wife  to  be  used  in 
paying  for  necessaries.  That  was  admitted 
in  Harris  v.  Lee,  ubi  supra;  and  Knox  v. 
Bushell,  3  C.  B.  N.  S.  334,  is  a  decision  to 
that  effect.  Not  only  was  that  decided  in 
Knox  y.  Bushell,  but  it  was  also  decided 
there  that  in  such  a  case  there  is  no  remedy 
on  the  common  counts  or  in  any  other  way 
at  law.  It  was  held  in  Harris  y.  Lee  that 
the  plaintiff  (whose  loan  to  the  wife  was 
void)  had  a  right  to  be  paid  the  sums  which 
were. due  to  the  creditor  who  had  furnished 
necessaries  to  the  wife,  and  who  had  been 
paid  out  of  the  money  furnished  the  wife  un- 
der the  void  loan.  The  principle  was  ap- 
plied also  in  case  of  money  borrowed  by  an 
infant,  which  was  used  to  buy  necessaries. 
Marlow  v.  Pitfeild,  1  P.  Wms.  558.  It  was 
pointed  out  in  Marlow  v.  Pitfeild  that  there 
is  no  liability  at  law  in  such  a  case;  and 
Darby  v.  Boucher,'  1  Salk.  279,  is  a  decision 
to  that  effect.  The  most  common  applica- 
tion of  this  principle  has  been  where  money 
borrowed  by  a  corporation  which  had  no 
power  to  borrow  money  has  been  used  in 
paying  its  debts.  Re  Cork  &  Y.  R.  Ck).  L. 
R.  4  Ch-  748;  Blackburn  Bldg.  Soc.  v.  Cun- 
liffe,  L.  R.  22  Ch.  Div.  61;  Re  Wrexham, 
M.  &  C.  Q.  R.  Co.  [1899]  1  Ch.  206,  s.  c. 
on  appeal  [1899]  1  Ch.  440.  Lastly,  this 
principle  was  applied  in  1906  in  a  case 
where  the  London  agent  of  ship  and  insur- 
ance brokers  carrying  on  busines  in  Liver- 
pool (who  had  withdrawn  money  for  his 
own  account  without  right)  without  author- 
ity borrowed  money  in  behalf  of  his  prin- 
cipals, and  applied  it  in  payment  of  the  ex* 
penses  of  the  principals'  London  business. 
Bannatyne  v.  Maclver  [1906]  1  K.  B.  103. 
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The  case  at  bar  is  a  stronger  case  for 
the  application  of  this  principle  than  any 
of  these  mentioned  above  in  which  it  has 
been  applied.  The  plaintiffs'  money  in  the 
case  at  bar  was  stolen  from  them  without 
fault  on  their  part,  not  lent  by  them  under 
an  invalid  contract.  Since  Berry  had  the 
legal  right  to  the  custody  of  the  property 
in  which  the  plaintiffs  had  the  beneficial 
interest,  the  plaintiffs  were  not  at  fault  in 
letting  it  remain  in  his  possession.  On  the 
other  hand,  it  might  well  have  been  held 
that  the  persons  who  lent  the  money  in  the 
English  cases  ubi  supra  were  chargeable 
with  knowledge  of  the  invalidity  of  the 
loans.  See,  in  that  connection,  Bannatyne 
v.  Maclver  [1906]  1  K.  B.  103,  109. 

There  are  suggestions  in  some  of  these 
cases  that  the  doctrine  on  which  they  rest 
is  that  in  such  case  the  lender  is  subrogat- 
ed to  the  rights  of  the  creditors.  ■  In  oth- 
ers it  is  suggested  that  in  these  cases  the 
true  owner  of  the  money  is  allowed  to  trace 
his  property  into  the  benefit  inuring  to  the 
defendant,  on  the  principle  on  which  an 
owner  can  in  equity  trace  his  property  into 
any  form  into  which  it  has  been  wrong- 
fully converted.  And  in  others,  that  this  is 
an  independent  groimd  of  equitable  relief. 

It  is  not  necessary  to  determine  whether 
these  principles  are  not  in  their  essence  the 
same,  or  what  is  the  most  accurate  way  of 
stating  the  principle  on  which  these  cases 
rest,  for  we  are  of  opinion  that  they  were 
well  decided,  and  that  the  principle  on 
which  they  rest  is  well  founded,  and  should 
be  adopted  by  us. 

The  question,  therefore,  on  which  the  case 
at  bar  depends,  is  whether  the  money  with 
which  the  debts  due  fron^  the  defendants 
stated  above  were  paid  was  the  plaintiffs' 
money. 

But  before  we  take  up  that  question,  we 
will  consider  some  cases  relied  on  as  cases 
which  stand  in  the  way  of  giving  to  the 
plaintiffs  any  relief  in  the  case  at  bar: 

It  is  settled  that  an  intermeddler,  by  gra- 
tuitously paying  the  debt  of  another,  does 
not  create  a  legal  obligation  between  himself 
and  that  other.  That  was  decided  in  Win- 
sor  v.  Savage,  9  Met.  346;  South  Scituate  v. 
Hanover,  9  Gray,  420;  Provincetown  v.  Tru- 
ro, 135  Mass.  263;  Massachusetts  Mut.  L. 
Ins.  Co.  V.  Green,  186  Mass.  306,  70  N.  E. 
202.  For  decisions  based  on  the  same  prin- 
ciple, see  Boston  Ice  Co.  t.  Potter,  123  Mass. 
28,  25  Am.  Rep.  9;  Brown  v.  Fales,  139 
Mass.  21,  29  N.  E.  211;  Harrison  t.  Moran, 
163  Mass.  495,  40  N.  E.  860. 

It  is  also  settled  that  the  result  is  the 
same  if  the  money  used  in  paying  the  debts 
was  lent  to  one  who  had  authority  to  pay 
the  debt,  but  who  had  no  authority  to  bor- 
row the  money.  Kelley  v.  Lindsey,  7  Gray, 
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287;  Railroad  Nat.  Bank  t.  Lowell,  109 
Mass.  214;  Agawam  Nat.  Bank  t.  South 
Hadley,  128  Mass.  503. 

All  these  decisions  were  put  in  the  seTenI 
opinions  on  grounds  applicable  to  actions  at 
law,  namely:   (1)  That  an  action  for  monej 
paid  does  not  lie  unless  the  money  wai  p&id 
at  the  defendant's  request;   and    (2)  tbt 
the  conferring  of  a  benefit  on  another,  if 
it  be  done  voluntarily — ^that  ia  to  say.  it 
it   be   done   without   any   request  by  thai 
other,— does  not  create  any  legal  obligation 
and    therefore    an    action    for    money  h&d 
and  received  does  not  lie.     The  fact  (that 
no  liability  at  law  is  brought  into  existescr 
by   the   use   of   A's  money   in   paying  B'i 
debts   without   B's   knowledge   or  request; 
does  not  stand  in  the  way  of  equity  allov- 
ing  A  to  stand  in  the  shoes  of  B's  credit- 
ors, paid  off  by  his    (A's)    money.    It  » 
pointed  out  in  nearly  every  one  of  the  Ecg- 
lish  cases,  supra,  that  there  is  no  remecj 
at  law,  and  it  was  suggested    (as  we  hxst 
said)  in  Foote  v.  Cotting,  195  Mass.  55,  (A. 
16  L.R.A.(N.S.)  693,  80  N.  E.  600,  that  ar 
though  there   was   no  remedy   at  law   (as 
was  decided  by  this  court  in  that  case),  rt- 
lief  might  be  given  in  equity.     The  distiri- 
tion  between  Kelley  y.  Lindaey,  supra,  aci 
Bannatyne  v.  Maclver  [1906]   1  K.  B.  :CV 
(in      which      opposite      conclusions     vert; 
reached),  is  that  one  was  an  action  at  Uvi 
and  the  other  a  suit  in  equity. 

It  should  be  noted  in  passing  thatagrt- 
tuitous  payment  by  a  plaintiff  who  is  as 
intermeddler  does  not  entitle  him  to  ai./ 
relief  in  equity  by  way  of  subrogatici^ 
Sheldon,  Subrogation,  §  1.  This  is  seiiid 
and  was  stated  in  Title  Guarantee  4  T.  Ca 
v.  Haven,  196  N.  Y.  487,  495,  496,  25  L.FJI 
(N.S.)  1308,  89  N.  E.  1082,  1085,  to  be  U« 

The  decision  in  Craft  t.  South  Boston  U 
Co.  150  Mass.  207,  5  LJct.A.  641,  22  N.  I 
920,  however,  was  put  on  broader  grousJ 
than  those  taken  in  Winaor  ▼.  Savage  sK 
the  other  cases  supra.  In  that  ease  a  4i 
faulter,  without  authority,  borrowed  tH 
plaintiff's  money  and  used  it  in  paying  ta 
debts  of  the  defendant  (his  principal) .  «H 
money  he  had  stolen.  The  decision  that  t:j 
plaintiff  was  not  entitled  to  relief  waa  U 
put  on  the  ground  that  the  plaintiff  b^ 
sought  relief  in  an  action  at  law.  Ch: 
contrary.  Field,  J.,  said:  "Whether  a  pe 
under  any  circumstances  can  be  made  a  d 
or  for  money  borrowed  by  another  for  hi 
without  authority,  and  appropriated  to 
use  without  his  knowledge  or  consent. 
not  be  considered.  See  Kelley  t.  Lin-' 
supra.  No  obligation  on  the  part  of  tl-e 
fendant  ought  to  be  implied  in  this  ca!v 
cause  Reed  was  a  defaulter,  and  the  ra 
was  used  to  cover  up  his  defalcati'^r 
paying   debts    of   the   company,   vbich 
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money  of  the  company,  if  he  had  not  em- 
bezzled it,  would  have  been  used  to  pay. 
The  only  reasonable  inference  is  that  Reed's 
primary  purpose  in  using  the  money  in  this 
way  was  to  escape  detection  and  to  benefit 
himself.  Whether  it  was  a  benefit  to  the 
company  that  he  was  able  to  obtain  and  use 
money  for  this  purpose  is  necessarily  uncer- 
tain. The  money  was  not  borrowed  bona 
fide  for  the  use  of  the  company.  See  Kail- 
road  Nat.  Bank  v.  Lowell,  and  Agawam  Nat. 
Bans  V.  South  Hadley,  supra." 

It  appears  from  the  original  paper  in 
that  case  that  the  money  there  in  question 
was  borrowed  by  the  defaulter  in  January, 
1885,  and  used  at  that  time  in  covering 
up  his  defalcations  by  paying  some  of  the 
defendant's  debts.  It  was  not  until  Novem- 
ber, 1886  (a  year  and  nine  months  later), 
that  his  defalcations  were  discovered.  Reed, 
the  defaulter,  testified  that  "for  some  time 
before  giving  the  note,  and  at  that  time,  and 
so  continuing  until  November,  1886,  he  had 
taken  large  sums  of  the  defendant's  money, 
and  appropriated  them  to  his  own  personal 
use,  all  of  which  he  had  concealed  from  the 
defendant's  officers  until  November,  1886, 
when  his  embezzlements  were  discovered." 
In  other  words,  the  use  of  the  plaintiff's 
money  in  paying  the  defendant's  debts  in 
that  case  had  resulted  in  enabling  the  de- 
faulter to  steal  more  money  from  the  de- 
fendant, and  what  this  court  meant  when  it 
said,  "Whether  it  was  a  benefit  to  the  com- 
pany that  he  was  able  to  obtain  and  use 
money  for  this  purpose  is  necessarily  uncer- 
tain," was  that  this  plaintiff  had  failed  to 
prove  that  the  transaction  as  a  whole  had 
resulted  in  a  benefit  to  the  defendant,  when 
the  payment  of  the  defendant's  debts  with 
the  plaintiff's  money  had  enabled  the  de- 
faulter to  steal  more  money  than  was  so 
paid. 

It  is  not  necessary  to  consider  in  the  case 
at  bar  whether  this  court  was  right  in  de- 
ciding in  Craft  v.  South  Boston  R.  Co. 
that  the  rights  of  the  parties  depended  up- 
on the  ultimate  result  of  Reed's  transactions 
taken  as  a  whole,  and  not  upon  the  direct 
and  immediate  result  of  the  individual  pay- 
ment of  one  of  the  defendant's  debts  with 
the  money  of  the  plaintiff.  What  was  de- 
cided there  was  that  where  no  benefit  inures 
to  the  defendant  from  all  of  the  defaulter's 
transactions  taken  as  a  whole,  no  benefit 
can  be  said  to  inure  to  a  defendant  be- 
cause one  of  its  debts  was  paid  in  the  course 
of  a  series  of  thefts  which  the  defaulter 
was  enabled  to  continue  by  the  payment  in 
question.  In  the  case  at  bar  the  payment  of 
the  defendants'  debts  with  the  plaintiff's 
money,  whether  Berry's  transactions  be 
taken  as  a  whole  or  separately,  did  inure 
in  a  benefit  to  the  defendant.  In  the  case  at 
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bar,  as  in  Craft  v.  South  Boston  R.  Co. 
there  was  a  further  defalcation.  But  in  the 
case  at  bar  the  further  defalcation  did  not 
result  in  any  loss  on  the  part  of  the  defend- 
ant, as  it  did  in  Craft  v.  South  Boston  R. 
Co.  The  $8,042.33  subsequently  stolen  by 
Berry  was  paid  up  by  him  on  March  27, 
J902.  There  is  no  suggestion  that  there  was 
any  subsequent  defalcation  on  Berry's  part. 

There  were  two  cases  before  the  court  in 
Title  Guarantee  &  T.  Co.  v.  Haven,  196 
N.  Y.  487,  25  L.R.A.(N.S.)  1308,  89  N.  E. 
1082,  1085.  In  one  case  relief  was  given  by 
way  of  subrogation;  in  the  other  it  was  de- 
nied. In  the  case  in  which  it  was  denied,  it 
was  denied  because  the  tax  paid  was  levied 
in  the  lifetime  of  the  testatrix  and  consti- 
tuted a  debt  due  from  her  estate,  and  not 
from  the  defendant,  who  was  devisee  of  tlie 
land.  What  was  decided  was  that  in  such  a 
case  the  benefit  inuring  from  the  payment  of 
that  tax  inures  to  the  benefit  of  the  estate 
of  the  testatrix,  and  not  to  the  benefit  of 
the  devisee  of  the  land.  In  the  case  in 
which  subrogation  was  allowed,  the  assess- 
ment did  not  create  a  personal  obligation 
on  the  part  of  anybody.  It  was  a  lien  on 
the  defendant's  land,  and  nothing  more.  J^'or 
that  reason  the  benefit  from  the  payment 
of  the  assessment  inured  to  the  benefit  of 
the  devisee  of  the  land. 

We  find  nothing  in  these  cases  which  pre- 
vents us  from  acting  on  the  principles  ap- 
plied in  Re  Cork  &  Y.  R.  Co.  L.  R.  4 
Ch.  748,  and  the  other  English  cases,  supra, 
and  we  are  finally  brought  to  the  question 
stated  above,  namely:  Was  the  money  used 
in  paying  these  debts  of  the  defendants  the 
money  of  the  plaintiffs? 

We  have  already  held  that  the  $11,000 
did  not  become  the  money  of  the  defend- 
ants when  it  was  deposited  by  Berry  to  the 
credit  of  the  defendants'  trustees  in  the  Old 
Colony  Trust  Company,  without  their  knowl- 
edge, to  enable  him  to  complete  his  theft. 

But  when  Berry  drew  out  $6,522.70  of 
the  $1 1,000  belonging  to  the  Newell  trust  on 
deposit  in  the  Old  Colony  Trust  Company, 
and  applied  it  in  payment  of  debts  due  from 
the  Pickett  trust,  either  he  directly  paid 
the  defendants'  debts  with  the  plaintiffs' 
money,  or  he,  in  legal  contemplation,  un- 
dertook to  pay  his  debt  to  the  Pickett  trust 
with  the  plaintiffs'  money,  and  used  the 
money  so  paid  to  that  trust  in  paying  its 
debts. 

If  he  is  to  be  considered  to  have  paid 
the  defendants'  debts  directly  with  the  plain- 
tiffs' money,  the  case  at  bar  comes  within 
the  principle  of  the  English  cases  referred 
to  above. 

And  the  result  is  the  same  if,  in  legal 
contemplation,  Berry  is  to  be  considered 
to  have  undertaken  to  pay  his  debt  to  tlie 
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defendants  with  the  plaintiffs'  money,  and 
then  to  have  used  that  money  in  paying  the 
defendants'  debts.  This  attempted  repay- 
ment by  Berry  of  his  debt  to  the  Pickett 
trust  did  not  make  •the  money  so  paid  to 
them  their  money.  It  was  the  plaintiffs' 
money  in  the  b^inning,  it  remained  the 
plaintiffs'  money  while  it  was  on  deposit  in 
the  Old  Colony  Trust  Company,  and  it  did 
not  cease  to  be  the  plaintiffs'  money  when 
Berry  used  it  in  paying  his  debt  to  the  trust 
of  which  he  was  one  of  two  trustees,  because 
he  and  he  alone  acted  for  the  Pickett  trust 
in  receiving  the  attempted  payment. 

The  general  rule  is  that  an  assignee  of 
money  gets  no  better  title  than  the  assignor 
of  it  had.  But  the  assignee  does  get  a  bet- 
ter title  than  his  assignor  had,  if  he  is  a 
purchaser  for  value  in  good  faith  and  with- 
out notice. 

Apart  from  authority,  it  would  be  a 
strange  doctrine  if  it  were  law  that  the 
true  owner  of  money  lost  his  title  to  it  by 
a  thief  who  stole  it  undertaking  to  use  it  in 
paying  a  debt  owed  by  the  thief  to  another, 
when  the  thief  and  no  one  else  received  for 
that  other  the  payment  so  made.  It  is  not 
conceivable  that  such  a  manipulation  by  a 
thief  of  stolen  money  should  result  in  the 
true  owner's  losing  his  title,  and  the  creditor 
of  the  thief  getting  a  better  title  to  the 
money  than  the  thief  had  to  it. 

But  that  propositidh  does  not  rest  on 
principle  alone,  it  was  on  this  ground  that 
this  court  rested  its  decision  in  Atlantic 
Cotton  Mills  V.  Indian  Orchard  Mills,  147 
Mass.  268,  9  Am.  St.  Rep.  698,  17  N.  E.  496. 
It  was  decided  in  that  case  that  if  a  pay- 
ment is  made  with  stolen  money,  and  the 
person  to  whom  the  payment  is  made  is  rep- 
resented in  receiving  the  payment  by  the 
thief  who  is  paying  his  debt  with  the  stolen 
money,  the  person  to  whom  the  payment  is 
made  is  chargeable  with  the  thief's  knowl- 
edge, and  gets  no  better  title  than  the 
thief  had  to  give.  The  auditor  in  Atlantic 
Cotton  Mills  V.  Indian  Orchard  Mills  found 
that  the  money  transferred  in  that  case 
was  not  a  payment,  but  a  transfer  to  cover 
up  the  defalcation.  And  this  court  might 
well  have  rested  its  decision  on  that  ground. 
But  to  quote  the  words  used  by  it:  "We 
have  preferred  to  put  the  decision  of  this 
point  upon  the  broad  ground  that,  if  the 
treasurer  of  a  corporation  is  a  defaulter,  and 
his  defalcation  is  as  yet  unknown  and  un- 
suspected, and  he  steals  money  from  a  third 
person  and  places  it  with  the  funds  of  the 
corporation  in  order  to  conceal  and  make 
good  his  defalcation,  and  the  corporation 
uses  the  money  as  its  own,  no  other  oflScer 
knowing  any  of  the  facts,  the  corporation 
does  not  thereby  acquire  a  good  title  to  the 
money,  as  against  the  true  owner,  but  the 
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latter  may  maintain  an  action  against  the 
corporation  to  recover  back  the  aame."  See 
147  Mass.  276.  It  was  pointed  out  in  At- 
lantic Cotton  Mills  V.  Indian  Orchard  MilU, 
just  cited,  that  majority  and  the  minor- 
ity of  this  court  in  the  earlier  case  of  At- 
lantic Bank  v.  Merchants'  Bank,  10  Gray, 
5^,  were  agreed  on  this  point 

This  proposition  (decided  in  Atlantic  Cot- 
ton Mills  V.  Indian  Orchard  Mills)  has  beeo 
recognized  since  then  as  undoubted  Uv. 
Corcoran  v.  Snow  Cattle  Co.  151  Mass.  74, 
75,  23  N.  E.  727 ;  First  Nat.  Bank  v.  M- 
bidge,  160  Mass.  663,  565,  36  N.  £.  462; 
Jaquith  v.  Davenport,  191  Mass.  415,  417, 
418,  78  N.  E.  93;  Foote  v.  Getting,  1« 
Mass.  61,  62, 16  L.R.A.(N.S.)  693,  80  X.  I 
600.  And  there  is  no  case  to  the  contran 
in  any  jurisdiction. 

It  was  expressly  pointed  out  in  Atlantic 
Cotton  Mills  V.  Indian  Orchard  Mills,  147 
Mass.  268,  277,  9  Am.  St  Rep.  698,  IT  S. 
E.  496,  that  where  the  person  receiving  tbe 
stolen  money  is  represented  by  an  innocect 
person  (a  class  of  cases  of  which  Innerariir 
y.  Merchants'  Nat.  Bank,  139  Mass.  332,  52 
Am.  Rep.  710,  1  N.  £.  282,  is  an  example. 
and  is  the  leading  case  in  this  common- 
wealth), a  different  case  is  presented  from 
that  which  is  presented  where  the  thief,  u^ 
the  thief  alone,  acts  for  his  creditor  in  ^^ 
ceiving  stolen  money. 

There  can  be  no  question,  either  on  prin- 
ciple or  on  authority,  of  the  conectsni 
reached  in  Innerarity  v.  Merchants*  Na^ 
Bank,  and  the  other  cases  belonging  to  tbat 
class.  But  they  are  quite  apart  from  the 
case  decided  in  Atlantic  Cotton  Mills  ^ 
Indian  Orchard  Mills,  and  from  the  r^s^ 
which  we  have  to  decide  here,  where  do  one 
but  the  thief  acts  for  the  principal  to  vhoa 
payment  of  the  stolen  money  is  maor> 
There  is  no  case  in  which  it  has  been  heli 
that  under  those  circumstances  the  original 
owner  of  the  money  has  lost  his  title,  an^ 
the  person  in  whose  behalf  the  thief  receives 
the  payment  gets  a  better  title  than  the 
thief  had.  Further,  there  is  no  case  ii 
which  the  distinction  pointed  oat  in  Atl&s- 
tio  Cotton  Mills  v.  Indian  Orchard  Mil!^ 
supra,  has  been  questioned. 

Adopting  the  words  of  this  court  in  A 
lantic  Cotton  Mills  y.  Indian  Orcha 
Mills,  147  Mass.  268,  274,  9  Am.  Si  R^ 
698,  17  N.  E.  496,  501 :  It  is  not  as  if  Ber 
ry,  after  stealing  $11,185.50,  or  |9iI5  5^ 
from  the  defendant  trust  (as  he  did),  ^ti 
called  the  innocent  trustee  or  the  ber« 
ficiaries  of  that  trust  "together  and  i» 
formed  them  of  his  indebtedness  and  of  h~ 
desire  to  make  a  payment  on  account,  a 
had  then  paid  over  to  them  the  B»r 
[this  $6,522.70]  as  money  coming  from  hii 
self,  and  they  had  received  it  without  ksowi 
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edge  or  suspicion  that  it  had  been  stolen, 
and  given  him  credit  for  it  as  part  pay- 
ment." In  that  case  the  Pickett  trust  would 
have  been  a  purchaser  without  notice,  with- 
in the  doctrine  invoked  by  the  defendant  in 
the  case  at  bar. 

That  is  not  what  took  place.  When  Berry 
repaid  in  part  the  money  stolen  from  the 
defendants  by  paying  their  debts  with  the 
$0,522.70  stolen  from  the  plaintiiTs,  Berry, 
and  Berry  alone,  represented  the  defendants 
in  receiving  the  $6,522.70.'  They  "must  be 
deemed  to  have  known  what  he  knew;  and" 
they  "cannot  retain  the  benefit  of  his  act, 
without  accepting  the  consequences  of  his 
knowledge."  The  defendants  "cannot  obtain 
greater  rights  from  his  act  than  if  [they] 
did  the  thing  itself,  knowing  what  he  knew," 
to  quote  again  from  Atlantic  Cotton  Mills 
y.  Indian  Orchard  Mills,  supra. 

But  it  is  said  that  when  this  money  was 
used  in  paying  the  defendants'  debts,  there 
was  a  transaction  in  which  Berry  w^as  not 
the  only  person  on  both  sides.  It  is  said 
that  the  creditors  who  were  paid  were  on 
the  other  side  of  the  transaction.  But  the 
transaction  in  which  the  creditors  were  on 
the  other  side  consisted  in  the  payment  of 
the  debts  owed  by  the  defendants  to  them. 
In  that  transaction  the  creditors  got  a  good 
title  to  the  money  paid  to  them  by  Berry. 
But  they  took  no  part  in  the  transaction  by 
which  Berry  paid  his  debt  to  the  defendants 
with  money  stolen  from  the  plaintiffs.  Ber- 
ry, and  Beriry  alone,  was  on  both  sides  of 
that  transaction. 

In  this  connection  it  should  be  pointed 
out  that  there  were  payments  made  out  of 
this  $11,000  to  the  beneficiaries  of  the  de- 
fendant trust  and  to  Berry's  cotrustee.  In 
receiving  these  payments  the  beneficiaries 
and  the  cotrustees  did  not  act  through  Ber- 
ry. They  acted  for  themselves.  They  are 
bona  fide  purchasers  without  notice  of  the 
money  so  paid  to  them,  and  the  plaintiffs 
have  no  claim  for  the  $612.45  ($568.33 
plus  $44.12)  so  paid  out. 

But  the  defendants  say  that  there  was  an 
accounting  later  on,  and  that  they  became 
purchasers  for  value  without  notice,  by  vir- 
tue of  that  accounting,  within  the  doctrine 
recognized  by  this  court  in  Atlantic  Cotton 
Mills  V.  Indian  Orchard  Mills,  147  Mass. 
268,  279,  9  Am.  St.  Rep.  698,  17  N.  E.  496, 
504:  "There  is  another  class  of  cases  where 
the  same  person  has  been  trustee  of  two  dif- 
ferent funds,  and  has  fraudulently  trans- 
ferred securities  from  one  trust  fund  to  the 
other.  But  in  each  case  of  this  class  which 
has  been  cited  there  has  been  something  in 
the  nature  of  an  accounting,  and  the  trust 
fund  which  has  received  and  has  been  held 
entitled  to  retain  the  benefit  has  been  part- 
ly or  wholly  represented  either  by  the  cestui 
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que  trvat  or  by  an  innocent  trustee  repre- 
senting them.  Thorndike  v.  Hunt,  3  De  G. 
&  J.  563;  Taylor  v.  Blakelock,  L.  R.  32  Ch. 
Div.  560;  Case  v.  James,  29  Beav.  512,  8.  c 
on  appeal,  3  De  G.  F.  &  J.  256." 

But  that  is  not  so  in  the  case  at  bar. 
The  last  of  the  $11,000  was  drawn  out  by 
Berry  on  December  16,  1901.  It  was  drawn 
out  by  the  check  for  $63,  which  paid  the  in- 
nocent trustee  the  commissions  due  to  him, 
and  that  check  (as  we  have  said)  was  an 
over  draft  to  the  amount  of  $18.88.  The 
accounting  here  relied  on  by  the  defendants 
was  three  months  later,  in  March;  1902. 

The  accounting  in  the  case  at  bar  was  had 
not  only  after  the  repayment  had  become 
complete  without  anybody  (but  the  thief) 
knowing  of  the  repayment,  but  the  account- 
ing was  had  three  months  after  the  last 
penny  of  the  money  repaid  had  been  ex- 
pended without  anybody  but  the  thief  know- 
ing of  the  repayment  and  of  the  expenditure 
of  the  money  repaid.  There  was  no  fund 
then  in  existence  of  which  the  defendants 
could  become  purchasers  for  value  without 
notice.  How  that  accounting  could  be  held 
to  make  the  defendants  purchasers  without 
notice  of  money  which  had  been  paid  out 
three  months  before  has  not  been  explained. 

Apart  from  its  effect  upon  the  defendants 
being  purchasers  for  value,  the  accounting 
which  was  had  did  not  affect  the  rights  of 
the  parties.  When  the  accounting  was  had 
in  the  case  at  bar,  the  fact  of  the  repayment 
was  not  stated  or  known  to  anyone  but  Ber- 
ry, the  thief.  What  happened  w^is  that  four 
months  after  the  repayment  was  made,  and 
three  months  after  the  money  repaid  had 
been  expended,  Berry  filed  an  account  in 
which  he  stated  that  he  had  received  and 
properly  paid  out  the  income  of  the  trust 
fund,  and  that  account  was  assented  to  by 
the  defendants  on  the  footing  that  it  was 
a  true  account.  In  a  case  where  a  thief 
steals  money  without  his  principal's  knowl- 
edge, repays  it  with  money  stolen  from 
someone  else  without  his  principal's  knowl- 
edge, and  pays  out  the  other  stolen  money 
(so  repaid  by  him)  without  his  principal's 
knowledge,  the  rights  of  the  parties  are  not 
changed  by  the  fact  that  after  the  money  so 
repaid  has  been  paid  out,  the  thief  makes 
up  a  lying  account  in  which  no  one  of  these 
facts  is  disclosed,  and  the  principal  as- 
sents to  it  on  the  footing  that  it  is  a  true 
account.  Such  an  account  is  a  fraud  on 
the  principal,  and  can  be  set  aside  by  him 
at  any  time. 

It  happens  that  it  has  been  decided  that 
the  rights  of  the  parties  in  a  case  like  that 
now  before  us  are  fixed  when  the  payment 
is  made,  and  that  they  are  not  affected  by 
a  subsequent  accounting  similar  in  its  legal 
aspects  to  the  accounting  which  took  place 
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in  the  case  at  bar.  It  was  so  decided  in 
Atlantic  Bank  v.  Merchants*  Bank,  10  Gray, 
532.  It  could  not  be  held  that  the  subse- 
quent accounting  in  the  case  at  bar  made 
the  defendants  bona  fide  purchasers  for 
Talue  without  overruling  the  decision  there 
made.  The  facts  in  that  case  were  these: 
The  paying  teller  of  the  defendant  bank  was 
a  defaulter  to  the  amount  of  $25,000.  Ue 
was  told  at  a  quarter  before  2  o'clock  that 
his  cash  would  be  counted  that  afternoon. 
By  a  fraudulent  conspiracy  he  procured  pos- 
session of  bank  bills  belonging  to  the  plain- 
tiff bank  by  2  o'clock,  and  put  them  in  his 
drawer.  Between  3  and  6  o'clock  on  the 
same  afternoon,  these  bills  were  taken  from 
his  drawer  and  counted  as  the  property  of 
the  defendant  bank  by  a  committee  of  the 
directors  appointed  to  examine  into  the 
condition  of  the  bank.  It  was  held  by  a  ma- 
jority of  the  court  that  the  repayment  was 
complete  when  the  bills  were  put  in  his 
drawer  by  the  paying  teller  at  2  o'clock; 
that  the  bank  was  chargeable  with  the 
knowledge  of  the  defaulting  teller,  because 
he  acted  for  the  bank  in  receiving  the  repay- 
ment; and  that  the  defendant's  title  is  not 
affected  by  the  subsequent  counting  of 
the  bills  as  the  defendant's  property  later 
during  the  same  afternoon.  The  minority 
took  the  view  that  the  repayment  was  not 
complete  until  the  bills  were  counted  by  the 
committee  of  the  directors,  and  that  the  de- 
fendants, by  that  counting,  became  purchas- 
ers without  notice. 

We  are  of  opinion  therefore  that  whatever 
view  be  taken  of  the  transaction,  the  $6,- 
522.70  used  by  Berry  in  paying  the  defend- 
ants' debts  was  the  plaintiffs'  money. 

The  ^ only  other  ground  on  which  the  de- 
fendants could  be  thought  to  have  a  better 
equity  than  the  plaintiffs  arises  from  the 
fact  that  the  defendant  trust  had  provided 
Berry  with  money  to  pay  the  debts  paid  by 
him  with  the  money  of  the  plaintiffs. 

The  fact  that  the  defendants  had  put 
Berry  in  funds  to  pay  the  debts  paid  with 
the  plaintiffs*  money  (in  our  opinion)  does 
not  bar  them  from  the  equity  to  which  that 
gives  rise.  The  first  act  done  by  Perry  was 
to  steal  from  the  defendants  $11,185.50,  or 
$9,515.50,  whichever  is  the  true  sum  (as 
we  have  stated  above).  That  made  Berry 
the  defendants'  debtor  for  that  sum.  Then 
Berry  repays  to  the  defendants  (Berry,  and 
Berry  alone,  accepting  the  payment  in  be- 
half of  the  defendants)  $0,522.70  on  account 
of  this  debt  of  $11,185.50  or  $9,515.50,  owed 
by  him  to  the  defendants.  The  $0,522.70  so 
repaid  did  not  become  the  defendants' 
money,  because  Berry  acted  for  the  defend- 
ants in  receiving  it.  Then  15erry  uses  this 
money  so  repaid  to  the  defendants  in  paying 
the  defendants'  debts.  The  money  used  in 
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paying  the  defendants'  debts  was  the  phin 
tiffs*  money.  Berry  still  owes  the  deffOil- 
ants  the  $11,185.50  or  $9,515.50.  That  oil 
was  not  in  part  paid  by  Berr}'*s  manipuL 
tion  of  the  $6,522.70.  It  cannot  be  that  ii. 
equity  the  defendants  are  to  have  both  thei: 
claim  against  Berry  for  the  $11,185.50  or 
$9,51 5.5p,  and  the  payment  of  their  debt> 
to  the  amount  of  $6,522.70.  Since  Berrvt 
manipulation  of  the  $6,522.70  did  not  {u} 
his  debt  to  the  defendants  (and  we  ha\e 
seen  that  it  did  not),  the  fact  that  the  « 
casion  for  Berry's  stealing  $6,522.70  Uova. 
the  plaintiffs,  and  using  it  in  paying  the  de- 
fendants' debts,  was  because  he  bad  stoitD 
the  funds  provided  by  the  defendants  tv 
pay  these  debts,  does  not  affect  the  plain- 
tiffs' equity  growing  out  of  the  fact  that  ii 
was  their  (the  plaintiffs')  money  which  ia 
fact  paid  the  defendants'  debts,  and  that  a 
benefit  inures  to  the  defendants  from  that 
fact. 

As  matter  of  authority,  the  only  case  oe 
the  point  that  has  come  to  our  atteoti.n 
(Bannatyne  v.  Maclver  [1906]  1  K.  B.  1U3 
is  in  accord  w*ith  this  view  of  the  law.  'l\tc 
suit  in  Bannatyne  v.  Maclver  was  on  a  UU 
for  £350,  the  amount  of  unauthorized  Ar- 
rowing of  money  made  by  the  defendaDta' 
Londen  agent  (Hudson  by  name)  at  Un: 
different  times.  When  the  first  money  wj? 
borrowed,  the  London  business  was  8b<-'rt 
of  funds  without  fault  on  Uudson*s  f-art 
But  subsequently  to  the  first  loan,  and  t«- 
fore  the  other  three  had  been  made,  the  prir- 
cipals  had  "sent  him  [Hudson]  consideral<^ 
sums  of  money,  more  than  sufficient  to  ctv.: 
the  liabilities  of  the  branch,  and  renderia: 
any  borrowing  by  Hudson  unnecessary. 
Page  104.  The  necessity  for  the  money  l-.^r- 
rowed  on  the  last  three  occasions  came  fne 
the  fact  that  Hudson  had  withdrawn  sums 
which  he  had  no  right  to  withdraw.  Bo* 
much  of  the  £350  constituting  the  four  Ur- 
rowings  was  attributable  to  the  first,  'v^'^ 
Hudson  had  not  wrongfully  withdraw, 
money,  and  how  much  of  it  was  attribat.i^ !? 
to  the  three  other  borrowings  caused  U 
Hudson's  wrongful  withdrawals,  doe^  n- 1 
appear.  It  was  held  that  the  plaint:!' s 
equity  to  stand  in  the  shoes  of  the  cre«iit»"'« 
paid  off  with  their  money  did  not  di\^ '  d 
upon  the  state  of  the  account  between  »:- 
defendants  and  Hudson.  Romer,  L.  J.,  dej  t 
directly  with  this  part  of  the  case  in  th»-*' 
words:  "It  [the  state  of  account  between  i  • 
agent  and  the  principals]  might  be  relo^^'t 
if  the  plaintiff  were  seeking  to  enforce  a  crA- 
fercnt  equity;  that  is,  the  right  to  stand  ir. 
the  shoes  of  the  agent  as  against  hia  pnc- 
cipal." 

it  follows  that  the  defendants  have  m  «e 
perior  equity  with  respect  to  the  $»>;>2*- " ' 
used  in  paying  the  debts  of  the  defendaEia, 
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and  that  the  plaintiffs  to  that  extent  are 
entitled  to  be  repaid  by  the  defendants. 

This  brings  us  to  the  question  which  we 
referred  to  in  the  beginning  of  this  opinion, 
and  which  we  then  left  undecided,  to  wit: 
"How  much  of  the  $7,903.14  paid  in  dis- 
charge of  debts  due  from  the  Pickett  trust 
was  paid  out  of  the  $11,000  stolen  from  the 
plaintiffs?''  The  plaintiffs  claim  that  the 
rule  in  Clayton's  Case,  1  Meriv.  572,  ap- 
plies; and  applying  that  rule,  that  the  $2,- 
000  drawn  by  Berry  on  November  16th  for 
his  own  use  must  be  applied  to  the  balance 
on  deposit  when  the  $11,000  was  deposited, 
so  far  as  the  amount  of  that  balance  ($1,- 
380:44)  goes,  and  that  $619.56  only  of  that 
$2,000  was  paid  out  of  the  $11,000.  In 
other  words,  that  when  Berry  took  $2,000 
out  of  this  account  for  his  own  use  in  the 
afternoon  of  November  15th,  he  stole  $1,- 
380.44  from  the  Pickett  estate,  and  $619.56 
only  from  the  Newell  trust.  The  defendants 
contend,  however,  that  Berry  stole  this  $2,- 
000  from  the  Newell  trust  and  that  the  $1,- 
380.44  on  deposit  in  the  Picket  account  must 
be  taken  to  have  been  applied  to  the  pay- 
ment of  the  Pickett  trust  debts.  If  the  con- 
tention of  the  defendants  is  right,  the  sum 
expended  out  of  the  $11,000  in  payment  of 
the  Pickett  trust  debts  amounts  to  $6,- 
522.70,  as  we  have  said. 

We  are  of  opinion  that  the  contention  of 
the  defendants  is  correct,  and  that  the  rule 
in  Clayton's  Case  does  not  apply.  The  rule 
in  Clayton's  Case  is  that,  as  between  two 
ceatuis  que  trust,  the  order  of  drawings  on 
a  bankrupt's  bank  account  is  the  order  of 
application.  But  when  the  fund  drawn  on 
is  a  mixed  fund  belonging  to  the  defendant 
and  his  beneficiary,  the  order  in  which  the 
drawings  are  made  is  not  material,  and 
money  which  could  have  been  properly 
drawn  out  by  the  bankrupt  will  be  appro- 
priated accordingly.  Hewitt  v.  Hayes,  205 
Mass.  356,  01  N.  E.  332;  Re  Hallett,  L.  R. 
13  Ch.  Div.  696 f  Re  Oatway  [1903]  2  Ch. 
356.  The  bank  account  here  in  question  was 
not  Berry's  bank  account,  but  the  bank  ac- 
count of  the  Pickett  trust,  and  the  $11,000 
put  into  that  account  was  put  in  there  pri- 
marily to  enable  Berry  to  get  a  draft  for 
the  sum  of  $2,000  on  his  own  account,  and 
secondarily  to  pay  taxes  and  mortgage  in- 
terest amounting  to  $7,903.14  due  from  the 
Pickett  trust,  and  then  overdue  because  of 
prior  stealings  by  him  from  the  Pickett 
trust.  It  was  Berry's  duty  to  use  the  $1,- 
380.44,  so  far  as  it  went,  in  paying  this 
$7,903.14  due  frota  the  Pickett  trust  for 
taxes  and  mort<?age  interest;  and,  under  the 
rule  in  Hallett's  Case,  he  must  be  taken  to 
have  done  so,  without  regard  to  the  order 
in  which  the  checks  were  drawn. 

We  are  therefore  of  opinion  that  the 
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plaintiffs  are  entitled  to  recover  the  several 
Ruras  making  up  the  amount  of  $6,522.70, 
with  interest  at  6  per  cent  from  the  several 
dates  on  which  they  were  respectively  used 
in  paying  debts  due  from  the  defendants. 
Decree  accordingly. 

Knowlton,  Ch.  J.,  dissenting: 

Because  the  decision  in  this  case  seems  to 
me  wrong,  and  likely  to  be  misleading,  1 
think  it  my  duty  to  give  the  reasons  for 
my  dissent.  With  much  of  the  discussion 
in  the  opinion  I  agree,  but  some  of  the 
cases  referred  to  seem  to  me  to  be  wrongly 
interpreted. 

It  is  shown  conclusively  in  the  opinion 
that  no  debt  was  created  against  these  de- 
fendants. Neither  an  action  for  money  had 
and  received,  nor  an  action  of  any  other 
kind  could  be  maintained  against  them.  The 
principle  upon  which  the  plaintiff  seeks  to 
recover  is  that  an  owner  of  property  which 
has  been  stolen  or  misappropriated,  if  he 
has  no  adequate  remedy  at  law,  may  fol- 
low it  wherever  he  can  find  it  and  identify 
it,  and  have  it  restored  to  him  by  a  court 
of  equity.  In  some  of  the  early  cases  it 
was  decided  that  this  could  not  be  done  if 
the  property  was  money.  But  the  law  is 
now  held  more  liberally,  so  that  a  plaintiff 
may  prevail  if  the  fund  can  be  traced  and 
identified,  even  though  the  particular  pieces 
of  money  are  mingled  with  others  and  can- 
not be  recognized.  This  rule  is  subject  to 
the  exception  that,  if  the  money  is  used  in 
the  payment  of  a  debt  to  one  who  receives 
it  in  good  faith  in  satisfaction  of  the  debt, 
it  cannot  be  recovered  in  equity  any  more 
than  at  law.  In  my  opinion,  this  principle 
is  applicable  to  the  present  case. 

Berry,  as  a  trustee,  stole  the  plaintiffs' 
money.  As  a  trustee  he  had  stolen  a  similar 
sum  from  the  defendants  previously.  He 
was  engaged  in  a  general  course  of  embez- 
zlement from  the  defendants.  He  used  the 
plaintiffs'  money  in  this  course  of  embez- 
zlement, to  pay  debts  of  the  defendants 
which  he  should  have  paid  previously  with 
other  money  belonging  to  them,  intending 
by  these  payments  to  prevent  detection  in 
his  criminal  course.  Subsequently,  he  stole 
other  money  of  the  defendants  to  a  like 
amount,  and  afterwards  on  their  demand 
rendered  an  account  as  trustee,  and  paid 
back  the  balance  due  them.  Neither  the 
defendants  nor  anyone  representing  them 
had  any  knowledge  of  his  embezzlements, 
but  they  acted  in  good  faith  in  the  settle- 
ment with  him.  Can  they  be  charged  with 
the  stolen  money  that  he  used  in  the  pay- 
ment of  their  debts,  for  the  payment  of 
which  he  was  primarily  liable  as-  trustee, 
he  having  also  received  money  from  them 


920 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Sq^., 


which  should  have  been  used  in  paying  the 
debts  T 

It  is  too  plain  for  argument  that  there 
could  be  no  recovery  by  the  plaintiffs  from 
the  original  creditors  to  whom  the  payments 
were  made.  They  received  the  money  in 
good  faith  and  discharged  their  claims,  and 
in  reference  to  their  rights  the  money  is 
equitably  as  well  as  legally  theirs.  The 
obligation  of  Berry  to  make  these  payments, 
and  the  right  of  the  defendants  to  have  him 
make  them,  were  as  great  in  reference  to  the 
defendants'  rights  as  they  were  in  reference 
to  the  rights  of  the  original  creditors.  At 
that  time,  as  between  Berry  and  the  de-. 
fendants,  these  were  his  debts,  and  not  the 
defendants'  debts.  The  equitable  as  well  as 
the  legal  right  of  the  defendants  to  have 
and  retain  the  benefit  of  his  payments  was 
as  perfect  as  the  similar  right  of  the  orig- 
inal creditors.  The  only  ground  upon  which 
this  can  be  questioned  is  that  Berry  was  one 
of  the  trustees,  and  as  such,  for  some  pur- 
poses, an  agent  of  the  defendants,  who 
might  be  thought  to  be  chargeable  with  his 
knowledge  and  conduct  when  he  made  the 
payments.  This  ground  would  be  substan- 
tial, if,  at  the  time  of  making  the  payments, 
he  had  been  acting  fairly  as  their  trustee, 
without  any  wrongful  purpose  to  obtain  an 
advantage  to  himself  to  their  detriment. 
But  he  was  in  the  midst  of  a  course  of  em- 
bezzlement from  these  defendants,  begun  be- 
fore and  continued  after  the  making  of  the 
payments,  and  the  payments  were  made  in 
his  own  interest,  to  prevent  the  discovery 
of  his  crimes.  In  such  a  case  the  knowledge 
of  the  agent  is  not  imputable  to  the  prin- 
cipal against  whom  he  is  acting  criminally 
for  his  own  benefit.  This  principle  is  well 
established  in  Massachusetts.  Indian  Head 
Nat.  Bank  v.  Clark,  166  Mass.  27-30,  43 
N.  E.  192;  Allen  V.  South  Boston  R.  Co.  150 
Mass.  200-206,  6  L.R.A.  716,  15  Am.  St. 
Rep.  185,  22  N.  E.  917;  Foote  v.  Cotting, 
195  Mass.  55,  61,  62,  15  L.R.A.(N.S.)  693, 
80  N.  E.  600;  Innerarity  v.  Merchants*  Nat. 
Bank,  139  Mass.  332,  52  Am.  Rep.  710, 
1  N.  E.  282;  Produce  Exch.  Trust  Co.  v. 
Bieberbach,  176  Mass.  577-588,  68  N.  E. 
162;  Shepard  &  M.  Lumber  Co.  v.  Eldridge, 
171  Mass.  516-531,  41  L.R.A.  617,  68  Am. 
St.  Rep.  446,  51  N.  E.  9.  In  31  Cyc.  Law  & 
Proc.  p.  1595,  the  doctrine  is  stated  as  fol- 
lows: "The  rule  that  notice  to  an  agent  is 
notice  to  the  principal,  being  based  upon 
the  presumption  that  the  agent  will  trans- 
mit his  knowledge  to  his  principal,  the 
rule  fails  when  the  circumstances  are  such 
as  to  raise  a  clear  presumption  that  the 
agent  will  not  perform  this  duty;  and  ac- 
cordingly, where  the  agent  is  engaged  in  a 
transaction  in  which  he  is  interested  ad- 
versely to  his  principal,  or  is  engaged  in  a 
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scheme  to  defraud  the  latter,  the  principal 
will  not  be  charged  with  knowledge  of  the 
agent  acquired  therein."  A  note  oocUins 
copious  citations  in  support  of  this  doctrine, 
from  the  highest  courts  in  Alabama,  Connec- 
ticut, Georgia,  Illinois,  Indiana,  lows,  Ken- 
tucky, Louisiana,  Maryland,  Massachusetts, 
Michigan,  Minnesota,  Missouri,  Nebraska, 
New  Jersey,  New  York,  North  Dakota,  Ohio, 
Pennsylvania,  South  Carolina,  Texas,  Ut&L, 
the  United  States,  England,  and  Canada. 
The  rule  is  stated  in  similar  language  in  I 
Am.  &  Eng.  Ene.  Law,  2d  ed.  p.  1145,  and 
is  supported  by  numerous  citations. 

I  think  that  the  law  is  overwhelmingly 
established,  not  only  in  Massachusetts,  tut 
all  over  the  English-speaking  world,  to  tbe 
effect  that  the  defendants  are  not  chargeable 
with  Berry's  knowledge  which  was  acquired 
or  used  in  connection  with  the  crimes  tbt 
he  was  committing  against  them.  If  tbey 
are  not  so  chargeable,  whether  we  treat  Uk? 
case  as  an  attempt  to  follow  the  fund  auo 
have  it  restored  to  the  plaintiffs,  or  as  ar 
attempt  to  be  subrogated  to  the  formei 
rights  of  the  original  creditors  and  thus  u 
get  the  benefit  of  the  fund,  I  think  thm 
is  no  ground  for  a  claim  against  these  de 
fendants. 

If  the  plaintiffs  seek  to  follow  the  fund 
and  have  it  returned  by  those  in  put- 
session  of  it,  the  defendants  answer  tUt 
the  money  paid  to  their  creditors  n«ve: 
came  into  their  possession.  It  did  not  g^ 
beyond  the  possession  of  the  creditors,  viio 
received  it  in  payment  of  their  debts  Itvtl 
the  person  who  ought  to  pay  them.  Tb« 
plaintiffs  may  then  say  that  because  tbe^ 
creditors  applied  the  money  to  the  dis- 
charge of  these  debts,  which  were  al<'5 
secondarily  the  defendants'  debts,  it  case 
constructively  into  the  hands  of  the  defeci- 
ants,  since  they  have  had  the  benefit  cf 
it.  If  for  this  reason  it  is  to  be  treated  ai 
constructively  in  the  hands  of  the  defend- 
ants, it  came  into  their  hands  through  tli? 
original  creditors  who  represented  tbem  in 
the  receipt  of  it,  and  who  received  it  is 
payment  of  debts,  under  such  circuffl- 
stances  that  it  cannot  be  taken  away  frc° 
them;  and  the  constructive  receipt  of  it 
by  the  defendants  through  them  is  for  thii 
reason  charged  with  this  same  right  to 
have  it  remain  where  it  is.  The  defendas:? 
were  as  ignorant  as  the  original  ereditars 
of  any  fact  that  could  affect  the  validitr 
of  the  payments. 

If  the  plaintiffs  seek  to  recover  under  tbe 
principle  of  subrogation,  they  encounter  at 
the  outset  the  doubtful  question  wbetber 
that  principle  can  be  applied  to  payiaeGts 
of  stolen  money,  made  by  a  thief.  Assum 
ing  in  their  favor  that  it  can,  their  r  j  t 
of  subrogation  is  to  the  rights  of  the  crei:i- 
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org  against  the  party  who  was  primarily 
bound  to  make  payments,  namely,  Berry. 
'Ihe  plaintiffs  can  ask  to  be  permitted  to 
proceed  against  Berry  for  the  collection  of 
these  debts.  Berry  would  be  estopped  from 
setting  up  that  the  debts  had  been  paid; 
for  the  payments  were  made  with  money 
that  he  stole  from  the  plaintiffs,  and  as 
against  them  he  could  not  avail  himself 
of  the  payments.  But  if  the  plaintiffs  seek 
to  go  beyond  Berry  to  the  defendants,  they 
cannot  claim  an  estoppel  against  them. 
Unless  the  defendants  are  chargeable  with 
Berry's  knowledge,  the  payments  made  to 
the  original  creditors  are  completely  ef- 
fectual for  the  protection  of  the  defend- 
ants from  an  attempt  to  revive  these  debts 
that  were  legally  discharged.  The  pay- 
ments were  made  in  money,  to  persons  who 
received  and  applied  it  in  the  satisfaction 
of  debts  which  Berry  primarily,  and  the 
defendants  secondarily,  were  bound  to  pay. 

There  is  not  only  this  defense  growing  di- 
rectly out  of  the  transactions  with  the 
original  creditors,  but  the  defendants 
afterwards,  in  the  final  settlement  of  their 
account  with  Berry,  acting  innocently  and 
in  utter  ignorance  of  any  fact  that  could 
affect  their  rights  adversely,  treated  all 
these  payments  to  the  original  creditors  as 
payments  by  Berry  to  themselves  and  al- 
lowed a  full  consideration  for  them.  In 
this  respect  their  rights  are  like  those  of 
the  original  creditors.  The  payment  of 
money  to  them  by  Berry  in  this  settlement, 
by  receiving  credit  for  the  previous  pay- 
ments with  the  stolen  money,  was  precisely 
the  same  as  if  he  had  paid  the  money  into 
their  hands  in  satisfaction  of  the  debts. 
Through  this  settlement  of  the  account,  it 
became,  as  between  Berry  and  the  defend- 
ants, an  ordinary  case  of  the  payment  of 
a  debt  with  stolen  money  to  one  who  re- 
ceives it  in  good  faith  from  a  person  who 
is  bound  to  pay  it.  This  was  a  final 
settlement  of  all  matters  between  Berry 
and  the  defendants,  with  a  payment  to 
them  of  a  balance  due.  The  payment  and 
settlement  were  a  reaffirmation  by  both 
parties  of  aU  previous  payments  entering 
into  the  account.  The  payment  and  settle- 
ment were  governed  by  the  same  rules  of 
law  as  the  payments  and  settlements  that 
satisfied  the  debts  of  the  original  creditors 
of  the  defendants.  The  payments  covered 
by  this  settlement  and  included  in  it  can- 
not be  got  back  from  the  defendants,  any 
more  than  from  the  former  creditors  of  the 
defendants. 

There  is  no  evidence  in  the  case  that 
Berry,  either  as  an  individual  or  as  a 
trustee  of  the  Newell  trust,  .ever  trans- 
ferred or  attempted  to  transfer  $6,522.70 
of  this  stolen  money,  ot  any  other  part  of 
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it,  to  himself  as  a  trustee  of  the  Pickett 
trust,  to  be  afterwards  held  and  used  by 
him  for  the  benefit  of  the  Pickett  trust. 
There  is  nothing  to  indicate  that  he  ever 
thought  of  making  such  a  transfer.  Upon 
the  facts  here  shown,  if  he  had  attempted 
to  make  it  by  the  formal  expression  of  an 
intention  to  that  effect,  in  the  promotion 
of  his  criminal  purposes,  the  attempt  would 
not  have  imposed  a  liability  upon  these 
defendants,  nor  have  affected  the  legal 
rights  of  anybody.  The  foundation  of  the 
plaintiffs'  claim  rests  entirely  upon  the 
specific  payments  made  by  Berry  to  some 
of  the  creditors  of  the  defendants,  to  some 
of  the  beneficiaries,  and  to  his  cotrustee. 

The  undisputed  facts  seem  to  bring  us 
directly  to  the  question  whether  we  shall 
overrule  the  cases  already  cited,  and  dis- 
regard the  universally  recognized  rule 
that  a  principal  is  not  chargeable  with 
the  knowledge  of  his  agent,  acquired  or  used 
while  acting  adversely  to  the  principal  in 
the  commission  of  a  crime  against  him. 

The  only  cases  relied  upon  in  the  opinion 
on  this  point  are  Atlantic  Bank  y.  Mer- 
chants' Bank,  10  Gray,  532,  and  Atlantic 
Cotton  Mills  V.  Indian  Orchard  Mills,  147 
Mass.  268,  9  Am.  St.  Rep.  698,  17  N.  E. 
496.  The  first  of  these  was  decided  by 
three  judges,  while  two  others  joined  in  a 
dissenting  opinion.  A  teller  who  had  em- 
bezzled a  large  sum  from  the  bank  where 
he  was  employed  expected  an  examination 
of  his  accounts  upon  a  particular  day.  He 
entered  into  a  conspiracy  with  a  broker  and 
the  teller  of  another  bank,  to  obtain  from 
the  other  bank  bills  to  be  presented  and 
used  at  the  examination  of  his  account,  and 
afterwards  to  be  returned  to  the  other 
bank.  Accordingly,  the  broker  drew  a 
worthless  check  on  the  bank  of  the  embez- 
zling teller,  which  the  teller  certified  as 
good.  This  was  then  presented  at  the 
other  bank,  and  there  paid  by  the  conspir- 
ing teller,  and  the  bills  were  taken  to  the 
embezzling  teller,  who  put  them  with  the 
cash  of  his  bank,  where  they  were  counted 
by  the  officers  as  a  part  of  the  bank's  as- 
sets, on  their  examination  of  his  account. 
The  teller  committed  suicide  the  next  day, 
the  bills  not  having  been  returned,  and, 
upon  a  suit  by  the  bank  from  which  they 
were  obtained  against  the  bank  in  which 
the  teller  left  them,  it  was  held  that  the 
property  in  the  bills  never  passed  to  the 
defendant  bank,  that  no  consideration 
moved  from  the  bank,  that  no  one  repre- 
senting the  bank  ever  had  any  knowledge 
of  the  matter,  or  acted  in  it,  except  the 
embezzling  teller,  and  that  he  did  not  in- 
tend to  pass  any  title  to  the  defendant,  or 
to  do  anything  with  the  bills  except  to  use 
them  in  committing  a  fraud  upon  it  by 
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having  them  counted  as  if  they  belonged  to 
the  bank,  and  that  therefore  the  plaintiff 
c6uld  recover.  Judges  Bigelow  and  Merrick 
took  a  different  view  of  this  part  of  the 
case,  but  we  assume  that  the  majority  were 
correct,  and  that  the  case  was  rightly  de- 
cided. After  this  view  of  the  transaction 
had  been  fully  elaborated  in  the  opinion, 
and  the  decision  put  upon  this  ground,  the 
writer  of  it.  Chief  Justice  Shaw,  said: 
"There  is  another  aspect  in  which  the  case 
may  be  considered;"  and  he  then  proceeded 
to  argue  that  the  defendant  bank  had  con- 
structive notice  of  the  facts  through  its  de- 
faulting teller,  and  that  it  was  chargeable 
on  that  ground.  In  this  opinion  there  is  no 
reference  to  the  doctrine  that  the  knowl- 
edge of  an  agent  engaged  in  the  commis- 
sion of  a  crime  for  his  own  benefit  against 
his  principal  is  not  imputable  to  the 
principal,  and  seemingly  the  writer  did  not 
consider  it.  But  two  of  the  judges  assert- 
ed it  in  their  dissenting  opinion.  In  my 
judgment  there  never  was  a  stronger  case 
than  this  for  the  application  of  the  doc- 
trine that,  if  the  transaction  had  other- 
wise been  of  a  kind  to  give  the  defendant 
important  rights  in  the  money,  it  could 
not  have  been  deprived  of  those  rights  by 
reason  of  the  knowledge  of  its  defaulting 
teller.  Upon  the  facts  of  the  case  there 
was  no  occasion  to  consider  the  question  of 
imputed  knowledge,  and  in  no  event  could 
the  bank  be  deprived  of  any  rights  by 
knowledge  of  this  criminal  in  connection 
with  the  crime  that  he  was  committing 
against  it.  This  part  of  the  opinion  of  the 
majority  seems  to  me  not  only  to  be  wrong, 
but  to  be  everywhere  contradicted  by  later 
decisions. 

In  the  case  of  Atlantic  Cotton  Mills  v. 
Indian  Orchard  Mills,  ubi  supra,  it  ap- 
peared that  the  same  person  was  the  treas- 
urer of  both  the  plaintiff  and  the  defendant 
corporations,  and  was  a  defaulter  to  a 
very  large  amount.  It  was  found  that 
the  checks  in  dispute  did  not  represent 
real  transfers  of  money,  or  attempts  real- 
ly to  transfer  money.  They  were  a  part 
of  the  fictitious  transactions  intended  to 
enable  the  treasurer  to  cover  up  his  de- 
falcations. A  committee  of  the  directors 
of  each  corporation  made  periodical  ex- 
aminations of  his  accounts.  In  an- 
ticipation of  an  examination,  he  would 
draw  checks  upon  the  other  corporation, 
payable  to  the  one  whose  assets  were  to  be 
examined,  and  make  false  entries  in  his 
books,  which  checks  and  entries  were  in- 
tended simply  to  show  assets  and  deceive 
the  committee.  There  was  no  considera- 
tion for  them.  They  had  no  other  purpose 
than  to  prevent  discovery  of  the  embezzle- 
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raents.  No  officer  of  either  corporation, 
except  the  thief,  ever  had  any  connection 
with  them  or  knowledge  of  them.  The  de- 
cision of  the  court  was  unquestionably 
right,  that  there  was  no  transfer  of  prop- 
erty from  one  corporation  to  the  other  br 
these  checks  and  entries.  In  this  respect 
the  case  is  precisely  like  the  procurement 
of  bills  in  the  other  case,  for  no  other  pur- 
pose than  to  exhibit  them  and  have  them 
counted  and  then  return  thenL  The  de- 
cision was  put  upon  the  ground  that  no 
property  passed. 

In  this  case,  as  in  the  former  one,  the 
writer  of  the  opinion  took  up  the  question 
whether  the  plaintiff  was,  for  any  purpose, 
chargeable  with  notice  of  the  facts  upon 
which  the  defaulting  treasurer  was  acting 
while  committing  these  crimes  upon  the 
plaintiff,  and  in  some  parts  of  the  discus- 
sion he  used  language  implying  that  it 
might  be  so  chargeable.  In  my  view,  it  is 
plain  that  the  corporation  could  not  be  de- 
prived of  any  of  its  rights  by  charging  it 
with  the  knowledge  of  its  officer  or  agent 
engaged  in  the  commission  of  a  crime 
against  it  for  his  own  benefit.  If  the  opin- 
ion is  intended  to  show  that  the  defendant 
corporation  had  constructive  notice  of  Ite 
facts  known  to  the  treasurer  while  he  was 
committing  these  crimes  against  it,  I  think 
it  in  conflict  with  the  later  cases  in  Massa- 
chusetts, and  in  all  other  jurisdictions  of 
which  I  have  knowledge. 

I  think  the  writer  of  the  opinion  had  in 
mind,  and  was  trying  to  meet,  a  question 
of  a  very  different  kind.  If  the  defaulting 
treasurer,  acting  alone,  did  that  which,  on 
the  books  of  the  company,  purported  to 
create  a  debt,  but  which  did  not  in  fact 
create  a  debt  without  participation  or  sul  se- 
quent action  of  the  corporation  or  of  some 
other  representative  of  it,  and  if  the  corpo- 
ration afterwards  attempted  to  adopt  his 
act  and  give  it  effect,  when  it  was  ineffectu- 
al, it  could  not  do  this  without  also  adopt- 
ing his  knowledge.  The  judge  said  in  tl.e 
opinion:  "Under  these  circumstances,  i* 
the  plaintiff  would  adopt  the  intention  to 
make  it  a  payment,  it  must  also  adopt  t'l- 
fraud.  It  cannot  adopt  so  much  of  Gray'* 
act  as  was  beneficial,  and  reject  the  rest-** 
Tliis  was  undoubtedly  correct  If  the  un- 
authorized or  ineffectual  act  of  an  apont 
is  to  become  effectual  through  the  rat  id- 
eation of  the  principal,  the  ratification  mu>t 
be  of  the  act  as  it  is.  If  the  principal  after- 
wards says  he  was  ignorant  of  oert..  *- 
features  of  the  act  which  affect  its  qualirj 
and  that  he  is  not  bound  by  these  featurt^ 
of  it,  this  is  equivalent  to  saying  that,  hj 
reason  of  his  ignorance,  there  was  no  ef* 
fectual  ratification  or  adoption,  and  be  can- 
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not  take  advantage  of  tlie  act  at  all.  As 
tlie  judge  said  in  this  opinion  (page  281  of 
147  Mass.:  "It  cannot  blow  hot  and  cold." 
In  reference  to  such  an  attempt  of  a  princi- 
pal, his  agent's  knowledge  would  be  im- 
putable to  him.  I  think  this  is  all  the 
judge  meant  in  this  part  of  the  opinion. 
But  this  is  very  different  from  a  statement 
that  a  corporation  which,  acting  innocent- 
ly, has  received  the  benefit  of  a  transaction 
that  has  taken  complete  effect  through  its 
agent's  own  act,  and  that  from  its  point 
of  view  is  entirely  valid,  like  the  payment 
of  one  of  its  debts  for  which  payment  it 
has  given  full  consideration,  is  chargeable 
with  the  knowledge  of  its  agent  who  re- 
ceived money  to  make  the  payment,  and 
who  then  made  it  with  stolen  money,  for 
his  own  benefit,  as  a  part  of  a  course  of 
crime  which  he  was  pursuing  against  the 
corporation.  It  is  not  in  conflict  with  the 
proposition  above  quoted,  that  a  principal 
cannot  be  deprived  of  the  act  of  an  agent 
which  is  complete,  and  legally  and  equit- 
ably valid  from  the  standpoint  of  the 
principal's  rights,  because  of  the  knowledge 
of  the  agent  in  the  commission  of  a  crime 
against  the  principal. 

In  each  of  these  two  cases  there  was 
nothing  that  has  any  relation  to  the 
present  case,  except  the  discussion  as  to 
constructive  notice.  In  each  the  discussion 
was  upon  a  point  outside  of  the  principles 
on  which  the  decision  rests.  In  each  of 
them  it  was  decided  that  the  title  to  the 
property  never  passed.  In  the  present  case, 
in  the  payment  of  every  debt,  there  was 
both  an  intentional  and  an  actual  transfer 
of  the  money  for  a  valuable  consideration. 
The  different  interests  in  the-  transaction 
were  represented  by  different  contracting 
parties  qualified  to  act.  Berry  represented 
himself  primarily,  and  the  defendants 
secondarily,  in  making  the  payments.  The 
creditors  represented  themselves  in  re- 
ceiving the  payments;  and  in  discharging 
the  debts,  they  acted  for  themselves,  but 
primarily  for  Berry's  benefit,  and  second- 
arily for  the  benefit  of  the  defendants.  Tlie 
effect  of  Berry's  acts  in  making  the  pay- 
ments originally,  and  the  effect  of  his 
subsequent  act  in  settling  with  the  defend- 
ants, was  not  suspended  to  await  ratifi- 
cation or  adoption  by  the  defendants  long 
afterwards. 

The  plaintiffs  have  proceeded  upon  an  as- 
sumption that  the  title  to  the  money  passed 
to  the  persons  to  whom  the  payments  were 
made,  and  they  ask  to  be  subrogated  to  the 
rights  of  those  persons.  I  think  it  would 
be  unfortunate  to  adopt  into  our  law  any 
dicta  from  either  of  these  cases  that  are  in 
conflict  with  the  general  course  of  decision 
both  here  and  elsewhere. 
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I  think  that  the  decision  in  Craft  v. 
South  Boston  R.  Co.  160  Mass.  207-210,  5 
L.R,A.  641,  22  N.  E.  920,  covers  exactly  the 
questions  in  this  case.  See  also  Allen  v. 
South  Boston  R.  Co.  150  Mass.  200,  5  L.R.A. 
716,  16  Am.  St.  Rep.  185,  22  N.  E.  917. 
It  was  made  upon  grounds  that  are  as  ap- 
plicable to  a  suit  in  equity  as  to  an  action 
at  law.  The  attempt,  in  the  opinion  of  the 
majority,  to  distinguish  it  from  the  present 
case,  does  not  seem  to  me  successful.  1 
think  the  sentence,  "Whether  it  was  a 
benefit  to  the  company  that  he  was  able  to 
obtain  and  use  money  for  this  purpose  is 
necessarily  uncertain,"  is  merely  an  inci- 
dental remark,  and  not  a  statement  of  a 
ground  of  the  decision.  If  there  w^as  this 
uncertainty  by  reason  of  the  fact  that  the 
defaulter  afterwards  continued  his  stealing, 
that  did  not  affect  the  plaintiffs'  right  to 
recover.  This  right  was  to  be  determined 
as  of  the  time  when  the  payment  was  made, 
and  it  could  not  be  affected  by  the  fact  that 
the  embezzler  did  or  did  not  steal  more 
money  afterwards.  I  do  not  think  that  the 
court  decided  or  thought  of  deciding  that 
the  rights  of  the  parties  depended  upon  the 
results  of  Reed's  transactions  taken  as  a 
whole,  those  that  occurred  after  the  pay- 
ments made  with  the  plaintiffs'  money,  as 
well  as  those  that  occurred  at  the  times 
of  the  payments  or  previously. 

Moreover,  in  this  particular  the  facts  in 
the  present  case  are  the  same.  Berry  con- 
tinued his  embezzlements  from  the  defend- 
ants afterwards,  until  they  amounted  to 
more  than  $8,000,  in  addition  to  those  made 
before.  By  the  payment  of  these  debts, 
presumably  he  was  enabled  to  steal  more 
money  from  the  defendants.  In  the  present 
case  no  benefit  inured  to  the  defendants 
from  all  of  the  defaulter's  transactions 
taken  as  a  whole.  Berry  never  paid  a  dollar 
for  the  benefit  of  the  defendants  beyond  the 
amount  of  the  defendants'  money  which  was 
in  his  hands  for  that  purpose,  and  for  which 
the  defendants  were  entitled  to  credit  and 
received  credit  in  the  settlement  with  Berry. 
In  the  language  of  the  present  opinion: 
"No  benefit  can  be  said  to  inure  to  a  defend- 
ant because  one  of  its  debts  was  paid  in  the 
course  of  a  series  of  thefts  which  the  de- 
faulter was  enabled  to  continue  by  the  pay- 
ment in  question." 

The  case  of  Title  Guarantee  &  T.  Co.  v. 
Haven,  196  N.  Y.  489,  26  L.R.A.(N.S.)  1308, 
89  N.  E.  1082,  1085,  relied  upon  in  the  opin- 
ion, seems  to  me  to  support  the  contention  of 
the  defendants.  It  holds  that  there  can  be 
no  subrogation  where  there  was  no  lien,  but 
only  a  personal  liability  for  a  debt.  What 
is  far  more  important  than  this,  it  dis- 
tinctly holds  that  in  a  case  like  the  present 
there  can  be  no  recovery.    The  court  said  in 
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the  opinion:  "It  must  be  distinctly  under- 
stood that  this  view  is  predicated  upon 
the  assumption  that  the  payment  of  the  as- 
sessments was  purely  gratuitous,  and  in  no- 
wise in  discharge  of  any  real  or  supposed 
obligation  upon  the  part  of  the  estate  of 
Andrew  H.  Green  or  of  the  unknown  forger, 
but  was  brought  about  solely  by  mistake  in- 
duced by  the  forgery.  Upon  this  assump- 
tion, we  think  that  the  plaintiff,  on  proof  of 
the  facts  stated  in  the  complaint,  would  be 
entitled  to  be  subrogated  to  the  lien  of  the 
city,  as  against  the  proceeds  of  the  sale  of 
the  land  in  the  hands  of  the  defendants. 
If,  however,  it  should  be  made  to  appear 
that  the  payment  was  not  thus  gratuitous, 
we  are  of  opinion  that  the  right  of  subro- 
gation could  not  successfully  be  assert- 
ed." In  the  present  case  the  payments 
were  not  gratuitous,  but  made  by  one  who 
was   legally  bound  to  make  them. 

The  cases  from  the  English  courts  re- 
lied upon  in  the  opinion,  I  do  not  con- 
sider important.  Bannatyne  ▼.  Maclver 
[1906]  1  K.  B.  103,  was  an  action  upon 
a  bill  of  exchange  for  money  borrowed  by 
the  defendant's  agent,  in  excess  of  his 
authority.  The  money  was  deposited  in 
the  defendant's  bank  account,  and  much 
of  it  was  used  in  his  busine&s,  in  payment 
of  his  debts.  There  was  no  charge  of 
criminality  against  the  agent,  nor  any 
contention  that  in  doing  the  business  and 
paying  the  debts  he  acted  otherwise  than 
in  the  name  of  the  principal,  or  that  any 
debt  was  paid  as  one  for  which  the  agent^ 
was  primarily  or  legally  liable.  So  far 
as  appears,  there  was  no  reason  why  the 
defendant  should  not  be  charged  with  the 
knowledge  of  his  agent  that  money  fur- 
nished by  the  plaintiff  was  being  used  in 
making  the  payments.  There  were  no 
facts  upon  which  to  raise  the  questions 
that  I  have  principally  discussed,  and 
they  were  not  considered. 

The  decisions  that  one  lending  money 
to  a  married  woman  or  a  minor,  to  be 
used  in  paying  for  necessaries,  may  take 
advantage  in  equity  of  the  fact  that  the 
money  was  actually  used  in  buying  neces- 
saries, stand,  in  my  judgment,  upon  equi- 
ties of  a  different  kind.  The  same  is  true 
of  the  decisions  which  hold  a  corporation 
to  payment  for  money  borrowed  without 
authority  of  law,  if  the  money  was  after- 
wards appropriated  and  used  by  the 
corporation  for  its  benefit.  These  il- 
lustrate equitable  limitations  of  the  com- 
mon doctrine  of  ultra  vires.  Moreover, 
none  of  these  cases,  in  my  judgment,  has 
any  relation  whatever  to  the  vital  ques- 
tion in  this  case,  that  arises  when  a  pay- 
ment of  a  debt  has  been  made  in  money, 
by  a  person  who  ought  to  make  it,  to  one 
29  L.R.A.(N.S.) 


who  receives  the  money  in  good  f&ith  and 
discharges  the  debt  for  the  benefit  of  the 
payer,  and  of  the  defendants  who  are 
liable  secondarily  for  it,  and  when,  subae- 
quently,  the  defendants  in  good  faith  have 
settled  the  payer's  account  with  him,  and 
have  given  him  credit  for  the  payment, 
they  having  formerly  famished  him 
money  with  which  to  make  it,  and  when, 
long  afterwards,  it  is  discovered  that  the 
payer  misappropriated  the  money  fur- 
nished by  the  defendants,  and  then  paid 
the  debt  with  money  stolen  from  another 
person.  This  question  is  whether  the 
debt,  once  satisfied,  can  then  be  revived  in 
favor  of  that  other  person,  and  the  de- 
fendants be  compelled  to  pay  it  a  second 
time. 

I  think  that  the  defendants  are  entitled 
to  retain  the  benefit  of  these  payments  for 
which  they  gave  full  value,  just  aa  the 
original  creditors  are  entitled  to  retain 
the  benefit  of  them,  and  for  the  same 
reason. 

Petition  for  rehearing  denied. 
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(—  C.  C.  A.  — ,  179  Fed.  577.) 

Railroad  —  grade  crossing;  —  duty  of 
automobile  driver. 

1.  One  who  drives  an  automobile  ovfr  a 
railroad  crossing  at  grade,  without  §top 
ping  his  machine  to  look  and  listen  at  tie 
only  point  where  he  could  get  a  clear  Ti?« 

Note,  —  Care  required  of  driver  of  attUh 
ntohUe  at  railroad  crossings. 

In  the  case  of  Louisville  &  N.  R-  Ce.  "f- 
Eckman  (Ky.)  125  8.  W.  7^9,  the  plaif; 
tiff's  automobile  came  into  collision  vit'i 
one  of  the  defendant's  trains  as  be  wa> 
crossing  the  latter's  tracks,  with  resulUci: 
injury  to  himself  and  his  car.  It  appear*: 
that  the  crossing  was  protected  by  gate*. 
and  that  they  were  elevated  as  the  plaJn 
tiff  approached  and  entered  upon  the  cross- 
ing. After  passing  over  the  first  of  several 
tracks,  it  was  noticed  that  the  oppoeice  gate 
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of  the  track,  is  guilty  of  negligence  which 
will  prevent  his  nolding  the  railroad  com- 
pany liable  for  injuries  received  through 
collision  with  a  train,  although  such  point 
was  within  30  or  40  feet  of  the  track. 

Negligence  —  Injury  at  railroad  cross- 
ing— Invited  guest. 

2.  An  invited  passenger  in  an  automo- 
bile who  fails  to  request  the  driver  to  stop 
for  the  purpose  of  looking  and  listening 
when  approaching  a  railroad  crossing  is 
giiilty  of  negligence  which  will  prevent  his 
holding  the  railroad  company  liable  for 
injuries  caused  by  collision  with  a  train, 
due  to  the  attempt  to  cross  without  stop- 
ping. 

Same  —  presence  of  flagman  —  effect 
on  traveler's  duty. 

3.  Tlie  presence  at  a  railroad  crossing  of 
a  flagman  who  makes  no  attempt  to  warn 
the  driver  of  an  approaching  automobile 
that  a  train  is  also  approaching  does  not 
relieve  such  driver  of  the  duty  to  stop,  look, 
and  listen  to  ascertain  for  himself  the 
safety  of  attempting  to  cross  the  tracks. 

Same  —  duty     of     Invited     passenger 
ignorant  of  crossing. 

4.  The  mere  fact  that  an  invited  pas- 
M'liger  on  the  rear  seat  of  an  automobile 
made  no  attempt  to  ascertain  whether  or 
not  a  railroad  track  could  be  crossed  in 
Mifety  does  not  render  him  guilty  of  negli- 
pence  as  matter  of  law,  so  as  to  prevent 
his  holding  the  railroad  company  liable  for 
injury  due  to  a  collision  with  a  train  at 
the  crossing,  if  there  is  nothing  to  show 
the  construction  of  the  vehicle,  or  that  he 


knew  of  the  proximity  of  the  crossing,  or 
could  have  known  of  it  by  the  exercise  of 
reasonable  care. 

(June  10,  1910.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  New 
Jersey,  to  review  judgments  in  consolidated 
actions  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence;  plaintiff 
Brommer  seeking  review  of  a  judgment 
entered  upon  a  directed  verdict  for  defend- 
ant, and  defendant  seeking  review  of  judg- 
ments in  favor  of  plaintiffs  Henderson  and 
Blockson.  Judgments  in  Brommer  Case 
and  Blockson  Case  affirmed.  Judgment  in 
Henderson  Case  reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Buffington  and  Lanning, 
Circuit  Judges,  and  Archbald,  District 
Judge. 

Messrs.  Wescott  A  Wescott  for  plain- 
tiffs. 

Messrs.  Joseph  H.  Gaskill  and  Thomas 
li.  Gasklll,  for  defendant: 

The  negligence  of  a  flagman  will  not  ex- 
cuse the  traveler  who  attempts  to  croitfs  the 
track  of  a  railroad  from  looking  both  ways 
and  listening.  He  must  not  rely  entirely 
on  the  flagman. 

New  York  C.  &  H.  R.  R.  Co.  v.  Maidment, 
21  L.R.A.(N.S.)   794,  93  C.  C.  A.  413,  168 


was  descending,  and  that  a  train  was  ap- 
proaching on  the  farthest  track.  The  auto- 
mobile was  immediately  stopped,  and,  be- 
rause  of  its  situation,  was  obliged  to  re- 
main where  it  stood.  Before  the  flrst  train 
had  passed,  a  second  one  approached  on 
the  track  immediately  in  front  of  the  auto- 
mobile, and,  as  claimed  by  the  plaintiff,  the 
ribration  caused  by  the  engine  started  his 
mnchine,  with  the  resulting  collision.  In 
iffirming  a  verdict  for  the  plaintiff,  the 
ippellate  court  thus  formulated  the  rules 
ippiicable  to  the  situation:  "If  by  keep- 
ng  up  the  crossing  gates  when  they  should 
lave  been  down,  appellant's  servants  in- 
fuced  appellee  to  go  upon  the  crossing  when 
t  was  not  safe  for  him  to  do  so,  and  while 
hereon  he  was  injured  by  a  train,  also 
n  charge  of  appellant's  servants,  which  in 
assing*  gave  nim  no  warning  of  its  ap- 
roach,  such  acts  would  undoubtedly  con- 
titute  negligence.  It  is  equally  true  that 
\  by  the  negligence  of  appellant's  servants 
1  failing  to  lower  the  gate,  appellee  was 
iduced  to  run  his  automobile  upon  the 
'otislng,  and  while  thereon,  and  awaiting 
ie  raising  of  the  west  gate  in  order  to 
ave  the  crossing,  appellant's  train  passed 
»  near  the  automobile  that  the  vibration 
^  the  ground  therefrom  caused  the  auto- 
obi  le  to  move  and  run  against  the  train, 
lereby  inflicting  appellee's  injuries  or 
o:\king  his  automobile,  it  would  mani- 
e«tf%r  be  but  right  to  conclude  that  the 
IJ:r.A.(N.S.) 


negligence  of  appellant's  servant  in  fail- 
ing to  lower  the  east  gate  in  time  to  warn 
appellee  not  to  go  upon  the  crossing  was 
the  proximate  cause  of  the  injuries  sus- 
tained; and  this  would  be  true  although 
the  passing  train  with  which  the  automo- 
bile collided  in  approaching  the  place  of 
the  collision  gave  tne  usual  signals  of  its 
coming.  On  the  other  hand,  if,  as  claimed 
by  appellant's  counsel,  appellee,  notwith- 
standing his  having  been  induced  to  go 
upon  the  crossing  by  the  negligence  of  ap- 
pellant's servant  in  failing  to  lower  the 
gate  in  time  to  warn  him  not  to  do  so, 
after  getting  thereon,  knew,  or,  by  the  exer- 
cise of  ordinary  care,  could  have  known, 
of  the  approach  of  the  train,  and  there- 
after negligently  started  his  automobile,  or 
negligently  permitted  it  to  be  put  in  mo- 
tion, and  by  reason  thereof  it  ran  into  or 
against  the  train,  there  should  have  been 
no  recovery,  although  appellant's  servants 
in  charge  of  the  train  may  have  been  guilty 
of  negligence  in  failing  to  give  the  usual 
signal  of  its  approach;  for  in  such  case  ap- 
pellee's own  negligence  would  have  been 
the  proximate  cause  of  the  injuries  to  his 
person  and  machine." 

No  other  decisions  upon  this  question 
have  been  reported  since  the  preparation 
of  the  note  accompanying  New  York  C.  k 
H.  R.  R.  Co.  v.  Maidment,  21  L.R.A.(N.S.) 
794.  W.  A.  8. 
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Fed.  21 ;  Berry  v.  Pennsylvania  R.  Co.  48  N. 
J.  L.  141,  4  Atl.  303;  Conkling  v.  Erie  R. 
Co.  63  N.  J.  L.  338,  43  Atl.  666. 

Plaintiffs'  Henderson  and  Blockson  were 
guilty  of  contributory  negligence  because 
of  their  failure  to  look  and  listen,  and 
communicate  the  results  of  their  obser- 
vation to  Brommer,  the  driver  of  the  car. 

New  York  C.  &  H.  R.  R.  Co.  v.  Maid- 
ment,  supra;  Davis  v.  Chicago,  R.  I.  &  P. 
R.  Co.  16  L.R,A.(N.S.)  424,  88  C.  C.  A. 
488,  159  Fed.  10;  Dean  v.  Pennsylvania  R. 
Co.  129  Pa.  614,  6  L.R.A.  143,  15  Am.  St. 
Rep.  733,  18  Atl.  718 ;  New'  York,  L.  E.  & 
W.  R.  Co.  V.  Steinbrenner,  47  N.  J.  L. 
161,  54  Am.  Rep.  126;  Shultz  v.  Old  Colony 
Street  R.  Co.  193  Mass.  309,  8  L.R.A.(N.S.) 
697,  118  Am.  St.  Rep.  502,  79  N.  E.  873, 
9  A.  &  E.  Ann.  Cas.  402;  Colorado  &  S.  R. 
Co.  V.  Thomas,  33  Colo.  517,  70  L.R.A.  681, 
81  Pac.  801,  3  A.  &  E.  Ann.  Cas.  700;  To- 
ledo &  O.  C.  R.  Co.  V.  Eatherton,  20  Ohio 
C.  C.  297;  Hajsek  v.  Chicago,  B.  &  Q.  R. 
Co.  5  Neb.  (Unof.)  67,  97  N.  W.  329; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Kutac,  72 
Tex.  643,  11  S.  W.  127;  Koehler  v.  Roch- 
ester, &  L.  0.  R.  Co.  66  Hun,  568,  21  N.  Y. 
Supp.  844;  Brickell  v.  New  York  C.  &  H. 
R.  R.  Co.  120  N.  Y.  290,  17  Am.  St.  Rep. 
648,  24  N.  E.  449;  Illinois  C.  R.  Co.  v. 
McLeod,  78  Miss.  334,  52  L.R.A.  954,  84 
Am.  St.  Rep.  630,  29  So.  76;  Smith  v. 
Maine  C.  R.  Co.  87  Me.  339,  32  Atl.  967; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Boyts,  16 
Ind.  App.  640,  46  N.  E.  812;  Read  v.  New 
York  C.  &  H.  R.  R.  Co.  123  App.  Div.  228, 
107  N.  Y.  Supp.  1068. 

Bufflngton,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  opinion  deals  with  three  cases  tried 
together  in  the  lower  court  and  so  argued 
in  this.  One  Brommer  was  driving  his 
automobile  over  the  Westfield  avenue  grade 
crossing  in  Camden,  New  Jersey,  of  the 
Pennsylvania  Railroad  Company,  when  it 
collided  with  a  train.  In  the  automobile 
were  Mr.  and  Mrs.  Henderson  and  Mrs. 
Blockson,  all  of  whom  Brommer  had  in- 
vited to  ride  with  him.  Mrs.  Henderson  was 
killed  and  the  other  three  occupants  injured. 
These  three  brought  suits.  In  the  trial  the 
court  below  held  Brommer  guilty  of  con- 
tributory negligence,  and  directed  a  verdict 
against  him.  Verdicts  and  judgments  were 
recovered  by  Henderson  and  Mrs.  Blockson. 
To  the  entry  of  the  judgment  against  him 
Brommer  sued  out  a  writ,  and  to  the  judg- 
ment entered  against  it  in  favor  of  Hender- 
son and  Mrs.  Blockson  the  railroad  sued 
out  writs  also. 

We  turn  out  attention  first  to  the  case  of 
Brommer.  A  study  of  the  entire  testimony 
thereof  and  the  fact  that  the  tire  marks 
♦^9  L.H.A.(N,S.) 


on  the  ground,  noted  immediatelr  after  the 
accident,  showed  a  deep  swerve  made  by  th< 
automobile  at  the  crossing,  leaves  us  undi-r 
the    strong    impression    that   Brommer  at 
tempted  to   make   a  flying  dash  over  ti.i?  ' 
crossing  nt  a  high  rate  of  speed,  and  tbt 
this  was  the  cause    of    the    accident   Wt: 
must,  however,  dispose  of  the  case,  on  tLi- 
evidence  given  on  the  plaintiff's  side,  an: 
on  that  alone  we  are  clear  the  court  )el»w 
was   right   in   holding  Brommer  guilty  of 
contributory   negligence.      The  crossing  in 
question  was  a  grade  street  one  in  the  city 
of  Camden,  and  Brommer  had  no  preTiuu^ 
knowledge  of  the  approaches  thereto.    He 
came  in  sight  of  it  when  he  passed  over  an 
elevation  on  Westfield  avenue,  170  feet  tu.'<. 
and  from  there  the   avenue  sloped  to  ui^. 
crossing,  to  the  sides  thereof.     The  track. 
however,    was    shut    out    by    hedges   aiid 
houses  on  either  side  of  the  avenue  from  Li? 
sight 

Henderson,  a  nephew  of  the  plaintif 
Henderson,  who  was  called  by  plaintiff  to 
prove  the  location,  testified,  in  answer  toilh! 
court's  question:  "You  could  not  see  a 
train  coming  the  way  this  train  was  oDini^g 
until  you  got  within  40  feet  of  the  track.*' 

McMullen,  called  by  plaintiff  for  tbe 
same      purpose,   testified: 

"As  you  approached  the  railroad  truLk. 
how  far  down  could  you  see  on  the  leftr 

A.  I   made  no   measurements.     I  shoiri 
say   that  probably  30   feet  from  the  ra.l 
road  track  you  could  see  them  for  some  dis- 
tance; that  is,  doun  the  track. 

Q.  About   what   distance? 

A.  Within  about  30  feet  of  the  railr-uv^ 
track,  probably  500  or  600  feet,  or  mayl  o 
more.    I  don't  know;  I  did  not  measure  it 

And,  as  summed  up  by  Brommer's  ei'>ini' 
sel,  "the  evidence  on  both  sides  Eho\ui 
obstacles  to  vision  up  to  within  30  or  4" 
feet  of  the  track."  Actual  measurcmenti 
and  photographs  testified  to  by  defendant  ? 
witnesses  show  that  at  a  point  30  feet  bat--: 
from  the  track  there  was  a  clear  view  t^ 
the  left  down  the  track  for  1,400  feet  Bv-: 
taking  the  estimate  made  in  plainti'T^ 
proofs,  there  was  a  view  point  within  o- 
or  40  feet  of  the  track  for  500  or  600  f.  ' 

Now,  what  was  the  duty  of  the  driver  i' 
an  automobile  approaching  a  railroad  cry- 
ing under  such  conditions?     The  qu>>7:'" 
is,  in  a  way,  new,  and  we  may  therefore  r^ 
peat  in  part  what  this  court  said  in  N**^' 
Vork  C.  &  H.  R.  R.   Co.  v.  Maidment.  - 
L.R.A.(N.S.)  794,  93  C.  C.  A.  415,  IGS  V^  ' 
23:      "With    the    coming  into   use  of  t 
automobile,  new  questions  as  to  rrcipri  •.■ 
rights   and    duties   of   the  public   anil  V.    ' 
vehicle  have  and  will  continue  to  ari*«\     \* 
no  place  are  those  relations   more  iif\  't 
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ant  than  at  the  grade  crossings  of  railroads. 
The  main  consideration  hitherto  with  ref- 
erence to  such  crossings  haer  been  the  danger 
to  those  crossing.     A    ponderous,    swiftly 
moving   locomotive,    followed   by    a   heavy 
train,  is  subjected  to  slight  danger  by   a 
crossing  foot  passenger,  or  a  span  of  horses 
and  a  vehicle;  but,  when  the  passing  vehicle 
is  a  ponderous  steel  structure,  it  threatens 
not  only  the  safety  of  its  own  occupants,  but 
also   those    on    the    colliding    train.      And 
when  to  the  perfect  control  of  such  a  ma- 
chine is  added   the   factor   of   high   speed, 
the  the  temptation  to  dash  over  a  track  at 
terrific  speed  makes  the  automobile,  unless 
carefully  controlled,  a  new  and  grave  ele- 
ment   of    crossing  danger.     On   the  other 
hand,  when  properly  controlled,  this  power- 
ful machine  possesses  capabilities  contribut- 
ing to  safety.    When  a  driver  of  horses  at- 
tempts to  make  a  crossing,  and  is  suddenly 
confronted  by  a  train,  difficulties  face  him 
to  which  the  automobile  is  not  subject.    He 
cannot  drive   close  to  the  track    or    stop 
there,  without  risk  of  his  horses  frighten- 
ing, shying,  or  overturning  his  vehicle.    He 
cannot  well  leave  his  horse  standing,  and 
if  lie  goes  forward  to  the  track  to  get  an 
unobstructed    view    and    look    for   coming 
trains,  he  might  have  to  lead  his  horse  or 
team  with  him.   These  precautions  the  auto- 
niobile  driver  can  take,  carefully   and  de- 
Iii)erateiy,     and    without    the    nervousness 
ci»nimunicated   by  a   frightened   horse.     It 
will  thus  be  seen  an  automobile  driver  has 
the  opportunity,  if  the  situation  is  one  of 
uncertainty,  to  settle  that  uncertainty  on 
the  side  of  safety,  with  less  inconvenience, 
no  danger,  and  more  surely  than  the  driver 
r*i  a  horse.     Such  being  the  case,  the  law, 
{•<>th  from  the  standpoint  of  his  own  safety 
and  the  menace  his  machine  is  to  the  safety 
of  others,   should,   in  meeting    these    new 
conditions,  rigidly  hold  the  automobile  driv- 
er to  such  reasonable  care  and  precaution 
as  to  go  to  his  own  safety  and  that  of  the 
traveling  public.     If  the  law  demands  such 
care,   and  those  crossing  make   such   care, 
and  not  chance,  their  protection,  the  possi- 
bilities   of    automobile   crossings   accidents 
will  be  minimized." 

Now,  the  plaintiff,  by  his  own  showing, 
bad  a  vantage  point  30  or  40  feet  from  the 
rack  where  he  could  have  stopped  and  seen 
I  train  at  least  500  feet  away.  And  it  is 
^uallv  clear  that,  if  he  had  stopped  and 
Dokedy  this  accident  would  not  have  hap- 
^ned.  In  the  Maidment  Case,  supra,  wc 
aid:  "The  duty  of  an  automobile  driver 
pproaching  tracks,  where  there  is  re- 
tricted  vision,  to  stop,  look,  and  listen, 
nd  to  do  so  at  a  time  and  place  where  stop- 
ing  and  where  looking  and  where  listening 
'ill  be  effective,  is  a  positive  duty." 
5  L.R-A.(N.S.) 


This  rule  is  conducive  to  safety,  and 
observation  and  experience  have  deepened 
our  conviction  of  its  soundness.  We  there- 
fore adhere  to  it  and  now  restate  it,  and 
the  court  below  was  clearly  right  in  holding 
it  was  conclusive  of  this  case.  Here,  as 
there,  the  driver  of  the  machine,  when 
stopping,  looking,  and  listening,  would 
have  prevented  the  accident,  made  chance, 
not  stopping,  the  guaranty  of  his  safety. 
It  will  not  avail  to  say  he  looked  and 
listened  as  he  approached  the  crossing,  and 
therefore  there  was  no  call  to  stop,  for  it  is 
manifest  either  that  he  was  going  at  such 
high  rate  of  speed  as  to  necessitate  a  deep 
swerve  to  avoid  striking  the  flagman,  or,  if 
he  was  approaching  at  the  slow,  2-mile  an 
hour  rate  his  witness  says  he  was,  he  did 
not  look,  for  if  he  had,  he  would  have  seen 
this  train  500  feet  up  the  track,  and  with 
his  machine  under  control,  as  the  witness 
said  it  was,  he  would  have  stopped.  "If  a 
traveler,"  says  Wharton's  Law  of  Negli- 
gence, quoted  with  approval  in  Pennsyl- 
vania R.  Co.  V.  Righter,  42  N.  J.  L.  186, 
by  looking  along  the  road,  could  have  seen 
an  approaching  train  in  time  to  escape,  it 
would  be  presumed  in  case  of  collision,  that 
he  did  not  look,  or,  looking,  did  not  heed 
what  he  saw."  To  the  same  effect  are  au- 
thorities cited  in  Elliott  on  Railroads,  § 
1165.  And  the  presumption  of  the  law  that 
he  did  not  look  when  he  came  to  this  30- 
foot  vantage  point  is  conflrnied  by  the  proof 
he  produced.  Helen  Waters,  who  was  about 
100  feet  from  the  crossing,  and  saw  the 
automobile  coming,  says  that  Brommer  was 
about  15  feet  from  the  track  when  he  rose 
up  on  his  seat  and  looked  both  ways.  Mrs. 
Mowitz,  another  witness  of  plaintiff,  was 
near  the  crossing,  and  saw  the  automobile 
coming  up  to  it.  She  shouted  a  warning 
just  before  it  crossed.  Her  testimony,  in 
explanation  of  why  she  did  not  do  so  sooner, 
clearly  shows  that  she  recognized  the 
prudent  and  natural  course  was  for  Brom- 
mer to  stop. 

Her  testimony  was: 

Q.  Why  was  it,  Mrs.  Mowitz,  that  you 
did  not  holler  when  you  saw  the  automobile 
going  right  up  towards  the  track,  and  saw 
the  train  coming  along? 

A.  Why,  because  I  did  not  realize  what 
was  going  to  happen. 

Q.  You  thought  the  automobile  was  going 
to  stop?  Would  you  go  across  a  railroad 
if  you  knew  a  train  was  coming? 

A.  I  thought  it  was — 

Q.  (Repeated  by  stenographer.)  You 
thought  the  automobile  was  going  to  stop? 

A.  I  thought  it  would,  naturally;  there 
being  a  railroad  there.     •    •    • 
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Q.  Tliey  acted  as  if  they  did  not  see  any 
railroad  tracks,  did  they  not? 
A.  They  did. 

The  plaintiff  in  error  Brommer  was  clear- 
ly guilty  of  contributory  negligence,  and  the 
court  rightly  gave  binding  instructions 
against  him.  His  failure  to  stop,  look,  and 
listen,  at  a  point  where  stopping  and  where 
looking  and  where  listening  would  have  pre- 
vented the  accident,  directly  contributed 
thereto. 

Brommer,  then,  being  culpably  negligent, 
was  Henderson,  who  sat  on  the  seat  beside 
him,  any  less  so?  It  is  true  there  are  cases, 
but  this  is  not  one  of  them,  where  a  person 
hires  a  supposedly  capable  driver,  and 
being  regarded  by  the  law  as  a  passenger 
for  hire,  and  as  having  no  part  in  the 
management  or  control  of  the  vehicle,  is 
visited  with  no  duty  to  help  safeguard  it. 
But  this  is  a  different  case.  Henderson 
was  not  a  passenger,  and  Brommer  was  not 
a  quasi  carrier;  but  the  whole  party  were 
united  for  a  common  purpose  and  had  a 
common  object  in  view.  Brommer  had  no 
greater  duty  or  obligation  toward  the 
others  than  they  toward  him.  It  is  true  he 
was  running  the  machine;  but  if  anything 
threatening  the  general  safety  of  the  party 
came  within  the  knowedge  of  any  of  them, 
and  he  or  she  by  timely  warning  was  able 
to  warn  Brommer  of  such  danger,  and  as  a 
direct  and  proximate  result  of  not  doing  so 
he  or  she  suffered  damage,  how  can  it  be 
said  this  was  not  negligence,  and  that 
tliereby  he  or  she  did  not  contribute  to  caus- 
ing the  accident?  The  cases  in  each  of  the 
states  in  this  circuit  would  hold  such 
conduct  negligent.  "The  fact  that  the 
plaintiff  was  a  guest  did  not  relieve  her 
from  exercising  ordinary  care."  Mittels- 
dorfer  v.  West  Jersey  &  S.  R.  Co.  77  N.  J. 
L.  702,  73  Atl.  640.  "The  testimony  is 
wholly  to  the  effect  that  the  plaintiff  [in 
the  vehicle  by  invitation]  committed  him- 
self voluntarily  to  the  action  of  Fields  [the 
owner  and  driver],  that  he  joined  him  in 
testing  the  danger,  and  he  is  responsible 
for  his  own  act.  The  case*  is  ruled  by 
Crescent  Twp.  v.  Anderson,  114  Pa.  643,  60 
Am.  Rep.  367,  8  Atl.  379."  Dean  v.  Penn- 
sylvania R.  Co.  129  Pa.  524,  6  L.R.A.  143, 
15  Am.  St.  Rep.  733,  18  Atl.  721.  "It  is 
no  less  the  duty  of  the  passenger,  where  he 
has  the  opportunity  to  do  so,  than  of  the 
driver,  to  learn  of  danger,  and  to  avoid  it 
if  practicable."  Farley  v.  Wilmington  & 
N.  C.  Electric  R.  Co.  3  Penn.  (Del.)  684,  62 
Atl.  643. 

Now,  as  we  have  before  noted  in  Brom- 

mcr's  Case,  the  proof  is  that  Brommer  was 

approaching  the  crossing  at  a  2-mile  gait 

(slower  than  a  slow  walk);   that  he  was 
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slowing  up;    that   the  machine  was  under 
control;   that  there  was  a  place  30  or  40 
feet   back   from  -the   track   where  it  eould 
be  seen  for  600  or  600  feet.    It  is  there- 
fore clear  that  Henderson  could  safely  have 
called  on  Brommer  to  stop,  and  that  if  be 
chose    to    allow   him   to   make  a  running 
crossing,    without    knowledge    of  what  he 
might  encounter,  he  in  fact  joined  bim  in 
testing  the  danger.     Such  being  the  situ- 
ation, was  Henderson  under  any  obligations 
in  the  premises?    The  court  below  thought 
not,  and,  in  effect,  held  that  Henderson  and 
the  rest  of  the  party  with  Brommer,  being 
there   "by   invitation,"   cannot  be  chained 
with    his    negligent    act;    adding   thereto: 
"Hence,  as  I  have  said,  in  order  to  have 
the  negligence  of  Mr.  Brommer  imputed  to 
the  plaintiffs,  the  plaintiffs  must  have  in 
some  measure  actively  participated  by  word 
or  deed  therein,  so  as  in  a  sense  to  make 
his  act  there  own;  otherwise  his  n^ligence 
cannot  be  charged  against  or  imputed  to 
them." 

But  in  our  view  the  question  before  us 
is  not  whether  Brommer 'b  negligence  is  to 
be  imputed  to  other  occupants  of  the  car. 
but  whether  they  or  any  of  them  omitted 
that  due  care — ^and  negligence  is  lade  of 
due  care — which,  under  the  circumstances, 
they  were  bound  to  take.  And  to  our  view, 
the  court,  in  making  the  test  of  contribn 
tory  negligence  that  "the  plaintiffs  must 
have  in  some  measure  actively  participated 
by  word  or  deed  therein,  so  as  in  a  sense 
to  make  his  act  their  own,"  erred,  for  in 
Little  V.  Hackett,  116  U.  S.  371,  29  L.  ed. 
654,  6  Sup.  Ct.  Rep.  391,  the  Supreme  Court 
held  that  acts  of  omission  as  well  as  com- 
mission might  constitute  contributory  neg- 
ligence, saying:  "That  one  cannot  recover 
damages  for  an  injury  to  the  conmiissioi] 
of  which  he  has  directly  contributed  is  a 
rule  of  established  law  and  a  principle  of 
common  justice.  And  it  matters  not  wheth- 
er that  contribution  consists  in  his  partici- 
pation in  the  direct  cause  of  the  iojurr.  or 
in  his  omission  of  duties  which,  if  per* 
formed,  would  have  prevented  it.  If  his 
fault,  whether  of  omission  or  commission, 
has  been  the  proximate  cause  of  the  injun, 
he  is  without  remedy  against  one  also  is 
the  wrong." 

It  follows,  therefore,  that  Hendersn 
was  under  obligations  to  take  due  care  '"f 
his  own  safety.  He  was  not  a  paseen^c: 
for  hire.  He  was  engaged  in  the  commMi 
purpose  of  a  pleasure  ride  with  the  driver 
of  the  machine.  He  knew  they  were  ap- 
proaching a  railroad  crossing.  Being  ircf 
from  the  engrossing  work  of  operating  tW 
machine,  and  occupying  a  seat  beside  tbr 
driver,  he  was  in  an  even  better  situation 
than   Brommer  to  look  out  for  the  safetv 
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of  the  machine.  His  own  safety  and  the 
instinct  of  self-preservation  should  have 
kd  him  to  do  so.  Under  the  circumstances 
his  duty  was  well  stated  in  Davis  v.  Chi- 
cago, R.  I.  k  P.  R.  Co.  16  L.R.A.(N.S.)  424, 
88  C.  C.  A.  496,  159  Fed.  18,  where  it  was 
said:  "Under  the  facts  of  this  case,  the  re- 
lation that  plaintiff  sustained  to  his  com- 
panion, Pfeutze,  did  not  permit  him  to  sit 
dumb  and  inert  in  the  vehicle,  taking  no 
heed  of  a  known  danger,  permitting  Pfeutze 
to  drive  him  into  a  pitfall  or  onto  a  deadly 
railroad  track,  implicitly  trusting  his  life 
and  limbs  to  the  discretion  of  his  com- 
panion without  a  word  of  warning  or  pro- 
test. It  is  now  the  better-recognized  rule 
of  law  that,  as  to  such  a  person,  situated 
as  .was  the  plaintiff,  riding  in  a  vehicle  in 
mere  companionship  with  his  friends  en- 
gaged upon  a  mutual  adventure,  it  is  as 
much  his  duty  as  that  of  the  driver  to  take 
observation  of  dangers,  and  to  avoid  them, 
if  practicable,  by  suggestion  and  protest. 
In  other  words,  he  is  required  to  exercise 
ordinary  care  to  avoid. injury," 

Measured  by  this  standard,  and  the  rule 
is  founded  on  sound  reason  and  is  conduc- 
ive to  safety,  we  see  no  escape  from  the  con- 
clusion that  Henderson  was  equally  culpable 
with  Brommer.  He  knew  they  were  ap- 
proaching a  railroad  crossing.  As  he  ap- 
proached, he  saw  the  view  was  shut  off  from 
the  track.  Thus  ignorant  of  the  safety  or 
danger  of  the  crossing,  prudence,  self-pres- 
ervation, and  the  positive  demand  of  the 
law  called  on  him  to  stop  before  attempt- 
ing the  passage.  The  machine  was  imder 
control,  by  his  own  account,  only  moving 
at  a  2-mile  rate.  Under  the  circumstancea 
he  was  called  on  to  act,  or,  if  he  chose  to 
keep  silence  and  join  in  chancing  the  cross- 
ing, the  law  will  not  hold  him  faultless  of 
his  share  of  bringing  about  the  accident. 
The  power,  speed,  and  control  of  automo- 
biles are  new  factors  in  the  crossing  of 
railroads.  They  tempt  a  reckless  driver  to 
make  flying  crossings.  On  the  other  hand, 
they  afford  elements  of  safety  and  conveni- 
ence to  a  careful  one.  The  law  contributes 
to  the  rational  enjoyment  of  the  automobile, 
to  the  safety  of  its  occupants,  and  to  the 
welfare  of  the  railroad  traveling  public, 
when,  in  these  early  cases,  it  holds  the  au- 
tomobile drivers  rigidly  to  the  rule  laid 
down  in  the  Maidment  Case,  that  "the  duty 
of  an  automobile  driver  approaching  tracks 
where  there  is  restricted  vision,  to  stop, 
look,  and  listen,  and  to  do  so  at  a  time 
and  place  where  stopping  and  where  look- 
ing and  where  listening  will  be  effective,  is 
a  positive  duty." 

And  because  Henderson  joined  with 
Brommer  in  a  deliberate  violation  of  this 
salutary  rule,  we  must  hold  him  guilty  of 
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contributory  negligence.  We  have  not  over- 
looked the  fact  that  there  was  a  flagman 
at  the  crossing.  But,  in  any  view  of  the 
case,  his  presence  does  not  change  our  con- 
clusion as  above.  If  the  proofs  of  the  de- 
fendant are  true,  the  flagman  saw  in  time 
both  train  and  automobile  approaching,  and 
stood  in  the  center  of  the  crossing,  waiving 
his  flag;  but,  in  spite  pi  this  warning,  the 
driver  came  on  and  over  the  crossing  at  so 
hight  a  rate  of  speed  that  his  car  made  a 
deep  swerve  from  its  course  to  avoid  strik- 
ing him.  On  the  other  hand,  if  the  evidence 
oontra  be  accepted,  the  flagman  who  was 
standing  near  the  crossing,  with  his  flag 
rolled  up  and  his  back  to  the  approaching 
automobile,  in  no  way  misled  Henderson, 
or  relieved  him  of  his  duty  of  due  care.  In- 
deed, as  we  view  the  situation,  the  plain 
neglect  of  duty  by  the  flagman  did  not  re- 
lieve the  persons  attempting  to  cross  from 
the  duty  on  their  part  of  looking  and 
listening  (Berry  v.  Pennsylvania  R.  Co.  48 
N.  J.  L.  141,  4  Atl.  303),  while  his  pres- 
ence made  it  possible  for  them  to  call  to 
him,  and  ascertain  that  the  crossing  was 
safe. 

It  remains  to  notice  the  case  of  Mrs. 
Blockson.  While  holding  her  to  a  due 
measure  of  care,  in  so  far  as  her  situation 
and  surroundings  enabled  her  to  exercise 
it,  we  have  no  proof  she  did  not  exercise 
it,  or  that  anything  she  saw  or  failed  to 
see  contributed  in  any  way  to  the  accident. 
On  that  the  trial  judge,  in  refusing  a  new 
trial,  well  summed  up  the  situation:  "As 
to  Mrs.  Blockson,  she  frankly  admits  that 
she  did  not  look,  for  the  reason  that  she 
was  sitting  in  the  back  seat  of  the  auto- 
mobile, and,  as  it  appears,  on  the  opposite 
side  from  that  from  which  the  train  ap- 
proached. The  only  implication,  if  any, 
that  can  be  drawn  from  this  testimony,  is 
that,  because  she  was  on  the  back  seat,  she 
could  not  see.  There  is  no  evidence  to  show 
she  knew  that  they  were  approaching  a 
railroad  crossing,  or  that,  from  the  posi- 
tion she  occupied,  sitting  behind  the  men 
on  the  front  seat,  she  could  have  known  it 
by  the  exercise  of  ordinary  care.  The  con- 
struction of  the  automobile  does  not  ap- 
pear. It  was  not  shovm  whether  the  front 
seat  was  higher  or  lower  than  the  rear  seat, 
or  whether  the  automobile  had  a  top,  or 
whether  the  top,  if  there  was  one,  was  up 
or  down,  or  had  side  curtains  or  not,  or,  if 
it  had,  whether  they  were  up  or  dovm." 

To  this  we  may  add  there  was  no  proof  as 
to  whether  the  rear  of  the  car  was  shut  off 
from  communication  with  the  driver.  Un- 
der this  state  of  the  proofs,  we  have  no  facts 
upon  which  we  can  say,  as  a  matter  of  law,i 
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Mrs.   Blockson  was  guilty  of  contributory 
negligence. 

The  judgment  in  her  favor  must  therefore 
be  affirmed. 


KANSAS    STJPREBfE   COURT. 

.  A.  B.  COOPER 

V. 

JOHN  RHEA,  Impleaded,  etc.,  Appt 

(82  Kan.  109,  107  Pac  799.) 

Judgment  —  vacation  —  misapprehen* 
slon  as  to  pleadings. 

1.  Under  the  provision  (Civ.  Code,  §  568, 
Bubd.  3,  Gen.  Stat.  1901,  §  6054,  subd.  3) 
that  a  judgement  may  be  set  aside  at  a  sub- 
sequent term,  "for  mistake,  neglect,  or  omis- 
sion of  the  clerk,  or  irregularity  in  obtain- 
ing'' it,  a  court  may  vacate  a  judgment 

Headnotes  by  Mason,  J. 


rendered  on  the  pleadings  because  of  t  mii 
apprehension  as  to  what  allegations  thejic 
fact  contained. 

lilmitation  of  action  —  action  to  qitlet 
title  <—  applicability  of  statute. 

2.  The  right  to  maintain  an  action  to 
remove  a  cloud  from  a  title  is  a  eontmiii£{! 
one  to  which  the  statute  of  limitations  ii 
not  applicable. 

Mortgage  —  f oredosure  ^  against  other 
than  mortgagor. 

3.  In  an  action  brought  to  foreclose  i 
mortgage,  in  order  to  establish  a  ground  oi 
recovery  against  a  defendant  who  does  net 
claim  under  its  maker,  the  plaintiff  is  Jt 
quired  to  show  that  the  mortgagor  had 
title  to  the  property,  so  that  the  mortgige 
created  a  lien. 

(March,  12,  1910.) 

APPEAL  by  defendant,  Rhea,  from  a 
judgment  of  the  District  Court  for 
Trego  County  in  plaintiffs  favor  in  an  actica 
brought  to  recover  the  amoimt  alleged  to 


Note.  —  Applicability  of  statute  of  limi' 
tationa  to  suit  to  remove  cloud  from 
title. 

Although  many  cases  may  be  iound  that 
discuss  the  question  whether  a  certain  stat- 
ute of  limitations  is  applicable  to  a  suit  to 
remove  a  cloud  from  title,  as  well  as  many 
others  in  which  it  is  finally  concluded  that 
the  particular  suit  to  remove  a  cloud  from 
title  is  not  barred,  even  conceding  or  as- 
suming that  the  statute  of  limitations  is 
applicable  at  all,  but  very  few  have  been 
found  which  directly  discuss  the  question 
whether  the  statute  of  limitations  is  avail- 
able in  any  event  as  a  defense  to  remove  a 
cloud  from  title. 

The  majority  of  cases  found,  however, 
agree  with  Cooper  v.  Rhea,  in  holding  that 
the  statute  of  limitations  has  no  application 
in  a  suit  by  one  in  possession  to  remove  a 
cloud  from  title.  See  Miner  v.  Beekroan,  60 
N.  Y.  337;  and  Batty  v.  Hastings,  63  Neb. 
26,  88  N.  W.  139, — sufficiently  set  out  in  the 
Cooper  Case. 

In  addition  to  the  above  cases  this  rule 
seems  also  to  have  been  recognized  in  Pavne 
V.  Anderson,  80  Neb.  216,  114  N.  W.  148; 
and  Mutual  L.  Ins.  Co.  v.  Corey,  54  Hun, 
493,  7  N.  Y.  Supp.  939,  reversed  on  other 
grounds  in  135  N.  Y.  326,  31  N.  E.  1095. 

So,  in  Schoener  v.  Lissauer,  107  N.  Y.  Ill, 
13  N.  E.  741,  where  an  action  was  brought 
to  procure  the  cancelation  and  discharge  of 
a  certain  mortgage,  it  was  held  that  a  suit 
to  remove  a  cloud  from  title  was  never 
barred  by  the  statute  of  limitations. 

In  Meier  v.  Kelly,  22  Or.  130,  29  Pac. 
265,  it  was  held  that  a  suit  to  remove  a 
cloud  from  title  is  never  barred  while  the 
adverse  claim  or  interest  exists.  The  court 
said:  "While  the  owner  in  fee  continues 
liable  to  an  action,  proceedinjr,  or  suit  upon 
the  adverse  claim,  he  has  a  continuing  right 
to  the  aid  of  a  court  of  equity  to  ascertain 
29  L.R.A.(N.S.) 


and  determine  the  nature  of  such  claio 
and  its  effect  upon  his  title,  or  to  assert  «ny 
superior  equity  in  his  favor;  and  a  suit  by 
him  for  this  purpose  cannot  be  barred  by 
the  statute  ot  limitations,  because  it  is  & 
continuing  right."  To  the  same  effect  m 
Katz  V.  Obenchain,  48  Or.  352,  120  Am. 
St.  Rep.  821,  85  Pac.  617. 

In  Bailey  v.  Hopkins,  152  N.  C.  748,  67 
S.  E.  569,  it  was  said  that  a  landowner  can 
not  be  expected  to  bring  action  a^'ain^t 
every  man  who,  while  not  in  posH-s-i^*. 
shall  declare  he  claims  an  interest  in  tN 
property,  under  penalty  to  the  owner  aft--' 
the  lapse  of  ten  years  of  being  barred  o: 
action  for  a  latter  assertion  of  title. 

So,  in  Quinn  v.  Kellogg,  4  Colo.  App.  1^' 
35  Pac.  49,  it  was  said:  "We  have  do  stat 
ute  which  limits  the  time  within  wLich  j 
party  in  possession  shall  proceed  to  remcv* 
a  cloud  from  his  title,  and  as  no  h\^'^  «•* 
time  can  restore  vitality  to  a  niort?>.2* 
which  has  been  paid  and  extinguished,  so  do 
lapse  of  time  will  bar  a  mortga;gor  fr^^*^ 
proceeding  to  cause  the  fact  of  its  extii 
guishment  to  appear  upon  the  record.'' 

In  Peck  V.  Sexton,  41  Iowa,  566,  it  w»* 
held  that  so  long  as  the  owner  remains  r 
possession,  and  a  tax  title  is  ontstandn: 
as  a  cloud  upon  his  title,  the  statute  of  hir.i 
tations  cannot  bar  his  action  for  a  remo^a. 
of  the  cloud  thus  created. 

Combs  V.  Combs,  30  Ky.  L.  Rep.  8^3,  ." 
S.  W.  919,  seems  also  to  hold  that,  in  a  sujt 
to  quiet  title,  if  the  plaintiff  or  the  or' 
through  whom  he  holds  has  never  \*en  cm 
of  possession,  the  statute  of  limitations  fc-* 
no  application.  To  the  same  effect  sr- 
Cameron  v.  I^wis,  59  Miss.  134;  Kern*-:.^ 
V.  Sanders,  90  Miss.  524,  43  So.  913;  Amer, 
can  Emigrant  Co.  v.  Fuller,  83  low.  a-  .♦ 
50  N.  W.  48.  ,^ 

In  Smith  V.  Matthews,  81  CalJ^O— 
Pac.  409,  it  was  held  that  the  right  •»•  * 
grantor  to  have  his  title  quieted  u  lo  uni 
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be  due  on  certain  coupons  and  to  foreclose 
a  mortgage  on  real  estate  given  to  secure 
the  bond  from  which  they  had  been  clipped. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  M.  Hutzel  and  A.  D.  Gllke- 
son  for  appellant. 

Mr.  W.  E.  Sanm  for  appellee. 

Hason,  J.,  delivered  the  opinion  of  the 

:ourt: 

A.  B.  Cooper  began  an  action  upon  several 
coupons  more  than  five  years  past  due, 
asking  the  foreclosure  of  a  real  estate 
mortgage  given  to  secure  the  bond  from 
which  they  had  been  clipped.  The  mort- 
gagors, who  are  not  shown  to  have  other- 
wise encumbered  or  conveyed  their  title, 
were  named  as  defendants;  the  petition 
alleging  that  they  had  been  absent  from  the 
state  long  enough,  so  that  the  bar  of  the 
statute  of  limitation  had  not  fallen.  They 
do  not  appear  to  have  been  served,  and  the 


plaintiff  dismissed  the  case  as  to  them. 
John  Rhea  was  made  a  defendant  under  the 
allegation  that  he  claimed  an  interest  in  the 
mortgaged  property,  but  that  any  right  he 
had  therein  was  inferior  to  the  lien  of  the 
plaintiff.  He  filed  an  answer,  alleging, 
among  other  matters,  that  the  plaintiff's 
cause  of  action  had  not  accrued  within  five 
years  prior  to  the  commencement  of  the 
suit.  The  plaintiff  demurred  to  this  part 
of  the  answer.  On  December  17,  1906,  the 
court  overruled  this  demurrer,  and,  as  the 
plaintiff  declined  to  plead  further,  gave 
judgment  for  Rhea.  Alter  the  lapse  of  the 
term,  the  plaintiff  filed  a  motion  to  open 
this  judgment  on  the  ground  that  he  had 
misunderstood  the  character  of  the  answer 
when  he  elected  to  stand  upon  his  demurrer. 
On  November  8,  1907,  the  court  sustained 
the  motion  and  set  aside  the  judgement. 
Thereafter  Rhea  filed  an  amended  answer 
consisting  of  a  general  denial  and  a  plea  of 
the   five   years'   statute  of   limitation.     A 


included  in  a  deed  by  mistake,  as  against 
the  claim  asserted  by  the  purchaser,  can- 
not become  barred  while  the  former  remains 
in  actual  possession,  claiming  to  be  the 
owner  and  the  actual  owner,  as  against  the 
purchaser,  of  all  interest  therein  except  the 
mere  naked  title. 

However,  the  rule  that  the  statute  of 
Hmitattons  is  not  available  as  a  defense  to 
remove  a  cloud  from  title  can  only  be  in- 
voked by  a  complainant  when  he  is  in  pos- 
session.* Sage  v.  Winona  &  St.  P.  R.  Co. 
:  C.  C.  A.  237,  19  U.  S.  App.  1,  68  Fed. 
297.  The  court  in  this  case  said:  "There 
are  obvious  reasons  why  the  holder  of  the 
legal  and  equitable  title  to  lands,  who  is 
in  possession  of  the  same,  should  not  be 
confronted  with  the  plea  of  laches  when  he 
files  a  bill  to  cancel  some  void  or  invalid 
conveyance  which  operates  as  a  cloud  upon 
his  title.  Possession  of  the  premises  by  the 
true  owner  is  good  and  suHicient  notice  to 
the  world  of  his  rights  therein,  by  reason  of 
which  third  parties  need  not  be  prejudiced 
by  any  dealings  they  may  have  with  the 
hdliier  of  the  invalid  conveyance,  while  the 
existence  of  the  cloud  is  a  continuing  in- 
jury like  a  public  nuisance.  Under  such 
circumstances,  no  harm  can  result  in  hold- 
inir  that  no  period  of  delay  on  the  part 
nf  the  owner  in  asserting  his  right  to  have 
the  cloud  removed  will  bar  him  of  his  rem- 
Piir.  But  the  case  is  far  different  when  the 
person  filing  such  a  bill  is  out  of  possession, 
md  the  person -proceeded  against  is  in  pos- 
«^!iion,  or,  if  not  in  actual  possession,  is 
the  holder  of  a  record  title  that  is  without 
any  apparent  flaw  or  defect.  In  such  cases 
thp  doctrine  that  neither  laches  nor  limita- 
tions can  be  invoked  as  a  defense  to  a  bill 
filed  to  remove  a  cloud  upon  a  title  has  no 
iu«t  application,  and,  if  tolerated,  would 
frniuently  lead  to  gross  injustice." 

S>,  in  Casserly  v.  Alameda  County,  153 
''ai.  170,  94  Pac.  765,  where  an  action  was 
19  L.R.A.(N.S.) 


brought  to  quiet  title  to  a  fractional  in- 
terest in  certain  public  squares,  which  had 
been  in  the  open  and  notorious  possession  of 
the  city  for  more  than  twenty  years  and 
afterwards  of  the  county  for  many  more 
years,  the  court  took  occasion  to  say  that 
undisputably  the  claim  of  plaintiff  was 
barred  by  the  statute  of  limitations. 

It  should  be  noted  that  in  some  jurisdic- 
tions a  suit  to  quiet  title  or  remove  cloud 
from  title  is  maintainable  only  when  the 
complainant  is  in  possession,  and  such  suit 
cannot  be  brought  when  the  complainant 
is  out  of  possession;  of  course  in  those 
jurisdictions  this  question  cannot  arise. 

There  are  a  number  of  cases,  however,  in 
which,  although  the  court  did  not  expressly 
pass  upon  the  question  whether  the  statute 
of  limitations  was  applicable  to  a  suit  to 
remove  a  cloud  from  title,  evidently  as- 
sumed or  recognized  such  to  be  so. 

Thus  in  Eve  v.  Louis,  91  Ind.  457,  where 
a  purchaser  under  an  execution  sought  to 
quiet  his  title  derived  under  the  sheriff*8 
sale  and  conveyance,  the  court  said:  "His 
right  to  recover  possession  accrued  when  he 
received  that  title,  and  would  continue  for 
twenty  years  from  that  time.  To  have  his 
title  quieted,  if  out  of  possession,  his  right 
to  recover  possession  must  not  be  barred  by 
time.  .  .  .  If  in  pos<<ession,  he  could,  at 
any  time,  have  his  title  quieted  against  any 
adverse,  invalid  claim  of  title  or  interest 
asserted  at  the  commencement  of  his  suit 
to  quiet  title,  or  at  any  time  within  fifteen 
years  before  the  institution  of  such  suit. 
At  any  time  for  twenty  years  after  the  ac- 
cruing of  his  right  to  recover  possession, 
he,  if  still  out  of  possession,  had  a  right  to 
have  his  title  quieted  against  any  adverse, 
invalid  claim  of  title  or  interest  asserted  at 
or  within  fifteen  years  before  the  commence- 
ment of  his  suit." 

In  Caress  v.  Foster,  62  Ind.  145,  it  was 
said  that  since  the  statute  of  limitations 
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trial  was  then  had.  The  plaintiff  intro- 
duced the  coupons.  No  other  evidence  was 
offered  by  either  party.  Judgment  was 
rendered  for  the  plaintiff,  ordering  a  sale 
of  the  property  and  barring  all  claims  of 
Rhea,  who  appeals. 

The  first  question  presented  is  whether 
the  court  erred  in  vacating  the  original 
judgment.  The  plaintiff  made  affidavit  that 
at  the  time  the  judgment  was  rendered  he 
understood  that  the  parties  and  the  court 
had  agreed  that  the  answer  was  to  be 
amended  so  as  to  set  out  a  tax  deed,  and 
that  it  was  to  be  treated  at  the  hearing  on 
the  demurrer  as  though  such  amendment 
had  already  been  made.  He  also  introduced 
an  affidavit  of  the  former  judge  of  the 
court,  who  presided  when  the  judgment  was 
rendered,  stating  that  he  had  understood 
that  to  be  the  situation  and  had  acted  upon 
that  understanding.  It  therefore  was 
shown  that  the  judgment  was  rendered  on. 
the  pleadings  while  the  court  and  the  los- 
ing party  were  under  a  mistaken  impression 
as  to  what  issues  they  presented.  The  pow- 
er of  the  court  to  correct  such  an  error, 
even  at  a  subsequent  term,  is  so  essential  to 
the  orderly  administration  of  justice  that 
it  ought  not  to  be  denied  unless  in  virtue 
of  legislation  admitting  no  other  reasonable 
construction.  A  judgment  so  rendered  does 
not  express  the  real  purpose  of  the  court. 
The  situation  it  presents  is  analogous  to 
that  arising  when  the  record  made  does  not 
conform  to  the  action  really  taken.  It  is 
as  necessary  that  a  speedy  remedy  should 
be  afforded  in  the  one  case  as  in  the  other. 
In  many  states  a  mistake  of  fact  is  recog- 
nized as  an  independent  ground  for  va- 
cating a  judgment  after  the  term  has 
lapsed.  23  Cyc.  Law  &  Proc.  p.  931;  15 
Enc.  PI.  &  Pr.  p.  245.  Here  authority  for 
such  action  must  be  found,  if  at  all,  under 
the  provision  that  a  court  may  vacate  or 
modify  its  own  judgment,  "for  mistake, 
neglect,  or  omission  of  the  clerk,  or  ir- 
regularity in  obtaining"  it.  Civ.  Code, 
§  568,  subd.  3;  Gen.  Stat.  1901,  §  5054,  subd. 
3.  Assuming  that  the  "mistake"  referred 
to  in  the  language  quoted  can  only  be  that 

prescribes  no  certain  time  in  which  actions 
to  remove  cloud  from  title  shall  be  com- 
menced, such  actions  are  limited  only  by  a 
statute  providing  that  all  actions  not  limit- 
ed by  any  other  statute  shall  be  brought 
within  fifteen  years.  To  the  same  effect  are 
Detwiler  v.  Schultheis,  122  Ind.  155,  23 
N.  E.  709;  Stonehill  v.  Swartz,  129  Ind. 
310,  28  N.  E.  620;  Irey  v.  Markey,  132 
Ind.  546,  32  N.  E.  309. 

So,  in  Royse  v.  Turnbaugh,  117  Ind.  539, 
20  N.  E.  485,  the  above  statute  of  limita- 
tions was  held  a  good  answer  to  a  complaint 
to  quiet  title. 

In  Haarstick  v.  Gabriel,  200  Mo.  237,  98 
29  L.R.A.(N.S.) 


of  the  clerk,  the  word  ''irregularity'*  mun 
be  given  a  broad  enough  meaning  to  cover 
a  case  where  the  court  has  acted  upon  an 
erroneous  understanding  of  the  facts.  Such 
has  been  the  practical  construction  placed 
upon  it.  Small  v.  Douthitt,  1  Kan.  335; 
Tobie  v.  Brown  County,  20  Kan.  14;  Mur- 
phy V.  Swadner,  34  Ohio  St.  672.  A  specific 
objection  is  made  to  the  order  opening  tk 
judgment,  on  the  ground  that  the  plainti? 
did  not,  as  required  by  the  statute  (CiT. 
Code,  §  572;  Gen.  Stat.  1901,  §  50-.S; 
Schuler  v.  Fowler,  63  Kan.  98,  64  Pac 
1035),  make  a  showing  that  he  had  a  ralid 
cause  of  action.  His  affidavit  set  out  that 
he  believed  he  had  a  complete  defense  to 
the  answer.  Under  the  circumstances  oi 
the  case — the  real  issue  being  one  of  lav— 
this  must  be  deemed  sufficient. 

The  defendant  maintains  that  his  plea  of 
the  statute  of  limitation  was  good.  He 
could  not,  however,  take  advantage  of  the 
fact  that  the  coupons  were  more  than 
five  years  overdue,  unless  he  claimed  under 
their  makers.  Ordway  v.  Cowles,  45  Kan. 
447,  25  Pac.  862.  His  answer  was  silent  as 
to  the  nature  of  his  interest  in  the  land. 
and  therefore  did  not  show  that  he  wa?  D^t 
in  privity  with  the  mortgagors;  but,  in 
order  to  avail  himself  of  the  plea  that  t^ 
mortgage  was  barred,  he  was  required 
affirmatively  to  show  that  he  held  under 
them.  Lincoln  Mortg.  &  T.  Co.  v.  Parker. 
65  Kan.  819,  70  Pac.  892;  27  Cyc  Uw  i 
Proc.  p.  1562.  Inasmuch  as  he  did  not  pla^e 
himself  in  a  position  to  assert  that  tie 
coupons  were  outlawed,  the  five  years'  stat- 
ute of  limitation  did  not  protect  him.  i' 
he  did  not  claim  through  the  mortgagers, 
the  fact  that  the  action  accrued  five  rear* 
before  it  was  brought  was  no  defense.  In 
that  case  it  was,  as  to  him,  in  effect  an 
action  to  remove  a  cloud  from  the  titV*. 
and  the  statute  of  limitation  was  not  appl'- 
cable.  "It  is  an  acknowledged  branch  cf 
equity  jurisdiction  to  remove  clouds  from 
the  title  at  the  suit  of  the  owner  of  tfe* 
fee.  Such  owner  has  a  right  to  inToke  th> 
aid.  But  must  he  do  it  within  ten  year'* 
after  the  commencement  of  the  cloud,  or 


S.  W.  760,  it  was  said  that  since  a  ?oit 
to  determine  and  quiet  title  to  land  faH? 
under  the  head  of  real  actions,  the  limita- 
tions applicable  thereto  govern,  and  the  suit 
is  not  governed  by  the  statute  of  limitatioc? 
which  relates  to  personal  actions- 
There  are  also  many  cases  concemir.:: 
suits  to  quiet  title  or  remove  a  cloud  fros- 
title  when  the  particular  facts  of  the  ea- 
cause  them  to  be  governed  by  special  ft^t 
utes  of  limitations.  These  cases  of  cor.r?-' 
are  not  included  in  this  note.  The  que?li-r. 
of  laches  in  connection  with  suits  to  re- 
move a  cloud  from  title  has  been  expr^^'y 
excluded.  ^-  *  • 
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may  he  do  it  at  any  time  during  its  ex- 
istence while  he  continues  such  owner? 
.  .  .  This  is  a  continuing  right  that 
may  be  asserted  at  any  time  during  the 
existence  of  the  cloud;  never  barred  by  the 
statute  of  limitations  while  the  cloud  con- 
tinues to  exist.  This  results  from  the  con- 
tinuing character  of  the  right,  which  is 
equally  as  potent  after  the  lapse  of  eleven 
years  as  it  was  during  the  first  ten."  Miner 
V.  Beekman,  50  N.  Y.  337,  343.  "While  a 
cause  of  action  clearly  accrues  to  the  owner 
of  real  property  in  possession  thereof  when- 
ever a  cloud  upon  his  title  is  created  or  an 
adverse  title  asserted,  we  do  not  think 
it  necessarily  follows  that  such  cause  of 
action  accrues  then  once  for  all,  so  as  to 
start  the  statute  of  limitations  from  that 
date.  A  cloud  upon  a  title  must  always 
continue  to  operate  as  such  during  the  period 
of  its  existence,  and,  as  its  effect  upon  the 
title  is  continuing,  the  cause  of  action  rest- 
ing on  the  right  of  the  owner  to  have  it 
removed  would  seem  to  be  continuing  also, 
and  to  be  available  at  all  times  while  the 
cloud  remains."  Batty  v.  Hastings,  63  Neb. 
26,  29,  88  N.  W.  139,  140.  See  also  Smith 
y.  Matthews,  81  Cal.  120,  22  Pac.  409; 
8choener  v.  Lissauer  et  al.,  107  N.  Y.  Ill, 
117,  13  N.  E.  741;  Anderson  v.  Akard,  15 
Lea,  182;  Wagner  v.  Law,  3  Wash.  500,  15 
L.  R.  A.  784,  28  Am.  St.  Rep.  56,  28  Pac. 
1109,  29  Pac.  927. 

The  dismissal  of  the  case  as  to  the  mort- 
gagors gave  rise  to  an  anomalous  situation. 
It  left  the  plaintiff  prosecuting  what  was 
nominally  the  foreclosure  of  a  mortgage 
without  the  mortgagor  or  any  successor  to 
his  title  being  a  party, — with  no  defendant 
in  court  excepting  one  presumably  claiming 
under  an  adverse  title.  Such  a  proceeding 
could  only  be  in  effect  an  action  to  protect 
the  lien  of  the  holder  of  the  mortgage, — 
analogous  to  a  suit  to  quiet  title.  Under 
some  circumstances,  a  remedy  of  that  kind 
might  be  necessary.  For  instance,  before 
an  action  to  foreclose  a  mortgage  accrued, 
a  tax  deed  might  be  taken  out,  good  on  its 
face,  but  in  fact  voidable.  If  the  mort- 
gagor refused  to  act,  probably  the  mort- 
gagee might  invoke  the  aid  of  a  court  of 
equity  to  set  aside  the  deed  before  the  pas- 
sage of  time  made  it  invulnerable.  Possi- 
bly conditions  not  disclosed  by  the  petition 
justified  the  plaintiff  in  maintaining  a  sepa- 
rate action  against  Rhea.  But  he  failed  in 
his  proof.  By  introducing  the  coupons  in 
evidence  he  sufficiently  showed  that  he  owned 
them;  and  their  execution,  as  well  as 
that  of  the  mortgage  and  bond,  was  ad- 
mitted. But  he  made  no  attempt  to  es- 
tablish that  the  mortgagors  ever  had  any 
title  to  the  mortgaged  property,  a  fact  that 
was  essential  to  the  claim  of  a  lien  on  his 
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part.  Therefore  he  made  out  no  case  what- 
ever, and  was  not  entitled  to  the  judgment 
rendered,  or  to  any  other  judgment,  against 
Rhea.  Ordway  v.  Cowles,  45  Kan.  447,  25 
Pac.  862. 

The  litigation  was  conducted  on  each  side 
with  such  finesse  that  the  court  is  not 
greatly  enlightened  as  to  the  claims  of 
either  party.  The  plaintiff  dismissed  the 
mortgagors  from  this  case,  and  so  left  it 
to  proceed  without  the  owner  of  the  fee, — 
generally  regarded  as  the  one  indispensable 
party  to  a  foreclosure  suit  (Britton  v.  Hunt, 
9  Kan.  228), — probably  under  the  impres- 
sion that  their  presence  in  some  way  made 
the  statute  of  limitation  a  menace,  possibly 
for  fear  that  they  might  answer  and  plead 
it.  The  defendant  refrained  from  disclosing 
the  nature  of  his  claim,  perhaps  because  by 
doing  so  he  would  have  shown  affirmatively 
that  he  had  no  standing  to  assert  that  the 
coupons  were  outlawed.  Neither  gave  evi- 
dence of  having  any  interest  in  the  prop- 
erty; but,  as  the  burden  of  proof  was  on 
the  plaintiff,  rather  than  on  the  defendant, 
hQ  was  not  entitled  to  relief. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance herewith. 

All  the  Justices  concur. 


AIiABAMA   STJPREMB   COURT. 

ALICE     MUBPHREE,     Impleaded,     etc., 

Appt., 

V. 

MRS.  F.  W.  R.  CLISBY. 

(-^  Ala.  — ,  62  So.  907.) 

Subrogation  —  loan  to  insane  person 
—  right  against  person  receiving  the 
money. 

1.  One  lending  money  to  an  insane  per- 
son with  which  to  purchase  real  estate, 
which  is  paid  over  to  the  vendor,  cannot  be 
subrogated  to  the  rights  of  his  debtor 
against  the  vendor,  so  as  to  compel  the 
vendor  to  return  the  purchase  money  to 
him. 

Fraud  —  loan  to  insane  person  —  rights 
against  his  vendor. 

2.  One  who  lends  money  to  an  insane 
person  with  which  to  purchase  real  estate 
cannot,  where  both  he  and  the  vendor  act 

Note.  —  The  question  raised  in  the  above 
case,  whether  one  who  lends  money  to  an 
insane  person,  which,  through  some  trans- 
action, falls  into  the  hands  of  a  third  per- 
son, can  be  subrogated  to  the  rights  of  the 
insane  person  against  the  third  party,  so 
as  to  compel  the  latter  to  return  the  money 
to  him,  seems  to  be  one  of  first  impression. 


034 


ALABAMA  SUPREME  COURT. 


Jl'NE, 


independently  and  without  knowledge  of 
the  insanity,  compel  the  vendor  to  return 
the  money  to  him  on  the  ground  of  fraud. 

(June  1,  1910.) 

APPEAL  by  defendant  Murphree  from 
a  decree  of  the  City  Court  of  Mont- 
gomery overruling  demurrers  to  a  bill  filed 
to  foreclose  a  mortgage  on  certain  real  es- 
tate.    Reversed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mr.  John  V.  Smitb  for  appellant. 
Messrs.  Ball  &  Sanford  for  appellee. 


Sayre,  J.,  delivered  the  opinion  of  the 
court : 

Appellee  filed  her  bill  to  foreclose  a  mort- 
gage which  had  been  made  to  her  by  W. 
T.  and  Clara  Jackson,  husband  and  wife,  to 
secure   the    debt   of   the   former,    the    wife 
joining  merely  to  release  her  dower  right. 
When  answers  were  filed  it  appeared  that 
the  defendants  would   rely  upon  the  fact 
that  the  husband  was  insane  at  the  time  of 
the  execution  of  the  mortgage,   to  defeat 
foreclosure.     Later    the   death   of   Jackson 
was    suggested,    and    leave    had    to    revive 
against  his  heirs  and  representatives.    There 
was,  however,  no  effort  to  revive;   but  an 
amendment  was  tiled,  which  brought  in  ap- 
pellant as  a  party  defendant,  and  prayed 
that  a  decree  be  rendered  against  appellant 
for  the  mortgage  debt,  together  with  an  at- 
torneys' fee,  as  provided  in  the  mortgage, 
and  that  a  lien  for  the  same  be  declared 
upon  the  property.     As  establishing  appel- 
lee's right  to  this  relief  against  the  appel- 
lant, the  amendment  showed  that  prior  to 
the  execution  of  the  mortgage,  Jackson  had 
agreed  to  purchase  the  mortgaged  property 
from  appellant;  that  to  piece  out  his  own 
funds   to   the   amount  of   the   agreed   pur- 
chase price,   he  borrowed  money*  of  appel- 
lee, and  executed  the  mortgage  in  question 
to  secure  the  same;  that  Jackson  paid  the 
money  he  had  in  hand  to  appellant,  and  di- 
rected appellee  to  pay  to  appellant  the  sum 
secured  by  the  mortgage  as  the  balance  of 
the  purchase  money,  which  complainant  did, 
whereupon    appellant    executed    a   deed    to 
Jackson,  and  Jackson  executed  the  mortgage 
to  appellee;   that  appellant  understood  the 
purport  of  the  entire  transaction;  and  that 
Jackson  was  at  the  time  insane.     It  does 
not  appear  that  either  appellant  or  appellee 
knew  of  Jackson's  lunacy.     Appellant  de- 
murred to  the  amended  bill  generally  and 
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specially,    and,    upon    her    demurrer   being 
overruled,  prosecuted  this  appeal. 

There  are  a  number  of  difficulties  in  ap- 
pellee's position.  Among  them,  her  asser- 
tion of  equity  against  the  appellant  i« 
fundamentally  unsound.  She  states  ber 
equity  as  one  of  subrogation  in  some  &ort. 
Assuming  the  nullity  of  deed  and  mortgage, 
that  the  legal  title  to  the  land  is  stilli!! 
appellant,  and  that  Jackson's  repre^iita- 
tives  are  entitled  to  have  back  the  moner 

• 

paid  by  him,  the  ccmtention  is  that  since 
appellant,   with  knowledge  of   the  circum- 
stances,— ^not,  however,  a  knowledge  of  Jack- 
son's   insanity,    if    that    would    make    any 
difference, — received  appellee's  money,  know- 
ing that  appellee,  in  paying  it,  relied  up  ji 
the  security  of  the  mortgage,  appellee  ouj!<t 
to  have  a  decree  against  appellant  for  Irt 
money,  and  a  lien  upon  the  land.     We  ne^^i 
not  concede  that  the  efficacy  of  an  ab&:>Iute 
deed  without  conditions  depends  upon  the 
legal  capacity  of  the  grantor  to  transfer  ao 
estate  by  deed.    Concord  Bank  v.  Bellis.  Ic 
Cush.  276.    However  that  may  be,  the  fact 
is  that  appellant  received  no  money  of  the 
appellee,  or,  at  most,  the  receipt  was  manual 
only.    The  consideration  for  the  deed  moved 
from  Jackson  to  appellant.    The  considera- 
tion for  the  mortgage  moved  from  appellw 
to  Jackson.     Appellant  and  appellee  acted 
in  entire  independence  of  each  other.    Tne 
doctrine  of  subrogation  is  that  where  one. 
not   voluntarily,    but    to    protect    his   owt. 
rights,  satisfies  a  debt  for  which  another  i« 
primarily  liable,  he  may  enforce  against  t.>e 
person   primarily   liable  all  the   securttiei. 
benefits,  and  advantages  held  by  the  credit- 
or.   A  statement  of  the  case  has  shown  tfaa: 
appellee  is  in  no  position  to  appeal  to  tbii 
doctrine.    Appellee's  contention  seems  rathe: 
to  squint  at  fraud.     But  the  bill  is  total!} 
inadequate  along  that  line.    There  were  ii«* 
relations   of   contract,   trust,   or  confidencr 
between  appellant  and  appellee.    Both  act«^i 
in  good  faith  and  in  ignorance  of  Jackscn  $ 
lunacy.    To  permit  appellee  to  maintain  h^r 
bill  would  be  to  hold  appellant  as  a  war- 
rantor of  her  grantee's  sanity.     It  is  clear 
that  she  did  not  assume  that  burden,  am 
there  is  no  principle  of  law  by  which  it  may 
be  imposed  upon  her.    Appellant's  demurrer 
for  want  of  equity  should  have  been  sa^- 
tained. 
Reversed  and  remanded. 


Simpson,   Anderson,   and  KcClellaii* 

JJ.,  concur. 


1909. 


PRICE  V.  GRIFFIN, 


935 


THE  RULE  IN  SHELLEY'S  CASE. 

Wkere  mi  estate  is  granted  or  devised  to  one  for  life  with  re- 

mainder  to  his  heirs,  the  fee  vests  in  the  grantee  named^ 

md  the  words  'for  iife^^  are  without  effect  to 

curtadl  his  enjoyment  or  right  to  alienate. 


NORTH  OAROIilNA  SUPREME 
COURT. 

B.  A.  PRICE  et  al.,  Appta., 

V. 

G.  O.  GRIFFIN  and  Wife. 
(150  N.  C.  623,  64  S.  E.  372.) 

Deed  —  Shelley's       Case  —  surviving 

heirs. 

A  deed  to  one  for  life,  and  at  his  death 
to  his  surviving  heirs,  vests  a  fee  in  the 
first  taker,  the  word  "surviving**  not  be- 
ing sufficient  to  prevent  an  application  of 
the  rule  in  Shelley's  Case,  at  least,  where 
the  warranty  runs  to  him  and  to  his  as- 
signs forever. 

(April  21,  1909.) 

APPEAL  by  plaintiffs  from  a  judgpaent 
of  the  Superior  Court  for  Wayne 
County  in  defendants*  favor  In  an  action 
brought  to  partition  certain  lands.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  T.  Dickerson  and  H.  li. 
Stevens  for  appellants. 

^lessrs.  Isaac  F.  Dorteh,  F.  A.  Dan- 
iels, and  Ayoock  &  Winston  for  appellees. 

Walker,  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  action  for  the  partition  of 
land.  In  March,  1879,  Jesse  Price,  Sr., 
who  was  then  the  owner  of  the  land  in 
controversy,  conveyed  the  same  by  deed 
to  his  son,  John  C.  Price,  during  the  term 
of  his  lifetime,  and  at  his  death  to  his 
surviving  heirs,,  reserving  to  Jesse  Price, 
Sr.,  the  grantor,  an  estate  for  life  in  the 
land.  Jesse  Price,  Sr.,  died  in  1879,  and 
John  C,  Price,  on  January  15, 1883,  conveyed 
the  land  by  deed  to  W.  P.  Price  in  fee 
simple.  John  C.  Price  died  on  April  6, 
1906,  leaving  as  his  heirs  four  children,  B. 


Xote.  —  See  note,  post,  963. 
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A.  Price,  E.  H.  Price,  A.  B.  Price,  and  Bet- 
tie  Pearsall,  who  are  the  plaintiffs,  and  W. 
P.  Price,   Lewis  H.  Price,   John  T.   Price, 
and    C.    D.    Price.      The    defendant    G.    O. 
Griffin  has  acquired  the  interest  of  W.  P. 
Price  and  C.  D.  Price  by  deeds  duly  executed 
to  him  in  1884,  before  this  proceeding  was 
commenced.    If  the  deed  from  Jesse  Price, 
Sr.,  to  John  C.  Price  conveyed  a  fee-simple 
estate  to  the  latter,  the  plaintiffs  are  not 
entitled  to  recover,  so  that  the  only  question 
in  the  case  is  whether  it  conveyed  a  fee  or 
only  a  life  estate,  with  remainder  to  his 
children  surviving  him.    The  difficulty  pre- 
sented in  the  cases  arises  from  the  use  of 
the  word  "surviving"  prefixed  to  the  word 
"heirs,"  but  we  do  not  think  this  is  suffi- 
cient to  render  inapplicable  the  rule  in  Shel- 
ley's  Case   to   this   linftitation.     It  is   said 
that,  as  one  of  the  principal  reasons   for 
establishing  this  rule  was  to  prevent  the 
abeyance  or  suspension  of  the  inheritance, 
it  only  applied  to  those  limitations  in  which 
the  word  "heirs  (or  some  equivalent  word 
of  inheritance)   is  used,  on  account  of  the 
maxim,  "Sfemo  est  hcerea  viventis.    As  under 
this  maxim  no  one  can  be  heir  to  a  living 
person,  the  word  "heirs"  must  necessarily 
refer  to   those   who   survive  the  ancestor; 
and    the    word    "surviving,"    therefore,    is 
mere  surplusage,  just  as  we  have  held  that 
the  word  "lawful"  in  a  limitation  to  the 
"lawful  heirs"  of  a  person  has  no  signifi- 
cance, and  does  not  restrict  the  ordinary 
meaning   of    the    word    "heirs."     Wool    v. 
Fleetwood,  136  N.  C.   460,  67  L.R.A.  444, 
48  S.  E.  785. 

In  Crisweirs  Appeal,  41  Pa.  288,  Judge 
Strong  (afterwards  a  justice  of  the  Su- 
preme Court  of  the  United  States),  for  the 
court,  said:  "It  is  said  there  could  be  no 
other  heirs  than  such  as  were  living  at  the 
death  of  the  ancestors;  that  the  words 
*then  living*  would  be  superfluous,  unless 
the  testator  intended  children  by  Tieirs;' 
and  that,  in  order  to  give  meaning  to  those 
words,    the    technical    words   of    limitation 
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must  give  way,  and  be  treated  as  only 
description  of  persons.  We  are  not  con- 
vinced by  the  argument.  Let  it  be  admit- 
ted that  the  words  'then  living*  are  strictly 
of  no  legal  meaning  when  applied  to  heirs, 
this  is  no  sufficient  reason  for  holding  that 
the  testator,  in  the  use  of  technical  words 
of  limitation,  intended  to  depart  from  their 
ordinary  legal  meaning.  It  is  not  so  easy 
to  overcome  the  contrary  presumption.  The 
words  'heirs'  and  'heirs  of  the  body'  will 
retain  their  significance,  though  the  effort 
be  to  make  unmeaning  other  words  in  the 
will  not  technical,  and  even  though  there 
may  "be  inconsistent  expressions.  If  the 
words  are  repugnant,  why  should  the  word 
'heirs*  give  way,  rather  than  the  words  'then 
living?'  In  the  will  of  an  unlettered  man, 
however,  they  can  hardly  be  called  repug- 
nant. Lawyers  may  understand  that  there 
arc  no  heirs  of  a  living  person,  or  that  the 
phrase  'living  heirs'  is  a  superfluous  ad- 
dition to  a  gift  to  heirs;  but  laymen  may 
not."  He  adds  that  the  books  are  full  of 
cases  in  which  it  has  been  held  that  super- 
fluous expressions  in  a  will  do  not  suffice 
to  reduce  the  words  "heirs"  or  "heirs  of 
the  body"  into  words  of  purchase,  so  as 
to  make  them  the  root  of  a  new  inheri- 
tance, or  the  stock  of  a  new  descent  or 
descriptio  personarum.  Chancellor  Kent  (4 
Kent,  Com.  13th  ed.  226)  says  that  Mr. 
Hargrave,  in  his  observations  on  the  rule, 
is  for  giving  it  a  most  absolute  and  per- 
emptory obligation.  "He  considered  that 
the  rule  was  beyond  the  control  of  in- 
tention when  a  fit  case  for  its  application 
existed.  It  was  a  conclusion  of  law  of 
irresistible  efficacy  when  the  testator  did 
not  use  the  word  'heirs'  or  'heirs  of  the 
body'  in  a  special  or  restrictive  sense,  for 
any  particular  person  or  persons  who  should 
be  the  heir  of  the  tenant  for  life  at  his 
death,  and  in  that  instance  inaptly  de- 
nominated 'heir,'  and  when  he  did  not  in- 
tend to  break  in  upon  and  disturb  the  line 
of  descent  from  the  ancestor,  but  used  the 
word  'heirs'  as  a  nomcn  collectivum  for  the 
whole  line  of  inheritable  blood.  It  is  not 
nor  ought  to  be  in  the  power  of  a  grantor 
or  testator  to  prescribe  a  different  quali- 
fication to  heirs  from  what  the  law  pre- 
scribes when  they  are  to  take  in  their 
character  of  heirs;  and  the  rule,  in  its 
wisdom  and  policy,  did  not  intend  to  leave 
it  to  the  parties  to  decide  what  should 
be  a  descent  and  what  should  be  a  pur- 
chase," 

The  heirs  of  a  man  are  his  descendants 
who  survive  him  and  are  capable  of  inherit- 
ing at  the  time  of  his  death.  At  no  other 
time  can  it  be  ascertained  who  his  heirs 
will  be.  They  may  be  his  lineal  descend- 
ants, or  those  only  who  are  related  to  him 
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collaterally.  Ilardage  v.  Stroope,  58  Ark. 
306,  24  s!  W.  490.  In  the  case  of  Watts 
V.  Clardy,  2  Fla.  389,  390,  where  the  hmi- 
tation  was  very  much  like  the  one  in  ibis 
case,  it  is  said :  "The  term  'surviving  hein 
is  one  of  unusual  occurrence  in  the  boob: 
for,  whilst  we  have  'survivors,'  'surviviDg 
children,'  'sons,'  'issue,'  and  'daughters/ 
there  is  in  the  books  no  such  word  at- 
tached to  heirs,  as  far  as  we  have  been 
able  to  discover,  and  we  are  inclined  to  the 
opinion  that,  so  connected,  it  is  witb(>ut 
meaning,  neither  enlarging  nor  contracting 
the  estate.  The  heirs  of  Mrs.  Clardr  fn^m 
necessity  are  those  who  survive  her  at  ber 
death.  They  could  not  have  preceded  ber. 
Nemo  eat  hcerea  mventia.  There  is  no  beir 
until  the  death  of  the  ancestor.  The  fair 
import  of  the  clause,  then,  would  seem  to 
be  that  the  estate  is  to  go  to  the  heirs  of 
her  body  at  her  decease.  If  this  view  W 
correct,  the  case  is  freed  from  difficulty. 
and  the  deed  is  a  naked  grant  to  the  heir^ 
of  the  body.  .  .  .  Obviously,  those  who 
take  as  surviving  heirs  claim  as  heirs  to 
the  mother  at  her  death,  and,  taking  a- 
heirs,  they  take  by  descent.  According  to 
our  view,  the  property  would  descend  to  ihr 
whole  class  of  heirs  of  Mrs.  Clardy.  ai.<l 
they  would  become  entitled  to  the  estair 
in  the  same  manner,  and  to  the  same  extent 
and  with  the  same  descendible  qualities. 
as  if  the  grant  had  been  simply  to  her  and 
her  heirs."  The  same  conclusion  was 
reached  by  the  court  in  Hiester  v.  Yerg«-r. 
166  Pa.  445,  31  Atl.  122,  in  which  the  wurt 
said*  that  "there  is  no  distinction  between 
the  expressions  'his  then  surviving  heir?" 
and  'heirs  then  living*  or  'heirs  living  at  tli-^ 
time  of  their  deaths.'  In  each  case  tb^ 
word  'heirs'  refers  to  those  who,  under  tli^r 
intestate  laws,  would  inherit  from  the  first 
taker  qua  heirs."  In  May  v.  Lewis,  13^  N. 
C.  115,  43  S.  E.  550,  this  court  construt-i 
the  following  devise:  'T  loan  unto  nsy 
son  Benjamin  May  my  entire  interest  in  the 
tract  of  land  [describing  it],  to  be  bi- 
during  his  natural  life,  and  at  his  death 
I  give  said  land  to  his  heirs,  if  any,  to  be 
theirs  in  fee  simple  forever;  and  if  b* 
should  die  without  heirs,  said  land  to  reve-^* 
back  to  his  next  of  kin."  We  held  that  tu* 
rule  in  Shelley's  Case  did  not  apply,  be- 
cause of  the  closing  words,  which  chang^ 
the  ordinary  course  of  descent;  but  it  ^a- 
said  that  "if  the  devisor  had  concluded  the 
limitation  with  the  words  'to  his  heirf,  if 
any,  to  be  theirs  in  fee  simple  forever,'" 
the  rule  would  have  applied  and  given  t«» 
Benjamin  May  a  fee  simple.  In  otW- 
words,  that  the  expression  "if  any"  w»ufd 
not,  in  such  a  case,  prevent  the  applicati-^D 
of  the  rule.  By  the  words  "if  any,"  the 
devisor  evidently   meant   if  any   living  or 
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surviving;  or,  to  state  it  diflferently,  to 
the  "living"  or  "surviving*'  heirs,  "if  any." 
The  court  further  said  in  that  case  that 
the  person  designated  by  the  technical 
word  "heir"  is  he  on  whom  the  law  casts 
an  inheritance  at  the  time  of  the  ancestor's 
death,  citing  Croom  ▼.  Herring,  11  N.  C. 
(4  Hawks),  393,  where  Henderson,  J.,  so 
defines  the  word. 

The  limitation   in   this   case   cannot   be 
differentiated  from  one  to  a  person,  and, 
at  his  death,   to  his  heirs;    for  his  heirs 
must  be  ascertained  at  that  time.     They 
are  those  upon  whom  at  his  death  the  in- 
heritance or  descent  is  cast.     In  the  case 
of  Richards   v.   Bergavenny,   2   Vern.   324, 
the  estate  was  limited  to  the  Lady  Berga- 
venny and  such  heirs  of  her  body  as  should 
be  living  at  her  death,  and,  in  default  of 
such  heirs  of  her  body,  the  remainder  over. 
The  court  held  that  the  Lady  Bergavenny 
took  an  estate  in  fee  tail,  and  did  not  attach 
any  importance  to  the  words  "living  at  her 
death,"  as  having  the  effect  to  restrict  the 
words   "heirs  of  her  body"   so  as  to  cut 
down  her  estate  to  one  for  life.    This  case 
has  often  been  cited  as  an  authority  in 
support  of  the  position  that  such   words 
cannot  be  allowed  to  reduce  the  quantity 
of  the  estate  or  to  free  the  limitation  from 
the  operation  of  the  rule  in  Shelley's  Case. 
We  are  authorized  to  examine  the  context 
of  the  deed  in  order  to  ascertain  the  true 
meaning  of  words  which  we  are  required 
to    construe    when    they    are    ambiguous. 
Gudger  v.  White,  141  N.  C.  507,  .54  S.  E. 
386;   Atlantic  &  N.  C.  R.  Co.  ▼.  Atlantic 
A  N.    C.    Co.    147   N.   C.    368,    23    L.R.A 
(X.S.)    223,  125  Am.   St.  Rep.   550,   61   S. 
E.  785,  15  A.  &  E.  Ann.  Cas.  363.    In  this 
way  we  may  determine  whether  the  words 
"surviving  heirs"  were  used  as  designatio 
pcr8onarufn  or  as  descriptive  of  those  per- 
sons upon  whom  the  law  casts  the  inheri- 
tance under  the  canons  of  descent  as  heirs 
of  John  C.  Price,  and  not   as   purchasers 
from   Jesse   Price,   or   as   those   who   take 
under  the  law,  and  not  under  the  deed. 

Looking  at  the  instrument  in  its  entirety, 
we  find  that,  in  addition  to  the  words  we 
have  already  taken  from  the  deed,  the 
clause  of  warranty  contains  a  covenant  for 
quiet  enjoyment  which  runs  not  to  John  C. 
Price  for  life,  and  then  to  his  "surviving 
heirs "  but  "to  him  and  to  his  heirs  and 
assigns  forever."  This  may  be  slight  evi- 
dence of  what  the  grantor  meant  when  he 
used  the  words  "surviving  heirs;"  and,  while 
this  may  be  so,  it  is  not  to  be  disregarded, 
but  may  be  considered  as  shedding  some 
light  upon  the  question  in  controversy. 
The  form  of  the  covenant  is  in  perfect 
harmony  with  the  interpretation  we  have 
given  to  the  words  of  the  limitation  "to 
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him  during  the  term  of  his  lifetime,"  and, 
at  his  decease,  "to  the  surviving  heirs  of 
the  said  John  C.  Price."  It  evinces  a  pur- 
pose to  give  him  the  fee,  and  not  merely 
a  life  estate,  by  the  use  of  proper  words 
of  inheritance  which  are  sufficient  for  the 
application  of  the  rule  of  law  laid  down 
in  Shelley's  Case.  We  believe  our  con- 
clusion to  be  supported  by  recent  decisions 
of  this  court  as  to  the  application  of  the 
rule  in  Shelley's  Case.  Leathers  v.  Gray, 
101  N.  C.  162,  9  Am.  St.  Rep.  30,  7  S.  E. 
657;  Nichols  v.  Gladden,  117  N.  C.  497, 
23  ^.  E.  459;  Chamblee  ▼.  Broughton,  120 
N.  C.  170,  27  S.  E.  111. 

As  John  C.  Price  acquired  by  the  deed 
from  his  father  a  fee-simple  estate,  he  con- 
veyed the  same  estate  to  the  defendant  G. 
O.  Griffin  by  the  deeds  executed  in  1884, 
and  the  plaintiffs  consequently  have  no  in- 
terest in  the  land  as  tenants  in  common 
with  the  defendants. 

The  ruling  of  the  court  was  therefore 
correct. 

No  error. 


HililNOIS  SUPREME  COURT. 

JEWELL  H.  BAILS  et  al.,  Appts., 

V. 

HENRY  DAVIS  et  aL 
'(241  111.  636,  89  N.  E.  706.) 

Shelley's    Case  — Joint    life    tenancy  — 

effect. 

A  conveyance  to  a  man  and  his  wife 
during  their  natural  lives,  and  after  their 
death  to  his  heirs,  vests  the  fee  in  him, 
under  the  rule  in  Shelley's  Case,  subject 
to  her  life  estate.  _  , 

(October  26,  1909.) 

APPEAL  by  complainants  from  a  decree 
of  the  Circuit  Court  for  Macon  County, 
dismissing  a  bill  filed  to  partition  certain 
lands.    Reversed. 

The  facts  are*  stated  in  the  opinion. 
Mr.  A.  C.  Anderson,  for  appellants: 
The  rule  in  Shelley's  Case  applies  where 
there  is  a  devise  or  grant  to  two  or  more 
persons  as  tenants  in  common  or  as  joint 
tenants,  and  there  is  a  limitation  over  to 
the  heirs  of  one  of  them. 

Tudor,  Real  Prop.  4th  ed.  344;  2  Washb. 
Real  Prop.  p.  556;  Fearne,  Contingent  Re- 
mainders, p.  209;  Kepler  v.  Reeves,  7  Ohio 
Dec.  Reprint,  34;  Bullard  v.  Goffe,  20  Pick. 
252. 

It  makes  no  difference  as  to  the  opera- 
Note. —See  note,  post,  963. 
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tion  of  the  rule,  whether  the  remainder  is 
one  in  expectancy  or  in  possession. 

Fearne,  Contingent  Remainders,  p.  209; 
2  Washb.  Real  Prop.  p.  656. 

Dunn,  J.,  delivered  the  opinion  of  the 
court : 

A  demurrer  was  sustained  to  a  bill  for 
partition  filed  in  the  circuit  court  of  Macon 
county,  the  bill  was  dismissed  for  want 
of  equity,  and  the  complainants  have  ap- 
pealed. 

The  complainants  deraign  title  from 
Jonas  Nye.  He  conveyed  the  premises  by 
a  statutory  quitclaim  deed  "to  Joseph 
Kretzer  and  Mora  Kretzer,  his  wife,  during 
their  natural  lives,  and  after  their  death 
to  the  heirs  of  said  Joseph  Kretzer."  The 
Kretzera  were  afterward  divorced,  and  Mora 
Kretzer  conveyed  all  interest  in  the  prem- 
ises to  Joseph  Kretzer,  whose  title  by  sub- 
sequent conveyances  has  become  vested  in 
the  complainants.  Joseph  Kretzer  has  two 
sons,  one  of  whom  conveyed  his  interest 
in  the  premises  to  the  other,  who  was  made 
a  party  to  the  bill  and  filed  the  demurrer. 

Appellants  claim  to  be  seised  of  the 
premises  in  fee  simple.  Whether  they  are 
so  seised  depends  upon  the  question  wheth- 
er the  title  conveyed  by  Jonas  Nye  to 
Joseph  Kretzer  was  a  fee  or  only  a  life 
estate.  The  language  of  the  deed  purports 
to  convey  the  premises  to  the  grantees 
during  their  joint  lives,  and,  after  their 
death,  to  the  heirs  of  Joseph  Kretzer.  Ap- 
pellants claim  that  this  deed  is  within  the 
rule  in  Shelley's  Case,  and  conveyed  a  fee 
to  Joseph  Kretzer,  subject  only  to  the 
life  estate  of  Mora  Kretzer  as  a  tenant  in 
common  of  the  premises,  and  that,  by  the 
conveyance  of  her  interest,  the  whole  estate 
vested  in  Joseph  Kretzer.  No  brief  has 
been  filed  on  behalf  of  the  appellees.  Under 
the  rule  in  Shelley's  Case,  which  is  in  force 
in  this  state,  if  an  estate  for  life  is  granted 
by  any  instrument,  and  the  remainder  is 
limited  by  the  same  instrument,  either 
mediately  or  immediately,  to  the  heirs  of 
the  life  tenant,  the  life  tenant  takes  the 
remainder  as  well  as  the  life  estate.  The 
rule  is  one  of  the  most  fifmly  established 
rules  of  property,  and  is  unshaken  in  this 
state.  In  determining  whether  it  is  appli- 
cable in  a  given  case,  the  question 
does  not  turn  upon  the  quantity  of  estate 
intended  to  be .  given  to  the  first  taker, 
whether  a  life  estate  or  more,  but  upon 
the  nature  of  the  estate  intended  to  be 
given  to  the  heirs,  whether  by  inheritance 
or  otherwise.  Vangieson  v.  Henderson, 
150  111.  119,  36  N.  E.  974;  Ward  v.  Todd, 
239  111.  462,  post,  942,  88  N.  E.  189. 
When  the  heir  takes  in  the  character  of 
heir,  he  must  take  in  the  quality  of  heir, 
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and    all   heirs   taking   as   heirs   must  take 
by   descent.     Baker    v.   Scott,   62   111.  86, 
The  limitation  to  heirs  by  that  name  as 
a  class,  to  take  in  succession  from  gener- 
ation to  generation,  requires  the  estate  of 
inheritance  imported  by  that  limitation  to 
vest  in  the  first  taker.     The  language  of 
the   deed   clearly   indicates   the   nature  of 
the    estate    intended    to    be    given   to  tbe 
heirs  of  Joseph  Kretzer.     He  is  given  &r. 
estate  for  life,  with   remainder  in  fee  to 
his  heirs  as  a  class,  without  reference  to 
individuals    or   any   other   condition.     Tbe 
estate  thus  given  to  the  heirs  by  the  oper- 
ation of  the  rule  vests  in  the  life  tenant 
The  requisites  of  the  rule  are  stated  to 
be,  first,  a  freehold  estate;  second,  a  lim- 
itation  of   the   remainder   to   the   heir  or 
heirs   of   the   body    of   the    person   taking 
the     freehold     estate,     by    the     name    of 
heirs    as    a    class,    and    without    explana- 
tion^    as     meaning    sons,    children,    etc; 
third,    the    estates    of     freehold     and    in 
remainder   must   be   created   by   the  same 
instrument;  fourth,  the  estates  must  he  of 
the   same  quality, — that   is,  both   legal  or 
both  equitable.     Baker  v.  Scott  and  Ward 
V.   Todd,    supra.    All    these   requisites  are 
present  here;  viz.,  a  life  estate  to  Josepb 
Kretzer  and  a  remainder  in  fee  simple  to 
his   heirs, — both   legal   estates    created  Ij 
one  deed.    Two  reasons  suggest  themse^fi 
which  might  be  urged  against  the  applica- 
tion of  the  rule :    ( 1 )   The  life  estate  is  in 
one  half  the  property  only,  while  the  re- 
mainder is  in  the  whole;   (2)  the  life  esure 
might  be  determined  by  the  death  of  Mora 
Kretzer    in    the    lifetime    of    Joseph,   thu? 
destroying   the   remainder   by   determining 
the  particular  estate  before  the  happening' 
of  the  contingency  which  would  determine 
the  persons  who  would  succeed  to  the  re- 
mainder.    Neither  of  these  reasons,  how- 
ever, is  a  valid  objection  to  the  applicati'^n 
of  the  rule.    It  is  not  a  requisite  that  the 
estate  given  to  the  ancestor,  and  that  to  il^ 
heirs,  shall  be  of  the  same  quantity.    Wari 
V.   Todd,    supra.    The   rule    has    no   effe.t 
upon  the  estate  given  to  the  ancestor.    1: 
affects    only   the    remainder   given    to  the 
heirs,  and  causes  such  remainder  to  rt^-t 
in  the  ancestor,  and  not  in  the  heirs.    I: 
there  is  a  merger  in  the  ancestor,  it  al- 
lows,  not    as    a    necessary   result   of   the 
operation  of  the  rule,  but  from  the  opera- 
tion  of   another   independent   rule   of  H*" 
in  regard  to  separate  estates  which  in  anr 
manner  become  vested  in  one  person.    In 
regard  to  the  destruction  of  the  suppo^^ 
contingent  remainder  to   the   heirs  of  -!•- 
seph    Kretzer,    who    cannot   be    known   in 
his    lifetime,    by    the    termination    of   the 
particular  estate  before  his  death,  the  rule 
that  contingent  remainders  are   destroyeJ 
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which  do  not  vest  at  or  before  the  termi- 
nation of  the  particular  estate  has  no  ap- 
plication.   There  is  no  contingency,  because 
the  remainder  which  is  expressed  to  be  to 
the  heirs  of  Joseph  Kretzer  the  law  declares 
to  be  a  remainder  to  Joseph  Kretzer,  the 
ume  as  if  it  had  been  made  expressly  to 
him  and  his  heirs.     Where  there  is  a  lim- 
itation to  several  for  their  lives,  with  a 
remainder  in  fee   to  the   heirs  of  one   of 
them,  the  estate  in  remainder  vests  at  once 
in  the  ancestor  to  whose  heirs  it  purports 
to  be  given.     Fuller  v.  Chamier,  L.  R.   2 
£q.  682;   Bullard  v.  Goffe,  20  Pick.   252. 
The  limitation  to  the  heird  must  be  to  the 
heirs  of  a  person  taking  a  particular  estate 
of  freehold;  but,  if  it  is  confined  to  such 
heirs,  then  it  is  immaterial  whether  there 
be  several  ancestors  taking  the  particular 
estate  or  only  one;  nor  whether  their  es- 
tates be  several,  provided  they  all  take,  or 
joint;  nor  whether  the  remainder  be  to  the 
heirs  of  all  or  only  of  some  or  one  of  such 
ancestors;   nor  whether  the  estate  to  the 
ancestor  be  such  as  may  possibly  deter- 
mine in  the  lifetime  of  such  ancestor  or  not. 
Watkins,  Descents,  162-164;   Feame,  Con- 
tingent Remainders,  4th  ed.,  23-30;  1  Pres- 
ton, Estates,   313-320;   Rogers  v.   Downs, 
9  Mod.  292;   Merrill  v.  Rumsey,  1  Keble, 
S88.     Fearne   states    the   rule   as    follows 
(page  25):  ''Whensoever  the  ancestor  takes 
any  estate    of    freehold,   whether    for   his 
own  life  or  the  life  of  another,  or  whether 
it  be  of  such  a  nature  that  it  may  deter- 
mine in  his  lifetime  or  not,  and  there  is 
afterwards,  in  the  same  conveyance,  a  lim- 
itation to  his  right  heirs  or  heirs  in  tail 
(either  immediately,  without  the  interven- 
tion of  any  mean  estate  of  freehold  between 
his  freehold  and  the  subsequent  limitation 
to  his   heirs,   or   mediately,   that  is,   with 
the  interposition  of  some  such  mean  estate) , 
there   such    subsequent    limitation   to    the 
heira  or  heirs  in  tail  vests  immediately  in 
the  ancestor,  and  does  not  remain  in  con- 
tingency   or   abeyance,    with   this    distinc- 
tion: That,  where  such  subsequent  limita- 
tion is  immediate,  it  then  executes  in  the 
ancestor  and  becomes  united  to  his  particu- 
lar freehold,  forming  therewith  one  estate 
of  inheritance    in   possession;    but,   where 
such  limitation  is  mediate,  it  is  then  a  re- 
mainder vested  in  the  ancestor  who  takes 
the  freehold,  not  to  be  executed  in  posses- 
sion till  the  determination  of  the  preceding 
mean  estates." 

The  deed  of  Jonas  Nye  conveyed  to  Joseph 
Kretzer  and  Mora  Kretzer  an  estate,  as  ten- 
ants  in  common,  during  their  joint  lives, 
with  a  remainder  in  fee  to  Joseph  Kretzer. 
The  conveyance  of  Mora  Kretzer  to  Joseph 
Kretzer  vested  the  latter  with  the  whole 
titlo. 
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The  court  erred  in  sustaining  the  demur- 
rer to  the  bill,  and  the  decree  will  be  re- 
versed and  the  cause  remanded  to  the  Cir- 
cuit Court,  with  directions  to  overrule  the 
demurrer. 


SOUTH   CAROMNA   SUPREME 
COURT. 

SUSAN   A.   STEELE   et  al.,   Respts., 

V. 

ALICE   SMITH  et  al.,  Appts. 

(84  S.  G.  464,  06  S.  E.  200.) 

Deed  —  ooTenant     to     stand     seised  — 
trust. 

1.  A  deed  to  one,  his  heirs  and  assigns, 
in  trust,  to  stand  seised  and  possessed  of  a 
certain  portion  of  the  property  for  the 
use  and  benefit  of  a  certain  person  for 
life,  and  at  his  death  to  transfer  it  to 
certain  other  persons,  provided  that  the 
grantor  is  to  have  the  use  and  enjoyment 
of  the  property  during  his  lifetime,  is 
not  a  covenant  to  stand  seised  to  uses,  but 
is  an  executory  trust. 

Shelley's     Case  —  executory     trust  — 
nonapplication. 

2.  A  conveyance  in  trust,  to  stand  seised 
to  the  use  and  benefit  of  a  certain  person 
for  life,  and  at  his  death  to  transfer  the 
property  to  such  persons  as  he  shall  direct, 
or,  in  default  of  direction,  to  his  heirs  in 
fee,  does  not  vest  a  fee  in  the  first  taker, 
under  the  rule  in  Shelley's  Case,  since  it 
is  an  executory  trust. 

Same  —  statute  of   uses  —  execution   of 
fee  —  effect. 

3.  Although  in  case  of  a  conveyance  in 
trust  for  the  life  of  a  designated  person, 
and  at  his  death  to  convey  the  property  to 
his  appointees,  or  to  his  heirs  in  case  the 
appointihent  is  not  made,  the  statute  would 
execute  the  fee  in  the  heirs  immediately 
upon  the  death  of  the  life  tenant  without 
appointment,  such  estate  could  not  coalesce 
with  that  of  the  first  taker,  so  as  to  vest 
the  fee  in  him. 

(November  30,  1909.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
York  County  in  plaintiffs'  favor  in  a  suit  to 
partition  certain  lands.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Spencers  &  Dunlap  and  Wilson 
&  Wilson  for  appellants. 

Messrs.  Finley  &  Jennings  for  respon- 
dents. 

Jones,  Ch.  J.,  delivered  the  opinion  of 
the  court: 
This  appeal  involves  the  construction  of 

Note. —  See  note,  post,  963. 
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the  deed  executed  November  16,  1860,  in 
the  presence  of  three  witnesses,  by  John 
Steele,  Sr.,  to  Joseph  A.  Steele,  as  trus- 
tee, conveying  a  tract  of  494  acres  in  York 
county.  The  deed  recites  th^t  it  is  in  con- 
sideration of  love  and  affection  for  his  sons 
and  grandson  named,  and  conveys  to  Joseph 
A  Steele,  his  heirs  and  assigns  forever,  with 
covenants  of  warranty,  the  land  in  question  .- 
"in  trust  as  to  the  one  half  of  said  piece, 
parcel,  or  tract  of  land,  to  stand  seised  and 
possessed  o^  the  same,  for  the  use  and  bene- 
fit of  my  grandson,  the  above-mentioned  John 
G.  Steele,  for  and  during  the  term  of  his  nat- 
ural life;  and  at  his  death  to  transfer  and 
convey  the  same  to  such  person  or  persons 
as  he,  the  said  John  G.  Steele,  may  by  his 
will  direct,  or,  in  fault  of  such  will  and 
direction,  to  the  heirs  of  his  and  the  said 
Jolm  G.  Steele,  in  fee:  Provided,  however, 
and  the  estate  above  mentioned  is  hereby 
given  and  couve^'ed  upon  the  express  condi- 
tion and  understanding,  that  I  am  to  have 
and  continue  in  the  use  and  enjoyment  of 
said  premises  during  my  natural  life;  and 
upon  the  further  condition  that  the  said 
Joseph  A.  Steele  and  John  G.  Steele,  each 
contributing  equally,  pay  or  cause  to  be 
paid  to  my  son,  James  B.  Steele,  above  men- 
tioned, within  a  reasonable  time  after  my 
death,  the  sum  of  $1,666.66  2-3,  with  inter- 
est thereon  from  the  date  of  my  death."  It 
appears  that  the  grantor,  John  Steele,  Sr., 
died  soon  after  the  execution  of  the  deed, 
and  the  grantee,  Joseph  A.  Steele,  trustee, 
died  within  a  few  years  thereafter.  John  G. 
Steele,  the  grandson  of  the  grantor,  married 
the  plaintiff  Susan  A.  Steele  January  4, 
1866,  and  their  first-born  child,  plaintiff 
John  Atkinson  bteele,  was  born  December 
17,  1866,  and  the  remaining  plaintiffs  are 
children  of  John  G.  and  Susan  A.  Steele  sub- 
sequently born.  On  August  3,  1868,  John  G. 
Steele  conveyed  to  R.  Paterson  &  Company 
lands  embracing  the  land  in  controversy, 
and  defendants  are  in  possession,  claiming 
title  by  successive  conveyances  under  John 
G.  Steele.  John  G.  Steele  died  intestate  in 
1905. 

Plaintiffs  claim  that  John  G.  Steele  had 
only  a  life  estate,  and,  having  died  without 
executing  the  power  of  appointment  by  will, 
they  are  entitled  to  partition  of  the  land 
(now  in  the  exclusive  possession  of  defend- 
ants) as  heirs  of  John  G.  Steele  and  re- 
maindermen under  the  deed  of  John  Steele, 
Sr.  The  circuit  court  sustained  this  conten- 
tion. The  defendants-appellants  contend 
that  under  the  rule  in  Shelley's  Case  John 
G.  Steele  had  a  fee-simple  estate  in  the  land, 
which  they  acquired.  The  instrument  is 
not  a  covenant  to  stand  seised  to  use,  as 
contended  by  respondents,  as  the  fee  in 
prcrsenti  is  conveyed  to  grantee,  charged 
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with  the  usufruct  for  life  in  favor  of  the 
grantor.  Cribb  v.  Rogers,  12  S.  C.  5G4,  32 
Am.  Rep.  511;  Ellen  v.  Ellen,  16  S.  C.  141 
It  is  in   form   and  substance  an  ordinan 

■ 

deed,  conveying  real  estate  in  trust,  and 
must  be  construed  as  such.  Preston's  state- 
ment of  the  rule  in  Shelley's  Case,  as  quoted 
in  Porter  v.  Doby,  2  Rich.  Eq.  52,  i=: 
"When  a  person  takes  an  estate  of  f reek! J 
legally  or  equitably  under  a  deed,  will,  o: 
other  writing,  and  in  the  same  instrument 
there  is  a  limitation  by  way  of  remaiotler, 
either  with  or  without  the  interposition  u: 
another  estate,  of  an  interest  of  the  same 
legal  or  equitable  quality  to  his  heirs  or 
heirs  of  his  body,  as  a  class  of  persons  to 
take  in  succession  from  generation  to  gener- 
ation, the  limitation  to  the  heirs  entitles 
the  ancestor  to  the  whole  estate."  The  ease 
of  Porter  v.  Doby,  supra,  shows  that  execu- 
tory trusts  are  exempt  from  the  operation 
of  the  rule  in  Shelley's  Case,  and  that  tlie 
test  of  an  executory  trust  is  whether  the 
trustee  has  some  duty  to  perform  for  t-tr 
performance  of  which  it  is  necessary  that 
the  title  be  regarded  as  abiding  in  him.  It 
is  unnecessary  to  refer  to  the  cases  on  the 
subject.  A  number  of  them  are  mention i^l 
in  Reynolds  v.  Reynolds,  61  S.  C.  250,  Zj 
S.  E.  391. 

Appellants  concede  that  the  rule  does  not 
apply  to  trusts  which  are  strictly  executorr. 
as  where  the  trust  is  imperfectly  or  defect- 
ively declared,  or  where  same  discretion  i§ 
left  with  the  trustee,  !>at  does  apply 
where  the  trust  is  perfect  and  finally  de 
clared,  and  no  room  is  left  for  the  exerci<t^ 
of  discretion  by  the  trustee.  The  argument 
to  this  point  is  keen  and  forceful,  and  theri; 
is  some  high  authority  for  the  Tiew.  i^ut 
we  think  it  is  clear  that  the  trust  in  Ux>> 
case  is  such  an  executory  trust  as  will  pne 
vent  the  application  of  the  rule  in  Sbelle}  '5 
Case.  In  order  to  convey  the  fee  to  the  ap- 
pointee  of  the  life  tenant,  it  was  essentia : 
to  the  performance  of  his  duty  that  ti-:; 
trustee  retain  the  title  in  fee  until  it  was 
ascertained  that  there  was  default  of  »urt. 
appointment  at  the  termination  of  the  lite 
estate.  The  trust  was  not  a  perfect  trurt, 
as  it  involved  for  its  full  execution  the  exer- 
cise or  failure  to  exercise  a  discretionarT 
power  of  appointment  by  the  life  tenant. 
True,  the  discretion  was  not  directly  left  to 
the  trustee,  but  it  w^as  left  to  another,  Ir 
which  the  trustee  was  to  be  guided  in  t  .e 
event  of  its  exercise.  The  diseretionarT 
power  of  the  life  tenant  to  designate  a  b^^m.- 
ficiary  of  the  trust  by  will  necessarily  affect- 
ed the  certainty  and  completene&  of  tie 
truat,  with  respect  to  its  beneficiaries. 
Hence  the  case  clearly  falls  within  the  dej- 
nition  of  an  executory  trust  in  Perry  on 
Trusts,  §  359,  relied  upon  by  appellants  as 
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stating  the  correct  principle:  "But  in  order 
that  technical  words  may  receive  their  legal 
signification,  and  in  order  that  the  rule  in 
Shelley's  Case  may  he  applied  to  limitations 
of  equitable  estates,  the  trusts  must  be 
executed,  and  not  executory.  All  trusts 
are  executory  in  one  sense  of  the  word; 
that  is,  the  trustee  must  have  some  duty, 
either  active  or  passive,  to  perform,  so 
that  the  statute  of  uses  shall  not  execute 
tlie  estate  in  the  cestui  que  truet,  and  leave 
nothing  in  the  trustee.  But  such  is  not  the 
meaning  of  judges  when  they  speak  of  exe- 
cuted trusts  and  executory  trusts.  These 
words  refer  rather  to  the  manner  and  per- 
fection of  their  creation  than  to  the  action 
of  the  trustee  in  administering  the  prop- 
erty. Thus,  a  trust  created  by  a  deed  or 
will  so  clear  and  certain  in  all  its  terms  and 
limitations  that  a  trustee  has  nothing  to 
do  but  to  carry  out  all  the  provisions  of  the 
instrument  according  to  its  letter  is  called 
an  executed  trust.  In  these  trusts  technical 
words  receive  their  legal  meaning,  and  the 
rules  applicable  to  legal  estates  govern  the 
equitable  estates  thus  created.  On  the 
other  hand,  an  executory  trust  is  where  an 
estate  is  conveyed  to  a  trustee  upon  trust, 
to  be  by  him  conveyed  or  settled  upon  other 
trusts  in  certain  contingencies,  or  upon  cer- 
tain events,  and  these  other  trusts  are  im- 
perfectly stated,  or  mere  outlines  of  them 
are  stated,  to  be  afterwards  drawn  out  in  a 
formal  manner,  and  are  to  be  carried  into 
effect  according  to  the  final  form  which  the 
details  and  limitations  shall  take  under 
the  direction  thus  given.  They  are  called 
executory,  not  because  the  trust  is  to  be  per- 
formed in  the  future,  but  because  the  trust 
instrument  itself  is  to  be  molded  into  form 
and  perfected  according  to  the  outlines  or 
instructions  made  or  left  by  the  settlor  or 
testator." 

The  trust  in  the  case  at  bar  would  be  ex- 
ecutory with  respect  to  the  statute  of  uses. 
The  test  whether  the  trust  is  active  or  pas- 
sive is:  Has  the  trustee  any  duty  to  do  the 
performance  of  which  requires  that  the  legal 
title  shall  remain  in  him?  If  so,  the  trust 
is  active  and  executory  under  the  -statute. 
If  not,  it  is  passive  and  executed  under  the 
statute.  Holmes  v.  Pickett,  61  S.  C.  280,  29 
S.  E.  82.  The  duty  of  the  trustee  to  convey 
to  the  appointee  by  the  will  of  the  life  ten- 
ant required  that  the  trustee  hold  the  legal 
title  at  least  until  it  was  ascertained  that 
there  was  default  of  appointment.  While 
there  are  authorities  elsewhere  that  a  sim- 
ple direction  to  "convey"  in  a  trust  fully 
and  plainly  declared  does  not  make  the 
trust  executory,  the  authorities  in  this  state 
warrant  the  conclusion  that  the  duty  to 
"convey"  in  a  case  like  this  will  prevent 
the  execution  of  the  trust  in  the  remainder- 
men under  the  statute  until  after  the  death 
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of  the  life  tenant.  McCaw  v.  Galbraith,  7 
Rich.  L.  80;  Huckabee  v.  Newton,  23  S.  C. 
296;  Ayer  v.  Bitter,  29  S.  C.  136,  7  S.  E. 
53.  See  also  Wilsoh  v.  Cheshire,  1  M'Cord, 
£q.  233,  and  Holmes  v.  Pickett,  61  S.  C.  280, 
29  S.  E.  82,  which  recognize  the  duty  to  con- 
vey as  an  active  duty,  requiring  that  the 
legal  title  shall  remain  in  the  trustee,  at 
least  for  the  performance  of  the  duty  to  con- 
vey the  fee  upon  the  termination  of  the  life 
estate.  It  may  be  conceded  that  the  statute 
executed  the  use  for  life  in  the  life  tenant, 
and  that  the  equitable  estate  of  the  life 
tenant  was  thereby,  immediately  on  the  exe- 
cution of  the  deed,  transformed  into  a 
legal  estate  for  life,  with  general  power  of 
appointment  by  will,  but  it  was  necessary 
for  the  fee  to  remain  in  the  trustee  to  exe- 
cute the  trust,  dependent  on  the  contingency 
of  the  life  tenant  designating  the  beneficiary 
by  his  will.  As  the  trust  would  be  execu- 
tory under  the  statute  of  uses,  we  see  no 
good  reason  for  holding  it  not  executory 
when  considering  the  application  of  the  rule 
in  Shelley's  Case.  The  case  of  Gushing  v. 
Blake,  30  N.  J.  £q.  689,  cited  by  appellants, 
strongly  supports  their  contention,  but  in 
New  Jersey,  as  well  as  in  some  other  juris- 
dictions, it  is  held  that  the  duty  of  the  trus- 
tee to  convey  is  not  sufficient  to  render  the 
trust  executory  in  the  true  sense,  whereas 
in  this  state  such  duty  is  regarded  as  active 
and  executory,  and  the  trend  of  our  cases  is 
to  regard  that  which  is  executory  under  the 
statute  as  executory  when  considering  the 
applicability  of  the  rule  in  Shelley's  Case. 
Further,  in  order  for  the  rule  in  Shelley's 
Case  to  apply,,  the  estate  for  life  and  the 
estate  in  remainder  must  be  of  the  same 
quality,  both  legal  or  both  equitable;  other- 
wise they  cannot  coalesce.  Our  cases  show 
that  the  statute  may  execute  the  use  in 
either  the  life  tenant  for  life,  or  the  re- 
mainderman in  remainder,  according  as  it 
may  be  determined  whether  the  trustee  has 
any  active  duty  to  perform  with  respect  to 
either,  rendering  it  necessary  that  the  life 
estate  or  the  fee  should  remain  in  the 
trustee.  Howard  v.  Henderson,  18  S.  C. 
184;  Young  v.  McNeill,  78  S.  C.  160,  69  S. 
£.  986;  Breeden  v.  Moore,  82  S.  C.  639,  64 
S.  E.  604.  The  trustee  having  no  duty  to 
perform  with  respect  to  the  life  tenant  in 
this  case,  immediately  on  the  execution  of 
the  deed,  the  equitable  estate  of  the  life 
tenant  becomes  legal  by  the  "potential 
magic"  of  the  statute;  but,  it  being  neces- 
sary for  the  trustee  to  retain  the  legal  fee 
in  remainder  during  the  lifetime  of  the 
life  tenant  to  carry  out  the  purpose  of  the 
trust,  the  estate  in  remainder,  not  being  exe- 
cuted, remained  executory  and  equitable; 
hence  the  rule  in  Shelley's  Case  could  not 
apply  when  the  deed  was  delivered,  because 
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of  the  difference  in  the  quality  of  the  two 
estates.  If  we  consider  whether  the  rule 
should  apply  on  the  death  of  the  life  tenant 
without  exercising  the  power  of  appoint- 
ment, and  should  hold  that  the  statute  then 
executed  the  use  in  those  who  answered  the 
description  of  heirs  at  law  of  John  O.  Steele, 
it  would  only  follow  that  such  heirs  then 
became  vested  with  the  fee  in  remainder  as 
a  legal  estate  which  had  not  previously  coa- 
lesced with  the  estate  for  life,  and  could  not 
then  coalesce  with  an  extinct  estate.  In 
such  case  the  intention  of  the  settlor  is  not 
defeated  by  the  rule,  but  those  answering 
the  description  of  heirs  of  John  G.  Steele 
at  his  death  take,  not  by  inheritance  from 
the  ancestor,  but  as  purchasers  \mder  the 
grant  of  John  G.  Steele,  Sr.^  In  accordance 
with  the  manifest  intention  of  the  grantor. 
The  judgment  of  the  Circait  Court  is  af- 
affirmed. 


ILIilXOIS    SUPREME    COURT. 

WILLIAM  E.  WARD  et  aL 

V. 

BENJAMIN  TODD  et  al. 


LOUISE   M.   BUTLER  et  al.,   Impleaded, 

etc.,  Appts. 

(239  lU.  462,  88  N.  E.  189.) 

Will  — Shelley's  Oase  —  divisioii  of  es- 
tate. 

A  devise  of  real  estate  to  testator's  wife 
for  life,  and  after  her  death  one  half  of 
the  fee  to  her  heirs  and  the  other  half 
to  another  person  named,  gives,  under  the 
rule  in  Shelley's  Case,  a  fee  to  half  the  es- 
tate to  testator's  widow. 


(April  23,  1909.) 

APPEAL  by  defendants  Louise  M.  Butler 
et  al.  from  a  judgment  of  the  Cir- 
cuit Court,  for  St.  Clair  County  in  plaintiffs' 
favor  in  an  action  brought  to  partition  cer- 
tain real  estate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  L.  P.  Zerweck  and  Dill  & 
Pflngsten,  for  appellants: 

The  rule  in  Shelley's  Case  is  not  a  rule 
of  interpretation,  but  a  rule  of  property, 
and  must  prevail  whenever  a  devise,  by  the 
terms  of  the  will,  falls  within  it,  regard- 
less of  the  otherwise -expressed  intention  of 
the  testator. 

Deemer  v.  Kessinger,  206  111.  62,  69  N.  E. 
28;    Engelthaler    v.    Engelthaler,    196    III. 

Note.  —  See  note,  post,  963, 
29  L.R.A.(N.S.) 


230,  63  N.  E.  669;  Vangieaon  t.  Henderson, 
160  111.  119,  36  N.  E.  974;  Carpenter  t. 
Van  Olinder,  127  111.  42,  2  L.R.A.  455,  11 
Am.  St.  Rep.  92,  19  N.  E.  868;  Hageman 
V.  Hageman,  129  111.  164,  21  N.  E.  814: 
Ewing  V.  Barnes,  156  111.  61,  40  N.  £.  325, 
Davis  V.  Sturgeon,  198  IlL  520,  64  N.  £. 
1016;  Rissman  v.  Wierth,  220  IlL  187,  110 
Am.  St.  Rep.  243,  77  N.  E.  108. 

The  application  of  the  rule  in  Shelley's 
Case  does  not  depend  on  the  quantity  of 
the  estate  given  to  the  ancestor^  but  upon 
the  estate  devised  to  the  heirs. 

Rissman  v.  Wierth,  220  111.  181,  110  Am. 
St  Rep.  243,  77  N.  E.  108;  Carpenter  v.  Van 
Olinder,  127  HI.  47,  2  L.ILA.  455,  11  Adl 
St  Rep.  92,  19  N.  E.  868;  Deemer  r.  Kes 
singer,  supra;  Hageman  y.  Htigeman,  129 
111.  168,  21  N.  E.  814. 

Under  the  will,  the  widow  took  an  undi- 
vided half  in  fee  simple. 

Carpenter  ▼.  Van  Olinder,  127  lU.  63,  2 
L.R.A.  455,  11  Am.  St  Rep.  92,  19  N.  E. 
868;  Preston,  Estates,  pp.  321-334;  Baker 
V.  Scott,  62  IlL  91. 

Mr.  James  O.  Miller,  for  appellees  Ward 
et  al.: 

The  wife  was  entitled  by  the  terms  of  the 
will  to  a  life  estate  only. 

Jackson  ex  dem.  Livingston  ▼.  Robisft. 
16  Johns.  588;  Girard  Life  Ina.  &  T.  Co,  t. 
Chambers,  46  Pa.  490,  86  Anu  Dec  513; 
Andrews  v.  Brumfield,  32  Miss.  115. 

The  nature  of  the  use  intended  by  the  de- 
visor to  be  made  of  the  property  devised 
will  define  the  estate  given,  and  if  it  be 
given  for  the  purpose  of  subsistence  of  tk<; 
devisee,  as  where  provision  is  made  for 
the  wife  of  the  donor,  the  right  to  use  tri-e 
property  is  in  the  nature  of  a  power  rather 
than  an  ownership,  and  a  devise  over  wonii 
be  good  as  an  executory  devise. 

Upwell  V.  Halsey,  1  P.  Wms.  652;  S-ir- 
man  v.  Surman,  5  Madd.  Ch.  123;  Smith  \. 
Bell,  6  Pet.  68,  8  L.  ed.  322;  Watkin^ 
Descents,  2d  ed.  241;  2  Washb.  Real  Prop. 
4th  ed.  599. 

In  order  to  bring  the  rule  in  Sher«eT's 
Case  into  operation,  the  heirs  who  are  t*' 
take  the  subsequent  estate  must  be  dedum 
exclusively  from  the  person  who,  as  ancestor, 
takes  the  prior  freehold. 

25  Am.  &  Eng.  Ene.  Law,  p.  645;  Flour- 
noy  V.  Flournoy,  1  Bush,  515. 

Where  the  circumstances  take  a  ease  out 
of  the  letter  of  the  rule  of  property  i 
Shelley's  Case,  the  rule  becomes  subeerrier.: 
to  the  intention  of  the  testator. 

Anderson  v.  Jackson,  16  Johns.  3S^.  > ! 
Am.  Dec.  330;  Fosdick  v.  Cornell,  1  Johrs.  ^ 
440,  3  Am.  Dec.  340;  Jackson  ex  dem.  Bciv-  j 
man  v.  Christman,  4  Wend.  277. 

Mr.  Fred  B.  Merrills  for  appellees  Xcdi 
et  aL 
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Hand,  J.,  delivered  the  opinion  of  the 
court: 

lliis  was  a  bill  in  equity,  filed  in  the  cir- 
cuit court  of  St.  Clair  county,  for  the  par- 
tition of  an  80-acre  farm  situated  in  said 
county,  of  which  Jackson  Todd  died  seised, 
between  the  heirs  at  law  of  Martha  A.  Todd, 
deceased,  the  widow  of  Jackson  Todd,  and 
the  heirs  at  law  of  Nathan  Todd,  deceased,  a 
brother  of  Jackson  Todd.     The  bill  alleged 
that  the  undivided  one  half  of  said  premises 
belonged  to  the  heirs  of  Nathan  Todd,  de- 
ceased, in  equal  parts  (naming  said  heirs), 
and  that  the  undivided  one   half   of   said 
premises  belonged  to  the  heirs  of  Martha 
A.  Todd,  deceased,  in  equal  parts   (naming 
said  heirs).     Louise  M.  Butler  and  Kath- 
erjn  S.  Ziegler  (formerly  Katheryn  Sharp), 
two   of    the    heirs    of    Martha    A.    Todd, 
answered  the  bill,  and  filed  a  cross  bill,  in 
which  they  alleged  they  were  the  owners  in 
fee,  in  equal  parts,  of  the  undivided  one-half 
part  of  said  premises  as  devisees  under  the 
will  of  Martha  A.  Todd,  deceased,  and  that 
the  heirs  of  Nathan' Todd,  deceased,  were  the 
owners  of  the  undivided  one  half  of  said 
premises,    and    that    the    heirs    of   Martha 
A,  Todd,  other  than  themselves,  had  no  in- 
terest in  said  premises.    The  case  was  tried, 
aud  a  decree  was  entered  dismissing  said 
cross  bill  for  want  of  equity,  and  a  decree 
of  partition  was  entered,  ordering  partition 
of  paid  premises  according  to  the  prayer  of 
the  original  bill,  from  which  decree  Louise 
M.   Butler  and   Katheryn   S.   Ziegler   have 
prosecuted  this  appeal. 

Jackson  Todd  and  Martha  A.  Todd  each 
iied  testate,  and  Nathan  Todd  died  intes- 
tate prior  to  the  death  of  Martha  A.  Todd. 
Ihe  provisions  of  the  will  of  Jackson  Todd, 
to  far  as  they  are  involved  herein,  read  as 
'ollows : 

"Second.  I  devise  to  my  beloved  wife 
111  my  real  estate  during  her  life,  to  use 
tnd  lease  the  same,  and  after  paying  the 
axes  that  may  accrue  thereon,  to  apply  the 
lurplus  for  her  support  and  for  her  use  and 
<nefit,  as  she  may  think  proper. 

"Third.  On  the  death  of  my  wife  I  di- 
ect  that  her  heirs  have,  in.  fee  simple,  the 
ndivided  half  of  said  real  estate,  and  my 
rother,  Nathan  Todd,  the  other  undivided 
air  thereof,  to  him  and  his  heirs  forever. 
'Fourth.  In  case  my  said  wife  is  unable 
t>  lease  advantageously  my  said  real  estate, 
r  if  from  any  cause  she  thinks  proper,  she 
)  hereby  authorized  to  sell  and  convey  said 
?al  estate  in  fee  simple,  and  during  her 
fe  to  apply  to  her  own  use  the  interest 
f  the  proceeds  of  such  real  estate,  and 
t  her  death  the  principal  sum  realized  by 
ich  nale  shall  go  one  half  to  her  heirs  and 
le  other  half  to  the  said  Nathan  Todd' or 
IS  heirs,  if  he  dies  before  my  wife." 
)  L.R.A.(N.S.) 


And  the  provisions  of  the  will  of  Mar- 
tha A.  Todd,  so  far  as  they  are  involved 
herein,  read  as  follows: 

"Third.  I  devise  to  my  two  nieces,  Louise 
M.  Butler  and  Katheryn  K.  Sharp,  to  be  di- 
vided equally  between  them,  my  undivided 
half  of  the  real  estate  bequeathed  me,  aa 
per  clause  three  (3)  of  the  last  will  and 
testament  of  my  late  husband,  Jackson 
Todd. 

"Fourth.  In  case  the  real  estate  is  sold 
before  my  death,  I  direct  that  one  half  of 
the  principal  sum  realized  by  such  sale 
shall,  as  per  clause  four  (4)  of  the  last  will 
and  testament  of  my  late  husband,  Jackqpn 
Todd,  be  equally  divided  between  my  two 
nieces,  Louise  M.  Butler  and  Katheryn  K. 
Sharp." 

The  appellants  contend  that  the  provisions 
of  the  will  of  Jackson  Todd,  hereinbefore 
set  forth,  fall  within  the  rule  in  Shelley's 
Case,  and  that  Martha  A.  T«dd  took  the 
fee  to  the  undivided  one  half  of  said  80- 
acre  farm,  and  that  the  title  to  said  undi- 
vided one  half  of  said  farm  vested  in  them, 
upon  the  death  of  Martha  A.  Todd,  by  vir- 
tue of  the  provisions  of  the  will  of  Martha 
A.  Todd.  It  has  been  repeatedly  held  by  this 
court  that  the  rule  in  Shelley's  Case  is  in 
force,  in  this  state  as  a  rule  of  property ; 
and  that,  in  determining  whether  it  applies 
to  a  given  case,  its  application  does  not  turn 
upon  the  quantity  of  the  estate  intended 
to  be  given  to  the  ancestor,  but  upon  the 
nature  of  the  estate  intended  to  be  given  to 
the  heirs  (Vangieson  v.  Henderson,  160  111. 
110,  36  N.  E.  974) ;  and  it  has  often  been 
said  that  the  rule  established  in  that  case 
often  defeats  the  intention  of  the  testator 
(Carpenter  v.  Van  Olinder,  127  111.  42,  2 
L.R.A.  455,  11  Am.  St.  Rep.  92,  19  N.  E. 
868;  Hageman  v.  Hageman,  129  111.  164,  21 
N.  E.  814;  Wolfer  v.  Hemmer,  144  111.  554, 
33  N.  £.  751 ;  Ewing  v.  Barnes,  156  111.  61, 
40  N.  E.  325).  In  Fowler  y.  Black,  136  111. 
303,  375,  11  L.R.A.  670,  26  N.  E.  596,  597, 
it  was  said:  "This  rule  is  said  to  be  a 
rule  of  property  which  overrides  even  the  ex- 
pressed intention  of  the  testator  or  grantor 
that  it  shall  not  operate,  or  which  rather 
raises*  a  conclusive  presumption  that,  where 
a  devise  or  grant  is  made  to  a  man  and  his 
heirs,  the  testator  or  grantor  intends  to  use 
the  word  'heirs'  as  a  word  of  limitation,  and 
not  of  purchase."  In  Carpenter  y.  Van 
Olinder,  supra,  on  page  47  of  127  111.  the 
following  language  is  quoted  from  Preston 
on  Estates,  with  approval :  "Neither  the  ex- 
press declaration,  first,  that  the  ancestor 
shall  have  an  estate  for  his  life  and  no 
longer;  nor,  secondly,  that  he  shall  have 
only  an  estate  for  life  in  the  premises,  and 
that  after  his  decease  it  shall  go  to  his  heirs 
of  his  body,  and,  in  default  of  such  heirr 
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vest  in  the  person  next  in  remainder,  and 
that  the  ancestor  shall  have  no  power  to 
defeat  the  intention  of  the  testator;  nor, 
thirdly,  that  the  ancestor  shall  be  tenant 
for  his  life,  and  no  longer,  and  that  it  shall 
not  be  in  his  power  to  sell,  dispose,  or  make 
away  with  any  part  of  the  premises  .  .  . 
will  change  the  word  'heirs'  into  a  word  of 
purchase/'  In  Ryan  v.  Allen,  120  111.  648, 
653,  12  N.  E.  65,  66,  the  rule  was  thus  an- 
nounced :  'That  where  the  ancestor,  by  any 
gift  or  conveyance,  taketh  an  estate  of 
freehold^  and  in  the  same  gift  or  convey- 
ance  an  estate  is  limited,  either  mediately 
or « immediately,  to  his  heirs,  in  fee  or  in 
tail,  'the  heirs'  are  words  of  limitation  of 
the  estate,  and  not  words  of  purchase.  The 
remainder  is  immediately  executed  in  pos- 
session in  the  ancestor  so  taking  the  free- 
hold." 

In  this  case,  Jackson  Todd,  by  the  third 
paragraph  oli  his  will,  gave  to  his  wife, 
Martha  A.  Todd,  the  use  of  said  80-acre 
farm  during  her  natural  life,  which  created 
in  her  a  freehold  estate  (Ryan  v.  Allen, 
Bupra),  and  by  the  provisions  of  his  will, 
on  the  death  of  Martha  A.  Todd,  he  gave  to 
her  heirs  the  undivided  one  half  of  said 
farm,  and  to  his  brother,  Nathan  Todd,  and 
his  heirs,  the  other  undivided  half  of  said 
farm.  We  think  it  clear,  if  Jackson  Todd 
had  given  the  entire  farm  to  the  heirs  of 
Martha  A.  Todd  upon  her  death,  all  must 
concede  that  Martha  A.  Todd  would,  upon 
the  probate  of  the  will  of  Jackson  Todd, 
have,  under  the  rule  announced  in  Shelley's 
Case,  become  immediately  seised  in  fee  of 
said  80-acre  farm. 

In  Baker  v.  Scott,  62  111.  86,  the  testator 
divided  his  lands  into  three  parts.  As  to 
one  part  he  provided:  "It  is  my  desire 
that  my  daughter,  Mary  Sophia,  shall  re- 
ceive so  much  of  her  share  of  the  rents  and 
profits  as  shall  be  necessary  for  her  edu- 
cation until  she  is  twenty-three  years  of 
age,  after  which  she  may  come  into  pos- 
session of  the  full  amount  of  rents  and 
profits,  the  principal  to  descend  to  her 
heirs," — and  it  was  held  that  said  daughter 
took  the  fee.  In  Wicker  y.  Ray,  118  111. 
472,  8  N.  £.  835,  the  testator  devised  the 
undivided  one  fourth  of  his  estate  to  his 
daughter  for  life,  at  her  death  to  go  to  her 
heirs  forever.  It  was  held  the  daughter 
took  an  estate  in  fee.  In  Carpenter  v.  Van 
Olinder,  supra,  the  testator  devised  his 
estate  to  his  three  daughters,  each  an  un- 
divided one  third,  providing  that  none  of 
his  real  estate  should  be  sold,  "but  be  kept 
sacred  for  their  heirs."  It  was  held  the 
daughters  took  the  estate  in  fee  simple,  as 
tenants  in  common.  In  Ryan  v.  Allen, 
supra,  the  testatrix  provided:  "I  give  and 
bequeath  to  my  stepson,  Omar  II.  Allen,  the 
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use  or  rents  accruing  from  my  house,  and 
1  acre  of  land  that  the  said  house  sUDds 
upon,   after   his   father's   decease,   provided 
his    father    does   not    sell    said     property, 
which   privilege  I  grant   him,   provided  it 
is  necessary  for  his  maintenance.     After  thv 
said  Omar  H.  Allen's  decease,  the  said  house 
and  land  is  to  go  to  his  nearest  heirs."   it 
was  held  Omar  H.  Allen  took  the  fee.    Id 
Deemer  v.  Kessinger,  206  IlL  57,  69  K.  L 
28,  the  testator  provided:     *'I  give  and  be- 
queath   to    my    son,    William    L.    Deemer, 
and  to  his  lawful  heirs,  the  following  de- 
scribed  lands,"   and   by   a   codicil    to  said 
will:      "In   regard   to   former   will,  in  It 
quest  to  my  son,  William  L.  Deemer,  I  de- 
sire to  change  to  read,  to  wit:      That  he 
shall  have  use,  benefit,  and  control  of  [same 
lands   described   in   foregoing   provision  of 
willj  during  his  lifetime  only,  and  that  at 
his  death  said  lands  shall  go  to  his  lawful 
heirs," — and     it     was     held     William    L 
Deemer  took  the  fee. 

The    question    here,    then,     arises:     tlie 
testator   having  given   Martha   A.    Todd  a 
life  estate  in  the  whole  80-acre  farm,  ani 
only  given  one  half  thereof  to   her  hein, 
is  the  rule  in  Shelley's  Case  defeated  in  its 
application  to  the  half  of  the   farm  giYen 
to  Martha  A.  Todd  and  her  heirs,  by  rcasjL 
of  the  fact  that  the  other  half  of  the  farm 
is  given  to  Jackson  Todd's  brother,  Nathaa 
Todd,  and  his  heirs,  instead  of  to  the  heir& 
of  Martha  A.  Todd,  in  whom   he  had  cre- 
ated a  life  estate  ia  the  entire  farm?    In 
the  Baker  Case,  which  is  a  leading  ca^ 
the  court  undertook  to  state  the  requisites 
of  the  rule,  and  it  was  there  pointed  out 
that  four  things  must  concur  in  order  that 
the  rule  may  apply,  and  the  fee  title  to  tbe 
estate  vest  in  the  life  tenant  named  in  the 
will  or  grant:      (1)   There  must  be  a  lii^ 
estate, — a  freehold;    (2)    there   must  be  a 
limitation   of  the   remainder   to    the   heirs 
or     heirs     of     the     body     of     the     persoc 
taking  the  freehold  estate;    (3)    the  free- 
hold   estate    and    the    remainder    must   te 
created  by  the   same  instrument,    deed,  cr 
will;  and  (4)  the  interest  given  must  be  cf 
the  same  quality, — that  is,  the  freehold  ac:: 
the  remainder  must  be  both  legal  or  boi'j 
equitable  estates.     All  these  requisites  axe 
found  in  this  case:      (1)    Martha  A.  Xo«il 
was  given  a  life  estate — ^that  is,  a  freeholi 
estate — in   the  entire  farm;     (2)     the    re 
mainder  in  one  half  of  the  farm  was  limitc*-. 
to  the  heirs  of  Martha  A.  Todd;     (3i    tK- 
freehold  in  the  entire  farm  and  the  remain- 
der in  half  of  the  farm  were  both  create- 
by  the  same  instrument, — ^that  ia,   by   ti« 
will  of  Jackson  Todd, — and  i4)  the  fre^»W. 
in  the  entire  farm  given  to  Martha  A.  l'(^d< 
an'd  the  remainder  in  half  of  the  farm  giv%£ 
to  her  heirs  were  both  legal  estates. 
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The  appellees  urge,  however,  that  a  fifth 
requisite  must  be  found  before  the  applica- 
tion of  the  rule  can  be  invoked,  viz.,  the 
estate  given  to  the  heirs  must  be  of  the 
same  quantity  as  that  given  to  the  ancestor; 
that  is,  if  a  freehold  is  given  in  the  entire 
estate,  a  remainder  in  one  half  thereof  can- 
not be  given  to  the  heirs  of  the  party  in 
whom  the  freehold  rests,  and  the  residue  in 
the  other  half  given  to  a  stranger,  without 
destroying  the  application  of  the  rule.  The 
solicitors  for  the  appellees  have  not  been 
able,  nor  have  we  been  able,  after  diligent 
search,  to  find  any  text-writer  or  adjudicat- 
ed case  where  such  limitation  upon  the  ap- 
plication of  the  rule  has  been  recognized. 
Nor  do  we  think  the  element  of  quantity 
of  estate  a  logical  requisite  of  the  appli- 
cation of  the  rule.  In  the  Baker  Case  it  is 
said:  "One  of  the  principal  reasons  for 
establishing  this  rule  was  to  prevent  the 
abeyance  or  suspension  of  the  inheritance.*' 
It  is  conceded  that  the  title  to  the  half  of 
the  estate  given  to  Nathan  Todd  vested  in 
him  immediately  upon  the  death  of  Jack- 
son Todd.  The  title  to  the  fee  of  that 
portion  of  the  farm  was  not,  therefore,  in 
abeyance  or  suspension  during  the  life  of 
Martha  A.  Todd,  and  the  reasons  for  the 
establishment  of  .the  rule  could  therefore 
only  logically  be  invoked  as  to  the  half  of 
the  farm  which  he  did  not  take,  the  fee  of 
which  would  remain  in  abeyance  or  sus- 
pension until  the  death  of  Martha  A.  Todd, 
as  during  her  life  she  would  have  no  heirs, 
if  the  rule  was  not  applied  to  that  part  of 
the  farm.  If,  however,  the  rule  is  applied 
to  the  half  of  the  farm  which  was  given  to 
the  heirs  of  Martha  A.  Todd,  the  entire 
estate  in  that  part  of  the  farm  would  vest 
immediately  in  Martha  A.  Todd,  and  the 
title  to  no  part  of  the  farm  would  remain 
in  abeyance  or  suspension;  one  half  thereof 
being  vested  in  Nathan  Todd,  and  the  other 
half  vested  in  Martha  A.  Todd  in  fee. 

As  the  requisites  of  the  application  of  the 
rule  as  to  the  half  given  to  Martha  A. 
Todd  and  her  heirs  are  all  present,  and  by 
applying  the  rule  the  entire  estate  would 
vest  immediately  upon  the  death  of  Jackson 
Todd,  and  the  principal  reasons  for  estab- 
lishing the  rule  would  be  fully  satisfied, 
and  the  law,  which  favors  the  vesting  of 
estates,  be  complied  with,  we  are  disposed 
to  hold  that  the  devise  to  Martha  A.  Todd 
and  her  heirs,  as  to  the  portion  of  the 
estate  which  was  not  devised  to  Nathan 
Todd  in  fee,  falls  within  the  application  of 
the  rule  established  in  Shelley's  Case,  the 
result  of  which  holding  is  that  Martha  A. 
Todd  took  the  fee  to  the  undivided  one  half 
of  said  farm,  and  that  Nathan  Todd  took 
the  fee  in  the  other  half  of  said  farm,  sub- 
ject to  her  life  estate,  and  the  title  to  tlie 
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undivided  half  of  th6  farm  held  in  fee  by 
Martha  A.  Todd  under  the  provisions  of 
her  will,  upon  her  death,  passed  to  the 
cross  complainants,  Louise  M.  Butler  and 
Katheryn  S.  Ziegler. 

The  decree  of  the  Circuit  Court  will  be 
reversed,  and  the  cause  remanded  to  that 
court  for  further  proceedings  in  accordance 
with  the  views  herein  expressed. 


NEW   JERSEY   COURT   OF   ERRORS 
AND  APPEALS. 

NEWTON    PEER,    Exr.,    etc,    of 

Jacob  N.  Peer,  Deceased, 

v. 

MARTIN   HENNION 

and 

ROBERT  LUCAS,  Plff.  in  Err. 

(77  N.  J.  L.  693,  76  Atl.  1084.) 

Will  —  construction  —  Shelley's    Gasoi 

A  testator,  after  devising  certain  pieces 
of  land  to  his  daughter  Catherine,  provided 
thus:  "The  said  lands  heretofore  given  by 
me  to  my  daughter  Catherine  are  given 
for  and  during  her  natural  life;  and  after 
her  decease  I  do  give  and  devise  the  said 
lands  to  such  person  or  persons  as  shall 
be  her  heir  or  heirs  of  land  held  by  her  in 
fee  simple."  Held,  that  the  words  "heir 
or  heirs"  are  designatio  peraonarum  who 
should  take  the  remainder;  that  those  per- 
sons do  not  take  by  descent  as  heirs  of 
Catherine,  but  take  by  purchase  from  the 
testator;  that  the  rule  in  Shelley's  Case 
does  not  apply;  and  that  Catherine  takes 
only  an  estate  for  life. 

(June   15,    1909.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  in  plaintiff's  favor  in  an 
action  brought  to  establish  title  to  certain 
real  estate  to  which  plaintiff  alleged  title 
under  the  will  of  Jacob  N.  Peer,  deceased. 
Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  Charlton  A.  Reed,  with  Mr. 
Jushua  R.  Salmon  and  Robert  Lucas, 
for  plaintiff  in  error: 

The  rule  in  Shelley's  Case  is  of  such  force 
that  though  the  estate  is  expressly  limited 
for  life  to  the  first  taker,  and  it  appears 
from  the  whole  will  that  the  testator  only 
intended  the  first  taker  to  have  an  estate 
for  life,  yet  he  would  take  a  fee,  unless  it 
appears  that,  in  the  use  of  the  word 
"heirs,"  the  testator  intended  to  use  it  in 
some  other  than  its  technical  sense. 

Lippincott  v.  Davis,  59  N.  J.  L.  241,  28 


Headnote  by  Reed,  J. 
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Note.  —  See  note,  post,  963, 
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Atl.  587;  Martling  v.  Martling,  65  N.  J. 
Eq.  782,  39  Atl.  203. 

The  words  in  the  devise,  "and  after  her 
decease  I  do  give  and  devise  the  said  lands," 
do  not  show  that  the  remainder  was  to  pass 
by  direct  gift  from  the  testator  to  the  heirs 
of  the  person  to  whom  the  prior  freehold 
estate  is  given. 

Lamprey  v.  Whitehead,  64  N.  J.  Eq.  408, 
54  Atl.  803.  . 

Mr.  Elmer  King,  with  Messrs.  Vree- 
lend,  King,  Wilson,  &  Llndabury,  for 
defendant  in  error: 

If,  in  defining  the  qualifications  of  the 
remaindermen,  the  testator  intended  to 
describe  and  point  out  the  persons  who 
were  to  take  by  direct  gift  from  himself, 
then  the  rule  in  Shelley's  Case  does  not  ap- 
ply, and  testator's  daughter  Catherine 
would  take  only  a  life  estate. 

Zane  v.  Weintz,  66  N  J.  Eq.  217,  56  Atl. 
641 ;  Hargrave's  Law  Tracts,  674,  576 ;  Doe 
ex  dem.  Gallini  v.  Gallini,  5  Barn.  &  Ad. 
621 ;  Kennedy  v.  Kennedy,  29  N.  J.  L.  187. 

Reed,  J.,  delivered  the  opinion  of  the 
court : 

The  judgment  brought  up  by  this  writ 
of  error  was  entered  upon  the  finding  of  the 
trial  judge  in  an  action  brought  in  the 
supreme  court,  a  jury  having  been  waived 
by  the  parties.  The  action  was  for  tres* 
pass  quare  clauBum  fregit,  and  involved  the 
right  of  possession  flowing  from  title  to  the 
locus  in  quo.  The  solution  of  the  question 
of  title  rests  upon  the  construction  to  be 
given  to  a  clause  in  the  will  of  one  Jacob 
N.  Peer.  Jacob  N.  Peer  died,  leaving  a 
daughter,  Catherine.  To  this  daughter  he 
devised,  with  other  property,  the  locus  in 
quo.  Catherine  died,  having  by  her  will 
devised  the  same  to  Robert  Lucas,  a  de- 
fendant, the  other  defendant  claiming  pos- 
session as  the  licensee  of  Lucas.  The  de- 
fendants, therefore,  claim  under  the  de- 
vise by  Catherine.  The  plaintiff's  claim 
under  the  will  of  Jacob  N.  Peer;  they  in- 
sisting that  Catherine  took  only  an  estate 
for  life  in  the  locus  in  quo  under  the  will 
of  her  father,  and  that  after  her  death  the 
property,  by  the  terms  of  that  instrument, 
became  theirs  as  devisees  designated  in  the 
will  of  Jacob  N.  Peer  to  take  the  property 
after  the  death  of  Catherine.  The  pro- 
visions of  the  will  of  Jacob  N.  Peer  to  be 
construed  are  substantially  as  follows: 
The  testator  first  gives  to  his  daughter 
Catherine  certain  parcels  of  land,  includ- 
ing the  property  in  question,  in  general 
terms.  Then  follows  this  clause:  "The 
said  lands  hereinbefore  given  by  me  to  my 
daughter  Catherine  are  given  for  and  dur- 
ing her  natural  life;  and  after  her  de- 
cease I  do  give  and  devise  the  said  lands  to 
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such  person  or  persons  as  shall  be  her  heir 
or  heirs  of  land  held  by  her  in  fee  simple." 
The  plaintiff  represents  the  interest  of 
Jacob  N.  Peer,  being  one  of  those  irho,  in 
the  language  of  the  above  claufie,  wu,  at 
the  time  of  the  death,  of  Catherine,  her  heir 
of  lands  held  by  her  in  fee  simple.  The  it 
fendants,  as  has  been  stated,  represent 
whatever  interest  Catherine  took  under  hei 
father's  will. 

That  the  intention  of  the  testator  iras 
that  Catherine  should  take  a  life  estau 
only  is  manifest.  Tlie  testator  savs  so  in 
express,  unequivocal  language.  That  the 
testator's  intention  was  that  the  property 
after  her  death  should  go  to  the  class  of 
which  Jacob  N.  Peer  was  one  is  equally 
manifest.  The  testator  says  so  in  clear, 
unambiguous  language.  The  court,  in  its 
judgment  below,  effectuated  this  clear 
testamentary   intention. 

But  it  is  insisted  by  the  plaintiff  in  error 
that,  by  a  certain  judicial  rule  of  construc- 
tion, known  as  the  rule  in  Shelley's  Ca*<t 
the  actual  testamentary  intention  is  of  no 
account,   as  the  courts   have  fixed  a  cob- 
structive  intention  upon  a  grant  or  derise 
couched  in  the  language  employed  by  tbe 
testator  in  this  case.    The  rule  in  Shelkn 
Case,  as  defined  by  law  writers  and  judges 
need  not  be  now  restated.    The  purport  of 
the  rule,  in  the  language  of    Mr.   Justice 
Depue,  employed  in   hia   opinion  deliverei 
in  Martling  v.  Martling,  in  this  court,  m 
N.  J.  Eq.  771,  782,  39  Atl.  203,  204,  is  stal- 
ed to  be  this:     ''Where  lands  are  given  to 
A  for  life,  with  a  limitation    over  of  as 
estate,    which    in    terms    is  expressed  to 
be    given     to     his     heirs,     the    estate   of 
the      ancestor,      though      expressly     givea 
for    life,    is    by    force    of    this    rule  en- 
larged to  a  fee;  the  remainder  over  beis* 
executed    immediately     in     the    ancestor.'* 
Therefore,  when  it  appears  that  there  is  « 
grant  or  devise  of  .a  freehold  estate  to  a 
person  for  life,  with  a  limitation  over  to 
the  heirs  of  that  person,  the  rule  appl:^ 
as  a  rule  of  property.     It  does  not  nuttirr 
that   it   appears   that   the   testator  or  t^ 
grantor  meant  that  the  rule  should  not  ap- 
ply,   or    that    he    asserts    that    the  vi-^r 
"heirs"  shall  be  words  of  purchase,  or  titif 
the  tenant  for  life  shall  in  no  case  eome^ 
a   greater  estate,  nevertheless  the  rule  i> 
Shelley's  Case  is  controlling.    To  epitomia 
the  words  of  Mr.  Hargraves:     When  it  i! 
once    settled    that    the    testator   has  used 
words   of   inheritance    according    to    thfil 
legal  import;  has  applied  them  inteoti*'sal 
ly  to  comprise  the  whole  line  of  heirs  of 
tenant  for  life;   has  really  made  him  tb 
terminus  or  ancestor  by  reference  to  »bo 
the  succession  is  to  be  regulated, — it  is  i 
material    whether    the    testator   meant  t 
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avoid  the  rule  or  not.  On  the  other  hand, 
before  the  rule  in  Shelley's  Case  can  be 
brought  into  play,  it  must  appear  that  the 
condition  upon  which  the  rule  rests  exists. 
One  of  these  conditions  is  that  the  testator 
when  using  the  teem  "heirs"  employed  the 
words  of  inheritance  according  to  their 
legal  import,  and  made  the  tenant  for  life 
the  ancestor  by  reference  to  whom  the« 
succession  is  to  be  regulated.  What  the 
testator  meant  by  "heir  or  heirs''  should  be 
first  adjusted,  without  the  least  reference 
to  the  thought  of  the  rule  in  Shelley's  Case. 
Hargrave's  Law  Tracts,  674,  676.  The 
word  "heirs"  following  an  estate  of  freehold 
indicates  succession  to  the  estate  of  the 
ancestor  by  his  descendant;  but  it  may  be 
a  succession  by  descent  creating  an  estate 
in  fee  or  in  tail  in  the  ancestor;  or  the 
selection  of  those  persons  who,  by  the 
canons  of  descent,  would  be  heirs,  as  a  mere 
descripiio  peraonarum  of  the  object  of  the 
testator's  bounty,  in  which  event  the  heirs 
take  by  purchase.  Martling  v.  Martling, 
supra. 

The  question,  then,  is  whether  the  words 
"heir  or  heirs"  were  used  by  Jacob  N.  Peer 
for  the  purpose  of  limiting  the  estate  given 
to  Catherine  to  her  heirs  as  heirs,  or  were 
used  to  point  out  those  persons  who  were 
to  take  the  property  after  Catherine's  death 
under  his  will.  If  the  testator  in  the 
present  case  had  said  "after  her  (Cath- 
erine's) death  I  do  give  and  devise  the  said 
land  to  her  heirs,  it  would  have  unmis- 
takably created  a  fee  in  Catherine  under  the 
rule  in  Shelley's  Case;  but  the  devise  was 
not  to  her  heirs.  The  devise  of  the  re- 
mainder was  to  certain  persons,  to  be 
ascertained  at  .the  time  of  Catherine's 
death.  These  persons  were  to  be  ascer- 
tained by  a  standard  erected  by  the 
testator;  namely,  by  discovering  who  were, 
at  the  time  of  Catherine's  death,  the  per- 
sons who  would  be  her  heirs  of  land  held 
by  her  in  fee  simple.  This  language  of  the 
testator  seems  to  indicate  that  the  persons 
to  whom  the  remainder  was  devised  were 
to  take  by  purchase  from  the  testator '  him- 
self, and  not  by  descent  from  Catherine,  the 
life  tenant. 

Again,  there  seems  to  be  significance  in 
the  fact  that  the  testator,  after  declaring 
that  Catherine's  interest  should  endure  dur- 
ing her  natural  life,  should  then  employ  the 
words:  "I  do  give  and  devise  the  said 
land  to  such  persons,"  etc.  While  it  is 
true  that  if  the  devise  had  been  to  the  heirs 
of  Catherine,  the  employment  of  these 
words  would  not  have  been  significant,  yet, 
used  as  they  are,  as  a  separate  devise  to 
certain  designated  persons,  it  would  seem 
to  indicate  that  the  testator  was  creating 
a  remainder  by  purchase. 
29  L.R.A.(N.S.) 


We  are  of  the  opinion  that  the  testator 
used  the  words  "heir  or  heirs"  as  designaiio 
personarufn  who  should  take  the  remain- 
der; that  those  persons  did  not  take  by 
descent  as  heirs  of  Catherine,  but  by  pur- 
chase from  the  testator;  that  the  rule  in 
Shelley's  Case  does  not  apply;  and  that 
Catherine  took  an  estate  for  life  only. 

The  judgment  should  be  affirmed. 


IOWA  SUPREME  OOURT. 

LEON  F.  WESTCOTT  et  al 

V. 

F.  L.  MEEKER  et  al.,  Appts. 

(—  Iowa,  — ,  122  N.  W.  964.) 

Shelley's  Gase  —  will  —  effect  on  inten- 
tion. 

1.  The  rule  in  Shelley's  Case,  in  its  ap- 
plication to  wills,  will  not  be  permitted  to 
override  the  intention  of  the  testator  clear- 
ly expressed  by  language  indicating  his  pur- 
pose that  the  devisee  for  life  shall  not  have 
the  power  to  convey  any  interest  in  the 
property  which  shall  extend  beyond  the 
term  of  his  life. 

Same  —  life  tenant. 

2.  A  devise  to  one  to  hold  real  estate 
for  life  and  to  have  the  use,  rents,  and  prof- 
its thereof,  with  no  power  to  convey  or  dis- 
pose of  the  same  for  any  longer  period 
than  during  his  natural  life,  and  at  his 
death  to  pass  to  his  heirs,  who  shall  have 
absolute  title  to  the  property,  vests  a  life 
estate  only  in  the  first  taker. 

Will  —  life  tenant  —  defeating  remain- 
der. 

3.  One  to  whom  a  life  estate  in  real 
property  is  devised,  with  remainder  to  his 
heirs,  by  terms  which  vests  the  fee  in  them, 
cannot  defeat  the  remainder  by  conveying 
the  property  before  any  children  are  born. 

Limitation  of  actions  —  contingent  re- 
mainder —  protection. 

4.  The  statute  of  limitations  does  not 
commence  to  run  in  case  of  a  conveyance  in 
fee  by  a  life  tenant,  as  against  the  right 
to  recover  the  property  belonging  to  his 
heirs,  to  whom  the  fee  is  given  at  his 
death,  under  conditions  which  prevent  it 
from  vesting  in  him  under  the  rule  in 
Shelley's  Case,  until  his  death,  although 
children  were  born  to  him  who  would  pre- 
sumably be  his  heirs,  since,  until  his  death, 
they  acquire  no  vested  interest  which  will 
entitle  them  to  bring  an  action  to  quiet 
title. 

Estoppel  —  standing  by  —  remainder- 
men. 

6.  Heirs  of  a  life  tenant  who  are  given  a 
remainder  in  the  property  are  not  estopped 
from  recovering  the  property  from  grantees 
of  the  life  tenant,  by  permitting  them  to 
take  possession  and  make  valuable  improve- 

Note.  —  See  note,  post,  963, 
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ments  on  the  property,  and  by  failing  to 
bring  an  action  to  assert  their  rights  until 
the  death  of  the  life  tenant,  where  they  had 
no  interest  in  the  property  which  would  en- 
title them  to  bring  such  action  until  the 
death  of  the  life  tenant. 

(October  27,  1909.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Court  for  Marshall  Coun- 
ty in  plaintiffs'  favor  in  a  suit  to  quiet 
title  to  certain  real  estate.     AfiSrmed. 

Statement  by  McClaln,  J.: 

Action  to  quiet  title.  Plaintiffs'  demurrer 
to  portions  of  defendants'  answer  was  sus- 
tained, and,  on  the  election  of  defendants 
not  to  plead  over,  a  decree  was  entered  for 
the  plaintiffs  under  a  stipulation  to  that 
effect,  with  the  reservation  of  the  right  of 
defendants  to  subsequently  make  claim  for 
improvements  under  the  occupying  claim- 
ants act.  The  defendants  appeal  from  the 
decree. 

Messrs.  F.  li.  Meeker  and  Dudley  & 
Coffin,  for  appellants: 

The  words  "heirs"  and  "descend"  must 
be  taken  in  their  strict  legal  sense,  and 
herein  as  words  of  limitation,  and  must 
have  their  legal  effect,  unless  it  clearly  ap- 
pears they  are  not  so  used. 

Wescott  V.  Binford,  104  Iowa,  645,  65  Am. 
St.  Rep.  530,  74  N.  W.  18;  Doyle  v.  Andis, 
127  Iowa,  36,  69  L.R.A.  953,  102  N.  W.  177, 
4  A.  &  E.  Ann.  Cas.  18;  Kepler  v.  Larson, 
131  Iowa,  438,  7  L.R.A.(N.S.)  1109,  108  N. 
W.  1033;  Brokaw  v.  Brokaw  (Iowa)  113 
N.  W.  469;  Daniels  v.  Dingman,  140  Iowa, 
386,  118  N.  W.  373. 

The  sale  and  conveyance  of  the  fee  by 
the  father  extinguished  the  interest  of  the 
remaindermen,  as  they  were  contingent  re- 
maindermen, and  the  grantees,  Timothy 
Brown  and  J.  F.  Meeker,  acquired  the  fee- 
simple  title  to  the  premises. 

2  Washb.  Real  Prop.  4th  ed.  559,  560; 
Tiedeman,  Real  Prop.  1885  ed.  §  411;  An- 
thracite Sav.  Bank  v.  Lees,  176  Pa.  402,  35 
Atl.  197;  Robinson  v.  Palmer,  90  Me.  246, 
38  Atl.  103;  Taylor  v.  Taylor,  118  Iowa, 
407,  92  N.  W.  71;  Kepler  v.  Larson,  131 
Iowa,  438,  7  L.R.A.(N.S.)  1109,  108  N.  W. 
1033;  Shafer  v.  Tereso,  133  Iowa,  342,  110 
N.  W.  846. 

The  remainder  must  have  a  preceding  par- 
ticular estate  to  support  it,  and  must  vest 
during  the  continuance  of  this  estate  or  eo 
instanti  upon  its  determination.  In  the 
absence  of  a  statutory  provision  or  the  in- 
terposition of  a  trustee  to  preserve  the  re- 
mainder, if  the  particular 'estate  is  deter- 
mined or  is  defeated  before  the  happening 
of  the  contingency  upon  which  alone  the 
29  x..R.A.(N.S.) 


remainder  can  vest,  the  contingent  remain- 
der therein  will  be  defeated. 

16  Cyc.  Law  &  Proc.  p.  655 ;  Madison  t. 
Larmon,  170  111.  65,  62  Am  St,  Rep.  350. 
48  N.  E.  556;  Bond  v.  Moore,  236  111.  576, 
19  L.R.A.(N.S.)  540,  86  N.  E.  386;  Mym 
V.  Carney,  171  Ind.  379,  86  N.  K  400;  Tay- 
lor V.  Taylor,  supra ;  Eddy  v.  San  Francisco, 
89  C.  a  A.  327,  162  Fed.  441. 

A  contingent  remainder  may  be  extin- 
guished by  a  tortious  conveyance  by  a  ten- 
ant of  the  preceding  particular  estate,  w« 
where  he  makes  a  conveyance  of  the  estate 
by  means  of  a  feoffment,  with  livery  ot 
seisin,  fine,  or  common  recovery. 

Archer  v.  Jacobs,  125  Iowa,  467,  101  N. 
W.  195;  16  Cyc.  Law  &  Proc,  p.  655;  Pe- 
pie's  Loan  &  Exch.  Bank  v.  Garlington,  bi 
S.  C.  413,  71  Am.  St.  Rep.  800,  32  S.  E 
613;  Tiedeman,  Real  Prop.  3d  ed.  §§  314. 
317;  Gray,  Rule  against  Perpetuities,  ^i 
ed.  §  285;  2  Washb.  Real  Prop.  4th  ea.  pp. 
689,  690;  Smith,  Real  &  Pers.  Prop.  iK-} 
ed.  184,  237. 

An  adverse  possession  against *a  remab- 
derman  can  be  predicated  upon  a  ci.>nvc;. 
anoe  of  the  life  tenant,  and  the  remaic'it - 
man  may  be  barred  by  the  atatute  of  Iiil'. 
tations. 

Kinney  v.*  Slattery,  51  Iowa,  353,  1  X.  ^' 
626;  Murray  v.  Quigley,  119  Iowa,  6.  V, 
Am.  St.  Rep.  276,  92  N.  W.  869;  Cravf.:.. 
V.  Meis,  123  Iowa,  610,  66  L.R.A,  154,  I«'I 
Am.  St  Rep.  337,  99  N.  W.  186;  \Vei:;,^r 
V.  ITiompson,  128  Iowa,  750,  105  N.  W.  3..' 

A  conveyance  with  covenants  of  warTActi 
and  possession  thereunder  and  improve!nri:> 
thereon  work  an  ouster  of  any  other  cUir 
ant  to  said  property,  otherwise  a  title  m 
adverse  possession  could  not  be  establis!*^ 

Elder  v.  McClaskey,  17  C.  C.  A.  i51.  s: 
U.  S.  App.  1,  199,  70  Fed.  529 ;  Murray  v 
Quigley;  Crawford  ▼.  Meia;  and  Wen^r  v 
Thompson, — supra. 

The  remaindermen   were  bound  to  kc- 
that  the  person  in  possession  of  the  pr^s 
ises  was  asserting  a  right  to  'such  pos^-> 
sion  as  the  owner  in  fee,  under  bis  d'a. 
acknowledged    and    recorded    deed,    ani 
they  desired   to  question   his   title   and  :: 
terest  in  said  premises,   they   should  l^ ' 
done  BO  within  the  statutory  period  aU- 
such  unequivocal  assertion  of  the  full  sb 
exclusive  ownership  was  made,  if  then  nr : 
no  disability;  but  if  under  disability.  •': 
year    after   its   removal.     Otherwise,   a" 
the    statutory    period    has    expired    v',i 
which  the  cause  of  action  accrued,  they  * 
be  barred  by  the  statute. 

McCarthy  v.  Colton,  134  lowm,  053,  10 
N.  W.  217. 

When   plaintiffs  without  objection   s: 
by,  and  permitted  the  devisor  of  defenl-r 
under  color  of  title  and  claim  of   ab&-iL: 
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ownership  in  fee  simple  to  the  premises,  to 
make  valuable  and  permanent  improvementb 
thereon,  knowing  that  they  were  made  un- 
der the  claim  of  a  fee-simple  title  to  said 
premises,  and  under  the  claim  that  plaintiffs 
had  neither  any  interest  therein  nor  any 
right  thereto,  they  became,  by  nonassertion 
of  any  interest,  equitably  estopped  to  ques- 
tion defendants'  title  after  the  statutory 
period. 

Bullis  V.  Noble,  36  Iowa,  618;  Peters 
V.  Jones,  35  Iowa,  612;  Campbell  v.  Mayes, 
38  Iowa,  9;  Des  Moines  &  Ft.  D.  R.  Co.  v. 
Lynd,  94  Iowa,  368,  62  N.  W.  806;  Schafer 
V.  Wilson,  113  Iowa,  475,  85  N.  W.  789; 
Iowa  R.  Land  Co.  v.  Fehring,  126  Iowa,  1, 
101  N.  W.  120;  Sioux  City  v.  Chicago  &  N. 
W.  R.  Co.  129  Iowa,  694,  113  Am.  St.  Rep. 
501,  106  N.  W.  183. 

Messrs.  Struble  &  Stlger,  for  appellees: 

No  interest  vested  in  the  heirs  at  law  of 
Charles  A.  Westcott  until  his  death,  for 
until  then  it  could  not  be  known  who  at  his 
death  would  constitute  the  class  designated 
as  "heirs." 

Wescott  V.  Binford,  104  Iowa,  654,  66 
Am.  St.  Rep.  630,  74  N.  W.  18;  McClain  v. 
Capper,  98  Iowa,  146,  67  N.  W.  102;  Taylor 
V.  Taylor,  118  Iowa,  407,  92  N.  W.  71; 
Wilhelm  v.  Calder,  102  Iowa,  342,  71  N.  W. 
214. 

The  rule  in  Shelley's  Case  does  not  ap- 
ply. 

Wescott  y.  Binford,  supra. 

A  right  cannot  be  barred  before  any  action 
can  be  brought  to  establish  and  enforce  it. 

Hurleman  v.  Hazlett,  65  Iowa,  256,  7  N. 
W.  600. 

When  the  remainder  is  limited  to  those 
that  survive  or  are  living  at  the  termination 
of  a  particular  estate,  it  is  contingent  by 
reason  of  uncertainty  as  to  the  remainder- 
men, they  being  regarded  as  incapable  of 
ascertainment  until  the  expiration  of  the 
prior  estate. 

Gardner,  Wills,  p.  509 ;  Haward  v.  Peavey, 
128  111.  431,  15  Am.  St.  Rep.  120,  21  N.  E. 
603;  Thomson  y.  Ludington,  104  Mass.  193; 
Olney  v.  Hull,  21  Pick.  311;  Nash  v.  Nash, 
«  12  Allen,  345;  McClain  v.  Capper,  98  Iowa, 
145,  67  N.  W.  102;  McGillis  v.  McGillis, 
154  N.  Y.  632,  49  N.  K.  145;  L'Etourneau  v. 
Uenquenet,  89  Mich.  428,  28  Am.  St.  Rep. 
310,  60  N.  W.  1077;  Armstrong  v.  Arm- 
strong, 54  Minn.  248,  55  N.  W.  971;  Re 
Uoadley,  101  Fed.  233. 

If  a  gift  by  the  testator  is  in  remainder 
to  the  heirs  of  another,  the  testator  will  be 
presumed  to  mean  tnose  who  are  the  heirs 
of  that  person  at  the  time  of  his  death,  and 
the  remainder  is  therefore  contingent  dur- 
ing the  life  of  the  ancestor. 

2  Underbill,  Wills,  p.  814;  Healy  v. 
Healy,  70  Conn.  469,  39  Atl.  793;  Teets  v. 
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Weise,  47  N.  J.  L.  154;  Van  Tilburgh  v. 
ilollinshead,  14  N.  J.  Eq.  32. 

The  possession  of  the  grantee  of  a  tenant 
for  life  does  not  become  adverse  to  the  con- 
tingent remainderman  or  reversioner  until 
after  the  death  of  the  life  tenant,  and  the 
estate  in  remainder  vests.  And  this  is  true 
whether  the  deed  by  the  life  tenant  purports 
to  convey  only  the  interest  which  the  life 
tenant  had,  or  the  title  in  fee  simple  to  the 
premises. 

1  Cyc.  Law  &  Proc.  p.  1058,  §  36;  Mettler 
V.  Miller,  129  111.  630,  22  N.  E.  529;  Mera- 
man  v.  Caldwell,  8  B.  Mon.  32,  46  Am.  Dec. 
537;  Stevens  v.  Winship,  1  Pick.  318,  11 
Am.  Dec.  178;  Dugan  v.  FoUett,  100  111. 
581. 

McClain,  J.,  delivered  the  opinion  of 
the  court: 

John  Westcott,  under  whose  will  plain- 
tiffs claim  title  to  an  undivided  three- 
fourths  interest  in  the  premises  in  con- 
troversy, a  described  parcel  of  lot  8,  block 
11,  in  the  city  of  Marshal Itown,  died  in 
1865,  leaving  surviving  him  a  widow  and 
certain  children  named  in  his  will.  The 
provisions  of  this  will,  which  was  duly  pro- 
bated, so  far  as  they-  affected  the  title  to 
the  premises  in  controversy,  were  that  the 
widow  should  have  a  life  estate  therein, 
and  that  s&id  premises  should  pass  at  her 
decease  to  his  son,  Charles  Alfred  Westcott, 
"to  have  and  to  become  possessed  of  the 
same  at  the  death  of  my  wife,  Anna  West- 
cott, and  to  hold  the  same  during  his, 
Charles  Alfred  Westcott's,  natural  life." 
Other  parcels  of  said  lot,  as  well  as  of  lot  7 
in  the  same  block,  disposed  of  in  similar 
manner  by  the  will,  were  devised  in  similar 
terms  to  other  children,  and  the  will  con- 
tained this  concluding  paragraph:  "My  said 
children  are  to  have  the  use,  rents,  and 
profits  of  their  portions  of  said  lots  num- 
bered seven  and  eight  in  block  No.  eleven 
of  the  town  of  Marshall,  respectively,  dur- 
ing the  terms  of  their  natural  lives.  They 
are  to  have  no  power  to  convey  or  dispose  of 
the  same,  their  respective  portions,  for  a 
longer  term  than  during  their  natural  lives 
respectively.  At  the  death  of  my  children 
aforesaid,  their  respective  portions  of  said 
lots  numbered  seven  and  eight  descend  to 
their  heirs  respectively,  said  heirs  to  have 
absolute  title  unto  their  respective  por- 
tions." Charles  Alfred  Westcott  died  in- 
testate in  December,  1906,  leaving  surviving 
him  four  children,  William,  born  in  1876, 
Clare,  born  in  1879,  Leon,  born  in  1881,  and 
Bernice  (now  Mrs.  Nail),  born  in  1883. 
Prior  to  the  commencement  of  this  suit, 
William  had  conveyed  any  interest  which  he 
had  in  the  premises  to  Leon,  and. Clare  had 
conveyed  his  similar  interest  to  defendant 
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F.  L.  Meeker.  In  1876  Anna  Westcott  con- 
veyed her  life  estate  to  Timothy  Brown  and 
J.  F.  Meeker,  and  on  tlie  same  date  Charles 
Alfred  Westcott,  then  a  single  person  and  in 
possession  of  the  premises  in  controversy, 
purported  to  convey  the  same  in  fee,  with 
usual  covenants  of  warranty,  to  said  Brown 
and  Meeker,  who  thereupon  entered  into 
possession,  which  continued  until  1876,  when 
Brown  sold  his  interest  to  Meeker,  after 
which  date  Meeker  continued  in  exclusive 
possession  until  his  death,  in  1908.  The 
defendants  are  the  widow  and  heirs  of  J.  ^. 
Meeker,  claiming  through  him  the  absolute 
and  unqfualified  ownership  of  the  premises. 
The  claim  of  plaintiffs  is  that  on  the  death 
of  their  father,  Charles  Alfred  Westcott,  the 
contingent  remainder  which  their  grand- 
father in  his  will  had  declared  should  de- 
scend to  their  father's  heirs  became  abso- 
lutely vested  in  them  to  the  extent  of  an 
undivided  three  fourths  thereof,  the  other 
one  fourth  having,  as  already  stated,  been 
acquired  in  the  meantime  by  one  of  the  de- 
fendants. 

Three  propositions  are  Veiled  upon  for  ap- 
pellants: First,  that  while  John  Westcott 
described  the  estate  devised  to  his  son, 
Charles  Alfred  Westcott,  as  a  "life  estate," 
to  take  effect  after  the  life  estate  given  to 
his  widow,  and  directed  that  at  the  death  of 
said  son  the  remainder  in  fee  should  vest  in 
his  heirs,  the  legal  effect  of  such  direction 
was  to  vest  in  Charles  Alfred  Westcott  a 
remainder  in  fee  simple  after  the  termina- 
tion of  the  widow's  life  estate,  notwith- 
standing the  specific  language  of  the  will 
that  his  said  son  should  have  *the  use, 
rents,  and  profits  of  the  premises  during  the 
terms  of  his  natural  life,  with  no  power 
to  convey  or  dispose  of  the  same  for  a 
longer  term  than  during  his  natural  life; 
second,  that,  even  though  the  will  should 
be  construed  as  creating  a  contingent  re- 
mainder in  the  heirs  of  said  son,  such  re- 
mainder was  cut  off  by  the  conveyance  of 
the  son  before  the  birth  of  children;  third, 
that  the  heirs  of  the  son  are  barred  and  es- 
topped from  asserting  any  title  to  the 
premises  after  ten  years  of  open,  notorious, 
and  adverse  possession  by  them  and  those 
under  whom  they  claim  title. 

1.  The  first  proposition  relied  upon  for 
appellants  amounts  simply  to  this:  That 
by  the  rule  in  Shelley's  Case  the  language 
of  the  will,  purporting  to  create  a  life  es- 
tate in  Charles  Alfred  Westcott,  and  a  re- 
mainder in  fee  in  his  heirs,  must  be  con- 
strued as  creating  a  fee- simple  estate  in 
the  devisee  named,  notwithstanding  the  ex- 
plicit statements  in  the  concluding  para- 
graph of  the  will  that  such  devisee  should 
have  no  other  rights  in  or  power  over  the 
property  than  those  which  pertain  to  life 
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tenancy.     This   identical    question    was  be- 
fore  this  court  in  the  case  of  Wescott  \. 
Binford,   104' Iowa,   645,   65   Am.   St.  Rep. 
530,  74  N.  W.  18,  involving  another  parcel 
of  property  devised  by  testator  to  another 
child   by   similar   language.      In    that   cslu 
the  court  referred  to  two  of  its  previous 
decisions,  in  which,  as  contended  by  coun- 
sel in  argument,  the  rule  had  been  recog- 
nized as  in  force  in  this  state,  and  point- 
ed out  the  fact  that  both  of  those  cases  in- 
volved deeds  of  conveyance,  and  not  wills; 
and  it  then  proceeded  to  say  that  there  is 
a  material    distinction   between   wills   and 
deeds  of  conveyance  in  the  application  of 
the  rule  in  those  jurisdictions  in  which  the 
rule  is  recognized  to  be  in  force.     Authori- 
ties are  cited  in  the  opinion  to  the  proposi- 
tion that  the   rule  should   not  be   so  ap- 
plied as  to  defeat  the  intention  of  the  tes- 
tator as  expressed  by  other  language  than 
that  employed  in  creating  a  remainder  over 
in  heirs  after  a  life  estate  in  the  ancestor. 
If  we  are  to  adhere  to  the  views  expressed 
in  Wescott  v.   Binford,   further   discussion 
of  the  applicability  in  the  rule  in  Shelley's 
Case  is  unnecessary.     But  in  the  Wescott- 
Binford  Case  the  court  expressly  held  that 
there   was  no  controlling  decision   in  this 
state  as  to  whether  the  rule  in  Shelley's 
Case  should  be  recognized  as  a  rule  of  prop- 
erty, and  assumed  only  to  hold  that  it  was 
not  applicable  in  the  controversy  before  the 
court,  avoiding  any  announcement  of  opin- 
ion as  to  whether  it  was  applicable  in  this 
state  to , conveyances.     Since  that  case  was 
decided  we  have  expressly  held  that  the  rule 
is  in  force  in  this  state  as  to  conveyances. 
Doyle  v.  Andis,  127  Iowa,  36,  69  L.R,A.  953, 
102  N.  W.  177,  4  A.  &  E.  Ann.  Cas.  18.    And 
it  is  now  contended  that  this  decision  over- 
rules the  decision  in  W^escott  v.   Binford; 
that  the  adoption  of  the  rule  in  Shelley's 
Case  as   to  conveyance  necessarily   results 
int  its   application   to   wills;    and  that  m() 
must  now  hold  that,  as  a  rule  of  property, 
Charles  Alfred  Westcott  had  a  fee  under  his 
father's  will,  and  not  a  life  estate  with  re- 
mainder to  his  heirs.     We  are  not  able  to 

reach  this  conclusion. 

* 

The  rule  in  Shelley's  Case  had  unques- 
tionably been  recognized  as  a  rule  of  prop- 
erty in  the  courts  of  England  for  three  or 
four  centuries  before  those  courts  deter- 
mined the  question  whether  it  was  a  rule 
in  the  construction  of  wills;  and  when,  in 
17G9,  the  question  was  directly  and  definite- 
ly presented  to  the  court  of  King's  bench, 
then  presided  over  by  Lord  Mansfield,  in 
Perrin  v.  Blake,  4  Burr.  2579,  s.  c.  1  W. 
Bl.  672,  10  Eng.  Rul.  Cas.  689,  the  chief 
justice,  with  the  concurrence  of  two  of  the 
justices,  held  that  the  rule  should  not  be 
so  applied  as  to  defeat  the  manifest  inten- 
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tion  of  the  testator.    From  this  conclusion 
one  of  the  justices  dissented.    The  case  was 
taken  on  appeal  to  exchequer  chamber,  where 
six  of  the  justices  agreed  in  reversing  the  de- 
cision of  the  court  of  King's  bench,  while 
two  of  them  favored  an  affirmance.    An  ap- 
peal was  taken  to  the  House  of  Lords,  but 
no  decision  was  ever  reached  in  that  court; 
the  appeal  having  been  dismissed  in  1777  as 
the  result  of  a  compromise  between  the  par- 
ties.    The  controversy   as  to  whether  the 
rule  in  Shelley's  Case  should  be  recognized 
as  a  rule  of  property,  which  has  given  rise 
to  elaborate  discussion  in  the  opinions  of 
courts  and  in  law  treatises,  sems  to  have 
commenced  with  the  division  of  the  court  in 
Perrin  v.  Blake.     But  the  only  question  in 
that  case,  as  appears  from  the  published  re- 
ports we  havl,  purporting  to  give  the  views 
of  the  justices  as  announced  at  the  time, 
was  whether  the  language  in  the  will  in 
question,   in   substance   the   same   as   that 
iound  in  the  will  of  John  Westcott,  prohibit- 
ing alienation  by  the  children  of  the  testa- 
tor, who  were,  by  the  language  of  the  will, 
to  have  a  life  estate  only,  was  a  sufficient 
indication  of  an  intention  on  his  part  that 
the  devise  to  such  children,  with  remainder 
over    to    other    heirs,    should    not,    in    ac- 
cordance with  the  then  recognized  doctrine 
of  the  rule  in  Shelley's  Case,  create  a  fee 
estate  in  such  children.    As  appears  by  the 
brief  statement  of  the  case  in  Burrow's  Re- 
port    (and    the    statement    in    W.    Black- 
•'tone's    Reports    is   even    briefer    and    less 
«|ecific),  counsel  for  plaintiff  argued  that, 
though  the  intent  of  the  testator  be  ever  so 
plain  from  other  parts  of  the  will,  the  rule 
holds  that  the  inheritance  must  vest  in  the 
ancestor;   while  coimsel  for  defendant  con- 
tended   that,    if   the   testator's-  intent   was 
manifest  from  other  parts  of  the  will,  the 
word  "heirs"  might  be  construed  as  word 
of   description,  and   the  heirs  should   take 
the    inheritance    as    purchasers.     The   ma- 
jority of  the  court  of  King's  bench  agreed 
with  the  contention  for  defendant,  while  in 
exchequer  chamber  the  majority  held  with 
the  plaintiff.     The  opinion  of  Mr.  Justice 
Blackstone,  which  was  posthumously  pub- 
lished in  Hargrave's  Law  Tracts,  489,  as 
expressing  the  views  of  the  majority  of  the 
justices  in  exchequer  chamber  (see  10  Eng. 
Ral.  Cas.  689),  included  a  discussion  of  the 
reason  and  propriety  of  the  rule  itself,  and 
it  seems  to  be  assumed  that  Lord  Mansfield's 
statement  of  the  views  of  the  majority  of 
the    justices    in    King's    bench    threw    dis- 
credit on  the  rule  in  Shelley's  Case  as  a 
rule  of  property.     But  the  actual  decision 
of  a  majority  of  the  justices  in  the  court  of 
King's  bench  was  that  the  intention  of  the 
testator  as  expressed  in  his  will  should  be 
regarded  as  controlling,  while  a  majority  of 
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the  justices  in  exchequer  chamber  thought 
his  intent  should  be  disregarded,  in  view  of 
the  fact  that  he  attempted  to  create  a  life 
estate  with  remainder  over  to  the  heirs  of 
the  devisee,  which  it  was  thought  he  coiild 
not  do.  See  6  Cruise's  Digest  (Green- 
leaf's  ed.)  313.  Even  Mr.  Justice  Black- 
stone  conceded  that  if  the  intent  of  the  tes- 
tator manifestly  and  certainly  appeared  (by 
plain  description  or  necessary  implication 
from  other  parts  of  the  will ) ,  "that  the  heirs 
.  .  .  should  take  by  purchase,  and  not 
by  descent,"  then  the  devise  for  life  to  the 
ancestor  did  not  create  in  him  a  fee;  but 
he  thought  that  the  mere  description  by 
the  testator  of  an  intent  that  the  ancestor 
should  not  dispose  of  the  property  for  a 
longer  period  than  his  life  was  not  suf- 
ficient to  control  the  application  of  rule. 

It  is  to  be  noticed  that  the  date  of  the 
decision  in  Perrin  v.  Blake  does  not  make 
it  an  authority  as  to  what  the  common  law 
was  on  this  question  at  the  time  the  common 
law  was  brought  to  this  country.  This  de- 
cision and  subsequent  decisions  of  the  Eng- 
lish courts  adhering,  though  with  constant 
difficulty,  to  the  decision  in  exchequer  cham- 
ber, are  of  no  greater  weight  with  us  than 
the  decisions  on  the  same  question  which 
have  been  announced  by  the  courts  of  our 
sister  states  in  which  the  same  question  has 
been  considered.  Conceding,  as  we  have  ex- 
pressly held  in  Doyle  v.  Andis,  supra,  that 
the  rule  in  Shelley's  Case  is  a  part  of  the 
common  law  in  determining  the  effect  of 
conveyances,  and  therefore  a  rule  of  prop- 
erty in  all  the  states  of  the  Union  in  which 
the  common  law  on  that  subject  was  ac- 
cepted, so  far  as  not  modified  by  statute,  it 
is  open  to  us,  and  it  is  our  plain  duty,  not- 
withstanding the  final  determination  in 
Doyle  V.  Andis,  that  the  rule  in  Shelley's 
Case  is  a  part  of  the  common  law,  to  de- 
cide whether  that  rule  is  conclusive  in  the 
construction  of  wills,  and  overrides  the  in- 
tention of  the  testator  clearly  expressed  by 
language  indicating  his  purpose  that  the 
devisee  for  life  shall  not  have  the  power  to 
convey  any  interest  in  the  property  which 
shall  extend  beyond  the  term  of  his  life.  A 
decision  at  this  time  that  the  expressed  in- 
tention of  the  testator  shall  control,  as 
against  the  rule  in  Shelley's  Case,  applied 
to  the  construction  of  a  conveyance,  would 
be  in  no  way  inconsistent  with  our  recent 
decision  in  Doyle  v.  Andis,  that  such  rule 
as  applied  to  conveyances  has  been  with  us 
a  part  of  the  common  law,  and  a  rule  of 
property  binding  upon  the  courts  of  this 
state  in  determining  the  rights  under  con- 
veyances made  prior  to  the  recent  repeal  of 
the  rule  by  statute.  See  Acts  32  Gen. 
Assem.  chap.  159,  p.  157.  In  other  words, 
we  can  still  adhere  to  the  conclusions  ex- 
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pressed  in  Wescott  v.  Binford,  supra,  with- 
out in  any  way  impairing  or  modifying  the 
views  since  expressed  in  Doyle  v.  Andis. 
Although  the  conclusions  of  the  English 
courts  adhering  to  the  decision  of  exchequer 
chamber  in  Perrin  v.  Blake  were  quoted  in 
our  opinion  in  Doyle  v.  Andis,  they  were  so 
quoted  only  as  indicating  the  continued 
recognition  by  the  English  courts  of  the  rule 
as  applied  to  conveyances,  and  nothing  is 
said  in  that  case  to  indicate  an  intention 
to  overrule  the  case  of  Wescott  v.  Bin  ford, 
or  to  accept  the  conclusions  of  the  English 
courts  relating  to  the  application  of  that 
rule,  to  defeat  the  expressed  intention  of 
the  testator. 

Even  in  the  English  courts  it  has  been 
conceded  by  all  the  judges  from  Mr.  Justice 
Blackstone  to  the  present  time  that,  if  the 
intention  of  the  testator  was  expressed  in 
appropriate  language,  such  intention  would 
control  as  against  the  application  of  the 
rule  in  Shelley's  Case.  Thus,  in  Jordan  v. 
Adams,  0  C.  B.  N.  S.  483,  and  Van  Grutten 
V.  Foxwell  [1897]  A.  C.  658,  it  was  prac- 
tically conceded  in  all  the  opinions  handed 
down  that  the  intention  of  the  testator 
should  control;  the  controversy  being  only 
as  to  whether  the  language  in  the  will  de- 
scriptive of  the  person's  intent  by  using 
the  word  "heirs"  was  a  sufficient  indication 
of  an  intention  inconsistent  with  the  appli- 
cation of  the  rule  in  Shelley's  Case.  The 
various  opinions  in  the  English  courts  to 
the  effect  that  language  expressly  limiting 
the  power  of  disposal  on  the  part  of  the 
devisee  to  whom,  under  the  language  of 
the  instrument,  only  a  life  estate  is  given, 
to  such  disposal  as  he  might  make  of  a  life 
estate,  are  not  inconsistent  with  the  recogni- 
tion of  the  paramount  importance  of  the 
description  of  the  testator's  intent.  The 
general  rule  recognised  in  all  the  courts  that 
the  testator's  intent  shall  be  carried  out 
when  it  is  ascertainable  from  the  language 
used  by  him,  taking  the  will  as  a  whole,  is 
uniformly  applied,  even  as  against  the  con- 
struction which  would  be  given  under  the 
rule  in  Shelley's  Case,  to  the  specific  de- 
scription of  the  estates  devised  to  the  life 
tenant  and  his  heirs,  respectively.  For 
this  purpose,  wills  are  to  be  construed  more 
liberally  than  deeds.  Page,  Wills,  §  561;  1 
Jones,  Real  Prop.  §  606;  2  Underbill,  Wills, 
§  658. 

Thus,  in  Ware  v.  Minot,  202  Mass.  512, 
88  N.  E.  1091,  the  court  uses  this  language: 
"The  rule  for  the  construction  of  wills,  fol- 
lowed by  courts  in  recent  times,  is  to  ascer- 
tain the  intent  of  the  testator  from  the 
whole  instrument,  attributing  due  weight  to 
all  its  language,  and  then  give  effect  to  that 
intent,  unless  prevented  by  some  positive 
rule  of  law,  rather  than  to  try  to  make  the 
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interpretation  of  particular  words  or 
phrases  in  one  instrument  square  with  that 
before  given  to  somewhat  similar  words 
used  by  someone  else  under  other  surround- 
ings to  accomplish  a  more  or  less  different 
end.  McCurdy  v.  McCallum,  186  Mass.  4H 
72  N.  E.  75.  A  few  combinations  of  worda 
have  become  so  fixed  in  their  meaning,  by 
long  and  unvarying  use,  as  to  be  rule  of 
property.  But  ordinary  canons  for  the  in- 
terpretation of  wills,  having  been  estab- 
lished only  as  aids  for  determining  testa- 
mentary intent,  are  to  be  followed  only  so 
far  as  they  accomplish  that  purpose,  and 
not  when  the  result  would  be  to  defeat  if' 
And  see  Schmidt  v.  Jewett,  195  N.  Y.  4S6, 
133  Am.  St.  Rep.  815,  88  N.  £.  1110.  In 
Lord  v.  Comstock,  240  111.  492,  88  X.  £. 
1012,  the  court  recognizes  the  intent  of  ti.e 
testator  as  controlling,  thoixgh  it  limits  it- 
iself  in  ascertaining  that  intent  to  a  tech- 
nical interpretation  of  the  terms  used  in 
describing  the  interests  devised,  and  mani- 
festly thereby  defeats  the  real  intent  of  tb« 
testator,  a  learned  lawyer  (the  late  Harvey 
B.  Hurd  of  the  Chicago  bar),  thus  throwing 
discredit)  as  it  seems  to  us,  upon  the  cor- 
rectness of  the  application  of  such  technical 
rules  in  ascertaining  the  testator's  intent. 
In  addition  to  the  authorities  cited  in  Wes- 
cott V.  Binford,  supra,  to  the  effect  that 
testator's  intention  will  be  carried  out,  e\eii 
as  against  the  result  otherw^ise  indicated  bj 
the  strict  language  of  the  rule  as  applied 
to  the  granting  clause  of  the  will,  see  Chel- 
ton  V.  Henderson,  9  Gill,  432;  Findlay  v. 
Riddle,  3  Bin.  139,  5  Am.  Dee.  355;  Swain 
V.  Rascoe,  25  N.  C.  200,  38  Am.  Dee.  720. 

We  are  perfectly  content,  therefore,  to 
adhere  to  the  construction  of  this  will  givea 
in  Wescott  y.  Binford,  supra,  and  we  are 
satisfied  that  the  opinion  of  the  majority  of 
the  court  in  the  more  recent  case  of  Doyle 
V.  Andis,  supra,  is  not  inconsistent  with  the 
conclusion  there  reached.  Ilierefore  we 
hold  that  Charles  Alfred  Wescott  had  only 
a  life  estate  in  the  premises  in  question, 
and  that  he  did  not  have  a  fee  title  whea  be 
executed  his  conveyance  to  Brown  and 
Meeker. 

2.  The  contention  for  appellants  that, 
even  though  Charles  Alfred  Wescott  took 
under  the  will  only  a  life  estate,  neverthe- 
less his  conveyance  by  warranty  deed  to  de- 
fendants' ancestor  cut  off  the  remainder  to 
his  heirs,  is  expressly  based  by  eounsel  <m 
the  views  of  this  court  announced  in  Archer 
v.  Jacobs,  125  Iowa,  467,  101  N.  W.  1&5- 
But  in  that  case  the  remainder  after  the 
life  estate  created  by  the  will  was  to  the 
children  of  the  life  tenant,  who  bad  childm 
living  at  the  time  the  will  took  effect,  and 
the  court  held  that  the  remainder  was  Ttest- 
ed,  although  there  was  an  uncertainty  as 
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to  the  extent  of  the  interests  which  such 
cbildren  would  come  into  enjoyment  of  on 
the  death  of  the  life  tenant,  owing  to  the 
UDcertaintj  as  to  whether  other  children 
should  not  he  subsequently  born.  The  dis- 
tinction between  that  case  and  the  one  be- 
fore us  is  manifest.  There  the  children  in 
being  took  a  vested  remainder  subject  to  a 
condition  subsequent,  which  might  lessen 
the  extent  of  their  interest  therein  on  the 
one  hand,  or  possibly  enlarge  it  on  the 
other,  and  we  held  that  a  combination  of 
the  life  estate  and  this  vested  remainder 
subject  to  condition  subsequent,  and  the 
possible  reversionary  interest,  all  in  one 
person,  cut  out  any  remote  contingent  in- 
terest of  children  yet  unborn ;  w.hile  in  this 
case  the  remainder,  instead  of  being  vested, 
remained,  and  was  necessarily,  contingent, 
until  the  termination  of  the  life  estate  of 
Charles  Alfred  Westcott,  for  until  that  time 
no  one  could  claim  as  his  heir. 

We  do  not  deem  it  necessary  to  go  into 
any  elaboration  on  the  subject  of  contingent 
remainders.     Contingencies  may  be  of  vari- 
ous characters,  and  the  kind  of  contingent 
remainder  referred  to  in  Archer  v.  Jacobs 
is  quite  different  in  its  characteristics  than 
that  involved  in  this  case.     It  is  sufficient 
to  say  that  in  the  case  before  us  there  was 
a  remainder  entirely  contingent,  and  neces- 
sarily remaining  contingent,  until  the  termi- 
nation of  the  life  estate,  as  to  what  par- 
ticular person  or  persons  should  be  entitled 
to  enjoy  it.    It  could  only  be  rendered  cer- 
tain in  that  respect  by  the  termination  of 
the  life  estate.     It  was  perfectly  valid,  for 
the  contingency  on  which  its  enjoyment  de- 
pended must  necessarily  arise  in  time;  that 
ii,  Charles  Alfred  Westcott  must  die,  and 
must,   as   presumption   of  law,   leave  heirs 
surviving  him;   but  the  contingency  as  to 
^rhat   particular   person   or  persons  should 
turn  out  to  be  his  heirs  was  one  inherent 
in  the  very  nature  of  the  remainder,  and  im- 
pressible  of  determination   until  his  death. 
Birth  of  children  to  Charles  Alfred  West- 
cott was   not  at  all  essential  to  the  ulti- 
mate vesting  of  the  remainder.     He  would 
have  heirs  when  he  died,  whether  he  had  chil- 
dren or  not.    To  hold  that  a  conveyance  by 
Charles  Alfred  Westcott  during  his  lifetime 
would   cut  off  the  remainder  to  his  heirs 
vrould  be  simply  to  hold  that  a  remainder 
to  heirs    could  not  be  created.     When  we 
have  reached  the  conclusion  that  the  rule 
in  Shelley's  Case  does  not  apply,  to  merge 
the  remainder  to  heirs  in  the  life  estate  of 
Charles  Alfred  Westcott,  we  have  necessar- 
ly   decided  that   a   conveyance  by   Charles 
Alfred   Westcott  during  his  lifetime  would 
iot   defeat  the   remainder.     The   cases   re- 
ied    on    for   appellants   are    not   in    point, 
because   all  of  them  involve  remainders  to 
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children  of  the  life  tenant,  with  the  result 
that  the  remainder  became  vested  at  once 
if  there  were  living  children  (subject  of 
course  to  a  condition  subsequent),  or  might 
vest  before  the  termination  of  the  life  estate 
by  birth  of  children  to  the  life  tenant.  See 
especially  Anthracite  Sav,  Bank  v.  Lees, 
176  Pa.  402,  36  Atl.  197;  People's  Loan  & 
Exch.  Bank  v.  Garlington,  54  S.  C.  413,  71 
Am.  St.  Rep.  800,  32  S.  E.  513;  Hubbird  v. 
Gk)in,  70  C.  C.  A.  320,  137  Fed.  822.  It  is 
plain  that  under  the  devise  to  Charles  Al- 
fred Westcott  with  remainder  to  his  heirs, 
such  remainder  to  heirs  being  valid,  though 
contingent,  a  conveyance  by  Charles  Alfred 
Westcott  during  his  lifetime,  although  he 
purported  to  convey  the  fee  title,  could  not 
cut  off  the  remainder. 

3.  The    claim    for    appellants    based    on 
the  statute  of  limitations  is  that,  conceding 
Charles  Alfred  Westcott  to  have  had  only 
a  life  estate    (following  the  life  estate  to 
his    mother),   and    that    there   was    a    re- 
mainder in  fee  to  his  heirs,  such  remainder, 
though  contingent  at  the  death  of  testator, 
became  vested  on  the  birth  of  children  to 
him,  and  that  these  plaintiffs,  his  children, 
could  have  brought  an  action  to  quiet  title 
against  those  under  whom  defendants  claim 
title,  holding  adversely  under  a  deed  from 
Charles  Alfred  Westcott  purporting  to  con- 
vey the  fee  title;  and  that  such  action,  not 
having  been  brought  within  the  statutory 
period,  nor  within  one  year  after  the  plain- 
tiffs  attained   their  majority,   cannot  now 
be  maintained.     If  the  remainder  had  been 
to  the  children  of  Charles  Alfred  Westcott, 
the   argument   would   have   been   pertinent 
to  the  facts.     Whether  it  would  have  been 
sound  we  need  not  determine,  for  there  is 
a    fundamental    difference    between    a    re- 
mainder to  children  of  the  devisee  for  life, 
and  a  remainder  to  the  heirs  of  such  dev- 
isee.   If  the  remainder  provided  for  in  this 
will   had  been  to  the   children  of   Charles 
Alfred  Westcott,  there  would  have  been  no 
occasion  to  discuss  the  applicability  of  the 
rule  in  Shelley's  Case,  for  that  rule  has  no 
reference  to  a  grant  for  life  with  remainder 
over    to    the    children   of    the    life   tenant. 
Brown  v.  Brown,  125  Iowa,  218,  67  L.R.A. 
629,  101  N.  W.  81 ;  Hubbird  v.  Goin,  supra. 
It  is  not  pretended  that  there  is  anything 
in  the  language  in  the  will  under  considera- 
tion to  indicate  that,  by  reference  to  the 
heirs  of  Charles  Alfred  Westcott  the  testa- 
tor intended  to  designate  his  children,  or 
that  the  usual  meaning  of  the  word  "heirs" 
was  to  be  restricted  so  as  to  apply  only  to 
his  children  as  such  heirs.     If  he  had  re- 
mained unmarried,  he  would  have  had  heirs 
at  the  time  of  his  death.     But  during  his 
lifetime  he  had  no  heirs,  on  the  fundamental 
principle  that  there  are  no  heirs  to  a  living 
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person.  In  other  words,  the  remainder  to 
the  heirs  of  Charles  Alfred  Westcott  was 
contingent  in  this  sense,  that  until  his 
death  it  could  not  be  determined  what  per- 
son or  persons  corresponded  with  that  de- 
scription, so  as  to  be  entitled  to  enter  into 
tlie  property  on  the  termination  of  his  life 
estate.  But  instantly  on  his  death  the  re- 
mainder vested  in  those  persons  who  at  that 
time  were  entitled  to  take  his  property  as 
his  heirs.  It  is  plain,  therefore,  that  his 
children,  when  they  were  born,  acquired  no 
vested  interest.  They  had  no  right  in  pos- 
session nor  in  expectancy,  which  they  could 
as3ert  as  against  defendants'  ancestor  in 
possession  of  the  property  under  a  deed 
from  their  father,  the  life  tenant.  Had  the 
remainder  been  devised  to  Charles  Alfred 
Westcott's  children,  then  it  might  well  be 
that  the  possession  under  his  deed  should 
be  regarded  as  adverse  to  them,  under  the 
reasoning  adopted  in  the  case  of  Elder  v. 
McClaskey,  17  C.  C.  A.  251,  37  U.  S.  App. 
1,  199,  70  Fed.  529,  to  which  counsel  have 
called  our  attention.  But  until  the  deter- 
mination of  the  life  estate,  it  was  impossible 
to  know  who  would  take  as  heirs,  and  there- 
fore no  interest  became  vested  until  that 
time  under  the  devise  to  heirs.  Robinson 
v.  Palmer,  90  Me.  246,  38  Atl.  103;  Madison 
V.  Larmon,  170  III.  65,  62  Am.  St.  Rep.  356, 
48  N.  E.  566;  2  Underbill,  Wills,  §  610. 
We  have  no  occasion,  therefore,  to  discuss 
the  question  whether,  on  the  vesting  of  a 
contingent  remainder  during  the  life  estate 
upon  which  it  is  limited,  the  remainderman 
may  bring  an  action  to  quiet  title  against 
a  grantee  of  the  life  tenant,  and  may  be 
barred  by  the  statute  of  limitations  on  his 
failure  to  do  so  within  the  prescribed 
period  of  limitation  for  such  actions.  If, 
prior  to  Uie  death  of  Charles  Alfred  West- 
cott, these  plaintiffs  had  brought  an  action 
to  quiet  title  against  defendants'  ancestor 
in  possession  of  the  premises,  a  complete 
answer  would  have  been  that  as  yet  no  in- 
terest had  vested  in  them,  that  they  might 
not  be  the  persons  coming  within  the  de- 
scription "heirs"  of  Charles  Alfred  West- 
cott at  his  death,  and  that  they  had  no  in- 
terest in  the  property  to  sustain  any  such 
action.  We  have  no  occasion,  therefore,  to 
discuss  the  cases  of  Murray  v.  Quigley,  119 
Iowa,  6,  97  Am.  St.  Rep.  276,  92  N.  W.  869; 
Crawford  v.  Meis,  123  Iowa,  610,  66  L.R.A. 
164,  101  Am.  St.  Rep.  337,  99  N.  W.  186, 
and  Hubbird  v.  Goin,  supra,  on  which  coun- 
sel rely. 

The  same  considerations  dispose  of  the 
contention  that  plaintiffs  became  estopped 
to  assert  any  claim  to  the  property,  by  fail 
ure  to  assert  such  claim  against  defendants, 
or  those  from  whom  they  took  titl«,  know- 
ing them  to  be  in  possession,  making  valu- 
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able  improvements  under  a  claim  of  title. 
As  already  said,  until  the  death  of  their 
father,  they  had  no  interest  in  the  prop- 
erty. They  had  not  yet  come  within  the 
description  of  his  "heirs."  Their  father 
died  only  within  one  year  preceding  the  in- 
stitution of  this  action,  and  it  is  not  con- 
tended that  anything  which  occurred  subse- 
quent to  his  death  would  give  rise  to  an  es- 
toppel as  against  the  rights  of  plaintiffs  to 
maintain  such  action. 

The  decree  of  the  lower  court  is  therefore 
affirmed. 
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CARRIE  v.  HALL,  Appi, 
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Will  —  Shelley's  Case  —legal  heirs. 

A  bequest  of  stock  to  be  invested  and  tb« 
income  paid  to  testator's  daughter  during 
the  term  of  her  natural  life,  and  at  her 
death  to  be  equally  divided  among  h«r 
children  or  legal  heirs,  does  not^  under  the 
rule  in  Shelley's  Case,  vest  a  fee  in  tbe 
daughter,  since  the  plain  intent  of  the  tes- 
tator is  to  use  the  words  "legal  heirs"  as  a 
particular  designation  of  individuals  «ho 
are  to  take  as  purchasers  at  the  death  of 
the  first  taker. 

(April  20,  1010.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Baltimore  City 
enforcing  specific  performance  of  a  eontracs 
to  purchase  certain  ground  rents.    Revers«fd. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  W.  Fox,  for  appellant: 

The  rule  in  Shelley's  Case  does  not  apply, 
and  Sarah  Gradwohl  only  took  a  life  estate 
in  the  ground  rents  in  question. 

jirferritt  v.  Disney,  48  Md.  352. 

The  rule  in  Shelley's  Case  is  a  rule  «f 
real  property,  and  not  a  rule  of  construe* 
tion. 

Thomas  v.  Higgins,  47  Md.  439;  Clarke 
V.  Smith,  49  Md.  106;  Ware  r.  Richards- c 

3  l^Id.  505,  56  Am.  Dec.  762 ;  Home  v.  Lyeth- 

4  Harr.  &  J.  433;  Chelton  v.  Henderson,  t* 
Gill,  432;  Tongue  v.  Nutwell,  13  Md.  4^; 
Lyles  v.  Digges,  6  Harr.  it  J.  363,  14  Am. 
Dec.  281. 

Mr.  Arthur  L.  Jackson,  for  appellees* 
The  rule  in  Shelley's  Case  applies  as  fuJIy 

in  cases  of  personal  property  as  it  does  iu 

pases  of  real  property. 

Hughes  V.  Nieklas,  70  Md.  484,  14  Am, 

Note.  —  See  note,  post,  903. 
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St    Rep.   377,   17   Atl.   398;    Butterfteld   v.  | 
Butterfield,  1  Ves.  Sr.  354. 

Under  the  rule  in  Shelley's  Case,  a  fee- 
simple  title  in  the  rents  in  controversy  vest- 
ed in  the  complainants. 

Shapley  t.  Diehl,  203  Pa.  566,  63  Atl. 
374;  Cook  t.  Councilman,  100  Md.  640,  72 
Atl.  404;  Sheeley  v.  Neidhammer,  182  Pa. 
163,  37  AtL  939;  Mason  v.  Ammon,  117  Pa. 
127,  11  AtL  449. 


f  J.,  delivered  the  opinion  of  the 
court: 

On  December  10,  1909,  the  appellant  en- 
tered into  a  contract  with  the  appellees  to 
purehasf^  certain  property  in  the  city  of 
Baltimore.  This  property  is  particularly 
described  in  the  contract  of  purchase,  where- 
in it  is  declared  that  all  its  terms  and 
provisions  shall  be  null  and  void  unless  the 
vendors  had  a  good  and  merchantable  title 
to  the  property.  The  appellant  refused  to 
complete  the  purchase  upon  the  ground  that 
the  appellees  could  not  convey  a  good  title. 
They  thereupon  instituted  a  suit  for  the 
specific  performance  of  the  contract,  and 
from  the  decree  of  the  lower  court,  which  re- 
quired her  to  complete  the  purchase,  the  ap- 
pellant has  brought  this  appeal. 

The  facts  are  undisputed,  and  those  that 
need  be  stated  are:  That  on  the  10th  day  of 
August,  1868,  Philip  Weitzler  of  Baltimore 
city  executed  his  last  will  and  testament,  by 
which  he  disposed  of  his  estate  as  follows: 
"I  give  to  my  wife,  Caroline  Weitzler,  all 
the  property  of  which  I  may  be  possessed 
at  the  time  of  my  death,  whether  real,  per- 
sonal, or  mixed,  with  power  to  dispose  of 
and  have  absolute  control  of  the  same  dur- 
ing the  term  of  her  natural  life,  and  at  her 
death  to  be  disposed  of  as  follows:    Five 
hundred  dollars  and  my  piano  to  my  daugh- 
ter Mena  Weitzler;  five  hundred  dollars  to 
ray  daughter  Henrietta  Weitzler;   the  bal- 
ance  of   my  estate   to   be   equally   divided 
among  my  five  children  or  their  heirs,  share 
and   share   alike,  with   this  proviso:    That 
the   portion  to  which   my  daughter   Sarah 
Gradwohl  may  be  entitled  shall  be  invested 
in  some  safe  stocks  or  other  securities,  the 
said  Sarah  Gradwohl  to  receive  the  income 
from  the  same  during  the  term  of  her  nat- 
ural life,  and  at  her  death  to  be  equally  di- 
vided among  her  children  or  legal  heirs." 
After  the  death   of  the  testator  this  will 
was  fToven  and  admitted  to  probate  by  the 
orphans'  court  for  Baltimore  city.     By  the 
final  account  of  Samuel  J.  Harman,  the  ad- 
ministrator d,  h,  n.  of  Philip  Weitzler/ the 
sum  of  $1,061.77  was  distributed  to  Sarah 
Gradwohl,  and  this  sum  was  deposited  by 
Mr.  Harman,  under  an  order  of  the  orphans' 
court  for  Baltimore  city,  in  the  Central  Sav- 
ings Bank,  the  interest  to  be  subject  to  the 
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order  of  Sarah  Gradwohl  for  life,  and  the 
principal  subject  to  the  further  order  of  the 
court.  On  the  14th  day  of  November,  1884, 
upon  the  petition  of  Sarah  Gradwohl,  the 
orphans'  court  ordered  that  she  withdraw 
this  money,  and  authorized  her  to  invest  it 
in  the  purchase  of  two  ground  rents  issuing 
out  of  two  contiguous  lots  of  ground  in  the 
city  of  Baltimore,  on  the  southwest  side  of 
Chew  and  Chappel  streets.  The  order  pro- 
vided that  the  "investment  shall  not  bo 
deemed  made  as  herein  directed,  until  there 
be  executed,  acknowledged,  and  delivered  in 
due  form  of  law  a  good  and  sufficient  deed 
conveying  and  assuring  to  Sarah  Gradwohl, 
tenant  for  life  with  a  remainder  over  to  her 
children  or  legal  heirs,  the  fee-simple  prop- 
erty hereinbefore  mentioned."  By  the  au- 
thority of  this  order  Sarah  Gradwohl  pur- 
chased from  Riley  £.  Wright  and  wife,  on 
November  17,  1884,  the  two  ground  rents 
or  reversions  in  fee  mentioned  in  her  peti- 
tion and  involved  in  this  suit.  The  deed  re- 
cited that  the  property  is  granted  and  con- 
veyed under  the  order  of  the  orphans'  court 
of  Baltimore  city,  dated  November  14,  1884, 
"unto  Sarah  Gradwohl  for  and  during  the 
term  of  her  natural  life,  and  at  her  death 
to  be  equally  divided  among  her  children  or 
legal  heirs."  Caroline  Weitzler,  the  widow, 
is  dead. 

The  single  question  involved  in  this  ap- 
peal is  what  interest  or  estate  passed  to  Sa- 
rah Gradwohl  under  the  will  of  her  father, 
Philip  Weitzler.  If  she  took  an  absolute  in- 
terest in  the  property  devised  or  bequeathed 
to  her  by  the  will,  it  is  conceded  that  the  de- 
cree must  be  affirmed.  If,  however,  she  took 
a  life  estate  only,  the  decree  must  be  re- 
versed, because,  in  that  event,  she  cannot 
convey  a  good  and  merchantable  title  to  the 
vendee.  The  position  of  Sarah  Gradwohl 
is  that,  under  the  rule  in  Shelley's  Case,  she 
took  an  absolute  interest  in  all  the  property 
which  passed  to  her  under  her  father's  will. 
Judge  McSherry  in  Travers  v.  Wallace,  93 
Md.  512,  49  Atl.  417,  said  that  "it  is  a 
settled  and  inflexible  rule  of  property,  so 
firmly  imbedded  in  our  jurisprudence  as  to 
be  beyond  modification  or  repeal  except  by 
legislative  enactment,  that  when  a  person 
takes  an  estate  of  freehold,  legally  or  equita- 
bly, under  a  deed,  will,  or  other  writing, 
and  in  the  same  instrument  there  is  a  limi- 
tation by  way  of  remainder,  either  with  or 
without  the  interposition  of  another  estate, 
of  an  interest  of  the  same  legal  or  equitable 
quality,  to  his  heirs  or  heirs  of  his  body, 
as  a  class  of  persons  to  take  in  succession 
from  generation  to  generation,  the  limita- 
tion to  the  heirs  entitles  the  ancestor  to 
the  whole  estate.  1  Preston,  Estates,  263. 
'Ihis  doctrine  is  called  the  rule  in  Shelley's 
Case,  rCoke,  104.    It  has  nothing  to  do  with 
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the  testator's  intention.  It  is  a  rule  of 
property,  and  overrides  the  intention.  In 
fact,  wherever  applicable,  it  may  be  said 
that  it  disregards  the  intention  altogether; 
for,  whilst  the  intention  may  confessedly 
have  been  to  give  but  a  life  estate,  the  rule 
converts  that  life  estate  into  a  fee,  by 
treating  the  terms  of  the  gift  over  to  the 
heirs  as  a  limitation  of  the  estate,  and  not 
as  words  of  purchase." 

But  this  rule  has  some  well-recognized  ex- 
ceptions, and  is  never  to  be  applied  in  total 
disregard  of  the  sense  in  which  the  testator 
has  used  technical  words  of  inheritance. 
Mr.  Hargrave  in  his  Observations  Concern- 
ing the  Rule  in  Shelley's  Case,  1  Hargrave's 
Law  Tracts,  575-577,  states  that  when  it 
is  once  settled  that  the  donor  or  testator 
has  used  words  of  inheritance  according  to 
their  legal  import,  has  applied  them  inten- 
tionally to  comprise  the  whole  line  of  heirs 
to  the  tenant  for  life,  and  haa  really  made 
him  the  terminus  or  ancestor  by  reference 
to  whom  the  succession  is  to  be  regulated, 
then  it  will  appear  that,  being  considered 
according  to  those  rules  of  policy  from 
which  it  originated,  it  is  perfectly  imma- 
terial whether  the  testator  meant  to  avoid 
the  rule  or  not,  and  that  to  apply  it,  and 
to  declare  the  words  of  inheritance,  to  be 
words  of  limitation,  vesting  the  inheritance 
in  the  tenant  for  life  as  the  ancestor  and 
terminus  to  the  heirs,  is  a  matter  of  course. 
But,  on  the  other  hand,  if  it  be  decided  that 
the  testator  or  donor  did  not  mean  hy  the 
words  of  inheritance  after  the  estate  for  life, 
to  use  such  words  in  their  full  and  proper 
sense,  nor  to  involve  the  whole  line  of  heirs 
to  the  tenant  for  life,  and  include  the  whole 
of  his  inheritable  blood,  and  make  him  the 
ancestor  or  terminus  for  the  heirs,  but  in- 
tended to  use  the  word  "heirs"  in  a  limited, 
restrictive,  and  untechnical  sense,  and  to 
point  at  such  individual  person  as  should  be 
heir  of  a  tenant  for  life  at  his  decease,  and 
to  give  a  distinct  estate  of  freehold  to  such 
single  heir,  and  to  make  his  or  her  estate 
of  freehold  the  groundwork  for  a  succession 
of  heirs,  and  constitute  him  or  her  the  an- 
cestor terminus  and  stock  for  the  succession 
to  take  its  course  from,  in  every  one  of 
these  cases  the  premises  are  wanted  upon 
which  only  the  rule  in  Shelley's  Case  inter- 
poses its  authority,  and  that  rule  becomes 
quite  extraneous  matter.  2  Col.  Litt.  150 
(note).  In  Clarke  v.  Smith,  49  Md.  116, 
it  is  said  to  be  "a  well-settled  rule  of  con- 
struction that  technical  words  of  limitation 
used  in  a  devise,  such  as  'heirs'  generally, 
or  'heirs  of  the  body,'  shall  be  allowed  their 
legal  effect,  unless  from  subsequent  incon- 
sistent words  it  is  made  perfectly  plain  that 
the  testator  meant  otherwise.  Or,  to  use 
the  language  of  Lord  Eldon  in  Wright  v. 
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Jesson,  2  Bligh,  1,  10  Eng.  Rul.  Gas.  714, 
the  words  'hers  of  the  body'  will  indeed  yield 
to  a  particular  intent  that  the  estate  shall 
be  only  for  life,  and  that  may  be  from  the 
effect  of  superadded  words  or  any  expression 
showing  the  particular  intent  of  the  testa- 
tor^ but  that  must  be  clearly  intelligible  and 
unequivocal."     And  in  Fulton  v.  Harman, 
44  Md.  264,  it  is  said  that  "where  the  limi- 
tation of  the  remainder  is  to  the  issue  or 
heirs  of  him  to  whom  the  preceding  estate 
for  life  is  limited,  if  the  term  'issue'  or 
'heirs'    is    clearly    intended    as    descriptive 
merely  of  the  persons  to  take  in  succession, 
and  thus  become  the  root  of  a  new  inherit- 
ance, the  individuals  embraced  by  such  de- 
scriptive terms  take  as  purchasers,  and  do 
not,  therefore,  come  within  the  rule  in  Shel- 
ley's Case.     When  the  word  'heirs'  is  taken 
as  a  word  of  limitation,  it  is  collective,  and 
signifies  all  the  descendants  in  all  genera- 
tions; but,  when  it  is  taken  as  a  word  of 
purchase,  it  may  denote  particular  persons 
answering  the  description  at   a   particular 
time,  and  in  a  special  sense,  according  U 
circumstances."    In  the  recent  case  of  Reil 
ly  V.   Bristow,   105   Md.  332,   66   Atl.  264. 
where  all  the  cases  relied  upon  by  the  appei 
lees  on  this  record  are  considered.  Judge 
Pearce  said:  "There  is  no  more  doubt  un- 
der the  Maryland  than  under  the  Pennsyl- 
vania cases  that  where  there  is  no  expies- 
sion  to  rescue  the  case  from   the  applica- 
tion of  the  rule,  it  does  not  matter  that  ttie 
testator's  intention  may  be  defeated,  as  i^ 
clearly  shown  in  Clarke  v.  Smith,  49  Md. 
106-120;  but  the  courts  of  this  state  ha\e 
always  struggled  against  the  application  of 
the  rule,  and  have  searched  the  will  or  de^d 
for  some  inconsistent    provision    or    word 
which  would  exclude  its  application."     Ho 
further  said  that  this  rule  is  not  one  "ot 
universal  or  imperative  application,  and  de- 
pends upon  whether  it  will  support  or  de- 
feat the  intention  of  the  testator  as  deduced 
from  the  whole  will." 

Applying  these  principles  to  the  will  be- 
fore uSt  it  is  manifest  that  the  application 
of  the  rule  in  Shelley's  Case  to  the  beque:%t 
to  Sarah  Gradwohl  w^ould  wholly  defeat  the 
expressed  will  of  the  testator.  If  that  rule 
be  applicable  to  the  bequest  to  her,  the 
words  "children  or  legal  heirs*'  must  be 
treated  as  words  of  limitation;  that  is  to 
say,  words  marking  out  the  extent  anu 
duration  of  her  interest.  By  that  construc- 
tion her  "children  or  l^al  heirs"  would 
take  nothing  under  the  will,  and  the  whole 
portion  which  the  testator  intended  bis 
daughter  to  take  for  life  would  be  taken  b> 
her  absolutely.  Such  a  construction,  whic'.i 
has  neither  reason,  policy,  justice,  nor 
equity  to  support  it,  can  only  be  sustained 
by  giving  to  the  words  "legal  heirs,*'  vhiek 
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are  superadded  to  the  word  "children/'  the 
arbitrary  meaning  placed   upon   them   "by 
ao  artificial   rule  of    law."     We   think   it 
plain  from  the  language  and  dispositions  of 
the  will  that  the  testator  did  not  intend  to 
use  the  words  "legal  heirs"   in   their  full 
technical  sense,  and  that  the  language  and 
provisions  of  the  will  plainly  manifest  a 
particular  intent  to  use  those  words,  in  the 
bequest  to  his  daughter  Sarah,  as  mere  de- 
scriptio  personarum  07  a  particular  desig- 
nation of  individuals  who  were  to  take  as 
purchasers  at  her  death.     Such  being  the 
testator's  particular   intent  in   the  use  of 
the  words   "legal   heirs"   immediately   suc- 
ceeding the  word  "children"  in  the  bequest 
to  her,   that   intent   will   limit   the   strict, 
technical  import  of  the  words,  and  will  also 
limit  Sarah  to  a  life  estate  in  the  portion 
bequeathed   to  her.     As  appears  from   the 
will,  which  we  have  quoted,  the  testator  first 
gave  a  life  estate  to  his  wife  in  his  whole 
estate.     He  then  made  certain  bequests  to 
two  of  his  daughters.    He  then  directed  that 
the  balance  of  his  estate  should  be  equally 
divided   among   his   five   children   or   their 
heirs,  share  and  share  alike.     Sarah  Grad- 
wohl  was  one  of  the  testator's  five  children, 
and,  if  be  had  concluded  his  will  at  this 
point,  a  different  situation  would  have  been 
presented.     But  he  modified  the  preceding 
provision  of  his  will,  so  far  as  it  related  to 
his  daughter   Sarah,   by  adding   a   proviso 
that  her   portion    should    be    "invested  in 
Mine   safe    stocks    or    securities,    the    said 
Sarah  Gradwohl  to  receive  the  income  from 
the  same  during  the  term  of  her  natural 
life,  and  at  her  death  to  be  equally  divided 
amoDg  her   children  or   legal   heirs."     His 
intention,  therefore,  to  make  a  special  pro- 
vision as  to  Sarah's  portion  is  plain. 

The  rule  in  Shelley's  Case  is  not  a  favored 
rule  in  the  law  of  Maryland,  although  the 
court   will  never   refuse   to  apply   it  in  a 
proper  case.     But  where,  as  here,  the  par- 
ticular intent  of  the  testator  was  not  to  use 
the  words  of  inhertance  in  their  full  legal 
sense,    those   words,    in    the   connection    in 
which  they  are  used  in  the  will  of  Philip 
Weitzler,  should  yield  to  that  intent,  there- 
by w^ithdrawing  the  case  from  the  applica- 
tion of  the  rule.    We  decide  that  by  the  true 
construction  of  the  will,   Sarah   Gradwohl 
took    only    a    life   estate    in    the    property 
thereby   bequeathed  or  devised  to  her.     It 
therefore  follows  that  the  appellees  cannot 
convey   to  the  appellant  a  good  and  mer- 
chantable title  to  the  property  mentioned  in 
the  contract  of  December  10th,  1909. 

The  decree  appealed  from  will  be  reversed 
and  the  bill  dismissed. 

Decree  reversed,  with  costs  to  the  appel- 
lant above  and  below,  and  bill  dismissed. 
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A  motion  for  reargument  having  been 
filed,  Burke,  J.,  on  June  23,  1910,  handed 
down  the  following  response : 

The  appellees  have  filed  a  motion  for  a 
reargument  of  this  case  and  have  assigned 
three  grounds  why  the  motion  should  be 
granted.  (1)  Because  the  decision  implied- 
ly, but  not  distinctly,  overruled  the  case  of 
Cook  T.  Councilman,  109  Md.  622,  72  Atl. 
404.  (2)  Because,  while  so  apparently  over- 
ruling that  case,  it  failed  to  refer  to  it, 
and  therefore  leaves  counsel  in  doubt  wheth- 
er or  not  the  Councilman  Case  is  to  be  con- 
sidered as  overruled.  (3)  Because  this  case 
is  identical  in  language  with  the  deed  in  the 
case  of  Shapley  v.  Diehl,  203  Pa.  568,  53 
Atl.  374,  which  case  was  quoted  with  ap- 
proval by  this  court  in  case  of  Cook  v. 
Councilman,  supra. 

It  is  stated  in  the  motion  "that  the  fail- 
ure of  the  court  in  this  case  to  notice  the 
decision  of  Cook  v.  Councilman,  above  quot- 
ed, has  resulted  in  two  cases,  one  decided 
to  be  within  the  rule  in  Shelley's  Case,  and 
one  decided  not  to  be  within  that  rule,  when 
the  two  cases  were  identical.  If  it  be  in- 
tended by  the  court  to  overrule  the  decision 
of  Cook  V.  Councilman,  of  course,  this  mo- 
tion will  be  denied;  but  if  it  is  not  the  in- 
tention of  the  court  to  overrule  that  case, 
the  appellees  respectfully  submit  that  the 
two  cases  cannot  be  reconciled,  and  that  this 
motion  should  therefore  be  granted.  The 
prolongation  of  this  brief  could  simply  am- 
plify, but  add  nothing  to,  the  decision  of 
this  court  already  made  in  the  Cook  and 
Councilman  Case,  and  counsel  therefore  con- 
siders that  it  is  simply  a  question  as  to 
whether  that  case  will  be  overruled  or  sus- 
tained, and,  as  that  is  a  matter  that  is  not 
opened  for  argument,  will  not  prolong  the 
brief  further."  It  would  be  most  unfor- 
tunate, indeed,  if  there  were  anything  in 
the  record  to  justify  this  criticism.  This 
court  is  not  in  the  habit  of  overruling  cases 
without  stating  that  it  intends  to  do  so, 
and  it  is  hardly  conceivable  that  it  would 
without  mentioning  the  fact  overrule  so  re- 
cent and  important  a  case  as  Cook  v.  Coun- 
cilman, supra.  The  writer  decided  that  case 
in  the  lower  court;  but  the  language  of  the 
will  of  James  B.  Councilman,  the  elder,  was 
so  unlike  the  will  in  this  case  that  it  is 
difficult  to  conceive  how  anyone  could 
imagine  that  the  decision  in  that  case  had 
been  overruled,  or  was  intended  to  be  over- 
ruled, by  anything  that  was  said  in  the 
opinion  in  this  case.  That  case  was  not 
overlooked,  but  was  not  discussed  in  the 
opinion,  because  the  language  employed  in 
the  two  wills  was  so  widely  dissimilar  that 
the  case  afforded  very  little,  if  any,  aid  in 
the  decision  of  the  question  before  us.  This 
will  be  apparent  to  anyone  who  will  read 
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the  clause  of  Mr.  Councilman's  will  with 
which  the  court  was  dealing,  and  which  will 
be  found  on  page  637  of  109  Md.  We  will 
merely  say  that  the  two  cases  were  not 
identical,  as  asserted  by  the  appellees;  that 
the  case  of  Cook  v.  Councilman,  supra,  was 
not  overruled,  nor  was  it  intended  to  be 
overruled;  and  that  nothing  has  been  said 
in  the  opinion  in  this  case  in  conflict  with 
the  familiar  rule  announced  in  that  case. 

Judge  Briscoe  in  the  Councilman  Case 
said:  '<In  Shapley  v.  Diehl,  203  Pa.  568, 
53  Atl.  375,  land  was  conveyed  'to  Shapley 
for  the  term  of  his  natural  life  and  at  his 
death  to  his  children  or  heirs.'  The  court 
in  that  case  held  that  the  phrase  'children 
or  heirs'  means  heirs  of  the  grantee  of  the 
life  estate,  the  word  'heirs'  being  used  as  a 
synonym  to  enlarge  and  explain  the  preced- 
ing word,  which  might  otherwise  fail  of  its 
real  intendment.  The  words  therefore  nat- 
urally and  properly  seem  to  express  the  in- 
tent that  the  donees  in  remainder  should 
take  not  from  the  donor  directly  as  pur- 
chasers, but  in  succession  by  inheritance 
from  the  grantee  of  the  life  estate."  It  is 
stated  in  the  motion  that  "this  language 
would  seem  to  be  so  clear  that  there  could 
be  no  doubt  as  to  its  meaning,  and  it 
was  upon  the  authority  of  this  paragraph 
that  the  counsel  for  the  appellees  advised 
them  to  bring  this  suit.  The  court  in  its 
opinion  in  this  case  has  neither  affirmed 
nor  overruled  this  language,  and  counsel 
will  be  more  in  doubt,  therefore,  in  the  fu- 
ture, as  to  which  of  these  case  is  to  be  the 
controlling  one.  Since  this  language  was 
completely  ignored  by  the  court  in  its  opin- 
ion, counsel  for  the  appellees  take  the  liberty 
to  assume  that  in  some  way  it  was  over- 
looked, and  especially  since  the  deed  in  the 
Shapley  Case  and  the  deed  in  this  case 
are  almost  identical." 

The  question  before  the  court  in  this  case 
was  the  construction  of  the  last  will  and  tes- 
tament of  Philip  Weitzler,  and  not  the  con- 
struction of  the  deed  from  Riley  E.  Wright 
and  wife  to  Sarah  Gradwohl.  The  rents 
conveyed  by  that  deed  were  simply  taken  as 
an  investment  under  the  order  of  the  or- 
phans' court  of  Baltimore  city,  to  be  held 
according  to  the  provisions  of  the  w411  of 
Philip  Weitzler,  and  therefore  it  would  ap- 
pear to  be  rather  a  misuse  of  the  Shapley 
Case  to  apply  it  to  that  deed.  We  venture 
to  think  that  a  comparison  of  the  language 
used  in  the  Shapley  grant  with  that  em- 
ployed in  the  will  of  Philip  Weitzler  will 
show  that  the  cases  are  not  "almost  identi- 
cal." Shapley  grant:  "For  value  received, 
I  hereby  convey  and  transfer  all  my  right, 
title,  and  interest  to  the  property  within 
mentioned  to  Joseph  S.  Shapley  for  the  term 
of  his  natural  life  and  at  his  death  to  his 
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children  or  heirs."  The  Weitzler  will:  At 
the  death  of  his  wife,  the  testator  disposed 
of  his  estate  as  follows:  "Five  hundred  dol- 
lars and  my  piano  to  my  daughter  Mena 
Weitzler;  five  hundred  dollars  to  my  daugh- 
ter Henrietta  Weitzler;  the  balance  of  my 
estate  to  be  equally  divided  among  my  five 
children  or  their  heirs,  share  and  share 
alike,  with  this  proviso:  That  the  porUon 
to  which  my  daughter  Sarah  Gradwohl  may 
be  entitled  shall  be  invested  in  some  safe 
stocks  or  other  securities,  the  said  Sarah 
Gradwohl  to  receive  the  income  from  the 
same  during  the  term  of  her  natural  life, 
and  at  her  death  to  be  equally  divided 
among  her  children  or  legal  heirs."  It  was 
because  of  this  special  provision  as  to  the 
share  of  Sarah  Gradwohl  that  we  held,  upon 
the  authority  of  the  cases  cited  in  the  opin- 
ion, that  the  testator  did  not  use  the  words 
"legal  heirs"  immediately  succeeding  the 
word  "children"  in  the  bequest  to  his  daugh- 
ter, in  their  full  technical  sense;  but  that 
the  language  and  provisions  of  the  will 
manifest  a  particular  intent  on  bis  part 
to  use  those  words  as  mere  descriptio  per- 
sonarum  or  particular  designation  of  in- 
dividuals who  were  to  take  as  purchasers 
at  his  death.  In  such  a  case,  under  all  the 
authorities,  the  rule  in  Shelley's  Case  does 
not  apply. 

It  is  true  the  Shapley  Case  was  not  ex- 
pressly mentioned,  but  the  opinion  shows 
that  it  was  not  "completely  ignored,"  or 
"overlooked,"  as  it  states  that  all  the  eases 
relied  upon  by  the  appellees  (among  which 
was  the  Shapley  Case)  were  considered  by 
Judge  Pearce  in  Reilly  v.  Bristow,  105  Md. 
332,  66  Atl.  z62.  Whether  that  case  has 
been  adopted  as  the  law  in  this  state  or  not, 
it  is  obvious,  from  the  language  employed  in 
the  Weitzler  will,  that  it  is  not  a  controlling 
authority  in  this  case,  because  the  facts  of 
the  two  cases  are  widely  different. 

Motion  overruled. 
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JACOB  E.  KEMP,  Appt, 

V. 

VALERIUS  S.  REINHARD  et  aL 

(228  Pa.  143,  77  Atl.  436.) 

Will  ~  life  estate  —  Issue  ~  location  of 
fee. 

A  devise  to  one' for  and  during  his  life- 
time, and  after  his  death  to  his  issue  in 
fee,  and,  should  he  die  without  issue,  to 
another  person  designated,  does  not  create 
a  fee  in  the  first  taker,  since  the  purpose 
of  testator  to  pass  the  remainder  directly 
from  himself  to  the  issue  is  manifest. 

(May  2,   1910.) 
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Note  —  See  note,  post,  963. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Berks 
County  in  defendants'  favor  in  an  action 
brought  to  recover  the  purchase  price  of  cer- 
tain real  estate  alleged  to  have  been  told. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Isaac  Hiester,  for  appellant: 

A  gift  to  one  for  life,  and  upon  his  death 
to  his  issue  in  fee,  creates  an  estate  tail. 

(Shelley's  Case,  1  Coke,  104;  Angle  v. 
Brosius,  43  Pa.  189;  Grimes  v.  Shirk,  160 
Pa.  78,  32  Atl.  113;  Elliott  v.  Pearsoll,  8 
Watts  &  S.  38;  Mclntyre  y.  Ramsey,  23 
Pa.  317;  Philadelphia  Trust,  S.  D.  &,  Ins. 
(  o's  Appeal,  93  Pa.  209;  Potts's  Appeal,  30 
Pa.  168;  Allen  v.  Markle,  36  Pa.  117;  Wynn 
V.  Story,  38  Pa.  166;  Auman  v.  Auman,  21 
Pa.  343;  Steacy  v.  Rice,  27  Pa.  82,  67  Am. 
Dec.  447;  Kleppner  v.  Laverty,  70  Pa.  70; 
Bassett  v.  Hawk,  118  Pa.  94,  11  Atl.  802. 

Superadded  words  of  limitation  alone  are 
not  sufficient  to  convert  a  word  of  limitation 
to  a  word  of  purchase,  and  therefore  the 
words  "in  fee"  following  the  limitation  to 
the  issue  do  not  make  the  issue  purchas- 
ers. 

Fearne,  Contingent  Rem&inders,  180; 
Carter  v.  M'Michael,  10  Serg.  &  R.  420; 
Paxson  V.  Lefferts,  3  Rawle,  59;  George  v. 
Morgan,  16  Pa.  95;  Price  v.  Taylor,  28  Pa. 
108;  Grimes  v.  Shirk,  169  Pa.  74,  32  Atl. 
113;  Graham  y.  Abbott,  208  Pa.  68,  57  Atl. 
178. 

The  words  ''die  without  leaving  issue''  do 
not  import  a  definite  failure  of  issue,  under 
the  act  of  July  9,  1897,  when  a  contrary 
intention  appears  by  the  will,  and  such  con- 
trary intention  does  appear  wh^re  the  pre- 
ceding gift,  without  any  implication  aris- 
ing from  such  words,  is  a  limitation  of  an 
estate  tail  to  the  first  taker. 

2  Jarman,  Wills,  *863;  Re  O'Bierne,  1 
Jones  &  L.  352;  Dawson  v.  Small,  10  £ng. 
Rul.  Cas.  851,  note;  Dilworth  v.  Schuylkill 
Improv.  Land  Co.  219  Pa.  530,  69  Atl.  47; 
Hastings  v.  Engle,  217  Pa.  422,  66  Atl. 
761;  Loddington  v.  Kime,  1  Salk.  224; 
Lewis  V.  Link-Belt  Co.  222  Pa.  139,  70  Atl. 
967. 

The  word  "issue"  in  a  will  means  heirs  of 
tlie  body,  unless  there  are  words  therein 
which  are  inconsistent  with  or  control  the 
construction.  The  rule  in  Shelley's  Case 
must  therefore  prevail. 

Doe  ex  dem.  Canno  v.  Rucastle,  8  C.  B. 
876;  Price  v.  Taylor,  28  Pa.  107;  Ralston 
v.  Truesdell,  178  Pa.  429,  35  Atl.  813;  2 
Jarman,  Wills,  ♦445;  Wall  v.  Maguire,  24 
Pa.  248;  Hackney  v.  Tracy,  137  Pa.  53,  20 
Atl.  560;  Nicholson  v.  Bettle,  67  Pa.  384; 
hie^warth's  Estate,  33  Pa.  Super.  Ct.  622. 

Even  if  the  words  "living  at  his  death" 
were  expressly  found  in  the  will,  they  would 
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not  be  considered  as  explanatory  of  the 
species  of  issue  included  in  the  prior  de- 
vise, and  thereby  prevent  the  prior  devisee 
taking  an  estate  tail  under  it. 

Simpson  y.  Reed,  205  Pa.  63,  54  Atl. 
400;  Pifer  y.  Locke,  205  Pa.  616,  65  Atl. 
700;  Schrecongost  y.  West,  210  Pa.  7,  50 
Atl.  269 ;  Xander  v.  Easton  Trust  Co.  217  Pa. 
485,  66  Atl.  759;  Sechler  v.  Eshleman,  222 
Pa.  35,  70  Atl.  910;  Smith  v.  Lindsey,  37 
Pa.  Super.  Ct.  171. 

A  devise  over  on  a  definite  failure  of  is- 
sue, like  one  on  an  indefinite  failure,  is  a 
remainder. 

Taylor  y.  Taylor,  63  Pa.  481,  3  Am.  Rep. 
565. 

Messrs.  F.  A.  Harx  and  O.  H.  Riihl» 
for  appellees: 

The  rule  in  Shelley's  Case  has  no  ap- 
plication, as  the  testator  plainly  expressed 
his  intent  that  Jacob  should  have  a  life 
estate,  and  no  more. 

Guthrie's  Appeal,  37  Pa.  0;  Butler's  Co. 
Litt.  370-a  note;  Findlay  y.  Riddle,  3  Binn. 
140,  5  Am.  Dec.  355;  Ingersoll's  Appeal,  86 
Pa.  245;  Wood  y.  Schoen,  216  Pa.  428,  60 
Atl.  70;  Shaner  v.  Wilson,  207  Pa.  650,  66 
Atl.  1086;  Mulliken  y.  Earnshaw,  200  Pa. 
226,  58  Atl.  286;  Todd  y.  Armstrong,  213 
Pa.  670,  62  Atl.  1114. 

The  word  "issue,"  which  prima  facie 
means  heirs  of  the  body,  which  are  words  of 
limitation,  will  be  construed  as  a  word  of 
purchase  or  limitation,  as  will  best  effectu- 
ate the  intention  of  the  testator. 

Woelpper's  Appeal,  126  Pa.  668,  17  Atl. 
870;  Cliew's  Appeal,  37  Pa.  23;  Gerhard's 
Estate,  160  Pa.  253,  28  Atl.  684;  Paxson 
V.  Lefl"erts,  3  Rawle,  75 ;  Parkhurst  y.  nar- 
rower, 142  Pa.  432,  24  Am.  St.  Rep.  507,  21 
Atl.  826. 

There  is  a  less  degree  of  presumption 
against  construing  the  word  "issue,"  a  word 
of  purchase,  than  against  construing  the 
words  "heirs  of  the  body"  to  be  words  of 
purchase;  and  a  still  less  degree  of  pre- 
sumption agfiinst  that  construction  of  the 
word  "issue,"  than  against  the  same  con- 
struction of  the  word  "heirs"  generally;  so 
that,  prima  facie,  the  word  "issue"  is  more 
likely  to  be  a  word  of  purchase  than  the 
words  "heirs  of  the  body,"  and  still  more 
likely   than  the  word  "heirs"  generally. 

Smith,  Executory  Interests,  pp.  255,  261, 
§  628;  Taylor  y.  Taylor,  63  Pa.  483,  3  Am. 
Rep.  565. 

Where  there  is  enough  on  the  face  of  the 
will  to  show  that  "issue"  was  intended  to 
liave  a  less  extended  meaning,  and  to  be  ap- 
plied only  to  children,  or  to  descendants  of 
a  particular  class  or  at  a  particular  time, 
it  is  to  be  construed  as  a  word  of  purchase, 
and  not  of  limitation. 

Robins  v.  Quinliven,  70  Pa.  335;  Todd  v. 
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Armstrong,  213  Pa.  572,  62  Atl.  1114; 
Reinoehl  v.  Shirk,  119  Pa.  113,  12  Atl.  806; 
Taylor  v.  Taylor,  63  Pa.  484,  3  Am.  Rep. 
565. 

Testatrix  expressed,  unequivocally,  her 
desire  that  the  estate  to  Jacob  £.  Kemp 
should  be  for  life,  and  no  longer. 

Daley  v.  Koons,  90  Pa.  249. 

The  devise  of  the  remainder  to  "his  is- 
sue in  fee"  created  a  contingent  fee. 

Loddington  v.  Kime,  I  Salk.  224;  Back- 
house and  Wells,  1  Eq.  Cas.  Abr.  184; 
Fearne,  Contingent  Remainders,  p.  152; 
Findlay  v.  Riddle,  3  Binn.  156,  5  Am.  Dec. 
355;  Smith,  Executory  Interests,  p.  255; 
Powell  V.  Domestic  Missions,  49  Pa.  46; 
Buzby's  Appeal,  61  Pa.  114;  Sheets's  Es- 
tate, 52  Pa.  269;  Grimes  v.  Shirk,  169 
Pa.  80,  32  Atl.  113;  McCann  y.  McCann, 
197  Pa.  459,  80  Am.  St.  Rep.  846,  47 
Atl.  743;  O'Rourke  v.  Sherwin,  156  Pa.  285, 
27  Atl.  43;  Taylor  v.  Taylor,  63  Pa.  481, 
o  Am.  Rep.  565. 

"Issue,"  as  used  by  testatrix,  is  limited 
to  the  issue  of  the  life  tenant  living  at  the 
death  of  the  life  tenant,  the  time  desig- 
nated as  the  time  when  the  estate  in  re- 
mainder shall  vest. 

Doe  ex  dem.  King  v.  Frost,  3  Bam.  & 
Aid.  546;  2  Jarman,  Wills,  pp.  516,  517; 
Ex  parte  Davies,  2  Sim.  N.  S.  114;  Parker 
V.  Birks,  1  Kay  &  J.  156;  Coltsman  v.  Colts- 
man,  15  Ir.  C.  L.  Rep.  185;  Beckley  v. 
Riegert,  212  Pa.  92,  61  Atl.  641. 

By  the  words  "die  without  leaving  issue 
living/'  a  definite  failure  of  issue  is  contem- 
plated, the  failure  to  occur  at  the  death 
of  the  life  tenant. 

Pells  V.  Brown,  Cro.  Jac.  690;  2  Jarman, 
Wills,  5th  Am.  ed.  p.  508;  Hauer  v.  Shitz,  3 
Yeates,  221;  Nicholson  v.  Bettle,  57  Pa. 
386;  Nes  v.  Ramsay,  155  Pa.  628,  26  Atl. 
770;  4  Kent,  Com.  •277;  Taylor  v.  Taylor,, 
supra;  Kleppner  v.  Laverty,  70  Pa.  70; 
Morris  v.'  Morris,  17  Beav.  198,  21  L.  T. 
]90,  1  Week.  Rep.  377;  Dilworth  v.  Schuyl- 
kill Iniprov.  Land  Co.  219  Pa.  ^27,  69  Atl. 
47 ;  Lewis  v.  Link-Belt  Co.  222  Pa.  139,  70 
Atl.  967;  Hastings  v.  Engle,  217  Pa.  419, 
66  Atl.  701;  Mifflin  v.  Neal,  6  Serg.  &  R. 
401;  Rapp  V.  Rapp,  6  Pa.  45. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

The  testatrix  gave  to  her  son,  Jacob  E. 
Kemp,  the  use  and  income  of  seven  enum- 
erated properties  "for  and  during  his  life- 
time." Immediately  after  this  provision  for 
liini,  there  is  the  following  separate  clause 
in  the  will:  "And  immediately  after  the 
decease  of  the  said  Jacob  E.  Kemp,  I  give 
and  devise  the  above-described  seven  tracts 
or  pieces  of  land,  devised  to  him  herein  for 
life,  to  his  issue  in  fee.  Should  he,  how- 
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ever,  die  without  leaving  issue  living,  I  give 
and  devise  the  same  unto  my  son  Pierce  G. 
S.  Kemp,  his  heirs  and  assigns  in  fee.**  The 
judgment  of  the  court  below  on  the  case 
stated  to  determine  whether  the  appellant 
had  a  fee  simple  in  the  properties  was  that 
he  took  but  a  life  estate,  and  that  the 
testatrix  had  herself  devised  the  remainder 
to  the  stock  of  a  new  inheritance,  who,  up*3D 
his  death,  would  take  from  her  as  pur- 
chasers. 

Though  the  intention  of  the  testatrix  may 
have  been  to  give  only  a  life  estate  to  the 
appellant,  if  in  the  devise  there  was  a  limi- 
tation of  the  estate  to  his  heirs  to  take  by 
devolution  from  him  at  his  death,  her  in- 
tention is  overridden  by  the  rule  in  ShelWs 
Case;  but  in  every  case  in  which  the  appli- 
cation of  that  rule  is  involved,  the  first 
question  is  whether  the  devisor  or  grantor 
intended  a  limitation  of  the  remainder  in 
fee  or  in  tail  as  such  to  the  heirs  of  the 
first  taker,  or  that  there  should  be  the  roci 
of  a  new  succession  taking  directly  from  the 
devisor  or  grantor  as  purchasers.  When 
the  latter  intention  appears  the  rule  has  no 
place,  and  the  intention  must  be  gi?eD 
effect. 

The  rule  in  Shelley's  Case  is  not  a  means 
of  ascertaining  the  intention  of  a  testator, 
nor  is  it  one  of  the  construction  of  a  vili. 
It  is  one  of  law,  unbending  in  its  applica- 
tion, when  the  intention  of  the  testator  is 
ascertained  that  the  heirs  of  his  devisee  of 
a  freehold  estate  are  to  take  from  the 
devisee  qua  heirs.  When  such  intention  is 
ascertained,  the  heirs  take  by  descent  from 
the  devisee,  and  there  is  therefore  resteJ 
in  him  an  estate  of  inheritance.  Doebler'a 
Appeal,  64  Pa.  9;  Shapley  v.  Diehl,  203  Pa. 
566,  53  Atl.  374.  "It  is  therefore  always  a 
precedent  question  in  any  case  to  which  it 
is  supposed  the  rule  is  applicable,  whether 
the  limitation  of  the  remainder  is  made  to 
the  heirs  in  fee  or  in  tail,  as  such,  and  in 
solving  this  question  the  rule  itself  rentiers 
no  assistance.  It  is  silent  until  the  inten- 
tion of  the  grantor  or  devisor  is  ascer- 
tained. But  if  that  intention  is  found  to 
be  that  the  remaindermen  are  to  take  as 
heirs  of  the  grantee  or  devisee  of  the  par- 
ticular freehold,  instead  of  becoming  them- 
selves the  root  of  a  new  succession,  the  ruk- 
is  applied,  though  it  may  defeat  a  manifest 
intention  that  the  first  taker  should  havt- 
but  an  estate  for  life.  It  is  yery  carefully 
to  be  noted  that,  in  searching  for  tlie  ii.- 
tention  of  the  donor  or  testator,  the  inquiry- 
is  not  whether  the  remaindermen  are  t 'it- 
persons  who  would  have  been  heirs  had  Vtv 
fee  been  limited  directly  to  the  ajicest«-r. 
The  thing  to  be  sought  for  is  not  the  persons 
who  are  directed  to  take  the  remainder, 
but  the  character  in  which  the  donor  in- 
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tended  they  should  take.  In  the  very  many 
cases  in   which   the   question     has     arisen 

whether  the  rule  was  applicable,  tlie  difU- 
culty  has  been  in  determining  whether  the 

intention  was  that  the  remaindermen  should 
take  as  heirs  of  the  first  taker,  or  originally 
as  the  stock  of  a  new  inheritance." 
Guthrie's  Appeal,  37  Pa.  0. 

That  the  testatrix  intended  to  devise  a 
life  estate  to  her  son,  and  nothing  more, 
most  clearly  appears.    The  devise  is  to  him 
"for  and  during  his  lifetime,"  and  this  in- 
tention is  repeated  in  the  clause  following 
the  description  of  the  properties,  in  which 
she  refers  to  them  as  "devised  to  him  herein 
for  life."    This  twice-expressed  intention  re- 
ceives emphasis  from  a  comparison  of  the 
devises  to  Jacob  with  those  to  her  other 
son.  Pierce.     Those   to    the    latter   are   to 
him,   'Qiis   heirs   and   assigns;"    and    still 
further  emphasis  comes  from  the  residuary 
clause  of  the  will,  in  which  the  residue  of 
the  estate  of  the  testatrix  is  given  to  her 
two  SODS,  Pierce  and  Jacob  £.,  "their  heirs 
and  assigiis  in   equal  shares."     But  what 
defeats  the  application  of  the  rule  in  Shel- 
ley's Case  is  the  unmistakable  intention  of 
the  testatrix,  not  only  that  Jacob  was  to 
get  only  a  life    estate,    but  that  after  his 
death  the  remainder  should    not    pass    by 
devolution  from  him  to  his  heirs,  but  direct- 
ly from  her  to  a  designated  class  or  to  a 
designated    individual.      Her    words    are: 
"After  the  .decease  of    the    said    Jacob    E. 
Kemp,  I  gave  and  devise  the  above-described 
seven  tracts  or  pieces  of  land,  devised  to 
him  herein  for   life,  to  his    issue    in    fee. 
Should  he,  however,    die    without    leaving 
issue   living,   I   give   and   devise   the   same 
unto  my  son  Pierce  G.  S.  Kemp,  his  heirs 
and  assigns   in   fee."     From   a  reading  of 
the  entire  will,  the  conclusion  is  not  to  be 
avoided   that   the   testatrix  had   two   inde- 
pendent thoughts  in  her  mind  when  she  de- 
vised the  seven  properties:     First,  that  she 
would  give  them  to  Jacob  for  life,  and  for 
life  only,  and  she  did  so  give  them  to  him; 
and,   second,  that  she  would  pass  the  re- 
mainder to  be  enjoyed    by    devisees    from 
her,  and  she  did  so  pass  it  in  her  words  just 
quoted.     As  the  remainder  in  these  prop- 
erties will  pass  to  the  issue  of  Jacob  or  to 
Pierce  as  purchasers  from  the  testatrix,  the 
rule  in  Shelley's  Case  has  no  place  in  this 
controversy,  and  the  learned  and  discrimi- 
nating judge  below  correctly  so  held. 

Judgment  affirmed. 
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L.  S.  HAMILTON  et  al.,  Appts., 

V. 

R.  J.  SIDWELL  et  al. 

(131  Ky.  428,  116  S.  W.  204.) 

Deed  —  construction  similar  to  rale  in 
Shelley's  Case. 

A  deed  to  a  woman,  habendum  to  her  in 
fee  providing  that  if  she  die  without  heirs, 
then  to  her  husband,  should  he  be  living; 
and  in  case  he  is  dead,  then  a  share  to  vest 
in  the  next  legal  heirs  of  the  grantee,  the 
remainder  to  vest  in  the  next  legal  heirs  of 
the  husband,  creates  a  conditional  fee  in  the 
first  taker,  with  an  absolute  fee  to  her  hus- 
band, should  she  die  without  heirs;  and 
their  deed  will  therefore  convey  the  whole 
estate,  since  the  words  to  "the  next  legal 
heirs"  are  used  as  words  of  inheritance, 
and  not  of  purchase. 

(January  20,  1009.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Clark  County 
requiring  them  to  accept  a  deed  to  certain 
real  estate  in  compliance  with  a  contract 
entered  into  by  them  for  the  purchase  there- 
of. Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J*  M.  Stevenson  for  appellees. 

Settle,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellees  by  a  written  contract  sold  ap- 
pellants, for  the  consideration  therein  re- 
cited, a  parcel  of  real  estate  in  the  city  of 
Winchester,  for  which  they  executed  a  deed 
in  conformity  to  the  contract,  and  made  a 
tender  thereof  to  appellants.  Appellants  re- 
fused to  accept  the  deed  thus  tendered,  and 
appellees  thereupon  brought  suit  against 
them  in  the  court  below  for  a  specific  per- 
formance of  the  contract.  The  answer  of 
appellants  made  no  objection  to  the  form  of 
the  deed  tendered,  and  admitted  that  it  was 
executed  in  conformity  to  the  contract,  btit 
denied  that  it  conveyed  a  fee-simple  title  to 
the  land,  or  that  appellees  had  or  could 
pass  such  title.  The  court,  however,  held 
that  the  dted  would  pass  a  fee-simple  title 
to  appellants,  and  entered  judgment  re- 
quiring them  to  accept  it  and  otherwise 
specifically  perform  the  contract.  Appel- 
lants, being  dissatisfied  with  the  judgment, 
have  appealed. 
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The  title  appellees  attempted  to  convey  by 
the  deed  tendered  was  derived  through  and 
unaer  a  deed  made  to  the  appellee  Theresa 
N.  Sidwell  by  James  T.  Ecton  and  wife, 
which  reads  as  follows: 

This  indenture  made  and  entered  into  this 
15th  day  of  August,  1802,  by  and  between 
James  T.  Ecton  and  Alice  Ecton,  his  wife, 
parties  of  the  first  part,  and  Mrs.  T.  N. 
8idwell,  wife  of  R.  J.  Sidwell,  party  of  the 
second  part,,  all  of  the  county  of  Clark  and 
state  of  Kentucky,  witnesseth:  That,  for 
and  in  consideration  of  $700,  to  be  paid  as 
follows:  $400  cash  in  hand  paid,  the  re- 
ceipt of  which  is  hereby  acknowledged,  and 
the  further  sum  of  $300,  due  and  payable  in 
twelve  months  after  date  hereof,  bearing  6 
per  cent  interest  from  date  until  paid,  as 
evidenced  by  a  note  of  even  date  herewith, 
with  a  hen  retained  for  the  unpaid  purchase 
money.  The  parties  of  the  first  part  here- 
by alien,  sell,  and  convey  unto  the  said  Mrs. 
T.  N.  Sidwell,  party  of  the  second  part,  the 
following  described  property,  to  wit:  A 
certain  lot  in  Winchester,  Kentucky,  in 
Robinson's  addition,  and  known  as  lot 
number  3,  lying  between  Winn  avenue  and 
the  Kentucky  Union  Railroad,  and  is 
bounded  as  follows: 

Beginning  at  a  point  in  the  center  of  said 
avenue  comer  to  Goodpaster's  lot  No.  2; 
thence  with  a  line  of  said  lot  N.  Qi"*  W.  358 
feet  to  a  stone  in  a  line  of  the  right  of  way 
of  said  R.  R.;  thence  with  said  right  of 
way  N.  74'  E.  81.7  feet  to  a  stone  comer 
to  Mrs.  Theodore  Ecton 's  lot  No.  4;  thence 
with  a  line  of  said  lot  S.  6i«  £.  363  feet  to 
the  center  of  said  avenue;  thence  with  cen- 
ter line  of  said  avenue  80  feet  front  to  the 
beginning. 

Said  first  parties  warrant  the  title  hereto 
generally  free  from  the  claim  or  claims  of 
any  and  all  persons  whomsoever. 

To  have  and  to  hold  unto  the  said  Mrs. 
T.  N.  Sidwell  with  its  appurtenances  there- 
to belonging,  free  from  any  claim  or  debt 
of  her  husband,  forever  in  fee  simple,  with 
a  covenant  of  general  warranty,  provided, 
however,  that  should  the  said  Mrs.  T.  N. 
Sidwell  die  without  heir  or  heirs,  then,  in 
that  event,  the  title  to  the  above  described 
and  conveyed  land,  with  improvements 
thereon,  to  vest  in  her  husband,  R.  J.  Sid- 
well, should  he  be  living;  should  said  R.  J. 
Sidwell  be  dead,  then  a  share  of  the  land 
and  imp: lavements  thereon,  to  the  amount  of 
$1,000,  to  vest  in  the  next  legal  heirs  of 
said  Mrs.  T.  N.  Siawell,  the  remainder  of 
the  said  property  to  vest  in  the  next  legal 
heirs  of  the  said  R.  J.  Sidwell.  On  testi- 
mony whereof  the  party  of  the  first  part 
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hereunto  subscribed  our  nainea  the  day  axid 
year  aforesaid.  Jaa.  T.  Ectoa, 

Alice  E.  Ecton. 

The  only  question  presented  by  the  ap- 
peal is  as  to  the  proper  conBtmetioB  of  tbe 
foregoing  deed.  It  will  be  observed  that  the 
appellee  Theresa  N.  Sidwell  i«  the  onlj 
person  named  in  the  deed  as  a  grantee,  and 
by  its  premises  and  granting  clause  it  seema 
to  convey  her  a  fee-simple  title  to  the  lot 
therein  described.  It  will  further  be  ob- 
served that,  the  habendum  clause  also  pur- 
ports to  convey  her  a  fee-simple  title  with 
covenant  of  general  warranty,  but  with  the 


proviso : 


tirv 


That   should   the   said   Mra  T. 


N.  Sidwell  die  without  heirs,  then,  in  that 
event,  title  to  the  above  described  and  con- 
veyed land,  with  the  improvements  tbere- 
on,  to  vest  in  her  husband,  R.  J.  Sidwell, 
should  he  be  living;  should  said  R.  J.  Sid- 
well be  dead,  then  a  share  of  the  land  and 
improvements  thereon,  to  the  amount  ol 
$1,000,  to  vest  in  the  next  of  legal  heirs  of 
said  Mrs.  T.  N.  Sidwell,  the  remainder  of 
the  said  property  to  vest  in  the  next  legal 
heirs  of  said  R.  J.  Sidwell."  If  the  proviso 
of  the  habendum  clause  is  to  be  given  anv 
effect  at  all,  it  would  necessarily  introduce 
in  that  clause  R.  J.  Sidwell  as  a  party,  an«l 
make  him  a  grantee  in  the  deed,  though  not 
expressly  named  as  such.  It  is  contendeo 
by  appellees  thai  this  cannot  be  done,  and 
that  the  attempted  limitation  in  the  haben- 
dum of  Mrs.  Sidwell's  estate  is  ineffective, 
because  inconsistent  with  and  repugnant  to 
the  grant  made  to  her  in  the  premisea.  We 
are  not  prepared  to  say  that  the  alleged  in- 
consistency exists,  or  that  the  grant  to  the 
appellee  R.  J.  Sidwell  is  for  that  reason 
void.  We  are  of  opinion  that  the  deed  from 
the  appellees,  T.  N.  and  R.  J.  Sidwell,  to 
appellants,  and  which  the  latter  refused  to 
accept,  will  pass  to  the  grantees  the  abso- 
lute fee  to  the  lot  in  question,  for  the 
reason  that,  by  giving  full  effect  to  the 
habendum  of  the  Ecton  deed,  the  oonelusion 
would  seem  to  result  that  Mrs.  Sidwell  was 
vested,  with  a  conditional  fee,  and,  should 
she  die  leaving  no  heirs  at  law,  her  husband, 
R.  J.  Sidwell,  would  take  an  absolute  estate 
in  the  remainder.  Therefore  the  two,  bj 
the  deed  tendered,  could  pass  to  appellants 
a  good  title.  Perhaps  it  would  make  our 
meaning  plainer  to  say  that  the  limitation 
placed  on  Mrs.  Sidwell's  estate  by  tbe  Ian 
guage  of  the  habendum  of  the  Ecton  deed 
is  on  condition  that  she  die  without  beira. 
in  which  event  the  title  is  to  vest  in  her 
husband,  should  he  be  living,  and,  should  be 
be  dead,  then  a  part  of  the  property  to  iht 
amount  of  $1,000  to  vest  in  the  *'next^  legal 
heirs  of  Mrs.  Sidwell,  and  the  remaiiKier 
in  the  "next"  legal  heirs  of  R  J.  SidveH. 
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The  ]a8i-attempted  limitation  to  the  heirs 
of  Mn.  Sidwell  can,  it  would  seem,  have  no 
effect  whatever,  because,  by  the  terms  of  the 
deed,  her  estate  is  absolute  if  she  dies  with- 
out heirs,  and,  leaving  those  surviving  her 
u  heirs,  they  would  take  the  estate  by 
descent,  and  not  as  purchasers  under  the 
Eeton  deed.  The  further  provision,  "the  re- 
maiiider  of  said  property  to  vest  in  the  next 
legal  heirs  of  said  R.  J.  Sidwell,"  does  not 
create  a  remainder  in  the  heirs  of  the  lat- 
ter; the  word  "heirs"  being  usea  as  a  word 
of  inheritance,  and  not  of  purchase. 

The  deed  under  consideration  is,  in  mean- 
ing and  effect,  much  like  ^at  construed  in 
the  ease  of  White  v.  Clark  County  Nat. 
Bank,  22  Ky.  L.  Rep.  932,  69  8.  W.  605.    In 


the  latter  case,  it  was  held  that  a  remain- 
der to  John  £.  Burke,  in  fee  simple,  or,  if  he 
should  not  be  living  at  the  death  of  Mamie 
£.  Burke,  then  to  his  heirs,  created  in  John 
£.  Burke  a  vested  estate  in  remainder,  and 
that  his  heirs  would  take  by  inheritance, 
and  not  by  purchase.  The  construction  we 
have  given  the  deed  from  the  Ectons  to 
appellees  is  not  free  from  doubt;  but,  on 
the  whole,  we  think  it  the  most  reasonable 
one  we  can  adopt.  In  our  opinion  therefore 
appellants  should  have  been  satisfied  with 
the  deed  tendered  them  by  appellees,  and 
the  Circuit  Court  did  not  err  in  requiring 
them  by  the  decree  rendered  to  accept  it. 
Wherefore  the  judgment  is  affirmed. 


Note,  ^  The  rule  in  Shelley's  case, 

I.  Introduction,  965. 
IL  The  facts  and  the  law  of  Shelley's 

Case,  968. 
m.  Definitions  of  terms  used,  970. 
lY.  Varying    statements    of    the    rule, 

973. 

V.  Antiquity  of   the   rule;    Perrin   v. 

Blake  controversy,  977. 

VI.  Supposed  objects  of  the  rule. 

a.  In  general,  979. 

b.  Preservation  of  feudal  reliefs, 

980. 
e.  Prevention  of  abeyance  of  fee, 
981. 

d.  Facilitation  of  alienation,  983. 

e.  Preservation        of      creditors' 

rights,  984. 

f.  Maintenance  of  distinction  be- 

tween descent  and  purchase, 
985. 

g.  The  true  reason  for  the  rule 

in  Shelley's  Case,  987. 
Vn.  Reasonableness  of  rule,  988. 
VHI.  Operation  and  effect  of  rule. 

a.  Entire  estates,  993. 

b.  Joint    and    successive    estates, 

995. 
e.  Life  estate  in  feme;  remainder 

to    heirs   of   body   of   baron 

and  feme,  996. 
d.  Intermediate  estates,  997. 
IX  Requisites  of  rule. 

a.  General  statement  of  elements 

necessary,  1000. 
h.  Must  be  freehold  in  ancestor. 

1.  Reason    for    requirement; 

illustrative  cases,  1001. 

2.  Sufficiency  of  freehold. 

(a)  In  general,  1003. 

(b)  Freehold  by  implica- 

tion, 1003. 

(c)  Termination  of  free- 

hold in  life  of  an- 
cestor, 1005. 
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IX.— continued. 

c.  Freehold  and  remainder  must 

be  created  by  the  same 
instrument. 

1.  The  general  rule,  1006. 

2.  Power     of     appointment, 

1007. 

d.  Limitation   to   hei**8  must  be 

by  way  of  remainder. 

1.  Absence  of  life  estate,  1008. 

2.  Executory  devise,  1011. 

e.  Remaindermen    must    take    as 

heirs,  1012. 

f.  Necessity   as  to   use  of   word 

"heirs,"   1014. 

g.  Necessity  as  to  conveyance  of 

inheritance  to  heirs,  1016. 

h.  Necessity  that  remainder  be 
given  to  heirs  of  person  tak- 
ing particular  estate,  1016. 

i.  Effect  of  limitation  to  heirs  of 
life  tenant  and  heirs  of  oth- 
ers, 1017. 

].  Effect  of  limitation  to  heirs  or 
issue  in  the  singular  number, 
1017. 

k.  Possibility    of    issue    extinct, 
1021. 
X.  Estates  to  which  rule  applies. 

a.  Rule  as  to  legal  and  equitable 

estates,  1021. 

b.  Estates  of  same  quality  in  gen- 

eral, 1022. 

c.  Equitable  life  estate;  legal  re- 

mainder, 1025. 

d.  Legal  life  estate;  equitable  re- 

mainder, 1031. 

e.  Unexecuted    freehold    estates; 

executed  remainders,  1031. 

f.  Executed      freehold      estates; 

legal  remainder,  1031. 

g.  Executed  freehold  estates;  un- 

executed remainders,  1034. 
h.  Executed    trusts    in    freehold 
and  remainder,  1035. 
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X. — continued. 

i.  Active  trusts  in   freehold  and 

remainder,  1036. 
j.  Freehold  in  realty;  remainder 

in  personalty,  1036. 
k.  Joint     freehold;     tenancy     in 

common  in  remainder,  1036. 

1.  Copyhold  estates,  1036. 
XI.  Application   of   rule    to    wills   and 
deeds,  1038. 
XII.  Effect  of  rule  on  intention. 

a.  Different  intents  which  courts 

may  have  to  consider,  1039. 

b.  The  general  and  particular  in- 

tent, 1044. 

c.  Quantity  of  estate  given  first 

taker. 
1.  In  general,  1051. 
2..  Illustrative  cases,  1055. 

d.  Intention   as   to   use   of   tech- 

nical terms. 

1.  Discussion  of  principle  in- 

volved, 1059. 

2.  Illustrative  cases,  1065. 

XIII.  Unqualified  limitations. 

a.  Limitations  to  heirs. 

1.  Effect  in  general,  1069. 

2.  Illustrative  cases,  1070. 

b.  Limitations  to  heirs  of  body. 

1.  Effect  in  general,  1073. 

2.  Illustrative  cases,  1073. 

c.  Limitations  to  issue,  1074. 

XIV.  Qualified  limitations. 

a.  Effect  of  words  of  distribution. 

1.  In  general,  1077. 

2.  As    qualifying    the    word 

"heirs,"  1078. 

3.  As    qualifying    the   words 

"heirs     of     the     body," 
1080. 

4.  As    qualifying    the    word 

"issue,"  1081. 

b.  Effect  of  superadded  words  of 

limitation. 

1.  In  general,  1081. 

2.  As    qualifying    the    word 

"heirs,"  1083. 

3.  As   qualifying   the   words 

"heirs     of     the     body," 
1085. 

4.  As    qualifying    the    word 

"issue,"  1087. 
C  Effect  of  words  of  distribution 
and  superadded  words  of 
limitation. 

1.  In  general,  1089. 

2.  As    qualifying    the    word 

"heirs,"  1090. 
8.  As    qualifying   the   words 
"heirs     of     the     body," 
1091. 
4.  As    qualifying    the    word 
"issue,"  1092. 
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XIV.— continued. 

d.  Effect  of  other  modifying  or 
explanatory  words  or 
phrases. 

1.  In    general;     relation    to 

tule    in    Shelley's   Case. 
1094. 

2.  As    qualifving  -  the    word 

"heirs," 

(a)  Deeds,  1094. 

(b)  Wills,  1096. 

8.  As  qualifying  the  words 
'Tieire  of  the 
body." 

(a)  Deeds,  1101. 

(b)  Wills,  1102. 

4.  As  qualifying  the  word 
"issue." 

(a)  Deeds,  1105. 

(b)  Wills,  1105. 

6.  Qualifying  words  in  habeii 

dum,  1110. 
6.  Direct  conveyanoe  to  heirs, 

1110. 
XV.  Limitations  over. 

a.  Effect  in  general,  1110. 

b.  As    enlarging   estates   by  im- 

plication, 1112. 
c  As    explaining    or    modifying 
preceding   limitations. 

1.  The  word  "heirs,"  1115. 

2.  The   words   'Hieirs  of  the 

body,"  1116. 

3.  The  word  "issue,"  1117. 

d.  Limitations   over   after  words 

of  purchase,  1118. 

e.  Qualified       limitations      over, 

112L 
XVI.  Limitations  to  children. 

a.  Effect    of    unqualified    limita- 

tions,  1123. 

b.  Effect  of  qualified  limitatioDS. 

1.  Modifying   words   in  gen- 

eral, 1126. 

2.  Words      of      distributioD. 

1129. 

3.  Superadded  words  of  limi 

tation,  1131. 

4.  Words  of  distribution  and 

superadded     limitations. 
1133. 

5.  Limitations  over,  1134. 
XVII.  Miscellaneous  limitattons,  1134. 

XVIII.  Executory  trusts. 

a.  In  general;  what  oonstitntes. 

1.  Rules      for     determining. 

1136. 

2.  Illustratiye  cases,  1139. 

b.  Marriage  settlements,  1143. 
XIX.  Application  of  rule  to  limitatiosu 

of  personal  property. 

a.  In  general,  1146. 

b.  Unqualified  limitations. 

1.  Heirs,  1148. 
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XIX«  b.— continued. 

2.  Heirs  of  the  body,  1149. 

3.  Issue,   1152. 

c  Qualified  limitations. 

1.  Modifying  or  explanatory 

words  in  general,  1152. 

2.  Words      of      distribution, 

1155. 
8.  Superadded  words  of  limi- 
tation, 1157. 

4.  Limitations  over,  1157. 

d.  Miscellaneous  limitations,  1157. 
XX.  Abolition  of  rule  by  statute,  1158. 

I.  Introduction. 

The  attitude  of  the  modern  lawyer  to- 
ward the  rule  in  Shelley's  Case  is  gener- 
ally one  of  marked  hostility.  Even  in  ju- 
risdictions where  this  ancient  rule  still 
flourishes,  many  judges  and  lawyers  seem 
to  think  that  if  the  courts  had  to  decide 
the  question  anew,  they  would  come  to  a 
different  conclusion.  All  the  justices  of 
England  were  summoned  to  pass  upon  the 
issues  raised  in  Shelley's  Case,  and  the  de- 
cision was  not  reached  without  a  profound 
examination  into  the  laws  of  the  realm,  and 
a  most  painstaking  consideration  of  the 
justice  of  the  claims  of  the  adverse  par- 
ties. Nevertheless,  many  modern  judges 
do  not  hesitate  to  ridicule  or  heap  abuse  on 
the  rule  applied  in  that  case,  deeming  it 
an  example  of  the  absurd  results  often 
reached  by  the  artificial  reasoning  of  the 
times;  an  unblessed  heritage  of  feudal  cus- 
toms; a  technical  decision  that  long  since 
survived  its  usefulness,  if  indeed  it  ever 
had  any.  It  is  frankly  admitted  by  several 
of  these  critics,  and  the  suspicion  appears 
to  be  well  grounded  in  the  case  of  some, 
at  leasts  of  the  others,  that  they  have  made 
their  assaults  upon  the  rule  without  hav- 
ing read  Shelley's  Case  itself,  and  without 
having  made  any  very  careful  examination 
of  the  leading  cases  in  which  the  rule  is 
discussed  and  applied.  The  truth  is  that 
familiarity  with  the  rule  in  Shelley's  Case 
does  not  breed  contempt;  but  rather,  it 
may  be  said,  as  in  the  case  of  Goldsmith's 
village  parson,  that  those  who  come  to  scoff, 
remain  to  pray. 

An  idea  of  how  the  subject  is  regarded 
as  to  its  perplexities,  difiSculties,  and  in- 
tricacies, and  how  differing  are  the  views 
as  to  the  soundness  and  wisdom  of  the 
rule,  may  be  gathered  from  some  of  the 
comments  of  courts  and  law  writers. 

A  few  years  ago,  a  young  lawyer,  seek- 
ing more  light  upon  the  subject,  addressed 
a  request  to  the  American  Law  Review, 
then  edited  by  Seymour  D.  Thompson  and 
Leonard  A.  Jones,  both  eminent  law  writ- 
ers, asking  for  "a  plain,  common-sense, 
easy -to-be-understood  definition  of  the  rule 
29  L..R.A.(N.S.) 


in -Shelley's  Case,"  and  received  an  answer 
as  follows:  "Not  having  the  capacity  to 
understand  the  rule  in  Shelley's  Case,  or 
to  acquire  an  understanding  of  it  by  any 
degree  of  diligence  within  the  limits  of  a 
lifetime,  we  find  ourselves  unable  to  com- 
ply with  the  modest  request  of  our  esteemed 
correspondent."  l  On  the  other  hand,  the 
rule  has  been  said  to  be  one  in  itself  sim- 
ple enough,  but  which,  from  the  conflict- 
ing results  and  the  obscurely  technical  char- 
acter of  the  many  cases  in  which  it  has 
been  discussed,  is  sometimes  regarded  as  a 
sort  of  monster  with  frightful  presence,  and 
confined  in  a  worse  than  Cretan  labyrinth 
of  intricate  construction  and  tedious  tech- 
nical learning.' 

There  perhaps  is  no  branch  of  law  that 
has  given  rise  to  more  conflicting  decisions 
or  a  greater  display  of  legal  learning.*  By 
some  courts  the  rule  is  regarded  as  sound 
and  beneficial,  more  approved  as  it  is  bet- 
ter understood;  one  which  is  not  at  all 
technical,  but  rather  of  substance,  de- 
signed  to  give  effect  to  the   intention  of 

1 27  Am.  L.  Rev.  622. 

S  Robert  v.  West,  16  Ga.  124. 

•  Patrick  v.  Morehead,  85  N.  C.  62,  39 
Am.  Rep.  684. 

No  question  connected  with  the  law  has 
elicited  more  learning  and  discussion  than 
that  which  relates  to  the  nature  and  opera- 
tion of  this  rule  as  a  principle  of  law  for 
the  interpretation  of  wills  and  deeds,  and 
none  Occupies  a  more  permanent  place  in 
the  history  of  the  law  of  real  property. 
Ware  v.  Richardson,  3  Md.  505,  56  Am.  Dec. 
762. 

The  rule  in  Shelley's  Case  has  happily 
been  swept  away,  and  with  it  the  preva- 
lence of  a  subtle  and  artificial  reasoning 
which  marked  its  birth,  and  the  intense  re- 
finements which  were  resorted  to  in  its  de- 
fense, all  yielding  to  the  assaults  made 
upon  it,  resulting  in  its  abolution.  Spader 
V.  Powers,  56  Hun,  153,  9  N.  Y.  Supp.  39. 

No  principle  or  rule  of  the  common  law 
has  occupied  so  much  of  the  time,  or  called 
into  active  effort  so  much  of  the  learning 
and  ability  of  the  profession,  as  the  rule  in 
Shelley's  Case.  Settle  v.  Settle,  10  Humph. 
474. 

In  King  v.  Beck,  12  Ohio,  390,  it  is 
said:  "In  our  endeavor  to  grasp  these 
px'inciples  while  exploring  fields  beyond  our 
common  studies,  where  the  foundations  as 
well  as  the  superstructure  of  reasoning  are 
so  artificial  and  so  nice,  we  have  found 
what  we  had  a  right,  and  felt  it  a  privilege, 
to  expect,  that  in  the  maffnum  mare  of  law 
which  the  books  contain  upon  the  rule  of 
Slielley,  few  points  can  arise  which  have  not 
been  the  subject  of  positive  adjudication." 

The  rule  has  been  productive  of  an  al- 
most incredible  amount  of  controversial  dis- 
quisition, and  a  wilderness  of  decisions,  in 
this  and  in  the  mother  countrv.  Hess  v. 
Lakin,  7  Ohio  S.  &  C.  P.  Dec.  300. 
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grantors  or  devisors.^  By  others  it.  is 
thought  to  be  4iighly  artificial,  based  upon 
subtle  reasoning,  and  absurd  and  unjust 
in  its  working,  always  defeating  the  plain 
intention  of  the  writer  of  the  instrument.^ 
•*Every   rule   of   construction   save   one," 


says  a  North  Carolina  judge,  *is  properly 
invoked  to  carry  out  the  evident  intentioD 
of  the  grantor.  .  .  .  This  single  excep 
tion  is  the  rule  in  Shelley's  Case,  the  Duti 
Quixote  of  the  law,  which,  like  the  la^t 
knight   errant  of   chivalry,    haa   long  sur- 


4  In  Smith  v.  Collins,  90  Ga.  411,  17  S. 
E.  1013,  the  court  said:  "In  its  substance 
the  rule  is  not  arbitrary,  but  logical  and 
apparently  necessary  in  any  system  of  law 
which  is  self-consistent;  for  the  distinction 
between  descent  and  purchase  is  radical  and 
fundamental;  and  while  a  group  of  indi- 
viduals, though  they  be  heirs  oi  another, 
may  take  by  purchase  the  same  as  those 
who  are  not  his  heirs,  yet  they  cannot  as 
heirs  take  otherwise  than  by  desc<mt;  and 
to  take  by  descent  at  all,  they  must  take 
from  him  whose  heirs  they  are,  and  not 
from  him  who  conveyed  the  property  and 
nominated  them  to  succeed  in  its  owner- 
ship." 

In  Doyle  v.  Andis,  127  Iowa,  36,  69  L.R.A. 
693,  102  N.  W.  177,  4  A.  &  £.  Ann.  Cas.  18, 
it  is  said  that  "the  objections  tx)  the  rule 
liave  been  based  largely  on  sentiment,  and 
few,  if  any,  cases  of  actual  hardship  will 
be  found  in  the  books.  Planting  themselves 
on  the  premises  that  its  operation  worked 
the  defeat  of  the  real  intention  of  the 
grantor  or  testator,  as  expressed  in  the  con- 
veyance or  will,  its  detractors  have  assailed 
it  with  vituperation  and  invective,  for- 
getting that  numerous  other  rules  of  real- 
estate  law,  accepted  without  question,  have 
precisely  the  same  effect,  and  that  the  in- 
tention, to  be  effective,  must  be  consistent 
with  the  rules  of  law.  A  man  cannot  by 
will  create  a  perpetuity,  nor  could  he  put 
a  freehold  in  abeyance  at  the  common  law, 
nor  can  he  limit  a  fee  with  a  fee,  nor  make 
a  chattel  descend  to  heirs,  no  matter  how 
clearly  his  intention  to  do  so  be  expressed. 
It  is  denounced  as  an  anachro- 
nism handed  down  from  the  feudal  ages,  but 
this  criticism  applies  as  well  to  many  of 
the  most  cherished  principles  of  the  com- 
mon law.  Again,  it  is  said  that  men 
ignorant  of  the  rule  may,  in  preparing  wills 
or  deeds,  unintentionally  employ  language 
which  will  compel  its  application.  Such 
persons  are  quite  as  likely  to  overlook  the 
forms  prescribed  for  the  execution  of  such 
instruments,  and  thereby  defeat  the  pur- 
poses of  the  testator  or  grantor,  and  yet  no 
one  has  demanded  that  the  statutes  pre- 
scribing these  shall  be  repealed.  So,  too, 
language  is  often  incorporated  in  a  will, 
possibly  in  ignorance  of  the  accepted  canons 
of  construction,  which  this  court  has  deemed 
itself  bound  to  follow,  notwithstanding  the 
protests  that  the  testator  must  have  in- 
tended otherwise." 

In  Peirce  v.  Hubbard,  10  Pa.  Co.  Ct.  63, 
affirmed  in  162  Pa.  18,  25  Atl.  231,  it  is 
said  that  perhaps  there  is  no  rule  of  law 
more  just  and  reasonable  than  the  rule  in 
Shelley's  Case,  when  it  is  confined  to  cases 
in  which  the  facts  are  the  same  as  in  that 
case,  and  yec  there  is  no  other  rule  which 
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has  done  more  injustice  and  received  more 
condemnation  because  of  the  injury  done  or 
accomplished  in  the  majoritj  of  eases  in 
which  it  has  been  applied. 

The  wisdom  of  the  rule  ia  more  approved 
as  it  is  better  understood.  Williams  ¥. 
Foster,  3  Hill,  L.  193. 

In  Bowen  v.  Lewis,  L.  R.  9  App.  Gas. 
890,  Earl  Cairns  waa  of  the  opinion  that 
the  rule  in  Shelley's  Case  waa  not  only  not 
a  technical  rule,  but  that  it  was  the  very 
opposite  of  a  technical  rule.  It  waa  a  rule 
that  had  been  established  through  a  long 
course  of  decisions  extending  over  a  great 
many  generations,  and  upon  the  ground  thai 
it  was  desirable  to  avoid  the  effect  of  techni 
cality;  it  was  a  rule  of  aubstanee,  in  order 
to  give  effect  to  the  intention. 

In  Parker  v.  Clark,  1  Jur.  N.  8,  605. 
Sir  J.  Stuart,  V.  C,  said:  «I  think 
the  rule  in  Shelley's  Caae  ia  of  the 
highest  importance,  and  that  it  ia  al 
ways  to  be  treated  aa  a  guiding  prin 
ciple  of  the  law  of  real  property.  It 
ought  in  every  case  to  which  it  properly 
applies  to  be  rigidly  adhered  to.  It  is 
equally  important  that  no  attempt  shoulii 
be  made  to  endanger  the  existence  of  tbe 
rule  by  endeavoring  to  extend  it  to  eases  to 
which  it  is  not  legitimately  applicable." 

•  In   Gross   V.   Sheeler,   7    Houst    (Del. 
280,  31  Atl.  812,  the  rule  in  Shelley's  Cast 
is  said  to  be  a  rule  which  haa  done  more  U* 
produce  litigation,  and,  when  austained,  to 
thwart   the   actual   purpose   of   a   testator. 
than  all  the  other  arbitrary  rules  combine-. 
In  Van  Grutten  v.  Foxwell,  77  L.  T.  Re{' 
N.  S.  170,  Lord  Macnaghten  said  that  b^^ 
could  not  help  thinking  that  much  of  tfa« 
"profound"     and      "animated"      diacussioc 
about  the  rule  in  Shelley's  Case,  in  whUh 
the  greatest  lawyers  of  the  day  contenOeJ 
for  victory,  was  little  more  than  a  verbal 
controversy. 

A  rule  of  unblessed  memory.  Daniels  v. 
Dingman,  140  Iowa,  386, 118  N.  W.  373. 

Shelley's  Caae  waa  decided  upon  very 
subtle  and  artificial  reasona  Lytle  v. 
Beveridge,  68  N.  Y.  592. 

The  rule  in  Shelley'a  Caae  is  at  best  as 
artificial  one.  Turley  v.  Turley,  11  Ohio 
St.  173. 

It  is  at  best  a  mere  artificial  techni- 
cality, and  just  in  proportion  as  it  lacV^ 
reason,  it  appears  to  have  won  the  affe<:- 
tions  of  the  profession.  King  t.  Beck,  15 
Ohio,  559. 

Wills  have  been  turned  upside  down  by 
the  rule  in  Shelley's  Caae.  Blair  t.  Miller. 
30  W.  N.  C.  486. 

The  rule  was  once  characterized  bj  Judge 
Reese  as  a  Gothic  column  found  among  the 
remains  of  feudality.  Collins  v.  WiUiams^ 
08  Tenn.  625,  41  S.  W.  1056. 
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▼iT«d  every  cause  that  gave  it  birth,  and 
now  wanders  aimlessly  through  the  reports, 
still  vigorous,  but  equally  useless  and  dan- 
gerous." 0  Bar  associations  even  have  taken 
the  aubject  up,  and  recommended  the  abo- 
lition of  the  rule,  the  great  point  of  com- 
plaint always  being  that  it  thwarts  this 
•'evident  intention."' 

It  has  been  said  that  if  the  rule  in 
Shelley's  Case,  or  its  principles,  had  never 
existed,  there  would  have  been  no  princi- 
ple in  the  English  law  which  prevented  an 
estate  from  being  effectually  given  to  one 
for  life,  with  remainder  to  his  heirs,  gen- 
eral or  special,  to  take  as  purchasers  at 
his   death;    that  it  was  that  rule,   or  the 


principle  embodied  in  it,  which  determined 
that  the  estate  of  inheritance  intended  to 
vest  in  the  heirs  should  vest  in  the  ancestor 
to  whom  an  estate  for  life  was  given  by 
the  same  conveyance,  so  that  he  would  have 
the  fee,  either  immediate  or  in  remainder, 
and  in  tail  or  in  fee  simple,  according  as 
the  limitation  in  remainder  was  immedate 
upon  his  life  estate  or  otherwise,  and  was 
to  the  heirs  of  his  body  or  to  his  heirs 
general.8 

One  court  thinks  that  the  rule  is  not  re- 
garded as  it  once  was,  as  one  of  the  won- 
ders of  the  wisdom  of  the  law,  but  more  in 
the  nature  of  a  freak,  to  worry  and  as- 
tonish beginners  and  the  uninitiated  in  the 


6  Stamper  v.  Stamper,  121  N.  C.  251,  28 
S.  E.  20. 

In  Ldving  v.  Hunter,  8  Yerg.  4,  the  court 
said,  in  speaking  of  the  rule:  "Memorable 
for  its  antiquity,  and  for  the  patient  culti- 
vation and  discipline  which  it  has  received, 
stilly  as  it  is  a  rule  purely  'arbitrary  and 
technical,  and  calculated  to  defeat  the  in- 
tention of  those  who  are  ignorant  of 
technical  language,'  and  as  it  had  Its  origin 
and  reasons  in  a  state  of  things  at  war 
with  our  institutions  and  policy,  we  cannot 
perceive  that  there  are  just  grounds  to  join 
Chancellor  Kent  in  his  lament  over  the 
learning  which  he  says  has  been  devoted  to 
destruction  by  the  statute  of  New  York  by 
which  the  operation  of  the  rule  has  been 
abolished.  On  the  contrary,  when  we  take 
into  view  the  intricacies  and  subtleties  into 
which  the  numerous  disquisitions  on  this 
subject  have  descended,  involving  it,  as 
Chancellor  Kent  admits,  in  'involutions 
wild'  .  .  .  and  giving  birth,  as  it  has, 
to  so  much  vexatious  litigation  as  to  afford, 
according  to  Mr.  Hays  (p.  93),  a  strong 
prima  facie  argument  for  the  abolition  of 
the  rule,  we  would  rather  recommend  it 
to  the  legislature  of  this  state  to  follow  the 
example  of  that  of  New  York." 

7  In  an  address  before  the  Illinois  State 
Bar  Association,  in  1893,  "Precedent  v. 
Justice,"  by  Mr.  Lyman  Trumbull,  of 
national  fame  as  a  lawyer  and  statesman, 
then  president  of  the  association,  the  speak- 
er, in  commenting  on  the  rule  in  Shelley's 
Case,  said:  "We  find  the  supreme  court  of 
Illinois  to  the  present  time  enforcing  a  rule 
of  construction  that  has  contributed  more 
than  all  otiier  causes  combined  to  defeat  the 
wishes  and  purposes  of- persons  who  have  at- 
tempted to  dispose  of  their  estates  by  will. 
A  rule  coming  down  from  the  dark  ages, 
and  promulgated  by  some  judge  in  the 
case  of  one  Shelley,  declaring  that  the 
word  'heirs'  in  a  will  or  deed  was,  in  certain 
cases,  a  word  of  limitation,  and  not  of 
purchase,  whatever  that  means.  Where 
:ind  for  what  purpose  this  rule  was  pro* 
mulgated,  nobody  exactly  knows,  and  its 
meaning  nobody  except  one  learned  in  black- 
letter  law  understands,  and  it  is  doubtful 
if  be  does.  To  the  common  mind  the  rule  is 
nonsense.  Nevertheless,  the  supreme  court 
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J  of  Illinois,  in  disregard  of  the  fundamental 
!  rule  requiring  all  legislative  acts  and 
instruments  to  be  construed  accordinfr  to 
their  intent,  has  held,  in  repeated  decisions, 
that  the  antiquated  rule  of  construction  in 
Shelley's  Case  is  to  be  followed,  and  that 
the  declaration  in  a  deed,  that  it  was 
the  intent  and  meaning  of  said  instrument 
that  the  party  of  the  second  part  should 
have  and  hold  an  estate  only  during  his 
natural  life,  and  that  upon  his  death  the 
estate  should  be  held  in  fee  simple  by  his 
heirs,  was  wholly  ineffectual  to  limit  the 
estate  of  the  parfy  of  the  second  part  to  an 
estate  for  life,  because  the  word  'heirs'  in 
that  connection,  according  to  the  rule  in 
Shelley's  Case,  was  not  a  word  of  purchase. 
In  other  words,  this  rule  in  Shelley's  Case 
is  made  to  override  the  expressed  intention 
of  the  testator  or  grantor,  that  it  shall  not 
operate.  Could  anything  be  more  absurd 
than  that  the  intention  of  the  parties  should 
be  overridden  and  made  to  give  way  to  a 
rule  of  construction  adopted  centuries  ago, 
under  conditions  very  dillerent  from  ourst" 
27  Am.  L.  Rev.  325. 

In  a  report  of  the  proceedings  of  the 
Pennsylvania  Stete  Bar  Association  it  is 
said:  "It  matters  not  what  hardships  are 
inflicted,  what  injustice  is  done,  or  how  it 
may  frustrate  the  plans  of  the  testator,  this 
relic  of  barbarism  is  in  supreme  control, 
and  its  power  will  continue  until  abridged 
by  legislation.  So  long  as  this  imperious 
rule  is  permitted  to  hold  sway,  there  will  be 
uncertainty  as  to  the  effect  of  grants  and 
devises  on  this  line,  and  the  result  must  be 
contention  in  the  courte  to  ascertain  wheth- 
er the  intention  of  the  testator  falls  under 
the  guillotine  of  that  rule."  Doyle  v.  Andis, 
127  Iowa,  36.  69  L.R.A.  693,  102  N.  W. 
177,  4  A.  &  E.  Ann.  Cas.  18.  In  this  case. 
Weaver,  J.,  dissenting,  said  that  the 
centuries  of  the  history  of  the  rule  in  Shel- 
ley's Case  had  been  insufficient  for  its 
advocates  to  find  common  ground  on  which 
to  stand  in  its  practical  application,  and 
that  the  lawyer  who  set  out  to  discover  the 
weight  of  authority  upon  any  of  ite  phases 
soon  found  himself  lost  in  an  impenetrable 
forest  of  varying  precedents  and  discordant 
opinions. 

8  Stephenson  v.  Hagan,  15  B.  Mon.  282. 
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mysteries  of  the  ]aw,o  and  a  judge  with  a 
still  more  humorous  turn,  in  applying  the 
rule,  said:  ^'Notwithstanding  I  am  not 
well  satisfied  with  either  the  justice  or  the 
reason  of  the  rule,  yet  I  must  be  content 
to  say  Hta  lex  scripta,^  and  console  myself 
by  what  is  said  by  one  of  the  great  masters 
of  the  science  of  the  common  law,  'that  at 
some  other  time,  in  some  other  place,  and 
on  some  other  occasion,  the  wisdom  of  the 
rule  may  appear/  '*  10  And  even  where  the 
rule  is  recognized  as  binding,  it  is  very 
commonly  deemed  unjust.  11 

It  will  be  shown  in  the  course  of  this 
note,  that  the  rule  in  Shelley's  Case  is  no 
more  artificial  and  technical  than  the  stat- 
utory rule  which  in  many  jurisdictions  has 
replaced  it;  that  the  object  of  each  of  these 
rules  is  to  give  effect  to  the  intention  of 
grantors  and  devisors;  that  Shelley's  Case 
was  very  probably  decided  as  Shelley  him- 
self would  have  decided  it;  but  that  it  was 
not  decided  as  an  American  grantor  or 
testator  living  in  the  present  century,  and 
limiting  an  estate  for  life  to  a  person,  with 
remainder  to  his  heirs,  would  decide,  since 
the  intent  of  an  English  grantor  or  testa- 
tor is  quite  likely  to  be  different  with  re- 
spect to  the  course  of  descent  of  the  prop- 
erty conveyed  from  that  of  an  American 
testator;  in  other  words,  that  the  rule  in 
Shelley's  Case  is  suitable  to  give  effect  to 
the  paramount  intention  of  the  authors  of 
deeds  or  wills  according  to  English  ideas 
of  the  transmission  of  property  to  descend- 
ants and  heirs,  but  that  the  statutory  rule 
is  more  likely  to  give  effect  to  the  inten- 
tion of  Americans  as  to  the  disposition  of 
property  after  death. 

It  will  also  appear  that  much  of  the 
difficulty  with  which  the  subject  has  been 
surrounded  is  not  properly  chargeable  to 
the  rule  itself;  that  the  bulk  of  the  litiga- 
tion arises  from  the  use  of  ambiguous  lan- 
guage in  deeds  and  wills,  which  the  courts 
are  called  upon  to  interpret, — a  difficulty 
which  in  no  wise  has  passed  away  with 
the  abolition  of  the  rule  in  Shelley's  Case. 

And  finally,  attention  will  be  called  to 
the  fact  that  modem  statutes  aimed  at 
abolishing  the  rule  in  Shelley's  Case  have 
created  no  new  kind  of  an  estate,  as  was 
done  in  the  case  of  the  statute  de  donis, 
and  that  therefore  grantors  and  testators 
are  to-day  confronted  with  the  same  diffi- 
culty  in   creating  estates   that  they   were 


when  Shelley's  Case  was  decided;  that  they 
cannot  create  to-day  the  kind  of  an  estate 
that  it  was  determined  Shelley  tried  to 
create,  without  vesting  the  fee  in  the  an- 
cestor, any  more  easily  than  they  could 
then;  that  the  controversy,  instead  of  be- 
ing merely  verbal,  was  vital,  and  that  mod- 
ern statutes  have  not  removed  the  difB- 
culty. 

II.  The  facts  and  the  late  of  SheUey*B 

Case, 

It  is  impossible  to  understand  the  scope 
and  effect  of  the  rule  in  Shelley's  CaseU 
without  knowing  the  facts  in  Shelley's 
Case  itself.  The  situation  which  confront- 
ed the  judges  in  that  celebrated  case  must 
constantly  be  borne  in  mind. 

It  appeared  that  Edward  Shelley  and 
Joan,  his  wife,  were  seised  of  certain  land 
in  special  tail,  that  is  to  say,  to  them  and 
to  the  heirs  of  their  two  bodies  lawfullv 
begotten,  with  remainder  to  Edward  Shel- 
ley and  his  heirs.  While  so  seised  they 
had  issHe,  two  sons,  Henry  Shelley,  the 
elder,  and  Richard  Shelley,  the  younger. 
Then  Joan  Shelley,  the  wife,  died.  Their 
eldest  son,  Henry  Shelley,  married  and 
had  issue,  a  daughter,  Mary  Shelley.  Then 
this  son,  Henry  Shelley,  died  leaving  his 
father,  Edward  Shelley,  his  younger  broth- 
er, Richard  Shelley,  his  daughter,  Mary 
Shelley,  and  his  wife,  who  was  enceinie^ 

Then  Edward  Shelley,  the  ancestor,  suf- 
fered a  recovery  pursuant  to  covenant  tliat 
it  should  be  to  the  use  of  himself,  Edward 
Shelley,  for  life,  without  impeachment  of 
waste,  and,  after  bis  death,  to  the  use  of 
others  for  a  term  of  twenty-four  years,  and 
then  to  the  use  of  the  heirs  male  of  the 
body  of  the  said  Edward  Shellej  lawfully 
begotten,  and  of  the  heirs  male  of  the  body 
of  such  heirs  male  lawfully  begotten;  and 
for  default  of  such  issue,  over. 

On  October  9th  of  the  year  in  which  the 
recovery  was  had,  Edward  Shelley  died; 
and,  afterwards,  on  the  same  day  the  re- 
covery passed  with  a  voucher  over ;  and,  im- 
mediately after  judgment  was  ^ven,  an 
habere  facias  seisinam  was  awarded.  On 
the  10  th  of  October  the  recovery  was  exe- 
cuted, and  on  the  4th  of  December  follow- 
ing Henry  Shelley,  the  grandson  of  Edward 
Shelley,  was  born.  Richard  Shelley,  tb** 
second  son  of  Edward  Shelley,  entered  and 


9  Kirby  v.  Brownlee,  13  Ohio  C.  C.  86,  af- 
firmed without  opinion  in  55  Ohio  St.  676, 
48  N.  E.  1114. 

10  O^Neall,  J.,  in  Myers  v.  Pickett,  1  Hill, 
Eq.  35. 

11  In  Richardson  v.  Harrison,  L.  R.  16 
Q.  B.  Div.  85,  Lord  Esher,  M.  R.,  said :  "I 
shall  not  say  much  about  the  rule  in  Shel- 
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ley's  Case.  I  have  heard  some  judges  say 
that  in  their  opinion  it  was  the  nrast  un- 
just decision  that  ever  was  come  to.  I  shall 
not  give  that  as  my  view:  but  it  is  a  de- 
cision which  I  never  could  understand  bow 
anvbody  could  come  to." 
W  1  Coke,  93b. 
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made  a  lease  to  the  plaintiff,  and  after- 
irards  Henry,  the  grandson,  entered  and 
ejected  the  lessee.  The  action  in  Shelley's 
Case  was  brought  by  the  lessee  claiming 
through  Richard  Shelley,  the  second  son 
nf  Edward  Shelley,  to  recover  from  Henry 
Shellej,  the  grandson  of  Edward  Shelley. 
The  following  pedigree  will  make  the  situa- 
tion plain: 

Edward  Shelley  I  Joan,  bis  wife 


Henry  Shelley      Richard  Shelley 

Under  whom  tbe 
plaintiff  claimed 


Marj  SbeUey    Henry  Shelley 
the  deft. 

At  the  time  of  Edward  Shelley's  death, 
li  has  been  seen,  his  only  living  descend- 
LDta  were  Richard  Shelley,  his  second  son, 
ind  Mary  Shelley,  his  granddaughter  by 
lie  first  son,  Henry  Shelley,  deceased.  In 
tddition  to  the  question  which  made  Shel- 
ey'8  Case  famous  in  legal  history,  three 
ither  important  questions  were  discussed, 
wo  of  them  dealing  with  the  effect  of  the 
ircumstance  that  Edward  Shelley  died  be- 
ore  judgment  in  recovery  was  passed  and 
xeeuted.  It  is  unnecessary,  however,  to 
lotice  these  questions.  The  third  ques- 
ion  raised,  which  was  the  great  question 
D  the  ease,  was  as  follows:  "If  tenant 
D  tail  having  issue  two  sons,  and  the  eld- 
r  dies  in  the  lifetime  of  his  father,  his 
rife  privemeni  eficeinie  with  a  son,  and 
ben  tenant  in  tail  suffers  a  common  re- 
>Tery  to  the  use  of  himself  for  term  of 
is  life,  and  after  his  death  to  the  use  of 

and  C,  for  twenty-four  years,  and  after 
>  the  use  of  the  heirs  male  of  his  body 
twfully  begotten,  and  of  the  heirs  male  of 
te  body  of  such  heirs  male  lawfully  be- 
)tten,  and  presently  after  judgment  an 
ibere  facias  seisinam  is  awarded,  and  bo- 
re the  execution,  that  is  to  say,  between 
re  and  six  in  the  morning  of  the  same 
ly  in  which  the  recovery  was  suffered,  ten- 
it  in  tail  dies,  and  after  his  death  and  be- 
>re  the  birth  of  the  son  of  the  elder  son, 
e  recovery  is  executed  by  force,  whereof 
ichard  the  undo  enters,  and  after  the 
n  of  the  elder  son  is  bom,  if  his  entry 
K>n  the  unde  be  lawful  or  not?". 
Upon  this  point  it  was  argued  in  part 

behalf  of  the  plaintiff  as  follows :  "And 
rther  it  was  said  by  the  plaintiff's  coun- 
I  that  although  the  recovery  had  been  exe- 
ted  in  the  life  of  Edward  Shelley,  yet 
gfat  the  heir  male  to  take  by  purchase; 
r  they  said  that  the  manner  of  the  limi- 
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tation  of  the  uses  is  to  be  observed  in  this 
case,  which  is  first  to  Edward  Shelley,  for 
the  term  of  his  life  and  after  his  death 
to  the  use  of  others  for  the  term  of  twenty- 
four  years,  and  after  the  twenty-four  years 
ended,  then  to  the  use  of  the  heirs  male  of 
the  body  of  the  said  Edward  Shelley  law- 
fully begotten,  and  of  the  heirs  male  of 
the  body  of  the  said  heirs  male  lawfully 
begotten;  in  which  case  they  said  that 
if  'the  heirs  male  of  the  body  of  Edward 
Bhelley'  should  be  words  of  limitation,  then 
the  subsequent  words,  viz.,  'and  of  the 
heirs  male  of  the  body  of  the  said  heirs 
male  lawfully  begotten' would  be  void:  for 
words  of  limitation  cannot  be  added  and 
joined  to  words  of  limitation,  but  to  words 
of  purchase.  And  they  said  that  foras- 
much as  those  words  'heirs  male  of  the  body 
of  Edward  Shelley'  might  be  words  of  pur- 
chase, that  in  this  case  the  law  will  con- 
strue and  take  them  as  words  of  purchase, 
for  otherwise  the  said  subsequent  words 
'and  of  the  heirs  male  of  their  bodies'  would 
be  void.  And  such  construction  is  always 
to  be  made  of  a  deed  that  all  the  words  (if 
possible)  agreeable  to  reason  and  conform- 
able to  law  may  take  effect  according  to 
the  intent  of  the  parties,  without  reject- 
ing of  any,  or  by  any  construction  to  make 
them  void.  And  therefore  Anderson  put 
this  case.  If  a  man  makes  a  feoffment  In 
fee  to  the  use  of  himself  for  life,  and  after 
his  decease  to  the  use  of  his  heirs,  in  this 
case  the  fee  simple  executed ;  but  in  the 
same  case  if  the  limitation  be  to  the  use 
of  himself  for  life  and  after  his  decease  to 
the  use  of  his  heirs,  and  of  their  heirs  fe- 
male of  their  bodies,  in  this  case  these 
words  'his  heirs'  are  words  of  purchase, 
and  not  of  limitation,  for  then  the  subse- 
quent words,  'and  of  their  heirs  female  of 
their  bodies,'  would  be  void." 

Replying  to  this  point  the  defendant's 
counsel  answered :  "That  it  is  a  rule  in  lato 
when  the  ancestor,  hy  any  gift  or  convey- 
ance, takes  an  estate  of  freehold,  and  in 
the  same  gift  or  conveyance  an  estate  is 
limited,  either  mediately  or  immediately,  to 
his  heirs  in  fee  or  in  tail;  that  alvcays  in 
such  cases  Hhe  heirs^  are  words  of  limita- 
tion of  the  estate,  and  not  words  of  pur- 
chase. And  that  appears  in  40  Edw.  III., 
fol.  9,  a,  b,  in  the  Provost  of  Beverley's 
Case  ISa;  in  38  Eliz.  fol.  31,  b,  24  Edw. 
III.  36b,  27  Edw.  III.,  fol.  87,  a,  and  in  di- 
vers other  books.     So,  inasmuch  as  in  this 

18a  In  this  case,  which  was  decided  in  the 
year  1366,  it  was  put  by  Candish  as  a  rule 
of  law:  "If  the  lease  was  to  your  father 
for  the  term  of  his  life  with  remainder  to 
his  right  heirs  he  has  a  fee."  For  a  still 
earlier  case  decided  in  1325  and  cited  by 
Blackstone,  see  infra,  V. 
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case  Edward  Shelley  took  an  estate  of  free- 
hold, and  after  an  estate  is  limited  to  his 
heirs  male  of  his  body,  the  heirs  male  uf 
his  body  must  of  necessity  take  by  desoent, 
and  cannot  be  purchasers;  otherwise  is  it 
where  an  estate  for  years  is  limited  to  the 
ancestor,  the  remainder  to  another  for  life, 
remainder  to  the  right  heirs  of  the  lessee 
for  years;  there  his  heirs  are  purchasers. 
Or  if  the  remainder  be  limited  to  the  heir 
in  the  singular  number,  upon  a  lease  for 
life,  there  the  heir  takes  an  estate  for  term 
of  life  by  purchase.  And  if  it  should  be 
admitted  that  in  regard  of  the  said  subse- 
quent words,  the  right  heirs  male  should 
have  by  purchase  to  them  and  the  heirs 
male  of  their  bodies,  then  a  yiolence  would 
be  offered  as  well  to  the  words  as  to  the 
meaning  of  the  party;  for  if  the  heir  male 
of  the  body  of  Edward  Shelley  should  take 
as  purchaser,  then  all  the  other  issue  male 
of  the  body  of  Edward  Shelley  would  be 
excluded  to  take  anything  by  the  limita- 
tion; and  it  would  be  against  the  express 
limitation  of  the  party.  For  the  limita- 
tion is  to  the  use  of  the  heirs  male  of  the 
body  of  Edward  Shelley  and  of  the  heirs 
male  of  their  bodies  begotten,  and  for  de- 
fault of  such  issue  to  divers  other  persons 
in  remainder;  so,  if  Richard  Shelley,  being 
the  heir  male  of  the  body  of  Edward  Shel- 
ley at  the  time  of  his  death,  should  take 
by  purchase,  then  -the  heirs  male  of  the 
body  of  Richard  Shelley  only  would  be  in- 
heritable, and  no  other  of  the  sons  of  Ed- 
ward Shelley,  nor  their  heirs  male;  and 
consequently  if  Richard  Shelley  should  die 
without  issue  male,  the  land  would  remain 
over  to  strangers,  and  all  the  other  sons  of 
Edward  Shelley,  which  he  then  had  and 
might  afterwards  have,  and  their  issues, 
would  be  utterly  disinherited;  because  the 
words  were  in  the  plural  number,  'heirs 
male  of  the  body  of  Edward  Shelley,'  the 
former  construction  will  be  against  the  very 
letter  of  the  indentures,  for  by  that  means 
the  plural  number  will  be  reduced  to  the 
singular  number,  that  is  to  say,  to  one  heir 
male  of  the  body  of  Edward  Shelley  only; 
and  forasmuch  as  the  first  words,  viz.j 
heirs  male  of  the  body  of  Edward  Shelley, 
include  the  subsequent  words,  viz.,  the  heirs 
male  of  their  bodies,  for  every  heir  male  be- 
<;otten  of  the  body  of  the  heir  male  of  Ed- 
ward Shelley  is  in  construction  of  law  an 
heir  male  of  the  body  of  Edward  Shelley 
himself;  for  this  reason  the  subsequent 
words  are  words  declaratory,  and  do  not 
restrain  the  former  words." 

After   the   case   had   been    argued    three 
days  by   the  counsel   of  each   side   in   the 
King's  bench,  the  Queen,  hearing  of  it  ("for  | 
such,"  says   Coke,   "was  the  rareness  and  ] 
difficulty  of  the  case  being  of  importance ' 
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that  it  was  generally  known)  of  her  grt- 
cious  disposition  to  prevent  long,  tedious, 
and  chargeable  suits  between  parties  S3 
near  in  blood  which  would  be  the  raio  of 
both,  .  .  .  directed  her  gracioos  letters 
to  Sir  Thomas  Bromley,  Knt.  Lord  Cbto- 
cellor  of  England,  who  was  of  great  and 
profound  knowledge  and  judgment  in  the 
law,  thereby  requiring  him  to  assemble  all 
the  justices  of  England  before  him,  and. 
upon  conference  had  between  themselves 
touching  the  said  questions,  to  give  their 
resolutions  and  judgments  thereof." 

All  the  justices  and  barons  were  as 
sembled,  and  the  case  twice  argued  before 
them,  and  finally,  after  great  study  aod 
consideration,  pronounced  judgment  Out 
the  plaintiff  should  take  nothing  by  bis 
bill,  and  the  chief  justice,  upon  being  asked 
to  state  upon  which  of  the  points  raised 
in  the  case  the  resolution  depended,  de 
dared  that  ''all  the  justices  of  England 
and  barons  of  the  exchequer,  exeept  o&e 
of  the  justices  of  the  common  pleas,  were 
agreed  as  to  the  third  point,  that  the  ancle 
was  in,  in  course  and  nature  of  a  descent, 
although  he  should  not  hare  his  age^  wt 
be  in  ward,  etc.:  First,  because  the  orig 
inal  act,  viz,,  the  recovery  out  of  which  ali 
the  uses  and  estates  had  their  essence,  va^ 
had  in  the  life  of  Edward  Shelley,  to  which 
the  execution  after  had  a  retrospect;  kc 
ondly,  because  the  use  and  possession  mi^t 
have  vested  in  Edward  Shelley  if  exeentioc 
had  been  issued  in  his  life;  thirdly, the  re- 
coverers  by  their  .entry,  nor  the  dieriil  hj 
doing  of  execution,  could  not  make  whom 
they  pleased  inherit;  fourthly,  because  the 
uncle  claimed  the  use  by  force  of  the  re 
covery  and  of  the  indentures  by  words  cf 
limitation,  and  not  of  purchase."  It  va^ 
the  fourth  reason  given  for  the  opinion  oc 
the  question  raised  that  made  the  case  fa- 
mous, and  this  is  the  only  one  with  whifb 
this  note  is  concerned. 

///.  Defiinitions  of  terms  used. 

Fart  of  the  difficulty  in  understanding  the 
rule  in  Shelley's  Case,  experienced  by  stii 
dents  at  least,  is  probably  due  to  eonfusioc 
as  to  the  meaning  of  certain  of  the  tenii$ 
employed.  The  fact  that  the  word  "limi 
tation*'  is  used  in  the  sense  of  bonadarr, 
as  well  as  in  the  sense  of  restrietioD.  i-s 
often  overlooked,  as  well  as  the  fact  that 
an  estate  may  be  acquired  by  purchase,  a  I 
though  title  may  not  pass  by  sale.  Ard 
when  a  prominent  lawyer  of  extensive  p^a^ 
tice  confesses  that  he  does  not  know  the 
difference  in  meaning  between  the  expres- 
sion "word  of  limitation"  and  'Srord  ot 
purchase"  it  is  very  plain  that  an  explana- 
tion of  the  sense  in  which  these  terms  are 
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employed  will  not  be  out  of  place  in  a  note 
of  this  kind. 

The  word  'limitation,"  then,  m  used  in 
this  note,  and  in  the  rule  in  Shelley's  Case, 
must  be  understood  as  a  word  of  bound- 
ary, that  is,  as  a  word  describing  the  ex- 
tent or  quality  of  the  estate  conyeyed,^ 
and  the  word  ''purchase,"  as  used  in  this 


note  and  in  the  rule  in  Shelley's  Case,  must 
be  understood  to  mean  an  estate  acquired 
in  a  manner  to  take  it  out  of  the  ordinary 
course  of  descent,  that  is,  as  designated 
certain  persons  who  are  to  take  the  es- 
tate.M  So  understood  or  translated,  Coke's 
definition  of  the  rule  would  be: 

When  the  ancestor  by  any  gift  or  oon- 


l>  Tlie  word  "limitation"  has  two  well  de- 
Hned  and  distinct  meanings.  In  the  one, 
the  primary  meaning  signifies  the  marking 
out  the  bounds  or  limits  of  an  estate  cre- 
ated. In  the  other  it  signifies  simply  the 
creation  of  an  estate.  Starnes  ▼.  Hill,  112 
X.  C.  1,  22  L.R.A.  698,  16  8.  E.  1011. 

Words  of  limitation  are  those  measuring 
the  duration  and  defining  the  extent  of  the 
estate  of  the  taker  of  the  freehold.  Doyle 
V.  Andis,  127  Iowa,  36,  69  L.R.A.  953,  102 
N.  W.  177,  4  A.  &  E.  Ann.  Cas.  18. 

Words  of  limitation  are  such  as  do  not 
give  the  estate  imported  by  them,  originals 
ly  to  the  heirs,  etc,  described,  but  only 
extends  the  ancestor's  estate  to  an  estate 
of  inheritance  descendible  to  the  heirs  de- 
scribed.    Ball  V.  Payne,  6  Rand.   (Va.)   73. 

By  the  rule  in  Shelley's  Case  under  the 
common  law,  by  which  if  an  estate  was 
granted  to  one  for  his  life,  and  by  the  same 
instrument  the  remainder  was  granted  to 
his  heirs  general,  or  the  heirs  of  his  body, 
the  word  "heirs"  was  a  word  of  limitation, 
and  not  of  purchase,  that  is,  the  word 
"heirs"  simply  indicated  the  character  of 
the  estate  transferred  to  the  grantee. 
Fullagar  v.  Stockdale,  138  Mich.  363,  101 
N.  W.  676. 

When  the  words  "heirs,"  etc.,  operate  only 
to  expand  an  estate  in  the  ancestor  so  as-  to 
let  the  heirs  described  into  its  extent,  and 
entitled  them  to  take  derivatively  through 
or  from  him  as  the  root  of  succession  or 
person  in  whom  the  estate  is  considered  as 
commencing,  they  are  properly  words  of 
limitation;  but  when  they  operate  only  to 
give  the  estate  imported  by  them  to  the 
heirs  described  originally  and  as  the  persons 
in  whom  that  estate  is  considered  as  com- 
mencing, and  not  derivatively  from  or 
through    the    ancestor,    they    are    properly 

words     of     purchase In    general, 

words  of  purchase  are  those  by  whicn  taken 
absolutely,  without  reference  to  or  con- 
nection with  any  other  words,  the  estate 
first  attaches  or  is  considered  as  commen- 
cing in  the  person  described  by  them; 
whilst  words  of  limitation  operate  by  refer- 
ence to  or  connection  with  other  words,  and 
extend  or  modify  the  estate  given  by  those 
other  words.  Fearne,  Contingent  Remain- 
ders, 79. 

M  Descent  or  hereditary  succession  is  the 
title  whereby  a  man,  on  the  death  of  his 
ancestor,  acquires  his  estate  by  right  of 
representation  as  the  heir  at  law.  An 
heir,  therefore,  is  he  upon  whom  the  law 
casts  the  estate  immediately  on  the  death 
of  the  ancestor;  and  an  estate  so  descend- 
ing to  the  heir  is  in  law  called  the  inherit- 
ance. 2  Bl.  Com.  201. 
29  L.R.A.(N.S.) 


"Purchase,  perquisitio,  taken  in  its  largest 
and  most  ext^sive  sense,  is  thus  defined  by 
Littleton  (§  12) :  The  possession  of  lands 
and  tenements  which  a  man  hath  by  his  own 
act  or  agreement,  and  not  by  descent  from 
any  of  his  ancestors  or  kindred.  In  this 
case  it  is  contradistinguished  from  acquisi- 
tion by  right  of  blood,  and  includes  every 
other  method  of  coming  to  an  estate  but 
merely  that  by  inheritance;  wherein  the 
title  18  vested  in  a  person  not  by  his  own 
act  or  agreement)  but  by  the  single  oper- 
ation of  law."  Continuing,  the  author  of 
the  Commentaries  says:  "Purchase,  in- 
deed, in  its  vulgar  and  confined  acceptation, 
is  applied  only  to  such  acquisitions  of  land 
as  are  obtained  by  the  wav  of  bargain  and 
sale  for  money,  or  some  other  valuable  con- 
sideration. But  this  falls  far  short  of  the 
legal  idea  of  purchase;  for  if  I  give  land 
freely  to  another  he  is,  in  the  eye  of  the 
law,  a  purchaser,  and  falls  within  Little- 
ton's definition,  for  he  comes  to  the  estate 
by  his  own  agreement;  that  is,  he  consents 
to  the  gift.  A  man  who  has  his  father's 
estate  settled  upon  him  in  tail  before  he  was 
bom  is  also  a  purchaser;  for  he  takes  quite 
another  estate  than  the  law  of  descents 
would  have  ^iven  him.  Nay,  even  if  the 
ancestor  devises  his  estate  to  his  heir  at 
law  by  will  with  other  limitations,  or  in 
any  other  shape  than  the  course  of  descents 
would  direct,  such  heir  shall  take  by  pur- 
chase. But  if  a  man  seised  in  fee  devises 
his  whole  estate  to  his  heir  at  law,  so  that 
the  heir  takes  neither  a  greater  nor  a  less 
estate  by  the  devise  than  he  would  have 
done  without  it,  he  shall  be  adjudged  to 
take  by  descent,  even  though  it  be  charged 
with  encumbrances,  this  being  for  the  bene- 
fit of  creditors  and  others  who  have  de- 
mands on  the  estate  of  the  ancestor."  2 
Bl.  Com.  201. 

Purchase  in  law  is  used  in  contradis- 
tinction to  descent,  and  is  any  other  mode 
of  acquiring  real  property,  viz.,  by  a  man's 
own  act  and  agreement^  by  devise,  and  by 
every  species  of  a  gift  or  grant,  and,  as  the 
land  taken  by  purchase  has  very  different 
inheritable  qualities  from  that*  taken  by 
descent,  the  distinction  is  important. 
Christian,  2  Bl.  Com.  201,  note. 

In  Rogers  v.  Rogers,  3  Wend.  603,  20  Am. 
Dec.  716,  it  is  said:  "By  the  common  law 
there  are  but  two  modes  of  acquiring  title 
to  real  estate,  viz.:  descent  and  purchase. 
Where  a  perscm  takes  as  heir  at  law,  he  is 
in  by  descent ;  the  law  casts  the  estate  upon 
him  at  the  death  of  his  ancestor;  but  wnen 
he  acquires  title  to  land  by  his  own  act  or 
agreement,  he  is  a  purchaser;  not  that  in 
the  common  acceptation  of  the  term  he  has 
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veyanoe  takes  an  estate  of  freehold,  and 
in  the  same  gift  or  conveyance  an  estate 
is  limited,  either  mediately  or  immediate- 
ly, to  his  heirs  in  fee  or  in  tail,  that  al- 
ways in  such  cases  **the  heirs**  are  toords  de- 
scribing the , extent  or  quality  of  the  estate 
conveyed,  and  not  toords  designating  the 
persons  who  are  to  take  it. 

For  example,  in  the  ordinary  caise  of  the 
limitation  of  a  fee,  not  connected  in  any 
way  with  the  rule  in  Shelley's  Case, — as 
a  conveyance  to  A  and  his  heirs, — the  word 
"heirs"  is  a  word  of  limitation.  This  does 
not  mean  that  A  takes  an  estate  of  a  limit- 
ed or  restricted  nature;  it  means  that  he 
is  to  take  a  well-known  estate,  that  is,  a 
fee  simple.  At  common  law  a  conveyance 
to  A  would  have  given  him  hut  a  life  es- 
tate; hut  if  the  words  "and  his  heirs''  were 
added,  this  indicated  that  more  than  a  life 
estate  was  intended;  it  indicated  that  a 
fee  simple  was  intended.  Therefore  the 
word  '^heirs"  described  the  extent  or  qual- 
ity of  the  estate,  or  marked  out  the  limits 
or  bounds  of  the  estate  conveyed  to  A. 
By  such  a  description  A  takes  an  estate 
of  a  kind  or  quality  which  if  he  should 
die  intestate  would  descend  in  a  certain 
course  marked  out  by  the  law.  If  the  word 
"heirs"  were  deemed  a  word  of  purchase 
in  a  conveyance  to  A  and  his  heirs,  it  would 
be  considered  not  as  describing  the  extent 
of  A's  estate,  but  as  designating  who  were 
to  take  the  estate.  As  A  could  have  no 
heirs  while  living  he  would  take  an  estate 
for  life,  and  at  his  death  the  persons  an- 


swering to  the  description  of  his  beirs 
would  take.  The  word  "heirs''  is  there 
fore  a  word  of  limitation,  not  only  when 
used  in  a  remainder  after  a  life  estate,— 
the  situation  covered  by  the  rule  in  Shel- 
ley's Case, — but  it  is  a  word  of  limitation. 
and  not  of  purchase  in  the  ordinary  form 
employed  in  conveying  a  fee,  that  is,  where 
the  conveyance  is  to  A  and  his  heirs.  L.-' 
word  "heirs"  is  technically  a  word  of  limi 
tation,  and  not  of  purchase.  In  short  it 
refers  to  estates,  and  not  to  persons,  aad 
this  is  all  that  is  meant  by  the  distinction 
between  the  expressions  "words  of  limiti 
tion"  and  "words  of  purchase"  as  used  in 
the  rule  in  Shelley's  Case. 

It  should  also  be  remembered  that  ther^ 
is  a  material  difference  in  effect  betweef: 
an  estate  acquired  by  descent  and  an  estate 
acquired  by  purchase,  both  as  to  its  de 
scendible  quality  and  as  to  the  burdens  to 
which  it  is  subject;  that  one  may  hold  tVe 
fee  to  two  different  parcels  of  laud  irhieh 
may  descend  in  different  courses  from  hiic 
one  of  which  may  escheat  before  the  other. 
and  one  of  which  may  be  subject  to  an 
ancestor's  debts  and  the  other  not,— if  on? 
parcel  was  acquired  by  descent  and  the  oti; 
er  by  purchase. l* 

There  is  a  peculiarity  about  the  effect 
of  the  words  "heirs  male  of  the  body 
when  operating  as  words  of  purchase  whicl. 
may  be  mentioned,  although,  strictly  speak- 
ing, the  point  is  not  within  the  scope  of 
the  note.  These  words,  when  they  giv^ 
the  estate  to  the  heir  by  purchase,  nerer- 


paid  a  consideration  for  it,  for  if  it  is  given 
to  him  he  is  still,  in  contemplation  of  law,  a 
purchaser.  A  devisee  who  takes  an  estate 
different  from  what  the  law  would  cast  upon 
him  as  heir  is  a  purchaser,  and  as  such  was 
exempt  from  the  restraints  imposed  upon 
heirs  in  their  minority,  such  as  wardships 
and  the  right  of  marriage." 

Words  of  purchase  are  those  pointing  out 
and  designating  the  objects  of  the  conviey- 
ance  or  gift  of  the  remainder,  to  whom  it 
passes  directly  from  the  grantor  or  devisor. 
Doyle  V.  Andis,  127  Iowa,  36,  69  L.R.A. 
963,  102  N.  W.  177,  4  A.  &  E.  Ann.  Cas. 
18. 

Words  of  purchase  are  such  as  to  give  the 
estate  originally  to  the  heirs,  etc.,  and  not 
through  the  medium  of,  or  by  descent  from, 
the  ancestor.     Ball  v.  Payne,  supra. 

15  "The  difference  in  effect  between  the 
acquisition  of  an  estate  by  descent  and  by 
purchase  consists  principally  in  these  two 
points:  (1)  That  by  purchase  the  estate 
acquires  a  new  inheritable  quality,  and  is 
descendible  to  the  owner's  blood  in  general, 
and  not  the  blood  only  of  some  particular 
ancestor;  for  when  a  man  takes  an  estate 
by  purchase  he  takes  it  not  ut  feudum 
paternum  or  maternum,  which  would  de- 
scend only  to  the  heirs  by  the  father's  or 
the  mother's  side ;  but  he  takes  it  ut  feudum 
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antiquum  as  a  feud  of  indefinite  antiquity 
whereby  it  becomes  inheritable  to  his  heirs 
general,  first  of  the  paternal  and  then  of  tse 
maternal  line.  (2)  An  estate  takeu  H 
purchase  will  not  make  the  heir  answerable 
for  the  acts  of  the  ancestor,  as  an  estate  t«y 
descent  will;  for  if  the  ancestor  b?  arj 
deed,  obligation,  covenant,  or  the  like  biD<> 
eth  himself  and  his  heirs,  and  dietk  tbts 
deed,  obligation,  or  covenant  shall  be  bind- 
ing upon  the  heir  so  fat  forth  only  as  b? 
(or  any  other  in  trust  for  him)  had  »ty 
estate  of  inheritance  vested  in  him  by 
descent  from,  or  any  estate  pur  outer  •"? 
coming  to  him  by  special  occupancy  as  heir 
to,  that  ancestor  sufficient  to  answer  tb* 
charge  whether  he  remains  in  possession  cr 
hath  alienated  it  before  action  broush:: 
which  sufficient  estate  is  in  the  law  caller 
assets;  from  the  French  word  af$'::- 
enough."    2  Bl.  Com.  240. 

Wliere  the  fee  simple  vests  in  the  >e:r 
by  purchase,  the  heirs  cap  parte  pafe^'* 
succeed  in  infinitum  in  preference  to  i*:* 
heirs  on  the  mother's  side:  but  the  forrc?^ 
line  of  heirs  failing,  the  latter  line  come* 
in;  and  till  this  also  is  exhausted,  the 
lord's  title  by  escheat  propter  dffna* 
sanguinis  cannot  attach.  Hargrave's  La* 
Tracts,  551. 
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thelesB  impart  to  it  a  quality  which  causes 
it  to  descend  in  the  same  course  as  if  it 
had  been  acquired  by  descent  through  the 
ancestor.is  This  ia  styled  a  descent  per 
fomiam  doni.  The  estate  has  also  been 
called  a  quasi  taiL 

IF.  Varying  statements  of  the  rule. 

It  has  already  appeared  that  the  rule 
is  stated  by  counsel  for  the  defendant  in 
Shelley's  Case  to  be  as  follows:     "It  is  a 


rule  in  law  when  the  ancestor  by  any  gift 
or  conveyance  takes  an  estate  of  freehold, 
and  in  the  same  gift  or  conveyance  an  es- 
tate is  limited,  either  mediately  or  imme- 
diately to  his  heirs  in  fee  or  in  tail,  that 
always  in  such  cases  'the  heirs'  are  words 
of  limitation  of  the  estate,  and  not  words 
of  purchase."  n 

This  ancient  definition  of  the  rule  has 
been  often  repeated  with  slight  modifica- 
tion in  phraseology.^  One  addition  to  the 
original  model,  making  it  a  little  more  ac- 


18 Mr.   Fearne   in   this   connection   says: 
"Though  they  give  the  estate  to  the  special 
heir  originally,   and   not  through  or   from 
his   ancestor,   yet  the  estate  which   he  so 
takes  has  such  a  reference  to  the  ancestor 
as  to  pursue  the  same  course  of  succession 
in  the  same  extent  of  duration  or  continu- 
ance through  the  same  persons  as  if  it  had 
attached   in   and   descended   from  the   an- 
cestor.   Thus  a  limitation  to  the  heirs  male 
of  the  body  of  B  (where  no  estate  is  in  or 
given  to  B  himself),  though  it  originally  at- 
taches in  liis  heir  male  under  that  special 
description,  and  so  far  operates  as  words 
of  purchase,  yet  it  not  only  gives  such  heir 
an  estate  in  tail  male  without  any  express 
words  of  limitation  to  the  heirs  male  of  his 
own  body,  but  such  an  estate  tail  as  will,  on 
failure  of  his  issue  male,  go  in  succession  to 
the  other  heirs  male  of  the  body  of  B  in 
the  same  course  as  if  the  estate  tail  had 
descended  from  B  himself.     And  indeed  this 
efi'ect  of  words  of   limitation  seems  to  be 
included   in   the  import  of  the  descriptive 
words;  because  heirs  male  of  the  body  of 
B  equally  comprehend  in  point  of  descrip- 
tion heirs  male  of  the  body  of  such  heir 
male,  who  after  his  death  will  be  heirs  male 
of  the  body  of  B.    This  virtually  involves  a 
limitation  in  tail  male  to  such  special  heir; 
and     as     the     same     description     equally 
comprehends  other  male  heirs  of  the  body 
of  B,  who,  upon  the  decease  and  failure  of 
issue '  male   of   the   first   special   heir,   will 
become  heirs  male  of  the  body  of  B,  there  is 
the  same  reason  to  consider  them  and  their 
issue  male  as  comprised  in  the  limitation, 
as  there  was  to  entitle  the  first  special  heir 
and  his  issue  male  imder  it."    Feame,. Con- 
tingent   Remainders,     80,    citing    Mande- 
ville's  Case,  Co.  Litt.  26b. 

Where  there  was  a  limitation  in  a  will 
to  the  right  heirs  of  a  person  deceased  by 
a  particular  wife  forever,  it  was  held 
that  this  created  an  estate  tail,  and  that 
this  estate  devolved  by  descent  to  all  per- 
sons successively  answering  the  description 
of  right  heirs  of  the  deceased  ancestor  by 
the  designated  wife.  Sir  R.  T.  Kindersley, 
V.  C,  relied  on  the  doctrine  stated  by  Mr. 
Fearne,  that  where,  without  any  estate  of 
freehold  limited  to  the  ancestor,  lands  are 
limited  to  his  heirs  special,  the  terms  used 
to  designate  the  class  of  special  heirs  to 
whom  the  lands  are  given  have  a  two-fold 
operation,  viz.,  first,  they  serve  to  point  out 
who  is  to  be  the  first  taker;  and,  secondly, 
they  serve  also  to  specify  and  prescribe 
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what  estate  such  first  taker  is  to  have.  By 
virtue  of  their  first  operation  the  first  taker 
must  be  the  person  wno  answers  the  descrip- 
tion of  the  special  heir  at  the  time  when 
the  gift  comes  into  operation,  and  such 
person  must  take  by  purchase;  and  by 
virtue  of  their  second  operation  the  estate 
which  such  first  taker  is  to  have  must  be 
such  an  estate  as  will  descend  to  the  whole 
series  of  persons  who  shall  successively  an- 
swer the  description  of  the  special  heirs  of 
the  ancestor  named,  in  the  same  manner  as 
if  the  limitation  to  the  heir  special  had 
been  preceded  by  an  estate  of  freehold 
limited  to  the  ancestor,  and  so  the  estate 
tail  had  originally  vested  in  and  had  de- 
scended from  the  ancestor.  Wright  t.  Ver- 
non, 2  Drew.  439. 

V 1  Coke,  104a. 

IS  When  the  ancestor,  by  any  gift  or  con- 
veyance, takes  an  estate  of  freehold,  and  in 
the  same  gift  or  conveyance  an  estate  is 
limited,  either  mediately  or  immediately,  to 
his  heirs  in  fee  or  in  tail,  in  such  cases  the 
word  "heirs"  is  a  word  of  limitation,  and 
not  of  purchase.  Kennedy  v.  Kennedy,  20 
N.  J.  L.  185. 

Tlie  rule  is,  when  the  ancestor  takes  an 
estate  of  freehold  by  an^  gift  or  convey- 
ance, and  in  the  same  gift  or  conveyance 
there  is  a  limitation,  either  mediate  or  im- 
mediate, to  his  heirs,  or  heirs  of  his  body, 
the  word  "heirs"  is  a  word  of  limitation 
of  the  estate,  and  not  of  purchase.  The  re- 
mainder is  immediately  executed  in  pos- 
session in  the  ancestor  so  taking  the  free- 
hold.    Baker  v.  Scott,  62  IlL  86. 

When  the  ancestor,  by  any  gift  or  con- 
veyance, taketh  an  estate  of  freehold,  and 
in  the  same  gift  or  conveyance  an  estate  is 
limited,  either  mediately  or  immediately, 
to  her  heirs  in  fee  or  in  tail,  the  word 
"heirs"  is  a  word  of  limitation  of  the  estate, 
and  not  of  purchase.  Siceloff  t.  Redman, 
26  Ind.  251. 

Statements  of  the  rule  in  one  or  the  other 
of  these  forms  will  be  found  in  the  follow- 
ing cases :  Webster  v.  Cooper,  14  How.  488, 
14  L.  ed.  510;  Daniel  ▼.  Whartenby,  17 
Wall.  639,  21  L.  ed.  661;  Green  v.  Green, 
23  Wall.  486,  23  L.  ed.  75 ;  Price  ▼.  Price, 
5  Ala.  678;  Machen  v.  Machen,  15  Ala.  S73; 
Ewing  y.  Standefer,  18  Ala.  400;  Goodrich 
y.  Lambert,  10  Conn.  448;  Edmondson  y. 
Dyson,  2  Ga.  307 ;  Dudley  y.  Mallery,  4  Ga. 
52;  Tucker  y.  Adams,  14  Ga.  648;  Jones  y. 
Jones,  20  Ga.  699;  Brislain  v.  Wilson,  63 
III.  173;  Ryan  y.  Allen.  120  111.  648,  12  N. 
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curate,  is  to  the  effect  that  the  limita- 
tion to  the  heirs  must  be  by  way  of  remain- 
der.w 

The  most  elaborate  and  scientific  defi- 
nition of  the  rule,  however,  is  that  made 
by  Mr.  Preston^  which  is  as  follows: 
"First.  When  a  person  takes  an  estate  of 
freehold,  legally  or  equitably,  under  a  deed, 
will,  or  other  writing,  and  afterward  in 
the  same  deed,  will,  or  writing,  there  Is  a 
limitation  by  way  of  remainder,  with  or 
without  the  interposition  of  any  other  es- 
tate, of  an  interest  of  the  same  quality,  as 
legal  or  equitable,  to  his  heirs  generally  or 
his  heirs  of  his  body  by  that  name  in  deeds 


or  writings  of  conveyance,  and  by  that  or 
some  such  name  in  wills,  and  as  a  class 
or  denomination  of  persons  to  take  in  su^ ' 
cession,  from  generation  to  generation,  ike 
limitation  to  the  heirs  will  entitle  the  per* 
son  or  ancestor  himself  to  the  estate  or 
interest  innported  by  that  limitation.  .  .  . 
Secondly,  thus:  Whenever  the  ancestor 
takes  an  estate  of  freehold  or  frank  tew- 
ment,  and  an  immediate  remainder  is  there- 
on limited  in  the  same  conveyance  to  his 
heirs  or  heirs  in  tail,  such  remainder  is  im- 
mediately executed  in  posaession  in  the  an- 
cestor so  taking  the  freehold,  and  there- 
fore is  not  contingent  or  in  abeyance.""* 


E.  65;  Lord  T.  Comstock,  240  111.  492,  88 
N.  E.  1012;  Bonner  v.  Bonner,  28  Ind.  App. 
147,  62  N.  E.  497;  Snyder  v.  Greendale 
Land  Go.  (Ind.  App.)  91  N.  E.  819;  Lee  v. 
Lee  (Ind.  App.)  91  N.  E.  607;  Slemmer  v. 
Grampton,  50  Iowa,  302;  Zavits  v.  Preston, 
96  Iowa,  52,  64  N.  W.  668;  Galmes  v.  Car- 
nith,  12  Rob.  (La.)  660;  Hall  v.  Gradwohl 
(Md.)  77  Atl.  480;  Sands  v.  Old  Colony 
Trust  Go.  195  Mass.  575,  81  N.  E.  300,  12 
A.  &  £.  Ann.  Gas.  837;  Eraser  v.  Chene,  2 
Mich.  81;  Tesson  v.  Newman,  62  Mo.  198; 
Muldrow  V.  White,  67  Mo.  470;  Brown  v. 
Lyon,  6  N.  Y.  419;  Dennett  v.  Dennett,  40 
N.  H.  498;  Badgley  v.  Hanford,  12  N.  J. 
L.  J.  76;  Schoonmaker  v.  Sheely,  3  Deiiio, 
485 ;  Rogers  v.  Rogers,  3  Wend.  603,  20  Am. 
Dec.  716;  Tanner  v.  Livingston,  12  Wend. 
83;  Brown  v.  Wadsworth,  168  N.  Y.  226,  61 
N.  E.  260;  Williams  v.  Holly,  4  N.  G.  (2 
Car.  Law  Repos.  286),  6  Am.  Dec.  661; 
Payne  v.  Sale,  22  N.  C.  (2  Dev.  &  B.  Eq.) 
455;  Mills  v.  Thome,  95  N.  G.  362;  Nichols 
V.  Gladden,  117  N.  G.  497,  23  S.  E.  459; 
Britt  v.  Rowland  Lumber  Go.  136  N.  G. 
171,  48  S.  E.  586;  Smith  v.  Proctor,  139 
N.  C.  314,  2  L.R.A.(N.S.)  172,  51  S.  E. 
889;  Perry  v.  Hackney,  142  N.  C.  368,  116 
i\m.  St.  Rep.  741,  55  S.  E.  289,  9  A.  &  E. 
Ann.  Gas.  244;  Crandell  v.  Barker,  8  N.  D. 
263,  78  N.  W.  347;  Davis  v.  Saunders,  11 
Ohio  S.  A  C.  P.  Dec.  259;  Crosby  v.  Davis, 
2  Clark  (Pa.)  408;  Miller  v.  Lynn,  7  Pa. 
443;  Guthrie's  Appeal,  37  Pa.  9;  Carroll  v. 
Bums,  108  Pa.  386;  Grimes  v.  Shirk,  169 
Pa.  74,  32  Atl.  113;  Simpson  v.  Reed,  206 
Pa.  53,  64  Atl.  499;  Sechler  v.  Eshleman, 
222  Pa.  36,  70  Atl.  910;  Peirce  v.  Hubbard, 
162  Pa.  18,  26  Atl.  231 ;  Masurie  v.  Pennsyl- 
vania Annuity  Co.  11  Phila.  208;  Porter  v. 
Doby,  2  Rich.  Eq.  49;  Buist  v.  Dawes,  4 
Rich.  Eq.  423;  Williams  v.  Williams,  10 
Heisk.  566;  Polk  v.  Paris,  9  Yerg.  209,  30 
Am.  Dec.  400;  Collins  v.  Williams,  98 
Tenn.  626,  41  S.  W.  1066;  Chipps  v.  Hall,  23 
W.  Va.  504. 

»  See  also  infra,  IX.  d. 

Whenever  the  ancestor,  by  any  gift  or 
conveyance,  takes  an  estate  of  freehold  in 
lands  or  tenements,  and  in  the  same  gift  or 
conveyance  an  estate  is  afterwards  limited 
by  way  of  remainder  to  his  heirs,  or  the 
heirs  of  his  body,  the  words  "heirs"  or 
"heirs  of  his  body"  are  words  of  limitation 
of  the  estate  carrying  the  inheritance  to 
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the  ancestor,  and  not  worda  of  purchase 
creating  a  contingent  remainder  in  the 
heirs.  Hurst  v.  Wilson,  89  Tenn.  270,  14 
S.  W.  778;  MilhoUen  v.  Rice,  13  W.  Va- 
667. 

Wherever  a  freehold  estate  is  limited  to 
the  ancestor,  and  in  the  same  eonveyanc« 
an  inmiediate  or  mediate  remainder  is  limit- 
ed thereon  to  his  heirs,  the  word  '"heirs" 
shall  be  a  word  of  limitation,  *and  not  of 
purchase,  and  the  heirs  shall  take  by 
descent.  Warnock  v.  Wightman,  1  Brev. 
331. 

Where  an  estate  of  freehold  in  realty  i» 
limited  to  one,  and  in  the  same  instruire!t 
there  is  a  limitation  in  remainder,  wbetuer 
mediately  or  immediately,  to  the  heirs  •  f 
his  body  as  such,  the  first  taker  has  there- 
by an  estate  in  fee  conditional.  Marklev  \. 
Singletary,  11  Rich.  Eq.  393. 

If  an  estate  of  freehold  is  given  to  t\* 
ancestor,  and  a  remainder  is  therein  limit- 
ed to  his  heirs  or  the  heirs  of  his  bc-Jy, 
such  remainder  is  immediately  executed  it 
possession  in  the  ancestor  so  taking  tb« 
freehold,  and  he  takes  an  estate  in  f^ 
or  in  tail,  according  to  the  terms  of  ih* 
limitation.  Smith  v.  Smith,  24.  S.  C. 
304. 

If  an  estate  for  life,  or  any  other  psr 
ticular  estate  of  freehold,  be  given  to  czt 
with  remainder  to  his  heirs,  the  first  taker 
shall  be  held  to  have  the  fee,  and  the  faeirt 
will  take  by  descent,  and  not  by  purchase. 
Tiedeman,  Real  Prop.  §  433;  Lacy  v.  Fl^yd 
(Tex.  Civ.  App.)  84  S.  W.  857;  Brown  t. 
Bryant,  17  Tex.  Civ.  App.  454,  44  &  W. 
399. 

SOI  Preston,  Estates,  263,  as  cited  in 
Baker  v.  Scott»  62  111.  86. 

Chancellor  Kent  condensed  Mr.  Preston's 
language,  and  put  the  rule  as  follows. 
"When  a  person  takes  an  estate  of  free- 
hold, legally  or  equitably,  under  a  deed,  will. 
or  other  writing,  and  in  the  same  instru 
ment  there  is  a  limitation  by  vmy  of  re- 
mainder, either  with  or  without  the  inter- 
position of  another  estate,  of  an  interest 
of  the  same  legal  or  equitable  quality,  to 
his  heirs  or  heirs  of  his  body,  bm  a  class  of 
persons  to  take  in  succession  from  gener- 
ation to  generation,  the  limitation  to  the 
heirs  entitles  the  ancestor  to  tlie  whole 
estate."    4  Kent,  Com.  215. 

This  statement  of  the  rule  in  its  full  or 
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Of  Her  ontlineB  will  be  found  to  be  noth- 
ing but  variations  of  the  foregoing  defi- 
nitions. In  some  of  the  cases  the  broad 
term  "freehold"  is  used   in  describing  the 


ancestor's  estate;  '^  in  others  the  estate  is 
more  exactly  described  as  one  for  life.^ 
In  most  of  the  short  statements  of  the  rule, 
where  the  term  "freehold*'  is  used,  the  fact 


'^nndensed  form,  sometimes  with  very  slight 
modifications  in  phraseology,  is  to  be  found 
Id  the  following  cases:     Daniel  v.  Wharten- 
by  and  Green  v.  Green,  supra;   McArthur 
V.  Allen,  3  Ohio  L.  J.  471,  Fed.  Gas.  No. 
8,659;  Russ  ▼.  Russ,  9  Fla.  105;  Pierson  v. 
Lane,  60  Iowa,  60,  14  N.  W.  90;  Kiene  v. 
.;mehle,  85  Iowa,  312,  62  N.  W.  232 ;  Zavitz 
V.  Preston,  supra;  Wescott  v.,  Binford,  104 
Iowa,  645,  65  Am.  St.  Rep.  630,  74  N.  W. 
18;  Doyle  v.  Andis,  127  Iowa,  36,  69  L.R.A. 
953,  102  N.  W.  177,  4  A.  &  E.  Ann.  Gas. 
18.  Ault  ▼.  Hillyard,   138  Iowa,  239,   115 
.V.  VV.  1030;  Lyles  v.  Bigges,  6  Harr.  &  J. 
364,  14  Am.  Dec.  281;  Ware  ▼.  Richardson, 
3  Md.  505,  56  Am.  Dec  762;  Fulton  v.  Ear- 
man,  44  Md.  251;  Stump  ▼.  Jordan,  54  Md. 
019;  Henderson  ▼.  Henderson,  64  Md.  185,  1 
Atl.  72;  Waller  v.  PoUitt,  104  Md.  172,  64 
Atl.  1040;    Gook   v.   Gouncilman,   109  Md. 
«22,  72   Atl.   404;    Garroll    v.    Renich,    7 
Smedes  k  M.  798;  Hampton  ▼.  Rather,  30 
Miss.    193;    Tesson    v.     Newman,    supra; 
Wood  V.  Bumham,  6  Paige,  513;  Tayloe  v. 
Gould,   10    Barb.    388;    Smith    y.    Proctor, 
supra;    Gonnecticut    Mut.    L.   Ins.   Go.   v. 
Skinner,  2  Ohio  G.  D.  688;  Davis  v.  Saun- 
ders, supra;   Mack  y.   Ghampion,   11   Ohio 
Dec  Reprint,  327;  Miller  v.  Lynn,  supra; 
Eaton  y.  Tillinghast,  4  R.  I.  276;   Porter 
r.  Doby,  supra;  Cooper  y.  Goursey,  2  Ooldw. 
116;  Williams  y.  Sneed,  3  Goldw.  5,33;  Turn- 
er ▼.  Ivie,  5  Heisk.  222;  Williams  v.  Wil- 
liams,  11    Lea,   652;   Loving  v.  Hunter,   8 
ferg.  4;   Hancock  y.  Butler,  21  Tex.  804; 
Mjott  y.  Brin,  48  Tex.  Giv.  App.  500,  107  S. 
v.  565;  Seay  v.  Gockrell,  102  Tex.  280,  115 
?.  W.  1160,  affirmed  in    (Tex.  Giv.  App.) 
16  S.  W.  652;  Romanes  v.  Smith,  8  Ont. 
^.  Rep.   323;   Goodtitle  ex  dem.  Sweet  v. 
lerring,  1  East>  264. 

*^  Where  the  ancestor  takes  an  estate  of 
reehold  with  remainder,  either  mediately 
r  immediately,  either  to  his  heirs  or  the 
eirs  of  his  body,  the  word  "heirs"  is  a 
^ord  of  limitation  of  the  estate,  and  not 
f  purchase.  Brant  ex  dem.  Provoost  y. 
lelston,  2  Johns.  Gas.  384. 
To  the  same  effect,  Martling  v.  Martling, 
S  N.  J.  £q.  771,  39  Atl.  203;  Stokes  v. 
an  Wyck,  83  Va.  724,  3  S.  E.  387. 
When  the  ancestor  takes  an  estate  of 
eehold,  and  in  the  same  conveyance  an 
ttate  is  limited  to  his  heirs,  the  word 
leirs"  is  a  word  of  limitation,  and  not  of 
irchaae.  Baughman  y.  Baughman,  2 
eates,  410. 

Wheneyer  the   ancestor   takes  an   estate 

freehold,  and  in  the  same  gift  or  con- 

yance  an  estate  is  limited,  either  mediate- 

or  immediately,  to  his  heirs,  either  in 

t  or  in  tail,  the  word  "heirs"  is  one  of 

nitation  of  the  estate,  not  of  purchase, 

d  the  ancestor  takes  the  fee.     Vangieson 

Henderson,  150  111.  119,  36  N.  E.  974. 

To  the  same  effect:  Deemer  v.  Kessinger, 

5  J]).  57,  69  N.  E.  28;  Johnson  v.  Buck, 
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220  111.  226,77  N.  E.  163;  Miller  y.  Mowers, 
227  Jll.  392,  81  N.  E.  420;  Lord  y.  Gom- 
stock,  240  111.  492,  88  N.  E.  1021 ;  Prescott 
y.  Prescott,  10  B.  Mon.  56;  Dennett  v.  Den- 
nett, 43  N.  H.  499;  McFeely  y.  Moore,  5 
Ohio,  464,  24  Am.  Dec.  314;  Brockschmidt 
v.  Archer,  64  Ohio  St.  502,  60  N.  E.  623; 
Kepler  v.  Reeves,  7  Ohio  Dec.  Reprint,  34; 
Nash  v.  Goates,  3  Bam.  A  Ad.  839. 

s<  Whenever  the  ancestor  takes  an  estate 
for  life,  and  in  the  same  conveyance  a  re- 
mainder is  limited  to  his  heirs  or  the  heirs 
of  his  body,  he  will  be  vested  with  the  fee. 
and  his  heirs  will  take  by  descent,  and  not 
by  purchase.  Riggins  v.  McGlellan,  28  Mo. 
23. 

When  the  ancestor  by  any  conveyance 
takes  an  estate  for  life  with  remainder, 
mediately  or  immediately,  to  his  heirs,  in 
fee  or  in  tail,  the  estate  shall  vest  absolute- 
ly in  the  first  grantee  or  devisee,  and  no 
estate  remain  which  is  secured  by  the  deed 
to  the  heirs.  In  other  words,  the  term 
"heirs"  in  such  case  is  to  be  regarded  as 
one  of  limitation,  and  not  of  purchase. 
Smith  v.  Hastings,  29  Vt.  240. 

Whensoever  the  ancestor  by  any  gift  or 
conveyance  takes  an  estate  for  life  (though 
limited  by  any  restrictive  words  whatM- 
ever),  and  after  in  the  same  gift  or  con- 
veyance, a  limitation  is  made  to  his  heirs, 
in  fee  or  in  tail,  the  heirs  shall  not  be 
purchasers.  Smith  v.  Ghapman,  1  Hen.  & 
M.  240. 

Whenever  the  ancestor  takes  an  estate 
for  life  with  a  limitation  in  the  same 
instrument  to  his  heirs,  the  heirs  take  by 
descent,  and  not  by  purchase.  Bradley  v. 
Mosby,  3  Gall  (Va.)  60. 

When  the  ancestor  takes  an  estate  for 
life,  and  afterwards  in  the  same  convey- 
ance a  remainder  is  limited,  mediately  or 
immediately,  to  his  right  heirs  or  to  the 
heirs  male  or  female  of  his  body,  in  such 
case  his  right  heirs  or  heirs  male  or  female 
shall  not  be  considered  aa  purchasers,  but 
shall  take  by  descent.  Smith  y.  Ghapman, 
supra. 

W^here  a  freehold  is  limited  to  one  for  life, 
and  by  the  same  instrument  the  inheritance 
is  limited,  either  mediately  or  immediately, 
to  his  heirs  or  heirs  of  his  body,  the  first 
taker  takes  the  whole  estate,  either  in  fee 
simple  or  fee  tail,  and  the  words,  "heirs," 
or  "heirs  of  the  body,"  are  words  of  limi- 
tation, and  not  of  purchase.  Doe  ex  dem. 
Patterson  v.  Jackman,  5  Ind.  283. 

To  the  same  effect:  Andrews  v.  Spurlin, 
35  Ind.  262;  Taney  v.  Fahnley,  126  Ind.  88, 
25  N.  E.  882;  Mcllhinny  V.  Mcllhinny,  137 
Ind.  411,  24  L.R.A.  489,  45  Am.  St.  Rep. 
186,  37  N.  E.  147;  Teal  y.  Richardson,  160 
Ind.  119,  66  N.  E.  435;  Burton  v.  Gama- 
han,  38  Ind.  App.  612,  78  N.  E.  682;  King 
V.  Beck,  12  Ohio,  300;  Norris  v.  Hensley, 
27  Gal.  449. 


076 


NOTE  ON  THE  RULE  IN  SHELLEY'S  CASE. 


that  the  limitation  to  the  heirs  must  be  by 
way  of  remainder  is  not  brought  out.>8  The 
courts,  in  setting  out  the  rule,  seem  to  lay 
stress  upon  one  or  more  of  the  conditions 
requisite  to  bring  it  into  operation,  omit- 
ting others,  being  guided  generally  by  the 
circumstances   of   the   particular   case   pre- 


sented for  decision ;  the  estate,  for  example, 
must  be  of  the  same  quality  and  lusiiisi 
to  the  heirs  of  the  person  taking  the  pr^ 
ceding  life  estate,M  or  the  heirs  must  take 
as  heirs.Sfi 

So  emphasis  may  be  laid  on  the  met\i'yl 
in    which    the    rule    operates    to  vest  tlie 


83  When  an  estate  of  freehold  is  limited 
to  a  person,  and  in  the  same  instrument 
there  is  a  limitation,  either  mediate  or  im- 
mediate, to  his  heirs  or  the  heirs  of  his 
body,  etc.,  the  word  "heirs"  is  to  be  taken 
as  a  word  of  limitation,  or,  in  other  words, 
the  ancestor  takes  the  whole  estate;  if  the 
<le\ise  be  to  the  heirs  of  his  body,  he  takes 
a  fee  tail;  if  to  heirs  general,  a  fee  simple. 
Lytle  V.  Beveridge,  68  N.  Y.  692. 

To  the  same  etTect:  Spader  v.  Powers,  66 
Hun,  153,  9  N.  Y.  Supp.  39;  Chrystie  v. 
Phyfe,  19  N.  Y.  344;  Canedy  v.  Haskins,  13 
Met.  389,  46  Am.  Dec.  739;  Trumbull  ▼. 
Trumbull,  149  Mass.  200,  4  L.R.A.  117,  21 
N.  E.  366;  Robert  v.  West,  15  Ga.  124; 
Lippincott  v.  Davis,  69  N.  J.  L.  241,  28 
Atl.  587;  Henderson  v.  Walthour,  2  Mona- 
ghan  (Pa.)  224,  15  Atl.  893;  Austin  v. 
Payne,  8  Rich.  Eq.  9 ;  Duckett  v.  Butler,  67 
S.  C.  130,  45  S.  E.  137;  Moore  v.  Brooks,  12 
Gratt.  135;  Taylor  v.  Cleary,  29  Gratt. 
448 ;  Walker  v.  Lewis,  90  Va.  678,  19  S.  E. 
258;  Tunis  v.  Passmore,  32  U.  C.  Q.  B.  419. 

If  a  freehold  is  conveyed  to  a  man,  and 
by  the  same  conveyance  an  estate  is  limited 
to  his  heirs  or  the  heirs  of  his  body,  he  will 
be  vested  with  the  fee  or  inheritance,  and 
his  heirs  will  take  by  descent,  and  not  by 
purchase.  Turman  v.  White,  14  B.  Mon. 
660. 

Where  a  freehold  estate  is  limited,  either 
mediately  or  immediately,  to  the  heirs  in 
fee,  the  word  "heirs"  is  a  word  of  limitation 
of  the  estate,  and  not  a  word  of  purchase. 
Bond  V.  McNiff,  6  Jones  &  S.  83,  affirmed 
in  9  Jones  &  S.  543. 

>4  Where  an  estate  is  limited  for  life  to 
a  person,  and  the  same  instrument  contains 
a  limitation  of  an  estate  of  the  same  lep:al 
or  equitable  quality,  to  the  heirs  of  the 
same  person^  or  the  heirs  of  his  body,  the 
word  "heirs"  is  a  word  of  limitation,  and 
not  of  purchase,  and  the  whole  estate  of  in- 
heritance, whether  a  fee  simple  or  fee  tail, 
vests  in  the  ancestor.  Crockett  v.  Robin- 
son, 46  N.  H.  454.  To  the  same  effect. 
Handy  ▼.  McKim,  64  Md.  560.  4  Atl.  125. 

M  Where  an  estate  for  lile  is  given  to 
one,  and  by  the  same  conveyance  the  prop- 
erty is  given  to  his  heirs  in  such  a  manner 
that  the  same  persons  are  to  take  the  same 
estate  as  they  would  have  taken  by  the 
operation  of  the  law,  had  the  whole  estate 
been  given  to  the  tenant  for  life,  he  shall 
take  the  whole  estate,  and  such  persons 
shall  take  by  operation  of  law,  and  not  as 
purchasers,  notwithstanding  the  express  in- 
tention was  that  the  one  should  take  a  life 
estate  only,  and  the  others  should  take  as 
purchasers.  Williams  ▼.  Houston^  67  N.  0. 
(4  Jones,  Eq.)  277. 
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Where  a  devise  is  to  one  for  life  with  re- 
mainder to  his  heirs,  general  or  lineal  in 
substance,  even  though  not  in  form,  sucii 
heirs  shall  be  ascertained  by  the  law^  of 
inheritance,  general  or  lineal,  and  shall  b< 
treated  as  taking  by  descent  from  the  dev- 
isee, and  not  by  purchase  from  the  deri>->:. 
Price  V.  Taylor,  28  Pa.  102,  70  Am.  Dec  luS, 

The  rule  is  that  wherever  an  estate  for 
life  is  given  to  the  ancestor,  or  projwsitus, 
and  a  subsequent  gift  is  made  to  take  eile*:: 
after  his  death  in  such  terms  as  to  embrace, 
according  to  the  ordinary  principles  of  cod 
struction,  the  whole  series  of  his  heir^  qt 
heirs  of  his  body,  or  whole  inheritable  issu^ 
taking  in  a  course  of  succession,  the  law  re- 
quires that  the  heirs  or  heirs  male  of  t^^ 
body  or  issue  shall  take  by  descent,  and  viii 
not  permit  them  to  tsdce  by  purchase,  i:ot 
withstanding  any  expression  of  inienli><!i 
to  the  contrary.  Lord  Macnaghten  in  Vaa 
Grutten  v.  Foxwell,  77  L.  T.  N.  S.  17U. 

In  any  instrument,  if  a  freehold  be  Umiv 
ed  to  the  ancestor  for  life,  and  the  inber;: 
ance  to  his  heirs,  either  mediately  or  in. 
mediately,  the  first  taker  takes  the  v\j-  ',•. 
estate;  if  it  be  limited  to  the  heirs  of  i.:< 
body,  he  takes  a  fee  tail;  if  to  his  heir?,  i 
fee  simple.  Statement  of  rule  by  couii> . 
in  Perrin  v.  Blake,  4  Burr.  2579,  10  Kng. 
Rul.  Cas.  689. 

To  the  same  effect:  Shriver  v.  Lvnu.  - 
How.  55,  11  L.  ed.  17Y;  Butler  v.  II*u..'t.5. 
68  111.  594,  18  Am.  Rep.  589;  Dick  v.  Kii<'^r. 
222  111.  413,  113  Am.  St.  Rep.  426,  78  N. 
E.  823;  Doe  ex  dem.  Ross  v.  Toms,  15  X.  C 
(4  Dev.  L.)  376;  Ham.  v.  Ham,  21  N.  C. 
(1  Dev.  &  B.  Eq.)  598;  Waters  v.  Lyon,  U\ 
Ind.  170,  40  N.  E.  662. 

Whenever,  in  the  same  instrument,  th**:- 
is  a  limitation  to  the  ancestor  for  life,  ar.i 
one  to  his  heirs,  general  or  special,  the  he  r 
shall  not  take  by  purchase,  but  by  desces: 
Ball  ▼.  Payne,  6  Rand.  (Va.)    73. 

Where,  in  any  instrument,  an  estate  fo* 
life  is  given  to  the  ancestor,  and  afterward^ 
by  the  same  instrument  the  inheritance  i$ 
limited,  either  mediately  or  immediately,  t 
his  heirs  or  heirs  of  his  body  as  a  class,  x--^ 
take  in  succession  as  heirs  to  him,  the  wor . 
"heirs"  is  a  word  of  limitation,  and  not  ri 
purchase,  and  the  ancestor  takes  the  vh '  •* 
estate.  Brown  v.  ODwyer,  35  U.  G.  Q.  B, 
354. 

Where,  by  the  same  conveyanee  tVa: 
passes  an  estate  of  freehold  from  one  persrn 
to  another,  the  heirs  of  the  latter  are  Jf- 
pointed  to  take  as  heirs  an  estate  of  in- 
heritance in  the  same  property,  they  caa 
take  only  by  inheritance,  and  will  not  tak« 
as  purchasers.  Smith  ▼•  Oolliai^  tO  Ga> 
411.  17  S.  E.  1013. 
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fee.M  An  examination  of  these  and  simi- 
lar expressions,*?  however,  will  show  that 
in  each  of  them  some  of  the  elements  men- 
tioned by  Mr.  Preston  and  Chancellor  Kent 
are  missing.  As  a  short  statement  of  the 
rule,  that  set  out  by  counsel  in  Shelley's 
Case  itself  has  not  been  bettered.  As  a 
full  and  scientific  definition,  that  of  Mr. 
Preston  and  Chancellor  Kent  has  not  been 
improved  upon. 

F.  Antiquity    of    the    rule;    Perrin    v. 
Blake  cantroverey. 

The  rule  in  Shelley's  Case  "was  applied 
as  early  as  ▲.  D.  1325,  in  a  case  cited  in 


Perrin  ▼.  Blake,  infra,  and  Lord  Coke,  in 
the  margin  of  his  Commentaries  on  Little- 
ton, refers  to  numerous  decisions  in  the 
Year  Books  of  Edward  IIL,  which,  in  the 
words  of  Blackstone,  *do  most  explicitly 
warrant  the  doctrine  extracted  from  them 
by  that  great  and  learned  judge.'  Though 
the  principle  had  long  been  recognized,  it 
appears  not  to  have  attracted  general  at- 
tention until  A-  D.  1690,  when  definitely 
stated  by  Lord  Coke  in  the  case  from  which 
its  name  is  derived.  1  Coke,  93b.  The 
discussion  then  became  'so  vehement  and  so 
protracted,'  according  to  the  celebrated  re- 
quiem of  Chancellor  Kent  [see  infra,  XX.] 
'as  to  rouse  the  specter  of  haughty  Eliza- 


26  Where,  in  the  same  instrument,  the  an- 
cestor takes  an  estate  of  freehold  with  re- 
mainder, mediately  or  immediately,  to  his 
heirs  or  heirs  of  his  body,  the  word  '*heirs" 
IB  a  word  of  limitation  of  the  estate,  and 
not  of  purchase;  or,  in  other  words,  such 
remainder  vests  in  the  ancestor  himself,  and 
the  heirs,  when  they  take,  take  by  descent 
from  him,  and  not  as  purchasers  from  the 
grantor  or  devisor.  Thus,  if  the  limitation 
be  to  his  heirs  in  general,  a  fee  simple  is 
given  to  the  ancestor;  if  to  the  heirs  of 
his  body,  he  takes  a  fee  tail,  according  to 
the  common  law.  Sims  v.  Georgetown  Col- 
lege, 1  App.  D.  C.  72.  To  the  same,  effect^ 
Vogt  V.  Vogt,  26  App.  D.  C.  46. 

Where  one  takes  an  estate  by  grant  or 
devise,  and  the  deed  or  gift  by  its  terms 
gives  him  a  life  estate  only,  with  remainder 
immediately  thereafter  or  after  the  expira- 
tion of  an  intermediate  estate,  to  his  heirs 
or  the  heirs  of  his  body,  then,  if  there 
should  be  such  heirs,  the  tenant  for  life 
would  become  seised  of  an  estate  in  fee 
simple,  and  those  in  remainder  would  take 
as  heirs,  and  not  as  purchasers.  Duffy  v. 
./arvis,  84  Fed.  731. 

The  rule,  in  substance,  is  simply  this, 
that  whenever  there  is  an  estate  for  life, 
and  remainder  over  to  the  heirs  of  the  first 
taker,  the  estate  is  absolute  in  the  first 
taker,  since  an  estate  to  a  man  for  life,  and 
then  to  his  heirs,  is  the  largest  estate  one 
can  have  in  land.  Varner  v.  Boynton,  46 
Ga.  508. 

The  rule  in  Shelley's  Case  is,  in  substance, 
that  if  an  estate  of  freehold  be  limited  to 
A.  with  remainder  to  his  heirs,  general  or 
special,  the  remainder,  although  import- 
ing an  independent  gift  to  the  heirs  as 
<>riginal  takers,  shall  confer  an  inheritance 
on  A,  the  ancestor.  1  Hayes,  Conveyan- 
oinjr.  542;  Johnson  v.  Buck,  220  111.  234,  77 
X.  E.  363. 

The  rule  in  Shelley's  Case  is  simply  that 
a  devise  of  a  freehold  to  one,  with  a  limi- 
tation, either  mediately  or  immediately,  to 
his  heirs  generally,  vests  the  whole  estate 
in  the  ancestor,  the  particular  devisee;  the 
word  "heirs"  being  one  of  limitation,  and 
not  of  purchase.  Perkins  v.  McConnell,  136 
Ind.  384.  36  N.  E.  120. 

If  a  devise  be  to  one  for  life,  and  after- 
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wards  in  the  same  instrument  there  is  a 
limitation,  either  inmaediately  or  mediate- 
ly, td  his  heirs  general  or  the  heirs  of  his 
body,  he  takes  an  estate  in  fee  simple  or 
fee  tail  in  possession  in  the  one  case,  and 
in  remainder  in  the  other.  Timanus  v. 
Dugan,  46  Md.  418. 

Where  the  same  instrument  which  gives 
an  estate  for  life  by  express  words,  in  a 
subsequent  part,  gives  the  same  property  at 
or  after  the  death  of  the  life  tenant  to  his 
heirs  or  the  heirs  of  his  body,  the  grantee 
or  donee  for  life  takes  an  estate  of  inherit- 
ance in  fee  or  in  fee  tail,  and  his  heirs  at 
his  death  do  not  take  as  purchasers,  but  in- 
herit by  virtue  of  the  limitation.  Quick  v. 
Quick,  21  N.  J.  Eq.  13. 

Under  Shelley's  rule,  where  a  prior  estate 
of  freehold  is  given  to  the  ancestor,  and  a 
subsequent  limitation  contained  in  the  same 
instrument  is  expressed  to  be  to  his  heirs, 
whether  general  or  special,  the  general  rule 
is  that  no  estate  is  taken  by  the  heirs^  but 
an  estate  of  inheritance  corresponding  in 
quantum  to  the  class  of  heirs  specified  is 
taken  by  the  ancestor.  Challis,  Real  Prop. 
124;  Martling  v.  Martling,  56  N.  J.  Eq.  771, 
39  Atl.  203. 

Where  land  is  given  by  deed  or  will  to  a 
person  for  life,  and  after  his  death  remain- 
der to  his  heirs,  the  word  "heirs"  is  to  be 
construed  as  a  word  of  limitation  merely, 
and  vests  the  fee  of  the  estate  in  the  first 
taker.     Tallman  v.  Wood,   26   Wend.   9. 

The  rule  is,  in  substance,  that  when  a 
freehold  is  given  to  one,  and  by  the  same 
gift  a  limitation  is  made  to  his  heirs  or  the 
heirs  of  his  body,  the  inheritance  vests  in 
him,  and  not  in  his  heirs.  King  v.  Utley, 
86  N.  C.  69. 

S7  Whenever  there  is  a  limitation  to  a 
man  which,  if  it  stood  alone,  would  convey 
to  him  a  particular  estate  of  freehold,  fol- 
lowed by  a  limitation  to  his  heirs  or  to  the 
heirs  of  his  body  (or  equivalent  expres- 
sions), either  immediately  or  after  the 
interposition  of  one  or  more  particular 
estates,  the  apparent  gift  to  the  heirs  or 
heirs  of  the  body  is  to  be  construed  as  a 
limitation  of  the  estate  of  the  ancestor,  and 
not  a  gift  to  his  heirs.  Digby,  Real  Prop. 
195;   Seaman  v.  Harvey,  16  Hun,  71. 

If,  by  any  instrument,  a  freehold  be  limii- 
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beth/  The  agitation  then  aeems  to  have 
subsided  somewhat  for  nearly  one  hundred 
years,  when  it  was  again  awakened  in  1770, 
by  Perrin  v.  Blake.  That  case  arose  in 
Jamaica,  and  was  brought  before  the  Privy 
Council  of  England  at  a  time  when  Lord 
Mansfield  was  the  only  law  lord  who  at- 
tended. He  deemed  the  question  involved 
of  too  great  importance  to  be  decided  by 
his  single  opinion,  and  a  feigned  case  was 
prepared  and  submitted  to  the  King's 
bench.  After  being  twice  argued,  three- 
of  the  judges,  including  Mansfield,  agree- 
ing that  the  case  was  within  the  rule  in 
Shelley's  Case,  were  for  repudiating  it, 
while  one,  Yeates,  was  for  applying  it. 
A  fierce  controversy  arose.  Pamphlets 
were  written  assailing  and  in  defense  of 
Lord  Mansfield,  one  of  those  in  his  be- 
half evoking  a  bitter  reply  from  Mr.  Fearne, 
author  of  the  great  work  on  Remainders, 
and  Jimius,  in  his  envenomed  letters,  ac- 
cused him  of  attempting  to  subvert  the  laws 
of  England.  It  is  said  by  Lord  Campbell 
in   the   'Life   of   Chief   Justices'    that   the 


bar  of  the  ttitire  kingdom  waa  divided  into 
factions  for  several  years,  known  as  'Shel- 
leyites'  and  'Anti-Shelleyites.'  An  appeal 
was  taken  to  the  exchequer  chamber,  wheref 
after  being  several  times  argued,  seven  of 
the  justices,  including  Sir  William  Black- 
stone,  sustained  and  applied  the  rule,  anU 
one,  Chief  Justice  De  Gray,  concurred  in 
the  views  of  Lord  Mansfield.  Tliat  decision 
was  followed  by  Jesson  v.  Wright,  2  Bligh, 
1,  10  Eng.  Rul.  Cas.  714,  decided  shortly 
afterwards,  which  has  since  been  regarded 
as  confirming  the  rule  as  a  part  of  the 
laws  of  England,  though  in  Roddy  v.  Fitz- 
gerald, 6  H.  L.  Cas.  823,  determined  as  late 
as  1858,  there  were  several  dissenting  opin- 
ions. In  Jordan  v.  Adams,  9  C.  B.  N.  S. 
483,  it  was  severely  criticized  by  Chief 
Justice  Cockburn,  but  adhered  to  as  a  mle 
of  property."  W 

"As  to  the  antiquity  of  the  rule  in  ques- 
tion," says  Sir  William  Blackstoue,  "it 
hath  been  said  that  in  Shelley's  Case  it  is 
only  urged  by  the  counsel  for  the  defend- 
ant in  their  argument,  and  not  relied  on 


ed  to  the  ancestor  for  life,  and  the  in- 
heritance to  his  heirs,  either  mediately  or 
immediately,  the  first  taker  takes  the  whole 
estate.    Wells  t.  Ritter,  3  Whart.  217.    . 

The  rule  has  a  double  aspect.  The  first 
may  be  thus  expressed:  A  devise  to  one  for 
life  with  remainder  to  his  heirs  creates  a 
fee  simple;  and  the  second,  a  devise  to  one 
for  Ijfe  with  remainder  to  the  heirs,  general 
or  special,  of  his  body,  creates  a  fee  tail, 
general  or  special.  Price  v.  Taylor,  28  Pa, 
102,  70  Am.  Dec.  105. 

Where,  by  the  sajne  instrument  that  gives 
the  life  estate,  a  limitation  is  made  to  the 
heirs  general  of  the  devisee,  his  estate  be- 
comes thereby  an  estate  in  fee  simple.  If 
limited  to  the  heirs  of  the  body,  his  estate 
is  enlarged  to  an  estate  in  fee  tail,  and,  by 
the  same  rule,  if  limited  to  the  heirs  male  of 
his  body  or  to  the  heirs  female  of  his  body, 
the  devisee  takes  an  estate  in  special  tail, 
according  as  the  limitation  be  to  the  male 
or  female  heirs,  and  the  limitation  may  be 
still  more  special  as  to  one  of  the  heirs 
male.     Brownell  v.  Brownell,  10  R.  I.  509. 

When,  by  a  deed  or  will,  real  estate  is 
conveyed  or  devised  to  a  person  for  life, 
and  then  in  the  same  instrument  to  his 
heirs  or  to  the  heirs  of  his  body  after  him, 
the  words  "heirs"  or  "heirs  of  his  body" 
are  to  be  construed  as  simple  words  of  limi- 
tation, which  mark  out  the  quantity  of  the 
estate,  and  the  person  named  takes  not  for 
life  merely,  but  according  to  the  limitation, 
either  in  fee  simple  or  in  tail.  Burges  v. 
Thompson,  13  R.  L  712. 

The  rule  is  that  when  the  word  "heirs" 
is  used  in  a  conve}»anoe  or  devise  so  as  to 
mean  the  whole  class  of  those  on  whom  the 
descent  -may  be  cast,  however  remote,  it  is 
a  word  of  limitation,  and  not  of  purchase, 
and  the  first  taker  has  the  entire  estate,  no 
matter  how  clearly  the  intention  may  ap- 
29  L.R.A.(N.S.) 


pear  that  he    should    take    a   leas  estate. 
Ware  v.  Sharp,  1  Swan,  489. 

If  one  makes  a  limitation  to  another  for 
life  with  a  remainder  over,  immediately  or 
mediately,  to  his  heirs  or  hetrs  of  his  iMMiy. 
the  heirs  do  not  take  remainders  at  all,  but 
the  word  "heirs"  is  regarded  as  defining  or 
limiting  the  estate  which  the  first  taker  has, 
and  his  heirs  take  by  descent,  and  not  by 
purchase.  Robinson  v.  Blankenahip,  llll 
Tenn.  394,  92  S.  W.  854. 

If  an  estate  tor  life,  or  any  other  par- 
ticular estate  of  freehold,  be  given  to  one 
with  remainder  to  his  heirs,  the  first  taker 
shall  be  held  to  have  the  fee,  and  the  heirs 
will  take  by  descent,  and  not  by  pnrcbaae. 
Pearce  v.  Ourrington  (Tex.  CIy.  App.)  124 
S.  W.  469. 

Sir  William  Blackstone,  in  Perrin  v. 
Blake,  6  Greenleaf's  Cruise,  Real  Prop.  313, 
in  his  opinion  in  the  exchequer  chamber, 
says  that  where  the  ancestor  takes  an  es- 
tate of  freehold  with  remainder  to  his  heirs 
or  heirs  of  his  body,  the  word  "heirs'*  is  a 
word  of  limitation  of  the  estate,  and  not  of 
purchase ;  that  is,  in  other  words,  that  such 
remainder  vests  in  the  ancestor  himself,  and 
the  heir,  when  he  takes,  shall  take  by  de- 
scent from  him,  and  not  as  a  purclia^r. 

MDoyle  V.  Andis,  127  Iowa,  36,  69  Lit. A. 
963,  102  N.  W.  177,  4  A.  &  E.  Ann.  Cas. 
18. 

A  similar  outline  of  the  history  of  the 
celebrated  case  of  Perrin  v.  Blake,  infra, 
and  the  controversy  that  followed,  will  be 
found  in  Ware  v.  Richardson,  3  Md.  505,  riti 
Am.  Dec.  762.  To  the  same  effect  as  to  tb* 
antiquity  of  the  rule,  Fraser  V.  Cliene.  :2 
Mich.  81 ;  Guthrie's  Appeal,  37  Pa.  9;  Baker 
V.  Scott,  62  111.  86;  Stames  v.  Hill,  112  !C. 
C.  1,  22  L.R.A.  598,  16  S.  E.  1011:  Uardag^ 
i  V.  Stroope,  58  Ark.  303,  24  &  W.  490;  « 
'  Kent,  Com.  216. 
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br  the  court.    But  the  determination  of  the 
court  is  grounded  on  this  rule,  as  well  in 
Shelley's  Case  as  in  de  Bedford's  Case,  F. 
Moore,    720^   where  the  same   rule   is  like- 
wise   arjpied    from    by    the    counsel    as    a 
known   and  undeniable  maxim.     And  Ix)rd 
Coke,  in   his  commentary  on  Littleton   (the 
great  result  of  all  his  experience),  has  often 
adopted   and  relied  upon  it;  and  has  cited 
iD  his  margin,  to  support  it,  a  long  list  of 
authorities   from   the   Year   Books;    chiefly 
those  of   Edward  IH.     I  have  looked  into 
all  these,  and  into  some  besides;  and  shall 
only  say,  that' they  do  most  explicitly  war- 
rant the  doctrine  extracted  from  them  by 
that  great  and  learned  judge.    There  is  one 
case   which   I  have  never  seen  cited,  and 
which  is  by  far  the  earliest  of  any  that  have 
occurred  to  me  upon  a  diligent  search.     In 
this    the    question    before    the    court    was 
whether  an  estate  thus  circumstanced  (that 
is,  settled  on  a  man  for  life,  and  after  an 
immediate  remainder  in  tail,  to  the  right 
heirs  of.  the  tenant  for  life)   was,  on  fail- 
ure of  the  remainder  in  tail,  liable  to  the 
debts  of  the  tenant  for  life;  and  it  was  de- 
termined  to  be  liable,  upon  the  ground  of 
its  being  a  fee  simple  vested  in  the  ances- 
tor; and  therefore  vested  in  him,  in  order 
to   prevent  the   inheritance  from   being  in 
abeyance.     This,  I  believe,  is  the  very  first 
case   in    our  books  wherein   this  principle 
was  established.     It  is  in  the  Year  Book 
of  Edward  II.  published  by  Serjeant  May- 
nard,    M.      18    Edw.   IL,   fol.    577.»     The 
rule  of  law  deducible  from  hence  is  well  and 
emphatically  collected  by  Fitzherbert,  in  his 
Abridgment,  t.  Feoffment,  pi.  100,  who  re- 
fers   (I   presume)    to  this  case    (though  it 
was  not  then  in  print)   when  he  says  that 
it   was    resolved   in   M.    18   Edw.   IL,   that 
'if  a  man  give  land  to  B  for  term  of  life, 
remainder  to  C  in   tail,  remainder  to  the 
right  heirs  of  B  in  fee,  this  remainder  in 


fee  vests  in  B  as  much  as  if  the  remainder 
was  limited  to  B  and  his  right  heirs  in 
fee;  and  the  right  heir  of  B  shall  have  this 
by  descent,  and  not  as  purchaser.'  And 
from  all  these  authorities  I  infer  that  the 
rule  in  question  is  a  rule  of  the  highest 
antiquity ;  not  merely  grounded  on  any  nar- 
row feodal  principle,  but  applied,  in  the 
first  instance  we  know  of,  to  the  liberal 
and  conscientious  purpose  of  facilitating 
the  alienation  of  the  land  by  charging  it 
with  the  debts  of  the  ancestor."  M 

It  has  been  said  that  the  rule  was  not 
firmly  established  until  it  was  announced 
in  Shelley's  Case,  and  hence  it  has  been  en* 
titled  "The  Rule  in  Shelley's  Case."  »l  The 
rule,  however,  was  undoubtedly  established 
as  a  fixed  rule  of  law  long  before  Shelley's 
Case  was  decided.  It  was,  in  fact,  only 
one  of  the  incidental  questions  in  that  case, 
and  was  passed  upon  by  a  mere  statement 
of  the  court  that  one  of  the  reasons  for 
the  decision  was  that  the  uncle  could  not 
take,  since  he  was  claiming  under  words  of 
limitation.  But  the  case  was  of  unusual 
prominence,  all  the  justices  of  the  realm 
being  summoned  to  decide  upon  the  issues 
raised,  and  this  probably  gave  the  rule  the 
name  by  which  it  is  now  known. 

The  adoption  of  the  principle  that  the 
word  "heirs"  is  a  word  of  limitation,  and 
not  of  purchase,  undoubtedly  led  up  to  the 
application  of  the  rule  in  Shelley's  Ca9e.>* 

VI.  Supposed  objects  of  the  rule. 

a.   In  general. 

What  the  real  reason  for  the  adoption  of 
the  rule  in  Shelley's  Case  was  is  not  known. 
The  origin  and  object  of  the  rule  are  alike 
involved  in  great  obscurity.  Some  very 
plausible  reasons,  however,  have  been  given 
in  support  of  it,  but  they  are  all  specula- 
tive. 


»The  case  referred  to  was  this,  in  Black- 
stone's  own  language:   "John  Abel,  having 
two  sons,  Walter  and  John,  purchased  the 
manor  of  Fortysgray  in  Kent;   to  hold  to 
himself  and  Matilda,  his  wife,  and  Walter 
.\l>el,  his  eldest  son,  and  to  the  heirs  of  the 
hndy    of  Walter   begotten;    and,  if   Walter 
died    without  heir  of  his  body,  the  manor 
«houId  remain  to  the  right  heirs  of  John, 
fbe    father.     Matilda,  the  wife,   died;   and 
Walter,  the  son,  also  died  without  heir  of 
his   body.    John,  the  father,  became  bound 
in  a  statute  merchant  to  pay  £100  to  B  at 
a  day  certain  and  died,  leaving  his  younger 
son,  John,  his  heir.    After  the  day  of  pay- 
ment   was  elapsed,  the  creditor  sued  out  a 
writ   to  the  sheriff  of  Kent,  to  extend  and 
ri«» liver   to   him   all   the   lands   which   John 
Abel,  the  father,  had  on  the  day  of  acknowl- 
p>d^iiij?  the  statute.    The  sheriff  returns  that 
he    liad   delivered   to  other  creditors   upon 
^9  Luxl.A.(N.S.) 


recognizances  all  the  lands  which  John  Abel 
had  in  fee,  except  the  manor  of  Fortysgray, 
in  which  he  had  only  an  estate  for  term  of 
life.  Upon  this  return  it  was  argued  that 
John,  the  father,  had  only  the  freehold  for 
term  of  life,  the  fee  simple  being  limited  to 
his  heirs,  who  therefore  took  by  purchase, 
and  not  by  descent.  But  the  court  held  the 
contrary,  for  which  this  reason  (among 
others)  is  given  by  Stonor,  J.,  viz,,  because 
otherwise  the  fee  and  the  right,  after  the 
death  of  Walter,  the  eldest  son,  would  have 
been  in  nobody.  And  therefore  Beresford, 
Ch.  J.,  gave  the  rule,  that  execution  should 
be  awarded  upon  this  manor  of  Fortys- 
gray." 

w  Perrin  v.  Blake,  Hargrave's  Law  Tracts, 
502. 

«i  Hess  V.  Lakin,  7  Ohio  S.  &  C.  P.  Dec 
300. 

M  Thurston  v.  Allen,  8  Haw.  392. 
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Mr.  PetersdorfT,  in  his  Abridgment,  states 
the  reasons  for  the  origin  of  the  rule  to 
be  that  '*if  the  construction  had  been  made 
according  to  the  strict  meaning  of  the 
words,  A  would  have  taken  only  an  estate 
for  life,  the  remainder  to  the  heirs,  etc., 
of  A  would  have  been  considered  as  words 
of  purchase,  giving  a  contingent  remainder 
to  the  heirs,  etc.,  of  A,  according  to  the 
rule  of  law  that  nemo  est  hceres  viventia; 
but  such  a  construction  would  have  been 
attended  with  these  inconveniences:  1st. 
The  lord  of  the  fee  would  have  been  de- 
prived of  the  wardship  and  the  marriage 
of  the  heir;  because,  in  that  case,  the  heir 
would  have  taken  as  a  purchaser  without 
claiming  anything  from  his  ancestor  by  de- 
scent. 2dly.  The  remainder  to  the  heir  or 
heirs  of  the  body  being  contingent  until 
the  death  of  the  tenant  for  life,  the  inherit- 
ance would  have  been  in  suspension  or  abey- 
ance, which  was  never  allowed  except  in 
cases  of  absolute  necessity;  because  the 
abeyance  of  the  inheritance  created  a  su*^- 
pcnsion  of  various  operations  of  law,  par- 
ticularly of  the  remedies  for  the  recovery 
of  land  by  real  actions;  and  3dly.  If  the 
remainder  in  those  cases  had  been  con- 
strued to  be  contingent,  no  alienation  could 
have  taken  place  during  the  life  of  the  an- 
cestor."   Vol.  14,  p.  222.»« 

h.  Preservation  of  feudal  reliefs. 

The  theory  as  to  the  object  of  the  rule 
in  Shelley's  Case  considered  most  reason- 
able is  that  it  was  adopted  to  protect  the 
lords  from  the  loss  of  certain  perquisites 
attending  the  passing  of  an  estate  by  de- 


scent, which  they  did  not  receive  when  an 
estate  went  by  purchase.  It  was  as  im- 
portant, however,  to  the  tenant  as  to  the 
lord,  that  the  distinction  between  descent 
and  purchase  should  be  rigidly  maintained; 
as  important  that  an  estate  which  was 
really  acquired  by  purchase  should  not  be 
deemed  an  inheritance,  as  that  an  estate 
which  was  really  an  inheritance  should  not 
be  deemed  a  purchase.^ 

Lord  Macnaghten  said,  in  reference  to 
this  question:  "The  rule  has  a  curious  his- 
tory. No  one  can  tell  who  its  author  was. 
It  may  be  traced  in  the  Year  Books  as 
far  back  as  the  time  of  Edward  XL,  but  no 
one  can  fix  the  date  when  it  was  first  rec- 
ognized. No  one  knows  for  certain  how  it 
came  to  be  laid  down.  Even  the  purpose 
of  its  being  has  been  the  subject  of  con- 
troversy. The  better  view  seems  to  be 
that  it  is  a  rule  of  tenure  founded  on  feu- 
dal principles,  and  that  its  purpose  was  to 
prevent  the  lord  being  defrauded  of  the 
chief  fruits  of  seignory.  It  has  been  said 
that  the  rule  was  intended  to  protect  the 
inheritance  from  abeyance,  which  either 
means  the  same  thing  or  else  means  very 
little.  Others — rather,  I  think,  in  anticipa- 
tion of  the  course  of  events  and  the  develop- 
ment of  modem  ideas — have  discovered  that 
it  was  designed  to  facilitate  the  alienation 
of  property  and  the  satisfaction  of  the  an- 
cestor's debts;  while  one  very  learned 
writer  is  of  opinion  that  its  main  object 
was  to  exclude  the  possibility  of  creating 
'an  amphibious  species  of  inheritance/  cal- 
culated to  introduce  confusion  and  disorder 
into  the  system  of  our   law."S* 

Such  an  attempt  to  vest  what  was  in  re 


88  Siceloflf  v.  Redman,  26  Ind.  251. 

84  An  "important  inducement  to  render 
impracticable  the>  blending  of  the  effects  of 
purchase  with  tlie  title  by  succession,"  says 
Mr.  Hargrave,  "[was]  that  the  consequence 
must  have  been  a  continual  source  of  fraud 
upon  feudal  tenure.  When  the  heir  came  in 
by  succession  or  descent,  and  was  under  age, 
the  lord  of  the  fee  was  entitled  to  those 
grand  fruits  of  military  tenure, — wardship 
and  marriage.  But  if  the  heir  took  by  pur- 
chase, only  the  trifling  acknowledgment  for 
a  relief  was  due  to  the  lord.  It  was  there- 
fore an  object  of  the  first  magnitude  in  the 
consideration  of  feudal  polity  in  England, 
not  to  leave  it  to  the  intention  and  choice  of 
the  tenant  what  should  be  a  descent,  what 
a  purchase;  for  that  would  have  placed 
the  most  valued  rights  of  the  lord  at  the 
mercy  of  him  to  the  disadvantage  of  whose 
family  they  operated;  and  would  therefore 
have  been  as  absurd  as  to  have  authorized 
the  lord  to  make  what  he  pleased  a  descent 
for  the  sake  of  augmenting  his  seignoral 
profits.  Thus,  to  enforce  justice  between 
lord  and  tenant,  and  to  guard  the  former 
aerainst  fraud,  the  latter  against  oppression, 
29  L.R.A.(N.S.) 


it  became  essential  to  both  that  the  bound- 
ary between  descent  and  purchase  should  l« 
raised  on  a  standard  of  discrimination  whol- 
ly independent  of  and  unalterable  by  either.** 
Hargrave's  Law  Tracts,  661. 

86  Van  Grutten  v.  Foxwell,  77  L.  T.  Rep. 
N.  S.  170.     See  infra,  VI.  c  and  d. 

In  Sayer  v.  Masterman,  1  Ambl.  344,  Wii- 
mot,  Lord  Commissioner,  said  that  the  rea- 
son of  the  rule  in  Shelley's  Case,  that  where 
one  takes  an  estate  of  freehold,  and  after  an 
estate  is  limited  to  the  heirs  male  of  his 
body,  the  heirs  male  must  take  by  descent, 
and  not  by  purchase,  so  as  to  secure  the  lord 
his  fruits  on  descent,  had  long  since  ceased, 
but  that  it  had  been  better  if  that  rule  had 
never  been  broken  in  upon. 

The  principle  which  gave  rise  to  the  rule 
was  founded  on  a  feudal  maxim  that  an  heir 
should  not  take  a  contingent  remainder  of 
an  estate  as  a  purchaser,  where  bis  ancestur 
took  a  freehold  estate  by  the  same  convey- 
ance, because  the  lord  might  be  defrauded 
of  the  fruits  of  his  tenure.  Wamoek  v. 
Wightman,  1  Brev.  331. 

In  Mason  v.  Pate,  34  AU.  379,  it  is  s«id: 
"One  ground  on  which  the  rule  in  Sbel ley's 
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ality  an  estate  of  inheritance  in  the  grantee 
or  devisee  and  his  heirs  would  undoubted- 
ly have  operated  as  a  fraud  upon  the  feu- 
dal lord, — a  practice  which  in  the  days  when 
the  lord  was  entitled  to  his  fees  it  would 
be  policy  to  prevent.'^  But  it  is  well  to 
note  that  Mr.  Blackstone  pointed  out  that 
he  had  never  met  with  a  single  trace  of  such 
a  reason  in  any  feodal  writer.<7 

0.  JPreventi€m  of  abeyance  of  fee. 

"It  is  by  no  means  clear,"  says  Mr. 
Blackstone,  "that  this  rule  took  its  rjse 
merely  from  feodal  principles.  I  am  rath- 
er inclined  to  believe  that  it  was  first  es- 
tablished to  prevent  the  inheritance  from 
being  in  abeyance.    For,  though  it  has  been 


the  doctrine  of  modem  times,,  in  order  to 
eifectuate  executory  devises,  that  where  a 
limitation  of  the  inheritance  depends  in 
contingency,  an  interim  estate  may  descend 
to  the  heir  until  the  contingency  happens, 
yet  it  is  manifest  to  anyone  the  least  con- 
versant in  our  ancient  books,  that  during 
the  pendency  of  a  contingent  remainder  in 
fee  or  in  tail,  the  inheritance  was  former- 
ly always  (and  in  some  cases  is  to  this 
day)  held  to  be  in  abeyance,  or  in  nu- 
bihus,  as  they  then  expressed  it.  Thus, 
if  a  gift  be  made  to  one  for  life,  remainder 
to  the  right  heirs  of  J.  S.  then  living,  the 
fee  simple  is  in  suspense  or  abeyance  dur- 
ing the  life  of  J.  S.  Bro.  t.  Done.  6.  And 
so  is  Co.  Litt.  342b.  But  this  state  of 
abeyance  was  always  odious  in  the  law;  and 


Case  is  supposed  to  rest  may  with  propriety 
be  here  mentioned.  We  allude  to  the  feudal 
doctrine  of  reliefs,  or  composition,  exacted 
in  feudal  times  by  the  lord  paramount  from 
the  heir,  as  the  price  or  purchase  of  his 
right  to  take  possession  of  the  fee  on  the 
death  of  his  ancestor.  This  source  of  profit 
to  the  feudal  lord  depended  on  the  nature  of 
the  heir's  title;  whether  he  took  by  descent 
or  by  purchase.  The  former  conferred  the 
right  to  demand  reliefs,  while  the  latter  did 
not.  A  desire  to  foster  the  landed  aris- 
tocracy, it  is  thought,  entered  into  the  pol- 
icy of  inclining  to  regard  titles  as  acquired 
by  descent  rather  than  by  purchase.'' 

It  has  been  said  that  the  rule  was  estab- 
lished by  the  courts  of  England  in  subserv- 
iency to  the  feudal  policy  prevailing;  at  that 
time,  and  to  the  interest  of  the  lords,  whose 
feudal  rights  of  relief,  wardship,  marriage, 
etc.,  would  attach  upon  an  estate  devolving 
by  descent,  but  would  not  attach  upon  a 
transmission  by  purchase.  Baker  v.  Scott, 
62  IIL  86. 

In  Turman  v.  White,  14  B.  Mon.  560,  it 
is  said:  "This  celebrated  rule,  which  is  evi- 
dently one  of  policy,  and  not  of  construc- 
tion, seems  to  have  been  established  by  the 
courts  of  England  in  subserviency  to  the 
feudal  policy  prevailing  at  the  time,  and  to 
the  interest  of  the  lords,  whose  feudal  rights 
of  relief,  wardship,  marriage,  etc.,  would  at- 
tach upon  an  estate  devolving  by  descent, 
but  would  not  attach  upon  a  transmission 
by  purchase;  and  it  may.  have  been  con- 
sidered as  a  fraud,  or  as  tending  to  produce 
frauds  upon  the  rights  of  the  lord,  if  land 
could  be  given  to  one  for  life,  and  after- 
vrard  is  the  same  conveyance  a  further  es- 
ta.te  in  the  same  land  could  be  given  to  his 
beirs,  to  take  as  purchasers  under  the  gift, 
a.nd  not  as  heirs  by  descent;  and  when  tlie 
rule  was  adopted,  heirs  of  the  body  were  not 
deprived  of  all  interest  by  putting  the  in- 
heritance in  the  ancestor." 

In  Chrystie  v.  Phyfe,  19  N.  Y.  344,  it  said 
tliat  'Hhe  reason  of  the  rule  was  that,  if  the 
heir  should  take  as  a  purchaser,  he  would 
defraud  the  lord  of  the  fruits  of  his  tenure, 
to  which  he  would  have  been  entitled  upon 
a.  succession  as  heir.  Upon  the  subsequent 
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abolition  of  feudal  tenures,  the  reason  for 
the  rule  no  longer  existed,  but  the  rule  itself 
remained.  As  it  had  become  a  rule  of  prop- 
erty, it  would  have  been  wrong  to  abolish  it ; 
but  the  reason  for  it  having  ceased,  courts 
have  not  been  inclined  to  extend  it,  as  in 
most  cases  it  was  opposed  to  the  actual  in- 
tent of  the  testator.  Hence,  it  has  not  been 
applied  to  any  case  except  where  the  words 
used  to  designate  the  secondary  devisees 
were  words  of  limitation,  such  as  *heirs/  or 
'issue  of  the  body;'  and  even  in  cases  wliere 
those  words  were  mentioned,  the  rule  was 
inapplicable  if  the  devise  was  only  to  a 
designated  portion  of  them." 

80  One  ground  for  the  adoption  of  the 
rule  was  the  prevention  of  fraud  upon  feudal 
tenures,  for  when  the  heir  came  in  by  de- 
scent, and  was  not  of  age,  the  lord  was  en- 
titled to  the  grand  fruits  of  military  ten- 
ure,— wardship  and  marriage;  but  if  the 
heir  took  by  purchase,  then  the  lord  could 
only  claim-  the  acknowledgment  of  a  re- 
lief.    Edmondson  v.  Dyson,  2  Ga.  307. 

It  is  an  unbending  rule  of  law,  originally 
springing  from  the  principle  of  the  feudal 
system,  and  though  the  original  reason  of  it, 
the  preservation  of  the  rights  of  the  lord 
to  his  relief  primer  seisin,  wardship,  and 
marriage,  has  passed  away,  it  is  still  main- 
tained as  a  part  of  the  system  of  real  prop- 
erty which  is  based  on  feudalism,  and  as  a 
rule  of  policy.    Doebler's  Appeal,  64  Pa.  9. 

The  rule  originated  in  the  policy  of  the 
feudal  tenures,  and  was  adopted  to  favor 
the  lord,  by  subjecting  the  heir  to  the  bur- 
dens incident  to  a  descent,  from  which,  as 
purchaser,  he  would  have  been  exempt.  Lov- 
ing V.  Hunter,  8  Yerg.  4. 

This  extreme  rule  of  construction  in  favor 
of  the  absolute  right  of  the  ancestor  to 
alienate  the  property  is  obviously  a  rule  of 
policy  merely,  and  has  been  supposed  to  de- 
rive its  chief  support  from  considerations 
having  their  origin  in  feudal  tenures  of  the 
realm.     Smith  v.  Hastings,  29  Vt.  240. 

The  rule  was  adopted  for  the  prevention 
of  fraud.  Williams  v.  Houston,  67  N.  C. 
(4  Jones,  Eq.)  277. 

87Perrin  v.  Blake,  6  Greenleaf's  Cruise^ 
Real  Prop.  313. 
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therefore  the  whole  freehold  or  frank  tene- 
ment could  not  be  in  abeyance,  except  in 
the  single  case  of  the  death  of  a  parson,  or 
other  corporation  sole.  Dyer,  71,  Hobart, 
338.  For  in  that  interval  there  could  be  no 
seisin  of  the  land,  no  tenant  to  a  prsscipe, 
no  one  of  ability  to  protect  it  from  wrong 
or  injury,  or  to  answer  its  burthens  or 
services.  And  this  is  one  principal  reason 
why  a  particular  estate  for  years  is  not 
allowed  to  support  a- contingent  remainder; 
that  the  freehold  may  not  be  in  abeyance, 
as  is  laid  down  in  Hobart,  153.  But  when 
the  first  or  particular  estate  was  a  free- 
hold, there,  in  some  cases,  the  law  allowed 
the  inheritance  to  be  put  in  abeyance,  by 
the  creation  of  a  contingent  remainder; 
but  this  very  sparingly  and  with  great  re- 
luctance. For,  during  such  abeyance  of 
the  inheritance,  many  operations  of  law 
were  totally  suspended.  The  particular  ten- 
ant was  rendered  dispunishable  for  waste; 
for  the  writ  of  waste  can  only  be  brought 
by  him  who  is  entitled  to  the  inheritance. 
The  title,  if  attacked,  could  not  be  com- 
pletely defended,  for  there  was  no  one  in 
being  of  whom  the  tenant  of  the  freehold 
could  pray  in  aid  to  support  his  right.  The 
mere  right  itself,  if  subsisting  in  a  stran- 
ger, could  not  be  recovered  in  this  interval; 
for,  upon  a  writ  of  right  patent,  a  lessee  for 
life  cannot  join  the  mise  upon  the  mere 
right.  1  Rolle.  Abr.  686.  For  these  among 
other  reasons,  the  law  was  extremely  cau- 
tious of  admitting  the  inheritance  to  be  in 
abeyance,  unless  in  very  particular  cases; 
as  is  laid  down  by  Hobart  and  Doddridge, 
2  Rolle  Rep.  502,  506;  Hobart,  338.  Indeed, 
where  the  particular  estate  was  made  to  A 
for  life,  with  remainder  to  the  right  heirs 
of  B,  then  living,  there,  till  the  death  of  B, 
the  inheritance  was  necessarily  in  abeyance; 
for  B,  the  ancestor,  was  entitled  to  noth- 
ing. But,  where  the  ancestor  had  already 
an  estate  of  freehold  limited  to  him,  the  law 
(to  prevent  such  abeyance)  adjudged  that 
a  subsequent  remainder  to  his  heirs  (who, 
during  his  life,  are  uncertain  was  a  remain- 
der vested  in  the  ancestor  himself,  and  that 
his  heirs  shall  claim  by  descent  from  him. 
For,  as  Hankford,  J.,  says  in  11  Hen.  IV., 
74,  'If  land  be  given  to  a  man  for  a 
term  of  his  life,  the  remainder  in  tail,  and 
for  default  of  issue  the  remainder  to  the 


right  heir  of  the  first  tenant,  the  remain- 
der in  fee  simple  takes  its  being  by  the  poi- 
session  which  the  first  tenant  hath.'  And 
though  in  this  case  it  was  argued  at  the 
bar  that  the  fee  was  m  nubibut  or  in  sus- 
pense, yet  this  was  strongly  denied  both  bv 
him  and  by  Hill,  another  of  the  judges. 
And  indeed,  if  we  consider  it  attentively, 
the  whole  of  this  rule  amounts  to  no  more 
than  what  happens  every  day  in  the  crea- 
tion of  an  estate  in  fee  or  in  tail,  by  a  gift 
to  A  and  to  his  heirs  forever,  or  to  A  and 
to  the  heirs  of  his  body  b^otten.  The  first 
words  (to  A)  create  an  estate  for  life;  the 
latter  (to  his  heirs,  or  the  heirs  of  his  body) 
create  a  remainder  in  fee  or  in' tail,  which 
the  law,  to  prevent  an  abeyance,  refers  to 
and  vests  in  the  ancestor  kinself ;  wIm  ft 
thus  tenant  for  life,  with  an  immediate 
remainder  in  fee  or  in  tail;  and  then,  by 
the  conjunction  of  the  two  estates,  or  the 
merger  of  the  less  in  the  greater,  he  be- 
comes tenant  in  fee  or  tenant  in  tail  in 
possession.  Hence,  therefore,  I  am  induced 
to  think  that  one  principal  foandation  of 
this  rule  was  to  obviate  the  mischief  of  tm» 
frequently  putting  the  inheritance  in  sus- 
pense or  abeyance."  M 

According  to  Mr.  Hargrave,  a  tiiird  class 
of  persons  interested  against  the  permission 
of  legal  succession  without  the  conaequoi- 
ces  appropriated  to  it  by  law  consisted  of 
persons  having  rights  of  action  for  recov- 
ery of  the  inheritance  of  land.  There  is  in- 
herent in  our  ancient  law  a  strong  aversion 
to  having  either  the  freehold  or  inheritance 
of  land  in  a  state  of  abeyance.  At  tliis  mo- 
ment an  abeyance  of  the  freehold  is  not  en- 
dured by  our  law  for  one  moment,  etzoept 
in  a  few  special  cases  of  extreme  necessity. 
.  .  .  The  reasons  of  this  odium  to  abey- 
ance plainly  are,  that  during  a  suspension 
either  of  freehold  or  inheritance,  there  is 
necessarily  also  a  suspension  of  various  op- 
erations of  law,  more  especially  of  the  sev- 
eral denominations  of  remedies  for  the  re- 
covery of  land  by  real  actions.  Mr.  Har- 
grave,  however,  was  not  ready  to  classify  the 
mischiefs  from,  abeyance  above  all  other  rea- 
sons for  the  rule,  but  concurred  in  think- 
ing that  those  mischiefs  might  well  be 
ranked  among  some  of  the  chief  reasons  for 
the  policy  against  suffering  heirs  who  suc- 
ceeded as  such  to  take  as  purchasers^  *> 


88  Perrin  v.  Blake,  Hargrave's  Law  Tracts, 
498. 

In  Evans  v.  Evans  [1892]  2  Ch.  173,  Kay, 
L.  J.,  said  that  one  of  the  most  plausible 
reasons  for  the  rule  was  that  given  by  Mr. 
Justice  Blackstone  in  Perrin  v.  Blake,  supra, 
that  it  was  established  to  prevent  the  in- 
heritance being  in  abeyance,  and  from  the 
desire  to  facilitate  the  alienation  of  land, 
and  throw  it  into  the  track  of  commerce 
29  L.R.A.(N.S.) 


one  generation  sooner  by  vesting  the  in- 
heritance in  the  ancestor.    See  infra,  d. 

W  Hargrave's  Law  Tracts,  551. 

One  of  the  principal  reasons  for  establish- 
ing the  rule  was  to  prevent  the  abeyance  or 
suspension  of  the  inheritance.  Baker  ▼. 
Scott,  62  111.  86.  To  the  same  effect,  £d- 
mondson  v.  Dyson,  2  Ga.  307. 

The  words  "heirs  or  heirs  of  the  body* 
create  a  remainder  in  fee  or  im  tail,  and 


NOTE  ON  THE  RULE  IN  SHELLEY'S  CASE. 


tf.  FacilUation  of  alienation. 

Sir  William  Blackstone  also  suggested 
that  one  foundation  of  the  rule  might  be  the 
facilitation  of  the  alienation  of  land.  "An- 
other foundation  might  be,  and  was  prob- 
ably," said  he,  'laid  in  a  principle  diamet- 
rically opposite  to  the  genius  of  the  feodal 
institutions;  namely,  a  desire  to  facilitate 
the  alienation  of  land,  and  to  throw  it  into 
the  track  of  commerce  one  generation  sooner 
by  vesting  the  inheritance  in  the  ancestor, 
than  if  he  continued  tenant  for  life,  and 
the  heir  was  declared  a  purchaser.  There- 
fore, where  an  estate  was  limited  to  the  an- 
cestor for  life,  and  afterwards  (mediately 
or  immediately)  to  his  heirs,  who  are  un- 
certain till  the  time  of  his  death,  the  law 
considered  the  ancestor  as  the  first  princi- 
pal object  of  the  donor's  bounty;  and  there- 
fore permitted  him  (who,  as  it  is  said,  Co. 
Litt.  22,  beareth  in  his  body  all  his  heirs, 
and  who  had  the  only  yisible  and  notorious 
freehold  in  the  land)  to  sell  it,  devise  it, 
where  the  custom  would  permit,  or  charge 
it  with  his  debts  and  encumbrances.     And 


however  narrow  and  illiberal  the  original 
establishment  of  this  rule,  or  the  adhering 
to  it  in  later  times,  may  have  been  repre- 
sented in  argument,  I  own  myself  of  opin- 
ion that  those  constructions  of  law  which 
tend  to  facilitate  the  sale  and  circulation 
of  property  in  a  free  and  commercial  coun- 
try, and  which  make  it  more  liable  to  the 
debts  of  the  visible  owner,  who  derives  a 
greater  credit  from  that  ownership, — such 
constructions,  I  say,  are  founded  upon  prin- 
ciples of  public  policy  altogether  as  open 
and  as  enlarged  as  those  which  favor  the 
accumulation  of  estates  in  private  families, 
by  fettering  inheritances  till  the  full  age 
of  posterity  now  unborn,  and  which  may  not 
be  bom  for  half  a  century."  i^ 

This  has  proved  to  be  the  most  popular 
of  all  the  reasons  given  for  the  application 
of  the  rule  in  the  modern  decisions ;  ^^  but 
Weaver,  J.,  in  a  dissenting  opinion  in  the 
Iowa  case  mentioned  in  preceding  note  41, 
said:  'The  final  argument  of  every  apolo- 
gist for  that  rule  is  that  it  is  intended  to 
prevent  the  tying  up  of  estates,  and  is  there- 
fore in  accord  with  the  general  policy  of 


the  theory  of  the  rule  is  that  the  law,  to 
prevent  an  abeyance,  vests  the  remainder  in 
the  ancestor  who  is  the  tenant  for  life,  and 
by  conjunction  of  the  two  estates,  the  estate 
for  life  is  swallowed  up  or  merged  in  the 
remainder  which  is  executed  on  the  estate 
for  life,  and  the  tenant  for  life  thereby  be- 
comes tenant  in  fee  or  in  tail.  Sicelofif  v. 
Redman,  26  Ind.  251. 

The  foundation  of  the  rule  rests  upon  the 
aversion  of  the  common  law  to  the  inherit- 
ance being  in  abeyance,  and  its  adoption 
facilitates  the  alienation  of  land  by  vesting 
the  inheritance  in  the  ancestor,  thereby  en- 
abling him  to  convey  the  property  at  once, 
without  the  delay  attendant  upon  contingent 
remainders.  Nichols  v.  Gladaen,  117  N.  C. 
407,  23  S.  E.  459. 

The  rule  in  Shelley's  Case,  it  was  said, 
was  first  established  to  prevent  the  inherit- 
ance from  being  in  abeyance, — from  being 
tied  up  dependent  upon  future  contingen- 
oies;  and  to  facilitate  the  alienation  of 
lands, — reasons  equally  good  and  operative 
at  this  day  as  when  the  rule  was  first  es- 
tablished. Sims  v.*  Georgetown  College,  1 
A  pp.  D.  C.  72. 

*o  Perrin  v.  Blake,  Hargrave's  Law  Tracts, 
50O. 

41  The  rule  facilitates  the  alienation  of 
lands,  and  throws  them  into  the  track  of 
commerce  one  generation  sooner  than  if  the 
ancestor  were  regarded  as  only  tenant  for 
life,  and  the  heirs  as  purchasers  of  the  in- 
heritance. Hess  V.  Lakin,  7  Ohio  S.  &  C.  P. 
Deo.  300. 

In  Evans  v.  Evans  [1892]  2  Ch.  173, 
Lindley,  L.  J.,  said  that,  unsatisfactory  as 
the  rule  is  if  attempted  to  be  defended  up- 
on the  ground  that  it  gives  effect  to  a  set- 
tlor's or  testator's  intentions,  it  must  not 
be  forgotten  that  the  rule  produces  a  very 
29  L.R.A.(N.S.) 


beneficial  practical  effect  by  rendering  prop- 
erty more  marketable  than  it  otherwise 
would  be. 

Chancellor  Kent,  in  speaking  of  the  effect 
of  the  abolition  of  the  rule  in  Shelley's  Case, 
said:  It  will  tie  up  property  from  aliena- 
tion during  the  lifetime  of  the  first  taker 
and  the  minority  of  his  heirs.  4  Kent, 
Com.  232. 

In  Doyle  v.  Andis,  127  Iowa,  36,  69  L.R.A. 
963,  102  N.  W.  177,  4  A.  &  E.  Ann.  Cas. 
18,  it  is  said  in  the  majority  opinion :  "Cer- 
tain it  is  that  the  power  of  alienation  and 
that  of  vested  estates  were  favored  doctrines 
of  the  common  law,  and  as  such  were  pro- 
moted by  the  rule  in  Shelley's  Case.  If  of 
feudal  origin,  its  purpose  must  have  been  to 
defeat  in  part  the  feudal  policy  that  every 
grantee  or  devisee  should  take  his  estate  per 
forma  doni,  the  terms  of  which  were  to  be 
construed  atricti  juris,  in  conformity  with 
the  idea  of  the  ancient  Roman  law,  con- 
tained in  the  Twelve  Tables,  by  which  a 
man,  in  conveying  an  estate  to  another, 
created  all  his  rights  by  the  terms  of  the 
conveyance.  All  estates  were  regarded,  un- 
der the  feudal  system,  as  mere  gifts  or  con- 
cessions on  the  part  of  the  lords  or  barons 
to  their  vassals,  and  in  the  centuries  it  held 
sway  and  as  a  result  of  this  policy  many  of 
the  tenures  became  extremely  burdensome, 
combining,  as  has  been  well  said,  the  stran- 
gest comminglings  of  liberty  and  oppression 
to  be  found  in  any  age.  In  irrepressible 
conflict  with  these  conditions  was  the  com- 
mon law,  favoring  the  fullest  investi "ration 
and  ample  in  its  elasticity  to  devise  a 
remedy  for  every  wrong.  In  the  necessities 
of  those  times,  for  a  prmciple  which  would 
unfetter  these  estates  and  defeat  the  in- 
determinate tenures,  the  rule  in  Shelley's 
Case  may  have  originated." 
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our  laws.  A  little  reflection  will  reveal 
the  fallacy  of  the  argument.  It  is  not  the 
policy  of  our  laws  to  restrict,  invalidate,  or 
discourage  the  creation  of  life  estates.  On 
the  contrary,  we  have  by  express  statute 
provided  not  only  that  the  property  owner 
may  suspend  the  power  of  sale  for  the  life- 
time of  a  person  in  being,  but  for  twenty- 
one  years  thereafter.  Neither  has  it  ever 
been  the  policy  of  the  common  law  to  dis- 
courage or  destroy  life  estates  for  the  pur- 
pose of  'removing  clogs'  upon  the  alienabili- 
ty of  lands.  During  all  the  years  since  the 
rule  in  Shelley's  Case  came  into  being  the 
right  to  create  life  estates  in  almost  every 
conceivable  method  ( save  only  the  one  form 
at  which  that  rule  is  aimed)  has  been  rec- 
ognized, upheld,  and  enforced  by  the  courts 
with  unvarying  regularity.  Thus  it  hap- 
pens that,  while  forbidding  the  donor  to  give 
a  life  estate  to  A,  with  a  remainder  to  A's 
heirs,  he  has  been  at  perfect  liberty  to  give 
a  life  estate  to  A,  with  remainder  to  the 
heirs  of  A's  wife,  or  to  the  heirs  of  A's 
mother-in-law,  or  to  the  heirs  of  an  entire 
stranger.  The  same  common  law  permitted 
the  piling  of  one  life  estate  upon  another  in 
the  most  puzzling  confusion.  It  created 
life  estates  for  the  benefit  of  the  surviving 
wife  and  husband,  and  for  the  tenant  in  tail 
after  the  possibility  of  issue  had  ceased.  It 
construed  every  deed  which  omitted  the 
magic  word  'heirs'  as  conveying  a  mere  life 
estate.  It  upheld  the  entailment  of  estates 
and  the  law  of  primogeniture,  and  all  the 
other  elaborate  and  multifarious  devices  by 
which  the  alienability  of  lands  was  held  in 
check  and  the  estates  of  great  families  pre- 
served, even  at  the  expense  of  their  credit- 
ors. In  view  of  this  history,  the  faith 
which  can  discover  in  the  rule  in  Shelley's 
Case  a  benevolent  design  to  facilitate  trans- 
fers of  title  comes  clearly  within  St.  Paul's 
definition:  'The  substance  of  things  hoped 
for;  the  evidence  of  things  not  seen.'  Even 
in  England,  with  all  its  conservative  ad- 
herence to  the .  traditions  of  the  law,  the 
lawyers  are  ceasing  to  deceive  themselves 
by  this  sort  of  sophistry."  He  also  said 
that  "when  the  law  undertakes  to  say  to  the 
donor  that  his  gift  of  a  life  estate  to  A, 
with  remainder  to  his  heirs,  shall  be  defeat- 
ed and  distorted  into  a  gift  to  A  of  the  en- 
tire fee,  but  that  a  life  estate  to  A,  with 
remainder  to  B,  or  to  the  children  of  B,  will 
be  respected  and  enforced,  it  is  transparent 
folly  to  pretend  that  the  result  in  the  first 
instance  is  to  be  justified  upon  the  assump- 
tion of  some  deep  underlying  purpose  to 
hasten  the  'unfettering  of  estates.*  If  a 
deed  or  will  be  obscure  or  ambiguous,  and 


there  is  a  manifest  uncertainty  whether 
the  estate  given  was  intended  as  a  life  es- 
tate or  fee,  then  the  supposed  policy  to 
which  the  inquiry  refers  may  lead  the  couit 
to  decide  in  favor  of  the  latter  construc- 
tion; but  where  there  is  no  ambiguity  there 
is  no  policy  of  the  law  which  inclines  the 
courts  to  disregard  or  defeat  a  clearly  ex- 
pressed intention." 

The  observation  of  Judge  Weaver,  to  tlie 
efi'ect  that  the  unfettering  of  estates  ia  an 
in  adequate  reason  to  account  for  the  rule 
in  Shelley's  Case,  seems  unanswerable;  bat 
the  views  of  this  severe  critic  as  to  the 
operation  of  the  rule  upon  the  intention  of 
grantors  or  devisors  will  be  shown  later  in 
the  note  to  be  based  upon  an  imperfect  con- 
ception of  its  nature  and  of  the  object  it 
was  designed  to  accomplish.  See  infra, 
IX.  c,  i ;  XIL 

e.  Preservation  of  creditors'  rights. 

Where  the  succession  was  to  a  fee  simple^ 
Mr.  Hargrave  points  out,  it  was  of  conse- 
quence to  the  specialty  creditors  of  the  ten- 
ant, who  died  so  seised,  that  his  heir  shouH 
not  have  the  benefit  of  the  title  by  descent 
or  succession,  and  at  the  same  time  evade 
its  disadvantages  under  color  of  taking  as 
a  purchaser.  So  long,  indeed,  as  the  feudal 
restraints  of  alienation  continued  in  full 
vigor,  the  tenant  was  disabled  from  char- 
ging the  land  with  his  debts  of  any  kind; 
and  so  long  it  was  indifTerent  to  his  credi- 
tors in  what  way  the  heir  took  the  estate 
upon  his  ancestor's  death.  But  the  re- 
straints of  alienation  were  broken  through 
and  in  a  great  measure  dissolved  in  the 
reigns  of  our  first  and  third  Edwards;  and 
thenceforward  it  became  a  justice  due  to  t}» 
specialty  creditor,  that  the  descent  to  the 
heir  should  not  operate  with  the  qualities 
of  a  purchase.  If,  on  the  ancestor's  deat!i. 
the  heir  succeeded  with  the  efifect  of  descent 
the  land  descended .  was  assets  to  satisfy 
the  demands  of  specialty  creditors;  where- 
as, if  it  had  been  allowed  to  the  heir 
to  succeed  to  the  estate  as  a  purchaser, 
such  creditors  would  have  been  injured, 
it  being  clear  that  land  vesting  by  pur- 
chase was  not  assets,  and  therefore  not 
liable  to  their  demands.  This  difference 
to  creditors  between  purchase  and  descent 
is  notorious;  and  in  consequence  of  it. 
even  a  devisee  of  land  was  not  liable  to  his 
testator's  specialty  debts,  till  the  case  was 
relieved  by  the  3rd  of  William  and  Mary, 
chap.  14,  which  corrected  the  hardship^  bv 
making  devisees  chargeable  for  debts  equal- 
ly with  heirs,  tf 


*«Hargrave's  Law  Tracts,  651. 

In  England  title  by  descent  was  favored 
by  the  courts,  first,  because  the  land  in  the 
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hands  of  the  heirs  at  law  by  descent 
chargeable  with  the  payment  of  the 
tor's  debts,    and    then    again,    because 
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/.  Maintenance  of  disthiction  between 
descent  and  purchase. 

It  bas  been  said  that  one  of  the  most  im- 
portant objects  of  the  rule  in  Shelley's  Case 
was  to  maintain  the  distinction  between  es- 
tates by  descent  and  estates  by  purchase.  ^ 
In  fact,  if  it  is  admitted  that  it  was  the  in- 
tention of  Shelley,  the  ancestor  in  Shelley's 
Case,  supra,  II.,  that  the  whole  line  of  his 
heirs  should  take  the  remainder  as  by  de- 
>oent,  then  it  would  have  been  impossible 
for  the  court  to  have  given  effect  to  that 
intention,  and  still  have  held  that  the  ances- 
tor had  only  a  life  estate,  without  creating 
a  species   of   estate  unknown   to   the   law. 
Such  an  estate  might  have  been  created  by 
statute,   but  such  an  estate  has  not  been 
created  to  this  day.    Therefore,  it  is  as  im- 
possible now  as  it  was  when  Shelley  suf- 
fered his  recovery,  for  A  to  limit  an  estate 
to  B  for  life,  and  follow  it  by  a  limitation 
of  the  remainder  to  ibb  «hole  line  of  B's 
heirs,  to  take  in  succession  from  generation 
to  generation.    The  statutes  have  not  helped 
the   matter    any,    for   under   the    statutes, 
which  it  will  be  shown  are  as  arbitrary  as 
the  rule  in  Shelley's  Case  itself,  the  word 
'^heirs"  is  declared,  in  express  terms  or  in 
e^ect,    to   be  simply   a   word   of   purchase, 
where  under  the  rule  in  Shelley's  Case  it 
would  be  deemed  a  word  of  limitation.    So, 
in   this   year,   1911   a.   d.,   in   jurisdictions 
where  the  rule  in  Shelley's  Case  is  abol- 
i>hed,    if    A.   wishes   to   convey   an   estate 
remainder  to  B's  heirs,  to  take  in  succession 
from  generation  to  generation  as  the  law 
would  cast  the  descent,  he  cannot  precede 


it  by  a  life  estate  in  B.  The  reason  is  that 
there  is  no  such  estate  known  to  the  law. 
The  estate  must  be  either  one  of  inheritance 
or  of  purchase.  If  the  estate  in  the  heirs 
is  to  be  one  of  inheritance,  then  the  an- 
cestor must  have  the  fee,  whether  the  rule 
in  Shelley's  Case  is  abolished  or  not.  When, 
under  statutes,  effect  is  given  to  the  in- 
tention to  give  the  first  taker  a  life 
estate,  the  intention  to  give  the  inheri- 
tance to  the  heirs,  if  there  be  such 
an  intention,  must  be  disregarded,  un- 
less, as  before  stated,  a  new  species  of  es- 
tate is  created.  If  the  first  taker  takes  the 
life  estate,  the  heirs  must  take  the  remain- 
der by  purchase,  which  is  a  very  different 
estate,  as  is  well  known,  from  an  estate  by 
descent, — an  estate  which  has  different  in- 
cidents and  involves  different  consequences. 
Mr.  Hargrave  was  the  first  to  call  attention 
to  this  point  in  his  essay  on  the  Rule  in 
Shelley's  Case. 

''It  is  a  positive  rule  of  our  law,"  says 
Mr.  Hargrave,  "that  a  man  cannot  raise  a 
fee  simple  to  his  own  right  heirs  as  pur- 
chasers, either  by  legal  conveyance,  by  con- 
veyance to  uses,  or  by  devise.  By  this  it  is 
meant  that  where  the  ancestor,  by  any  sort 
of  conveyance,  appoints  that  at  his  death 
his  heirs  shall,  by  gift  from  him,  come  to 
that  very  inheritance  which  the  law  of  de- 
scent or  succession  throws  upon  the  heirs 
at  law,  it  is  construed  as  a  vain  and  fruit- 
less attempt  to  give  that  to  the  heirs  which 
the  law  itself  vests  in  them;  it  is  speaking 
what  the  law  speaks;  and  to  give  effect  to 
such  a  designation  by  every  ancestor,  and 
80  to  enable  him  to  convert  the  title  to 


brought  the  right  of  escheat  upon  the  fail- 
ure of  heirs  on  the  part  of  the  ancestor 
from  whom  the  land  descended.  On  the 
other  hand,  land  acquired  by  purchase  was 
not  liable  for  debts,  and  upon  the  death  of 
the  owner  it  descended,  first,  to  the  heirs  on 
the  paternal  side,  and,  upon  failure  of  such 
heirs,  then,  to  the  heirs  on  the  part  of  the 
mother.  Title  by  descent  was  considered 
the  worthier  title,  and  where  the  will  gave 
the  devisee  the  same  estate  in  quality  and 
quantity  which  he  would  have  taken  as  heir 
at  law,  he  was  adjudged  to  take  not  under 
the  will,  but  by  descent  or  operation  of  law. 
Donnelly  v.  Turner,  60  Md.  81. 

As  to  the  reason  sometimes  given  for  the 
rule,  that  it  subjected  the  land  in  the  hands 
of  tlie  heir  to  the  debts  of  the  ancestor,  tlie 
i^>urt,  in  Turman  v.  White,  14  B.  Mon.  500, 
said  that  it  seemed  to  have  no  foundation 
in  justice,  except  in  those  cases  in  which 
the  ancestor  had  actually  expended  his 
means  in  the  purchase  of  the  land,  which 
therefore  ought  not  to  be  taken  from  his 
{•rediters  for  the  benefit  of  his  heirs.  "For 
instance/'  said  the  court,  "the  creditors  of 
Solomon  White  would  not  have  been  injured, 
ind  ^wonld  have  had  no  right  to  complain, 
J9  T^JLA.i'S.8,) 


if  his  father,  instead  of  givine  him  a  life 
estate  in  the  land,  had  given  tiie  whole  es- 
tate at  once  to  his  children  or  heirs;  and  if 
Solomon  were  the  purchaser  of  the  fee,  it 
would  not  at  this  day  require  the  rule  in 
Shelley's  Case  to  make  the  land  liable  for 
his  debts." 

tf  The  genuine  source  of  the  rule  in  Shel- 
ley's Case  is  an  ancient  policy  of  our  law, 
the  aim  of  which  was  to  guard  against  the 
creation  of  estates  of  inheritance  with  quali- 
ties incident  and  restrictions  foreign  to 
their  nature.     Hargrave's  Law  Tracts,  651. 

The  rule  in  Shelley's  Case  is  simply  one 
branch  of  a  policy  of  law  adopted  to  pre- 
vent annexing  to  a  real  descent  the  quali- 
ties and  properties  of  a  purchase,  and  so  is 
calculated  to  render  impossible  the  creation 
of  an  amphibious  species  of  inheritance; 
that  is,  an  estate  of  freehold  with  a  per- 
petual succession  to  heirs,  without  thei  other 
properties  of  inheritance;  in  other  words, 
an  inheritance  in  the  first  ancestor,  with 
tho  privilege  of  vesting  in  his  heirs  by  pur- 
chase; the  succession  of  heirs  to  an  ances- 
tor, without  the  legal  effects  of  a  descent; 
a  compound  of  descent  and  purchase.    Ibid. 
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his  heirs  hy  descent  into  a  purchase,  might 
lead  to  a  gradual  underminiDg  of  the  whole 
law  of  inheritance.    .    •    .    But  if  our  law 
had  stopped  here,  its  policy  against  hlend- 
ing    the    effect    of    purchase    with    descent 
would  have  been  imperfectly  guarded;   for 
the  last-mentioned  rule  applies  only  to  the 
acts  of  an  ancestor  as  between  him  and  his 
own  heirs.     It  was   therefore   requisite   to 
have  a  like  barrier  as  to  acts  between  per- 
sons not  standing  towards  each  other  in  the 
relations  of  ancestor  and  heir.     Otherwise, 
upon  every  new  gift  or  conveyance  of  an 
inheritance  by  its  owner  to  a  new  proprie- 
tor, it  might  have  been  made  a  part  of  the 
original  terms    of    the    donation,    that   it 
should  be  incident  to  the  estate  passed  to 
the    donee    and    his    heirs    that    his    heirs 
should,  notwithstanding,   come  in  by  pur- 
chase.    It  is  for  prevention  of  this  latter 
evasion  of  the  policy  against  confounding 
the  law's  distinction  of  descent  with  pur- 
chase, that  the  rule  in  Shelley's  Case  was 
calculated.     For  what  is  the  short  amount 
of  it?    It  is  simply  this,  that  no  man  shall 
raise  in  another  an  estate  of  inheritance, 
and  at  the  same  time  make  the  heirs  of 
that  person  purchasers.    ...    In  fact,  the 
rule  in  Shelley's  Case  is  nothing  more  than 
a  negative  upon  an  indirect  mode  of  intro- 
ducing a  real  heir  in  the  assumed  form  of  a 
purchaser.    If  it  had  been  attempted  direct- 
ly to  make  a  purchase  of  a  descent  by  giv- 
ing a  fee  simple  or  fee  tail,  and  then  quali- 
fying either  estates  by  appointing  that  the 
heirs  should  take  by  purchase,  it  would  have 
been  too  rank  a  contradiction  of  our  law 
to  have  had  a  chance  of  succeeding.     The 
rule  in  Shelley's  Case  was  calculated  to  de- 
fend the  law  of  descent  against  an  indirect 


evasion  of  its  effects.     Is  it  not  tbe  ifsj 
essence  of  an  estate  of  such  species  of  in- 
heritance, that  it  should  be  enjoyed  by  the 
person  seised  of  it  for  his  life,  with  a  bene- 
fit of  a  succession  at  his  death  to  his  heu^ 
general  or  special,  according  to  the  nature 
of  the  inheritance?    Is  not  then  the  expres- 
sion that  the  ancestor  shall  have  for  his  life 
only,  with  a  succession  to  his  heirs  at  his 
death,  a  mere  nominal  difference  from  an  es- 
tate to  one  and  his  heirs  or  the  heirs  of  hb 
body,  except  that  it  aims  to  qualify  the  in- 
heritance  by  refusing  powers  of  alienating 
which  the  law  has  inseparably  annexed  to 
such  estates  ?    Is  it  not  also  the  plain  mean- 
ing of  the  rule  to  resist  the  possibility  of 
constituting  a  real  estate  of  inheritance  un- 
der the,  show  and  disguise  of  a  lesser  es- 
tate?   Thus,  then,  at  last  it  is  di8eoTere>i, 
that  there  is  latent  in  the  rule  in  Shelky's 
Case,  a  principle  which  constitutes  it  one 
of  two  great  barriers  or  outworks  proTided 
by  our  law  to  guard  descent  from  being 
confounded  with  purchase,  and  to  obstmrt 
annexing  to  the  essence  of  the  former  the 
discordant   effect  of  the   latter.     In  otber 
words,  the  rule  in  Shelley's  Case,  that  words 
of  inheritance  grafted  upon  a  preceding  e? 
tate  for  life  shall  operate  by  limitation,  and 
not  by  purchase,  with  the  rule  that  the  an- 
cestor shall  not  raise  a  fee  simile  to  lis 
own  right  heirs,  is  the  grand  fortificati<4i 
for  defending  our  law  of  descents  against  all 
invasion  by  private  intention.    Singly,  eadi 
of  these  rules  would  have  been  an  inade- 
quate and  incomplete  defense,  because  each 
protects  only  one  half  of  the  citadel.    Op- 
erating  conjunctively,   they   so  guard  tlie 
policy  of  descent  in  all  its  essential  branches 
as  to  make  it  unassailable  at  all  points.''^ 


**  Hargrave's  Law  Tracts,  551. 

Another  reason  for  the  rule  was  that  it 
preserved  the  marked  distinction  between 
descent  and  purchase.  Hess  v.  Lakin,  7 
Ohio  S.  &  C.  P.  Dec.  300. 

The  policy  of  the  rule  was  that  no  person 
should  be  permitted  to  raise  in  another  an 
estate  which  was  essentially  an  estate  of  in- 
lieritance,  and  at  the  same  time  make  the 
heirs  of  such  person  purchasers.  4  Kent, 
Com.  216;  Fierson  v.  Lane,  60  Iowa,  60,  14 
N.  W.  90. 

In  Buist  V.  Dawes,  4  Strobh.  Eq.  37,  it 
is  said  that,  though  this  celebrated  rule 
had  its  origin  in  -  feudal  ages,  and  was 
doubtless  based  in  part  on  feudal  usages 
and  principles,  the  inexorable  operation 
which  has  been  given  to  it  by  modern  judges 
may  be  vindicated  not  only  by  the  necessity 
of  adhering  to  a  rule  of  property  which  has 
been  so  long  establishea,  but  of  adhering 
to  the  manifest  ''distinctions  between  de- 
scent and  purchase,"  and  to  prevent  title  by 
descent  from  being  stripped  of  its  proper  in- 
cidents, and  disguised  with  the  qualities  and 
properties  of  purchase. 
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But  on  appeal  in  4  Rich.  Eq.  423,  O'Keall 
Judge,  said  that  in  South  Carolina,  nnee 
the  act  of  1824,  there  was  no  necessity  to 
appeal  to  the  rule  in  Shelley's  Case.  For 
unless  the  devise  cut  the  estate  down  to  le» 
than  a  fee,  it  was  to  be  so  regarded.  Th^ 
was  therefore  no  artificial  rule  which  em- 
polled  the  court  to  give  any  oonstmetioQ 
against  the  plain  meaning  to  tiie  words  of 
the  testator. 

The  theory  was  that  in  cases  which  oome 
within  the  rule,  the  heirs  take  by  desoeot 
from  the  ancestor,  and  they  cannot  do  to 
unless  the  whole  estate  is  united  sad  ve^t^ 
as  an  executed  estate  of  inheritance  in  tb« 
ancestor.  Hardage  v.  Stroope,  58  Ait.  303. 
24  S.  W.  490. 

The  reason  given  is  that,  as  the  heirs  or 
heirs  male,  etc.,  could  not  take  as  porebss- 
ers,  not  being  in  esse,  and  could  only  take 
through  the  ancestor,  the  estate  for  life  «a.« 
enlarged  for  their  benefit.  Smith  t.  Oap- 
man,  1  Hen.  &  M.  240. 
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Hie  fact  that  the  grantor  or  devisor  does 
not  intend  the  first  taker  to  dispose  of  his 
estate,  and  that  the  rule  in  Shelley's  Case 
permits  him  to  do  so,  has  always  made  the 
rule  the  target  of  bitter  attacks,  often- 
times, it  is  to  be  feared,  by  enemies  who 
have  not  fully  understood  its  object  or  ef- 
fect. Th«  reason  why  a  fee  cannot  be 
granted  to  a  person,  with  a  proviso  that  he 
shall  not  have  the  power  to  alienate  it  dur- 
ing his  life,  is  that,  if  effect  be  given  to  the 
proviso,  the  grantee  has  not  the  fee.  There 
is  no  such  estate  known  to  the  law  as  an 
inalienable  fee.  When  A  limits  an  estate  to 
B  for  life,  remainder  to  his  heirs,  the  heirs 
cannot  take  the  fee  by  descent,  if  B  is  given 
a  life  estate.  The  fee  descends  from  the  an- 
cestor, and  the  ancestor  having  the  fee  must 
have  power  to  alienate  it.  There  is  noth- 
ing more  arbitrary  in  holding  this  than  in 
holding  that  A  cannot  limit  a  fee-simple  es- 
tate to  B,  and  then  provide  that  he  shall 
not  alien  it  during  his  life.  ^* 

g.  The  true  recison  for  the  rule  in  SheU 

ley*s  Case. 

The  approved  common-law  formula  for 
passing  a  fee  estate  waa  to  convey  to  the 
**grantee  and  his  heirs."  The  characteristic 
feature  of  the  estate  was  that  when  the  de- 
scent was  cast,  the  estate  would  not  escheat 
AS  long  as  one  could  be  found  who  bore  the 
relation  of  heir  to  its  owner.  The  use  in 
the  grant  of  the  word  *'heirs"  was  what  in- 
dicated that  this  kind  of  estate  was  intend- 
ed to  pass.  In  the  above  formula,  there- 
fore, the  word  ''heirs"  designate  the  quali- 
ty or  extent  of  the  estate  conveyed.  In  oth- 
er words,  it  was  a  word  of  limitation.  When 
analyzed,  the  formula  means  that,  barring 
alienation,  the  grantee  is  to  take  for  life. 


remainder  to  his  heirs.  Therefore,  when  a 
grant  expressly  states  that  it  is  to  the  gran- 
tee '  "for  life,"  remainder  to  ''his  heirs," 
nothing  more  has  been  accomplished  than 
would  have  been  accomplished  if  the  words 
"for  life"  had  been  omitted,  except  to  re- 
strict the  grantee's  enjoyment  of  the  es- 
tate. One  of  the  inherent  qualities  of  a  fee 
estate  is  that  it  is  subject  to  the  absolute 
dominion  of  the  owner.  The  law  permits 
no  interference  on  the  part  of  the  grantor 
with  the  enjoyment  or  disposal  of  the  es- 
tate by  the  grantee,  by  way  of  conditions, 
directions,  or  otherwise.  Therefore  the  law 
said,  having  used  the  formula  for  the  crea- 
tion of  a  fee,  and  merely  added  thereto  the 
words  "for  life,"  which  have  no  force  what- 
ever except  to  curtail  the  enjoyment  of  the 
first  taker,  which  the  law  will  not  permit, 
those  words  will  be  disregarded,  leaving  the 
fee  in  the  grantee  untrammeled.  What  the 
grantor  could  not  do  directly,  he  will  not 
be  permitted  to  accomplish  by  such  an  easy 
method  of  evasion.  In  other  words,  having 
in  legal  effect  granted  a  fee,  the  grantor 
will  not  be  heard  to  say  that  he  intended 
to  put  an  illegal  restraint  upon  the  gran- 
tee's enjoyment  of  the  property,  because 
then  it  would  not  be  a  fee.  It  is  not  prob- 
able that  any  legislature  which  has  abol- 
ished the  rule  in  Shelley's  Case,  any  judge 
who  has  refused  to  follow  it,  or  any  lawyer 
who  has  criticized  it,  would  advocate  a 
measure  permitting  a  grantor  to  fetter  his 
grantee's  enjoyment  of  and  dominion  over 
the  estate,  and  yet,  in  the  final  analysis, 
that  is  just  what  all  the  attacks  on  the 
rule  amount  to. 

There  appears  to  be  a  tendency  in  modern 
times  to  regard  the  decision  in  Shelley's 
Case  as  a  mere  triumph  in  the  art  of  hair- 
splitting, but  from  what  has  already  been 


tf  "It  is  one  of  the  properties  of  an  estate 
in  fee  simple,"  says  Mr.  Hargrave,  "that 
it  may  be  alienated  by  the  party  seised; 
and  tnis  power,  with  some  little  exception, 
has  been  inseparably  incident  to  such  an 
estate  ever  since  the  statute  of  quia  emp- 
iores  terrarumf  in  the  18th  of  Edw.  I.,  re- 
moved the  ancient  shackles  of  alienation. 
If,  therefore,  a  gift  or  devise  is  made  to  one 
and  his  heirs  with  condition  not  to  alien, 
the  condition  is  void  at  law.  On  the  estab- 
lishment of  common  recoveries  in  the  reign 
of  Edw.  IV.,  it  became  an  incident  to  an 
estate  in  fee  tail  that  the  party  seised  of 
it  should  have  power  to  bar  the  entail,  not 
only  as  against  the  issue  in  tail,  but  also  as 
against  all  persons  in  remainder  or  rever- 
sion. By  force  also  of  statutes  made  in  the 
reign  of  Henry  the  Seventh  and  Henry  the 
Eighth,  tenants  in  tail  gained  a  power  of 
barring  their  own  issue  by  a  fine  with 
proclamations,  without  resorting  to  the 
more  extensive  operation  of  a  common  re- 
ooTary.  These  incidental  powers  being  thus 
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annexed  to  estates  in  tail,  it  becomes  a  rule 
that,  if  an  estate  be  given  or  devised  to  one 
and  the  heirs  of  his  body,  on  condition  not 
to  bar  the  entail  by  a  recovery  or  fine,  the 
condition  shall  be  reprobated  and  have  no 
effect;  which,  in  the  instance  of  the  com- 
mon recovery,  is  th6  stronger,  because  that, 
originally,  and  before  its  being  sanctioned 
by  long  practice  and  by  statutes  to  regulate 
it,  was  a  fiction  contrived  in  fraud  of  the 
law  of  entails  as  protected  by  the  statute  de 
donis.  Curtesy  and  dower  are  by  appoint- 
ment of  law  incidents  to  estates  of  inherit- 
ance, whether  in  fee  simple  or  in  fee  tail. 
If,  therefore,  a  gift  or  devise  is  made  of  such 
estates,  with  an  express  declaration  that 
there  should  be  neither  curtesy  nor  dower 
out  of  them,  it  would  be  a  vain  attempt  to 
control  a  quality  which  is  adherent  to  them 
by  the  bounty  of  the  law  in  favor  of  hus- 
bands and  wives,  and  for  the  encouragement 
of  matrimony."  Hargrave's  Law  Tracts, 
551. 
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shown,  this  is  plainly  a  mistake.  What  was 
done  in  Shelley's  Case  is  what  would  have 
to  be  done  to-day,  in  order  to  pass  an  es- 
tate of  inheritance  to  the  heir;  and  it  is 
what  in  fact  is  being  done  everyday  when 
the  limitation  is  in  another  form,  that  is, 
where  there  is  a  direct  gprant  of  the  fee  to 
one  and  his  heirs,  with  a  proviso  that  he 
shall  not  alienate  it,  commit  waste,  etc.  In 
such  a  case  the  intention  of  -the  grantor 
as  to  alienation  would  be  disregarded. 

Moreover,  a  point  generally  overlooked  is 
that  a  fee  acquired  by  descent  and  a  fee 
acquired  by  purchase  are  estates  having 
different  incidents.  This  fact  has  already 
been  referred  to.  See  supra.  III.  A  gran- 
tor may  desire  to  limit  the  descent  of  a  fee 
to  the  heirs  of  A,  or  he  may  not.  If,  how- 
ever, he  does  intend  that  the  property  shall 
descend  to  the  heirs  of  A,  the  heirs  must  be 
given  an  estate  by  descent,  and  not  by  pur- 
chase, for  if  an  estate  be  given  to  the  heirs 
of  A  by  purchase,  the  property  may  descend 
in  a  different  course.  See  supra,  III.  If 
it  is  certain  then  that  the  grantor  intends 
the  heirs  of  A  to  take  by  descent,  the  only 
method  by  which  this  can  be  accomplished 
is  by  vesting  the  fee  in  A.  The  trouble 
is  not  banished  by  giving  the  heirs  of  A 
an  estate  by  purchase.  The  difficulty  is 
this:  A  fee  acquired  by  descent  is  one  kind 
of  an  estate;  it  has  various  incidents;  it 
is  alienable;  it  is  taken  subject  to  certain 
burdens;  it  goes  in  descent  in  a  certain 
course,  and  escheats  when  certain  heirs 
fail.  An  estate  acquired  by  purchase  is 
a   different   kind   of  an   estate;    it  is  not 


taken  subject  to  the  same  burdens ;  it  goes 
in  descent  in  a  different  course,  and  there- 
fore escheats  when  a  differ^it  group  vi 
heirs  fail ;  and  this  is  so,  even  if  the  same 
person  holds  the  two  estates,  one  of  which 
comes  to  him  by  descent  and  the  other  by 
purchase.  It  was  impossible  when  Sbellevs 
Case  was  decided,  and  so  it  is  now,— ev'^a 
where  the  rule  in  Shellejr's  Case  is  not  i^ 
force, — to  create  an  estate  by  descoDt  ^iti. 
out  making  i%  descend,  and  without  sub 
jecting  it  to  the  incidents  of  such  an  es- 
tate. To  descend  the  fee  must  be  in  the  an- 
cestor, and  the  fee  being  in  the  ances:>':, 
the  ancestor  must  have  the  power  of  aliena- 
tion. This  is  due  to  the  nature  of  the  es- 
tate itself,  and  not  to  any  policy  as  to  the 
unfettering  of  estates.  The  difficulty  i< 
structural.  The  rose,  no  matter  what  may 
be  its  name,  is  still  a  rose.  What  the  court 
decided  in  Shelley's  Case  was  that  Shelky. 
the  ancestor,  intended  to  create  an  estutr 
of  inheritance  in  the  heirs,  limiting  the  tie 
scent  to  his  own  heirs,  and  not  to  the  heir-^ 
of  his  descendants.  Having  reached  th:> 
conclusion,  it  had  to  hold  that  the  fee  vest- 
ed in  Shelley  himself.  In  the  nest  sutii 
vision  the  question  whether  the  conclusioi^ 
of  the  court  was  reasonable  under  the  c> 
cumstances  will  be  considered. 

VII.  Beamnuihleneaa  of  rule. 

The  rule  has  been  largely  vindicated  ii 
modern  times,  especially  in  this  country,  '^b 
the  ground  that  it  facilitates  the  aliena- 
tion  of  property.  *8     This  is   what  is  d^ 


46  In  Hammer  v.  Smith,  22  Ala.  433,  Chil- 
ton, Ch.  J.,  said:  "For  my  own  part,  I 
think  the  rule  in  Shelley's  Case  founded  in 
wuse  and  sound  policy.  It  furnished  a  solid 
and  stable  rule  of  property,  cut  off  strife 
and  litigation  resulting  from  the  pursuit  of 
loose  and '  conjectural  intentions,  by  giving 
a  fixed  and  determined  meaning  to  certain 
expressions ;  and,  while  it  contributed  to  the 
free  circulation  of  property,  by  devesting 
it  of  clogs  which  prevented  its  alienation, 
at  the  same  time  it  afforded  ample  scope 
for  attention  to  future  provisions  to  meet 
family  exigencies,  which  the  interest  of 
society  required  should  not  be  wholly  over- 
looked." 

In  Hardage  v.  Stroope,  58  Ark.  303,  24 
S.  W.  490,  it  is  said  that  the  operation  of 
the  rule  has  been  to  facilitate  the  alienation 
of  land  by  vesting  the  inheritance  in  the 
ancestor,  mstead  of  allowing  it  to  remain 
in  abeyance  until  his  decease,  and  that  its 
operation  in  this  respect  has  commended  it 
to  the  favorable  construction  of  the  most 
learned  and  able  men  of  Great  Britain  and 
the  United  States,  and  doubtless  contribut- 
ed to  its  preservation  and  continuance, 
and  enabled  it  to  survive  the  innovation 
of  lecnslation  and  the  changes  and  fluctu- 
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ations  of  centuries.  Based  upon  the  br-a J 
principles  of  public  policy  and  cominerciai 
convenience,  which  abhor  locking  up  asd 
rendering  inalienable  any  class  of  pro[> 
erty,  it  has  ever  been  in  harmonj 
with  the  genius  of  the  institutions  of  our 
country  and  with  the  liberal  and  oommercia! 
spirit  of  the  age. 

In  Baker  v.  Scott,  62  111.  86,  it  is  sail 
that  the  rule  in  Shelley's  Case  has  beeoioe 
a  rule  of  property,  and  is,  "we  believe,  is 
harmony  with  the  genius  of  our  institati. n» 
and  with  the  liberal  an(l  commercial  spirit 
of  the  age;  which  alike  abhor  the  locking 
up  and  rendering  inalienable  real  estate,  acu 
has  challenged  and  received  the  ^iFinf 
obedience  and  support  of  the  most  ail^ 
minds  of  England  and  the  United  States." 

In  discussing  the  question  whetiier  tne^ 
rule  should  be  rejected  as  defeating  the  :n- 
tention  of  the  parties,  it  is  said  in  t  k 
majority  opinion  in  Doyle  v.  Andis,  1-' 
Iowa,  36,  69  L.R.A.  953,  302  N.  W.  ITT.  4 
A.  &  E.  Ann.  Cas.  18,  that  this  question  ^-a? 
settled  in  England  long  after  the  period  r^f 
the  special  usefulness  of  the  rule  in  curtail- 
ing the  wrongs  of  feudal  tenures,  or  its  al- 
leged application  for  the  protection  of  tJ* 
lord  and  barons  in  their  profits,  had  passei 
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clared  to  have  made  it  in  harmony  with 
American  institutions.*7  In  this  connection 
it  has  been    strikingly    referred    to    as    a 


Gothic  column  found  among  the  remains  of 
feudality,  preserved  to  aid  in  sustaining 
the  fabric  of  the  modern  social  system.  *8 


away.  "Undoubtedly  the  doctrine  of  stare 
decisis  played  an  important  part,"  said  the 
court,  "but  in  the  decisions  and  numerous 
pamphlets  the  merits  were  thoroughly  dis- 
cussed. Throughout  the  long  controversy, 
the  argument  most  persistently  urged  was 
that  it  was  out  of  harmony  with  the  spirit 
of  the  laws  of  England,  in  that  it  tended  to 
defeat  the  manifest  intention  of  the  instru- 
ment to  which  applied.  If  anything  in  the 
habits  of  our  people  or  in  the  genius  of  our 
institutions  essentially  differentiates  their 
situation  from  that  of  the  English  people 
in  the  time  of  Perrin  v.  Blake,  Jesson  v. 
Wright,  or  Roddy  v.  Fitzgerald,  in  respect 
to  this  rule,  it  has  not  been  called  to  our  at- 
tention. Undoubtedly,  there  are  differences 
which  bear  somewhat  upon  the  consequences 
of  its  application,  but  it  may  be  safely  as- 
serted that  there  are  none  which  have  en- 
larged or  re-enforced  the  objections  in  prin- 
ciple then  pressed  with  such  learning  and 
skill.  Will  anyone  contend  that  it  is  not 
the  policy  of  the  law  now,  as  in  the  days  of 
Coke  and  Blackstone,  to  favor  unfettered 
inheritances,  the  free  alienation  of  property, 
and  its  subjection  according  to  equitable  lia- 
bility to  the  debts  of  ancestors?  Is  it  not 
still  the  policy  of  the  law  that  inheritances 
5hall  vest,  rather  than  be  held  in  abeyance? 
Do  we  not  yet  favor  those  incidents  of  es- 
tates in  fee,  that  the  widow  be  accorded  her 
dower  and  the  husband  his  curtesy?  Is 
there  a  single  reason  for  rejecting  the  rule 
now  and  in  this  state  that  was  not  pressed 
by  the  great  lawyers  and  jurists  when  it  was 
finally  inbedded  in  English  jurisprudence  as 
a  part  of  the  common  law?  We  have  dis- 
covered none." 

«In  Dennett  ▼.  Dennett,  43  N.  H.  499, 
the  court  said:  "We  are  unable  to  discover 
that  this  rule  of  construction,  which  has  con- 
irtituted  a  part  of  the  common  law  for  cen- 
t\ine9,  is  in  any  respect  inapplicable  to  our 
institutions  or  to  the  circumstances  of  the 
countrv,  or  repugnant  to  the  Constitution." 
In  Stames  v.  Hill,  112  N.  C.  1,  22  L.R.A. 
598,  16  S.  E.  1011,  it  is  said:  ."That  this 
result  accords  most  thoroughly  with  the  gen- 
eral tendency  of  juridical  evolution  is  ap- 
parent from  the  progress  of  the  law,  and  the 
gradual  falling  away  of  entails  and  other 
rei^traints  on  alienation,  from  the  times  of 
Henry  I.  to  the  present.  It  seems  clear  that 
in  a  highly  complex  state  of  society,  with 
great  I V  diversified  industries  and  immense 
commercial  activities,  it  would  be  desirable 
to  remove  every  clog  on  the  free  and  easy 
alienability  of  all  kinds  of  property,  and 
that  such  has  been  the  spirit  of  the  legisla- 
tion in  this  state  is  manifest  from  a  perusal 
of  the  various  statutes  enacted  upon  the 
subject." 

In  Hess  t.  Lakin,  7  Ohio  S.  &  C.  P.  Dec. 
300.  it  is  said  that  "this  rule,  when  car- 
ried to  its  fullest  extent,  completely  ac- 
cords with  the  fundamental  conception  of 
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our  American  jurisprudence  concerning  real 
property,  with  the  tendencies  of  state  legis- 
lation, and  with  the  sentiments  of  the 
American  people  in  regard  to  landed  owner- 
ship. These  are  all  hostile  to  tying  up  es- 
tates. They  are  disposed  to  overturn  the 
superiority  of  real  over  personal  property, 
and  to  establish  them  upon  an  equality. 
They  are  all  opposed  to  the  feudal  dogmas. 
They  all  recognize  that  experience  teaches 
that  the  prosperity  of  a  community  depends, 
in  a  large  degree,  upon  the  freedom  with 
which  property  may  be  transferred  from 
hand  to  hand;  and  that  any  obstruction  to 
such  freedom  of  transfer  is  a  hindrance  to 
the  general  well-being.  The  rule  in  Shel- 
ley's Case  is  in  harmony  with  them  on  all 
these  points;  and  it  is  therefore  strange  and 
inexplicable  why  so  many  American  courts 
have  been  unwilling  to  accept  and  adopt  a 
rule  which  so  fully  expresses  the  conceptions 
and  tendencies  of  our  own  civilization." 

In  Hileman  v.  Bouslaugh,  13  Fa.  350,  53 
Am.  Dec.  474,  Gibson,  Ch.  J.,  said:  "The 
rule  in  Shelley's  Case  ill  deserves  the  epi- 
thets bestowed  on  it  in  the  argument. 
Though  of  feudal  origin,  it  is  not  a  relic 
of  barbarism  or  a  part  of  the  rubbish  of 
the  dark  ages.  It  is  part  of  a  system;  an 
artificial  one,  it  is  true,  but  still  a  system, 
and  a  complete  one.  The  use  of  it,  while 
fiefs  were  predominant,  was  to  secure  the 
fruits  of  the  tenure  by  preventing  the  an- 
cestor from  passing  the  estate  to  the  heir 
as  a  purchaser,  through  a  chasm  in  the  de- 
scent, disencumbered  of  the  burdens  inci- 
dent to  it  as  an  inheritance;  but  Mr.  Har- 
grave,  Mr.  Justice  Blackstone,  Mr.  Fearne, 
Chief  Baron  Gilbert,  Lord  Chancellor  Par- 
ker, and  Lord  Mansfield  ascribe  it  to  con- 
comitant objects  of  more  or  less  value 
at  this  day;  among  them,  the  unfetter- 
ing of  estates  by  vesting  the  inheritance 
in  the  ancestor,  and  making  it  alienable 
a  generation  sooner  than  it  would  other- 
wise be.  However  that  may  be,  it  hap- 
pily falls  in  with  the  current  of  our 
policy.  By  turning  a  limitation  for  life, 
with  remainder  to  heirs  of  the  body,  into  an 
estate  tail,  it  is  the  handmaid  not  only  of 
Taltarum's  Case,  but  of  our  statute  for 
barring  entails  by  a  deed  acknowledged  in 
court;  and  where  the  limitation  is  to  heirs 
general,  it  cuts  off  what  would  otherwise 
be  a  contingent  remainder,  destructible  only 
by  a  common  recovery.  In  a  masterly  dis- 
quisition on  the  principles  of  expounding 
dispositions  of  real  estate,  Mr.  Hayes,  who 
has  sounded  the  profoundest  depths  of  the 
subject,  is  by  no  means  clear  that  the  rule 
ought  to  be  abolished  even  by  the  legisla- 
ture; and  Mr.  Hargrave  shows,  in  one  of 
his  tracts,  that  to  ingraft  purchase  on  de- 
scent would  produce  an  amphibious  species 
of  inheritance,  and  confound  a  settled  dis- 
tinction in  the  law  of  estates." 

« In  Polk  v.  Faris,  9  Yerg.  209,  30  Am. 
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Irrespeetiye,  howeyer,  of  any  benefit 
which  may  be  derived  from  facilitating  the 
alienation  of  property,  Lord  Davey  has  said 
that  the  n^lect  of  the  rule  has  tended  to 
increase  uncertainty  in  the  construction  of 
instruments,  and  to  multiply  the  difficulty 
of  those  who  had  to  advise  upon  them,  and 
therefore  to  foster  litigation.  Instead  of  in- 
terpreting the  words  of  the  instrument,  the 
court  was  too  frequently  invited  to  embark 


upon  a  fruitless  speculation  as  to  the  tes- 
tator's intention.  ^  And  Parker,  Ch.  J.,  id 
applying  the  rule,  said:  "I  have  beeo  the 
longer  in  delivering  the  judgment  of  the 
court,  because  of  some  late  endeavors  to  in 
validate  this  rule,  which,  by  the  way,  maj 
make  it  proper  to  observe  that  the  altering 
settled  rules  concerning  property  m  the 
most  dangerous  way  of  removing  ItDd- 
marks."  M    But  Sir  R.  T.    Kindersly,  V.  C, 


Dec.  400,  the  court  said:  "Whatever  may 
have  been  the  origin  of  the  rule,  or  how 
well  soever  it  may  seem  adapted  to  attain 
the  selfish  objects  or  gratify  the  grasping 
cupidity  of  the  feudal  lord,  it  happens  to 
have  been  obviously  based  also  upon  prin- 
ciples of  public  policy  and  commercial  con- 
venience sufficiently  broad  and  deep  to  cause 
it  to  survive,  for  the  period  of  near  500 
years,  the  rage  of  legislative  innovation  and 
all  the  changes  and  fluctuations  of  the  most 
eventful  era  of  the  world,  and  still  to  chal- 
lenge the  willing  obedience  and  enlightened 
support  of  the  most  learned  and  able  minds 
of  Great  Britain  and  the  United  States. 
It  is  a  rule  or  canon  of  property  wiiich,  so 
far  from  being  at  war  with  the  genius  of 
our  institutions  or  with  the  liberal  and  com- 
mercial spirit  of  the  age, — which  alike  ab- 
hor the  locking  up  and  rendering  inalien- 
able real  estate  and  other  property, — seems 
to  be  in  perfect  harmony  with  both.  It  is 
owing,  perhaps,  to  this  circumstance  that 
the  rule — a  Gothic  column  found  among 
the  remains  of  feudalitv — has  been  pre- 
served in  all  its  strengtn,  to  aid  in  sus- 
taining the  fabric  of  the  modern  social  sys- 
tem." 

In  McGregor  ▼.  Davidson,  14  Pa.  Super. 
Ct  230,  the  court  says:  "It  would  seem  to  be 
in  harmony  with  the  institutions  of  a  people 
who  have  insisted  that  land  shall  be  freely 
alienable  and  an  asset  for  the  payment  of 
debts,  condemned  perpetuities,  and  made 
impossible  the  creation  of  estates  tail.  It 
is  not  within  our  province  to  advise  the 
abolition  of  a  rule  which  perfectly  fits  in 
with  a  public  policy  so  long  and  so  well  es- 
tablished; much  less  are  we  called  upon  to 
exercise  legislative  powers." 

In  Stephenson  v.  Hagan,  16  B.  Mon.  282, 
it  is  said  that  the  policy  of  the  rule,  even  in 
this  country,  had  been  vindicated  on  the 
ground  of  its  preventing  the  estate,  in  cases 
to  which  it  applied,  from  being  locked  up 
during  the  period  of  a  life,  however  long, 
and  then  being  subjected  to  a  division  into 
minute  particles  among  numerous  heirs,  the 
infancy  of  some  or  all  of  whom  might  render 
portions  or  the  whole  of  it  still  longer  in- 
alienable. But  this  evil,  great  or  small,  was 
not  removed  by  the  abolition  or  rejection  of 
the  rule  in  Shelley's  Case.  The  general  law 
of  the  land,  even  before  the  adoption  of  the 
Revised  Statutes,  allowed,  as  they  now  do, 
a  limitation  after  an  estate  for  life,  provid- 
ed it  was  so  constructed  as  to  take  effect, 
if  at  all,  within  a  life  or  lives  in  beinp  at 
twenty-one  years,  and  the  usual  period  of 
pesfation  nf forwards.  The  abolition  or  re- 
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jection  of  the  rule  in  Shelley's  Case  did  sot 
either  give  or  enlarge  this  power  of  disposi- 
tion, but  only  allowed  it  to  be  made  bj 
words  which  the  parties  understood  as^ 
used  for  making  such  a  disposition,  tod 
supposed  to  be  effectual  for  thsii  purpose, 
but  which  under  the  rule  in  question  would 
often  so  operate  as  to  defeat  the  manifest 
intention  of  giving  the  first  taker  a  restrict- 
ed interest  and  power  which  would  not  en- 
able him  to  destroy  the  interest  intended  to 
take  efifect  in  others  after  his  death. 

The  fact  that  the  rule  has  been  abolisbe'I 
in  whole  or  in  part  in  twenty-seven  states 
is  strong  confirmation  that  it  w^as  thougLi 
not  to  have  been  so  inconsistent  with  tie 
conditions  existing  as  not  to  have  been 
adopted  as  part  of  the  common  law.  Dojie 
V.  Andis,  supra. 

But  "this  policy,"  said  the  court  in  Wi 
ters  V.  Lyon,  141  Ind.  170,  40  N.  E.  66i 
"does  not  seem  in  harmony  with  the  spirit 
of  our  institutions,  and,  accordingly,  the 
rule  in  Shelley's  Case  has  been  abrogated  bj 
statute  in  many  of  the  states.  .  . 
This  arbitrary  and  imperative  character  c( 
the  rule  makes  it  repugnant  to  our  sense 
of  freedom  of  action,  and  often  also  to  ti>e 
principles  of  justice  in  the  disposition  of 

Sroperty.  Accordingly,  when  a  grant  or 
evise  does  not  come  squarely  within  the 
rule,  this  court  will  not  extend  its  opera- 
tion." 

49Van  Grutten  v.  Foxwell,  77  L.  T.  N.  & 
170. 

W  Goodright  v.  Wright,  1  P.  Wms.  397. 

In  Schoonmaker  v.  Sheely,  3  Denio.  4^". 
it  is  said  that  in  England,  where  the  la^ 
of  promigeniture  nrevails,  it  was  necessary 
to  use  the  word  "heirs"  in  the  plural  in  s 
limitation  in  tail,  so  as  to  include  tbe 
whole  line  or  succession  of  heirs;  and  the 
decision  in  Shelley's  Case  was  based  oT-f^a 
the  principle  that  if  the  heirs  male  of  v  * 
body  of  Edward  Shelley  had  been  constru  •: 
to  be  words  of  purchase,  it  would  have  ^e<t 
ed  the  title  in  his  oldest  son  or  first  ?  e  r 
as  on  original  estate  tail  in  hira,  and  w- 1  . 
thus  have  excluded  all  the  other  male  t  ■; 
dren  and  their  descendants  from  inherit  '-z 
the  estate  under  the  settlement,  even  if  ibe 
issue  of  such  oldest  son  had  afterwjr.> 
failed,  and  that  it  was  neces«?arv,  tberef.re. 
to  construe  the  word  ^Tieirs"  first  u^d  ss 
a  word  of  limitation  only,  and  to  reiert  t'« 
superadded  words  of  limitation  as  useUss. 
It  is  contended  that  a  diflTerent  rule  of  c  •! 
struction  should  be  applied  liore.  wl.eir  i-v 
law  of  primogeniture  is  abolished,  althocr^ 
the  same  words'  are  used  in  the  convevane* 
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Mid,  ia  1857,  that  if  the  rule  in  Shelley's 
C%K  were  res  iniegra,  he  thought  the  rule 
vould  not  at  that  day  be  established,  si 

On  the  other  hand,  it  has  been  laid  that, 
had  it  not  been  for  the  good  practical  re- 
ralta  of  the  rule,  the  courts  would  probably 
have  struggled  to  escape  from  it,  rather 
than  have  consistently  upheld  it,  whenever 
it  was  technically  correct  to  do  so ;  that  no 
one  could  study  the  mass  of  decisions  on 
this  subject  without  being  struck  with  the 
pxtent  to  which  the  rule  in  Shelley's  Case 
bad  been  carried,  and  with  the  comparative- 
ly few  eases  in  which  the  doctrine  laid 
down  in  Archer's  Case,  1  Coke,  00  b,  had 
been  held  practicable;  and  that  this  was 
the  more  remarkable  as  the  rule  in  Arch- 
er's Case  gave  effect  to,  while  the  rule  in 
Shelley's  Case  almost  always  defeated,  the 
particular  intention  of  the  settlor  or  testa- 
lor.ii 

It  would  seem,  however,  that  the  mere' 
jesire  to  facilitate  alienation  of  property 
is  not  an  adequate  reason  for  sustaining  the 
rule,  although  the  desire  to  have  the  rules 
of  property  settled  might  be.  It  is  true 
that  the  rule  does  tend  to  disencumber  es- 
tates, and  facilitate  the  alienation  of  prop- 
erty. But  there  is  nothing  in  English  or 
American  institutions  or  traditions  which 
K^ould  prevoit  the  carving  of  a  life  estate 
out  of  a  fee.  It  is,  indeed,  desirable  that 
land  shall  be  alienated  as  freely  as  possible, 
bnt  this  end  is  not  to  be  secured,  so  far  as 
the  suspension  of  a  fee  for  a  life  is  con- 
cerned, in  violation  of  the  intention  of  the 
author  of  the  instrument.  A  careful  exam- 
ination of  all  the  cases  will  strongly  incline 
the  reader  to  the  yiew  that,  of  the  various 
reasons  given  for  the  adoption  of  the  rule, 
orobably  that  advanced  by  Mr.  Hargrave,  to 
^he  effect  that  the  decision  was  necessary  to 
naintain  the  distinction  between  estates  by 


deiMsent  and  estates  by  purchase,  oomes  the 
nearest  to  being  the  true  ground  for  the  de-. 
cision  in  Shelley's  Case.  The  rule  itself 
probably  sprang  from  feudal  policy,  but 
whatever  the  original  policy  may  have  been 
for  the  maintenance  of  the  distinction  be- 
tween descent  and  purchase,  that  distinc- 
tion was  firmly  established  when  Shelley's 
Case  was  decided,  and  has  been  maintained 
in  full  force  even  to  this  day.  All  specula- 
tive reasons  to  account  for  this  fact  may 
be  cast  aside;  it  is  important  only  to  re- 
member that  an  estate  acquired  by  descent 
is  one  thing,  and  an  estate  acquired  by  pur- 
chase quite  another,  each  having  its  own  in- 
cidents, just  as  an  estate  in  fee  simple  is 
one  thing,  and  an  estate  for  life  or  for 
years  a  different  thing,  each  having  its  own 
incidents.  There  can  be  no  doubt,  no  pos- 
sible controversy  as  to  the  fact,  that  the 
two  estates  are  different.  No  one  questioned 
it  when  Shelley's  Case  was  decided.  No  one 
would  question  it  now. 

When,  under  the  rule,  it  is  declared  that 
the  word  ''heirs"  is  a  word  of  limitation  of 
the  estate,  it  is  meant  that  that  word 
points  out  the  line  of  succession  in  which 
the  estate  is  to  go;  and  when  it  is  said  it 
is  not  a  word  of  purchase,  it  results  that 
it  is  a  word  of  descent,  as  descent  and  pur- 
chase are  the  only  two  modes  of  acquiring 
real  estate.  Hence  it  follows  that,  although 
the  estate  of  the  first  taker  was  in  form  a 
life  estate,  the  rule  vests  the  entire  estate 
imported  by  the  limitation  in  him,  as  no 
one  could  take  as  heir  of  another  in  whom 
there  was  no  descendible  estate.  M 

Bearing  this  in  mind,  therefore,  we  are  in 
a  position  to  determine  whether  the  deci- 
sion in  that  case  was  a  just  one  and  in  ac- 
cord with  English  theories  of  transmission 
of  property  to  descendants  and  heirs,  and, 
also,  whether,  if  it  were  a  new  question  in 


>r  will  here  which  are  there  held  to  give 
•he  first  tenant  of  the  freehold  an  estate  in 
ee  or  in  tail.  That  might  be  a  good  rea- 
(on  for  abolishing  the  rule  in  Shelley's  Case 
ntirely,  with  entails  and  primogenitures, 
ts  we  have  done  by  statute  in  this  state. 
5ut  it  would  be  improper  for  the  courts  to 
ittempt  to  abolish  a  settled  rule  of  property 
rhich  has  existed  for  a  century  and  a  half, 
nerely  because  the  reasons  upon  which  the 
TJle  was  originally  based  no  longer  exists. 

tiGrimson  v.  Downing,  4  Drew.  126. 

"Lindley,  L.  J.,  in  Evans  v.  Evans  [1892] 
t  Ch.  173. 

W  Williams   V.   Williams,  10  Heisk.   666. 

In  Hancock  v.  Butler,  21  Tex.  804,  it  is 
aid:  "Without  attempting  a  severely  ac- 
nrate  definition,  but  for  purposes  of  illus- 
ration,  it  may  be  said  that  the  law  does 
tot  permit  a  grantor  to  create  an  inherita- 
ble estate,  divide  it  up  into  sections  of  cer- 
ain  or  uncertain  periods,  and  fasten  a 
ection  thereof  upon  the  first  taker,  with 
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the  reduced  dimensions  of  a  life  estate  only. 
That  is  in  violation  of  the  rule  by  which  an 
inheritable  estate  is  created.  For,  if  a 
life  estate  only  be  clearly  ffranted  to  the 
first  taker  .  .  .  from  all  the  terms  of 
the  deed  taken  together,  then  his  heirs  can- 
not inherit  the  estate  from  him,  and  it 
cannot  be  truly  said  that  he  takes  an  in- 
heritable estate.  The  fact,  on  the  other 
hand,  of  its  being  an  estate  descending  to 
his  heirs  in  succession,  in  inconsistent  with 
the  fact  of  the  first  taker's  having  a  -life 
estate  only,  and  therefore,  if  it  appears 
from  the  deed  that  it  is  by  descent  from 
the  first  taker  that  certain  persons  as  his 
heirs  must  derive  their  title,  then  that  forces 
back  on  him  (that  from  which  alone  such 
a  result  could  fiow)  an  inheritable  estate 
with  all  its  attributes;  although  other 
parts  of  the  deed  might  indicate  an  effort 
to  confer  on  the  first  taker  a  life  estate 
only." 
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tha  United  States,  it  would  be  likely  to  be 
decided  in  the  same  Way«  as  in  accord  with 
American  ideas  of  the  transmission  of  prop- 
erty to  descendants. 

It  is  doubtful  whether  one  who  is  familiar 
with  English  institutions  can  read  Shelley's 
Case  without  being  convinced  that  the 
wishes  of  Edward  Shelley,  the  ancestor,  were 
carried  out  by  the  rule  therein  applied.  Full 
effect  was  given  to  his  probable  intention 
with  respect  to  the  course  the  property 
should  take  after  his  death.  See  supra, 
II.  The  conclusion  the  judges  reached  was 
that  Shelley  desired  the  property  to  pass 
to  his  own  heirs  in  a  regular  course  of  de- 
scent. Having  decided  this,  they  had  to 
hold  that  the  ancestor  would  take  the  fee, 
as  they  would  have  to  hold  to-day.  The 
only  other  decision  the  court  could  have 
come  to  was  that  Shelley,  the  ancestor,  did 
not  want  the  property  to  descend  to  his 
own  male  heirs,  but  to  the  heirs  of  his  male, 
heir  living  at  his  death.  Would  Shelley  be 
likely  to  wish  the  property  to  go  to  his 
grandchild?  or,  would  he  want  it  to  descend 
to  the  imcle  of  the  grandchild,  Shelley's 
second  son?  There  was  nothing  to  point  to 
Shelley's  real  intention,  except  the  limitiw- 
tion  to  the  heirs  male  of  his  body,  after  the 
life  estate.  Were  the  judges  wrong  or 
right?  Did  they  decide  as  Shelley  would 
have  decided?  The  fact  should  be  kept  in 
mind  that  Shelley,  the  ancestor,  who  was 
the  life  tenant,,  was  dead.  The  only  ques- 
tion before  the  court  was  how  the  remain- 
der should  be  disposed  of. 

It  should  be  remembered  that  in  answering 
this  question  one  must  deal  with  English 
institutions  and  English  ideas  of  landed 
property  transmission.  It  was  the  English 
idea  to  transmit  property  to  descendants  or 
heirs  in  such  a  manner  as  to  preserve  tlie 
dignity  of  the  ancestor's  name  and  family. 
The  Englishman  for  this  purpose  looked 
far  into  the  future,  and  to  him  the  course 
that  the  property  was  to  take  from  genera- 
tion to  generation  was  of  far  more  im- 
portance than  provisions  for  the  mainte- 
nance of  even  his  own  children,  it  being  the 
rule  to  prefer  the  male  blood  to  the  female, 
and  the  elder  son  to  the  younger.  A  peru- 
sal of  the  modern  English  wills  shows  the 
prevalence  of  the  same  policy  to-day.  The 
judges  in  Shelley's  Case,  as  before  stated, 
had  no  positive  evidence  to  show  how 
Shelley  wanted  his  property  to  go  after 
his  death;  but  they  decided  in  a  manner 
to  give  effect  to  the  English  ideas  of  de- 
scent; they,  in  effect,  decided  that  there 
was  nothing  to  show  that  the  word  "heirs" 
had  not  been  used  in  its  technical  sense ;  and 
they,  without  much  doubt,  decided,  as  be- 
tween Shelley's  grandchild,  who  was  then 
Shelley's  heir  male,  and  Shelley's  second 
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son,  who  was  not  then  his  heir  male,  u 
Shelley  himself  would  have  decided.  It  hts 
been  intimated  in  some  recent  English  de- 
cisions that,  if  the  rule  in  Shelley's  Case 
were  a  res  integra,  the  decision  to-dav 
might  be  different;  but  it  is  exceeding]; 
doubtful  whether  such  a  reversal  of  the  nii€ 
would  be  just  even  to-day  in  England;  for. 
if  the  decision  were  the  reverse  from  what 
it  was  in  Shelley's  Case,  there  would  W 
great  likelihood  of  thwarting  the  intention 
of  English  grantors  or  testators,  that  pn)^>- 
erty  conveyed  descend  in  a  regular  oout^ 
for  many  generations  to  their  own  heirs. 

To  say,  however,  that  the  decision  n 
Shelley's  Case  was  just  and  in  accord  witb 
English  ideas  of  the  transmission  of  laini- 
ed  property,  is  not  to  say  that  it  would  be 
just  and  likely  to  give  effect  to  the  inteotirm 
of  American  grantors.  In  America,  the 
purpose  of  transmitting  property  to  de 
scendants  is  quite  different  from  what  it  is 
in  England.  The  primary  object  in  tiiiii 
country  is  to  provide  for  the  immediate  de- 
scendants, without  a  very  distant  glanee  in- 
to the  future.  Therefore  if  A  should  de- 
vise lands  to  B  for  life,  remainder  to  tl? 
heirs  of  B,  it  would  be  quite  probable,  as 
Chancellor  Kent  said,  to  suppose  that  be  in 
tended  the  heirs  to  take  by  purchaee,  from 
the  very  fact  that  he  limited  the  first  tak- 
er's estate  to  an  estate  for  life;  since  be 
might  be  supposed  to  know  that  it  is  impos- 
sible to  follow  a  life  estate  by  an  estate  is 
fee  by  descent  to  the  life  tenant's  heirs.  The 
rule  in  Shelley's  Case  gave  effect  to  what 
has  been  deemed  the  paramount  intent.  See 
infra,  XII.  b.  The  paramount  intent  it. 
England  may  justly  be  said  to  be  the  ir 
tent  as  to  the  course  the  property  shall 
take  in  succession ;  but  it  is  doubtful  if  such 
would  be  the  paramount  intent  in  Amer- 
ica, if  it  is  deemed  that  two  intents  ^r- 
shown  by  the  limitation  to  B  for  life  asc 
the  limitation  to  his  heirs.  The  paramoun' 
intent  here  would  probably  be  the  prov: 
sion  for  the  life  tenant.  Indeed,  many  •  * 
the  courts  in  this  country  state  that  ih^ 
rule  in  Shelley's  Case  thwarts  the  intent i:r 
of  a  grantor  or  devisor, — meaning  the  in- 
tention to  give  the  first  taker  but  a  MU 
estate,  as  if  this  were  the  only  intent. 

The  statutes  in  this  country  abolisbu.^; 
the  rule  in  Shelley's  Case  seem  to  be  mo: 
in  accord  with  Amerian  ideas  of  the  tra^^f- 
mission  of  property  to  descendants,  as  tl*^ 
rule  in  Shelley's  Case  seems  to  be  more  in 
harmony  with  English  ideas.  Therefore  't 
would  appear  that  the  rule  is  reasons!  > 
when  applied  to  English  ideas  of  transmN 
sion  of  landed  property,  since  it  tends  i<' 
give  effect  to  the  paramount  intention:  bat 
that  it  is  unreasonable  when  applied  ti-> 
grants  or  devises  of  property  in  America, 
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•inoe  it  tends  to  thwart  the  paramount  in- 
tent here. 

Neither  the  rule  in  Shelley's  Case  nor  the 
statutes,  however,  prevent  a  grantor  or  tes- 
tator from  disposing  of  his  property  in  the 
one  way  or  the  other,  if  he  so  chooses.  If 
A  grants  property  to  B  for  life,  remainder 
to  the  heirs  of  B,  the  rule  in  Shelley's  case 
gives  the  property  to  B*s  heirs  by  descent, 
necessarily  requiring  that  B  take  the  fee. 
The  statutes  under  like  circumstances  give 
the  property  to  the  heirs  of  B  by  purchase, 
necessarily  giving  B  the  life  estate.  But 
neither  the  rule  nor  the  statutes  prevent  A 
from  sending  the  property  in  a  different 
channel,  if  he  will  only  explain  that  he 
means  to  use  the  word  "heirs"  in  a  dif- 
ferent sense  from  that  in  which  the  statutes 
or  the  rule  deem  it  to  have  been  used  if 
standing  alone. 

VIII,  Operation  and  effect  of  rule, 
a.  Entire  estates. 

"It  is  just  to  allow  individuals,"  said 
Chancellor  Kent,  ''the  liberty  to  make  strict 
settlements  of  their  property  in  their  own 
discretion,  provided  there  be  nothing  in 
such  dispositions  of  it  affecting  the  rights 
of  others  nor  inconsistent  with  public  poli- 
cy or  the  settled  principles  of  law.  But 
this  liberty  of  modifying  at  pleasure  the 
transmission  of  property  is  in  many  respects 
controlled,  as  in  the  instance  of  a  devise  to 


a  charity  or  to  aliens  or  as  to  the  creation 
of  estates  tail;  and  the  rule  in  Shelley's 
Case  only  operated  as  a  check  of  the  same 
kind,  and  to  a  very  moderate  degree.  Un- 
der the  existence  of  the  rule,  land  might  be 
bound  up  from  circulation  for  a  life,  and 
twenty-one  years  afterwards,  only  the  set- 
tlor was  required  to  use  a  little  more  ex- 
plicitness  of  intention,  and  a  more  specific 
provision.  The  abolition  of  the  rule  facili- 
tates such  settlements,  though  it  does  not 
enlarge  the  individual  capacity  to  make 
them."M  But,  as  already  pointed  out,  the 
abolition  of  the  rule  does  not  permit  the 
creation  of  an  estate  of  inheritance  in  the 
heirs,  preceded  by  a  life  estate  in  the  an- 
cestor. 

The  operation  of  the  rule  is  as  follows: 
Whenever  the  ancestor  takes  an  estate  of 
freehold  or  frank  tenement,  and  an  imme- 
diate remainder  is  thereon  limited  in  the 
same  conveyance  to  his  heirs  or  heirs  in 
tail,  such  remainder  is  immediately  executed 
in  possession  in  the  ancestor  so  taking  the 
freehold,  and  therefore  is  not  contingent  or 
in  abeyance.  >>  The  principle  is  the  same 
as  that  by  'which,  if  one  seised  in  fee  m 
England  devised  to  his  eldest  son  in  fee 
simple,  the  son  shall  take  by  descent,  and 
not  under  the  devise;  for  although  the  in- 
tention that  he  shall  take  by  devise  is  ex- 
press, yet  such  intention,  being  in  manifest 
fraud  of  the  rights  of  third  persons,  shall 
I  not  be  carried  into  effect.  86    Where  the  re- 


M4  Kent,  Com.  232. 

u  Feame,  Contingent  Remainders,  28. 

The  rule  means  no  more  than  that  the 
words  "heirs"  and  "heirs  of  the  body"  are 
never  words  of  purchase;  and  where  a  de- 
vise is  to  them,  as  they  can  take  only  by 
descent,  the  latter  estate  must  be  in  the 
ancestor.     Buist  v.  Dawes,  4  Rich.  Eq.  423. 

The  effect  produced  by  the  rule  is  that,  in 
all  cases  coming  within  its  influence,  the 
remainder  is  merged  in  the  particular  es- 
tate, which  is  thereby  enlarged  or  expanded 
into  an  estate  in  fee  or  in  tail,  so  as  to 
permit  those  in  remainder  to  take  either 
as  heirs  general  or  as  heirs  of  the  body  of 
the  first  taker,  which  they  could  not  do  if 
the  ancestor  took  an  estate  only  for  life. 
Price  V.  Price,  6  Ala.  578. 

The  effect  of  the  rule  was,  in  the  case 
of  an  estate  expressed  to  be  for  life,  to 
enlarge  such  estate,  by  force  of  the  words 
''remainder  to  heirs  or  heirs  of  the  body," 
into  a  fee  simple  or  fee  tail  in  the  first 
taker;  ivhile,  in  the  case  of  an  estate  not 
expressed  to  be  for  life,  the  superadded 
words  "remainder  to  his  heirs  or  heirs  of  his 
body"  did  not  cut  down  the  estate  to  one 
for  life  in  the  first  taker,  but  only  deter- 
mined the  character  of  the  fee  by  prescrib- 
ing' the  class  of  heirs  to  which  the  inher- 
itance should  descend.  Mason  v.  Pate,  34 
Ala.   379. 

To  the  same  effect,  Ewing  v.  Standefer, 
2»  LuR.A.(N.8.) 


]8  Ala.  400;   Simpers  v.  Simpers,  15  Md. 
160. 

The  rule  in  Shelley'Q  Case,  if  applied  to 
real  property,  enlarges  the  estate  for  life 
into  an  inheritance,  and  gives  to  the  ten- 
ant for  life  the  capacity  of  a  tenant  in 
fee,  by  which  he  can  defeat  the  entail  or 
strict  settlement  intended  by  the  party. 
If  the  rule  be  applied  to  personal  property, 
it  makes  the  tenant  for  life  absolute  owner, 
instead  of  being  a  mere  usufructuary,  with- 
out any  power  over  the  property  beyond  the 
enjoyment  of  it  for  life.  4  Kent,  Com.  226 ; . 
Edmondson  v.  Dyson,  2  Ga.  307. 

Where  the  rule  applies,  a  freehold  of  in- 
heritance vests  in  the  first  taker,  notwith- 
standing the  words  describing  it,  apart 
from  those  appointing  his  heirs  to  succeed 
him  in  ownership,  would  create  only  a  free- 
hold not  of  inheritance.  Smith  v.  Collins, 
90  Ga.  411,  17  S.  E.  1013. 

Under  the  rule  in  Shelley's  Case,  if  the 
first  taker  is  given  a  life  estate,  and  the 
inheritance  passes  to  his  heirs  or  to  the 
heirs  of  his  l>ody,  either  mediately  or  im- 
mediately, the  first  taker  receives  the  whole 
estate.  Brown  v.  Brown,  125  Iowa,  218, 
67  L.R.A.  629,  101  N.  W.  81. 

«e  Williams  v.  Houston,  57  N.  C.  (4  Jones, 
E<^)  277. 

In  Perrin  v.  Blake,  6  Qreenleaf's  Cruise, 
Real  Property,  319,  Lord  Mansfield,  in  the 
King's  bench   division,   said   that  the   real 
63 
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mainder  is  given  to  the  very  persons  who 
would,  without  such  remainder,  take  by  de- 
scent from  the  life  tenant,  they  are  held  to 
take  by  descent,  and  not  by  purchase.  W 

The  rule  unites  the  remainder  given  to 
the  heirs  with  the  life  estate  in  the  ances- 
tor, not  because  this  was  intended  by  the 
grantor,  but  because  by  the  rule  itself  the 
heirs  in  such  a  case  cannot  take  by  pur- 
chase under  the  designation,  but  must  take 
by  descent  from  the  ancestor,  who  must 
therefore  have  the  inheritance  in  him.  &> 


The  freehold  estate  in  the  ancestor  asd 
the  remainder  limited  to  the  heirs  unite  and 
become  an  entire  estate  in  the  ancestor,  so 
that,  if  the  ancestor  dies  intestate,  his  beirs 
shall  take  by  descent  from  him,  and  not  as 
purchasers  under  the  original  limit8tioD.<9 
ihe  heirs  in  such  case,  therefore,  take  qua 
heirs,  and  it  is  not  in  the  power  of  ihe  tes- 
tator to  prescribe  a  different  qnalifiation 
to  heirs  from  what  the  law  prescribes  when 
they  take  in  the  character  of  heira.  * 


sense  and  meaning  of  the  rule  was  this:  If 
the  testator  gives  an  estate  for  life  only  to 
A,  remainder  to  the  heirs  of  A's  body,  if  the 
court  had  said  that  A  was  only  a  tenant 
for  life,  there  would  have  been  a  contingent 
remainder  to  his  issue,  and  then  the  issue 
would  have  been  liable  to  be  barred  by  any 
forfeiture  of  the  tenant  for  life;  and  if  he 
had  made  an  estate  pour  autre  vte,  the  re- 
mainder was  gone,  so  that  the  beat  way  of 
complying  with  the  intention  was  to  give 
him  an  estate  tail,  by  which  means  the 
issue  were  protected  by  the  statute  de  donia; 
and  if  an  estate  only  for  life  was  given,  as 
it  could  have  no  use  in  the  world  but  to 
cheat  the  lord  of  the  feudal  services,  the 
law  very  prudently  said  that  in  such  cases 
it  should  be  an  estate  tail. 

57  Smith  V.  Smith,  24  S.  C.  304. 

In  Evans  v.  Evans  [1892]  2  Ch.  173,  Lind- 
ley,  L.  J.,  said:  "The  rule  in  Shelley's  Case 
is  a  rule  of  law  applicable  to  deeds  or  wills, 
by  which  real  property  is  given  to  A  for 
life,  with  remainder  sooner  or  later  to  his 
heirs  in  fee  or  in  tail;  and  I  take  the  rule 
to  be  that,  if  in  any  instrument  the  word 
*heir'  or  the  word  'heirs,'  or  the  two  words 
combined,  are  used. in  the  sense  of  all  the 
heirs  of  a  person  who,  under  the  same 
instrument,  takes  a  life  estate  in  real  prop- 
erty, and  no  other  heirs,  the  property  given 
to  the  heir  or  heirs  of  the  first  taker  is  in 
point  of  law  given  to  him,  although  it  is 
in  terms  given  to  him  for  life  only.  In  the 
case  supposed  the  rule  requires  the  heir 
or  heirs  to  take  by  descent  from  him,  and 
not  by  purchase,  as  they  might  if  the  prop- 
erty were  limited  to  them  by  name  or  other- 
wise than  simply  as  his  heir  or  heirs." 

M  Berry  v.  Williamson,  11  B.  Mon.  245. 

The  rule  operates  by  attaching  to  the 
estate  for  life  the  estate  intended  to  be  a 
remainder  limited  to  the  heirs,  and  by  en- 
larging the  estate  of  the  ancestor  from  a 
life  estate  to  a  fee;  it  in  effect  destroys 
the  estate  intended  for  the  heirs.  Such,  at 
least,  is  its  effect  in  modern  times,  as  well 
when  the  subsequent  limitation  is  to  the 
heirs  of  the  body,  as  when  it  is  to  the  heirs 
general,  of  the  first  taker.  Turman  v. 
White,   14  B.  Mon.  560. 

M  Fulton  V.  Harman,  44  Md.  251. 

In  Ware  v.  Richardson,  3  Md.  505,  56  Am. 
Dec.  762,  it  is  said  that  where  the  words 
"heirs  or  heirs  of  the  body"  are  used,  the 
estate  becomes  immediately  executed  in  the 
ancestor,  who  becomes  seised  of  an  estate 
of  inherits  nee.  There  are  well-recoimized 
29  i^R.A.(N.S.) 


exceptions  to  this  rule.  In  the  first  place, 
whenever  the  testator  or  grantor  annexes 
words  of  explanation  to  the  word  ^lieirs," 
indicating  that  he  meant  to  use  the  tenn  is 
a  qualified  sense,  as  a  mere  degcriptio  per- 
aonarum  or  particular  designation  of  cer- 
tain individuals,  and  that  they,  and  not  tbe 
ancestor,  were  to  be  the  points  or  termini 
from  which  the  succession  to  the  estate 
was  to  emanate  or  take  its  start,  then,  in 
all  such  cases,  where  the  word  ''heirs*'  is 
thus  explained  or  restricted,  it  is  to  be 
treated  as  a  term  of  purchase,  and  not  of 
limitation.    See  infra,  A.IV. 

Where  there  is  a  devise  to  one  for  lifr 
with  remainder  to  his  heirs,  the  latter 
clause  is  not  a  distinct  devise  enablioj?  tbe 
heirs  to  take  the  remainder  by  parcbase, 
but  one  which  serves  only  to  qualify  and 
enlarge  the  estate  of  the  first  taker;  to  con- 
vert what  would  otherwise  have  been  an 
estate  for  life  into  an  estate  of  inheritainy 
in  fee  or  in  tail,  according  to  the  tenns 
of  the  limitation;  and,  jls  a  necessary  con- 
sequence, the  first  taker  may  alienate  tbe 
estate  and  defeat  the  title  of  tbe  heirs. 
Richardson  v.  Wheatland,  7  Met.  169. 

A  remainder  limited  over  to  the  heirs 
is  executed  immediately  in  possession  in  tbe 
ancestor,  and,  notwithstanding  the  expre5« 
limitation  in  the  devise  to  the  life  tenant 
of  an  estate  for  life,  he  becomes  seised  of 
an  estate  in  fee.  Den  ex  dem.  Hopper  r. 
Demarest,  21  X.  J.  L.  525. 

When  it  is  ascertained  by  interpretation 
that  a  testator  has  given  a  life  estate  to 
one,  and  a  remainder  of  the  same  quality 
to  the  heirs  of  the  same  person,  the  estates 
necessarily  close  together  and  form  one  es- 
tate of  inheritance  in  the  so-called  life 
tenant.     Williams's  Appeal,  83  Pa.  377. 

The  rule  operates  to  give  the  ancestor  an 
estate  for  life  in  the  first  instance,  and.  bv 
force  of  the  devise  to  his  heirs,  general  or 
special,  the  inheritance  also,  by  conferring 
the  remainder  on  him  as  the' stock  from 
which  alone  they  can  inherit,  and  the  source 
from  which  alone  inheritable  blood  can 
spring.  Carroll  v.  Burns,  108  Fa.  386: 
Vowinckel  v.  Patterson,  114  Pa.  21,  6  Atl. 
470. 

60  Kuntzleman's  EsUte,  136  F^  142,  20 
Am.  St.  Rep.  909,  20  Atl.  645. 

If  an  estate  of  freehold-  be  given  to  the 
ancestor,  and  a  remainder  be  thereooi  limit- 
ed to  his  heirs  or  the  heirs  of  his  body,  snch 
remainder  is  immediately  executed  in  pos- 
session in  the  ancestor  so  taking  tbe  free- 
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The  ru]e  has  also  been  thought  to  operate 

by  merger.  W 

h.  Joint   and  successive  estates. 

Where  a  freehold  estate  is  either  joint- 
ly, severally,  or  successively  given  to  two 
persons  who  are  capable  of  having  a  com- 
mon heir,  with  remainder  to  their  heirs, 
the  rule  operates,  ai^d  such  persons  take  a 
joist  inheritance  in '  fee*  6< 

And  a  grant  of  a  joint  freehold  to  a  man 


and  wife  for  life  is  not  taken  out  of  the 
rule  by  a  limitation  over  to  their  heirs,  on 
the  theory  that  nobody  can  be  the  heirs  of 
both  but  their  children.  M 

If,  says  Mr.  Fearne,  "the  limitation  of 
the  freehold  be  not  joint,  but  successively, 
as  to  one  for  life,  remainder  to  the  other 
for  life,  remainder  to  the  heirs  of  their 
bodies,  there,  it  seems,  the  ultimate  limita- 
tion is  not  executed  in  possession,  but  gives 
them  a  general  remainder  in  tail.  M  And 
if  the  limitation  of  the  inheritance  be  to 


hoMj  and  he  takes  an  estate  in  fee  or  in  tail, 
according  to  the  terms  of  the  limitation. 
Williams  v.  Foster,  3  Hill,  L.  193. 

I'nder  the  rule  in  Shelley's  Case,  if  an 
estate  of  inheritance  is  given  to  the  ancestor, 
and  the  remainder  is  therein  limited  to  his 
heirs  or  to  the  heirs  of  his  body,  such  re- 
mainder is  immediately  executed  in  pos- 
session in  the  ancestor,  so  that  the  ancestor 
takes  the  whole  estate  in  fee  simple,  if  the 
limitation  be  to  his  heirs  generally;  in  fee 
conditional,  if  the  limitation  be  to  the  heirs 
of  the  body.  Clark  v.  Neves,  76  S.  C.  484, 
12  L.R.A.(N.S.)   298,  67  S.  E.  614. 

But  for  the  prevalence  of  the  rule,  says 
■he  court  in  Campbell  v.  Rawdon,  18  N.  Y. 
112,  it  was  always  conceded  that  a  limita- 
tion to  a  person  for  life  with  remainders 

0  his  heirs  would  give  a  fee  to  the  latter 
>y  purchase,  without  any  other  words  of 
^f-rpetuity;  and  the  struggle  was  between 
he  rule  and  the  contingent  remainder, — in 
tber  words,  between  the  fee  in  the  heir  and 
^•e  fee  in  his  ancestor ;  it  being  never  doubt- 
d  that  the  limitation  to  the  heirs  created 
n  estate  in  fee  in  one  or  the  other. 

According  to  the  rule,  a  conveyance  or 
eviee  to  a  man  for  life,  and  then  to  his 
eirs,  passes  a  fee  to  the  ancestor.  An  ex- 
ct  construction  would  give  him  only  a  life 
state,  and  the  remainder  to  his  heirs  as 
urehascrs.    But  the  rule  in  that  case  unit- 

1  the  fee  given  in  terms  to  the  heir  to  the 
fe  fstate  of  the  ancestor,  and  regarded  the 
•hole  estate  as  vested  in  him,  thus  forming 
dmitted  exception  to  the  creation  of  con- 
ngent  remainders.  Ibid.  The  use  of  the 
ord  "exact,"  however,  does  not  seem  very 
^propriate.  The  construction  in  Shelley's 
ise  was  an  exact  construction.  It  is  true, 
>wever,  that  if  the  construction  had  been 
fferent, — ^the  word  "heirs"  had  been  deemed 

have  been  used  as  a  word  of  purchase, — 
is  would  have  vested  a  life  estate  in  the 
icestor  and  a  contingent  remainder  in 
s  heirs. 

In  Chamblee  v.  Broughton,  120  N.  C. 
0,  27  S.  E.  Ill,  it  is  said  that  it  is  true 
e  rule  contradicts  and  thwarts  the  intent 

the  grantor  or  devisor  whose  express  pur- 
se to  confer  an  estate  for  life  only  upon 
e  first  taker  is  enlarged  by  an  arbitrary 
le  of  law  into  a  fee  simple,  and  the  ex- 
ec's purpose  to  confer  all  except  a  life 
:ate  upon  the  heirs  is  restricted  so  as  to 
re    them   nothing. 

The  effect  of  the  rule  in  Shelley's  Case  is 
it,  instead  of  a  contingent  remainder  in 
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the  heirs,  the  estate  of  inheritance  is  vested 
in  the  ancestor.  Hess  v.  Lakin,  7  Ohio  S.  &, 
C.  P.  Dec.  300. 

61  The  learned  writers  on  the  subject  are 
not  agreed  as  to  the  mode  in  whicli  tlie 
rule  operates.  On  the  one  hand,  it  is  as- 
sumed that  the  limitation  to  the  heirs,  by 
virtue  of  some  force  of  attraction,  unites 
and  coalesces  with  the  limitation  of  th^i 
freehold  to  the  ancestor,  and  thus  operates 
to  vest  in  him  a  fee  simple  or  a  fee  tail, 
as  the  case  may  be,  divided  or  split  by  in- 
tervening limitations,  where  there  are  sny. 
On  the  other  hand,  it  has  been  maintained 
with  much  plausibility  that  there  is  no 
such  union  or  consolidation,  but  that  the 
limitation  to  the  heirs  is  executed  in  the 
ancestor,  to  whom  a  gift  is  implied,  so 
as  to  vest  in  him  another  and  larger  estate 
in  which  the  particular  estate  of  freehold 
becomes  merged,  when  there  are  other  in- 
tervening limitations.  This  has,  at  least, 
the  merit  of  getting  rid  of  the  stumbling 
block  which  the  opponents  of  the  rule  find  at 
the  very  threshold.  If  the  rule  operates 
by  merger,  it  cannot  matter  in  any  view 
of  the  rule  how  anxiously  or  how  strictly 
the  particular  estate  is  tied  down  and.  con- 
fined to  a  mere  life  estate.  Van  Grutten  v. 
Foxwell,  77  L.  T.  N.  S.  170. 

W  Walker  v.  Taylor,  144  N.  C.  176,  56  S. 
E.  877. 

Where  there  is  a  joint  limitation  of  the 
freehold  to  several,  followed  by  a  joint  lim- 
itation of  the  inheritance  in  fee  simple 
to  them,  as  an  estate  to  A  and  B  or  for  their 
lives  or  in  tail,  and  afteVwards  to  their 
heirs,  so  that  both  limitations  are  of  the 
same  quality,  that  is,  both  joint,  it  seems 
the  fee  vests  in  them  jointly.  And  so,  if  the 
limitation  of  the  freehold  be  to  baron  and 
feme  jointly,  remainder  to  the  heirs  of  their 
bodies,  it  is  an  estate  tail  executed  in  them, 
as  they  are  capable  of  issue,  to  whom  such 
joint  inheritance  can  descend.  Fearne,  Con- 
tingent Remainders,  35. 

w  Auman  v.  Auman,  21  Fa.  343. 

But  in  Hall  v.  Hankey,  98  C.  C.  A.  173, 
174  Fed.  139,  a  deed  of  property  to  a  hus- 
band and  wife  during  tneir,  or  either  of 
their,  natural  lives,  and  in  fee  to  the  heirs 
of  the  husband  and  his  wife,  was  held  not 
to  be  within  the  rule  in  Shelley's  Case,  since 
this  was  declared  to  limit  by  unmistakable 
implication,  the  heirs  to  particular  bodies. 

M  Fearne,   Contingent  Remainders,   36. 

The  rule  in  Shelley's  Case  does  not  apply 
to  a  devise  to  a  testator's  wife  for  life,  then 
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several  men  or  to  several  women  in  tail, 
instead  of  fee  simple^  though  the  freehold 
be  to  them  jointly,  they  take  several  estates 
of  inheritance,  because  they  cannot  have  is- 
sue between  them  or  among  them  as  a  man 
and  woman  may.  And  the  same  rule  ex- 
tends to  other  cases  where  the  relative  sit* 
uations  of  the  grantees  renders  the  possi- 
bility of  issue  between  or  among  thfem  more 
remote  than  what  is  termed  a  simple  or 
common  possibility,  or  else  is  inconsistent 
with  the  laws  of  marriage.^* 

If  the  particular  estate  be  to  A  and  B 
for  their  lives,  and  after  their  deaths  to  the 
heirs  of  B;  or  to  husband  and  wife  and  the 
heirs  of  the  body  of  the  husband;  or  to  two 
men  and  the  heirs  of  their  two  bodies,  or 
the  heirs  of  the  body  of  one  of  them, — ^the 
estates  in  tail  or  in  fee  are  said  to  be  execut- 
ed 9k&  modo;  that  is,  to '  some  purposes, 
though  not  .to  all.  For  though  they  are  so 
far  executed  in  or  blended  with  the  posses- 


sion, as  not  to  be  grantable  away  from  or 
without  the  freehold,  by  way  of  remainder, 
yet  they  are  not  so  executed  in  possession 
as  to  sever  the  jointure,  or  entitle  the  wife 
of  the  person  so  taking  the  inheritance  to 
dower;  and  in  the  said  case  of  a  limitatioD 
to  husband  and  wife  and  the  heirs  of  the 
body  of  the  husband,  his  wife  having  a  joint 
estate  of  freehold  with  him,  and  there  being 
no  moieties  between  them,,  a  recoven 
against  him  with  single  voucher  will  not 
bar  the  issue  or  remainder;  though  his  es- 
tate tail  has  been  held  to  be  so  executed  in 
possession  -that  hia  feoffment  was  &  dis 
continuance.  99 

c.  Life  estate  in  feme;  remainder  to 
heira  of  body  of  haron  and  feme. 

If  there  be  a  limitation  to  the  feme  for 
life,  remainder  to  the  heirs  of  the  bodv  of 
baron  and  feme,  this  is  no  remainder  in  the 


to  his  son  for  life,  then  to  the  son's  heirs 
and  their  heirs  and  assigns,  so  as  to  vest 
an  estate  in .  inheritance  in  the  testator's 
son  during  the  life  of  his  mother,  and  there- 
fore his  deed  of  the  premises  made  during 
the  life  of  the  motner  conveys  nothing. 
Hall  V.  Nute,  38  N.  H.  422. 

M  Fearne,  Contingent  Remainders,  36. 

The  rule  applies  to  a  devise  in  trust  for 
the  testator's  aaughters  during  their  natur- 
al life,  and  for  the  survivors  or  survivor  for 
life,  with  remainder  over  to  the  heirs  at 
law  of  the  said  daugltters,  the  daughters 
taking  joint  estates  of  inheritance.  Walker 
V.  Taylor,  supra. 

Where  an  estate  for  life  was  limited  joint- 
ly to  two  or  more  persons  incapable  of  hav- 
ing a  common  heir,  as  to  a  nephew  and 
niece,  and  the  remainder  was  limited  to  the 
heirs  of  their  bodies,  it  was  held  that  each 
aneoRtor  would  take  a  several  inheritance 
in  fee  tail,  in  such  part  as  would  be  the 
share  of  the  heirs  of  his  body,  according  to 
the  number  of  joint  tenants  to  whom  the 
freehold  is  given.  Wright  v.  Gaskill,  74  N. 
J.  Eq.  742,  72  Atl.  108. 

A  devise  to  two  daughters  for  their  lives 
and  the  survivor  of  them,  the  will  provid- 
ing that,  should  the  daughters  both  die 
leaving  no  issue,  the  property  should  go 
over,  was  held  to  create  an  estate  tail  in 
the  first  takers,  enlarged  to  a  fee  by  statute. 
Arnold  v.  Muhlenberg  College,  227*^  Pa.  ;J21, 
76  Atl.  30. 

M  Fearne,  Contingent  Remainders,  36. 

W^here  a  limitation  was  to  a  woman  for 
the  term  of  her  natural  life,  and,  in  the 
event  that  her  husband  should  outlive  her, 
then  to  him  for  and  during  the  term  of 
his  natural  life,  and  after  the  termination 
of  the  said  life  estates,  then  to  the  heirs 
of  the  husband,  it  was  held  that  the  hu^sl>alld 
took  a  contingent  remainder,  and  that,  un- 
til the  happening  of  the  contingency,  the  rule 
in  Shelley's  Case  could  not  operate  so  as 
to  vest  in  him  an  indefeasible  fee.  Stamen 
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V.  Hill,  112  N.  C.  1,  22  L.R.A.  598,  16  S.  E. 
1011. 

Where  the  grant  was  to  a  man  and  a 
woman  during  their  natural  lives,  then  to 
the  woman's  heirs  at  law,  it  was  held  that 
the  woman  took  a  fee  in  the  whole  tract 
of  land,  expectant  as  to  one  moiety  upon  the 
determination  of  the  man's  life  estntt'  in 
that  moiety,  or  subject  to  that  life  estat?. 
Hess  V.  Lakin,  7  Ohio  S.  &  C.  P.  Dec.  300. 
The  court  says:  "It  must  be  conceded  the 
rule  onl^  applies  when  the  subsequent  lim- 
itation IS  to  the  heirs  of  him  to  whom  the 
preceding  estate  was  given,  but  nowhere  has 
it  been  aflSrmed  in  express  terms,  by  either 
a  court  or  a  text  writer,  that  the  ancestor 
must  take  the  whole  of  the  preceding  estate, 
or,  if  there  is  more  than  one  preceding  es- 
tate, that  he  must  have  all  of  them.  There 
is  just  as  much  reason  for  requiring  him 
to  have  all  of  them  when  several  antecede 
the  remainder,  as  there  is  for  requiring 
him  to  have  the  entire  preceding  estate  when 
only  one  precedes  the  remainder.  It  must 
be  remembered  that  the  rule  merely  •  acta 
upon  the  words  of  inheritance,  and  does 
not  affect  the  rules  for  determining  the 
quantity  of  estate  conveyed  or  the  niunber 
and  connection  of  the  owners  of  the  land." 

"Where  title  to  lands  is  derived  by  deed 
limiting  it  to  a  person  and  her  husband  dur- 
ing their  lives,  and  to  the  heirs  of  her 
body  forever,  the  grantees  in  the  deed 
take  an  estate  tail  under  the  rule,  and  the 
children  take  by  descent,  and  not  by  pur- 
chase, and  the  husband  is  entitled  to  the 
estate  by  curtesy,  and  there  can  be  no  par- 
tition." Patterson  v.  Patterson,  Dayt.  288, 
cited  in  3  Laning,  Ohio  Cyc.  Dig.  5865. 

A  grant  to  a  man  and  his  wife,  and  the 
survivor  of  them  for  life,  the  remainder 
to  the  heirs  at  law  of  the  wife  forever, 
conveys  a  fee  to  the  surviving  wife,  under 
the  rule  in  Shelley's  Case.  Kepler  v.  Reevea, 
7  Ohio  Dec.  Reprint,  34. 

In  Griffiths  v.  Evan^  5  Beav.  241,  a  de- 
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feme,  for  the  freehold  is  limited  to  her 
alone;  and  as  the  person  who  is  to  take  iii 
remainder  must  be  heir  of  both  their  bodies, 
if  the  feme  should  die  before  the  baron, 
there  can  be  no  one  to  answer  that  de- 
scription when  the  particular  estate  deter- 
mises,  because  the  baron  cannot  have  an 
heir  during  his  life;  nor  could  it  be  involved 
or  flow  into  the  limitation  to  the  feme  her- 
self, as  not  being  confined  to  her  own  heirs ; 
therefore  the  remainder  is  in  contingency.  ^ 


The  language  of  the  instrument  being 
ambiguous,  the  question  to  be  determined 
in  the  particular  case  is  whether  the  heirs 
of  the  man  and  woman,  or  the  heirs  of  the 
woman  alone,  were  intended  by  the  limita- 
tion in  remainder.  M 

d.  Intermediate  estates. 

Intermediate  estates  between  the  life  es- 
tate and  the  remainder  will  not  prevent  the 


vise  of  freehold  estates  to  testator's  daugh- 
ter for  life  and  the  life  of  her  husband, 
and  after  their  deaths  to  the  use  of  the  law- 
ful issue  of  the  body  of  the  wife  forever, 
the  testator  empowering  and  authorizing 
the  daughter,  for  want  of  such  issue,  to 
settle  and  dispose  of  the  estate  as  she  should 
think  fit  by  will,  was  held  to  create  an 
estate  tail  in  the  daughter,  with  a  power 
of  appointment. 

Under  a  deed  by  which  lands  were  eon- 
veyed  to  a  man  and  his  wife  during  the  term 
of  their  natural  lives,  and  to  the  heirs 
of  the  wife  and  her  assigns  forever,  to  have 
and  to  hold  unto  the  said  husband  and 
wife  daring  the  term  of  their  natural  lives, 
and  to  the  heirs  of  the  wife  and  their  as- 
signs forever,  it  was  held  that  the  wife  took 
a  fee  simple.  Badgley  v.  Hanford,  12  N. 
J.  L.  J.  75.  The  court  said  that  where 
iht  particular  estate  is  granted  to  two, 
with  a  limitation  to  the  heirs  or  heirs  of 
the  body  of  one  of  them,  the  inheritance 
ia  executed  in  the  person  to  whose  heirs 
it  is  limited. 

In  Clithero  v.  Fraliklin,  2  Salk.  667,  A. 
covenanted  to  stand  seised  to  the  use  of 
himself  and  M.,  his  wife,  for  their  lives, 
remainder  to  the  heirs  male  of  A.  on  the 
body  of  the  said  M.  begotten,  with  remain- 
ders over.  It  was  held  that  the  wife's  es- 
tate hindered  the  entail  from  executing  in 
A.,  so  that  it  was  only  a  kind  of  contingent 
estate  after  the  death  of  the  wife,  and  the 
entail  therefore  could  not  be  tacked  to  the 
<^tate  for  life  of  the  husband  duung  the 
life  of  the  wife,  because  during  her  life  there 
was  an  intervening  estate. 

For  effect  of  conveyance  to  man  and  wife, 
remainder  to  his  heirs,  see  also  Bails  v. 
Davis. 

•^eame.  Contingent  Remainders,  38. 

In  Frogmorton  ex  dem.  Robinson  v.  Whar- 
rey,  3  Wils.  125,  A.,  on  the  marriage  of  his 
Bon,  levied  a  fine  and  declared  the  uses 
to  himself  during  the  joint  lives  of  him- 
self and  his  son  L.,  and  after  the  death  of 
either  of  them,  to  the  use  of  S.  for  her  life, 
and  after  her  death  to  the  issue  male  of  the 
said  S.  and  L.  and  the  heirs  of  their  bodies, 
and,  in  default  of  such  issue,  to  the  use 
of  the  heirs  to  be  begotten  on  the  body  of 
S.  by  the  said  L.,  remainder  to  the  right 
heirs  of  A.  The  marriage  took  place,  and 
S.  died  leaving  five  daughters  and  no  son. 
A.  died  leaving  L.,  his  son  and  heir.  There 
was  a  question  as  to  the  estate  which  L. 
took,  and  the  court  resolved,  first,  tli|it  if 
he  had  been  joint  tenant  with  his  wife 
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for  life,  this  would  have  been  an  estate 
tail  in  both,  as  the  word  "heirs"  is  not  ap- 
plied to  anybody  in  particular;  secondly, 
that  neither  the  husband  lior  the  wife  had 
an  estate  tail,  not  the  husband,  because  he 
had  no  prior  estate  for  life,  nor  the  wife, 
because,  though  she  took  an  estate  for  life, 
yet  the  word  "heirs"  was  not  applied  to  the 
heirs  of  her  body;  thirdly,  that  it  was  a 
contingent  remainder  to  the  heirs  of  both 
of  their  bodies. 

MIn  Gossage  v.  Taylor,  Style,  326,  R., 
upon  the  marriage  of  his  son  L.  with  S., 
levied  a  fine  on  certain  lands  to  the  use  of 
himself  during  his  own  life  and  the  life 
of  L.,  his  son,  and  afterwards  during  the 
life  of  8.,  the  wife  of  L.,  remainder  to  the 
use  of  the  heirs  to  be  begotten  upon  the  body 
of  S.  by  L.,  her  husband.  The  question 
was  whether,  by  the  word  "heirs,"  the  heirs 
of  L.  and  S.,  his  wife,  were  intended,  or 
whether  the  estate  was  intended  to  be  limit- 
ed to  the  heirs  of  S.  only,  and  that  L.  should 
have  only  an  estate  for  life  in  the  lands.  It 
was  held  that  the  word  "heirs"  related  to 
both  their  bodies.  It  was  urged,  among 
other  reasons,  that  the  limitation  inclined 
more  to  the  heirs  of  the  wife  than  to  the 
husband,  for  the  words  "upon  her"  was  as 
much  as  to  say  "of  her,"  but  the  court  held 
this  reason  to  be  of  no  weight.  That  the 
words  were  the  same  as  if  he  had  said,  "to 
the  heirs  of  the  husband  and  wife  begotten 
upon  the  wife,"  It  was  also  urged  that  the 
intention  of  the  donor  was  such,  by  the  cir- 
cumstances of  the  entire  limitations,  that 
the  husband  should  not  have  such  an  estate 
whereby  it  would  be  in  his  power  to  deprive 
his  issue,  and  that  therefore  the  word 
"heirs"  was  to  be  applied  to  the  wife,  and 
not  to  the  husband,  for,  if  it  were  to  both, 
the  husband  might  destroy  the  estate  of 
the  issue,  contrary  to  the  donor's  intent. 
To  this  it  was  replied  by  the  court  tliat  a 
meaning  was  not  to  be  framed  against  plain 
words  which  showed  the  donor's  intent  to 
be  against  such  contention;  that  the  hus- 
band could  not  bar  the  estate  tail,  for  the 
wife  had  an  estate  for  life,  and  if  she 
should  survive,  she  might  revive  the  re- 
maining estate. 

In  Den  ex  dem.  Trickett  v.  Gillot,  2  T. 
R.  431,  it  was  held  that  where  an  estate  is 
limited  by  deed  to  husband  and  wife,  and 
the  heirs  on  the  body  of  the  wife  by  the 
husband  to  be  begotten,  both  have  an  es- 
tate tail.  But  it  was  said  that  if  the  re- 
mainder were  limited  to  the  heirs  of  the 
body  of  the  wife  by  the  husband  to  be  be- 
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rule  from  operating,  M  provided  the  other 
requisites  are  present,  although  they  may 
modify  the  method  in  which  it  operates. 
There  were  intermediate  estates  in  Shelley's 
Case  itself.    See  supra,  11. 

Where  the  ancestor  takes  an  estate  of 
freehold,  and  there  is  in  the  same  convey- 
ance   an    unconditional    limitation    to    his 


heirs,  with  the  interposition  of  some  inter- 
mediate estate,  either  vested  or  contingent, 
though  the  subsequent  limitation  vests  im- 
mediately in  the  ancestor  and  becomes  a 
vested  remainder,  yet  the  two  limitations 
are  united  and  executed  in  the  ancestor 
only  until  such  time  as  the  intervening  limi- 
*  tations  become  vested,  and  they  then  open 


^tton,  an  estate  tail  vests  in  the  wife  sole- 
ly. The  contention  in  this  case,  which  was 
upheld  by  the  court,  was  that  the  limitation 
fell  within  the  latter  part  of  the  28th  sec- 
tion in  Littleton,  where  it  is  said  that  ''if 
lands  be  given  to  the  husband  and  wife,  and 
to  the  heirs  which  the  husband  shall  beget 
on  the  body  of  the  wife,  both  have  an  estate 
tail;"  that  those  words  were  in  substance 
and  legal  effect  the  same  as  in  the  present 
case,  ''to  the  heirs  on  the  body  of  the  wife 
by  the  husband  to  be  begotten."  Lord  Coke 
in  his  commentary  on  this  section  said: 
"This  word,  'heirs,'  is  nomen  operativum. 
To  which  of  the  donees  it  is  limited,  it  cre- 
atetli  the  estate  tail;  but  if  it  incline  no 
more  to  the  one  than  to  the  other,  then 
both  take.  And  therewith  accordeth  the 
case  in  3  E.  3,  32,  where  it  appeareth  quod 
R.  S.  dedit  J.  R.  &  M.,  uxori  ejus,  A;  hwredi- 
hua  quos  idem  I.  de  corpore  ipsuia  M.  pro- 
crearei,  &c.;  and  this  was  adjudged  to  be 
an  estate  tail  in  them  both,  because  the 
wife  is  equally  tailed  to  the  heirs  of  the 
baron  as  to  the  heirs  of  the  wife."  The 
reasons  peculiarly  applied  to  the  present 
case,  because  here  the  estate  was  not  limited 
more  to  the  heirs  of  the  wife  than  to 
those  of  the  husband.  It  was  said  in  the 
argument  that  though,  perhaps,  the  distinc- 
tion between  the  words  "of  the  body  of  the 
wife,"  as  in  Littleton,  and  "on  the  body," 
as  in  the  present  case,  might  at  first  appear 
rather  subtle  and  refined,  yet  inasmuch  as 
it  had  been  settled  and  acted  upon  uniform- 
ly from  the  time  of  Edw.  III.  hitherto,  it 
would  be  extremely  dangerous  and  attend- 
ed with  infinite  inconvenience  if  it  were 
to  be  shaken. 

OB  It  is  hardly  necessary  to  observe  that 
it  was  never  doubted  that  the  operation  of 
the  rule  in  Shelley's  Case  is  not  to  exclude 
remainders  intervening  between  the  prior 
estate  of  freehold  and  the  subsequent  limita- 
tion to  the  heir  or  heirs  of  the  body  of  the 
tenant  for  life,  although  the  point  was  actu- 
ally argued  in  Doe  ex  dem.  Nicholson  v. 
Welford,  12  Ad.  &  El.  61,  and  nothing  fell 
from  Lord  Kenyon,  in  Venables  v.  Morris, 
7  T.  R.  342,  to  warrant  such  an  argument. 
Of  course,  where,  as  in  Doe  ex  dem.  Nichol- 
son V.  Welford,  supra,  the  subsequent  lim- 
itation is  to  the  tenant  for  life  himself  and 
the  heirs  of  his  body,  there  is  no  room  for 
the  operation  of  the  rule,  but  he  is  tenant 
for  life  under  the  first  limitation,  and,  sub- 
ject to  intervening  limitations,  tenant  in 
tail  under  the  second  limitation.  Sugden, 
Powers,  25. 

In  Haddelsey  v.  Adams,  22  Beav.  266,  it 
was  held  that  under  a  devise  to  testator's 
four  granddaughters  as  tenants  in  common 
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during  their  respective  Uvea,  with  beiefit 
of  survivorship,  remainder  to  the  trustees 
and  their  heirs,  upon  trust  to  preserve  con- 
tingent remainders,  remainder  to  the  issue 
male  of  the  four  granddaughters  sncees- 
tively,  remainder  over,  the  interposition  ot 
the  estate  to  the  trustees  would  not  prevent 
the  life  estates  and  the  estates  in  remainder 
from  coalescing. 

In  a  devise  to  a  son  for  life,  and  at  his 
death  to  his  widow  during  widowhood,  and 
no  longer,  and  at  her  decease  to  ^  to  the 
son's  heirs,  to  be  divided  among  them  as 
the  law  directs  in  case  of  dying  intestate, 
the  intervening  life  estate  does  not  affect  the 
operation  of  the  rule.  Quick  v.  Quick* 
21  N.  J.  Eq.  13. 

Where  the  life  tenant  takes  a  vested  re- 
mainder in  tail,  it  is  not  material  whether 
the  remainder  be  mediate  or  immediate  af- 
ter the  estate  for  life,  since  in  either  case 
the  tenant  gains  the  same  power  over  the 
inheritance  and  of  defeating  the  entail 
Brant  ex  dem.  Provoost  v.  Gelaton,  2  Johns. 
Cas.  384. 

In  a  conveyance  in  trust  to  a  trustee  for 
the  benefit  of  a  person  for  life,  remainder 
to  his  children  for  life,  remainder  to  hi^ 
heirs,  the  last  remainder  would  be  in  legil 
effect  a  remainder  to  the  first  taker  in  fee 
simple.    Sprague  v.  Sprague,  13  R.  I.  701. 

The  rule  in  Shelley's  Case  applies  in  a 
devise  to  a  daughter  for  life,  and  after  her 
death  and  the  death  of  her  mother  to  the 
daughter's  heirs.  Kiser  v.  Kiser,  55  N.  C. 
(2  Jones,  Eq.)   28. 

In  Doe  ex  dem.  Lindsey  v.  Colvear,  II 
East,  548,  a  testator  gave  an  estate  for 
life  to  A,  and  then,  after  giving  estates  in 
tail  male  to  the  first  and  other  sons  suc- 
cessively of  A,  with  remainders  to  B,  for 
life,  and  to  his  first  and  other  sons  suc- 
cessively in  tail  male,  gave  the  ultimate  re- 
mainder to  the  right  heirs  male  of  A  for- 
ever. It  was  held  that  this  last  limita- 
tion to  the  heirs  male  of  A  operated  xnth 
the  estate  for  life  before  devised  to  hira, 
to  give  him  an  estate  of  inheritanoe,  either 
in  fee  or  in  tail  male. 

But  where  the  devise  was  to  a  woman 
for  life;  if  she  had  no  issue,  and  died  be- 
fore her  mother,  or  if  she  had  issue  who 
also  died  before  the  mother,  then  to  the 
mother  for  life,  it  being  provided  that  after 
the  death  of  the  mother,  the  property  should 
be  converted  into  money,  and  the  proceed « 
thereof  divided  among  specific  u^ratee^. 
and  that,  if  the  daughter  should  snrrire 
the  mother,  and  die  leaving  issue  of  her 
body,  then  to  said  issue,  it  was  held  that 
during  the  life  of  both  mother  and  daujsrbter. 
the  dkughter  took  but  a  life  estate,  and  that 
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and  become  separate,  in  order  to  admit  such 
limitations  as  they  arise.  70  The  operation 
of  the  rule  does  not  cut  off  the  intervening 
estates,  "^l 


The  question  of  when  and  how  the  estate 
in  remainder  becomes  executed  in  the  life 
tenant  may  become  important  in  determin- 
ing the  right  of  the  life  tenant's  wife's  dow- 


there  nvas  no  occasion  for  the  application  of 
the  rule  in  Shelley's  Case.  Frank  v.  Frank, 
1  Monaghan    (Pa.)    347,  17   Atl.   11. 

TO  Dennett  v.  Dennett,  40  N.  H.  498. 

Where  the  devise  was  to  the  testator's 
son,  to  descend  to  the  youngest  son  of  his 
body  lawfully  begotten  and  from  him  to 
the  oldest  heir  male  of  the  said  youngest 
son  of  his  body  lawfully  begotten,  and  in 
failure  of  such  issue,  then  to  the  heirs  of 
the  testator's  son  forever,  it  was  held  that 
the  devise  to  the  testator's  son  was  not 
enlarged  to  a  fee  so  as  to  cut  off  the  estate 
of  the  youngest  son  at  the  death  of  the  first 
taker.     Ibid. 

But  Ttnder  the  rule  in  Shelley's  Case,  the 
remainder  to  the  youngest  son  of  the  first 
taker,  in  that  case,  was  held  to  end  with 
his  life,  the  first  taker  being  seised  in  fee, 
subject  to  the  intervening  estate  to  the 
youngest  son,  etc.     Ibid. 

The  general  rule  of  law  respecting  the 
subsequent  limitation  to  the  heirs  of  the 
body,  etc,  vesting  in  the  ancestor  where 
be  takes  a  preceding  freehold  by  the  same 
conveyance,  does  not  operate  so  as  absolute- 
ly to*  merge  the  particular  estate  of  free- 
hold, where  the  limitations  intervening  be- 
tween the  preceding  freehold  and  such  sub- 
sequent limitation  to  the  heirs,  etc.,  are 
contingent,  because  that  would  destroy 
such  intervening  limitations;  but  the  two 
limitations  are  united  and  executed  in  the 
ancestor,  only  until  such  time  as  the  inter- 
vening limitations  become  vested,  and  then 
open  and  become  separated,  in  order  to 
admit  such  intervening  limitations  as  they 
arise.      Fearne,  Contingent  Remainders,  30. 

In  Bowles's  Case,  11  Coke,  79b,  25  Eng. 
Rul.  Cas.  359,  there  was  a  marriage  agree- 
ment by  which  T.  convenanted  that  he  would 
stand  seised  of  a  certain  manor  to  the  use 
of  himself  and  A.,  his  wife,  for  the  term 
of  their  lives,  without  impeachment  of 
waste,  and  after  their  deaths  to  the  use  of 
their  first  issue  male,  and  to  the  male  of 
such  issue  lawfully  begotten,  and  so  on  to 
the  second,  third,  and  fourth  issue  male, 
etc.,  and,  for  want  of  such  issue,  to  the 
)<«ftue  of  the  heirs  males  of  the  body  of  the 
Raid  T.  and  A.  lawfully  begotten,  and  for 
want  of  such  issue  over.  It  was  held  that 
this  was  an  estate  tail  executed  in  T.  sub 
tnodo;  that  is,  so  as  not  to  merge  the 
estates  for  life  absolutely,  but  executed  only 
until  the  birth  of  the  first  son;  and  that 
then  the  estates  would  become  divided  by 
operation  of  law,  and  T.  and  A.  become  ten- 
ants for  their  lives  with  remainder  to  their 
first  and  other  sons,  reminder  to  T.  and  A. 
in  tail,  with  an  ultimate  limitation  to  the 
issue  of  the  heirs  of  the  body  of  the  said  T. 
and  A.  lawfully  issuing. 

One  seised  in  fee  devised  land  to  A  and 
his  issue,  remainder  to  B  and  his  issue,  re- 
mainder to  the  heirs  of  A.  A  died  with- 
out issue  in  the  lifetime  of  the  testator,  and 
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B  died  in  the  lifetime  of  the  testator  leaving 
issue,  who  was  defendant  in  ejectment,  the 
defendant  being  also  the  heir  of  A,  while  the 
plaintiff  in  ejectment  was  the  heir  of  the 
testator.  The  question  was  whether  the 
issue  of  B,  who  was  born  after  the  mak- 
ing of  the  will,  and  so  could  not  take  joint- 
ly with  the  devisees,  could  take  either  as 
heir  of  the  body  of  B  or  as  right  heir  of 
A.  It  was  held  that,  in  regard  to  the  re- 
mainder in  fee  limited  to  the  heirs  of  A, 
the  heir  general  could  not  take,  because, 
notwithstanding  the  mean  remainder,  the 
word  "heirs"  was  a  word  of  limitation  and 
the  fee  simple  vested  in  the  ancestor.  Under 
the  rule  in  Shelley's  Case,  therefore,  he  must 
take  by  descent;  the  ancestor  having  died 
in  the  lifetime  of  the  devisor,  he.  could  not 
so  take,  because  the  fee  was  never  in  the 
ancestor.  It  was  urged  that  the  ancestor 
A  having  died  before  the  testator,  A  himself 
never  took,  but  the  devise  to  him  was  void, 
and  therefore  his  right  heir  might  take  by 
purchase;  but  the  court  said  the  construc- 
tion of  the  will  must  be  recording  to  the 
import  and  meaning  of  the  words  at  the 
time  of  making  it,  which  in  the  present 
case  was  plainly  to  devise  a  fee  simple  to 
the  ancestor,  and  that  it  would  be  wrong  to 
interpret  it  according  to  any  accident  ew 
post  facto,  as  here,  the  dying  of  the  devisee 
in  the  lifetime  of  the  devisor.  Goodright  v. 
Wright,  1  P.  Wms.  397. 

71 A  life  estate  and  an  estate  tail  cannot 
unite  so  as  to  displace  intermediate  re- 
mainders, and  to  give  the  estate  tail  prece- 
dence of  vested  life  estates  limited  to  take 
effect  before  it;  a  recovery,  therefore,  by 
the  first  taker,  will  not  bar  the  intermediate 
estates.  Doe  ex  dem.  Nicholson  v.  Welford, 
12  Ad.  &  El.  61. 

Where,  between  the  life  estate  of  the 
first  taker  and  a  contingent  fee  given  to 
her  right  heirs,  an  estate  in  fee  to  ner  chil- 
dren was  interposed,  it  was  held  that  the 
children  took  as  purchasers.  The  court 
said  that  during  the  lifetime  of  the  first 
taker,  the  possibility  of  children  continued, 
so  that  her  life  estate  and  the  ultimate  de- 
vise over  to  her  collateral  heirs  could  not 
coalesce.    Williams's  Appeal,  83  Pa.  377. 

Under  a  devise  to  a  son  for  life,  and,  af- 
ter his  death,  to  his  heirs  forever,  contain- 
ing a  subsequent  clause  providing  that,  if 
the  son  should  die  before  his  wife,  the  latter 
should  have  one  third  of  the  property  de- 
vised during  her  life,  it  was  held  that  the 
son  took  a  fee,  subject  to  the  life  estate  of 
the  wife  in  a  portion  of  the  lands,  shr^uld 
she  survive  him.  Stafford  v.  Martin  (Md.) 
23  Atl.  734. 

In  Richardson  v.  Wheatland,  7  Met.  169, 
it  was  said  that,  under  the  rule  in  Shelley's 
Case,  where  a  testator  devised  land  to  his 
daughter  for  life,  and  to  her  husband  during 
his  life,  and  after  their  deaths  to  the  heirs 
of  the  daughter,  the  daughter  would  have  a 
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er;  78  or  in  determining  when  the  remainder 
can  be  barred.  78 

Where  the  intervening  estates  are  con- 
tingent, and  the  contingency  has  happened 
which  destroys  the  estate,  or  the  possibility 
of  there  ever  being  any  person  to  take  it, 
there  is  nothing,  of  course,  to  prevent  the 
full  operation  of  the  rule.  74 

IX.  Requisites  of  rule. 

« 

a.  General  statement  of  elements  neo- 

essary. 

Where  the  rule  in  Shelley's  Case  applies, 
it  has  been  said  that  these  five  requisites 
must  concur :  ( 1 )  There  must  be  an  estate 
of  freehold  in  the  ancestor,  or,  as  he  has 


sometimes  been  loosely  called,  the  first  tak- 
er; (2)  the  ancestor  must  take  the  estate 
of  freehold  by  or  in  consequence  of  the 
same  assurance  which  contains  the  limita- 
tion to  his  heirs;  (3)  the  word  '^eirs"  must 
be  used  in  its  technical  sense  as  importing 
a  class  of  persons  to  take  indefinitely  in 
succession;  (4)  the  interest  limited  to  the 
ancestor  and  that  to  his  heirs  must  be  of 
the  same  quality,  that  is,  both  legal  or  both 
equitable;  for  otherwise  they  would  not 
coalesce;  (5)  the  estate  limited  to  the  heirs 
must  be  limited  by  way  of  remainder.  75  To 
these  requisites  it  should  be  added  that  the 
limitation  of  the  remainder  must- be  to  the 
heirs  of  the  person  to  whom  the  particular 
estate  with  which  it  is  to  unite  is  limited: 
'  that  the  word  "heirs"  or  some  equivalent 


life  estate,  remainder  to  her  husband  for 
life,  remainder  to  the  heirs  in  fee;  that  her 
life  estate  and  remainder  in  fee  would  not 
merge,  on  account  of  the  intervening  life 
estate,  the  consequence  being  that  her  child, 
an  heir  at  law,  would  take  the  remainder 
in  fee  by  descent. 

A  devise  to  testator's  son  for  life  of  the 
rents  and  profits  of  a  farm,  and  at  his 
death  "to  his  children  and  their  heirs,  if 
he  has  any,  if  not,  to  his  heirs  in  fee  simple 
forever,"  was  held  to  convey  the  fee,  under 
the  rule  in  Shelley's  Case.  The  court  says, 
however,  that,  as  the  estate  was  liable  to  be 
defeated  by  his  dying  and  leaving  children, 
the  union  was  not  absolute,  but  suh  modo, 
so  as  to  open  by  operation  of  law  when  that 
event  occurred;  but  the  event  never  having 
occurred,  his  estate  continued.  Stewart  v. 
Kenower,  7  Watts  &  S.  288. 

In  Melsheimer  v.  Gross,  58  Pa.  413,  there 
was  a  grant  to  a  husband  and  wife  for  life, 
remainder  to  their  children,  issue  of  their 
bodies,  and  the  heirs  of  such  children,  fol- 
lowed by  an  alternative  limitation  to  the 
heirs  general  of  the  first  takers.  The  court 
said  that  in  this  grant  there  was  a  limi- 
tation for  life  with  a  remainder  in  fee,  to 
be  satisfied  before  the  third  limitation  could 
take  effect  at  all,  and  that  unless  that  took 
effect,  there  was  no  remainder  to  the  heirs 
of  the  first  takers  to  unite  with  their  estate 
for  life. 

78  In  Duncomb  v.  Duncomb,  3  Lev.  437, 
10  Eng.  Rul.  Cas.  803,  there  was  an  estate 
for  life  in  A,  remainder  to  B  and  his  heirs 
for  the  life  of  A,  remainder  in  tail  to  A, 
vis,f  to  the  heirs  male  of  his  body,  remain- 
der over.  The  question  was  whether  the  re- 
mainder to  B  and  his  heirs  for  the  life  of  A 
was  such  an  interposing  estate  between  the 
life  of  A  and  the  remainder  to  the  heirs 
of  his  body  as  to  prevent  the  wife  from 
being  endowed.  For  the  wife,  it  was  said 
that  the  whole  estate  was  really  in  A,  and 
that  the  remainder  to  B  for  the  life  of  A 
was  no  more  than  a  possibility;  so  that  if 
A  committed  a  forfeiture,  B  might  take 
advantage  thereof  for  the  preservation  of 
remainders.  But  that  in  the  meantime  the 
whole  estate  was  executed  in  A,  and  that, 
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though  by  this  possibility  the  estate  for  the 
life  of  A  was  not  merged,  yet  the  estate  tail 
was  executed  to  such  a  purpose  that  the 
wife  should  be  endowed.  It  was  held  that 
the  wife  of  A  should  not  be  endowed. 

78  Where  a  man  covenanted  on  his  in- 
tended marriage  with  his  intended  wife  to 
stand  seised  to  the  use  of  himself  and  his 
heirs  to  the  marriage,  and  after  the  mar* 
riage  to  the  use  of  himself  for  life,  remain- 
der to  the  wife  for  life,  remainder  to  the 
heirs  males  of  their  bodies  begotten,  remain- 
der to  the  daughter  of  the  husband  by  a  for- 
mer wife,  remainder  to  his  own  right  heirs, 
it  was  held  that  the  ultimate  limitation  was 
not  executed  in  possession,  so  that  the  hus- 
band and  wife  could  bar  the  issue.  The 
argument  in  support  of  the  contention  that 
the  estate  tail  was  executed  in  the  husband 
and  wife  was  that  the  interposing  estate 
of  tlie  wife  could  not  prevent  the  execu- 
tion of  the  estate  tail,  for  the  remainder  in 
tail,  being  next  to  the  estate  for. life  to  the 
wife,  merged  it;  and  it  being  so  merged. 
nothing  then  interposed  between  the  estate 
for  life  to  the  husband,  and,  therefore,  that 
ought  to  be  merged  also  by  the  remainder 
in  tail,  and  so  the  estate  tail  was  executed. 
But  it  was  said,  on  the  other  hand,  that  the 
estate  was  not  executed  because  there  was 
an  intervening  remainder  between  the  hus- 
band's estate  for  life  and  the  estate  tail, 
viz.,  the  estate  to  the  wife,  and  that  it  could 
not  be  intended  that,  when  a  remainder  for 
life  was  limited  to  the  vrife,  it  should  in- 
stantly merge  by  the  remainder  in  tail  tn 
the  heirs  of  the  husband  and  the  wife. 
Stephens  v.  Britridge,  1  Lev.  36.  See  also 
Doe  ex  dem.  Nicholson  v.  Welford,  supra. 

74  Where,  after  a  devise  to  a  son  for  life, 
the  testator  provided,  ''if  he  has  no  son 
living  at  the  time  of  his  death,  then  to  his 
heirs  and  legal  representatives,"  it  was  held 
that,  having  had  no  son,  the  will  must  be 
read  as  if  the  devise  to  the  oldest  sob  had 
never  been  written  into  it,  and  that  the  al- 
ternative devise  brought  the  gift  within  the 
rule  in  Shelley's  Case.  Eby  v.  Shank,  196 
Pa.  426,  46  Atl.  495. 

75  Chipps  V.  Hall,  23  W.  Va.  504.  To  the 
same  effect,  Doyle  v.  Andis,  127  Iowa.  36. 
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ezprestion  must  be  used  in  limiting  the  re- 
mainder; and  that  the  limitation  to  the 
heirs  must  be  of  an  inheritance. 

Four  situations  are  given  hj  Sir  William 
Blackstone  to  which  the  rule  does  not  ap- 
ply: (1)  Where  no  estate  at  all,  or  where 
no  estate  of  freehold,  is  devised  to  the  an- 
cestor; (2)  where  no  estate  of  inheritance 
is  devised  to  the  heir;  (3)  where  some 
words  of  explanation  are  annexed  by  the  de- 
visor himself  to  the  word  "heir"  in  a  will, 
whereby  he  discovers  a  consciousness,  dis- 
trust, or  apprehension  that  he  may  have 
used  the  word  improperly,  and  not  in  its 
legal  meaning,  and  therefore  he  in  a  manner 
retracts  it, — he  corrects  the  inaccuracy  of 
his  own  phrase  and  tells  any  reader  of  his 
will  how  he  would  have  it  understood;   (4) 


where  the  testator  hath  superadded  fresh 
limitations  and  grafted  other  words  of  in- 
heritance upon  the  heirs  to  whom  he  gives 
the  estate,  whereby  it  appears  that  those 
heirs  were  meant  by  the  testator  to  be  the 
root  of  a  new  inheritance, — the  stock  of  a 
new  descent, — and  were  not  considered  as 
branches  derived  from  their  own  progeni- 
tor. W 

h,  M\ut  'be  freehold  in  ancestor, 

1,  Season  for  requirement;  iUustratlve 

cases. 

The  first  requisite  of  the  rule  is  that  there 
must  be  an  estate  of  freehold  in  the  ances- 
tor. 77    It  is  apparent  that  this  must  be  so. 


69  L.R.A.  953,  102  N.  W.  177,  4  A.  &  E. 
Ann.  Cas.  18. 

The  rule  can  have  application  only  where 
the  following  premises  exist:  (1)  A  limita- 
tion of  a  prior  estate  of  freehold  to  the  an- 
cestor; (2)  an  ultimate  estate  in  remainder 
to  the  heirs,  that  is,  the  whole  line  of  heirs 
successively  and  indefinitely;  (3)  both  of 
the  estates  must  arise  under  the  same  in- 
strument; and  (4)  the  estates  must  be  of 
the  same  character,  that  is,  either  both 
legal  or  both  equitable.  Garriepie  v.  Oliver, 
8  S.  G.  89* 

The  requisites  of  the  rule  are  that  there 
must,  in  the  first  instance,  be  an  estate  of 
freehold  devised ;  there  must  be  a  limitation 
to  the  heirs,  or  heirs  of  the  body,  of  the 
person  taking  that  estate  by  that  name, 
and  not  the  heirs  as  meaning  or  explained 
to  bh  ''sons,  children,  etc.;"  that  these 
heirs  must  be  named  to  take  as  a  class  or 
denomination  of  persons  in  succession  irom 
generation  to  generation,  and  by  way  of  re- 
mainder, or  at  least  so  that  the  estate  to 
arise  from  the  limitation  to  the  heirs,  and 
the  estate  of  freehold  in  the  ancestor,  shall' 
both  owe  their  effect  to  the  same  deed,  will, 
or  writing,  and  that  the  several  limitations 
shall  give  interests  of  the  same  quality, 
both  legal  or  both  equitable.  1  Preston, 
Estates,  266;  Baker  v.  Scott,  62  111.  86* 

The  conditions  which  must  concur  in  or- 
der that  the  rule  may  operate  in  case  of 
a  devise  are:  first,  a  freehold  must  be  de- 
vised ;  second,  the  estate  of  freehold  must  be 
taken  by  the  same  instrument  which  con- 
tains the  limitation  to  the  heirs,  and,  for 
this  purpose,  a  will  and  codicil  will  be 
deemed  one  instrument;  and,  third,  the  in- 
terest devised  to  the  ancestor  and  limited 
to  the  heirs  must  be  of  the  same  quality. 
Ryan  v.  Allen,  120  III.  648,  12  N.  E.  65. 

There  are  two  necessary  elements  in  ev- 
ery deed  or  will  to  which  the  rule  applies: 
First,  there  must  be  a  gift  or  conveyance  of 
the  freehold  estate  to  the  ancestor ;  and, 
second,  there  must  be  a  limitation  by  way 
of  remainder  to  his  heirs.  Johnson  v.  Buck, 
220  111.  226,  77  N.  E.  163;  Miller  v.  Mow- 
ers, 227  111.  392,  81  N.  E.  420. 

The  rule  was  applied  in  all  cases  where 
20L.R.A.(N.S.) 


an  estate  for  life  was  given  to  the  first 
taker,  and  an  attempt  made  after  its  ter- 
mination, without  other  more  specific  words, 
to  vest  an  estate  by  purchase  in  the  heirs, 
or  heirs  of  the.  body,  of  the  first  taker. 
Mason  v.  Pate,  34  Ala.  379. 

In  Doe  ex  dem.  Wright  v.  Gooden,  6 
Houst.  (Del.)  397,  it  is  said  that  it  is 
manifest  from  the  very  terms  of  the  lule 
that  it  can  apply  in  no  case  except  when  the 
devise  is  of  an  estate  of  freehold  in  the 
premises  to  a  person  for  his  life,  and  the 
same  is  further  limited  in  the  devise,  either 
mediately  or  immediately,  by  way  of  re- 
mainder, to  the  heirs  generally,  or  the  heirs 
of  the  body  of  that  person  who  takes  the 
estate  of  freehold  and  the  particular  estate 
on  which  the  remainder  depends,  and  of  no 
other,  because  it  is  only  in  such  a  case 
that  the  word  "heirs"  of  either  description 
can  be  construed  to  be  a  word  of  limita- 
tion, and  not  a  word  of  purchase,  or  that 
such  remainder  can  unite  with  and  be  exe- 
cuted of  such  particular  estate  of  freehold 
in  him,  so  as  to  constitute  him  owner  in 
fee  or  in  tail,  as  the  case  may  be,  of  the 
premises  under  the  rule. 

For  statements  of  requisites  of  rule  in 
general,  see  also  Ward  v.  Todd  and  Bails  v. 
Davis. 

wperrin  v.  Blake,  Greenleafs  Cruise, 
Real  Prop.  380. 

77  The  rule  has  nothing  to  do  where  there 
is  no  estate  of  freehold  given  to  the  ances- 
tor. Van  Gnitten  v.  Foxwell,  77  L.  T.  N.  S. 
170. 

The .  rule  has  nothing  whatever  to  do 
with  the  limitations  to  the  heirs  of  a  per- 
son, unless  there  is  a  precedent  limitation 
of  a  freehold  estate  to  that  person.  Stariics 
V.  Hill,  112  N.  C.  1,  22  L.R.A.  698,  16  S.  E. 
1011. 

Where  the  limitation  was  to  a  woman 
for  life,  and  to  her  husband  for  life  should 
he  outlive  her,  with  remainder  to  the  heirs 
of  the  husband,  it  was  held  that  if  the  hus- 
band should  fail  to  survive  his  wife  his 
heirs  would  take  as  purchasers,  no  estate 
having  been  vested  in  their  ancestor,  the 
word  "heirs"  being  descripiio  personarum. 
Ibid. 
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for  if  there  were  no  freehold  estate  there 
could  be  nothing  for  the  words  "heirs"  or 
"heirs  of  the  body"  to  operate  upon,  or,  in 
other  words,  to  limit.  W 

When  terms  for  years  are  spoken  of,  the 
distinction  should  be  kept  in  mind  between 
a  limitation  to  A  for  years,  remainder  after 
the  expiration  of  the  term  to  his  heirs,  and 


a  limitation  of  a  term  for  years  to  A  and 
his  heirs,  or  to  A  for  life,  remainder  (of 
the  term)  to  his  heirs.  In  the  former  caw 
the  grantor  conveys  the  whole  fee,  in  the 
latter  case  only  an  estate  for  years.  It  is 
limitations  of  the  former  sort  that  are 
meant  here.  79  On  the  question  whether  a 
limitation  of  a  term  of  years  to  A  for  life, 


And  a  devise  to  the  right  heirs  of  hus- 
band and  wife  was  held  to  be  a  devise  to  a 
child  of  both,  and  as  no  preceding  estate  was 
given  to  the  father  and  mother  the  child 
would  take  as  purchaser.  Roe  ex  dem. 
Nightingale  v.  Quartley,  1  T.  R.  630. 

Where,  in  a  marriage  settlement,  there 
was  a  limitation  to  the  wife  of  A,  the  gran- 
tor, for  life,  then  to  trustees  and  their 
heirs  during  the  life  of  A  to  support  con- 
tingent remainders,  and  then  to  his  first, 
second,  etc.,  and  so  on  to  the  tenth  son  of 
his  body  in  tail  male,  then  to  his  heirs 
male  by  any  other  wife,  and  for  want  of 
such  issue,  to  the  heirs  of  the  body  of  A, 
and  for  want  of  such, issue,  to  the  gran- 
tor's own  right  heirs,  it  was  held  that  a 
fine  levied  by  A  would  not  bar  the  heirs  of 
his  body  because  they  took  by  purchase, 
there  being  no  life  estate  in  A  to  support  the 
subsequent  limitations.  Tippin  v.  Coson, 
4  Mod.  380. 

Where  the  bequest  of  a  fund  is  to  a  trus- 
tee to  be  held  by  him  until  a  certain  con- 
tingency might  happen,  when  he  was  au- 
thorized to  pay  it  to  a  specified  person,  the 
fact  that  the  will  provided  that  in  case  of 
the  latter's  death  before  the  time  of  pay- 
ment to  him  arrived  it  should  go  to  his 
heirs,  was  held  not  to  bring  the  gift  within 
the  rule  in  Shelley's  Case,  conceding  that 
that  rule  applied  to  personal  property.  Ben- 
nett V.  Bennett,  66  111.  App.  28,  affirmed  in 
217  111.  434,  4  L.R.A.(N.S.)  470,  76  N.  E. 
339. 

Where  there  was  a  devise  of  real  estate 
in  effect  to  A  for  life,  remainder  to  B,  and, 
if  B  should  predecease  A,  a  certain  portion 
of  the  estate  to  his  heirs,  etc.,  it  was  con- 
tended that  the  devise  to  B  was  a  devise  to 
him  and  his  heirs,  and  therefore  fell  with- 
in the  rule  in  Shelley's  Case;  but  the  court 
held  that  the  devise  to  B  was  of  a  vested  re- 
mainder in  fee,  it  being  not  necessary  under 
the  statute  to  add  words  of  limitation  after 
a  devise.  The  devise  therefore  being  of  the 
fee,  in  remainder,  instead  of  a  life  estate, 
the  rule  was  inapplicable.  Glendenning  v. 
Dickinson,  14  West.  Law  Rep.   (Can.)   419. 

w  Under  the  rule  in  Shelley's  Case  where 
an  estate  is  given  to  one  for  life  and  then 
to  the  heirs  of  his  body,  these  terms  have 
been  held  to  enlarge  the  life  estate  to  a  fee 
conditional,  being  regarded  as  words  of  limi- 
tation instead  of  purchase.  But  where  they 
are  not  attached  to  the  grant  of  a  previous 
estate  the  quantity  of  which  is  to  be  ascer- 
tained, there  is  nothing  for  them  to  operate 
upon,  and  it  cannot  be  said  that  in  such  case 
they  were  used  as  words  of  limitation.  Mc- 
Cown  V.  King,  23  S.  C.  232. 

70  Where  no  estate  of  freehold  is  devised 
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to  the  ancestor,  or  he  is  dead  at  the  time 
of  the  devise,  in  that  case  the  heir  cannot 
take  by  descent,  when  the  ancestor  never 
had  in  him  any  descendible  estate.  It  is 
the  same  thing  if  the  ancestor  takes  odIt 
a  chattel  interest  by  the  devise;  for  if  there 
be  no  vested  estate  of  freehold  interposed  be- 
tween the  term  of  the  ancestor  and  the  es- 
tate of  his  heirs,  the  latter  can  take  onlj 
by  way  of  executory  devise;  and  if  there 
be  such  a  vested  estate,  the  contingent  re- 
mainder to  the  heir  is  supported  by  the 
intermediate  estate,  and  not  by  tb/t  chattel 
interest  of  the  ancestor.  4  Kent,  Com. 
221. 

''Here  it  appeareth  that  where  the  ance»- 
tor  taketh  an  estate  of  freehold,  and  after 
a  remainder  is  limited  to  his  right  heires, 
that  the  fcfs  simple  vesteth  in  himself,  as 
well  as  if  it  had  beene  limited  to  him  and 
his  hcires;  for  his  right  heires  are  in  this 
case  words  of  limitation  of  estate,  and  not 
of  purchase.  Otherwise  it  is  where  the 
ancestor  taketh  but  an  estate  for  yeares: 
as  if  a  lease  for  yeares  is  made  to  A,  the 
remainder  to  B  in  tayle,  the  remainder  to 
the  right  heires  of  A,  there  the  remaio* 
der  vesteth  not  in  A,  but  the  right  heires 
shall  take  by  purchase  if  A  die  dur- 
ing the  estate  taile;  for  as  the  ancestor  and 
the  heire  are  correlativa  of  inheritances,  s" 
are  the  testate  and  executor,  or  the  int^- 
tate  and  administrator  of  chattels.'*  Co. 
Litt.  319b. 

•  A  devise  of  property  to  A  for  ninety -nine 
years  if  he  should  so  long  live,  and  subject 
thereto  to  trustees  and  their  heirs  to  sup 
port  contingent  remainders,  with  remainder 
to  the  heirs  of  the  body  of  A,  and  for  want 
of  such  issue,  over,  was  held  not  to  create 
an  estate  tail  in  A.  Coape  v.  Arnold,  4  De 
G.  M.  &  G.  674. 

Where  the  devise  was  to  C  for  the  tens 
of  ninety  years  from  the  death  of  the  tes 
tator,  if  C  should  so  long  live,  the  premises 
after  the  determination  of  that  term  to  go  u> 
the  heirs  of  the  body  of  C,  it  was  held  that 
the  estate  vested  in  the  heir  by  purclias^. 
Harris  v.  Barnes,  4  Burr.  2157.' 

Where  a  term  of  years  was  assigned  up^r 
trust  for  a  person  for  ninety-nine  years  if 
he  live  so  long,  then  to  his  wife  'for  her 
life,  remainder  to  the  heirs  of  the  first  tak 
er  begotten  on  his  wife,  it  was  held  that  tb^ 
whole  term  did  not  vest  in  the  first  taker 
thnt  after  the  death  of  the  husband  and  the 
wife  the  property  should  go  to  their  chil- 
di-en  equally.  Ward  v.  Bradley,  2  Vem. 
23. 

For  absence  of  life  estate,  see  also  infra, 
e,  1. 
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remainder  to  his  heirs,  vests  the  absolute 
interest  in  A,  see  infra,  XIX. 

2»  Sufficiency  of  freehold, 

(a)  In  general. 

An  estate  in  a  trustee  in  trust  for  the 
joint  use  and  benefit  of  the  intended  hus- 
band and  wife  during  the  term  of  their 
joint  lives  has  been  held  a  sufficient  free- 
hold to  support  the  rule  in  Shelley's  Case.  *o 
And  an  estate  for  widowhood  to  be  an  es- 
tate of  freehold  within  the  rule^  the  possi- 
bility that  it  may  terminate  in  the  life  of 
the  widow  and  before  there  can  be  an  heir 
being  immaterial.  >!  But  a  devise  of  proper- 
ty to  testator's  son  during  his  single  life, 
the  will  providing  that  if  he  should  marry 
and  have  lawful  issue  he  should  have  a  cer- 
tain portion  of  testator's  real  and  personal 
property  to  be  his  forever,  in  addition  to 
what  had  been  before  given  him,  was  held 
not  to  be  within  the  rule,  there  being  no 
gift  or  devise  of  the  property  to  him  for  life 
with  a  devise  over  in  default  of  issue,  or 
in  the  event  of  his  dying  without  issue.  M 

It  has  been  held  that  the  freehold  need 
not  be  one  in  possession.  ^ 


(h)  Freehold  hy  iniplicatton. 

The  rule  in  Shelley's  Case  will  operate 
even  where  the  life  estate  is  not  express  but 
results  from  implication.  This  involves  the 
consideration  of  resulting  uses,  an  intricate 
branch  of  the  law. 

It   seems    immaterial,    says   Mr.    Fearne 
with  respect  to  the  operation  of  the  gen- 
eral rule  respecting  the  limitation  to  the 
heirs,  etc,  attaching  in  the  ancestor,  whetli- 
er  the  ancestor  takes  the  freehold  by  ex- 
press   limitation    or    by    implication  ;S4   in 
either  case  the  subsequent  remainder  to  the 
heirs  of  his  body,  etc.,  equally  unites  with 
it.    As  in  a  case  of  frequent  reference  where 
A  seised  in  fee  covenanted  to  stand  seised 
to  the  use  of  his  heirs  male  begotten,  or  to 
be  begotten,  on  the  body  of  his  second  wife; 
it  was   upon   the   principle   laid   down   by 
Lord  Coke,  1  Inst.  23a,  that  so  much  of  the 
use  as  the  owner  of  the  land  does  not  dis- 
pose of  remains  in  him.    Held  by  Hale,  Ch. 
J.,  and  two  other  judgesi  that  A  took  an 
estate  for  his  own  life  by  implication,  the 
use  during  his  life  being  undisposed  of;  and 
it  was  held  that  the  subsequent  limitation 
to  his  heirs  male,  etc.,  was  executed  on  the 
estate  for  life  which  he  had  by  implication, 
and  created  an  estate  tail  in  A.  >> 


M  Ferris  v.  Ferris,  9  Ont.  Rep.  324. 

•1  Curtis  V.  Price,  12  Ves.  Jr.  89. 

MHess  V.  Hess,  67  Pa.  119. 

**  That  the  ancestor  did  not  have  an  estate 
of  freehold  in  possession,  as  where  there 
was  a  devise  of  land  to  testator's  son,  the 
will  providing  that  after  his  death  the  prop- 
erly was  to  descend  to  his  heirs,  does  not 
prevent  the  rule  from  operating.  Chipps  v. 
Hail,  23  W.  Va.  604. 

Mpeare,  Contingent  Remainders,  40. 

Where  A.  seised  of  lands  in  fee  conveyed 
them  to  the  use  of  J.  and  M.,  his  wife,  and 
of  the  heirs  male  of  the  body  of  J.,  and  after- 
wards to  the  use  of  the  right  heirs  of  A.,,  and 
J.  and  M.  having  died  without  issue,  it 
was  held  that  the  land  returned  to  A.  as 
his  ancient  reversion,  and  did  not  vest  in 
his  right  heir  as  a  remainder  by  purchase. 
Read  v.  Erington,  Cro.  Eliz.  pt.  1,  p.  321. 

And  where  a  fine  was  levied  to  the  use 
of  the  wife  of  the  conusor  for  life,  remain- 
der to  the  use  of  B  in  tail,  remainder  to 
the  use  of  the  right  heirs  of  the  conusor, 
it  waa  held  that  the  limitation  to  the  use 
of  the  right  heirs  of  the  conusor  was  void, 
as  the  old  use  of  the  wife  continued  in  him 
as  a  reversion.  Fenwick  v.  Mitforth,  F. 
Moore,  284. 

So,  where  A  enfeoffed  to  trustees  in  fee 
to  the  use  of  himself  for  forty  years  with- 
out impeachment  of  waste  during  his  life, 
and  afterwards  to  the  use  of  C,  second  son 
of  A,  in  tail  male,  remainder  to  the  use  of 
the  right  heirs  of  A  forever,  it  was  held 
that  the  use  limited  to  the  right  heirs  of  A 
waa  the  old  use,  that  it  was  void  as  a  re- 
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mainder  and  was  merely  the  reversion  in 
A.     Bc^dford's  Case,  F.  Moore,  718. 

Where  an  estate  was  given  to  the  heirs 
males  of  the  testator's  brother  N.'s  sons  in  a 
will,  and  afterwards  in  a  schedule  annexed 
an  estate  was  expressly  given  to  the  sons 
of  the  testator's  brother  N.,  it  was  held 
that  the  son  of  N.  took  an  estate  by  im- 
plication, which  would  unite  with  the  es- 
tate given  to  his  heirs  male  and  constitute 
him  a  tenant  in  tail.  Hayes  ex  rel.  Foorde 
V.  Foorde,  2  W.  Bl.  698. 

SSFeame,  Contingent  Remainders,  40. 

The  case  referred  to  by  Mr.  Fearne  is  Pi- 
bus  V.  Mitford,  1  Vent.  372,  in  which  an 
objection  that  this  could  not  be  an  estate 
tail  executed  in  the  covenantor,  because  the 
estate  for  life  was  not  by  the  same  instru- 
ment, but  by  construction  of  law,  was  held 
not  tenable,  it  being  held  that  the  case  was 
the  same  as  if  the  estate  for  life  had  beedi 
expressly  limited  to  him. 

*'lf  a  man  seised  of  lands  in  fee  make  a 
feoffment  in  fee  (and  depart  with  his  whole 
estate)  and  limit  the  use  to  his  daughter 
for  life,  and  after  her  decease  to  the  use 
of  his  Sonne  in  taile,  and  after  to  the  use 
of  the  right  heires  of  the  feoff er;  in  this 
case  albeit  he  departed  with  the  whole  fee 
simple  by  the  feoffment  and  limited  no  use 
to  himselfe,  yet  hath  he  a  reversion;  for 
whensoever  the  ancestor  takes  an  estate  for 
life,  and  after  a  limitation  is  made  to  his 
right  heires,  the  right  heires  shall  not  be 
purchasers.  And  here  in  this  case  when  the 
limitation  is  to  his  right  heires,  and  right 
'  beire  he  cannot  have  during  his  life    (for 
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But  no  estate  for  life  can  arise  by  im- 
plication by  way  of  a  resulting  use  to  the 
person  who  was  not  the  owner  of  the  estate 
granted.  As  where  husband  and  wife  levied 
a  fine  on  the  wife's  land  to  the  use  of  the 
heirs  of  the  body  of  the  husband  on  the  wife 
begptten,  and,  for  default  of  such  issue,  to 
the  use  of  the  right  heirs  of  the  husband; 
they  had  issue;  the  wife  died,  then  the  is- 
sue died,  and  then  the  husband  died;  and 
the  question  was  whether  the  heir  of  the 
husband  or  the  heir  of  the  wife  should  have 


the  lands,  and  the  court  held  that  no  estate 
for  life  could  arise  to  the  husband  by  im- 
plication, because  the  estate  was  the  wife's, 
to  which  he  was  a  stranger,  therefore  the 
limitation  to  the  heirs  of  the  husband,  etc, 
was  void  for  want  of  a  preceding  free- 
hold to  support  it.  An  implied  estate  in 
the  wife  for.  her  life  would  not  do,  as 
she  died  before  her  husband  and  conse- 
quently before  the  remainder  to  his  heir 
could  commence.*^  a  life  estate  will  not 
result    by    implication    in    the    ancestor, 


non  est  hasres  viveniis ) ;  the  law  doth  create 
an  use  in  him  during  his  life  untill  the  fu- 
ture use  Cometh  in  esse,  and  consequently 
the  right  heires  cannot  be  purchasers;  and 
no  diver  si  tie  when  the  law  creates  the  estate 
for  life  and  when  the  party.  And  all  this 
was  adjudged  between  Fenwicke  and  Mit- 
ford  in  the  King's  bench;  and  if  the  limita- 
tion had  been  to  the  use  of  himselfe  for 
life,  and  after  to  the  use  of  another  in  taile, 
and  after  to  the  use  of  his  owne  right  heires, 
the  reversion  of  the  fee  had  been  in  him 
because  the  use  of  the  fee  continued  over  in 
him;  and  the  statute  doth  execute  the  pos- 
session to  the  use  in  the  same  plight,  qual- 
itie,  and  degree  sa  the  use  was  limited." 
Co.  Litt.  22b. 

To  bring  a  conveyance  within  the  class 
which  was  governed  by  the  rule  in  Shelley's 
Case,  and  within  the  class  mentioned  in 
§  1025,  a  life  estate  and  a  remainder  must  be 
imported  by  the  terms  of  the  grant:  It  is 
not  necessary,  however,  that  such  interests 
be  expressly  named.  They  may  sufficiently 
appear  by  implication  as  the  legal  result 
of  the  terms  employed.  Wilson  v.  Alston, 
122  Ala.  630,  26  So.  225. 

«•  Fearne,  Contingent  Remainders,  49,  cit- 
ing Davis  V,  Speed,  Shower,  P.  C.  104. 

Where  by  a  deed  of  settlement  a  grantor 
granted  certain  lands  to  the  use  of  his  eldest 
son  for  life  with  various  remainders,  fol- 
lowed by  an  ultimate  remainder  to  the  heirs 
of  the  body  of  the  grantor,  and,  by  will,  de- 
vised a  certain  portion  of  his  property  after 
the  death  of  his  eldest  son  without  issue, 
to  his  first  and  second,  and  all  and  every 
other  son  and  sons,  etc.,  and  the  heirs  male 
of  the  body  and  bodies  of  such  son  and  sons 
respectively  issuing,  and  for  want  of  such 
issue  to  the  devisor's  heirs  male  of  his  body 
begotten,  and  for  want  of  such  issue  to 
his  own  right  heirs,  it  was  held  that  the 
heir  of  the  body  of  the  grantor  and  testator, 
on  failure  of  the  issue  of  both  sons  men- 
tioned, took  by  descent,  and  not  by  pur- 
chase. Wills  V.  Palmer,  6  Burr.  2615.  The 
court  said  that  in  case  a  third  person  had 
been  the  grantor  it  would  have  thought 
that  the  heir  would  have  taken  the  estate 
in  tail  male  by  purchase,  under  the  de- 
scription of  heir  male  of  the  body  of  the 
grantor  and  devisor.  The  descent  in  this 
case  must  have  been  founded  upon  a  result- 
ing life  use  in  the  grantor  and  testator. 
Mr.  Fearne,  in  discussing  this  case  (Fearne, 
Contingent  Remainders,  p.  48),  says  that 
this  could  not  have  been  an  immediate  es- 
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tate  for  life,  'but  an  estate  in  remainder 
expectant  on  the  determination  of  the  use> 
which  preceded  the  limitation  to  the  heir» 
male  of  his  body.  The  case  of  Pibus  v.  Mit- 
ford,  supra,  and  Penhay  v.  Hurrell,  2  VexD. 
370,  admitted  the  immediate  use  to  result 
to  the  grantor  for  life  by  implication  wbere 
no  use  of  freehold  was  limitcMi  to  take  efft-et 
imtil  after  his  death.  The  case  of  Wilh 
V.  Palmer  went  a  step  further  on  the  same 
principle,  and  implied  the  use  for  life  in 
the  grantor  in  remainder  after  uses  that 
commenced  and  might  determine  in  his  life- 
time. The  inference  therefore  afforded  by 
the  several  cases  seemed  to  be  that  when  the 
use  was  not  limited  away  during  the  whoie 
life  of  the  grantor,  and  there  was  a  uf** 
limited  which  could  not  commence  until 
after  his  death,  as  in  the  case  of  a  limita- 
tion to  the  heirs  of  his  body  taken  by  it- 
self;  whether  that  use  were  limited  in  t)-*' 
first  instance,  as  in  Pibus  v.  Mitford,  or  t)e 
preceded  by  limitations  for  terms  of  year<. 
as  in  Penhay  v.  Hurrell,  or  by  uses  of  thf 
freehold  or  inheritance  that  might  deter- 
mine in  the  grantor's  lifetime,  as  in  Will- 
V.  Palmer,  the  use  results  to  the  grantor 
for  life;  inmiediately  in  the  first  case.  ai}«i 
in  remainder  expectant  on  the  precediu^ 
uses  in  the  other;  where  there  was  no  ex- 
press use  limited  to  the  grantor  himself 
mconsistent  with  such  an  implication.  Thi> 
conclusion  flowed  from  a  rule  laid  down  ly 
Lord  Coke  that  in  a  conveyance  to  u?4^ 
without  valuable  consideration,  so  much  of 
the  use  as  is  not  disposed  of  remains  in 
the  grantor.  For  it  is  evident  that  td- 
use  of  the  present  freehold,  where  no  use  at 
all,  or  a  use  for  a  term  of  years  only,  i-^ 
limited  to  commence  before  the  grantor^ 
decease,  is  not  disposed  of;  and  that  where 
the  use  is  limited  immediately  for  p^tat^ 
that  may  determine  in  the  grantor'f^  litV- 
followed  by  a  limitation  that  cannot  tnk'- 
effect  imtil  after  his  death,  the  intermediate 
use  in  remainder  for  his  life  is  not  dispose^! 
of;  for  suppose  the  preceding  use  to  ddwr 
mine  in  his  lifetime,  where,  then,  is  the 
use  during  his  life  if  not  in  himself? 

In  Sir  Thomas  Tipping's  Case,  cited  in 
note  to  Basset  v.  Clapham,  1  P.  Wms.  33^. 
it  is  stated  that  upon  a  marriage  a  f^^t- 
tlement  was  made  by  a  third  person  to  th<> 
use  of  the  husband  for  ninetv-nine  t^ars. 
remainder  to  trustees  during  the  life  of 
the  husband  to  support  contingent  remain- 
ders,  remainder   to   the   wife   for  life,   re- 
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however,  if  there  has  been  an  express  limi- 
tation to  him  for  years.  W 

(e)  Termination  of  freehold  in  life  of 

ancestor. 

The  better  conclusion  seems  to  be  that  the 
possibility  of  the  freehold's  determining  in 
the  life  of  the  ancestor  who  takes  it  does 
Hot  keep  the  subsequent  limitation  to  his 
heirs  from  attaching  in  himself;  and  that 
we  ma^*  consider  it  as  a  general  rule,  that 
whensoever  the  ancestor  takes  any  estate  of 
freehold,  whether  it  be  or  be  not  such  as 
may  determine  in  his  lifetime,  and  there  is 
afterwards,  in  the  same  conveyance,  an  un- 
conditional limitation  to  his  right  heir  or 
heirs  in  tail  (either  immediately  without 
tLe  intervention  of  any  mean  estate  of  free- 
hold between  his  freehold  and  the  subse- 
quent limitation  to  his  heirs,  or  mediately, 
that  iSy  with  the  interposition  of  some  such 


mean  estate)  such  subsequent  limitation  to 
the  heirs  or  heirs  in  tail  vests  immediately 
in  the  ancestor,  and  does  not  remain  in  con- 
tingency or  abeyance,  with  this  distinctiop, 
that  where  such  subsequent  limitation  is 
immediate,  it  then  becomes  executed  in  the 
ancestor,  forming,  by  its  union  with  his  par- 
ticular freehold,  one  estate  of  inheritance 
in  possession;  but  where  such  limitation  is 
mediate,  it  is  then  a  remainder  vested  in  the 
ancestor,  who  takes  the  freehold,  not  to  be 
executed  in  possession  till  the  determination 
of  the  preceding  mean  estates, — as,  if  there 
be  an  estate  to  A  for  his  life,  or  during  the 
life  of  C,  or  any  other  sole  estate  of  free- 
hold, remainder  to  the  heirs  of  the  body  of 
A,  this  is  an  estate  tail  executed  in  posses- 
sion in  A;  but  if  there  be  an  estate  to  A  for 
his  life,  or  during  the  life  of  C,  or  any  oth- 
er estate  of  freehold,  remainder  to  B  for 
life,  remainder  to  the  heirs  of  the  body  of 
A,  this  is  only  a  present  freehold  in  A, 


mainder  to  the  first,  etc.,  son  by  marriage, 
remainder  to  the  heirs  of  the  body  of  the 
husband,  remainder  to  the  right  heirs  of 
the  husband;  and  there  was  no  issue  of  the 
marriage, — it  was  held  that  the  remainder 
in  fee  was  contingent,  as  the  limitation  to 
the  husband  was  for  years  only,  and  the  es- 
tate not  moving  from  the  husband,  for,  if 
it  had,  the  remainder  limited  to  the  right 
heirs  of  the  husband  would  have  been  the 
^-Id  reversion. 

w  Where  A.,  by  marriage  settlement,  con- 
Tpyed  lands  to  the  use  of  himself  for  ninety- 
nine  years  if  he  so  long  lived,  and  after- 
wards to  trustees  and  their  executors  for  two 
hundred  years  in  trust  to  raise  portions 
for  his  children  by  M.,  remainder  to  the 
heirs  male  of  the  body  of  A.,  remainder  to 
his  right  heirs,  it  was  held  that  the  limi- 
tation to  the  heirs  male  of  the  body  of  A. 
was  void,  no  freehold  being  limited  to  any 
person  precedent  to  that  estate,  and  that  no 
e^ate  of  freehold  could  result  to  A.  for  his 
life  by  implication,  because  another  estate, 
r«.,  for  ninety -nine  years,  if,  etc.,  was  ex- 
pressly limited  to  him  which  would  be  in- 
consistent with  a  freehold  in  him  by  im- 
plication; and  that  a  freehold,  either  ex- 
press or  implied,  was  necessary  to  support 
such  limitation.  Rawley  and  Holland,  2  £q. 
Cas.  Abr.  753. 

In  Adams  v.  Savage,  2  Salk.  679,  A,  be- 
ing seised  in  fee,  conveyed  by  lease  and  re- 
lease to  trustees  and  their  heirs,  to  the 
use  of  himself  for  ninety-nine  years,  re- 
mainder to  the  use  of  the  trustees  for  twen- 
tv-flve  Tears,  remainder  to  the  heirs  male 
of  his  own  body,  remainder  to  his  own  right 
heirs;  and  the  question  was  whether  A  was 
tf^nant  ra  tail  or  only  tenant  for  years.  Tlie 
(\jurt  held  that  the  limitation  to  the  heirs 
male  of  the  body  was  void  because  there  was 
no  preceding  estate  of  freehold  limited  to 
support  it,  and  that  such  an  estate  should 
not  be  implied  contrary  to  the  intent  of 
the  conveyance.  And  if  it  could  be  implied 
it  must  be  out  of  the  estate  given  to  the 
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heirs  of  the  body,  which  could  not  be,  be- 
cause this  was  a  new  use ;  whereas  a  result- 
ing use  was  always  from  the  old  estate  and 
parcel  of  the  old  use,  and  here  the  estates 
took  effect  by  a  transmutation  of  possession 
out  of  the  seisin  of  the  trustees. 

In  Goodright  v.  Cornish,  1  Salk.  226,  K. 
having  two  sons,  J.  and  R.,  devised  land  to 
J.  for  fifty  years,  if  he  should  so  long  live, 
"and  as  for  my  inheritance  after  the  said 
term  I  devise  the  same  to  the  heirs  males 
of  the  body  of  J.,  and  for  default  of  such 
issue,  then  to  R."  It  was  held  that  J.  did 
not  have  an  estate  tail  by  implication  upon 
the  words  'without  issue,"  because  the  de- 
visor had  given  him  an  estate  for  years  by 
express  words,  and  the  court  could  not  make 
such  a  construction  against  express  words 
when  thereby  they  would  also  drown  the 
estate  for  years  and  make  an  estate  of  in- 
heritance. 

And  where  A  made  a  settlement  to  the  use 
of  himself  for  ninety-nine  years,  if  he  should 
so  long  live,  remainder  to  trustees  and  their 
heirs  during  his  life,  etc.,  remainder  to  the 
use  of  the  heirs  of  his  body,  remainder  to 
himself  in  fee,  it  was  held  that  the  limita- 
tion to  the  heirs  of  the  body  was  a  contin- 
gent remainder.  Else  v.  Osborn,  1  P.  Wms. 
387. 

But  commenting  on  Sir  Thomas  Tipping's 
Case,  supra,  Mr.  Fearne  says  that  though 
the  first  limitation  to  the  husband  was  only 
for  years  and  then  to  trustees  during  his 
life,  yet  if  the  estate  had  moved  from  him 
the  limitation  to  his  right  heirs  would  have 
been  his  old  reversion;  that  consequently 
this  difference  is  to  be  observed  between  a 
subsequent  limitation  to  the  use  of  the  heirs 
special  and  one  to  the  use  of  the  heirs  gen- 
eral, in  cases  where  the  freehold  is  limited 
away  from  the  grantor  during  his  life;  the 
latter  leaves  the  old  use  in  himself  by  way 
of  reversion,  but  the  former  is  a  contingent 
remainder  to  his  heirs  special,  that  is,  where 
the  limitation  is  given  by  way  of  use;  for  by 
a  conveyance  at  common  law  the  limitation 


1006 


NOTE  ON  THE  RULE  IN  SHELLEY'S  CASE. 


with  a  vested  remainder  to  him  in  tail,  to 
take  effect  in  possession  after  the  determina- 
tion of  B's  estate.  ** 

c.    Freehold   and   remainder  tniist   he 
created  hy  the  same  instrument. 

1.  The  general  rule* 

Where  a  woman  was  tenant  for  life  by 
one  deed  of  settlement,  and  the  estate  to  the 
heirs  of  her  body  was  limited  by  a  second 
settlement,  Lord  Keeper  Wright  was  in 
doubt  whether  the  estate  did  not  consoli- 
date, though  by  several  deeds.  He  said  that 
the  authorities  were  only  in  the  affirmative 
that,  if  by  the  same  deed,  it  shall  consoli- 
date; not  negatively,  that,  if  by  different 
deeds,  they  should  not.  ^^  There  can  be  no 
doubt,  however,  that  the  rule  only  applies 
when  the  life  estate  and  remainder  are  cre- 
ated by  the  same  instrument.  90 

Some  of  the  critics  of  the  rule  in  Shel- 
ley's Case  have  seized  upon  the  fact  that  tlic 
limitation  must  be  in  the  same  instrument, 
as  an  evidence  of  its  technicality  and  ab- 


surdity. For  example,  in  an  important 
Iowa  case,  Weaver,  J.,  said  that  "about  the 
only  method  by  which  the  donor  ean  give 
a  life  estate  to  another,  with  a  remainder 
to  the  heirs  of  the  donee,  and  feel  reason- 
ably sure  that  his  purpose  will  not  be  ju- 
dicially thwarted,  is  to  create  the  life  estate 
and  the  remainder  by  separate  instruments; 
and  this  method  is  probably  not  open  to  one 
who  wishes  to  pass  the  estate  by  will  in- 
stead of  by  deed.  .  .  .  It  is  but  little 
short  of  the  ludicrous  to  find  that  this  raie, 
to  which  its  adherents  have  for  ages  in- 
vited attention  as  the  product  of  profound 
wisdom  and  as  an  indispensable  safeguard 
of  property  rights  and  promoter  of  wiae 
public  policy,  is,  when  reduced  to  its  lov- 
est  terms,  a  simple  declaration  that  yon 
shall  not,  by  a  single  written  instrument, 
do  that  which  you  may  lawfully  and  effects- 
ally  accomplish  by  two."  »l  And  it  has  been 
declared  in  Nebraska  that  the  desired  end 
might  be  accomplished  by  creating  a  life 
estate  by  deed,  and  devising  the  rerenion.  M 
The  courts,  however,  in  making  such 
statements  appear  to  be  under  a  misappre- 


to  the  heirs  special  of  the  grantor  would  be 
void,  because  a  donor  cannot  make  liis  own 
lieir  a  purchaser,  even  of  the  estate  tail, 
without  departing  with  the  whole  fee. 
Fearne,  Contingent  Remainders,  51. 

M  Fearne,  Contingent  Remainders,  33. 

In  Merrill  v.  Rumsey,  1  Keble,  888,  there 
was  a  limitation  to  the  use  of  a  man  and 
his  intended  wife  for  their  joint  lives,  and 
after  the  death  of  either  to  her  heirs  by  him 
begotten,  and,  for  want  of  such  issue, 
to  the  wife  for  life,  she  surviving,  the  re- 
mainder to  the  right  heirs  of  the  husband 
forever.  The  husband  died  before  the  wife, 
and  the  controversy  was  then  between  the 
wife  and  the  children,  whether  the  wife  took 
an  estate  tail,  or  whether  the  children  took 
a  contingent  remainder.  It  was  held  to  be 
an  estate  tail  in  the  wife  although  the  free- 
hold determined  in  her  lifetime  when  she 
could  have  no  heirs. 

On  this  point  see  also  Baii^s  v.  Davis. 

W  Clifton  V.  Jackson,  2  Vern.  486. 

00  The  particular  estate  and  the  remainder 
must  be  created  by  the  same  conveyance. 
Badgley  v.  Hanford,  12  N.  J.  L.  J.  75. 

If  there  be  a  limitation  to  a  man's  heirs 
in  any  deed  or  instrument,  and  afterwards 
he  acquires  the  freehold,  etc.,  by  other  con- 
veyance or  instrument,  in  this  case  the  two 
estates  will  not  become  united  in  him;  but 
the  limitation  to  his  heirs  will  still  continue 
what  it  originally  was, — a  contingent  re- 
mainder. Fearne,  Contingent  Remainders, 
71. 

In  Coape  v.  Arnold,  4  De  6.  M.  &  G.  574, 
Cranworth,  Lord  Chancellor,  said  that  while 
he  did  not  feel  called  upon  to  express  any 
decided  opinion  on  the  point,  nevertheless 
his  understanding  of  the  rule  had  always 
been  that  it  applied  only  to  the  case  of  re- 
mainders created  by  the  same  instrument 
29  L.R.A.(JN.S.) 


which  creates  the  particular  estate  of  free- 
hold. 

In  Collier  v.  M'Bean,  34  Beav.  426,  there 
was  a  devise  of  real  estate  to  trustees  in 
trust  for  the  life  of  testator's  brother,  and 
until  the  payment  of  testator's  debts  and 
certain  legacies,  with  the  direction  to  apply 
the  rents  in  the  payment  of  such  debts  and 
legacies,  and  then  to  pay  them  to  the  t<»- 
tator*8  brother  for  life,  the  estate  after  the 
brother's  death  being  devised  to  the  beirs 
of  his  body,  and  in  default  thereof  to  testa- 
tor's own  right  heirs.  The  trustees  conveyed 
to  the  brother  the  legal  estate  for  life,  and 
the  brother  then  suffered  a  recovery.  It 
was  held  that  the  legal  remainder  to  the 
heirs  of  his  body  was  not  barred  because 
the  legal  estate  for  life  in  tlie  brother  and 
the  legal  estate  in  remainder  were  created 
by  different  instruments. 

An  estate  for  life  being  given  by  one  in- 
strument and  the  limitation  in  tail  by  an- 
other, they  cannot  unite.  Doe  ex  dem.  Fon- 
nereau  v.  Fonnereau,  2  Dougl.  K.  B.  507. 

In  Habergham  v.  Vincent,  5  T.  R-  92,  it 
was  said  that  where  there  was  a  limitation 
to  A  for  life  in  one  deed,  and  to  his  heirs  in 
another,  they  cannot  be  coupled  in  order 
to  have  the  same  effect  as  if  both  the  limi- 
tations were  contained  in  the  same  instm- 
ment. 

Where  the  estate  for  life  is  given  by  a 
deed  of  settlement  and  the  estate  in  remain- 
der by  will,  the  two  cannot  unite.  Moor  t. 
Parker,  4  Mod.  316. 

As  to  eflfect  of  estates  created  by  impliea- 
tion,  see  Pibus  v.  Mi t ford,  supra.  IX.  b,  3 
(b). 

91  Doyle  V.  Andis,  127  Iowa,  36,  69  LJtA 
953,  102  N.  W.  177,  4  A.  ft  E.  Ann.  Cas.  18. 

9«  Albin  V.  Parmele,  70  Neb.  740,  98  N.  W. 
29,  99  N.  W.  646. 
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hensioB  as  to  the  effect  of  the  operation  of 
the  rule.  It  is  not  true  that  the  rule  means 
'that  you  shall  not  by  a  single  written  in- 
strument do  that  which  you  may  lawfully 
and  effectually  accomplish  by  two,"  or  that 
''the  desired  end  might  be  accomplished  by 
creating  a  life  estate  by  deed  and  devising 
the  reversion." 

For  example,  if  A  grants  land  for  life  to 
B.  remainder  in  the  same  instrument  to  the 
heirs  of  B,  the  word  "heirs"  is  here,  by  the 
rule  in  Shelley's  Case,  a  word  of  limitation, 
and  the  heirs  take  by  descent,  R  being  the 
ttirpi  or  source  of  the  descent.  If,  on  the 
other  hand,  A  had  granted  land  to  B  for 
life,  by  deed,  and  afterwards  by  will  de- 
vised the  remainder  to  the  heirs  of  B,  the 
heirs  would  not  take  by  descent,  but  by 
pnrchase,  and  instead  of  B  being  the  source 
from  which  the  inheritance  would  spring, 
the  heirs  of  B  living  at  his  death  would 
be  the  source  from  which  a  new  descent 
would  flow.  The  result  accomplished  by  the 
two  methods  of  alienation  is  entirely  differ- 
ent Now  A,  seised  of  land  in  fee,  desiring 
to  dispose  of  a  life  estate  to  B,  may  have 
two  intentions  as  to  what  shall  become  of 
the  remainder:  First,  he  may  desire  it  to 
L')  to  the  whole  line  of  B's  heirs  in  succes- 
sion from  generation  to  generation,  as  the 
Uw  would  cast  the  descent;  or,  second,  lie 
may  desire  it  to  go  to  those  answering  the 
ie^icription  of  heirs  of  B  living  at  B's  death, 
?»ch  heirs  to  form  a  new  stock  of  descent. 

If  he  desires  to  accomplish  the  first  end, 
)e  cannot  do  so  by  granting  a  life  estate 
^  6  by  deed,  and  a  remainder  to  his  heirs 
)y  will.  He  may  do  so  by  granting  these 
states  by  the  same  instrument,  to  B  for 
ife,  remainder  to  his  heirs;  or  he  may  do 
^  in  another  way,  that  is,  by  a  grant  to 
)  and  his  heirs.  If  he  desires  the  remain- 
ler,  after  the  life  estate,  to  go  by  purchase, 
le  may  do  so  by  granting  the  life  estate 
n  one  instrument  and  the  remainder  in 
mother;  or  he  may  do  so  in  the  same  in- 
trument  if  he  will  only  say  so;  and,  if 
rhen  he  uses  the  word  "heirs,"  he  clearly 
xplains  that  he  does  not  mean  by  that 
he  whole  line  of  heirs. 
VMien  the  life  estate  is  created  by  one 
nstnunent  and  the  remainder  by  another, 
his  is  evidence  of  a  different  intention  with 
eference  to  the  disposition  of  the  remain- 
er,  than  where  the  two  estates  are  creat- 
d  by  the  same  instnunent.  Therefore  a 
ifferent  effect  must  be  given  to  the  words 
f  the  limitation.  It  is  a  mistake  to  say 
bat  one  may  do  indirectly  by  two  instru- 
lents  what  he  cannot  do  by  one  under  the 
lile  in  Shelley's  Case ;  for  as  it  is  impossible 
0  create  a  life  estate  followed  by  gift  in 
emainder  to  the  whole  line  of  the  life  ten- 
Dt*8  heirs  in  succession  in  a  single  instru- 
9  L.RJL.(N.S.) 


ment,  so  it  is  impossible  to  create  such  an 
estate  by  two  instruments,  or  by  any 
number  of  instruments.  If  it  is  desired 
to  have  the  heirs  take  by  descent  the 
ancestor  must  have  the  fee;  for  other- 
wise a  descendible  estate  is  not  created. 
This  is  not  due  to  the  so-called  technical 
rule  in  Shelley's  Case,  but  to  the  nature  of 
the  estate  of  inheritance,  which  cannot  at 
the  same  time  begin  in  a  person  and  descend 
to  him  from  an  ancestor.  It  is  of  course 
conceivable  that  a  new  kind  of  estate  might 
be  created  by  statute  which  could  begin  in 
A,  and  then  descend  not  to  his  heirs,  but 
to  the  heirs  of  an  ancestor  as  if  the  estate 
had  come  to  A  by  descent;  but  such  a  stat- 
ute has  never  been  passed. 

2»  Power  of  appoitUment. 

But  it  seems  that  the  limitation  to  the 
heirs,  although  required  to  be  made  by  the 
same  instrument,  may  be  made  by  a  power 
of  appointment  contained  in  the  same  in- 
strument. 

''It  may  not  be  improper,  in  this  place,  to 
notice,"  says  Mr.  Fearne,  ''a  case  which  oc- 
casionally occurs  to  professional  gentlemen 
in  the  course  of  practice.  I  mean  that  of  an 
estate  limited  to  one  for  life,  by  deed,  and 
a  limitation  afterwards,  in  his  lifetime,  to 
the  heirs  of  his  body,  under  an  execution  of 
a  power  of  appointment  contained  in  that 
deed;  as  a  limitation  to  the  use  of  A  for 
life,  and  after  his  decease  to  such  uses  as  B 
shall  appoint;  who  afterwards,  in  A's  life, 
appoints  the  use  to  the  right  heirs  of  A. 
Upon  which  the  question  arises,  whether  the 
limitations  unite  according  to  the  general 
rule,  or  the  latter  operates  by  way  of  con- 
tingent remainder  to  the  heir.  .  .  .  The 
only  authorities  against  the  union  of  the  es- 
tate for  life  and  limitation  to  the  heirs  are 
cases  where  the  two  estates  were  created  by 
or  acquired  under  di^erent  deeds  or  instru- 
ments; but  if  we  admit  the  appointment, 
made  under  a  power  contained  in  a  settle- 
ment or  conveyance,  to  be  a  branch  of  that 
settlement,  merely  directing  the  operation 
of  it  quoad  the  uses  appointed,  the  limita- 
tions in  such  appointment  are  of  conse- 
quence part  of  such  settlement  or  convey- 
ance, and  by  relation  virtually  contained 
therein  from  the  time  of  the  appointment, 
only  declared  by  way  of  reference  to  a  sub- 
sequent specification  thereof.  So  that  the 
uses  immediately  contained  in  the  original 
settlement  or  conveyance,  and  those  im- 
mediately supplied  by  the  appointment, 
equally  owe  their  creation  and  effect  to, 
and  arise  from,  and  are  acquired  under,  such 
original  settlement  or  conveyance.  If  so, 
the  authorities  against  the  incorporation  of 
the  two  estates  when  created  or  acquired 
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by  different  deeds  or  instruments  do  not  ap- 
ply to  such  a  case;   which  in  truth  falls 

within  that  class,  where  the  two  estates  are 
created  or  originate  in  and  are  acquired  by 
the  same  deed.  The  rule  expresses  no  posi- 
tion in  respect  to  identity  of  time  in  the  de- 
claringj  but  only  of  the  instrument  creating 
the  two  limitations;  nor  does  coincidence  in 
time,  of  the  actual  specification  of  the  sev- 
eral uses,  appear  essential  to  the  union  of 
the  two  estates;  since  there  is  no  necessity 
for  their  both  vesting  and  taking  effect  at 
the  same  time.  The  common  case  of  an  es- 
tate to  two  or  more  for  their  lives,  remain- 
der to  the  right  heirs  of  the  survivor  of 
them;  and  the  case  put  1  Inst.  378,  b,  that 
if  lands  be  given  to  two  during  their  joint 
lives,  remainder  to  the  heirs  of  him  who 
shall  die  first,  the  heir  of  him  who  shall  die 
first  shall  have  the  land  by  descent, — are 
direct  authorities  that  no  identity  in  point 
of  time  of  vesting  of  the  two  estates  is  re- 
quisite to  the  operation  of  the  rule  in  Shel- 
ley's Case.  And  if  an  estate  limited  under 
a  power  of  appointment  in  a  deed  is  by  re- 
lation to  be  considered  as  part  of,  and  to 
operate  in  the  same  manner,  from  the  time 
of  the  execution  of  the  power,  as  if  con- 
tained in,  such  deed,  then  have  the  original 
and  supplemental  limitations  every  quality 
of  relation  and  connection  that  they  would 
have  had  if  both  had  been  specified  in  the 
original  deed  itself,  except  in  regard  to 
their  time  of  vesting  or  taking  effect;  which 
the  cases  last  put  prove  not  to  be  essentia) 
to  the  operation  of  the  rule.  And  the  only 
instances  that  occur  to  me  of  an  estate 
limited  under  a  power  of  appointment  in  n 
deed,  not  operating  from  the  time  of  the 
execution  of  the  power,  as  .if  contained  in 
such  deed,  are  in  some  cases  where  an  ap- 


pointment by  will  either  fails  by  the  death 
of  the  appointee  in  the  testator's  lifeiimr: 
or  is  precluded  by  descent  to  the  appointee. 
as  heir  of  the  appointor;  and  in  Bome  limi- 
tations to  persons  not  in  eue,  under  i 
general  power  of  appointment;  that  aeeo: 
to  be  clear  of  those  objectiona  to  a  per- 
petuity, which  would  impeach  their  Talidity 
if  limited  in  the  original  deed.*^ 

d.  JAniitations  to  heirs  muat  be  by  way 
of  remainder, 

1.  Absence  of  life  estate. 

When  it  is  said  that  the  rule  in  Shd- 
ley's  Case  requires  an  estate  of  freeliold 
in  the  ancestor,  that  statement  needs  ei- 
planation.  Thus,  it  must  not  be  such  :i 
freehold  as  to  leave  nothing  to  the  heiri 
by  way  of  remainder.  A  limitation  to  A 
and  his  heirs  creates  in  A  a  fee  wn^'a, 
and  a  limitation  to  A  and  the  heirs  of  b» 
body  creates  a  fee  tail.  So,  under  the  rnk 
in  Shelley's  Case  a  limitation  to  A  for  life, 
remainder  to  his  heirs,  creates  a  fee  s^in- 
ple;  and  a  limitation  to  A  for  life,  renuin 
der  to  the  heirs  of  his  body,  creates  a  :r 
tail.  The  difference  between  these  tvo  »*.^ 
of  limitations  is  that  in  the  first  there  :« 
no  express  limitation  of  an  estate  for  lii'- 
and  in  the  second  there  is.  Where  there  la 
an  express  limitation  for  life  A  takei  tV: 
fee  by  virtue  of  the  rule  in  Shelley's  Ca«: 
where  there  is  no  express  limitation  of  i 
life  estate,  A  takes  the  fee  also,  bnt  not  b} 
virtue  of  the  rule  in  Shelley's  Case.  Tlat 
rule  does  not  apply  unless  there  is  an  ex- 
press or  implied  life  estate  with  a  liniiA 
tion  by  way  of  remainder  to  the  heirs.  V- 
a  grantor  desired  to  convey  a  fee  to  B  « 


.  M  Fearne,  Contingent  Remainders,  73. 

Although  a  limitation  to  A  for  life  by  one 
instrument,  and  a  limitation  to  his  heirs  or 
heirs  of  his  body  by  another,  cannot  unite 
according  to  the  rule  in  Shelley's  Case,  yet 
ai  limitation  to  A  for  life  by  deed,  and  a  limi- 
tation afterwards  in  his  lifetime  to  his  heirs, 
or  the  heirs  of  his  body,  under  an  execution 
of  a  power  of  appointment  contained  in  the 
deed  creating  a  life  estate,  will  coalesce  so 
as  to  give  the  inheritance  to  A.  Sugden, 
Powers   24 

In  Milhollen  v.  Rice,  13  W.  Va.  567,  it  is 
said  that  while  the  rule  in  Shelley's  Case  was 
in  full  operation  there  was  one  exception  to 
it.  If  the  devise  or  bequest  was  to  A  for 
life,  with  the  superadded  power  of  appoint- 
ing to  A's  heirs  in  fee  simple  or  absolute 
property,  the  life  estate  of  A  would  be  en- 
larged into  a  fee  simple  or  absolute  prop- 
erty, though  the  power  was  never  executed 
by  A.  If,  in  such  a  case,  A  executed  the 
power  and  appointed  the  estate  to  his  own 
heirs,  the  rule  in  Shelley's  Case  would  imrae- 
•diately  apply,  and  A's  life  estate  would  be- 
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come  a  fee  simple  or  absolute  propern: 
And  the  same*  result  would  follow  if  tne  e* 
tate  had  been  devised  or  bequeathed  to  A 
for  life  with  power  to  B  to  appoint  tl»  ft 
tate  in  fee  simple  or  absolute  propertv  i 
A's  heirs,  and  such  power  was  executed  bT?. 
when  so  executed  A's  life  estate  by  the  ni'< 
in  Shelley's  Case  would  at  once  becoiue  i 
fee  simple  in  A,  and  hi^  heirs  woald  get 
nothing  by  such  appointment 

The  ancestor  by  the  rule  must  take  »e 
estate  of  freehold  by  or  in  consequence  (i 
the  same  assurance  which  contains  the  lis* 
tation  to  his  heirs,  but  this  requirement  i* 
satisfied  if  the  limitation  to  the  ance<tcr 
and  to  the  heirs  be  parts  of  the  same  trm- 
action,  although  contained  in  several  io- 
struments,  as  a  deed  or  will  creating  t:tf 
power,  and  the^  appointment  exercising  tbe 
power.    Ibid. 

An  appointment  when  execoted  is  to  bi 
considered  in  the  same  light  as  if  it  hs- 
been  inserted  in  the  original  deed  in  vhicb 
the  power  of  appointment  was  created 
Venables  v.  Morris,  7  T.  R.  342. 
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hension  as  to  the  effect  of  the  operation  of 
the  rule.  It  »  not  true  that  the  rule  means 
"that  you  shall  not  hy  a  single  written  in- 
strument do  that  which  you  may  lawfully 
and  effectually  accomplish  hy  two/'  or  that 
"the  desired  end  might  be  accomplished  by 
creating  a  life  estate  by  deed  and  devising 
the  reversion." 

For  example,  if  A  grants  land  for  life  to 
B,  remainder  in  the  same  instrument  to  the 
heirs  of  B,  the  word  "heirs"  is  here,  by  the 
rule  in  Shelley's  Case,  a  word  of  limitation, 
and  the  heirs  take  by  descent,  B  being  the 
stirpM  or  source  of  the  descent.  If,  on  the 
other  hand,  A  had  granted  land  to  B  for 
life,  by  deed,  and  afterwards  by  will  de- 
vised the  remainder  to  the  heirs  of  B,  the 
heirs  would  not  take  by  descent,  but  by 
purchase,  and  instead  of  B  being  the  source 
from  which  the  inheritance  would  spring, 
the  heirs  of  B  living  at  his  death  would 
be  the  source  from  which  a  new  descent 
would  flow.  The  result  accomplished  by  the 
two  methods  of  alienation  is  entirely  differ- 
ent. Now  A,  seised  of  land  in  fee,  desiring 
to  dispose  of  a  life  estate  to  B,  may  have 
two  intentions  as  to  what  shall  become  of 
the  remainder:  First,  he  may  desire  it  to 
ffo  to  the  whole  line  of  B's  heirs  in  succes- 
sion from  generation  to  generation,  as  the 
law  would  cast  the  descent;  or,  second,  he 
may  desire  it  to  go  to  those  answering  the 
description  of  heirs  of  B  living  at  B's  death, 
such  heirs  to  form  a  new  stock  of  descent. 

If  he  desires  to  accomplish  the  first  end, 
he  cannot  do  so  by  granting  a  life  estate 
to  B  by  deed,  and  a  remainder  to  his  heirs 
by  will.  He  may  do  so  by  granting  these 
estates  by  the  same  instrument,  to  B  for 
life,  remainder  to  his  heirs;  or  he  may  do 
so  in  another  way,  that  is,  by  a  grant  to 
B  and  his  heirs.  If  he  desires  the  remain- 
der, after  the  life  estate,  to  go  by  purchase, 
he  may  do  so  by  granting  the  life  estate 
in  one  instrument  and  the  remainder  in 
another;  or  he  may  do  so  in  the  same  in- 
strument if  he  will  only  say  so;  and,  if 
when  he  uses  the  word  "heirs,"  he  clearly 
explains  that  he  does  not  mean  by  that 
the  whole  line  of  heirs. 

When  the  life  estate  is  created  by  one 
instrument  and  the  remainder  by  another, 
this  is  evidence  of  a  different  intention  with 
reference  to  the  disposition  of  the  remain- 
der, than  where  the  two  estates  are  creat- 
ed by  the  same  instrument.  Therefore  a 
different  effect  must  be  given  to  the  words 
of  the  limitation.  It  is  a  mistake  to  say 
that  one  may  do  indirectly  by  two  instru- 
ments what  he  cannot  do  by  one  under  the 
rule  in  Shelley's  Case;  for  as  it  is  impossible 
to  create  a  life  estate  followed  by  gift  in 
remainder  to  the  whole  line  of  the  life  ten- 
ant's heirs  in  succession  in  a  single  instru- 
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ment,  so  it  is  impossible  to  create  such  an 
estate  by  two  instruments,  or  by  any 
number  of  instruments.  If  it  is  desired 
to  have  the  heirs  take  by  descent  the 
ancestor  must  have  the  fee;  for  other- 
wise a  descendible  estate  is  not  created. 
This  is  not  due  to  the  so-called  technical 
rule  in  Shelley's  Case,  but  to  the  nature  of 
the  estate  of  inheritance,  which  cannot  at 
the  same  time  begin  in  a  person  and  descend 
to  him  from  an  ancestor.  It  is  of  course 
conceivable  that  a  new  kind  of  estate  might 
be  created  by  statute  which  could  begin  in 
A,  and  then  descend  not  to  his  heirs,  but 
to  the  heirs  of  an  ancestor  as  if  the  estate 
had  come  to  A  by  descent;  but  such  a  stat- 
ute has  never  been  passed. 

2.  Power  of  appointment. 

But  it  seems  that  the  limitation  to  the 
heirs,  although  required  to  be  made  by  the 
same  instrument,  may  be  made  by  a  power 
of  appointment  contained  in  the  same  in- 
strument. 

"It  may  not  be  improper,  in  this  place,  to 
notice,"  says  Mr.  Fearne,  "a  case  which  oc- 
casionally occurs  to  professional  gentlemen 
in  the  course  of  practice.  I  mean  that  of  an 
estate  limited  to  one  for  life,  by  deed,  and 
a  limitation  afterwards,  in  his  lifetime,  to 
the  heirs  of  his  body,  under  an  execution  of 
a  power  of  appointment  contained  in  that 
deed;  as  a  limitation  to  the  use  of  A  for 
life,  and  after  his  decease  to  such  uses  as  B 
shall  appoint;  who  afterwards,  in  A's  life, 
appoints  the  use  to  the  right  heirs  of  A. 
Upon  which  the  question  arises,  whether  the 
limitations  unite  according  to  the  general 
rule,  or  the  latter  operates  by  way  of  con- 
tingent remainder  to  the  heir.  .  .  .  The 
only  authorities  against  the  union  of  the  es- 
tate for  life  and  limitation  to  the  heirs  are 
cases  where  the  two  estates  were  created  by 
or  acquired  under  dijferent  deeds  or  instru- 
ments; but  if  we  admit  the  appointment, 
made  under  a  power  contained  in  a  settle- 
ment or  conveyance,  to  be  a  branch  of  that 
settlement,  merely  directing  the  operation 
of  it  quoad  the  uses  appointed,  the  limita- 
tions in  such  appointment  are  of  conse- 
quence part  of  such  settlement  or  convey- 
ance, and  by  relation  virtually  contained 
therein  from  the  time  of  the  appointment, 
only  declared  by  way  of  reference  to  a  sub- 
sequent specification  thereof.  So  that  the 
uses  immediately  contained  in  the  original 
settlement  or  conveyance,  and  those  im- 
mediately supplied  by  the  appointment, 
equally  owe  their  creation  and  effect  to, 
and  arise  from,  and  are  acquired  under,  such 
original  settlement  or  conveyance.  If  so, 
the  authorities  against  the  incorporation  of 
the  two  estates  when  created  or  acquired 
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ror  of  this  view  was  afterwards  discovered 
and  corrected.^ 

The  rule,  however,  is  quite  frequently  er- 


roneously thought  to  apply  to  a  conveyance 
to  one  and  his  heirs.W  This  error  seems 
to  have  taken  firm  root  in  Indiana.*  Ad^I 


Am.  St.  Rep.  243,  77  N.  E.  108,  the  rule  in 
Shelley's  Case  was  held  applicable  to  a' de- 
vise to  testator's  wife  "to  hold  and  to  have 
to  her  and  her  heirs  and  assigns  forever." 
In  this  case  it  was  contended  that  the  clause 
did  not  vest  a  freehold  estate  in  the  wife 
and  a  fee  in  ^e  heirs,  which  is  essential  un- 
der the  rule.  The  court  intimated  that  a 
life  estate  might  be  either  expressly  given, 
or  given  by  implication,  and  said  that  if  the 
position  of  counsel  was  tenable  the  rule  had 
application  only  where,  by  the  express  lan- 
guage of  the  testator,  a  freehold  estate  was 
created  in  the  ancestor — many  of  the  court's 
former  decisions  would  have  to  be  over- 
ruled; but  the  report  of  the  case  does  not 
indicate  that  counsel  took  any  such  position, 
but  merely  maintained  that  in  this  case  no 
such  estate  was  given. 

M  In,  Johnson  v.  Buck,  220  111.  226,  77  N. 
E.  163,  decided  less  than  two  months  after 
the  decision  in  the  last-mentioned  case,  in 
note  95,  the  court,  without  mention  of  that 
case,  completely  reversed  itself  on  this  ques- 
tion. The  devise  here  was  to  specified 
persons  "and  their  heirs,  share  and  share 
alike,"  and  the  court  said:  "The  will  in 
this  case  does  not  come  within  the  rule  in 
any  respect.  It  does  not  purport  to  devise 
to  plaintiff  in  error  a  freehold  estate  with 
a  limitation  by  way  of  remainder  to  his 
heirs,  but  the  devise  ...  is  to  him 
and  defendants  in  error,  and  their  heirs, 
which  is  the  proper  mode  of  devising  a  fee 
simple.  Such  words  are  not  the  words  nec- 
essary to  be  employed  to  confer  a  freehold 
estate  upon  the  ancestor,  with  a  remainder 
to  his  heirs,  but  are  words  which  in  a  will 
or  conveyance  transfer  the  fee.  As  the  will 
does  not  purport  to  limit  a  remainder  to 
heirs  of  the  plaintiff  in  error,  but  to  confer 
the  estate  immediately  upon  him,  the  rule  in 
Shelley's  Case  has  no  application.  In  some 
cases  where  the  same  result  was  necessarily 
reached  on  other  grounds,  the  rule  in  Shel- 
ley's Case  may  have  been  inadvertently  ap- 
plied to  a  devise  like  this,  but  it  is  clear 
that  the  rule  has  nothing  to  do  with  this 
devise." 

Win  Duffy  V.  Jarvis,  84  Fed.  731,  the 
court  evidently  supposes  that  the  rule  ap- 
plies to  a  devise  to  A  and  the  heirs  of  his 
body.  After  stating  that,  to  become  sub- 
ject to  tlie  rule,  there  must  be  by  the 
terms  of  the  grant  a  life  estate  in  the  first 
taker,  with  remainder  to  heirs,  or  class  of 
heirs,  named  in  the  deed,  it  goes  on  to  say 
that  the  result  of  this  was  that  the  first 
taker,  immediately  on  the  birth  of  heirs 
such  as  were  mentioned  in  the  grant,  would 
take  the  remainder  also,  and  thereupon  have 
the  whole  estate.  This  he  could  alienate 
and  thereby  disappoint  the  heirs,  who  would 
then  be  cut  out  of  their  estate  in  remainder. 

In  Hubbird  v.  Goin,  70  C.  C.  A.  320,  137 
Fed.  822,  in  holding  that  a  grant  to  a  woman 
and  her  children  was  not  within  the  rule, 
it  would  appear  from  the  opinion  in  the  case 
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that  the  court  deemed  that  a  grant  to  a 
woman  and  her  heirs,  or  the  heirs  of  her 
body,  would  have  been.  That  the  court  fail? 
to  distinguish  between  a  case  in  which  an 
express  life  estate  is  granted  and  one  in 
which  it  is  not,  is  apparent  from  the  follow- 
ing statement  made  in  the  course  of  the 
opinion :  "The  distinction  between  a  grant 
to  A  for  life  and  remainder  to  her  heirj, 
and  a  grant  to  A  for  life  with  remainder 
to  her  children,  is  marked  in  the  applica- 
tion of  the  rule  in  Shelley's  Case.  Tiffany. 
in  his  work  on  the  Modern  Law  of  Real 
Property  (ff  25),  in  substance,  says 
that  a  deed  to  A  and  his  children  can- 
not, at  common  law,  convey  an  estate 
tail;  and  the  word  'children'  can  ha\i» 
no  effect  as  a  word  of  limitation  defin- 
ing the  interest  A  is  to  take,  and  must  lake 
effect,  if  at  all,  as  a  word  of  purchase,  gen 
erally  giving  the  children  of  A  lining  at  the 
time  of  the  grant  a  joint  estate  wiUi  A  is 
the  property;  but  generally  a  devise  to  A 
and  his  children,  while  there  is  a  presump- 
tion that  the  word  'children'  is  one  of  pur- 
chase and  not  of  limitation,  it  is  not  a  con- 
clusive presumption,  depending  upon  wheib- 
er  the  context  shows  that  the  word  wasii«d 
in  the  sense  of  heirs  jof  the  body.  He  fur- 
thermore says  that  in  some  cases  the  ^>ord 
'children'  in'a  conveyance  to  A  and  his  chil- 
dren is  construed  aa  a  word  of  purcha?«. 
giving  the  children  a  remainder,  and  not 
joint  interests  with  A.  But  he  further  says. 
'By  the  weight  of  authority,  such  a  convey- 
ance, without  any  indication  of  an  intentif-n 
to  the  eontrarv,  gives  joint  interests  to  A 
and  the  children  then  living.'  So  that  in  h'^ 
view  the  question  is  more  or  less  controlW 
by  the  intention  of  the  grantor,  to  he  gatl 
ered  from  the  instrument." 

The  rule  in  Shelley's  Case  does  not  en- 
brace  a  devise  to  a  woman  and  her  childrei. 
the  rule,  when  applied  to  wills,  being  ci>n- 
fined  to  cases  in  which  the  remainder,  aftw 
a 

heirs 
200. 

In  Russ  V.  Russ,  9  Fla.  105,  it  is  said  tha. 
the  rule  in  Shelley's  Case  is  not  appli<»W* 
where  the  testator  used  the  word  "heirs  jn 
any  other  sense  than  the  1^1  one;  but  this 
was  a  case  in  which  the  devise  was  to  testa^ 
tor's  daughter  and  the  heirs  of  her  body,  anc 
in  the  event  of  her  death  and  the  death  f*^ 
other  persons  named,  without  heirs  of  their 
body,  that  the  property  be  equally  dindnl 
between  the  survivors  of  them. 

In  Craig  v.  Ambrose.  80  Ga.  134, 4  S.  E^  I- 
the  court  says :  "We  think  a  dense  cr 
grant  to  one  and  his  heirs,  to  his  issue,  ^r 
to  his  bodilv  heirs,"  conveys  the  fee  to  bim 
under  the  rule  in  Shellev's  Case,  and  tli:«. 
according  to  the  laws  of  England,  »oahi 
create  an  estate  in  perpetuity.  , 

M  In  Hull  V.  Reals,  23  Ind.  25.  it  is  h^^^ 
that  where  lands  are  granted  to  one  and  n»» 
heirs,  or  to  one  for  life  and  remainder  w 


[led  to  cases  m  which  the  remainaer,  •i^'^ 

freehold  interest,  is  to  go  in  terms  to  the 

jirs  of  the  first  taker.     Re  Utz,  43  CaL 
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ODmmon  law,  the  only  way  he  could  do  it 
was  by  a  grant  to  B  and  his  heirs.  It  is 
true  that  at  a  very  early  period  of  Eng- 
lish history,  this  would  be  deemed  a  con- 
veyance of  a  life  estate  to  B,  with  remain- 
der to  his  heirs,  B  having  no  power  to 
alienate  the  estate  and  defeat  the  remain* 
der  to  his  heirs;  but  long  before  the  rule 
in  Shelley's  Case  was  adopted,  such  a  limi- 
tation conveyed  the  fee  to  B.  If  words  of 
inheritance  were  omitted,  the  fee  would 
not  pass.  Therefore  if  A  desired  to  convey 
a  fee  to  B,  he  must  do  so  by  a  grant  to  B 
and  his  heirs.  For  many  years  before  the 
rule  in  Shelley's  Case  was  thought  of,  there 
could  be  no  question  but  that  the  word 
"heirs"  in  such  a  grant  was  a  word  of  limi- 
tation. 

Nevertheless  it  has  often  been  asserted 
that  a  grant  to  B  and  his  heirs  conveys  the 
fee  to  B  by  reason  of  the  rule  in  Shelley's 
Case.      In    such    cases   the   decision    is   of 


course  right,  but  the  reason  given  for  it 
wrong.  The  rule  in  Shelley's  Case  has  been 
abolished  in  many  jurisdictions,  but  no 
one  would  be  rash  enough  to  assert  that  in 
those  jurisdictions,  therefore,  a  grant  to  B 
and  his  heirs  will  not  convey  the  fee.  If, 
in  a  grant  to  B  and  his  heirs,  at  common 
law,  B's  estate  was  enlarged  from  a  life 
estate  to  a  fee  by  virtue  of  the  operation 
of  the  rule  in  Shelley's  Case,  it  would  seem 
naturally  to  follow  that,  upon  the  abolition 
of  the  rule,  B  would  no  longer  be  deemtKl 
to  take  the  fee.  No  one  has  ever  been 
bold  enough  to  make  such  a  claim.  It  is 
a  plain  misapprehension  of  the  scope  of 
the  rule  in  Shelley's  Case  to  assert  that  it 
applies  to  a  conveyance  to  a  person  and  his 
heirs  or  the  heirs  of  the  body.M 

It  was  the  opinion  of  the  Illinois  courts 
at  first  that  an  estate  conveyed  to  A  and 
his  heirs  would  vest  the  fee  in  A  by  virtue 
of  the  rule  in  Shelley's  Case,95  but  the  er- 


M  Where  there  was  a  devise  of  an  estate 
to  vest  in  and  to  be  divided  per  capita,  upon 
a  certain  contingency,  among  all  the  tes- 
tator's grandchildren  at  that  time  living, 
and  to  the  issue  of  deceased  children  taking 
per  stirpes,  it  was  held  not  to  be  within  the 
rule,  since  the  estate  to  the  first  devisees 
in  whom  any  title  was  vested  was,  by  the 
terms  of  the  will,  to  be  a  fee  simple  abso- 
lute. The  estate  intended  for  the  deceased 
parents  was  given  to  their  children.  Mc- 
Arthur  v.  Allen,  Fed.  Cas.  No.  8,659. 

In  De  Wolf  v.  Middleton,  18  R.  I.  810, 
31  L.Rjk.  146,  26  Atl.  44,  31  Atl.  271,  a 
devise  to  daughters  of  the  testator,  their 
heirs,  and  assigns,  providing  that  if  the 
daughters  should  die  leaving  no  surviving 
issue  the  property  was  to  be  divided  among 
the  heirs  of  the  testator  according  to  the 
statutes  of  descent,  etc.,  was  held  not  with- 
in the  rule,  for  one  reason,  because  the 
devises  to  the  daughters  were  in  form  abso- 
lute fees,  after  which  no  limitation  by  way 
of  remainder  could  be  made. 

In  Warnock  v.  Wightman,  1  Brev.'331, 
an  attempt  was  made  without  success  to 
apply  the  rule  to  a  grant  to  a  woman  and  to 
the  heirs  of  her  body  and  the  survivors  of 
them  forever,  to  have  and  to  hold  to  her 
and- the  heirs  of  her  body  and  the  survivor 
of  them  and  their  heirs  and  assif^ns  forever. 

The  rule  was  held  not  to  apply  where  the 
grant  was  to  a  woman,  "her  lieirs,  and  as- 
signs during  her  lifetime."  Miller  v.  Mow- 
ers, 227  111.  392,  81  N.  E.  420. 

The  rule  in  Shelley's  Case  applies  only 
to  a  case  where  an  estate  for  life  is  given 
to  one  with  remainder,  either  mediately  or 
inunediately,  to  his  heirs,  general  or  special. 
Berry  v.  Williamson,  11  B.  Mon.  245. 

A  deed  between  a  man  and  wife  of  the 
first  part,  and  a  woman  and  her  heirs  by 
her  husband  of  the  second  part,  wherein  land 
was  conveyed  to  the  parties  of  the  second 
part,  their  heirs  and  assisms.  is  not  within 
the  rule,  there  being  no  freehold  estate  for 
life  or  vears  in  the  first  Inker,  and  there 
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being  nothing  in  the  deed  to  indicate  that 
the  remaindermen  should  take  as  heirs  of 
the  first  taker.  Schrecongost  v.  West,  210 
Pa.  7,  59  Atl.  269. 

The  adoption  of  the  principle  that  a  grant 
or  a  devise  ''to  A  and  his  heirs"  creates  an 
estate  in  fee  in  A  does  not  make  it  neces- 
sary to  adopt  the  rule  in  Shelley's  Case  and 
destroy  an  estate  carved  out  for  life  in  A, 
because,  after  his  death,  it  was  devised  to 
his  heirs,  for  thus  the  testator's  intention 
would  be  defeated.  Thurston  v.  Allen,  8 
Haw.  392. 

»5In  Lynch  v.  Swayne,  83  111.  330,  it  is 
said  that  a  deed,  if  made  to  a  woman  and 
her  heirs  forever,  would,  under  the  rule  in 
Shelley's  Case,  vest  the  title  absolutely  in 
her. 

In  Wolfer  v.  Hemmer,  144  111.  664,  33  N. 
E.  761,  the  devise  was  to  the  testator's  wife, 
her  heirs,  and  assigns.  The  court  held  that 
this  was  a  devise  in  fee  to  which  the  rule  in 
Shelley's  Case  applied. 

In  Ewing  v.  Barnes,  166  111.  61,  40  N.  E. 
325,  where  the  devise  was  to  one  and  ''his 
heirs,"  it  was  held  that,  under  the  rule  in 
Shelley's  Case,  the  devisee  took  the  fee. 

In  Davis  v.  Sturgeon,  198  III.  620,  04  N. 
E.  1016,  it  is  said  that  it  will  be  noticed  that 
the  granting  clause  in  the  deed  is  to  the 
party  of  the  second  part,  "her  heirs,  and  as- 
signs," and  the  hal]«ndum  is  "to  have  and 
to  hold  the  said  premises  above  bargained 
and  described,  with  the  appurtenances,  unto 
the  said  party  of  the  second  part,  her  heirs, 
and  assigns  forever,"  and  that  this  is  strict- 
ly within  the  rule  in  Shelley's  Case,  and 
vested  a  fee  simple  title  in  the  grantee. 

In  Deemer  v.  Kessinger,  206  111.  57,  69 
N.  E.  28,  it  was  held  that  by  a  devise  to  tes- 
tator's son  and  his  lawful  heirs  the  son  took 
a  freehold  estate,  and  the  estate  was  limited 
immediately  to  his  lawful  heirs  in  fee, 
which  fulfilled  every  requirement  of  the  rule 
in  Shelley's  Case,  and  vested  the  fee  simple 
title  in  the  son. 

In  Rissman  v.  Wierth,  220  111,  181,  110 
64 
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ror  of  this  view  was  afterwards  discovered 
and  corrected.** 

The  rule,  however,  is  quite  frequently  er« 


roueously  thought  to  apply  to  a  convcytiicf 
to  one  and  his  heirs.^  This  error  seems 
to  have  taken  firm  root  in  Indiana.^  And 


Am.  St.  Rep.  243,  77  N.  E.  108,  the  rule  in 
Shelley's  Case  was  held  applicable  to  a  de- 
vise to  testator's  wife  "to  hold  and  to  have 
to  her  and  her  heirs  and  assigns  forever." 
In  this  case  it  was  contended  that  the  clause 
did  not  vest  a  freehold  estate  in  the  wife 
and  a  fee  in  ^e  heirs,  which  is  essential  un- 
der the  rule.  The  court  intimated  that  a 
life  estate  might  be  either  expressly  given, 
or  given  by  implication,  and  said  that  if  the 
position  of  counsel  was  tenable  the  rule  had 
application  only  where,  by  the  express  lan- 
guage of  the  testator,  a  freehold  estate  was 
created  in  the  ancestor — many  of  the  court's 
former  decisions  would  have  to  be  over- 
ruled; but  the  report  of  the  case  does  not 
indicate  that  counsel  took  any  such  position, 
but  merely  maintained  that  in  this  case  no 
such  estate  was  given. 

W  In  Johnson  v.  Buck,  220  111.  226,  77  N. 
E.  163,  decided  less  than  two  months  after 
the  decision  in  the  last-mentioned  case,  in 
note  95,  the  court,  without  mention  of  that 
case,  completely  reversed  itself  on  this  ques- 
tion. The  devise  here  was  to  specified 
persons  "and  their  heirs,  share  and  share 
alike,"  and  the  court  said:  "The  will  in 
this  case  does  not  come  within  the  rule  in 
any  respect.  It  does  not  purport  to  devise 
to  plaintiff  in  error  a  freehold  estate  with 
a  limitation  by  way  of  remainder  to  his 
heirs,  but  the  devise  ...  is  to  him 
and  defendants  in  error,  and  their  heirs, 
which  is  the  proper  mode  of  devising  a  fee 
simple.  Such  words  are  not  the  words  nec- 
essary to  be  employed  to  confer  a  freehold 
estate  upon  the  ancestor,  with  a  remainder 
to  his  heirs,  but  are  words  which  in  a  will 
or  conveyance  transfer  the  fee.  As  the  will 
does  not  purport  to  limit  a  remainder  to 
heirs  of  the  plaintiff  in  error,  but  to  confer 
the  estate  immediately  upon  him,  the  rule  in 
Shelley's  Case  has  no  application.  In  some 
cases  where  the  same  result  was  necessarily 
reached  on  other  grounds,  the  rule  in  Shel- 
ley's (^ase  may  have  been  inadvertently  ap- 
plied to  a  devise  like  this,  but  it  is  clear 
that  the  rule  has  nothing  to  do  with  this 
devise." 

Win  DufTy  v.  Jarvis,  84  Fed.  731.  the 
court  evidently  supposes  that  the  rule  ap- 
plies to  a  devise  to  A  and  the  heirs  of  his 
body.  After  stating  that,  to  become  sub- 
ject to  tlie  rule,  there  must  be  by  the 
terms  of  the  grant  a  life  estate  in  the  first 
taker,  with  remainder  to  heirs,  or  class  of 
heirs,  named  in  the  deed,  it  goes  on  to  say 
that  the  result  of  this  was  that  the  first 
taker,  immediately  on  the  birth  of  heirs 
such  as  were  mentioned  in  the  grant,  would 
take  the  remainder  also,  and  thereupon  have 
the  whole  estate.  This  he  could  alienate 
and  thereby  disappoint  the  heirs,  who  would 
then  be  cut  out  of  their  estate  in  remainder. 

In  Hubbird  v.  Coin,  70  C.  C.  A.  320,  137 
Fed.  822,  in  holding  that  a  grant  to  a  woman 
and  her  children  was  not  within  the  rule, 
it  would  appear  from  the  opinion  in  the  case 
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that  the  court  deemed  that  a  grant  to  i 
woman  and  her  heirs,  or  the  heirs  of  her 
body,  would  have  been.  That  the  court  fail* 
to  distinguish  between  a  case  in  which  an 
express  life  estate  is  granted  and  one  in 
which  it  is  not,  is  apparent  from  the  follow- 
ing statement  made  in  the  course  of  tU 
opinion:  "The  distinction  between  a  grant 
to  A  for  life  and  remainder  to  her  heirs. 
and  a  grant  to  A  for  life  with  remainder 
to  her  children,  is  marked  in  the  applica- 
tion of  the  rule  in  Shelley's  Caae.  TifTaoT. 
in  his  work  on  the  Modern  Law  of  Real 
Property  (V  25),  in  substance,  8ay& 
that  a  deed  to  A  and  his  children  can- 
not, at  common  law,  convey  an  estate 
tail;  and  the  word  'children'  can  hav^ 
no  effect  as  a  word  of  limitation  defin- 
ing the  interest  A  is  to  take,  and  must  iuVe 
effect,  if  at  all,  as  a  word  of  purchase,  gen- 
erally giving  the  children  of  A  living  at  tb« 
time  of  the  grant  a  joint  estate  with  A  in 
the  property;  but  generally  a  devise  to  A 
and  his  children,  while  there  is  a  pre^UTop- 
tion  that  the  word  Children'  is  one  of  pur- 
chase and  not  of  limitation,  it  is  not  a  con- 
clusive presumption,  depending  upon  whet^* 
er  the  context  shows  that  the  woitl  was  u&pd 
in  the  sense  of  heirs  jof  the  body.  He  fur- 
thermore says  that  in  some  cases  the  wo'-i 
'children'  in  a  conveyance  to  A  and  his  chil- 
dren is  construed  as  a  word  of  purcha^^. 
giving  the  children  a  remainder,  and  ii<n 
joint  interests  with  A.  But  he  further  say*: 
*By  the  weight  of  authority,  such  a  conv«?r- 
ance,  without  any  indication  of  an  inteoti'^T^ 
to  the  contrary,  gives  joint  interests  to  A 
and  the  children  then  living.'  So  that  in  ^j 
view  the  question  is  more  or  less  controlW'l 
by  the  intention  of  the  grantor,  to  be  gat'i 
ered  from  the  instrument." 

The  rule  in  Shellev's  Case  does  not  err- 
brace  a  devise  to  a  woman  and  her  childrt^n. 
the  rule,  when  applied  to  wills,  being  owr- 
fined  to  cases  in  which  the  remainder,  aft'^r 
a  freehold  interest,  is  to  go  in  terms  to  t^e 
heirs  of  the  first  taker.  Re  Utz,  43  CaL 
200. 

In  Russ  V.  Russ,  9  Fla.  105,  it  ia  said  th.-it 
the  rule  in  Shelley's  Case  is  not  applicable 
where  the  testator  used  the  word  ''heirs"  ii' 
any  other  sense  than  the  legal  one;  but  this 
was  a  case  in  which  the  devise  was  to  testa 
tor's  daughter  and  the  heirs  of  her  body,  an 
in  the  event  of  her  death  and  the  death  of 
other  persons  named,  without  heirs  of  tb*\^ 
body,  that  the  property  he  equally  dix-i  ■■•  i 
between  the  survivors  of  them. 

In  Craig  v.  Ambrose,  80  Ga.  134,  4  S.  E.  1. 
the  court  says:  "We  think  a  device  c: 
grant  to  one  and  his  heirs,  to  his  issue,  or 
to  his  bodily  heirs,"  conveys  the  fee  to  him 
under  the  rule  in  Shelley's  Case,  and  thi* 
according  to  tlie  laws  of  England.  ««iuUI 
create  an  estate  in  perpetuity. 

W  In  Hull  V.  Reals,  23  Ind.  25,  it  i*  U:,: 
that  where  lands  are  granted  to  one  and  lii« 
heirs,  or  to  one  for  life  and   remainJcr  to 
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in  Texas  the  courts  seem  to  be  under  the 
same  misapprehension.^ 

Similar  statements  are  carelessly  made 
elsewhere  by  courts  or  by  counsel,  or  by  of- 
ficial reporters,  100  but  nowhere,  except  in 
Illinois,  haa  the  question  been  fairly  pre- 
tented. 


2»  Executory  devise. 

The  rule  in  Shelley's  Case  is  not  appli- 
cable to  executory  limitations,  because  the 
limitation  to  the  ancestor  and  to  the  heir, 
if  they  were  both  of  them  executory  limi- 
tations, would  not  be  parts  of  the  same  es- 


his  heirs  in  fee,  under  the  operation  of  the 
rule  in  Shelley's  Case,  he  to  whom  the  par- 
ticular estate  is  thus  granted  takes  the 
whole. 

In  Fountain  Co.  Coal  &,  Min.  Co.  t.  Beckle- 
heimer,  102  Ind.  76,  62  Am.  Rep.  645,  1 
X.  E.  202,  there  was  a  devise  to  a  firomau 
and  her  present  heirs  forever.  The  rule  in 
Shelley's  Case  was  held  inapplicable,  but 
on  the  ground  that  the  use  of  the  word 
"present"  precluded  the  idea  that  the  word 
"heirs"  had  been  used  in  its  technical  sense, 
since  it  is  an  axiomatic  principle  that  no 
living  person  can  have  heirs. 

In  Prior  v.  Quackenbush,  29  Ind.  476, 
there  was  a  g^rant  to  a  woman  and  her  heirs, 
as  well  for  the  natural  love  and  affection 
which  the  grantor  bore  to  her  and  her  heirs, 
as  for  the  better  maintenance  and  support 
of  her  and  her  heirs,  the  deed  containing 
an  explanatory  clause  to  the  effect  that  at 
the  death  of  the  devisee  the  property  should 
be  in  two  persons  named,  who  were  desig- 
nated as  the  natural  heirs  contemplated  in 
the  deed  of  conveyance.  It  was  held  that 
it  was  not  the  intention  of  the  grantor  to 
ise  the  word  "heirs"  in  its  technical  sense, 
uid  that  the  conveyance  was  therefore  not 
rithin  the  rule  in  Shelley's  Case. 

In  Hochstedler  v.  Hochstedler,  108  Tnd. 
M.  9  N.  E,  467,  the  testator,  after  devis- 
Dg  property  to  his  wife,  gave  the  remainder 

0  his  five  children,  naming  them,  or  their 
hildren,  heirs,  or  executors,  to  be  equally 
livided  among  them,  and  it  was  conceded 
hat  the  estate  in  possession  and  in  remain- 
l^T  which  was  created  for  them  gave  them  a 
pe  under  the  rule  in  Shelley's  Case.  The 
•ourt  said:  **We  think  the  authorities  re- 
[uire  this  concession ;  for  where  a  life  estate 
a  created  in  a  devisee  named,  and  the  same 
rill  devises  the  remainder  to  devisees,  who 
re  named,  and  their  lawful  heirs,  they,  the 
erigees,  take  an  estate  in  fee." 

In  Allen  v.  Craft,  109  Ind.  476,  68  Am. 
tep.  425,  9  N.  £.  919,  a  devise  to  a  woman 
and  her  heirs  forever"  was  held  within  the 
ule  in  Shelley's  Case.  The  question  in  the 
ase  was  whether  the  word  "heirs"  was 
^  in  other  than  its  technical  sense. 

In  Lane  ▼.  Utz,  330  Ind.  235,  29  N.  E.  772, 
t  was  held  that  the  rule  in  Shelley's  Case 
pplied  to  a  grant  to  a  woman  and  to  the 
♦•irs  of  her  body. 

In  Reddick  v.  Lord  (Ind.)  30  N.  E.  1085, 

devise  to  a  woman  and  her  heirs  exclu- 
ively  was  held  clearly  to  be  within  the  rule 

1  Shelle3r's  Case,  the  word  "heirs,"  being 
mhI  in  its  technical  sense,  conveying  a  fee 
^  the  first  taker. 

» In  Hodgers  v.  Burchard,  34  Tex.  462,  7 
^m.  Rep.  283,  it  is  said  that  by  the  rule  in 
heller's  Case  "a  deed  to  A  B  and  his  heirs 
»  r..R.A.(N.S.) 


vests  the  deed  in  A  B  and  if  A  B  sells  the 
estate  he  sells  that  which  belongs  to  him 
and  his  heirs,  unless  by  the  terms  of  his  deed 
he  leaves  the  fee  to  vest  as  an  estate  in  re- 
mainder to  his  heirs  or  to  any  other  re- 
mainderman." 

In  Calder  v.  Davidson  (Tex.  Civ.  App.) 
69  S.  W.  300,  the  rule  was  said  to  apply  to 
a  deed  to  a  woman  and  the  heirs  of  her 
body  by  her  husband  named,  so  as  to  vest 
the  title  in  fee  simple  in  the  daughter. 

In  Hopkins  v.  Hopkins  (Tex.)  122  S.  W. 
16,  it  seems  to  be  taken  for  granted  that  a 
deed  to  A  and  to  his  heirs,  habendum  clause 
to  A  and  his  heirs,  special  warranty  to 
A  and  his  heirs,  would  have  been  within 
the  rule  in  Shelley's  Case  had  not  the  word 
"heirs"  been  qualified  by  subsequent  words 
and  conditions  in  the  deed. 

In  Pearce  v.  Carrington  (Tex.  Civ.  App.) 
124  S.  W.  469,  a  devise  to  testator's  daugh- 
ters and  the  heirs  of  their  bodies  to  be  born, 
followed  by  a  clause  directing  that  on  the 
death  of  their  daughter  without  heirs  of 
her  body  the  property  given  her  should  re- 
turn to  the  estate,  etc.,  was  held  to  be  with- 
in the  rule  in  Shelley's  Case,  the  daughters 
taking  the  fee. 

In  Hopkins  v.  Hopkins  (Tex.  Civ.  App.) 
114  S.  W.  673,  the  grantors  conveyed  prop- 
erty to  their  son  named,  and  to  his  heirs, 
the  intention  of  the  conveyance  being  to 
vest  sufficient  title  in  the  son  to  enable  him, 
during  his  life,  to  us,  occupy,  and  enjoy  it, 
and  receive  therefrom  all  the  benefits  as 
completely  as  though  he  had  a  fee  simple 
title,  the  deed  providing  that  at  his  death 
his  children  should  have  a  fee-simple  title, 
and  that  should  the  son  die  without  issue 
the  title  to  the  property  should  revert  to 
the  grantor.  It  was  held  that  the  deed  fair- 
ly came  under  the  rule  in  Shelley's  Case, 
and  was  not  controlled  or  affected  by  any 
clause  expressive  of  intention,  the  granting, 
habendum,  and  warranty  clauses  of  the  deed 
being  to  the  son  and  his  heirs. 

iwin  Seaman  v.  Harvey,  16  Hun,  71,  a 
remainder  was  given  to  the  daughter  of  a 
life  tenant  and  the  heirs  of  her  body  law- 
fully begotten,  and  it  was  held  that  the  rule 
in  Shelley's  Case  determined  what  the 
daughter's  estate  would  be,  that  is,  an  es- 
tate in  fee  tail  which  was  changed  by  statute 
into  an  estate  in  fee  simple. 

In  Josetti  v.  McGregor,  49  Md.  202,  it  is 
said  that  if  there  is  anything  settled  in  the 
law  it  is  that  a  devise  to  a  person  and  the 
heirs  of  his  body  lawfully  begotten  creates 
an  estate  tail  in  the  first  taker  by  the  opera- 
tion of  the  rule  in  Shelley's  Case. 

In  Hampton  v.  Rather,  30  Miss.  193,  it 
was  said  that  a  conveyance  of  a  slave  to 
a  woman  "and  the  heirs  of  her  body  for- 
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tate,  but  would  be  distinct  an^  independent 
dlBpositions  of  the  subject,  l  But  Malins, 
V.  C.y  in  answer  to  the  contention  that  the 
rule  in  Shelley's  Case  does  not  apply  where 
the  gift  to  heirs  is  by  way  of  an  executory 
or  conditional  limitation,  said  he  should  be 
slow  to  admit  such  a  doctrine,  but  did  not 
decide  the  question,  as  he  was  of  the  opin- 
ion that  the  limitations' in  that  case  were 
contingent  remainders.  * 


e.  Remaindermen  must  take  as  hein. 

It  is  well  settled  that  to  bring  the  rule 
into  operation,  the  whole  line  of  heirs  in 
succession  from  generation  to  generation 
must  take,  or,  as  it  is  sometimes  put,  ther 
must  take  as  heirs,  and  not  as  designated 
persons.^  The  rule  applies  only  where  the 
same  persons  will  take  the  same  eststes, 
whether  they  take  by  descent  or  purchase. 


ever"  was  in  such  terms  that  if  employed 
in  reference  to  real  estate  would,  under  tlie 
rule  in  Shelley's  Case,  convey  the  estate  in 
fee  tail  to  the  first  taker. 

In  Blair  v.  Miller,  30  W.  N.  C.  486,  in  a 
devise  to  testator's  sons  and  their  children 
after  them,  the  word  "children"  was  con- 
strued in  the  sense  of  "heirs  of  the  body." 
The  court  mentions  the  rule  in  Shelley's 
Case  in  the  argument,  but  it  is  doubtful  if 
it  meant  to  apply  it  to  the  facts  in  that 
case,  but  the  following  headnote  appears: 
"Held  that  the  testator's  intent  to  devise 
a  fee  tail  to  the  sons  was  clearly  indicated; 
the  word  'children'  was  therefore  equivalent 
to  'heirs  of  the  body,'  and  under  the  rule  in 
Shelley's  Case  and  the  act  of  April  27,  1855, 
the  sons  took  a  fee  simple." 

In  Best  V.  McClelland,  19  Pa.  Co.  Ct.  653, 
a  devise  to  one  and  his  children  was  con- 
strued as  if  it  had  been  a  devise  to  one  and 
his  heirs,  the  court  saying  tliat  the  rule  in 
Shelley's  Case  was  applicable. 

In  Jack  V.  Fetherston,  9  Bligh,  N.  R.  237, 
it  was  urged  that  the  question  before  the 
court  was  whether  an  estate  limited  by  will 
to  a  man  and  his  heirs  male  fell  within  the 
rule  of  law  in  Shelley's  Case,  or  whether 
there  was  an  intention  apparent  upon  the 
will  that  he  should  take  an  estate  for  life 
only,  remainder  to  the  first  and  other  sons, 
etc.,  successively  as  purchasers  in  tail.  This 
was  held  by  the  court  to  create  an  estate 
tail,  but  it  was  not  said  that  this  was  a 
case  to  which  the  rule  in  Shelley's  Case 
applied. 

Where  there  was  a  devise  of  real  estate  in 
fee  with  a  limitation  over  in  case  of  the 
donees  dying  without  issue,  it  was  held  that 
this  created  an  estate  tail  which  by  statutes 
was  enlarged  to  a  fee,  and  the  reporter  sup- 
posed this  to  be  an  application  of  the  rule  in 
Shelley's  Case.  Graham  v.  Abbott,  208  Pa. 
68,  67  Atl.  178. 

In  Singletary  v.  Hill,  43  Tex.  688,  there 
was  a  conveyance  to  a  woman  and  the  heirs 
of  her  body  "to  have  and  to  hold  unto  her 
.  .  .  and  her  said  heirs  forever,"  and 
it  was  assumed  in  the  headnote  that  this 
was  an  application  of  the  rule  in  Shelley's 
Case. 

In  Bowlin  v.  White,  244  111.  623,  91  N.  E. 
658,  under  a  devise  of  lands  to  a  son  and 
daughter  and  the  heirs  of  their  bodies  re- 
spectively, the  counsel  contended  that  the 
rule  in  Shelley's  Case  was  applicable.  This 
was  manifestly  not  a  case  for  the  applica- 
tion of  the  rule. 

1  Chipps  v.  Hall,  23  W.  Va.  504. 

Where  the  devise,  after  the  life  tenant's 
29  L.R.A.(N.S.) 


estate,  was  to  the  life  tenant's  children,  with 
an  ultimate  limitation,  in  case  every  child 
born  or  to  be  born  should  die  under  the  age 
of  twenty-one  years  without  leaving  issue, 
to  the  use  of  the  heirs  and  aasigns  of  the 
life  tenant  as  if  she  bad  continued  unznar- 
ried,  with  remainder  to  the  testator's  right 
heirs,  it  was  contended  that  the  devise  be- 
ing to  the  children  in  fee,  and  if  they  should 
die  under  twenty-one  not  leaving  issue,  then 
over,  the  devise  over  must  be  an  executorr 
devise,  which  could  not  therefore  unite 
with  the  previous  life  estate  given  to  the 
life  tenant  by  will.  The  court  said  that  it 
was  conclusively  settled  that  though  the 
express  devise  over  was  in  case  there  should 
be  children  to  take  who  died  under  twenty- 
one  and  without  leaving  issue,  this  would  be 
an  executory  devise  if  children  aurrived  the 
testator,  yet  the  implied  devise  over  in  ease 
there  were  no  children  to  take  at  all  would 
be  a  remainder,  capable  of  uniting  with  the 
previous  life  estate.  Brookman  v.  Smith, 
L.  R.  6  Exch.  291,  affirmed  in  L.  B.  7  hsich. 
271. 

Where  there  was  a  devise  of  lands  t^ 
trustees  upon  trust  to  allow  testator's 
child  to  have  the  profits  for  her  sole  u« 
and  benefit  for  life,  and  after  her  deatb 
to  the  use  of  the  heirs  of  her  body,  "such 
freehold  lands  .  .  .  and  premises  to  be 
legally  conveyed  and  assured  unto  such 
heirs  of  my  child  or  children  in  equal 
shares  as  they  shall  severally  and  respec- 
tively attain  the  age  of  twenty -one  years, 
or  be  married,  and  to  their  several  and  re- 
spective heirs  and  assigns  forever/'  it  ws§ 
held  that  the  rule  in  Shelley's  Case  would 
not  operate  to  vest  the  reversion  in  the 
daughter,  for  one  reason,  because  it  was  ao 
executory  devise.  Foxwell  v.  Van  Gmtten. 
78  L.  T.  N.  S.  231. 

But  a  devise  to  testator's  son  after  the 
death  of  testator's  wife  of  certain  r^al 
estate  for  life,  the  will  providing  that  after 
his  death  it  was  "then  to  descend  to  hi? 
heirs,"  is  not  an  executory  devise,  so  as  to 
prevent  the  operation  of  the  rule.  Chippy 
v.  Hall,  supra. 

«  Re  White,  L.  R.  7  Ch.  Div.  201. 

S  The  leading  principle  of  the  rule  is  that 
the  limitation  must  not  be  to  an  individual 
or  individuals  of  the  family  of  the  per^r: 
to  whom  the  life  estate  is  given,  as  a  &<»ii. 
sons,  or  children,  but  must  be  to  his  Leirt^ 
general  or  special,  and  so  extend  to  an>i 
comprise  the  whole  line  of  dec«rihi-i 
heirs  as  a  class  or  denomination  of  persons 
to  take  in  succession,  as  that  the  person  who 
takes  after  the  tenant  for  life,  whoever  he 
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ift  which  case  they  are  considered  to  take 
br  descent.* 

It  has  been  pointed  out  that  it  should  be 
rarefully  noted  that,  in  searching  for  the 
intention  of  the  donor  or  testator,  the  in- 
quiry is  not  whether  the  remaindermen  are 
the  persons  who  would  have  been  heirs,  had 
the  fee  been  limited  directly  to  the  ancestor. 
The  thing  sought  for  is  not  the  persons  who 
are  directed  to  take  the  remainder,  but 
the  character  in  which  the  donor  intended 
they  should  take,  and  in  very  ndany  cases 
in  which  the  question   whether   the   rule 


was  applicable  has  arisen,  the  difficulty 
has  been  in  determining  whether  the  in- 
tention was  that  the  remaindermen  should 
take  as  heirs  of  the  first  taker,  or, 
originally,  as  the  stock  of  a  new  in- 
heritance; the  effort  in  almost  all  of  them 
has  been  to  show  that  the  words  "heirs"  or 
"heirs  of  the  body"  were  not  used  in  their 
technical  sense  as  expressive  of  the  nature 
and  extent  of  the  devise  and  its  descent,  but 
as  a  desoriptio  peraonarumy  designatory  of 
individuals.  ^ 


may  be,  must  be  one  who  indiscriminately 
answers  the  relative  description  of  heir 
rr^neral  or  special,  as  the  case  may  be,  of 
the  ancestor  referred  to,  and  who  takes  eo 
nomine  or  technically  in  that  character 
only;  and  that  there  must  be  nothing  in  the 
limitation  to .  restrain  the  operation  of  it 
to  the  person  so  first  taking  or  his  represen- 
tatives as  such,  but  that  it  must  reach  to 
and  equally  comprehend  all  other  persons 
successively  answering  the  same  relative 
description,  and  entitle  them  to  take  under 
it  €0  nomine  and  by  virtue  only  of  such  re- 
lation to  the  ancestor.  Lyles  v.  Digges,  6 
Harr.  &  J.  364,  14  Am.  Bee.  281. 

The  rule  does  not  apply  where  it  un- 
equivocally appears  that  persons  who  are  to 
take  are  not  to  take  as  heirs  of  the  grantees 
r>r  de\isee8.  Earnhart  v.  Earnhart,  127  Ind. 
397,  22  Am.  St.  Rep.  652,  26  N.  E.  896. 

They  who  take  m  remainder  must  take 
in  the  quality  of  heirs,  according  to  the 
course  of  descent  established  by  law.  Perry 
r.  Hackney,  142  N.  C.  368,  115  Am.  St. 
Hep.  741,  55  S.  E.  289,  9  A.  &  E.  Ann.  Cas. 
244. 

In  order  to  bring  the  rule  into  operation, 
the  limitation  must  be  to  the  heirs  as  heirs 
of  the  firs't  taker.  Faison  v.  Odom,  144  N. 
C.  107,  56  S.  E.  793. 

The  inheritance  in  the  remainder  must  be 
given  to  the  heirs  of  the  grantee  or  devisee 
of  the  estate  for  life  as  heirs,  or  the  rule 
has  no  applicability  to  the  case.  Guthrie's 
Appeal,  37  Pa,  9. 

*  Perry  v.  Hackney,  supra. 

If  the  estate  for  life  created  in  the  dev- 
isee or  donee  is  limited  precisely  as  it 
^»(»uld  descend  at  law,  the  rule  vests  the 
entire  fee  in  the  first  devisee  or  donee. 
King  V.  Beck,  15  Ohio,  559. 

The  rule  applies  when  the  same  persons 
will  take  the  same  estate,  whether  they 
take  by  descent  or  purchase,  in  which  case 
they  are  made  to  take  by  descent;  but  when 
tite  persons  taking  by  purchase  would  be 
dilTerent,  or  have  different  estates  then 
tiicy  would  take  by  descent  from  the  first 
taker,  the  rule  does  not  apply,  and  the  first 
taker  is  confined  to  an  estate  for  life,  and 
the  heirs,  heirs  of  the  body,  etc.,  take  as 
purchasers,  Tyson  v.  Sinclair,  138  N.  C. 
23.  50  S.  £.  450,  3  A.  &  E.  Ann.  Cas.  397. 

The  rule  applies  only  when  the  same 
pfTaons  may  take  the  same  estate,  whether 
iher  take  by  descent  or  purchase,  in  which 
?aae  they  are  made  to  take  by  descent,  as 
»L.R.A.(N.S.) 


it  is  more  favorable '  to  the  donee,  to  tlie 
feudal  incidents  of  seigniories,  to  the  rights 
of  creditors,  and  for  other  reasons,  that  the 
first  taker  should  have  an  estate  of  inher- 
itance; but  when  the  persons  taking  by  pur- 
chase would  be  different,  or  have  other 
estates  than  they  would  take  by  descent 
from  the  first  taker,  the  rule  does  not  apply, 
and  the  first  taker  is  confined  to  an  estate 
for  life,  and  the  "heirs,"  "heirs  of  the  body," 
or  "issue"  in  a  will,  will  take  as  pur- 
chasers. Wool  V.  Fleetwood,  136  N.  C. 
460,  67  L.K.A.  444,  48  S.  E.  785. 

Any  form  of  words  sufficient  to  snow 
that  the  remainder  is  to  go  to  those  whom 
the  law  points* out  as  the  general  or  lineal 
heirs  of  the  first  taker  will  be  sufficient, 
unless  it  be  perfectly  clear  that  such  lieirs 
are  selected  on  their  own  account,  and  not 
simply  as  heirs  of  the  first  taker.  Price  v. 
Taylor,  28  Pa.  102,  70  Am.  Dec.  105. 

ft  Guthrie's  Appeal,  supra. 

To  bring  a  devise  within  the  rule  in 
Shelley's  Case,  the  limitation  must  be  to 
the  heirs  in  fee  or  in  tail,  as  a  nomen 
collectivum  for  the  whole  line  of  inheritable 
blood.  When  the  ancestor  annexes  words  of 
explanation  to  "heirs"  or  "heirs  of  the 
body,"  as  ".to  heirs  now  living,"  etc.,  using 
the  term  as  a  mere  descriptio  personarum, 
or  for  the  specific  designation  of  individuals, 
a  new  inheritance  is  thereby  grafted  upon 
the  heirs  to  whom  the  estate  is  given,  and 
they  will  be  assumed  to  take  as  purchasers. 
McCann  v.  McCann,  197  Pa.  452,  80  Am. 
St.  Rep.  846,  47  Atl.  743. 

The  single  inquiry  in  all  cases  is  this: 
Did  the  party  using  the  words  have  in  his 
contemplation  and  purpose,  and  therefore 
indicate  by  the  words  used,  all  those  in- 
definite successions  proceeding  from  the 
body  of  the  first  taker,  whensoever  exist- 
ing, to  whom  the  terms  apply,  "the  whole 
•line  of  inheritable  succession,"  to  "all  the 
issue  of  every  generation  to  come?"  Or  did 
he  thereby  only  designate  a  particular  in- 
dividual or  class  of  individuals,  as,  for  ex- 
ample, all  in  a  certain  degree  of  relationship 
to  the  first  taker,  or  all  in  existence  at  a 
particular  period?  Markley  y.  Singletary, 
11  Rich.  Eq.  393. 

The  words  of  limitation  must  include  the 
whole  line  of  heirs.  If,  then,  it  can  be 
shown  by  the  context  that  the  words  "issue" 
or  "heirs  of  the  body"  cannot  mean  the 
whole  line  of  heirs,  and  must  mean  some- 
thing else  and  something  definite,  the  rule 
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SOj  the  rule  does  not  apply  to  a  limita- 
tion after  a  life  estate  to  the  life  tenant's 
next  or  nearest  male  heirs,  since,  as  before 
stated,  to  bring  a  devise  within  the  rule  the 
limitation  in  remainder  must  be  to  the  heirs 
in  fee  or  in  tail  as  a  nomen  collectivum,  for 
the  whole  line  of  inheritable  blood.  When 
the  testator  annexes  words  of  explanation 
to  'Tieirs  or  heirs  of  the  body,"  as,  "to  heirs 
now  living,"  using  the  term  as  a  mere  de- 
acriptio  personarum,  or  for  the  specific 
designation  of  individuals,  a  new  inheritance 
is  thereby  grafted  upon  the  heirs  to  whom 
the  estate  is  given. «   . 


/.  Necessity  as  to  use  of  tpord  'Igeirs," 

In  the  statement  of  the  rule  in  the  argu- 
ment in  Shelley's  Case  the  words  of  limita- 
tion used  are  "heirs"  or  **heir8  of  the  bod  v." 

• 

To  bring  the  rule  into  operation,  howexer, 
it  is  not  necessary  always  to  use  such  ivord^. 
Equivalent  expressions  will  do.  When  tli*' 
statement  is  made  that  the  word  ^heirs** 
must  be  used,  what  is  meant  is  that  the 
word  "heirs"  or  equivalent  words  are  neces- 
sary. 7 

Other  expressions  deemed  equal  in  effect 
with  the  words  "heirs  of  the  bodv"  such 


does  not  apply  at  all.    Re  Keane  [1003]  Ir. 
Ch.  216. 

In  all  cases  where  the  limitation  is  of 
an  estate  of  freeliold  to  a  man,  and  after- 
wards to  the  heirs  of  his  body,  whether 
general  or  special,  so  as  to  give  it  to  the 
heirs  as  a  denomination  or  class,  the  heirs 
shall  be  in  by  purchase,  and  not  by  descent. 
Jones  v.  Morgan,  1  Bro.  Ch.  206.  Lord 
Thurlow  said  that,  by  all  the  cases  where  an 
estate  is  so  given  that  after  the  limitation 
to  the  first  taker  it  is  to  go  to  every  person 
who  can  claim  as  heir  to  the  first  taker, 
the  word  "heirs"  must  be  a  word  of  limi- 
tation. 

Where  a  limitation  was  in  trust  after  a 
life  estate,  for  the  use  of  such  persons  as 
would  be  entitled  to  the  same  by  the  laws 
of  the  commonwealth  of  Pennsylvania,  if 
the  life  tenant  had  survived  her  mother  and 
husband,  if  any  she  might  have,  and  had 
died  intestate,  seised  and  possessed  of  the 
premises,  and  in  respect  to  such  estate  and 
estates  as  such  person  or  persons  would  in 
such  case  be  entitled  to  bv  the  laws  afore- 
said,  it  was  held  that  the  rule  in  Shellev's 
Case  did  not  apply,  since  the  limitation 
was  to  some  onlv  of  those  who  would  take 
under  the  intestate  law,  the  mother  and 
husband  having  been  expressly  excluded. 
It  was  also  held  to  be  immaterial  that  the 
husband  and  mother  were  both  dead.  Kuntz- 
leman's  Estate,  136  Pa.  142,  20  Am.  St. 
Rep.  909,  20  Atl.  645. 

Where  the  grant  is  to  a  woman  and  the 
heirs  of  her  body  begotten  by  her  present 
husband,  it  was  held  that  the  rule  in  Shel- 
ley's Case  did  not  apply,  since  the  rule  is 
applicable  only  to  cases  where  there  is  a 
grant  of  a  particular  estate  to  the  grantee 
with  remainder  over  to  a  class  of  persons 
designated.  Pier  son  v.  Lane,  60  Iowa,  60, 
14  N.  W.  90. 

6  Jones  V.  Jones,  201  Pa.  548,  51  Atl. 
362.    See  infra,  XIV. 

Where,  after  the  devise  of  a  life  estate, 
the  property  was  devised  in  fee  simple  to 
the  persons  who  would  have  inherited  the 
same  from  the  life  tenant,  had  he  owned  the 
same  in  fee  simple  at  tlie  time  of  his 
death,  and  it  was  specified  that  the  pro- 
visions of  thti  will  should  vest  in  the  life 
tenant  only  a  life  estate,  it  was  held  that 
the  rule  in  Shelley's  Case  did  not  apply,  the 
words  used  in  making  disposition  of  the 
remainder  being  words  of  purchase,  de- 
29  L.lv.A.(^.S.) 


scriptive  of  the  persons  to  whom  the  fee  wa^ 
devised.  Earnhart  v.  Eamhart,  127  Ind. 
397,  22  Am.  St.  Rep.  652,  26  N.  E.  895. 

Mr.  Fearne,  in  his  essay  on  Continpent 
Remainders  and  Executory  Devises,  declarps 
that  if  a  case  falls  within  either  of  tb«: 
two  following  propositions,  it  is  within  tfa« 
rule  in  Shelley's  Case;  but  if  within  neither 
proposition,  it  is  not:  First,  "That  the 
person  to  claim  the  inheritance  after  the 
ancestor  is  to  claim  as  heir,  etc.,  that  is.  ec 
nomine  and  under  that  description,  whoever 
such  person  may  be."  Second,  "That  tli? 
effect  of  the  limitation  is  not  conffned  to  tW 
person  so  first  claiming  or  his  representa- 
tives as  such  of  any  description,  but  directtni 
equally  through  all  other  persons  succes- 
sively answering  the  same  relative  descrip- 
tion of  heirship,  general  or  special,  to  th? 
ancestor  referred  to,  and  entitling  them 
eo  nomine  or  in  that  character  only."  Tie 
first  of  the  propositions  excludes  from  ti.r- 
rule  all  those  cases,  among  others,  "where- 
in, on  account  of  words  subjoined,  the  per- 
sons to  take  cannot  take  as  heirs  or  by 
virtue  of  that  description,  by  reason  of  the 
distributive  direction  amongst  saveral  not 
constituting  an  heir,  or  as  tenants  in  e^^tm- 
mon,  or  in  some  other  mode  irreconcilabie 
with  the  course  of  a  descent."  Vol.  1,  p. 
197.  The  latter  of  the  propositions  exclu<lef. 
among  others,  those  cases  wherein  *^he 
words  of  limitation  superadded  to  the 
word  'heirs,*  etc.,  denote  a  different  species 
of  heirs  from  that  described  by  the  fir^t 
words,  as  in  the  case  put  by  Anderson,  in 
Shellev's  Case."  Tucker  v.  Adams,  14  Ga. 
548. 

7  The  word  "heirs"  is  essential  to  justify 
the  application  of  the  rule,  just  as  it  wa^ 
at  common  law  to  create  an  estate  in  fee 
simple.  Brown  v.  Brown,  125  Iowa,  21  ^. 
67  L.R.A.  629,  101  N.  W.  81. 

The  word  ** heirs"  is  essential  to  justify 
the  application  of  the  rule  in  Shelley'^ 
Case.  Kesterson  v.  Bailey,  35  Tex.  Civ. 
App.  235,  80  S.-  W.  97. 

The  word  "heirs"  implies  legitimacy  and 
a  capability  of  taking  by  inheritance.  Hent-e 
the  rule  does  not  apply  unless  the  won! 
"heirs"  is  used  in  the  instrument.  Hender- 
son V.  Henderson,  64  Md.  185,  1  Atl.  72. 

In  Van  Grutten  v.  Foxwell,  77  L.  T.  X.  S, 
170,  Lord  Macnaghten  says  that  any  ex- 
pression which  imports  the  whole  succes- 
sion of  inheritable  blood  has  the  same  ef< 
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u  *'issue  of  the  body/'  and  "men  children 
of  the  body/'  have  also  been  construed  to 
enlarge  the  estate  for  life  into  an  estate 
tail,  s  Any  form  of  words  sufficient  to  show 
that  the  remainder  is  to  go  to  those  whom 
the  law  points  out  as  the  general  or  lineal 
heirs  of  the  first  taker  will  enlarge  the  es- 
tate  for  the  life  of  the  first  taker  to  an  es- 
tate in  fee,  by  implication.  ^ 


When  an  ancestor,  however,  uses  other 
words  than  "heirs"  or  "issue/*  or  uses  those 
words  in  connection  with  others  in  such 
manner  as  to  show  that  he  meant  that  the 
remainder  should  vest  by  way  of  purchase, 
and  not  by  descent,  then  the  rule  does  not 
apply,  and  the  first  taker  has  only  an  es- 
tate for  life;  as,  for  instance,  if  he  couples 
the  word  "heirs"  or  "issue"  with  children 


feet  in  bringing  the  rule  into  operation  as 
the  word  "heirs,"  though,  perhaps,  it  was 
not  so  always. 

But  ultimate  limitation  in  a  deed  after 
a  life  estate,  to  such  person  or  persons  as 
would  be  entitled  to  take  an  estate  in  fee 
by  descent  from  the  line  of  the  grantee, 
waa  held  not  such  a  one  as  will,  by  force  of 
the  rule  in  Shelley's  Case,  unite  with  the 
previous  life  estate  limited  to  the  life  of 
the  jE^antee,  and  thus  vest  in  her  a  fee- 
simple  estate,  since,  in  order  to  invest  a 
party  with  a  fee-simple  estate  by  deed,  it 
is  necessary  that  the  word  "heirs"  should  be 
.•ni|>luve<I  in  the  limitation.  Handy  v.  Mc- 
Kim,  f»4  Md.  560,  4  Atl.  125. 

«  Smith  V.  Chapman,  1  Hen.  &  M.  240. 

By  an  easy  transition,  this  rule  was  made 
in  Kngland  to  cover  another  class  of  cases, 
a«  where  the  devise  was  to  A  for  his  life  and 
after  his  death  to  his  issue,  and  then  over. 
This  was  adjudged  to  be  a  descendible  es- 
tate, and,  by  the  rule  in  Shelley's  Case, 
the  whole  estate  was  in  the  first  taker  for 
life,  and  then  in  his  heirs  as  tenants  in 
tail,  with  remainder  over.  Buist  v.  Dawes, 
4  Rich.   £q.  423. 

A  devise  to  a  son  and  daughter  without 
any  words  of  inheritance  would,  of  course, 
not  be  within  the  rule  in  Shelley's  Case. 
Bowlin  V.  White,  244  111.  623,  91  N.  E. 
65H. 

»  Yamall's  Appeal,  70  Pa.  335.  The  court 
said  that  if  the  body  of  persons  described 
c-onstituted  m  fact  the  heirs  of  the  life 
tenant,  and  represented  only  a  line  of  de- 
scent, and  not  specially  designated  per- 
sons, the  devisee  for  life  became  the  stock 
or  source  of  the  descent,  and  by  analogy 
to  the  rule  in  Shelley's  Case,  or  perhaps  it 
were  better  to  say,  from  necessity,  he  took 
the  inheritance.  The  remainder  having  been 
limited  to  his  heirs,  he  necessarily  became 
the  siirps  or  root  of  a  line  of  unknown 
persons,  not  individuated  by  the  will,  yet 
dependent  on  him  as  their  source.  They 
i«prang  Into  recognition  only  at  his  death, 
for  nemo  est  hcerea  viventia.  In  other 
words,  they  come  at  the  bidding  of  the  law, 
and  not  of  the  testator,  who  merely  adopted 
them  as  the  law  turned  them  up  in  the  fur- 
row of  descent. 

In  Zane  v.  Weintz,  65  N.  J.  Eq.  214,  55 
Atl.  641,  it  is  said  that,  where  an  estate  is 
devised  to  a  woman  for  life,  and  in  the 
same  instrument  there  is  a  gift  over  after 
her  death  "to  such  person  or  persons  as 
would  by  law  inherit  the- same  if  she  had 
an  estate  therein  in  fee  simple/'  if  the 
testatrix  intended  the  remaindermen  to 
take  aa  descendants  from  the  life  tenant, 
then  the  rule  in  Shelley's  Case  at  common 
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law  would  apply,  and  the  devise  would  ^be 
held  to  vest  a  fee-simple  estate  in  the  life 
tenant.  If,  in  defining  the  qualifications 
of  the  remaindermen,  the  testatrix  intended 
to  describe  and  point  out  persons  who  were 
to  take  by  direct  gift  from  herself,  then  the 
rule  would  not  apply,  and  the  life  tenant 
would  be  held  to  take  only  a  life  estate. 

A  devise  to  testator's  cousin  in  trust  for 
the  sole  and  separate  use  of  the  cousin,  the 
property  not  to  be  liable  in  any  manner  for 
the  debts,  or  subject  to  the  control,  of  tlie 
devisee's  husband,  with  a  power  of  appoint- 
ment to  the  devisee,  and,  for  want  oi  such 
appointment,  to  such  person  or  persons  as 
would  be  entitled  thereto  in  ease  the  devisee 
had  died  seised  and  possessed  of  the  same 
in  her  own  right  absolutely,  was  held  to 
pass  the  fee.  Norris  v.  Rawle,  16  W.  N.  C. 
240. 

In  Re  Willis,  25  R.  I.  332,  55  Atl.  889, 
it  was  held  that,  in  the  absence  of  statute, 
a  limitation  after  a  life  estate  to  the  next 
of  kin  of  the  life  tenant  was  equivalent  to  a 
limitation  to  the  heirs.  The  court  said  that 
it  is  well  settled  that  no  particular  terms 
are  necessary  to  pass  a  fee  in  cases  of  this 
sort,  but  that  any  words  which  are  of 
similar  import  to  ''heirs  and  assigns"  may 
have  this  effect. 

In  Re  Buckton  [1907]  2  Ch.  406,  where 
property  was  devised  to  trustees  for  the  use 
of  testator's  eldest  son.  A,  to  permit  him 
during  his  life  to  occupy  the  property  or 
receive  the  rents  arising  therefrom,  and 
after  his  death  to  permit  B,  the  eldest 
son  of  A,  to  occupy  or  receive  the  rents  of 
the  same  during  his  life,  "and  then  to  his 
sons  and  their  sons  in  succession,"  and  in 
default  thereof  to  the  second  son  of  A  and 
his  sons  in  succession,  it  was  held  that  B, 
the  eldest  son  of  A  was  entitled  to  an  es- 
tate in  tail  male  in  possession  of  the  prop- 
erty, it  being  considered  that  the  testator 
had  imported  the  whole  succession  of  inheri- 
table blood  in  the  male  line  by  the  phrase, 
"his  son  and  their  sons  in  succession/' 

When  a  testator  uses  words  intended  to 
designate  an  entire  line  of  descent,  either 
lineal,  or  lineal  and  collateral,  as  an  ulti- 
mate limitation  of  a  trust,  the  periphrasis 
will  be  considered  as  equivalent  to  the 
words  "heirs  of  the  body"  or  "heirs,"  as  the 
case  may  be,  and  will  afford  a  ground  for 
the  coalescing  of  the  life  estate  and  the 
remainder,  if  of  the  same  quality,  thus 
creating  a  fee  tail  or  a  fee  in  analogy  to  the 
rule  in  Shelley's  Case.  Williams's  Appeal, 
83  Pa.  377. 

But  in  Loving  v.  Hunter,  8  Yerg.  4,  aa 
the  rule  was  said  to  be  purely  technical,  by 
which  a  particular  meaning  is  affixed  to 
certain  words,  in  so  much  as  to  control  the 
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in  such  manner  as  to  indicate  that  the  re- 
maindermen shall  take  as  children,  and  not 
as  heirs  or  issue.  ^^ 

It  has  been  said  that  a  condition  some- 
times prescribed  to  avoid  the  operation  of 
the  rule  is  *^that  the  grantor  or  donor  shall 
abstain  from  the  use  of  the  word  'heirs/  and 
adopt  some,  in  most  cases,  practically  equiv- 
alent expressions,  such  as  'issue,'  or  'chil- 
dren,' or  'descendants,'  or  'next  of  kin,'  sup- 
plemented with  more  or  less  circumlocutory 
phraseology."  11  But  it  is  not  true  that,  to 
avoid  the  rule,  "equivalent  expressions" 
must  be  used;  on  the  contrary  words  must 
be  employed  which  clearly  show  that  the 
heirs  of  the  life  tenant  are  not  intended  to 


take  in  the  quality  of  heirs.     That  iv  all. 
No  circumlocutory  phraseology  is  necessarr. 

g.  Necessity   as   to   conveyance   of  in- 
heritance to  heirs. 

The  rule  dbea  not  apply  when  no  estate 
of  inheritance  is  given  to  the  heirs.  U 

h>  Necessity  that  remainder  he  given  to 
heirs  of  person  taJcing  particular  es- 
tate, 

■ 

It  is  requisite,  of  course,  in  order  that 
the  life  estate  may  be  enlarged  to  a  fee,  that 
the  limitation  of  the  remainder  be  to  the 
heirs  of  the  life  tenant,  is  If  a  man  by  his 
will  gives  an  estate  to  the  deviBee  for  life 
with  a  •  remainder  over  to   his  own   heirs. 


intention,  it  will  be  left,  in  its  application, 
to  the  particular  case;  and  where  other 
words  are  used,  the  intention  should  prevail. 

loPeirce  v.  Hubbard,  10  Pa.  Co.  Ct.  63, 
affirmed  in  152  Pa.  18,  25  Atl.  231.  See 
infra,  XIV. 

"Albin  V.  Parmele,  70  Neb.  740,  98  N. 
W.  29,  99  N.  W.  646. 

i«  Van  Grutten  v.  Foxwell,  77  L.  T.  N.  S. 
170. 

"Common  sense  will  here  tell  us,"  says 
Sir  William  Blackstone,  "that  when  no 
estate  of  inheritance  is  devised  to  the  heir 
male  of  the  body,  he  cannot  take  by  descent 
as  heir."  Perrin  v.  Blake,  Margrave's  Law 
Tracts,  506. 

WThe  rule  in  Shelley's  Case  applies  only 
to  a  limitation  of  a  remainder  to  the  heirs 
or  heirs  of  the  body  of  the  first  taker. 
Cushney  v.  Henry,  4  Paige,  346;  Hennessy 
V.  Patterson,  85  N.  Y.  91. 

To  bring  a  case  within  the  rule,  the  limi- 
tation must  be  to  the  heirs  or  heirs  of  the 
body  of  the  person  taking  the  freehold. 
Nelson  v.  Davis,  35  Ind.  474. 

A  limitation  over  after  the  life  estate  must 
be  to  the  heirs  or  issue  of  the  life  tenant. 
Where  the  limitation  over  is  to  the  life 
tenant  himself  in  fee  simple  in  the  event 
of  his  having  issue,  the  rule  does  not  apply. 
Clagett  v.  Worthington,  3  Gill,  83. 

The  rule  in  Shelley's  Case  does  not  prevail 
where  the  precedent  estate  was  not  given 
to  the  ancestor,  but  to  someone  else.  In 
such  cases  the  fee  vests  in  the  heir,  as  it 
would  have  done  in  all  cases  in  devises  for 
life  and  then  over  to.  heirs,  but  for  the 
intervention  of  that  rule.  Campbell  v. 
Rawdon,  18  N.  Y.  412. 

To  create  an  estate  tail  under  the  rule  in 
Shelley's  Case,  it  is  essential  that  the  limi- 
tation to  the  heirs  of  the  body  should  be  to 
the  heirs  of  the  body  of  the  ancestor  who 
takes  the  particular  estate,  and  to  the 
heirs  of  the  body  of  that  ancestor  alone. 

It  is  not  enough  that  the  limitation 
should  be  to  the  heirs  of  the  person  havinf> 
the  particular  estate,  and  of  another  who 
might  have  conmion  heirs  of  their  bodies. 
Hence,  where  the  estate  is  limited  to  the 
wife  for  life,  remainder  to  the  heirs  of  the 
Iwdies  of  husband  and  wife,  the  freehold 
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being  in  the  wife  alone,  the  limitation  over 
is  held  to  be  a  remainder,  and  the  heirs  take 
as  purchasers  per  formam  </ont,  and  not  by 
descent.  Mudge  v.  Hammill,  21  R.  L  2S3, 
79  Am.  St.  Rep.  802,  43  Atl.  544. 

In  Smith  y.  Collins,  90  Ga.  411,  17  S.  £. 
1013,  a  grant  in  trust  for  the  benefit  of  a 
woman  for  life,  at  her  death  to  vest  in  the 
children  born  of  her  body,  and  to  them  and 
their  heirs  forever,  but  providing,  in  the 
event  of  her  death  without  any  children  so 
born,  or  if  her  child  or  children  should  all 
die  intestate  w^ithout  issue  after  her  death, 
that  the  said  property  be  sold,  etc.,  the 
limitation  "to  them  and  their  heirs  forever,'* 
was  held  not  to  create  an  estate  tail  in  the 
life  tenant,  since  it  is  an  indis]>en sable  part 
of  the  rule  in  Shelley's  Case  that  the  heirs 
designated  to  take  the  inheritance  shall 
be  the  heirs  general  or  sjpecial  of  the  same 
person  to  whom  the  freehold  estate  is  con* 
veyed. 

Where  the  limitation,  after  a  life  estate 
to  the  wife,  was  to  the  heirs  of  the  wife's 
body  to  be  by  the  husband  begotten,  it  was 
held  that  these  terms  did  not  designate 
the.  common  heirs  of  their  two  bodied,  but 
the  heirs  of  the  wife's  body  alone,  and  that 
therefore  the  heirs  in  whose  favor  the  ul- 
timate estate  was  limited  were  tliose  of 
the  same  person  to  whom  the  preceding 
estate  for  life  was  limited,  and  to  none 
others,  the  conveyance  being  as  exactly 
within  the  rule  in  Shelley's  Case  as  it  was 
possible  for  any  conveyance  to  be.  Wayne  v. 
Lawrence,  58  Ga.  15. 

The  rule  does  not  apply  to  a  grant  of  an 
estate  to  a  woman  and  her  children  for  life, 
with  remainder  to  her  heirs,  since  the  re- 
mainder is  not  to  the  heirs  of  the  same 
persons  to  \^hom  the  life  estate  is  given,  but 
only  to  the  heirs  of  the  woman.  Shaw  t. 
Robinson,  42  S.  C.  342,  20  S.  E.  161. 

Where  a  deed  conferred  upon  the  hus- 
band all  the  rights  and  profits  in  the  prop- 
erty of  his  wife  during  their  lives,  and 
upon  their  deaths  the  property  was 
conveyed  to  the  heirs  of  the  body  of  the 
wife  then  living,  it  was  held  that  the 
rule  in  Shelley's  Case  had  no  application  by 
way  of  enlarging  the  first  estate,  since  that 
rule  applies  only  to  enlarge  the  estate  of 
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they  do  not  take  as  remaindermen  by  the 
will,  but  by  descent,  as  reversioners  and 
heirs;  that  being  regarded  as  the  better 
title.  24  But  the  doctrine  that^  to  bring  a 
case  within  the  rule,  the  limitation  over 
must  be  to  the  heirs  of  the  first  taker,  does 
not  mean  that  where  there  are  two  life  im- 
tates,  the  limitation  must  be  to  the  heirs 
of  the  first  life  tenant,  i*  So  the  rule  ap- 
plies to  a  devise  to  a  son  for  life  after  the 
death  of  the  testator's  wife,  with  remainder 
to  the  heirs  of  the  son. 

i.  Effect  of  limitation  to  heirs  of  life 
tenant  and  heirs  of  others. 

The  operation  of  the  rule  may  be  defeated 
by  a  limitation  to  the  heirs  of  the  life  ten- 
ant and  to  other  heirs.  ^^ 


j.  Effect  of  limitation  to  heirs  or  issue 
in  the  singular  num,her» 

*The  rule  in  Shelley's  Case  applies  in 
terms  where  the  word  used  is  **heirs"  in  the 
plural,  vt  But  the  rule  also  applies  where 
the  word  "heir"  is  used,  if  there  are  no  su- 
peradded words  of  limitation.  This  seems 
to  be  the  distinction  between  the  cases  in 
which  the  rule  is  applied  and  in  which  it 
is  not;  where  words  of  limitation  are  in 
the  singular,  the  superadded  words  of  limi- 
tation are  generally  held  to  take  the  grant 
or  devise  out  of  the  operation  of  the  rule,  u 
because  they  indicate  that  a  particular  heir 
is  meant,  from  whom  a  new  inheritance  is 
to  spring;  where  there  are  no  superadded 
words,  the  rule  applies. 

In  Archer's  Case,  the  leading  one  on  this 


the  ancestor  whose  heirs  generally  or  the 
)i<?irs  of  whose  body  are  the  subjects  of  the 
/imitation,  and  who  can  take  by  descent 
from  him,  and  do  not  therefore  take  as 
purchasers  under  the  fee.  Williamson  v. 
Mason,  23  Ala.  488. 

As  to  the  rule  that  the  remainder  must 
t>e  to  heirs  of  the  person  taking  particular 
estate,  see  also  Bails  v.  Davis. 

14  Robinson  v.  Blankenship,  116  Tenn. 
394,  92  S.  W.  854. 

A  devise  of  certain  lands  to  a  testator's 
F^ns  for  life,  and  on  their  death  to  his 
iiaijprhters  for  life,  and  then  to  the  testator's 
ieirs  forever,  was  held  not  within  the  rule 
n  Shelley's  Case,  since  the  limitation,  to 
:ie  i9vithin  the  rule,  must  be  to  the  heirs 
>f  the  person  taking  the  particular  estate 
•nly,  and  not  to  the  heirs  of  any  other  person, 
:he'  testator  by  this  devise  not  giving  the 
ands  at  the  death  of  the  daughters  to  their 
icirs,  OT  to  the  heirs  of  his  sons,  to  whom 
:tie  preceding  life  estates  were  devised, 
fut  fi^iving  them  to  his  own  heirs  in  fee 
(imple.  Doe  «z  dem.  Wright  v.  Gooden,  6 
louBt.    (Del.)  397. 

A  devise  to  daughters  of  the  testator, 
heir  heirs  and  assigns,  providing  that,  if 
he  daughters  should  die  leaving  no  sur- 
iT^n^  issue,  the  property  was  to  be  divided 
moTig  the  heirs  of  the  testator  according  to 
he  statutes  of  descent,  etc.,  was  held  not 
-ithin  the  rule,  for  one  reason,  because  the 
imitation  over  was  not  to  the  heirs  of  the 
au^hters,  but  to  the  heirs  of  the  testator. 
>t-\\  olf  V.  Middleton,  18  R.  I.  810,  31 
.  R.A.   146,  26  AtU  44,  31  Atl.  271. 

16  Chipps  V.  Hall,  23  W.  Va.  504. 

l«  In  Allgood  V.  Withers,  cited  in  2  Burr. 
lOT,  one  1.  A.  by  deed  conveyed  his  free- 
r>U1  land  to  trustees  and  their  heirs,  and 
10  leaseholds  to  trustees  and  their  execu- 
•  rs,  upon  trust  that  they  should  apply 
le  rents  and  the  benefits  of  redemption  tc> 
^i^.  for  life,  and  after  her  death  to  the 
sirs  of  the  body  of  the  said  H.  W.  and  of  I. 
_^  A.nd  of  H.  G.  and  M.  A.,  their  heirs,  execu- 
.n«,  and  assigns,  daring  the  continuance 
'  ^lie  estate  in  the  premises.  The  question 
f%  f*  whether  H.  W.  took  for  life  or  in  tail, 
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and  Lord  Talbot  held  that  she  took  an 
estate  for  life  and  that  the  heirs  took  as 
purchasers.  Mr.  Fearne,  on  Contingent 
Remainders,  p.  120,  says  that  we  may  ob- 
serve in  this  case  that  the  limitation  to  the 
heirs  of  the  body  of  H.  W.  was  blended  with 
that  to  the  heirs  of  the  body  of  several 
others,  Who  could  take  not  otherwise  than 
by  purchase,  and  that  there  were  words  of 
limitation,  not  only  to  the  heirs,  but  to  the 
assigns  of  all  the  said  heirs  of  the  body 
alike. 

The  rule  does  not  apply  to  a  devise  of 
lands  to  testator's  wife  for  life,  and  after 
her  death  to  his  sister,  her  or  her  heirs  to 
share  and  share  equally  with  the  heirs  of 
the  wife.    Mills  v.  Thome,  95  N.  C.  362. 

But  on  the  question  whether  the  estate  to 
the  heirs  and  the  estate  to  the  ancestor 
must  be  of  the  same  quantity,  see  Wabd 
V.  Todd. 

"Evans  v.  Evans   [1892]   2  Ch.  173. 

18  In  Clerk  v.  Day,  Cro.  Eliz.  pt.  1,  p.  313, 
there  was  a  devise  to  a  daughter  for  life, 
the  will  providing  that,  "if  she  marry  after 
my  death  and  have  heir  of  her  body,  then 
I  will  that  the  heir,  after  my  daughter's 
death,  shall  have  the  land,  and  to  the 
heirs  of  their  body  begotten;  and  if  my 
daughter  die  without  issue  of  her  body 
begotten,"  over.  The  question  was  whether 
this  was  an  estate  for  life  or  an  estate  tail 
in  the  daughter.  Two  of  the  judges  held 
that  the  daughter  had  but  an  estate  for  life, 
on  the  ground  that  such  an  estate  was 
limited  to  her  by  express  words;  but  the 
chief  justice  was  of  the  opinion  that  the 
estate  /was  limited  to  the  ancestor  and 
afterwards  limited  to  the  heir,  and  should 
execute  in  the  ancestor,  especially,  the 
words  being  if  she  had  any  heir  and  it  be- 
ing therefore  intended  that  any  heir  should 
have  it.  Mr.  Fearne,  on  Contingent  Re- 
mainders, 150,  says:  ''Now  here  we  observe 
the  limitation  was  to  the  heir  (lawfully 
begotten)  in  the  singular  number,  and 
words  of  limitation  were  grafted  thereon, . 
and,  indeed,  according  to  the  above  state 
of  the  case,  which  is  that  delivered  by 
'  Fitzgibbon,    as   taken    from   the    roll,    the 
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question,  the  devise  was  to  Robert  Archer, 
the  father,  for  his  life,  and  afterwards  ta 
the  next  heir  male  of  Robert,  and  to  the 
heirs  male  of  the  body  of  such  next  heir 


limitation  grafted  on  the  word  *heir'  was  in 
fee,  which  carries  the  case  still  further 
from  the  point;  for  the  limitation,  being 
to  the  heir  lawfully  begotten,  could  not 
give  the  fee  simple  to  the  ancestor,  an 
estate  tail  in  the  ancestor  could  not  have 
answered  the  superadded  words  of  limi- 
tation in  fee  to  the  heir.  This  use  of  the 
word  *heir,'  etc.,  in  the  singular  number, 
with  words  of  inheritance  in  fee  grafted 
thereon,  reduced  the  import  of  the  word 
'heir'  to  a  designation  of  such  issue  of  the 
daughter  as  should  be  her  heir,  and  made 
the  person  answering  that  description  the 
root  of  a  new  inheritance,  the  stock  of  a 
new  descent."  • 

In  Burnet  and  Coby,  1  Barnard,  K.  B. 
3G7,  the  question  was  what  estate  the  fol- 
lowing words  in  a  will  conveyed:  "I  de- 
vise my  lands  to  A  for  life,  and  after  his 
death  the  remainder  to  the  heirs  male  of  the 
body  of  A,  and  to  the  heirs  male  of  such 
issue  male."  The  chief  justice  was  of  the 
opinion  that  they  conveyed  an  estate  tail  to 
A,  and  said  that  the  settled  distinction 
was,  where  the  word  "heir"  is  in  the  singu- 
lar number  and  a  limitation  made  to  the 
isHue  of  such  heir,  the  word  "heir"  is  con- 
sidered as  a  word  of  purchase  and  a  de- 
Bcriptio  persona;;  but  wherever  the  word 
heirs  is  in  the  plural  number  and  a  limita- 
tion made  to  the  issue  of  such  heirs,  the 
word  "heirs"  is  considered  a  word  of 
descent,  and  not  of  purchase. 

In  Lilly  v.  Taylor,  Owen,  148,  M.,  seised 
of  certain  land,  devised  it  to  R.  L.  for  life, 
and  if  she  should  marry,  and  after  her 
death  if  she  should  have  any  heir  of  her 
body  lawfully  begotten,  the  land  was  de- 
vised to  that  heir  and  the  heirs  of  the  body 
of  such  heir,  and  in  default  of  such  issue, 
it  was  provided  that  the  land  should  revert 
to  the  devisor,  etc.,  and  the  question  was 
whether  the  husband  of  R.  L.  should  be 
tenant  by  the  curtesy  or  not,  that  is, 
whether  R.  L.  took  an  estate  tail  or  for 
life  only;  and  the  majority  of  the  judges 
agreed  that  it  was  an  estate  for  life. 

In  Willis  V.  Hiscox,  4  Myl.  &  C.  197, 
there  was  a  devise  to  trustees  in  fee,  upon 
trust,  after  certain  purposes  which  failed, 
to  pay  the  rents  of  certain  property  to 
testator's  daughter  A.  during  her  life,  and 
after  her  death  upon  trust  for  the  heir 
male  of  the  body  of  the  said  daughter,  and 
the  heirs,  executors,  and  administrators  of 
such  heir  male.  This  was  held  to  give  A.  a 
life  estate  only,  the  devise  to  A.  being  ex- 
pressly for  life,  and  after  her  death  to 
the  heir  male  of  the  body,  in  the  singular 
number*  with  words  of  limitation  to  the 
heirs  general  of  such  heir. 

The  rule  does  not  apply  to  a  devise  to  a 
daughter  for  her  sole  use  for  life,  and  after 
her  death  to  her  male  heir  named,  if  liv- 
ing at  her  death,  to  him  •  and  his  heirs  for- 
ever, otherwise  to  her  next  male  heir,  to 
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male,   and  it  was    held   that   the  ancestor 
took  only  an  estate  for  life.u 

It  seems  to  be  well  settled  that  the  word 
*Tieir"  is  within  the  rule,  there  being  no  au- 

him  and  his  heirs  and  aasigns  forever.    Dun- 
woodie  V.  Reed,  3  Serg.  &  R.  '435. 

W  1  Coke,  66b. 

In  Greaves  v.  Simpson,  10  Jur.  X.  S. 
609,  it  was  said  that  iu  Archer's  Case  tht^ir 
is  a  discrepancy  between  the  pleadings  auJ 
the  argument,  the  words  in  the  former  Ih-uij; 
"the  next  heir,"  whereas  the  judges  all 
refer  to  the  words  as  *'next  heir  male:'*  and 
it  may  be  that  either  in  copying  or  print- 
ing the  word  "male"  had  dropped  out.  and 
not  only  so,  but  in  the  leading  text-books 
the  case  is  cited  and  commented  on  as  a 
gift  to  thA  tenant  for  life,  the  words  in- 
grafted importing  precisely  the  same  es- 
tate. 

In  a  dissenting  opinion  in  Legate  v. 
Sewell,  1  P.  Wms.  87,  it  was  said  that  the 
reason  of  Archer's  Case  was  not  that  the 
devise  was  to  the  heir  male  of  the  tenant 
for  life,  in  the  singular  number  (for,  it  it 
had  gone  no  farther,  it  would  have  been  ax. 
estate  tail  executed,  the  word  *'heir'*  beln-r 
nomcn  collectivum,  and  the  same  with  lut 
word  "heirs"),  but  the  reason  w^hy  the  beir 
male  there  took  by  purchase  was  llecau^e 
the  estate  was  limited  over  to  the  heirs 
male  of  the  body  of  such  heir  male. 

In  Doe  ex  dem.  Brown  v.  Holme,  2  W.  Bl. 
777,  under  a  devise  to  testator's  son,  with 
impeachment  of  waste,  for  the  term  of  hi? 
natural    life,    and    after    his    death    to   tb«^ 
heirs  male  or  female  lawfully  to  be  begotten 
of  the  body  of  the  said  son  forever,  in  d^ 
fault  thereof  to  the  testator's  daughter  ar^d 
her  heirs,  to  raise  a  certain  sum,  and  thru 
to  return  to  the  heir  male  or  female  of  the 
son  and  to  his  or  her  heirs  forever,  the  s*.n 
suffered  a  common  recovery,  and  the  court 
decided  that  it  was  good  whether  this  wa> 
an  estate  tail  in  him  or  an  estate  for  life. 
In  a  note  to  this  case  it  is  said  that  the 
first  part  of  the  devise   to  a   son  for  life, 
and  after   his  death  to   the   heirs  male  or 
female  of  the  body  forever,  if  it  had  stoi-d 
alone  and  the  devise  had  ended  there,  would 
have  given  the  son  an  estate  tail,  as  fall- 
ing  directly    within    the    rule    in   Shelley's 
Case;   but  the  devise  in  the  principal  c&i^ 
went  on  to  charge  the  heirs  of  the  son  with 
the  payment  of  a  sum  of  money,  and,  in 
default,  the  premises  were  to  go  over  for  a 
time,  and  then  to  return  to  the  heir  male' 
or  female  of  the  e.^n   and   to  his  and  her 
heirs   forever.     Here    there    was   the   word 
"heir"  in  the  singular  number,  with  word< 
of  limitation  superadded,  so  that  the  heir 
would   take   a   fee   by   purchase,   the   word 
"heir  being  used  as  designatio  pcrtona,  the 
head  or  stock  of  the  new  descent,  accord- 
ing to  Archer's  Case. 

Where  property  was  conveyed  by  the 
grantor  to  the  use  of  himself  for  life,  re 
mainder  to  the  use  of  his  first  son  and  of 
the  heirs  male  of  his  body,  with  similar 
limitations  to  his  second,  third,  fourth, 
fifth,  and  sixth  sons,  remainder  to  the  right 
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peradded  words  to  indicate  that  it  is  not 
used  in  the  sense  of  heirs  M  Even  the  su- 
peradded word  "forever"  has  been  held  not 
to  affect  the  operation  of  the  rule,  si     And 


the  fact  that  the  limitation  is  to  the  "next 
heir  has  been  deemed  not  sufficient  to  make 
the  word  "heir"  a  word  of  purchase.  ••    So, 


heir  of  the  grantor  to  be  begotten  after  the 
sixth  son,  and  to  his  heirs  male,  the  re- 
mainder was  held  to  be  contingent,  because 
first  limited  distinctly  to  particular  sons, 
the  remainder  expressly  excluding  the  first 
six  sons,  therefore  being  essentially  differ- 
ent from  a  limitation  to  the  heirs  of  the 
body,  which  would  have  descended  to  the 
eldest  son  first.  Commenting  on  this  case, 
Mr.  Feame,  p.  161,  says  that  it  is  further 
observable  that  the  limitation  was  not  to 
the  heirs  in  the  plural,  but  to  the  right  heir 
in  the  siiiririiiar  number,  with  words  of  limi- 
tation superadded  as  in  Archer's  Case. 
Waker  and  Snowe,  Palmer,  Rep.  359. 

MIf  the  word  "heir"  in  the  singular  be 
used  in  a  devise,  as  "to  A  for  life,  with  re- 
mainder to  his  heir,"  the  rule  still  applies. 
However,  where  "heir"  in  the  singular  is 
used,  the  case  is  more  easily  taken  out  of 
the  rule.  The  addition  of  words  of  limita- 
tion, as  "and  the  heir  or  heirs  of  the  body 
of  that  heir,"  are  held  then  to  be  sufficient 
to  show  that  the  heir  is  persona  deaignata, 
Evans  ▼.  Evans  [1892]  2  Ch.  173. 

In  Richards  v.  Bergavenny,  2  Vern.  324, 
in  holding  that  where  a  house  and  furniture 
were  given  to  a  woman  and  such  heir  of  her 
body  as  should  be  living  at  her  death,  and, 
in  default  of  such,  remainder  over,  the 
woman  had  an  estate  tail  in  the  house  and 
an  absolute  property  in  the  furniture,  the 
C4»urt  said  that  a  devise  to  a  man  for 
life,  remainder  to  the  heir  of  his  body, 
though  in  the  singular  number,  or  to  the  is- 
sue of  his  body,  is  an  estate  tail;  but  if  the 
limitation  is,  as  in  Archer's  Case,  to  one 
for  life,  remainder  to  the  heir  of  his  body, 
in  the  singular  number,  and  to  the  heirs  of 
the  body  of  such  heir,  then  the  first  taker 
is  but  a  tenant  for  life. 

In  Warrick  v.  Warrick,  3  Atk.  291,  Lord 
Hardwicke  thought  a  limitation  in  a  settle- 
ment to  a  man  for  life  and  to  the  use  of 
the  heir  male  of  his  body,  in  the  singular 
number,  would  create  an  estate  tail  in  him. 
A  grant  to  a  trustee  to  make  title  to  a 
certain  person  for  life,  and  in  case  he  has 
issue,  to  make  title  to  his  heir,  will  not 
vest  the  fee  in  the  first  taker,  since  the  word 
"heir^  is  not  intended  to  denote  the  whole 
line  of  succession,  but  is  the  description  of 
an  individual  who  shall  be  a  point  from 
which  the  estate  shall  start.  Smith  v.  Proc- 
tor. 139  N.  C.  314,  2  L.R.A.(N.S.)  172,  51 
S.  E.  889. 

A  gift  of  land  to  testator's  son  for  life, 
and  after  his  death  to  his  heir  at  law.  cre- 
ates, by  the  operation  of  the  rule  in  Shelley's 
<*ase.  a  fee  simple  or  tail,  as  the  word 
**heir"  is  a  nomen  coUectivum,  and  carries 
the  fee.  Grant  v.  Squire,  2  Ont.  L.  Rep. 
131. 

But  in  Oarriepie  v.  Oliver,  8  B.  C.  89, 
it  was  held  that  in  a  devise  to  testator's 
um  for  the  term  of  his  natural  life,  and  at 
29  I^.R. A.  ( N.S. ) 


his  death  to  his  heir,  the  testator  might 
have  used  the  term  "heir"  in  a  restriSed 
sense,  so  as  to  make  the  rule  in  Shelley's 
Case  inapplicable. 

Win  Pawsy  v.  Lowdall,  Style,  249,  a 
man  seised  of  copyhold  lands  in  fee,  devis- 
able by  custom,  devised  them  to  his  son 
Richardson,  during  his  life,  and  afterwards 
to  the  heir  of  his  body  forever.  It  was  urged 
that  the  question  turned  upon  the  use  of 
the  word  "heir"  in  the  singular  and  the 
word  "forever."  It  was  held  that  the  son 
took  the  fee. 

Where  the  devise  was  to  testator's  young- 
er son  in  perpeiuum,  and  after  his  decease 
the  remainder  to  his  heir  male  in  per- 
petuunif  with  divers  like  remainders  in  the 
same  manner  limited  prommo  filio  senior i 
hwredi  masaieo  in  perpetuum,  it  was  held 
that  the  first  taker  took  an  estate  tail. 
Whiting  V.  Wilkins,  1  Bulstr.  219. 

But  where  property  was  devised  to  a  wife 
for  life,  and  it  was  provided  that  if  she 
should  have  an  heir  before  her  death,  the 
property  should  descend  to  her  said  heir 
forever,  it  was  held  that  the  word  "heir" 
was  used  in  the  sense  of  "child"  or  "chil- 
dren" of  the  wife.  Ramsay  v.  Joyce,  Mc- 
Mull.  Eq.  236,  37  Am.  Dec.  '550. 

For  effect  of  limitations  to  heir  in  the 
singular,  see  also  Shelley's  Case,  supra,  II. 

«In  O'Keefe  v.  Jones,  13  Ves.  Jr.  413, 
there  was  a  devise  in  trust  for  the  pay- 
ment of  debts  and  legacies,  after  which  it 
was  provided  that  the  premises  should  be 
delivered  to  the  testator's  son  J.  for  life 
only  in  no  wise  to  be  subject  to  his  debts, 
engagements,  or  encumbrances,  the  premises 
after  his  death  to  go  to  the  first  and  other 
sons  of  the  said  son  J.,  severally  and  re- 
spectively, in  tail  male,  with  remainder  to 
the  use  of  the  testator's  eldest  son,  W.,  for 
life,  with  remainder  to  his  first  and  other 
sons,  severally  and  respectively,  in  tail  male, 
with  remainder  to  the  use  of  the  testator's 
son  N.  for  life,  with  remainder  to  the  use 
of  the  first  and  other  sons  of  his  said  son 
N.,  severally  and  successively,  in  tail  mule, 
and,  in  default  of  such  issue,  then  to  the 
devisor's  next  heir  at  law.  The  question 
was  whether  the  limitation  to  the  next  heir 
at  law  was  a  limitation  of  the  reversion  the 
same  in  effect  as  a  limitation  to  his  "heirs," 
or  a  description  of  the  particular  person  as 
purchaser.  It  was  held  to  be  a  limitation  of 
the  reversion,  it  being  held  to  be  only  the 
common  limitation  to  the  testator's  own 
right  heirs. 

In  Burley's  Case,  43  Eliz.,  cited  in  1 
Vent.  230,  where  there  was  a  devise  to  A  for 
life,  remainder  to  the  next  heir  male,  and 
for  default  of  such  heir  male,  then  to  re- 
main, it  was  held  to  be  an  estate  tail. 

A  devise  to  testator's  sister  and  his  three 
nephews  and  two  nieces  in  equal  shares  dur- 
ing their  lives,  and  after  their  death  the 
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such  words  aa  "oldest,"^  "first,"**  or  "law- 
fuP'  have  been  considered  of  no  material 
effect  on  the  limitation.  ^     But  the  word 


''issue"  in  its  natural  and  ordinary  signifiea- 
tion,  no  doubt,  means  ''alL"^^    It  maj  be  so 


freehold  estate  to  the  next  lawful  heir  of 
one  of  the  nephews  named  forever,  was  held 
to  convey  to  the  latter  a  fee  simple,  under 
the  rule  in  Shelley's  Case.  The  court  said 
that  it  was  not  an  estate  intended  to  be 
executed  in  the  heir  as  a  persona  designata 
so  as  to  convert  him  into  a  purchaser,  and 
subject  to  the  inconvenience  of  its  being  a 
contingent  remainder,  but  that  it  was  sim- 
ply an  estate  which  was  to  go  to  the  next 
heir  male  in  a  clear  succession.  Fuller  v. 
Chamier,  12  Jur.  N.  S.  642. 

Where  there  was  a  devise  to  M*  and  his 
wife  for  their  lives,  remainder  to  the  next 
heir  male  of  their  two  bodies,  it  was  held  to 
be  a  devise  in  tail,  since  a  devise  to  the 
heir  male  is  a  devise  in  tail,  unless  there 
are  words  of  limitation  superadded  so  as  to 
bring  it  within  the  reason  of  Archer's  Case, 
and  that  the  words  **first,"  *'next,"  or  "eld- 
est" make  no  diflFerence.  Miller  v.  Seagrave, 
Fearne,  Contingent  Remainders,  170. 

But  where  the  devise  was  to  N.  for  and 
during  the  term  of  his  natural  life,  and 
after  death  of  the  "heirs  males"  of  the 
body  of  the  said  N.  lawfully  to  be  begotten, 
and  his  heirs  forever,  but  in  case  the  said  N. 
should  die  without  such  heir  male,  "then  I 
give  and  bequeath  the  said  premises  to  my 
kinsman  E.,''  it  was  contended,  among  other 
things,  that  the  words,  ''in  case  the  said  N. 
should  die  without  such  heir  male,"  were  in 
the  singular  number,  and  relative  to  and 
qualified  the  foregoing  words  "heirs  males 
of  his  body,"  by  pointing  out  and  describ- 
ing the  very  person  that  was  to  inherit,  so 
as  to  make  him  a  mere  purchaser  under  the 
rule  in  Archer's  Case;  but  the  court  held 
this  to  be  an  estate  tail,  saying  that  the 
words  "heir"  and  **heir  male"  were  nomina 
collectiva,  and  included  all  the  heirs  of  the 
devisee;  that  in  Archer's  Case  it  was  the 
word  "next"  which  confined  it  to  one  par- 
ticular person,  for  without  that  word  it 
would  have  been  a  limitation,  and  not  a 
purchase.  Good  right  ex  dem.  Lisle  v.  Pul- 
lin,  2  Strange,  731. 

*3  Under  a  devise  to  a  daughter  for  life, 
and  at  her  death  to  her  oldest  male  heir,  but 
in  case  there  should  be  no  male  heir,  over, 
it  was  held  that  an  estate  tail  in  the  first 
taker  was  created.  Brownell  v.  Brownell, 
30  R.  I.  509,  The  court  said  that  the  limi- 
tation here  was  to  the  oldest  heir  male,  and 
that  it  was  not  necessary  to  call  in  aid 
cases  which  hold  that  "heir"  might  be 
construed  as  heirs  in  the  plural,  for  heir  in 
the  singular  might  be  more  appropriate  to 
express  the  intention  of  the  testator,  viz., 
that  the  estate  should  pass  by  inheritance 
from  the  daughter,  not  to  all  her  heirs  nor 
to  all  her  male  heirs,  but  to  one  only  of  the 
male  heirs,  and  that  the  oldest;  and  that 
the  estate  should  go  from  oldest  son  to  old- 
est son  in  succession  is  as  it  would  go  to 
all  the  male  heirs  in  succession,  where  the 
word  "heirs"  in  the  plural  used. 
29  L.R.A.(N.S.) 


MA  devise  to  testator's  son  for  life,  and 
afterwards*  "to  the  first  heir  male  of  his 
body  lawfully  begotten,"  creates  an  estate 
tail  in  the  first  taker,  and  the  fact  that 
tlie  devise  is  to  the  first  male  heir  is  imma- 
terial. Dubber  ex  dem.  Trollope  ▼.  TroUope, 
Ambl.  463. 

"In  Reutter  v.  McCall,  192  Pa.  77,  43 
Atl.  398,  the  devise  was,  "I  give  and  be- 
queath to  my  beloved  wife  .  •  •  all  my 
estate,  personal,  real,  and  mixed,  of  what- 
soever kind,  to  have  and  to  hold  during  her 
natural  life,  or  so  long  as  she  remains  my 
widow,  and  after  her  death  or  marriage,  to 
my  legal  heir  during  his  natural  life,  and 
after  his  death  to  his  heirs  and  assigns 
forever."  The  testator  having  left  one 
child,  a  son,  it  was  held  that  this  was  an 
ordinary  incident  of  the  direct  application 
of  the  rule,  and  that  the  son  therefore  took 
the  fee. 

In  White  v.  Collins,  1  Comyns,  Rep.  289, 
a  testator  gave  a  farm  to  his  son  F.,  to 
enjoy  the  reiits  and  profits  thereof  during 
the  term  of  his  natural  life,  with  power  to 
make  a  jointure  of  all  or  part  if  he  should 
marry,  and  after  his  death  and  jointure,  if 
any  were  made,  to  the  heir  male  of  his 
body  lawfully  begotten  during  the  term  of 
his  natural  life,  and  for  want  of  such  heir 
male,  over.  It  was  held  that  F.  took  only 
an  estate  for  life,  since  the  limitation  to 
the  heir  male  showed  that  the  testator  in- 
tended that  such  heir  male  should  have  it 
for  life  only,  and  that  the  devise  over  for 
want  of  such  heir  male  did  not  import  that 
the  ulterior  devisee  should  not  have  it  un- 
til F.  died  without  heir  male  generally,  but 
for  want  of  such  heir  male,  who  was  to  hare 
it  for  life. 

win  Roe  ex  dem.  Dodson  v.  Grew,  Wil- 
mot's  Notes,  272,  there  was  a  devise  to  tes- 
tator's nephew  G.,  to  hold  unto  him,  the 
said  G.,  for  and  during  the  term  of  his 
natural  life,  and  after  his  death  to  the  use 
of  the  issue  male  of  his  body  lawfully  to  be 
begotten,  and  the  heirs  male  of  the  body  of 
such  issue  male,  and  for  want  of  such  issue 
male,  over.  It  was  objected  that  the  word 
"issue"  was  only  descriptive  of  an  indi- 
vidual, and  that  the  words  "of  the  body  of 
such  issue  male"  were  in  the  singular  num- 
ber. The  court  said  that  "issue"  in  its 
natural,  ordinary  signification  means  all; 
that  it  may  be  restrained.  If  "first,"  "next," 
or  any  other  similar  words,  had  been  used, 
he  might  have  confined  its  general  meaning, 
but  as  it  stood  in  the  will  it  comprehended 
"all."  The  word  "body"  in  the  singular 
number  was  not  meant  to  point  out  one  in- 
dividual, viz.,  the  first  issue,  and  to  exclude 
all  the  rest;  but  to  limit  the  operation  of 
the  devise  to  one  at  a  time  in  a  course  of 
succession,  and  to  exclude  the  issue  from 
taking  altogether,  which  might  have  been 
more  doubtful  if  the  word  had  been  in  the 
plural   number,   "bodies;"  but  without  ex- 
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qualified,  however,  as  to  show  that  it  was 
used  in  the  singular  number.  S7 

1c.  ^os9ihility  of  issue  extinct. 

In  a  case  in  which  there  was  a  devise  to 
testator's  wife  for  life,  and  after  her  death 
to  the  heirs  of  her  body  by  the  testator  law- 
fully  begotten  or  to  be  begotten,   and  for 
want  of  such  issue,  over,  it  was  urged  that, 
aa  the  possibility  of  her  having  issue  that 
might  inherit  was  at  an  end  at  the  instant 
when  the  remainder  first  vested  in  her,  she 
took  only  an  estate  for  life;  that  the  will 
spoke  only  so  as  to  vest  the  estate  at  the 
death   of  the  testator;   and  that  with  his 
death,  there  never  having  been  any  issue  of 
the  marriage,  the  limitation  to  the  heirs  of 
her  body  by  the  testator  begotten  became 
an  impossible  limitation,  and  therefore  nev- 
er  took   effect;   that  it  was  true  that  one 
state   of   facts    might    be    imagined    which 
would   have  given  the  wife  an  estate  tail, 
namely,  if  the  testator  had  died  leaving  her 
enceinte  J  and   a  child   had  been   afterward 
bom ;  but  if  that  had  been  the  case,  it  should 
have  been  shown,  for,  although  during  the 
lives  of  the  husband  and  wife,  be  they  neve 
so  old,  the  law  would  presume  the  possibili- 
ty  of  iBsne,  yet  after  the  death  of  either  of 
i:heai,  no  such  presumption  could  be  made. 
£ut  Lord  Ellenborough,  Ch.  J.,  said  there 
liad  been  no  case  decided  dependent  on  the 
event  of  issue  being  born,  whether  the  party 
c^hould  take  an  estate  tail.    If  the  words  of 
t.he  will  were  sufficient  to  constitute  the  par- 
-^  tenant  in  tail,  and  she  might  by  possibili- 
-ty  be  such,  they  were  not  to  be  disappointed 
their  operation  by  that  fact;  if  the  party 
li^ht  by  possibility  have  had  issue,  they 
"would  inherit;  that  would  l^e  sufficient.  And 
l^ayley.  Judge,  said  that  there  might  have 
issue  en  ventre  ea  mere  at  the  time  of 


jyress  words  the  court  would  not  make  an 

ejcposition  productive  of  such  absurd  conse- 

r|iienees.     If  only  one  son,  it  must  be  the 

lirst;  the  existence  of  a  son  for  a  moment 

^«vould  determine  the  limitation;  and  if  ten 

snore  sons  had  been  born  after,  they  could 

Ticvt  take;  but  the  remainder  limited  "over" 

•would  fall  into  possession  in  direct  opposi- 

X  ion   to  the  will,  which  says  it  shall  take 

f » I  ace  for  want  of  such  issue  male  comprising 

2«Tid   embracing  every  branch  arising  from 

Hixn;  not  one,  but  all  the  male  line  derived 

him. 

Under  a  devise  to  testator's  wife  of  all 

tain  property  for  life  and  "to  her  issue 

l->^*'     me  begotten,  his  or  her  heirs  and   as- 

F^i^ns  forever,  but  if  no  heir  by  him  should 

I  i  ^'«*'  to  a  certain  age,  then   over,  it  was 

Iatf»l4l  that  the  word  "issue"  was  used  in  the 

^inj^ular  number,  and  was  therefore  a  word 

r~^^       purchase.     Wells   v.   Ritter,   3    Whart. 

^^  Piatt  V.  Powles,  2  Maule  k  S.  66. 
>^*     X^R.A.(N.S.) 


the  testator's  death,  and  until  that  was  as- 
certained, how  could  it  be  pronounced  that 
she  was  not  tenant  in  tail?  The  possibility 
therefore  existed  at  the  time,  and  that  was 
the  thing  to  look  to,  and  not  the  event; 
and  Bampier,  J.,  gave  a  similar  opinion.^ 

X.  Estates  to  which  rule  applies* 

<i.  Rule  as  to  legal  and  equitable  es' 

tates-. 

All  the  c(mditions  heretofore  noticed  nec- 
essary to  make  a  case  for  the  operation  of 
the  rule  being  present,  another  one  is  in- 
dispensable, and  that  is  that  the  estate  for 
life  and  the  estate  in  remainder  must  be  of 
the  same  quality^  that  is,  both  legal  or  both 
equitable.  An  equitable  estate  for  life,  and 
a  legal  estate  in  remainder  to  the  heirs  of 
the  life  tenant,  preserve  their  identity;  they 
cannot  coalesce.  The  only  quejBtion  which 
has  given  the  courts  any  trouble  about  the 
application  of  this  principle  turns  on  the 
operation  of  the  statutes  of  uses,  in  execut- 
ing trusts.  Where  trust  estates  are  in- 
volved, the  question  is  whether  they  are  to 
be  considered  as  executed  under  the  statutes 
of  uses.  It  is  said  that  if  both  estates  are^ 
equitable,  the  rule  will  apply,  but  it  must 
not  be  forgotten  that  there  is  an  exception 
in  favor  of  executory  trusts.  See  infra, 
XVIII.  If,  therefore,  the  freehold  estate 
and  the  estate  in  remainder  were  lK>th  execu- 
tory trusts,  it  would  seem  that,  although  of 
the  same  quality,  the  rule  would  not  ap- 
ply. 

If  the  freehold  estate  were  an  executory 
trust,  and  the  remainder  a  legal  estate;  or, 
if  the  freehold  were  a  legal  estate,  and  the 
remainder  an  executory  trust, — the  rule 
could  not  be  applied  for  two  reasons :  First, 
because  the  estates  are  not  of  the  same 
quality,  that  is,  both  legal  or  both  equitable, 
and  second,  because  there  would  be  an 
executory  trust.  Some  of  the  apparent  con- 
fusion in  the  cases  on  this  point  seems  to  be 
due  to  the  fact  that  trust  estates  are  not 
distinguished  from  other  forms  of  equitable 
estates.  Hence,  in  some  of  the  cases,  where 
it  has  been  determined  that  the  estate  in 
freehold  and  remainder  are  of  the  same 
quality,  that  is,  both  equitable,  and  the  rule 
has  been  applied,  the  fact  that  estates 
were  executory  trusts  appears  to  have  been 
overlooked. 

W^here  both  the  freehold  estate  and  the 
estate  in  remainder  are  trusts  estates,  if  the 
statute  does  not  execute  both  trusts,  the  rule 
in  Shelley's  Case  cannot  be  applied.  Where 
trust  estates  are  involved,  and  the  language 
of  the  instrument  is  such  that,  if  the  es- 
tates were  legal,  the  rule  in  Shel\ey's  Case 
would  apply,  the  first  question  the  courts 
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determine  is  whether  the  trust  or  trusts  are 
active  or  passive,  executed  or  unexecuted. 
After  the  statute  of  uses,  if  applicable,  has 
done  its  work,  if  the  resulting  estates  are 
of  the  same  quality,  the  rule  applies,  other- 
wise not. 

It  may  be  said  in  general  that  the  rule 
applies  alike  to  equitable  and  to  legal  es- 
tates. *•  In  order  that  the  two  estates  at- 
tempted to  be  created  shall  coalesce,  they 
must  be  of  the  same  quality,  that  is,  both 


must  be  legal  or  both  equitable.  If  the  one 
be  equitable  and  the  other  l^al»  the  rule 
will  not  apply.  •© 

h.  Estates  of  same  quality  m  gefieral. 

If  the  estate  for  life  and  the  estate  in 
remainder  are  both  equitable,  they  are,  of 
course,  capable  of  coalescing,  90  as  to  en- 
large the  estate  for  life  to  a  fee.'^  The 
life  estate  and  the  remainder  uniting,  tlx^ 


WCroxall  V.  Shererd,  6  Wall.  268,  38  L. 
ed.  572;  Cannon  v.  Barry,  50  Miss.  289; 
Cushiiig  V.  Blake,  30  N.  J.  Eq.  689;  Brown 
V.  WaUsworth,  32  App.  Div.  423,  53  N.  Y. 
Supp.  215;  Austin  v.  Payne,  8  Rich.  Eq.  0; 
Heather  v.  Winder,  5  L.  J.  Ch.  N.  S.  41. 

A  limitation  which  in  legal  estates,  would 
create  a  fee  under  the  rule  in  Shelley's  Case, 
will  have  a  like  effect  with  respect  to  an 
equitable  estate.  Martling  v.  Jdartling,  55 
N.  J.  Eq.  771,  39  Atl.  203. 

»0  Vogt  V.  Vogt,  26  App.  D.  C.  46.  To  the 
same  effect;  Croxall  v.  Siiererd,  supra;  Sims 
v.  Georgetown  College,  1  App.  D.  C.  72; 
Edmondson  v.  Dyson,  2  Ga.  307;  Lord  v. 
Comstock,  240  111.  492,  88  N.  E.  1012; 
Smith  V.  Scholtz,  68  N.  Y.  41;  Little  v.  Wil- 
cox, 119  Pa.  439,  13  Atl.  468;  Shatlers  v. 
Ladd,  141  Pa.  349,  21  Atl.  696;  Xander  v. 
Easton  Trust  Co.  217  Pa.  485,  66  Atl.  759; 
Austin  v.  Payne,  supra;  Settle  v.  Settle, 
10  Humph.  474;  Van  Grutten  v.  Foxwell,  77 
L.  T.  N.  S.  170. 

It  is  clear  that  the  rule  in  Shelley's  Case 
cannot  operate  where  the  estate  limited  to 
the  ancestor,  and  the  estate  limited  to  the 
heirs  of  his  body,  are  of  different  natures, 
so  that  they  cannot  unite.  Payne  v.  Sale, 
22  N.  C.  (2  Dev.  &  B.  Eq. )  465. 

And  so  it  is  if  A  make  a  feoffment  in  fee 
to  the  use  of  B  for  life,  and  after  to  the 
use  of  C  for  life  or  in  taile,  and  after  to  the 
use  of  the  right  heires  of  B,  B  hath  the 
fee  simple  in  him  as  well  when  it  is  by  way 
of  limitation  of  use  as  when  it  is  by  act 
executed.    Co.  Litt.  319b. 

The  rule  in  Shelley's  Case  is  applicable  to 
trust  estates  where  both  the  life  estate  and 
the  remainder  are  of  the  same  character, 
but  not  where  the  life  estate  is  of  an  equi- 
table character  and  the  remainder  is  a  legal 
estate  or  vice  versa.  Green  v.  Green,  23 
Wall.  486,  23  L.  ed.  75. 

The  rule  in  Shelley's  Case  applies  to  equi- 
table as  well  as  legal  estates,  but  re- 
quires that  both  estates, — the  prior  estate 
limited  to  the  ancestor,  and  the  subsequent 
estate  limited  to  the  heirs, — shall  be  of  the 
same  quality,  that  is,  both  legal  or  both 
equitable,  because,  if  the  prior  estate  is  an 
equitable  or  trust  estate,  and  the  subsequent 
estate  is  a  legal  one,  the  two  do  not  unite 
as  an  estate  of  inheritance  in  the  ancestor. 
Glover  v.  Condell,  163  111.  566,  36  L.R.A. 
360,  45  N.  E.  173.  To  the  same  effect, 
Romanes  v.  Smith,  8  Ont.  Pr.  Rep.  323. 

•1  A  devise  to  a  daughter  for  life,  remain- 
der over,  etc.,  "to  hold  as  her  separate  es- 
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tate,  free  from  the  control  of  her  husband.^ 
the  devise  both  for  life  and  in  remainder 
being  of  the  same  equitable  estate,  di^es 
not  interfere  with  the  application  of  lue 
rule  in  Shelley's  Case.  Sims  v.  Georgetown 
College,  1  App.  D.  C.  72. 

A  deed  of  trust  for  the  use  of  a  man  for 
life,  then  to  such  persons  as  he  should  ap- 
point by  will,  and  in  default  of  such  ^tp 
pointment  then  to  the  use  of  his  right  heirs, 
was  held  to  vest  an  equitable  fee  simple  in 
him,  the  estate  limited  to  him  for  Hie  anl 
that  to  his  heirs  being  both  equitable. 
Brown  v.  Renshaw,  57  Md.  67.  The  cuun 
says  that  it  is  well  settled  that  the  mere 
power  of  appointment  is  wholly  ineffective 
until  the  power  is  executed,  aud  that  in 
case  of  a  limitation  to  one  for  life  witb 
power  of  appointment,  and,  in  default  of  ap 
pointment,  to  his  right  heirs,  the  remainder 
limited  to  the  right  heirs  will  become  an 
executed  fee  in  the  taker  for  life  under  the 
rule  in  Shelley's  Case,  subject  to  be  de- 
vested by  the  exercise  of  the  power. 

Where  by  a  deed  of  settlement  in  antici- 
pation of  marriage  the  property  of  the  wif<> 
was  conveyed  to  a  trustee  in  trust  for  her 
use  until  marriage,  and  after  the  marria|:e 
for  her  separate  use  notwithstanding  sucii 
coverture,  and  after  her  death  for  the  use  of 
such  person  or  persons  as  she  should  by 
will,  and  notwithstanding  such  coverture, 
appoint,  and  in  default' of  such  appointment 
to  the  use  of  her  heirs  and  to  the  exclusi<m 
of  the  intended  husband,  either  as  tenant 
by  the  curtesy  or  otherwise,  so  that  the  wife 
should  not  at  any  time  thereafter,  either 
by  herself  or  in  conjunction  with  other*, 
have  the  power  of  exonerating,  releasing,  or 
discharging  the  property  from  the  operation 
of  her  settlement,  or  of  receiving  any  por- 
tion thereof  except  the  annual  income, — it 
was  held  that,  by  the  operation  of  the  rule 
in  Shelley's  Case,  the  husband  having  died 
l>efore  the  wife,  the  limitation  of  the  equi- 
table estate  to  the  wife  for  life,  with  an  un- 
limited power  of  appointing  the  inheritance 
by  w^ill,  united' itself  with  the  equitable  es- 
tate in  remainder  to  her  heirs  generally, 
so  as  to  create  an  equitable  estate  in  fee  in 
the  whole  property  in  the  event  that  had 
happened.  McWhorter  v.  Agnew,  6  Pai'ee, 
111. 

A  deed  of  trust  for  the  benefit  of  a  woman 
for  life,  and,  after  her  death,  the  rents,  is- 
sues, and  profits  of  the  property  in  truM  to 
and  for  the  sole  use  and  behoof  of  her  ri^t 
heirs,  to  them,  their  heirs,  and  assigns  for* 


NOTE  ON  THE  RULE  IN  SHELLEY'S  CASE. 


1023 


hie  tenant  takes  an  equitable  fee  simple 
or  fee  tail.tt 

So,  where  there  was  a  gift  of  real  and 
personal  property  in  trust  for  testator's 
daughter  for  life,  and  after  her  death  to 
her   heirs,   executors,    administrators,    and 


assigns,  the  will  providing  that  if  she 
should  marry  and  have  no  children,  the 
property  should  go  over,  it  was  held  that 
the  daughter  toc^  an  estate  tail  for  life 
and  an  equitable  remainder  which  coa- 
lesced.u     And  under  a  devise   of   certain 


ever,  was  held  within  the  rule  in  Shelley's 
Case,  since  the  several  interests  limited 
therein  were  equitable  interests  of  the  same 
nature.  Brown  v.  Wads  worth,  32  App.  Div. 
423,  53  N.  Y.  Supp.  216. 

Where  a  will  devised  real  and  personal 
property  in  trust  to  pay  certain  legacies, 
and  to  hold  the  residue  to  pay  from  time  to 
time  all  or  such  parts  of  the  income  as  the 
trustee  might  think. proper  to  the  testator's 
$^on,  and  upon  his  death  to  convey  the  .prop- 
erty as  the  son  should  by  his  will  direct,  or, 
ill  default  thereof,  to  his  heirs,  it  was  held 
that  the  devise  was  within  the  rule  in  Shel- 
ley's Case  and  carried  an  equitable  fee  in 
:he  estate  held  by  the  trustee.  Cowing  ▼. 
L>odge,   19  R.  I.  605,  35  Atl.  309. 

A  devise  to  a  person  of  an  estate  in  fee 
o  hold  in  trust  for  the  separate  use  of  his 
lau<;hter  during  life,  and  after  her  death 
;o  the  use  of  her  heirs  at  law,  with  power  of 
ippointment,  separate  from  any  incapacity 
rom  coverture,  vests  in  her  a  fee  siipple  in 
quity  under  the  rule  in  Shelley's  Case,  the 
imitation  of  the  estate  to  one  and  the  re- 
cjainder  being  both  of  the  same  nature. 
irm  strong  v.  Zane,  12  Ohio,  299. 

M  By  a  deed  in  consideration  of  marriagp, 
•roperty  was  conveyed  to  trustees  for  the 
se  of  M.,  without  impeachment  of  waste, 
nr  the  term  of  his  natural  life,  and  after 
is  death  to  the  use  of  E.',  his  wife,  for  life, 
f  she  remained  unmarried,  the  deed,  after 
lakin^  a  certain  provision  in  case  the  wife 
"> married,  providing  that  after  the  death  of 
[ .  and  K.,  but  after  a  certain  term  of  years, 
rie  property  was  to  be  held  to  the  use  of  the 
^ir9  of  the  body  of  E.  by  the  said  M.  law- 
illy  h^otten  or  to  be  begotten,  and,  for  the 
arit  of  such  issue,  to  the  right  heirs  of  M. 
»rever.  It  was  held  that  the  wife  took  an 
^tate  tail,  the  estate  to  her  and  the  re- 
lainder  limited  to  the  heirs  of  her  body 
fiitin^.  Curtis  v.  Price,  12  Ves.  Jr.  89. 
Where  trustees  were  given  title  to  prop- 
tv  in  trust  to  receive  the  rents  and  profits 
i<l  pay  them  to  a  married  woman  for  her 
l>a.i'ate  use,  and  after  the  determination 
'  tHat  estate  to  stand  seised  of  the  land  to 
loH  uses  and  upon  such  trusts  as  she 
«>uld  appoint,  and  in  default  of  appoint- 
f*ntr  to  the  use  of  her  heirs  and. assigns, 
%wa.s  held  that,  both  estates  being  equita- 
(»,  ^hey  coalesced  under  the  rule  in  Shel- 
w  '«    Caie.     Cooper  v.  Kynock,  L.  R.  7  Ch. 

j^  deed  in  trust  to  permit  the  grantor's 
n  for  his  sole  use  to  receive  and  collect 
^  rents,  issues,  and  profits  arising  tbere- 
>m  for  life,  and  for  no  other  purpose 
,2&tever,  and  for  such  other  uses  and  pur- 
C4^s  after  his  death  as  he  by  deed  or  last 
It  should  direct  forever,  and  in  default 
r»r^<^f  for  the  use  and  benefit  of  his  heirs 


at  law  and  their  heirs  forever,  was  held  to 
create  an  equitable  freehold  estate  for  life 
with  remainder  to  the  heirs,  and  therefore 
an  equitable  fee  subject  to  the  power  of  ap- 
pointment which  was  practically  merged  in 
the  power  of  alienation.  Bates  v.  Winifrcde 
Coal  Co.  4  Ohio  N.  P.  N.  S.  266. 

Under  a  deed  of  trust  conveying  real 
property  to  one  in  trust  to  pay  the  debts 
of  the  grantor  out  of  the  inoome  and  profits, 
if  sufficient,  and,  if  not,  from  the  principal, 
and  to  pay  the  income  and  profits  as  they 
might  accrue  to  the  grantor  or  his  order  for 
the  benefit  of  his  family,  and  if  necessary 
to  pay  the  grantor  such  portions  of  the 
principal  as  the  trustee  might  think  proper 
not  to  exceed  one  half,  and  in  case  of  the 
death  of  the  grantor  the  trust  to  terminate 
and  the  property  in  the  hands  of  the  trustee 
to  be  couveyed  as  the  grantor  should  by  will 
direct,  and  in  default  thereof  to  go  to  his 
heirs  at  law,  it  was  held  that  the  grantor 
took  an  equitable  fee  simple  in  the  property. 
Taylor  v.  Lindsay,  14  R.  1.  618. 

Where  there  was  a  devise  to  trustees  to 
stand  seised  of  property  for  the  life  of  A, 
and  until  the  testator's  debts  and  certain 
legacies  were  paid,  and  then  to  apply  the 
rents  and  profits  to  A  and  his  assigns  dur- 
ing his  life,  and  after  his  death  to  the  pay- 
ment of  certain  legacies,  etc.,  the  will  pro- 
viding that  the  estate  should  then  go  to 
the  heirs  of  the  body  of  A,  and  for  default 
of  such  issue  to  his  own  right  heirs,  it  was 
held  that  A  took  an  equitable  estate  tail 
wliich  could  be  barred  by  recovery.  Collier 
V.  Walters,  L.  R.  17  Eq.  252. 

Where  real  estate  was  given  to  trustees 
upon  trust  for  testator's  grandson  for  life, 
the  will  providing  that  the  trustees  should 
receive  the  rents  until  the  grandson  should 
attain  the  age  of  twenty-five,  and  after 
certain  deductions  should  pay  them  in  their 
discretion  to  the  separate  use  of  the  testa- 
tor's daughter  and  her  children,  and  upon 
his  grandson's  attaining  twenty-five  should 
put  him  in  possession  of  the  property  and 
any  surplus  rents,  the  will  providing  that 
immediately  after  his  death  the  same  prop- 
erty should  go  to  the  heirs  of  the  body  of 
the  grandson  lawfully  issuing,  and  for  de- 
fault of  such  issue,  over,  it  was  held  that 
the  grandson  took  an  equitable  estate  tail. 
Denman  v.  Jones,  16  L.  T.  N.  S.  787. 

U  Jackson  v.  Noble,  2  Jur.  251. 

Likewise  in  Reynell  v.  Reynell,  10  Beav. 
21,  where  the  testator  left  property  in  trust 
for  his  wife  to  receive  the  rents  for  life, 
and  after  her  death  in  trust  to  pay  and  di- 
vide the  rents  among  his  children  as  they 
should  attain  twenty-one,  and  after  their 
deaths  to  pay  the  principal  of  their  re- 
spective shares  to  their  legal  representa- 
tives, their  executors,  administrators,   and 
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property  in  trust  to  permit  the  daughter 
of  the  testatrix  to  receive  the  rents  and 
interests  for  life  for  her  separate  use,  the 
will  providing  that  after  her  death  the 
rents  and  interests  should  go  to  the  heirs 
of  the  body  of  the  daughter  lawfully  be- 
gotten,   but    that    in    case    the    daughter 


should  happen  to  die  without  leaving  any 
lawful  issue  living  at  her  death,  then  over, 
it  was  held  that  there  was  a  trust  estate 
for  the  heirs  of  the  daughter  as  well  as 
for  her  life,  so  that  the  two  estates  could 
coalesce.** 
And   where  a  woman  conveyed  property 


assigns,  it  was  held  that  the  trustees  took 
a  legal  estate,  and  that  the  estates  of  the 
children  and  the  estates  in  remainder  were 
equitable  and  coalesced. 

By  a  devise  of  lands  to  trustees  in  trust 
for  testator's  son  for  life  and  after  his 
death  to  hold  to  trustees  to  preserve  con- 
tingent remainders,  etc.,  in  trust  for  the 
heirs  male  of  the  body  of  the  said  son  law- 
fully issuing,  and  the  heirs  and  assigns  of 
such  male  issue  forever,  and  in  default  of 
such  male  issue  lawfully  issuing,  in  trust 
for  another  son,  the  devisee  was  held  to  take 
an  estate  tail,  the  two  estates  being  of  the 
same  quality.  Nash  v.  Coates,  3  Barn.  & 
Ad.  839. 

In  Richardson  v.  Harrison,  L.  R.  16  Q.  B. 
Div.  86,  a  devise  of  property  to  trustees, 
their  heirs,  and  assigns  upon  trust  to  pay 
testator's  daughter  and  her  assigns  dur- 
ing her  life,  and  after  her  death  upon  such 
trusts  for  the  lawful  child  or  children  of 
the  said  daughter  as  she  should  appoint, 
and,  in  default  of  such  appointment,  in 
trust  for  her  right  heirs  forever,  was  held 
to  convey  an  equitable  life  estate  to  the 
daughter,  and  an  equitable  estate  to  the 
right  heirs  of  the  daughter  in  remainder, 
so  that  the  two  would  coalesce,  and  the  rule 
in  Shelley's  Case  apply. 

Where  the  grant  was  of  an  estate  in  trust 
for  the  use  of  the  grantor  for  life,  and  then 
in  trust  for  the  grantor's  daughter  and  the 
heirs  of  her  body,  it  was  held  that  there  was 
no  such  distinction  between  the  quality  of 
the  estate  given  to  the  daughter  and  that 
to  her  children  as  to  prevent  the  operation 
of  the  rule  in  Shelley's  Case.  Seaman  v. 
Harvey,  16  Hun,  71.  But  as  to  whether  this 
was  a  case  for  the  application  of  the  rule 
in  Shelley's  Case  in  any  event,  see  IX.  d,  1. 

In  Sherwin  v.  Kenny,  16  Ir.  Ch.  Rep.  138, 
the  testator  devised  property  to  trustees  in 
trust  to  apply  the  rents,  profits,  etc.,  to  and 
amongst  his  three  daughters,  C.  £.,  and  M., 
during  their  respective  lives,  in  equal  shares, 
for  their  sole  use,  the  will  providing  that 
in  case  either  of  his  daughters  should  hap- 
pen to  die  leaving  lawful  issue  then  in  trust 
as  to  the  share  of  the  daughter  so  dying  to 
the  use  of  such  issue,  in  such  shares  or  pro- 
portions as  she  should  appoint,  and,  in  de- 
fault of  appointment,  then  to  the  use  of 
such  issue  equally,  share  and  share  alike, 
and  in  case  any  of  the  daughters  should  die 
without  issue,  that  her  share  be  paid  to  the 
survivors  or  survivor,  and  in  case  of  the 
death  of  all  of  the  daughters  without  leav- 
ing lawful  issue,  then  in  trust  to  pay  the 
rents,  profits,  etc.,  to  a  specified  person  for 
life,  with  ultimate  remainder  to  the  testa- 
tor's right  heirs.  It  was  held  that  the  es- 
tates of  the  daughters  and  the  estates  in  re* 
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mainder  would  coalesce,  the  legal  estate  and 
the  entire  interest  of  the  testator  vesting  in 
the  trustees.  The  daughters  were  belu  to 
take  an  estate  in  quasi  talL 

A  devise  in  trust  to  pay  the  rents  and 
proceeds  of  the  property  to  testator's  son  for 
life,  and  from  and  after  his  death  in  trust 
for  his  right  heirs  forever,  was  held  to 
give  the  son  an  equitable  estate  in  fee  uo 
der  the  rule  in  Shelley's  Case,  since  the  es 
tate  for  life  and  the  remainder  were  both 
equitable  and  could  therefore  unite.  Spence 
V.  Spence,  12  C.  B.  N.  S.  199. 

M  Verulam  v.  Bathurst,  13  Sim.  374. 

So,  where  the  devise  was  to  trustees  for 
the  use  of  A  for  life,  to  and  for  her  sole  and 
separate  use  and  independent  of  any  hus- 
band she  might  marry,  with  remainder  to 
the  use  of  the  heirs  male  of  the  body  of  A 
lawfully  to  be  begotten  who  should  live  to 
the  age  of  twenty-one  years,  and  to  hi& 
heirs  and  assigns  forever,  but  in  default  of 
such  heirs  male,  or,  there  being  such,  be 
or  they  should  die  before  he  or  either  of 
them  should  attain  the  age  of  twenty -one 
years  without  lawful  issue,  then  to  the  u^ 
of  B,  etc.,  it  was  contended  that  the  devise 
to  A  for  life  was  of  an  equitable  estate 
only,  that  the  trustees  must  take  the  legal 
estate  in  order  to  protect  her  interests  fn>iu 
the  control  of  any  husband  she  might  mar- 
ry, but  that  the  devise  after  her  death  gave 
the  legal  estate,  and  therefore  that  the  tuo 
could  not  coalesce  under  the  rule  in  Shel- 
ley's Case;  but  the  court  was  of  the  opinion 
that  if  the  trustees  took  the  legal  estate  at 
all  they  must  take  it  throughout  so  far  a^ 
to  protect  the  devisee  from  the  control  oi 
her  husband,  and  that  the  estates  were  ot 
the  same  quality,  both  legal  or  both  equi- 
table, so  that  the  rule  applied.  Toller  v. 
Attwood,  20  L.  J.  Q.  B.  N.  S.  40. 

In  Re  White,  L.  R  7  Ch.  Div.  201,  prop- 
erty was  devised  to  the  use  of  trustees, 
their  executors,  and  administrators  during 
the  life  of  E.  A.  upon  trust  for  £.  A.  for  her 
separate  use,  and  after  her  death  ia  case 
W.  W.  should  survive  her,  to  the  use  of  W 
VV.  for  life,  and  after  the  death  of  EL  A.  and 
W.  W.  to  the  use  of  R  £.,  if  she  should 
be  living  at  the  death  of  her  mother,  and 
to  her  heirs  and  assigns  forever:  in  case  R. 
E.  should  die  in  the  lifetime  of  her  mother, 
to  the  use  of  such  persons  as  £.  A.  shouj*: 
by  will  appoint,  and  in  default  of  appoint- 
ment to  the  use  of  the  heirs  of  £.  A.  for- 
ever. It  was  contended  that  E.  A.  t(v>k 
an  estate  in  fee  under  the  above  limita- 
tions, subject  to  intermediate  estates.  It 
was  held  that  the  rule  in  Shelley's  Case  ap- 
plied for  the  reason  that  all  of  the  limita* 
tions  were  equitable. 

Where  freehold  estatM  were  eoaTtj^  to 
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to  triutees  to  manage  and  hold  for  her  sole 
use,  and  to  pay  in  their  discretion  such 
proportion  of  the  income  to  Jier  as  they 
thought  proper  during  ber  life  on  her  sole 
receipt,  and  after  her  death  to  convey  all 
the  trust  estate  to  her  heirs  at  law,  it 
was  held  that  the  rule  applied,  there  being 
nothing  to  show  any  intention  to  take  the 
cue  out  of  its  operation,  both  estates  be- 
lag  of  the  same  nature,  that  is,  equitable.** 


o.  Equitable  life  eetatef  legal  remain^ 

der. 

Where  the  estate  limited  to  the  ances- 
tor is  an  equitable  or  trust  estate,  the  two 
estates,  under  the  rule  in  Shelley's  Case, 
will  not  coalesce  in  the  ancestor,  and  the 
result  would  be  the  same  as  if  the  es- 
tate for  life  was  a  legal  estate  and  that 
limited  to  the  heirs  an  equitable  estate.** 


trustees  to  pay  the  rents  and  profits  to  A 
for  life,  and,  after  his  death,  upon  trust  to 
convey  the  property,  together  with  any  ac- 
cumulation of  rents  in  the  hands  of  the 
trustees,  to  the  right  heirs  of  A,  it  was 
held  that  the  rule  in  Shelley's  Case  applied, 
the  limitations  being  all  equitable.  Re 
Youman  [1901]  1  Ch.  720. 

Where  on  the  death  of  a  cestui  que  trust 
it  was  provided  by  a  deed  that  the  trust 
should  cease  and  the  premises  should  be- 
long in  fee  simple  absolute  to  her  appointee, 
or  in  default  of  appointment  *'to  her  heirs 
and  assigns,  and  to  her  and  their  issue  for- 
ever" it  was  held  that  the  limitation  to  the 
heirs  was  of  the  same  quality  as  that  of  the 
life  estate,  both  being  equitable,  the  rule  in 
Shelley's  Case  giving  the  cestui  que  trust 
in  equitable  fee.  McFall  v.  Kirkpatrick, 
236  III.  281,  86  N.  E.  139. 

"Angells  Petition,  13  R.  I.  630. 

In  Webb  v.  Shaftesbury,  3  Myl.  k  K.  599, 
:he  devise  was  of  lands  to  be  purchased  with 
:he  proceeds  of  certain  estates  to  the  use  of 
rustees,  etc.,  upon  trust  to  pay  rents  and 
profits  to  his  daughter,  whether  married  or 
inmarried,  for  her  sole  and  separate  use  and 
«nefit,  not  subject  to  the  control,  debts, 
tc.,  of  any  husband  she  might  thereafter 
narry,  and,  after  the  death  of  the  daughter, 
ipon  toe  further  trust  to  convey  and  as- 
ure  the  property  purchased  to  such  per- 
on  and  persons  as  his  daughter  should 
ppoint  by  will,  and  for  want  of  such,  then 
1  trust  to  convey  and  assure  the  freehold 
nd  inheritance  of  the  property  so  pur- 
liased  to  the  use  of  the  right  heirs  of  the 
aughter,  and  the  contention  was  that  two 
states  would  not  unite.  The  court  said 
lat  if  the  purchase  money  had  remained 
ninvested  in  land  the  effect  of  the  limi- 
itions  in  the  testator's  will  is  expressly 
>  give  it,  not  to  the  next  of  kin,  but  abso- 
itely  to  the  daughter.  That  it  was  reason- 
>le  to  infer  that  the  testator's  intention 
as  the  same  whether  it  continued  in  the 
tape  of  money,  or  was  invested  in  laud, 
)d  that  the  limitation  to  the  right  heirs 
the  daughter  must  therefore  be  con- 
dered  not  as  words  of  purchase,  but  as 
ords  of  limitation. 

But  where  a  testator  by  his  will  devised 
s  real  estate  to  his  eldest  son,  A,  for 
nety-Bine  years  if  he  should  so  long  live, 
id  subject  thereto  to  trustees  and  their 
irs  during  A's  life  to  support  contingent 
matnders,  with  remainder  to  the  heirs  of 
e  body  of  A,  and  for  the  want  of  such 
me,  over,  it  was  held  that  he  did  not,  by  a 
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I  codicil  confirming  his  will  and  devising  his 
real  estate  to  trustees  upon  certain  trusts 
for  the  payment  of  debts,  and  securing  a 
jointure  for  his  wife,  make  the  first  taker 
an  equitable  tenant  for  life,  with  an  equit- 
able remainder  to  the  heirs  of  his  body, 
so  as  to  cause  the  two  estates  to  coalesce 
under  the  rule  in  Shelley's  Case.  Coape  v. 
Arnold,  4  De  G.  M.  &  G.  574. 

**  Ware  v.  Richardson,  3  Md.  505,  50  Am. 
Dec.  762. 

If  the  trust  is  to  pay  debts,  to  divide  the 
whole  property,  real  and  personal,  into 
shares  to  pay  the  income  of  each  share, 
after  deducting  the  expenses,  etc.,  to  a 
child  or  grandchild  for  life  and  by  clear 
implication  to  hold  to  the  use  of  the  ap- 
pointees by  will  of  such  child,  and  in  de- 
fault of  any  appointment,  to  the  use  of  the 
heirs  at  law,  the  rule  in  Shelley's  Case  will 
not  apply,  because  the  estate  limited  to  the 
ancestor  is  an  equitable  estate  and  that  to 
the  heir  a  legal  estate  in  fee.  Ward  v. 
Amory,  1  Curt  C.  C.  419,  Fed.  Cas.  No. 
17,146. 

Where  real  estate  was  conveyed  to  a 
trustee  for  the  separate  use  of  testator's 
wife  and  his  children  during  her  life  in 
absolute  right  as  if  she  were  unmarried, 
and  in  trust  to  convey  the  premises  in  such 
manner  and  to  such  purposes  as  the  wife  by 
her  will  might  direct,  and  in  the  absence  of 
such  direction,  to  her  heirs  at  law,  it  was 
held  that  an  equitable  life  estate  was  cre- 
ated in  her  and  that  in  the  absence  of  ap- 
pointment the  legal  estate  was  executed  in 
her  heirs,  therefore  preventing  the  rule  in 
Shelley's  Case  from  applying.  Green  v. 
Green,  23  Wall.  486,  23  L.  ed.  75. 

If  the  first  limitation  be  of  a  trust  estate 
of  freehold,  and  the  subsequent  one  carries 
the  legal  estate,  the  rule  will  not  apply. 
Crosby  v.  Davis,  2  Clark  (Pa.)  408; 
Handy  v.  McKim,  64  Md.  660,  4  Atl.  125. 

Where  by  deed  of  marriage  settlement 
property  was  conveyed  to  a  trustee  for  the 
sole  and  separate  use  of  the  wife,  and  it 
was  therein  provided  that  should  she  die 
before  her  intended  husband,  leaving  no 
children,  the  property  should  vest  in  and 
belong  to  her  natural  heirs  discharged  of 
all  trusts,  it  was  held  that  the  rule  in 
Shelley's  Case  did  not  apply,  because  the 
ancestor's  estate  was  equitable,  and  that  of 
the  heirs  legal.  Shackelford  v.  Bullock,  34 
Ala.  418. 

A  devise  of  land  to  a  trustee  for  the  use 
of  a  woman  for  life,  with  the  direction  that 
in  case  she  should  die  after  attaining  the 
65 
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Unexecuted  trust  estates  in  the  life  ten- 
ant and  legal  remainders  will  not  unite.'? 


They  are  not  of  the  same  quality.** 
So,  where  property  was  devised  to  trus- 


age  of  sixteen  leaving  lawful  issue,  to  con- 
vey said  premises  by  deed  to  such  lawful 
issue  and  to  his,  her,  or  their  heirs  or  as- 
signs, and  that  if  the  devisee  should  die 
either  before  or  after  attaining  the  age  of 
sixteen  without  leaving  lawful  issue  sur- 
viving her,  then  to  convey  the  said  premises 
to  the  testator's  son,  his  heirs,  and  as- 
signs, was  held  not  to  be  within  the  rule 
in  Shelley's  Case,  since  the  devisee  had  only 
an  equitable  estate,  while  the  legal  estate  in 
fee  simple  was  given  to  her  issue,  and  the 
trust  was  active.  Slater  v.  Rudderforth, 
26  App.  D.  C.  497. 

Where  the  interest  of  a  trust  fund  was 
given  to  a  man  for  his  life  and  then  to  his 
wife  for  life,  if  she  survived  him,  and  then 
the  principal  of  the  fund  was  given  to  his 
heirs,  it  was  held  that  the  rule  in  Shelley's 
Case  did  not  apply,  because  the  legal  and 
equitable  estates  could  not  coalesce. 
Monast  v.  Letourneau,  87  III.  App.  300. 

But  where  money  was  to  be  invested  in 
safe  stocks,  the  income  to  be  for  the  sole 
use  of  testator's  daughter  during  her .  life, 
and  after  her  death  the  property  was  to  go 
to  her  heirs,  it  was  held  that  an  equitable 
interest  was  not  created  in  the  devisee  for 
life,  so  as  to  take  the  case  out  of  the  rule 
in  Shelley's  Case,  there  being  no  word  about 
investing  in  the  stock  in  the  name  of  any 
trustee,  no  word  about  directing  that  the 
interest  should  be  paid  over  to  her,  but 
simply  that  the  income  should  be  for  her 
sole  use.  Engle  v.  Mades,  25  Wash.  L.  Rep. 
229. 

And,  in  Douglas  v.  Congreve,  1  Beav.  59, 
where  the  devise  was  to  a  woman  for  life 
for  her  independent  use  and  benefit,  followed 
by  a  direct  devise  after  her  death  to  her  hus- 
band for  his  life,  with  remainder  to  the 
use  of  the  heirs  of  her  body  in  tail,  with 
remainders  over,  the  will  containing  a 
declaration  that  all  these  limitations  were 
intended  to  be  in  strict  settlement  with  re- 
mainder to  testator's  own  right  heirs  for- 
ever, it  was  held  that  the  fact  that  there 
was  a  direction  that  the  devisee  should  hold 
the  estate  for  her  independent  use  and  bene- 
fit did  not  render  the  estate  of  the  first 
taker  so  far  equitable  that  it  could  not 
coalesce  with  the  legal  estate  in  remainder. 

^f  A  deed  conveying  property  in  trust  for 
the  use  of  a  woman  during  her  natural 
life,  and,  upon  her  death,  to  inure  and  vest 
in  her  heirs  in  fee  simple  forever,  said  heirs 
to  have  and  hold  the  premises  under  them, 
and  their  heirs  and  assigns^  forever,  was 
held  not  within  the  rule  of  Shelley's  Case, 
since  if  the  estate  limited  to  the  ancestor 
is  a  trust  estate  and  the  subsequent  limi- 
tation to  his  heirs  carries  the  legal  estate, 
the  two  will  not  unite  in  an  estate  of  in- 
heritance in  the  ancestor.  Zuver  v.  Lyons, 
40  Iowa,  610. 

Where  the  devise  of  money  was  to  tes- 
tator's daughter  to  be  invested  in  lands  for 
her,  she  to  have  the  income  of  the  same 
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during  her  life,  and  "at  her  death  to  ^o  to 
the  heirs  of  her  body,  and,  if  none,  to  be 
divided  equally  between  the  surviving  chil- 
dren of  her  mother,"  etc.,  it  was  held  tl.ai 
the  rule  in  Shelley's  Case  was  inapplicabie 
because  the  testator  did  not  vest  the  ie;al 
estate  in  the  daughter,  with  a  limitation 
over  to  the  heirs  of  her  body.  Hanua  t. 
Hawes,  45  Iowa,  437. 

The  rule  in  Shelley's  Case  does  not  apply 
to  a  devise  in  trust  for  the  use  of  a  nur- 
ried  woman  for  life  and  after  her  death  to 
her  heirs  in  fee  tail,  since  the  estate  of  the 
ancestor  is  equitable  and  that  of  the  heirs 
legal.     Griffith  v.  Plummer,  32  Md.  74. 

A  devise  to  a  trustee  for  the  use  of 
testator's  daughter  for  life,  and  then  to 
her  issue  lawfully  b^otten  and  their  hcin 
forever,  is  not  within  the  rule  in  Shellfva 
Case,  since  the  use  limited  to  the  daughter 
is  equitable  and  that  to  the  issue  is  leral. 
Shreve  v.   Shreve,   43   Md.  382. 

Where  an  estate  is  limited,  either  by  deed 
or  will,  to  the  sole  and  separate  use  of  a 
married  woman  for  life  and  after  her  deat-i 
to  the  use  of  her  heirs  in  fee,  she  takes  but 
an  equitable  life  estate,  while  her  heirs  take 
a  legal  estate,  and  this  prevents  the  op^^ra- 
tion  of  the  rule  in  Shelley's  Case.  Nevin  v. 
Gillespie,  50  Md.  320. 

Where  the  testator  by  express  language 
declared  that  the  legal  estate  should  be  he  id 
by  trustees  in  trust  for  the  life  tenant,  an  J 
from  the  expiration  of  the  equitable  lift 
tenancy  in  trust  for  the  period  of  twent> 
years,  when  the  estate  was  to  vest  ab-' 
lutely  in  the  children  or  descendants  of  ti>e 
life  tenant,  if  any,  and,  in  default  of  any 
such  issue  living  at  that  time,  then  in  tite 
persons  who  should  answer  to  the  descriv 
tion  of  heirs  at  law  of  such  life  tenant,  ve 
rule  in  Shelley's  Case  was  held  not  to  app  y. 
since  this  created  an  equitable  life  est:i:e 
followed  by  a  subsequent  fee-simple  e«tate. 
Mercer  v.  Hopkins,  88  Md.  292,  41  Atl.  Jii'^. 

Under  a  deed  of  trust  which  empoweif-d 
the  trustee  to  collect  and  receive  the  inccTw 
of  the  trust  estate  and  pay  it  over  to  1 1*- 
life  tenant,  with  remainder  to  his  ri.::it 
heirs,  the  first  taker  was  held  to  take  an 
equitable  life  estate  and  the  heirs  a  l^c>i> 
estate,  making  it  impossible  to  apply  tine 
rule  in  Shellev's  Case.     Ibid. 

A  grantor  having  given  the  legal  estate  in 
his  property  to  trustees,  and  created  for 
himself  an  equitable  life  estate,  and  provid- 
ed that  in  case  of  his  leaving  no  childr'*:. 
living  at  the  time  of  his  death  and  leaving 
a  widow  surviving  him,  the  widow  sb«-»nl»i 
have  an  equitable  life  estate  with  remaimitr 
to  his  right  heirs,  tlie  rule  in  Shelley's  C.i«e 
was  held  not  applicable,  as  the  precedini: 
life  estate  in  the  grantor  was  aji  equitable 
estate  and  the  remainder  to  the  heirs  a 
legal  estate.  Mercer  v.  Safe  Deposit  k  T. 
Co.  91   Md.  102,  45  Atl.  865. 

38  Where  a  testator  had,  before  tie 
Revolution,  devised  lands  to  trustees  dur- 
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lees  in  trust  to  receive  the  income  there- 
of and  pay  it  over  to  testator's  daughters 
respectively  for  the  sole  and  separate  use 
of  each  daughter  during  life,  and  then 
to  her  husbatid  in  case  a  husband  should 
survive,  and  after  the  death  of  the  daugh- 


ters' and  their  husbands  said  portions  to 
be  conveyed  to  the  right  heirs  of  the  daugh- 
ters in  fee  simple,  it  was  held  that  the  es- 
tate of  the  first  taker  was  equitable  and 
that  of  the  remaindermen  legal,  so  that  the 
two  would  not  coalesce.<9 


ing  the  life  of  his  grandson  to  preserve  con- 
tingent remainders,  but  in  terms  to  permit 
the  grandson  to  receive  the  rents  and  profits 
during  his  life,  and  from  and  after  his  death 
devised  the  same  to  the  first  son  of  the 
grandson  an^  the  heirs  male  of  his  body, 
and  in  default  thereof  to  his  second, 
third,  and  every  other  son  successively, 
and  to  the  heirs  male  of  their  bodies 
respectively,  with  the  further  limitations 
depending  upon  the  failure  of  male  issue 
of  the  sons  of  the  grandson;  and  the 
grandson,  who  had  no  sons  at  the  death 
of  the  testator,  afterwards  had  several,  the 
eldest  of  whom  died  without  issue  in  the 
lifetime  of  the  father, — it  was  held  that  the 
grandson  was  not  tenant  in  tail,  but  took 
only  an  equitable  life  estate,  and  that  his 
eldest  son  became  seised,  on  his  birth,  of 
a  vested  remainder  in  tail  expectant  upon 
the  death  of  his  father;  since  the  estates 
limited  in  remainder  to  the  sons  of  the 
grandson  were  legal  in  their  nature,  while 
his  was  but  an  equity,  and  such  dissimilar 
estates  will  not  coalesce  to  enlarge  the 
estate  of  the  ancestor  from  a  life  interest  to 
a  fee,  under  the  rule  in.  Shelley's  Case. 
Vanderheyden  v.  Crandall,  2  Denio,  9. 

In  Striker  v.  Mott,  28  N.  Y.  91,  under  a 
devise  to  grandchildren  and  their  heirs  of 
certain  land,  the  will  providing  that  the 
property  should  not  at  any  time  be  sold 
or  alienated,  and  that  the  executors  and  the 
survivor  of  them,  etc.,  should  from  time  to 
time  lease  or  rent  the  same,  and  that  the 
rents,  issues,  and  profits  should  be  annually 
paid  to  the  testator's  said  heirs  in  equal 
proportions,  and  in  case  any  of  the  said 
heirs  or  devisees  should  die  without  lawful 
issue  his  share  to  inure  to  the  sole  use  of 
the  grandchildren  and  the  survivor  of  them, 
and  the  heirs  of  such  survivor  forever, — it 
was  held  that  if  the  remainder  to  take  effect 
upon  the  death  of  a  grandchild  and  the 
consequent  termination  of  the  estate  in  the 
executors  was  considered  as  limited  to  the 
grandchildren's  heirs  at  law  by  force  of  this 
provision  of  the  will,  still  the  rule  in 
Shelley's  Case  would  not  apply,  for  the 
reason  that  the  precedent  estate  and  that 
in  remainder  were  not  of  the  same  quality, 
the  first  being  equitable  and  the  other 
legal. 

A  conveyance  to  a  trustee  to  receive 
rents,  issues,  and  profits  of  the  premises, 
and  to  pay  the  same  to  a  specified  person 
for  and  during  the  term  of  her  natural  life, 
or  to  such  person  as  she  should  from  time 
to  time,  but  not  by  way  of  anticipation  not- 
withstanding her  coverture,  direct  and  ap- 
point, to  be  for  her  sole  and  separate  use, 
and  in  no  way  subject  to  the  control  of 
debts  or  encumbrances  of  her  husband,  and 
after  her  death  and  the  death  of  her  hus- 
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band,  to  have  and  hold  such  premises,  rents, 
issues,  and  profits  thereon  in  trust  to  and 
for  the  sole  use,  benefit,  and  behoof  of  the 
right  heirs  of  the  cestui  que  trust,  to  them, 
their  heirs,  and  assigns  forever, — was  held 
not  to  be  within  the  rule  in  Shelley's  Case, 
on  the  ground  that  the  first  estate  was 
equitable  and  the  remainder  legal.  One 
judge  dissenting.  Brown  v.  Wadsworth, 
168  N.  Y.  225,  61  N.  E.  250. 

Where  the  testator  left  personal  property 
to  trustees  for  the  benefit  of  his  daughter 
for  life,  and  then  to  be  equally  divided 
amongst  the  heirs  of  her  body  forever,  it 
was  held  that  the  daughter's  interest  was 
equitable  and  that  of  the  heir's  legal,  so 
that  they  could  not  unite.  Payne  v.  Sayle, 
22  N.  C.  (2  Dev.  A  B.  Eq.)  455. 

89  Bacon's  Appeal,  57   Pa.  504. 

Similarly  where  a  will  directed  that  "each 
of  my  said  children  shall  receive  the  interest 
only  of  his  or  her  respective  share  during 
his  or  her  natural  life,  and  upon  the  death 
of  each  of  my  said  children  then  the  chil- 
dren of  such  deceased  child  shall  take  abso- 
lutely and  without  restriction  in  equal 
shares  the  share  so  limited  to  their  parent 
during  his  or  her  natural  life,"  and  the 
testator  appointed  a  trustee  for  all  his 
children  and  gave  him  power  to  receive  and 
invest,  as  he  might  deem  most  advantageous, 
the  entire  fund,  with  direction  to  pay  the 
interest  of  a  certain  part  to  each  of  his  chil- 
dren for  life,  it  was  held  that  the  rule  in 
Shelley's  Case  was  inapplicable  for  one 
reason,  because  the  life  estate  was  equitable 
and  the  remainder  a  legal  fee  simple. 
Mannerback's  Estate,  133  Pa.  342,  19  Atl. 
552. 

In  Harbster's  Estate,  133  Pa.  351,  19  Atl. 
558,  a  testator  directed  his  executors  to 
invest  a  certain  portion  of  his  property  in 
good  and  reliable  securities  for  the  use  of 
his  son  during  his  natural  life,  the  principal 
after  his  death  to  go  to  and  be  paid  to  his 
children,  or  children's  children  in  proper 
line  of  descent.  This  was  held  to  create  an 
active  trust,  so  as  not  to  entitle  the  first 
devisee  to  the  payment  of  the  principal. 

Under  a  bequest  of  a  portion  of  the  tes- 
tor's  estate  to  be  invested  by  his  executors, 
the  proceeds  and  so  much  of  the  principal 
as  should  be  necessary  applied  to  the  main- 
tenance of  testator's  son  during  his  life, 
the  said  son  to  have  no  control  of  it  and  the 
property  not  to  be  liable  for  his  debts,  the 
will  providing  that  at  his  death  it  should 
go  to  his  heirs,  the  son  does  not  take  the 
absolute  estate.  Dult's  Estate,  137  Pa.  112, 
20  Atl.  418. 

In  Eshback's  Estate,  197  Pa.  153,  46  Atl. 
905,  a  testator  devised  a  portion  of  his 
estate  to  executors  in  trust  to  put  the  same 
at  interest  and  pay  the  interest  from  time 
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And  a  devise  of  a  farm  to  a  trustee  in 
special  trust  for  testator's  son,  and  after 
him  in  fee  to  his  heirs,  was  held  to  give 
the  son  an  equitable  estate  for  life  only, 
since  the  estate  of  the  life  tenant  and  that 
of  the  remaindermen  were  of  different 
qualities.^ 

So,  it  was  held  that  a  grant  to  a  trus- 


tee in  trust  for  the  sole  and  excluslr«- 
use  of  a  married  woman  for  bfe.  fr«v 
from  the  debts,  contracts,  or  liabilities  of 
her  husband,  and  after  her  death  to  lier 
issue  to  take  per  aiirpsB  their  iieirs  and  as- 
signs, to  his  and  their  use,  benefit,  and  l>^- 
hoof  forever,  was  not  within  the  rule,  for 
one  reason, — ^because  the  estate  of  the  au- 


to time  to  testator's  daughter  during  her 
life,  the  principal  after  her  death  to  go  to 
her  heirs  and  assigns  forever.  It  was  held 
that  the  rule  did  not  operate,  since  the 
equitable  estate  for  life  was  followed  by  a 
legal  estate  in  remainder. 

In  a  devise  of  a  share  of  testator's  prop- 
erty to  his  executor  to  pay  the  income  aris- 
ing therefrom  to  testator's  son,  and  upon 
the  latter's  death  to  divide  it  among  the 
son's  children,  share  nnd  share  alike,  con- 
ceding that  the  word  "children"  was  used 
in  the  sense  of  heirs  of  the  body,  still  the 
rule  in  Shelley's  Case  was  held  not  to  ap- 
ply, since  the  qualities  of  the  estates  of  the 
life  tenant  and  the  remaindermen  were  not 
the  same,  the  trust  not  being  executed  in 
the  life  tenant.  Xander  v.  Easton  Trust  Co. 
217  Pa.  485,  66  Atl.  769. 

In  Hemphill's  Estate,  18  Pa.  Co.  Ct.  527, 
a  will  gave  to  the  widow  "in  trust"  all  of 
the  estate, "  'the  net  income'  of  which  was, 
with  certain  exceptions,  to  belong  to  hei 
for  life.  At  her  death  .  .  .  the 
personal  estate  was  given  to  the  children 
absolutely,  and  the  real  estate  to  them, 
naming  them,  'in  trust,'  the  net  income  of 
which  shall  belong  to  them,  share  and  share 
alike,"  and  at  their  death  the  same  was  be- 
queathed to  their  heirs,  administrators,  and 
assigns.  It  was  held  that  the  estate  in  the 
children  was  an  equitable  estate  for  life, 
and  that  the  estate  in  remainder  to  their 
heirs  was  a  legal  estate,  and  that  the  two 
estates  being  of  different  qualities  could  not 
coalesce.  The  rule  in  Shelley's  Case  there- 
fore did  not  apply. 

*« Thurston  v.. Thurston,  6  R.  L  296. 

Where  there  was  a  devise  to  a  trustee  of 
certain  property  to  pay  the  income  thereof 
to  testator's  son  for  life,  and  at  his  death 
to  convey  the  principal  "to  such  issue  as  he 
may  leave  surviving  him,"  and  in  case  the 
son  should  die  without  issue  living  at  the 
time  of  his  death,  over,  it  was  held  that 
even  if  tlie  word  "issue"  could  be  taken  in 
its  widest  sense  as  synonymous  with  the 
words  "heirs  of  the  body,"  the  rule  in 
Shelley's  Case  would  not  apply,  because  the 
estate  to  the  son,  being  equitable,  would  not 
coalesce  with  that  to  the  issue,  which  was 
legal.     Kern's  Estate,  5  Pa.  Dist.  R.  204. 

Where  the  devise  was  as  follows:  "I  give 
and  bequeath  to  each  of  my  children  an 
equal  portion  of  my  estate,  tlint  portion 
that  will  be  for  my  daughters  Emily  and 
Matilda  to  be  invested  in  safe  securities 
and  the  interest  to  be  paid  to  them.  Should 
either  of  them  die  without  issue,  then  to  be 
divided  with  my  other  heirs," — the  court 
paid  no  attention  to  the  final  limitation 
over,  on  the  crround  that  if  a  trust  for  the 
29  L.R.A.(N.S.) 


separate  and  sole  use  of  the  married  dau2i 
ters  existed,  their  estate  was  an  equitat>l'; 
one,  and  the  rule  in  Shelley's  Case  could  not 
apply.     Craige  v.  Craige,  9  Phila.  545. 

Where  the  devise  was  in  trust  to  paj  t!tr 
interest  of  certain  property  to  testator's 
daughter  for  her  sole  and  separate  use,  fre.^ 
from  the  control  of  her  husband,  for  lif*. 
and  after  her  death  in  trust  for  the  use  an  \ 
benefit  of  such  person  or  persons  as  would  t< 
entitled  to  the  same  by  the  laws  of  Penn^rl- 
vania  if  the  daughter  had  survived  her 
mother  and  husband  and  died  intestate, 
etc.,  it  was  contended  that  the  trust  «j« 
merely  a  separate  use,  and  that  by  the 
death  of  the  mother  the  parties  to  it  in  re- 
mainder became  the  entire  body  of  the  beirii 
of  the  daughter,  and  that  therefore  bv  tW 
application  of  the  rule  in  Shelley's  Case,  ^h^ 
became  entitled  to  the  whole  estate;  but  it 
was  held  that  active  duties  which  vere  m 
volved  in  the  trust  compelled  the  Testing  ot 
the  legail  estate  in  the  trustees,  and  tha: 
the  daughter's  interest  remaining  equiial  V 
was  prevented  from  coalescing  with  tti* 
legal  estate  in  remainder.  KountzIemaD? 
Estate,  21  W.  N.  C.  467. 

In  Boutelle  v.  City  Sav.  Bank,  38  R.  I. 
177,  26  Atl.  53,  a  devise  was  to  a  trustee  to 
receive  the  rents  and  profits  of  the  pro^'- 
erty,  and,  after  paying  therefrom  certain 
charges,  annually  to  pay  OTer  the  rrsi- 
due  to  testatrix's  daughter  during  her  U> 
for  her  use  and  benefit,  the  will  provid  rs 
that  after  the  death  of  the  daughter  thr 
trust  estate  was  to  go  to  the  children  Wtt 
by  the  daughter  of  her  body,  or  the  de- 
scendants of  such  child  or  children,  if  §bf 
left  no  child,  and  that  if  the  heirs  of  her 
body  should  fail  before  arriving  at  the  see 
of  twenty-one  years,  then  over.  It  was  be':d 
that  the  rule  did  not  apply. 

In  Markley  v.  Singletary,  11  Rich.  Eq. 
393,  the  rule  was  held  not  applicable  to  a 
grant  of  a  negro  girl  to  grantor's  daughter 
for  her  use  and  support  for  life,  and  to  the 
daughter's  issue  at  her  death,  since  the  fir«t 
taker's  estate  was  equitable,  and  that  of 
the  remainderman,  legal. 

In  Holbrook  v.  Gaillard,  Riley,  Eq.  167, 
it  was  held  that  the  rule  did  not  apply  to 
a  devise  of  property  to  executors  in  tru>s 
for  the  separate  use  of  testatrix's  daa<:ii* 
ters  respectively  for  their  lives;  and  fn-a 
the  death  of  such  of  her  daughters  as  mieht 
die  without  issue  surviving  tb^m.  tf*  a^-d 
for  the  use  of  her  other  children  surriTirg 
her,  and  the  issue  of  such  as  did  not  scr^ 
vive  her,  to  be  divided,  etc,  and  as  to  suck 
daughters  as  should  leave  issue  alive  at 
their  deaths,  in  trust  and  to  the  uses  and 
purposes  which  they  might  declare  as  Xm 
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cestor  was  equitable,  while  that  of  the  is- 
sue was  legal,  the  trust  as  to  them  be- 
ing executed.41 

And  where  there  was  a  devise  to  trus- 
tees and  their  heirs  upon  trust  to  pay  out 
of  the  rents  and  profits  of  certain  lands 
certain  legacies,  devises,  and  bequests,  and 
then  to  pay  the  rest  and  residue  of  the 
rents,  profits,  etc.,  to  a  woman  or  certain 
person  or  persons  as  she  should  appoint, 
for  and  during  the  term  of  her  life,  the 
will  providing  that  after  her  death  the 
trustees  should  stand  seised  of  the  prop- 
erty to  the  use  of  the  heirs  of  her  body 
severally  and  successively  as  they  should 
happen  to  be  in  priority  of  birth  and  su- 
periority of  age,  and  to  the  heirs  of  their 


several  respective  bodies  in  tail  general, 
subject  to  the  payment  of  the  legacies,  de- 
vises, etc.,  and,  in  default  of  such  issue, 
upon  the  further  trust  that,  from  and  aft- 
er the  death  of  the  devisee  without  issue 
of  her  body,  certain  legacies  be  paid,  after 
which  the  property  was  devised  to  another, 
— it  was  held  that  this  was  a  use  executed 
in  the  trustees  and  their  heirs  during  the 
life  of  the  first  devisee,  and  that  she  had 
only  an  equitable  interest  in  the  surplus 
rents  and  profits  during  her  life,  and  that 
the  subsequent  limitation  to  the  trustees 
to  the  use  of  the  heirs  of  her  body  was  a 
use  executed  in  the  remaindermen,  and  that 
the  ancestor  having  only  a  trust  estate, 
while  the  use  was  executed   in  the   heirs 


their  respective  shares  by  appointment,  and 
in  default  thereof,  such  share  to  go  to  the 
use  of  the  right  heirs  and  distributees  of 
the  daughter  so  dying,  free  from  further 
trusts,  since  the  gift  to  the  tenant  for  life 
was  of  an  equitable  estate  and  that  to  the 
heirs  a  legal  estate. 

« Gourdin  v.  Deas,  27  S.  C.  479,  4  S.  E. 
64. 

Where  real  property  is  conveyed  to  a 
trustee  for  the  benefit  of  the  grantor's  wife 
for  life  and  then  for  the  heirs  of  her  body, 
with  power  to  sell  and  reinvest  when 
leemed  best  for  the  interest  of  the  wife  and 
children,  the  devise  is  not  within  the  rule, 
"or  one  reason, — because  there  is  an  un- 
executed trust  in  the  trustee.  Carrigan  v. 
3rake,  36  S.  0.  354,  15  S.  E.  339. 

A  devise  to  each  of  the  testator's  daugh- 
ers,  naming  them,  "for  and  during  the  term 
)f  her  natural  life,  to  and  for  her  sole  and 
eparate  use,  benefit,  and  behoof,  and  in 
10  wise  to  be  subject  or  liable  to  the  debts, 
ontracts,  or  encumbrances  of  any  husband, 
nd  at  her  death  to  the  issue  oi  her  body 
^ho  may  be  then  living,"  containing  the 
urther  provision  that  ''in  case  either  of  my 
augi\^rs  shall  die  without  leaving  issue 
f  her  body  living,"  over,  was  held  not 
ithin  the  rule,  because  the  estate  given  to 
)e  daughter  was  equitable,  and  that  given 
>  the  issue,  legal.  Gadsden  v.  Desportes, 
9  S.  C.  131,  17  S.  E.  706. 
The  rule  does  not  apply  to  a  devise  in  the 
blowing  language:  "I  lend  unto  my  son, 
!>hn,  during  his  natural  life  or  resignation, 
1  the  balance  of  my  land  and  appurten- 
ices  that  is  not  deeded  or  willed  after  the 
>atb  of  my  wife  in  this  my  will,  and  at  his 
■ath  or  resignation  to  revert  to  the  lawful 
gotten  heirs  of  his  body;"  since  the  son 
ok  only  an  equitable  estate  for  life  in  the 
nd,  whereas  the  devise  to  his  heirs  gave 
em  the  legal  title.  Clopton  v.  Clopton, 
Heisk.  31. 

In  Ward  ▼.  Saunders,  2  Swan,  174,  a 
»tator  ^lled  property  in  the  hands  of 
§  executors  for  the  use  and  benefit  of  his 
ughters  named,  to  remain  in  the  hands  of 
«  exe<*utor8  in  trust  for  the  daughters 
rin;r  their  lives  and  to  the  heirs  of  their 
li<>9  forever,  and  in  a  codicil  provided: 
L.FLA.(N.S.) 


"In  pursuance  of  my  last  will  and  testa- 
ment, it  is  my  desire  that  my  young  negroes 
already  devised  by  will  be  divided  as  fol- 
lows, to  wit,  to  my  daughter  .  .  .  and 
the  heirs  of  her  body,  negro  girl  Polly,"  etc. 
It  was  held  that  this  passed  only  a  life 
estate  to  the  daughter. 

In  Loving  v.  Hunter,  8  Yerg.  4,  the  tes- 
tator "lent"  a  certain  portion  of  his  estate 
to  his  three  daughters  for  their  lives,  and 
then  "gave"  it  to  the  lawfully  begotten 
heirs  of  their  bodies.  The  court  said  that 
had  this  been  a  devise  of  real  estate  the 
word  "lend"  would  have  conferred  on  a 
daughter  only  an  equitable  right  to  use  the 
estate  during  her  natural  life,  and  that  the 
legal  title  thereto  would  have  vested  in  her 
children  by  force  of  the  word  "gave."  The 
devise  would  not  therefore  have  fallen  with- 
in the  rule  in  Shelley's  Case,  since  the 
estates  were  not  of  the  same  quality. 

A  devise  of  freehold  and  copyhold  estates 
to  trustees  upon  trust,  to  hold  the  same 
upon  trust  for  the  life  of  testator's  son,  to 
receive  the  rents,  issues,  and  profits  there- 
on, and  pay  the  same  to  the  son  and  his 
assigns  durine  his  life,  or  otherwise  to  per- 
mit him  or  tnem  to  receive  the  same,  the 
testator  devising  the  property,  after  the 
death  of  the  son,  to  the  sole  use  and  behoof 
of  the  heirs  of  the  son's  body  lawfully  be- 
gotten, and  in  case  the  son  should  die  with- 
out leaving  any  issue  of  his  body  lawfully 
begotten,  then  over,  was  held  to  vest  in  the 
trustees  a  legal  estate  in  both  freeholds  and 
copyholds  for  the  son  in  trust  for  him,  with 
the  legal  remainder  to  the  heirs  of  his  body. 
Baker  v.  Parson,  42  L.  J.  Ch.  N.  S.  228. 

In  Collier  v.  M'Bean,  34  Beav,  426,  under 
a  devise  of  real  estate  to  trustees  and  their 
heirs  in  trust  for  the  life  of  testator's 
brother,  and,  until  the  payment  of  testator's 
debts  and  legacies,  to  apply  the  rents  in 
the  payment  of  such  debts  and  legacies,  and 
then  to  pay  the  same  to  his  brother  for 
life,  after  the  latter's  death  the  estate  being 
devised  to  the  heirs  of  his  brother's  body, 
and,  in  default,  to  the  testator's  own  right 
heirs,  it  was  held  that  the  equitable  estate 
in  the  brother  and  the  legal  estate  in  re- 
mainder would  not  coalesce.  • 
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of  her  body,  these  interests  could  not  coa- 
lesce.** 

And  a  devise  to  testator's  son  for  the 
sole  use  and  benefit  of  testator's  daughter 
and  her  children,  the  will  providing  that 
should  the  daughter  die  without  any  child 


or  children,  the  property  should  return  to 
testator's  children  and  be  equally  divided 
among  them,  was  held  not  to  be  within  tbe 
rule,  for  one  reason, — ^because  the  limita- 
tion to  the  children  of  the  daughter  vas 
not  of  the  same  quality  of  estate  as  that 


«  Say  V.  Jones,  3  Bro.  P.  C.  C.  113. 

In  Crosby  v.  Davis,  2  Clark  (Pa.)  408, 
the  grantor  deeded  certain  property  to  a 
trustee  to  lease  to  such  persons  and  at  such 
rents  as  the  trustee  might  see  fit,  and  to 
pay  the  same  over  to  the  grantor  during  the 
term  of  his  natural  life,  or  so  long  as  the 
trust  should  continue,  or,  in  the  discretion 
of  the  trustee,  to  permit  and  suffer  the 
grantor  to  rent  and  receive  the  rents,  etc., 
for  his  own  use,  or  to  permit  and  suffer  the 
grantor  to  occupy  and  enjoy  the  property, 
or  any  part  thereof,  and  to  take  the  issue 
and  profits  thereof  to  his  own  use  and 
benefit,  the  deed  providing  that  the  trustee, 
as  often  as  dividends  should  be  declared  on 
certain  stock  transferred  to  him,  should  re- 
ceive and  pay  the  same  to  the  grantor,  and 
after  the  decease  of  the  grantor  to  hold  the 
same  in  trust  for  such  uses  as  the  grantor 
by  his  will  might  appoint,  and  in  default  of 
appointment  then  to  the  issue  of  the 
grantor's  right  heir  or  heirs,  her  and  their 
heirs  and  assigns  forever, — if  more  than 
one,  in  equal  parts,  as  tenants  in  common. 
It  was  held  that  the  two  estates  did  not 
coalesce  so  as  to  give  the  first  taker  the  fee. 

In  Han  ley  v.  Pearson,  L.  R.  13  Ch.  Div. 
545,  where  by  a  post-nuptial  settlement  real 
estate  belonging  to  the  wife  was  conveyed  to 
the  husband  and  his  heirs,  and  to  the  issue 
of  the  husband,  his  executors,  and  adminis- 
trators, during  the  life  of  the  wife,  upon 
trust  to  pay  the  rents  and  profits  to  her  for 
her  separate  use,  and,  after  her  death,  in 
case  she  survive  her  husband,  to  the  use  of 
the  heirs  and  assigns  of  the  wife  forever, 
but  in  case  of  the  wife  dying  before  her 
husband,  then  to  the  use  of  the  husband,  his 
heirs,  and  assigns  forever, — the  wife  sur- 
viving the  husband,  it  was  admitted  that 
the  two  estates  would  not  coalesce  under  the 
rule  in  Shelley's  Case;  and  it  being  shown 
that  this  was  contrary  to  the  intention  of 
the  parties,  the  court  ordered  a  rectification 
of  the  deed. 

In  Henry  v.  Purcel,  2  W.  Bl.  1002,  it  was 
contended  that,  under  a  devise  of  property 
to  trustees  for  two  hundred  years  to  raise 
a  certain  sum  for  the  use  of  testator's 
daughter  and  subject  thereto  in  trust  to  pay 
the  rents  and  profits  to  A,  a  married  woman, 
for  her  separate  use  during  her  natural  life, 
and  after  her  death  to  the  use  and  behoof 
of  the  heirs  of  her  body  lawfully  issuing, 
the  elder  of  such  issue  and  his,  her,  and  their 
heirs  to  inherit  and  take  place  before  the 
younger  of  such  issue,  his,  her,  and  their 
heirs,  with  remainder  over  in  default  of 
such  issue, — the  mother,  A,  took  no  legal 
estate,  and  that  her  heirs  must  therefore 
take  as  purchasers.  This  was  not  denied, 
as  Mr.  Fearne  says,  and  no  question  was 
made  upon  it,  but  there  were  other  words 
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that  more  immediately  directed  the  con- 
struction. Fearne,  Contingent  Remainders, 
C6. 

In  Murthwaite  v.  Jenkinaon,  2  Barn,  i  C 
359,  the  testator  devised  property  to  trui- 
tees,   the   survivors,   etc,    in   trust  to  par 
several  legacies  and  annuities,  and  then  gave 
all  the  rents,  issues,  dividends,  etc,  to  his 
three  nieces  equally  to  be  divided  bet»evii 
them,  share  and  share  alike   for  life,  and 
after  the  death  of  either  of  them  the  tesu- 
tor  provided  that  the  lawful  issue  of  them 
and  each  of  them  should  have  and  enjoy  his 
or  her  mother's  share  of  all  the  residue  «jf 
the  rents,   dividends,   etc.,   for  life,  in  like 
manner;    and  that  if  either  of  the  nieir^ 
should  happen  to  die  in  the  lifetime  of  tb« 
others,  or  other  of  them,  without  issue  d 
her  body  lawfully  begotten,  the  share  of  lae 
one  so  dying  without  issue  should  go  to  and 
be  shared  and  divided  equally  between  tbe 
survivors  of  the  nieces  for  their  respective 
lives,  and  afterwards  to  the  lawful  issue  of 
the  survivors  in  like  manner;  and  that  if 
all  the  nieces  save  one  should  die  withu-jt 
issue  lawfully  begotten,  such  surviving  iii<^  e 
should   have   and   enjoy   the  whole  of  the 
rents,  etc.,  for  life,  and  after  her  death  to 
the  lawful  issue  of  such  surviving  nie«.— 
if  more  than  one,  to  have  the  whole  of  the 
rents,    etc.,    equally   divided   between  them 
share  and  share  alike,  and  if  but  one  iU"< 
that  such  only  one  should  have  and  enji'.< 
the  whole  of  such  part  thereof  as  was  p.*^ 
sonal,  to  and  for  his  or  her  own  us»»  anl 
benefit;  and  to  hold  so  much  and  such  part 
or  parts  thereof  as  were  freehold,  to  th^m 
and  each  of  them,  if  more  than  one.  to  Ww'u. 
his,  or  her  heirs  and  assigns  as  tenant*  i'. 
common,   and  not  as  joint  tenants,  and  :f 
but  one,  then  to  such  one,  his,  or  herbeT^ 
and   assigns  forever;    and  if  all   the  iiifc^- 
should  die  without  issue,  then  over.    It  wj* 
held  that  the  surviving  trustee  had  a  l^-^ 
simple  in  the  freehold  estates  and  an  ah?" 
lute  interest  in  the  leasehold  estates,  a-J 
that  the  testator's  three  nieces  took  no  lejral 
estate  under  the  will;  and  that  in  case  li** 
will   had  commenced   with  the  words  '"tIp» 
rents,"  etc.,   and   the  passage  before  t]f  ^ 
words    had   been    omitted,  that   the   thrte 
nieces  would  have  taken  estates  tail  in  tv 
freehold,  and  absolute  interests  in  the  lea-e 
hold. 

In  Settle  v.  Settle,  10  Humph.  474,  ihcr^ 
was  a  devise  which  read  as  follows:  *'l 
also  lend  unto  my  daughter,  .  .  .  tl'-ir- 
ing  her  natural  life,  one  negro  woman, 
known  by  the  name  of  ...  ^  and  her  in- 
crease, and  at  her  death,  the  said  negro  and 
increase  to  be  divided  between  the  heirs  of 
her  body."  It  was  held  that  the  ^ori 
"lend,"  in  defining  the  first  taker's  esute, 
and  the  words  by  which  the  remainder  was 
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to  the  daughter,  the  estate  to  the  daugh- 
ter being  equitable,  while  that  to  the  chil- 
dren was  the  abso]ut«  fee.^ 

d.  JLegral    life    estate;    equitable    re- 

mainder. 

If  the  estate  given  to  a  person  be  a  legal 
estate  for  life,  with  a  limitation  of  an  equi- 
table estate  to  his  heirs,  they  will  not  in- 
corporate into  an  estate  of  inheritance  in 
the  first  taker.M 

e.  Unexecuted    freehold    estates;   c«e- 

e%Ued  remainders. 

The  rule  in  Shelley's  Case  does  not  ap- 


ply where  the  devise  is  to  trustees,  to  be 
invested,  and  the  income  to  be  paid  to  a 
specific  person,  the  principal  to  be  paid  to 
his  heirs  after  his  death,  the  devise  or 
bequest  to  the  trustees  being  to  them  with- 
out the  addition  of  the  words  "their  heirs," 
etc.,  and  their  active  duty  being  express- 
ly limited  to  the  life  of  the  devisee.^  The 
remainder  being  executed,  this  renders  the 
estate  incapable  of  uniting.^ 

ft 

/•  Executed  freehold  estates;  legal  re' 

mainder. 

If  the  freehold   estate   is   executed   and 
the  remainder  is  legal,  the  estates  become 


given,  created  estates  of  a  different  nature, 
and  that  therefore  the  rule  did  not  apply, 
the  word  "heirs"  being  declared  not  to  be 
a  word  of  limitation,  but  a  word  of  pur- 
chase. 

«  Turner  v.  Ivie,  6  Heisk.  222. 

In  Play  ford  v.  Hoare,  3  Younge  &  J.  175, 
by  a  devise  to  trustees  and  their  heirs  for 
the  life  of  A,  to  suffer  her  after  she  should 
attain  the  age  of  twenty-one  to  receive  the 
rents,  etc.,  during  her  life,  not  subject  to 
the  control  of  any  husband,  the  rents  after 
her  death  to  go  to  her  heirs  forever,  it  was 
held  that  the  legal  estate  vested  in  the  trus- 
tees during  the  life  of  A,  and  could  not  unite 
with  the  remainder  under  the  rule  in  Shel- 
ley's Case. 

In  Shapland  v.  Smith,  1  Bro.  Ch.  76,  a  tes- 
tator devised  certain  property  to  trustees 
upon  trust  to  pay  rents  and  profits  after  cer- 
tain deductions  to  A  and  his  assigns  for  life, 
and  after  his  death  to  the  use  of  the  heirs 
male  of  the  body  of  A,  and  in  default  of  such 
i^sue  remainder  over.  It  was  held  that  the 
trustees,  being  required  to  pay  the  taxes  and 
repairs,  must  have  an  interest  in  the  prem- 
ises, and  that  therefore  the  legal  estate,  for 
the  life  of  A,  was  in  them,  and  that  A  had 
m\y  an  equitable  estate  for  life,  and  that  the 
subsequent  estate  being  executed,  the  two 
states  could  not  unit«. 

In  Silvester  ex  dem.  Law  v.  Wilson,  2  T. 
I.  444,  it  was  held  that  under  a  devise  to 
nistces  to  receive  the  rents  and  profits  bf 
troperty  during  the  life  of  A,  such  rents  and 
trofits  to  be  applied  for  his  maintenance  for 
ife,  was  not  a  use  executed  in  A,  so  as  to 
nite  with  a  legal  limitation  to  the  heirs  of 
is  body. 

In  Stonor  v.  Curwen,  5  Sim.  264,  where 
be  devise  of  personal  property  was  to  trus- 
ses to  be  settled  on  testator's  niece  for  her 
^parate  use  for  life,  and  to  her  issue  at 
er  death,  and  failing  issue,  over,  the  court 
iid  that  if  there  had  been  a  devise  to 
us  tees  to  convey  real  estate  in  such  words, 
r  no  possibility  whatever  could  the  limita- 
on  to  the  issue  have  coalesced  with  the 
fe  interest  of  the  niece,  because  the  prop- 
ty  was  to  be  settled  on  her  for  her  sep* 
-ate  use,  and  therefore  she  could  not  have 
id  the  le^l  estate,  as  it  must  have  been 
^ted  in  the  trustees. 
•  L.ii.A.t^.S.) 


In  Re  Wynch,  5  De  G.  M.  &  G.  188,  where 
there  was  a  devise  of  personal  property  to  a 
married  woman  for  life  and  the  issue  of  her 
body  lawfully  begotten,  with  a  request  to 
certain  persons  to  act  as  her  trustees,  so 
that  the  annuity  might  be  secured  for  her 
sole  benefit,  it  was  held  by  Turner,  Lord 
Justice,  that  the  devise  of  the  life  estate 
was  merely  equitable,  and  the  devise  to  the 
issue  legal,  so  that  had  it  been  a  devise  of 
real  estate  the  two  interests  could  not  have 
coalesced  so  as  to  have  givqn  her  an  estate 
tail. 

44 Crosby  v.  Davis,  2  Clark  (Pa.)  408. 

In  Venables  v.  Morris,  7  T.  R.  342,  it  was 
held  that  ever  since  the  case  of  Say  v.  Jones, 
supra,  X.  c,  it  has  been  considered,  and  per- 
haps there  was  no  doubt  of  it  before,  that 
a  legal  estate  in  the  ancestor  and  an  equi- 
table estate  in  the  issue  could  not  be  united 
so  as  to  increase  the  estate  in  the  ancestor. 

46  Vogt  V.  Vogt,  26  App.  D.  C.  40.  The 
court  said  that  had  there  been  no  conver- 
sion of  the  devised  estate  into  personalty, 
the  vested  remainder  would  be  a  legal  estate, 
because  the  use  would  be  executed  in  the 
heirs.  It  might  be  conceded  that  the  stat- 
ute of  uses  in  force  in  Maryland  and  the 
District  of  Columbia  did  not  operate  in  the 
case  of  personal  property,  but  a  like  result 
was  accomplished  by  another  well-estab- 
lished principle,  namely,  that  a  trust  estate 
is  not  to  continue  beyond  the  period  required 
by  the  purposes  of  the  trust. 

46  The  rule  in  Shelley's  Case  was  held  not 
applicable  to  a  grant  to  trustees  for  an  un- 
married woman  for  life,  and  for  her  sole  and 
separate  use,  excluding  all  right  and  control 
of  any  future  husband,  or  liability  for  his 
debts,  and  in  default  of  child  or  children, 
or  other  descendants,  then  to  the  right 
heirs  of  the  devisee,  and  their  assigns  for- 
ever, since  the  ultimate  limitation  was  ex- 
ecuted, and  would  not  therefore  coalesce 
with  the  equitable  life  estate.  Handy  v. 
McKim,  64  Md.  560,  4  Atl.  123. 

A  deed  of  trust  to  a  trustee,  to  pay 
over  the  proceeds  of  the  property  to  the 
grantor's  daughter  for  life,  and  on  the 
death  of  the  daughter,  bearing  child  or  chil- 
dren, or  descendant  or  descendants  of  any 
child  or  children  deceased  of  the  said  daugh- 
ter, not  having  attained  the  age  of  twenty- 
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capable  of  coalescing  so  as  to  make  the 
rule  in  Shelley's  Case  applicable,  the 
troublesome  question  being  to  determine 
whether  the  particular  estate  is  executed.47 


A  gift  in  trust  for  the  sole  and  separate 
use  of  a  married  woman,  followed  imme- 
diately by  a  gift  of  remainder  to  her  right 
heirs,  their  heirs,  executors,  administrators. 


one  years,  to  pay  over  to  such  child  or  chil- 
dren, or  descendant  or  descendants  of  any 
child  or  children  deceased  of  said  daughter, 
the  profits  arising  from  the  property,  for 
their  maintenance,  etc.,  was  held  not  to  be 
within  the  rule,  since  this  created  an  equi- 
table estate  with  a  legal  remainder.  Wil- 
liams V.  Mears,  2  Disney  (Ohio)  604. 

In  Rife  v.  Geyer,  59  Pa.  393,  98  Am.  Dec. 
351,  a  will  devised  property  to  a  trustee  to 
let  and  demise,  to  recover  and  receive  the 
rents  and  pay  them  over  to  a  certain  person, 
or,  at  his  option,  to  permit,  and  suffer  him 
to  let,  demise,  occupy,  and  enjoy,  and  take 
the  income  thereof  for  life  for  his  separate 
use,  providing  that  it  should  not  be  in  the 
life  tenant's  power  or  liable  to  his  debts, 
control,  or  engagements,  and  upon  his  death 
the  trustee  to  hold  the  same  for  the  use  of 
the  life  tenant's  heirs  and  legal  representa- 
tives, their  heirs  and  assigns  forever.  It 
was  held  that  the  trust  to  the  life  tenant 
was  active,  and  that  the  remainder,  when 
vested,  was  an  executed  legal  estate,  the 
rule  in  Shelley's  Case  therefore  not  applying. 

In  Little  v.  Wilcox,  119  Pa.  439,  13  Atl. 
468,  there  was  a  trust  agreement  that  a 
homestead  should  be  held  in  trust  for  a  son 
during  life,  and  for  his  heirs  after  his  death, 
upon  complying  with  certain  covenants  for 
his  father's  maintenance.  It  was  held  that 
the  trust  as  to  him  was  special,  not  executed 
or  capable  of  being  executed  during  his 
lifetime  without  the  consent  of  his  father, 
while  the  remainder  to  his  heirs  was  exe- 
cuted, and  therefore  in  effect,  if  not  in  form, 
a  legal  estate,  and  that  therefore  the  two 
estates  could  not  coalesce  so  as  to  constitute 
an  estate  tail  under  the  rule  in  Shelley's 
Case. 

In  Austin  v.  Payne,  8  Rich.  Eq.  9,  where 
there  was  a  conveyance  of  real  and  personal 
property  to  a  trustee  in  trust  for  the  bole 
use  of  a  married  woman  for  life,  and  after 
her  death  to  the  use  of  the  heirs  of  her 
body,  it  was  held  that  the  estate  in  the  heirs 
became  executed  upon  the  death  of  the  life 
tenant,  and  being  therefore  a  legal  estate, 
while  the  estate  of  the  first  taker  was 
equitable,  the  two  estates  would  not  coalesce 
so  as  to  make  the  rule  applicable. 

If  a  trustee  holding  property  for  A  for 
life  has  active  duties  to  perform,  but  at 
the  death  of  A  the  trust  for  the  heirs  is 
merely  passive,  the  statute  will  execute  the 
use  so  that  the  estate  of  the  heirs  is  a 
legal  one,  while  the  prior  estate  is  equitable. 
22  Am.  &  Eng.  Enc.  Law,  p.  509;  Glcfver 
V.  Condell,  163  111.  566,  35  L.R.A.  360,  45 
N.  E.  173. 

In  Ware  v.  Richardson,  3  Md.  605,  56  Am. 
Dec.  762,  a  grant  to  a  trustee  for  the  use 
of  a  married  woman  for  life,  and  after  her 
death  to  and  for  the  use  and  benefit  of  her 
legal  heirs  and  representatives,  and  for  no 
other  intent  and  purpose,  was  held  to  create 
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a  mere  equitable  life  estate  in  her,  and  to 
execute  the  legal  estate  in  her  heirs,  so  that 
the  two  estates  would  not  coalesce  as  re- 
quired to  bring  the  case  within  the  opera- 
tion of  the  rule. 

«In  a  note  to  Henry  v.  Purccl,  2  W. 
Bl.  1002,  it  is  said  that,  in  a  limitation  to 
trustees  upon  trust,  to  pay  the  rents  and 
profits  to  A,  the  use  is  executed  in  them  and 
they  have  the  legal  estate;  but  if  the  limi- 
tation be  in  trust  to  permit  A  to  receive 
and  take  the  rents  and  profits,  there  the  use 
is  executed  in  A,  and  he  has  the  legal  estate. 
Yet  the  court  will  look  to  the  intention  of 
a  testator;  so  in  a  devise  in  trust  to  per- 
mit the  widow  to  possess  and  enjoy  certain 
interest  and  rents,  with  a  proviso  that  her 
receipts,  with  the  approbation  of  any  one 
of  the  trustees,  should  be  valid,  the  use  *^a^ 
held  not  executed  in  the  widow.  Gregory 
V.  Henderson,  4  Taunt.  772.  And  in  general 
where  something  is  to  be  done  by  the  trus- 
tees which  makes  it  necessary  for  them  to 
have  the  legal  estate,  such  as  payment  of 
the  rents  and  profits  to  another's  separate 
use,  or  of  the  debts  of  the  testator,  or  to  \^ay 
rents  and  taxes  and  keep  the  premises  m 
repair,  or  the  like,  the  legal  estate  is  vestiM 
in  them,  and  the  grantee  or  devisee  has  only 
a  trust  estate. 

A  devise  will  not  be  taken  out  of  the  op- 
eration of  the  rule  on  the  ground  that  th? 
estate  of  the  first  taker  is  equitable  and 
that  of  the  remaindermen  legal,  where  the 
only  duty  remaining  to  the  trustee  is  to  pdv 
the  income  of  the  property  quarterly  to  ihf 
first  taker.  Nor  will  a  trust  be  su«5tainf>3 
merely  on  the  ground  that  it  is  for  the  solf 
use  of  an  unmarried  woman,  there  havir.;: 
been  no  marriage  in  immediate  contempla- 
tion when  the  will  took  effect.  Kay  r. 
Scates,  37  Pa.  31,  78  Am.  Dec.  399. 

In  a  devise  to  trustees  for  the  use  of 
testator's  nephew  for  life,  with  a  po%vcr  if 
appointment  by  will  to  such  child  or  chil- 
dren, grandchild  or  grandchildren,  as  to." 
nephew  might  direct,  with  a  provision  th.iT, 
ill  default  of  appointment,  the  remainder 
should  be  equallv  divided  among  the  ricbt 
heirs  of  the  nephew,  *'to  them,  their  hein*, 
executors,  administrators,  and  assigns  lor- 
ever,"  it  was  held  that  the  estate  «jiven  to 
the  first  taker  and  that  given  in  remainder 
were  both  legal,  the  law  executing  the  tru^t, 
Physick's  Appeal.  50  Pa,  128. 

Where  the  devise  was  to  trustees  for  th*» 
use  of  testator's  nephew  for  life,  remaind'^r 
to  trustees  to  preserve  contingent  remai*i- 
ders,  etc.,  remainder  to  the  heirs  male  of 
the  nephew,  and  their  heirs,  etc.,  it  "a;!* 
said  that  this  was  a  trust  estate,  but  that 
in  the  case  of  a  trust  executed,  there  ou^ht 
to  be  no  difference  of  construction  in  a  c<'.;rt 
of  equity  from  what  there  is  in  a  court  of 
law  upon  a  legal  limitation.  Wright  v. 
Pearson,  1  Ambl.  358. 
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and  assigns  forever,  in  such  portions  as 
they  would  be  entitled  to  agreeably  to  the 
laws  of  Pennsylvania  in  case  she  had  died 
intestate,  seised  and  in  possession  of  the 
property  in  her  own  right,  upon  the  death 
of  the  husband,  was  held  to  give  to  the 
wife  an  estate  in  fee  simple,  the  estates  of 
the  first  taker  and  the  remaindermen  be- 
ing then  of  the  same  nature.^* 

The  general  rule  that  an  equitable  estate 
for  life,  followed  by  a  legal  estate  in  re- 


mainder, does  not  coalesce  so  as  to  vest  ab- 
solute title  in  the  holder  of  the  equitable 
life  estate,  has  no  application  where  a  deed 
creates  a  coverture  trust  for  the  protection 
of  the  wife,  and  the  husband  dies,  and  the 
special  trust  for  her  sole  and  separate  use 
thereby  terminates,  and  the  legal  estate 
vests  in  her.^ 

Where  the  grantor  conveys  property  to 
his  three  children  named,  their  heirs  And 
assigns   forever,   adding  that   it   is   never- 


« Nice's  Appeal,  60  Pa.  143. 

A  devise  to  a  trustee  in  trust  for  the  "sep- 
arate" use  of  testator's  daughter,  a  mar- 
ried woman,  for  life,  providing  that  after 
her  death  it  should  go  to  the  heirs  of  his 
daughter  in  fee  simple,  was  held  to  be 
within  the  rule  in  Shelley's  Case,  after  the 
death  of  her  husband,  since  both  estates 
were  then  legal.  Steacy  v.  Rice,  27  Pa. 
75,  67  Am.  Dec.  447. 

In  Davis  v.  Saunders,  8  Ohio  N.  P.  161, 
property  was  devised  to  the  life  tenant  for 
"her  separate,  sole,  and  exclusive  use  and 
benefit,  and  to  receive  the  rents  and  profits 
of  the  same  for  her  separate  and  exclusive 
use  and  benefit^  independent  of  her  present 
husband  or  any  future  husband,  unaffected 
by  any  interest  or  use  in  him,  and  not  sub- 
ject to  his  control,  either  as  to  the  prop- 
erty or  the  rents,  for  and  during  her  nat- 
ural life,  and  at  her  death  the  title  to 
Miid  property  is  to  vest  in  fee  in  her  heirs 
and  assigns  forever."  It  was  held  that 
the  estates  being  of  the  same  quality,  the 
rule  was  applicable.  The  court  said  that 
the  trust  was  the  merest  technical  figment, 
naked  and  barren  of  all  power  or  discre- 
tion or  room  or  reason  to  invoke  the  inter- 
position of  a  court  of  equity.  All  the 
power  which  could  be  exercised  over  the 
property  was  given  to  the  one  who,  if  it 
were  a  trust  estate,  would  be  the  cestui  que 
trust.  The  trustee  would  have  just  as  much 
to  do  with  the  estate  of  her  heirs  as  with 
the  estate  of  the  cestui  que  trust,  and  no 
more,  which  was  nothing. 

In  Dodson  v.  Ball,  60  Pa.  492,  100  Am. 
Dec.  586,  a  grant  was  to  a  trustee  to  per- 
mit a  woman  to  occupy,  manage,  let,  and 
demise,  and  take  and  receive  the  rents,  is- 
sues, and  profits  of  certain  property  for 
her  sole  and  separate  use,  and  for  such 
Dtber  use  or  uses  as  she  might  see  proper, 
for  the  term  of  her  natural  life,  without  any 
let,  hindrance,  or  molestation  of  any  hus- 
band she  might  have,  or  of  any  other  per- 
son or  persons  whomsoever,  and  acquit- 
tances or  other  sufficient  discharges  to  give 
for  thfl  same,  notwithstanding  her  cover- 
ture»  she  paying  all  taxes  on  the  premises< 
md  all  necessary  and  proper  repairs  thereof, 
ind  upon  her  decease  to  grant  and  convey 
the  premises  as  she  should  appoint,  and 
)n  failure  of  appointment,  to  grant  and 
^onvey  the  premises  to  such  persons  as 
K-ould  be  entitled  to  the  same  had  she  died 
ntestate,' seised  of  the  said  premises  in  fee 
simple,  and  in  such  manner  and  for  such 
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quantity  of  estate  as  such  person  or  per- 
sons would  in  such  case  be  entitled  to  by 
law.  It  was  held  that  after  the  death  of 
the  husband  of  the  life  tenant  her  estate 
in  the  trust  property  was  legal. 

In  Yarnalrs  Appeal,  70  Pa.  335,  where  a 
devise  was  in  trust  to  pay  the  interest  and 
income  of  the  property  to  testatrix's  daugh- 
ters during  their  natural  lives,  free  from 
the  debts,  contracts,  and  engagements  of 
any  husband  they  might  have  or  take,  fol- 
lowed by  a  power  of  appointment  by  will 
to  the  daughters,  and  the  will  provided 
that,  on  failure  of  appointment,  the  trustee 
pay  the  same  to  such  person  or  persons  as 
would  be  entitled  to  the  same  in  case  the 
daughters  had  survived  their  respective  hus- 
bands, and  died  intestate,  seised  thereof  in 
fee,  and  the  trust  for  coverture  had  failed, 
there  having  been  no  coverture  when  the 
will  took  effect,  and  none  in  contemplation, 
it  was  held  that  legal  estates  were  created 
in  the  daughters  which  enabled  these  estates 
to  coalesce  with  the  remainders. 

4»  Wilson  V.  Heilman,  219  Pa.  237,  68 
Atl.  676. 

In  Williams's  Appeal,  83  Pa.  377,  there 
was  a  devise  of  a  portion  of  testatrix's  es- 
tate in  trust,  to  pay  the  income  to  her  sis- 
ter during  her  life,  not  subject  to  the 
control  or  the  debts  of  her  husband,  with 
power  of  appointment  by  will,  and  in  de- 
fault of  appointment,  to  such  persons  to 
whom,  under  the  intestate  laws,  the  same 
would  go  had  she  died  seised  in  fee,  and  it 
was  held  that  the  husband  of  the  life  tenant 
having  died,  and  the  trust  for  coverture 
therefore  having  fallen,  the  life  tenant  had  a 
legal  estate,  with  a  remainder  to  her  heirs, 
and  that,  by  the  operation  of  the  rule,  the 
two  estates  met  and  constituted  a  fee  in 
her. 

In  Carson  v.  Fuhs,  131  Pa.  256,  18  Atl. 
1017,  a  trust  contained  in  a  deed  from  hus- 
band and  wife  to  a  trustee  was  for  the  use 
of  the  wife  during  her  life,  and  at  her  death 
to  her  heirs  in  fee,  share  and  share  alike, 
in  the  meantime  to  allow  and  permit  her 
to  receive  for  her  own  use  the  rents  and 
issues  thereof,  subject  to  the  taxes,  etc.  It 
was  held  that  this  created  a  passive  dry 
trust,  entitling  the  cestui  que  trust  to  the 
reconveyance  of  the  legal  title,  so  that  the 
life  estate  and  remainder  coalesced  Avithin 
the  rule  giving  the  cestui  que  trust  the  fee. 

A  trust  for  the  sole  benefit  of  a  married 
woman  will,  upon  the  death  of  her  husband, 
become  executed  so  as  to  vest  a  legal  estate 


1034 


NOTE  ON  THE  RULE  IN  SHELLEY'S  CASE. 


thelesB  understood  that  the  grantor  reserves 
to  himself,  as  natural  guardian,  the  sole 
and  exclusive  right  and  privilege  of  rent- 
ing or  leasing  the  premises  granted,  and  of 
receiving  the  rents  and  profits  thereof,  to 
be  used  and  applied  by  him  at  his  discre- 
tion for  the  support  and  maintenance  and 
education  of  the  children  during  the  life  of 
the  grantor,  and  that  the  property  is  not 
to  be  subject  to  the  control  or  disposition 
of  any,  or  all,  or  either  of  the  grantees, 
but  is  to  be  held  for  the  sole  and  exclusive 
use  and  benefit  of  them  for  their  lives,  and 
of  the  legal  heirs  of  their  bodies,  and  their 
own  proper  descendants,  forever,  the  trust 
will  come  to  an  end,  at  least,  after  the 
death  of  the  grantor,  so  as  to  permit  the 
rule  to  apply.M 
And  under  a  devise  of  freehold  and  copy- 


hold estates  to  trustees  upon  trust,  during 
the  life  of  the  testator's  son,  to  receive  the 
rents,  etc.,  and  to  pay  the  same  to  the  son 
and  his  assigns  during  his  life,  or  other- 
wise to  permit  him  or  them  to  receive  the 
same,  and  after  the  death  of  the  son,  to  the 
sole  use  and  behoof  of  the  heirs  of  the  son's 
body,  lawfully  begotten,  and  in  case  the  son 
should  die  without  leaving  any  issue  of  his 
body,  lawfully  begotten,  then  over,  it  was 
held  that  the  son  took  a  legal  estate  tail 
in   the  freehold.fi ^ 

g,  Executed    freehold    estaies;    unexe^ 
cuted  remainders. 

The  rule  does  not  apply  to  a  devise  to 
testator's  executors  to  hold  the  property  in 
trust  for  the  use  and  benefit  of  the  testa- 


in  her,  capable  of  coalescing  with  a  legal 
remainder  in  fee  to  her  heirs.  Shatters  v. 
Ladd,  141  Pa.  349,  21  Atl.  596. 

So  a  trust  for  the  benefit  of  a  married 
woman  may  be  executed  after  and  by  vir- 
tue oi  the  adoption  of  a  Constitution  which 
affords  ample  protection  to  the  separate  es- 
tate of  the  wife.  Shaw  v.  Robinson,  42  S. 
C.  342,  20  S.  E.  161. 

50  Lawrence  v.  Singleton,  3  Shannon,  Cas. 
169. 

In  Adams  v.  Adams,  6  Q.  B.  860,  the  tes- 
tator devised  lauds  to  trustees  in  trust  to 
permit  his  son  to  take  the  rents,  profits, 
etc.,  for  life,  subject  to  the  payment  of  an 
annuity  to  the  wife  during  her  life,  and 
certain  other  privileges  in  the  property, 
and  if  the  son  should  die  before  the  wife, 
to  permit  her  to  enjoy  the  lands  for  life, 
the  will  providing  that  after  the  wife's  and 
son's  deaths  the  premises  should  go  to  the 
heirs  male  of  the  son,  lawfully  begotten  of 
his  body,  and  in  default  of  such  issue,  over. 
The  son  survived  both  testator  and  the  tes- 
tator's wife.  It  was  held  that  he  could 
then  bar  the  estate  tail  and  remainders. 

61  Re  Allsop,  61  L.  T.  N.  S.  213. 

In  Broughton  v,  Langley,  2  Ld.  Raym. 
873,  10  Eng.  Rul.  Cas.  864,  there  was  a  de- 
vise to  trustees  to  suffer  the  testator's  son 
to  have  and  receive  and  take  the  rents, 
issues,  and  profits  of  certain  property  for 
life,  and  after  his  death  to  stand  seised 
thereof  to  the  use  of  the  heirs  of  the  body 
of  the  son,  lawfully  begotten  and  to  be  be- 
gotten, and  in  default  of  such  issue,  over, 
with  a  proviso  that  the  trustees  and  the 
son  might  have  the  power  to  make  a  joint- 
ure for  the  son's  wife.  The  son,  after  en- 
tering into  possession,  suffered  a  common 
recovery.  The  question  was  whether  the 
son  took  an  estate  for  life,  or  whether  the 
estate  remained  in  the  trustee  for  his  life, 
and  he  had  only  a  trust,  not  executed  by 
the  statute  of  uses;  for  it  was  admitted 
that  if  he  took  an  estate  for  his  life,  ex- 
ecuted, he  would,  by  virtue  of  the  subse- 
quent clause  which  limits  the  use  to  the 
heirs  nf  hi«  h-^dv,  be  tenant  in  tail,  executed. 
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It  was  held  that  the  use  was  executed  in 
the  son. 

And  where  the  devise  was  of  freehold, 
copyhold,  and  leasehold  estates  to  trustees 
and  their  heirs,  upon  trust,  to  permit  the 
testator's  son  T.  to  take  such  rents  und 
profits  for  and  during  the  term  of  his  life, 
and  after  his  death  the  freehold,  copyhold, 
and  leasehold  estates  to  go  to  the 'heirs 
of  his  body,  lawfully  begoUen,  their  heirs, 
executors,  administrators,  and  assigna  for- 
ever, and  in  case  the  son  should  die  without 
issue,,  then  over,  it  was  urged  that  by  the 
devise  to  the  trustees  the  son  took  only  an 
equitable  interest,  and  that  the  limitation 
to  the  heirs  of  his  body  being  plainly  le^l 
his  estate  was  necessarily  confined  to  an 
estate  for  life;  but  it  was  held  to  have  been 
long  settled  beyond  all  question  that  a  de- 
vise to  trustees  to  permit  one  to  receive 
the  rents  of  the  land  is  a  legal,  and  not  an 
equitable,  estate.  And  that  therefore  the 
words  of  limitation  annexed  to  the  siti 
to  the  heirs  of  the  body  must  be  rejected 
as  well  with  respect  to  the  freehold  as  to 
the  leasehold  estates.  Kinch  y.  Ward,  t 
Sim,  &  Stu.  409. 

In  Marsh  v.  Piatt,  221  Pa.  431,  70  Atl. 
802,  the  testator  provided  that  his  execu- 
tors hold  certain  real  estate,  and  that  his 
son  should  have  the  use  and  income  there- 
of during  his  life,  said  land  upon  his  death 
to  descend  to  and  the  title  thereto  to  at 
once  vest  in  his  heirs  at  law.  This  was  held 
to  create  a  dry  trusty  so  that  the  rale 
in  Shelley's  Case  was  not  prevented  from 
operating. 

A  deed  to  trustees  to  hold  to  the  use  of 
testatrix's  children  named,  the  property  aft- 
er the  death  of  any  of  the  children  to  so 
to  the  right  heirs  of  such  deceased  child. 
was  held  to  create  in  the  children  an  es- 
tate in  fee  simple,  or  at  least  in  fee  tail, 
executed  by  the  statute.  Schwem  t.  Callo- 
way, 226  Pa.  61,  75  AtL  22. 

Where  the  will  of  a  testator  conferred 
upon  his  executors  or  trustees  no  power 
to  sell  his  real  estate,  no  such  trost  was 
imposed  upon  the  estate  as  converted  deviaes 
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tor*8  aon  for  life,  and  after  his  death  in 
trust  for  his  heirs,  issue  of  his  body,  until 
the  youngest  of  said  heirs  shall  become  of 
age,  and  then  to  convey  it  to  said  heirs, 
the  children  of  the  said  son  taking  equal 
shares,  and  the  child  or  children  of  any  de- 
ceased child  of  the  said  son  to  take  their 
parent's  share  in  equal  proportion,  since 
the   estate  in  the  son  is  executed  so  that 


he  has  the  legal  estate  for  life,  while  the 
estate  of  the  heirs  is  equitable.ss 

h.  Executed  trusts  in  freehold  and  re^ 

mainder. 

If  the  trusts  in  the  freehold  estate  and 
in  the  remainder  are  both  executed,  the 
estates  become  legal,  and  the  way  is  clear 
for  the  operation  of  the  rule.^s 


to  his  children  into  mere  equities,  but  the 
estate,  whatever  it  was,  vested  in  them  as 
a  legal  estate.  It  was  held  that  therefore 
there  was  no  such  difference  in  the  quali- 
ties of  the  estate  for  life  and  in  remainder 
as  to  prevent  the  operation  of  the  rule. 
Little  ▼.  Pittsburgh  &  C.  R.  Co.  34  Phila. 
Leg.  Int.  68. 

Where  a  testator  directed  his  executors 
to  invest  a  sum  of  money  in  realty,  and 
hold  the  same  in  trust  for  the  benefit  of 
the  testator's  son  during  life,  and  after- 
wards to  the  latter's  children  and  to  his 
heirs  forever,  it  was  held  that  the  trust 
bu  constituted  would  be  passive,  and  would 
have  been  instantaneously  executed  in  the 
cestui  que  trust  by  the  statute  of  uses. 
iSprague  v.  Sprague,  13  R.  I.  701. 
M  Re  Romanes,  8  Ont.  Pr.  Rep.  323. 
But  in  Eaton  v.  Tillinghast,  4  R.  I.  276, 
a  woman,  in  contemplation  of  a  second  mar- 
riage, vested  certain  property  in  a  trus- 
tee for  her  sole  use  during  the  marriage, 
reserving  a  power  of  appointment,  and 
providing  among  other  things,  that,  in 
event  ot  surviving  her  husband,  at  her 
death  the  said  trust  estate  should  de- 
!H-end  to  and  be  conveyed  over  by  the 
trustee  to  her  heirs  at  law,  whoever  they 
mi^ht  he,  and  terminate  the  deed.  It  was 
held  that  the  fact  that  the  trust  in  favor  of 
the  cestui  que  trust  was  an  executed  trust, 
and  that  in  favor  of  her  heirs  at  law  an 
executory  one,  would  not  prevent  the  ap- 
plication of  the  rule  when  required  to  car- 
ry  out  the  intention  of  the  parties  to  the 
instrument,  and  it  was  held  that  the  ces- 
tui que  trust  was  entitled  to  an  equitable 
estate  in  fee  simple  in  the  trust  property, 
free  from  all  charge  and  encumbrance  in 
favor  of  or  interest  in  any  of  her  children, 
or  any  other  person  whatsoever,  derived 
under  the  marriage  settlement. 

MThe  rule  in  Shelley's  Case  applies  to  a 
jn~ant  in  trust  for  the  use  of  the  grantor's 
sister  for  life,  remainder  to  the  use  of  her 
liusband  for  life,  remainder  to  the  use  of 
-she  joint  heirs  of  the  bodv  of  the  sister  and 
^er  husband,  by  them  lawfully  begotten, 
mud  creates  an  estate  in  special  tail  in  the 
liusband.  Davis  v.  Hayden,  0  Mass.  614. 
Under  a  deed  of  gift  of  slaves  to  a  trus- 
to  manage  for  the  benefit  of  the  gran- 
or's  daughter  until  she  should  arrive  at 
he  age  of  twenty-one  years,  or  should  mar- 
, ,  and  then  to  deliver  possession  of  the 
0«  laves  to  the  daughter  or  ner  husband,  and 
^meoount  for  the  profits  of  the  same,  and 
^also  after  that  event  to  see  that  the  prop- 
erty and  its  future  increase  should  not  be 
^K-€>ld  or  disposed  of,  but  should  be  preserved 
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for  the  benefit  of  the  heirs  of  the  body  of 
the  daughter,  and  should  vest  in  the  heirs 
of  her  body  upon  her  death,  and  then  over 
in  case  she  should  die  without  living  heirs 
of  her  body,  it  was  held  that  the  estates 
of  the  donee  and  of  the  remaindermen  were 
not  of  different  qualities,  so  as  to  prevent 
the  operation  of  the  rule  in  Shelley's  Case. 
Carradine  v.  Carradine,  33  Miss.  698.  The 
court  said  that  it  was  true  that  before  the 
marriage  the  legal  estate  was  held  by  the 
trustee  for  the  daughter,  but  that  after 
her  marriage  her  right  of  possession 
vested  by  mere  operation  of  the  deed,  and 
the  legal  title  in  nim  was  held  for  her  use 
or  in  trust  for  her.  This  use  or  trust  was 
executed  in  possession  by  operation  of  the 
statute  of  uses;  and  upon  delivery  of  pos- 
session the  legal  estate  became  vested  in 
her  or  her  husband.  The  trustee  had  no 
further  power  over  the  property.  He  was 
not  required  to  make  any  conveyance  to 
her,  nor  authorizea  to  take  any  further 
control  of  the  property.  Her  title  was  de- 
rived from  the  deed  of  gift;  and  if  the  sub- 
sequent limitations  had  been  valid,  upon 
the  determination  of  her  life  estate  the  prop- 
erty would  have  vested  in  the  parties  in 
remainder,  in  virtue  of  the  deed,  no  act  on 
his  part  being  required  or  authorized;  nor 
was  he  clothed  with  any  legal  power  over 
the  property  by  the  expression  that  he 
should  see  that  the  property  should  not 
be  sold  or  disposed  of,  and  that  it  should 
be  preserved  for  the  benefit  of  the  heirs  of 
the  body  of  the  daughter.  His  power  over 
the  slaves  was  exhausted  by  the  delivery 
of  possession  upon  her  marriage,  and  noth- 
ing further  was  necessary  to  vest  the  rights 
intended  to  be  conveyed.  He  had  no  pow- 
er to  resume  possession  of  the  property  for 
any  purpose,  nor  to  interfere  with  the  con- 
trol of  it. 

So  an  estate  tail  was  held  created  by  a 
devise  of  land  to  a  trustee  and  his  heirs, 
to  the  use  of  his  nephews  and  the  survivor 
for  their  lives,  remainder  to  the  use  of  the 
trustee,  to  preserve  contingent  remainders, 
etc.,  during  their  lives,  and  after  their 
deaths  in  trust  for  the  heirs  male  of  the 
body  and  bodies  of  the  nephews,  and  in  de- 
fault of  such  issue,  then  to  the  use  of  an- 
other in  fee.  Doe  ex  dem.  Terry  v.  Collier, 
11  East,  377. 

Where  by  the  terms  of  a  will  an  estate 
was  devised  in  trust  to  put  a  specified  per- 
son in  possession,  and  permit  him  to  have, 
possess,  occupy,  work,  and  enjoy  the  same 
during  his  life,  and  in  trust  after  his  death 
to  put  his  lineal  descendants  in  possession, 
to  the  latest  posterity,  the  devisees  under 
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i.  Active  tru9t8  in  freehold  and  retnain' 

der. 

It  has  been  held  in  a  few  cases  that 
where  the  trusts  are  active  in  respect  to 
both  freehold  and  remainder,  the  two  es- 
tates being  of  the  same  quality,  the  rule 
will  operate.M  But  as  to  the  doctrine  that 
the  rule  in  Shelley's  Case  will  not  be  ap- 
plied to  executory  trusts,  see  infra,  XVIII. 

j.  Freehold    in   realty;    remainder    in 

personalty. 

In  a  case  in  which  a  testator  in  his  will 
declared  that  it  was  his  desire  that  all  the 
lands  belonging  to  him  should  belong  to  his 
wife,  to  use  in  any  way  she  might  think 
proper  during  her  life,  and  at  her  death  the 
land  should  be  sold,  and  one  half  of  the 
money  arising  therefrom  should  go  to  his 
lawful  heirs,  and  the  other  half  to  be  at 
her  disposal,  to  whom  she  thought  proper 
of  her  heirs,  it  was  held  that  the  life  ten- 
ant, by  executing  the  power  conferred  on 
her,  could  not  have  invested  her  heirs  with 
a  legal  estate  in  fee  simple;  that  she  could 
not,  by  any  act  of  hers,  have  brought  the 


rule  in  Shelley's  Case  into  operation  so  as 
to  enlarge  her  express  life  estate  into  a  fee 
simple,  since  she  could  not  dispose  of  the 
land  itself,  but  of  the  proceeds,  which  wu 
personalty;  and  her  life  estate  being  in  the 
land  itself  and  the  remainder  in  person- 
alty, the  two  could  not  unite.w 

le.  Joint  freehold;  tenancy  in  common 
in  remainder. 

It  has  also  been  held  that  the  rule  doe? 
not  apply  to  a  devise  to  two  persons  for 
life  without  impeachment  for  waste,  and 
after  their  death  to  the  use  and  behoof  of 
their  heirs  as  tenants  in  common,  and  iK>t 
joint  tenants,  on  the  ground  that  an  estate 
for  life  in  jointure  cannot  sink  into  a  fe? 
of  different  nature  and  quality,  as  a  teo- 
ancy  in  common.M 

I.  Copyhold  eetates. 

The  fact  that  the  limitation  to  the  heirs. 
etc.,  is  in  the  surrender  of  a  copyhold  es- 
tate, is  generally  held  not  to  interfere  with 
the  operation  of  the  rule.*^ 

A  surrendered  a  copyhold  estate  to  th*" 


the  common  law  would  have  taken  an  es- 
tate tail,  which,  by  the  Mississippi  stat- 
utes, is  changed  into  a  fee  simple.  Powell 
V.  Brandon,  24  Miss.  343. 

If  the  legal  seisin  and  possession  be  trans- 
ferred to  the  cestui  que  use  by  force  of  a 
statute,  the  rule  in  Shelley's  Case  becomes 
operative  notwithstanding  the  conveyance 
to  trustees;  and  the  reason  is  that  the 
equitable  estate  for  life  being  thus  con- 
verted into  a  legal  estate,  and  the  second 
use  being  also  executed,  the  first  and  subse- 
quent limitations  partake  of  the  same  na- 
ture.    Crosby  v.  Davis,  2  Clark   (Pa.)  408. 

M  Where  a  devise  of  personal  property 
was  to  the  trustees  of  a  fund,  to  be  invested 
for  a  person  during  his  life,  and  to  be  paid 
to  his  heirs  at  his  death,  it  was  held  that  it 
could  not  be  said  that  the  prior  life  estate, 
and  the  subsequent  estate  to  go  to  the 
devisee's  heirs,  were  not  both  of  the  same 
quality.  Glover  v.  Condell,  163  111.  666,  35 
L.R.A.  360,  45  N.  E.  173.  The  court  said 
that  the  trustees  were  to  hold  the  proceeds 
of  sale  during  the  devisee's  life,  and  to  in- 
vest the  same  and  pay  him  the  interest  dur- 
ing his  life,  so  that  the  trust  was  an  active 
one  and  his  estate  was  equitable.  At  his 
death  the  principal  of  the  share  was  to  be 
paid  to  his  heirs,  and  so,  for  the  purpose 
of  turning  the  share  over  to  the  heirs  by 
payment  or  delivery  or  assignment  of  se- 
curities, the  legal  title  at  his  death  still 
remained  in  the  trustees,  and  until  such 
payment,  delivery,  or  assignment,  the  estate 
of  the  heirs  was  equitable. 

A  devise  in  trust  for  the  testator's  daugh- 
ters during  their  lives,  and,  upon  the  death 
of  either,  her  share  or  income  to  go  to  her 
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heirs  until  one  half  of  the  principal  of  the 
estate  as  it  should  then  be  should  be  madf 
over  to  them, — the  trustees  taking  suci: 
time  as  they  should  think  proper  tor  the 
best  interest  of  all  concerned  in  making  t:i^ 
division  of  the  principal, — and  upon  thi> 
death  of  the  last  of  the  testator's  dauei* 
ters  the  other  half  to  go  to  her  heirs,  was 
held  to  convey  to  the  daughters  equita}>  •■ 
life  interests;  and  it  was  also  held  tla' 
the  interest  of  the  heirs  of  each  of  th** 
daughters  was  equitable  in  its  nature,  th«* 
rule  in  Shelley's  Case  being  declared  ap- 
plicable as  to  the  real  estate  left  by  th^ 
testator.  Lord  v.  Comstock,  240  IlK  49.. 
88  N.  E.  1012. 

Under  a  will  providing  that  trusif«f* 
should  take  possession  and  management  i<i 
certain  property  for  the  payment  of  t«'>- 
tator's  debts  and  the  production  of  income, 
and  after  the  payment  of  expenses,  etc.,  t«' 
pay  the  same  in  equal  shares  to  testat>>r'^ 
daughters  named,  during  their  lives.  anJ 
upon  the  death  of  either,  her  share  or  ir 
come  to  go  to  her  heirs  until  one  halt  of 
the  principal  of  the  estate,  as  it  should  tht^n 
be,  be  made  over  to  them,  the  trustees  tuk 
ing  such  time  as  they  should  think  for  tli^ 
best  interest  of  all  concerned  in  making  i'^*' 
division  of  the  propertv,  it  was  held  tjat 
the  estate  in  the  trustees  and  the  esutt 
in  remainder  were  both  equitable,  and  that 
the  rule  in  Shelley's  Case  applied,  vesiini: 
an  equitable  fee  in  the  daughters.     Ibid. 

M  Milhollen  v.  Rice,  13  W.  Va.  510. 

M  Rogers  v.  Downs,  9  Mod.  292. 

M  Where  A,  seised  of  a  copyhold  in  fee, 
surrendered  to  the  use  of  his  will,  and  after- 
wards devised  it  to  B  for  life,  remainder 
to  the  heirs  of  his  body  begotten,  forever, 
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nse  of  his  will,  and  then  devised  it  to  B 
for  life,  and  after  his  death  to  the  heirs 
of  his  body.  B  died  after  the  making  of 
the  will;  it  was  held  that  his  heir  could 
take  nothing,  as  it  was  a  devise  in  tail 
to  B,  and  the  words  ''his  heirs''  were  words 
of  limitation;  and  the  chief  justice  said  it 
made  no  difference  that  this  was  a  copyhold 
e9Ute.M 


"It  may  be  observed,"  said  Mr.  Fearne, 
"that  a  distinction  was  taken  by  Coke  be- 
tween a  limitation  upon  a  surrender  by  a 
copyholder  in  fee  to  his  own  heirs  general, 
where  he  takes  a  preceding  estate  of  free- 
hold himself,  and  the  like  limitation  where 
he  takes  no  preceding  freehold  estate, — a 
distinction  which  certainly  has  no  place  in 
respect   to    freehold    lands.      .     .     .     And 


it  was  held  that  the  heirs  of  B  took  by 
descent  Pawsey  v.  Lowdall,  2  Rolle,  Abr. 
794. 

In  Roe  ex  dem.  Aistrop  v.  Aistrop,  2  W. 
BI.  1228,  C.  A.  being  seised  in  fee  of  a  free- 
hold estate   and   of   copyhold    premises   of 
inheritance  descendible  by  the  custom  of  the 
manor  to  the  youngest  son,  by   lease  and 
release  previous  to  his  marriage  settled  his 
freehold  estate  to  the  use  of  himself  and  A, 
his  intended  wife,  for  their  lives  and  the  life 
of  the  survivor,  and  after  their  death  to  the 
use  of  the  heirs  of  the  body  of  C.  A.  on  the 
body  of  the  said  A  to  be  begotten,  with  re- 
mainder to   his   own   right   heirs,   and   he 
covenanted  to  surrender  his  copyhold  to  the 
use  of  himself  and  his  intended  wife,  and  the 
heirs  of  their  two  bodies  to  be  begotten,  in 
like  manner  and  to  the  same  uses  as  the 
freehold  lands  and  tenements  thereinbefore 
mentioned  were  settled  and  conveyed.     The 
marriage  took  place,  and  C.  A.  surrendered 
the  copyhold  premises  to  the  use  of  himself 
and  A,  his  wife,  for  their  lives  and  the  life 
(>f  the   survivor,    and    after    th,eir    several 
deaths  to  the  use  of  the  heirs  of  their  two 
bodies,  lawfully  begotten,  or  to  be  begotten, 
and  for  want  of  such  issue  to  C.  A.,  his 
heirs  and  assigns  forever.     A  died  in  1757 
and  C.  A.  in  1760,  leaving  issue  of  the  mar- 
ria^,   their  eldest   son   and   the   youngest 
son,  the  latter  of  whom  was  lessor  of  the 
planitiff.     The   question  was   whether   the 
plaintiff  was  entitled  to  recover.     DeGrey, 
Ch.  J.,  said  that  it  was  a  mighty  clear  case. 
There  was  indeed  reason  to  suppose  that  the 
parties  might  not  mean  the  two  estates  to 
go  in  a  different  channel.    But  this  was  only 
a  supposition,  and  if  certain,  still,  as  this 
was  a  legal  estate,  it  was  not  in  the  power 
of  the  parties  to  alter  the  legal  course  of 
descent     It  was  an  estate   executed,   and 
seemed  to  be  an  estate  tail  in  the  father 
and  mother.     Had  it  been   executory  and 
upon  articles,  the  court  might  have  con- 
straed  the  word  "heir*'  as  a  word  of  pur- 
chase.   Blackstone,  Judge,  thought  the  free- 
hold was  clearly  vested  in  the  father  only 
in  special  tail,  and  the  copyhold  in  both 
father    and   mother.      He    conceived    there 
appeared  to  be  no  intention   in  favor  of 
eitner  son  exclusively.     They  were  left  to 
the  disposition  of  the  law.     The  heir  was 
intended    to    succeed,    but    who    that    heir 
should  be  must  be  left  to  the  legal  course  of 
descent.     Mr.    Fearne   on    Contingent    Re- 
mainders says  (vol.  1,  p.  64):     <*It  is  ob- 
servable that  this  wsLS  the  case  of  an  actual 
legal  settlement  before  marriage  in  respect 
to  the  freehold;   and  therefore  the  limita- 
tion of  those  lands  was  not  open  to  the  con- 
Btmction  of  articles  to  be  carried  into  strict 
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settlement.  And  the  settlement  of  the  copy- 
hold, though  resting  in  the  covenant  for  sur- 
render, seemed  intimately  blended  with  that 
of  the  freehold  as  part  of  one  and  the 
same  settlement;  besides  that,  the  limita- 
tions of  the  surrender  agreed  upon  were  ex- 
pressly referred  to  the  same  manner  and 
uses  as  the  freehold  was  settled;  and  there- 
fore could  not,  consistently  with  the  express 
terms  of  such  a  stipulation,  be  limited  in 
strict  settlement  on  the  issue  as  purchasers 
when  the  settlement  of  the  freehold  gave 
an  estate  tail  to  the  parent.  And  there  was 
no  other  construction  by  which  the  descent 
of  the  lands  to  the  youngest  son  could  be 
avoided.  This  takes  it  out  of  the  authorities 
of  the  cases  .  .  .  where  marriage  arti- 
cles are  carried  into  execution  by  way  of 
strict  settlement,  and  accounts  for  the  dis- 
tinction by  the  chief  justice  between  tliis 
case,  as  of  an  estate  executed,  and  one  on 
executory  articles." 

ss  Busby  V.  Greenslate,  1  Strange,  445. 

Where  A  surrendered  copyhold  lands  to 
the  use  of  D  and  the  wife  of  A  for  their 
lives,  and  afterwards  to  the  use  of  the  heirs 
of  the  bodies  of  A  and  his  wife,  it  was  held 
that  the  limitations  to  the  heirs  of  the 
body  of  A  and  his  wife  did  not  vest  an  es- 
tate tail  in  the  wife  of  A,  but  that  it  was 
a  contingent  remainder  to  the  heirs  of  both 
of  their  bodies.  Lane  v.  Pannell,  1  Rolle, 
Rep.  238;  Fearne,  Contingent  Remainders, 
65. 

In  Peddler  v.  Hunt,  66  L.  J.  Q.  B.  N.  S. 
212,  the  testator,  at  the  time  he  made  his 
will  and  at  his  death,  had  four  sons,  G.,  T., 
J.,  and  F.  By  his  will  he  devised  copyhold 
hereditaments  to  his  son  F.  during  his  life, 
then  to  J.,  described  as  the  testator's  next 
youngest  son,  for  his  life;  and  then  the 
testator  provided:  "After  his  demise  to  be 
enjoyed  by  the  next  surviving  son  of  the 
yoimger  branch  for  his  life,  and  so  on  from 
son  to  son  until  it  arrives  at  the  oldest 
son,  then  the  said  copyhold  estate  to  be 
forever  enjoyed  by  the  oldest  surviving 
heir  of  my  oldest  son  then  living,  for  their 
life  or  lives  forever."  The  court  was  of  the 
opinion  that  the  testator's  eldest  son  G. 
took  a  life  interest,  and  a  life  interest  only, 
under  the  terms  of  the  will;  that  by  the 
word  "then"  after  the  words  "oldest  son" 
the  testator  indicated  the  devolution  after 
the  death  of  the  oldest  son;  that  the  words 
"my  oldest  surviving  son"  meant  "the  last 
survivor  of  my  sons;"  that  the  words  "then 
living"  were  referable  to  the  words  "sur- 
viving heir,"  and  not  to  the  words  "surviv- 
ing son,"  and  that  the  intention  of  the  tes- 
tator was,  after  the  gift  to  his  eldest  son 
for  life,  to  create  a  series  of  life  estates 
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where  a  copyholder  surrendered  his  lands  to 
the  use  of  a  stranger  for  life,  remainder 
to  the  use  of  the  right  heirs  of  the  copy- 
holder, who  afterwards  surrendered  his 
(supposed)  reversion  to  the  use  of  a  stran- 
ger in  fee  and  died,  and  the  tenant  for  life 
died,  and  the  right  heir  of  the  copyholder 
entered, — according  to  Coke, — nothing  re- 
mained to  the  copyholder  upon  his  first  sur- 
render; but  the  fee  was  reserved  to  his 
right  heirs;  for,  said  Coke,  if  he  had  not 
made  any  second  surrender,  his  heirs 
would  be  in,  not  by  descent,  but  by  pur- 
chase. And  he  said  the  common  difference 
was  that  when  the  surrender  was  to  the 
use  of  himself  for  life,  and  afterwards  to 
another  in  tail,  the  remainder  to  the  right 


heirs  of  the  surrenderor,  there  the  heirs 
should  have  it  by  descent;  but  otherwise 
where  the  surrenderor  had  not  an  estate  for 
life  or  in  tail  limited  to  him,  for  then  his 
heir  should  enter  as  a  purchaser,  as  if 
such  use  had  been  limited  to  the  right  heirs 
of  a  stranger."  Mr.  Feame,  however,  doei 
not  agree  with  Coke  on  this  points 

XI.  Application   of  rule   to  irilte  and 

deeds. 

It  is  commonly  thought  that  wills  are 
less  subject  to  the  operation  of  the  rale 
in  Shelley's  Case  than  deeds.w  This  is  not 
true,  as  will  be  shown  more  fullv  in  the 
next  subdivision  of  the  note.     If  there  is  a 


forever,  each  of  such  estates  vesting  in  the 
heir  for  the  time  being  of  the  last  survivor 
of  his  sons. 

In  Sutton  V.  Stone,  2  Atk.  101,  a  surren- 
der of  a  copyhold  to  a  husband  for  life  and 
to  his  wife  for  life,  remainder  to  the  heirs  of 
the  body  of  the  husband  and  wife,  remainder 
in  fee  to  the  survivor,  was  held  to  give  the 
wife  who  survived  only  an  estate  tail  after 
possibility  of  issue  extinct.  Mr.  Fearne 
points  out  that  the  reasons  for  the  opin- 
ion in  this  case  are  not  mentioned,  and  that 
it  is  not  stated  that  it  was  the  resolution 
of  the  court,  and  that  it  did  not  appear 
whether  the  point  entered  the  question 
then  before  the  court,  and  says  that  it  is 
no  easy  matter  to  accourit  for  such  an 
opinion. 

The  rule  does  not  apply  to  a  gift  of  an 
estate  for  life  to  A,  followed  by  a  gift  to  his 
heir,  where  the  limitation  shows  that  the 
testator's  intention  was  that  the  heir  should 
take  for  life  only.     Peddler  v.  Hunt,  supra. 

By  a  devise  of  certain  copyholds  to  L., 
and  then  at  his  death  to  go  to  the  next 
heir  in  the  name  of  L.,  ''as  long  as  the  world 
stands;  but  every  heir  that  is  tlie  owner 
of  this  property  to  keep  it  all  in  good  re- 
pair," etc.,  it  was  held  that  the  first  taker 
took  a  fee  simple  conditional.  He  Catling 
[1890]  W.  N.  75. 

w  Fearne,  Contingent  Kemainders,  66. 

In  Allen  v.  Palmer,  Leon.  pt.  1,  p.  101, 
cited  in  Roe  ex  dem.  NightingBile  v.  Quart- 
ley,  1  T.  R.  630,  where  the  limitation  of  a 
copyhold  was  to  the  use  of  a  stranger  for 
life  and  afterwards  to  the  use  of  the  right 
heirs  of  the  coypholder,  the  court  said  that 
the  difference  was  where  the  surrender  was 
to  the  use  of  himself  for  life,  afterwards 
tO'  another  in  tail,  and  the  remainder  to  the 
right  heirs  of  him  who  surrendered;  there 
his  heir  should  have  it  by  descent.  But  it 
was  otherwise  where  the  surrenderor  had 
not  an  estate  for  life  or  in  tail  limited  to 
him,  for  there  his  heir  should  enter  as 
purchaser,  as  if  such  use  had  been  limited 
to  the  right  heirs  of  a  stranger. 

Other  limitations  of  copyhold  estates  will 
be  found  in  other  subdivisions  of  the  note, 
classified  with  reference  to  the  questions 
upon  which  the  decision  turned,  no  point 
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having   been    made    of   the    fact  that 
estate  conveyed  was  a  copyhold  estate. 

00  The  rule  in  Shelley's  Case  applies  to 
wills  as  well  as  to  deeds.    Brokaw  v.Srokav 
(Iowa)  113  N.  W.  469. 

But  in  the  application  of  the  mle  to 
deeds  of  conveyance,  it  has  generally  been 
held  of  more  absolute  control  than  when 
applied  to  wills.  Norris  v.  Henskv,  27 
Cal.  449. 

Chancellor  Kent  states  that  ''there  is 
more  latitude  of  construction  in  the  ca» 
of  wills  in  furtherance  of  the  testator's 
intention,  and  the  rule  seems  to  have  ben 
considered  as  of  more  absolute  control  in 
its  application  to  deeds."  4  Kent  Com. 
216;  Andrews  v.  Spurlin,  36  Ind.  261 

In  construing  wills,  court*  have  always 
borne  in  mind  that  a  testator  may  not  hare 
had  the  same  opportunity  of  legal  advici' 
in  drawing  his  will  as  he  would  hMve  ha*: 
in  executing  a  deed,  and  the  first  great 
maxim  of  construction,  accordingly,  is  thai 
the  intention  of  the  testator  must  be  ob- 
served.   Williams,  Real  Prop.  5th  ed.  212. 

There  is  more  latitude  of  constnietioa 
allowed  in  wills  in  furtherance  of  the  testa- 
tor's intention  than  in  deeds.  Slemmer  v. 
Crarapton,   50   Iowa,  302. 

The  rule  generally  has  been  allowed  U>h^ 
of  more  imperative  control  in  the  one  in- 
strument than  in  the  other.  Brant  ei 
dem.  Provoost  t.  Gelston,  2  Johns,  Cms. 
384. 

In  a  conveyance  made  by  a  deed,  the  rule 
was  rigidly  adhered  to,  for  such  instrument! 
were  generally  m^de  on  mature  considera- 
tion, as  well  as  under  the  advice  of  counsel, 
but  it  was  somewhat  relaxed  at  oMamon 
law  in  favor  of  wills,  where  the  same  op- 
portunity did  not  always  exist  in  the  ca« 
of  testators.  Brockschinidt  v.  Archer,  W 
Ohio  St.  502,  60  N.  E.  623. 

The  relaxation,  however,  extended  onlr 
to  the  use  of  the  word  "heirs,"  for  howe\er 
explicit  the  purpose  of  the  testator  may  be 
shown  from  the  language  of  the  will,  to  have 
been,  to  give  only  a.  life  estate  to  the  an- 
cestor, if  the  estate  is  then  limited,  mediate- 
ly or  immediately,  to  the  heirs,  without 
anvthing  else  in  the  will  to  show  that  he 
had   used   the   word   "heirs"  in  »  lunH«d 
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limitation  to  the  lieir9  or  heirs  of  the  body 
of  the  life  tenant,  without  anv  words  to 
qualify  the  word  "heirs,"  or  to  explain  that 
it  was  used  in  any  other  sense  than  its 
technical  sense,  the  rule  in  Shelley's  Case 
applies,  and  it  is  of  no  importance  wheth- 
er the  instrument  containing  the  limita- 
tion is  a  will  or  a  deed.  If  there  are  any 
words  used  to  qualify  the  word  "heirs,"  or 
if,  instead  of  the  word  "heirs,"  the  word 
"issue"  has  been  used,  a  preliminary  ques- 
tion of  construction  arises  as  to  the  sense 
in  which  the  words  were  employed.  More 
indulgence  is  allowed  testators  than  grant- 
ors, of  course,  as  to  the  use  of  technical 
terms  in  a  nontechnical  sense,  but  this  has 
nothing  to  do  with  the  rule  in  Shelley's 
Case,  as  will  be  shown. 

The  question  whether  in  respect  to  wills 
the  intention  of  the  testator  is  to  control, 
rather  than  the  rule  in  Shelley's  Case,  is 
discussed  at  considerable  length  in  West- 
coTT  y.  Meekeb,  the  court  failing  to  dis- 
tinguish between  the  intention  as  to  the 
quantity  of  the  first  taker's  estate,  and  in- 
tention as  to  the  .use  of  technical  terms. 
The  intention  as  to  the  quantity  of  the  first 
taker's  estate,  as  will  be  shown,  is  never 
controlling,  whether  the  limitation  is  in  a 
deed  or  will.  It  is  the  intention  as  to  the 
use  of  technical  terms* — that  is,  the  in- 
tention as  to  the  estate  given  in  remainder, 
—that  is  controlling.  In  Westoott  v. 
Meeker,  the  only  question  which  the  court 
should  properly  have  considered  was  wheth- 
er the  modifying  words,  "said  heirs  to 
have  absolute  title  unto  their  respective 
portions,"  indicated  that  the  word  "heirs" 
was  not  used  in   its   technical  sense.     To 


offset  this  modifying  phrase,  the  effect  of 
the  word  "descend,"  in  the  phrase  "de- 
scend to  their  heirs,"  might  have  had  some 
weight.  Possibly  the  limitation  for  life 
only  might  have  been  taken  into  account  on 
the  question  whether  the  word  "heirs"  was 
used  in  its  technical  sense.  But  having 
come  to  the  conclusion  that  the  word  "heirs" 
was  used  in  its  technical  sense,  the  rule  in 
Shelley's  Case  would  be  bound  to  operate. 
Or,  if  there  had  been  no  words  modifying 
or  explaining  the  sense  in  which  the  word 
"heirs"  was  used, — that  is,  if  the  limita- 
tion had  been  simply  "to  their  heirs  respec- 
tively,"— there  would  have  been  no  oppor- 
tunity to  have  considered  any  question  of 
intent  as  to  giving  the  first  taker  a  life  es- 
tate; and  the  facts  that  the  first  estate 
was  expressly  for  life,  and  that  the  limi- 
tation was  in  a  will,  would  make  no  dif- 
ference. 

In  an  English  case,  Malins,  V.  C,  said 
he  was  not  aware  that  there  was  any  differ- 
ence whatever  between  the  application  of 
the  rule  in  Shelley's  Case  to  a  deed  and 
to  a  will.  The  accuracy  of  this  statement 
will  appear  in  the  discussion  which  follows 
in  the  next  subdivision.^! 

XII.  Effect  of  rule  on  intention, 

a.  Different  intents  which  courts  may 
fiave  to  consider. 

The  great  point  always  made  against  the 
rule  in  Shelley's  Case  is  that  it  disregards 
the  intention  of  the  author  of  the  instru- 
ment. The  conflict  between  the  Shelley ites 
and  Anti-Shelleyites  has  been  chiefly  waged 


sense,  the   devisee  took  an  estate  in  fee 
simple.    Ibid. 

A  devise  to  a  woman  for  life,  and  then 
to  the  heirs  of  her  body  for  their  own  use, 
was  held  to  create  an  estate  tail,  under 
the  rule  in  Shelley's  Case.  Bender  v.  Fleu- 
rie,  2  Grant,  Cas.  345.  The  court  said  that 
the  fact  that  the  testator  might  not  have 
meant  to  give  an  estate  tail  made  no  dif- 
ference. *ut  is  true,"  continued  the  court, 
"that  wills  are  construed  more  liberally 
than  deeds.  The  intent  of  the  testator, 
where  it  is  manifest  from  the  whole  instru- 
ment, will  not  be  defeated  for  want  of 
technical  words,  and  terms  of  art  are 
»)metimes  allowed  to  have  a  meaning  dif- 
ferent from  their  strict  legal  sense.  But 
no  court  in  this  state  or  in  England  has 
ever  treated  the  phrase  'heirs  of  her  body* 
as  words  of  purcnase,  when  they  are  used 
with  reference  to  the  issue  of  a  devisee  to 
whom  a  life  estate  is  given.  They  are  words 
of  limitation,  and  as  such  they  create  an 
estate  tail  in  the  first  taker,  which  cannot 
be  cnt  down  even  by  the  clearest  expressions 
of  a  desire  that  it  shall  be  a  life  estate 
onlv." 
J9LR.A.(N.S.) 


In  Ridgeway  v.  Lanphear,  90  Ind.  251,  it 
is  said:  "Pressed  by  the  evils  wrought 
by  the  rule,  and  shocked  by  the  great 
number  of  instances  in  which  it  operated 
to  utterly  overthrow  the  intention  of  the 
testator,  these  courts,  centuries  ago,  af- 
firmed that  there  existed  an  important  dif- 
ference between  wills  and  deeds,  and  that 
the  rule  should  not  be  so  strictly  enforced 
in  the  case  of  a  will  as  in  the  case  of  a 
deed.  It  has  long  stood  as  the  law  that 
there  is  a  material  distinction  between  wills 
and  deeds,  and  that  the  rule  in  Shelley's 
Case  will  not  be  allowed  to  override  the 
manifest  and  clearly  expressed  intention  of 
the  testator,  but  that  the  intention  will 
always  be  carried  into  effect  if  it  can  be 
ascertained.  It  is  true  that  where  the 
words  used  are  such  as  bring  the  case  with- 
in the  rule,  it  will  be  given  full  force  and 
effect,  but  where  the  context  clearly  shows 
that  the  testator  annexed  a  different  mean- 
ing, that  meaning  will  be  adopted,  and  the 
rule  will  not  be  allowed  to  frustrate  his 
intention." 

•1  Re  White,  L.  R.  7  Ch.  Div.  201. 
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over  this  question;  but,  in  spite  of  the  fact 
that  the  operation  and  effect  of  the  rule 
and  its  bearing  upon  the  intention  of  grant- 
tors  and  testators  have  been  elucidated  by 
some  of  the  greatest  masters  of  judicial 
exposition,  there  still  appears  to  be  much 
confusion  on  this  subject.  Part  of  this  is 
due  to  the  fact  that  some  courts  have  either 
misunderstood  the  question  themselves,  or 
else  have  been  so  careless  in  the  use  of 
language  as  to  mislead  others.  It  is  impos- 
sible, of  course,  to  reconcile  all  of  the  de- 


M  The  rule  is  one  of  property,  and  not  of 
construction.  McArthur  v.  Allen,  3  Ohio  L. 
J.  471,  Fed.  Cas.  No.  8,059;  Hall  v.  Hankey, 
98  C.  C.  A.  173,  174  Fed.  139;  Daniel  v. 
Whartenby,  17  Wall.  639,  21  L.  ed.  661; 
Goodrich  v.  Lambert,  10  Conn.  448;  Vogt 
v.  Vogt,  26  App.  D.  C.  46;  Hageman  v. 
Hageman,  129  111.  164,  21  N.  E.  814;  Swing 
V.  Barnes,  156  111.  61,  40  N.  E.  325;  McFall 
V.  Kirkpatrick,  236  111.  281,  86  N.  E.  139; 
Lord  V.  Comstock,  240  111.  492,  88  N.  E. 
1012;  Teal  v.  Richardson,  160  Ind.  119,  66 
N.  E.  435;  Burton  v.  Carnahan,  38  Ind. 
App.  612,  78  N.  E.  682;  Shimer  v.  Mann,  99 
Ind.  190,  50  Am.  Rep.  82;  Cook  v.  Council- 
man, 109  Md.  622,  72  Atl.  404;  Crandell  v. 
Barker,  8  N.  D.  263,  78  N.  W.  347 ;  Kepler 
v.  Reeves,  7  Ohio  Dec.  Reprint,  34;  Hes^  v. 
Lakin,  7  Ohio  S.  &  C.  P.  Dec.  300;  Kiersted 
V.  Smith,  8  Ohio  N.  P.  378 ;  Davis  v.  Saun- 
ders, 8  Ohio  N.  P.  161 ;  Hess  v.  Hess,  67  Pa. 
119;  Austin  v.  Payne,  8  Rich.  Eq.  9;  Smith 
v.  Collins,  90  Ga.  411,  17  S.  E.  1013;  Lytle 
v.  Beveridge,  68  N.  Y.  592 ;  Duckett  v.  But- 
ler, 67  S.  C.  130,  46  S.  E.  137;  Brooks  v. 
Evetts,  33  Tex.  732;  King  v.  Evans,  24  Can. 
S.  C.  356;  Evans  V.  Evans  [1892]  2  Ch.  173; 
Tunis  V.  Passmore,  32  U.  C.  Q.  B.  419; 
Garriepie  v.  Oliver,  8  B.  C.  89. 

The  rule  in  Shelley's  Case  is  not  a  rule  of 
interpretation,  but  an  inflexible  rule  of 
property.    Baker  v.  Scott,  62  111.  86. 

The  rule  is  not  merely  one  of  construc- 
tion, but  one  of  imperative  obligations. 
Hurst  v.  Wilson,  89  Tenn.  270,  14  S.  W. 
778. 

The  rule  is  not  one  of  construction,  but 
a  law  of  property  not  designed  to  give  mean- 
ing to  words,  but  to  fix  the  nature  and 
quality  of  the  estate.  King  v.  Beck,  15 
Ohio,  659. 

The  rule  in  Shelley's  Case  was  never  a 
rule  of  intention,  or  of  construction  to 
reach  and  carry  out  the  settlor's  intention; 
but  is  an  absolute  rule  of  property,  to  obvi- 
ate real  difficulties  that  would  arise  in  re- 
lation to  tenures,  if  certain  persons  to 
whom  the  property  was  limited  were  al- 
lowed to  take  as  purchasers,  and  not  by 
descent.  Mack  v.  Champion,  11  Ohio  Dec. 
Reprint,  327. 

The  rule  in  Shelley's  Case  is  not  a  rule  of 
construction:  not  a  means  of  ascertaining 
the  intention  of  the  testator.  It  presup- 
poses the  intention  to  have  been  ascertained. 
Tt  is  a  rule  of  law  which  declares  inexorably 
that  when  the  ancestor  takes  a  preceding 
i9  L.R.A.(N.S.) 


dsions  on  the  theory  that  expresaiozu 
in  the  opinions  of  the  judges  were  meitlj 
inaccurate;  but  many  of  them  appsrentij 
in  conflict  may  be  satisfactorily  explaiDed 
in  that  manner. 

It  is  often  said  that  the  rule  in  Shelkp 
Case  is  a  rule  of  property,  and  not  of  con- 
struction,M  meaning  that  it  is  a  rule  which 
must  prevail  in  spite  of  any  intention  to 
the  contrary .M  Indeed,  this  is  one  of  the 
well-settled  rules  in  jurisdictions  in  vhich 
the  doctrine   of   Shelley's   Case  is  still  in 


freehold  by  the  same  instrument,  whether 
deed  or  will,  a  remainder  shall  not  be  limit- 
ed to  his  heirs  as  purchasers.  Kleppner  t. 
Laverty,  70  Pa.  70. 

If  the  estates  created  are  such  as  to  bring 
the  rule  into  operation,  the  rule  will  pr^ 
vail,  even  against  a  declared  intention  to 
the  contrary.  Coape  v.  Arnold,  4  De  G.  M. 
&  6.  574. 

^This  is  an  arbitrary  rule  of  lair,  on- 
connected  with  and  independent  of  the 
donor's  or  testator's  intention.  Williams 
V.  Foster,  3  Hill,  L.  193. 

The  rule  was  frequently  applied  eontnrr 
to  the  intent  of  the  testator.  Leake  r. 
Watson,  60  Conn.  498,  21  Atl.  1075. 

The  rule  prevails  irrespective  of.  ajid 
even  contrary  to,  what  would  otherwise,  as 
a  matter  of  construction,  be  deemed  to  be 
the  intention  of  the  testator.  Macnamara 
V.  Dillon,  Ir.  L.  R.  11  Eq.  29. 

Where  the  language  used  in  the  instru- 
ment brings  the  case  within  the  rule,  the 
fact  that  it  was  the  intention  of  the  grant«^r 
or  devisor  that  the  rule  should  not  operat# 
is  of  no  importance.  Grimes  v.  Shirk,  lt'9 
Pa.  74,  32  Atl.  113. 

The  courts  seem  to  agree  in  the  general 
statement  that  it  is  a  rule  of  law,  and  not 
of  construction,  that  is,  if  the  words  "heir*" 
or  "heirs  of  the  body"  are  used  with  do 
explanation,  with  no  superadded  words 
which  to  a  certainty  show  that  otb^r 
persons  or  individuals  are  meant  than  heir? 
generally  of  the  first  taker,  the  rule  mu*t 
apply  inexorably  as  one  of  law,*and  that  tlw 
intention  of  the  grantor  or  devisor  is  net 
to  be  considered.  Nichols  v.  Gladden,  IIT 
N.  C.  497,  23  S.  E.  459. 

It  is  a  rule  of  tenure  which  is  not  onlj 
independent  of,  but  generally  operate*^  to 
subvert,  the  intention.  Hughes  v.  Nick  las. 
70  Md.  484,  14  Am.  St.  Rep.  377, 17  Atl.  398. 

The  rule,  if  operating  at  til,  operati^s 
whollv  irrespective  of  the  intention  of  tht: 
testator.  Ward  v.  Amory,  1  Curt.  C.  C  419, 
Fed.  Cas.  No.  17,146.  ' 

It  is  a  strict  rule  of  law  which  cannot  be 
prevented  by  an  expression  of  intention  to 
the  contrarv.  Britt  v.  Rowland  Lumber  Ca 
136  N.  C.  171,  48  S.  E.  586. 

This  is  an  arbitrary  rule  that  never 
deigns  to  consider  the  intention  of  the 
grantor.     Crandell  v.  Barker,  supra. 

The  rule  in  Shelley's  Case  ia  a  technieal 
one,  and  generally,  or  at  least  ^^*^'»^  ^^^'l* 
the  grantor's  intent,  and  for  this 
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force;  it  is  therefore  very  frequently  stated 
that  the  rule  thwarts  the  plain  intention 
of  the  writer  of  the  instrument.^  On  ex- 
amining the  cases,  the  reader  also  finds 
many  expressions  to  the  efltect  that  when 
the  intention  of  the  author  of  the  instru- 
ment is  clearly  ascertainable,  it  will  pre- 
vail even  against  the  rule  in  Shelley's  Case. 
It  is  sometimes  declared  that  in  the  matter 
of  wills,  at  least    (see  supra,  XI.),  effect 


will  be  given  to  the  intention  of  the  testa- 
tor, which  is  not  to  be  overridden  by  any 
arbitrary  or  technical  rule  of  law.  Again 
it  is  said  that  there  is  an  exception  to 
the  rule  in  the  case  of  executory  trusts  (see 
infra,  XVIII. ),  that  the  courts  will  give  ef- 
fect to  the  intention  of  the  author  of  the 
trust,  rather  than  follow  the  arbitrary  rule 
in  Shelley's  Case. 

Each  of  these  statements  is  true  in  a  cer- 


almost  everywhere  strictly  construed. 
Brown  v.  Brown,  125  Iowa,  218,  67  L.R.A. 
629,  101  N.  W.  81. 

The  artificial  construction  adopted  by  the 
English  judges  in  Shelley's  Case  was  a  clear 
violation  of  the  intention  of  the  testator. 
Demarest  v.  Den,  22  N.  J.  L.  599. 

The  rule  has  been  held  to  apply  even  in 
cases  where  it  appeared  to  interfere  with  the 
intention  of  the  grantor  or  devisor.  Sea- 
man V.  Harvey,  16  Hun,  71. 

The  rule  in  Shelley's  Case  was  against 
the  manifest  intention  of  the  testator. 
laTloe  V.  Gould,  10  Barb.  388. 

As  the  effect  of  the  rule  is  to  defeat  the 
intention  of  the  grantor,  it  is  to  be  con- 
ined  to  cases  literally  within  it.  Crosby 
r.  Davis,  2  Clark  (Pa.)  409. 
^  In  Ackerman  v.  Ackerman,  34  Pa.  Super, 
rt  1C2,  it  is  said  that  sometimes  a  rule  of 
aw,  like  the  rule  in  Shelley's  Case,  oper- 
ites  to  defeat  the  intention. 

The  inflexible  rule  of  law  in  Illinois  is 
hat  the  rule  in  Shelley's  Case  must  control, 
ven  though  against  the  testator's  manifest 
ntent  Lord  v.  Comstock,  240  111.  492,  88 
»'.  E.  1012. 

Kvery  devise  coming  within  the  rule  in 
helley's  Case  is  controlled  by  it,  even 
hough  the  express  purpose  and  intention  of 
^e  testator  is  thereby  thwarted.  Bonner  v. 
tenner,  28  Ind.  App.  147,  02  N.  E.  497. 
^In  Sanborn  v.  Sanborn,  62  N.  H.  631, 
ie  court  said,  in  referring  to  the  statutes 
f  Xew  Hampshire  repealing  the  rule  in 
heJ/ey's  Case,  that  they  had  removed  a 
chnical  ground  on  which  the  testator's  in- 
ntion  was  formerly  defeated  by  the  word 


leirs. 

In  Turman  v.  White,  14  B.  Mon.  660,  it 

said:  ''It  may  be  asserted  with  confi- 
nce  that  no  man,  not  even  a  scientific  con- 
yancer,  either  in  England  or  America,  in- 
nding  to  convey  the  fee  simple  to  A, 
>uld,  as  a  means  of  effectuating  that  inten- 
m,  convey  the  land  to  A  for  life,  and  then 

his  heirs.  Such  language  directly  nega- 
tes the  intention  to  convey  a  fee  to  A,  and 
ver  would  be  adopted  for  that  purpose, 
less  with  a  view  to  deceive.  ...  To 
ply  such  a  rule  to  the  acts  and  trans- 
tions  of  ordinary  men  might  enable  the 
ilful  and  cunning  to  make  victims  of  the 
lorant  and  unwary." 
In  Richardson  v.  Wheatland,  7  Met.  169, 
*  court   said  that  where  a  testator  gives 

estate  to  one  for  life  in  express  terras, 
th  a  devise  over  to  the  general  heirs  or 
n  of  the  body,  the  natural  presump- 
n  would  seem  to  be  that  the  intent  of 
L.R.A.(N.S.) 


the  testator  was  that  it  should  be  carried 
into  effect  literally,  and  that  the  first  taker 
should  have  a  life  estate  only,  without 
power  to  alienate  and  defeat  the  claims 
of  the  heirs,  who  seemed  to  be  alike 
the  objects  of  the  testator's  bounty. 
The  rule  in  Shelley's  Case,  therefore,  would 
probably  defeat  the  real  intent  of  the  tes- 
tator. 

In  Kirby  v.  Brownlee,  13  Ohio  C.  C.  86, 
affirmed  without  opinion  in  55  Ohio  St.  676, 
48  N.  E.  1114,  it  was  said  that,  by  the  rule 
in  Shelley's  Case,  the  manifest  and  clearly 
expressed  intention  of  the  testator  or 
grantor  was  defeated  and  held  for  nothing, 
and  that  the  one  who  was  to  take  for  life 
only  was  vested  with  the  fee  simple,  in  order 
to  avoid  the  uncertainties  which  might  oc- 
cur as  to  who  should  enjoy  the  fee  upon  the 
termination  of  the  life  estate. 

This  is  a  rule  of  property  founded  in 
principles  of  feudal  policy,  absolute  and  in- 
variable in  its  application  to  all  cases  fall- 
ing within  its  terms,  not  only  wholly  inde- 
pendent of  the  intention  of  the  maker  of 
the  instrument,  but  by  its  very  terms  in 
positive  contravention  of  that  intention. 
Markley  v.  Singletary,  11  Rich.  Eq.  393. 

It  is  difficult  to  reconcile  the  rule  in 
Shelley's  Case  with  the  acceptation  of  the 
rule  sometimes  called  the  cardinal  rule  for 
construction  and  interpretation,  that  is, 
that  the  intention  of  the  testator  must  be 
ascertained  and  carried  into  effect  if  pos- 
sible. Millett  V.  Ford,  109  Ind.  169,  8  N. 
E.  917. 

Although  it  is  a  cardinal  rule  in  the 
construction  of  wills  that  the  intention  of 
the  testator  must  control,  it  is  also  true 
that  when  words  are  used  that  have  a  set- 
tled legal  meaning,  the  full  effect  mus^be 
given  to  them.  Teal  v.  Richardson,  160  Ind. 
119,  66  N.  E.  435. 

The  rule  in  Shelley's  Case  is  one  of  those 
artificial  rules  of  construction  which  give 
to  the  terms  used  an  effect  different  from 
that  suggested  by  them  fo  anyone  not 
versed  in  these  rules,  and  therefore  was 
found  often  to  mislead*  testators,  and  its 
application  to  disappoint  their  evident  in- 
tentions, and  sometimes  to  mislead  the  devi- 
sees.  -Quick  V.  Quick,  21  N.  J.  Eq.  13. 

In  Sheeley  v.  Neidhammer,  182  Pa.  163, 
37  Atl.  939,  in  holding  that  the  words  "his 
children  or  legal  heirs"  were  words  of  limi- 
tation, the  court  said  that  it  might  be 
probable  that  this  construction  defeated  the 
intention  of  the  testator,  but  that  such  was 
the  common  result  of  the  application  of  the 
rule  in  Shellev's  Case. 
66 
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tain  sense,  but  is  also  false  to  a  certain  ex- 
tent  The  cases  collected  in  this  subdi- 
vision of  the  note  will  make  this  point 
clear;  but,  to  understand  and  reconcile 
many  of  them  apparently  in  conflict,  it  is 
necessary  to  keep  in  mind  the  fact  that 
when  the  word  "intention"  is  used  in  this 
connection,  it  may  be  used  in  different 
senses.  To  illustrate,  let  it  be  supposed 
that  A  has  conveyed  lands  to  B  for  life, 
remainder  to  the  heirs  of  B.  Here  three 
distinct  intentions  may  have  been,  and 
quite  likely  were,  present  in  the  mind  of 
the  grantor.  First,  an  intention  that  B 
should  have  an  estate  for  life,  and  no  long- 
er; second,  an  intention  resulting  from  the 
limitation  to  the  heirs,  that  B  should  not 
have  the  power  to  defeat  the  remainder  to 
his  heirs;  and,  third,  that  the  whole  line 
of  the  heirs  of  B  should  take  the  estate. 
If,  instead  of  a  limitation  in  the  simple 
language  just  given,  the  limitation  had  been 
to  B  for  life,  remainder  to  the  heirs  of 
B  living  at  his  death,  a  new  element  of 
intention,  which,  for  the  sake  of  reference, 
will  be  called  the  fourth  intention,  is  add- 


ed. Here,  it  will  be  obaerred,  the  limita- 
tion in  remainder  is  not  simply  to  the  bein 
of  B,  but  to  the  heirs  of  B  'living  at  his 
death."  The  first  question  to  be  decided 
in  such  a  case,  therefore,  would  be:  Did 
the  grantor  use  the  word  *'heirs"  in  iu 
technical  sense?  that  is,  did  he  mean  that 
the  whole  line  of  B's  heirs  were  to  take,  or 
did  he  mean  that  only  audi  heirs  as  were 
living  at  his  death  should  taket  This  is 
a  preliminary  question  which  most  be  de- 
cided independently  of  the  rule  in  Sheliej  s 
Case,  under  the  ordinary  principles  of  con- 
struction. The  great  object  of  the  pre- 
liminary investigation  is  to  find  out  what 
the  grantor  intended  by  his  use  of  ambiga- 
ous  words.  Only  when  that  has  been  as* 
certained,  can  it  be  known  whether  it  is  a 
proper  case  for  the  application  of  tbe 
rule.W 

When  it  is  said  that  the  rale  in  Shel- 
ley's Case  is  a  rule  of  property^  and  not 
of  construction,  that  it  operates  to  defeat 
the  manifest  intent  of  the  grantor  or  de- 
visor,M  usually  what  is  meant  is  that  it 
defeats  the  first  and  second  intention,  as 


6ft  The  only  method  in  which  an  instru- 
ment employing  the  word  "heirs"  can  be 
taken  not  to  be  within  the  rule  is  by  show- 
ing that  the  word  was  not  employed  in  its 
legal  sense.  Silva  v.  Hopkinson,  158  111. 
386,  41  N.  E.  1013. 

Although  a  cardinal  rule  in  the  interpre- 
tation of  wills  is  to  ascertain  and  then 
adopt  the  intention  of  the  testator,  yet  it 
the  devise  for  consideration  comes  under  the 
operation  of  Shelley's  rule,  the  words  must 
be  taken  as  they  stand  in  their  strict  legal 
signification.  Simpson  v.  Reed,  205  Pa.  53, 
54  Atl.  499. 

66 In  Jones  v.  Rees,  6  Penn.  (Del.)  504, 
16  L.R.A.(N.S.)  734,  69  Atl.  785,  the  court 
says  that  the  rule  is  an  arbitrary  one ;  that 
it  is  strictly  a  rule  of  law,  and  not  of  con- 
struction or  intention;  and  that  where  the 
language  used  in  the  instrument  brings  the 
case  within  the  rule,  the  fact  that  it  was 
the  intention  of  the  grantor  or  devisor  that 
thst^rule  should  not  operate  is  of  no  import- 
ance. This  arbitrary  feature  has  induced 
courts  of  law  and  equity  to  construe  the 
rule  most  strictly,  and  when  practicable,  to 
take  cases  out  of  its  operation. 

In  Robert  v.  West,  15  Ga.  124,  it  is  said 
that  it  is  obvious  that  this  rule,  which  is 
said  to  be  a  rule  of  law,  and  not  of  con- 
struction, fixed  nothing  except  that  the  use 
of  certain  words  in  a  certain  way  will  be 
held  to  indicate  an  intention  to  create  an 
estate  tail,  and  of  certain  others  words,  an 
intention  to  create  a  fee  simple.  When  the 
terms  used  are  ^'heirs  of  the  body"  alone,  or 
where  they  are  "heirs"  general,  the  rule 
easily  and  plainly  performs  its  ofiice;  but 
difficulty  begins  when  words  are  employed 
which  are  assumed  to  be  only  equivalent  to 
these  terms,  or  where  such  words,  or  words 
supposed  to  be  similar  in  effect  to  each  of 
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these  terms,  are  used  in  the  same  instru- 
ment Then  it  is  that  resort  must  be  had 
to  referential  construction,  and  the  task 
of  fixing  an  intention  for  the  testator  needs 
more  a  rule  of  construction  than  of  law. 

In  Butler  v.  Huestis,  68  111.  594,  18  Am. 
Rep.  589,  it  is  said  that  the  rule  in  Shelley  § 
Case  is  at  most  a  technical  rule  of  propertjt 
and  has  always,  ever  since  the  decision  in 
Perrin  v.  Blake,  g^ven  way  to  the  clear  in- 
tention of  the  donor,  when  that  could  be  as- 
certained from  the  instrument  in  which 
the  words  were  used.  Otherwise,  instead  ct 
being  a  rule  by  which  justice  could  be  ad- 
ministered, it  would  be  a  source  of  incnl 
culable  mischief  in  its  practicable  applies - 
tion.  To  the  same  effect^  Belslay  v.  EneeJ. 
107  111.  182. 

"This  rule  is  said  to  be  a  rule  of  prop- 
erty which  overrides  even  the  expr«ued  ic- 
tention  of  the  testator  or  grantor,  that  it 
shall  not  operate,  or  which,  rather,  raises 
a  conclusive  presumption  that  where  a  de- 
vise or  grant  is  made  to  a  man  and  hts 
heirs,  the  testator  or  grantor  intends  to  use 
the  word  'heirs'  as  a  word  of  limitation, 
and  not  of  purchase."  Fowler  t.  Black,  136 
111.  363,  11  L.R.A.  670,  26  N.  E.  596. 

The  rule  in  Shelley's  Case  is  not  a  rule  of 
construction  or  interpretation,  by  which  the 
sense  of  the  particular  words,  and  the  inten- 
tion with  which  they  were  used,  was  ascer- 
tained or  fixed,  but  a  rule  of  law,  dcdarin? 
the  effect  of  a  certain  disposition  of  land, 
and  having  no  operation  in  the  partionlar 
case  unless  there  be  such  disposition,  and  no 
application  until  it  was  ascertained,  bv 
the  aid  of  other  rules  and  principlcB.  that, 
according  to  the  intended  sense  (not  th^ 
intended  operation)  of  the  words  used  in 
framing  the  limitation  in  question,  the  con- 
veyance made  the  particular  disposition  to 
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above  set  forth,  but  not  the  third.  When 
it  is  stated  generally  that  the  intention 
of  the  testator  will  prevail  even  against  the 
rule  in  Shelley's  Case,  the  intent  which 
has  herein  been  called  the  fourth  intention 
is  usually  what  is  meant,  that  is,  the  in- 
tent with  which  certain  ambiguous  words 
of  limitation  were  used.  When  it  is  said 
that  more  leniency  is  shown  in  the  appli- 
cation of  the  rule  to  wills  than  to  deeds, 
the  statement  is  not  aoeurate.  What  is 
generally  meant  is  that,  in  the  preliminary 
inquiry  to  ascertain  the  sense  in  which  cer- 
tain words  of  limitation  are  used, — that  is, 
to  ascertain  the  fourth  intention,  so  called 
herein, — ^the  courts  are  more  lenient  in  the 
use  of  wills  than  of  deeds.  This  has  noth- 
ing to  do  with  the  application  of  the  rule 
n  Shelley's  Case  itself;  for  if,  by  the  leni- 
mt  rules  of  construction  which  obtain  in 
ihe  case  of  wills,  it  is  once  understood 
hat  the  word  "heirs"  is  used  in  its  tech- 
lical  sense, — that  is,  that  the  whole  line 
'f  heirs  in  succession,  from  generation  to 
•eneration,  is  meant, — ^the  rule  applies  as 
eadily  to  a  will  as  to  a  deed.  After  the 
reliminary  inquiry  is  at  an  end,  the  will 
nd  the  deed  stand  on  exactly  the  same 
ooting^  so  far  as  the  application  of  the 
iile  is  concerned. 

When  the  statement  is  made  that  the 
lie  in  Shelley's  Case  is  not  applicable  to 
[ecutory  trusts    (see  infra,  XVIII.),  but 


that  in  such  cases  effect  will  be  given  to 
the  intention  of  the  author  of  the  trust, 
what  is  meant  is  that  effect  will  be  given 
to  the  intent  herein  called  the  first  and 
second  intent,  but  not  to  the  third  intent. 
Thus  imderstood,  statements  of  law  in 
the  propositions  following  in  this  sub- 
division of  the  note  becomes  more  recon-. 
cilable.  These  statements  are  given  to 
show  in  what  broad  amd  confusing  terms 
the  effeet  of  the  rule  is  stated  by  various 
courts. 

It  has  been  said  that  the  rule  in  Shel- 
ley's Case  is  not  a  mere  rule  of  construc- 
tion designed  to  carry  out  the  intentions  of 
the  testator,  which  will  therefore  yield  to 
any  indication  of  a  contrary  intention  to  be 
foimd  in  the  will.  It  is  a  rule  of  law  that, 
where  an  estate  is  devised  to  the  heirs  or 
heirs  of  the  body  of  a  person  to  whom  a 
prior  estate  of  freehold  has  been  given,  the 
heirs  take  by  descent,  and  not  by  purchase, 
and  that  an  estate  in  fee  simple  or  in  fee 
tail  is  created  in  the  ancestor;  that  a  tes- 
tator can  no  more  make  such  a  devise,  and 
direct  that  it  shall  not  have  this  operation, 
than  he  can  in  terms  create  an  estate  in  fee 
simple  or  an  estate  tail,  and  then  direct 
that  these  estates  shall  not  have  the  inci- 
dents which  the  law  annexes  to  them;  that, 
if  words  be  superadded  purporting  to  have 
that  effect,  they  must  be  treated  as  abso- 
lutely ineffectuaLW 


hieh  the  rule  applied,  and  which  it  vir- 
lally  prohibited  by  giving  to  it  am 
deration  amd  effect  regardless,  and  most 
equently  destructive,  of  the  intention 
ith  which  it  was  made.  Stephenson  v. 
&gan,  15  B.  Hon.  282. 
In  Wool  V.  Fleetwood,  136  N.  C.  460,  67 
ELA.  444,  48  S.  £.  786,  it  is  said  that  this 
le  is  of  very  ancient  origin,  and  has  al- 
lys  been  considered  as  a  rule  of  law  or  of 
operty,  and  not  merely  as  a  rule  of  con- 
'uction  aidopted  for  the  purpose  of  ascer- 
nin^  the  actual  intention  of  the  testator. 
den  the  words  employed  bring  the  case 
thin  the  rule,  the  intention  of  the  testator 
not  to  be  considered,  even  though  he 
mid  declare  that  the  ancestor  shall  have 
!y  a  life  estate.  The  rule  is  imperative 
1  most  be  enforced  inflexibly  in  all  cases 
which,  hy  the  term  of  the  particular  in- 
ament,  it  is  applicable.  If  there  is  any- 
Dg*  In  the  instrument  to  indicate  clearly 
intention  not  to  use  the  words  in  their 
!)nical  sense,  but  as  desoriptio  per' 
arum,  aw,  for  instance,  that,  by  the 
'da  "lieirs  of  the  body,"  the  testator 
tnt  children,  such  an  interpretation  will 
G;;iTen  to  his  languaige  as  will  effectuate 
intention, 
r  Van  Grutten  v.  Foxwell,  77  L.  T.  N.  S. 

he  mie  must  prevail  whenever  a  devise 
■onTeysuQce  by  its  terms  falls  within  it, 
irdless  of  the  otherwise  expressed  inten- 
(ia.8.) 


tion  of  the  testator  or  grantor.  Wolfer  v. 
Hemmer,  144  111.  554,  33  N.  E.  751. 

The  rule  in  Shelley's  Case  is  a  rule  of  law, 
and  not  of  construction,  where  the  language 
used  in  the  instrument  brings  the  case  with- 
in the  rule.  The  faust  that  it  was  the  in- 
tention of  the  testator  or  devisor  that  the 
rule  should  not  operate  is  of  no  importance. 
22  Am.  &  Eng.  Enc.  Law,  p.  495;  Waters 
V.  Lyons,  141  Ind.  170,  40  N.  E.  662. 

Where  the  rule  is  enforced  in  all  its 
rigor,  it  is  held  to  be  a  rule  of  property, 
and  not  of  construction,  and  a  grant  or  de- 
vise to  a  person  named  "and  his  heirs" 
would  be  subject  to  the  rule,  and  no  declara- 
tion, however  unequivocal,  that  the  ancestor 
should  have  the  estate  for  life  only,  or  that 
his  heirs  should  take  as  purchasers,  would 
be  effective.  Wescott  v.  Binford,  104  Iowa, 
645,  65  Am.  St.  Rep.  530,  74  N.  W.  18. 

The  rule  in  Shelley's  Case  is  not  a  rule  of 
construction  for  ascertaining  or  effectuating 
the  intention  of  the  party  in  limiting  an 
estate  or  in  creating  trusts  upon  it,  but  is 
a  positive  and  rigid  rule,  the  chief  opera- 
tion of  which  is  to  defeat  the  ascertained 
intention  of  the  grantor.  Berry  v.  William- 
son, 11  B.  Mon.  245. 

The  rule  in  Shelley's  Case  is  a  rule  of 
positive  law,  and  not  of  construction. 
Where,  upon  the  construction  of  a  grant  or 
devise,  the  rule  is  found  to  be  applicable,  it 
cannot  be  controlled  by  any  expression  of  a 
contrary  intent.    In  such  cases  the  devolu- 
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Since  it  is  a  rule  of  property,  and  not 
of  construction,  no  declaration,  however 
unequivocal,  that  the  ancestor  shall  have 
an  estate  for  life  only,  or  that  his  estate 
shall  be  subject  to  all  the  incidents  of  a  life 
estate,  or  that  the  heirs  shall  take  as  pur- 
chasers, will  be  operative;  the  particular 
intent  thus  clearly  expressed  will  be  com- 
pelled to  yield  to  the  general  intent  ex- 
pressed by  the  creation  of  the  estate,  and 
the  devise  will  be  held  accordingly.^  For 
a  discussion  of  this  question,  see  next  sub- 
division. 

b.  The  general  and  particular  intent. 

The  rule  in  Shelley's  Case  is  said  to  give 
efTect  to  the  general  intent,  and  to  disre- 


gard the  particular  intent.  As  pointed  out 
in  the  last  subdivision,  there  are  four  dif- 
ferent senses  in  which  the  intention  of  the 
author  of  a  will  or  deed  may  be  under- 
stood. Tliese  intentions  naturally  fall  into 
two  divisions  which  have  been  termed  the 
general  and  particular  intent.  The  general 
intent  is  said  to  be  the  intent  that  a  grant- 
or or  testator  has  with  reference  to  the 
course  the  property  shall  take  after  the  life 
tenancy  ends.  He  either  intends  that  it 
shall  go  to  the  whole  line  of  the  life  ten- 
ant's heirs,  in  succession  from,  generation 
to  generation,  in  the  course  marked  out  by 
the  law  of  descent,  or  he  intends  that  it 
shall  go  to  a  portion  of  those  heirs  in  a 
course  different  from  that  marked  out  by 
the  law  of  descent.     The  former  intention 


tion  of  the  estate  is  irresistibly  fixed.  Mart- 
ling  V.  Martling,  66  N.  J.  Eq.  771,  39  Atl. 
203. 

The  rule  is  inflexible  when  the  words  are 
used  with  nothing  to  qualify  them,  but 
if  they  are  used  in  connection  with  explana- 
tory language  which  shows  that  they  were 
used  not  with  technical  accuracy,  btit  in- 
artificially,  to  denote  particular  persons, 
they  will  be  permitted  to  have  effect  accord- 
ingly, especially  in  wills.  Surges  v.  Thomp- 
son, 13  R.  I.  712. 

Whenever  the  court  comes  to  the  conclu- 
sion that  the  gift  over  includes  the  whole 
line  of  heirs,  general  or  special,  the  rule  at 
once  applies,  and  an  estate  of  inheritance  is 
executed  in  the  ancestor  or  tenant  for  life, 
even  though  the  testator  has  expressly  de- 
clared that  the  ancestor  shall  take  for  life, 
and  no  longer,  or  has  endeavored  to  graft 
upon  the  words  of  gift  to  the  heirs  or 
heirs  of  the  body,  additions,  conditions,  or 
limitations  which  are  repugnant  to  an  es- 
tate of  inheritance,  and  such  as  the  law 
cannot  give  effect  to.  Lord  Davey  in  Van 
Grutten  v.  Foxwell,  supra. 

The  rule  is  one  of  law,  and  not  merely  one 
of  construction  for  the  purpose  of  ascer- 
taining the  intention,  and  when  words  of 
limitation  bring  the  case  within  the  rule,  it 
applies  regardless  of  the  intention,  or,  if 
expressed  differently,  the  intention  is  pre- 
sumed to  be  in  accordance  with  that  which 
the  law  implies  from  the  use  of  words  hav- 
ing a  fixed  definite  meaning.  Perry  v.  Hack- 
ney, 142  N.  C.  368,  115  Am.  St.  Rep.  741,  55 
S.  E.  289.  0  A.  &  E.  Ann.  Cas.  244. 

The  rule  is  universally  one  of  law,  and 
not  of  construction,  and  consequently  the 
intention  of  the  testator  in  its  presence  is 
of  no  account  whatever.  Lippincott  v. 
Davis,  59  N.  J.  L.  241,  28  Atl.  687. 

No  matter  how  evident  the  intent  to 
create  a  life  estate  ^ay  be,  when  the  words 
actually  used  bring  the  gift  within  the  rule, 
the  intention  must  give  way,  and  the  fixed 
rule  must  be  followed.  Hughes  v.  Nick  las, 
70  Md.  484,  14  Am.  St.  Rep.  377,  17  Atl. 
398. 

The  rule  in  Shelley's  Case  has  nothing  to 
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do  with  the  testator's  intention.  It  is  a 
rule  of  property  which  overrides  the  in- 
tention. In  fact,  wherever  applicable,  it 
may  be  said  that  it  disregards  the  intention 
altogether;  for  whilst  the  intention  may 
confessedly  have  been  to  give  but  a  life 
estate,  the  rule  converts  that  life  estate  in- 
to a  fee,  by  treating  the  terms  of  the  gift 
over  to  the  heirs  as  a  limitation  of  the  es- 
tate, and  not  as  words  of  purchase.  Travers 
Y.  Wallace,  93  Md.  507,  49  Atl.  415. 

«1  Powell,  Devises,  435;  TnunbuU  v. 
Trumbull,  149  Mass.  200,  4  L.R-A.  117,  21 
N.  E.  366. 

In  applying  the  rules  of  construction,  it 
is  fully  settled  that  the  fact  that  the  estate 
of  the  ancestor  is  expressly  for  life  only, 
and  no  longer,  or  that  he  shall  not  sell  or 
dispose  of  the  estate  for  any  longer  time 
than  his  life,  and  like  expressions  applied 
to  the  estate  of  the  tenant  for  life,  will  not 
prevent  the  application  of  the  rule  in  ^>he]- 
ley's  Case.    Martling  v.  Martling,  supra. 

The  rule  in  Shelley's  Case  is  a  rule  of 
law  which  in  its  application  is  generally,  if 
not  necessarily,  contrary  to  the  apparent  in- 
tention of  the  author  of  the  estate.  It 
therefore  overrules,  or  is  paramount  to,  such 
intention.    Taylor  v.  Cleary,  29  Gratt.  44S. 

When  the  devise  is  to  the  heirs  general U , 
the  rule  applies,  and  is  held  conclusively  to 
express  the  intention  of  the  testator,  and 
will  necessarily  govern  and  control  in  de- 
termining the  estate  devised,  notwithstand- 
ing the  expression  of  an  intention  on  the 
part  of  the  testator  that  the  ancestor  shall 
take  a  less  estate  than  the  fee.  Hageman  v. 
Hageman,  129  111.  164,  21  N.  E.  814. 

In  Davis  v.  Sturgeon,  198  lU.  520,  64  X. 
E.  1016,  it  is  said  to  be  well  settled  thut 
when  a  conveyance  contains  language  creat- 
ing a  fee  under  the  rule  in  Shelley's  Ca:>o. 
that  is,  to  one  and  his  heirs,  or  heir$  **i 
his  body,  the  word  "heirs"  is  one  of  limi- 
tation, and  that  no  intention  of  the  grant i-^r. 
however  clearly  expressed,  can  chanjee  tt  in- 
to a  word  of  purchase.  In  this  case  ther^ 
was  no  life  estate  given  to  the  fintt  taker, 
but  the  devise  was  to  one  and  her  heira^ 
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is  sometimes  called  the  paramount  inten- 
tion. When  an  instrument  is  examined  for 
the  purpose  of  discovering  the  sense  in 
which  certain  words  of  limitation  were 
uded,  the  examination  is  aimed  at  the  dis- 
covery of  this  general  or  paramount  in- 
tent. 

The  particular  intention  is  considered  to 
be  that  the  first  taker  shall  have  an  estate 
for  life  only;  and  that  he  shall  not  have 
the  power,  by  alienation  or  other  acts,  to 
defeat  the  estate  of  the  remaindermen. 
When  it  is  stated  that  the  rule  in  Shelley's 
Case  gives  effect  to  the  general  intention, 
and  sacrifices  the  particular  intention,  what 
is  meant  is,  that  it  gives  effect  to  the  in- 
tention to  create  that  kind  of  an  estate 
which  will  descend  in  the  line  marked  out 
by  the  laws  of  descent.  Having  given  ef- 
fect to  this  general  intention,  the  particu- 
lar intention,  that  the  first  taker  shall  have 
only  a  life  estate,  and  that  he  shall  not 
have  power  to  defeat  the  remainder,  must 
necessarily  fail.  It  is  apparent  that  this 
must  be  so,  because  the  general  and  particu- 
lar intentions  cannot  both  be  carried  out 
unless  a  new  species  of  estate,  unknown 
to  the  law,  is  created. 

If,  for  example,  to  take  a  case  outside 
>f  the  scope  of  the  rule  in  Shelley's  Case, 
K  is  given  a  fee  simple  estate  by  a  limita- 
:ion  to  A  and  his  heirs,  and  the  deed  con- 
ains  a  clause  stating  that  it  is  the  inten- 
ion  of  the  grantor  that  A  shall  not  have 
he  power  to  dispose  of  the  property  dur- 
ng  his  life,  it  is  evident  that  two  inten- 
ions  are  expressed  in  the  deed:  First,  the 
ntention  that  A  shall  have  a  fee  simple  es- 
ate;  and,  second,  that  he  shall  not  have 
he  power  to  dispose  of  it  daring  his  life, 
^ow  it  is  impossible  to  give  effect  to  both 
f  these  intentions.  One  of  the  chief  in- 
identa  of  a  fee  simple  estate  is  that  it 
lay  be  alienated.  If,  therefore,  effect  is 
iven  to  the  intention  that  A  shall  not  have 
ower  to  dispose  of  the  estate  granted  him, 
e  must  be  given  an  estate  that  is  less 
tian  a  fee  simple  estate.  The  moment  that 
18  power  of  alienation  is  taken  away  from 
he  estate,  the  nature  of  the  fee  simple 
I  destroyed.    And  it  follows  of  course  that 

effect  is  given  to  the  expressed  inten- 
on  to  give  A  a  fee  simple  estate,  the  in- 
'ntion  that  he  shall  not  have  the  power  to 
ispose  of  it  must  be  disregarded.  In  con- 
ruing  such  a  deed  to  pass  a  fee  simple 
>tate,  therefore,  it  may  be  said  that  ef- 
trt  is  given  to  the  paramount  intention 
'  the  grantor,  to  the  sacrifice  of  the  par- 
cular  intention. 

This  is  exactly  what  happens  in  the  ap- 
i  oat  ion  of  the  rule  in  Shelley's  Case,  and 

what  is  meant  by  giving  effeet  to  the 
rneral  intention  at  the  expense  of  the 
»  L.RA.(N.S.) 


particular  intention.  This  fact  can  find  no 
better  illustration  than  in  Shelley's  Case 
itself  (see  supra,  II.). 

It  should  be  remembered  that  Edward 
Shelley,  the  ancestor,  was  dead  when  the 
controversy  in  that  case  arose.  Therefore 
there  could  be  no  dispute  over  the  particu- 
lar intent;  that  is,  that  Shelley  should  have 
the  estate  for  life  only,  and  that  he  should 
not  have  the  power  to  defeat  the  remainder. 
He  had  no  opportunity  to  defeat  the  re- 
mainder, for  he  died  as  soon  as  the  recov- 
ery passed.  Therefore  the  only  question  in 
the  case  was.  How  did  he  intend  the  re- 
mainder should  go?  This  was  not  only  a 
question  as  to  the  paramount  intent,  but 
it  was  the  only  question  for  consideration 
in  that  case. 

Now,  if  A  becomes  vested  with  the  title 
in  fee  by  purchase  of  a  tract  of  land  and 
dies  intestate,  and  the  land  descends  to 
B,  his  heir,  and  B  dies  Intestate,  and  the 
land  descends  to  C,  hi^  heir,  and  then  C 
sells  the  land  to  D,  a  stranger,  and  D  dies 
intestate,  and  the  land  descends  to  F,  his 
heir,  and  F  sells  the  land  to  G,  a  stranger, 
and  G  dies  intestate,  and  the  land  descends 
to  H,  his  heir,  etc.,  it  is  manifest  that  each 
time  the  title  to  the  land  changes  by  pur- 
chase a  new  line  of  descent  begins,  a  new 
and  different  set  of  heirs  become  entitled 
to  take  from  those  who  would  have  taken 
if  the  land  had  not  been  sold  to  strangers. 
It  makes  no  difference,  of  course,  whether 
the  land  is  sold  to  a  stranger  of  the  blood 
or  not,  or  whether  the  title  is  acquired  by 
sale  or  by  gift,  so  long  as  the  transfer  takes 
the  property  out  of  the  line  of  the  origi- 
nal descent.  A  new  descent,  a  new  and  dif- 
ferent line  of  heirs,  must  be  marked  out 
for  the  descent  every  time  the  title  of  prop- 
erty passes  by  purchase.  The  purchaser  be- 
comes the  source,  the  sHrps,  from  which 
the  new  branch  springs. 

The  great  question  in  Shelley's  Case  was 
whether  Shelley,  the  ancestor,  intended  that 
he  himself  should  be  the  source  from  which 
the  inheritance  was  to  descend,  or  whether 
he  intended  that  the  heirs  male  who  should 
be  living  at  his  death  should  constitute  a 
new  stock  from  which  the  inheritance  was 
to  descend.  If  the  first  intention  was  the 
one  entertained,  then  the  property,  in  the 
event  that  happened, — ^the  birth  of  a 
grandchild  after  his  death, — ^would  actually 
have  to  go  to  a  different  individual  than 
it  would  have  gone  to  if  the  ancestor  en- 
tertained the  second  intention,  that  is,  that 
a  new  stock  of  descent  should  be  created. 
To  give  effect  to  the  first  intention  it  was 
necessarv  to  create  an  estate  in  the  aaces- 
tor  capable  of  descending,  or  in  other  words, 
a  fe^.  The  question  of  intention  was  there- 
fore the  vital  question  in   Shelley's  Case,) 
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and  the  court,  instead  of  disregarding  the 
intention,  endeavored  to  give  effect  to  it, 
and  to  decide  the  case  as  Shelley  himself 
would  have  decided  it.  For  no  one  read- 
ing Shelley's  Case  can  doubt  that  he  in- 
tended that  he  himself,  rather  than  his 
second  son,  should  be  the  source  from  which 
the  inheritance  was  to  spring.  Having  so 
decided,  there  was  nothing  left  to  do  in 
Shelley's  Case  but  to  carry  out  this  inten- 
tion; but  this  required  the  court  to  hold 
— as  it  would  require  courts  to  hold  even 
where  the  rule  in  Shelley's  Case  is  no  long- 
er in  force — ^that  the  ancestor  had  the  fee; 
for,  as  already  shown,  the  moment  effect  is 
given  to  the  particular  intention  that  the 
first  taker  take  only  a  life  estate,  that  in- 
stant the  inheritance  is  destroyed.  The  two 
cannot  exist  together.  It  is  therefore  inac- 
curate to  state  that  the  rule  in  Shelley's 
Case  destroys  the  intent. 

It  will  be  observed  that  if  A  grants  land 
to  B  for  life,  remainder  to  the  heirs  of  B, 
there  is  very  little  from  which  the  intent 
as  to  the  course  of  descent  can  be  gathered. 
It  might  well  be  argued  from  the  fact  that 
an  express  estate  for  life  is  limited  to  B, 
that  he  therefore  intended  his  heirs  to  take 
by  purchase,  rather  than  by  descent.^ 

The  point  to  be  emphasized,  however,  is 
that  this  is  still  an  inquiry  after  the  in- 
tention, and  that  no  matter  whether  the  re- 
sult reached  is  that  the  word  ''heirs"  in  a 
limitation  to  A  for  life,  remainder  to  his 
heirs,  is  deemed  to  be  used  as  a  word  of 
limitation  or  purchase,  the  aim  is  to  give 
effect  to  the  intention  of  the  author  of  the 
instrument,  as  expressed  therein. 

If  A  limits  an  estate  to  B  for  life,  re- 
mainder to  his  heirs,  the  heirs,  under  the 


rule  in  Shelley's  Case,  would  take  by  de- 
scent; under  statutes  abolishing  the  rule, 
they  would  take  by  purchase.  The  prop- 
erty would  descend  in  one  course  under  the 
rule  in  Shelley's  Case,  and  in  another  cours« 
under  the  statutes.  One  rule  is  as  arbi- 
trary as  the  other.  Both  are  designed  to 
give  effect  to  what  is  deemed  the  para- 
mount intent  In  applying  the  statutory 
rule,  the  paramount  intent  is  deemed  to 
be  that  the  first  taker  shall  take  a  Hfe 
estate,  and  that  he  shall  not  have  it  in 
his  power  to  defeat  the  remainder.  The 
rule  in  Shelley's  Case  is  calculated  to  giv« 
effect  to  the  intention  as  to  the  course  the 
property  shall  take  after  the  death  of  the 
ancestor.  As  to  which  is  more  likely  to 
carry  out  the  real  paramount  intent  of  the 
author  of  the  instrument,  see  aupra,  VIL 

In  Perrin  v.  Blake,  Lord  Mansfield,  in 
the  King's  bench  division,  said  he  always 
thought  that  as  the  law  had  allowed  a  free 
communication  of  intention  to  the  testa- 
tor it  would  be  a  strange  law  to  say:  ^Now 
you  have  communicated  that  intention,  so 
as  everybody  understands  what  you  mean, 
yet  because  you  have  used  a  certain  expres- 
sion of  art,  we  will  cross  your  intention, 
and  give  your  will  a  different  construction; 
though  what  you  meant  to  have  done  is  per- 
fectly legal,  and  the  only  reason  for  con- 
travening you  is  because  you  have  not  ex- 
pressed yourself  like  a  lawyer.**  He  said 
that  his  examination  of  the  question  had 
always  convinced  him  that  the  legal  in- 
tention, when  clearly  explained,  was  to  con- 
trol the  legal  sense  of  a  term  of  art,  un- 
warily used  by  the  testator.  But  Sir  Wil- 
liam Blackstone,  in  his  famous  argument 
in   that   case,    pointed   out   that    the   true 


09  According  to  Blackstone's  opinion,  says 
Chancellor  Kent  (4  Commentaries,  p.  225)  : 
"Two  things  must  appear  upon  the  face  of 
the  will:  (1)  That  the  testator  meant  to 
confine  the  first  taker  to  an  estate  for  his 
life;  and  (2)  that  he  meant  to  effectuate 
that  intent  by  some  clear  and  intelligent  ex- 
pression of  a  design  to  have  the  heirs  of  his 
son  take  by  purcSiase,  and  not  by  descent. 
This  opinion  has  been  much  admired,  as 
containing  incontestable  evidence  of  the  skill 
and  talents  of  its  great  author.  But  the 
premises  and  the  conclusion  do  not  appear 
to  be  very  consistent.  The  argument  admits 
that  the  intention  of  the  testator  will  con- 
trol the  rule ;  and  it  would  seem  then  natur- 
ally to  follow  that  when  the  testator  ex- 
plicitly declared  that  the  son  was  not  to 
have  a  power  to  sell  and  dispose  of  the  es- 
tate for  a  longer  time  than  his  life,  and  to 
that  intent  gave  him  a  life  estate,  with  an 
intervening  contingent  remainder,  and  then 
with  remainder  to  the  heirs  of  his  body,  that 
the  words  'heirs  of  the  body,*  were  not  in- 
tended to  operate  to  the  destruction  of  that 
intent,  so  as  to  give  the  son  a  fee  with  the 
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power  to  sell.  The  presumption  that  those 
technical  words  were  intended  to  be  used  in 
a  technical  sense  was  certainly  rebutted 
when  that  technical  sense  would  inevitably 
destroy  the  testator's  declared  intent,  and 
confer  upon  the  son,  by  the  magical  opera- 
tion of  attraction  and  merger,  an  estate  tail, 
wliich  the  testator  never  intended.** 

In  Siceloff  v.  Redman,  26  Ind.  251,  it  was 
said  that  if  it  is  true  that  the  ancestor 
was  intended  to  take  a  life  estate,  and  no 
more,  and  if  the  testator  intended  that  the 
heirs  should  take  after  him,  how  eould  it 
be  inferred  that  he  intended  that  they 
should  take  by  descent  from  the  ancestor, 
to  whom  he  had  not,  at  least  as  he  supposed, 
given  an  estate  that  could  descend?  On  the 
contrary  is  it  not  clearly  apparent  that  as 
he  did  not  intend  to  devise  more  than  a 
life  estate  to  the  first  taker,  which  would 
terminate  on  his  death,  he  must  have  in- 
tended that  the  heirs  will  take  directly  from 
him  as  purchasers,  or  as  the  root  of  a  new 
stock,  and  not  by  descent  from  ihm 
tor. 
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question  of  intent  should  turn  not  upon 
the  quantity  of  the  estate  intended  to  be 
given  to  the  first  devisee,  but  upon  the  na- 
ture of  the  estate  intended  to  be  given  to 
the  heirs.70 


The  rule  in  Shelley's  Case  is  not  really 
an  exception  to  the  rule  that  the  inten- 
tion of  the  testator  must  guide  in  interpret- 
ing a  will,  but  only  sacrifices  a  particular, 
to  a  general,  intent.71 


70  6  Greenleafs  Cruise,  Real  Prop.  386. 

"One  should  have  thought/'  says  Mr. 
Hargrave,  '*that  the  friends  of  the  rule 
would  have  seen  that  if  the  mere  intention 
to  prevent  a  tenant  for  life  from  having 
power  over  the  entail  was  sufficient  to  re- 
pel the  rule,  it  would  scarce  be  possible  to 
sustain  its  application  in  any  of  the  con- 
tested cases  on  the  subject;  for  there  is 
scarce  one  of  them  in  which  a  person  un- 
blinded  by  the  frequency  and  mist  of  dispu- 
tatious subtlety  could  fail  seeing  that  it  was 
not  the  intent  to  invest  the  tenant  for  life 
with  a  power  to  defeat  the  succession  to  his 
heirs.  Even  the  single  circumstance  of  giv- 
ing an  express  estate  for  life  leads  to  a  con- 
jecture against  such  an  intent.  But  where 
the  estate  is  given  by  words  negativing  a 
greater  estate;  as  where  a  devise  is  to  one 
for  life  only,  or  for  life  and  no  longer;  or 
where  powers  of  leasing  or  jointuring  are 
either  given  or  refused  to  the  tenant  for 
life;  or  where  he  is  restrained  from  commit- 
ting waste;  surely  it  is  more  than  conjec- 
ture, that  the  testator  or  donor  did  not 
mean  to  have  the  remainder  to  the  heirs  of 
the  body  of  the  tenant  for  life  so  construed 
as  to  enable  his  selling  or  giving  away  the 
inheritance  itself;  it  is  surely  most  strong 
and  persuasive  evidence.  How  much  less 
then  .can  it  be  convincingly  argued  that  a 
tenant  for  life  was  intended  to  have  such  a 
power  to  disappoint  his  children  and  poster- 
ity of  the  entailed  property;  when  the  au- 
thor of  the  entail,  in  order  to  prevent  such 
effect  and  consequence,  interposes  between 
the  estate  of  the  tenant  for  life  and  the  re- 
mainder to  the  heirs  of  his  body,  an  estate 
to  trustees  to  preserve  contingent  remain- 
ders of  which  the  professed  and  only  object 
is  to  guard  the  succession  against  all  acts 
destructive  of  it  by  the  tenant  for  life?  To 
insist  that  even  in  such  a  case  there  is  not 
sufficient  evidence  of  an  intention  to  deny 
to  the  tenant  for  life  the  power  of  breaking 
the  entail  and  stripping  his  issue  of  the  es- 
tate seems  to  be  such  an  extreme  as  can  only 
originate  from  the  supposition  of  decisive 
judicial  precedents  the  ponderous  weight  of 
which,  from  their  number  and  respectabil- 
ity, becomes  absolutely  irresistible  without 
breach  of  the  reverence  justly  due  to  the 
strong  current  of  past  decisions.  If  also 
the  rule  really  is  under  the  control  of  inten- 
tion, how  can  it  be  reasonably  urged  that  it 
ought  not  to  prevail  in  cases  in  which  the 
intention  is  confessedly  disappointed  by  ap- 
plying the  rule?"  Hargrave's  Law  Tracts, 
667. 

Again,  be  says:  ''In  the  cases  in  which 
the  question  arises  whether  the  rule  shall 
govern  or  not,  it  almost  ever  occurs  that 
the  author  of  the  entail  doth  not  mean  that 
the  tenant  for  life,  to  the  heirs  of  whose 
body  the  remainder  is  limited,  should  have 
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power  to  defeat  the  succession  to  them  by 
an  alienation  to  their  prejudice.  Anxiously 
and  formally  to  aim  at  creating  a  strict  en- 
tail, and  at  the  same  time  to  intend  that 
the  first  taker  of  the  estate  shall  be  compe- 
tent to  destroy  it  at  his  pleasure,  is  an  in- 
consistency too  improbable  to  be  justly  im- 
puted. But  hence  a  sort  of  opposition  neces- 
sarily arises  between  the  rule  in  Shelley's 
Case  and  the  intention  of  the  party  en- 
tailing; for  if  the  rule  is  applied,  it  imme« 
diately  gives  to  the  tenant  lor  life  the  op- 
portunity of  disappointing  the  succession 
established  in  favor  of  his  heirs;  whereas 
if  the  rule  is  not  applied,  the  succession  is 
invulnerable  bv  him.  The  rule  and  the  in- 
tention then  drawing  in  these  opposite  di- 
rections, it  naturally  caused  a  t^ptation 
to  avoid  the  form  in  such  cases  to  the  ut- 
most, for  the  sake  of  accomplishing  the  lat- 
ter as  far  as  our  policy  against  the  per- 
petuitjr  of  entails  will  allow.  The  explana- 
tion,  it  is  apprehended,  exhibits  the  true 
source  and  spring  of  the  controversy  in 
question,  the  real  origin  of  all  the  numerous 
contentions  about  the  force  of  the  rule.  If 
the  rule  and  the  intention  accorded,  there 
would  be  no  room  for  hesitation  about  a^ 
plying  the  rule.  It  is  therefore  from  their 
clashing  only,  that  the  contest  could  arise." 
Id.  556. 

71  Huber's  Appeal,  80  Pa.  848. 

In  Fuller  ▼.  Chamier,  12  Jur.  N.  S.  642, 
Sir  W.  P.  Wood,  V.  C,  said:  "The  diffi- 
culties that  arose  when  Shelley's  Case  had 
to  be  determined  were  two  in  number.  The 
one  was  that  on  a  limitation  of  an  estate 
for  life  to  the  ancestor,  with  remainder  to 
his  heirs,  without  adding  any  words  of  limi- 
tation, if  the  heir  was  treated  as  purchaser, 
there  would  be  a  question  whether  he  would 
take  more  than  a  life  interest,  as  there  were 
no  words  added  conferring  the  fee  upon 
him.  Besides,  there  was  this  difficulty,  that 
the  remainder  to  the  heir  would  be  a  con- 
tingent remainder;  and  the  state  of  law  as 
it  then  existed  appeared  to  the  judges  who 
decided  that  case,  to  require  that  the  inter- 
est created  by  any  instrument  should  be  a 
vested  interest  at  as  early  a  period  as  pos- 
sible, because  the  contingent  remainder 
would  be  liable  to  be  destroyed  and  the  in- 
tention of  the  testator  to  be  defeated  in  a 
variety  of  ways.  The  intention  of  the  testa- 
tor was  supposed  to  be  an  intention  to  con- 
vey an  absolute  interest  to  the  person  who 
was  the  object  of  his  bounty  and  to  the  heir 
who  came  after  him;  and  although  it  was 
plain  and  manifest  that  the  first  taker  was 
intended  only  to  take  for  life,  the  particular 
gift  was  extended  in  order  that  the  prop- 
erty might  pass  fully  and  absolutely  to  the 
family  of  the  person  who  was  to  take  enly 
for  life,  but  to  whose  heirs  the  inheritance 
could  not  pass   unless  the  will  was  con- 
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It  is  only  the  apparent  exception  to  the 
rule  that  the  intention  of  the  testator  shall 

* 

control.^ 


In  its  principle,  declared  one  ooart,  it 
is  very  like  the  rule  of  the  statute  of  uei 
and  ot  our  equity,  that  disregards  the  mere 


strued  as  vesting  the  whole  interest  in  the 
first  taker." 

In  Knight  y.  Ellis,  2  Bro.  Ch.  570,  Lord 
Camden  said:  ''Now  what  do  the  cases  come 
to?  A  man  by  his  will  devises  to  A  for 
life,  there  being  plainly  an  interest  only  for 
life  given;  if  ttiat  were  all,  the  disposition 
would  end  there  as  to  A,  and  any  other  gift 
would  be  effectual  after  his  death.  The  tes-. 
tator  then  gives  the  same  fund  over  to  B, 
after  failure  of  issue  of  A.  What  is  the 
court  to  do!  It  is  clear  that  a  life  inter- 
est only  is  given  to  A.  It  is  clear  that  no 
benefit  is  given  to  B  while  there  is  any  issue 
of  A.  The  consequence  is  that  as  no  inter- 
est springs  to  B,  and  no  express  estate  is 
given  after  the  death  of  A,  the  intermediate 
interest  would  be  undisposed  of,  unless  A 
were  considered  as  taking  for  the  benefit  of 
his  issue  as  well  as  of  himself;  and  as  the 
words  in  this  case  are  capable  of  such  am- 
plification, the  court  naturally  implies  an 
intention  in  the  testator  that  A  should  sa 
take  that  the  property  might  be  transmissi- 
ble from  him  to  his  issue,  and  he  was  there- 
fore considered  as  taking  an  estate  tail 
which  would  descend  on  his  issue." 

The  common-law  rule  that  the  general  in- 
tention of  the  testator  is  to  be  effectuated, 
though  at  the  sacrifice  of  his  particular  in- 
tention, is  in  truth  nothing  more  than  an 
enlargement  of  the  rule  in  Shelley's  Case. 
In  most  of  the  cases  in  which  that  rule  is 
applied  the  particular  intent  is  perfectly 
clear,  that  the  party  shall  take  for  life, 
and  for  life  only.  But  that  particular  in- 
tention will  be  overruled  if  there  appear 
another  and  a  paramount  intention,  that 
the  land  shall  not  go  over,  except  on  failure 
of  issue  of  the  first  taker;  and  the  will  con- 
tains in  terms  no  such  gift  to  the  issue  as 
will  carry  it  to  them  absolutely.  In  such 
a  state  of  things  in  order  that  the  land  may 
not  go  over,  except  on  an  indefinite  failure 
of  issue,  the  court  is  obliged  to  imply  an 
estate  tail  in  the  original  taker.  Kavanagh 
v.  Moreland,  18  Jur.  185. 

But  Lord  Macnaghten,  in  Van  Grutten  y. 
Foxwell,  77  L.  T.  N.  S.  170,  said  that  some 
have  attributed  the  subtlety  of  the  distinct- 
ness in  the  decisions  to  that  most  unsatis- 
factory doctrine  of  "particular  intent"  and 
"general  intent,"  which  practically  de- 
stroyed both  by  rejecting  the  one  and  pla- 
cing the  other  at  the  mercy  of  the  first 
taker, — a  great  favorite  with  Wilmot,  Ch. 
J.,  and  with  Lord  Kenyon,  but  a  doctrine 
that  in  my  opinion,  if  I  may  be  permitted 
to  say  so,  has  all  the  merits  and  some  of 
the  dangers  of  those  nostrums  which  are  ad- 
vertised as  universal  remedies. 

W  Yarnairs  Appeal,  70  Pa.  336. 

In  Doe  ex  dem.  Gallini  v.  Gallini,  5  Barn. 
ft  Ad.  621,  it  was  said:  "The  doctrine  that 
the  general  intent  must  overrule  the  par- 
ticular intent  has  been  much,  and  we  con- 
ceive justly,  objected  to  of  late,  as  being  as 
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a  general  proposition  incorrect  and  rigue, 
and  likely  to  lead  in  ita  application  tojtr- 
roneous  results.  In  its  origin  it  was  iiier«- 
ly  descriptive  of  the  operation  of  tiie  rule 
in  Shelley's  Case;  and  it  has  since  been  kia 
down  in  others  where  technical  words  oi 
limitation  have  been  used,  and  other  words 
showing  the  intention  of  the  testator  that 
the  objects  of  his  bounty  should  Uke  is  & 
different  way  from  that  which  the  law  aJ- 
lows  have  been  rejected;  but  in  the  latter 
cases  the  more  correct  mode  of  stating  the 
rule  of  construction  is  that  technical  words, 
or  words  of  known  legal  import,  must  bavt 
their  legal  effect,  even  though  the  testator 
use  inconsistent  words,  unless  those  incon- 
sistent words  are  of  such  a  nature  as  to 
make  it  perfectly  clear  that  the  testator  did 
not  mean  to  use  the  technical  words  in  tlieir 
proper  sense;  and  so  it  is  said  br  Lcrd 
Redesdale  in  Jesson  y.  Wright,  2  Bligh.  5:. 
10  £ng.  Rul.  Cas.  714.  This  doetriae  of  gen 
eral  and  particular  intent  ought  to  be  car- 
ried no  further  than  this;  and  thus  ex 
plained  it  should  be  applied  to  this  and  ail 
other  wills." 

In  Daniel  y.  Whartenby,  17  Wall.  639.  51 
L.  ed.  661,  it  is  held  that  in  construing 
wills,  where  the  question  of  its  applieatioj 
arises,  the  intention  of  the  testator  must  he 
fully  carried  out  so  far  as  it  can  be  done 
consistently  with  the  rules  of  law,  but  so 
further.  The  meaning  of  this  is  that,  if 
the  testator  has  used  technical  languap^ 
which  brings  the  case  within  the  rule,  a 
declaration,  however  positive,  that  the  rule 
shall  not  apply,  or  tnat  the  estate  of  the 
ancestor  shall  not  continue  beyond  the 
primary  express  limitation,  or  that' his  heirs 
shall  take  by  purchase  and  not  by  descent. 
will  be  unavailing  to  exclude  the  rule,  and 
cannot  affect  the  result.  But  if  there  are 
explanatory  and  qualifying  expressions  from 
which  it  appears  that  the  import  of  thr 
technical  language  is  contrary  to  the  clear 
and  plain  intent  of  the  testator,  the  former 
must  yield  and  the  latter  will  prevail. 

In  McGraw  v.  Davenport,  6  Port  (Ala.^ 
319,  it  is  said  that  the  rule  in  Sheller's 
Case  only  sacrificed  the  particular  to  the 
general  intent  of  the  testator. 

The  frequent  frustration  of  a  partial  de- 
sign is  one  of  the  acknowledged  consequen 
ces  of  the  rule.  George  v.  Morgan,  16  Pa. 
95. 

The  rule  subverts  a  particular  intention 
in  perhaps  every  instance  of  its  operati'^n, 
but  it  is  an  intention  which  the  law  cansot 
indulge,  being  an  intention  to  create  an  in- 
alienable estate  tail  in  the  first  donee.  Car- 
roll V.  Burns,  .108  Pa.  386. 

In  Bowen  v.  Lewis,  L.  R.  9  App.  Cas.  890. 
Earl  Cairns  said  that  the  fouudation  of  the 
rule  in  Shelley's  Case  was  this:  '/You  have 
an  indication  of  a  general  intention,  which 
you  pfather  from  the  wliole  of  the  will,  that 
the  estate  shall  travel  through  the  iaaue  gen- 
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fora  of  a  title  to  land,  and  even  some  of 
its  minor  incidents,  and  treats  it  as  being 
his  to  whom  it  substantially  belongs, 
though  the  form  and  intention  be  other- 
wise.W 

If   it  appears  upon   the   face  of  a  will 
that  the  limitation  over  after  the  life  es- 


tate is  to  the  heirs  of  the  life  tenant,  and 
that  they  take  as  his  heirs,  and  not  as  pur- 
chasers, then  the  rule  applies  as  a  matter 
of  law.  In  such  a  case  the  particular  in- 
tent, that  the  first  taker  shall  possess  only 
a  life  estate,  yields  to  the  general  intent, 
that    his    heirs    shall    inherit   from    himJ^ 


erally  of  a  certain  person.  You  have  .that 
accompanied,  no  doubt,  with  a  particular  in- 
tention that  the  first  taker  shall  take  an 
estate  for  life;  but  in  order  to  give  effect 
not  to  a  technical  construction,  which  would 
limit  the  first  taker  to  a  life  estate,  but  to 
give  effect  to  the  general  intention  of  the 
testator,  and  to  make  the  estate  travel 
through  the  issue  generally,  as  the  testator 
intended  it  to  do,  you  apply  the  rule 
in  Shelley's  Case.  Otherwise,  if  you 
do  not  do  that,  the  consequence  is  that  the 
only  other  resource  which  you  have  is  to 
give  to  the  first  taker  in  the  series  of  issue 
an  estate  by  purchase,  in  which  case  it  will 
not  go  through  the  issue  generally,  but  only 
through  the  descendants  of  that  particular 
head  of  the  issue." 

w  Price  V.  Taylor,  28  Pa.  102,  70  Am.  Dec. 
105. 

In  Chipps  V.  Hall,  23  W.  Va.  604,  it  is 
said  that  **the  person  making  by  deed  or 
will  such  a  limitation  as  comes  within  the 
rule  in  Shelley's  Case  had  in  his  mind  two 
purposes  which  were  legally  in  conflict. 
One  was  to  give  to  the  ancestor  only  a  life 
estate,  and  the  other  was  to  limit  the  land 
to  his  heirs  as  such  collectively  and  in  in- 
definite succession.  It  was  held  that  these 
two  interests  could  not  stand  together  with- 
out producing  much  public  mischief.  Now 
when  these  two  intents  appeared  in  a  deed 
or  will,  under  the  rule  in  Shelley's  Case, 
the  second  intent,  to  limit  the  land  to  the 
heirs  in  indefinite  succession,  was  preferred, 
and  the  first  intent  to  give  the  ancestor  a 
life  estate  only,  no  matter  how  clearly  it 
was  expressed,  was  set  aside.  And  as  the 
only  means  of  effecting  this  second  intent, 
the  rule  in  Shelley's  Case  was  adopted ;  and 
the  ancestor  was  declared  to  have  a  fee  sim- 
ple estate,  or  an  estate  tail.  There  was 
generally  no  difficulty  in  ascertaining  the 
first  intent  of  the  grantor  or  testator.  It 
was  almost  always  clearly  expressed,  and 
in  all  the  cases  nearly  it  was  entirely  clear, 
that  the  ancestor  was  intended  to  have  a 
life  estate  only;  and  it  was  often,  when  the 
rule  in  Shelley's  Case  was  applied,  express- 
ly declared  that  the  ancestor  should  have  no 
more  than  a  life  estate.  But  under  the 
operation  of  this  rule  this  estate,  though  it 
was  expressly  declared  that  it  should  not  ex- 
ceed a  life  estate,  was  declared  by  the  courts 
to  be  a  fee  simple,  because  it  appeared  by 
the  deed  or  will  that  the  grantor  or  testator 
intended  that  the  estate,  on  his  death,  was 
to  go  to  his  heirs  collectively  and  in  in- 
definite succession.  But  this  second  intent 
very  often  did  not  appear  so  clearly  as  this 
first  intent;  and  whether  the  grantor  or 
testator  did  intend  that,  after  the  death  of 
the  life  tenant,  the  land  should  go  to  his 
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heirs  collectively  and  in  indefinite  succes- 
sion as  such,  or  whether  he  intended  it  to 
go  to  his  heir  apparent  or  to  his  children,  or 
to  some  other  particular  individuals  in  the 
eye  of  the  grantor  or  testator  when  he  made 
the  deed  or  will»  was  very  often  the  subject 
of  bitter  controversy." 

In  Den  ex  dem.  Pinkerton  ▼.  Laquear,  4 
N.  J.  L.  301,  Kirkpatrick,  Ch.  J.,  said :  ''Nor 
do  I  well  see  how  it  has  come  to  pass  that 
lawyers  have  so  much  puzzled  themselves 
about  the  reason  of  this  rule.  Both  parts- 
of  such  a  devise  cannot  take  effect  upon  a 
literal  construction.  If  the  first  .devisee 
take  an  estate  for  life  only,  his  heir,  as  such, 
can  take  nothing,  because  he  had  no  herit- 
able estate.  It  became  necessary,  therefore, 
so  to  construe  such  devise,  as  that  both 
parts  of  it  should  stand.  Either  the  devise 
for  life  must  be  taken  in  the  popular  and 
common  acceptation  of  such  terms,  and 
must  be  intended  to  mean  that  the  devisee 
should  have  power  over  the  estate  during 
his  life  only,  and  not  the  power  of  selling 
and  disposing  of  it  in  fee;  or  the  term 
"heirs"  must  be  taken  in  a  sense  different 
from  its  appropriate  meaning  and  limited 
signification  in  the  law.  And,  as  the  great 
interest  in  such  devises  is  the  inheritance, 
and  not  the  estate  of  the  immediate  devisee, 
it  is  easy  to  see  which  of  these  rules  of  con- 
struction would  be  most  likely,  on  a  general 
scale,  to  carry  into  effect  the  intention  of 
the  testator.  We  have  no  necessity,  there- 
fore, to  go  back  to  fcedal  times,  and  to  trace 
the  chivalrous  notions  of  our  ancestors, 
buried  in  the  ruins  of  a  thousand  years,  as 
has  been  said,  to  find  at  least  one  sufficient 
reason  for  this  rule;  a  reason,  too,  which 
ought  to  operate  equally  at  all  times,  and 
with  us  as  powerfully  as  it  did  with  them." 

wCook  V.  Councilman,  109  Md.  622,  72 
Atl.  404. 

The  rule  in  Shelley's  Case  operated  to  de- 
feat the  particular  intention  by  force  of  a 
general  rule  of  construction.  If  the  testator 
had  declared  that  his  children  should  have 
life  estates,  and  no  more,  such  language 
would  not  have  prevented  the  application  of 
the  rule  in  question,  and,  notwithstanding 
this  declaration,  thev  would  have  taken  fees. 
Warner  v.  Sprigg,  62  Md.  14. 

In  every  case  where  the  testator  creates 
an  estate  tail  by  words  of  this  description, 
unless  he  is  perifectly  cognizant  of  the  tech- 
nical rule  of  law,  he  does  not  intend  to  en- 
large the  life  estate  of  the  first  taker  to  an 
estate  tail,  but  the  rule  of  law,  notwith- 
standing, attaches  and  gives  the  first  taker 
an  estate  tail.  Doe  ex  dem.  Terry  v.  Collier, 
11  East,  377. 

The  rule  in  Shelly 's  Case  was  adopted  as 
a  rule  of  interpretation  to  give  effect  to  the 
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In  determining  whether  the  rule  is  ap- 
plicable, the  test  is  how  the  donees  in  re- 
mainder are  to  take.  If,  as  purchasers  un- 
der the  donor,  then  the  particular  estate 
is  limited  by  the  literal  words  of  the  deed, 
and  the  rule  in  Shelley's  Case  has  no  ap- 
plication. But  if  the  remaindermen  are  to 
take  as  heirs  to  the  donee  of  the  particular 


estate,  then  what  has  been  called  tfa«  bi- 
perior  intent,  as  declared  in  Shelley's  Ca^e, 
operates,  and  the  first  donee  takes  t  fee, 
whatever  words  may  be  used  in  dcaeribicg 
the  estate  given  to  him.7S 

When  it  is  said  that  the  mk  is  a  rale 
of  property,  overriding  the  puticalir  id- 
tention,  it  is  not  meant  that  the  testator's 


paramount  intent  of  the  testator.  The 
words  "heirs  of  the  body"  or  "heirs"  will 
yield  to  a  particular  intent,  that  the  estate 
shall  be  only  for  life,  and  that  may  be  from 
the  effect  of  the  superadded  words,  or  any 
expression  showing  the  particular  intent  of 
the  testator,  but  that  must  be  clearly  intel- 
ligible and  unequivocal.  Kennedy  v.  Ken- 
nedy, 29  N.  J.  L.  185. 

In  Hileman  v.  Bouslaugh,  13  Pa.  351,  53 
Am.  Dec.  474,  it  is  said  that  it  is  admitted 
that  the  rule  subverts  a  particular  inten- 
tion in  perhaps  every  instance,  but  that  it 
is  an  intention  which  the  law  cannot  indulge 
consistently  with  the  testator's  general  plan, 
and  which  is  necessarily  subordinate  to  it. 
It  is  an  intention  to  create  an  inalienable 
estate  tail  in  the  first  donee,  and  to  invert 
the  rule  of  interpretation,  by  making  the 
general  intention  subservient  to  the  par- 
ticular one.  A  donor  is  no  more  competent 
to  make  tenancy  for  life  a  source  of  in- 
heritable succession,  than  he  is  competent 
to  create  a  perpetuity  or  a  new  canon  of 
descent. 

A  particular  intent  must  yield  to  a  gen- 
eral intent,  when  necessary  to  preserve  the 
compatibility  of  the  estates  created,  and, 
says  the  court  in  Seybert  v.  Hibbert,  5  Pa. 
Super.  Ct.  537,  where  the  general  intention 
is  that  the  first  devisee  shall  be  the  root  of 
a  new  succession,  and  that  those  in  remain- 
der shall  take  as  his  heirs,  either  general 
or  lineal,  they  take  by  descent  from  him; 
consequently  the  estate  given  to  him  must 
be  a  fee,  since  nothing  but  an  inheritable 
estate  can  be  taken  by  descent.  A  life  es- 
tate in  the  first  taker  who  is  to  become  the 
root  of  a  new  succession  is  incompatible 
with  the  transmission  of  an  estate  of  in- 
heritance to  his  heirs.  His  estate,  there- 
fore, though  from  a  particular  intent  limit- 
ed in  terms  to  his  life,  is,  by  the  creation  of 
law,  enlarged  to  an  estate  of  inheritance,  in 
order  that  effect  may  be  given  to  the  general 
intent.  No  expression  of  intention,  however 
explicit  and  absolute,  can  hold  his  interest 
down  to  a  life  estate  when  the  further  in- 
tention appears  that  those  in  remainder 
shall  take  as  his  heirs. 

Where  there  is  a  particular  and  a  general 
intent,  the  particular  is  to  be  sacrificed  to 
the  general  intent.  Jesson  v.  Wright,  2 
Bligh,  1,  30  Eng.  Rul.  Cas.  714.  In  this 
case  it  is  said  there  is,  indeed,  no  reason 
why  judges  should  have  been  anxious  to 
set  up  a  general  intent  to  cut  down  the  par- 
ticular, when  the  end  of  such  decision  is  to 
give  power  to  the  person  having  the  first 
estate  according  to  the  general  and  para- 
mount intent  to  destroy  the  interest  both 
under  the  general  and  particular  intent  It 
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is  also  said  that  it  is  not  a  most  tocnnte 
expression  of  the  principle  of  deeision  "that 
the  general  intent  should  overrule  the  par- 
ticular." That  the  rule  is  that  techr.ieil 
words  shall  have  their  legal  effect,  unie^? 
from  subsequent  inconsistent  words  it  is 
very  clear  that  the  testator  meant  other- 
wise. 

7ft  Shapley  v.  Diehl,  203  Pa.  566,  53  itl 
374. 

"The  rule  is  not  a  means  to  discover  the 
intention  of  the  grantor  or  testator,  but  sup- 
posing the  intention  ascertained,  the  ruie 
controls  it,  giving  effect  to  the  general  and 
legal,  rather  than  to  the  more  psniculir 
and  prescribed  intent  The  party  makiDg 
such  a  limitation  has  in  his  mind  two  pur- 
poses, which  are  legally  in  conflict.  One  a 
to  give  the  ancestor  only  a  life  estste;  ta« 
other,  to  limit  the  land  to  his  heirs  colle( 
tively  and  in  indefinite  succession.  Turn 
two  intents  cannot  stand  together,  withcut 
more  or  less  of  general  mischief  to  the  pub- 
lic welfare;  and  the  rule  prevails,  simplTto 
subordinate  the  particular  and  apparently 
less  important  design  of  limiting  the  an* 
cestor's  interest  to  a  life  estate,  to  the  more 
comprehensive,  and  probably  the  preferred, 
purpose  of  transmitting  the  inheritaDce  ic 
the  manner  indicated,  if  this  double  intent 
appears,  the  rule  must  prevail;  but  if  it 
can  be  plainly  collected  from  the  will,  that 
the  testator  used  the  word  HieirB,*  u  k  de- 
scripiio  peraonarum,  then  the  rule  in  Shel- 
ley's Case  is  not  applicable.  The  word 
'heirs,*  or  'heirs  of  the  body,'  must  be  nsed 
in  its  technical  sense,  as  importing  a  eias 
of  persons  to  take  indefinitely  in  sncce^ 
sion.  Hence,  if  it  appears  that  the  words 
were  not  employed  in  this  sense,  but  inarcu- 
rately,  as  designating  particular  individ- 
uals only,  the  rule  in  Shelley's  Case  would 
not  be  applicable;  but  the  persons  who,  at 
the  time  of  the  limitation,*  were  the  an«5- 
tor's  heirs  apparent  or  presumptive,  wouji 
take  a  vested  remainder."  Minor,  Inst  S95: 
Leathers  v.  Gray,  96  N.  C.  548,  2  S,  E.  45i 

But  on  a  rehearing  in  Leathers  t.  Gray, 
101  N.  C.  162,  9  Am.  St  Rep.  30,  7  S.  R 
657,  the  court  said  that  although  the  inten 
tion  of  the  testator  may  have  been  such  ai 
the  court  declared  it  to  be,  he  had  failed  to 
express  his  purpose  consistently  with  a  set- 
tled rule  of  law  which  it  was  the  court* 
duty  to  uphold  and  enforce.  "When  a  tf?- 
tator  employs  words  and  phrases  to  expn<* 
his  intention  in  the  disposition  of  his  prop- 
erty by  will  that  have  a  well-known  lepl  or 
technical  meaning,"  continued  the  covii, 
"he  must  be  deemed  to  have  used  them  » 
such  sense  in  defining  and  limiting  the  es* 
tate  dispMed  of,  unless  be  shall  in  fooie  ip- 
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real  intention  as  to  the  disposition  of  his 
property  will  be  disregarded  if  he  makes 
that  intention  plain.76 

But  when  the  intention  has  been  ascer- 
tained, it  has  been  said  that  the  rule  con- 
trols the  intention  so  far  as  it  is  repugnant 
to  public  policy.'^ 

But  by  public  policy  is  meant  that  what 
we  understand  to  be  a  fee  cannot  be  ere- 
ited  without  giving  him  in  whom  it  vests 
:he  power  to  alienate  it.  It  is  better  for 
the  community  that  a  testator's  real  inten- 
ion  should  be  occasionally  defeated,  than 
:hat  there  should  be  increased  uncertainty 
n  the  construction  of  instruments.?*  This 
s  equally  true  in  respect  to  the  rule  ap- 
)lied  in  Shelley's  Case,  or  the  rule  sub- 
;tituted  for  it  by  modern  statutes. 

%  ituanUty  of  estate  given  first  taker, 

1,  In  general. 

Since  effect  cannot  be  given  to  both  the 


general  and  particular  intentions,  and  the 
rule  in  Shelley's  Case  is  supposed  to  give 
effect  to  tlie  paramount  intention,  that  the 
estate  shall  descend  to  the  whole  line  of 
the  life  tenant's  heirs  in  succession  from 
generation  to  generation,  it  follows  that,  no 
matter  how  strongly  a  grantor  or  devisor 
may  have  indicated  his  particular  intention, 
that  the  estate  shall  go  to  the  first  taker 
for  life  only,  it  can  have  no  effect  upon  the 
operation  of  the  rule;  for  to  give  effect  to 
this  intention  would  be  to  destroy  the  para- 
mount  intention,  and  to  give  the  remainder 
to  a  new  stock,  from  which  the  estate  would 
thenceforth  descend.  Directions  that  the 
first  taker  shall  have  power  of  jointuring, 
that  the  ancestor  shall  have  the  power  to 
sell  the  property,  and  other  expressions 
and  provisions  indicating  that  it  was  the 
grantor's  or  devisor's  intent  that  the  first 
taker  have  only  a  life  estate,  manifestly, 
then,  cannot  hinder  the  operation  of  the 
rule.79  The  inference  of  intention,  from 
the  fact  that  estates  for  life  only  are  given 


)ropriate  way,  to  some  extent  to  be  seen  in 
be  will,  have  qualified  or  used  them  in  a 
liferent  sense.  And  so,  also,  if  the  use  of 
aid  words  bring  his  intention  so  expressed 
rithin  a  settled  rule  of  law,  the  latter  must 
Prevail,  although  the  effect  may  be  to  dis- 
appoint the  real  intention  of  the  testator. 
Hherwise,  technical  words  would  have  no 
crtain  meaning  or  effect,  and  the  rule  of 
aw  would  be  subverted  in  order  to 
tTectuate  the  real  intention  of  the  testator 
mezpressed,  or  imperfectly  expressed.  It  is 
aid,  however,  that  the  real  intention  of  the 
estator  must  have  effect;  and  so  it  must; 
*ut  the  real  intention  recognized  and  en- 
oreed  by  the  law  is  that  expressed  in  the 
rill,  and  this  is  to  be  ascertained  by  a  legal 
Qterpretation  of  the  language  employed  to 
ipreas  it" 

In  Smith  ▼.  Collins,  00  Ga.  411,  17  S.  E. 
013,  the  court  says:  "The  rule  does,  how- 
ver,  defeat  incidentally  the  intention  of 
imiting  the  first  freehold  estate  to  the  life 
i  the  freeholder,  for  that  intention  is  in- 
onsistent  with  the  transmission  of  the  es- 
ate  to  his  heirs  as  such.  Both  intentions, 
be  first  that  the  freeholder  shall  have  an 
state  not  of  inheritance,  and  the  second 
bat  his  heirs  shall  succeed  to  it  as  heirs, 
umot  be  executed.  The  law  as  embodied  in 
be  rule  we  are  discussing  determines  that 
be  latter  intention  shall  be  preferred ;  from 
henoe  it  results  that  the  former  must  be 
acrificed.* 

^In  Settle  t.  Settle,  10  Humph.  474,  the 
ourt  said:  ''It  is  also  said  in  some  of  the 
ases  that  it  is  a  rule  of  property,  and  not 
f  intention,  and  that  it  will  take  effect  in 

ease,  proper  for  its  application,  against 
be  apparent  intention  of  the  deed  or  will, 
"his  apparent  intention  is  not  to  be  taken 
1  aid  of  the  rule  when  it  would  not  other- 
rise  apply.  But  when  it  is  said  to  be  a  rule 
f  property,  and  not  of  intention,  we  do  not 
»L.R.A.(N.S.) 


understand  that  the  intention  is  to  be  whol- 
ly disregarded.  If  an  estate  be  granted  to 
A  for  life,  remainder  to  his  heirs,  the  rule 
applies,  and,  giving  the  legal  effect  and 
meaning  to  the  terms  employed,  the  rule  is 
consistent  with  the  intention,  and  carries  it 
into  full  effect.  The  use  of  the  legal  and 
appropriate  terms  of  limitation  necessarily 
implies  that  it  was  intended  that  they  have 
their  legal  technical  effect.  It  may  be  called 
the  legal  constructive  intention.  For  in- 
stance, the  word  'heirs'  implies  that  it  was 
the  intention  that  those  in  remainder  shall 
take  as  heirs  at  the  death  of  the  tenant  for 
life,  and,  if  so,  they  must  take  by  inherit- 
ance. It  is  true  that  the  intention  which 
the  law  infers  from  the  use  of  its  proper 
terms  of  limitations  is  often,  in  cases  under 
this  rule,  in  opposition  to  the  apparent  in- 
tention of  the  deed  or  will.  And  in  such 
case  the  question  is  whether  the  technical 
or  legal  intention  inferred  from  the  use  of 
technical  terms,  or  the  apparent  intention, 
shall  prevail.  The  rule  is  properly  applica- 
ble to  real  estate,  because  the  words  of 
limitation  to  which  it  applies  relate  to  the 
realty,  and  not  to  the  personalty.  And 
yet  by  analogy  where  the  words  of  limita- 
tion used  would  raise  an  estate  tail  in  real 
estate,  they  will  give  the  absolute  property 
in  personal  estate." 
TT.Chipps  V.  Hall,  23  W.  Va.  604. 

78  Re  Keane  [1903]Ir.  Ch.  215. 

79  In  commenting  on  Perrin  y.  Blake,  6 
Greenleaf's  Cruise,  Real  Prop.  392,  the  au- 
thor says:  "It  is  observable  that  in  the 
several  cases  in  which  the  question  has 
arisen  whether  the  rule  in  Shelley's  Case 
should  be  applied  to  the  construction  of  a 
will,  the  objection  to  its  application  has 
always  been  founded  on  the  obvious  inten- 
tion of  the  testator,  to  give  the  first  de- 
visee no  more  than  an  estate  for  life,  with- 
out considering  that  in  all  those  cases  the 
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to  the  firat  takers,  amounts  to  nothing.^  |  Where  the  word  "heirs"  is  used  in  its  teeh- 


testator  devises  the  remainder  expectant 
on  the  determination  of  the  first  estate,  to 
the  heirs  general  or  special,  or  to  the  issue 
of  the  first  devisee;  and  that  it  is  as  neces- 
sary to  ascertain  his  intention  in  the  sec- 
ond, as  in  the  first,  devise.  There  can  be 
no  doubt  but  that,  where  a  common  person 
devises  his  estate  to  A  for  life,  with  a 
remainder  to  his  heirs  general  or  special 
or  issue,  he  does  not  mean  to  give  A  any 
greater  estate  than  for  his  life;  and  as  to 
the  addition  of  negative  words,  or  a  devise 
to  trustees  to  preserve  contingent  remain- 
ders, they  can  add  nothing  to  the  clearness 
of  the  first  words.  The  whole  difficulty 
therefore  lies  in  ascertaining  the  intention 
of  the  testator  in  the  second  devise." 

The  rule  is  hardly  ever  applied  without 
defeating  the  testator's  intention.  The  tes- 
tator may  say  that  the  first  taker  is  to 
take  for  life.  He  might  add  the  words 
*'and  no  longer."  He  might  say  that  his 
heirs  are  to  take,  but  the  rule,  which  is 
not  a  rule  of  construction  merelv,  but  a 
rule  of  law,  will  not  permit  the  heirs  to 
take  by  purchase,  and  will  hold  the  first 
taker  tenant  in  tail.    Re  Keane,  supra. 

It  matters  not  how  distinctly,  in  point  of 
intention,  it  may  appear  that  the  grantor 
meant  that  the  first  taker  should  have 
a  life  estate  only;  if  it  further  appear 
that  by  the  use  of  the  terms  "heirs  of  the 
body,  issue,  sons,  children,"  etc.,  he  meant 
the  descendants  of  the  first  taker  should 
take,  in  their  character  of  heirs,  a  descend- 
ible estate  of  inheritance,  exhausting  the 
lineal  stock  of  the  first  taker,  such  pur- 
pose, by  operation  of  the  rule,  vests  the 
first  taker  with  the  inheritance.  Polk  v. 
Faris,  9  Yerg.  209,  30  Am.  Dec.  400. 

Another  rule  in  the  construction  of  wills 
is  that  neither  an  intent  manifested  by  the 
testator  to  give  only  an  estate  for  life, 
nor  the  interposition  of  trustees  to  preserve 
contingent  remainders,  nor  mere  words  of 
condition  describing  the  order  of  succession 
in  which  the  devises  are  to  take  place, 
nor  the  introduction  of  powers  of  jointur- 
ing or  of  liberty  to  commit  waste,  are  of 
themselves  sufiicient  to  vary  the  technical 
sense  of  the  words  used.  Poole  v.  Poole,  2 
Bos.  &  P.  620. 

No  words,  however  positive,  negativing 
the  continuance  of  the  ancestor's  estate 
beyond  the  period  of  its  primary  express 
limitation,  will  exclude  the  rule,  and  in 
like  manner  a  declaration  that  the  heirs 
shall  take  as  purchasers  is  equally  inoper- 
ative.    Re  Romanes,  8  Ont.  Pr.  Rep.  323. 

In  determining  whether  the  ruin  applies 
to  a  given  case,  its  application  does  not 
turn  upon  the  quantity  of  the  estate  in- 
tended to  be  given  to  the  ancestor,  but  iipqn 
the  nature  of  the  estate  intended  to  be 
given  to  the  heirs.  Deemer  v.  Kesstnger, 
206  111.  57,  69  N.  E.  28:  Miller  v.  Mowers, 
227  111.  392,  81  N.  E.  420. 

The     rule    must    control     even     though 
against  testator's  manifest  intention.    Lord 
v.  Comstock,  240  111.  492,  88  N.  E.  1012. 
29  L.R.A.(^.S.) 


That  the  intention  was  to  create  an  es- 
tate for  life  in  the  first  taker  will  not  pre 
vent  him  from  taking  an  estate  taiL  Good- 
right  ez  dem.  Lisle  y.  Pullin,  2  Strange, 
731. 

MO'Keefe  ▼.  Jones,  13  Vea.  Jr.  413; 
Hinson  v.  Pickett,  1  Hill,  Eq.  35. 

A  grant  is  not  taken  out  of  the  operation 
of  the  rule,  because  of  the  intention  of  tbe 
grantor  that  the  first  taker  shall  bavf 
only  a  life  estate.  Auman  t.  Auman,  21 
Pa.  343. 

In  construing  a  devise  which  aasnmefl  to 
give  a  life  estate  to  the  ancestor  and  the 
remainder  in  fee  to  the  heirs  at  law  of 
such  ancestor, ^he  language  of  the  will  in 
giving  the  lif«.  estate,  and  other  parts  of 
the  will  showing,  in  connection  with  that 
language,  that  the  intention  was  only  to 
give  a  life  estate,  does  not  controL  Car- 
penter V.  Van  Olinder,  127  111.  42,  2  LB.A. 
455,  11  Am.  St.  Rep.  92,  19  N.  E.  868. 

No  principle  of  law  is  better  established 
than  that  which  provides  that,  although 
the  testator  did  intend  the  first  taker  t» 
have  but  a  life  estate,  yet  if  the  technical 
words  are  used,  that  intention,  be  it  ^rer 
so  clearly  expressed,  will  be  defeated  and 
the  first  devisee  allowed  to  take  the  whoW 
estate.  Silva  v.  Hopkinson,  15S  111.  3^0, 
41  N.  E.  1013. 

No  presumed  Intention  arising  from  tV 
circumstance  of  the  estate  being  Yimiw: 
in  the  first  instance  for  life  will  be  ]>er 
mitted  to  control  the  operation  of  i^r 
words  "heirs  or  heirs  of  the  body*'  as 
words  of  limitation.  Home  v.  Lyeth,  4 
Harr.  &  J.  431. 

The  principle  seems  to  be  clearly  settlt^l 
that  although  a  testator  may  evidently  h^^^ 
intended  to  give  only  a  life  estate  to  b^^ 
first  devisee,  yet  if  it  also  clearly  apfx^ar* 
that  he  intended  a  remainder,  either  in  it^ 
or  in  tail,  should  at  all  events  go  to  t^^ 
heirs,  sons,  or  children  of  the  tenant  f '  r 
life,  his  particular  intention  will  give  wa> 
to  that  which  is  more  general,  and  the  e^ 
tate  under  the  devise  shall  be  held  accord- 
ingly.    Bowers  v.  Porter,  4  Pick.  198. 

In  Crockett  v.  Robinson,  46  N.  H.  454, 
it  is  said  that  in  determining  whether  the- 
rule  in  Shelley's  Case  shall  apply,  it  is 
not  material  to  inquire  what  the  intentjor 
of  the  testator  was  as  to  the  quantity  of 
estate  that  should  vest  in  the  first  taker. 
If  the  limitation  were  to  A  for  life,  remair.- 
der  to  his  heirs  in  fee  simple,  without  other 
qualif\'ing  words,  the  actual  intentj'»r 
would  undoubtedly  be  that  A  should  take  ar 
estate  for  life  only,  and  have  no  power  to 
dispose  of  the  remainder  in  fee,  and  nee^ 
tive  words  that  A  should  take  for  life  onij 
would  add  nothing  to  the  clearness  of  tfc*^ 
first  words.  The  material  inquiry  is.  What 
is  taken  under  the  second  devise?  If  those 
should  take  under  the  second  devise  the  es- 
tate that  they  would  take  as  heirs  or  heirs 
of  his  body,  the  rule  applies-  However 
clear  the  intention  may  be  to  create  an 
estate  in  A  for  life,  remainder  to  his  hein. 
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nica]  sense   in  connection  with   remainder, 
the  rule  is  bound  to  apply.>l 

Although  the  testator  may  have  intended 
to  give  to  the  first  taker  only  a  life  es- 
tate, the  law  will  not  treat  that  as  an  es- 
tate for  life  which  is  essentially  an  estate 
of  inheritance,  nor  permit  anyone  to  take 


in  the  character  of  heir,  unless  he  takes 
also  in  the  quality  of  heir.  It  does  not 
stand  in  the  interest  of  the  state  that  land 
BO  devised  shall  be  tied  up  from  alienation 
during  the  life  of  the  first  taker  and  the  mi- 
nority of  his  heirs.M 


so  that  the  estate  shall  go  to  those  per- 
sons who  are  the  heirs  of  A,  and  descend 
to  his  heritable  blood  in  line  of  descent, 
the  policy  of  the  la%v  which  established  the 
rule  in  Shelley's  Case  did  not  allow  such  a 
limitation.  By  that  rule  no  person  was  per- 
mitted to  raise  in  another  an  estate  of  in- 
heritance, and  at  the  same  time  make  the 
heirs  of  that  person  purchasers. 

That  the  apparent  intention  of  a  tes- 
tator was  to  give  the  first  taker  but  a 
life  estate  does  not  matter.  The  answer  to 
this  has  always  been  that  the  intention 
was  contrary  to  law,  and  was  governed  by 
the  rule;  and  that  when  the  testator  de- 
vises the  legal  estate  he  takes  upon  himself 
to  order  the  limitation,  and  the  rules  of  law 
will  control  him.  Haverstick  v.  Duffen- 
burgh,  2  Edm.  Sel.  Cas.  463. 

So  imperative  are  its  requirements  when 
it  is  applicable,  that  it  will  control  the  oper- 
ation of  the  grant  and  vest  the  whole  es- 
tate in  the  ancestor,  though  the  instrument 
declares  he  shall  have  only  a  life  estate. 
Thomas  v.  Higgins,  47  Md.  439.  To  the 
same  effect  Grimes  v.  Shirk,  169  Pa.  74, 
32  Atl.  113. 
•1  Jones  V.  Bower,  20  Pa.  Co.  Ct.  95. 
The  intention  of  a  grantor  to  vest  a 
life  estate  in  the  first  Uiker,  remainder  in 
fee  to  his  children,  may  go  for  naught  if 
the  deed  brings  the  devise  within  the  rule 
in  Shellev's  Case.  Griswold  v.  Hicks,  132 
III.  494,  22  Am.  St.  Rep.  549,  24  N.  £.  63. 

As  the  rule  applied  expre|]»ly  to  the  case 
of  a  gift  to  the  first  donee,  being  a  free- 
hold, that  is,  an  estate  for  life,  the  inten- 
tion that  he  shall  have  but  an  estate  for 
life,  i^ry  strongly  expressed,  has  not  been 
deemed  sufiScient  in  itself  to  repel  the 
application  of  the  rule,  if  the  gift  in  re- 
tnainder  be  to  hitt  heirs,  general  or  special, 
without  further  qualification.  Stephenson 
r.  Hagan,  15  B.  Mon.  282. 

That  the  property  is  given  to  the  first 
taker,  "to  be  used  by  him  while  he  lives," 
Kill  not  prevent  the  application  of  the  rule. 
King  V.  Beck,  12  Ohio,  390. 

In  Lytle  v.  Beveridge,  68  N.  Y.  592,  the 
mart  said:  "By  the  rule  an  estate  for  life 
is  raised  by  implication  to  an  estate  of  in- 
tieritance,  and  either  an  estate  tail  or  in 
Tee  simple,  depending  upon  the  words  of 
mccession  used  in  the  deed  or  will,  is 
nade  to  vest  in  the  first  taker.  It  was  not 
U  first  supposed  that  an  express  estate 
for  life  could  be  thus  enlarged,  on  the! 
^ound  that  implication  could  only  be  ad- 
nitted  in  the  absence  of,  but  not  in  con- 
tradiction to,  an  express  limitation;  but 
t  was  soon  held  otherwise,  and  an  es- 
ate  tail  raised  in  the  first  taker  by  im- 
)Iication,  upon  a  devise  expressly  for  life. 
»L.p.A.(N.8.) 


But  this  was  in  cases  where  the  intention  of 
the  testator  was  manifest  that  the  estate 
should  not  go  over  until  the  whole  line  of 
his  issue  was  extinct,  thus  basing  the  rule 
upon  the  supposed  intent  ef  the  testator. 
.  .  .  So  far  as  the  rule  confers  upon  the 
tenant  for  life  or  first  taker  the  power  to 
disappoint  the  successor,  either  by  alienat- 
ing the  fee  or  barring  the  entail,  it  neces- 
sarily, in  a  great  majority  of  cases,  defeats 
the  intention  of  the  testator.  In  the  cases 
in  which  the  question  has  arisen,  the  tes- 
tator has  not  intended  that  the  tenant  for 
life,  to  whose  heirs  or  the  heirs  of  whose 
body*  the  remainder  is  limited,  should  have 
power  to  defeat  the  succession  to  them  by 
an  alienation  to  their  prejudice." 

In  James's  Claim,  1  Dall.  47,  1  L.  ed. 
31,  in  holding  that  where  a  devise  was  to 
one  "during  the  time  of  his  natural  life, 
and  if  he  leaves  lawful  issue  then  to  such 
issue,  but  in  case  of  his  dying  without 
issue,  or  they  dying  under  twenty-one 
years,*'  over,  the  first  devisee  took  an 
estate  tail,  the  court  said  that  probably 
no  more  than  estate  for  life  was  intended, 
but  that  the  law  supervened  that  intention. 
There  was  a  second  intention  manifest  in 
the  will  which  was  to  be  carried  into  exe- 
cution ;  that  was,  that  the  issue  should  take 
in  succession,  which  they  could  not  do 
without  a  previous  estate  of  inheritance  in 
the  father. 

The  fact  that  a  testator  gave  only  a  life 
estate  to  the  first  taker  will  not  affect  the 
operation  of  the  rule.  The  court  says  that 
the  rule  is  an  absolute  and  peremptory 
obligation,  and  enlarges  the  life  estate,  not- 
withstanding the  intention,  into  an  estate 
of  inheritance,  and  clothes  the  tenant  for 
life  with  the  power  of  defeating  the  right 
of  those  to  whom  the  estate  is  limited  by 
fine  and  recovery  or  by  feoffment.  Buist  v. 
Dawes,  4  Strobh.    Eq.  37. 

The  fact  that  the  limitation  to  the  first 
takers  is  "during  their  natural  lives,  and 
no  longer,"  does  not  prevent  the  rule  from 
operating.  The  court  said  that  this  was 
no  more  than  to  show  that  the  testator 
meant  to  confer  an  estate  foi^  life,  and  that 
it  was  to  this  class  of  cases  that  the  rule 
in  Shelley's  Case  applied.  Moore  v.  Brooks, 
12  Gratt.  135. 

•«  Steacy  v.  Rice,  27  Pa.  76,  67  Am.  Dec. 
447. 

In  Jones  ▼.  Morgan,  1  Bro.  Ch.  206, 
Lord  Thurlow  said  that  he  thought  the 
argument  immaterial  that  the  testator 
meant  the  first  estate  to  be  an  estate  for 
life,  but  took  it  that  in  all  cases  the  testator 
did  mean  so,  but  rested  his  judgment  upon 
what  the  testator  meant  afterwards.  If 
the  testator  meant  that  every  other  person 
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The  words  "without  impeachment  of 
waste"  make  no  difference.** 

In  a  number  of  cases,  some  of  which  are 
to  be  found  in  other  subdivisions  of  this 
note,  an  attempt  was  evidently  made  by 
the  author  of  the  instrument  to  avoid  the 
rule  by  the  use  of  the  word  "lend"  in  con- 
veying the  estate  to  the  first  taker.  This, 
of  course,  would  not  be  of  any  help  in  es- 
caping the   operation  of  the  rule.*^     Nor 


will  the  interposition  of  trustees  to  sup- 
port contingent  remainders  stand  in  the 
way  of  applying  the  rule,**  sinee  such  dire^ 
tions  merely  indicate  an  intention  that  the 
first  taker  have  a  life  estate. 

A  few  cases  seem  to  hold  that  the  inten- 
tion, meaning  the  particular  intention,  that 
the  first  taker  shall  take  a  life  estate  only, 
shall  control.**    But  this  is  an  evident  eon- 


who  should  be  heir  should  take,  the  law 
would  not  suflfef  him  to  give,  or  the  heir  to 
take,  as  purchaser. 

**  Tunis  V.  Passmore,  32  U.  G.  Q.  B. 
419. 

*4The  fact  that  a  testator  makes  use  of 
the  word  "lend"  instead  of  "gift"  in  a 
bequest  to  the  life  tenant  does  not  show 
that  no  gift  was  intended.  Pournell  v. 
Harris,  29  Ga.  736. 

Where  the  devise  was  as  follows:  "I 
lend  to  my  daughter  Sarah  during  her 
natural  life,  and  at  her  decease  to  be  equal- 
ly divided  between  the  heirs  of  her  body, 
the  following  land,"  it  was  held  that  the 
fact  that  the  testator  used  the  word  "lend" 
in  creating  the  first  estate  did  not  prevent 
the  application  of  the  rule  in  Shelley's 
Case.  Holt  v.  Pickett,  111  Ala.  362,  20  So. 
432. 

In  a  bequest  of  personal  property,  "I 
lend  to  my  daughter,"  etc.,  during  her  life, 
and  then  to  the  heirs  of  her  body,  the  word 
"lend"  was  held  to  have  been  used  as  syn- 
onymous with  give.  Hinson  v.  Pickett,  1 
Hill,  £q.  36. 

That  the  word  "lend"  is  used  in  the 
devise  of  an  estate  to  the  first  taker  will 
not  take  the  case  out  of  the  operation  of  the 
rule.  Ibid.  The  court  said  that  the  term 
"lend"  when  used  in  a  bequest  is  gener- 
ally equivalent  to  "give;"  in  some  special 
cases  it  had  its  appropriate  meaning;  that 
in  such  cases  there  was  something  which 
showed  that  the  testator  did  not  intend  the 
legal  estate  to  pass  to  the  legatee. 

Other  cases  will  be  found  under  other 
subdivisions  of  the  note  in  which  the  word 
"lend"  was  used  in  conveying  the  estate  to 
the  first  taker,  but  no  point  is  made  of  that 
fact  in  the  decisions. 

**  Where  the  devise  was  to  a  grandson 
for  life,  remainder  to  A  and  B,  and  their 
heirs,  to  support  contingent  remainders 
during  the  life  of  the  grandson,  remainder 
to  the  heirs  of  the  body  of  the  grandson 
lawfully  begotten,  it  was  held  that  the 
testator's  intent  to  give  an  estate  for  life 
to  the  grandson  by  placing  trustees  to  take 
advantage  of  the  forfeitures  which  could 
only  be  in  case  he  was  tenant  for  life 
would  not  prevent  the  operation  of  the 
rule.     Colson  v.  Colson,  2  Atk.  247. 

In  Papillon  v.  Voice,  2  P.  Wms.  471,  a 
devise  of  lands  to  B  for  life,  remainder  to 
the  heirs  of  his  body,  though  the  life 
estate  was  expressed  to  be  without  waste, 
and  there  was  a  remainder  to  trustees  to 
support  contingent  remainders,  was  held 
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to  create  a  vested  estate  tail  in  B.  Th^ 
court  said  that  the  breaking  into  the  ni^e 
would  occasion  the  utmost  uncertainty. 

In  Welply  v.  Raycroft,  15  Week.  Rep. 
213,  the  testator  devised  his  estate  to  tru» 
tees  upon  trust  to  preserve  contingent  re- 
mainders therein  limited,  and  then  to  IIk* 
issue  of  A  for  life,  and  the  heirs  of  hi§ 
body  lawfully  be^tten,  remainders  over. 
It  was  held  that  in  spite  of  the  provisloD 
to  preserve  contingent  remainders,  the  re- 
mainder immediately  executed  in  the  ances- 
tor. 

Many  other  cases  will  be  found  under 
other  subdivisions  of  the  note,  in  which  it 
is  assumed  that  the  fact  that  trustees  ar^' 
interposed  to  preserve  contingent  remain- 
ders will  not  affect  the  operation  of  the  ru>. 

**  In  Frank  v.  Frank,  1  Monaghan  { Ta.  i 
347,  17  Atl.  11,  it  was  said  that  the  rule 
does  not  operate  where  the  manifest  in- 
tention of  the  testator  was  to  gi^e  the  first 
taker  only  an  estate  for  life. 

It  seems  always  to  have  been  held  in 
England  that  where  the  language  of  thr' 
instrument  manifests  a  clear  intention  i'* 
have  the  estate  pass  to  the  heirs,  and  t>^ 
have  the  ancestor  take  only  a  life  estate, 
it  should  be  allowed  to  have  that  oprr- 
ation,  certainly  where  this  is  unquestion- 
ably so  expressed.  Smith  ▼.  Hastings,  ^ 
Vt.  240.  3 

The  rule  in  Shelley's  Case  is  not  an  ii:- 
fiexible  rule  of  law,  no  matter  what  tha 
intention  of  the  testator  may  have  ber-n. 
at  least  in  testamentary  cases.  Chelton  v. 
Henderson,  9  Gill,  432.  The  court  said 
that  it  was  established  in  England  as  i 
convenient  and  necessary  rule  of  oonstrue- 
tion  by  which  the  intention  was  to  be 
effectuated,  not  defeated.  It  was  not  there 
an  imperious  rule  of  law  which  must  con- 
trol the  operation  of  the  will,  no  matter  bow 
clearly  a  contrary  intention  might  be  ex- 
pressed upon  its  face;  but  it  was  a  rule  of 
construction,  which  must  prevail,  excey'C 
in  cases  where  a  contrary  intention  satis- 
factorily appears  by  the  will  itself. 

In  Tongue  v.  Nutwell,  13  Md.  415,  in 
commenting  on  the  last-mentioned  ca«e  it 
is  said:  "Nor  do  we  understand  the  de- 
cision in  Chelton  v.  Henderson,  supra,  as 
designed  to  exclude  the  operation  of  that 
rule  in  the  interpretation  of  a  will,  to  any 
greater  extent  than  to  hold  that  where  the 
intention  of  the  testator  to  create  no  larger 
estate  in  the  first  devisee  than  for  life  ii 
clearly  expressed  by  the  will,  such  inten- 
tion must  prevail." 

As  to  the  point  discussed  under  this 
subdivision,  see  also  Ward  ▼.  Ton*  and 
Bails  y.  Davis. 
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fasicD  of  the  rule  that  the  intention  as  to 
the  aeiue  in  which  certain  words  of  limi- 
tation have  been  used  must  control.  See 
infra,  XIL  d.  As  the  authorities  amply 
thow  the  ''intention"  to  use  technical  words 
in  their  technical  sense  having  been  deter- 
mined, the  rule  will  operate,  no  matter  how 
clearly  the  intention  that  the  first  taker 
have  only  an  estate  for  life  be  expressed. 

2.  Illustrative  cases. 

Where  a  testator  devised  pr9perty  to  the 
heirs  males  of  the  testator's  brother  N.'b 
ions,  and  to  any  of  their  heirs  males,  dur- 
ing their  lives,  of  which  none  of  them  were 
tenants  any  longer,  and  providing  that  it 
should  not  be  in  their  power  to  sell,  dis- 
pose, or  make  away  with  any  part  of  it, 
ind  in  case  they  all  died  without  issue, 
then  to  the  testator's  next  of  kin,  and  a 
schedule  annexed  to  the  will  and  made  a 
)art  of  it  expressly  gave  an  estate  to  the 
{ons  of  the  testator's  brother  N.,  it  was  held 


that  this  was  an  estate  for  life  by  implica- 
tion in  a  son. of  N.,  which  united  with  the 
estate  expressly  given  to  his  heirs  males, 
making  an  estate  in  tail  male.  It  was  said 
by  Mr.  Fearne  in  his  work  on  Remainders, 
p.  174,  that  it  was  to  be  observed  that  the 
testator's  express  restriction  of  the  power 
of  alienation,  even  aided  by  the  words  of 
limitation  superadded  to  'Hieirs  males"  of  his 
brother's  sons,  etc.,  was  not  allowed  to 
repel  the  operation  of  the  rule.>7 

And  where  the  devise  was  to  one  for 
life,  and  after  his  death  to  the  "heirs 
males"  of  his  body  lawfully  to  be  begot- 
ten, and  "his"  heirs  forever,  the  will  pro- 
viding that  if  the  devisee  should  happen  to 
die  without  such  ''heir  male,"  the  prop- 
erty should  go  over,  the  fact  that  the  testa- 
tor intended  the  devisee  to  take  only  an 
estate  for  life  was  held  not  to  be  sufficient 
to  take  the  case  out  of  the  operation  of  the 
rule,  so  as  to  give  the  first  taker  only  a 
life  estate.^ 

That  the  testator  in  a  devise  to  his  son 


•'Hayea  ex  dem.  Foorde  v.  Foorde,  2  W. 
».  698. 

In  Douglas  v.  Gongreve,  1  Beav.  59,  where 
he  devise  was  to  a  woman  for  life,  for  her 
ndependent  use  and  benefit,  followed  by  a 
irect  devise  after  her  death  to  her  husband 
Df  his  life,  with  remainder  to  the  use  of 
he  heirs  of  her  body  in  tail,  with  remain- 
ers  over,  the  will  containing  a  declaratjpn 
hat  all  these  limitations  were  intended  to 
e  in  strict  settlement,  with  remainder  to 
sstator's  own  right  heirs  forever,  it  was 
eld  that  the  fact  that  the  gift  was  express- 
r  for  life,  and  the  fact  that  the  limitation 
>  the  heirs  of  her  body  was  "in  tail,"  did 
ot  prevent  the  rule  in  Shelley's  Case  from 
pplying;  and  it  was  declared  that  the  de- 
isee  was  entitled  to  an  estate  tail. 
In  Poole  ▼.  Poole,  2  Bos.  &  P.  620,  there 
as  a  devise  to  testator's  first  son  by  his 
ife  begotten  or  to  be  begotten,  for  life, 
mainder  to  trustees  to  preserve  contin- 
ent remainders,  remainder  to  the  several 
irs  male  of  such  first  son  lawfully  issu- 
g,  so  as  the  elder  of  such  sons  and  the 
lira  male  of  his  body  should  always  be 
eferred  and  take  before  the  younger  and 
e  heirs  male  of  his  body;  remainder  to 
e  testator's  second,  third,  fourth,  and  all 
id  every  other  son  and  sons,  for  their  sev- 
al  and  respective  lives,  remainder  to  trus- 
ts U>  preserve  contingent  remainders,  etc., 
mainder  to  the  several  heirs  male  of  their 
reral  and  respective  bodies  lawfully  issu- 
^,  BO  as  the  elder  of  such  sons  and  the 
irs  male  of  his  body  should  always  be 
eferred  and  take  before  the  younger  of  the 
ne  Bons  and  the  heirs  male  of  his  and 
sir  body  and  bodies;  remainder  to  the  tes- 
tor'a  first  and  other  daughters  for  their 
es,  remainder  to  trustee  to  preserve  con- 
igent  remainders,  etc.,  remainder  to  the 
reral  heirs  male  of  their  several  and  re- 
Mstive  bodies  lawfully  issuing,  so  as  the 
L.R.A-(N.8.) 


elder  of  such  daughters  and  the  heirs  male 
of  her  body  should  always  be  preferred  and 
take  before  the  younger  of  the  same  daugh- 
ters and  the  heirs  male  of  their  body  and 
bodies,  it  was  held  that  the  first  son  of  the 
testator  took  an  estate  tail. 

In  Shaw  v.  Way,  8  Mod.  253,  there  was  a 
devise  in  trust  for  the  testator's  two  sisters, 
e<^ually  between  them,  during  their  lives, 
without  committing  any  waste,  the  will  pro- 
viding that  if  they  should  happen  to  die 
leaving  issue  or  issues  of  their  bodies,  the 
property  be  held  in  trust,  that  the  mother's 
share  should  be  for  such  issue  or  issues, 
or  else  in  trust  for  the  survivor  or  survivors 
of  them  and  their  respective  issue  or  issues ; 
and  that  if  the  sisters  should  die  without 
issue,  or,  having  issue,  such  issue  should 
die  without  issue,  the  trustees  should  stand 
and  be  intrusted  for  A  and  the  heirs  male 
of  his  body,  etc.  The  chief  question  in  the 
case  was  whether  the  sisters  took  an  estate 
for  life  or  an  estate  tail.  In  the  King's 
bench  one  of  the  judges  held  the  devise  to 
create  an  estate  for  life,  and  two  were  of 
the  opinion  that  it  was  an  estate  tail,  and 
the  chief  justice  doubted.  Afterwards  the 
court  was  of  the  opinion  that  the  estate  was 
only  for  life,  the  reasons  given  being  that 
there  was  an  express  estate  for  life  and  a 
provision  against  the  commission  of  waste, 
together  with  other  provisions  indicating  an 
intention  to  give  only  a  life  estate,  and  also 
a  limitation  over  to  the  issue  of  the  issue. 
But  this  decision  was  reversed  by  the  House 
of  Lords. 

M  Goodright  v.  Pullyn,  2  Ld.  Raym.  1437. 

In  Britton  v.  Twining,  3  Meriv.  176,  a 
testator  directed  certain  personal  property 
to  be  "firmly  fixed"  on  a  certain  person, 
"to  be  so  secured  that  he  may  only  receive 
the  interest  during  his  life,  and  after  his 
decease  to  the  heir  male  of  his  body,  and  so 
on  in  succession  to  the  heir  at  law,  male  or 
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for  life,  and  to  his  legal  heirs  if  he  had 
any  at  his  death,  intended  to. give  the  first 
devisee  only  a  life  estate,  will  not  take  the 


devise  out  of  the  rule,  since  this  would  give 
effect  to  the  particular  rather  than  to  the 
general  intent.S9    The  fact  that  the  estates 


female/'  This  was  held  to  give  him  an  abso- 
lute interest,  in  spite  of  the  intention  to 
give  the  devisee  only  a  life  estate.  The 
court  said  that  there  was  nothing  to  qualify 
the  words  "heir  male/'  or  to  show  that  they 
were  not  used  in  their  strict  technical  sense. 
On  the  contrary,  it  was  evident  that  the 
testator  conceived  that  he  could  make  a  per- 
petual entail  of  the  property  so  as  to  make 
it  pass  from  heir  to  neir  in  succession,  with 
a  condition,  however,  which  he  also  con- 
ceived he  could  impose  on  the  power  of  dis- 
position. The  heir  male  was  to  ta'ke  in  the 
first  instance  in  the  same  manner  as  the 
heir  male  or  female  was  afterwards  to  take; 
for  he  said  '*to  the  heir  male  of  his  body, 
and  so  on  in  succession  to  the  heir  at  law, 
male  or  female,"  so  that  he  had  inheritance 
alike  in  view  with  regard  to  them  all. 

In  Broughton  v.  Langley,  2  Ld.  Kaym. 
873,  10  Eng.  Rul.  Cas.  864,  there  was  a  de- 
vise to  trustees  to  suffer  the  testator's  son 
to  have  and  receive  and  take  the  rents,  is- 
sues, and  profits  of  certain  property  for  life, 
and  after  his  death  to  stand  seised  thereof  to 
the  use  of  the  heirs  of  the  body  of  the  son 
lawfully  begotten  and  to  be  begotten,  and, 
in  default  of  such  issue,  over,  with  a  pro- 
viso that  the  trustees  and  the  son  might 
have  the  power  to  make  a  jointure  for  the 
son's  wife.  It  was  urged  that  the  use  was 
not  executed,  because  the  testator  intended 
that  this  should  be  only  a  trust,  but  it  was 
held  that  the  law  supervened  the  intention, 
executing  the  trust,  and  therefore  making 
the  son  a  tenant  in  tail.  It  was  also  held 
that  the  power  to  make  a  jointure  did  not 
execute  the  estate  tail.  In  commenting  on 
this  case,  Mr.  Fearne,  on  Contingent  Re- 
mainders, says  (vol.  1,  p.  169) :  "Now, 
though  the  power  of  making  a  jointure  be 
itself  not  allowed  a  sufficient  ground  upon 
which  to  deny  that  construction  which  gives 
an  estate  tail,  yet  the  circumstances  attend- 
ing that  power  in  the  above  case  seem  to  be 
verv  strong  against  an  estate  tail;  that 
po\>er  being  made  to  depend  upon  the  con- 
sent and  concurrence  of  the  trustees,  and 
they  beinff  required  to  join  in  the  executing 
it,  and,  oi  course,  in  the  conveyance  for  that 
purpose;  it  seems  to  have  been  an  evidence 
of  the  testator's  intention  that  an  estate 
should  remain  in  them,  and  consequently 
that  he  did  not  intend  A  should  take  any 
legal  estate  at  all,  much  less  an  estate  tail. 
But,  however,  the  strength  of  the  general 
rule  prevailed  against  these  arguments  of 
intention." 

In  a  devise  to  one  for  life,  the  will  pro- 
viding that,  if  he  left  lawful  issue,  then  to 
such  issue,  but,  in  case  of  his  being  without 
issue,  or  they  dying  under  the  age  of 
twenty-one  years,  then  over,  the  word 
"issue"  was  held  to  be  a  word  of  limi- 
tation, and  the  first  taker  to  get  an 
estate  tail.  James's  Claim,  1  Dall. 
47,  1  L.  ed,  31.  The  court  said  that  prob- 
ably no  more  than  an  estate  for  Ufe  was  in- 
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tended  to  have  been  given  him,  but  that  the 
law  supervened  that  intention.  There  was 
a  second  intention  manifest  in  the  will. 
which  was  to  be  carried  into  execution,  and 
that  was  that  the  issue  should  take  in  suc- 
cession, which  they  could  not  do  without 
a  previous  estate  of  inheritance  in  the 
father. 

The  operation  of  the  rule  in  Shelley's 
Case  was  not  prevented  where  there  is  a 
devise  of  land  to  the  testator's  daughter 
during  ner  natural  life,  and  after  her  death 
"to  descend  and  vest  in  her  legal  heirs.*" 
because  of  the  fact  that  it  defeats  the  in- 
tention of  the  testator.  Vangieson  t.  Hen- 
derson, 150  111.  119,  36  N.  E.  974.  The 
court  says  that  the  word  "heirs,"  being  used 
in  the  generally  accepted  legal  sense,  is, 
under  the  rule,  one  of  limitation,  and  that 
no  intention  of  the  testator,  however  clearly 
expressed,  can  change  it  into  a  word  of 
purchase. 

S9Bassett  ▼.  Hawk,  118  Pa.  94,  11  Atl. 
802. 

In  Lee  v.  Lee  (Ind.  App.)  91  N.  £.  507, 
a  devise  by  which  real  property  was  to  vest 
in  testator's  son  for  life,  and  after  his 
death  remainder  to  vest  in  fee  simple  in 
his  heirs,  was  held  to  be  within  the  rule, 
and  the  fact  that  the  testator  intended  the 
first  taker  to  have  only  an  estate  for  life  did 
not  matter. 

In .  Crockett  v.  Robinson,  46  N.  H.  454, 
the  devise  was  ta  the  testator's  two  sons. 
Joshua  and  Chase,  to  be  equally  divided  be 
tween  them  and  their  heirs,  if  they  had  any 
lawful  heirs  at  the  time  of  their  decease, 
and,  if  none,  the  property  was  to  be  equally 
divided  between  the  children  of  a  daughter 
had  by  a  specified  person,  and  the  court  held 
that  the  actual  intention  of  the  testator 
was  to  give  an  estate  in  an  undivided  half 
of  the  land  to  Joshua  for  life,  remainder  to 
the  heirs  of  his  body,  and  that,  by  the  well- 
established  interpretation  of  the  rule  in 
Shelley's  Case,  an  estate  of  inheritance  con- 
trary to  the  intention  of  the  testator  vested 
in  Joshua. 

Although  a  devise  is  to  persons  during 
their  natural  lives,  and  the  w^ill  provides 
that  neither  of  them  can  in  their  lifetime 
dispose  of  the  property  for  any  longer  period 
than  during  tneir  respective  lives,  and  de- 
clares that  each  of  them  is  given  only  a  life 
estate  in  the  land  so  devised,  after  their 
deaths  the  property  to  go  to  their  respective 
heirs  at  law  in  fee  simple,  the  rule  in  Shel- 
ley's Case  applies,  since  there  is  no  devise 
over  in  case  the  life  tenants  should  die 
without  heirs,  and  there  is  nothing  in  the 
will  to  show  that  the  testator  used  the  word 
"heirs"  in  any  other  than  its  usual  sense 
in  law,  except  that  he  gave  a  life  estate  to 
his  son,  which  in  no  way  affects  the  applica- 
tion of  the  rule.  Brockschmidt  v.  Archer, 
64  Ohio  St.  502,  GO  N.  E.  623. 

That  the  construction  of  the  meaning  of 
the  word  "children"  in  a  limitation  after  a 
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given  to  the  first  takers  were  to  be  used 
and  enjoyed  by  them  in  particular  modes 
marked  out,  and  that  the  "interest^'  of 
each  of  them  was  to  vest  at  the  death  of 
each  of  them  in  his  or  her  heirs,  was  held 


not  to  take  the  devise  out  of  the  rule,  since, 
if  they  could  not  hold  consistently  with 
the  gift,  they  must  give  way  in  order  that 
the  general   intent  might   prevail.90 

In  a  case  in  which  the  bequest  was  "I 


life  estate  to  the  children  or  heirs  of  the  life 
tenant,  as  a  word  of  limitation,  might  de- 
feat the  plainly  expressed  intention  that  the 
first  grantee  should  take  only  a  life  estate, 
will  not  prevent  the  operation  of  the  rule, 
since  the  rule  in  Shelley's  Case  is  a  rule  of 
law,  and  not  of  conbtruction,  and  where  a 
case  falls  within  it,  it  applies  inexorably 
without  reference  to  intent.  Shapley  v. 
Diehl,  203  Pa.  666,  53  Atl.  374. 

A  devise  of  certain  real  estate  to  a  son 
for  life,  "and  after  his  death  to  his  heirs 
forever,"  carries  the  fee,  under  the  rule  in 
Shelley's  Case.  Bullock  v.  Waterman  Street 
Baptist  Soc.  6  R.  I.  273.  The  court  said 
that  the  particular  intention  to  create  an 
estate  for  life  must  yield  to  the  more  gen- 
eral intent  and  policy. 

A  devise  to  a  testator's  grandson  of  cer- 
tain property,  "to  have  and  to  hold  the  use 
and  improvement  of  the  aforesaid  be- 
queathed premises,  with  tlie  privileges  and 
appurtenances  thereunto  belon(?ing,  to  him, 
during  his  natural  life,  and  at  his  death,  to 
descend  to  the  eldest  male  heir  of  his  body, 
and  on  failure  thereof,  to  his  heirs  general," 
was  held  to  convey  a  fee  to  the  grandson, 
who  left  no  "eldest  male  heir  of  his  body." 
Goodrich  v.  Lambert,  10  Conn.  448.  The 
court  said  that  the  inquiry  as  to  what  es- 
tate the  testator  intended  the  grandson  to 
take  was  not  the  only  question  involved  in 
the  case.  What  estate  did  he  intend  the 
heirs  of  the  grandson  should  take?  and  of 
what  nature?  Did  he  intend  that  they 
should  take  as  descendants  or  as  purchas- 
ers? Or  had  he  no  intention  on  the  sub- 
ject? If  he  intended  that  they  should  take 
as  heirs,  his  intention  to  give  a  mere  life 
estate  to  the  ancestor  was  inconsistent  with 
the  general  intent,  and  the  rule  applied. 
That  where  the  testator  shows  a  particular, 
and  also  a  general,  intent,  which  are  incon- 
sistent with  each  other,  the  general  intent 
will  be  established,  and  the  particular  one 
disregarded. 

90  Pierce  v.  Pierce,  14  R.  I.  614. 

The  language  in  a  devise  of  a  life  estate 
to  the  testator's  sons,  that  they  "shall 
neither  of  them  sell  or  mortgage  any  of  the 
lots,"  but  that  "the  same  shall  go  to  their 
heirs  after  them,"  does  not  take  it  out  of 
the  rule  in  Shelley's  Case,  since  there  is 
nothing  to  designate  any  particular  person 
or  class  of  persons  as  remaindermen.  Hage- 
man  v.  Hageman,  129  111.  164,  21  N.  E. 
814. 

Where  the  grant  was  to  a  person  for  life, 
and  upon  his  death  to  his  heirs  and  their 
assigns  forever,  the  fact  that  the  deed  con- 
tained a  declaration  that  it  was  the  true  in- 
tent and  meaning  of  the  instrument  that 
the  grantee  should  have  and  hold  only  dur- 
ing his  natural  life,  and  that  upon  his  death 
the  property  should  be  held  in  fee  simple  by 
his  heirs,  was  held  wholly  ineffectual  to 
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make  the  word  "heirs"  a  word  of  purchase, 
so  as  to  take  the  devise  out  of  the  rule  in 
Shelley's  Case.  Fowler  v.  Black,  136  111. 
363,  11  L.R.A.  670,  26  N.  E.  696. 

The  rule  in  Shelley's  Case  applies  to  a 
conveyance  to  one  for  life,  and  then  to  the 
heirs  of  his  body  and  their  assigns  in  fee 
simple  forever,  in  spite  of  a  provision  that 
the  wife  of  the  life  tenant  shall  have  merely 
the  privilege  of  living  on  the  premises  dur- 
ing his  life,  and  that  neither  the  life  ten- 
ant nor  his  wife  shall  have  any  power  to 
convey  or  place  encumbrances  on  the  prop- 
erty. Kepler  v.  Larson,  131  Iowa,  438,  7 
L.R.A.(N.S.)    1109,  108  N.  W.  1033. 

A  devise  to  one  during  his  natural  life, 
and  afterwards  "to  descend  unencumbered 
to  his  lawful  heirs,"  was  held  to  create  a 
fee  in  the  first  devisee,  and  it  was  declared 
to  be  immaterial  that  the  testator  by  the 
words,  "descend  unencumbered  to  his  law- 
ful heirs,"  did  not  mean  that  the  first  taker 
should  have  anything  more  than  a  life  es- 
tate. Lippincott  v.  Davis,  69  N.  J.  L.  241, 
28  Atl.  587. 

In  Doe  ex  dem.  Ross  ▼.  Toms,  15  N.  C.  (4 
Dev.  L. )  376,  where  there  was  a  devise  to  a 
woman  for  life,  the  will  providing  that  aft- 
er her  death  the  property  was  to  be  equal- 
ly divided  among  the  male  or  female  heirs 
lawfully  begotten  of  her  body,  it  was  said 
that  two  intents  were  mani/est;  one,  that 
the  life  tenant  should  only  have  an  estate 
for  life,  and  the  other  that  the  remainder 
over  should  not  take  efTect  so  long  as  any 
of  her  issue  remained;  that  the  latter  must 
be  presumed  to  be  the  main  intent  and  para- 
mount purpose  of  the  testator,  his  object 
being  to  provide  for  the  family  of  the  life 
tenant.  This  main  intent  could  not  be  ef- 
fected by  giving  the  first  taker  a  life  estate 
and  making  her  children  take  by  purchase. 

Where  a  negro  woman  was  devised  to  tes- 
tator's daughter  for  life,  then  to  her  heirs, 
and  afterwards  a  plantation  was  also  de- 
vised without  limitation,  the  fact  that  this 
might  show  that  the  testator  did  not  intend 
to  give  the  negress  absolutely  to  his  daugh- 
ter was  held  not  to  take  the  devise  out  of 
the  operation  of  the  rule.  Kiser  v.  Kiser,  55 
N.  C.  (2  Jones,  Eq.)  28.  The  court  said 
that  if  a  gift  is  made  so  as  to  pass  the  es- 
tate to  the  same  persons  as  it  would  pass  to 
by  descent,  the  rule  applies,  and  they  are 
held  to  take  by  descent,  notwithstanding 
an  express  intention  that  they  should  take 
as  purchasers. 

Where  the  testator  first  devised  property 
to  his  nephew  absolutely,  and  then  by  codicil 
gave  it  to  trustees  for  the  use  of  the  nephew 
for  life,  with  power  of  appointment  by  will 
to  such  child,  or  children,  grandchild  or 
grandchildren,  as  the  nephew  might  direct, 
and,  in  default  of  appointment,  ordered  the 
remainder  to  be  equally  divided  among  the 
right  heirs  of  the  nephew,  etc.,  the  fact  that 
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lend  to  my  daughter/'  etc.,  during  her  nat- 
ural life,  and  then  to  the  heirs  of  her  body, 
the  court  said  that  it  had  struggled  to  give 
effect  to  the  clear  intention  of  the  testator 
that  the  first  taker  should  take  an  estate 
for  life,  but  that  the  technical  rule  was 
too  strong  and  too  well  settled  that  the 
words  ''heirs  of  the  body"  must  be  consid- 
ered words  of  limitation,  and  not  of  pur- 
chase, and  that  consequently  the  estate 
vested  in  the  first  taker.91 

Where  the  devise  was  of  a  life  estate  to 


the  testator's  son,  with  remtinder  limited 
to  his  heirs,  evidence  to  show  the  eonditioii, 
character,  and  habits  of  the  sod,  with  a 
view  of  raising  an  inference  that  his  father 
did  not  intend  to  intrust  him  vith  the  fee 
simple,  and  the  declarations  of  the  father 
that  he  intended  to  give  the  son  only  t 
life  estate,  are  immaterial,  since  under  the 
rule  in  Shelley's  Case  the  fee  paasei  in  op- 
position to  the  apparent  intention  of  the 
testator.M 

But  where  the  granting  clause  of  s  deed 


this  indicated  an  intention  to  give  the 
nephew  an  estate  for  life  was  held  not  t( 
prevent  the  operation  of  the  rule.  Physick's 
Appeal,  60  Pa.  128. 

Although  a  will  provided  that  the  dev- 
isee should  in  no  wise  sell  or  alienate  any 
of  the  property  devised,  as  it  was  intended 
that  he  should  have  a  life  interest  only  in 
the  same,  with  remainder  over  to  his  heirs 
in  fee,  it  was  held  in  Doebler's  Appeal,  64 
Pa.  9,  that  the  rule  in  Shelley's  Case  ap- 
plied, and  that  the  devisee  therefore  took  a 
fee* 

91  Hinson  v.  Pickett,  1  Hill,  Eq.  35. 

In  Re  Casner,  6  Ont.  Rep.  282,  a  testator 
devised  property  to  his  son  A.  C.,  ''to  have 
and  to  hold  unto  the  said  A.  C,  his  heirs 
and  assigns,  to  and  for  his  and  their  sole 
and  only  use  forever,"  and  then  provided 
that  it  was  to  be  understood  that  the  prop- 
erty devised  was  to  be  held  during  the  life 
of  the  son,  and  then  to  become  the  property 
of  his  heirs,  and  that  the  son  should  have 
no  power  to  convey  or  dispose  of  the  land 
in  any  manner  whatever.  It  was  contended, 
on  the  one  hand,  that  the  rule  in  Shelley's 
Case  applied  to  the  last  paragraph  of  the 
will;  and,  on  the  other,  that  it  did  not,  and 
the  clear  intention  to  be  gathered  from  the 
whole  will  would  take  the  case  out  of  the 
operation  of  the  rule.  The  court  held  that 
the  first  taker  took  a  fee  simple,  notwith- 
standing the  last  paragraph,  and  that  the 
condition  against  alienation  was  void. 

An  estate  tail  is  given  to  the  first  taker 
by  a  devise  to  him  to  hold  as  tenant  for 
life,  with  remainder  to  his  heirs,  notwith- 
standing the  express  declaration  of  the  tes- 
tator that  he  was  to  be  considered  a  strict 
tenant  for  life.  Macnamara  v.  Dillon,  Ir.  L. 
R.  11  Eq.  29. 

A  devise  of  negroes  to  a  testator's  daugh- 
ter "during  her  natural  life,  and  the  heirs 
of  her  body  forever,"  was  held  to  convey  to 
her  the  absolute  estate.  Choice  v.  Marshall, 
1  Ga.  97.  The  court  said  that,  although  an 
estate  by  devise  was  for  life  only,  or  for  life, 
and  not  otherwise,  or  with  any  other  re- 
strictive expression,  yet  if  there  were  after- 
wards added  proper  words  to  create  an  es- 
tate of  inheritance  in  the  heirs  of  the  body, 
the  latter  language  would  overbalance  the 
former,  and  make  the  first  legatee  tenant  in 
fee. 

Where  there  is  a  devise  to  A  for  life,  and 
at  his  death  to  his  issue,  the  limitation  to 
the  issue  serves  only  to  enlarge  the  estate 
of  A  to  a  fee  conditional,  and  does  not  create 
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a  remainder  to  the  issue  as  purchasers,  not* 
withstanding  the  manifest  intent  to  the  con- 
trary.   Mclntyre  v.  Mclntyre,  16  S.  C.  290. 

Where  a  grantor  lent  a  certain  tract  of 
land  to  a  specified  person  during  his  nataiti 
life,  and  at  his  death  granted  the  same  to 
his  lawful  heirs  and  their  heirs,  exeeatoiB, 
administrators,  and  assisns,  it  was  held  that 
the  grant,  under  the  rule  in  Shelley's  Case, 
passed  a  fee  to  the  first  grantee,  without 
regard  to  the  intent  of  the  grantor.  £dger- 
ton  y.  Aycock,  123  N.  C.  134,  31  S.  E.  382. 

Where  the  grantees  were  to  have  and  hold 
the  property  to  their  use  during  the  term 
of  their  natural  lives,  and  it  was  then  to  go 
to  their  heirs  forever,  it  was  held  that,  al- 
though the  grantor  intended  to  give  the  life 
tenants  an  estate  for  life,  and  no  more,  ner- 
ertheless,  as  the  word  "heirs"  stood  unat- 
tended with  superadded  words  going  to 
change  or  qualify  its  ordinary  legal  m^o- 
ing,  the  rule  in  Shelley's  Cbse  applied.  Ki^ 
hols  V.  Gladden,  117  N.  C.  497,  23  S.  E.  459 

A  deed  conveying  to  a  man  during  his 
natural  life,  and  to  his  heirs  forever,  ^- 
tain  real  estate,  to  have  and  to  hold  during 
his  natural  life,  and  then  to  his  heirs  for- 
ever, and  providing  that  the  life  tenant 
was  not  to  have  the  privilege  of  selling  or 
renting  his  interest  in  the  property  during 
his  natural  life,  was  held  to  convey  a  fee 
to  the  first  taker,  under  the  rule  in  Shel- 
ley's Case,  although  it  was  the  intention  of 
the  grantor  to  convey  only  a  life  estate  to 
the  immediate  grantee.  Jenkins  v.  Artz,  0 
Ohio  S.  k  C.  P.  Dec.  439. 

MMcCray  v.  Lipp,  35  Ind.  116. 

So,  testimony  of.  one  who  drafted  a  wil! 
devising  property  to  the  testator's  wife  ac^ 
children  for  their  natural  lives,  and  after 
their  death  in  fee  simple  to  their  heirs,  that 
the  testator's  purpose  was  to  pnt  the  prop- 
erty out  of  the  reach  of  the  devisees'  credi- 
tors, and  that  it  was  his  intention  to  gi^ 
the  devisees  only  a  life  estate,  was  held  im- 
material, since  the  rule  in  Shelley's  Case  i! 
one  of  law,  and  not  of  construction  or  in- 
tention. Brown  v.  Bryant,  17  Tex.  Civ.  Ap?> 
454,  44  S.  W.  399. 

And  where  the  devise  was  to  testator'^ 
son  after  the  death  of  testator's  wife,  with 
remainder  to  the  heirs  of  the  son,  it  was  he\i 
that  depositions  taken  to  show  that  the  s^-i 
was  dissipated,  and  that  the  testator  hai 
given  him  but  a  life  estate  because  he  did 
not  want  what  he  gave  dnink  up,  was  heU 
irrelevant  and  inadmissible.  Chipps  ▼•  Hall, 
23  W.  Va.  504. 
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ezpressljT  limited  the  estate  to  the  natural 
life  of  the  grantee,  and  the  habendum  was 
to  her  during  her  natural  life  and  to  her 
heirs  forever,  and  there  was  an  express  con- 
dition in  the  deed  that  the  erections  on  the 
premises  should  be  kept  in  repair,  taxes 
paid,  no  waste  committed,  and  that  the 
grantor  should  have  the  privilege  of  cutting 
timber  at  all  times  and  to  any  extent,  and 
that,  upon  failure  of  any  such  conditions, 
the  deed  should  be  void,  the  heirs  were 
held  to  take  as  purchasers.** 

d.  Intention   as    to    use    of    technical 

terms* 

1.  Discussion  of  principle  involved. 

Language  is  often  found  in  the  cases  to 
the  effect  that  it  is  settled  law  that  the 
rule  in  Shelley's  Case  will  not  be  allowed 
to  defeat  the  plain  intention  of  a  grantor 
or  testator.  Much  is  often  made  of  the 
fact  that  the  instrument  under  consider- 
ation is  a  win.  It  is  said  that  the  cardi- 
nal rule  in  the  construction  of  wills  is 
that  the  intention  must  control,  any  arbi- 
trary rule  of  law  to  the  contrary.  These 
statements,  as  before  pointed  out,  are  ex- 
ceedingly misleading.  They  are  accurate 
only  when  referring  to  the  intention  with 
which  certain  words,  such  as  '*heirs," 
"heirs  of  the  body,"  and  "issue,"  were  used, 
and  only  when  what  is  meant  is  that  the 
rule  does  not  prevent  anyone  from  using 
technical  language  in  a  nontechnical  sense. 


If  A  grants  land  to  B  for  life,  remainder  to 
the  heirs  of  B,  and  it  is  plain  from  other 
explanatory  words  that  he  used  the  word 
"heirs"  in  the  sense  of  children,  then  his 
intention  that  the  remainder  shall  go  to 
B's  children  will  control,  and  will  be  given 
effect  just  as  readily  where  the  limitation 
Is  in  a  deed  as  where  it  is  in  a  will.  If 
it  is  evident  from  the  language  of  the  in- 
strument that  the  word  "heirs"  was  used 
in  its  technical  sense,  the  rule  will  operate, 
and  it  makes  not  the  slightest  difference 
whether  the  instrument  is  a  deed  or  a  will. 

It  }s  well  enough  to  say  in  s\ich  eases 
that  the  grantor's  or  testator's  intention 
will  control;  but  it  is  inaccurate  to  state 
that  it  will  control  in  spite  of  the  rule  in 
Shelley's  Case,  for  the  rule  has  nothing 
whatever  to  do  with  this  inquiry.  The  ques- 
tion as  to  the  sense  in  which  the  word 
"heirs"  is  used  in  a  deed  or  will  is  an  ordi- 
nary question  of  construction,  depending 
upon  rules  of  construction  applicable  gen- 
erally to  deeds  and  wills.  The  rule  in  Shel- 
ley's Case  cannot  aid  in  solving  this  ques- 
tion, which  is  a  preliminary  one,  and  which 
arises  as  frequently  in  jurisdictions  in 
which  the  rule  in  Shelley's  Case  has  been 
abolished  as  in  jurisdictions  in  which  it  is 
in  force. 

Most  of  the  difficulty  that  has  been  at- 
tributed to  the  application  of  the  rule  in 
Shelley's  Case  is  not  chargeable  to  that  rule 
at  all,  but  arises  out  of  the  attempt  to  con- 
strue instruments  expressed  in  ambiguous 
language,  for  the  purpose  of  ascertaining 


M  Smith  T.  Hastings,  29  Vt.  240. 

Likewise,  in  Striker  v.  Mott,  28  N.  Y.  91, 
a  devise  to  grandchildren  and  their  heirs 
of  certain  land,  the  will  providing  that  the 
property  should  not  at  any  time  be  sold  or 
rented,  and  that  the  executors  and  the  sur- 
vivor of  them,  etc.,  should  from  time  to 
time  lease  or  rent  the  same,  and  that  the 
rents,  issues,  and  profits  should  be  annual- 
ly paid  to  the  testator's  said  heirs  in  equal 
proportions,  and  in  case  any  of  the  said 
neirs  or  devisees  should  die  without  lawful 
issue,  his  share  to  inure  to  the  sole  use  of 
the  grandchildren  and  the  survivor  of  them, 
ajid  the  heirs  of  such  survivor  forever,  it 
was  held  that  it  would  be  hostile  to  the 
plain  intention  of  the  testator  that  thie  sev- 
eral grandchildren  should  take  estates  in 
fee,  since  he  had  expressly  provided  that 
the  property  should  not  be  sold  or  alienated. 
For  this  reason  the  rule  in  Shelley's  Case 
did  not  apply.  The  court  said :  "The  cases 
in  England  generally  admit  that  a  clear  in- 
tention on  the  part  of  the  testator  that  the 
immediate  devisee  should  take  only  a  life 
estate  would  preserve  the  remainder,  and 
prevent  the  vesting  of  the  fee  in  the  first 
devise,  though  difiiculties  have  arisen  in  de- 
ducing such  an  intention  from  particular 
language;  but  where  the  devise  of  the  pri- 
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mary  estate  is  in  trust,  and  the  remainders 
are  legal  estates,  and  there  is  besides  an 
explicit  prohibition  of  the  right  to  sell,  no 
doubt  as  to  the  intention  can  be  enter- 
tained." 

And  in  Miller  v.  Lynn,  7  Pa.  443,  a  de- 
vise to  a  son  for  life,  and  after  his  death  to 
his  children  lawfully  begotten,  share  and 
share  alike,  was  held  not  within  the  rule, 
but  the  decision  was  not  put  on  the  ground 
that  the  word  "children"  was  a  word  of 
purchase,  but  on  the  ground  that  the  mani- 
fest intention  of  the  testator  was  to  convey 
a  life  estate  to  the  first  taker.  The  court 
said  that  in  Pennsylvania  the  manifest  in- 
tention of  the  testator  has  always  been  a 
rule  of  Qonstruction,  and  that  where  the 
intent  was  plain,  if  that  intent  was  not 
against  the  policy  of  the  law,  it  overbore 
and  overcame  technical  words  and  technical 
rules. 

In  Tendick  v.  Evetts,  38  Tex.  275,  the 
word  "heirs"  in  a  devise  of  certain  proper- 
ty to  testator's  sister  and  her  heirs  during 
her  natural  life  was  considered  as  a  word 
of  purchase,  the  court  saying  that  any  pre- 
sumption in  support  of  the  rule  in  Shel- 
ley's Case  was  overborne  by  the  manifest 
intention  of  the  testatrix* 
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whether  certain  words  were  used  in  a  tech- 
nical sense.  This  is  a  difficulty  which  does 
not  pass  away  with  the  abolition  of  the  rule 
in  Shelley's  Case. 

When  there  is  a  limitation  to  the  life 
tenant's  heirs,  and  there  are  no  qualifying 
words,  the  rule  in  Shelley's  Case  at  once 
operates.  There  is  no  chance  for  a  pre- 
liminary inquiry  as  to  the  sense  in  which 
the  word  "heirs"  was  used.  It  is  deemed 
a  word  of  limitation,  where  unexplained. 
When,  however,  to  this  limitation  qualify- 
ing words  are  added,  it  is  evident  that  the 
word  "heirs"  may  have  been  used  in  a  dif- 
ferent sense.  What  then  did  the  author  of 
the  instrument  mean?  When  this  intent  is 
ascertained,  it  will,  of  course,  control,  but 
that  does  not  mean  that  it  overrides  the 
rule  in  Shelley's  Case;  for,  the  moment 
when,  by  giving  effect  to  the  intention  of 
the  author  of  the  instrument,  it  is  ascer- 
tained that  he  meant  to  use  the  word 
''heirs"  in  its  technical  sense,  that  is,  that 
he  meant  the  whole  line  of  heirs  in 
succession  from  generation  to  generation, 
the   rule  in   Shelley's   Case   at   once   steps 


in,   and   operates   to  give   the  first  Uker 
the    fee;'  and    nothing   can   stop  it,  un- 
less   the    estate    limited    happens   to  be 
an    executory    trust.      When  it  is  a*ifr- 
tained    that,    in    using   the   word  **hei^^," 
the  author  of  the  instrument  did  not  meau 
heirs,  there  is  no  occasion  for  the  applica- 
tion of  the  rule,  any  more  than  there  ^^<^ulJ 
have  been  if  A  had  granted  land  to  B  f  >r 
life,  remainder  to  C.    The  broad  statement^ 
made  in  some  of  the  cases  grouped  un<lor 
this  heading  must  be  understood  to  ir.(j.i 
nothing  more  than   that  the  rule  in  Shi! 
ley's    Case   will   not   prevent  anyone  fr-m 
using   technical     words    in   any    sense  U 
pleases,  provided  his  intention  to  do  so  i« 
plain.     If  they  mean  that  the  intent  tb:t 
the  first  taker  is  to  have  only  a  life  estati> 
is  to  control,  they  are  contrary  to  the  over- 
whelming weight  of  authority.  M 

It  never  has  been  decided  that  words  ia 
the  will  might  not  be  explained  by  the  tes 
tator  himself.  95 

But  all  authorities  agree  that  the  mk 
has  no  place  in  the  interpretation  of  a  ^i!l. 
and  takes  effect  only  when  the  interpret;i 


MIn  Perrin  v.  Blake,  6  Greenleaf's  Cruise, 
Real  Prop.  389,  Sir  William  Black  stone,  in 
his  opinion  in  the  exchequer  chamber,  said: 
"The  rule  in  Shelley's  Case  is  not  to  be  reck- 
oned among  the  great  fundamental  princi- 
ples of  juridical  policy,  which  cannot  be  ex- 
ceeded or  transgressed  by  any  intention  of 
the  testator,  but  is  of  a  more  flexible  nature, 
and  admits  of  many  exceptions;  for,  if  the 
intention  of  the  testator  be  clearlv  and 
manifestly  contrary  to  the  legal  import  of 
the  words  which  he  has  thus  hnstilv  and 
unadvisedly  made  use  of,  the  technical  rule 
of  law  shall  give  way  to  this  plain  intention 
of  the  testator." 

It  is  settled  law  that  the  rule  in  Shelley's 
Case  will  not  be  allowed  to  defeat  the  plain 
intention  of  the  testator.  McMahan  v.  New- 
comer, 82  Ind.  565. 

There  is  no  doubt  that  the  intention  of  the 
testator,  when  ascertained,  must  control. 
Perkins  v.  McConnell,  136  Ind.  384,  36  N.  E. 
120. 

The  rule  will  not  apply  if  it  will  defeat 
the  testator's  intention  as  deduced  from  the 
whole  will.  Hall  V.  Gradwohl  (Md.)  77  Atl. 
480. 

Tlie  intention  of  the  testator  as  shown 
by  the  will,  construed  accordin,^  to  estab- 
lished rules,  must  control.  Kiene  v.  Gmchle, 
85  Iowa,  312,  62  N.  W.  232. 

And  in  Hambel  v.  Hambel  (Iowa)  75  N. 
W.  673,  it  was  held  that  the  rule  in  Sliel- 
ley's  Case,  if  in  force  in  Iowa,  would  not  be 
permitted  to  defeat  the  intention  of  tlie  tes- 
tator as  expressed  by  the  language  of  the 
will. 

In  Benton  v.  Patterson,  8  Ga.  14G,  it  is 
said   that   the   rule   in   Shelley's   Case   was 
made  to  efTectuate  the  intention  of  testators, 
not  to  disappoint  them. 
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The  intention  in  the  will  will  control  i'. 
application  of  the  rule,  and  the  first  tror 
will  take  for  life  only.     Smith's  Est?ir,  . 
C.  P.  Rep.  181,  cited  in  4  Briglitlv's  D.;. 
(Pa.)  p.  6016. 

When  applied  to  wills,  the  rule  is  not  :^ 
lowed  to  override  the  manifest  and  clt^arh 
expressed  intention  of  the  testator,  bu:  *  - 
intention  will  always  be  carried  into  *''■•' 
if  it  can  be  ascertained.  Kesterson  t.  Ua 
ey,  35  Tex.  Civ.  App.  235,  80  S.  W.  97;  I-ic; 
V.  Floyd  (Tex.  Civ.  App.)  84  S.  W.  957. 

In  Shriver  v.  Lynn,  2  How.  65,  11  L  H 
177,  it  was  said'  that  there  is  a  rule  • ' 
construction  applicable  to  all  instnnrer.'.* 
and  especially  to  wills,  that  is,  the  intend  * 
of  the  parties,  which  should  control  any  c: 
trary  rule,  however  ancient  may  be  its  o:i- 

In  Hadlock  v.  Gray.  104  Ind.  596,  4  N.  F 
167,  it  is  said  that  there  is  no  reason  i^b 
the  clearly  expressed  intention  of  the  far- 
ties  to  the  deed  in  that  case  should  not  p'*: 
vail,  for  neither  the  rule  in  Shelley's  Ca** 
nor  any  other  rule  of  law  opposed  the  wry 
of  the  court  to  a  natural  and  reasonabk 
construction  of  the  deed. 

The  application  of  the  rule  in  Shelley'* 
Case  may  certainly  be  avoided  by  the  dcr  : 
of  the  estate  if  he  chooses  to  do  so,  and  ei 
presses  his  intention  to  that  effect  in  pli  '" 
and  unmistakable  language  in  the  deed  b 
which  the  estate  is  conveyed.  Tavlor  t, 
Cleary,  29  Gratt.  448. 

w  Good  title  ex  dem.  Sweet  ▼.  Herriri:,  I 
East,  264. 

Whenever  it  can  be  fairly  inferred  f**'' 
explanatory  and  qualifying  expre^-i-c*  ' 
a  will  that  the  import  of  the  technical  t  r"* 
cniploycMl  is  contrary  to  the  real  intenti-n  o: 
tlic  testator,  the  latter  must  prevail    Mi^ 
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tion  has  been  first  ascertained.  96     Before 
applying  the  rule,  it  is  requisite  to  ascer- 


tain by  the  application  of  settled  rules  of 
construction   what   tlic    testator's   meaning 


Arthur  v.  Allen,  3  Ohio  L.  J.  471,  Fed.  Gas. 
No.  8,659. 

In  Wescott  v.  Binford,  104  Iowa,  645,  65 
Am.  St.  Rep.  530,  74  N.  W.  18,  the  court 
said:  "It  is  well  known  that  wills  are  fre* 
quently  drawn  hurriedly  by  persons  not 
skilled  in  the  use  of  technical  terras,  and 
words  are  often  used  in  tliem  in  a  sense  not 
technically  accurate.  That  is  true  of  the 
word  *heirs.*  ...  To  hold  that  when 
used  it  must  be  given  a  technical  effect,  W.mt 
it  must  be  taken  as  a  word  of  limitation, 
and  not  of  purchase,  notwithstanding  the 
fact  that  the  context  shows  clearly  that  it 
was  not  used  in  a  technical  sense,  does  not 
seem  to  us  to  be  in  harmony  with  the  best 
rules  of  interpretation  nor  with  the  weight 
of  authority,  nor  to  be  founded  in  reason, 
nor  to  be  demanded  by  anything  in  the  let- 
ter or  spirit  of  the  laws  of  this  state  or  the 
condition  and  policy  of  its  people  and  their 
institutions." 

The  rule  was  not  designed  to  defeat  the 
intention  of  the  grantor  or  testator,  but 
gave  to  certain  words,  as  "heirs,"  such  force 
and  effect  that  when  used  they  were  con- 
clusively presumed  to  show  an  intent  to  vest 
the  remainder  in  the  ancestor  in  fee.  Theo- 
retically, the  rule  was  not  applied  to  ascer- 
tain the  intent  of  the  grantor  or  testator, 
but  to  declare  its  effect  when  ascertained. 
Ibid. 

In  Tendick  v.  Evetts,  38  Tex.  276,  the 
court  said:  "We  believe  with  Redfield  in 
his  Treatise  on  the  Law  of  Wills,  vol.  2, 
pp.  66,  68,  that  the  American  courts  have 
never  followed  in  strictness  the  English 
courts  in  their  apparent  partiality  to  the 
rule  making  the  heir  take  by  descent,  rath- 
er than  by  purchase;  and  the  popular  doc- 
trine in  this  country  as  to  the  rule  in  Shel- 
ley's Case  is  that,  when  it  is  used  to  define 
the  character  of  the  estate  which  it  is  in- 
tended to  vest  in  the  first  taker,  then  the 
word  'heirs'  shall  be  construed  as  a  word  of 
limitation,  but  when  it  is  used  to  desig- 
nate certain  persons  who  are  to  become  the 
beneficiaries  of  the  deed  or  will,  such  per- 
sons take  as  purchasers;  and  so  strong 
has  been  the  popular  antipathy  to  this  rule 
that  where  the  courts  have  carried  it  be- 
yond the  boundary  thus  laid  down,  the  leg- 
islatures have  repealed  it." 

If  the  grantee  clearly  evinces  an  inten- 
tion to  create  a  life  estate  in  the  first  tak- 
er, with  remainder  to  the  children  of  the 
grantee,  the  grantor's  declared  intention 
will  control,  notwithstanding  the  use  of 
words  which,  if  unrestricted,  invoke  the 
operation  of  the  rule  in  Shelley's  Case. 
Pearce  v.  Carrington  (Tex.  Civ.  App.)  124 
S.  W.  469. 

While  it  is  true  that  courts  will  respect 
and  enforce  the  technical  meaning  of  the 
word  "heirs"  or  the  words  "heirs  of  the 
body,"  so  as  to  make  them  strict  words  of 
limitation,  after  a  life  estate  to  the  ances- 
tor, where  there  is  nothinn;  to  show  thnt 
thev  are  not  used  in  a  different  sense,  still 
29  L.R.A.(N.S.) 


there  is  a  disposition,  especially  since  the 
abolition  of  estates  tail,  to  seize  upon  the 
slightest  circumstances  to  make  them  words 
of  purchase.  Findley  v.  Hill,  133  Ala.  229, 
32    So.   497. 

Sir  William  Blackstone,  in  the  course  of 
his  argument  in  Perrin  v.  Blake,  supra, 
said:  "This  rule,  when  applied  to  devises, 
may  give  way  to  tire  plain  and  manifest 
intent  of  the  devisor,  provided  that  intent 
be  consistent  with  the  great  and  immedi- 
ate principles  of  legal  policy,  and  pro- 
vided it  be  so  fully  expressed  in  the  testa- 
tor's will,  or  else  may  be  collected  from 
thence  by  such  cogent  and  demonstrative 
arguments,  as  leave  no  doubt  in  any  rea- 
sonable mind  whether  it  was  his  intent  or 
no."  The  position  taken  by  the  learned  au- 
thor of  the  Commentaries  in  this  case  was 
therefore,  in  substance,  that,  while  the  in- 
tent to  use  technical  words  in  a  nontechni- 
cal sense  would  be  given  effect,  that  inten- 
tion must  be  very  clearly  expressed,  to 
overcome  the  presumption  that  they  were 
used  in  the  technical  sense. 

W  Yarnall's  Appeal,  70  Pa.  335. 

"The  rule  supposes  the  intention  already 
discovered,  and  to  be  that  the  gift  or  con- 
veyance in  question  has  first  given  to  some 
person  an  estate  of  freehold,  and  then  su- 
peradded a  succession  to  the  heirs  general 
or  special  of  that  same  person,  by  making 
him  or  her  the  ancestor,  terminus,  or  atirpa, 
by  reference  to  which  the  whole  generation 
and  posterity  of  heirs  is  to  be  accounted. 
Whether  the  conveyance  has  or  has  not  so 
constituted  an  estate  of  freehold  with  a  suc- 
cession ingrafted  upon  it  is  a  previous  ques- 
tion, which  ought  to  be  adjusted  before  the 
rule  is  thought  of.  To  resolve  that  point  is 
not  the  office  of  the  rule  in  Shelley's  Case; 
nor  from  its  nature  can  it  contribute  any 
assistance  whatever.  Therefore,  the  ordi- 
nary rules  for  interpreting  the  language  of 
wills  and  other  conveyances  should  be  re- 
sorted to;  and  then  being  appealed  to,  it 
will  appear  that  there  is  no  more  of  objec- 
tion to  a  reasonably  liberal  allowance  for 
imperfect,  inaccurate,  and  inartificial  lan- 
guage in  the  case  of  a  gift  or  devise  to  one 
for  life,  with  remainder  to  heirs  of  the  body 
or  heirs,  than  there  is  in  other  cases  where 
the  sense  of  technical  phraseology  is  to  be 
determined  upon.  .  .  .  What  the  donor 
or  testator  means  by  heirs  or  heirs  male 
of  the  body  or  issue  should  be  first  adjust- 
ed without  the  least  reference  to  or  thought 
of  the  rule.  Till  that  meaning  shall  be 
settled,  it  is  uncertain  whether  the  rule  in 
Shelley's  Case  may  not  be  quite  a  foreign 
consideration."  Hargrave's  Law  Tracts, 
674. 

The  rule  cannot  be  applied  to  discover 
the  intention.  Xander  v.  Easton  Trust  Co. 
217  Pa.  485,  66  Atl.  759;  Chipps  v.  Hall. 
23  W.  Va.  504. 

The  rule  is  not  one  of  construction;  not 
a  means  of  ascertaining  the  intention  of 
the  testator.    It  presupposes  that  intention 
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yrtLB,  by  tli«  language  in  which  he  expressed 
himself.  >7 

The  law  first  ascertains,  as  a  matter  of 
mere  interpretation,  that  persons  in  a  cer- 
tain  line  or  lines  of  descent  from  one  per- 
son are  to  be  preferred  to  all  persons  that 
are  collateral  to  those  lines,  and  then,  in 
order   to  effectuate  this  intent,   it  starts 


the  title  with  and  the  descent  from  him,  if 
he  had  such  connection  with  the  estate  u 
to  enable  this  to  be  done.  This  maj  voy 
often  defeat  the  specific  form  in  which  a 
devise  is  worded,  but  it  meets  and  ansven 
its  paramount  intent,  in  its  definition  of 
the  objects  of  the  testator's  bounty,  thoiigh 
it  at  the  same  time  allows  those  to  whom 


to  have  been  already  ascertained.  Frank 
T.  Frank,  1  Monaghan  (Pa.)  347,  17  AtL 
11;  Kepler  v.  Reeves,  7  Ohio  Dec.  Reprint, 
34. 

The  rule  is  not  one  of  construction,  but 
of  law,  and  operates  only  after  the  inten- 
tion of  the  testator  has  been  ascertained 
from  the  language  of  the  will.  Hastings  v. 
Engle,  217  Pa.  410,  66  Atl.  761.  To  the 
same  effect,  Dobler's  Appeal,  64  Pa.  9; 
Moyer's  Estate,  12  Pa.  Co.  Ct.  137. 

The  rule  in  Shelley's  Case  is  not  regard- 
ed as  a  device  to  determine  the  testator's 
intention,  but  is  applied  only  after  his  in- 
tention has  been  found  out,  when  by  its 
own  inexorable  force  it  unites  in  the  ances- 
tor an  estate  which  his  heirs  are  to  take  as 
such  after  a  precedent  estate  to  him,  no 
matter  what  the  purpose  of  the  testator  may 
have  been.  Conger  v.  Lowe,  124  Ind.  368, 
9  L.R.A.  165,  24  N.  E.  889. 

The  rule  operates  only  on  the  intention 
when  it  has  been  ascertained,  not  on  the 
meaning  of  the  words  used  to  express  it. 
The  ascertainment  is  left  to  tlie  ordinary 
rules  of  construction  peculiar  to  wills,  but 
when  the  intention^  thus  ascertained,  is 
found  to  be  within  the  rule,  there  is  but 
one  way;  it  admits  of  no  exceptions.  Hile- 
man  v.  Bouslaugh,  13  Pa.  351,  53  Am.  Dec. 
474. 

The  rule  is  not  a  technicality,  but  is 
founded  in  the  nature  of  things  and  the 
very  purpose  of  the  testator.  It  is  not  used 
to  determine  the  meaning  of  a  will,  but  its 
operation  when  the  meaning  has  been  ascer- 
tained by  the  ordinary  rules  of  interpreta- 
tion.    Williams's  Appeal,  83  Pa.  377. 

WKing  V.  Evans,  24  Can.  S.  C.  356. 

In  Hess  v.  Lakin,  7  Ohio  S.  &  C.  P.  Dec. 
300,  it  is  said:  "The  rule  is  not  a  mean 
to  discover  the  intention  of  the  grantor  or 
testator,  but,  supposing  the  intention  as- 
certained, the  rule  controls  it  so  far  as  it  is 
repugnant  to  the  policy  of  the  law,  giving 
effect  to  the  general  and  legal,  rather  than 
to  the  more  particular  and  proscribed  in- 
tent. The  party  making  such  a  limitation 
has  in  his  mind  two  purposes,  which  are  le- 
gally in  conflict.  One  is  to  give  the  ancestor 
only  a  life  estate,  the  other  to  limit  the 
land  to  his  heirs  collectively,  and  in  indefi- 
nite succession.  These  two  intents  can- 
not stand  together,  without  more  or  less 
of  general  mischief  to  the  public  welfare; 
and  the  rule  prevails  simply  te  subordinate 
the  particular,  and  apparently  less  impor- 
tant, design  of  limiting  the  ancestor's  in- 
terest to  a  life  estate,  to  the  more  compre- 
hensive, and  probably  the  preferred,  purpose 
of  transmitting  the  inheritance  in  the  man- 
ner indicated." 
29  L.R.A.(N.S.) 


In  Doe  ex  dem.  Patterson  v.  Jackmin, 
6  Ind.  283,  it  is  said  that  "the  rale  ii  no; 
designed  to  give  meaning  to  words,  but  to 
fix  the  nature  and  quantity  of  an  estate. 
Whenever,  then,  the  matter  becomes  eertain 
that  the  term  'heirs'  is  used  with  an  inte&t 
that  they  should  take  as  purchasers,  the  ia* 
strument  should  be  so  construed.  Indeed, 
there  is  no  rule  that  can  guide  us  saf&y 
through  the  numerous  cases  and  apparent 
conflict  of  authorities  on  this  subject,  ure 
that  which  looks  to  the  intent  of  the  testa- 
tor." 

The  rule  in  Shelley's  Case  is  not  to  be 
used  for  the  purpose  of  finding  out  the  i^ 
tention  of  a  testator.  The  sense  in  vbi:h 
the  testator  uses  the  words  'liein  of  the 
body"  must  first  be  found  out,  and  wha 
that  is  done,  the  question  can  arise  wheth- 
er the  rule  in  Shelley's  Case  applies.  Griio* 
son  V.  Downing,  4  Drew.  125. 

In  every  case  a  preliminary  questixi 
must  be  settled,  and  that  is,  whether  or  s 't 
the  terms  of  the  gift  or  conveyance  brin: 
the  estate  within  the  operation  of  the  ruk. 
Crandell  v.  Barker,  8  N.  D.  263,  78  N.  W. 
347.  To  the  same  effect,  Jones  v.  Bower,  SO 
Pa.  Co.  Ct  95. 

The  true  issue  is  whether  the  party  entsil' 
ing  means  to  build  up  a  succession  of  ht\:i 
on  the  estate  of  the  tenant  for  life,  ami  v^ 
to  establish  those  premises  on  which  oslj 
the  rule  proceeds.  If  such  be  the  iDttrut, 
then  the  rule  should  be  applied,  even  tkiyi 
the  party  should  express  in  his  will  that  Xsi 
rule  should  not  be  applied,  and  that  the  re- 
mainder to  the  heirs  of  the  tenant  for  Ii- 
should  operate  by  purchase,  which  strcf^: 
sort  of  a  case  has  not  yet  occurred  in  » 
court  of  justice,  though  it  certainly  l^ 
been  the  subject  of  private  consultatioo.  h 
exploring  whether  the  premises  on  vL^^ 
the  rule  proceeds  are  existing  or  not  M:. 
Hargrave  would  be  studious  to  find  out  ri 
to  indulge  the  intention,  but  the  momec: 
the  intention  to  esteblish  those  premises  «tf 
discovered,  he  would  disregard  every  ovt' 
intention,  and  obdurately  apply  the  niK. 
though  ever  so  strongly  solicited  to  the  en- 
trary.     Hargrave's  Law  Tracts,  551. 

In  Guthrie's  Appeal,  37  Pa.  9,  it  ii  ttj^ 
that  it  is  always  a  precedent  question  la 
any  case  to  which  it  is  supposed  the  TV,)e 
is  applicable,  whether  the  lunitation  of  tw 
remamder  is  made  to  the  heirs  in  feeor  ii 
tail  as  such,  and  in  solving  this  qu^st:' 
the  rule  iteelf  renders  no  assistance.  It  •> 
silent  until  the  intention  of  the  grantor  c: 
devisor  is  ascertained ;  but  if  that  iBtei)t:on 
is  found  to  be  that  the  remaindermen  m 
to  teke  as  heirs  of  the  grantee  or  de^i^ 
of  the  particular  freehold,  instead  of  ^ 
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the  title  passes  to  defeat  his  ulterior  pur- 
poses, by  selling  the  property.  ••  The  ques- 
tion is,  What  is  the  great  object  of  the  de* 
\i90r?  The  ascertainment  of  this  is  sub- 
ject to  the  ordinary  rules  of  construction, 


but  wliere  well-considered  and  uniinpeached 
adjudications  have  assigned  to  certain 
forms  of  disposition  a  determinate  result, 
we  are  bound  by  it  as  an  ascertained  law 
of  construction.  99     The  question   in  every 


coming  themselves  the  root  of  a  new  succes- 
sion, the  rule  is  applied,  although  it  may 
(]<>feat  a  manifest  intention  that  the  first 
taker  should  have  but  an  estate  for  life. 

M  Price  V.  Taylor,   28   Pa.   102,   70  Am. 
Deo.  105. 

In  Shalter  v.  Ladd,  8  Pa.  Co.  Ct.  628,  in 
referring  to  the  doctrine  that  the  particu- 
lar intent  expressed  in  a  will  is  to  be  sac- 
rificed to  the  general  and  paramount  inten- 
tion, the  court  said  that,  stripped  of  all  its 
nivstery,  it  seemed  to  mean  simply  that  an 
intent  to  give  the  first  taker  a  life  estate 
only  is  to  be  sacrificed  when  it  is  apparent 
that  his  issue  is  to  take  after  him  by  limi- 
tation.   In  other  words,  it  is  merely  descrip- 
tive of  the  rule  in   Shelley's  Case,  which, 
conversely,  is  said  to  sacrifice  a  particular 
intent,  to  give  effect  to  the  main  intent,  of 
the  testator.    But  it  is  said  that  all  authori- 
ties agree  that  this  rule  has  no  application 
in  the  interpretation  of  a  will,  and  takes  ef- 
fect only  when  the  interpretation  has  been 
first  ascertained.     It  is  manifest  that,   in 
order  to  sacrifice  the  particular  to  the  gen- 
eral intent,  the  latter  must  be  first  found 
to  exist,  that  is,  the  intention  that  the  is- 
sue shall  take  by  limitation  must  be  first 
ascertained.    If  it  is  not,  neither  the  rule  as 
to  the  particular  and  general   intent,   nor 
the  rule  in  Shelley's  Case,  with  which   it 
^eems  to  be  interchangeable,  can  apply,  and 
in  solving  this  question  the  rule  itself  ren- 
ders no  assistance. 

In  Allen  v.  Pass,  20  N.  C.  207  (4  Dev. 
t  B.  L.  77),  it  is  said  that  "before  the  ap- 
plication of  the  rule  in  Shelley's  Case,  it 
s  always  proper  first  to  ascertain  wheth- 
er, on  the  true  interpretation  of  the  words 
«f  the  gift,  there  is  a  limitation  of  the  in- 
heritance in  remainder*  to  the  heirs  or  to 
he  heirs  of  the  bod^  of  one  to  whom  a  prece- 
lent  freehold  is  given.  Such  a  limitation 
loea  exist  when  the  gift  is  to  them  in  the 
uality  of  heirs, — embracing  the  same  num- 
«r  and  succession  of  objects,  and  con- 
erring  the  same  extent  of  interest,  as  would 
e  embraced  and  conferred  where  the  in- 
eritance  has  been  limited  to  the  ancestor. 
.  .  On  the  other  hand,  as  the  law  will 
ot  entrap  men  by  words  incautiously  used, 
',  in  the  limitation  of  a  remainder  by  any 
istruraent  of  conveyance,  the  phrase  'heirs' 
r  'heirs  of  the  body'  be  expressed,  but  it 
I  unequivocally  seen  that  the  limitation  is 
ot  made  to  them  in  that  character,  but 
mply  as  a  number  or  class  of  individuals 
nis  attempted  to  be  described,  then  the 
hole  force  of  the  phrase  is  restricted  to 
lis  designation  or  description;  it  shall 
ive  the  same  operation  as  the  words  would 
ive  of  which  it  is  the  representative:  there 
not  in  fact  a  limitation  to  'heirs'  and. 
course,  there  is  no  room  for  the  appli- 
ition  of  the  rule." 

In   Kingsland  t.  Rapelye,  3  Edw.  Ch.  1, 
L.ItA.(N.S.) 


the  court  said  that  whenever  the  words 
"heirs  of  the  body"  or  "heirs"  are  used, 
there  is  no  question  of  construction  aris- 
ing from  any  supposed  intention  of  the 
party  to  use  them  m  any  other  sense  than 
what  the  law  has  affixed  to  them;  nor  is 
a  different  meaning  to  be  sought  for.  The 
law  at  once  interposes,  and  gives  to  the 
words  a  precise  meaning;  and  upon  this 
basis  a  rule  has  been  established  which  for 
ages  has  been  the  rule  of  property  wherever 
the  common  law  is  suffered  to  prevail,  and 
no  instance  can  be  adduced  of  a  deviation 
from  it.  If,  however,  instead  of  employing 
the  precise  words  in  a  limitation  upon 
which  the  rule  in  Shelley's  Case  was  found- 
ed, other  words  of  similar  impdrt  are  in- 
troduced which  may  admit  of  the  same 
and  likewise  of  a  different  application,  aa 
for  example  "issue,"  "children,''  "sons"  in- 
stead of  "heirs"  or  "heirs  of  the  body;"  or 
if  there  be  superadded  words  of  limitation 
to  those  just  mentioned,  or  of  modification, 
or  expressions  tending  to  create  an  estate 
tail  by  implication  merely, — in  all  these 
cases  it  then  becomes  a  question  of  con- 
struction upon  the  context  of  the  instru- 
ment, and  the  intention  is  to  be  ascertained 
and  followed  as  the  governing  principle. 
This  intention  has  sometimes  been  called 
the  law  of  the  instrument;  sometimes  the 
polestar;  but,  in  taking  it  for  a  guide, 
courts  submit  to  be  bound  by  precedents  and 
authorities  in  point,  and  endeavor  to  fol- 
low it  upon  judicial  grounds,  and  not  by 
mere  arbitrary  conjecture. 

•»  George  v.  Morgan,  ]  6  Pa.  95. 

Whenever  the  word  "heirs"  is  used  in  a 
conveyance  or  devise,  and  the  rule  in  Shel- 
ley's Case  is  invoked,  a  preliminary  ques- 
tion arises  whether  the  word  ''heirs"  has 
been  used  in  such  a  sense  as  will  make  the 
rule  in  Shelley's  Case  applicable.  Mart- 
ling  V.  Martling,  55  N.  J.  Eq.  771,  39  Atl. 
203. 

The  solution  of  the  problem  is  deter- 
mined by  a  construction  of  the  terms  of  the 
grant  or  devise,  to  ascertain  whether  the 
word  "heirs"  is  used  in  the  one  sense  or  the 
other,-— in  its  technical  sense  or  as  a  mode 
of  indicating  persons.     Ibid. 

It  is  equally  well  settled  that  the  con- 
struction to  determine  the  meaning  of  the 
testator  or  donor  in  using  the  word  "heirs" 
shall  be  from  the  entire  language  of  the 
instrument.     Ibid. 

The  proper  method  of  applying  the  rule 
in  Shelley's  Case  is  this:  interpret  the  deed 
or  will  by  the  ordinary  rules  of  construc- 
tion, precisely  as  if  this  rule  had  no  exist- 
once.  Then,  having  ascertained  the  testa- 
tor's intention,  look  at  this  rule,  and  see 
whether  such  intention  conflicts  with  it; 
if  it  does,  the  rule  must  be  applied,  for  it  is 
absolute  and  has  no  exceptions.  Grimes  t. 
Shirk,  169  Pa.  74,  32  Atl.  113. 
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case  must  be  whether  the  expression  requir- 
ing exposition,  be  it  "heirs"  or  "heirs  of 
the  body/'  or  any  other  expression  which 
may  have  the  like  meaning,  is  used  as  a 


designation  of  a  particular  individual  or  a 
particular  class  of  objects,  or  whetiier,  on 
the  other  hand,  it  includes  the  whole  Hoe 
of  succession  capable  of  inheriting.  M 


The  rule  is  not  properly  a  matter  to  be 
considered  until  the  meaning  of  the  instru- 
ment has  been  ascertained  under  the  rules  of 
construction.  When  the  intention  of  the 
grantor  or  devisor  has  been  ascertained 
under  the  ordinary  rules  of  construction, 
then  the  question  properly  arises,  Does 
that  intention  violate  the  rule  in  Shelley's 
Case?  Duckett  v.  Butler,  67  S.  C.  130,  45 
6.  E.  137. 

The  underlying  question  in  all  contro- 
versies when  it  is  contended  that  the  rule 
in  Shelley's  Case  applies  is  whether  the 
words  "heirs,"  "heirs  of  the  body,"  or  "is- 
sue" are  to  be  construed  as  words  of  limi- 
tation or  words  of  purchase, — if  the  for- 
mer, the  rule  applies,  denying  any  estate  to 
the  issue  or  heirs  of  the  body,  but  enlarging 
the  estate  of  the  life  tenant  to  a  fee  simple 
or  fee  conditional,  as  the  case  may  be. 
Carrigan  v.  Drake,  36  S.  C.  354,  16  S.  E. 
830. 

In  Colclough  V.  Colclough,  Ir.  Rep.  4 
Eq.  263,  it  was  said:  "Can  anybody  doubt 
that  when  an  express  estate  for  "life  is 
given  to  the  first  taker,  with  a  subsequent 
devise  to  his  heirs  or  the  heirs  of  his  body 
or  his  issue,  the  testator  intended  that  the 
first  taker  should  have  an  estate  for  life, 
and  nothing  more?  But  once  it  is  ascer- 
tained that  the  words  'heirs'  or  'heirs  of  the 
body*  or  *is8ue'  are  used  in  the  technical 
sense,  then  it  is  settled  that  his  intention 
cannot  be  effected  according  to  his  wish, 
by  reason  of  the  intervention  of  a  rule  of 
law.  The  office  of  a  court  of  construction 
is  to  determine  in  the  ordinary  way  and  by 
the  ordinary  tests  the  meaning  of  the  words 
which  have  been  employed  by  the  testator, 
and  when  that  has  been  accomplished,  the 
rest  is  matter  of  positive  arbitrary  law." 

Where  a  life  interest  is  given  to  the  an- 
cestor, with  a  devise  over  either  to  his 
heirs  general  or  the  heirs  of  his  body,  there 
the  two  estates  coalesce,  unless  there  is  a 
plain  indication  that  the  words  "heirs  of 
the  body"  or  "heirs,"  as  the  case  may  be, 
are  used  in  a  sense  different  from  their 
ordinary  signification.  The  question  which 
has  constantly  been  raised  is  this:  What 
is  to  be  considered  sufiicient  evidence  of  the 
words  having  been  used  in  such  special 
sense?  Upon  this  there  exists  a  multi- 
tude of  decisions  on  which  many  titles  de- 
pend; and  the  court  is  not  at  liberty  to 
depart  from  any  rules  which  have  been 
laid  down  to  determine  what  does  and  what 
does  not  afford  sufficient  evidence  to  give  a 
special  sense  to  the  words  "heirs  of  the 
body."  Mills  v.  Seward,  1  Johns.  &  H. 
733. 

The  question  is  not  whether  the  testator 
intended  that  the  rule  should  not  operate, 
for  that  is  not  subject  to  his  power,  but 
whether  he  used  words  synonvmous  with 
"heirs  of  the  body."  The  rule,  perhaps, 
in  every  instance,  subverts  the  intent. 
Simpson  v.  Rped,  205  Pa.  53,  54  Atl.  499. 
29  L.R.A.(N.S.) 


100  Van  Grutten  v.  Foxwell,  77  L.  T.  X. 
S.  170. 

If  the  words  which  are  added,  or,  indeed, 
any  provision  to  be  found  in  other  parts 
of  the  will,  show  that  the  expref»sioii 
"heirs"  or  "heirs  of  the  body"  waa  not  in- 
tended to  be  used  in  the  ordinary  legal 
sense,  but  was  intended  to  designate  some 
individual  person  or  particular  class  of  per- 
sons, effect  may  be  given  to  the  intention  of 
the  testator  thus  expressed.     Ibid. 

The  question  in  case  of  a  will  is  net 
whether  the  testator  intended  that  the  rule 
should  not  operate,  for  that  is  not  snbjeet 
to  his  power,  but  whether  he  used  the 
words  "heirs  of  the  body"  as  Bynonymous 
with  the  word  "children"  or  "its  proper 
equivalent.  By  not  adverting  to  this,  th« 
rule  has  sometimes  been  thought  to  be  a 
flexible,  instead  of  an  unbending,  one.  Hil- 
eman  v.  Bouslaugh,  13  Pa.  351,  63  Am. 
Dec.  474. 

The  question  to  be  determined  is  whether 
the  testator  meant  by  the  word  "heirs"  an 
unbroken  line  of  descendants  or  a  class,  as 
children.  Moyer's  Estate,  12  Pa.  Ca  Ct 
137. 

If  the  intention  is  ascertained  that  the 
heirs  are  to  take  qua  heirs,  they  must  take 
by  descent,  and  the  inheritance  vest  in  the 
ancestor.    Doebler's  Appeal,  64  Pa.  0. 

Where  the  ancestor  takes  a  preceding 
freehold,  by  the  same  instnunent  a  remain- 
der shall  not  be  limited  to  the  heirs  qua 
heirs  to  take  as  purchasers.  If  given  as  an 
immediate  remainder  after  the  freehold,  it 
shall  vest  as  an  executed  estate  of  inheri- 
tance in  the  ancestor;  if  mediately  after 
some  other  interposed  estate,  then  it  shall 
vest  in  him  as  a  remainder.    Ibid. 

This  rule  was  so  stubborn  that,  where 
the  grant  of  the  ^remainder  was  to  the 
"heirs"  or  "heirs  of  the  body"  of  the  life 
tenant,  it  was  conclusively  inferred  that  t> 
intent  and  purpose  of  the  grant  was  to 
create  an  estate  of  inheritance  which  would 
descend  to  those  nominated  by  the  general 
description  of  "heirs,"  notwithstandin^r  i^ 
grantor  should  declare  his  intention  to  be 
otherwise.    Duffy  v.  Jarvis,  84  Fed.  731. 

In  cases  where  the  words  "heirs"  or 
"heirs  of  the  body"  are  used,  they  will  be 
construed  to  limit  or  define  the  estate  in- 
tended to  be  conveyed,  and  will  not  be  treat- 
ed as  words  of  purchase,  and  no  supposed  in- 
tention on  the  part  of  the  testator  or  gran- 
tor, arising  from  the  estate  being  convered 
in  the  first  instance  for  life,  will  be  permit- 
ted to  control  their  operation  as  words  of 
limitation.  Ware  v.  Richardson,  S  Md  503, 
56  Am.  Dec.  762. 

When  it  is  apparent  that  the  worJs 
"heirs"  or  "heirs  of  the  body"  are  used  as 
descriptive  of  individuals,  and  not  of  th«» 
general  line  of  heirs,  thev  are  considere-i 
words  of  purchase,  that  is,  thev  indicnt** 
the  object  and  limit  the  sc<ipe  of  the  ffift, 
and,   although   those  to  whom  the  gift  is 
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2.  Illustrative  tsasea. 

Where  a  testatrix,  by  the  first  item  of  her 
will,  devised  to  her  son  an  undivided  one 
half  in  fee  simple  of  certain  land,  and  by 
the  second  item  granted  to  her  daughter 
the  remainder  of  the  undivided  half  of  said 
property  "during  her  natural  life,  and  after 
her  decease  ...  to  her  lawful  heirs," 
and  after  that  in  a  subsequent  clause,  of 
the  will  she  directed  that  certain  house- 
hold effects  **he  equally  divided  between  my 
said  two  heirs/'  it  was  held  not  to  show 
that,  in  using  the  term  "lawful  heirs"  in 
conveying  the  estate  to  her  daughter,  she 
thereby  meant  her  daughter's  children,  so  as 
to  take  the  devise  out  of  the  rule  in  Shel- 
ley's Case.  The  court  said  that  before  it 
could  conclude  that  the  testatrix  employed  it 
in  a  sense  different  from  that  assigned  to 


thus  secured  may  be  heirs,  of  the  first  taker, 
tliey  do  not  take  as  heirs,  but  directly  from 
the  donor,  and  thereby  take  by  purchase. 
Price  v.  Price,  5  Ala.  578. 

Upon  the  point  discussed  under  this 
heading,  see  also  Peer  v.  Hennion. 

1  Perkins  v.  McConnell,  136  Ind.  384,  30 
X.  E.  120. 

In  Belcher's  Estate,  211  Pa.  615,  61 
At  I.  252,  a  testator  bequeathed  his  whole 
estate  to  his  executors  in  trust,  to  pay  the 
income  to  testator's  parents,  brothers,  and 
sisters  in  equal  portions,  and  to  the  issue  of 
any  brothers  and  sisters  in  case  of  their 
death,  for  and  during  the  term  of  their 
natural  lives  and  the  life  of  the  survivor 
of  them,  and  provided  that  after  the  death 
of  the  testator's  father,  mother,  or  any  of 
the  brothers  or  sisters  without  issue,  the 
portions  of  the  income  of  the  estate  so  paid 
to  them  during  their  life  should  go  to  the 
survivor  or  survivors  during  the  remainder 
of  their  natural  lives,  and  after  the  death 
of  the  father,  mother,  brothers,  and  sisters, 
that  the  estate  should  descend  to  the  issue 
of  such  brothers  and  sisters  who  might 
then  be  living,  share  and  share  alike,  in 
fee.  It  was  held  that  the  remaindermen 
took,  not  as  heirs  of  anyone's  ancestor,  but 
dir»»ctly,  as  donees  and  purchasers  under  the 
will,  and  that  therefore  the  rule  in  Shel* 
l^'j's  Case  did  not  apply.  Tlie  court  said 
that,  in  determining  whether  the  rule  was 
applicable,  the  test  was  how  the  donees 
ill  remainder  were  to  take. 

In  Zavitz  v.  Preston,  96  Iowa,  52,  64  N. 
\y.  008,  the  court  said  whether  the  rule  in 
Shelley's  Case  was  in  force  in  Iowa  need 
n«)t  be  determined;  that  it  certainly  could 
not  be  invoked  to  defeat  the  intention  of 
the  testator;  that  when  that  was  ascer- 
tained according  to  established  rules,  it 
would  prevail  if  not  in  violation  of  law. 
In  this  case  the  devise  was  to  one  during 
his  natural  life,  the  property  at  his  death 
to  be  equally  divided  between  his  lawful 
heirs  and  next  of  kin;  and  the  court  de- 
clared that  it  was  clear  that  the  testator 
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it  by  the  law,  there  must  be  something  in 
the  context  manifesting  a  clear  intention  to 
employ  the  word  as  one  of  purchase,  and 
not  of  limitation,  i 

But  where  the  remainder  was  to  "the 
heirs  of  the  body  and  the  bodies  of  such 
child  or  children,"  followed  by  the  words, 
"to  be  equally  divided  between  them,"  it 
was  held  that  these  latter  words  did  not, 
even  when  taken  in  conjunction  with  a  sub- 
sequent direction  to  trustees  to  convey  to 
"such  heirs"  in  fee,  show  that  the  testator 
could  not  have  used  the  words  "heirs  of 
the  body  and  bodies  of  such  child  or  chil- 
dren" in  their  legal  sense,  or  intended  there- 
by to  designate  the  whole  stock  of  inherit- 
able descendants  of  his  child  or  children  in 
due  course  of  succession,  and  they  would 
not  therefore  take  the  devise  out  of  the, 
rule  in  Shelley's  Case.  >    So  an  estate  tail 


intended  that  the  devisee  should  have  a  life 
estate  only. 

Where  the  devise  was  to  the  testator's 
son  for  life,  and  no  longer,  and  after  his 
death  to  his  heirs,  lawfully  begotten,  for- 
ever, to  be  equally  divided  between  them, 
but  it  was  provided  that  should  the  son 
desire  to  sell  the  property,  he  could  do  so, 
and  convey  the  land  in  fee  to  the  purchaser, 
it  was  held  that  the  negative  or  restrictive 
words  used  in  connection  with  the  devise  of 
the  estate  for  life,  and  the  subsequent  words 
of  division  used  in  connection  with  the  de- 
vise to  the  heirs,  followed  by  the  power  of 
sale  to  the  first  devisee,  sufficiently  indi- 
cated a  plain  and  unequivocal  intention  of 
the  testator  to  use  the  words  "heirs  lawfully 
begotten"  in  the  sense  of  children  rather 
than  in  their  strict  technical  sense,  so  as 
to  take  the  devise  out  of  the  rule  in  Shel- 
ley's Case.    Clarke  v.  Smith,  40  Md.  106. 

In  List  ▼.  Rodney,  83  Pa.  483,  a  will 
provided  that  a  devise  to  a  daughter  and 
to  her  children  was  intended,  and  that  by 
the  devise  certain  real  estate  should  be 
given  to  her  children  living  at  her  death, 
and  to  the  lawful  issue  of  any  of  them  if 
dead,  in  the  right  of  such  one  deceased,  and 
to  their  heirs  forever,  share  and  share 
alike;  and  for  want  ot  such  issue  living, 
then  the  real  estate  so  devised  was  to  vest 
in  her  husband  during  the  devisee's  natural 
life,  for  his  own  use  and  benefit,  subject  to 
certain  trusts;  and  it  was  held  to  be  a  clear 
intention  of  the  testator  not  to  give  during 
the  life  of  his  daughter  any  vested  estate 
to  her  children  in  ^ing  at  the  date  of  the 
will,  nor  to  her  subsequently  born  children. 
The  court  also  held  that  the  intention  being 
thus  made  clear,  the  rule  in  Shelley's  Case 
could  not  be  invoked  to  prevent  that  inten- 
tion from  being  affective. 

« Van  Grutten  v.  Foxwell,  77  L.  T.  N.  S. 
170. 

So,  a  devise  to  A  for  life,  and  after  his 
death  to  his  issue,  as  tenants  in  common, 
the  will  providing  that  in  case  A  should  die 
without  leaving  issue,  the  property  should 
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was  held  to  be  given  to  the  first  taker  un- 
der a  devise  to  one  for  life  without  impeach- 
ment of  waste,  with  a  power  of  jointuring, 
remainder  to  the  issue  of  his  body  and  their 


heirs,  and  in  default  of  such  issue,  over, 
this  ruling  giving  effect  to  the  general  in- 
tention. 8 

The  intention  not  to  use  technical  words 


go  to  B  in  fee,  was  held  to  give  A  an  estate 
tail  in  order  to  effectuate  the  general  in- 
tent. Doe  ex  dem.  Cock  v.  Cooper,  1  East, 
229. 

A  devise  of  real  estate  to  A  for  life, 
and  after  his  death  to  the  male  issue  of  the 
body  of  A,  in  equal  shares  and  proportions, 
gives  him  an  estate  tail.  Jackson  v.  Cal- 
vert, 1  Johns.  &  H.  235.  The  court  said 
that  when  real  estate  was  given  to  issue 
without  words  of  limitation  added  thereto, 
in  order  to  preserve  what  was  supposed  to 
be  the  general  intent,  the  court,  finding  that 
the  issue  could  not  take  the  intended  bene- 
fit for  want  of  words  of  limitation  super- 
. added  to  the  gift  to  them,  gave  effect  to 
the  devise  by  vesting  an  estate  tail  in  the 
person  named  as  tenant  for  life,  because  by 
so  doing  the  issue  would  have  a  chance, 
though  rather  a  precarious  one,  of  suc- 
ceeding to  the  estate. 

In  Roe  ex  dem.  Dodson  v.  Grew,  2  Wils. 
322,  it  was  held  that  a  devise  to  A  for 
life,  and  after  his  death  to  the  heirs  of 
his  body  and  the  heirs  of  the  body  of  such 
issue,  created  an  estate  tail  in  A.  Bat- 
hurst,  J.,  said  tliat  it  is  a  rule  that  where 
an  ancestor  takes  an  estate  of  freehold, 
if  thd  word  "issue''  in  a  will  conies  after, 
it  is  a  word  of  limitation;  where  there  ap- 
pears a  particular  intent  and  a  general 
intent,  the  general  must  take  precedence. 

Under  a  devise  to  a  man  for  life  without 
impeachment  of  waste,  and  after  his  death 
to  the  issue  male  of  his  body,  and  to  the 
heirs  and  assigns  of  such  issue  male  for- 
ever, and  for  default  of  such  issue,  over, 
it  was  held  that  the  first  devisee  took  an 
estate  tail  in  order  to  give  effect  to  the 
general  intention  of  the  testator.  Denn  ex 
dem.  Webb  v.  Puckey,  5  T.  R.  299. 

And  in  order  to  give  effect  to  the  general 
intention  of  a  devisor,  the  first  taker  was 
held  to  take  an  estate  tail  under  a  devise 
of  property  to  testator's  nephew,  to  hold  to 
him  during  his  natural  life,  and  after  his 
death  "to  and  amongst  his  issue,  and  in 
default  of  issue,"  over.  Doe  ex  dem.  Bland- 
ford  V.  Applin,  4  T.  R.  82. 

A  devise  to  children  and  for  and  during 
their  natural  lives,  with  remainder  over 
in  case  of  their  dying  without  issue,  pre- 
vents them  from  taking  estates  for  life,  as 
the  testator  intended,  since  the  rule  in 
Shelley's  Case  applies.  Doe  ex  dem.  Gal- 
lini  V.  Gallini,  5  Barn.  &  Ad.  621. 

Where  there  was  a  devise  to  A  for  life, 
remainder  to  his  children  and  their  heirs 
as  tenants  in  common,  and  by  a  codicil, 
after  purchased  estates  were  devised  to  A 
for  life,  remainder  to  the  heirs  of  his 
bodv,  lawfully  begrotten,  forever,  equally, 
share  and  share  alike,  sons  and  daughters, 
but  if  A  should  die  without  heirs  or  heir, 
then  over,  it  was  held  that  A  took  an  estate 
tail  in  the  property  devised  by  the  codicil. 
Grimsoa  v.  Downing,  4  Drew.  125. 
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In  Doe  ex  dem.  Cole  v.  Goldsmith,  7 
Taunt.  209,  testator  devised  certain  prop- 
erty to  A  and  his  assigns  for  life,  and  after 
his  death  to  the  heirs  of  his  body,  lawfully 
to  be  begotten,  in  such  parts  and  sfaarei 
as  A  should  appoint,  and  in  default  of  such 
heirs  of  his  body  immediately  after  his 
decease,  over,  it  was  held  that  A  took  an 
estate  tail  by  implication.  The  court  said 
that  it  is  an  established  rule  that  where 
a  general  intent  appears,  any  particular 
intent  which  appears,  however  clearly  ex- 
pressed, shall  never  take  effect  where  it  is 
inconsistent  with  the  general  intent. 

s  Frank  v.  Stovin,  3  East,  548. 

So,  where  there  was  a  devise  to  testator's 
nephew  G.,  to  hold  unto  him,  the  said  G^ 
for  and  during  the  term  of  his  natural  life, 
and  after  his  death  to  the  use  of  the  issoe 
male  of  his  body,  lawfully  to  be  begotten, 
and  the  heirs  male  of  the  body  of  such  is- 
sue male,  and  for  want  of  such  issue  male, 
over,  it  was  held  that  the  general  inten- 
tion must  control  so  as  to  create  sin  estate 
tail  in  G.  Roe  ex  dem.  Dodson  t.  Grew. 
Wilmot's  Notes,  272.  The  court  said  that 
though  the  testator  certainly  intended  in  the 
first  instance  to  give  G.  only  an  estate  for 
life,  yet,  if  he  certainly  intended  that  all  his 
sons  should  take  in  succession,  one  after 
another,  and  they  could  not  take  in  that 
manner  but  by  lodging  the  estate  tail  in 
G.,  then  it  came  to  this:  "Here  are  two 
things  intended:  one,  an  estate  for  life  to 
G.  Grew,  another  an  estate  in  succession  to 
all  his  sons  in  tail  male  ad  finitum;  can 
they  both  take  place?  If  they  can,  they 
ought;  if  they  cannot,  then  balance  the  in* 
tent  ions  against  one  another,  and  see  which 
is  the  weightiest  and  most  comprehensive, 
And  give  that  an  effect.  Courts  substi- 
tute themselves  in  place  of  a  testator,  and 
suppose  the  question  to  have  been  asked 
him,  'You  have  willed  two  things  which 
cannot  both  be  obeyed  exactly  according  to 
your  will,  and  therefore  one  must  yield  to 
the  other.'  What  must  have  been  the 
answer?  'I  wish  to  be  obeyed  in  the  prin- 
cipal, capital,  and  most  material  destina- 
tion I  have  made,  and  to  reject  the  second- 
ary and  subordinate  one.'** 

in  Black  wet  I  v.  Hale,  1  Ir.  C  L.  Rep. 
612,  testator  devised  certain  lauds  to  trus- 
tees, etc.,  upon  trust,  to  permit  testator's 
brother  and  son  during  their  lives  to  take 
and  receive  the  rents,  etc.,  of  the  premises, 
to  their  own  sole  and  separate  use,  share 
and  share  alike,  and  after  the  death  of 
either  of  them  to  permit  the  survivor  tu 
receive  the  rents,  etc.,  during  his  life,  and 
then  to  trustees,  to  preserve  contingent  re- 
mainders, etc.,  then  to  permit  tlie  lawful 
issue  male  of  the  said  brother  and  son,  or 
the  lawful  issue  male  of  one  of  them,  in  cas« 
the  other  should  have  no  issue  at  the  time  of 
his  death,  to  take  apd  receive  the  rents,  etcu 
share  and  share  alike,  during  their  respec* 
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in  a  technical  sense  must  be  clearly  indi- 
cated; but  when  such  intention  is  plain,  ef- 
(ect  will  be  given  to  it.  ^    What  the  actual 


intent  was,  when  expressed  in  ambiguous 
terms,  is  a  question  upon  which  minds  may 
easily  differ. »     If  by  the  use  of  the  word 


tive  lives,  and  in  case  of  no  issue  male  of 
either  of  them  living  at  the  death  of  the 
survivor  of  them,  then  to  permit  the  issue 
female  of  them  and  each  of  them  during 
their  natural  lives  to  receive  the  rents,  etc., 
flhare  and  share  alike.  It  was  held  that 
the  word  "issue"  meant  "heirs  of  the  body," 
and  that  the  survivor  took  an  estate  tail 
in  order  to  effectuate  the  general  intention 
of  the  testator. 

Where  an  estate  is  given  to  a  woman  for 
life«  and  the  remainder  is  expressly  limited 
to  the  heirs  of  her  body,  lawfully  begotten, 
an  estate  tail  is  created  in  her.  Phila- 
delphia Trust,  S.  D.  &  Ins.  Go's  Appeal, 
93  Pa.  209. 

In  Colclough  ▼.  Colclough,  Ir.  Rep.  4 
£q.  263,  it  was  therein  determined  that  a 
devise  of  lands  to  a  man  and  his  assigns 
**for  and  during  the  term  of  his  natural 
life,  without  impeachment  of  waste,"  the 
will  declaring  that  after  his  death  the  prop- 
erty should  "ga  to  and  be  equally  divided 
among  his  issue,  male  and  female,  share 
and  share  alike,  as  tenants  in  common,  and 
not  as  joint  tenants,  and  if  he  should  die 
leaving  issue  only  one  child,  then  to  such 
only  child,  but  if  he  should  happen  to  die 
without  leaving  any  issue,"  then  over,  would 
not  be  affected  by  a  proviso  that  the  prop- 
erty should  not  vest  in  such  issue,  or  any 
of  them,  io  as  to  cause  any  title  to  descend 
from  them  by  inheritance  or  special  occu- 
pancy until  sueh  issue  should  attain  the  age 
of  twenty-one  years,  it  being  the  true  in- 
tent and  meaning  of  the  will  that  the  in- 
tention and  meaning  therein  expressed 
should  not  be  defeated  by  any  operation  of 
law  in  regard  to  said  issue. 

*  In  Perrin  ▼.  Blake,  6  Greenleaf  s  Cruise, 
Real  Prop.  380,  where  the  devise  was  as 
follows:  "It  is  my  intent  and  meaning 
that  none  of  my  children  should  sell  and 
dispose  of  my  estate  for  longer  time  than 
his  life;  and  to  that  intent  I  give,  devise, 
and  bequeath  all  the  rest  and  residue  of 
my  estate  to  my  son  John  Williams  and  the 
said  infant,  for  and  during  the  term  of  their 
natural  lives,  the  remainder  to  my  brother- 
in-law  Isaac  Gale  and  his  heirs,  for  and  dur- 
ini?  the  natural  lives  of  my  said  sons  John 
Williams  and  the  said  infant;  the  remain- 
der to  the  heirs  of  the  bodies  of  my  said 
sons  John  Williams  and  the  said  infant, 
lawfully  begotten,  or  to  be  begotten;"  and 
also  provided  for  remainder  over,  it  was 
held  in  the  exchequer  chamber  that  John 
Williams  took  an  estate  tail,  on  the  ground 
that  the  intention  was  not  clearly  other- 
wise. 

NVhere  there  was  a  devise  to  testator's 
brothers  and  sisters  who  should  be  living 
at  the  time  of  the  death  of  the  testator's 
wife,  "and  to  their  issue,  male  and  female, 
after  the  respective  deceases  of  said  brothers 
and  sisters,  forever,  to  be  equally  divided 
between  and  among  them,"  the  words  "is- 
sue, male  and  female,"  were  held  to  be 
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words  of  limitation.  It  was  urged  that 
the  devise  was  expressed  in  a  mode  quite 
inconsistent  with  the  notion  that  the  chil- 
dren were  to  take  by  inheritance  through 
their  parents;  that  the  devise  to  the  issue 
was  a  different  sentence  from  that  to  their 
parents;  that  it  was  to  take  effect  "after" 
the  respective  deceases  of  the  brothers  and 
sisters;  that  it  was  given  "forever"  or  in 
"fee,"  and  that  it  was  to  be  "divided  equal- 
ly between  and  amongst  them,  without  pref- 
erence." In  other  words,  the  issue,  male 
and  female,  were  to  take  equally  and  to- 
gether, and  that  this  intention  could  not  be 
effected  by  giving  an  estate  tail  to  the  an- 
cestor, in  which  case  the  estate  would  not 
be  divided,  but  the  eldest  male  would  take 
the  whole.  The  males  and  their  issue 
would  take  in  priority  exclusively  of  the 
females,  and  there  was  no  gift  over  in 
default  of  issue;  but  .the  court  nevertheless 
applied  the  rule.  Lord  Langdale,  the  Master 
of  the  Rolls,  saying  that  he  could  not  help 
thinking  that  the  operation  of  the  will  was 
not  in  accordance  with  the  testator's  in- 
tention, but  being  unablb  to  find  such  clear 
indications  of  intention  that  the  technical 
words  which  were  employed  should  not  have 
their  ordinary  effect,  he  was  unable  to  give 
effect  to  his  intention.  Tate  v.  Clarke,  1 
Beav.  100. 

A  life  estate  in  the  first  taker  was  held 
not  enlarged  by  a  devise  to  one  for  life  and 
afterwards  to  his  eldest  son,  or  any  other 
son  after  him,  for  life,  and  then  to  as  many 
of  his  descendants  issue  male  as  should  be 
heirs  of  his  or  their  bodies,  down  to  the 
tenth  generation,  during  their  natural 
lives.  Lord  Ellenborough,  Ch.  J.,  said  that 
in  this  case  the  devisor  had  not  used  general 
terms  from  whence  an  intent  to  give  a 
descendible  estate  to  the  issue  of  the  first 
devisee  might  be  collected;  but  had  in  ex* 
press  terms  narrowed  the  estates  which  the 
issue  were  to  take  to  estates  for  life;  and 
this,  properly  speaking,  was  not  a  case  of 
a  particular  and  a  general  intent,  both  of 
which  could  not  be  effectuated,  and  where 
the  one  must  give  way  to  the  other;  but 
a  case  of  single  intent  to  create  a  succes- 
sion of  estates  for  life,  not  warranted  by 
law.    Seaward  v.  Willock,  5  East,  198. 

»  In  Wright  v.  Pearson,  1  Ambl.  358,  where 
a  devise  was  in  trust  for  the  use  of  testa- 
tor's nephew  for  life,  with  remainder  to 
trustees,  to  preserve  contingent  remainders, 
with  remainder  to  the  use  of  the  heirs  male 
of  the  nephew  begotten,  and  their  heirs, 
the  will  providing  that  in  case  the  nephew 
should  die  without  leaving  any  issue  male 
of  his  body  living  at  his  death,  the  premises 
be  subjected  to  the  payment  of  a  certain 
sum  to  two  nieces  mentioned,  under  certain 
conditions,  with  benefit  of  survivorship, 
the  testator  empowering  his  trustees  after 
the  death  of  the  nephew  to  raise  and  pay  the 
same,  the  will  then  providing  that,  in  de- 
fault of  such  issue  male  of  the  nephew,  all 
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"heirs,"  the  whole  line  of  the  life  tenant's 
heirs  is  not  meant,  the  fee  will  not  vest  in 
the  first  taker,  although  from  the  language 


thought  that  the  important  inquiry  was 
what  the  intention  as  to  the  estate  to  be 
taken  by  the  first  taker  was.  ^    It  does  not 


sometimes  used  by  the  courts,  it  might  be  I  follow,    however,    from    the    fact   that   the 


the  premises  be  subject  to  the  payment  of  a 
certain  sum  for  the  use  of  five  grandchil- 
dren, or  such  of  them  as  should  be  living 
at  the  time  of  failure  of  issue  male  of  the 
nephew,  to  take  as  tenants  in  common, — it 
was  contended  that  the  testator  intended 
that  the  nepliew  should  take  only  an  estate 
for  life,  with  remainder  to  his  issue  male, 
in  fee,  in  case  he  should  have  any  at  his 
death;  that  the  limitation  was  expressly 
for  life,  and  that  the  limitation  to  preserve 
contingent  remainders  indicated  that  the 
nephew  took  a  forfeitable  estate,  and  that 
the  words  "at  the  time  of  failure  of  issue 
male"  did  not  mean  failure  of  issue  male 
generally,  but  failure  of  issue  male  at  his 
death;  but  the  court  held  that  the  nephew 
tookk  an  estate  tail  by  the  intention;  that 
the  testator  did  not  intend  to  give  the  heirs 
male  of  the  nephew  tlie  fee;  that  the  sub- 
sequent limitation  over  depended  upon  the 
words  "failure  of  issue  male"  generally; 
that  the  proviso  was  collateral,  and  that  if 
placed  upon  the  limitation,  the  whole  would 
be  consistent.  It  would  then  stand  thus: 
in  default  of  issue  male  of  the  nephew,  to 
his  grandchildren,  with  a  proviso  that  if 
the  nephew  should  die  without  issue  male 
living  at  his  deatli,  to  raise  tlie  specified 
sura  for  the  portion  of  his  nieces.  This 
opinion  is  said  in  Ambler  to  have  been  very 
dissatisfactory  to  tlie  bar  in  general.  Mr. 
Fearne,  in  his  work  on  Contingent  Re- 
mainders, vol.  1,  p.  131,  says:  To  remove 
the  fair  implication  on  the  words  of  the 
proviso,  it  was  found  requisite  to  new 
model  the  context  of  the  will  l)y  transplant- 
ing the  clause  which  afl'ordcd  it,  to  a 
dinerent  place  from  that  which  the  testator 
had  given  it;  and  by  its  removal  opening 
a  reference  of  the  words  "in  default  of 
such  issue,"  etc.,  which  seemed  excluded  by 
that  clause  as  it  stood  in  the  will.  And  to 
avoid  the  eff'ect  of  the  words  "and  their 
heirs,"  superadded  to  the  words  "heirs 
male,"  he  expunged  them  entirely.  "These 
constructive  modifications  were  not  of  the 
gentlest  touch;  and  whilst  the  one  passes 
over  in  silence  the  auxiliary  implication 
from  the  ultimate  limitation  over  to  the 
grandchildren  living  at  the  failure  of  the 
issue  male,  spoken  of  in  the  preceding  limi- 
tations, the  other  was  not  perfectly  recon- 
cilable with  the  stress  before  laid  in  the 
same  argument  on  the  words  'their  heirs,' 
against  the  construction  of  the  heirs  male, 
etc.,  taking  by  purchase.  The  words  'their 
heirs,'  the  lord  keeper  said,  would  not  per- 
mit him  to  construe  the  words  'heirs  male,' 
etc.,  words  of  purchase  without  giving  them 
the  fee,  which  would  have  been  inconsistent 
with  the  subsequent  words,  *nnd  in  default 
of  such  issue  male.'  But  could  he  give  the 
words  'heirs  male,*  etc.,  the  effpct  of  words 
of  limitation  in  consistence  with  the  same 
words,  'and  their  heirs?'  Tie  tlinnjrlit  not, 
and  discarded  those  words  by  expressly 
treating  them  as  words  of  surpiusage.  The 
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same  stroke  equally  removed  the  supposed 
obstacle  to  the  other  construction." 

6  In  a  devise  of  land  to  a  testator's  son 
for  life,  provided  he  will  live  on  and  occupy 
the  same,  and  at  his  death,  or  on  his  re- 
fusal to  live  on  or  occupy  the  same,  to  bis 
lawful  heirs,  the  word  "heirs"  was  held  to 
mean  children,  and  that  therefore  the  first 
devisee  took  only  a  defeasible  life  estate, 
the  court  saying  that  when  it  becomes  mani- 
fest that  the  word  is  used  as  a  synonym 
for  children,  or  in  some  modified  sense,  the 
rule  in  Shelley's  Case  will  not  be  applied 
to  overturn  the  testator's  intention.  Conger 
V.  Lowe,  124  Ind.  368,  9  L.RA.  165,  24 
N.  E.  889. 

Under  a  devise  to  a  son  for  life,  and  at 
his  death  to  his  widow  during  widowhood, 
and  no  longer,  and  at  her  decease  to  go  to 
the  son's  heirs,  to  be  divided  among  them 
as  the  law  directs  in  case  of  dying  intestate, 
the  words  "as  the  law  directs"  give  an 
estate  at  the  death  of  the  life  tenant  to 
persons  who  may  not  then  be  his  heirs  at 
law,  and  therefore  prevent  the  operation  of 
the  rule  in  Shelley's  Case.  Quick  v.  Quick, 
21  N.  J.  Eq.  13. 

Where  an  estate  is  expressly  limited  to 
a  devisee  for  life,  and  her  enjoyment  limited 
to  the  rents,  issues,  profits,  and  income 
during  life,  and  it  is  also  provided  that  if 
the  devisee  shall  die  after  entering  upon  the 
enjoyment  of  the  estate  for  life,  without 
leaving  any  heirs  of  her  body  begotten,  as 
aforesaid,  the  estate  shall  go  to  the  heirs 
of  the  testator,  it  was  held  to  be  the  plain 
intention  of  the  testator  to  devise  a  life 
estate,  and  that  the  rule  in  Shelley's  Case 
did  not  apply.  Kiene  v.  Gmehle,  85  Iowa, 
312,  52  N.  VV.  232. 

Wliere  there  was  a  devise  of  a  farm  to 
testator's  son  and  to  his  heirs,  with  simi- 
lar devises  to  other  children,  the  will  pro- 
viding that  none  of  the  children  should  sell 
their  land  or  encumber  it,  but  that  the 
land  should  remain  free  for  their  children 
or  heirs,  testator's  children  to  have  the 
issue,  income,  and  profits  during  their  life- 
time, with  power  of  appointment,  it  was 
held  that  the  son  took  a-  life  estate,  the  in- 
tention of  the  testator  being  not  to  grant 
a  larger  estate.  Urich  v.  Merkel,  81  Pa. 
332. 

In  Backhouse  v.  Wells,  10  Mod.  181,  the 
devise  was  of  lands  to  a  man  for  his  natural 
life  only,  without  impeachment  of  waste, 
thep  to  the  issue  male  of  his  body,  lawfully 
to  be  begotten,  remainder  to  the  heirs  male 
of  the  body  of  that  issue.  It  was  held  that 
this  created  an  estate  for  life  only  in  the 
first  taker.  The  court  said  that  the  words 
of  the  will  were  so  express  to  this  purpose 
that  neither  any  words  that  could  have 
been  used,  nor  any  arguments,  could  make 
it  plainer.  This  was  both  the  obvious  and 
legal  import  of  those  words,  and  what  they 
would  have  imported  in  a  convey  a  nace. 

A  testator  devised  certain  property  to  a 
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iuthor  of  the  iDstrument  used  certain  words 
in  one  sense  in  one  clause,  that  he  employed 
them  in  the  same  sense  in  another  clause.  7 

Where  there  was  a  bequest  to  the  testa- 
tor's daughter  "in  trust  for  her  sole  use 
ind  benefit,  and  of  her  children  and  their 
children  thereafter/'  but  in  event  that  the 
daughter  should  die  leaving  no  children  as 
heirs,  there  was  a  limitation  over,  it  was 
held  that  the  word  "children,"  where  it  was 
first  used  in  the  devise,  did  not  mean 
"heirs,"  so  as  to  bring  the  devise  within  the 
rule  in  Shelley's  Case,  and  the  fact  that  in 
the  last  sentence  children  were  referred  to 
as  "heirs'*  was  held  not  to  show  an  inten- 
tion to  limit  the  remainder  to  the  heirs,  and 
not  to  the  children  of  the  daughter.  > 

And  where,  after  a  devise  of  a  life  estate 
in  one  person,  there  was  a  devise  to  A  for 
life,  and  afterwards  to  the  heirs  of  his  body, 
and  afterwards  to  the  other  sons  of  the  first 
devisee   successively    in    tail,    then    to    tlie 


daughters  in  tail,  and  for  want  of  such  is- 
sue, to  B  in  fee,  it  was  held  that  the  inten- 
tion being  doubtful.  A,  by  legal  operation 
of  the  words  of  limitation  used,  took  an 
estate  tail  in  the  real  property  and  an  ab- 
solute  interest   in  the   personal   property.^ 

XIII.  Unqualified    limitations. 

a.  Litnitationa  to  heirs. 

1,  Effect  in  general. 

It  is,  of  course,  well  settled  that  where 
the  limitation  in  remainder  is  to  the  heirs 
of  the  life  tenant  in  its  simplest  form,  that 
is,  with  no  additional  words  to  qualify 
its  meaning  or  to  explain  the  sense  in 
which  the  author  of  the  instrument  used  it, 
the  word  is  to  be  understood  as  having 
been  used  as  a  word  of  limitation,  10  and 
this,  by  the  operation  of  the  rule  in  Shel- 


prandchild  for  life,  and  in  another  clause 
of  the  will  provided  that  should  his  grand- 
children die  without  issue  of  their  body 
the  property  should  be  equally  divided 
among  all  the  testator's  grandchildren  and 
their  legal  representatives,  and  the  title 
tliereto  thereafterward  so  vest  forever,  and 
that  no  title  in  fee  to  any  of  the  property 
should  vest  in  any  of  the  grandchildren,  the 
testator  declaring  that  they  should  have 
only  a  life  estate  therein,  and  that  the 
fee  simple  should  vest  in  their  legal  heirs. 
It  was  held  that  the  plain  intention  of  the 
testator  to  create  a  life  estate  only  in  the 
grandchildren  would  not  be  defeated  by 
giving  the  words  "legal  heirs"  a  technical 
meaning,  wholly  inconsistent  with  the  con- 
text, and  that  the  language  of  the  devise 
was  not  within  the  meaning  of  the  rule  in 
i^helley's  Case.  Belslay  v.  Engel,  107  111. 
1S2. 

But  in  Carpenter  v.  Van  Olinder,  127  111. 
42,  2  L.R.A.  455,  11  Am.  St.  Rep.  92,  19 
N.  E.  868,  the  opinion  in  the  last-mentioned 
case  was  disapproved  and  overruled  in  so 
far  as  the  latter  case  places  the  decision 
npon  the  intention  of  the  testator  to  vest  a 
fee  in  the  legal  representatives  or  legal  heirs 
of  the  ancestor,  and  not  upon  the  intention 
of  the  testator  to  use  the  words  "legal  repre- 
sentatives" or  "legal  heirs"  as  synonymous 
with  "children,"  and  therefore  as  words  of 
purchase,  and  not  of  limitation. 

'Although  the  testator  used  the  words 
"lawful  heirs"  in  one  part  of  the  will  as 
^vnonymous  with  "children,"  it  does  not 
follow  that  he  used  the  words  "heirs  of  the 
^y"  in  another  part  of  the  will  in  that 
wnae.  Wilkerson  v.  Clark,  80  Ga.  367,  12 
Am.  St.   Rep.   258,   7   S.   E.   319. 

\Miere  the  devise  was  to  the  testator's 
laughter,  for  her  benefit  during  her  life, 
•he  husband  to  have  no  control  over  the 
property,  which  was  to  "remain  the  prop- 
erty of  the  heirs  of  her  body  after  her 
If'ath."  the  fact  that  the  testator  did  not 
)rovide  for  keeping  in  the  blood  the  shares 
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of  other  daughters  was  held  not  to  indicate 
that  he  had  no  such  design  respecting  the 
share  of  this  one.     Ibid. 

S  Schaefer  v.  Schaefer,  141  111.  337,  31  N. 
E.  136. 

•  Garth  v.  Baldwin,  2  Ves.  Sr.  646. 

10  It  is  well  settled  that  the  words  "heirs" 
or  "heirs  of  his  body"  are  to  be  construed 
as  words  of  limitation,  and  not  of  purchase. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Skinner,  2 
Ohio  C.  D.  688. 

Where  a  deed  or  will  uses  the  word 
"heirs,"  and  uses  it  in  its  ordinary  legal 
signification,  a  fee  is  vested  in  the  first 
taker,  under  the  rule  in  Shelley's  Case. 
Shimer  v.  Mann,  99  Ind.  190,  50  Am.  Rep. 
82. 

It  appears  to  be  settled  that  the  words 
^Tieirs"  or  "heirs  of  the  body,"  when  used 
alone  and  without  explanation,  are  always 
considered  as  words  of  limitation,  and  not 
words  of  purchase, — that  if  it  appear  that 
by  the  term  "heirs"  the  donor  meant  the  gen- 
eral line  of  descent  from  the  ancestor,  the 
rule  will  prevail,  no  matter  how  strong  the 
intention  may  be  to  make  them  take  as 
purchasers.  Price  v.  Price,  5  Ala.  578.  To 
the  same  effect,  Ewing  v.  Standefer,  18  Ala. 
400. 

The  term  "heirs"  is  one  of  limitation. 
It  has  a  fixed  and  legal  meaning,  and  a 
mere  presumed  intention  will  not  control 
its  signification.  It  cannot  be  held  a  word 
of  purchase,  unless  the  testator's  intent  so 
to  use  it  appears  manifest.  Doe  ex  dcio. 
Patterson  v.  Jackman,  5  Ind.  283. 

When  the  word  "heirs"  is  taken  as  a  word 
of  limitation,  it  is  collective,  and  signifies 
all  descendants  in  all  generations;  but  when 
it  is  taken  as  a  word  of  purchase,  it  may 
denote  particular  persons  answering  the 
description  at  a  particular  time  and  in  a 
special  sense,  according  to  the  circumstances. 
Fulton  Y.  Harman,  44  Md.  251. 

If  the  word  "heirs"  or  other  like  word  is 
not  used  in  a  large  sense  and  to  include  suc- 
cession«  but  is  used  in  a  restricted  sense. 
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ley's  Case,  vests  the  fee  in  the  first  taker. 
Even  where  there  are  qualifiying  words,  they 
must  clearly  indicate  that  the  word  "heirs" 
was  not  intended  to  be  used  in  its  tech- 
nical sense,  before  the  instrument  will  be 
taken  out  of  the  operation  of  the  rule. 
So  that  tlie  cases  in  effect  come  to  this: 

First,  where  the  word  "heirs"  is  used, 
without  qualification  or  explanation,  in  the 
limitation  of  the  remainder  after  the  life 
estate,  as  where  the  limitation  is  to  A  for 
life,  remainder  to  his  heirs,  the  word  is  al- 
ways a  word  of  limitation;  and 

Second,  where  the  word  "heirs"  is  accom- 
panied by  qualifying  words,  or  words  of 
explanation,  as  where  the  limitation  is  to  A 
for  life,  remainder  to  his  heirs  "and  their 
heirs,"  or  to  his  heirs  "in  fee,"  or  to  his 
heirs  "living  at  his  death,"  etc.,  there  is  a 
presumption  that  the  word  "heirs"  was  used 
in  its  technical  sense;  H  that  is,  as  a  word 
of  limitation.  This  may  be  said  to  be  a 
conclusive  presumption  only  where  the  word 
"heirs"   is  used  with   no  additional   quali- 


fying or  explanatory  words.  It  is  a  re- 
buttable presumption  where  such  additional 
explanatory  words  are  used,  but  the  evidence 
of  intention  furnished  by  the  explanatory 
words  must  be  clear  and  strong  before  the 
presumption  that  the  word  'nieirs"  was  used 
as  a  word  of  limitation  will  be  overcome. 

For  the  discussion  of  the  effect  of  certain 
explanatory  words  and  phrases  following 
the  words  'Tieirs,"  **heir8  of  the  body,"  or 
"issue,"  see  infra,  XIV. 


2.  IlltistraUve  eases. 

It  will  be  found  that  in  some  of  those 
cases  qualifying  words  appeared,  but  no 
notice  of  them  was  taken,  so  that  the  ques- 
tion of  what  effect  they  may  have  had  on  tbe 
sense  in  which  the  word  "heirs"  was  used 
was  not  involved.  A  grant  to  one  for  life, 
and  then  to  his  heirs,  vests  the  fee,  under 
the  rule  in  Shellev's  Case,  is  So  a  devise 
to  testator's  son  for  life,  the  property  at 


and  merely  to  describe  persons  who  will 
answer  the  description  at  a  future  time,  as 
at  the  death  of  the  tenant  for  life,  the  rule 
has  no  application,  and  the  remainder  is 
contingent  until  the  death  of  the  tenant  for 
life,  upon  which  event  the  persons  desig- 
nated as  heirs  or  otherwise  in  succession 
take,  not  by  inheritance  from  the  first  taker, 
but  as  purchaser.  Therefore  what  the  grant- 
or testator  meafis  by  heirs,  or  other  like 
phrases,  must  first  be  adjusted  without  ref- 
erence to  the  rule.  Lytle  v.  Beveridge,  58 
N.  Y.  692. 

When  the  testator  devises  the  remainder 
on  failure  to  appoint,  to  the  heirs  of  the  life 
tenant,  or  by  words  which  mean  the  same 
thing,  the  inheritance  will  pass  to  the  life 
tenant.    Yarnall's  Appeal,  70  Pa.  335. 

11  The  presumption  is  that  the  testator 
used  the  word  "heirs"  in  its  ordinary  legal 
sense;  that  is,  as  a  word  of  limitation. 
Criswell's  Appeal,  41  Pa.  288;  Nice's  Ap- 
peal, 50  Pa.  143. 

The  strong  presumption  arising  from  the 
use  of  technical  words  of  limitation  is  of  an 
intention  that  the  remaindermen  shall  take 
by  descent, — a  presumption  not  easily  over- 
come. It  may  be  rebutted,  but  it  can  be  by 
nothing  short  of  affirmative  evidence  of  a 
contrary  intent,  so  clear  as  to  leave  no  rea- 
sonable doubt.  Physick's  Appeal,  50  Pa. 
128;  Serfass  v.  Serf  ass,  190  Pa.  484,  42 
Atl.   888. 

The  words  "heirs"  or  "heirs  of  the  body," 
when  used  by  a  testator,  are  presumed  to 
have  been  used  in  their  legal  sense;  that  the 
testator  intended  to  designate,  not  individ- 
uals, hut  quantity  of  estate  and  descent. 
Whenever  they  are  employed,  therefore,  the 
burden  is  thrown  upon  him  who  contends 
that  tliey  are  words  of  purchase,  to  rebut 
this  presumption,  and  to  show  that  they 
were  used  in  the  particular  grant  or  devise 
to  designate  persons.  Guthrie's  Appeal,  37 
29  L.K.A.(X.S.) 


Pa.  9.  To  the  same  effect,  Seybert  t.  Hib- 
bert,  6  Pa.  Super.  Ct.  537. 

The  in  tent,  not  to  use  the  words  "heirs'" 
or  "heirs  of  the  body"  in  their  l^al  sense 
must  be  unequivocal.  Guthrie's  Appeal, 
supra. 

Whenever  the  terms  of  a  limitation  can  be 
fairly  and  justly  interpreted  to  mean  heirs 
or  heirs  of  the  body,  an  estate  of  inheritance 
will  be  presumed  to  have  been  intended  hy 
the  testator.  Dodson  v.  Ball,  60  Pa,  492, 
100  Am.  Dec.  686. 

If  the  remainder  is  to  persons  standing  in 
the  relation  of  general  or  special  heirs  of 
the  tenant  for  life,  the  law  presumes  that 
they  are  to  take  as  heirs,  unless  it  unequivo- 
cally appears  that  individuals  other  than 
persons  who  are  to  take  simply  as  heirs 
are  intended.  Price  v.  Taylor,  28  Pa.  lOi. 
70  Am.  Dec.  105;  McKee  v.  McKinlev,  33 
Pa.  92.  •   ■ 

The  word  "heirs"  is  a  technical  word, 
and  is  always  construed  to  be  a  word  of 
limitdtion,  and  not  of  purchase,  unless 
there  be  some  controlling  words  clearly 
showing  that  a  contrary  meaning  was  in- 
tended by  its  use.  Kay  v.  Connor,  8  Humph. 
024,  49  Am.  Dec.  690. 

18  Doyle  V.  Andis,  127  Iowa,  36,  69  hJLJL 
593,  102  N.  W.  177,  4  A.  &  E.  Ann.  Cas. 
18. 

To  the  same  effect,  Daniels  v.  Dingman. 
140  Iowa,  386,  118  N.  W.  373;  Muldrow  v. 
White,  67  Mo.  470;  Riggin  v.  Love,  72  111. 
553. 

By  the  common  law,  as  declared  in  Sh«^l- 
ley's  Case,  a  grant  to  one  "for  and  during: 
his  natural  life,  and  after  his  death  to  hi^ 
heirs  and  their  assigns  forever,"  won!.! 
have  conveyed  to  him  a  fee.  Moore  v.  Liitei, 
41  N.  Y.  66. 

A  grant  to  trustees  to  the  use  of  the  h'.js- 
band  and  wife  during  the  term  of  their  nat- 
ural lives  and  the  natural  life  of  the  sur- 


NOTE  ON  THE  RULE  IN  SHELLEY'S  CASE. 


1071 


his  death  to  go  to  hia  heirs,  and  devises  of  I  the  rule.  IS    In  such  cases  there  is  nothing 
a  similar  nature,  would  plainly  be  within  '  to  overcome  the  presumption  that  technical 


vivor  of  them,  and  then  to  the  use  of  an- 
other for  life,  and  then  to  the  use  of  the 
heirs  of  the  wife  forever,  was  held  to  convey 
a  fee  to  the  surviving  wife,  under  the  rule 
in  Shelley's  Case.  Bullard  v.  G'offe,  20 
Pick.  252. 

A  declaration  of  trust  for  the  benefit  of 
a  man  for  life,  and  then  for  the  benefit  of 
his  heirs,  is  within  the  rule  in  Shelley's 
Case,  there  being  nothing  in  the  language 
of  the  instrument  itself  from  which  it  can 
be  inferred  that  the  grantor  intended  to  de- 
scribe particular  individuals.  Mack  v. 
Champion,  11  Ohio  Dec.  Reprint,  327. 

A  limitation  over  after  the  life  tenant's 
estate  "to  her  heirs  at  law  forever"  was 
held  to  indicate  an  indefinite  succession  of 
interest,  so  aa  to  make  the  rule  applicable. 
Kennedy  v.  Colclough,  67  S.  C.  118,  45  S. 
E.  139. 

The  conveyance  of  land  to  children  for 
their  lifetime,  with  remainder  to  their 
heirs,  would,  under  the  operation  of  the 
rule  in  Shelley's  Case,  vest  a  fee  in  the  chil- 
dren. Teague  v.  Sowder,  121  Tenn.  132,  114 
S.  W.  484. 

Where  there  was  a  title  bond  to  convey 
land  to  a  woman  for  life,  and  after  her  death 
to  "her  heirs  forever,"  and,  after  the  death 
of  the  grantor,  a  deed  was  obtained  by  chan- 
cery proceedings  to  which  the  heirs  of  the 
grantee  were  not  parties,  it  was  held  that 
the  grantee  took  tne  fee.  The  contention  of 
the  grantee's  heirs  was  that  the  word  "heirs" 
in  the  title  bond  was  used  in  the  sense  of 
"children,"  and  that  the  rule  in  Shelley's 
Case  did  not  apply.  Small  v.  Howland,  14 
Ind.  592. 

In  a  grant  to  a  man  and  his  wife  for  life, 
md  on  their  death  to  their  heirs,  it  was 
beld  that  the  word  "heirs"  did  not  mean  the 
joint  heirs  of  the  husband  and  wifc,-^ 
n  other  words,  their  children, — so  as  to 
:ake  the  grant  out  of  the  rule  in  Shelley's 
?ase.  Connecticut  Mut.  L.  Ins.  Co.  v.  Skin- 
ler,  2  Ohio  O.  D.  688. 

A  devise  of  property  to  trustees,  to  hold 
or  the  use  and  benefit  of  a  person  for  life, 
ind  at  the  latter's  death  for  the  like  use  and 
benefit  of  his  heirs  at  law,  is  within  the 
ule  in  Shelley's  Case,  and  vests  the  estate 
bsolutely  in  the  first  taker.  Williams  v. 
Villiams,  11  Lea,  662. 
In  one  clause  of  a  will,  the  testator  be- 
ueathed  certain  property  to  a  son's  bodily 
leirs  M.  and  A.,  and  in  another  it  was  pro- 
ided  that  said  M.  and  A.  shpuld  not  sell  the 
roperty,  and  that  at  their  death  it  should 
("vert  to  their  heirs.  The  court  said  that 
hp  devisees  M.  and  A.  were  given  a  legal 
re^hold  estate  by  the  first  paragraph,  and 
V  the  second  there  was  a  limitation  to  their 
eirs  upon  their  death,  and  that  the  case 
lerefore  fell  strictly  within  the  rule.  Seay 
.  Cockrell,  102  Tex..  280,  135  S.  W.  1160, 
illowed  in  (Tex.  Civ.  App.)  116  S.  W. 
52. 

Where  a  testator  gave  a  house  and  lot 
k  he  hHd  bv  his  daughter,  who  should  re- 
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ceive  all  rents,  etc.,  during  her  life,  and  at 
her  death  all  rents  should  be  invested  for 
the  benefit  of  her  heirs  on  coming  of  age, 
it  was  held  that  rents  were  equivalent  to  the 
use  of  an  estate  in  the  corpus;  and  as  the 
benefit  was  given  in  the  same  rents,  both  to 
the  mother  and  her  heirs,  that  exhausted 
the  whole  property  as  designated  by  rents, 
and  that  the  whole  series  of  heirs  took  in 
due  course  of  succession,  so  that  the  rule  in 
Shelley's  Case  plainly  applied  to  give  the 
fee  simple  to  the  mother.  Re  Thomas,  2 
Ont.  L.  Rep.  660. 

18  Hurst  v.  Wilson,  89  Tenn.  270,  14  S. 
W.  778. 

W^here  the  devise  was  to  an  executor  and 
trustee  for  the  use  of  testatrix's  daughter 
for  life,  and  after  her  death  to  the  use  of 
her  heirs  forever,  it  was  held  that,  under  the 
rule  in  Shelley's  Case,  the  word  "heirs" 
would  vest  the  estate  in  the  ancestor,  but 
that  a  later  devise,  "and  in  case  of  her  death 
to  her  children,"  was  merely  substitutionary 
in  case  the  daughter  died  in  the  lifetime  of 
the  testatrix,  in  which  case  the  property 
would  be  vested  in  her  children,  if  she  had 
any.    Nealis  v.  Jack,  N.  B.  Eq.  Cas.  426. 

Where  a  father  gives  a  life  estate  to  his 
son,  and  limits  the  remainder  to  his  heirs 
in  the  same  conveyance,  the  son  takes  the 
fee.    McCray  v.  Lipp,  36  Ind.  116. 

Where  the  devise  to  the  life  tenants  after 
their  deaths  is  to  go  to  their  several  heirs 
at  law,  the  devise  is  within  the  rule  in 
Shelley's  Case.  Warner  v.  Sprigg,  62  Md. 
14. 

A  provision  in  a  will  that  "after  my  real 
and  personal  estate  shall  be  so  respectively 
divided,  it  shall  be  held  by  my  aforesaid 
children  during  his,  her,  or  their  natural 
lives,  respectively;  and  upon  his,  her,  or 
their  several  decease,  shall  go  to  his,  her, 
or  their  heirs,  forever,"  is  within  the  rule  in 
Shelley's  Case.    Post  v.  Post,  47  Barb.  72. 

Where  the  words  of  a  will  are,  "After  the 
decease  of  my  wife,  all  the  overplus  of  my 
real  estate,  of  what  kind  soever,  I  devise 
unto  my  three  children,"  naming  them,  and 
another  person,  "to  be  divided,"  etc.,  "and 
after  their  decease  to  go  unto  their  legal 
heirs,"  etc.,  tlie  devise  is  clearly  within  the 
rule  in  Shelley's  Case.     Ibid. 

By  a  devise  to  testator's  daughter  for  life, 
and  after  her  death  to  her  heirs  forever,  the 
daughter,  under  the  rule  in  Shelley's  Case, 
would  take  the  fee.  Spader  v.  Powers,  56 
Hun,  163,  9  N.  Y.  Supp.  30. 

A  devise  of  a  legal  estate  to  a  man  for 
life,  and  after  his  death  to  his  heirs  and  as- 
signs forever,  brings  the  devise  at  once 
within  the  rule  in  Shelley's  Case,  and  gives 
him  an  estate  in  fee.  because  he  takes  an 
estate  of  freehold  legally  under  the  will,  and 
in  the  same  instrument  there  is  a  limitation 
by  way  of  a  remainder  of  an  interest  cf  the 
same  iegal  quality  to  his  heirs,  as  a  class  of 
persons  to  take  in  succession.  Haverstick 
V.  Duffenburgh,  2  Edm.  Sel.  Cas.  463. 

A  loan  to  a  daughter  of  a  tract  of  land 
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for  her  natural  life,  and,  after  her  death,  a 
gift  of  the  same  to  her  heirs  forever,  is 
within  the  rule  in  Shelley's  Case,  and  vests 
a  fee  in  the  daughter.  King  v.  Ltley,  85  N. 
C.  69. 

The  rule  applies  to  a  devise  of  real  estate 
to  one  for  life,  and  to  his  heirs  in  fee  simple 
forever,  after  his  death.  Morrisett  v.  Stev- 
ens, 130  N.  C.  160,  48  S.  E.  661. 

A  devise  to  a  man  for  life,  and  after  his 
death  to  his  heirs  (lawful)  forever,  is  with- 
in the  rule.  Pitchford  v.  Limer,  139  N.  C. 
13,  61  S.  E.  789. 

A  devise  of  land  to  two  persons  during 
their  respective  lives,  at  their  deaths  to 
descend  to  their  heirs,  was  held  to  vest  a 
fee  in  the  life  tenants,  under  the  rule  in 
Shelley's  Case.  McFeely  v.  Moore,  6  Ohio, 
464,  24  Am.  Dec.  314. 

A  devise  to  children  for  their  natural 
lives,  and  then  to  their  heirs,  was  held  to 
convey  to  them  a  fee.  Carter  y.  Reddish, 
32  Ohio  St.  1. 

In  Henderson  v.  Walthour,  2  Monaghan 
(Pa.)  224,  15  AtL  893,  there  was  a  devise 
to  testator's  son  and  to  his  heirs  during 
his  natural  life,  and  to  him  and  his  heirs 
forever  after  his  death.  It  was  held  that 
the  word  ''heirs"  was  not  used  in  the  sense 
of  "children,"  so  as  to  take  the  devise  out 
of  the  operation  of  the  rule. 

A  devise  of  rents  and  profits  of  land  to 
testator's  wife  during  her  life,  and  at  her 
death  to  her  heirs,  conveys  the  fee  to  the 
wife,  under  the  rule  in  Shelley's  Case.  Vo- 
winckel  y.  Patterson,  114  Pa.  21,  6  Atl. 
470. 

MA  devise  to  testator's  son,  to  his  use 
as  long  as  he  should  live,  and  to  his  legal 
heirs,  if  he  had  any,  at  his  death,  and  if  he 
had  not,  then  over,  was  held  within  the  rule. 
Bassett  v.  Hawk,  118  Pa.  94,  11  Atl.  802. 

The  first  taker  gets  a  fee  tail  converted 
into  a  fee  simple  by  statute  under  a  devise 
of  land  to  him  for  life,  and  after  his  death 
to  his  heirs  and  legal  representatives  in  fee 
simple.  Shoup  y.  DeLong,  190  Pa.  331,  42 
Atl.  480. 

A  devise  of  land  to  one  for  life,  after  his 
death  to  descend  to  his  heirs,  vests  in  him 
the  fee,  under  the  rule  in  Shelley's  Case. 
Brokaw  v.  Brokaw   (Iowa)    113  N.  W.  469. 

In  Brown  v.  Lawrence,  3  Cush.  390,  it  was 
said  that  .under  a  devise  to  testator's  son 
of  the  rents  or  improvement  of  certain 
real  estate  during  his  natural  life,  the 
premises  to  descend  to  his  heirs,  the  son 
would  have  taken  the  fee,  under  the  rule 
in  Shelley's  Case.  In  this  case  there  was 
a  codicil,  however,  which  revoked  the  de- 
vise. 

A  devise  to  al  son  .for  life,  the  property 
to  descend  to  his  heirs  at  law,  vests  the 
fee  in  him.  Quillman  v.  Custer,  57  Pa. 
125. 

A  limitation  after  a  life  estate  to  a 
woman,  to  descend  to  her  heirs  upon  her 
death,  was  held  to  vest  the  fee  in  her,  those 
words  not  being  within  the  provision  of 
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§  10,  art.  ],  p.  63,  of  the  General  Statutes, 
in  efi'ect  abolishing  the  rule  in  Sbelley's 
Case.  Wedekind  v.  Hallenberg,  88  Ky.  114, 
10  S.  W.  368. 

A  devise  of  a  third  of  a  testatrix's  prop- 
erty to  each  of  three  persons  for  life,  and 
then  to  their  heirs  and  assigns,  "but  ne\er 
to  sell  it,"  was  held  to  create  a  fee  in  the 
devisees.    Norris  v.  Hensley,  27  Gal.  449, 

In  Carpenter  v.  Van  Olinder,  127  111.  42, 
2  L.R.A.  465,  11  Am.  St  Rep.  92,  19  X.  E. 
868,  where  the  devise  was  to  certain  per- 
sons, the  testator  stating  that  it  was  his 
will  that  none  of  the  property,  except  a 
specified  portion,  be  sold,  but  that  it  be  kept 
sacred  for  their  heirs,  it  was  held  that  the 
life  tenant  would  tsike  an  estate  in  fee, 
since  the  word  "heirs,"  as  used,  clearly 
meant  all  who  were  to  take  generally,  with- 
out exception,  as  a  class  of  inheritable  per- 
sons, and  as  the  successive  heirs,  and  not  a 
part, — ^as  individuals  selected  out  of  the 
class  of  heirs, — therefore  bringing  the  de- 
vise within  the  rule  in  Shelley's  Caae. 

Where,  after  a  devise  of  one  moiety  of 
the  testator's  property  to  his  son,  and  of 
the  other  moiety,  after  the  death  of  his 
wife,  to  his  son  and  daughter,  the  testator 
provided  that  none  of  the  property  should 
he  sold,  but  that  it  should  all  pass  to  the 
heirs  of  his  children,  it  was  held  that  tbe 
clause  was  to  be  read  as  if  the  testator 
had  devised  the  one  moiety  to  his  son  for 
life  and  then  to  his  heirs,  and  the  other 
moiety  on  the  death  of  the  widow  to  his 
(Vughter  and  son  as  tenants  in  common  for 
life,  and  then  to  their  heirs,  and  that  the 
word  "heirs"  so  used  was  a  word  of  ]imii.*i- 
tion,  and  not  of  purchase.  Bond  t.  McXiff, 
6  Jones  &,  S.  83,  affirmed  in  9  Jones  &  S. 
543. 

"A  devise  to  a  son,  he  not  to  have  the 
privilege  to  sell,  and  at  his  death  to  his 
heirs  and  assigns  forever,  vests  a  fee  in 
the  son."  Stout's  Estate,  1  Wilcox,  9,  cited 
in  3  Brightly 's  Dig.    (Pa.)   3471. 

Where  the  devise  was  to  a  man  in  trust 
for  the  use  of  his  heirs  at  law,  to  have 
and  to  hold  the  same  during  his  natural  life, 
and  to  receive  the  rents,  issues,  and  profits 
so  long  as  he  might  live,  followed  by  a  pro- 
hibition against  alienation  during  life,  the 
next  succeeding  clause  in  the  will  manifest- 
ing a  clear  intention  that  he  should  have  pos- 
session of  the  property,  and  provide  for  the 
support  of  his  mother  upon  it,  the  fee  was 
held  to  vest  in  the  first  taker.  The  court 
said  that  the  gift  was  of  an  estate  for  life, 
with  remainder  in  fee  to  the  heirs  at  law 
of  the  devisee  for  life;  both  estates  united 
and  made  a  fee  in  the  first  taker.  Kepple'a 
Appeol,  53  Pa.  211. 

A  devise  of  lands  to  a  person  for  life  snd 
to  his  heirs,  with  the  power  of  a  life  tenant 
to  sell  the  same  with  the  consent  of  specified 
persons,  w^ould,  it  was  said,  under  the  rule 
in  Shelley's  Case,  have  given  the  first  taker 
a  fee.     Barber  v.  Cary,  11  N.  Y.  397. 
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b.  TAmttationH  to  heirs  of  body, 

1.  Effect  in  general. 

In  all  cases  in  which  the  limitation  of  re- 
mainder is  to  the  heirs  of  the  body  of  the 
life  tenant,  without  qualification  or  expla- 
nation, these  words,  unless  otherwise  pro- 
vided by  statute,  are  deemed  to  be  words  of 
limitation,!^  and  at  common  law,  where  the 
limitation  was  in  its  simplest  form,  as  to 
A  for  life,  remainder  to  the  heirs  of  his  body, 
the  rule  in  Shelley's  Case  would  always  oper- 
ate to  give  A  a  fee  tail.  In  jurisdictions 
where  the  rule  is  still  in  force,  but  in 
which  estates  tail  are  abolished,  and  con- 
verted into  estates  in  fee  simple,  A  would  be 
held  to  take  a  fee  simple,  first  by  the  rule 
in  Shelley's  Case,  which  would  convert  his 
life  estate  into  a  fee  tail,  and  then  by  the 
operation  of  the  statute,  which  would  con- 
vert the  fee  tail  into  a  fee  simple. 

The  presumption  that  the  words  "heirs 
of  the  body"  are  used  in  their  technical 
sense  is  the  same  9,s  the  presumption  that 
the  word  "heirs,"  when  used,  is  used  in  its 
technical  sense;   and  this  presumption  can 


be  overcome  only  by  qualifying  or  explana- 
tory words  or  phrases  clearly  indicating 
that  the  author  of  the  instrument  did  not 
intend  to  use  them  as  words  of  limitation. 
Certain  qualifying  words,  however,  may 
have  a  stronger  tendency  to  overcome  the 
presumption  where  the  limitation  is  to  the 
heirs  of  the  body,  than  they  would  if  the 
limitation  were  simply  to  the  heirs:  as. 
for  example,  where  the  limitation  is  f^  A 
for  life,  remainder  to  his  heirs  "in  fo.« 
simple,"  and  where  the  limitation  is  tx)  A 
for  life,  remainder  to  the  heirs  of  bis  body 
"in  fee  simple;"  since  in  the  latter  case  the 
superadded  words  of  limitation  "in  fee" 
would  change  the  course  of  descent,  while  in 
the  former  case  they  would  not.  For  a 
discussion  of  the  effect  of  explanatory  words 
and  phrases,  as  applied  to  limitations  to  the 
heirs  of  the  body,  see  infra,  XIV. 

2.  Illustrative  cases. 

A  grant  to  one  for  life,  and  to  the  heirs 
of  her  body  after  her  death,  conveys  the  fee 
to  the  grantee,  under  the  rule  in  Shelley's 
Case.  18    So,  a  devise  of  land  to  one  for  life. 


ift  It  is  too  well  settled  to  be  controverted 
that  the  words  "heirs  of  their  body"  must 
be  held  to  be  words  of  limitation,  and  not  of 
purchase,  and  that  even  though  the  estates 
of  the  first  takers  are  at  first  declared  to  be 
for  life,  and  words  of  limitation  are  super- 
added to  the  words  "heirs  of  their  bodies," 
the  rule  in  Shelley's  Case  must  nevertheless 
be  inflexibly  applied  as  a  rule  of  law,  and 
the  life  estates  expressly  given  must  be 
enlarged  thereby  to  estates  tail.  Manches- 
ter V.  Durfee,  6  R.  I.  649. 

In  Sayer  v.  Masterman,  3  Ambl.  344,  Wil- 
mot,  Lord  Commissioner,  said  that  he  could 
not  find  any  case  where  the  words  "heirs  of 
the  body"  in  the  plural  numljer,  with  no 
words  superadded,  had  been  considered  as 
words  of  purchase. 

But,  of  course,  if  it  appears  from  the  in- 
strument that  the  words  "heirs  of  his  body" 
are  used  to  designate  the  children  of  the 
grantee  or  devisee,  effect  will  be  given  to 
that  intention,  and  the  estate  conveyed  or 
bequeathed  will  be  limited  to  the  life  of 
such  grantee  or  devisee,  with  remainder  in 
fee  to  the  children  thus  designated;  if, 
however,  it  does  not  so  appear,  the  law 
gives  to  such  language  the  effect  of  confer- 
ring upon  the  named  grantee  or  devisee  an 
absolute  estate.  Scott  v.  Brin,  48  Tex.  Civ. 
App.  600,  107  S.  W.  665. 

i«  Wilson  V.  Rusk  (Iowa)  103  N.  W.  204. 

In  Wilson  v.  Alston,  122  Ala.  630,  25  So. 
225,  it  was  held  that  a  statute  abolishing  the 
rule  in  Shelley's  Case  was  applicable  to  a 
grant  to  a  woman  and  to  the  heirs  of  her 
body  after  her  death. 

Where  the  granting  words  of  a  deed  are 
to  a  man  and  his  wife  during  their  natural 
lives,  and  at  their  death  to  the  heirs  of  their 
body,  the  rule  in  Shelley's  Case  must  apply. 
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particularly  when  no  other  words  in  the  deed 
modify  the  meaning  of  the  words  so  used. 
Waters  v.  Lyon,  141  Ind.  170,  40  N.  E. 
662. 

A  grant  to  a  woman  for  life,  and  then  un- 
to the  heirs  of  her  bodv,  under  the  rule  in 
Shelley's  Case  gives  her  an  estate  tail. 
The  court  said  that  the  words  "heirs  of 
her  body"  are  nomina  collectivi,  and  in- 
clude all  her  heirs  descending  from  her, 
and  ew  vi  termini  take  in  the  whole  genera- 
tion. Den  ex  dem.  M'Ginnis  t.  M'Peake,  2 
N.  J.  L.  291. 

A  grant  to  a  husband  and  wife  "to  hold 
to  them  during  their  lives  and  in  the  life  of 
the  survivor,"  and  to  the  heirs  of  their  bod- 
ies, and  if  they  should  die  without  heirs  of 
their  bodies,  the  premises  to  revert  to  the 
grantor  and  his  heirs  and  assigns  forever, 
conveys  an  estate  tail  to  the  first  takers,  un- 
der the  rule  in  Shelley's  Case.  Steel  v.  Cook, 
1  Met.  281. 

Where  the  limitation  in  a  deed  after  the 
life  estate  was  "at  her  death  to  the  heirs  of 
her  body,"  it  was  held  that  these  words  were 
words  of  limitation,  and  not  of  purchase, 
there  being  no  explanatory  words  added. 
Dott  V.  Cunnington,  1  Bay,  453,  1  Am.  Dec. 
624. 

A  deed  by  which  the  grantor  conveys 
property  to  the  grantee  for  life,  and  after 
nis  death  to  the  heirs  of  his  body,  lawfully 
begotten,  habendum,  to  have  and  to  hold 
for  the  term  of  his  natural  life,  and  after 
his  death  to  the  heirs  of  his  body,  lawfully 
begotten,  etc.,  was  held  to  be  within  the  rule, 
the  words  "heirs  of  his  body,"  without  quali- 
fication, being  word^  of  limitation.  Scott 
V.  Brin,  48  Tex.  Civ.  App.  500,  107  S.  W. 
566. 

Where  there  was  a  devise  to  the  testator's 
68 
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the  property  at  the  devisee's  death  to  go 
to  the  devisee's  heirs  or  heirs  of  the  body, 
or  similar  limitations,  will  convey  the  ab- 
solute interest.  ^^ 

o.  lAmUationa  to  issue. 

The  word  "issue"  is  not  mentioned  in  the 
rule  in  Shelley's  Case.  The  words  of  limi- 
tation upon  which  the  rule  operates  are 
**heir8"  and  'Tieirs  of  the  body."  Having 
found  that  the  rule  applies  to  a  limitation 
to  A  for  life,  remainder  to  his  heirs,  or  to  a 
limitation  to  A  for  life,  remainder  to  the 
heirs  of  his  body,  the  next  question  is, 
Does  it  apply  to  a  limitation  to  A  for  life. 


remainder  to  his  issue,  or  the  issue  of  hii 
body?  This  is  merely  a  question  of  inter- 
pretation directed  to  the  discovenr  of  the 
intention  of  the  author  of  the  instniment  Id 
the  use  of  this  ambiguous  word.  Did  lie 
use  it  in  the  sense  of  "heirs  of  the  body?** 
Did  he  use  it  in  the  sense  of  "children?^ 
This  is  a  preliminary  inquiry  upon  which 
the  rule  in  Shelley's  Case  can  have  no  son 
of  influence.  Having  first  determined  the 
sense  in  which  the  word  is  used,  the  court 
is  in  a  position  to  apply  or  reject  the  rule. 
If  the  word  "issue"  is  uiBed  in  the  technical 
sense  of  "heirs"  or  "heirs  iof  the  hody,"  the 
rule,  of  course,  applies;  if  it  is  used  in  the 
sense  of  "children,"  it  does  not    See  infra, 


daughter  for  her  benefit  during  her  life,  the 
husband  to  have  no  control  over  the  prop- 
erty, which  was  to  "remain  the  property  of 
the  heirs  of  her  body  after  her  death,"  the 
words  "heirs  of  her  body"  were  held  to  be 
words  of  limitation,  and  not  words  of  pur- 
chase, the  property  being  given  to  them  as 
heirs,  and  not  bs  children.  Wilkerson  v. 
Clark,  80  Ga.  367,  12  Am.  St  Rep.  25«,  7 
S.  £.   319. 

A  devise  to  a  person  during  his  natural 
life,  and  at  his  death  to  his  bodily  heirs, 
conveys  a  fee  simple  to  the  first  taker,  un- 
der the  rule  in  Shelley's  Case  and  the  laws 
of  North  Carolina.  Chamblee  v.  Broughton, 
120  N.  O.  170,  27  S.  E.  111. 

Where  a  bequest  was  to  a  woman,  the 
property  after  her  death  being  given  to  her 
lawful  heirs  of  her  body,  it  was  held  that  the 
rule  in  Shelley's  Case  applied,  there  being 
nothing  so  qualifying  the  words  "lawful 
heirs  of  her  body"  as  to  make  them  words  of 
purchase.    Lloyd  v.  Eambo,  35  Ala.  709. 

A  devise  of  property  to  a  testator's  sister 
for  life,  and  at  her  death  to  the  testator's 
brothers,  and  after  their  deaths  to  their 
bodily  heirs,  was  held  to  vest  a  fee  in  the 
brothers.     Carnes   v.   Baker,    100   Ga.   779, 

28  S.  E.  496. 

A  devise  to  a  woman  for  life,  and  then  to 
the  heirs  of  her  body,  vests  the  fee  in  her, 
under  the  rule  in  Shelley's  Case.  Harris 
V.  McCann,  75  Miss.  805,  23  So.  631. 

The  rule  applies  to  a  bequest  of  the  use, 
benefit,  and  profit  of  the  estate  to  a  woman 
for  life,  and  to  the  lawful  heirs  of  her  body 
after  her  death,  the  words  "heirs  of  her 
body"  being  words  of  limitation.  Perrv  v. 
Hackney,  142  N.  C.  368,  115  Am.  St  Rep. 
741,  65  S.  E.  289,  9  A.  &  E.  Ann.  Cas.  244. 

17  Cooper  V.  Coursey,  2  Coldw.  416. 

In  Woodrum  v.  Kirkpatrick,  2  Swan,  218, 
the  testator  provided  that  the  property  as- 
signed to  two  of  his  daughters  named  should 
be  held  by  them  for  the  benefit  of  the  heirs 
of  their  bodies,  not  subject  to  be  sold,  bar- 
tered, or  traded  by  their  husbands.  This 
was  held  to  vest  the  fee  in  the  daughters. 

A  gift  to  one  for  life,  and  then  to  the  heirs 
of  his  body,  was  held  to  create  an  estate 
tail,  the  words  "heirs  of  the  body"  beinjf, 
in  their  natural  and  ordinary  signification,  I 
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words  of  limitation,  and  not  of  purchase; 
May  y.  Ritchie,  65  Ala.  602. 

An  appointment  to  sons  for  their  lifes, 
and  at  their  deaths  to  the  heirs  of  their 
bodies,  would,  under  the  rule  in  Shellers 
Case,  vest  in  them  a  fee  tail,  converted  b; 
the  Virginia  statute  into  an  estate  in  fee 
simple.     Hood  v.  Haden,  82  Va.  588. 

By  a  devise  to  a  daughter  for  life,  then 
to  the  heirs  of  her  body,  and  so  to  her  asi 
her  heirs  forever,  it  was  held  that  she  took 
an  estate  in  tail  general.  Den  ex  dem. 
Pinkerton  y.  Laquear,  4  N.  J.  L.  301. 

Under  a  devise  of  land  to  testators 
daughter  for  life,  the  property  at  her  deai'i 
to  go  to  the  heirs  of  her  body,  it  was  he)<] 
that  the  daughter  took  an  absolute  entail 
in  the  lands  devised,  and  having  died  leav- 
ing issue  of  the  marriage,  her  husband  was 
entitled  to  a  life  estate  in  the  land  as  tenant 
by  the  curtesy.     Cooper  v.  Coursey,  suprt. 

In  Ambrose*  v.  Hodgson,  3  Bro.  P.  C.  416. 
there  was  a  devise  to  testator's  sister  for 
life,  remainder  to  trustees  to  preserve  riu- 
tingent  remainders,  remainder  to  the  ltcir» 
of  the  body  of  the  sister,  remainder  to  a  se^ 
ond  sister  for  life,  remainder  to  tni*ti>f?. 
etc.,  to  preserve  contingent  remainders,  ere. 
remainder  to  the  heirs  of  the  body  of  the 
second  sister,  remainder  over.  The  first  sif- 
ter died  in  the  lifetime  of  the  testatrix, 
leaving  a  daughter.  The  second  sister,  aftr-r 
the  death  of  the  testatrix,  entered  upon  the 
property  and  suffered  a  recovery,  and  o  d- 
tracted  to  sell  the  property,  the  purcha>'r 
refusing  to  complete  his  purchase,  on  t.ie 
ground  that  the  sister  had  only  a  life  es- 
tate. The  court  was  of  the  opinion  tbst 
if  the  first  sister  had  survived  tlie  testatrix. 
she  would  have  taken  an  estate  for  litV  in 
the  premises  devised  to  her,  not  merged  in 
the  devise  to  the  heirs  of  her  body:  but  tl:-U 
by  that  devise  an  estate  tail  in  remain-ier 
would  have  vested  in  her,  and  that  con«^ 
quently  her  daughter  took  no  estate  unti^T 
the  will  of  the  testatrix,  but  that  the  sec  ri 
sister  took  an  estate  for  life  in  all  the  de- 
vised premises  not  merged  by  the  derive  tr 
the  heirs  of  her  body;  but  by  that  devi'se 
nn  estate  tail  in  remainder  vested  in  "**r- 
The  court  decreed  that  the  purchaser  shaiU 
pay  the  purchase  price. 
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XIV.  Being  a  more  ambiguous  word  than 
"lieirs,"  the  presumption  as  to  its  meaning 
is  much  weaker,  and  more  easily  overcome.^* 
When  an  estate  is  given  to  one  and  his 
iHsue,  or  to  one  for  life  and  after  his  death 
to  his  issue,  the  donor  either  means  the 
iHSue  in  indefinite  succession,  or  he  means 
the  issue  that  may  be  in  esMe  at  a  particular 


period.  To  give  the  latter  meaning  to  the 
word  there  must  be  an  explanatory  or 
restrictive  context,  for  the  natural  import 
of  the  word  is  the  enlarged  sense.  He  who 
assumes  that  it  is  used  in  the  limited 
sense  must  show  the  qualification,  and 
wherein  such  qualification  exists.^* 

The  word  "issue"  is  no  doubt  well  settled 


IS  For  the  effect  of  modifying  or  explana- 
atory  words  as  applied  to  this  term,  see 
infra,  XIV:  a,  4;  b,  4;  c.  4;  d,  4;  XV. 
c,  .3;  XIX.  €. 

The  word  "issue"  is  one  of  doubtful  im- 
port. Its  legal  sense  is  one  of  very  gen- 
eral signification,  and  includes  all  persons 
having  a  common  ancestry.  Its  true  inter- 
pretation must  be  found  from  the  connection 
in  which  it  is  used, — noacitur  a  aociis.  It 
may  be  used  in  the  sense  of  heirs,  and  if, 
from  its  connection  and  association  with 
words  of  reference,  it  is  plain  that  it  is  used 
in  that  sense,  it  must  be  so  taken.  Thomas 
V.  Higgins,  47  Md.  439. 

The  word  "issue"  must  prima  facie  be 
taken  to  be  used  in  its  ordinary  sense,  em- 
bracing all  future  descendants,  and  be  con- 
strued as  a  word  of  limitation  of  the  in- 
heritance, equivalent  to  the  technical  ex- 
pression "heirs  of  the  body."  Bradley  v. 
(  artwright,  36  L.  J.  C.  P.  N.  S.  218,  26 
Kng.  Rul.  Cas.  601. 

The  word  "issue"  in  a  deed  is  deaignatio 
persona,  always  a  word  of  purchase.  Mark- 
ley  V.  Singletai7,  11  Rich.  Eq.  393.  To  the 
name  effect,  Martling  v.  Martling,  66  N.  J. 
Kq.  771,  39  Atl.  203. 

Issue  is  primarily  a  word  of  limitation; 
and  while  the  context  may  show  that  it  is 
used  as  a  word  of  purchase,  it  will  not  be 
so  construed  unless  other  language  of  the 
will  requires  it,  to  carry  out  the  manifest 
intention  of  the  testator.  Arnold  t.  Muhlen- 
berg College,  227  Pa.  321,  76  Atl.  30. 

In  Doe  ex  dem.  Cooper  v.  Coll  is,  4  T.  R. 
294,  Lord  Kenyon,  Ch.  J.,  said  that  the 
proposition  to  be  collected  from  the  cases  is 
.that  in  a  will  the  word  "issue"  is  either  a 
word  of  purchase  or  of  limitation^  as  will 
best  answer  the  intention  of  the  devisor, 
though  in  the  case  of  a  deed  it  is  universal- 
ly taken  as  a  word  of  purchase. 

Where  lands  are  to  be  settled  to  one  for 
life,  and  to  the  heirs  of  his  body,  it  was 
said  in  Meure  v.  Meure,  2  Atk.  206,  that 
there  is  no  case  where  such  a  limitation 
has  not  been  held  to  be  an  estate  tail,  and 
that,  on  the  other  hand,  there  is  no  case 
where  it  is  to  be  settled  to  one  for  life,  and 
after  his  death  to  the  issue  of  his  body,  that 
such  a  limitation  has  not  been  construed  an 
estate  tail. 

In  Haddelsey  v.  Adams,  22  Beav.  266,  it 
was  conceded  that  if  estates  were  limited 
simply  to  granddaughters  for  life  as  ten- 
ants in  common,  with  remainder  to  the  is- 
sue male  of  the  granddaughters  successive- 
ly, lawfully  to  be  begotten,  and  in  default 
of  such  issue,  remainder  to  the  right  heirs 
of  the  testator,  that  such  estates  would 
coalesce,  so  as  to  give  an  estate  tail  to  the 
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granddaughters.  The  court  said  that  there 
can  be  no  question  that  the  word  "issue"  is 
not  so  strong  a  word  as  "heirs,"  but  that 
the  general  meaning  of  the  word  "issue"  is 
that  it  is  a  nomen  collectivum,  and  includes 
all,  that  is,  the  whole  class  of  descendants; 
that  it  may  undoubtedly  be  cut  down  if  the 
testator  in  his  will  shows  a  plain  intention 
that  he  intended  it  to  be  cut  down ;  but  that, 
in  the  absence  of  any  such  plain  intention, 
the  general  effect  must  be  given  to  it,  and 
it  must  be  held  to  be  a  word  of  limitation. 

w  Moore  v.  Paul,  7  Rich.  Eq.  362. 

Courts  have  applied  the  rule  more  liberal- 
ly where  the  devise  is  to  the  heirs  or  heirs 
of  the  body,  than  where  it  is  to  the  issue  of 
the  first  taJcer.  The  latter  is  regarded  as 
a  term  of  equivocal  import,  being  either  a 
word  of  limitation  or  of  purchase,  meaning 
heirs  of  the  body,  or  children,  according  to 
the  intention  of  the  testator,  deduced  from 
the  expressions  contained  in  his  will. 
Shreve  v.  Shreve,  43  Md.  382. 

There  is  less  reluctance  to  narrow  the 
prima  facie  meaning  of  the  word  "issue" 
than  of  the  words  '%eirs  of  the  body,"  be- 
cause these  latter  words  are  proper  technical 
words  of  limitation,  while  issue  is  not  when 
used  in  a  deed;  and  accordingly  in  a  will  it 
is  to  be  construed  as  a  word  of  purchase  or 
of  limitation,  as  will  best  effectuate  the  in- 
tention of  the  testator,  gathered  from  the 
entire  instrument.  Taylor  v.  Taylor,  63  Pa. 
481,  3  Am.  Rep.  666. 

A  statement  in  Kayanagh  y.  Morland, 
Kay,  16,  that  "the  word  'issue'  is  a  word 
which  prima  facie  would  be  taken  as  equiva- 
lent to  'heirs  of  the  body,'  but,  in  constru- 
ing the  word  'issue'  by  other  expressions 
in  the  will,  the  courts  have,  in  applying  the 
rule  in  Shelley's  Case  to  these  limitations, 
considered  that  word  more  flexible  than 
'heirs  of  the  body,' "  was  approved  in  White- 
law  V.  Whitelaw,  Ir.  L.  R.  6  Eq.  120. 

While  the  rule  is  held  to  apply  as  well  to 
wills  as  to  deeds,  the  words  "issue  of  his 
body"  are  more  flexible  than  the  words 
"heirs  of  his  body,"  and  the  courts  more 
readily  interpret  the  former  as  the  synonym 
of  children,  and  a  mere  deacriptio  per  sonar- 
ufTi,  than  the  latter.  The  word  "issue"  is 
not  ex  vi  termini  within  the  rule  in  Shel- 
ley's Case.  It  depends  upon  the  context 
whether  it  will  give  an  estate  tail  to  the  an- 
cestor. Daniel  v.  Whartenby,  17  Wall.  639, 
21  L.  ed.  661. 

The  word  "issue"  may  mean  lineal  de- 
scendants of  a  person,  or  it  may  mean  his 
children,  or  it  may  mean  some  particular 
defined  class  of  lineal  descendants,  to  be 
ascertained  by  reference  to  a  time  or  event. 
In  wills  the  first  is  the  prima  facie  meaning. 
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to  be  prima  facie  a  word,  not  of  purchase, 
but  of  limitation,  equivalent  to  "heirs  of 
the  body."80  it  has  been  said  that  ''the 
word  ^issue'  is  well  adapted  for  a  word  of 
limitation,  having  much  more  aptitude  for 
such  an  use  than  it  has  to  designate  the 
objects  of  a  gift.  In  signification  it  very 
nearly  resembles  the  technical  phrase  'heirs 
of  the  body,'  and  indeed  the  two  were  used 
as  synonyms  in  the  statute  de  donia.  Hence 
it  has  long  been  settled  that  when  real 
estate  is  devise^  by  one  or  more  limitations 
in  the  same  will  to  a  person  and  his  issue, 
the  word  'issue'  will  be  construed  as  a  word 


of  limitation,  so  as  to  give  the  ancestor  tn 
estate  tail,  unless  there  are  expressions  in 
the  will  unequivocally  indicative  of  a  con- 
trary intention.  It  may  be  that  less  is  re- 
quired to  overcome  the  primary  meaning 
of  the  word  'issue'  when  used  in  a  will  than 
would  be  necessary  to  destroy  the  force  of 
the  technical  words  'heirs  of  the  body/  but 
it  cannot  be  regarded  as  a  word  of  purchase, 
unless  the  context  clearly  shows  that  th« 
testator  intended  to  use  it  in  the  abnormai 
and  restricted  sense  of  'children,'  'sons,' 
'daughters,'  etc"  » 


Ic 


and  justly  so;  for  if  a  testator  meant  to 
say  children,  or  sons,  or  daughters,  it  is 
easy  to  do  so;  and  his  using  the  word  "is- 
sue" implies  that  hie  confined  his  meaning 
to  that  class  of  issue  unless  the  contrary  be 
clearly  shown.  In  devises  of  real  estate, 
there/ore,  to  a  man  and  his  issue,  without 
more,  since  a  man  cannot  take  concurrently 
with  his  issue,  in  this  sense,  as  a  clasi^  "is- 
sue" has  always  been  held  ex  necessitate  to 
be  equivalent  to  "Ljirs  of  the  body,"  and 
treated  as  a  word  of  inheritance,  not  of 
urchase,  thus  letting  in  the  rule  in  Shel- 
ey's  Case  with  all  its  consequences  when- 
ever it  would  apply  if  the  more  technical 
words  "heirs  of  the  body"  had  been  used  in- 
stead. Sandes  v.  Cooke,  Ir.  L.  R.  21  £q. 
445. 

w  It  will,  however,  be  interpreted  as 
meaning  children  when  that  interpretation 
is  required,  either  by  the  context,  or  from 
superadded  limitations.  The  same  may  in- 
deed be  said  of  the  more  technical  expression 
**heirs  of  the  body,"  which  may  be  read  as 
"children"  if  the  testator  has  sufficiently 
expressed  his  intention  that  that  shall  be 
done.  The  word  "issue"  is,  however,  said 
to  be  a  more  flexible  expression  than  "heirs 
of  the  body,"  and  will  more  readily  be  di- 
verted by  force  of  the  context  or  superadded 
limitations  from  its  prima  facie  meaning 
than  the  term  "heirs  of  the  body.*'  King 
V.  Evans,  24  Can.  S.  C.  356. 

The  word  "issue"  in  a  will  prima  facie 
means  "heirs  of  the  bod  v."  Peirce  v.  Hub- 
bard, 152  Pa.  18,  25  Atl.*'231. 

The  word  "issue"  used  in  a  will  means 
prima  facie  the  same  thing  as  "heirs  of  the 
body,"  and  in  general  is  construed  as  a 
word  of  limitation;  but  this  construction 
will  give  way  if  there  be  on  the  face  of  the 
instrument  sufficient  to  show  that  the  word 
was  intended  to  have  a  less  extended  mean- 
ing, and  to  be  applied  only  to  children,  or  to 
the  descendants  of  a  particular  class,  or  at 
a  particular  time.  Kleppner  v.  Laverty, 
70  Pa.  70;  Robins  v.  Quinliven,  79  Pa.  333; 
Parkhurst  v.  Harrower,  142  Pa.  432,  24  Am. 
St.  Rep.  607,  21  Atl.  826;  McCann  v.  Mc- 
Cann,  197  Pa.  452.  80  Am.  St.  Rep.  840,  47 
Atl.  743;  Hill  v.  Giles,  201  Pa.  215,  60  Atl. 
758. 

The  word  "issue"  standing  alone  in  a  will, 
that  is,  without  some  unequivocal  contrary 
intent  apparent,  is  to  be  taken  as  a  word  of 
29  L.R.A.(N.S.) 


limitation,  similar  in  import  with  *'beirs  of 
the  body;"  and  if  an  estate  be  limited  to  a 
man  and  his  issue,  he  will  take  an  estate 
tail  which,  under  the  statute  abolishing 
such  estates,  was  turned  into  a  fee  simple. 
Grimes  v.  Shirk,  169  Pa.  74,  32  AtL  113. 

The  word  'Mssue"  in  a  will  prima  facie 
means  the  same  thing  as  "heirs  of  the  body," 
and  is  to  be  construed  as  a  word  of  limiu- 
tion;  but  this  prima  facie  construction  will 
give  way  if  there  be  on  the  face  of  the  will 
sufficient  to  show  that  the  word  was  intend- 
ed to  have  a  less  extended  meaning  and  to 
be  applied  only  to  children,  or  to  the  de- 
scendants of  a  particular  class,  or  at  a  par- 
ticular time.  Though,  however,  the  rule 
thus  stated  is  perfectly  simple,  yet  its  ap- 
plication is  often  very  difficult.  The  r^^i' 
question  in  each  particular  case  is,  what  are 
the  circumstances  which  are  to  be  con- 
sidered sufficient  to  indicate  that  the  word 
has  been  used  in  a  restricted  sense.  Inde^i. 
the  rule  itself  is  not  more  applicable  to  the 
word  "issue"  than  it  is  to  the  words  "heir* 
of  the  body,"  or  indeed  to  any  other  wor«h 
which  can  be  suggested.  In  all  cases  tbe 
prima  facie  import  of  words  used  by  a  tes- 
tator is  liable  to  be  controlled  or  modi  fie  i 
by  the  context.  Slater  v.  Dangerfield,  U 
Mees.  &  W.  263. 

The  word  "issue"  is  a  word  which  prima 
facie  may  be  taken  to  be  equivalent  to  a 
limitatioii  to  the  heirs  of  the  body,  but.  in 
controlling  the  word  "issue"  by  other  pan? 
of  the  will,  the  courts  have  leaned  more  tt» 
the  controlling  and  cutting  down  effort  of 
this  word  "issue"  than  of  the  words  "heir- 
of  the  bodv."  Kavanagh  v.  Morland,  IS  Jur. 
185. 

The  word  "issue"  in  wills  may  be  taker, 
either  as  a  word  of  purchase  or  limits tfrn. 
as  will  best  answer  and  promote  the  inten- 
tion of  the  testator.  Paxson  v.  Lefferts,  3 
Rawle,  69. 

ai  Angle  v.  Brosius,  43  Pa.  189. 

In  Maryland,  even  before  the  act  of  186f, 
chap.  ICl,  the  rigidity  with  which  the  ruk 
was  applied  elsewhere  seems  to  hsLxe  been 
somewhat  relaxed,  and  it  was  held  that  tl  t^ 
word  "issue,"  used  in  a  will,  is  sometimes 
a  word  of  limitation  and  sometimes  of  pur 
chase,  according  to  the  context  of  the  d^ 
vise  and  the  apparent  intention  of  the  tes- 
tator. There  can  be  no  doubt  that  ulnr.^ 
the  testator  manifested  an  intention  to  gire 
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XIV.  Qualified  limitations. 
a.  Effect  of  words  of  distribution, 

1.  In  general. 

Upon  passing  to  the  consideration  of  the 
efTcct  of  qualifying  or  explanatory  words 
upon  limitations  to  the  heirs,  heirs  of  the 
body,  or  issue  of  the  life  tenant,  it  must  be 
remembered  that  this  question  has,  strictly 
speaking,  nothing  to  do  with  the  rule  in 
Sliellev's  Case.  Whenever  there  are  modi- 
fying  words  the  question  is:  In  what  sense 
was  the  word  **heir8"  or  "issue"  used?  Did 
the  author  of  the  instrument  mean  the 
whole  line  of  the  life  tenant's  heirs,  or  not? 
Did  he  mean  a  limited  portion  of  the  heirs? 
Did  he  mean  children?  Such  questions  may 
arise  even  in  jurisdictions  where  the  rule 
in  Shelley's  Case  is  not  in  force.  No 
attempt  has  been  made  therefore  to  collect 
all  of  the  cases  dealing  with  the  qualifying 
effect  of  these  modifying  words,  as  this 
would  take  the  inquiry  into  a  field  far  be- 
yond the  legitimate  scope  of  this  note. 
When  it  is  said  that  modifying  words  will 


or  will  not  afifect  the  operation  of  the  rule 
in  Shelley's  Case,  all  that  is  meant  is  that 
the  modifying  words  do  or  do  not  show 
that  technical  words  were  used  in  their 
technical  sense.  The  complications  and  con- 
flicts which  arise  on  this  point  should  not 
be  charged  to  the  rule  in  Shelley's  Case. 

If  the  limitation  to  the  heirs,  heirs  of  the 
body,  or  issue,  etc.,  is  accompanied  by  words 
of  distributive  modification,  such  as  "share 
and  share  alike,"  "tenants  in  common,*  etc., 
the  question  arises  whether  the  author  of 
the  instrument  intended  that  the  property 
be  divided  at  once  at  his  death,  or  desired 
that  it  go  to  the  remaindermen  in  indefinite 
succession.  It  has  generally  been  held  that 
when  such  words  of  distribution  alone  are 
added  to  the  limitation  to  the  remainder- 
men, this  modification  will  not  have  tlie 
cfTcct  of  changing  words  that  are  ordinarily 
words  of  limitation  to  words  of  purchase; 
that  is,  they  are  held  not  to  indicate  that 
the  grantor  or  testator  intended  to  use  them 
as  words  of  purchase.  For  example,  under  a 
limitation  to  A  for  life,  remainder  to  his 
heirs,  the  word  "heirs"  is  to  be  taken  as  a 
word  of  limitation  under  the  rule  in  Shel- 


to  the  first  taker  only  an  estate  for  life, 
and  uses  the  words  "issue,"  "son's  children," 
or  "descendants,"  the  case  will  be  with- 
drawn from  the  operation  of  the  rule.  Hen- 
derson V.  Henderson,  64  Md.  185,  1  Atl.  72. 

The  term  "issue"  may  be  employed  either 
as  a  word  of  purchase  or  of  limitation,  as 
will  best  effectuate  the  testator's  intention; 
and  it  is  much  more  fiezible  than  the  words 
"heirs  of  the  body."  Courts  more  readily 
interpret  the  word  "issue"  as  the  synonym 
of  "children,"  and  as  a  mere  description  of 
the  person  or  persons  to  take,  than  they  do 
the  words  "heirs  of  the  body."  Timanus  v. 
Dugan,  46  Md.  418.  To  the  same  effect, 
Parkhurst  v.  Harrower,  142  Pa.  432,  24  Am. 
St.  Rep.  507,  21  Atl.  826. 

The  word  "issue"  in  a  devise  will  not 
necessarily  bring  the  case  within  the  rule 
in  Shelley's  Case,  since  it  is  sometimes  a 
word  of  limitation  and  sometimes  of  pur- 
chase in  a  will,  according  to  the  context. 
Lvles  V.  Digges,  6  Harr.  &  J.  364,  14  Am. 
Dec.  281. 

Notwithstanding  there  may  have  been 
some  diversity  of  opinion  among  judges 
whether  the  word  "issue"  has  any  precise 
technical  meaning  affixed  to  it  or  not,  and 
if  it  has,  whether  it  be  that  of  a  word  of 
limitation  or  of  purcliase,  they  all  seem  to 
agree  that  in  a  will  it  should  be  taken  to 
signify  the  one  or  the  other,  as  will  best 
comport  with  the  intention  of  the  testator. 
Wells  V.  Hitter,  3  Whart.  217. 

The  word  "issue"  in  a  will  is  either  a 
word  of  purchase  or  of  limitation,  as  will 
best  effectuate  the  intention  of  the  testator. 
It  is  sometimes  singular  and  sometimes 
plural,  sometimes  a  word  of  limitation, 
sometimes  of  purchase,  but  must  always  be 
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construed  according  to  the  intention  of  the 
will  or  deed  wherein  it  is  used;  and  it  is 
said  to  be  a  rule  that  when  the  ancestor 
takes  an  estate  of  freehold,  if  the  word  'Ms- 
sue"  in  a  will  comes  after,  it  is  a  word  of 
limitation.  Smith  v.  Chapman,  1  Hen.  &  M. 
240. 

The  word  "issue"  in  a  will  is  to  be  con- 
strued either  as  a  word  of  limitation  or  of 
purchase,  as  will  best  effectuate  the  inten- 
tion of  the  testator,  gathered  from  the  en- 
tire instrument.  Prima  facie,  however,  the 
word  means  "heirs  of  the  body,"  and  is  to  be 
construed  as  a  word  of  limitation,  and  not 
of  purchase,  unless  there  be  something  on 
the  face  of  the  will  showing  that  it  was  in- 
tended to  have  a  less  extended  meaning,  and 
to  be  applied  to  children  only,  or  to  a  par- 
ticular class,  or  at  a  particular  time.  Shal- 
ters  V.  Ladd,  141  Pa.  349,  21  Atl.  500.  To 
the  same  effect,  Peirce  v.  Hubbard,  152  Pa. 
18,  26  Atl.  231. 

If  it  appears  either  by  expression  or  by 
clear  implication  that  by  the  word  "issue" 
the  testator  meant  children  or  issue  living 
at  a  particular  period,  as  at  the  death  of 
the  first  taker,  and  not  the  whole  line  of 
succession,  which  would  be  included  under 
the  term  "heirs  of  the  body,"  it  must  neces- 
sarily be  construed  as  a  word  of  purchase. 
Taylor  v.  Taylor,  63  Pa.  481,  3  Am.  Rep. 
565. 

In  Potts's  Appeal,  30  Pa.  169,  where  a 
limitation  in  a  will  after  the  life  estate  was 
to  the  issue,  the  life  tenant  was  held  to  take 
an  estate  tail  in  real  property. 

.And  in  Rancel  v.  Creswell,  30  Pa.  158,  a 
limitation  in  a  will  to  the  issue  of  testator's 
son  at  the  latter's  death  was  held  to  give 
the  son  an  estate  taiL 


1078 


NOTE  ON  THE  RULE  IN  SHELLEY'S  CASE. 


ley's  Case,  that  is,  it  is  deemed  to  have  been 
used  in  its  technical  sense.  But  the  mere 
fact  that  to  such  a  limitation  are  added 
the  words  ^'share  and  share  alike" — as 
whese  the  limitation  is  to  A  for  life,  re- 
mainder to  his  heirs  share  and  share  alike — 
does  not  overcome  the  presumption  that  the 
word  "heirs"  was  used  in  its  technical 
sense.  It  would  seem  that  there  is  much 
more  reason  why  it  should  do  so,  under  the 
laws' of  descent  in  England,  where  the  male 
blood  in  order  of  birth  is  preferred,  than 
under  the  laws  of  descent  in  this  country, 
where  such  preference  is  not  made.  ^ 


2.  As  qualifying  the  uHtrd  "heirt.** 

The  added  words  "shara  and  share  alike'' 
referring  to  the  word  "heirs"  in  a  liiuiution 
in  a  deed  after  a  life  estate  will  not  be  gnf- 
ficient  to  take  a  conveyance  out  of  the 
rule.  0  And  although  the  word  "remain- 
ing" may  have  been  used  in  the  sense  of  sur- 
viving heirs  in  a  deed  to  a  woman  for  life, 
''then  to  be  distributed  equally  between  her 
remaining  heirs,"  it  does  not  so  limit  the 
word  "heirs"  as  to  take  the  grant  oat  of  the 
operation  of  the  rule.** 

There  is  a  conflict  as  to  the  effect  of  wordi 


iS  Words  of  .distribution,  such  as  "ten- 
ants in  common,"  or  "equally  to  be  divided," 
or  "in  case  of  one  child,  that  child  to  take," 
without  superadded  words  of  inheritance,  do 
not  prevent  the  general  rule  from  taking  ef- 
fect. Baron  Watson  in  Roddy  v.  Fits- 
gerald,  L.  R.  6  H.  L.  Cas.  823. 

Where  the  gift  to  the  issue  is  accompanied 
with  words  of  distributive  modification, 
while  this  is  a  strong  indication  of  an  in- 
tent to  give  an  estate  to  the  issue  by  pur- 
chase, it  is  not  sufficiently  strong  to  over- 
come the  prima  facie  meaning  of  the  rule, 
and  this  is  true  where  the  gift  to  the  issue 
is  a  fee  or  in  tail.  Grimes  v.  Shirk,  169  Pa. 
74,  32  Atl.  113. 

One  of  the  settled  rules  is  that  the  fact  of 
the  gift  in  remainder  being  to  the  heirs  of 
the  body  as  tenants  in  common  is  not  such  a 
circumstance  as  will  alter  the  construction. 
Mills  V.  Seward,  1  Johns.  &  H.  733. 

While  words  of  distribution  coupled  with 
words  of  superadded  limitation  may  show 
that  the  word  "heirs"  is  used  as  a  word  of 
purchase,  words  of  distribution  by  them- 
selves, or  words  of  superadded  limitation  by 
themselves,  will  not.  Keys's  Estate,  4  Pa. 
Dist.  R.  134. 

In  Blackwell  v.  Hale,  1  Ir.  G.  L.  Rep.  612, 
it  was  held  that  a  provision  that  the  issue 
should  take  as  tenants  in  common  would  not 
prevent  the  word  "issue"  from  being  con- 
strued as  a  word  of  limitation. 

Estates  tail  are  not  embraced  in  the 
Pennsylvania  intestate  law  of  1883,  so  as 
to  bring  a  limitation  in  remainder  to  the 
children  of  the  testator's  daugliter,  and  the 
children  of  her  deceased  children  to  take  as 
tenants  in  common,  within  the  rule,  on  the 
theory  that  what  would  have  been  the  share 
of  the  deceased  parent  is  in  accordance  with 
the  statutory  rules  of  lineal  descent.  The 
direction  that  they  should  take  distributive- 
ly,  therefore,  is  not  equivalent  to  a  direction 
that  they  should  take  as  heirs.  Guthrie's 
Appeal,  37  Pa.  9. 

M  Carson  v.  Fuhs,  131  Pa.  256,  18  Atl. 
1017. 

In  a  grant  of  land  to  a  woman  for  life,  to 
descend  to  her  heirs  in  equal  portions,  it 
was  held  that  the  words  subsequent  to  the 
grant  of  the  life  estate  were  at  most  suf- 
ficient only  to  raise  a  doubt  as  to  the  mean- 
ing of  the  granting  words  of  the  deed,  and 
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that  this  was  not  sufficient  to  take  the  grant 
out  of  the  rule  in  Shelley's  Case.  Taney  ▼. 
Fahnley,  126  Ind.  88,  25  N.  £.  882. 

But  in  Hadlock  v.  Gray,  104  Ind.  596,  4 
N.  E.  167,  the  devise  was  to  a  husband  and 
wife  for  life,  and,  after  the  death  of  both. 
to  be  equally  divided  between  their  heirs- 
The  court  said  that  when  the  word  'Hieirs" 
is  used  as  it  was  in  this  instance,  it  does  n^t 
designate  those  who  shall  take  in  indefinite 
succession,  but  designates  persons  who  shall 
take  the  remainder  as  soon  as  the  life  estate' 
ends,  the  word  meaning  heirs  apparent,  and 
not  heirs. 

It  will  be  observed,  however,  that  in  tbf 
last-mentioned  case  the  limitation  is  to  tbt? 
heirs  of  a  husband  and  wife,  which  mi<:Lt 
more  readily  be  taken  to  mean  children, 
than  similar  words  in  a  limitation  to  an  id 
dividual. 

In  Tucker  ▼.  Adams,  14  Ga.  548,  a  con 
veyance  of  property  to  a  woman  and  her 
husband  "for  and  during  their  existence  in 
this  world,"  and,  after  their  deaths,  tn  be 
equally  divided  among  and  between  the  law- 
ful heirs  of  the  body  of  the  wife,  etc.,  was 
held  not  to  be  within  the  rule  in  Shelli-y's 
Case,  because  the  deed  contained  a  directioi. 
to  distribute  among  several  not  coiistitutin: 
the  heirs;  that  by  the  law  of  England  there 
could  generally  be  but  one  heir  at  a  time. 
so  that  the  "several"  persons  meant  by  tie 
plural  word  "heirs"  could  not  "constitute 
an  heir." 

•4  Davenport  v.  Eskew,  69  S.  C.  292,  104 
Am.  St.  Rep.  798,  48  S.  E.  223.     The  court 
said  that  "when  a  grant  or  devise  is  to  sur 
viving  children  or  surviving  issue,  as  viis- 
tinguished  from  children  or  issue  general. v. 
it  is  manifest  that  the  intention  is  to  takf  a 
particular   class  from  a  general  class. — t* 
include   those   children   or   issue  who    s^n- 
vive,  and  exclude  those  who  do  not.      1  i  ' 
word  'surviving*  in  such  case  has  a  quali\^ 
ing    eflfect.     .     .     .     But    there   can    be    n  > 
heirs  except  surviving  or  remaining  heir«. 
and  hence  these  words  have  no  effect  wh'*ti 
used,  as  in  this  case,  in  connection  with  the 
general  term  *heirs,* " 

In  a  deed  of  land  to  a  woman  for  li:>. 
"then  to  be  distributed  equally  between  her 
remaining  heirs,"  it  was  held  that  the  word< 
"to  be  distributed  equally"  did  not  prevent 
the  operation  ol  the  rule.    Ibid. 
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of  distributive  modification  following  the 
vord  '^heirs"  in  a  will.  ^  In  all  cases  of 
this  character,  however,  it  is  well  to  observe 
closely  whether  there  is  not  other  language 
in  ths  will  which  helps  the  court  to  reach 
iU  conclusion;  for  of  course  the  object  of 


the  court  always  is  to  determine  the  inten- 
tion of  the  testator  from  the  whole 
language  of  the  wiU.  By  the  weight  of 
authority  words  of  distributive  modification 
do  not  affect  the  operation  of  the  rule.  ^ 
The  cases  collected  under  this  subdivision 


s&A  devise  to  the  use  of  testator's  son  for 
life  and  to  his  heirs  to  the  third  generation, 
the  property  then  to  be  sold  and  divided 
equally  among  the  son's  heirs,  was  held  to 
pass  a  fee  to  the  son.  Stigers  v.  Dinsmore, 
193  Pa.  482,  74  Am.  St.  Rep.  702,  44  Atl. 
oaU. 

Where  the  remainder  was  to  the  heirs  and 
the  life  tenant,  and,  by  a  subsequent  clause, 
the  testator  provided"  that  it  was  his  will 
that  if  any  of  the  heirs  should  die  leaving 
no  lawful  issue,  their  share  or  shares  should 
be  divided  equally  among  the  surviving  heirs 
of  the  testator,  it  was  held  that  such  words 
of  distribution  did  not  signify  that  the  tes- 
tator meant  to  use  the  word  "heirs"  as 
sTiionymous  with  children,  so  as  to  take  the 
devise  out  of  the  rule  in  Shelley's  Case. 
Kennedy  v.  Kennedy,  29  N.  J.  L.  185. 

And  in  Cockin's  Appeal,  111  Pa.  26,  2  Atl. 
363,  it  was  held  that  a  devise  of  real  prop- 
erty to  the  testator's  three  nieces,  share  and 
share  alike,  during  their  lives,  and  at  their 
deaths  to  ^o  to  their  heirs  in  equal  amounts, 
to  all  heirs  living  at  the  time  of  their 
deaths,  was  not  taken  out  of  the  rule  in 
Shelley's  Case  by  the  words  "to  go  to  their 
heirs  in  equal  amounts,  to  all  heirs  living 
at  the  time  of  their  death,"  the  court  on  ap- 
peal saying  that  it  was  clear  that  the  doc- 
trine of  survivorship  as  incident  to  joint 
tenancy  could  have  no  application  in  the 
case. 

A  devise  of  real  estate  to  testator's  daugh- 
ter, to  be  held  and  controlled  by  her  during 
her  life,  and  after  her  death  to  be  divided  in 
a  l^al  manner  among  her  heirs,  was  held 
to  give  the  devisee  an  estate  in  fee  simple 
under  the  rule  in  Shelley's  Case.  Hall  v. 
Trull,  21  Canadian  Law  Times,  665. 

But  under  a  devise  to  two  sons  during 
the  full  term  of  their  natural  lives,  the  will 
providing  that  if  either  of  the  sons  should 
die  not  leaving  heirs,  the  issue  of  his  own 
body,  his  surviving  brother  should  inherit 
his  share  of  the  lands  for  the  time  being, 
and  after  the  death  of  both  of  the  sons  that 
the  land  should  be  sold  and  the  proceeds  of 
each  share  be  equally  divided  among  and 
given  unto  their  respective  lawful  heirs 
then  surviving  them,  share  and  share  alike, 
it  was  held  that  the  sons  took  joint  estates 
for  life,  with  remainder  in  fee  to  the  per- 
sons answering  the  description  of  heirs  of 
each  son  at  the  death  of  the  survivor,  the 
rule  in  Shelley's  Case  not  being  applicable, 
since  by  the  will  the  point  of  time  for  the 
diMribution  is  fixed.  Haight  v.  Dangerfield. 
.5  (Int.  L.  Rep.  274. 

And. in  Bull  v.  Comberbach,  25  Beav.  640, 
in  a  devise  of  freeholds  to  several  persons 
equally  for  life,  the  will  providing  that  after 
the  death  of  the  survivor  the  property  be 
«»'*ld  and  the  money  equally  divided  amons 
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their  several  heirs,  the  word  "heirs"  was 
held  to  have  been  used  in  the  sense  of  chil- 
dren. 

MIn  Moore  v.  Brooks,  12  Gratt.  135,  a 
testator  provided  that  the  shares  of  his  es- 
tate given  to  his  two  daughters  be  held  by 
them  for  life,  and  no  longer,  and  that  the 
property  then  be  equally  divided  between 
their  heirs  lawfully  begotten.  It  was  held 
that  the  words  "equally  divided  between 
their  heirs"  did  not  convert  the  word 
"heirs"  into  a  word  of  purchase.  The  court 
said  that  in  England  these  words  "were  en- 
titled to  more  consideration  as  indicating 
an  intent  that  the  estate  should  not  pass 
according  to  the  law  of  descents.  With  us, 
where  estates  tail  are  converted  into  es- 
tates in  fee  simple,  and  the  doctrine  of  pri- 
mogeniture is  abolished  and  the  general  sen- 
timent is  in  favor  of  an  equal  division 
amongst  those  standing  in  the  tame  rela- 
tion, the  inference  would  be  that  the  tes- 
tator by  the  use  of  these  words  intended 
that  they  should  take  as  heirs,  rather  than 
in  any  other  character." 

The  words  "share  and  share  alike,"  in  a 
devise  to  one  for  life  and  then  to  his  heirs 
forever,  do  not  take  it  out  of  the  rule.  Bul- 
lock V.  Waterman  Street  Baptist  Soc.  5  R.  I. 
273. 

Under  a  devise  to  a  trustee  for  a  woman 
during  life,  and  at  her  death  to  descend  and 
be  equally  divided  among  her  heirs,  she 
takes  the  fee  by  the  rule  in  Shelley's  Case. 
McQueen  v.  Logan,  80  Ala.  304. 

Where  a  devise  is  to  a  daughter  for  life 
and  after  her  death  to  her  heirs,  the  addi- 
tional words  "share  and  share  alike"  do  not 
have  the  effect  of  converting  the  devise  into 
one  for  life  to  the  daughter,  with  remainder 
to  the  heirs  as  purchasers.  Sims  v.  George- 
town College,  1  App.  D.  C.  72. 

A  devise  to  a  trustee  for  the  benefit  of 
testator's  daughters  during  their  lives,  with 
the  fee  simple  to  the  heirs  of  said  daughters, 
to  be  divided  equally,  was  held  to  convey 
to  them  a  fee  simple  absolute.  Kiersted  v. 
Smith,  8  Ohio  N.  P.  378. 

A  devise  to  a  daugliter  for  life,  providing 
that  immediately  after  her  death  the  prop- 
erty should  be  and  belong  to  all  her  legal 
heirs,  share  and  share  alike,  was  held  to 
vest  a  fee  in  the  daughter.  Steiner  v.  Kolb, 
57  Pa.  123. 

A  devise  to  a  person  for  life,  and  to  his 
heirs  after  his  death,  to  be  divided  among 
them  according  to  law,  and  if  «ny  of  the 
heirs  of  the  testator  die  leaving  no  lawful 
issue,  then  their  share  or  shares  to  be  di- 
vided equally  among  the  surviving'  heirs  of 
the  testator,  is  within  th6  rule  in  f^helh'v's 
Case.    Kennedy  v.  Kennedy,  29  N.  J.  L.  185. 

A  devise  to  one  for  life,  remainder  t^  his 
surviving  sisters,  and  in  case  none  <n  his 
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of  the  note  are  brought  together,  however, 
for  the  purpose  of  showing  what  position 
the  courts  take  where  there  are  words  of  dis- 
tributive modification  added  to  the  words 
of  limitation  in  remainder,  and  nothing  else 
from  which  the  intention  can  be  discovered. 

3.  As  qualifying  the  words  '*heir8  of 

the  body." 

Where  the  limitation  in  a  deed  is  to  the 
heirs  of  the  body,  the  cases  seem  to  hold 
that  the  addition  of  words  of  distribution 
converts  the  words  "heirs  of  the  body"  into 
words  of  purchase.  ^  Here,  again,  how- 
ever, the  whole  instrument  must  be  carefully 
examined,  to  determine  whether  some  other 
word  or.  words  may  not  have  some  weight 
in  determining  the  intention  of  the  grantor. 

The  cases  are  not  in  harmony  on  the 
question  of  the  effect  of  words  of  distribu- 


tive modification  following  limitations  to 
the  heirs  of  the  body  in  wills.  Here,  aUj. 
the  search  for  the  testator's  intention  miuit 
include  an  examination  of  the  whole  vil). 
but  it  would  seem  to  be  the  better  opinion 
that  words  of  distributive  modification  aluDe 
do  not  affect  the  operation  of  the  rule  in 
Shelley's  Case.  In  the  leading  case  of 
Jesson  V.  Wright,  a  devise  to  the  testator's 
sister's  son  for  life,  and  after  his  death  to 
the  heirs  of  his  body  in  such  shares  and 
proportions  as  he,  by  deed  or  other  writ- 
ing, should  direct,  and  for  want  of  such 
direction  then  to  the  heirs  of  the  body  of 
the  said  son  issuing,  share  and  share  alike, 
as  tenants  in  common,  and  if  but  one  child, 
the  whole  to  such  child,  and  for  want  of  such 
child,  then  to  the  testator's  right  heirs 
forever,  was  held  to  create  an  estate  tail 
in  the  first  devisee. » 
But  by  the  words  "heirs  of  the  body* 


sisters  survive  him,  then  to  his  legal  heirs, 
in  equal  proportions,  was  held,  after  the 
death  of  his  sisters,  to  vest  the  fee  in  him 
under  the  rule  in  Shelley's  Case.  McNeal 
V.  Sherwood,  24  R.  I.  314,  53  Atl.  43. 

In  a  devise  to  a  woman  for  life,  and  after 
her  death  equally  to  be  divided  among  the 
male  or  female  heirs  lawfully  begotten  of 
her  body,  and  for  want  of  such  heirs,  over, 
it  was  held  that  the  words  "equally  to  be 
divided,"  did  not  keep  the  daugliter's  inter- 
est down  to  an  estate  for  life.  Doe  ex  dem. 
Ross  V.  Toms,  15  N.  C.  (4  Dev.  L.)  376. 

A  devise  to  testator's  grandson  for  life, 
and  after  his  death  to  his  lawful  heirs,  to 
be  equally  divided,  was  held  not  taken  out  of 
the  operation  of  the  rule  by  the  words  "to 
be  equally  divided."  Williams  v.  Foster,  3 
Hill,  L.  193. 

«7ln  Tucker  ▼.  Adams,  14  Ga.  648,  the 
court,  after  reviewing  the  English  cases, 
said  that  they  showed  that  a  gift  to  A  for 
life,  with  remainder  to  the  heirs  of  his  body, 
to  be  equally  divided  among  them,  and  with- 
out a  limitation  over  on  a  failure  of  heirs, 
did  not  make  an  estate  tail  in  A,  and  that  it 
was  not  within  the  rule  in  Shelley's  Case. 

A  grant  of  land  to  a  woman  for  life,  and 
after  her  death  "to  be  equally  divided  be- 
tween the  lawful  heirs  of  her  body,"  is  not 
within  the  rule,  the  words  "to  be  equally  di- 
vided" indicating  that  the  words  "heirs  of 
the  body"  were  used  as  words  of  purchase. 
Fields  V.  Watson,  23  S.  C.  42. 

In  a  grant  of  property  providing  that  it 
was  not  to  be  traded  or  sold,  but  that  the 
produce  of  the  same  was  to  go  to  the  sup- 
port of  a  woman  and  her  family  during  her 
natural  life,  and  at  her  death  to  be  equally 
and  impartially  divided  between  her  bodily 
heirs,  the  consideration  for  which  was  ex- 
pressed to  be  the  affection  of  the  grantor  for 
the  devisee  and  her  four  children,  naming 
them,  and  the  duty  which  he  owed  to  them,  it 
was  held  that  the  words  "bodily  heirs"  were 
used  in  the  sense  of  children,  and  that  there- 
fore the  rule  in  Shelley's  Case  could  not  ap- 
ply. Simonton  ▼.  White,  93  Tex.  50,  77 
29  L.R.A.(N.S.) 


Am.  St.  Rep.  824,  53  S.  W.  339,  reTrersing 
on  another  point  49  8.  W.  269. 

In  the  last-mentioned  case,  however,  the 
word  "bodily"  seems  to  have  had  more  in- 
fiuence  on  the  decisions,  than  the  words  of 
distributive  modification. 

S8  2  Bligh,  1,  10  Eng.  RuL  Gas.  714. 

The  words  "share  and  share  alike"  fol- 
lowing the  devise  to  J.  &  £.  for  their  lives 
and  that  of  the  survivor,  and  then  to  the 
heirs  of  the  body  of  E.  by  J.,  were  held  not 
to  show  that  the  parents  were  to  take  for 
life  only  and  the  children  as  purchasers 
And  the  fact  that  there  was  not  a  subse 
quent  limitation  "for  want  of  such  issue."" 
as  in  the  last-mentioned  case,  was  held  to 
make  no  difference.  Doe  ex  dem.  Atkinsor 
v.  Featherstone,  1  Barn.  &  Ad.  944. 

But  in  Tucker  v.  Adams,  supra,  the  court 
was  of  the  opinion  that  the  last-mentioned 
case  was  not  good  authority,  declaring  that 
in  its  whole  length  it  was  not  supported  by 
a  single  case,  while  it  was  opposed  bj  a 
long  line  of  cases. 

Where  the  devise  was  to  a  woman  for 
life,  and  after  her  death  to  the  heirs  of  her 
body,  to  take  the  freehold  and  inheritance 
as  tenants  in  common,  and  in  default  of 
such  heirs  of  the  body,  to  the  testatrix's 
own  right  heirs,  the  court  said  that  if  this 
were  not  held  to  be  an  estate  tail  in  the 
devisee,  it  would  amount  to  overruling  Jes- 
son V.  Wright,  supra.  Anderson  v.  Ander- 
son, 30  Beav.  200. 

In  Doe  ex  dem.  Bosnall  v.  Hanney.  4 
Bam.  &  C.  610,  under  a  devise  of  one  seised 
in  fee  of  lands  in  gavelkind  of  all  his  real 
estate  to  his  nephew  A  for  life,  then  to  trus- 
tees to  preserve  contingent  remainders,  etc . 
and  after  the  death  of  A  to  and  amongst  all 
and  every  the  heirs  of  the  body  of  A,  9»  vrA\ 
female  as  male,  such  heirs,  as  well  female 
as  male,  to  take  as  tenants  in  common,  an: 
not  as  joint  tenants,  and  in  default  of  such 
issue,  over, — it  was  held  that  A  took  an 
estate  taif  in  the  premises;  and  the  f.m 
that  the  testator  directed  that  feu::\  s 
should  take  as  well  as  males,  and  that  t:  ey 
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the  testator  was  held  to  have  meant  "chil- 
dren," in  a  devise  of  a  portion  of  his  estate 
to  trustees  to  pay  over  to  his  daughter  for 
her  sole  and  separate  use  during  her  natural 
life  the  income  thereof,  and  at  her  decease 
the  principal  to  be  given  equally  to  and 
among  all  the  heirs  of  her  body  if  she  should 
have  any;  the  children  or  descendants  of 
any  one  of  her  children  who  may  be  dead 
to  take  collectively  what  their  parent  or 
ancestor  would  have  been  entitled  to  if 
living,  and  if  any  die  before  their  mother, 
without  issue,  the  share  or  shares  of  such  to 
go  to  the  survivor  or  survivors,  or  their 
i^sue,  in  the  same  manner,  and  in  default 
of  such  heirs  equally  to  her  brothers  and 
bisters  and  their  heirs.  99 

4.  As  qualifying  the  word  ** issue,** 

Where  after  a  limitation  in  a  deed,  fol- 
lowing a  life  estate,  to  the  lawful  issue  of 
the  life  tenant,  it  was  declared  that  the 
issue  of  the  life  tenant  should  take  dis- 
tributively   as  tenants  in  common,  it  was 

should  all  take  as  tenants  in  common,  and 
that  the  females  could  not  take  gavelkind 
lands  at  all  by  descent,  and  that  the  heirs 
of  the  body  could  take  only  as  coparceners, 
and  not  as  tenants  in  common,  was  held 
not  to  affect  the  operation  of  the  gen- 
eral rule  that  where,  in  a  deed  or  will, 
there  is  a  limitation  of  an  estate  of  free- 
hold to  a  man,  and  afterwards  to  the 
lieirs  of  his  body,  so  as  to  give  it  to  the 
heirs  as  a  denomination  or  class  including 
the  whole  line  of  heirs,  the  words  "heirs  of 
the  body"  are  to  be  construed  as  words  of 
limitation,  and  the  heirs  then  take  by  de- 
scent. 

Where  the  devise  was  as  follows:  "I 
lend  to  my  daughter  Sarah  during  her 
natural  life,  and  at  her  decease  to  be  equal- 
ly divided  between  the  heirs  of  her  body,  the 
following  land,"  it  was  held  that  the  words 
**<*qually  divided"  did  not  prevent  the  ap- 
plication of  the  rule  in  Shelley's  Case.  Holt 
V.  Pickett,  111  Ala.  362,  20  So.  432. 

A  devise  to  testator's  daughter  for  life, 

at   her  death  to  be  equally  divided  among 

the   heirs  of  her  body,  is  within  the  rule. 

r tonkins  v.  Jenkins.  96  N.  C.  264,  2  S.  E. 

5-22. 

»  Clemens  v.  Heckscher,  186  Pa.  476,  40 
Atl.  80. 

And  a  limitation  over,  after  a  life  estate 
to  testator's  widow,  being  in  these  words, 
'"'at  her  decease  what  remains  to  be  sold 
and  equally  divided  among  the  lawful  heirs 
of  her  body,"  it  was  held  that  the  words 
"lieirs  of  her  body,"  as  thus  used,  were 
'vrords  of  purchase,  and  not  of  limitation  ac- 
cording to  the  rule  in  Shelley's  Case,  be- 
cause by  reason  of  the  direction  "what  re- 
iTjains  to  be  sold  and  equally  divided"  the 
persons  indicated  to  take  as  heirs  of  her 
t>ody  did  not  take  the  same  estate  in  like 
manner  as  they  would  have  taken  had  the 
29  L.R.A.(N.S.). 


held  that  this  language  did  not  describe 
particular  persons  as  individuals  to  take  in 
their  own  right,  and  not  under  tenancy  in 
tail,  since  there  might  be  a  tenancy  in  com- 
mon in  tail.  SO 

Words  of  distributive  modification  added 
to  limitations  in  wills  to  the  issue  of  the 
life  tenant  have  been  held  to  show  that  the 
testator  intended  to  use  the  word  "issue" 
as  a  word  of  purchase;  and  it  has  been  so 
held  where,  in  addition  to  the  words  of 
distributive  modification,  there  was  a  limi- 
tation over  to  another  upon  failure  of  issue 
of  the  life  tenant.  >! 

b.  Effect  of  superadded  words  of  Iim<- 

tation, 

X.  In  general. 

By  weight  of  authority,  limitations  super- 
added to  words  of  limitation  do  not  show 
that  the  original  words  of  limitation  were 
not  used  in  their  technical  sense.  For  ex- 
ample, the  rule  in  Shelley's  Case  applies,  of 

life  tenant  taken  the  absolute  estate. 
Thompson  t.  Mitchell,  67  N.  C.  (4  Jones, 
Eq.)  441. 

SO  Kinirsland  v.  Rapelye,  3  Edw.  Ch.  1. 

«lln  O'Rourke  v.  Sherwin,  356  Pa.  285, 
27  Atl.  43,  the  word  "issue"  was  lield  used 
in  the  sense  of  children,  in  a  devise  to  a 
daughter  and  sons  as  tenants  in  common  for 
their  natural  lives  and  the  life  of  the  sur- 
vivor of  them,  with  remainder  in  fee  to 
their  issue,  said  issue  to  take  per  stirpes 
and  not  per  capita,  so  that  in  case  of  the 
death  of  either  of  the  said  three  leaving  is- 
sue, the  said  issue  would  take  what  their 
parent  would  have  been  entitled  to,  subject 
to  the  life  estate  of  the  survivor  or  sur- 
vivors of  the  original  devisees. 

A  devise  of  land  to  a  woman  for  life 
without  power  of  sale,  and  in  case  she 
should  die  leaving  issue  of  her  body  sur- 
viving, her  property  to  go  to  such  issue, 
share  and  share  alike,  was  held  to  create  a 
life  estate  in  the  first  taker,  the  words  "is- 
sue of  her  body"  clearly  indicating  that 
those  who  came  from  her  body  and  who 
should  be  living  at  her  death,  and  those 
only,  were  to  take,  and  that  if  she  were  to 
die  without  issue,  her  heirs  were  not  intend- 
ed to  have  the  estate,  but  that  the  estate 
would  revert  to  the  heirs  of  the  testator. 
McDonniel's  Estate,  Myrrick  Prob.  Ct.  Rep. 
(Cal.)  94. 

Under  an  act  (1874,  chap.  204,  §  12)  pro- 
viding that  a  devise  of  land  shall  be  held 
to  be  a  devise  in  fee  simple  unless  such  de- 
vise shall  in  plain  and  express  words  show 
that  the  testator  intended  to  convey  an  es- 
tate of  less  dignity,  the  words  "to  be  equal- 
ly divided"  in  a  devise  of  property  to  a  man 
for  life,  and  should  he  leave  lawful  issue, 
then  to  be  equally  divided  between  his  law- 
ful issue,  were  held  to  have  the  effect  of 
preventing  the  first  taker  from  having  the 
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course,  to  a  limitation  to  A  for  life,  re- 
mainder to  his  heirs  or  to  the  heirs  of  his 
txxly;  it  is  also  held  to  apply  where  the 
limitation  is  to  A  for  life,  remainder  to  his 
heirs  or  the  heirs  of  his  body,  "and  their 
heirs,"  etc.,  since  these  superadded  words  of 
limitation  are  not  deemed  to  show  that  a 
new  course  of  descent  is  to  begin  with  the 
heirs  of  the  life  tenant;  in  other  words  they 
do  not  overcome  the  presumption  that  the 
whole  line  of  A's  heirs  was  meant,  or,  in 
short,  they  do  not  overcome  the  presumption 
*  that  the  word  ''heirs''  was  used  in  its  tech- 
nical sense.  In  one  case  the  limitation  in 
remainder  is  to  A's  heirs;  in  the  other  case, 
it  is  to  A's  heirs  "and  their  heirs."  The 
question  is  whether  the  author  of  the  instru- 
ment, by  adding  the  limitation  "and  their 
heirs,"  etc.,  to  the  limitation  to  A's  heirs, 
intends  the  descent  to  begin  at  the  heirs  of 
A  living  at  his  death,  instead  of  at  A,  as  it 
would  if  no  qualifying  words  were  used. 
If  the  limitation  had  been  to  A  for  life,  re- 
mainder to  B  and  G  and  their  heirs,  unques- 
tionably B  and  C  would  take  as  purchasers, 
because  the  inheritance  would  begin  at  B 


and  G.    If,  then,  instead  of  a  limitation  to  A 
for  life,  remainder  to  B  and  C  and  their 
heirs,  the  limitation  ia  to  A  for  life,  remain- 
der to  the  heirs  of  A  and  their  heirs,  does 
the  grantor  mean  the  descent  to  begin  at  the 
heirs  of  A  living  at  his  death,  as  it  would 
begin  at  B  and  G  in  the  other  case,  or,  in  the 
language  of  the  cases,  are  the  heirs  of  A 
living  at  his  death  intended  to  be  tiie  orig- 
inal .stock,  the  stirpes  from  which  the  in- 
heritance springs?     The  mere  addition  to 
the  limitation  to  A's  heirs,  of  the  words 
"and  their  heirs,"  called  in  the  eases,  super- 
added words  of  limitation,  would  seem  to 
furnish  very  slight  evidence  to  overcome  the 
presumption  that  the  word  1ieirs**in  the 
original  limitation  to  the  heirs  of  A  was 
used  in  its  technical  sense.  They  would  ap- 
pear to  furnish  a  weaker  indication  of  the  In- 
tention,  than  words  of  distributive  modi- 
fication, such  as  share  and  share  alike,  ten- 
ants in  common,  etc.  And  the  better  opinion 
is  that  words  of  limitation  superadded  to 
words  of  limitation  do  not  of  thonselves  in- 
dicate that  the  original  words  of  limitation 
were  not  used  in  their  technical  sense,** 


absolute  estate,  and  to  give  him  an  estate 
for  life,  and  then  to  the  issue  distributive- 
ly  as  tenants  in  common  by  purchase,  in 
the  same  way  that  these  words  do  in  a  be- 
quest of  chattels.  Ward  v.  Jones,  40  N.  C. 
(5  Ired.  Eq.)    400. 

In  a  bequest  of  chattels  the  words  "to  be 
equally  divided  between  the  issue"  make  an 
exception  to  the  general  rule,  and  prevent 
the  vesting  of  an  absolute  estate  in  the  first 
taker,  it  being  inferred  from  these  words 
that  the  testator  could  not  intend  that  the 
issue  should  take  as  issue,  but  that  they 
should  take  distributively  as  purchasers,  so 
as  to  give  the  first  taker  an  estate  for  life 
and  then  to  the  issue  as  tenants  in  common ; 
and  it  would  seem  to  follow  as  a  corollary 
that  like  words  of  distribution  used  in  a 
•devise  of  land  would  have  the  effect  of  creat- 
ing a  tenancy  in  common  or  a  distribution 
per  capita  amonsp  the  heirs,  heirs  of  the 
bodv,  or  issue,  oi  a  life  tenant.  Mills  v. 
Thorne,  96  N.  C.  362. 

In  Hill  V.  Giles,  201  Pa.  215,  50  Atl.  758, 
there  was  a  devise  to  testator's  niece  for 
life,  the  will  providing  that  at  her  death 
the  property  should  be  inherited  by  her 
surviving  issue,  share  and  share  alike,  and 
directing  that  at  the  death  of  the  niece, 
failing  issue,  the  property  should  go  to 
children  of  testator's  brother.  It  was  said 
that  the  word  "issue"  in  the  will  meant  the 
descendants  of  the  niece  at  a  particular 
time,  that  is,  at  the  time  of  her  death,  and 
that  this,  togetlier  with  the  direction  of 
the  distribution  in  equal  shares  among  such 
(loBcendants,  would  seem  to  be  sufficient  to 
indicate  that  the  word  "issue"  in  tlie  last 
paragraph  was  not  a  word  of  limitation, 
but  a  word  of  purchase. 

In  Corbett  v.  Laurens,  5  Rich.  Eq.  30 J, 
lands  were  devised  in  trust  for  the  use  of 
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a  woman  for  life,  and  at  her  death  in  trust 
for  the  use  of  her  lawful  issue,  to  be  equal- 
ly divided  among  them,  share  and  share 
alike,  and  in  default  of  issue  then  alive, 
over.  It  was  held  that  she  took  an  estate 
for  life  with  contingent  remainder  to  her 
surviving  issue. 

It  will  be  observed  that  in  the  two  la^t- 
mentioned  cases,  in  addition  to  words  of  dis- 
tribution, there  was  a  limitation  over  on 
failure  of  issue.  For  the  effect  of  such  limi- 
tations, see  infra,  XV. 

98  Superadded  words  of  limitation  have 
never  of  themselves  been  held  sufficient  to 
convert  the  words  of  limitation  to  which 
they  are  added  into  words  of  purchase. 
The  most  that  can  be  said  of  them  is  that 
they  are  superfluous.  They  are  not  incon- 
sistent.   Nice's  Appeal,  50  Pa.  143. 

The  addition  of  the  words  of  inheritance, 
"their  heirs  and  assigns,"  to  the  HmitAtinn 
to  the  heirs  of  the  body  of  the  life  tenant, 
and  the  further  words,  "in  fee  simple,"  do 
not  alter  the  legal  significance  of  the  limita- 
tion. He  Brand,  4  Ont.  Week.  Rep.  473, 
opinion  adhered  to  on  further  argument  in 
6  Ont.  Week.  Rep.  297. 

The  addition  of  the  ordinary  words  of  in- 
heritance, "and  their  heirs,"  makes  no  *!if- 
ference  even  though  appended  to  the  wnnl* 
"heirs  of  the  body."    Evans  v.  Evans  [ISt^jj 
2  Ch.  173. 

Words  of  limitation  added  to  the  first 
words  of  limitation  to  the  heirs  or  Leir« 
of  the  body  of  the  first  taker  are  s.'Rie- 
times  held  not  to  prevent  the  application  t. : 
the  rule  in  Shelley's  Case,  where  the  super- 
added words  are  similar  to  the  first  woi  :'*. 
and  may  be  understood  as  being  used  In  the 
same  sense.  Chamberlain  v.  Runkle,  2S  Inu« 
App.  599,  63  N.  E.  486. 

When  to  the  word  **heirs"  are  superadded 
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unless  the  superadded  Tvords  are  such  as  to 
chan^  the  course  of  descent. 3  3 

2,  As  qualifying  the  word  **Heirs,** 

If  a  man  be  enfeoffed  to  the  use  of  him- 
self  for   life,  the  remainder  to  another  for 


life,  the  remainder  ad  usutn  hctredum  vel 
hceredum  of  his  body,  and  U8um  hceredia 
talis  haredia  vel  hwredunif  and  if  dying 
without  issue  of  his  body,  the  remainder 
over,  etc.,  in  that  case  the  heir  takes  by 
dc8cent.34  But  where  lands  were  limited 
by  deed  to  the  use  of  a  man  and  his  assigns 


the  words  of  limitation,  "for  them  and 
their  heirs,"  the  limitation  will  still  be  con- 
strued within  the  rule  in  Shelley's  Case. 
Ham  ▼.  Ham,  21  N.  C.  (1  Dev.  &  B.  Eq.) 
oU8. 

When  the  gift  to  the  heirs  of  the  body  is 
followed  by  the  superadded  words  of  limi- 
tation, "and  to  their  heirs  and  assigns," 
this  has  no  effect  in  displacing  the  operation 
of  the  general  rule.  Mills  v.  Seward,  1 
Johns.  &  H.  733. 

But  in  North  Carolina  the  superaddition 
of  like  words  to  the  limitation  to  the  heirs 
or  heirs  of  the  body  or  issue  prevents  the 
application  of  the  rule.  Mills  v.  Thorne,  95 
N.  C.  362. 

And  in  Kavanagh  v.  Morland,  18  Jur. 
IS.!,  it  was  held  that  if  there  be  a  limitation 
to  A  for  life,  and  then  a  gift  to  his  issue, 
with  words  of  limitation  superadded,  as, 
to  his  issue  and  their  heirs,  and  the  like, 
the  current  of  authority  has  been  to  treat 
the  issue  as  purchasers,  and  to  give  them 
the  whole  estate  under  the  words  of  limita- 
tion. 

And  in  Brown  v.  Brown,  126  Iowa,  218, 
C7  L.R.A.  629,  101  N.  W.  81,  it  was  held 
that  the  rule  does  not  apply  when  the  limi- 
tation is  to  the  heirs  or  issue  of  the  first 
taker  and  to  their  heirs,  for  in  such  cases 
there  is  evinced  a  purpose  to  create  in  the 
heirs  of  the  first  taker  an  estate  in  fee  sim- 
ple. 

ssAny  superadded  word  that  would 
change  the  course  of  indefinite  succession 
implied  by  the  word  "heirs"  in  its  technical 
sense  takes  the  case  out  of  the  operation  of 
the  rule,  as,  for  instance,  in  England  when 
the  gift  is  for  life,  remainder  to  the  lieirs 
female,  for  that  is  a  change  of  the  course  of 
descent.  Leathers  y.  Gray,  96  N.  C.  648,  2 
8.  £.  456. 

Mr.  Jarman  in  his  treatise  on  Wills,  6th 
«d.  voL  2,  p.  1208,  says:  "If  the  super- 
added words  of  limitation  operate  to  change 
the  course  of  descent  they  will  convert  the 
words  on  which  they  are  ingrafted  into 
words  of  purchase,  as  in  the  case  of  a  de- 
vise to  a  man  for  life,  remainder  to  his 
heirs  and  the  heirs  female  of  their  bodies; 
and  the  same  principle,  of  course,  would  ap- 
ply where  a  limitation  to  the  heirs  male  of 
the  body  is  annexed  to  a  limitation  to  the 
heirs  female,  and' vice  versa;  but  the  books 
contain  no  such  case,  and  the  doctrine  rests 
entirely  upon  the  position  arguendo  of 
Anderson  in  Shelley's  Case,  which,  however, 
has  been  since  much  cited  and  recognized." 

For  case  put  by  Anderson,  see  Shelley's 
Case,  supra,  II. 

If,  where  the  word  "heir"  is  used,  and 
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there  be  superadded  words  of  limitation 
establishing  a  new  succession,  the  first 
donee  or  devisee  will  take  but  a  life  estate. 
King  v.  Beck,  15  Ohio,  559;  Kiersted  v. 
Smith,  8  Ohio  N.  P.  378. 

in  Tucker  v.  Adams,  14  Ga.  548,  the  court 
in  referring  to  the  case  put  by  Anderson,  as 
above,  said  that  Shelley's  Case  established 
the  proposition  that  if  the  word  "heirs"  has 
gi-afted  upon  it  other  words  which  will  be 
made  void  if  the  word  "heirs"  he  held  to  be 
a  word  of  limitation,  that  word  cannot  be 
held  to  be  a  word  of  limitation. 

Superadded  words  of  limitation  ingraft- 
ed on  words  of  procreation  will  not  operate 
to  turn  these  words  into  words  of  purchase, 
unless  the  superadded  words  denote  a  dif- 
ferent species  of  heirs  from  that  described 
by  the  nrst  words,  thus  showing  an  intent 
to  break  the  ordinary  line  of  descent  from 
the  first  taker.  McCann  v.  McC&nn,  197  Pa. 
452,  80  Am.  St.  Rep.  846,  47  Atl.  743. 

M  Bony  V.  Taylor,  2  Rolle,  Abr.  253,  pi.  3. 

A  deed  defining  the  estate  of  a  grantee  as 
"a  freehold  and  eood  possession  during  his 
natural  life,  and  his  heirs  and  their  as- 
signs," the  operative  words  in  the  habendum 
clause  being  "to  him  during  the  term  of 
his  natural  life  and  his  heirs  forever,"  brings 
the  grant  within  the  rule.  Tucker  v.  Wil- 
liams, 117  N.  C.  119,  23  S.  E.  90. 

In  Johnson  v.  Morton,  28  Tex.  Civ.  A  pp. 
296,  67  S.  W.  790,  a  deed  to  two  grantees 
"during  their  natural  lives,  and  after  their 
deaths  to  their  heirs  and  assigns,"  ha- 
bendum, to  them  for  life,  and  after  their 
deaths  to  their  heirs  and  assigns  forever, 
was  held  to  be  within  the  rule,  the  court 
saying  that  the  word  "assigns"  evidenced 
the  intention  on  the  part  of  the  grantors 
to  give  the  grantees  power  to  sell  and  dis- 
pose of  the  property. 

A  conveyance  to  a  trustee  and  his  heirs 
to  the  use  of  himself  and  his  heirs,  in  trust 
for  the  use  of  a  woman  for  life,  and  after 
her  death  in  trust  for  her  right  heirs,  their 
heirs  and  assigns  forever,  was  held  to  vest 
the  fee  in  her.  The  contention  in  this  case 
was  that  the  words  "right  heirs"  in  the  deed 
should  have  been  taken  as  words  of  pur- 
chase, from  the  concurrence  of  the  pro- 
visions for  an  express  life  estate  to  the 
woman,  the  contingent  remainder  to  her 
right  heirs,  and  the  addition  of  words  show- 
ing an  intention  to  make  the  right  heirs  a 
new  stock  of  inheritance  or  purchasers. 
Danner  v.  Trescot,  5  Rich.  Eq.  350. 

The  habendum  clause  of  a  deed  being  "to 
her,  the  party  of  the  second  part,  her  lieirs 
and  assigns,  during  her  natural  life,  and  at 
her  death  then  to  belong  to  her  bodily  heirs, 
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for  life,  without  impeachment  of  waste, 
with  an  ultimate  limitation  to  the  use  of 
such  person  or  persons  as  at  his  death 
should  be  heir  or  heirs  at  law,  and  to  the 
heirs  and  assigns  of  such  person  or  persons, 
it  was  held  that  the  rule  did  not  apply.'S 
The  words  '*their  heirs  and  assigns  for- 
ever" added  to  the  limitation  to  the  heirs  of 
the  life  tenant  in  a  will  do  not  take  the 


devise  out  of  the  operation  of  the  mleS* 
And  a  devise  of  property  to  the  testator^s 
wife  and  children  during  their  natural 
lives,  to  be  Ufled  and  controlled  by  them 
free  from  all  rents,  and  after  their  deatli 
to  be  the  property  *'in  fee  simple"  of  their 
heirs,  was  held  within  the  rule,  so  as  to 
pass  an  absolute  fee  to  the  widow  and 
children.^ 


to  have  and  to  hold  in  free  simple  forever," 
the  grant  is  within  the  rule.  Marsh  v. 
Griffin,  ]36  N.  C.  333,  48  S.  E.  736. 

For  discussion  of  effect  of  superadded 
words  of  limitation,  see  also  Shelley's  Case, 
supra,  II. 

M  Evans  ▼.  Evans  [1892]  2  Ch.  173,  Kay, 
L.  J.,  in  summing  up  the  several  indi- 
cations that  the  words  pointed  to  a  par- 
ticular person  to  be  ascertained  at  the  death 
of  the  first  devisee,  gave  the  following 
reasons  to  show  that  the  words  were  not 
used  as  words  of  limitation:  (1)  The  re- 
lief from  impeachment  of  "waste,  which  is 
usually  attached  to  a  life  estate;  (2)  the 
use  of  the  words  "such  person  or  persons;" 
(3)  the  use  of  the  very  significant  expres- 
sion, as,  at  the  death  of  the  devisee,  should 
be  "his  heir  or  heirs  at  law,"  which  he  con- 
sidered to  point  to  some  individual  or  in- 
dividuals to  be  then  ascertained,  and  not  to 
the  whole  line  of  heirs  infinitum;  and 
added  to  these  indications,  (4)  the  last 
words,  "and  of  the  heirs  and  assigns  of  such 
person  or  persons." 

Where  the  limitation  was  to  the  heirs  of 
the  life  tenant,  it  was  held  that  the  ad- 
ditional words  "by  her  present  husband," 
naming  him,  to  them  and  the  heirs  of  the 
said  life  tenant  and  husband,  their  heirs  and 
assigns  forever,  furnished  the  necessary 
qualilication  and  explanation  to  the  other 
preceding  words  to  take  the  case  out  of  the 
rule.  Dawson  v.  Quinnerly,  118  N.  C.  188, 
24  S.  E.  483. 

«« Andrews  v.  Lowthrop,  17  R.  I.  60,  20 
Atl.  97. 

In  Myers  v.  Hamilton  Provident  &  Loan 
Co.  19  bnt.  Rep.  358,  where  the  devise  was 
to  testator's  son  for  life,  and  after  his 
death  to  his  heirs  and  their  assigns  for- 
ever, it  was  held  that  the  fact  that  there 
were  children  of  the  son  living  at  the  date 
of  the  devise,  and  that  the  words  "their  as- 
signs" followed  the  word  "heirs,"  did  not 
make  the  latter  word  a  word  of  purchase, 
and  prevent  the  operation  of  the  rule. 

A  will  giving  the  use  of  certain  land  to 
the  testator's  daughter  for  life,  remainder 
to  her  heirs  and  their  assigns  forever,  was 
held  to  create  a  fee  in  the  devisee.  Bishop 
V.  Selleck,  1  Day,  299. 

Under  the  rule  in  Shelley's  Case,  where 
the  devise  is  to  the  testator's  son  during 
life,  and  after  his  death  to  his  heirs  and 
their  heirs  and  assigns  forever,  the  word 
"heirs"  is  a  word  of  limitation,  and  the 
first  taker  takes  the  fee.  SchoonTuaker  v. 
Sheely,  3  Hill.  165,  affirmed  in  3  Denio,  485. 

A  devise  of  a  portion  of  testator's  estate 
to  testator's  son  for  life,  and  after  his  death 
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to  his  heirs  and  their  assigns  forever,  vests 
the  fee  in  the  son,  under  the  rule.  Man- 
chester's Petition,  22  R.  I.  636,  49  Atl.  36. 
•  A  testator  by  will,  which  took  effect  prior 
to  the  enactment  of  the  Revised  Statutes 
abolishing  the  rule  in  Shelley's  Case,  hav- 
ing devised  lands  to  his  son  during  his 
natural  life,  and  after  his  death  to  his 
heirs  and  their  assigns  forever,  it  was 
held  that  the  son,  by  the  force  of  the 
rule  in  Shelley's  Case,  took  an  estate  in  fee 
in  the  premises,  the  superadded  words  of 
limitation,  "and  to  their  heirs,"  after  the 
first  limitation  to  the  heirs  of  the  testators 
son,  not  taking  the  case  out  of  the  operation 
of  the  rule.  Schoonmaker  t.  Sheely,  I 
Demo,  485. 

After  a  life  estate,  the  testator  gave  land 
to  the  heirs  of  the  life  tenant  lawfully  be- 
gotten, to  them  and  their  heirs  forever,  and 
then  over  in  case  of  his  dying  without  law- 
ful issue  of  his  body.  It  was  held  that  the 
superadded  words  6i  limitation,  '"and  tlieir 
heirs,"  did  not  change  the  course  of  descta: 
into  another  line  or  channel;  that  they  did 
not  operate  so  as  to  convert  the  first  words 
of  limitation  into  words  of  purchase.  Pen 
ex  dem.  Folk  v.  Whitlev,  30  X.  C.  {S  Ired. 
L.)  133. 

Where  the  devise  was  to  a  nephew  for 
life,  remainder  to  trustees,  etc.,  to  presene 
contingent  remainders,  remainder  to  the 
heirs  male  of  the  nephew  and  their  heirs, 
the  will  providing  that  if  the  nephew  should 
die  without  issue  male  living  at  his  death, 
the  property  should  go  over,  it  was  held 
that  superadded  words  "and  their  heirs" 
did  not  make  the  words  "heirs  male"^words 
of  purchase.  The  court  said  tha*  ft  was 
true  that  there  were  many  cases  whtre 
superadditional  words  had  made  the  firFt 
words  of  limitation  to  be  words  of  pur- 
chase, but  all  those  cases  were  founded  on 
Archer's  Case,  and  the  first  limitation  b.\u 
been  to  the  heir  in  the  singular  number, 
or  the  word  "each"  or  "every"  had  bt^^n 
used,  so  as  to  be  descriptive  of  one  indi- 
vidual person  who  was  to  take.  Mr.  Am- 
bler in  his  report  said  that  this  opinion 
was  very  dissatisfactory  to  the  bar  in  )rer»- 
eral,  and  the  opinion  is  also  severely  criti- 
cized by  Mr.  Fearne  in  his  work  on  Con- 
tingentRemainders,  p.  13.  Wright  v.  Pear- 
son, 1  Ambl.  358. 

«7  Brown  v.  Bryant,  17  Tex.  Civ.  App.  4:>4. 
44  S.  W.  399. 

In  Root's  Estate,  2  W.  N.  C.  15G,  real  e« 
tate  had  been  conveyed  by  a  decedent  in  his 
lifetime  to  a  trustee  in  trust  to  permit  a 
person  to  use  and  occupy  the  same,  and  to 
receive  the  rents  thereof  during  his  life,  th? 
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a.  As  qualifying  the  words  * 'heirs  of 

the  body.** 

A  grant  to  a  woman  for  life,  with  re- 
mainder to  the  heirs  of  her  body,  habendum, 
to  have  and  to  hold  the  premises  during  her 
life,  and  then  to  the  heirs  of  her  body  and 
assigns  forever,  would  at  common  law,  under 
the  rule  in  Shelley's  Case,  have  created 
an  estate  tail  in  her.M    And  a  conveyance 


to  a  woman  for  life,  and  then  to  the  heirs 
of  her  body  in  fee  simple,  and  if  at  her 
death  there  are  no  heirs  of  her  body,  then 
to  be  divided  and  distributed  according  to 
the  laws  of  descent  and  distribution,  was 
held  to  be  within  rule  in  Shelley's  Case,  the 
first  devisee  taking  the  fee. '9 

By  a  devise  to  a  daughter  for  life,  the 
property  then  to  descend  to  the  heirs  of  her 
body,  and  to  their  heirs  and  assigns  for- 


;rrantor  reserving  to  himself  a  power  of  ap- 
pointment by  will,  but,  in  default  of  the 
exercise  thereof,  upon  the  further  trust  to 
convey  the  premises  to  the  heirs  of  the 
i:c8tui  que  trust  in  fee  simple.  It  was  held 
that  the  heirs  at  law  of  the  decedent  took 
by  descent,  and  not  by  purchase. 

The  rule  in  Shelley's  Case  does  not  apply 
to  a  devise  bv  which  a  testator  loans  to  nis 
fon  his  entire  interest  in  a  tract  of  land  for 
life,  to  be  his  during  his  natural  life,  and  in 
vhich,  at  the  son's  death,  the  testator  gives 
tlie  land  to  his  heirs,  if  any,  to  be  theirs  in 
fee  simple  forever,  and  in  which  he  provides 
that  if  the  devisee  should  die  without  heirs, 
the  property  is  to  revert  back  to  his  next  of 
kin,  since  the  limitation  is  not  to  the  same 
person  who  would  take  in  the  same  manner 
and  quality  as  heirs,  the  rule  in  Shelley's 
Case  applying  only  when  the  same  persons 
take  the  same  estate,  whether  they  take  by 
descent  or  purchase.  May  v.  Lewis,  132  N. 
C.  115,  43  S.  £.  550.  The  court  said  that 
any  words  added  to  the  limitation,  which 
carry  the  estate  to  any  other  person  in  any 
other  manner,  or  in  any  other  quality  than 
the  canons  of  descent  provide,  will  take  the 
case  out  of  the  operation  of  the  rule,  and 
limit  the  interest  of  the  first  taker  to  an 
estate  for  life. 

WEmmerson  v.  Hughes,  110  Mo.  627,  19 
i».  W.  979;  Godman  v.  Simmons,  113  Mo. 
1>2,  20  S.  W.  972. 

By  a  grant  to  the  grantor's  son  and  wife, 
and  to  their  heirs  and  assigns,  in  trust  for 
the  use  of  the  son  and  wife  during  their 
lives  and  the  longest  liver  of  them,  and  after 
their  deaths  for  the  use  of  the  heirs  of  the 
body  of  the  son  lawfully  begotten,  their 
heirs  and  assigns  forever,  and,  in  default  of 
such  issue,  to  the  use  of  the  right  heirs  of 
the  son,  their  heirs  and  assigns  forever,  it 
was  held  that  the  son  took  an  estate  tail. 
Baughman  y.  Baughman,  2  Yeates,  410. 

The  rule  in  Shelley's  Case  applies  to  a 
grant  of  real  estate  to  a  married  woman 
during  her  natural  life,  and  after  her  death 
to  the  heirs  of  her  body,  and  to  them  and 
their  heirs  and  assigns  forever,  and  vests 
an  estate  tail  in  her.  Hileman  t.  Bous- 
laugh,  13  Pa.  351,  63  Am.  Dec.  474. 

A  grant  to  one  to  have  and  to  hold  to 
him,  his  executors,  and  administrators,  for 
and  during  the  time  of  his  natural  life,  and 
at  his  death  to  go  to  the  heirs  of  his  body, 
to  them,  their  heirs  and  assigns  forever, 
vests  in  the  life  tenant  an  estate  tail.  Ex 
parte  McBee,  63  N.  C.  332. 

99  Hardage  v.  Stroope,  68  Ark.  303,  24  S. 
\V.  490. 

In  a  grant  to  one  for  life  and  to  the  heirs 
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of  his  body  begotten  on  his  wife  named,  in 
fee  simple  and  forever,  to  have  and  to  hold 
to  him  and  his  wife  during  their  joint  and 
several  lives,  and  in  fee  simple  to  the  heirs 
of  their  bodies  lawfully  begotten  and  their 
assigns  forever,  the  words  *'in  fee  simple 
and  forever"  do  not  have  the  effect  of  mak- 
ing the  preceding  words  "heirs  of  his  body 
begotten,"  etc.,  words  of  purchase,  instead 
of  limitation,  by  making  the  heirs  of  the 
body  of  the  first  taker  a  new  root  of  in- 
heritance in  fee  simple,  since  they  were  not 
apt  words  for  the  creation  of  an  estate  in 
fee  simple.  Chamberlain  v.  Runkle,  28  Ind. 
App.  599,  63  N.  E.  486. 

But  a  conveyance  of  property  to  a  woman 
and  her  husband  "for  and  during  their  ex- 
istence in  this  world,"  and  after  their 
deaths  to  be  equally  divided  between  the 
lawful  heirs  of  the  body  of  the  wife,  "as 
their  own  right  and  property,  and  for  their 
own  proper  use  and  benefit  forever,  in  fee 
simple,"  was  held  not  to  be  within  the  rule 
in  Shelley's  Case,  the  words  of  limitation 
superadded  to  the  word  "heirs,"  etc.,  de- 
noting a  different  species  of  heirs  from 
that  described  by  the  first  words.  The 
species  of  heirs  described  by  the  first 
words  was  "lawful  heirs  of  the  body." 
The  species  denoted  by  the  superadded 
words  was  heirs  general.  The  prop- 
erty was  to  be  divided  among  the  lawful 
heirs  of  the  body,  "as  their  own  right  and 
property,  and  for  their  own  proper  use  and 
benefit  forever,  in  fee  simple."  Tucker  v. 
Adams,  14  Ga.  548.  The  court  said:  "Now, 
if  the  persons  intended  to  take  were  in- 
tended to  take  in  fee  simple,  they  could 
not  have  been  intended  to  take  in  fee  tail, — 
to  take  as  'heirs  of  the  body.'  Therefore, 
the  words  'heirs  of  the  body'  were  not  in- 
tended to  have  their  ordinary  legal  import. 
What  other  import  can  they  have?  They 
cannot  have  the  import  of  the  words  'heirs 
general,'  so  as  to  make  the  deed  the  same 
as  it  would  be  were  the  words,  to  the  son- 
in-law  and  daughter  for  life,  remainder  to 
her  heirs,  instead  of  to  the  heirs  of  her 
body.  If  they  cannot  have  the  ordinary 
legal  import  of  words  'heirs  of  the  body,' 
nor  the  import  of  the  words  'heirs  general,' 
it  follows  that  they  cannot  have  any  im- 
port which  implies  persons  who  are  to  take 
by  descent;  but  must  have  an  import  which 
implies  persons  who  are  to  take  by  pur- 
chase." 

The  words,  "so  vest  in  such  heirs  in  fee 
simple,"   following   a   limitation  to   a   hus- 
band and  wife  for  life,  the  deed  providing 
that,  at  their  death  or  the  death  of  the  sur- 
I  vivor,  the  land  should  "ensue  and  descend  to 
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ever,  it  was  held  that  she  would,  under  the 
rule  in  Shelley's  Case,  take  a  fee-tail 
estate.  M  And  where  the  devise  was  to  one 
for  life,  and  after  his  death  to  the  "heirs 
males"  of  his  body  lawfully  to  be  begotten, 
and  "his"  heirs  forever,  the  will  providing 


that  if  the  devisee  should  happen  to  d;> 
without  such  heir  male,  the  property  shouli! 
go  over,  the  superadded  words  ''to  his 
heirs  forever"  were  held  not  to  make  the 
words  "heirs  males"  words  of  purchise.^ 
And    it    was    conceded    that    the    rok  ia 


the  heirs  of  the  man  of  the  body  of  his 
present  wife  begotten,"  were  held  to  take  the 
grant  out  of  the  rule  in  Shelley's  Case, 
since  the  deed  limited  an  estate  to  the  heirs, 
which  they  could  not  take  from  the  tenant 
in  tail.  Stephenson  t.  Hagan,  15  B.  Mon. 
282. 

*o  Brown  v.  Lyon,  6  N.  Y.  419. 

Where  the  limitation  after  the  life  estate 
was  to  the  heirs  male  of  the  life  tenant's 
body,  lawfully  to  be  begotten,  and  the  heirs 
and  assigns  of  such  heirs  or  heir  male  for- 
ever, and  for  want  of  such  heirs  male,  over, 
it  was  held  that  this  created  an  estate  tail 
male  in  the  first  taker.  Carter  v. 
M'Michael,  10  Serg.  k  R.  429. 

Where  the  will  devised  certain  property 
to  the  testator's  five  daughters  for  life,  and 
to  the  heirs  of  their  bodies  forever,  and  to 
the  heirs  and  assigns  of  such  heirs  forever, 
and  provided  that,  if  any  of  the  daughters 
should  die  without  issue,  her  share  pass  to 
the  surviving  children,  and  then  to  them 
and  their  heirs  and  assigns  forever,  the 
testator  stating  it  was  his  intent  to  give 
an  estate  in  fee  to  such  daughters  as  should 
die  leavinjg  issue,  and  an  es&te  for  life  only 
to  such  of  them  as  should  die  without  leav- 
ing issue,  it  was  held  that  each  of  the 
daughters  took  an  estate  tail  in  their  re- 
spective shares,  with  cross  remainders  to 
the  survivors  upon  the  death  of  any  of  them 
without  issue.  Manchester  v.  Durfee,  5  K 
I.  549. 

The  rule  in  Shelley's  Case  applies  to  a 
devise  to  a  woman  and  her  husband  during 
their  lifetime,  and  no  longer,  if  dying  with- 
out any  lawful  heirs  begotten  of  their 
bodies,  and  if  any  lawful  heirs,  to  them  and 
their  heirs  forever,  otherwise  to  return  to 
the  grantor's  heirs  at  law  and  his  heirs 
forever.  Williams  v.  Lane,  4  N.  C.  (2  Car. 
Law  Repos.  266),  6  Am.  Dec.  561. 

Where  the  limitation  after  the  estate  of 
the  life  tenants  was  to  the  "legal  heirs  of 
their  bodies,"  it  was  held  that  the  addition- 
al words,  "and  their  own  proper  descend- 
ants forever,"  would  not  take  the  grant  out 
of  the  operation  of  the  rule,  these  words 
having  no  other  efTect  than  to  indicate  the 
line  of  descent  in  which  the  property  was  to 
go,  that  is,  to  the  descendants  as  heirs. 
Lawrence  v.  Singleton,  3  Shannon,  Cas.  169. 

In  George  v.  Morgan,  16  Pa.  95,  a  devise 
of  certain  land  to  testator's  son,  "to  hold  to 
him  for  and  during  his  natural  life,  and 
after  his  decease  to  the  heirs  of  his  body 
lawfully  begotten,  and  to  their  heirs  forever, 
and,  in  default  of  such  issue,  then  to  tlie 
heirs  of  my  son  Samuel  and  their  heirs  for- 
ever," the  superadded  words  of  limitation 
were  held  not  to  limit  a  fee  in  the  issue  of 
the  first  taker,  and  not  to  show  that  the 
testator  intended  to  constitute  them  the 
stock  of  a  new  descent  as  purchasers.  The 
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court  said:  "It  has  long  been  settled  that 
superadded  words  of  limitation  ingrafted  oik 
words  of  procreation  will  not  operate  ti> 
turn  these  into  words  of  pnrehaa^  milesj 
the  superadded  word  denote  a  differea^ 
species  of  heirs  from  that  described  by  tlu 
first  words,  thus  showing  an  intent  to  break 
the  ordinary  line  of  descent  from  the  firt;; 
taker."  In  this  devise  the  superaddei 
words,  "and  to  their  heirs  forever,"  wer» 
held  not  to  show  an  intention  to  change  thd 
line  of  descent.  ' 

Where  there  waa  a  devise  to  a  woman  for 
life,  and  then  unto  the  heirs  of  her  body» 
it  was  held  that  subsequent  words,  "and  t9 
their  heirs  and  assigns  forever/'  were  either 
merged  in  the  preening  words  limitiiig  the 
estate  to  the  heirs  of  her  body,  or  were  to4> 
uncertain  to  control  them.  The  court  said 
there  were  cases  of  devises  where  the  tes- 
tator had  superadded  fresh  limitations,  and 
grafted  other  words  of  inheritance  upon  tbo 
heir  to  whom  he  gave  the  estate,  wherehj 
it  evidently  appeared  that  these  heirs  were 
meant  by  the  testator  to  be  the  root  of  & 
new  inheritance,  and  not  considered  as 
branches  derived  from  their  own  ancestor, 
but  the  present  case  did  not  come  within 
any  of  them.  "Den  ex  dem.  M'Ginnia  t. 
M'Peake,  2  N.  J.  L.  291. 

41  Goodright  v.  Pullyn,  2  Ld.  Raym.  3437. 

In  Legate  v.  Sewell,  1  P.  Wms.  87,  the 
testator,  in  default  of  issue  of  his  own  body, 
devised  lands  to  his  nephew  for  life,  and 
after  the  latteWs  death  to  the  heirs  male  of 
his  nephew's  body  lawfully  to  be  begotten, 
and  the  heirs  male  of  the  body  of  every  such 
heir  male,  severally  and  successfully,  as 
they  should  be  in  priority  of  birth,  etc,,  and 
for  want  of  such  issue,  over.  This  was  held 
to  be  an  estate  tail  in  the  first  taker,  hy 
three  judges  against  one.  In  the  dissenting 
opinion,  however,  it  was  said  that  the  limi- 
tation over  to  the  heirs  male  of  the  body 
of  every  such  heir  male,  severally  and  eue- 
cessively,  must  be  wholly  rejected  as  idle 
and  void,  if  the  limitation  to  the  heirs  male 
of  the  body  of  the  nephew  were  to  be  takes 
as  words  of  limitation. 

In  Nash  v.  Coates,  5  Barn.  &  Ad.  8^,  ia 
a  devise  of  lands  to  trustees  in  trust  for 
testator's  son  for  life,  and  after  his  death 
to  hold  to  trustees  to  preserve  contingent 
remainders,  etc.,  in  trust  for  the  heirs  male 
of  the  body  of  the  said  son  lawfully  issoin?. 
and  the  heirs  and  assigns  of  such  male  is- 
sue forever,  and,  in  default  of  such  male 
issue  lawfully  issuing,  in  trust  for  another 
son,  the  superadded  word.<i  of  limitation 
were  called  to  the  attention  of  the  court 
which,  nevertheless,  held  that  the  first  taker 
took  an  estate  tail. 

In  Zabriskie  v.  Wood.  23  N.  J.  Eq.  541. 
it  was  held  that  a  devise  to  a  s^n  for  life, 
and  to  such  lawful  issue  of  his  body  as  he 
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Shelley 'f  Case  applied  to  a  devise  to  testa- 
tor's daughter  for  life,  and  no  longer,  at 
her  deatli  to  vest  in  her  bodily  heirs  forever, 
and  in  fee  simple,  and  that  therefore  the 
devisee  took  the  fee.  ^ 

4.  Aa  qualifying  the  word  *'ls8ue.*' 

A  deed  conveying  and  warranting  real 
estate  to  a  woman  "during  her  Ijife,  in  re- 
mainder to  the  issue  of  her  body,  their 
heirs  and  assigns  forever,"  has  been  held 
within  the  rule  in  Shelley's  Case.  *>     But 


in  a  will  where  the  limitation  was  in  effect 
to  each  of  the  testator's  children  for  life, 
remainder  to  the  issue  of  the  child  law- 
fully begotten,  and  to  their  heirs  forever, 
it  was  lield  that  the  superadded  words 
"their  heirs  forever"  indicated  that  the 
word  ''issue"  was  used  as  a  word  of  pur- 
chase.^ 

Where,  however,  the  limitation  was  to  the 
legal  issue  or  the  heirs  of  the  life  tenant,  the 
added  words  "or  heirs"  were  held  not  to 
weaken  the  force  of  the  words  "legal  issue," 
and  not  to  show  that  the  testatrix  intended 


may  have  by  any  after  marriage,  together 
with  subsequent  words  limiting  forever  the 
estate  to  the  heirs  and  assigns  of  the  issue 
of  the  body,  under  the  11th  section  of  the 
act  of  1820,  which  provides  that,  when  a 
conveyance  or  devise  vests  an  estate  which, 
under  the  statute  of  Edward  the  First, 
would  have  been  held  an  estate  in  fee  tail, 
the  grantee  or  devisee  shall  have  an  estate 
for  life  only,  has  the  same  effect  as  if  the 
rule  in  Shelley's  Case  had  been  abolished 
as  to  this  class  of  estates.  It  will  be  ob- 
served that  it  is  the  statute,  not  the  super- 
added words  of  limitation,  which  in  this 
case  gives  the  life  estate. 

But  in  DeVaughn  v.  DeVaughn,  3  App. 
D.  C.  60,  where  the  devise  was  to  a  woman 
for  life,  remainder  to  her  three  daughterf 
during  their  natural  lives,  and  after  their 
deaths  to  their  heirs  begotten  of  their 
bodies,  and  to  their  heirs  and  assigns  for- 
ever, it  was  held  that  the  words  "heirs  of 
their  bodies  begotten,"  read  in  the  light  of 
the  whole  context  of  Uie  devise,  and  with  the 
superadded  words  of  limitation,  were  to  be 
taken  as  equivalent  to  "children." 

Where  there  was  a  devise  of  lands  to 
trustees  upon  trust  to  allow  testator's  child 
to  have  the  profits  for  her  sole  use  and  bene- 
fit for  life,  and  after  her  death  to  the  use 
of  the  heirs  of  her  body,  "such  freehold 
laiids  .  .  .  and  premises  to  be  legally 
conveyed  and  assured  unto  such  heirs  of 
my  child  or  children  in  equal  shares  as  they 
shall  severally  and  respectively  attain  the 
age  of  twenty-one  years,  or  be  married,  and 
to  their  several  and  respective  heirs  and 
assigns  forever,"  it  was  held  that  the  rule 
in  Shelley's  Case  would  not  operate  to  vest 
the  reversion  in  the  daughter  for  one  reason, 
because  the  beneficiaries  under  the  devise 
were  not  heirs  of  the  body  at  large,  but 
designated  individuals  of  that  class.  Fox- 
well  V.  Van  Grutten,  78  L.  T.  N.  S.  231. 

*•  Burton  ▼.  Camahan,  38  Ind.  App.  012, 
78  N.  E.  682. 

A  devise  of  property  to  one  for  life,  with 
power  to  sell  and  convey  the  same  in  fee  sim- 
ple in  case  of  necessity,  remainder  after  her 
death  to  the  heir  or  heirs  of  her  body  jn 
fee  simple,  was  held  to  be  within  the  rule  in 
Shelley's  Case,  there  being  nothing  in  the 
will  which  clearly  and  unequivocally  showed 
that  the  word  "heirs"  was  not  used  in  its 
strict  legal  sense.  Teal  ▼.  Richardson,  160 
ind.  119,  66  N.  E.  436. 

4S  King  v.  Rea,  66  Ind.  1.  The  court  said 
that  "a  will  can  be  made,  altered  by  codicil, 
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or  revoked,  at  the  pleasure  of  the  devisor. 
Not  so  with  a  deed  of  conveyance.  To  it 
there  must  be  two  parties,  each  having  a 
right  in  settling  its  terms,  and  in  its  con- 
struction the  intention  of  both  parties  must 
be  considered.  It  cannot  be  altered  or 
abrogated  by  either  party,  but  only  by  the 
act  of  both.  This  difference  between  the 
rules  of  construction  which  govern  these 
two  classes  of  instruments  is  plainly  found- 
ed in  reason  and  justice.  And  in  the  con- 
struction of  deeds  of  trust,  the  express 
trusts  will  always  govern  the  words  in  the 
habendum.  Not  so  in  a  deed  of  conveyance 
merely  between  the  vendor  and  vendee.  In 
such  cases  the  distinction  between  words  of 
limitations  and  words  of  purchase  must  be 
preserved,  and  the  rights  of  the  parties 
maintained  accordingly." 

But  in  Mcllhinny  v.  Mcllhinny,  137  Ind. 
411,  24  L.R.A.  489,  46  Am.  St.  Rep.  186,  37 
N.  E.  147,  the  court  says  that  it  has  long 
been  established  law  that  when  used  in  a 
will  the  word  "issue"  may  be  a  word  of 
purchase,  or  it  may  be  a  word  of  limitation^ 
depending  on  the  testator's  intention  as  ex- 
pressed in  the  context.  But  when  used  in 
a  deed,  it  is  always  a  word  of  purchase. 

The  word  "issue"  in  a  deed  of  gift  to  one 
for  life,  and  at  his  death  to  his  lawful  issue 
forever,  is  held  to  be  used  as  a  word  of 
purchase,  the  word  "forever"  relating  to 
the  property  given,  and  not  to  the  persons 
taking.     Hancock  v.  Butler,  21  Tex.  804. 

44Shreve  v.  Shreve,  43  Md.  382.  The 
court  said  that  where  an  estate  is  devised 
to  a  person  for  life,  with  remainder  to  his 
issue,  with  words  of  limitation  superadded, 
the  word  "issue"  will  in  that  case  be  con- 
strued as  a  word  of  purchase. 

So,  it  was  held  that,  under  a  devise  to  a 
man  for  life,  without  impeachment  of  waste, 
and  in  case  he  have  issue  male,  then  to 
such  issue  as  he  might  have,  and  his  heirs 
forever,  and  if  he  should  die  without  issue, 
over,  the  first  taker  took  an  estate  for  life 
onl^,  there  being  superadded  words  of  limi 
tation  grafted  on  the  word  "issue  male.' 
Loddin^on  v.  Kime,  1  Salk.  224. 

And  the  word  "issue"  was  held  to  be  used 
as  a  word  of  purchase  in  a  devise  of  prop- 
erty to  A  during  his  life  only,  upon  certain 
conditions,  and  after  the  determination  of 
that  estate  to  the  said  A's  lawful  issue 
male,  and*  the  lawful  issue  male  of  such 
heirs,  the  eldest  of  such  sons  of  the  said  A. 
to  be  always  preferred  before  the  youngest, 
according   to   their   seniority  of   age   and 
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by  them,  not  limitations,  but  personal  de-  I  issue  is  in  fee  or  forever,  it  is  held  tLat  tin 
scription.tt     Where  the  limitation  to  the  '  word   "issue"   must  have   been  used  as  s 


priority  of  birth,  and  for  want  of  such 
lawful  issue  male  of  the  said  A,  over, 
Mandeville  v.  Lackey,  3  Ridgw.  P.  C.  352. 

Where  by  a  will  a  testator  devised  his 
real  estate  to  his  son  during  his  life,  and 
after  his  death  to  his  issue  by  him  law- 
fully begotten  of  his  body,  their  heirs  and 
assigns  forever,  and  in  case  his  son  should 
die  without  lawful  issue,  then  over,  it  was 
held  that  the  words,  "issue  of  his  body  by 
him  lawfully  begotten,"  were  used  in  the 
sense  of  children,  and  that  the  rule  did  not 
therefore  apply.  Daniel  v.  Whartenby,  17 
Wall.  639,  21  L.  ed.  661. 

An  express  devise  to  one  for  life,  "and 
then  after  her  decease  to  her  lawful  issue, 
provided  she  hath  issue  who  are  or  shall  live 
to  be  twenty-one  years  old  or  to  have  law- 
ful issue,  to  hold  to  them,  their  heirs  and 
assigns  forever,"  passes  only  a  life  estate 
to  the  first  taker.  Way  v.  Gest,  14  Serg. 
&  R.  40.  The  court  said  that  in  the  first 
place  the  word  "issue,"  even  without  super- 
added words  of  limitation,  is  often  a  word 
of  purchase,  where  the  word  "heirs"  or 
even  the  word  "heir,"  in  the  singular  num- 
ber, is  not.  But  when  there  was  ingrafted 
on  the  limitation  to  the  issue  words  of  limi- 
tation to  them  in  fee  on  their  living  to  the 
age  of  twenty-one  years  or  having  issue,  it 
was  undisputable  that  the  devise  to  the  first 
taker  was  for  life  only. 

In  Mclntyre  v.  Mclntyre,  16  S.  C.  290, 
where  the  devise  was  to  children  for  life, 
and  at  their  death  "to  the  issue  of  them 
and  their  heirs  forever,"  it  was  held  that 
the  words  "their  heirs  forever"  so  qualified 
the  word  "issue"  as  to  indicate  that  it  was 
not  to  be  taken  as  descriptive  of  an  in- 
definite line  of  descent,  but  was  used  to 
indicate  a  new  stock  of  inheritance. 

In  Re  Voegtly,  29  Pittsb.  L.  J.  N.  S.  30, 
a.  devise  was  to  a  woman  for  life,  the  prop- 
erty upon  her  death  to  go  to  her  surviving 
issue  and  their  heirs,  and  upon  failure  of 
issue,  then  over.  It  was  held  that  the  limi- 
tation to  the  heirs  of  the  surviving  issue 
showed  that  it  was  the  intention  that  her 
surviving  issue  should  take  as  purchasers, 
not  as  her  heirs,  and  that  they  should  be- 
come the  root  of  a  new  succession :  that 
the  word  "issue"  was  not  to  be  construed 
as  synonymous  with  heirs  of  the  body,  and 
that  therefore  the  rule  in  Shelley's  Case 
did  not  apply. 

« Angle  V.  Brosius,  43  Pa.  189. 

In  Stokes  V.  Van  Wyck,  83  Va.  724,  3  S. 
E.  387,  there  was  a  devise  to  testator's 
daughter  and  her  husband  during  their  joint 
lives,  and  to  the  survivor  of  them  during  the 
life  of  such  survivor,  the  will  providing  that 
if  the  daughter  should  die  leaving  issue  at 
her  death,  the  property  after  the  termina- 
tion of  the  life  estates  should  go  to  such 
issue,  to  his,  her,  and  their  heirs  forever. 
The  husband  having  died,  it  was  held  tiiat 
an  estate  tail  was  vested  in  the  daughter, 
which  by  the  Virginia  statute  was  convr'-ted 
into  a  fee  simple. 

And  where  a  devise  gives  an  estate  to  a 
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person  for  life  and  to  the  issue  of  his  body, 
the  addition  of  a  limitation  to  the  heirs 
general  forever  of  such  issue  was  held  not 
to  prevent  the  words  "issue  of  the  body" 
from  operating  according  to  their  technical 
effect  to  give  an  estate  taiL  Zabriskie  t. 
Wood,  23  N.  J.  Eq.  541. 

In  Paxson  v.  Lefferts,  3  Rawle,  59,  it 
was  held  that  the  first  taker  takes  an  estate 
tail  under  a  devise  to  testator's  son  for  life, 
the  will  providing  that,  if  he  shall  leave 
lawful  issue,  then  to  them,  their  heirs  or 
assigns  forever,  but  for  want  of  such  lawful 
issue,  then  to  return  to  another  son,  etc., 
the  words  of  inheritance  ingrafted  on  the 
limitation  to  the  issue  not  taking  it  out  of 
the  rule  in  Shelley's  Case. 

And  in  Hall  v.  Smith,  25  Gratt  70,  it  was 
held  that,  in  a  devise  in  which  the  testator 
lent  certain  property  to  his  daughter  dur- 
ing her  life,  and  after  her  death  gave  the 
same  to  the  lawful  issue  of  her  bodv,  to 
them  and  their  heirs  and  assigns  forever, 
the  superadded  words,  "to  them  and  their 
heirs  and  assigns  forever,"  did  not  take  the 
gift  out  of  the  rule  in  Shelley's  Case. 

In  King  v.  Burchell,  1  Ambl.  379,  10  Eng. 
Rul.    Cas.   782,   a   testator   devised  certain 
property    to    his    wife,    remainder   to  bU 
cousin  J.  H.   for  life,  and  from    and    im- 
mediately after  the  determination  of  thai 
estate,   to   the   issue   male  of   the  body  of 
J.  H.,  and  to  their  heirs,  and,  for  want  of 
such  issue,  to  his  cousin  W.  K.,  his  heir& 
and  assigns  forever,  with  a  proviso  that  the 
property    limited    to    J.    H.,    etc.,    was  an 
special  consideration  {hat  if  J.  H.  or  his 
issue  or  any  of  them  should  alienate,  mort- 
gage, encumber,  or  commit  any  act  or  deei 
to  alter,  change,  charge,  or  defeat  the  l-e 
quests,  he  should  pay  or  cause  to  be  pa^tl  :„ 
certain  sum  which  was  to  be  a  charge  up^a 
the  premises,  to  such  person  or  person^  &iA 
his  or   their  heirs    who    could,  should,  or 
ought  to  take  next  by  virtue  or  me^ns  of 
any  of  the  bequests  or  limitations,     it  na^ 
urged  that  the  superadd! tional  words  aft'r 
the  words  of  limitation  indicated  that  the 
testator  meant  that  in  case  J.  H.  had  issue 
male,  they  should  take  the  fee:  that  wbA<-e 
there    are    words   superadded  to  worths  of 
limitation,    whether    the    words   of   limita- 
tion   be    in    the    singular    or    plural    num- 
ber, the  first  taker  is  only  tenant  for  life. 
On  the  other  hand,  it  was  contended  that 
the  intention  was  plain,  as  the  testator  had 
restrained  the  issue  of  J.  H.,  as  weil  as  J- 
H.   himself,    from   alienatinfr.   which  wr:i!i 
be  absurd  if  he  had  intended  to  give  tbem 
the  fee.     It  was  held  that  J.  H.  took  an 
estate   tail,   and   that   the  proviso  ^as  re- 
pugnant   to    the    estate.     Mr.    Feame.    1 
Fearne,    Contingent   Remainders,  164,  sar^ 
of  this  case:     **This,  we  may  observe,  wa> 
a  pretty  strong  case;  the  limitation  hch^? 
not    to    heirs   male,   but    issue   male,  vita 
words  of  limitation  in  fee  superadded,  aided 
by  the  connection  in  the  proviso  of  the  de- 
vise of  the  estate  in  question  with  that  of 
the  other  estate  which  had  been  limited  to 
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word  of  purchase.  *•  It  will  be  noticed  that 
in  several  cases  there  was  also  a  limitation 
over  on  failure  of  issue,  and  yet  in  spite  of 
that  fact  the  word  '"issue"  was  not  construed 
as  a  word  of  limitation.  ^7 

c*  Effect  of  words  of  distribution  and 
superadded  words  of  limitation. 

1.  In  general. 

HavinfT  considered  what  effect  words  of 
distributive  modification  alone,  and  super- 
added words  of  limitation  alone,  have  on 
the  meaning  of  the  words  "heirs,"  "heirs  of 


the  body,"  etc.,  the  next  step  is  to  inquire 
what  efl'ect  words  of  distributive  modifica- 
tion and  superadded  words  of  limitation  to- 
gether have  on  the  meaning  of  the  words 
"heirs,"  "heirs  of  the  body,"  etc. 

If,  in  a  limitation  to  A  for  life,  remainder 
to  his  heirs,  "to  be  divided  among  them 
share  and  share  alike,"  the  words  "to  be  di- 
vided," etc.,  do  not  show  that  the  word 
"heirs"  was  not  used  in  its  technical  sense, 
and  if,  in  a  limitation  to  A  for  life,  re- 
mainder to  his  heirs  "and  their  heirs,"  etc., 
the  words  "and  their  heirs,"  etc.,  are*  not 
sufficient  to  show  that  the  word  "heirs"  was 
not  used  in  its  technical  sense,  will  it  make 


the  issue  male,  his  or  their  heirs,  share  and 
share  alike.  But  the  extent  of  the  proviso 
to  the  issue  was  very  strong  againnt  their 
taking  in  fee.  And  should  it  be  urged  that 
the  implication  from  that  circumstance 
might  possibly  have  been  satisfied  by  an 
estate  tail  male  in  the  issue  male  as  pur- 
chasers, instead  of  an  estate  in  fee,  the 
answer  is  that  would  have  been  either  re- 
jecting the  words  *their  heirs'  or  reducing 
tiiem  by  a  constructive  qualification  into 
heirs  male;  which  would  at  once  have  re- 
moved the  only  objection  afforded  by  the 
circumstances  of  the  case  against  the  an- 
cestor's taking  an  estate  tail,  and  have  left 
no  argument  for  the  issue  male  taking  by 
purchase  at  all;  instead,  as  in  Wright  v. 
Pearson,  of  throwing  the  case  open  to  thoss 
other  arguments  in  favor  of  the  heirs,  etc., 
taking  by  purchase,  which  had  prevailed  in 
Bagshaw  v.  Spencer." 

Win  Myers  v.  Anderson,  1  Strobh.  Eq. 
344,  47  Am.  Dec.  537,  a  testator  provided 
that  slaves  should,  at  the  death  of  his  son, 
be  divided  between  his  two  daughters  dur- 
ing their  lives,  and,  after  their  deaths,  pro- 
vided that  they  should  be  the  absolute  prop- 
erty of  the  issue  of  their  bodies  forever.  It 
was  held  that  the  daughters  took  only  a 
life  estate. 

The  rule  does  not  apply  to  a  devise  to  a 
son  for  life,  and  from,  and  after  his  death 
to  his  lawful  issue  absolutely  and  in  fee 
simple,  the  limitation  to  the  issue  being  as 
purchasers.  Boykin  v.  Ancrum,  28  S.  G. 
486,  13  Am.  St.  Rep.  698,  6  S.  E.  305. 

Where  the  devise  over  to  the  lawful  issue 
of  the  devisees  of  the  life  estate  is  expressly 
of  a  fee  simple,  the  word  "issue"  is  not  a 
word  of  limitation.  Craig  v.  Warner,  6 
Mackey,  460,  60  Am.  Rep.  381.  The  court 
said  that  at  common  law  the  estate  tail  in 
the  ancestor  must  descend  as  such  to  the 
issue,  and  that  therefore  an  express  devise 
to  the  latter  of  a  fee  simple  amounted  to 
an  explanation  which  was  conclusive  that 
the  devisor  had  not  used  the  word  "issue" 
in  that  sense  which  would  make  it  a  term 
of  limitation  to  the  ancestor,  whereby  the 
issue  would  inherit  a  smaller  estate  than 
the  one  which  he  had  given  them.  Since  the 
word  "issue"  was  of  variable  meaning,  and 
that  meaning  which  the  testator  chose  was 
to  be  accepted,  an  express  devise  of  a  fee 
simple  forbade  the  adoption  of  a  meaning 
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which. would  give  the  issue  an  estate  with 
which  the  actual  devise  to  them  was  in- 
consistent. 

Under  a  devise  to  a  woman  for  life,  and 
if  she  leave  lawful  issue  to  the  said  issue  in 
fee,  it  was  held  that  the  superadded  words 
"in  fee"  prevented  the  operation  of  the  rule 
in  Shelley's  Case,  so  that  she  took  a  life 
estate,  the  word  "issue"  not  being  used  as 
synonymous  with  "heirs  of  the  body." 
Timanus  v.  Dugan,  46  Md.  418. 

In  King  v.  Evans,  24  Can.  S.  C.  356,  a  de- 
vise to  testator's  son  for  life,  and  after  his 
death  to  his  lawful  issue,  to  hold  in  fee 
simple,  was  held  to  vest  but  a  life  estate 
in  the  first  taker,  with  remainder  to  his 
children  in  fee. 

«In  Tongue  v.  Nutwell,  13  Md.  416,  a 
devise  was  in  trust  for  the  sole  and  separate 
use  of  the  testator's  daughter  during  the 
life  of  her  husband,  and  it  was  provided, 
among  other  things,  that  in  case  the  daugh- 
ter should  die  without  leaving  issue,  the 
property  should  go  to  the  testator's  son, 
and  that  in  case  the  daughter  should  sur- 
vive her  husband,  the  trust  should  cease, 
and  the  legal  estate  in  the  said  property 
should  vest  in  the  daughter  for  life,  in  re- 
spect to  the  real  estate,  and  absolutely  in 
respect  to  the  personal  property,  and  after 
her  death,  in  case  she  should  leave  issue, 
that  the  issue  should  have  a  legal  estate  in 
fee  in  the  said  real  property,  and  that,  on 
failure  of  such  issue,  the  property  should 
go  to  the  testator's  son  and  his  heirs.  The 
court  held  that  it  was  the  clear  intention  of 
the  testator  to  give  the  property  to  his 
daughter  for  life  only,  and  then  to  her  issue, 
if  she  should  leave  any,  the  word  "issue" 
being  here  considered  as  a  word  of  pur- 
chase, and  not  of  limitation. 

By  a  devise  to  testator's  son  of  certain 
property  for  life,  in  such  manner  that  he 
should  not  dispose  of  the  same  in  his  life- 
time, and  that  the  property  should  not  be 
liable  for  his  debts,  the  will  providing  that 
after  his  death  it  was  to  go  to  such  person 
or  persons  as  he  by  his  last  will  should 
direct,  and  in  event  of  his  dying  intestate 
leaving  issue  surviving,  then  to  his  issue  in 
fee,  but  in  event  of  his  dying  intestate  leav- 
ing no  issue,  then  over,  it  was  held  that  the 
son  took  a  life  estate  only.  Nes  v.  Ramsay, 
155  Pa.  628,  26  Atl.  770. 
69 


1090 


NOTE  ON  THE  RULE  IN  SHELLEY'S  CASE. 


any  difference  if  both  classes  of  these  modi- 
fying words  appear  in  the  same  instrument  ? 
that  is,  if  the  limitation  is  to  A  for  life,  re- 
mainder to  his  heirs,  their  heirs,  etc.,  to  be 
divided  among  them  share  and  share  alike, 
will  the  words  ''their  heirs,"  etc.,  plus  the 
words  ''to  be  divided,"  etc.,  be  sufficient  to 
show  that  the  word  "heirs"  was  not  used 
in  its  technical  sense  ?  To  put  it  in  another 
way,  do  these  words  show  that  the  heirs  of 
A  living  at  his  death  are  the  stock  from 
which  the  author  of  the  instrument  intend- 
ed the  inheritance  to  spring?  If  they  show 
this,  then  the  word  "heirs"  must  be  held  to 
have  been  used  as  a  word  of  purchase.  The 
great  question  is,  Did  the  author  of  the  in- 
strument intend  that  the  property  should 
descend  to  A's  heirs,  or  did  he  intend  it 
should  descend  to  the  heirs  of  A's  children 
or  other  heirs  living  at  A's  death  ?  The  pre- 
sumption flowing  from  the  use  of  the  word 
'"heirs"  in  the  limitation  to  A's  heirs  is 
that  he  intended  the  property  to  descend  to 
A's  heirs,  rather  than  to  the  heirs  of  A's 
children  or  other  heirs.  Does  the  use  of 
the  additional  words  of  distribution,  to- 
gether with  the  superadded  words  of  limi- 
tation, show  a  different  intention,  and  indi- 
cate it  with  sufficient  certainty  to  overcome 
this  presumption,  and  render  the  word 
''heirs"  a  word  of  purchase?  In  short,  do 
such  added  words  indicate  that  the  word 
"heirs"  was  used  in  the  sense  of  children  or 
heirs  living  at  the  death  of  the  grantor  or 
testator  ? 
There  is  a  conflict  in  the  cases  on  this 


question,  the  courts  seeming  to  be  less  in- 
clined to  modify  the  technical  meaning  of 
the  limitations  where  the  word  "heirs"  is 
used  than  they  do  when  the  limitation  is  to 
the  heirs  of  the  body  or  to  the  issue  of  a 
life  tenant,  and  more  inclined  to  consider 
such  words  so  modified  as  words  of  purchase 
in  wills  than  in  deeds.  This,  of  course,  ap 
plies  to  cases  in  which  there  are  no  other 
words  to  modify  the  meaning  of  the  tech 
nical  words  "heirs,"  "heirs  of  the  body, '  or 
"issue."  If  there  should  be  anything  else 
to  show  that  they  were  not  used  in  their 
technical  sense,  that  is,  that  they  were  used 
as  words  of  purchase,  there  is  no  more  rea- 
son for  holding  the  rule  in  Shelley's  Case 
applicable  in  the  case  of  a  deed  than  in  the 
case  of  a  will.  Once  let  the  instrument 
show  what  the  intention  was  in  respect  to 
the  use  of  the  words  "heirs,"  "issue,"  etc^ 
and  the  intention  will  control,  whether  the 
instrument  is  a  deed  or  a  wilL  See  supra, 
XI.  and  XIL 

Where  words  of  distribution,  ti<gether 
with  words  which  would  carry  an  estate  in 
fee,  are  attached  to  a  gift  to  the  issue,  it 
is  generally  held  that  the  ancestor,  in  spite 
of  that  fact,  takes  an  estate  for  life  only; 
and  the  result  is  the  same  whether  the  fee 

is  given  by  the  usual  technical  words  or  \ij 
implication.^ 

2.  As  qualifying  the  Uford  ^lisirs.'* 

As  has  been  stated,  the  cases,  however, 
are  not  in  harmony.     A  gift  of  land  to  a 


In  Re  Hamilton,  18  Ont.  Rep.  195,  the 
court  expressed  the  opinion  that  by  a  de- 
vise of  land  to  testator's  daughter  for  life, 
and  after  her  death  to  her  lawful  issue, 
to  hold  in  fee  simple,  "but  in  default  of  such 
issue  her  surviving,"  then  over,  the  daugh- 
ter would  take  only  a  life  estate,,  for  the 
reason  that  the  word  "issue"  must  be  con- 
strued as  meaning  "children." 

In  a  devise  to  testator's  son  for  life,  and 
if  he  should  have  issue  born  of  his  body  law- 
fully begotten,  then  to  such  issue  after  his 
death  in  fee  tail,  and  then  over  in  case  the 
son  should  die  without  issue,  the  word 
"issue"  was  held  not  to  be  a  word  of  limi- 
tation, and  the  rule  in  Shelley's  Case  not  to 
apply.    Chelton  v.  Henderson,  9  Gill,  432. 

In  Faison  v.  Odom,  144  N.  C.  107,  6«  S. 
E.  793,  the  word  "issue"  in  a  devise  to  a 
trustee  for  the  use  and  benefit  of  testator's 
son  for  life,  and  after  his  death  to^  his  issue 
forever,  "and  in  case  of  his  deatti  without 
leaving  issue,  I  give,  devise,  and  bequeath 
the  lands  devised  in  trust  to  him,  unto  his 
surviving  brothers  and  their  heirs,  and  in 
case  of  their  death  before  him  and  leaving 
children,  to  such  issue  and  their  heirs,"  was 
held  to  have  been  ased  as  a  correlative  term 
for  children,  the  word  not  being  sufficient 
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to  indicate  a  purpose  to  create  an  estate  of 
inheritance  in  the  life  tenant. 

4S  Bradlev  v.  Cartwright.  36  L.  J.  C.  P.  N 
S.  218,  25  Eng.  Rul.  Cas.  661. 

So,  whether  the  fee  be  given  by  t>'» 
technical  word  "heirs"  or  by  the '  wor : 
"estate"  occurring  in  the  description  of  tLe 
subject  of  the  gift,  and  whether  the  gift  to 
the  issue  be  direct  or  by  implication  from 
the  power  of  appointment  to  them,  and 
whether  there  is  a  gift  over  on  the  genera! 
failure  of  issue  of  the  ancestor  or  not  the 
rule  will  operate.  Rotheram  v.  Rothenun, 
Ir.  L.  R.  13  Eo.  429. 

Under  a  will  giving  an  estate  for  life  to 
one  on  his  attaining  the  age  of  twenty-one. 
and  then  limiting  the  lands  to  his  issue  ic 
such  shares  and  proportions  as  he  ^ii*  uM 
appoint,  and,  in  default  of  appointment,  t  ■ 
ail  his  issue,  male  or  female,  living  at  Li- 
death,  share  and  share  alike,  and,  if  but  on* 
child  living,  then  the  whole  of  the  lands  t- 
go  to  such  only  child,  male  or  female,  bw 
and  her  heirs  and  assigns,  and  in  case  thi 
first  devisee  should  die  without  living  is'^U'' 
male  or  female,  then  over  in  fee,  it  »a- 
held  that  the  first  taker  took  only  an  e> 
tate  for  life.    Ibid. 

Words  of  distributive  modification  mnv 
be  inconsistent  with  a  gift  to  heirs  as  ehu 
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woman  to  have  nnd  to  hold  for  life,  and 
then  to  go  to  her  heirs  equally  alike,  and 
their  heirs  and  assigns  forever,  and  similar 
•  on\eyances,  have  been  held  to  be  within 
the  rule.« 

But  where  a  testator  devised  a  tract  of 
land  to  a  son  and  to  the  wife  of  such  son, 
habendum,  unto  them  and  the  survivor  of 
them  for  life,  and  afterwards  devised  the 
same  premises  from  and  immediately  after 
the  death  of  the  son  and  wife,  to  their  heirs 
male,  habendum,  unto  such  heirs  male,  and 
to  their  heirs  and  assigns  forever,  share  and 
sliare  alike,  it  was  held  that  the  rule  in 
Shelley's  Case  did  not  apply,  since  the  testa- 
tor had  provided  that  the  heirs  male  should 
take  as  tenants  in  common,  and  had  in  the 
most  formal  manner  given  to  them  an  estate 
in  fee, — all  of  which  was  wholly  inconsistent 
and  irreconcilable  with  the  idea  of  a  tenancy 
in  Uil.M 

3,  Aa  qualifying  the  words  '*heirs  of 

the  body." 

Ihe  fact  that  the  additional  words  subse- 


quent to  the  limitation,  "heirs  of  the  body 
of  the  life  tenant,"  viz.,  "and  to  his,  her,  or 
their  heirs  and  assigns  forever,  eqOally  to 
be  divided  between  them,"  are  sufficient  in  a 
deed,  as  well  as  in  a  will,  to  create  a  tenancy 
in  common,  was  held  not  necessarily  to  take 
a  devise  out  of  the  rule  in  Shelley's  Case. 
It  was  urged  that  as  the  law  stood  at  the 
time  of  the  execution  of  the  deed,  the  heirs 
of  the  body  of  the  life  tenant  could  not  take 
as  tenants  in  common,  unless  those  words 
were  considered  as  meaning  "children,"  and 
that  those  children  should  take  as  purchas- 
ers, and  that  this  must  accordingly  be  the 
intent  of  the  deed,  and  also  that  these  chil- 
dren should  transmit  an  estate  in  fee  to 
their  descendants.  Kent,  J.,  said  that  the 
employment  of  these  words  by  the  grantor 
was  by  no  means  certain  evidence  of  his  in- 
tent to  control  the  legal  operation  of  the 
preceding  words,  and  prevent  the  inheritable 
blood  of  the  life  tenant  from  taking  in  the 
character  of  heirs;  the  wordB  of  limitation 
superadded  were  not  descriptive  of  a  differ- 
ent species  of  heirs  from  the  first  words,  so 
as  to  break  in  upon  and  divert  the  line  of 


jren,  and  hence  it  has  sometimes  been  held 
that  a  gift  to  heirs  of  the  body,  or  even 
iieira,  in  England,  where  the  oldest  son 
takes  in  exclusion  of  his  brothers  and  sis- 
ters, if  followed  by  added  words  of  limitation 
ind  by  words  of  distributive  modification, 
nay  amount  to  no  more  than  a  gift  to  chil- 
iren.  Together,  they  overcome  the  presump- 
tion that  technical  terms  are  used  in  a 
>ohnical  sense;  alone,  neither  of  them  is 
«ut!)rient.     Nice's  Appeal,  60  Pa.  143. 

»  Brown  v.  CPDwyer,  36  U.  C.  Q.  B.  354. 

In  Den  ex  dem.  Hopper  v.  Demarest, 
!1  N.  J.  Li.  626,  it  was  said  that  by  a  de- 
ise  to  a  daughter  for  life,  the  will  prbvid- 
Dg  that  after  her  death  the  property  should 
^  equally  divided  among  her  heirs,  "and 
«  mito  them,  th^ir  heirs  and  assigns  for- 
ver/'  the  daughter  at  the  common  .  law 
t'ouJd  have  taken  a  fee  simple. 

In  a  devise  in  trust  for  the  sole  and  sep- 
arate use  of  a  married  woman,  followed  im- 
Deiliately  by  gift  of  the  remainder  to  her 
i?ht  heirs,  their  heirs,  executors,  adminis- 
rators,  and  assigns  forever,  in  such  por- 
ions  as  they  would  be  entitled  to  agreeably 
0  the  laws  of  Pennsylvania  in  case  she  had 
i<vl  intestate,  seised  and  possessed  of  the 
Tr)perty  in  her  own  right,  it  was  held  that 
he  words  of  distributive  modification  were 
ot  inconsistent  with  the  presumed  intent 
i  the  testatrix  that  the  remaindermen 
Hould  take  as  right  heirs.  The  court  said 
f.at  they  would  be  in  Eilgland,  and  that 
^ey  would  be  in  Pennsylvania  in  a  case 
■  here  the  remainder  was  limited  to  the 
<*ir«  of  the  body,  for  in  such  cases  dis- 
ribution  by  descent  was  impossible.  But  in 
Vnnsylvania,  a  gift  to  heirs  general  in  fee 
I -n  tern  plated  descent  according  to  the 
ftte^tate  laws.  Hence  a  direction  that  it 
h<  11  Id  so  descend  was  in  perfect  harmony 
9  L.R.A.(N.8.) 


with  the  technical  meaning  of  the  words  of 
the  gift,  and  consequently  was  no  reason  for 
presuming  that  the  donor  employed  the 
technical  language  in  any  other  than  its 
ordinary  and  legitimate  sense.  Nice's  Ap- 
peal, 60  Pa.  143. 

In  Physick's  Appeal,  60  Pa.  128,  there 
was  a  gift  to  trustees  for  the  use  of  testa- 
tor's nephew  for  life,  with  a  power  of  ap- 
pointment by  will  to  such  child  or  children, 
grandchild  or  grandchildren,  as  the  nephew 
might  direct,  and,  in  default  of  appoint- 
ment, it  was  provided  that  the  remainder 
should  be  equally  divided  among  the  riglit 
heirs  of  the  nephew,  "to  them,  their  heirs, 
executors,  administrators,  and  assigns  for- 
ever." It  was  held  that  the  strong  pre- 
sumption arising  from  the  use  of  the  techni- 
cal words  of  limitation  was  not  overcome 
by  the  words  of  descriptive  modification, 
with  the  words  of  limitation  added,  that  is, 
the  direction  of  an  equal  division  among 
them,  their  heirs,  executors,  administrators, 
and  assigns  forever.  The  court  said  that 
after  all  it  was  a  question  of  intention. 
How  did  the  donor  or  testator  intend  the 
remaindermen  to  take?  If  as  heirs,  in 
Pennsylvania  they  take  distributively,  and 
therefore  a  direction  that  the  remainder 
shall  be  divided  among  the  right  heirs  is  not 
repugnant  to  an  intent  that  they  shall  take 
by  descent.  There  was  in  this  will  nothing 
I  to  show  that  the  testator  did  not  use  the 
;  words  of  limitation,  "right  heirs,"  in  their 
proper  sense,  except  the  superadded  words 
of  limitation,  and  these  alone  had  always 
been   held   insufficient. 

M  Tanner  v.  Livingston.  12  Wend.  83. 

And  a  devise  to  testator's  son  for  life,  and 

after  his  death,  if  he  should    die    leaving 

lawful   issue,    to    his    heirs    as    tenants   in 

'  common,  and  their  respective  heirs  and  as- 
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descent  from  the  ancestor.  It  was  rather 
an  attempt  to  describe  a  different  qualifica- 
tion to  the  heirs  in  their  character  as  heirs 
than  what  the  law  had  prescribed.  -  All  ef- 
forts of  the  grantor  to  change  their  qualifi- 
cations, while  he  admitted  their  character 
by  saying  that  they  shall  take  by  purchase 
or  as  tenants  in  common,  were  fruitles8.6l 

A  bequest,  however,  to  testator's  wife  for 
life,  and  after  her  death  to  the  heirs  of  her 
body,  to  hold  t*  the  said  heirs,  share  and 
share  alike,  and  to  their  heirs  or  assigns 
forever,  but  over  if  she  should  die  without 
issue,  was  held  to  create  an  estate  for  life 
only,  in  the  first  taker.M 

But  under  a  devise  to  a  man  and  his  as- 
signs for  life,  and  after  his  death  to  the 
heirs  of  his  body,  his,  her,  and  their  heirs 
and  assigns  forever,  as  tenants  in  common 
if  more  than  one,  and  not  as  joint  tenants, 
and,  in  case  he  should  die  without  leaving 
such  heirs  of  his  body  him  surviving,  then 
over,  the  word  "issue"  was  held  not  to  have 
been  used  in  the  sense  of  children,  so  as  to 
take  the  devise  out  of  the  operation  of  the 
rule  in  Shelley's  Case.W 


4.  A»  qualifying  the  word  "imue." 

A  grant  to  a  trustee  in  trust  for  tbe 
sole  and  exclusive  use  of  a  married  woman 
for  life,  free  from  the  debts,  contracts,  or 
liabilities  of  husband,  and  after  her  death 
to  her  issue  to  take  per  stirpes,  their  beirs 
and  assigns,  to  his  and  their  use,  bene£t. 
and  behoof  forever,  ivas  held  not  within  the 
rule,  for  one  reason,  because  by  the  words, 
"and  after  her  death  to  her  issue  to  take 
per  stirpes,  their  heirs  and  assigns,"  the  is- 
sue were  made  the  root  of  a  new  inherit- 
ance.M 

And  where  the  superadded  words  of  limi- 
tation and  of  distributive  modification  were 
both  annexed  to  a  devise  to  the  issue,  tl^y 
were  hi  il  sufficient  to  show  that  the  inteni 
of  the  testator  was  that  the  issue  should 
not  take  through  the  ancestor,  but  that  a 
new  line  of  descent  should  commence  witn 
them,  and  that  they  should  take  as  pur- 
chasers in  fee  or  in  tail.B6 

Likewise  where. the  testatrix  by  the  torn:* 
of  a  will  lent  to  her  granddaughter  a  nep^o 
girl  and  her  increase  during  the  devisee? 


signs  forever,  but  in  case  he  should  die  with- 
out leaving  issue,  then  over,  was  held  to 
vest  a  life  estate  only  in  the  first  taker,  the 
word  "heirs"  having  been  used  as  a  word 
of  purchase.  Findlay  v.  Riddle,  3  Binn. 
139,  6  Am.  Dec.  355. 

In  this  case  it  should  be  noticed  that 
there  was  a  limitation  over  on  failure  of 
issue  which  would  tend  to  enlarge  the  life 
estate.     See  infra,  XV. 

*l  Brant  ex  dem.  Provoost  v.  Gelston,  2 
Johns.  Cas.  384. 

6«  Lillibridge  v.  Ross,  31  Ga.  730. 

So,  the  rule  in  Shelley's  Case  was  held 
not  to  apply  to  a  devise  to  testator's  son  for 
life,  "and  after  his  death  to  the  heirs  of 
his  body,  to  be  equally  divided  between 
them,  to  them  and  their  heirs  forever." 
Moore  v.  Parker,  34  N.  C.  (12  Ired.  L.)  123. 

In  Right  V.  Creber,  6  Barn.  &  C.  866,  the 
testator  devised  land  to  trustees  in  trust 
to  permit  his  daughter  to  receive  the  rents 
for  her  own  use  for  life,  the  property  after 
her  death  to  go  to  the  heirs  of  her  body, 
share  and  share  alike,  their  heirs  and  as- 
signs forever,  and  it  was  held  that  the 
words  ''heirs  of  the  bodv"  here  meant  "chil- 
dren." 

Where  the  will  devised  real  estate  to  a 
woman  for  life,  providing  that  after  her 
death  the  property  be  equally  divided  among 
the  heirs  of  her  body  begotten,  share  and 
share  alike,  to  their  heirs  and  assigns  for- 
ever, it  was  held  that  the  limitation  to  her 
heirs  begotten  of  her  body,  and  to  "their" 
heirs  and  assigns, — a  restricted  class  of 
heirs, — showed  that  it  was  the  intention 
of  the  testator  that  the  first  taker's  chil- 
dren should  become  the  root  of  a  new  suc- 
cession, and  take  as  purchasers,  and  not 
as  heirs.  De Vaughn  v.  Hutchinson,  165  U. 
S.  566,  41  L.  ed.  827,  17  Sup.  Ct.  Rep.  461. 
29  L.R.A.(N.S.) 


The  rule  in  Shelley's  Case  does  not  afrl> 
to  a  limitation  after  a  life  estate,  providing- 
that  all  property  should  go  to  the  beir^  or 
the  body  lawfully  begotten,  to  be  equul-y 
divided  among  them,  and  their  heirs  for- 
ever, since,  where  the  heirs  are  thus  m- .f 
ancestors,  it  is  evident  that  the  term  **beiT? 
of  the  body"  is  simply  descriptive  of  tjr 
persons  intended  to  take,  and  imports  jjiic. 
sons  and  daughters  of  the  tenant  for  lite  as 
shall  also  be  heirs  of  his  body.  Jarvis  v. 
Wvatt,  11  N.  C.   (4  Hawks)   227. 

58  Mills  V.  Howard,  7  Jur.  N.  S.  654, 

M  Gourdin  v.  Deas,  27  S.  C.  479,  4  S.  t 
64. 

W  Grimes  v.  Shirk,  169  Pa.  74,  32  AC 
113. 

In  Greenwood  v.  Rothifrell,  6  Beav.  4'rJ 
a  devise  to  one  for  life  and  after  his  dpai-j 
to  the  issue  of  his  body,  share  and  sha:. 
alike,  as  tenants  in  common,  and  the  b^.r? 
of  such  issue,  was  held  to  create  an  esiiite 
for  life  in  the  first  taker,  there  being  wor  > 
of  distributive  modification  and  the  sup*^: 
added  words  of  limitation  "the  heirs  oi 
such  issue." 

By    a    devise    of    property   to   testator- 
grandson  to  hold  the  same  unto  the  u.-^ 
the  grandson  for  life,  the  property  afi?r  1  - 
death  being  given  "unto  and  to  the  u>«»  v  • 
all  and  every  the  law^ful  issue  of  my  5«^ 
grandson     .     .     .     their  heirs  and  a^su^^ 
forever  equally  as  tenants  in  common,  n  - 
not  as  joint  tenants,  and  as  he,  she,  or  i.j-  v 
shall  attain  his,  her,  or  their  age  of  twt  n-.^ 
one  years,"  it  was  held  that  the  grand-=  i 
took^only  an  estate  for  life.    SUiter  r.  Dar.- 
gerfield,  15  Mees.  &  W.  263. 


The  word  "issue"  was  construed  as  a 


.^-j 


of  purchase  in  a  devise  of  real  and  per?**:  j  . 
estate  to  trustees  upon  trusts  after  ce'-i?!'! 
prior  limitotions,  after  testatrix's  ehildrta 
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life,  and  at  her  deatli  to  the  lawful  issue 
of  her  body  that  nMght  then  be  living,  share 
and  share  alike,  their  heirs  and  assigns  for- 
ever, remainder  over,  it  was  held  that  the 
perfectly  obvious  intention  here  was  that 
the  issue  of  the  body  were  to  take  as  pur 
chasers,  and  not  as  heirs  of  the  first  taker. 66 
But  in  a  case  in  which  there  was  a  devise 


to  one  for  life,  with  the  reversion  or  re- 
mainder to  her  lawful  issue,  to  have  and  to 
hold  the  same  in  common  to  them,  their 
heirs,  and  assigns  forever,  it  was  held  that 
hhe  words  "in  common"  were  not  such  super- 
added words  of  limitation,  or  distributive 
modification,  as  would  make  the  words  "law- 
ful issue"  words  of  purchased?  a 


•should  attain  the  age  of  twenty-one  years, 
to  stand  seised  and  possessed  of  and  inter- 
ested in  the  said  trust  property  to  and  for 
the  use  of  all  her  children,  share  and  share 
alike,  for  the  term  of  their  natural  lives 
respectively,  and,  after  the  death  of  any 
(if  the  children  attaining  such  age,  then 
upun  trust  as  to  the  share  of  the  child  so 
dying  in  the  said  trust  property  to  stand 
^'ised  thereof  and  interested  therein  to  and 
for  the  use  and  benefit  of  the  issue  of  such 
child  in  ^ual  shares  and  proportions,  and 
their  respective  heirs,  executors,  adminis- 
trators, and  assigns,  but  if  there  should  be 
)mt  one  such  child  of  the  testatrix  who 
nhould  attain  the  age  of  twenty -one  years, 
then  upon  trust  as  to  the  whole  of  the 
^aid  trust  property,  to  and  for  the  use  of 
"^uch  only  child  for  the  term  of  his  or  her 
life,  and  after  his  or  her  death  in  trust 
for  and  to  the  use  of  the  issue  of  such  child 
and  their  respective  heirs,  executors,  ad- 
ministrators, and  assigns  respectively  as 
tenants  in  common.  Bannister  v.  Lang,  17 
L.  T.  X.  S.  137. 

An  express  estate  for  life  is  not  enlarged 
to  an  inheritance  by  a  devise  to  testator's 
«>n  for  life,  the  will  providing  that  after 
his  death  the  property  should  be  equally 
divided  amongst  all  his  lawful  issue  or 
th^ir  legal  representatives,  share  and  share 
alike,  and  to  their  heirs  and  assigns.  Ab- 
Ujtt  v.  Jenkins,  10  Serg.  &  R.  296. 

In  Walker  v.  Milligan,  45  Pa.  178,  the 
first  taker  was  held  to  have  been  given  only 
a  life  estate  where  the  devise  of  a  remainder 
was  to  his  lawful  issue,  child  or  children, 
then  living,  or  to  the  lawful  issue  of  such 
child  or  children  as  may  at  the  first  taker's 
decease  be  then  dead,  share  and  share  alike. 
The  court  said  that  the  language  was  de- 
scriptive of  persons,  rather  than  of  the  char- 
acter in  which  the  remaindermen  were  to 
take;  that  the  testatrix  defined  what  she 
meant  by  the  unequivocal  term  "lawful  is- 
^ue,"  bv  using  as  synonymous  with  it  the 
words  "child"  or  "children."  By  pointing 
to  those  who  might  be  living  at  the  decease 
«f  the  first  taker,  and  by  directing  distribu- 
tion, she  had  manifested  an  intent  to  use 
the  word  "issue"  as  meaning  "child"  or 
•children,"  rather  than  to  use  the  latter 
words  as  words  of  limitation. 

In  a  devise  to  one  for  life  and  after  his 
fieath  to  his  lawful  issue, — ^if  one,  to  him  or 
her.  his  or  her  heirs  and  assigns  forever, 
'lit  if  more  than  one,  t<i  be  equally  divided 
amongst  them,  their  heirs  and  assigns  for- 
^y^Tf  remainder  over  if  the  life  tenant  die 
without  lawful  issue, — it  was  held  that 
there  were  two  directions  in  the  gift  of  the 
remainder,  eftch  of  which  indicated,  and 
29L.R.A.(N.S.) 


which  combined  were  decisive,  that  the  word 
"issue"  was  used  by  the  testator  as  a 
word  of  purchase,  meaning  children,  sons 
and  daughters,  or  descendants,  living  at  the 
death  of  the  devisee  for  life.  They  were, 
first,  that  if  more  than  one,  the  property 
should  be  equally  divided  between  them, 
or,  if  one,  then  to  that  one;,  and,  second, 
the  added  words  of  limitation  in  fee  simple 
to  the  gift  to  the  issue.  Powell  v.  Domestic 
Missions,  49  Pa.  40. 

MWoodley  v.  Findlay,  0  Ala.  710. 

In  Robins  v.  Quinliven,  79  Pa.  333,  it 
was  held  that  the  first  taker  took  only  a 
life  estate,  under  a  devise  to  a  woman  for 
life,  free  from  the  control  of  her  present 
or  any  future  husband,  and  after  her  death 
to  her  issue  and  their  heirs  forever,  in 
the  proportions  to  which  they  would  be 
entitled  under  the  intestate  laws  of  Penn- 
sylvania respectively,  since  the  limitation  to 
the  heirs  general  of  the  issue,  with  the 
superadded  words  of  distributive  modifica- 
tion, clearly  showed  that  by  issue  the  testa- 
tor meant  children,  and  intended  that  they 
should  take  the  remainder  as  purchasers, 
and  not  as  heirs  by  descent. 

Under  the  statute  of  wills  a  devise  to  a 
grandson  for  life  and  then  to  his  lawful 
issue,  "to  be  and  remain  to  such  issue,  in 
equal  portions,  and  to  their  heirs  and  as- 
signs forever,"  and  in  case  he  should  die 
leaving  no  issue,  then  over,  could  not  create 
an  estate  tail  in  the  first  taker.  Williams 
V.  Angell,  7  R.  I.  145. 

Where  the  devise  was  to  one  for  life, 
with  reversion  or  remainder  to  her  law- 
ful issue,  to  have  and  to  hold  the  same  in 
common  to  them,  their  heirs,  and  assigns 
forever,  it  was  held  that  by  the  words  "law- 
ful issue"  the  testator  meant  the  lineal 
descendants  of  the  devisee,  and  not  of  the 
collateral  heirs.  Grimes  v.  Shirk,  169  Pa. 
74,  32  Atl.  113. 

W  Grimes  v.  Shirk,  supra. 

Where  the  devise  after  the  life  estate 
was  to  the  lawful  issue  of  the  life  tenant, 
his,  her,  and  their  heirs,  executors,  admin- 
istrators, and  assigns  forever,  equally  to 
be  divided  among  them,  share  and  share 
alike,  the  superadded  words  "his,  her,  or 
their  heirs,  equally  to  be  divided  among 
them,  share  and  share  alike,"  were  held 
not  to  require  that  the  words  "lawful  is- 
sue" be  considered  as  words  of  purchase,  the 
word  "heirs"  in  the  superadded  clause  of 
limitation,  being  of  similar  import,  could 
not  have  the  effect  of  changing  former 
words,  and  diverting  their  meaning  from  the 
object  of  an  estate  tail.  Kingsland  v.  Rape- 
lye,  3  Edw.  Ch.  1. 

And  where  the  devise  was  to  the  use  of 


't 
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cl.  Effect    of    other   modifying   or    6X- 
planatory  words  or  phrases, 

1,  In  ffeneral;  relation  to  rule  in  SheU 

ley's  Case. 

It  would  serve  no  useful  purpose  to  make 
a  further  analysis  of  the  varying  classes  of 
words  or  phrases  found  in  deeds  and  wills, 
tending  to  modify  or  explain  the  words 
"heirs,"  "heirs  of  the  body,"  or  "issue."  A 
more  elaborate  analysis  might,  indeed,  tend 
to  confuse  the  subject.  After  all,  most  in- 
struments of  this  kind  are  to  a  large  ex- 
tent individualistic,  and  a  ruling  on  the  ef- 
fect of  certain  words  in  one  might  be  of  but 
little  assistance  in  determining  the  effect  of 
the  same  words  appearing  in  another.  The 
eternal  question  is:  In  what  sense  did  the 
author  of  the  instrument  use  the  words 
**heir8,"  "heirs  of  the  body,"  or  "issue  V*  Is 
there  anything  in  the  deed  or  will  which  will 
help  the  court  to  find  out  what  was  meant 
by  the  use  of  such  words  ?  The  effect  of  cer- 
tain modifying  words  and  phrases — words 
of  distribution,  superadded  words  of  limita- 
tion, and  limitations  over — has  been  dis- 
cussed. There  are  many  other  forms  of  ex* 
pression  that  may  be  used,  especially  by 
persons  not  learned  in  the  law,  which  tend 
to  show  that  a  grantor  or  devisor  has  or  has 
not  used  technical  words  in  their  technical 
sense;  such  as,  for  example,  a  devise  to  A, 
the  property  at  his  death  to  "descend"  to 
the  heirs  of  A ;  or  a  gift  to  B,  remainder  to 
the  heirs  of  B  "living  at  his  death;"  or  a 
grant  to  C,  remainder  to  his  "legal  heirs," 
his  "legitimate  heirs,"  or  his  "nearest 
heirs;"  and  such  modifying  words,  and 
many  others,  may  be  used  in  combination 
with  words  of  distribution,  superadded 
words  of  limitation,  or  modifying  words  in 
limitations  over,  all  of  which  simply  indi- 
cate that  the  whole  instrument  must  be  ex- 
amined to  discover  the  Intention;  and  that  a 
decision  on  one  case  can  only  be  a  guide  in 
a  very  general  way  as  to  what  the  ruling 
should  be  in  another.  As  has  already  been 
pointed  out,  if  there  is  any  conflict  of  opin- 
ion in  this  matter  of  interpretation;  if 
there  is  any  confusion  in  the  cases, — it  is 
not  due  to  any  diflBculty  with  respect  to  the 
rule  in  Shelley's  Case,  but  results  from  the 
effort  of  the  courts  to  discover  the  inten- 


tion of  the  author  of  the  inatroment,  who 
has  expressed  himself  in  aMLbiguons  lan- 
guage. It  must  not  be  forgotten  that  ibe 
court  is  not  here  dealing  with  the  rale  in 
Shelley's  Case  or  any  real  exception  to  the 
rule;  it  is  simply  considering  a  preliminaiy 
question  of  interpretation,  a  question  whicb 
might  have  to  be  decided  in  a  jurisdietioD 
in  which  the  rule  in  Shelley's  Case  has  been 
abolished.    See  Hamilton  v.  Smwizj. 

The  cases  -under  this  subdivision  have  heen 
arranged  so  as  to  lead  the  reader  to  the 
modifying  word  or  phrase  which  seemed 
most  to  influence  the  court  in  reaching  iu 
decision;  but  in  many  cases  the  particalar 
expression  cannot  be  pointed  out  with  cer- 
tainty. A  careful  examination  of  the  au- 
thorities leads  to  the  conclusion  that  too 
much  reliance  must  not  be  placed  on  single 
modifying  words  or  phrases,  but  resort  most 
be  had  to  the  language  of  the  entire  instru- 
ment, a  caution  which  of  course  applies  to 
the  interpretation  of  any  other  writijig. 
Where  there  are  any  superadded  words  in 
the  deed  or  devise, — words  of  explanation 
which  plainly  show  that  the  grantor  or 
devisor  did  not  mean  to  use  the  term 
"heirs"  in  a  technical  sense,  but  merely  as 
a  description  of  persons  to  whom  he  intends 
the  estate  shall  go  after  the  death  of  ti^ 
first  taker, — the  court  will  effectuate  sneh 
intention  and  restrain  the  grant  or  devise 
to  an  estate  for  life.6A 

J9.  As  qualifying  the  word  "Ikeirs." 

(a)  Deeds. 

Where  real  and  personal  property  were 
granted  in  trust  for  the  use  of  the  testator's 
infant  son  for  life,  and  for  the  use'and  bene- 
fit of  his  heirs  at  the  time  of  his  death,  and 
their  heirs  and  assigns  forever,  but  in  case 
he  should  leave  no  heir  or  heirs  living  at  the 
time  of  his  death,  the  property  was  to  g*^ 
to  the  heirs  at  law  of  another  son,  it  wa$ 
held  that  the  word  "heirs"  used  in  the  fir^l 
limitation  was  employed  in  the  sense  of 
children,  and  vested  the  life  estate  in  the 
first  taker.M 

Under  a  deed  to  one  for  life,  and  then  to 
his  heirs,  etc.,  it  was  held  that  the  w^onf 
"then"  indicated  that  the  word  ''heirs"  was 
used' in  a  restricted  sense.<0 


all  of  testator's  children  as  tenants  in 
common  during  their  respective  lives,  and 
afterwards  to  their  issue  as  tenants  in 
common,  it  was  held  that  the  children  took 
an  estate  tail  as  tenants  in  common,  and 
the  children  of  the  testator's  children  did 
not  take  any  estate  under  the  will.  Har- 
rison V.  Harrison,  7  Mann.  &  G.  038. 

MTallnian  v.  Wood,  26  Wend.  9. 
29  L.R.A.(N.S.) 


W  Findley  v.  Hill,  133  Ala.  229,  32  Si. 
497. 

MTurman  v.  White,  14  B.  Mon.  560.  "Hif 
court  said  that  as  this  would  make  the  limi- 
tntion  consistent  with  the  rule,  and  gi^e 
effect  to  the  whole  instrument  aceordin.: 
to  the  evident  intention  of  the  prantor.  th«t 
interpretation  of  the  word  would  be  adopt- 
ed, if  nepessary  for  this  purpose,  and  espe- 
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Where  the  estate  was  to  "descend  to"  the 
heirs  at  law  of  a  life  tenant,  "whoever  they 
mav  be,"  it  was  held  that  the  words  "heirs 
at  law"  were  clearly  used  as  words  of  limi- 
tation to  designate  a  class  of  persons  to 
take  in  succession,  upon  whom,  by  the  terms 
of  the  deed,  the  equitable  estate  was  to  de- 
scend from  the  settlor,  and  to  whom,  as  en- 
titled by  such  descent,  the  trustee  was^  to 
convey  over  the  legal  estate,  and  thus 
terminate    the     trust.      This     was     made 


still  more  clear  by  the  words  "whoever 
they  may  be"  immediately  following  and 
explaining  the  meaning  of  the  words  "heirs 
at  law/'ei 

But,  as  before  stated,  the  whole  instrument 
must  be  carefully  examined  to  discover  the 
intention,  and  the  effect  of  no  single  word  or 
phrase  may  be  relied  on  with  certainty  to 
take  a  case  out  of  the  operation  of  the  rule.^ 
Such  qualifying  words  as  "next  of  kin"^ 


cially  as  it  was  evident  that  the  writer  of 
the  deed  was  not  skilled  in  legal  phrase- 
ology. 

But  in  a  conveyance  to  a  trustee  for  the 
benefit  of  a  woman  for  life,  then  to  and  for 
the  use  and  benefit  of  her  legal  heirs,  it 
was  held  that  there  were  no  apt  words  to 
indicate  that  the  heirs  were  to  be  the  ter- 
mini from  which  the  succession  was  to 
commence,  so  as  to  take  the  grant  out  of 
the  rule  in  Shel  lev's  Case.  Ware  v.  Richard- 
son. 3  Md.  505,  56  Am.  Dec.  762. 

61  Eaton  V.  Tillinghast,  4  R.  I.  276. 

tt  A  deed  conveying  real  estate  to  a  wo- 
man for  life  on  condition  that  she  shall 
not  sell  the  property  during  the  life  of  the 
grantor  without  his  consent,  and  providing, 
upon  the  death  of  the  life  tenant,  for  rever- 
sion to  the  grantor,  and  in  the  event  of  his 
prior  death  that  the  property  go  to  his  law- 
ful heirs,  was  held  not  to  convey  to  a  child 
in  being  when  the  deed  was  executed  a 
vested  interest  as  a  purchaser  in  the  prop- 
erty conveyed,  the  court  stating  that  the 
deed,  if  taken  as  a  whole,  or  if  its  provisions 
were  considered  separately,  did  not  indicate 
in  the  slightest  degree  that  the  words  "law- 
ful heirs"  were  not  used  in  their  legal  and 
technical  sense  as  words  of  limitation  and 
inheritance.  Due  v.  Woodward,  151  Ala. 
136,  44  So.  44. 

Under  a  deed  to  a  trustee  in  trust  for 
•  woman  for  life,  the  property  at  her  death 
to  belong  "of  right  in  fee  simple  to  the 
lineal  heirs"  of  the  life  tenant  forever,  it 
was  held  that  the  limitation  to  the  "lin- 
eal heirs"  was  not  so  qualified  by  the  super- 
added words  "in  fee  simple  forever"  as  not 
to  denote  an  indefinite  line  of  descent.  The 
estate  of  the  first  taker  was  therefore  a 
conditional  fee.  Clark  v.  Neves,  76  8.  C. 
484,  12  L.R.A.(N.S.)   298,  67  S.  E.  614. 

Under  a  deed  to  a  husband  and  wife  for 
their  joint  lives  and  the  life  of  the  survivor 
of  them,  and  to  their  joint  heirs  free,  clear, 
and  discharged  of  all  encumbrances  what- 
soever, the  word  "joint"  before  the  word 
"heirs"  was  held  not  to  be  a  word  of  ex- 
planation, indicating  that  the  grantor  meant 
to  use  the  word  "heirs"  in  a  qualified  sense 
as  a  mere  descriptio  personarum.  Waller 
▼.  Pollitt,  104  Md.  172,  64  Atl.  1040. 

But  in  a  deed  to  a  woman  for  life,  it  was 
provided  that  the  property  should  then 
descend  to  her  heirs,  the  children  of  her 
husband,  after  her  death,  with  habendum 
to  have  and  to  hold  unto  them  and  their 
heirs  forever.  It  was  held  that  the  words 
"tiip  children"  of  the  said  husband,  foUow- 
»L.R.A.(M.S.) 


ing  immediately  after  the  word  "heirs," 
were  evidently  intended  as  a  more  particu- 
lar description  of  the  persons  who  were  to 
take  upon  her  death,  and  that  therefore 
"heirs"  would  be  construed  as  a  word  of 
purchase,  and  not  of  limitation.  Hodges 
V.  Fleetwood,  102  N.  C.  122,  9  S.  E.  640. 

And  in  a  deed  to  a  woman  for  life,  and 
at  her  death  to  "such  heir  or  heirs  as  she 
hereafter  may  have,"  it  was  held  that  the 
words  "hereafter  may  have"  showed  that 
the  words  "heir  or  heirs"  were  used  in  the 
sense  of  children,  and  that  therefore  the  rule 
did  not  apply.  Duckett  v.  Butler,  67  S.  C. 
130,  45  S.  E.  137. 

A  grant  to  one  for  life,  and  after  his 
death  to  such  person  or  persons  as  should 
at  that  time  answer  the  description  of 
heir,  or  heirs  at  law,  of  the  devisee,  the 
deed  providing  that  such  person  or  per- 
sons should  take  the  property  under  that 
description  as  purchasers  under  and  by  vir- 
tue of  the  deed,  and  not  by  inheritance  as 
heirs  of  the  devisee, — ^was  held  to  convey 
an  estate  to  the  heirs  as  purchasers.  Tay- 
lor V.  Cleary,  29  Gratt.  448. 

In  Griswold  v.  Hicks,  132  111.  494,  22 
Am.  St.  Rep.  649,  24  N.  E.  63,  a  conveyance 
to  certain  persons,  their  heirs,  and  -as- 
signs contained  this  provision,  "meaning 
and  intending  by  this  conveyance  to  convey 
to  my  said  children  the  use  and  control  of 
said  real  estate  during  their  natural  lives, 
and  at  their  death  to  go  to  their  children, 
should  they  die  without  issue  to  their  legal 
representatives,  to  have  and  to  hold  tlid 
same  ...  to  the  only  proper  use,  bene- 
fit, and  behoof  of  .  .  .  their  heirs  and 
assigns  forever," — it  was  held  that  the  word 
"heirs"  was  not  used  in  its  legal  sense,  but 
rather  as  meaning  children. 

6SA  conveyance  in  trust  for  a  married 
woman  to  have  the  rents,  issues,  and  profits 
during  her  natural  life,  the  trustees  to  sell 
and  convey  in  fee  simple  the  whole  or  any 
part  thereof,  lease,  rent,  or  mortgage  same 
as  the  cestui  que  trust  should  by  writing 
direct,  and,  in  case  of  a  sale  and  conveyance, 
to  invest  the  net  proceeds,  and  pay  the 
cestui  que  trust  the  interest  thereon,  or  to 
invest  the  proceeds  in  the  purchase  of  other 
real  estate  according  to  the  trust,  and 
upon  the  death  of  the  cestui  que  trust  to 
convey  the  property  to  such  person  as  the 
cestui  que  trust,  by  any  writing  in  the  na- 
ture of  a  last  will,  should  appoint  and 
direct,  and  in  default  of  such  appointment, 
to  her  heirs  at  law  or  next  of  kin  as  may 
'  be, — was  held  to  vest  in  her  a  life  cati^te 
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or  "children,"  however,  may  have   an   im- 
portant bearing  on  the  question.^ 

(h)  Wills. 

By  a  limitation  to  the  begotten  heirs  or 
heiresses  of  the  body  of  the  life  tenant, 
it  was  held  that  the  testate  meant  children, 
the  rule  in  Shelley's  Case  not  applying.^ 
But  the  court  afterwards  reversed  itself  on 
this  point,  saying  that  the  words  "or  heir- 
esses" could  not  have  any  qualifying  effect. 
In  their  direct  connection  the  next  preceding 
word  'lieirs"  implied  and  embraced  heir- 
esses, and  aTl  they  meant  or  could  mean  in 
their  connection, — they  were  mere  exple- 
tives, and  served  no  useful  purpose.  The 
phrase,  "her  heirs  or  heiresses,"  meant  no 
more  than  that  the  testator  devised  the  land 
to  hid  daughter  and  the  heirs  of  her  body, 
male  and  female.  The  course  of  descent  was 
not  changed  in  any  degree  from  what  it 
would  have  been  if  the  word  "heiresses"  had 
not  appeared,  nor  did  that  word  suggest  or 
imply  children  of  the  testator  any  more 
than  the  word  "heir8."«« 


In  a  devise  to  one  for  life,  then  to  hb 
heirs,  providing  that  in  ca^e  any  of  the 
"above-mentioned  heirs  shall  bring  an  ac- 
count against  the  estate  for  labor  or  serv- 
ices, his  share  of  the  estate  shall  become  for- 
feited and  be  distributed  among  the  testa- 
tor's remaining  children,"  the  word  "heirs" 
was  held  to  have  been  used  in  the  sense  of 
children,  w 

Where  the  words  of  limitation  were  to  the 
heirs  and  assigns  of  A,  as  if  she  had  con- 
tinued sole  and  unmarried,  it  was  held  that 
these  words  would,  if  she  should  marrv  a 
second  time,  prevent  her  own  son,  if  she 
married  a  second  time  and  had  one,  from 
succeeding,  and  that  this  would  make  the 
rule  in  Shelley's  Case  inapplicable  for  want 
of  proper  words  of  limitation.^ 

The  fact  that  a  will  may  have  been  drawn 
by  a  person  unskilled  in  legal  terminology 
is  a  fact  to  be  considered  in  finding  out  the 
testator's  intention.^ 

The  question  to  be  determined  is  whether 
the  presumption  that  technical  terms  have 
been  used  in  a  technical  sense  is  overcome 
by  the  qualifying  words  in  the  wilI.7B 


only,  the  persons  who  were  to  take  in  suc- 
cession as  heirs  at  law  to  be  ascertained  at 
the  time  of  the  death  of  the  cestui  que  truatj 
and  that  therefore  those  words  were  not 
words  of  limitation  within  the  rule  in  Shel- 
ley*s  Case,  but  a  designatio  personarum. 
Martling  v.  Martling,  55  N.  J.  Eq.  771,  39 
Atl.  203. 

W  Where  the  limitation  after  the  life 
estate  is  "to  their  heirs  after  them  for- 
ever" followed  by  the  qualification,  if  the 
life  tenant  leaves  anv  children,  otherwise 
over,  this  was  held  to  show  that  the  grantor 
really  meant  children  by  the^  use  of  the 
word  "heirs."  Criswell  v.  Grumbling,  107 
Pa.  408. 

It  does  not  follow,  however,  because  the 
grantor  uses  the  word  "children"  in  one 
clause  of  a  deed  disposing  of  a  tract  of 
land,  that  he  uses  the  word  "heirs"  in  the 
same  sense  in  another  clause  in  which  he 
disposes  of  other  property  as  follows:  "I 
give  to  him  for  life,  with  remainder  to  his 
heirs  after  his  death."  Kay  v.  Connor,  8 
Humph.  624,  49  Am.  Dec.  690.  The  court 
said  that  it  would  be  as  fair  to  argue  that, 
bv  the  use  of  the  word  "heirs"  of  the  sec- 
ond  clause,  he  meant  heirs  when  he  used 
the  word  "children"  in  the  first.  But  the 
legal  inference  to  be  drawn  from  the  use 
of  these  different  words  in  the  two  clauses 
of  the  deed  was  that  the  donor  knew  their 
legal  meaning  and  used  them  accordingly, 
for  why  should  he  vary  them? 

Where,  by  articles  of  agreement  in  con- 
templation of  marriage,  it  was  stated  that 
the  object  of  the  contract  was  to  secure  the 
property  of  the  woman  to  the  use  of  her 
and  her  heirs,  but  it  was  provided  that  in 
case  there  should  be  issue  of  the  marriage 
the  property  and  every  part  thereof  should 
29  L.R.A.(N.S.) 


descend  to  such  child  or  children,  share 
and  share  alike,  according  to  the  law  of 
the  state  of  Tennessee,  it  was  held  that  the 
words  "heirs"  and  "issue"  were  used  in 
the  sense  of  children,  and  were  therefore 
words  of  purchase.  Aydlett  v.  Swupe 
(Tenn.)    17  S.  W.  209. 

As  to  the  effect  of  the  word  "surviving"  as 
a  qualification  of  the  meaning  of  the  word 
"heirs,"  see  Pbice  v.  G biffin. 

W  Leathers  v.  Gray,  96  N.  C.  548,  2  S.  E. 
455 

WlOl  N.  C.  162,  9  Am.  St  Rep.  30,  7 
S.  E.  657. 

OT  Bunnell  v.  Evans,  26  Ohio  St  409. 

68  Brookman  v.  Smith,  L.  R.  6  Exch.  291, 
affirmed  in  L.  R,  7  Exch.  271. 

6»In  Campbell  v.  Noble,  110  Ala.  3S2,  19 
So.  28,  although  a  devise  to  the  life  tenant, 
named  Elizal)eth,  was  followed  bv  the  words, 
"if  the  said  Elizabeth  die  and  leave  no  heir 
or  heirs  of  her  body,  my  will  is  that  all  of 
the  property  she  may  acquire  by  the  wfll 
shall  be  equally  divided  between  all  my  chil- 
dren living,  and  sucii  of  my  grandchildren 
whose  parents  may  have  died;  and  if  she 
should  die  and  leave  an  heir  or  heirs,  I 
give  to  them  forever,"  it  was  held,  takin? 
the  whole  will  into  consideration,  and  tbc 
fact  that  it  was  drawn  by  a  person  unskilleJ 
in  the  use  of  legal  terms,  that  the  terms 
were  used  in  the  sense  of  "children.''  and 
that  therefore  the  rule  in  Shellev's  Case 
did  not  apply. 

W  Where  the  devise  was  of  the  rents  ami 
profits  of  certain  land  to  testator's  wife  for 
life  and  at  her  death  to  her  heirs,  it  w.i« 
held  that  the  fact  that  the  devisees  mip^tt 
sell  the  land  and  use  the  proceeds  in  ca;^ 
of  destruction  of  the  buildings  was  not 
enough    to    show    the    testator's   intent  to 
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In  an  Indiana  case  it  was  held  that  a  de- 
vise to  one  for  life,  and  to  her  heirs  in  fee 
after  her  death,  was  squarely  within  the 
rule  in  Shelley's  Case,  so  that  the  devisee 
took  a  fee  simple.  In  this  case  the  will  also 
contained  the  following  provision,  providing 
that  should  the  devisee  die  leaving  no  chil- 
dren alive,  the  land  should  be  sold  and  the 
proceeds  divided  equally  amon^  the  testa- 
tor's remaining  children,  but  this  provision 
was  not  discussed.  The  court  evidently  did 
not  deem  the  intention  of  the  testator  ma- 


terial; for  it  was  declared  that  every  devise 
coming  within  the  rule  in  Shelley's  Case  i» 
controlled  by  it,  even  though  the  express 
purpose  and  intention  of  the  testator  is 
thereby  thwarted.7l  But  it  would  seem  that 
this  was  a  proper  case  for  a  consideration  of 
the  question  as  to  the  intent  with  which  the 
testator  used  the  technical  word  ''heirs." 
As  heretofore  emphasized,  the  rule  in  Shel- 
ley's Case  does  not  preclude  an  inquiry  aa 
to. such  intention.  Whether  the  testator 
used  the  words  "nearest  heirs''7S  or  "neict 


give  the  mere  life  estate  to  the  wife,  in  the 
absence  of  such  destruction.  Vowinckel  v. 
Patterson,  114  Pa.  21,  6  Atl.  470. 

In  Elliott  V.  Pearson,  8  Watts  &  S.  38,  it 
was  held  that  an  estate  tail  is  created  by 
a  devise  of  land  to  be  enjoyed  by  the  devisee 
during  life,  and  at  his  death  to  be  enjoyed 
by  his  heirs,  and  so  on  in  tail  forever. 

The  words  "as  he  may  by  will  direct"  fol- 
lowing the  limitation  to  the  heirs  of  the 
husband  under  a  marriage  agreement  were 
held  not  to  affect  the  operation  of  the  rule. 
Ferris  v.  Ferris,  9  Ont.  Rep.  324. 

In  Morris  v.  Ward,  cited  in  Alpass  v. 
Watkins,  8  T.  R.  518,  "Thomas  Wardell, 
fieiseci  in  fee,  had  issue,  a  daughter  named 
Lucretia;  and  by  his  will  .  .  .  devised 
thus:  I  give  and  bequeath  to  my  daughter 
Lucetia,  wife  of  G.  Andrews,  all  my  plan- 
tation, together  with  the  negroes,  etc., 
charged,  etc.,  during  the  natural  life  of 
my  said  daughter.  Item.  I  bequeath  to  the 
lu*ir8  of  the  body  of  my  said  daughter  Lucre- 
tia begotten  or  to  be  begotten,  and  to  his  or 
her  heirs  forever,  after  my  said  daughter's 
decease,  all  my  before-named  plantation, 
etc.:  but  for  want. of  such  heirs  of  the  body 
of  my  said  daughter  I  also  give  and  be- 
queath the  aforesaid  premises  after  the 
decease  of  my  said  daughter  to  my  next 
heirs  and  their  heirs  forever."  The  argu- 
ment of  counsel  was  that  "it  is  a  general 
rule  of  law  that  when  an  estate  is  limited 
to  one  for  life,  a  limitation  afterwards  to 
the  heirs  of  the  body  of  the  same  person 
creates  an  estate  tail;  and  though  this  be 
in  the  case  of  a  will,  there  is  no  reason 
to  depart  from  that  rule;  for  if  Lucretia 
were  construed  to  have  an  estate  for  life 
nnly,  then  the  remainder  *to  the  heirs  of  her 
Itody'  would  be  words  of  purchase;  and  then 
though  she  had  had  several  sons,  yet  the 
eldest  son  only  would  have  been  heir;  and 
the  younger  sons  would  never  have  taken 
under  that  limitation,  though  it  was  clear- 
ly the  testator's  intention  that  all  her  sons 
should  take,  by  his  using  the  word  'heirs' 
in  the  plural  number;  and  the  subsequent 
clause,  *for  want  of  such  heirs  of  the  body 
<»f  my  said  daughter,  to  my  own  next  heirs 
and  their  heirs  forever,'  was  a  further  ex- 
planation of  his  meaning,  that  his  daugh- 
ter should  take  an  estate  tail  with  a  re- 
mainder to  his  own  right  heirs.  .  .  . 
This  was  heard  before  the  privy  council 
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18th  March,  1730,  where  it  was  ruled  that 
'Lucretia  took  an  estate  tail.' " 

In  Brooks  v.  Evetts,  33  Tex.  732,  where 
the  devise  was  to  a  woman  and  her  heirs 
during  her  natural  life,  the  c6urt  said  that 
it  was  the  intention  of  the  testatrix  to  give 
the  devisee  an  estate  for  life  in  the  property 
devised,  with  a  vested  remainder  to  the 
latter 's  heirs,  and  that  the  heirs  of  the 
life  tenant  took  as  purchasers. 

A  devise  to  a  daughter  for  life  and  to 
her  heirs  forever,  or  whosoever  she  may 
please  to  will  the  property  devised  to  at 
her  death,  under  a  will  executed  and  pro- 
bated before  38  O.  L.  120,  I  5968,  of  the 
Ohio  Revised  Statutes,  was  held  to  create 
a  fee  simple  in  the  daughter.  Kimball  v. 
Kimball,  13  Ohio  S.  &  C.  P.  Dec.  555. 

Where  the  devise  was  to  the  testator's 
sisters  for  life,  and  as  they  should  severally 
die,  to  their  several  heirs,  it  was  held  that 
such  words  had  never  been  held  to  make  the 
heirs  purchasers.  Sheppard  v.  Gibbons,  2 
Atk.  444. 

fl  Bonner  v.  Bonner,  28  Ind.  App.  147,  02 
N.  E.  497. 

WA  devise  to  a  person  for  life,  with  re- 
mainder over  "to  his  nearest  heirs,"  was 
held  not  taken  out  of  the  rule  in  Shelley's 
Case  by  the  use  of  the  word  *^ueare8t." 
Ryan  v.  Allen,  120  111.  648,  12  N.  E.  65. 
The  court  said:  "The  nearest  heirs  are 
all  those  persons  upon  whom  the  law  would 
cast  the  inheritance  in  the  first  instance 
upon  the  death  of  the  ancestor  intestate, 
and  there  can  be  no  other  heirs.  Those 
who  are  heirs  are  therefore  necessarily 
nearest  heirs,  and  conversely,  nearest  heirs 
can  be  no  other  than  heirs  generally,  and 
must  include  all  those  who  stand  in  the 
same  relation  to  the  ancestor  in  respect  of 
the  right  of  inheritance." 

And  the  superadded  words,  "or  next  of 
kin,  in  the  same  manner  as  though  she  had 
been  seised  thereof  in  her  lifetime  in  fee 
simple  and  unmarried,  and  had  died  intes- 
tate," in  a  devise  to  one  for  life,  the  prop- 
erty at  her  death  to  pass  and  descend  to  her 
heirs,  were  held  not  to  show  an  intention 
that  the  first  devisee  take  only  a  life  estate. 
Serfass  v.  Serfass,  190  Pa.  484,  42  Atl.  888. 

But  a  devise  to  a  testator's  four  sons 
during  their  natural  lives,  and  at  their 
deaths  to  their,  or  each  of  their,  nearest 
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of    kin/'    or    "legitimate,"^    "legBl,"^^    or  I  'lawful  heirs,"W  or  "begotten"  heira.W  or 


male  heirs,  was  held  to  give  the  first  taker  a 
life  estate,  the  word  "heirs"  not  being  used 
in  its  technical-  sense,  and  the  rule  in  Shel- 
ley's Case  therefore  not  being  applicable. 
Jones  V.  Bower,  20  Pa.  Co.  Ct.  95. 

f*  Where,  after  a  devise  to  one  for  life, 
the  will  provides  that  if  the  life  tenant 
leaves  no  legitimate  heirs,  the  property  is 
to  go  to  a  specified  person,  it  was  held  that 
the  words  "legitimate  heirs"  had,  in  tlie 
mind  of  the  testator,  no  other  meaning 
than  children  born  in  lawful  wedlock  or 
children  generally,  and  did  not  refer  to 
heirs  generally,  collateral  as  well  as  lineal, 
or  issue  in  indefinite  succession,  and  that 
therefore  the  rule  in  Shelley's  Case  did  not 
apply  so  as  tb  raise  an  estate  tail  in  the 
first  taker.  Lytle  v.  Beveridge,  58  N.  Y. 
592. 

74  A  bequest  to  a  son  of  the  use  of  one 
half  of  the  testator's  real  estate  for  life, 
and  at  his  death  to  his  legal  heirs,  gives  him 
a  fee  simple  title  thereto  under  the  rule  in 
Shelley's  Case.  Pease  v.  Davis,  226  111. 
408,  80  N.  £.  249. 

A  devise  to  the  testator's  son  during  his 
natural  life  and  then  to  go  to  his  legal 
heirs,  the  will  containing  no  added  words 
of  limitation,  nor  any  provisions  repugnant 
to  the  acceptance  of  the  technical  word 
'"heirs"  in  its  strict  legal  sense,  was  held  to 
give  the  devisee  a  fee.  McGregor  v.  David- 
son, 14  Pa.  Super.  Ct.  230. 

A  devise  of  real  and  personal  property 
to  one  for  life  and  after  that  to  his  legal 
heirs,  to  do  with  it  as  they  see  proper, 
is  clearly  within  the  rule,  Garver  v.  Clous- 
er,  218  Pa,  611,  67  Atl.  909. 

In  King  v.  Beck,  15  Ohio,  569,  it  was 
held  that  the  words  "legal  heir  or  heirs" 
were  used  in  the  sense  of  children,  in  a 
devise  to  testator's  brother  to  be  used  by 
him  while  he  lives,  and  at  his  death,  if 
he  should  be  possessed  of  any  legal  heir 
or  heirs  born  in  lawful  wedlock,  the  prop- 
erty should  go  to  them,  and  that  if  the  tes- 
tator should  die  without  lawful  heirs,  and 
his  brother  should  die  without  heirs  born 
lawfully,  that  the  property  was  to  go  to 
children  of  the  testator's  two  sisters. 

Where  by  the  terms  of  a  will  an  estate 
for  life  is  devised  to  a  son,  with  remainder 
to  his  legal  heirs,  this  will  vest  an  estate 
in  fee  in  him  under  the  rule  in  Shelley's 
Case.     Swann  v.  Poag,  4  S.  C.  18. 

The  use  of  the  words  "legal  heir  or  heirs" 
in  a  devise  over  after  a  life  estate  does  not 
take  it  out  of  tlie  operation  of  the  rule. 
King  V.  Beck,  12  Ohio,  390. 

76  In  Wool  V.  Fleetwood,  136  N.  C.  460, 
67  L.R.A.  444,  48  S.  E.  785,  it  was  held  that 
the  rule  applies  to  a  devise  to  the  children 
of  the  testator  during  their  natural  lives, 
and  at  their  death  to  vest  in  their  lawful 
heirs,  the  word  "lawful"  being  not  sufficient 
per  se  to  show  an  intention  not  to  use  the 
word  "heirs"  in  its  ordinary  leefal  sense 
as  a  word  of  inheritance  or  limitation. 

Where  a  will  provided  that  a  devise  of 
land  to  the  testator's  son  should  be  for 
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life  only,  and  that  at  his  death  it  should 
go  to  his  lawful  heirs,  it  was  held  that  he 
took  the  fee  according  to  the  rule  in  Shel- 
ley's Case.  Hicks  v.  Deemer,  87  IlL  App. 
384,  reversed  on  another  point  in  187  lU. 
164,  58  N.  E.  252. 

A  devise  of  land  to  testator's  daughter 
and  heirs,  the  will  providing  that  the  prop- 
erty was  lent  to  the  daughter,  and  was  not 
to  be  subject  to  any  debts  she  or  her  hui- 
band  might  contract,  ''but  to  be  bona  fide 
property  of  her  lawful  heirs,"  if  construed 
to  be  a  devise  over  after  a  life  estate,  would 
be  within  the  rule.  Britt  ▼.  Rowland  Lam- 
her  Co.  136  N.  C.  171,  48  S.  K  586. 

The  rule  applies  so  as  to  vest  a  fee  in 
the  first  taker  under  a  devise  of  the  tes- 
tatrix to  her  son  in  the  following  vrords: 
"The  two  houses  situated  on  Fourteenth 
street  is  a  lifetime  lease ;  it  cannot  be  taken 
from  you,  nor  you  cannot  spend  it:  but 
it  is  held  to  insure  you  something  to  live 
on  during  your  lifetime,  and  at  your  decease 
if  you  have  lawful  heirs,  then  all  will  fall 
to  them,  but  if  not,  then  my  present  resi- 
dence to  be  sold,  the  money  to  be  distribute^! 
as  follows,"  etc.  McCann  v.  Barclay,  204 
Pa.  214,  53  Atl.  767. 

Where  by  a  devise  a  son  is  given  tbe 
use,  benefit,  and  control  of  the  property  dur- 
ing his  lifetime,  and  at  his  death  the  i^ 
is  given  to  his  lawful  heirs,  it  was  held 
that  the  first  taker  had  the  fee;  and  tUf 
fact  that  the  scrivener  who  prepared  Die 
will,  as  well  as  the- testator,  was  unfamiliar 
with  the  use  and  meaning  of  technical 
language,  and  that  the  son  had  an  ilie«riti* 
mate  child  which  the  testator  sought  to  ex- 
clude from  taking  under  the  will,  by  tV 
use  of  the  term  ** lawful  heirs,"  and  tliat 
the  testator  executed  the  same  with  a  virn 
to  cut  down  a  devise  formerly  given  t<> 
the  son,  from  a  fee  to  a  life  estate.  «.!•< 
held  to  make  no  difference.  Deemer  v. 
Kessinger,  200  111.  57,  09  N.  E.  28.  11- 
court  said  that  the  testator  having  ii$>d 
language  the  legal  effect  of  which  wa.<i  tn 
vest  in  the  son  a  fee,  that  the  intention 
thus  expressed  must  control  in  givine  & 
construction  to  the  will,  regardless  of  wh-At- 
ever  unexpressed  intention  might  have  ex- 
isted in  the  mind  of  the  testator. 

But  in  Patrick  v.  Morehead,  85  X,  C.  62. 
39  Am.  Rep.  G84,  there  was  a  devise  t' 
testator's  grandson  for  life,  and  "if  it  si  ail 
HO  happen  that  he  have  any  lawful  heir^ 
I  give  it  to  them,  or  any  of  them  that  \^ 
may  think  proper."  It  was  held  that  tj.*» 
testator  used  the  words  *iawful  hoirs"  in 
the  sense  of  heirs  of  the  body,  and  that  t^^ 
superadded  words,  ''or  any  of  them  he  rofty 
think  proper,"  took  the  devise  out  of  t'l? 
rule  in  Shelley's  Case;  since  it  was  in  th' 
power  of  the  life  tenant,  if  he  bad  mor" 
than  one  child,  to  give  tlie  land  to  one  of 
them,  and  that  one  would  not  hn\-e  laker 
the  same  estate  which  he  would  have  taker, 
if  the  land  had  come  to  him  by  descent, 

W  Where  the  devise  was  to  the  te«t*tnr's 
wife  during  her  life,  and  at  her  death  to 
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'^ale"  heirs,??  the  •  question  always  is  descent  by  designating  a  particular  class 
whether  he  meant  thereby  to  take  the  '  to  take.  If  words  such  as  "at  his  (the  life 
property    out    of    its    ordinary    course    of  i  tciisiiit's)    death,"W    or    "then/'TO   or    "then 


be  divided  among  the  testator's  lawfully 
begotten  heirs,  for  their  use,  and  their  law- 
fully begotten  heirs  during  their  natural 
life,  and  then  to  descend  to  their  law- 
ful heirs  to  be  disposed  of  as  they  might 
severally  determine,  it  was  held  that  the 
words  "my  lawfully  begotten  heirs"  were 
here  used  in  the  sense  of  children.  Wat- 
son V.  Williamson,  129  Ala.  362,  30  So. 
281.  The  court  said  that  the  indiscrim- 
inate use  of  the  word  "heirs,"  when  it  was 
evident  that  children  were  meant,  to  desig- 
nate the  class  of  persons  who  were  to  take 
upon  &  division  of  the  lands  after  the  ter- 
mination of  the  life  estate  of  the  wife  of  the 
testator,  evinced  that  the  will  was  drawn 
by  one  not  skilled  in  the  drawing  of  such 
instruments,  unacquainted  with  their  forms 
and  unacquainted  with  the  technical  mean- 
ing  and  force  of  the  expressions  employed. 
Wliere  this  was  the  case  greater  latitude 
of  construction  must  be  indulged,  than 
where  the  instrument  was  drawn  by  a  per- 
son acquainted  with  the  meaning  of  techni- 
cal phrases  and  words  used. 

The  words  "born  of  his  wife,"  Qualifying 
and  explaining  the  words  "his  lawful  heirs," 
confine  the  remainder  to  the  children  of 
his  wife,  and  prevent  the  operation  of  the 
rule,  since  the  superadded  words  show  that 
the  devisor  intended  to  make  the  words 
'"lawful  heirs"  a  designatio  peraonarum, 
that  is,  they  showed  an  intention  on  his 
part  to  limit  the  remainder  over  to  a  pift*- 
tlcular  class  of  heirs,  Thompson  v.  Crump, 
138' X.  C.  32,  107  Am.  St.  Rep.  614,  50  S. 
E.  457. 

In  Howell  v.  Knight,  300  N.  C.  254,  6  S. 
E.  721,  the  word  "heirs"  in  a  devise  by 
which  the  testator  lends  property  to  his 
son,  providing  that  if  he  has  a  lawful  heir 
begotten  of  his  body  at  his  death,  "I  give  to 
flaid  heir  or  heirs,  and  if  he  dies  without  an 
heir  as  aforesaid."  then  over,  it  was  held 
to  be  quite  manifest  that  the  terms  "heir," 
**heir8,"  and  "lawful  heir  begotten  of  his 
body,"  were  employed  not  to  designate  the 
estate,  but  the  persons  to  take  it, — ^the  chil- 
dren of  the  devisee  to  whom  the  immediate- 
ly preceding  life  estate  was  limited, — in 
other  words  they  were  a  designatio  person- 
arum,  since  the  word  "lend"  was  used  to 
indicate  the  nature  and  extent  of  the  dona- 
tion, and  when  the  absolute  property  was 
to  be  parted  with  it  was  given  to  the  ul- 
terior donee,  and  the  expression,  "if  he 
have  a  lawful  h^ir  begotten  of  his  body  at 
his  death,"  most  clearly  pointed  to  person- 
al offspring. 

But  in  a  devise  by  which  the  testator 
gave  his  son  the  use  of  certain  land  during 
his  life,  and  provided  that  in  case  the  son 
should  have  heirs  lawfully  begotten  he 
might  dispose  of  the  said  land  "to  either  or 
amongst  the  said  heirs  as  he  shall  think 
proper,"  but  in  case  of  dying  without  heirs, 
then  over,  the  words  "heirs  lawfully  be- 
29  L.R.A.(N.S.) 


gotten"  were  held  equivalent  to  the  words 
"heirs  of  the  body,"  and  as  such  were  -held 
to  have  been  used  as  words  of  limitation, 
the  first  taker  taking  an  estate  tail  convert^ 
ed  by  statute  into  a  fee  simple.  Ball  v. 
Payne,  6  Rand.  (Va.)  73.  In  this  case, 
however,  it  will  be  observed  that  there  is 
a  limitation  over  on  "dying  without  heirs." 

■HThe  words  "male  heirs"  in  a  devise  to 
a  grandson  for  life  and  after  his  death  to 
his  male  heirs,  equally  between  them,  and 
for  want  of  male  heirs,  then  over,  are  words 
of  limitation,  and  enlarge  the  first  estate  to 
an  estate  tail  under  the  rule  in  Shelley's 
Case.     Cooper  v.  Cooper,  6  R.  I.  261. 

A  devise  to  a  testator's  son  for  life  and 
after  his  death  to  his  male  heirs  gives  the 
first  taker  an  estate  tail  under  the  rule  in 
Shelley's  Case,  which  by  statute  was  held 
to  be  changed  into  an  allodial  estate.  Eras- 
er V.  Chene,  2  Mich.  81. 

But  in  Conklin  v.  Conklin,  3  Sandf.  Ch. 
64,  lands  were  devised  to  the  testator's 
nephew  for  life  and  at  his  death  to  his  male 
heirs  which  he  "now  has  or  may  have  here- 
after," but  in  case  he  should  die  without 
male  heirs  then  the  lands  were  devised  to 
his  female  heirs.  It  was  held  that  the  devise 
to  the  nephew  was  clearly  for  life  only, 
and  that  the  words  used  in  the  devise  of 
the  remainder  were  not  such  as  would  have 
created  an  estate  tail  within  the  rule  in 
Shelley's  Case. 

The  rule  in  Shelley's  Case  does  not  apply 
to  a  devise  to  testator's  brother  for  life  and 
at  his  death  to  his  eldest  male  heir,  and 
after  his  death  to  the  said  male  heirs  and 
assigns  forever,  since  the  words  "said  male 
heirs"  were  intended  to  designate  the  eld- 
est male  heirs  who  should  take  in  succes- 
sion after  the  death  of  the  first  remain- 
derman, these  words  therefore  must  be  con- 
strued as  words  of  limitation  of  the  es- 
tate in  remainder,  and  not  as  ^larging  the 
life  estate.  Canedy  v.  Haskins,  13  Met.  389, 
46  Am.  Dec.  739. 

7«  Under  a  will,  the  words  "lawful  heirs" 
used  in  the  phrase,  "to  have  and  to  hold 
during  his  natural  life,  and  at  his  death  to 
his  lawful  heirs,"  were  held  to  have  been 
used  in  the  sense  of  children,  the  rule  in 
Shelley's  Case  not  applying.  The  court 
said  that  if  the  words  "lawful  heirs"  were 
intended  by  the  testator  as  words  of  limi- 
tation they  were  in  conflict  with  the  words 
"at  his  death."  Lacy  v.  Floyd  (Tex.  Civ. 
App.)   84  S.  W.  867. 

•In  Foxwell  v.  Craddock,  1  Patton  &  H. 
(Va.)  250,  the  testator  devised  property, 
at  the  death  of  his  wife,  to  his  son,  to  be 
used  by  him  for  his  own  benefit  for  life,  to 
be  vested  in  fee  simple  in  his  lawful  heirs 
at  his  death;  the  will  providing  that  should 
he  die  without  issue  the  property  was  to 
return  to  the  testator's  other  children,  to 
be  equally  divided  between  them;  the  will 
also  providing  that  the  right  given  to  his 


1100 


NOTE  ON  THE  RULE  IN  SHELLEY'S  CASE. 


living"  or  "surviving,"  or  "now  living,"M.the 
question  is  whether  it  was  intended  by  these 
words  to  limit  the  distribution  to  a  definite 
time,  rather  than  permit  the  property  to  de- 
scend in  the  regular  course  from  generation 
to  generation. 
And  the  word  "descend"  may  have  an  im- 


portant bearing  on  the  question  of  intentioiL 
Where  the  limitation  after  the  life  estate 
was  that  the  property  "descend"  to  the  life 
tenant's  heirs,  this  was  held  to  indicate  th&t 
the  word  "heirs"  was  used  in  its  technical 
sense.*l  But  it  will  not  do  to  rely  absolute- 
ly on  this  word  as  indicating  the  purpose 


son  should  not  be  construed  so  as  to  vest 
in  him  any  power  to  dispose  of  the  proper- 
ty in  any  way,  the  testator  declaring  that 
it  was  only  loaned  to  him  during  his  life, 
and  that  after  his  death  it  should  be  used 
in  the  manner  provided  for.  It  was  held 
that  the  word  "heirs,"  as  here  used,  was 
a  word  of  purchase,  meaning  children,  and 
not  of  limitation. 

By  a  devise  in  the  following  words:  "I 
will  and  bequeath  to  my  son  J.  S.,  for  the 
term  of  his  natural  life,  the  farm,  etc.,  but 
if  my  son  J.  S.  should  leave  a  lawful  heir 
or  heirs,  then  said  lands  shall  be  equally 
divided  among  them  at  the  death  of  their 
father.  But  if  my  son  J.  S.  should  die  with- 
out leaving  lawful  heirs,  then  in  that  case 
I  direct  the  said  lands  to  be  sold  and  the 
proceeds  divided  equally  among  my  remain- 
ing children  or  their  heirs," — it  was  held 
that  the  testator  had  himself  interpreted 
the  first  words  "lawful  heir  or  heirs"  to 
mean  child  or  children,  by  declaring  that 
the  farm  was  to  be  divided  among  them 
at  the  death  of  their  father,  and  that  there- 
fore the  rule  in  Shelley's  Case  did  not  apply. 
Smith  V.  Smith,  8  Ont.  Rep.  677. 

But  in  Pierce  v.  Pierce,  14  R.  I.  514,  the 
fact  that  the  limitation  to  the  heirs  is  "at 
the  decease"  o?  the  life  tenant  was  held  not 
to  show  that  the  word  "heirs"  was  used  to 
designate  certain  persons  answering  to  the 
description  of  heirs,  and  not  as  a  word 
of  limitation,  but  as  a  nomen  collectivum 
for  the  whole  line  of  descent.  The  court 
said  that  undoubtedly  "at  his  or  her  de- 
cease" is  not  so  common  an  expression  as 
"after  his  or  her  decease"  in  such  devises, 
but  the  difference  is  considered  too  insig- 
nificant to  break  the  stubborn  strength  of 
the   rule. 

79  The  word  "then"  does  not  restrict  a 
limitation  to  a  man  for  life  and  then  to 
his  heirs  at  law  in  fee  simple,  the  word  in- 
dicating only  the  order  in  which,  not  the 
time  at  which,  the  limitations  are  to  take 
place.     O'Keefe  v.  Jones,  13  Ves.  Jr.  413. 

80  In  Crisweirs  Appeal,  41  Pa.  288,  the 
devise  was  in  the  following  woros:  "I  give 
to  my  son  .  .  .  during  his  natural  life 
and  that  of  his  present  wife,  all  the  tract 
of  land  whereon  he  now  lives,  etc.,  and  it  is 
further  my  will  and  desire  that  after  the 
decease  of  my  said  son  and  his  present  wife, 
that  the  said  tract  of  land  descend  to  their 
heirs  jointly,  and  their  heirs  and  assigns 
forever,  or  to  such  of  them  as  may  be  then 
living."  It  was  held  that  the  testator  by 
the  use  of  the  alternative  phrase,  "or  to 
such  of  them  as  may  be  then  living,"  did 
not  intend  to  show  that  he  did  not  meai* 
to  use  the  word  "heirs"  in  its  technical 
sense.  The  court  said:  **Let  it  be  admitted 
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that  the  words  *then  living'  are  strictly  of 
no  legal  meaning  ■  when  applied  to  heirs, 
this  is  no  sufficient  reason  for  holding  that 
the  testator  in  the  use  of  technical  words 
of  limitation  intended  to  depart  from  tMr 
ordinary  legal  meaning.  ...  If  the 
words  are  repugnant,  why  should  the  word 
'heirs'  give  way,  rather  than  the  words 
'then  living?'  In  the  will  of  an  unlettered 
man,  however,  they  can  hardly  be  called 
repugnant.  Lawyers  may  understand  that 
there  are  no  heirs  of  a  living  person,  or 
that  the  phrase  'living  heirs'  is  a  super- 
fiuous  addition  to  a  gift  to  heirs,  but  lay- 
men may  not." 

And  in  a  devise  to  a  nephew  for  life,  fol- 
lowed by  a  remainder  to  his  then  surviving 
heirs  in  fee  simple,  it  was  held  that  the 
words  "his  then  surviving"  did  not  prevent 
the  word  "heirs"  from  falling  within  the 
rule.  The  court  says  there  is  no  distinction 
between  the  expression  "his  then  surviving 
heirs"  and  "heirs  then  living,"  or  'Tieire 
then  living  at  the  time  of  their  deaths."  lo 
each  case  the  word  "heirs"  refers  to  those 
who,  under  the  intestate  laws,  would  in- 
herit from  the  first  taker  qua  heirs.  Hiester 
V.  Yerger,  166  Pa.  445,  31  Atl.  122. 

In  Green  v.  Staples,  5  Madd.  Ch.  85, 
tffere  was  a  devise  of  certain  property  tn 
trustees  and  their  heirs  to  permit  a  man 
to  enjoy  the  same  for  life,  the  property 
to  go  after  his  death  to  his  first  and  other 
sons  and  daughters  "now  living."  succes- 
sively for  life  as  they  were  in  priority  of 
birth,  the  sons  to  be  preferred  in  sucee*- 
sion  to  the  daughters,  and  the  heirs  of  the 
bodies  of  such  sons  and  daughters  respec- 
tively issuing,  and,  in  default  of  such  is- 
sue, in  trust  for  the  testator's  right  hein^ 
forever.  It  was  held  that  he  took  an  estatt* 
tail,  the  court  saying  that  the  true  con- 
struction of  the  will  was  that  the  heirs  of 
the  body  were  to  succeed  to  the  parent,  and 
that  the  effect  of  the  limitation  was  the 
same  as  if  it  had  been  to  the  first  devise*^ 
alone  for  life  and  remainder  to  the  heirs 
of  his  bodv. 

SlChipps  V.  Hall,  23  W.  Va.  504.  The 
court  said  that  the  langimge  used  was  «*> 
very  strong  to  show  that  this  was  his  mean- 
ing, that  it  was  doubtful  whether,  if  th^ 
will  has  been  made  after  the  abolition 
of  the  rule  in  Shelley's  Case,  testator's 
son  would  not  still  have  taken  a  fee  !*im- 
ple.  For,  though  the  will  did  say  that  this 
land  was  given  to  him  during  his  natural 
life,  yet  when  the  testator  added  that  at  hi« 
death  it  should  "descend"  to  his  heir^ 
he  had  used  language  utterly  inconsistent 
with  the  idea  that  his  son  should  bare 
nothing  but  a  life  estate  of  the  land.  No 
matter   how    ignorant   the   testator  might 
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of  a  testator  to  use  the  word  "heirs"  in  its 
technical  seiise.^S 

S.   As  qualifyhw  the  words  ** heirs  of 

the  hody,*^ 

(a)  Deeds. 

Where  real  property  was  conveyed  to  a 
trustee  for  the  benefit  of  the  grantor's  wife 
for  life,  and  then  to  the  heirs  of  her  body, 
with  power  to  sell  and  reinvest  when  deemed 
best  for  the  interest  of  the  wife  and  chil- 
dren, the  g^ant  was  held  not  within  the  rule 
fur  one  reason,  because  the  word  "children" 
in  the  power  indicates  that  the  words  "heirs 
of  the  body"  were  used  as.  words  of  pur- 
chase.** And  a  deed  to  one  for  life,  re- 
mainder to  the  heirs  of  his  body  forever, 
evcept  a  certain  person  named,  one  of  the 
sons  of  the  first  grantee,  was  held  not  to 
convey  an  estate  in  fee  tail,  but  only  a  life 
("State  to  the  first  grantee.**  The  words 
"bodily  heirs  by  me,"  and  words  of  similar 
import,  have  been  held  as  synonymous  with 
the  word  "children."**  Under  a  deed  con- 
veying property  to  a  person  for  her  life- 
time, and  after  her  death  to  descend  to  the 
heirs  of  her  body,  it  was  held  that  the 
^antee  would  at  common  law  take  an  es- 


tate tail.**  But  where  by  a  marriags  settle- 
ment estates  were  given  to  the  husband 
and  wife  for  their  lives,  remainder  to  the 
heirs  of  the  body  of  the  husband  on  the  body 
of  the  wife,  and  their  heirs,  if  more  children 
than  one,  equally  to  be  divided  among  them 
us  tenants  in  common,  and  for  default  of 
such  issue,  to  the  wife  and  her  heirs,  it  was 
held  that  the  words  "heirs  of  the  body"  were 
interpreted  by  the  words  "and  if  more  chil- 
dren than  one,"  and  therefore  must  be  taken 
to  mean  children.*^ 

Where  the  grantor  conveyed  property  to 
his  three  children  named,  their  heirs  and  as- 
signs forever,  adding  that  it  was  neverthe- 
less understood  that  the  grantor  reserved 
to  himself,  as  natural  guardian,  the  sole  and 
exclusive  right  and  privilege  of  renting  or 
leasing  the  premises  granted,  and  of  receiv- 
ing the  rents  and  profits  thereof,  to  be  used 
and  applied  by  him  at  his  discretion  for  the 
support  and  maintenance  and  education  of 
the  children  during  the  life  of  the  grantor, 
and  that  the  property  was  not  to  be  subject 
to  the  control  or  disposition  of  anyone,  or 
all,  or  either  of  the  grantees,  but  was  to  be 
held  for  the  sole  and  exclusive  use  and  bene- 
fit of  them  for  their  lives,  and  of  the  legal 
heirs  of  their  bodies,  and  their  own  proper 
descendants   forever,   the    rule   in   Shelley's 


have  been,  the  court  could  not  conceive  that 
he  did  not  know  that  a  life  estate  could  not 
descend  to  a  man's  heirs  on  his  death. 

A  devise  to  a  testator's  son  during  his 
natural  life,  the  property  at  his  death  to 
descend  to  his  heirs,  is  within  the  rule. 
Ibid. 

Where  a  life  estate  is  devised  to  a  person, 
"the  principal  to  descend  to  her  heirs,"  the 
devise  is  within  the  rule  in  Shelley's  Case, 
since  the  heirs  are  named  to  take  as  a 
class  or  denomination  of  persons  in  suc- 
cession from  generation  to  generation,  and 
by  way  of  remainder,  or  so  that  the  estate 
to  arise  from  the  limitation  to  the  heirs 
and  the  estate  of  freehold,  both  owe  their 
effect  to  the  same  will,  and  the  several  limi- 
tations give  interests  of  the  same  quality, 
and  both  of  them  are  legal.  Baker  v.  Scott, 
62  111.  86. 

A  devise  of  lands  to  the  testator's  daugh- 
ter "during  her  natural  life,  and  after  her 
death  to  descend  and  vest  in  her  legal 
heirs,"  vests  a  fee  in  the  daughter.  Van- 
giesou  V.  Henderson,  150  111.  119,  36  N.  E. 
974. 

Under  the  rule  in  Shelley's  Case  a  fee 
was  held  to  vest  in  testator's  son  under  a 
devi.«!c  in  the  following  words:  "I  hereby 
confirm  and  make  over  to  the  use  of  mv  son 
Robert,  the  land  on  which  he  now  lives, 
during  his  life,  and  in  no  case  to  be  taken 
for  debt,  and  at  his  decease  to  descend  to 
his  lawful  heirs."  Fewell  v.  Fewell,  C 
Rich.  Eq.  138. 

««Tn  Wescott  v.  Binford,  104  Iowa,  645, 
r>.->  Am.  St.  Rep.  530.  74  N.  W.  18,  a  de- 
vise to  one  for  life,  providing  that  he 
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should  have  the  use,  rents,  and  profits  of 
it  during  that  time,  that  he  should  have  no 
power  to  convey  or  dispose  of  the  same 
for  a  longer  period  than  during  his  natural 
life,  and  that  at  his  death  it  should  descend 
to  his  heirs,  was  held  to  show  that  the 
testator  intended  a  life  estate  only,  and  that 
this  intention  would  not  be  overthrown  by 
the  application  of  the  rule  in  Shelley's 
Case. 

**Carrigan  v.  Drake,  36  S.  C.  364,  16  S. 
E.  339.  The  court  said  that  the  use  of  the 
word  "children"  in  the  same  clause  of  the 
deed  where  the  words  "heirs  of  her  body" 
occur  would  sufficiently  indicate  the  pur- 
pose of  the  grantor  to  create  a  new  stock 
of  inheritance. 

*4  Blake  v.  Stone,  27  Vt.  476. 

**  Twelves  v.  Nevill,  39  Ala.  175. 

In  Ault  V.  Hillyard,  138  Iowa,  239,  115 
N.  W.  1030,  it  was  held  that  the  word 
"heirs"  in  a  limitation  after  a  life  estate 
"to  the  heirs  of  her  body  begotten,  in  fee 
simple,  to  take  effect  as  to  said  heirs  at 
the  death"  of  the  said  life  tenant,  was  used 
in  the  sense  of  "children,"  so  that  the  rule 
in  Shelley's  Case  did  not  apply. 

**  Andrews  v.  Spurlin,  35  Tnd.  262. 

*7  North  V.  Martin,  6  Sim.  266.  The 
court  said  that  if  those  interpretative  words 
had  not  been  used,  the  husband,  notwith- 
standing the  superadded  words  of  limita- 
tion, would  have  taken  an  estate  in  tail 
\  special.  The  court  did  not  recollect  any 
'  case  in  which  the  words  "heirs  of  the  body" 
had  been  held  to  create  an  estate  tail  where 
those  words  of  interpretation  hod  been 
used. 
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Case  was  held  applicable.^  And  the  words, 
"Which  I  convey  wholly  unto  her  charge 
and  possession  by  the  delivery  of  the  same," 
instead  of  explaining  or  restricting  the 
words  "bodily  heirs,"  so  as  to  show  that  the 
donor  intended  that  they  should  take  as 
purchasers,  were  held  to  be  affirmative  of 
the  construction  put  upon  them  by  the  com- 
mon ]aw.S9 

And  a  deed  conveying  property  to  a  per- 
son for  her  lifetime,  and  after  her  death  "to 
descend  to  the  heirs  of  her  body,"  was  held 
not  taken  out  of  the  rule  in  Shelley's  Case 
by  a  subsequent  clause  providing  that  the 
grantee,  in  consideration  of  the  deed,  re- 
ceipts and  forever  quitclaims  to  any  fur- 
ther interest  in  and  to  the  grantor's  real 


estate,  and  that  a  transfer  of  the  property 
by  the  grantee  shall  in  no  wise  be  valid, 
since  this  prohibitory  language  applies  to 
that  interest  in  the  grantor's  estate  which 
the  grantee  quitclaimed  to  the  grantor.** 
In  the  construction  of  a  deed  to  determine 
the  intention  with  respect  to  the  use  of  tech- 
nical terms,  effect  must,  of  course,  be  given, 
if  possible,  to  all  of  ita  proTiBion8.n 

(h)  wais. 

No  definite  rule  can  be  deduced  for  deter- 
mining a  testator's  intention  that  will  ap- 
ply to  every  testament.  It  will  be  observed 
that  each  case  must  stand  largely  on  its  own 
f  act8,M  which  vary  largely  in  each  of  the  in- 


**  Lawrence  v.  Singleton,  3  Shannon,  Cas. 
169. 
••Bradford  ▼.  Howell,  42  Ala.  422. 

90  Andrews  v.  Spurlin,  supra. 

91  In  Lisle  v.  Gray,  2  I^ev.  223,  one  seised 
of  certain  lands  covenanted  to  stand  seised 
to  the  use  of  himself  for  life,  remainder  to 
£.,  his  first  son,  for  life,  remainder  to  the 
first  son  of  E.  in  tail  male,  remainder  to 
the  second,  third,  and  fourth  sons  of  E. 
in  tail  male,  etc.,  and  so  to  all  and  every 
other  the  heirs  male  of  the  body  of  E. 
respectively  and  successively,  and  to  the 
heirs  male  of  their  bodies,  according  to 
their  seniority  of  birth,  remainder  to  A. 
for  life,  remainder  to  his  first  son  in  tail 
male,  and  so  to  the  first,  second,  third,  and 
fourth  sons  in  tail  male,  and  so  to  all  and 
every  other  the  heirs  male  of  the  body  of 
A.  severally  and  respectively,  according  to 
their  seniority  of  birth.  The  covenantor 
died.  E.  suffered  a  common  recovery  and 
died  without  issue  male.  The  question  was 
whether  A.  was  barred  by  the  recovery. 
It  was  urged  E.  took  only  an  estate  fur 
life,  because  first,  by  the  words  "and  so 
to  the  heirs  male  of  the  bodies  of  those 
heirs,"  it  appeared  that  the  heirs  male 
were  to  take  by  purchase,  for  otherwise 
these  words,  "to  the  heirs  male  of  their 
bodies,"  need  not  have  been  added;  for  if 
they  took  by  purchase  and  successively, 
then  had  the  words  the  same  sense  as  all 
and  every  ^  son  and  sons ;  and  that  the 
words,  "and  so  to  all  and  every  other  the 
heirs  males,"  etc.,  were  words  of  relation, 
and  signified  "so  as  the  heirs  male,  scil.y 
the  sons,"  translating  the  word  "so"  in 
latin  eodem  modo  as  the  first  four  sons 
took,  to  serve  the  intent  of  the  parties  and 
to  make  the  conveyance  coherent;  that  a 
proviso  that  if  £.  should  die  without  heirs 
male  of  his  body,  he  might  charge  the  estate 
with  portions  for  his  daughters,  wore  need- 
less if  E.  had  an  estate  tail;  and  the  court 
so  concluded,  holding  that  E.  had  an  estate 
for  life.  It  is  said  in  this  report  that  upon 
a  writ  of  error  upon  the  first  arjxiiment,  the 
court  of  exchequer  chamber  inclined  to  af- 
firm the  judgment,  but  that  before  it  was 
affirmed  or   reversed   the  suit  abated. 

MThe  word?  "heirs  of  her  body"  in  a 
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devise  of  property  to  testator's  daughter 
for  her  natural  life  only,  providing  that 
after  her  death  the  property  should  go  to 
the  heirs  of  her  body,  free  and  clear  of  all 
liens  and  encumbrances  thereon,  were  held 
to  be  words  of  purchase,  the  use  of  the 
word  "only"  indicating  the  intention  of  the 
testator  to  create  a  new  stock  of  descent 
at  her  death.  Slemmer  t.  Crampton,  50 
Iowa,  302. 

The  rule  does  not  apply  to  a  devise  of 
money  and  real  estate  to  a  son,  providing 
that  he  may  invest  or  use  the  property  as  in 
his  descretion  he  may  think  best,  during  his 
natural  life,  and  that  at  his  death  it  is  to 
go  to  the  heirs  of  his  body,  and  be  used 
for  their  education  if  necessary,  the  court 
saying  that  the  intention  of  the  testator 
must  prevail  over  technical  language  wlien 
such  language  is  qualified  by  superadded 
words.  Crawford  v.  Wearn,  115  N.  C.  54n, 
20  S.  E.  724. 

In  Goodtitle  ex  dem.  Sweet  v.  Herring,  1 
East,  264,  where  there  was  a  devise  to  A 
for  life  without  impeachment  of  waste,  re- 
mainder to  trustees  to  prcserA'e  eontingriit 
remainders,  remainder  to  the  heirs  male 
of  the  body  of  A  to  be  begotten,  severally, 
successively,  and  in  remainder,  one  after 
another,  according  to  the  seniority,  etc., 
the  eldest  of  such  sons  and  the  heirs  male 
of  his  body  being  always  preferred  befnie 
the  younger  of  such  son  and  sons,  and  the 
heirs  male  of  their  bodies,  and  in  default 
of  such  issue,  to  the  daughter  and  daugh- 
ters of  the  bodies  of  A,  as  tenants  in  com- 
mon in  tail,  remainder  over,  it  was  held  that 
A  took  an  estate  for  life  only.  Lord  Ken- 
yon,  Ch.  J.,  said  the  rule  in  Shelley's  Case 
was  established  only  to  the  extont  in  vhirh 
it  was  there  found;  that  is,  to  this  effect, 
that  if  an  estate  of  freehold  be  given  tn  a 
man,  and  either  mediately  or  immediately, 
in  any  part  of  the  same  instrument,  an 
estate  is  limited  to  the  heirs  of  his  body,  the 
latter  limitation  will  unite  with  the  former, 
and  give  him  an  estate  tail;  but  it  had 
never  been  decided  that  those  words  mi<jht 
not  be  otherwise  explained  in  the  will  of  the 
testator  himself. 

By  a  devise  to  a  man  for  life,  and  after 
his  death  to  the  heirs  male  of  his  body  lor 
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dividual  ca8eB,M  it  being  necessary  to  con- 1  sider  carefully  the  language  of  the  whole  in- 


their  lives,  in  succession,  according  to  their 
respective  seniorities,  or  in  such  parts  and 
proportions,  manner  and  form,  amongst 
them,  as  the  first  taker  should  appoint,  it 
was  held  that  the  words  "heirs  male  of  his 
body"  were  used  in  the  sense  of  "sons,"  and 
that  the  first  taker  therefore  took  an  estate 
for  life  only.  This  lopinion  was  held  by  two 
of  the  judges  only,  the  remaining  two  being 
of  the  opinion  that  the  first  taker  took  an 
estate  tail.  The  court  being  evenly  divided, 
the  judgment  of  the  lower  court  in  favor 
of  the  life  estate  in  the  first  taker  was 
therefore  afiSrmed.  Jordan  v.  Adams,  7  Jur. 
X.  S.  973. 

Where  there  was  a  devise  to  a  trustee 
to  receive  the  rents  and  profits  of  certain 
property  for  the  maintenance  of  a  married 
woman  and  the  issue  of  her  body  for  life, 
and  after  her  death  upon  trust  for  the 
heirs  of  her  body,  their  heirs  and  assigns 
forever,  without  regard  to  seniority  of  age 
or  priority  of  birth,  and  in  default  of  such 
issue,  to  the  use  of  the  right  heirs  of  the 
testatrix,  it  was  held  that  she  took  only 
an  estate  for  life,  the  words  "without  re- 
spect to  seniority  of  ace  or  priority  of 
birth,"  etc.,  being  held  plainly  to  show  an 
intent  that  they  should  take  as  purcliasers. 
Doe  ex  dem.  Hallen  v.  Ironmonger,  3  East, 
.533. 

But  a  devise  to  trustees  on  trust  for  the 
use  of  testatrix's  son  for  life  after  his  death 
in  trust  for  the  use  of  the  heirs  male  of  his 
body,  lawfully  beeotten,  according  to  their 
respective  seniorities  and  priorities  of  birth, 
in  tail,  and  in  default  of  such  issue  male,  in 
trust  for  the  use  of  all  and  every  the 
daughter  and  daughters  of  his  body,  law- 
fully begotten,  as  tenants  in  common,  and 
not  as  joint  tenants,  etc.,  and  in  default  of 
such  issue,  over,  was  held  to  give  the  son 
an  estate  tail,  notwithstanding  the  words, 
"according  to  their  respective  seniorities 
and  priorities  of  birth,  in  tail,"  and  the 
words,  "in  default  of  fluch  issue."  Johnson 
V,  Rutherford,  3  L.  T.  N.  S.  649. 

« In  Johnson  v.  Smith,  108  Va.  725,  62  S. 
E.  958,  the  words  "heirs  of  her  body"  were 
held  equivalent  to  the  word  "children"  in 
a  devise  to  one  "during  her  natural  life, 
and  then  to  the  heirs  of  her  body,  if  any;  if 
no  rliildren,  to  her  sisters." 

Where  the  limitation  was  to  ihe  heirs  of 
the  devisee's  body  by  him  begotten,  if  any 
Mioh  heirs  should  survive  him,  it  was  held 
that  the  modifying  words  used  in  connec- 
tion with  "heirs  of  his  body"  limited  that 
plirase  to  "children"  almost  as  definitely 
as  if  the  word  "children"  had  been  used 
it«elf ;  and  that  therefore  the  rule  in  Shel- 
ley *a  Case  had  no  application.  The  court 
said  that  it  was  true  that  the  words  "heirs 
of  his  body,"  standing  by  themselves,  might 
mean  any  person  in  the  line  of  descent  from 
the  life  tenant,  and  who  might  in  law  be 
entitled  to  inherit  from  him, — ^his  issue 
general.  Certainly,  however,  the  only  ones 
of  all  such  heirs  that  could  be  by  him  be- 
gntion  would  be  his  own  natural  born  chil- 
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dren.  A  man  cannot  beget 'anyone  except 
his  own  children.  He  may  have  numerous 
heirs,  but  the  only  heirs  begotten  by  him 
are  his  own  sons  and  daughters.  To  be- 
get is  as  strong  a  word  as  child  itself.  It 
is  the  act  by  which  a  child  is  brought  into 
being.  In  a  measure  the  same  relation 
exists  between  the  word  *T)eget"  and  the 
word  "child,"  that  exists  between  the  word 
"create"  and  the  word  "creation;"  between 
"cause"  and  "effect."  Granger  v.  Granger, 
147  Ind.  95,  36  L.R.A.  186,  44  N.  E.  189, 
46  N.  E.  80. 

But  where  the  devise  was  to  the  testator's 
daughter  for  her  benefit  during  her  life, 
the  husband  to  have  no  control  over  the 
property,  which  was  to  "remain  the  prop- 
erty of  the  heirs  of  her  body  after  her 
death,"  it  was  held  not  to  be  inferable  from 
the  express  exclusion  of  the  daughter's 
husband  that  the  testator  used  the  words 
"heirs  of  the  body"  in  the  sense  of  "chil- 
dren,' on  the  theory  that  the  exclusion 
was  needless  had  he  intended  an  estate  tail, 
since  the  intention  to  create  a  separate  use 
free  from  the  control  of  the  husband  was 
sufficient  to  account  fully  for  the  presence 
of  the  clause  respecting  him.  Wilkerson  v. 
Clark,  80  Ga.  367,  12  Am.  St.  Rep.  258,  7 
S.  E.  319. 

Where  the  limitation  was  to  the  heirs  of 
the  bodies  of  the  life  tenants,  the  qualifying 
words,  "any  such  shares  as  they  would 
take  as  their  representatives  at  law,  free 
and  discharged  of  all  further  trust  and  limi- 
tations," were  held  not  alone  to  take  the 
devise  out  of  the  operation  of  the  rule. 
Simms  v.  Buist,  52  S.  C.  554,  30  S.  E.  400. 

In  Elton  V.  Eason,  19  Ves.  Jr.  73,  in  a 
residuary  trust  created  by  will  to  apply  the 
rents  and  profits  for  a  person  for  life,  and 
afterwards  for  the  heirs  of  his  b6dy,  if 
any,  and  in  default  of  such  issue,  over,  tlio 
words  "if  any"  were  held  to  have  no  restric- 
tive effect,  the  first  tak'er  taking  an  estate 
tail  in  the  real  and  an  absolute  interest  in 
the  personal  property. 

Where  there  was  a  devise  to  trustees  to 
pay  debts,  and  then  to  stand  seised  to  the 
use  of  a  person  for  life,  without  impench- 
ment  of  waste,  and  after  his  death  to  the 
use  of  the  heirs  male  of  his  body,  severally, 
respectively,  and  in  remainder,  it  was  hoid 
that  this  created  an  estate  tail  in  the  dev- 
isee.    Jones  V.  Morgan,  1  Bro.  Ch.  206. 

WTiere  the  limitation  after  the  life  es  ^ 
tate  was  to  the  heirs  of  the  bodv  of  the 
life  tenant  who  should  live  to  attain  the 
age  of  twenty-one  years,  and  to  his  heirs 
and  assigns  forever,  but  in  default  of  such 
heirs  male,  or,  there  being  such,  if  he  or  they 
should  die  before  he  or  either  of  them  should 
attain  the  age  of  twenty -one,  without  law- 
ful issue,  it  was  held  that  the  words  "heirs 
male  of  the  body"  were  not  converted  into 
words  of  description  by  the  words  "should 
they  live  to  attain  the  age  of  twentv-one 
years."  Toller  v.  Attwood,  20  L.  J.  Q.  B. 
N.  S.  40. 

A  fee  in  the  first  taker  under  a  devise  to 
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strument  before  a  decision  can  be  reached.^ 
As  has  been  pointed  out  heretofore,  the 
courts  are  not  in  harmony  apparently  as  to 


the  effect  of  worcis  importing  a  distribu- 
tion at  a  definite  time,M  or  the  word  'Me- 
scend,'*M  or  of  the  word  "begotteB."W    A 


a  woman  for  life,  and  the  heirs  of  her  body 
at  her  decease,  is  not  cut  down  to  a  life 
estate  by  the  succeeding  clause,  "and  in 
case  of  her  or  her  children  dying  without 
leaving  issue,  the  said  real  estate  I  give 
to,"  ete.,  the  word  "children"  in  this  clause 
being  used  in  the  sense  of  "heirs  of  the 
body."  Hastings  v.  Engle,  217  Pa.  419, 
66  Atl.  761. 

M  Where  the  will  provided  that  if  the 
devisee  of  certain  property  should  die  and 
leave  an  heir  or  heirs  of  her  body,  "in  that 
case  said  heirs,  being  her  children  or  child, 
is  to  hold,  occupy,  and  possess  all  the  prop- 
erty herein  given,  to  them  and  their  heirs 
forever,"  it  was  held  that  these  words,  to- 
getlier  with  the  whole  instrument,  showed 
clearly  that  the  words  "heir  or  heirs  of  her 
body"  were  used  in  the  sense  of  "child  or 
children,"  so  that  the  children  took  as 
purchasers,  the  rule  in  Shelley's  Case  not 
applying.  Doe  ex  dem.  Williams  v.  Beasly, 
60  N.  C.  (1  Winst.  L.)  102. 

An  estate  tail  is  created  by  a  devise  of 
real  estate  to  a  person  for  life,  remainder 
to  trustees  to  preserve  contingent  remain- 
ders, remainder  to  the  heirs  of  his  body, 
with  remainders  over  for  life  and  in  tail 
male,  and  an  absolute  estate  in  personal 
property  is  created  by  the  same  terms. 
Browncicer  v.  Bagot,  19  Ves.  Jr.  674. 

Where  a  bequest  was  made  to  a  woman 
for  life,  the  property  being  given  at  her 
death  to  her  lawful  heirs  of  her  body,  it 
was  held  that  the  fact  thait  the  word  "lieirs" 
might  have  been  used  in  the  sense  of  "chil- 
dren" in  a  preceding  and  succeeding  clause 
of  the  will  would  not  convert  the  word 
"heirs"  as  used  in  this  clause  into  a  word 
of  purchase.  Lloyd  v.  Rambo,  35  Ala. 
709. 

If  the  words  are  '*if  there  be  but  one  such 
child,  to  such  child,  his  or  her  heirs  for- 
ever,'Hhe  term  "heirs  of  the  body,"  there- 
tofore used,  will  not  be  held  to  mean  "chil- 
dren" if  there  are  no  words  to  carry  the 
fee  to  them  except  in  the  event  of  there  be- 
ing only  one  child.  Bridge  v.  Clmnman, 
Notes  of  Cases,  L.  J.,  July  10,  1875,  118, 
Theobald,  Wills,  421. 

Win  a  devise  to  a  woman  for  life,  "the 
reversion  and  fee  thereof  to  the  heirs  of  her 
body  at  and  after  her  decease,"  tiie  words 
*iieirs  of  her  body"  were  held  to  be  employed 
as  words  of  description,  designating  the 
children  of  the  life  tenant  as  the  persons 
who  should  take  the  fee  of  the  estate,  and 
that  notwithstanding  the  fee  might  vest 
immediately,  the  enjoyment  was  postponed 
until  at  and  after  her  decease.  Tlie  court 
said  that  the  very  fact  that  the  enjoyment 
of  the  estate  was  postponed  until  at  and 
after  the  decease  of  the  life  tenant,  and 
then  became  absolute,  showed  beyond  doubt 
that  the  testatrix  did  not  use  the  words 
"heirs  of  her  body"  in  the  common-law  sense 
of  words  of  limitation  to  indicate  a  class  of 
persons  to  take  from  generation  to  genera- 
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tion.      Butler   v.    Huestis,    68   111.   594,  IS 
Am.  Rep.  589. 

In  Warner  v.  Mason,  5  Munf.  242.  a 
testator  gave  his  son  a  tract  of  land  for 
life,  and  provided  that  it  should  then  go 
to  his  heirs  lawfully  begotten  of  his  body,— 
"that  is,  born  at  the  time  of  his  death,  or 
nine  calendar  months  thereafter," — and  for 
want  of  such  heirs,  then  to  two  grandson:^ 
named,  etc.  The  first  devisee  entered  and 
died  seised  without  having  had  any  issue, 
and  having  devised  the  land  to  his  sister. 
the  grandsons  brought  ejectment  and  were 
held  entitled  to  possession. 

But  where  the  devise  was  to  a  woman 
for  life,  and  after  the  determination  of  that 
estate,  then  to  the  heirs  of  her  body,  law- 
fully issuing,  and  for  default  of  such  i^iiue 
lawfully  begotten,  the  property  was  to  r^ 
turn  to  the  grantor  and  his  heirs  forever, 
the  words,  "after  the  determination  of  that 
estate,"  etc.,  were  held  not  to  change  ib^ 
legal  eflfect  of  the  words  "heirs  of  the  body." 
Polk  V.  Faria,  9  Yerg.  209,  30  Am.  ikc, 
400. 

In  Tunis  v.  Passmore,  32  U.  C.  Q.  B.  419. 
it  is  said  there  is  no  difl'erence  between  tb.- 
expressions,  "on  the  determination  of  tht* 
life  estate,"  or  "of  that  estate,"  and  '*^n 
the  determination  of  the  life"  or  **on  t*'e 
death  of  the  tenant  for  life."  In  ever> 
such  case  there  is  the  limitation  of  the  frer- 
hold  and  the  limitation  to  the  heirs,  or  heirs 
of  the  body,  in  the  same  instrument,  to  tbi* 
same  person,  and  that  is  all  that  is  nece>- 
sary  to  constitute  the  one  enlarged  estate 
by  reason  of  the  two  limitations. 

In  Williams  v,  Williams,  10  Heisk.  566, 
it  was  said  that  a  devise  to  testator's  grand- 
son for  life,  and  then  to  the  heirs  of  hU 
body  by  legal  marriage,  and  in  the  event  of 
his  death  without  such  heirs,  then  to  te^ 
tator's  residuary  legatee  and  his  heirs, 
would  fall  precisely  within  the  rule. 

MIn  Smith  v.  McCormick,  46  Ind.  155. 
a  testator  gave  his  daughters  a  certain  sum 
of  money  which  they  might  take  in  real 
estate,  if  they  liked,  and  if  necessary  t-^ 
pay  the.  same,  real  estate  was  authorize-i 
to  l>e  sold,  said  daughters  to  enjoy  thp  u?^ 
of  the  money  bequeathed  to  each  during: 
their  lives,  and  at  their  deaths  the  same 
to  revert  and  descend  to  the  heirs  of  their 
body.  It  was  held  that  the  devisees  t ->k 
title  in  fee  simple  to  the  lands,  and  tlisi 
the  money  paid  to  them  would  be  tbiir* 
absolutely. 

Vt  In  Verulam  v.  Bathurst,  13  Sim.  o7."». 
under  a  devise  of  certain  property  in  tra^ 
to  permit  the  daughter  of  the  testatrix  i  • 
receive  the  rents  and  interests  for  life  f<^r 
her  separate  use,  the  will  providing  tliat 
after  her  death  the  rents  and  inter«»>t> 
should  go  to  the  heirs  of  the  body  of  the 
daughter,  lawfully  becotten.  but  that  in 
case  the  daughter  should  happen  to  die  with- 
out leaving  any  lawful  issue  living  at  her 
death,  then  over,  it  was  held  that  the  daugii- 
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limitation   of   the   remainder   to  the   heirs 
''male"  ia  within  the  rule.9a 

4.  As  qualifying  the  word  ** Issue,** 
(a)  Deeds, 

A  deed  of  certain  lands  to  a  person  and 
to  his  heirs  and  assigns  forever,  ''for  and 
during  his  natural  life,  and  to  the  issue  and 
heirs  of  the  body  of  the  said  party,"  would, 
under  the  rule  in  Shelley's  Case,  undoubted- 
ly give  the  devisee  a  fee  tail  in  the  prop- 
ertv.w 

But  it  was  held  that  where  the  convey- 
ance was  to  one  during  her  life,  with  re- 


mainder over  to  the  issue  of  her  body,  born 
alive,  and  in  the  event  of  the  grantee  dying 
without  issue  of  her  body,  born  alive,  re- 
mainder over  to  another  person  named  in 
the  deed,  the  rule  in  Shelley's  Case  did  not 
apply,  since  the  word  "issue"  used  in  the 

deed  was  to  be  taken  as  a  word  of  pur- 
chascioo 

(h)  rvais. 

The  word  "issue,"  being  of  a  flexible 
nature,  it  is  quite  easy  to  qualify  it  so  that 
it  may  be  taken  as  a  word  of  purchase.1 
It  is  quite  commonly  used  in  the  sense  of 
"children."'  And  when  used  in  this  sense> 
of  course,  takes  the  devise  out  of  the  opera- 


ter  took  an  absolute  estate,  there  being 
nothing  in  the  will  which  of  necessity  re- 
strained the  general  import  of  the  words 
"heirs  of  the  body,"  there  being  no  words 
of  limitation  superadded,  no  reference  to 
children,  no  reference  to  sons  or  daughters, 
or  no  gift  of  property  to  the  heirs  of  the 
body  by  a  description  different  from  that 
by  which  it  was  given  in  the  first  instance 
for  life. 

Under  a  devise  to  testator's  son  of  the  free 
use  of  certain  land,  with  the  house  and 
improvements  thereon  during  his  life,  and 
after  his  death,  unto  the  heirs  of  the  said 
son,  lawfully  begotten  of  his  body,  forever, 
and  for  want  of  such  heirs,  over,  it  was 
held  that  the  son  took  an  estate  in  fee  tail 
general.  Keys  y.  Goldsborough,  2  Harr. 
&  J.  369. 

But  the  word  "heirs"  in  the  devise  to  one 
for  life,  and  after  his  death  to  the  heirs 
of  his  body  begotten  in  lawful  wedlock,  and 
none  others,  was  held  to  have  been  used  in 
the  sense  of  "children,"  so  that  the  rule 
in  Shelley's  Case  did  not  apply,  the  devisee 
taking  only  a  life  estate.  Millett  v.  Ford, 
109  Ind.  159,  8  N.  E.  917. 

Win  Rundale  v.  Eeley,  Carter,  170,  tes- 
tator devised  certain  land  to  his  son  J.,  to 
have  and  to  hold  the  same  to  the  said  J. 
for  life,  under  certain  conditions  specified, 
and  after  his  death,  then  to  the  use  and 
behoof  of  the  heirs  male  of  his  b6dy,  and 
for  default  of  such  issue,  over.  The  court 
held  that  this  devise,  though  limiting  the 
property  to  the  son  for  life,  was  neverthe- 
less an  estate  tail  to  him,  as  well  in  a 
will  as  in  any  other  conveyance;  that  the 
estates  could  not  stand  together,  but  that 
the  estate  for  life  was  swallowed  up  in  the 
UiL 

An  estate  tail  male  is  created  under  a 
devise  to  testator's  son  for  life  and  to  the 
lawful  male  heirs  of  his  body  and  their 
descendants,  with  remainder  over  in  case 
he  should  die  without  such  male  heirs  of 
his  body,  or  other  descendants  living  at  the 
time  of  his  death.  Jillson  v.  Wilcox,  7  B.  I. 
515. 

See  Shelley's  Case,  supra,  II. 

WBamett  v.  Barnett,  104  Cal.  298,  37 
Pac.  1049. 

lOOMcIlhinney  v.  Mcllhinney,  137  Ind. 
29  L.R.A.(N.S.) 


411,  24  L.K.A.  489,  45  Am.  St.  Rep.  186, 
37  N.  E.  147. 

iln  Leightner  v.  Leightner,  87  Pa.  144, 
there  was  a  devise  of  testator's  farm  to 
his  two  grandsons,  "the  one  half  to  each 
for  life,  and  after  the  death  of  either  to 
his  issue  in  fee  simple,  and  if  either  should 
die  without  issue,  then  his  half  should  go 
to  the  issue  of  the  other  in  fee  simple,  and 
upon  the  death  of  both  without  issue,  then 
the  whole  to  go  to  his  other  heirs,"  it  was 
held  that  the  word  "issue"  was  used  in 
the  sense  of  "children,"  and  was  so  in  effect 
defined  by  him  in  the  limitations  over. 

In  Shalters  v.  Ladd,  141  Pa.  349,  21  Atl. 
596,  a  testator  provided  that  property  de- 
vised to  his  daughter  in  terms  purporting 
a  fee  was  to  be  enjoyed  by  her  during  her 
natural  life,  to  her  sole  and  separate  UBe, 
to  the  exclusion  of  her  husband,  and  that 
she  should  not  be  at  liberty  to  sell  or  en- 
cumber it,  and  that  her  receipts  from  time 
to  time  should  be  a  sufficient  discharge  for 
the  rents  thereof,  and  that  immediately 
after  her  death  the  said  property  should 
vest  in  and  be  enjoyed  by  her  lawful  issue, 
excepting  that  if  her  husband  should  sur- 
vive her,  he  should,  during  his  lifetime,  en- 
joy the  rents  and  profits  of  one-third  of 
the  said  property.  It  was  held  that  the 
exclusion  of  the  husband's  curtesy,  together 
with  the  language  of  a  later  provision  of 
the  will,  directing  the  executors  in  a  cer- 
tain event  to  invest  the  shares  of  the 
daughters  "for  the  sole  and  separate  use 
of  my  said  daughters,  respectively,  during 
their,  lives,  and  after  their  deaths  to  go 
in  fee  simple  to  their  children  or  lawful 
issue,  the  same  as  I  devised  to  them  the 
other  real  estate  in  the  former  part  of 
my  will,"  indicated  that  the  word  "issue" 
had  been  used  as  a  word  of  purchase.  This 
case  was  followed  in  Shalters  v.  Ladd,  163 
Pa.  609,  30  Atl.  283. 

Where  the  limitation  after  the  life  estate 
was:  "That  in  case  of  the  death  of  the  life 
tenant  without  issue  or  issues  of  her  chil- 
dren, then  reversible  to  the  testator's  right 
consanguinary  heirs,"  it  was  held  that  the 
first  taker  took  but  a  life  estate.  Peirce  v. 
Hubbard.  10  Pa.  Co.  Ct.  63,  affirmed  in  152 
Pa.  18,  25  Atl.  231. 

«In  Heiss's  Estate,  17  W.  N.  C.  285,  a 
70 
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tion  of  the  rule.'  In  holding  that  a  son  to 
whom  the  testator  had  devised  land  for  life, 
the  will  providing  that  after  his  death  it 
should  go  to  his  lawful  issue  and  their 
heirs  forever,  if  any,  and  if  he  should  die 
without  leaving  any  children  born  in  wed- 
lock, then  to  another  son  and  his  heir,  took 
but  an  estate  for  life,  the  word  ''issue"  be- 


ing used  in  the  sense  of  "children,"  Jfssel, 
M.  R.,  said  upon  this  point:  'The  word 
'children'  has,  both  in  law  and  eommon  par- 
lance, only  one  meaning,  though  yoa  may  by 
a  context  show  it  is  improperly  used;  that 
it  is  written  by  mistake  for  descendants  oi 
something '  else.  But  the  word  'issue'  bai 
two  meanings.     It  may  mean  'defleendaoti' 


testator  gave  certain  property  in  trust  to 
his  son  for  life,  with  power  of  appointment 
"among  his  children  in  such  manner  as  he 
might  think  proper,"  and  in  default  of  ap- 
pointment, "to  the  use  of  his  issue,  if  any, 
and  for  want  of  issue,  then  to  the  use  of  my 
surviving  children  and  their  lawful  issue, 
as  by  the  law  of  Pennsylvania  the  estates 
of  persons  dying  intestate  are  disposed  of," 
with  a  discretion  to  sell  if  the  property 
could  not  be  equally  divided.  It  was  held 
that  the  word  "issue"  was  not  used  as  a 
word  of  limitation. 

Where  a  testator  gave  legacies  to  his 
nieces,  with  power  to  his  executors  to  settle 
them  upon  tlie  nieces  for  life,  and  at  their 
deaths  for  the  benefit  of  their  issues,  and 
also  gave  them  the  residue  of  his  estate, 
with  like  power  to  settle  it  on  his  nieces  for 
the  benefit  of  "their  respective  children"  as 
provided  with  respect  to  the  legacies,  it 
was  held  that  the  word  ''issues"  was  use  in 
the  sense  of  "children."  Baker  v.  Bayldon, 
31  Beav.  209. 

In  a  devise  of  property  in  equal  propor- 
tions to  testatrix's  brothers  and  sisters 
named,  the  will  providing  that  if  any  of 
them  should  die  without  leaving  issue,  that 
such  share  or  shares  should  go  to  the  surviv- 
ors or  survivor  of  them,  but  that,  if  leav- 
ing issue,  such  share  to  go  to  their  children, 
the  word  "issue"  was  held  to  have  been  used 
in  the  sense  of  "children."  Benn  v.  Dixon, 
16  Sim..21. 

Where  the  testator  gave  certain  property 
to  trustees,  to  invest  and  pay  the  income  to 
each  of  his  four  sisters  for  life,  and  upon 
the  death  of  any  of  them  without  leaving 
issue,  to  divide  her  share  among  his  sur- 
viving sisters  and  the  issue  of  any  who 
might  then  be  dead,  in  equal  shares,  such 
issue  to  take  only  their  respective  parent's 
share,  and  upon  the  death  of  any  of  his 
sisters,  leaving  issue,  then  in  trust  to  call 
in  the  share  of  her  or  them  so  dying  leav- 
ing issue,  and  pay  the  same  to  such  re- 
spective issue,  if  more  than  one  child,  equal- 
ly, it  was  held  that  the  word  "issue"  was 
used  in  the  sense  of  "children."  Sir  R. 
Malins,  V.  C,  said:  "It  is  not  questioned 
that,  as  a  general  rule,  where  there  is  a 
gift  for  life,  with  remainder  to  the  issue  of 
the  tenant  for  life,  the  word  'issue'  will  com- 
prehend issue  to  the  remotest  generation, 
unless  there  be  something  to  restrict  or 
qualify  the  words  of  the  gift.  But  in  this 
case  the  testator  has  interpreted  his  own 
language,  and  shown  that  by  'issue'  lie 
means  'children,'  or  issue  only  of  the  first 
peneration,  for  he  says  the  share  is  to  co  to 
29L.R.A.(N.S.)  ^         ' 


the  'issue,  if  more  than  one  child.'"  Bry- 
den  V.  Willett,  L.  R.  7  Eq.  472. 

Under  a  devise  to  testator's  sister  for  life, 
remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  issue  of  the 
first  and  every  other  son  of  the  sister  in  till 
male,  and  for  want  of  such  issue,  remainder 
to  the  issue  female  of  the  sister,  and  to  the 
heirs  of  their  bodies,  with  power  to  the 
sister  to  charge  £1,000  as  portions  for 
younger  children,  with  remainder  over,  vu 
held  to  give  the  sister  an  estate  for  life, 
with  remainder  to  her  first  and  other  soni 
in  tail  male.  Hamilton  v.  West,  10  Jr.  £q. 
Rep.  75. 

Where  a  testator  gave  a  certain  portioo 
of  his.  real  and  personal  property  npoo 
trust,  to  pay  the  income  equally  amongit 
all  his  children  who  should  be  living  wbea 
his  youngest  child  attained  the  age  of  twen- 
ty-one years,  for  their  respective  lives,  and 
after  the  death  of  any  of  them,  upon  trust 
as  to  an  equal  portion  of  the  property  pro- 

Sortionate  to  the  number  of  children  then 
ving,  for  the  use  of  the  issue  of  such  child 
or  children  so  dying,  absolutely,  forever,  it 
was  held  that  the  word  "issue"  was  used  in 
the  sense  of  "children."  IfGregor  t. 
M'Gregor,  1  De  G.  F.  A  J.  63. 

>  A  devise  of  freehold  and  eopyhold  lands 
to  trustees  for  the  use  of  testator's  daughter 
for  life,  and  after  her  death  to  the  use  d 
the  issue  of  her  body,  lawfully  begotten,  and 
in  default  of  issue,  or  in  case  none  of  inch 
issue  live  and  attain  the  ags  of  twenty-one 
years,  then  over,  waa  held  to  create  an  es- 
tate for  life  only  in  the  daughter.  Merest 
V.  James,  1  Brod.  &  B.  484. 

In  Montgomery  ▼.  Montgomery,  3  Jomi 
&  L.  47,  there  was  a  devise  of  lands  to  te^ 
tator's  son  W.,  to  hold  the  same  with  tKe 
rents,  issues,  and  profits  thereof  to  the  Mid 
W.  and  his  heirs  and  assigns  during  hii 
life,  and  no  longer,  unless  it  should  so  hap- 
pen that  the  son  should  survive  his  wife, 
then  living,  and  marry  a  second  wife,  by 
whom  he  should  have  lawful  issue  living  it 
the  time  of  his  death;  and  in  that  ease,  tes- 
tator devised  the  lands  upon  the  death  of 
his  son  to  such  issue  male,  share  and  share 
alike,  and  for  want  of  issue  male,  to  the  is 
sue  female  of  such  second  marriage,  shire 
and  share  alike,  and  in  case  the  son  shouM 
die  without  leaving  any  such  issue  of  a 
second  marriage,  then  over.  It  was  held 
that  the  son  took  an  estate  for  life  only. 

Where  a  limitation  over  after  a  life  rt- 
tate  was  in  effect  that  "in  case  of  any  law- 
ful issue  by  him,"  the  life  tenant,  the  pro^ 
erty  should  descend  to  his  child  or  children, 
for  their  us^  a»d  benefit,  to  be  used  or  dil- 
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•ad  it  may  mean  'children/  the  common 
use  of  the  word  in  ordinary  parlance  being 
'children/  though  in  legal  parlance  its 
proper  meaning  is  'descendants.'  You  re- 
quire a  context  of  a  different  character  to 
show  that  the  testator  has  made  a  mistake 
in  writing  one  word  for  another  from  what 
you  do  when  you  wish  to  ascertain  which 
of  two  meanings  that  the  word  properly 


bears  is  to  be  affixed  to  it.  Looking  at  it  in 
this  way,  it  appears  to  me  that  in  this  case 
we  must  read  'issue'  as  meaning  'children/ 
and  'children'  as  meaning  'children/  and  in 
no  other  sense."*  The  word  "issue/*  how- 
ever, has  been  frequently  held  to  be  a  word 
of  limitation,  although  used  in  connection 
with  qualifying  words,*  it  appearing  to  the 


posed  of  as  they  might  deem  proper,  but  in 
event  of  no  lawful  issue,  that  the  property 
should  be  equally  divided  among  the  testa- 
tor's relatives  named  in  the  will,  it  was 
held  that  the  words  "lawful  issue  by  him" 
were  used  in  the  sense  of  "children,"  and 
that  the  children  of  the  life  tenant  took  as 
purchasers.  The  court  said  that  the  fact 
that  the  children  were  to  have  the  property 
for  their  use  and  benefit,  to  be  disposed  of 
as  they  might  think  fit,  negatived  the  idea 
of  the  creation  of  an  estate  tail  by  inherit- 
ance, and  that  the  testator  did  not  intend  to 
create  such  an  estate  was  manifest  b^  the 
fact  that  in  event  a  son  left  no  lawful  issue, 
he  gave  the  property  to  his  relatives  special- 
Iv  named,  never  contemplating  that  anyone 
should  take  his  property  as  heir  or  heirs 
by  operation  of  the  law,  but,  on  the  con- 
trary, specifying  in  his  will  who  should 
take  it    O'Byrne  v.  Feeley,  61  Ga.  77. 

In  Craig  v.  Warner,  6  Mackey,  460,  60 
Am.  Rep.  381,  where  the  devise  was  to  the 
testators  sister  and  her  son  as  joint  ten- 
ants during  their  lives,  and  the  life  of  a 
survivor  of  them,  and  in  case  the  son  should 
marr^  and  die  leaving  lawful  issue  of  such 
marriage,  or,  if  not  leaving  such  lawful  is- 
sue, then  leaving  the  lawful  descendants  of 
such  children,  and  if  such  lawful  issue,  or 
if  not  such  lawful  issue,  then  if  their  lawful 
children  shall  be  in  being  at  the  death  of 
the  survivor  of  said  sister  and  son,  then  the 
premises  to  go  in  fee  simple  to  such  issue 
and  children,  according  as  the  one  or  other 
should  be  the  persons  in  beine  at  the  time  of 
the  death  of  such  survivor;  out  if  the  said 
son  should  die  without  having  been  married, 
and  without  leaving  either  such  lawful  is- 
sue or  the  children  of  such  lawful  issue  sur- 
viving him,  then  the  premises  to  go  to  the 
testator's  right  heirs, — it  was  held  that  by 
the  issue  of  the  marriage  of  the  son,  the  im- 
mediate issue  or  children  were  to  be  under- 
stood, and  that  by  the  descendants  or  chil- 
dren of  such  issue,  the  testator  equally 
meant  to  designate  particular  persons,  and 
not  a  line  of  inheritors,  and  therefore  the 
rule  in  Shelley's  Case  did  not  apply. 

In  Craig  v.  Rowland,  10  A  pp.  D.  C.  402, 
this  devise  was  conceded  not  to  be  within 
the  rule  in  Shelley's  Case. 

Where,  after  a  life  estate  was  given  to  a 
testator's  widow,  and  the  remainder  was 
limited  to  the  issue  of  her  body  by  the  tes- 
tator begotten,  the  subsequent  words,  "pro- 
vided also  that  such  issue  live  to  lawful 
age,"were  held  to  take  the  devise  out  of 
the  rule  in  Shelley's  Case.  Helm  v.  Friable, 
59  Ind.  626. 
29L.R.A.(N.S.) 


4  Morgan  v.  Thomas,  L.  R.  0  Q.  B.  Div. 
643. 

After  a  devise  of  property  for  life  to  the 
testator's  children,  the  will  provided  that  if 
any  of  them  should  die  without  issue,  the 
"properties  herein  willed  to  them,  or  either 
of  them,  or  any  part  of  them,  shall  revert 
equally  to  the  Ipgal  heirs  of  the  other  chil- 
dren," it  beinff  the  will  of  the  testator  that 
the  title  should  rest  and  abide  in  the  hands 
of  the  legal  heirs  of  his  lawful  heirs.  It  was 
held  that  this  langua|fe  did  not  bring  the 
will  within  the  rule  m  Shelley's  Case,  as 
it  was  evident  that  the  testator  used  the 
words  "heirs,"  "issue,"  and  '^children,"  in- 
terchangeably or  synonymously  in  the  sense 
of  "children."  Stisser  v.  Stisser,  235  111. 
207,  85  N.  E.  240. 

In  Taylor  v.  Taylor,  63  Pa,  481,  3  Am. 
Rep.  565,  the  testator  gave  his  wife  and 
daughter,  or,  in  the  case  of  the  death  of  one 
of  them,  to  the  survivor,  all  his  real  estate 
during  their  natural  lives,  and  in  case  his 
daughter  should  die  leaving  lawful  issue,  he 
provided  that  his  real  estate  was  to  descend 
to  such  lawful  issue,  their  heirs  and  as- 
signs forever,  and  immediately  added  these 
words:  "And  further,  it  is  my  will  that  in 
case  my  daughter  shall  depart  this  life  be- 
fore her  mother,  leaving  lawful  issue,  then 
such  issue  shall  enjoy  and  inherit  their 
mother's  right  from  the  time  of  her  death." 
It  was  held  that  no  declaration  could  well 
be  more  express  to  show  that  by  "issue" 
testator  meant  "children,"  since  they  were 
to  inherit  and  enjoy  "their  mother's  right" 
from  the  time  of  her  death,  and  consequent- 
ly the  first  taker  was  held  to  have  only  a 
life  estate. 

B  Where  a  testatrix  bequeathed  personal 
property  to  a  woman  for  life,  and  after  her 
death  to  her  lawful  issue,  if  any,  but,  in  de- 
fault of  issue,  over,  it  was  held  that  the  is- 
sue did  not  take  as  purchasers.  Moore  v. 
Paul,  7  Rich.  Eq.  362.  The  court  said  there 
was  nothine  in  the  terms  of  the  direct  gift 
which  could  restrict  the  word  "issue"  so  as 
to  make  it  mean  issue  living  at  the  death 
of  the  immediate  legatee. 

And  a  devise  of  lands  in  trust  for  testa- 
tor's son  and  his  assigns,  for  the  term  of 
his  natural  life,  and  his  issue  male,  in  suc- 
cession, so  that  every  such  son  may  take  an 
estate  for  life,  with  remainder  to  his  first 
and  every  subsequent  son,  successively,  ac- 
cording to  seniority,  in  tail  male,  was  held 
to  give  him  an  estate  tail,  under  the  rule 
in  Shelley's  Case.  Re  Keane  [1903]  1  Ir. 
Ch.  215. 

By  a' devise  of  lands  to  testator '0  daugh- 
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court    that    the    life    tenant's    heirs    were 
meant.* 

It  has  been  said  that  while  issue  may  be 
used  as  a  word  of  limitation,  it  may  also  be 
used  as  a  word  of  purchase;  and  in  a  will 
such  construction  should  be  given  as  will 
best  effectuate  the  intention  of  the  testator. 
His  intention  may  be  collected  from  the  con- 
tingency on  the  occurrence  of  which  a  devise 
to  one  and  his  issue  is  limited  over  to  an- 
other.   If  the  limitation  over  is  made  to  de- 


pend on  the  event  of  the  first  taker  dying 
without  leaving  issue  living  at  the  time  of 
his  death,  it  is  plain  that  the  testator  does 
not  use  the  word  in  the  sense  which  oompre- 
hends  an  indefinite  lineal  succession  of  heirs 
of  the  body,  but  the  individuals  then  liTing, 
who  answer  the  description  of  issue;  that  is. 
children  and  their  descendants;  so  it  vas 
held  that  where  land  was  devised  to  tes- 
tator's daughter  for  life,  the  will  proridjug 
that  it  should  then  descend  to  her  issoe. 


ter  for  life,  and  to  her  lawfully  begotten  is- 
sue, the  will  providing  that,  in  the  event  of 
her  leaving  no  issue,  the  property  should  go 
to  another,  if  living  at  the  daughter's  death, 
and  if  not,  to  the  second  devisee's  eldest  son, 
lawfully  begotten,  with  other  remainders, 
followed  by  a  provision  that  in  the  event  of 
the  daughter  not  leaving  lawful  issue,  she 
might  charge  the  property  by  will  or  deed  to 
the  amount  of  £3,000  if  she  should  think  fit, 
it  was  held  that  the  daughter  took  an  estate 
tail.  The  fact  that  an  express  estate  for 
life  was  given  to  her,  and  that  her  issue 
could  take  the  fee,  and  the  fact  that  an  ex- 

{)ress  power  was  given  her  to  charge  the 
ands  in  a  particular  event,  and  the  fact 
that  the  devise  over  was  not  upon  a  general 
failure  of  issue,  being  considered  not  suf- 
ficient to  show  that  the  word  ''issue"  was 
not  used  in  its  technical  sense.  Sandes  v. 
Cooke,  Ir.  L.  R.  21  Eq.  445. 

In  Sparrow  v.  Shaw,  3  Bro.  P.  C.  120,  un- 
der a  devise  of  property  in  trust  for  testa- 
tor's two  sisters,  equally  betwixt  them  dur- 
ing their  natural  lives,  without  committing 
any  manner  of  waste,  the  will  providing 
that,  for  the  purpose  of  raising  a  specified 
sum  of  money,  coal  might  .be  taken  from 
the  premises,  and  then  providing  that  if 
either  of  the  sisters  should  happen  to  die 
leaving  issue  or  issues  of  her  or  their  bodies, 
lawfully  begotten,  or  to  be  begotten,  the 
mother's  share  of  the  property  was  to  be 
held  in  trust  for  such  issue  or  issues,  or  else 
in  trust  for  the  survivor  or  survivors  of 
them,  or  their  respective  issue  or  issues, 
and  that  if  it  should  happen  that  both  of  the 
sisters  should  die  without  issue,  as  afore- 
said, and  their  issue  or  issues  die  without 
issue  or  issues,  lawfully  to  be  begotten,  then 
it  was  held  that  the  sisters  took  an  estate 
tail,  the  word  "issue"  being  used  as  a  word 
of  limitation.  See  also  same  will  in  Shaw 
V.  Way,  8  Mod.  253. 

And  bv  a  devise  of  estates  to  three  sons 
during  tneir  lives,  and  after  their  deaths, 
leaving  issue  male,  to  such  issue  male  ac- 
cording to  the  priority  of  birth  and  seniority 
of  age,  but  in  case  of  the  decease  of  the 
three  sons  without  issue,  o|,  there  being 
such,  that  such  male  issue  should  die  before 
attaining  twenty-one,  then  as  to  them  or  any 
son  so  dying,  for  the  survivors  and  another 
son  named  in  tail,  it  was  held  that  the  word 
"issue"  must  be  understood  as  a  word  of 
limitation,  and  that  the  three  sons  conse 
quently  took  estates  tail  in  their  respective 
shares.  Warren  v.  Travers,  Ir.  Rep.  2  Kq. 
455.  The  court  said  that  it  may  be  con- 
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aidered  as  settled  that  when  there  is  a  gift 
to  one  for  life,  with  remainder  to  his  issue, 
in  such  language  as  of  itself  will  carry  iHe 
inheritance  to  the  issue,  accompanied  bj  di- 
rections which  are  incompatible  with  an 
estate  tail  in  the  ancestor,  such  as  a  distri- 
bution in  shares  among  the  issue,  then  tbe 
issue  take  as  purchasers,  according  to  tbe 
doctrine  established  by  I^ees  t.  Moslej,  1 
Younge  &  C.  Exch.  500,  25  Eng.  Rul.  Caa. 
643,  and  followed  in  Bradley  v.  Cartwrighl. 
L.  R.  2  C.  P.  511,  25  Eng.  RuL  Cas.  661; 
but  when  the  devise  is  in  language  which 
would  not  carry  the  fee  to  the  issue,  then, 
notwithstanding  superadded  words  of  distri- 
bution, or  the  like,  the  ancestor  takes  aa 
estate  tail,  according  to  Roddy  ?.  Fitzgerall. 
6  H.  L.  Cas.  823,  and  this,  even  though  th. 
gift  over  is  on  failure  of  issue,  special  y 
mentioned  to  be  "at  the  time  of  his  death.' 
as  was  held  in  Doe  ex  dem.  Cannon  t.  Rq- 
castle,  8  C.  B.  876. 

•  Where  the  testator  gave  his  son  Her.rr 
a  life  estate,  with  remainder  to  the  elJe^t 
son  of  Henry  for  life,  and  in  default  of  snei 
issue  on  the  part  of  Henry,  to  William,  w 
other  son  of  the  testator,*  for  life,  etc,  and 
the  will  then  provided:  "But  if  my  UA 
natural  son  Henry  shall  hsre  a  son,  » 
aforesaid,  and  such  son  should  die  witho'Jt 
issue  male,  it  is  my  intention  that  if  the 
said  Henry  should  hfive  a  second  son,  rr 
any  heir  male  of  his  body,  lawfully  be 
gotten,  that  such  son  or  heir  male  sboaM 
have  the  aforesaid  property,  to  him  and  hi* 
eldest  heir  male  forever,"  it  was  held  thst 
the  general  intent  was  manifest  that  all  tin 
heirs  male  of  the  body  of  Henry  should  t-: 
entitled  before  the  devise  over  to  Williiw 
would  take  effect,  and  that  this  intent  cou'i 
not  be  gratified  without  vesting  in  Henr} 
an  estate  tail  male;  the  particular  intent  t 
be  found  in  the  words  which  gave  a  life  e* 
tate  to  Henry  could  not  control  the  marJ 
fest  general  intent  of  the  testator;  to  ?>i* 
to  them  such  effect  would  be  to  repeal  or 
disregard  the  established  rules  of  interpir^ 
tation.     Simpers  v.  Simpers,  15  Md.  160. 

A  devise  to  a  woman  for  life,  and  u?'" 
her  death  to  her  lawful  issue,  should  tsf 
leave  any,  with  remainder  over,  was  lo - 
to  vest  an  estate  tail  in  the  devisee,  th^r^ 
being  nothing  to  contradict  unequivnc.  "5 
the  presumed  intention  that  the  deviw  ">'•■ 
should  not  take  effect  until  the  whole  I'f 
of  issue  was  extinct,  Kleppner  v.  Laverty, 
70  Pa.  70. 

In  a  devise  of  lands  to  testator's  son  'i"" 
life,  and  at  his  death  to  the  lawful  is^oe 
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ind  that  if  she  should  die  without  any  liv- 
ing issue,  to  return  to  the  testator's  living 
heirSi  the  daughter  took  an  estate  for  life, 
with  remainder  to  her  issue  in  fee.7  Words 
importing  a  definite  time  of  distribution 
generally  among  the  life  tenant's  issue  are 
held  to  show  that  the  testator  used  the  word 
'issue"  as  a  word  of  purchase.^ 

But  under  a  devise  to  a  woman  for  life, 
and  then  to  descend  to  her  issue,  the  life 
estate  and  remainder  are  merged  in  an  es- 
tate of  inheritance  in  the  first  taker  by 
the  rule  in  Shelley's  Case.9  It  was  held, 
however,  that  the  use  of  the  word  'inherit" 
in  a  devise  of  property  to  testator's  niece 
for  life,  the  will  then  providing  that  it 
should  be  inherited  by  the  surviving  issue  of 
the  niece,  share  and  share  alike,  did  not  in- 
dicate an  intention  on  his  part  to  use  the 


word  "issue"  as  equivalent  to  "heirs  of  the 
body."lo 

Where  an  estate  was  devised  to  testator's 
two  daughters  equally,  to  be  divided  between 
them,  one  moiety  to  go  to  one  and  her 
heirs,  and  the  remaining  moiety  to  the  other 
for  life,  and  after  her  death  to  the  issue 
of  her  body,  and  her  heirs  forever,  it  ap- 
pearing that  she  had  a  child  hving  at  the 
time  of  the  devise,  it  was  held  that  the 
second  daughter  took  only  an  estate  for  life, 
with  remainders  to  her  children  as  pur- 
chasers.ll  Where  there  was  a  devise  to 
testator's  nephew  G.,  to  hold  unto  him,  the 
said  G.,  for  and  during  the  term  of  his 
natural  life,  and  after  his  death  to  the  use 
of  the  issue  male  of  his  body,  lawfully  to  be 
begotten,  and  the  heirs  male  of  the  body  of 
such  issue  male,  and  for  want  of  such  issue 


of  his  body,  and  if  he  should  die  without 
lawful  issue  living  at  the  time  of  his  death, 
then  over,  it  was  held  that  the  words, 
''to  the  lawful  issue  of  his  body,"  enlarged 
the  estate  of  the  son  to  a  fee  conditional. 
Whitworth  v.  Stuckey,  1  Rich.  Eq.  404. 

nVilliams  v.  Caston,  1  Strobh.  L.  130. 

*The  rule  in  Shelley's  Case  does  not  ap- 
ply where  an  estate  for  life  only  is  given  to 
I  woman  with  remainder  to  her  issue  who 
might  be  living  at  the  time  of  her  death,  the 
term  *'issue"  in  such  a  devise  being  a  word 
of  purchase.  Cushney  v.  Henry,  4  Paige, 
»5. 

In  Kern's  Estate,  6  Pa.  Blst.  R.  264, 
vhere  the  limitation  after  the  life  estate 
was  to  such  issue  of  the  life  tenant  as 
"he  may  leave  surviving  him,"  it  was  held 
that  the  word  "issue"  was  used  as  a  word  of 
purchase. 

Where  the  limitation  was  to  the  issue  of 
lie  body  of  the  life  tenant  "who  may  be  then 
living,"  it  was  held  that  the  latter  words 
negatived  any  intent  that  the  issue  should 
take  in  indefinite  succession,  but,  on  the  con- 
trary, indicated  an  intent  that  certain  is- 
sue not  susceptible  of  designation  by  name, 
ind  therefore  described  as  a  class,  should 
take  as  purchasers.  Gadsden  v.  Desportes, 
39  S.  C.  131,  17  S.  E.  706. 

In  Fairfield  v.  Bushell,  32  Beav.  168,  the 
word  "issue"  was  held  to  have  been  used  in 
the  sense  of  "children"  in  a  devise  to  a 
»oman  for  life,  and  after  her  death  to  her 
tftwful  issue  then  living,  and  the  children 
>f  such  of  them  as  should  be  then  dead,  in 
^ual  shares,  the  children  of  such  issue  to 
lake  their  parents'  share. 

Where  there  was  a  devise  to  A  for  life, 
LQd  if  he  die  without  issue  living  at  his 
ieath,  then  to  B  in  fee,  but  if  A  should  have 
ssue  living  at  his  death,  then  the  fee  to 
emain  to  his  right  heirs  forever,  it  was 
*cld  that  A  was  but  a  tenant  for  life.  PI  un- 
set V.  Holmes,  1  Lev.  11. 

In  Parkhurst  v.  Harrower,  142  Pa.  432, 
|4  Am.  St.  Rep.  607,  21  Atl.  826,  the  word 
'issue"  was  held  to  have  been  used  as  a  word 
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of  purchase;  that  is,  in  the  sense  of  "children 
and  grandchildren,"  in  a  devise  to  the  ances- 
tor for  life,  remainder  to  his  issue  in  fee 
simple,  if  there  were  any  at  his  death,  the 
issue  of  any  deceased  child  to  take  the  same 
share  and  estate  as  his  parents  would  have 
been  entitled  to  if  living  at  the  time  of  the 
ancestor's  death,  but,  on  failure  of  issue  of 
the  ancestor,  or  his  deceased  child  or  chil- 
dren at  the  time  of  his  death,  the  property 
to  vest  in  the  heirs  of  the  testator  in  fee 
simple,  etc. 

in  a  devise  to  a  grandson  of  the  testator's 
interest  in  certain  property  for  life,  and 
after  his  death  to  his  issue,  should  he  die 
leaving  issue  surviving  him,  and  In  case  of 
his  death  without  issue,  then  over,  it  was 
held  that  the  grandson  took  only  a  life 
estate.  Nes  v.  Ramsay,  155  Pa.  628,  26  Atl. 
770. 

In  Hadwen  v.  Hadwen,  23  Beav.  661,  a 
testator  having  empowered  his  trustees  to 
purchase  freeholds  for  the  use  of  his  son 
for  life,  the  property  then  to  be  divided 
among  his  issue,  if  any,  it  was  held  that 
the  son  took  an  estate  for  life  only. 

But  in  a  devise  to  testatrix's  daughters 
for  their  natural  lives,  and  after  their 
deaths,  then  to  their  lawful  issue,  and  the 
heirs  and  assigns  of  such  issue,  it  was  held 
that  the  word  "such,"  as  used,  was  not  suf- 
ficient to  show  that  by  issue  the  testatrix 
meant  "children,"  so  as  to  take  the  case  out 
of  the  operation  of  the  rule,  and  prevent  a 
fee  tail  converted  into  a  fee  simple  by  stat- 
ute from  vesting  in  the  daughters.  Carroll 
V.  Burns,  108  Pa.  386. 

9  Williams  v.  Caston,  1  Strobh.  L.  130. 
Likewise,   under   a  devise  of  a  farm   to 

Sfrandchildren,  to  descend  to  their  issue  at 
their  death,  it  was  held  that  the  word  "is- 
sue" meant  "heirs  of  the  body,"  and  that 
an  estate  tail  was  created  in  the  grand- 
children, enlarged  by  statute  to  a  fee.  Stay- 
man  V.  Paxson,  221  Pa.  446,  70  Atl.  803. 

10  Hill  V.  Giles,  201  Pa.  215,  60  Atl.  758. 
"Doe  ex  dem.  Cooper  v.  Collis,  4  T.  R. 
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male,  over,  the  fact  that  the  word  'iieirs" 
in  the  will  had  been  scratched  out  and  the 
word  "issue"  substituted  was  held  not  to 
show  that  the  word  "issue"  was  used  as  a 
word  of  purchase,  u 

S.  Qualifyino  words  in  habendum. 

It  has  been  held  that  in  a  devise  to  a  son 
for  life,  and  to  the  children  of  his  body 
lawfully  begotten,  after  his  death,  to  hold 
unto  the  said  son  "for  and  during  his 
natural  life,  and  after  his  decease  to  the 
heirs  of  his  body  lawfully  begotten,  and  to 
their  heirs  and  assigns  forever,"  it  must 
be  considered  that  the  words  in  the  haben- 
dum clause  were  used  by  him  to  designate 
the  persons  named  in  the  preceding  clause, 
and  that  a  life  estate  was  given  to  the  first 
taker,  with  a  remainder  to  his  children  after 
his  death.  U  But  in  a  devise  to  a  woman 
for  life,  then  to  descend  to  her  heirs,  chil- 
dren of  her  husband,  after  her  death,  the 
subsequent  words  in  the  habendum  clause, 
^'to  have  and  to  hold  to  them  .  .  .  and 
their  heirs  forever,"  were  held  not  to  quali- 
fy the  estate  given  to  the  life  tenant.  M 

6,  Direct  conveyance  to  heira. 

A  conveyance  of  property  to  the  heirs  of 
the  body  of  a  woman,  she  to  have  the  use 
and  benefit  thereof  during  her  life,  but  not 
to  dispose  thereof,  has  been  held  a  gift 
of  the  property  to  the  children  of 
the  life  tenant  living  at  the  death  of  the 
testator,  as  purchasers,  the  testator's  inten- 
tion being  held  to  have  been  to  vest  the 


immediate  estate  in  the  heirs  of  the  body 
of  the  life  tenant.U  But  a  devise  to  testa- 
tor's son  in  trust  for  his  heirs,  the  son  to 
have  the  income  arising  from  the  property 
for  his  support  and  maintenance,  and  the 
support  and  education  of  his  heirs  until 
they  should  reach  the  age  of  twenty-one 
years,  was  held  to  give  the  son  the  fee.^ 

XV.  Limitations  over, 

a.  Effect  in  general. 

Limitations  over,  on  failure  of  hdrs  or 
issue,  are  often  of  considerable  importanee 
in  determining  the  intention  of  a  grantor  or 
devisor,  and  these  limitations  over  may  have 
the  effect  of.  creating  either  an  estate  in 
remainder  to  the  heirs  or  issue  of  the  life 
tenant,  or  they  may  tend  to  explain  tie 
meaning  of  the  words  "heirs"  or  "issue"  in 
the  direct  devise  of  a  remainder  after  a  life 
estate.  For  example,  in  a  grant  of  land  to 
A  for  life,  remainder  to  B  on  failure  of 
heirs  of  A,  there  is  no  express  limitation  of 
a  remainder  to  the  heirs  of  A,  but,  as  the 
estate  is  not  to  go  over  until  failure  of  A''» 
heirs,  the  natural  inference  is  that  the 
remainder  is  first  to  go  to  A's  heirs,  if 
there  are  any;  hence  the  limitation  1$ 
equivalent  to  a  limitation  to  A  for  life, 
remainder  to  his  heirs,  remainder  to  B. 
This  would  give  A  an  estate  in  fee,  under  the 
rule  in  Shelley's  Case.  Therefore,  since  the 
remainder  is  given  by  implication  by  reason 
of  the  limitation  to  B  on  failure  of  the  heirs 
of  A,  it  is  said  that  A  obtains  a  fee  simple 
by   implication,   under  the  rule.^?     if  the 


IS  Roe  ex  dem.  Dodson  v.  Grew,  Wilmot's 
Notes   272. 

IS  Rogers  v.  Rogers,  3  Wend.  503,  20  Am. 
Dec.  716. 

14  Hodges  V.  Fleetwood,  102  N.  C.  122,  9 
S.  E.  640. 

"Roberts  v.  Ogbourne,  37  Ala,  174.  The 
court  said  the  attempt  to  bring  this  case 
within  the  rule  in  Shelley's  Case — errone- 
ously so  called  when  applied  to  personal- 
ty— could  not  succeed  without  transposing 
and  omitting  words  found  In  the  will,  and 
adding  others  not  used  by  the  testator.  The 
proposition  is  that  the  clause  as  it  stands 
IS  the  same  in  effect  as  if  it  read,  "to  Sarah 
Bledsoe  during  her  lifetime  one  part,  but 
not  to  sell  or  dispose  thereof,  and  after  her 
death  to  the  heirs  of  her  body." 

18  Barcus's  Petition,  3  Pa.  Dist.  R.  324. 

nin  Burton  v.  Black,  30  Ga.  639,  it  is 
said  that,  "the  question  whether  or  not  an 
estate  tail  is  created  is  always  resolvable 
into  two  others,  of  which  one  is,  What  per- 
sons are  intended  to  take  the  property?  and 
the  other  is.  Do  these  persons  constitute  a 
class  having  succession  from  generation  to 
generation,  down  to  the  end  of  the  blood? 
The  cases  which  have  caused  such  difficulty 
and  conflict  of  decisions,  are  those  where 
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the  persons  intended  to  take  the  property 
are  to  be  ascertained,  not  by  designation  in 
the  conveyance,  but  by  inference.     This  in- 
ference is  generally  associated  with  a  limita- 
tion  over,   the   inference  itself  being  that 
those  are  intended  to  take  the  property  who 
are  designated  to  prevent  its  going  ov^.  The 
inference  is  a  sound  one,  only  when  care- 
fully applied  and  put  under  certain  restric- 
tions.    There  should  be  great  care  in  adher- 
ing strictly  to  the  description  of  the  persons 
who  are  to  prevent  the  property  from  going 
over;  for  whatever  persons  these  may  be, 
the  only  just  inference  is  that  those  wme 
persons,  by  the  same  description,  are  in- 
tended to  take.    If  property  is  given  to  A 
for  life,  and  if  he  snail  die  without  isne, 
then  over  to  B,  the  issue  of  A  are  the  pa- 
sons  whose  existence  is  to  prevent  the  prop- 
erty from  going  over  to  B,  and  the  just  in- 
ference is  that  the  'issue,'  without  further 
description,  are  intended  to  take  it    This, 
therefore,  is  equivalent  to  a  gift  to  A  for 
life,  remainder  to  his  issue,  if  any,  and  if 
none,  then  over  to  Bt  or,  under  thie  rule  in 
Shelley's  Case,  a  gift  to  A  and  his  issne, 
which   is  an  express  entail,  issue  being  a 
class  which  has  succession  from  generation 
'  to  generation,  till  the  lineal  blood  is  ex- 


NOTE  ON  THE  RULE  IN  SHELLEY'S  CASE. 


nil 


limitation  to  B  had  been  on  failure  of  the 
lieirs  of  the  body  of  A,  this  would  have  given 
A  an  estate  tail  by  implication.  The  maker 
of  a  deed  or  will  may  limit  the  remainder 
over  in  various  ways.  He  may,  for  instance, 
grant  real  estate  to  A  for  life,  and  provide 
that,  on  failure  of  the  heirs  of  A  the  prop- 
erty shall  go  to  B;  or  the '  limitation  to  B 
may  be  on  failure  of  the  heirs  of  the  body  of 
A  or  on  default  of  issue  of  A  or  on  default 
of  heirs  or  issue  of  A  living  at  A's  death, 
etc  Since  these  limitations  are  equivalent 
to  limitations  to  A  for  life,  remainder  to  his 
heirs  or  heirs  of  the  body  or  issue,  or  re- 
mainder to  the  heirs  of  A  or  issue  of  A 
liviDg  at  his  death,  the  question  in  such 
cases  always  is:  In  what  sense  were  the 
words  "heirs,"  'Tieirs  of  the  body,"  or 
"issue"  used  in  the  limitation  "on  failure 
of  heirs,"  etc?  This  is  a  question  of  inten- 
tion, and  is  to  be  determined  in  the  same 
manner  that  the  intention  would  be  deter- 
mined if  these  words  had  been  found  in  a 
direct  limitation  in  remainder  to  the  life 
tenant.  If  they  stand  alone, — ^that  is, 
if  they  are  not  explained  or  qualified  by 
other  words, — they  are  subject  to  the  same 
presumption  to  which  they  would  be  sub- 
ject if  standing  in  a  direct  limitation  in 
remainder;  and  these  presumptions,  may 
be  overcome  in  the  same  manner. 

If  there  is  a  limitation  to  A  for  life, 
remainder  to  the  heirs  of  his  body  living 
at  the  death  of  A,  remainder  to  B,  the 
question  would  be  whether  the  explanatory 
words  "living  at  his  death"  indicated  that 
he  wanted  only  the  heirs  living  at  his  death 
to  take,  rather  than  all  of  his  heirs  in  suc- 
cession from  generation  to  generation.  If 
the  limitation,  instead  of  being  to  A  for 
life,  remainder  to  the  heirs  of  his  body 
living  at  the  death  of  A,  remainder  to  B, 
had  been  to  A  for  life,  remainder  to  B  on 
default  of  heirs  of  the  body  of  A  "living  at 
his  death,"  precisely  the  same  question  as 
to  the  qualifying  effect  of  the  words  "living 
at  his  death"  would  arise  as  if  they  had 


appeared  in  a  direct  limitation  to  the  re- 
mainder. As  has  been  repeatedly  pointed 
out  in  this  note,  this  is  a  preliminary 
inquiry,  uninfluenced  by  the  rule  in  Shel- 
ley's Case,  the  question  being  simply  this: 
What  did  the  author  of  the  instrument  mean 
by  the  words  "heirs"  or  "heirs  of  the  body" 
or  "issue?"  Having  determined  that  he 
meant  the  whole  line  of  heirs  to  take  in  suc- 
cession from  generation  to  generation,  there 
is  nothing  left  to  do  but  to  apply  the  rule, 
and  give  A  an  estate  in  fee.  Having  come 
to  the  conclusion  that  he  meant  less  than 
that,  the  rule  has  no  application. 

Only  the  simplest  form  of  estates  by  im- 
plication has  been  mentioned,  that  is,  where 
there  are  no  intermediate  remainders  be- 
tween the  life  estate  and  the  limitation 
over;  but  if  there  is  a  limitation  of  a  re- 
mainder to  only  a  portion  of  the  heirs  of 
the  life  tenant,  followed  by  a  limitation 
over  on  failure  of  heirs  of  the  life  tenant, 
this  might  also  be  held  to  create  an  estate 
in  fee  by  implication.  It  has  been  held 
that  an  express  estate  for  life  cannot  be 
enlarged  by  implication,  IS  but  by  weight 
of  authority  it  may  be. 

Limitations  over  may  be  of  some  assist- 
ance also  in  the  discovery  of  the  sense  in 
which  certain  words  were  intended  to  be 
used  in  direct  limitations  in  remainder  after 
a  life  estate;  and  on  the  other  hand  they 
may  tend  to  confuse  the  meaning.  To  illus- 
trate, a  will  contains  a  devise  to  A  for  life, 
remainder  to  his  issue,  remainder  to  B  on 
failure  of  heirs  of  the  body  of  A.  The  ques- 
tion in  this  case  is:  In  what  sense  was  the 
ambiguous  word  "issue"  used  in  the  devise 
in  remainder  to  the  issue  of  A?  The  limi- 
tation over  "on  failure  of  the  heirs  of  the 
body"  of  A  helps  to  clear  this  up,  and  to 
show  that  the  word  "issue"  was  used  in 
the  sense  of  heirs  of  the  body.  But  sup- 
pose the  limitation  had  been  to  A  for  life, 
remainder  to  the  heirs  of  A,  remainder 
to  B  on  default  of  children  of  A.  It  is 
certain  that  if  the  limitation  had  stopped 


hausted.  Here,  'issue'  prevents  the  proper- 
ty from  going  over,  and  'issue'  by  the  same 
description,  no  more,  no  less,  are  inferred  to 
have  been  intended  to  take  it.  But  if  prop- 
erty is  given  to  A  for  life,  and  if  he  shall 
die  'without  issue  living  at  his  death'  then 
over  to  B,  the  issue  of  A  'living  at  his  death' 
are  the  persons  who  are  to  prevent  the  prop- 
erty from  going  over,  and  the  just  infer- 
ence is  that  only  such  issue  are  intended  to 
take  it  as  shall  be  living  at  A's  death. 
Here,  there  is  no  estate  tail,  for  'issue  living 
at  the  death  of  A'  cannot  embrace  persons 
in  future  generations." 

In  Roy  V.  Gamett,  2  Wash.  (Va.)  9,  it  is 
said  that  the  most  prevalent  rule  seems  to 
be  that  an  express  devise  for  life  is  not  to 
be  changed  into  an  estate  of  inheritance  by 
29L.£i.A(N.S.) 


implication,  unless  that  implication  be  a 
necessary  one  because  the  testator's  inten- 
tion to  be  collected  from  the  whole  will 
cannot  otherwise  be  effectuated. 

In  Benson  v.  Linthicum,  75  Md.  141,  23 
Atl.  133,  it  is  said  to  be  well  settled  that 
where  real  estate  is  devised  with  a  limita- 
tion over  upon  dying  without  heirs  of  the 
body  of  the  first  taker,  the  devisee  takes  an 
estate  tail,  even  though  such  limitation 
may  be  to  one  capable  of  being  an  heir  of 
the  devisee. 

!•  In  Ives  V.  Legge,  3  T.  R.  488,  note,  it  is 
said  that  when  an  estate  for  life  is  express- 
ly given,  no  greater  estate  shall  arise  by 
implication,  subsequent  words  of  conting- 
ency enlarging  the  estate  only  where  no 
express  estate  for  life  is  devised. 
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before  the  limitation  to  B,  that  is,  if  it  had 
been  to  A  for  life,  remainder  to  the  heirs 
of  A,  the  word  "heirs"  would  have  be^  a 
word  of  limitation.  But  here  there  is  a 
limitation  over  to  B  on  failure  of  children 
of  A,  and  thus  the  intention  of  the  author 
of  the  instrument  is  rendered  uncertain, 
for  the  question  at  once  arises:  Did  he 
intend  to  use  the  word  "heirs"  in  the  sense 
of  children? 

Under  this  subdivision  of  the  note,  limi- 
tations over  of  the  first  class  only  will  be 
considered,  that  is,  where  the  limitation 
over  follows  a  limitation  to  one  for  life, 
without  the  interposition  of  a  direct  limi- 
tation to  the  heirs  or  issue  of  the  life  tenant, 
as  where  A  grants  land  to  B  for  life,  re- 
mainder to  C  on  failure  of  heirs  of  B. 

h,  Aa  enlarging  estates  l>y  itnpUtMtion. 

If  an  estate  is  given  to  A,  and  if  he  dies 


without  issue  to  B,  that  is  the  same  as  if 
it  is  given  to  A,  remainder  to  his  issue, 
etc.,  and  that,  according  to  the  doctrine  in 
Shelley's  Case,  is  an  estate  tail,  for  the  two 
estates  unite.  ^9  So,  where  a  testator  lent 
a  tract  of  land  to  his  son  for  life  and  di- 
rected that  if  he  should  die  without  law- 
ful issue,  the  .land  be  given  to  testa- 
tor's grandson,  to  him  and  his  heirs  for- 
ever, but  expressed  the  desire  that,  should 
the  son  leave  lawful  issue,  he  might  dispose 
of  such  land  to  such  issue  as  he  thought  fit. 
It  was  held  that  the  son  took  an  estate  tail 
by  implication,  which  by  statute  was  en- 
larged to  an  estate  in  fee  simple,  the  pro- 
vision that  the  son  might  dispose  of  his  land 
to  his  issue  as  he  might  think  fit  not  show- 
ing an  intention  to  restrict  the  previous 
words  to  the  failure  of  issue  at  the  death  of 
the  first  taker,  so 

And  a  devise  to  one  for  life,  and  in  ease 
he  should  die  without  issue,  then  over,  was 


WLethieulier  v.  Tracy,  1  Ld.  Kenyon, 
66. 

A  gift  over  on  failure  of  issue  of  the  life 
tenant  gives  the  life  tenant  an  estate  tail. 
WoUen  V.  Andrewes,  2  Bing.  126. 

And  the  rule  is  not  prevented  from  oper- 
ating because  the  limitation  over  is  on  the 
event  of  the  first  taker's  dying  without 
living  issue.     Ibid. 

But  a  devise  in  trust  for  testator's  daugh- 
ter, and  then  over  in  case  she  should  die 
without  issue,  was  held  not  within  the  rule 
in  Shelley's  Case.  Goldsborough  ▼.  Mar- 
tin, 41  Md.  488. 

A  devise  to  a  woman  for  life,  and  then  to 
a  specified  devisee  in  case  she  died  with- 
out issue,  was  held  to  vest  an  estate  tail 
general  in  her,  under  the  rule  in  Shelley's 
Case.     Dickson  v.   Satterfield,  63  Md.   317. 

A  devise  in  trust  for  two  of  the  testator's 
daughters  named,  for  their  lives  for  their 
separate  use,  the  will  providing  that  if  both 
should  die  without  leaving  issue,  the  prop- 
erty should  go  over,  was  held  to  give  estates 
tail  to  the  daughter  by  implication,  with 
cross  remainders  in  tail.  Stanhouse  v.  Gas- 
kell,  17  Jur.  157. 

"A.  devised  certain  lands  to  his  eldest  son 
for  life,  without  impeachment  of  waste,  re- 
mainder to  J.  S.,  his  grandchild,  for  life, 
without  impeachment  of  waste,  with  a 
power  to  him  to  limit  a  jointure  of  the 
same  land  to  any  woman  he  should  marry 
for  her  life;  and  after  his  death  he  devised 
the  lands  to  the  first  son  of  J.  S.,  the 
grandchild,  in  tail,  and  so  to  the  sixth  son, 
and  then  devised  that  if  J.  S.,  the  grand- 
child, should  die  without  issue  male,  the 
land  should  remain  to  J.  B.,  and  the  ques- 
tion was  what  estate  J.  S.  took  bv  the  will ; 
and  it  was  certified  by  the  court  of  Common 
Pleas  that  he  took  an  estate  tail;  which 
was  decreed  accordingly."  Langley  v.  Bald- 
win, 1  Eq.  Cas.  Abr.  185,  pi.  29. 

A  deed  of  property  in  trust  for  the  use  of 
the  donor's  son  and  the  heirs  of  his  bodv 
during:  their  lives,  but  providing  that  should 
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the  son  die  leaving  no  issue,  the  property 
was  to  revert  to  the  grantor's  estate,  was 
held  to  convey  to  the  son  an  equitable  es- 
tate in  fee  simple,  the  intention  of  the  donor 
l)eing  to  create  an  estate  tail,  which  the 
statute  converted  into  an  absolute  fee.  Dur- 
ant  v.  Muller,  88  Ga.  251,  14  S.  E.  612. 

In  McCullough  v.  Johnetta  Coal  Co.  210 
Pa.  222,  69  Atl.  984,  a  testatrix  directed 
that  her  executors  should  collect  notes  due 
her  and  invest  the  money  derived  therefrom 
in  land,  the  rents  and  profits  to  go  to  her 
son,  and  provided  that  should  the  son  die 
without  issue,  tiie  land  should  be  sold  and 
the  proceeds  divided  among  her  brothers  and 
sisters  for  their  heirs,  but  should  her  son 
have  heirs  or  issue,  "then  this  land  shall 
be  his  and  his  heirs."  It  was  held  that  the 
son  took  an  estate  tail,  converted  by  statute 
into  an  estate  in  fee. 

Where  a  testator  devised  real  estate  to 
his  daughter,  to  hold  the  same  during  her 
natural  life,  the  will  providing  that  if  she 
should  die  without  lawful  issue  of  her  body, 
the  property  should  be  equally  divided 
among  other  children,  it  was  held  that  the 
words  implied  an  indefinite  failure  of  issue, 
and  that  the  daughter  took  an  estate  tail 
enlarged  by  statute  to  a  fee  simple.  Mast*s 
Appeal,  2  W.  K  C.  404. 

Where  there  was  a  devise  to  one  for  life, 
with  power  of  trustees  to  settle  a  jointure 
on  his  wife,  and  subject  thereto  in  strict 
settlement  on  the  issue  of  the  marriage,  the 
will  providing  that  if  the  devisee  should  die 
without  issue  of  his  body,  the  property 
should  go  over,  it  was  held  that  the  proviso 
as  to  dying  without  issue  gave  him  an 
estate  tail  by  implication.  Ailanson  t. 
Clitherow,  1  Ves.  Sr.  24. 

WCallis  V.   Kemp,   11   Gratt.  78. 

Where  the  devise  was  to  trustees  to  pay 
the  income  to  M.  &  X..  share  and  share 
alike,  during  their  joint  lives,  and  upon  the 
death  of  M.  without  leaving  male  issue  in 
the  lifetime  of  X..  to  pay  the  whole  income 
to  N.  for  life,  and  upon  the  death  of  .both 
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held  to  create  a  fee  tail  in  the  first  taker, 
the  court  considering  it  to  be  a  settled  point 
that  whether  an  estate  be  given  in  fee  or 
for  life,  or  generally  without  any  particular 
limit  as  to  its  duration,  if  it  were  followed 
by  a  devise  over  in  case  the  devisee  die 
without  issue,  the  devisee  would  take  an 
estate  tail  ^^ 

And  conceding  that  a  devise  to  a  man  for 
life,  and  afterwards  to  the  heir  male  of 
his  body,  will  not  create  an  estate  tail, 
it  was  held  that  the  subsequent  words,  "and 
for  want  of  such  heir  male,  to  be  and  re- 


main with"  a  designated  person,  would  ef- 
fectually create  such  an  estate.  SS 

But  where  a  testator  devised  real  estate 
to  his  son  for  life,  and  provided  that  if  the 
son  should  die  without  issue,  the  property 
should  go  back  to  other  sons  named,  but 
that  if  the  first  devisee  should  have  law- 
ful issue  at  the  time  of  his  death,  the  prop- 
erty should  go  to  him  and  his  heirs  forever, 
it  was  held  that  the  limitation  over  in  this 
case  was  after  a  definite  failure  of  issue, 
and  therefore  did  not  raise  an  estate  tail 
by  implication  in  the  first  taker.  8S     And 


M.  k  N.  without  leaving  issue  male,  the 
will  providing  that  the  trustee  should  con- 
vey the  real  estate  to  the  testator's  right 
heirs,  and  transfer  and  pay  the  personal 
estate  to  his  next  of  kin,  it  was  held  that 
N.,  the  survivor,  took  an  estate  tail  by  im- 
plication in  the  real  estate,  and  an  absolute 
interest  in  the  personal  property.  Franks 
V.  Price,  3  Beav.  182. 

In  Croly  v.  Croly,  Batty,  1,  the  testator 
devised  certain  lands  to  trustees,  etc.,  to  | 
the  use  of  his  younger  son,  R.  C,  for  life, 
and  after  his  death  to  the  use  of  his  issue, 
male  or  female,  in  such  proportion  or  pro- 
portions as  he  should  think  proper  to  de- 
vise to  the  same,  with  power  to  R.  C.  to 
charge  part  of  the  lands  with  a  jointure; 
but  in  case  he  should  die  leaving  no  issue, 
male  or  female,  the  testator  devised  the 
lands,  subject  to  a  jointure  and  power  to 
charge,  to  the  trustees  to  the  use  of  another 
Bon  of  the  testator,  J.  C,  for  life,  and  after 
his  death  to  the  use  of  his  issue,  male  or 
female,  in  like  manner  and  with  like  power 
to  devise  the  same  to  his  issue,  male  or 
female,  at  the  time  of  his  death,  as  in  the 
case  of  the  son  R.  C;  but  in  case  the  sons 
should  both  die  leaving  no  issue,  then,  sub- 
ject as  aforesaid,  over.  Neither  R.  C.  nor 
J.  C.  had  any  issue  at  the  time  of  the  de- 
vise. R.  C.  entered,  and  died  without  issue. 
J.  C.  died  leaving  a  son,  R.  C,  the  younger, 
and  other  children.  It  was  held  that  R.  C. 
took  an  estate  tail  general  under  the  will 
of  his  grandfather,  the  devisor. 

An  estate  tail  general  was  held  to  have 
vested  in  the  first  taker  under  a  devise  to 
S.  C,  to  have  and  to  hold  for  and  during 
the  term  of  his  natural  life,  and  from  and 
after  his  death  to  the  eldest  son  of  S.  C,  and 
for  want  of  such  issue,  then  to  his  daughter 
or  daug^hters,  share  and  share  alike  forever; 
hut  in  case  S.  C.  have  no  issue,  then  to 
hold  to  him,  his  heir  and  assigns  forever. 
Doe  ex  dem.  Burrin  v.  Charlton,  1  Mann.  & 
G.  429. 

I'nder  a  devise  of  an  estate  to  A,  and 
after  bis  death  to  his  first  and  other  sons, 
and  in  default  of  male  issue,  then  to  tlie 
eldest  and  other  daughters  of  A,  and  to 
their  heirs  male  forever,  on  a  certain  con- 
dition,  it  was  held  that  A  took  an  estate 
tail.  Wight  v.  Leigh,  15  Ves.  Jr.  564. 
The  court  said  that  it  was  necessary,  in 
order  to  eflfectuate  the  general  intention 
in  favor  of  issue  male,  to  consider  some 
d'J  L.R-A.(N.S.) 


of  the  antecedent  takers  as  having  by 
implication  such  an  estate  as  would  enable 
all  the  issue  male  to  take,  which  can  only 
be  by  giving  an  estate  tail  either  to  the 
father  or  his  first  and  other  sons.  The 
male  issue  intended  in  this  case  were  the 
male  issue  of  the  father,  not  of  the  sons. 

Where  there  was  a  devise  to  testator's 
nephew  for  life,  without  impeachment  of 
waste,  remainder  to  his  eldest  son  and  the 
heirs  of  such  eldest  son,  and  in  default 
of  issue  male  of  the  nephew,  then  over, 
and  the  nephew  never  had  issue,  it  was 
held  that  this  was  the  same  as  if  the 
devise  had  been  to  the  nephew  for  life, 
and  in  default  of  issue  male,  then  over, 
and  he  was  therefore  held  to  have  taken 
an  estate  tail  in  remainder  by  implica- 
tion. Doe  ex  d^m.  Bean  v.  Halley,  8  T. 
R.  5. 

In  Atty.  Gen.  v.  Sutton,  1  P.  Wms.  764, 
and  note,  a  devise  of  land  to  a  nephew 
for  life,  and  afterwards  to  the  first  son 
or  issue  male  of  his  body  lawfully  to  be 
begotten,  and  to  the  heirs  male  of  the 
body  of  such  first  son,  remainder  to  the 
said  nephew's  second  son  and  his  issue 
male  in  tail,  and  after  the  death  of  the 
nephew  without  issue  male  of  his  body, 
then  over,  was  held  to  create  an  estate 
tail. 

«iMachell  v.  Weeding,   8   Sim.   4. 

M  Dubber  ex  dem.  Trollope  v.  TroUope, 
1   Ambl.   453. 

WBeckley  v.  Riegert,  212  Pa.  91,  61 
Atl.   641. 

And  where  a  bequest  was  to  the  testa- 
tor's daughter  and  her  lawful  issue  during 
life,  and  in  event  of  her  death  without 
child  or  children  or  issue  surviving  her, 
to  designated  persons,  it  was  held  that 
this  was  equivalent  to  a  gift  to  the  daugh- 
ter for  life,  remainder  to  lawful  issue,  and 
that  these  '^ords,  as  used  in  the  will,  were 
words  of  purchase.  Gaboury  v.  McGovern, 
74  Ga.  133. 

And  an  estate  tail  by  implication  was 
held  not  to  have  been  given  by  a  devise 
to  A.,  the  son  of  testator's  son  B.,  the 
will  providing  that  if  he  should  die  without 
issue,  the  property  should  return  to  the 
testator's  family,  but  that  if  he  lived  to 
have  children,  he  should  have  power  to 
make  a  will  of  it  to  his  children,  since 
the  word  "issue"  was  used  in  the  sense 
of    children,    the    devisee    taking    only    an 
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vey  to  testator's  grandson  for  life  and  to 
the  lirst  son  for  life,  and  afterwards  to 
convey  the  premises  to  the  first  son  of  that 
son  for  life,  and  in  failure  of  such  issue  of 
the  first  devisee,  to  convey  it  over  for  life 
etc.,  it  was  held  that  the  limitation  over, 
if  one  to  the  issue  male  of  the  first  devisee, 
did  not  by  implication  create  an  estate 
tail  in  the  first  taker  precedent  to  the  next 
remainder.** 

But  wliere  a  testator  devised  his  estate  to 
A  for  life,  charged  with  certain  annuities, 
and  in  case  any  of  the  annuitants  survived 
A  the  will  provided  that  the  estate  should 
go  to  A's  eldest  surviving  son  charged  with 


the  annuities,  but  in  default  of  issue  mak 
that  it  should  go  to  B  charged  in  like  zun 
ner,  and  unto  his  eldest  son  upon  the  sam<' 
conditions,  but  in  default  of  issue  male  tc 
descend  to  testator's  heirs,  it  was  held  tbit 
the  words  ''default  of  issue  male"  did  no: 
mean  default  of  an  eldest  son  surriTiz^. 
but  were  to  be  taken  generally  so  as  to  gi>e 
A  an  estate  tail  male.*? 

And  under  a  devise  to  one  for  life  and  no 
longer,  and  after  his  death  to  such  son  as 
he  should  have  lawfully  begotten,  and  in 
default  of  such  issue,  over,  it  was  held  that 
the  first  devisee  took  an  estate  tail.*'  Like- 
wise it  was  held  that  an  estate   tail  ifu 


issue.  It  is  equally  well  established  that 
when  the  terms  of  the  gift  to  the  issue 
in  such  cases  are  sufficient  to  carry  the  fee, 
the  ancestor  takes  an  estate  for  life  only. 
The  gift  in  fee  need  not  be  an  express 
gift,  but  may  be  made  by  any  words  which, 
prior  to  the  wills  act,  would  have  been 
sufficient  to  carry  the  fee,  or  may  be  im- 
plied with  a  power  to  appoint  to  the  issue 
in  fee  without  a  gift  to  the  issue  in  default 
of  appointment." 

*«Humberston  v.  Humberston,  1  P.  Wms. 
332. 

«  Key  V.  Key,  4  De  G.  M.  &  G.  73. 

48Robin8on  v.  Hicks,  3  Bro.  P.  C.  180. 

In  Tyson  v.  Sinclair,  138  N.  C.  23,  50  S. 
E.  450,  3  A.  &  E.  Ann.  Cas.  397,  a  devise 
to  testator's  grandson  for  life,  then  to  the 
lawful  heirs  of  his  body  in  fee  simple,  and 
on  failure  of  such  heirs  of  his  body,  to  his 
right  heirs  in  fee,  was  held  to  give  the 
grandson  an  estate  in  fee  simple,  the  opera- 
tion of  the  rule  in  Shelley's  Case  not  being 
affected   by   the   devise   over. 

In  Elton  v.  Eason,  19  Ves.  Jr.  73,  in  a 
residuary  trust  created  by  will  by  which 
rents  and  profits  were  directed  to  be  applied 
for  a  person  during  his  life,  and  afterwards 
for  the  heirs  of  his  body,  if  any,  and  in 
default  of  such  issue,  over,  the  words  "in 
default  of  such  issue"  were  held  to  have  in 
them  nothing  restrictive,  the  issue  men- 
tioned and  referred  to  being  the  heirs  of 
the   body   generally. 

A  limitation  over  after  a  limitation  to 
the  lawful  heirs  of  the  body  of  the  life 
tenant  in  fee  simple,  "on  failing  of  such 
lawful  heirs  of  the  body  then  to  his  right 
heirs  in  fee,"  does  not  prevent  the  opera- 
tion of  the  rule.     Tyson  v.  Sinclair,  supra. 

Where  a  remainder  is  to  the  heirs  of  the 
body  of  the  life  tenant,  the  subsequent 
words,  "in  default  of  such  issue  living  at 
the  time  of  the  death  of  the  life  tenant," 
do  not  so  modify  the  meaning  of  the  words 
"to  the  heirs  of  the  body"  as  to  make  them 
a  particular  designation  of  certain  persons 
as  a  root  from  wliioh  the  inheritance  is  to 
emanate,  and  therefore  the  life  tenant 
would  take  a  foe  tail  at  common  law,  hut 
under  the  statute  law  of  Mai  viand  a  fee 
simple.     Thomas  v.  Hijrpins,  47  Md.  439. 

In  Roe  ex  deni.  Thong  v.  Bedford,  4 
Maule  &  S.  363,  where  after  a  devise  to 
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testator's  daughter  for  life  subject  to  tbs 
paiyment  of  an  annuity,  with  remainder  to 
trustees  to  preserve  contingent  remainders, 
the  property  was  devised  to  the  heirs  of 
her  body  lawfully  begotten,  and  for  want  of 
such  issue,  over,  the  daughter  was  bc'O 
to  have  taken  an  estate  tail,  although  Ih- 
testator  also  stated  that  it  was  his  wi!. 
and  meaning  that  his  daughter  should  ha\e 
only  an  estate  for  life  in  the  premises,  an<: 
that  after  the  death  of  his  daughter  the 
premises  should  go  to  and  vest  in  the  heirs 
of  the  body  of  his  daughter,  and  for  want 
of,  or  in  default  of,  such  issue,  over. 
Le  Blanc,  J.,  said  that  the  plain  intent ivi 
of  the  testator  was  to  give  his  daughter 
an  estate  tail,  for  it  was  not  to  go  ovt>r 
until  there  was  a  failure  of  her  issue,  an>l 
the  testator  had  not  superadded  words  of 
limitation  to  the  heirs  of  her  body  to  show 
that  he  meant  the  children  of  the  daughter 
only.  At  the  same  time  he  intended  to 
prevent  her  barring  the  issue,  but  this  h€ 
could  not  do.  Bavlev,  J.,  said:  **I  hav.- 
always  understood  the  rule  to  be  tn:it 
wherever  an  estate  for  life  is  given  to  tlp 
first  taker,  and  afterwards  to  any  branc ; 
of  his  heirs  as  a  class,  so  that  the  wii>>ie 
line  of  heirs  to  the  first  taker  who  an- 
swer to  the  description  in  the  will  should 
succeed  him  as  such,  there  the  first  taker 
cannot  have  an  estate  for  life  because  aT 
heirs  claiming  as  heirs  must  take  by 
descent:  and  therefore  the  words  *heirs  of 
the  body'  do  not  operate  as  a  designnt^-. 
pcrsonarunif  but  are  words  of  limitatina 
The  words  heirs  of  the  body  are  proper  It 
words  of  limitation,  and  not  words  of  pur- 
chase." Dampier,  J.,  said  that  it  seemcil 
clear,  by  the  limitation  over  for  want  of 
issue  of  his  daughter,  that  the  testator 
used  "heirs  of  the  body"  as  words  of  limi- 
tation. 

In  Goodright  v.  Pullyn,  2  Ld.  Raym.  1437. 
there  was  a  devise  to  one  for  life  and  aft»^r 
his  death  to  the  heirs  males  of  his  hfx'.y 
lawfully  to  be  begotten  and  "his**  hei'-" 
forever,  the  wnll  providing  that  if  t!»» 
devisee  should  happen  to  die  without  sui*h 
heir  male,  the  property  should  go  over.  It 
was  held  that  the  subsequent  words  "his" 
and  "if  he  die«  without  such  heir  ma'e" 
were  not  RiifTieient  to  restrain  and  alter  thp 
operation  of  the  words  "heira  males**  and  so 
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his  body  begotten,  the  property  should  go 
over,  it  was  unanimously  agreed  that  the 
first  taker  had  only  an  estate  for  life,  and 
that  it  was  a  fixed  rule  of  law  that  an 
express  estate  for  life  cannot  be  enlarged  by 
implication.  M  Where,  however,  there  was  a 
devise  of  land  to  A  for  life,  and  if  he  should 
die  without  issue,  then  to  B,  it  was  held 
that,  although  the  devise  to  A  was  expressly 
for  life,  the  subsequent  words  would  create 
in  him  an  estate  tail.  >7 

c.  A8  explaining  or  modifying  precede 
ing  lifnitations* 

1.  The  word  **heira,'* 

It  has  been  seen  that  the  words  "heirs," 
"heirs  of  the  body,"  or  "issue"  may  be  ex- 
plained or  modified  by  words  of  distribu- 
tion, as,  "to  be  equally  divided,"  etc.,  and  by 
superadded  words  of  limitation,  as,  "and 
their  heirs,"  "in  fee,"  etc.,  and  by  various 
other  explanatory  expressions.  So,  the 
words  "heirs,"  "heirs  of  the  body,"  or  "is- 
sue" may  be  explained  by  limitations  over, 
as  where  A  devises  an  estate  to  B  for  life, 
remainder  to  the  issue  of  B,  and  if  B  die 
without  heirs  of  the  body,  then  to  C.  And 
where  the  limiting  words  in  the  remainder 
after  the  life  estate  are  accompanied  by  ex- 
planatory words,  it  is  often  necessary  to 
look  also  to  the  form  in  which  an  ultimate 
remainder  over  is  limited,  in  order  to  dis- 


cover a  grantor's  or  testator's  intention. 
The  expressions  in  different  instructions 
vary  so  much  that  little  help  may  be  had 
from  individual  cases  unless  the  language  of 
the  instrument  construed  coincides  with  that 
of  the  instrument  before  the  court.  The 
whole  object  of  the  inquiry  being  to  ascer- 
tain the  intention  of  the  author  of  the  in- 
strument, which  is  to  be  gathered  from  the 
language  of  the  entire  instrument,  it  is  not 
strange  that  the  courts  should  reach  differ- 
ent conclusions  in  construing  writings  which 
appear  to  be  similar  in  import.  The  lan- 
guage by  which  a  remainder  is  limited 
after  a  direct  limitation  to  the  heirs  or 
heirs  of  the  body  or  issue  of  the  first  taker 
is  only  one  of  the  various  guides  to  the  dis- 
covery of  the  sense  in  which  the  words  were 
used.  The  rule  in  Shelley's  Case  has  no 
bearing  upon  this  problem. 

A  gift  by  a  testator  to  his  daughter  of 
the  interest  on  certain  moneys,  for  life,  to- 
gether with  a  gift  to  her  of  the  rents  and 
profits  of  all  his  real  estate  during  her  life, 
all  his  real  and  personal  property  being 
devised  and  bequeathed  to  her  heirs  after 
her  death  as  tenants  in  common,  the  will 
providing  that  if  the  daughter  had  but  one 
child,  such  child  was  to  possess  the  whole, 
but  that  if  she  should  die  without  issue, 
then  certain  legacies  were  to  be  given,  etc., 
was  held  to  vest  an  estate  tail  in  her  as  to 
the  real  estate,  and  an  absolute  interest  as 
to  the  personalty .ss    And  where  the  liniita- 


MBamfield  v.  Popham,  2  Vern.  449.  It 
was  said  that  by  express  words  it  may; 
as,  in  the  common  case,  if  an  estate  be 
given  to  A  for  life,  and  after  his  death  to 
the  heirs  of  his  body,  that,  by  express 
words,  enlarged  his  estate,  and  made  him 
tenant  in  tail.  But  it  was  otherwise  in 
this  case,  where  an  express  estate  for  life 
was  limited  to  him  and  his  first  and  other 
sons  in  tail,  provided  if  he  should  die  with- 
out an  heir  male,  or  if  he  die  without  issue 
male,  or  for  want  of  issue  male, — although 
such  words  were  sufficient  to  create  an 
estate  tail,  yet  it  was  only  by  implication, 
and  when  an  express  estate  for  life  was 
not   before  limited. 

«  Blackbom  v.  Edgley,  1  P.  Wms.  600. 

MDunk  V.  Fenner,  2  Russ.  &  M.  557. 
The  court  said  that  the>  direction  that  the 
heirs  shall  take  as  tenants  in  common,  and 
not  as  joint  tenants,  manifested  the  inten- 
tion of  the  testator  to  modify  the  estate 
in  a  manner  which  the  rules  of  law  would 
not  permit,  but  did  not  manifest  an  inten- 
tion to  exclude  any  heirs  of  the  body,  and 
that  the  gift  to  one  child,  if  there  should 
be  but  one,  did  not  narrow  the  general  de- 
vise to  the  heirs  of  the  body,  because  such 
one  child  being  an  heir  of  the  body,  the 
frift  to  such  child  was  consistent  with  the 
general  intention. 

In  Curtis  v.  Longstreth,  44  Pa.  302,  where 
the  gift  was  to  the  devisee  for  life,  with 
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remainder  to  his  heirs  as  tenants  in  com- 
mon, the  will  providing  that  if  he  should 
die  without  issue,  the  property  should  go 
over  to  the  surviving  heirs  of  the  testator, 
it  was  held  that  such  limitation  indicated 
that  the  testator  used  the  word  "heirs" 
in  the  sense  of  heirs  of  the  body,  and  that 
the  direction  that  the  heirs  of  the  tenant 
for  life  should  take  as  tenants  in  common 
did  not  show  that  the  testator  used  the 
word  "heirs"  as  a  word  of  purchase.  The 
court  said  that  that  had  always  been  held 
insufficient  to  overcome  the  presumption 
that  the  testator  did  not  intend  the  re- 
maindermen to  take  as  the  root  of  a  new 
succession,  nor  describe  them  an  heirs  or 
heirs  of  the  body,  the  technical  words  of 
limitation.  "It  is  at  best  equivocal,"  said 
the  court,  "or,  if  regarded  as  repugnant  to 
the  gift  to  heirs  as  such,  why  should  it  pre- 
vail over  the  rational  presumption  that 
when  a  testator  uses  technical  words  of  lim- 
itation, he  means  to  use  them  in  a  technitsal 
sense,  especially  when  that  sense  corresponds 
with  common  understanding?  Standing 
alone,  as  in  this  case,  it  never  does." 

And  by  a  devise  of  real  and  personal 
property  to  testratrix's  two  sons  for  their 
life,  subject  to  the  payment  of  legacies, 
the  will  providing  that  if  the  sons  should 
marry  and  have  issue,  their  father's  share 
be  given  to  each  of  their  heirs,  and  to  their 
heirs  forever,  and  that  if  there  is  no  male 
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tion  is  to  the  heirs  of  the  life  tenant,  fol- 
lowed hj  a  limitation  to  the  heirs  of  the 
testator  if  the  life  tenant  should  die  with- 
out heirs,  the  word  "heirs"  is  used  in  the 
sense  of  issue,  giving  the  life  tenant  an 
estate  tail.M 

lot  for  her  Use  and  profit  during  her  natural 
life,  the  will  proiriding  that  if  she  left  no 
heirs,  the  property  was  to  be  sold,  and  the 
proceeds  divided  among  her  brothers  and 
sisters  and  their  heirs,  and  in  a  devise  to 
her  of  other  property  for  her  sole  use  and 
benefit  during  her  life,  and  for  her  heirs,  the 
will  providing  that  if  she  should  die  leav- 
ing no  heirs,  then  over,  the  word  "heirs"  was 
held  not  to  have  been  used  as  a  word  of 
purchase,  in  the  sense  of  children,  but  that 
it  was  a  word  of  limitation.  SO  Where  the 
iiraitation  was  such  as  to  bring  the  rule 
into  operation,  it  was  held  that  a  devis« 
In  a  devise  to  a  daughter  of  a  bouse  and 
would  not  be  taken  out  of  its  operation  by 
a  bequest  over  in  these  words:  "I  bequeath 


my  said  three  lots,"  etc.,  on  the  theory  that 
this  plainly  implied  that  the  testator  under- 
stood that  he  had  an  estate  left  in  him.  n 

2.  The  tpords  '*h€ira  of  the  body.'* 

Under  a  devise  of  property  to  the  tes- 
tator's son  for  life,  and  after  his  death  to 
the  oldest  male  heir  of  his  body  lawfully 
begotten,  and  in  case  he  should  die  without 
such  male  heir,  then  to  the  next  eldest  male 
heir  bearing  the  family  name,  and  for  want 
of  male  issue,  then  to  the  next  eldest  fe- 
male heirs  in  the  testator's  family  forever, 
the  son  was  held  to  take  an  estate  of  io- 
heritance.'S  And  a  will  providing  in  sub- 
stance that  a  plantation  be  given  to  a  woman 
for  life,  with  remainder  to  the  heirs  of  her 
body  in  fee  simple  forever,  but  if  she  should 
die  without  leaving  issue  living  at  her  deaths 
that  the  same  be  given  to  the  children  of 
testator's  sister,  was  held  to  create  an  es- 
tate tail  general  in  the  first  taker. » 


issue  of  either  of  the  sons,  and  there  is 
female  issue,  then  the  father's  share  should 
be  divided  between  them,  share  and  share 
alike,  as  tenants  in  common,  and  to  their 
heirs  forever,  and  that  should  either  of  the 
sons  die  without  issue,  then  such  son's 
share  should  go  to  the  other  son,  and  to 
his  heirs  forever,  and  that  should  both  of 
the  sons  die  without  issue,  then,  at  the 
death  of  the  last  of  them,  the  property  was 
devised  to  the  wliole  of  testator's  grand- 
children, share  and  share  alike,  as  tenants 
in  common,  and  their  heirs  forever.  It  was 
held  that  the  sons  took  an  estate  tail.  Tol- 
man  v.  Score,  57  L.  T.  N.  S.  40. 

In  King  v.  Beck,  12  Ohio,  390,  a  devise 
over  in  case  of  the  failure  of  heirs  of  the 
life  tenant,  to  children  of  specified  persons 
in  equal  shares,  was  held  not  to  give  such 
character  to  the  limitation  to  the  heirs  of 
the  life  tenant  as  to  imply  a  corresponding 
intention  of  selecting  the  life  tenant's 
children  as  the  objects  of  his  bounty. 

In  Dengel  v.  Brown,  1  App.  D.  C.  423, 
there  was  a  devise  of  land  to  a  woman,  "the 
said  premises  at  her  decease  to  descend 
to  her  lawful  heirs;  and  should  she  die 
without  flegal  issue,  then  and  in  that  case 
the  aforesaid  premises  shall  revert  to  /my 
estate  to  be  disposed  of  as  best  my  execu- 
tors may  think  proper  for  the  carrying  out 
my  desire  hereinbefore  expressed  or  here- 
inafter named."  It  w^as  held  that  but  for 
the  devise  over,  she  would  plainly  have 
taken  a  fee,  under  the  rule  in  Shelley's 
Case,  but  that  in  what  followed  it  appeared 
that  the  word  "heirs"  was  intended  to  be 
restricted  to  mean  heirs  of  the  body  or 
issue  of  the  body,  and  that  therefore  in- 
stead of  a  fee  simple,  an  estate  in  fee  tail 
general,  according  to  the  common  law,  was 
devised. 

When  a  devise  of  real  and  personal  prop- 
erty is  to  the  testator's  dauphtor  for  life, 
"and  her  heirs  after  her,"  and  the  w^ill 
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provides  that  in  case  she  should  die  without 
an  heir,  the  property  then  to  be  equally 
divided  among  the  rest  of  the  testator*s 
heirs,  it  was  held  that  the  limitation  over 
upon  the  death  of  the  first  taker  without 
heirs,  with  the  direction  that  the  property 
should  be  then  divided,  did  not  qualify  the 
word  "heirs,"  so  as  to  give  it  the  signifi- 
cation of  children,  and  that  therefore  tbe 
rule  in  Shelley's  Case  applied  and  merged 
the  limitation  over  to  the  heirs  with  the  life 
estate,  enlarging  and  expanding  the  life 
estate  into  a  fee.  Parish,  v.  Parish,  37 
Ala.  591. 

»Seely  v.   Seely,  44  Pa.   437. 

A  devise  to  a  woman  for  life,  and  to  her 
heirs,  the  issue  of  her  body,  forever,  for 
their  lives,  and  in  case  the  first  devisee 
should  have  no  son,  then  to  her  eldest 
daughter,  followed  by  a  proviso  containing 
a  devise  over  on  failure  of  issue,  was  held 
to  create  an  estate  tail  in  the  first  taker, 
by  reason  of  the  fact  that  there  was  first 
a  gift  which  would  create  an  estate  tail, 
and  then  a  proviso  containing  a  limitation 
over  on  failure  of  issue.  Reece  v.  Steel, 
2  Sim.  233. 

•OReimer  v.  Reimer,  192  Pa.  571,  73  Am. 
St.  Rep.  833,  44  Atl.  316. 

•I  Haverstick  v.  Duffenburgh,  2  Edm. 
Sel.  Gas.  465.  The  court  said  that  this 
expression  was  held  as  a  description  of 
the  property  devised,  and  not  as  limiting,  or 
in  any  wise  describing,  the  estate  which 
was  to  pass,  and  that  to  give  to  these  words 
the  force  claimed  would  necessarily  be  to 
hold  the  fee  in  abeyance  during  the  life 
estate,  and  that  abeyance  was  one  of  the 
very  things  which  the  rule  in  Shelley's 
Case   was   intended   to   prevent. 

«8  Griffith  V.  Derringer,  5  Harr.  (Del.) 
284. 

»3  Price  V.  Taylor,  28  Pa.  102,  70  Am. 
Dec.  105, 
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So,  the  expressed  intention  of  the  testator 
that,  if  the  life  tenant  dies  without  heirs 
of  his  body,  the  estate  shall  then  vest  in  his 
sister's  children,  was  held  not  to  exempt  the 
devise  from  the  operation  of  the  rule.  8^ 
And  under  a  devise  to  one  for  life  and  then 
to  trustees  to  preserve  contingent  remain- 
ders, etc.,  but  to  permit  the  first  devisee  to 
receive  the  profits  for  life,  and  after  his 
death  to  the  heirs  of  his  body  forever,  with 
a  devise  over  in  case  of  failure  of  issue,  it 
vraa  held  that  the  first  taker  took  an  estate 
tail.  96  But  where  a  testator  loaned  cer- 
tain property  to  his  daughter  for  life,  and 
then  gave  it  to  the  heirs  of  her  body,  it 


was  held  that  the  explanatory  words  fol- 
lowing, viz.f  "if  my  daughter  .  .  . 
should  not  have  no  lawful  heirs  of  her  body, 
said  land  at  her  death  shall  go  back  to  my 
son  .  .  .  and  the  heirs  of  his  body," 
took  the  devise  out  of  the  rule.  >6 

3.  The  toord  ''issue,*' 

In  a  devise  of  a  life  estate  to  one  and 
after  his  death  to  his  issue,  and  in  default 
of  issue  to  the  next  of  kih,  the  word  "is- 
sue" was  held  to  be  a  word  of  limitation, 
and  not  of  purchase,  and  to  give  to  him  an 
estate  tail.'?    But  under  a  devise  to  a  man 


MKing  v.  Beck,  12  Ohio,  390. 

S6  Measure  v.  Gee,  5  Barn.  &  AM.  910. 

MBird  V.  Gilliam,  121  N.  C.  326,  28  S. 
E.  489. 

•7  Armstrong  v.  Michener,  160  Pa.  21, 
28  AtL  447. 

In  a  devise  of  the  use  of  property  to  one 
for  life,  the  will  providing  that  at  his 
death  the  property  should  be  vested  in 
his  male  issue,  and  in  default  of  such,  in 
the  issue  female  surviving  him,  and  that 
if  there  should  be  a  general  failure  at  his 
death,  then  over,  it  was  held  that  the  issue, 
if  there  had  been  any,  under  the  rule  in 
Shelley's  Case,  would  have  taken  by  way 
of  limitation,  and  not  as  purchasers.  Buist 
V.  Dawes,  4  Strobh.  Eq.  37. 

But  on  appeal  in  4  Rich.  Eq.  423,  it  was 
held  that  the  whole  estate  was  given  to  the 
first  devisee  for  life,  with  a  good  remainder 
to  his  issue,  male  or  female,  living  at  his 
death,  which  words  were  synonymous  here 
with  "children"  or  "grandchildren,"  who 
consequently  took  as  purchasers,  with  a 
good  executory  devise  over  to  persons  in 
being. 

In  Doe  ex  dem.  Cannon  v.  Rucastle,  8 
C.  B.  876,  a  man  devised  land  to  his  son 
for  life,  and  from  and  after  his  death  to 
the  issue  of  his  body  lawfully  begotten, 
it  more  than  one,  equally  amongst  them, 
and  in  case  he  should  not  leave  any  issue 
of  his  body  lawfully  begotten  at  the  time 
of  his  death,  then  over.  It  was  held  that 
the  eon  took  an  estate  tail.  The  court  said 
it  is  well  settled  that  the  word  "issue"  in 
a  will  means  heirs  of  the  body,  unless  there 
are  words  therein  which  are  inconsistent 
with   or   control    that   construction. 

Where  there  was  a  devise  of  freehold 
and  leasehold  property  to  trustees  upon 
trust,  and  then,  without  taking  any  further 
notice  of  the  trust,  there  was  a  devise  to 
A  of  seyen  freehold  houses,  to  have  and 
enjoy  the  same  to  the  exclusion  of  her 
husband  for  her  life,  and  at  her  death  the 
same  to  go  to  her  lawful  issue,  share  and 
share  alike,  but  if  A  should  die  without 
lawful  issue,  then  over,  it  was  held  that 
the  first  taker  took  an  estate  tail,  notwith- 
standing it  was  provided  that  the  issue 
were  to  take,  share  and  share  alike.  Heath- 
er T.  Winder,  5  L.  J.  Ch.  N.  S.  41. 
29L.R.A.(W.».) 


Under  a  devise  of  a  freehold  estate  to 
testator's  son  to  have  and  to  hold  during 
his  life,  the  will  providing  that  in  case  he 
has  issue  that  they  should  jointly  inherit 
the  same  after  his  death,  the  will  of  the 
testator  afterwards  bequeathing  the  rest 
of  his  real  estate  and  personalty  to  his  son, 
and  in  case  the  son  should  die  without 
issue,  then  over,  it  was  held  that  the  son 
took  an  estate  tail  in  the  real  estate  and  an 
absolute  interest  in  the  personalty.  Ward 
V.  Bevil,  1  Younge  &  J.  512. 

In  Gonzales  v.  Barton,  45  Ind.  295,  it 
was  held  that  a  devise  to  a  person  for  life, 
and  then  to  his  lawful  issue,  and  in  de- 
fault of  such  issue  to  his  heirs  in  fee,  gave 
the  devisee  a  fee  simple,  under  the  rule 
in  Shelley's  Case,  and  under  a  statute 
abolishing  estates  in  tail.  The  court  in 
this  case  held  that  the  intention  of  the 
testator  did  not  control;  that  it  was  the 
intention  of  the  testator  to  give  a  life 
estate  only. 

A  devise  of  property  to  one  for  life  and 
if  he  should  leave  lawful  issue,  to  such 
issue,  but  in  case  of  his  dying  without 
issue,  or  they  dying  under  twenty- one  with- 
out lawful  issue,  then  over,  was  held  to 
create  an  estate  tail  in  the  first  taker. 
Roe  ex  dem.  Evans  v.  Davis,  1  Yeates, 
332. 

Where  a  testator  gave  certain  property 
to  his  wife  and  granddaughter  durmg  their 
lives,  and  then  gave  his  mansion  house  to 
his  wife  for  life,  and  provided  that  if 
the  granddaughter  should  die  leaving  issue 
all  his  freehold  lands  were  to  be  distributed 
among  them,  share  and  share  alike,  after 
the  death  of  his  wife  and  sister,  but-  in 
case  the  granddaughter  should  die  leaving 
no  issue  and  after  the  (leath  of  his  wife, 
that  the  same  lands  should  go  to  trustees 
to  sell  and  distribute  the  purchase  money 
among  certain  other  devisees,  it  was  held 
that  the  granddaughter  took  an  estate  tail 
in  the  mansion  house  premises,  this  being  a 
gift  to  one  for  life  with  a  gift  over  to  the 
issue  of  the  first  taker  expressed  in  terms 
in  the  first  instance  not  sufficient  to  carry 
more  than  a  life  estate  to  that  issue,  with 
a  clear  gift  over  upon  an  indefinite  failure 
of  issue  of  the  first  taker.  Kavanagh  y. 
Morland,  18  Jur.  185, 
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use  and  benefit  of  testator's  son  during  his 
life  and  at  his  death  for  the  use  and  benefit 
of  all  his  children  who  should  attain  the  age 
of  twenty-one  years  or  marry,  not  to  be 
within  the  rule  in  Shelley's  Case,  the  court 
said  that  in  determining  the  construction 
of  any  instrument  of  entailment  the  word 
"children"  is  rarely  held  synonymous  with 
"heirs"  or  "heirs  of  the  body."  The  princi- 
pal cases  in  which  it  is  so  held  are  instances 
illustrating  the  rule  announced  in  Wild's 
Case,  6  Coke,  16,  that  is  to  say,  where  there 
is  an  immediate  grant  or  devise  to  a  man 
and  his  children,  and  the  grantee  is  with- 
out children.  It  being  manifest  in  such 
cases  that  the  intent  was  to  vest  an  estate 
in  pra'8enti,  and  that  being  impossible  by 
reason  of  the  nonexistence  of  a  portion  of 
those  named,  in  order  to  effectuate  the  in- 
tention the  word  "children"  must  be  con- 
strued as  a  word  of  limitation,  and  not  of 
purchase,  because  otherwise  there  would  be 
a  grant  or  devise  of  a  life  estate  only,  and 
the  fee  would  remain  in  the  heirs  of  the  de- 
visor, or  the  person  of  the  grantor,  as  the 
case  might  be.66 


h.  Effect  of  qualified  limitations, 

1.  Modifying  words  in  general. 

The  word  "children"  being  prima  facie  a 
word  of  purchase,  wherever  explanatory  or 
modifying  words  are  added,  the  question, 
as  before  stated,  always  is  whether  thes*; 
additional  words  indicate  that  the  word 
"children"  was  used  in  its  ordinary  8en<«, 
or  In  the  sense  of  heirs  of  the  body  or  heir:^. 
If  used  in  the  sense  of  heirs,  the  word 
"children"  manifestly  becomes  a  "word  of 
limitation,  otherwise  not.  This  preliminary 
inquiry  is  directed  to  the  discovery  of  the 
intention  of  th^  grantor  or  devisor  in  the 
use  of  the  word  "children."  Thfe  rule  in 
Shelley's  Case  has  no  influence  whatever 
upon  this  question,  which  is  altogether  apart 
from  and  independent  of  the  rule;  that  is. 
it  may  be  conceded  that  the  rule  applies, 
where  the  limitation  is  to  the  heirs  of  the 
life  tenant,  and  that  it  does  not  apply  where 
the  limitation  is  to  the  children  of  the  life 
tenant;  but  the  limitation  to  be  construt'^d 
by  the  court  is  to  the  children  of  the  life 


profits  of  certain  property  during  his 
natural  life,  and  at  his  death  to  descend  to 
his  children,  and  in  the  event  that  they 
should  not  live  to  be  twenty-one  years,  then 
over,  the  word  "children"  is  used  as  a  word 
of  purchase.  Tate  v.  Townsend,  61  Miss. 
316. 

Where  a  devise  of  property  is  to  the  dev- 
isee for  life,  and  provides  that  if  she  should 
die  without  leaving  any  children  it  is  to  be 
divided  among  the  rest  of  her  heirs,  there 
is  no  room  for  the  operation  of  the  rule,  all 
the  authorities  agreeing  that  the  use  of  the 
word  "children"  is  not  sufficient  to  indicate 
an  intention  to  create  an  estate  of  inlierit- 
ance.  Hauser  v.  Craft,  134  N.  C.  319,  46 
S.  E.  756. 

A  deed  by  which  the  grantor  "lends"  to 
his  son-in-law  and  his  daughter  a  slave  dur- 
ing the  daughter's  life,  and  after  her  death 
gives  the  slave  to  the  child  or  children  of 
the  daughter,  if  any  of  them  arrive  at  a 
certain  age,  or  leave  heirs  of  their  body,  and, 
if  none,  provides  that  the  property  revert 
to  the  grantor,  was  held  not  within  the 
rule.  Huglies  v.  Cannon,  2  Humph.  589. 
The  court  said  that  the  general  intent  W'as 
not  to  limit  the  reversion  over  upon  an 
indefinite  failure  of  issue.  The  particular 
intent  was  to  give  to  the  first  taker  only  a 
life  estate.  The  remainder  was  an  inde- 
pendent donation  to  the  child  or  children 
of  the  wife  surviving  at  her  death.  The 
terms  used  were  the  very  terms  appropriate 
to  exclude  a  case  from  the  operation  of  the 
rule.  The  remainder  was  vested  in  the  child 
or  children  living  at  the  death  of  the  wife, 
contingent,  however,  upon  their  arrival  at 
the  age  of  twenty -one  years,  or  if  dying  be- 
fore that  time,  upon  their  leaving  children 
then  surviving. 
29  L.R.A.(N.S.) 


In  Collins  v.  Williams,  98  Tenn.  525,  41 
S.  W.  1056,  a  testator,  by  the  first  claus<e 
of  his  will,  devised  land  to  his  wife  and  two 
daughters  absolutely,  share  and  share  alike, 
and  by  the  second  clause  provided  that  if 
his  daughters  should  arrive  at  maturity 
and  marry,  his  desire  was  that  the  prop- 
erty given  to  th6m  should  not  in  any  in- 
stance be  liable  for  the  debts  of  their  hus- 
bands, but  should  descend  from  testato^'^ 
daughters  to  their  children.  He  also  pro- 
vided that  "should  either  of  my  children  b^ 
fore  mentioned  die  without  a  child,  then  the 
property  given  to  it  shall  descend  to  that 
[daughter]  who  may  be  living,  in  the  man- 
ner above  specified."  It  was  held  that  the 
rule  in  Shelley's  Case  did  not  apply. 

In  Kesterson  v.  Bailey,  35  Tex.  Civ.  App. 
235,  80  S.  W.  97,  it  was  held  that  the  ruW 
does  not  apply  where  the  remainder  ia  de- 
vised to  an  unborn  child  of  the  devisee  of 
the  life  estate,  though  the  child  is  spoken 
of  in  the  will  as  the  heir  of  such  devisee. 

The  rule  does  not  apply  to  a  devise  of 
an  estate  for  life  to  testator's  three  children, 
with  remainder  to  the  children  of  each,  ami 
in  case  of  the  death  of  either  without  chil- 
dren, remainders  over  to  the  survivor  or  sur- 
vivors of  his  own  children.  Smith  v.  Chap- 
man, 1  Hen.  &  M.  240. 

In  Beacroft  v.  Strawn,  67  111.  28,  in  a 
grant  to  a  woman  for  life  free  from  the 
debts  and  liabilities  of  her  husband,  the 
property  at  her  death  to  go  to  the  childrfn 
of  her  body,  it  was  held  that  the  woras 
"children  of  her  body"  were  words  of  pur- 
chase, and  that  the  rule  in  Shelley's  Ca:» 
tlievefore  did  not  apply. 

68  Cannon  v.  Barry,  69  Miss.  289. 
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,  tenant  with  certain  explanatory  or  qualify- 
ing words.  The  question  being  what  did  the 
grantor  or  testator  mean  by  the  word  ''chil- 
dren," manifestly  such  an  inquiry  might 
arise  as  well  in  a  jurisdiction  in  which  the 
rule  in  Shelley's  Case  is  not  in  force  as  in 
one  in  which  it  is.  Any  difficulty  of  in- 
terpretation! or  conflict  in  interpreting 
similar  phrases,  as  hereinbefore  repeatedly 
pointed  out,  is  not  a  difficulty  arising  from 
the  application  of  the  rule  in  Shelley's 
Case,  but  one  relating  only  to  the  discovery 
of  the  intention  of  the  author  of  the  instru- 
ment, due  to  the  ambiguous  language  used; 
a  difficulty  which  is  as  present  in  juris- 
dictions where  the  rule  in  Shelley's  Case 
does  not  prevail  as  in  those  in  which  it 
holds  full  sway. 

The  language  of  a  deed  limiting  the  re- 
mainder to  the  lawful  children  of  the  life 
tenant  does  not  bring  it  within  the  rule  in 
Shelley's  Case,"  or  after  his  death  to  the 
then  living  children  of  his  body,5«  or  to 
the  children  by  a  particular  husband.B9  Nor 
does   it  apply  to  a   devise  of   property  to 


trustees  to  the  use  of  A  for  life,  and  then 
to  his  children  in  priority  in  case  he  could 
marry,  the  sons  to  inherit  before  the  daugh- 
ters, but  over  in  case  the  said  A  should  die 
unmarried.60 

Where  the  devise  was  to  a  testator's  son 
and  daughter  during  the  term  of  their 
natural  lives,  and  after  their  decease  to 
their  children,  the  heirs  of  their  bodies  for- 
ever, it  was  held  that  the  words  "heirs  of 
their  bodies"  did  not  militate  against  the 
previously  expressed  intent  of  the  devisor, 
because  the  heirs  of  their  bodies  were,  of 
course,  their  children,  and  the  devise  was 
still  nothing  more  than  a  devise  to  the 
children  of  those  to  whom  the  life  estate 
was  given;  that  although  the  words  in  their 
legal  import  were  words  of  limitation,  in 
the  connection  in  which  they  were  used,  it 
was  obvious  that  the  testator  intended  them 
in  a  restricted  sense  to  mean  their  chil- 
dren.61  The  question  raised  by  the  quali- 
fying words  is  whether  they  indicate  that 
the  word  "children"  was  used  in  the  sense  of 

» 

heirs.8*     Where  the  gift  is  to  the  children 


67McDill  V.  Meyer  (Ark.)  128  S.  W.  364. 

M  In  Jackson  v.  Jackson,  127  Ind.  346,  26 
N.  E.  897,  it  was  held  that  the  rule  in 
Shelley's  Case  did  not  apply  where  the  grant 
was  to  a  man  for  life,  and  after  his  death 
to  the  then  living  children  of  his  body,  it 
being  expressly  understood  that  the  grantee 
was  to  have  no  greater  estate  than  a  life 
estate,  and  at  his  death  the  property  was  to 
go  to  the  children  of  his  body  then  living, 
the  children  being  alive  at  the  time  of  the 
making  of  the  deed,  and  being  capable  of 
taking. 

w  Berry  v.  Spivey,  44  Tex.  Civ.  App.  18, 
97  S.  W.  51L 

60  Savile  v.  Savile  [1896]  1  Ir.  Ch.  249. 

61  Doe  er  dem.  Patterson  v.  Jackman,  5 
Ind.  283. 

62  In  a  limitation  after  the  life  estate  to 
the  "children  and  heirs"  of  the  life  tenant, 
it  was  held  that  the  word  "children"  was 
controlling,  and  that,  giving  the  word 
"heirs"  the  force  of  the  word  "children,"  it 
became  a  word  of  purchase,  taking  the  de- 
vise out  of  the  rule  in  Shelley's  Case.  Cow- 
ell  V.  Hicks  (N.  J.  Eq.)   30  Atl.  1091. 

Where  the  devise  was  to  the  testator's 
son  during  his  natural  life,  and  at  his 
death  to  his  children,  "if  he  have  any,  and 
if  he  have  no  children,  or  if  there  be  no 
heirs  of  his  body,  then  ...  to  his 
other  heirs  of  his  own  blood  equally,"  it  was 
held  that  the  son  did  not  take  a  fee.  Ridge- 
way  V.  Lanphear,  99  Ind.  261. 

In  Bissey's  Estate,  4  Pa.  Co.  Ct.  458,  there 
was  a  devise  to  testator's  son  of  the  inter- 
est of  the  sum  of  $2,500,  to  be  paid  to  him 
annually  during  his  life,  the  principal  sum 
at  his  death  to  be  paid  to  his  children,  the 
will  providing  that  in  case  the  son  should 
die  without  children  living,  or  the  issue  of 
any  deceased  child  or  children  living,  then 
over.  It  was  held  that  the  bequeat  of  the 
29  L..R.A.(N.S.) 


interest  of  the  $2,500  strongly  indicated  a 
purpose  to  use  the  word  "cnildren"  in  its 
ordinary  and  accepted  sense,  and  that  the 
expression  "issue  of  any  deceased  child  or 
children"  did  not  change  this,  it  being  mere- 
ly descriptive. 

W^here  the  remaindermen  were  designated 
as  "the  children  left  by  my  daughter  Alary 
of  her  body,  or  the  clescendants  of  such 
child  or  children,  if  she  leaves  no  child," 
it  was  held  that  it  was  evident  tiiat  the  tes- 
tatrix did  not  by  this  language  contemplate 
the  remaindermen  as  constituting  an  un- 
broken line  of  descent,  to  take  in  succession 
from  generation  to  generation,  but  that  she 
intended  in  the  first  place  that  the  children 
of  her  daughter,  if  she  left  children,  should 
take  the  entire  estate  in  fee,  and  only  in 
case  she  left  no  child  were  the  descendants 
of  children  to  take  at  all,  and  that  in  that 
event  the  descendants  of  her  children  living 
at  her  death  should  in  like  manner  take  the 
entire  estate  in  fee.  Boutelle  v.  City  Sav. 
Bank,  18  R.  L  177,  26  Atl.  53. 

After  life  estates  to  testator's  children, 
the  will  provided  that  the  property  was  to 
go  and  be  divided  between  the  children  and 
lawful  heirs  of  testator's  children.  It  was 
held  that  the  words  "lawful  heirs"  did  not 
explain  and  enlarge  the  preceding  word 
"children,"  so  as  to  bring  the  devise  within 
the  rule  in  Shelley's  Case.  Reilly  v.  Bris- 
tow,  105  Md.  320,  60  Atl.  262. 

The  rule  does  not  apply  to  a  devise  to  a 
woman  for  life,  and  at  her  death  to  her  child 
or  children  lawfully  begotten,  but  providing 
that  if  she  should  leave  no  child,  the  prop- 
erty was  to  be  equally  divided  between  testa- 
tor's grandchildren,  it  being  his  intention 
to  entail  ns  far  as  the  grandchildren,  since, 
wliile  the  words,  "to  her  for  life,  and  at  her 
(loiease  to  her  children  lawfully  begotten," 
are   ordinarily    words   designating   heirs   of 
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estate  tail  to  the  first,  since  the  words  must 
be  taken  to  mean  if  he  should  die  without 
such  issue.^1 

But  where  there  was  a  devise  to  each  of 
testator's  daughters  for  life,  remainder  to 
descend  to  the  child  or  children,  and  the 
gift  to  lapse  if  the  daughter  should  die  leav- 
ing no  lawful  issue,  the  court  said  that  the 
rule  that  the  words  of  ulterior  limitation 
are  referable  to  the  object  of  the  first  limi- 
tation, and  not  to  an  indefinite  failure  of 
issue,  was  never  applied  when  the  word 
"children"  was  evidently  intended  to  define 
an  entire  line  of  succession,  and  did  not  ap- 
ply in  this  case  where  there  was  no  devise 
over  after  the  land  "descends**  to  the  child 
or  children.  Manifestly  the  only  purpose  of 
the  testator  expressed  in  the  sentence  con- 
taining the  limitation  was  to  declare  anew 


the  duration  of  the  interest  he  had  previous- 
ly given.  In  doing  so  he  had  defined  the 
sense  in  which  he  had  used  the  wordi 
"child"  and  "children"  and  "issue,"  and 
shows  an  intent  to  express  heritable  sue- 
cession.^ 

And  where  a  testator  directed  his  ex- 
ecutors to  pay  the  interest  arising  from  ^ 
portion  of  his  estate  to  his  daughter  tor 
life,  and  at  her  death  provided  that  th« 
principal  should  be  equally  divided  between 
her  children,  share  and  share  alike,  and  thi^i 
in  case  the  daughter  should  die  without 
leaving  issue,  the  interest  devised  to  ttr 
should  revert  to  testator's  estate,  it  va« 
held  that  by  the  word  "children"  the  tes 
tator  meant  issue;  that  the  life  tenant 
therefore  took  an  estate  tail  enlarged  bj 
statute  to  a  ieeM 


«Blackborn  v.  Edgley,  1   P.  Wms.  600. 

In  Goymour  v.  Pigge,  8  Jur.  526,  where 
a  testator  devised  copyhold  premises  to  his 
daughter  for  life,  and  from  and  after  her 
death  to  the  first  child  of  her  body,  male  or 
female,  and  to  his  or  her  heir  and  assigns 
forever,  and  if  such  child  should  die  under 
twenty-one  without  leaving  issue,  then  to 
the  second  child  of  his  daughter,  etc.,  it 
was  held  that  by  a  subsequent  provision 
that,  in  case  his  daughter  should  die  with- 
out leaving  issue  of  her  body  lawfully  be- 
gotten, or,  having  issue,  and  such  issue 
should  die  under  the  age  of  twenty-one 
years  without  leaving  lawful  issue,  over, 
the  life  estate  in  the  daughter  was  not  en- 
larged to  an  estate  tail,  but  that  this  limi- 
tation must  be  considered  with  reference 
to  the  class  previously  mentioned,  and  that 
such  issue  must  mean  children  to  whom 
subject  to  the  daughter's  life  interest  the 
estate   was    previously   devised. 

Where  after  a  limitation  to  a  married 
woman  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders,  etc.,  re- 
mainder to  the  first  and  other  sons  in  tail 
male,  remainder  to  her  daughters  in  tail, 
it  followed,  in  the  words  of  the  will,  "and 
in  case  she  shall  depart  this  life  without 
issue  of  her  body  living  at  the  time  of  her 
decease,"  etc.,  it  was  held  that  this  did 
not  create  an  estate  tail  by  implication. 
Lethieulier  v.  Tracy,  1  I^.  Kenyon,  56. 

In  Powell  V.  Domestic  Missions,  49  Pa. 
46>  in  a  devise  to  one  for  life  and  after 
his  death  to  his  lawful  issue;  if  one,  to 
him  or  her,  his  or  her  heirs  and  assigns 
forever,  but  if  more  than  one,  to  be  equally 
divided  amongst  them,  their  heirs  and  as- 
signs forever,  remainder  over  if  the  life 
tenant  die  without  lawful  issue, — it  was 
held  that  the  words  "die  without  lawful 
issue"  referred  to  the  issue  as  defined  by 
the  testator,  namely  "children.** 

\\here  the  testator  devised  land  to  his 
son  for  life,  with  a  limitation  to  trustees 
to  preserve  contingent  remainders,  the  will 
providing  that  after  the  death  of  the  son 
the  property  should  go  "to  the  issue  of 
all  and  every  the  issue  child  and  children 
29  L.R.A.(]SI.S.) 


of  the  body"  of  the  said  son,  "lawfully  to 
be  begotten,  in  such  shares  and  proportinn^. 
manner  and  form,"  as  the  son  should  a]>- 
point,  "and  in  default  of  such  issue"  to  tl.e 
use  of  other  sons  of  the  testator  in  fei>, 
it  was  held  that,  in  default  of  appointmeLt, 
the  children  of  the  son  took  an  estate  in  le-. 
and  that  consequently  he  was  entitled  to 
an  estate  for  life  only,  and  not  to  an  e<'t  ite 
tail.  Bradley  v.  Cartwright,  36  L.  J.  C.  P. 
N.  S.  218,  25  Eng.  Rul.  Cas.  661. 

And  where  the  devise  was  to  testator's 
son  A,  on  his  attaining  the  age  of  twenty- 
one,  of  the  issues  and  profits  of  c^>rtain 
property  for  life,  the  properties  to  remam 
and  become  properties  of  any  legal  issue  h-- 
might  have  as  he  should  appoint  by  deed  .>: 
will,  and  for  want  of  legal  issue  of  si'il 
son,  over,  it  was  held  that  the  deirise  to  t.]- 
issue,  even  considering  the  word  in  it« 
largest  sense,  being  of  the  fee,  the  gift  otk 
would  not  give  A  an  estate  tail.  White- 
law  v.  Whitelaw,  Ir.  L.  R.  5  Eq.  120. 

^Haldeman  v.  Haldeman,  supra. 

«8Robinson's  Estate,  149  Pa.  418,  24  Atl 
297. 

So  a  devise  of  property  to  testatrix's  ^^r 
for  life  and  after  his  death  to  his  legit im  it- 
child  or  children,  if  there  be  any,  but  if  U 
dies  without  issue,  to  another  son  dnr>ic 
the  term  of  his  life,  and  afterwards  to  ^  -" 
legitimate  child  or  children,  if  any,  and  i: 
he  should  die  without  issue,  then  over.  :t 
was  held  by  three  of  the  judges,  two  juilj*- 
dissenting,  that  the  first  son  took  an  e^t.)'.'* 
tail.  Bowen  v.  Lewis,  L.  R.  9  App.  C--- 
890. 

In  Bennett  ▼.  Tankerville,  19  Ves.  Tr 
170,  by  a  devise  to  the  use  of  the  testator- 
second  son  for  life  without  impearhm«T.t 
of  waste,  and  after  his  death  to  the  ht-> 
of  his  body  to  take  as  tenants  in  comir.'i . 
and  not  as  joint  tenants,  and  in  case  of  ii  ^ 
death  without  issue,  over,  it  was  held  t^at 
the  first  taker  took  an  estate  tail,  the  inttr. 
tion  being  that  the  estate  should  n:)t  j-^ 
over  €iXcept  upon  an  indefinite  faiiun*  • : 
issue. 

lender  a  devise  of  freehold,  copyhold.  ?^'' 
leasehold  estates  to  trustees  and  their  he-Tt 
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to  make  them  words  of  limitation.^  And 
a  devise  to  one  for  life  and  then  to  her  chil- 
dren or  issue,  and  in  default  of  these,  to  the 
testator's  heirs,  was  held  to  be  only  another 
way  of  devising  to  the  first  taker  for  life, 
remainder  to  her  heirs.  The  court  said  that 
her  heirs  were,  first,  her  descendants,  and 
next,  her  next  of  kin  on  the  side  of  the 
testator,   that  is,  his  heirs,  and  that  this 

was  just  the  line  of  inheritance  described  by 
him66. 

was  held  that  the  testator  intended  to  limit 
the  estate  given  to  his  children  to  their 
lineal  heirs  or  issue,  and  that  he  intended  to 
use  the  word  "children"  in  its  compre- 
hensive and  extended  sense,  meaning  issue 
or  heirs  of  the  body,  so  as  to  create  an  estate 
tail  in  the  first  takers,  which  was  enlarged 
by  statute  to  a  fee. 

Where  the  limitation  was  to  the  "chil- 
dren and  heirs  of  the  body"  of  the  life  ten- 
ant, it  was  held  that  the  word  "children" 
was  to  be  construed  as  a  word  of  limita- 
tion Wilson  y.  Heilman,  219  Pa.  237,  68 
Atl.  674. 

In  Pifer  ▼.  Locke,  205  Pa.  616,  65  Atl. 
790,  a  devise  of  real  estate  to  testator's 
daughter  for  life,  the  will  providing  that  at 
her  death  the  property  should  go  to  her  chil- 
dren or  issue  m  fee  simple,  was  held  to  vest 
in  the  daughter  an  estate  in  fee  tail,  con- 
vex ted  by  statute  into  an  estate  in  fee  sim- 
ple, the  words  "children"  or  "issue"  being 
uned  in  the  sense  of  heirs. 

«  Mason  v.  Ammon,  117  Pa.  127,  11  Atl. 
4.49 

And  an  estate  tail  was  held  to  have  been 
created  ifi  testator's  daughter  by  a  devise 
of  real  estate  to  'a  trustee,  to  permit  tlie 
daughter  not  only  to  receive  the  rents  and 
profits  to  her  own  use,  or  to  sell  or  mort- 
gage any  part  if  occasion  required,  but  to 
settle  on  any  husband  she  might  take  some 
or  any  part  thereof,  should  he  survive  her, 
on  certain  conditions,  the  will  providing 
that,  should  the  daughter  have  a  child,  the 
use  of  the  property  should  go  to  the  child 
after  the  daughter's  death,  with  a  reason- 
able maintenance  for  the  education  of  the 
child  in  the  meantime,  the  word  "child"  be- 
ing held  not  to  be  a  designatio  persona:,  but 
to  comprehend  a  class.  Doe  ex  dem.  Jones 
V.  Bavies,  4  Barn.  &  Ad.  43. 

In  Brinton  v.  Martin,  197  Pa.  615,  47  Atl. 
841,  the  rule  was  held  applicable  to  a  devise 
to  a  son  for  life,  at  his  death  the  same  to 
descend  to  his  children,  or  in  default  of 
children  to  his  legal  heirs.  The  court  said 
that  where  the  intention  of  the  testator 
was  that  the  second  taker  should  take  not 
from  him,  but  from  the  first  taker,  then  tlie 
words  "children,"  "issue,"  etc.,  as  well  as 
"heirs,"  become  words  of  limitation. 

In  Sayer  v.  Masterman,  1  Ambl.  344,  un- 
der a  devise  of  certain  property,  to  testa- 
tor's brother  for  life,  with  power  of  join- 
turing, and  after  his  death  to  such  child  or 
children  as  should  lawfully  be  bp*?)tten  by 
him,  the  males  to  be  preferred  hefoic  tlie 
females,  and  they  to  succeed  according  to 
their  birth,  and  in  trust  to  preserve  con- 
tingent remainders  during  tlie  life  of  i\\Q 
29  L.R.A.(N.S.) 


2,  Words  of  distribution* 

It  would  seem  to  be  very  plain  that  words 
of  distribution  added  to  a  word  of  purchase 
would  not  change  it  into  a  word  of  limi- 
tation, and  so  the  cases  hold  where  the 
limitation  is  to  the  children  of  the  life 
tenant.  The  rule  does  not  apply  to  a  deed 
to  one  for  life,  the  property  at  his  death  to 


brother,  and  on  the  death  of  the  brother  and 
"on  failure  of  issue  as  aforesaid,"  then  over, 
Smythe,  Lord  Commissioner,  said  that  if  it 
were  necessary  to  determine  it,  he  was 
strongly  inclined  to  think  that  the  brother 
took  an  estate  tail. 

Under  a  devise  of  freehold  estate  to  a 
woman  for  life,  and  in  case  she  should  mar- 
ry and  have  issue  to  her  children,  and  in 
case  she  should  have  no  issue,  then  over,  it 
was  held  that  the  word  "children"  was  used 
as  synonymous  with  the  word  "issue,"  and 
tliat  she  therefore  took  an  estate  tail.  Vol- 
ler  V.  Carter,  1  Jur.  N.  S.  278. 

In  Dick  V.  Ricker,  222  111.  413,  113  Am. 
St.  Rep.  426,  78  N.  E.  823,  a  grant  to  a 
woman  tor  life,  and  after  her  death  to  the 
use  of  the  children  of  her  body  begotten,  in 
fee  tail  forever,  was  held  to  create  an  es- 
tate tail  in  the  first  taker,  which,  under  §  6 
of  the  Illinois  conveyance  act,  conveyed  to 
her  an  estate  for  life,  remainder  in  fee  sim- 
ple to  her  children. 

A  devise  of  real  and  personal  property 
to  testator's  daughter  for  life,  and  after- 
wards to  her  children  "and  the  heirs  of 
her  body  forever,"  was  held  to  be  within 
the  rule  in  Shelley's  Case.  Calmes  v.  Car- 
ruth,  12  Rob.   (La.)   660. 

Where  the  remainder  was  to  the  devisee's 
children  or  legal  heirs,  to  come  into  their 
possession  when  they  became  twenty-one 
years  of  age,  if  their  father  was  then  dead, 
it  was  held  that  these  words  must  be  re- 
garded as  words  of  limitation,  having  the 
same  effect  as  a  devise  to  one  for  life  and  to 
the  heirs  of  his  body  in  fee  simple.  Sheeley 
v.  Neidhammer,  182  Pa.  163,  37  Atl.  939. 

In  Seybert  v.  Hibbert,  5  Pa.  Super.  Ct. 
537,  the  devise  was  to  the  testator's  four 
sons  during  their  natural  lifetime,  to  be 
equally  divided  amongst  them  in  quantity 
and  quality,  the  will  providing  that  if  any 
of  them  should  die  without  heirs,  the  share 
of  the  deceased  should  be  divided  amongst 
the  surviving  ones,  and  then  provided  that 
at  their  death  it  be  divided  amongst  their 
children,  and  so  on  from  one  generation  to 
another,  and  it  was  held  that  the  rule  in 
Shelley's  Case  was  applicable,  since  nothing 
but  the  whole  line  of  issue,  the  heirs  of  the 
body,  answered  the  testator's  description  of 
those  who  were  to  take  by  this  limitation. 

esMcKee  v.  McKinley,  33  Pa.  92. 

Likewise  a  conveyance  to  trustees  for  the 
sole  and  proper  benefit  and  behoof  of  a  per- 
son during  her  natural  life,  and  at  her  death 
to  descend  to  her  children,. if  she  have  any, 
and  if  not,  to  her  assigns  forever,  was  held 
to  be  within  the  rule  in  Shelley's  Case. 
Nelson  v.  Davis,  35  Ind.  474. 
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vey  to  testator's  grandson  for  life  and  to 
the  first  son  for  life,  and  afterwards  to 
convey  the  premises  to  the  first  son  of  that 
son  fur  life,  and  in  failure  of  such  issue  of 
the  first  devisee,  to  convey  it  over  for  life 
etc.,  it  was  held  that  the  limitation  over, 
if  one  to  the  issue  male  of  the  first  devisee, 
did  not  by  implication  create  an  estate 
tail  in  the  first  taker  precedent  to  the  next 
remainder.^ 

But  where  a  testator  devised  his  estate  to 
A  for  life,  charged  with  certain  annuities, 
and  in  case  any  of  the  annuitants  survived 
A  the  will  provided  that  the  estate  should 
go  to  A's  eldest  surviving  son  charged  with 


the  annuities,  but  in  default  of  issue  maU 
that  it  should  go  to  B  charged  in  like  mac 
ner,  and  unto  his  eldest  son  upon  the  sam^ 
conditions,  but  in  default  of  issue  male  tu 
descend  to  testator's  heirs,  it  was  held  that 
the  words  "default  of  issue  male'*  did  not 
mean  default  of  an  eldest  son  surTivin;r< 
but  were  to  be  taken  generally  so  as  to  gi\e 
A  an  estate  tail  male.47 

And  under  a  devise  to  one  for  life  and  do 
longer,  and  after  his  death  to  such  eon  a 
he  should  have  lawfully  begotten,  and  in 
default  of  such  issue,  over,  it  was  held  that 
the  first  devisee  took  an  estate  tail.M  Like- 
wise it  was  held  that  an  estate  tail  was 


issue.  It  is  equally  well  established  that 
when  the  terms  of  the  gift  to  the  iiisue 
in  such  cases  are  sufficient  to  carry  the  fee, 
the  ancestor  takes  an  estate  for  life  only. 
The  gift  in  fee  need  not  be  an  expre.-^s 
gift,  but  may  be  made  by  any  words  which, 
prior  to  the  wills  act,  would  have  been 
sufficient  to  carry  the  fee,  or  may  be  im- 
plied with  a  power  to  appoint  to  the  issue 
in  fee  without  a  gift  to  the  issue  in  default 
of  appointment." 

4eHumberston  v.  Humberston,  1  P.  Wms. 
332. 

47  Key  V.  Key,  4  De  G.  M.  &  G.  73. 

WRobmson  v.  Hicks,  3  Bro.  P.  C.  180. 

In  Tyaon  v.  Sinclair,  138  N.  C.  23,  50  S. 
E.  450,  3  A.  &  E.  Ann.  Gas.  397,  a  devise 
to  testator's  grandson  for  life,  then  to  the 
lawful  heirs  ef  his  body  in  fee  simple,  and 
on  failure  of  such  heirs  of  his  body,  to  his 
right  heirs  in  fee,  was  held  to  give  the 
grandson  an  estate  in  fee  simple,  the  opera- 
tion of  the  rule  in  Shelley's  Case  not  being 
afifected   by   the   devise   over. 

In  Elton  V.  Eason,  19  Ves.  Jr.  73,  in  a 
residuary  trust  created  by  will  by  which 
rents  and  profits  were  directed  to  be  applied 
for  a  person  during  his  life,  and  afterwards 
for  the  heirs  of  his  body,  if  any,  and  in 
default  of  such  issue,  over,  the  words  "in 
default  of  such  issue"  were  held  to  have  in 
them  nothing  restrictive,  the  issue  men- 
tioned and  referred  to  being  the  heirs  of 
the   body   generally. 

A  limitation  over  after  a  limitation  to 
the  lawful  heirs  of  the  body  of  the  life 
tenant  in  fee  simple,  "on  failing  of  such 
lawful  heirs  of  the  body  then  to  his  right 
heirs  in  fee,"  does  not  prevent  the  opera- 
tion of  the  rule.     Tyson  v.  Sinclair,  supra. 

Where  a  remainder  is  to  the  heirs  of  the 
body  of  the  life  tenant,  the  subsequent 
words,  "in  default  of  such  issue  living  at 
the  time  of  the  death  of  the  life  tenant," 
do  not  so  modify  the  meaning  of  the  words 
"to  the  heirs  of  the  body"  as  to  make  them 
a  particular  designation  of  certain  persons 
as  a  root  from  which  the  inheritance  is  to 
emanate,  and  therefore  the  life  tenant 
would  taise  a  fee  tail  at  common  law,  but 
under  the  statute  law^  of  Maiyland  a  fee 
simple.     Thomas  v.  Iliofgins,  47  Md.  439. 

In  Roe  ex  dem.  Thong  v.  Bedford,  4 
Maule  &  S.  363,  where  after  a  devise  to 
29  L.R.A.(N.S.) 


testator's  daughter  for  life  subject  to  the 
payment  of  an  annuity,  with  remainder  to 
trustees  to  preserve  contingent  remainders, 
the  property  was  devised  to  the  heirs  of 
her  body  lawfully  begotten,  and  for  want  of 
such  issue,  over,  the  daughter  was  he'A 
to  have  taken  an  estate  tail,  although  th^ 
testator  also  stated  that  it  was  his  will 
and  meaning  that  his  daughter  should  hs^e 
only  an  estate  for  life  in  the  premises,  and 
that  after  the  death  of  his  daughter  tb« 
premises  should  go  to  and  vest  in  the  heir« 
of  the  body  of  his  daughter,  and  for  wart 
of,  or  in  default  of,  such  issue,  over. 
Le  Blanc,  J.,  said  that  the  plain  intent ior: 
of  the  testator  was  to  give  his  daughter 
an  estate  tail,  for  it  was  not  to  go  ever 
until  there  was  a  failure  of  her  issue,  an! 
the  testator  had  not  superadded  words  of 
limitation  to  the  heirs  of  her  body  to  Fh<^w 
that  he  meant  the  children  of  the  dau<:lite: 
only.  At  the  same  time  he  intended  to 
prevent  her  barring  the  issue,  but  thi<  li^ 
could  not  do.  Bayley,  J.,  said:  "I  l.ivc 
always  understood  the  rule  to  be  ti\^t 
wherever  an  estate  for  life  is  given  to  tr. 
first  taker,  and  afterwards  to  any  bran' 
of  his  heirs  as  a  class,  so  that  the  wb-  e 
line  of  heirs  to  the  first  taker  who  ar 
swer  to  the  description  in  the  will  shoiil! 
succeed  him  as  such,  there  the  first  tak-r 
cannot  have  an  estate  for  life  because  a^ 
heirs  claiming  as  heirs  must  take  bj 
descent;  and  therefore  the  words  'heirs  cf 
the  body'  do  not  operate  as  a  d^9i<?vnr> 
personartim,  but  are  words  of  limitati-ir.. 
The  words  heirs  of  the  body  are  properly 
words  of  limitation,  and  not  words  of  pir- 
chase."  Dampier,  J.,  said  that  it  seeiHcl 
clear,  by  the  limitation  over  for  want  (' 
issue  of  his  daughter,  that  the  testa U^r 
used  "heirs  of  the  body"  as  words  of  lioii- 
tation. 

In  Goodright  v.  Pullyn,  2  Ld.  Raym,  UST 
there  was  a  devise  to  one  for  life  and  afT*  ■ 
his  death  to  the  heirs  males  of  his  K«='v 
lawfully  to  be  begotten  and  ''his"  her- 
forever,  the  will  providing  that  if  t'.* 
devisee  should  happen  to  die  without  sn'- 
heir  male,  the  property  should  go  over.  V-^ 
was  held  that  the  subsequent  wonls  "ii** 
and  "if  he  dies  without  such  heir  maV" 
were  not  sufficient  to  restrain  and  alter  tH* 
operation  of  the  words  "heira  males"  and  ?o 
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created  in  the  first  devisee  by  a  devise  of 
property  to  testatrix's  grandson  A,  to  have 
and  to  hold  the  same  and  every  part  there- 
of for  hfe,  and  after  liis  death  to  the  heirs 
of  his  body,  should  he  leave  any  such  him 
surviving,  and  in  the  event  of  his  dying 
leaving  no  such  heirs,  then  the  property  to 
be  divided  equally  amongst  his  brothers  and 
sisters  him  surviving.^i) 

XVI.  Liniitationa  to   children* 

a.  Effect  of  unqualified  limitations. 

The  rule  in  Shelley's  Case  does  not  oper- 
ate when  the  limitation  in  remainder  is  to 
the  children  of  the  life  tenant.    The  reason 


for  this  is  that  this  takes  the  estate  out  of 
the  statutory  course  of  descent,  and  there- 
fore creates  an  estate  of  purchase  in  the 
children.  When  qualifying  or  ambiguous 
explanatory  terms  are  added,  the  question 
arises:  When  the  grantor  or  devisor  used 
the  word  "children"  did  he  mean  children  or 
did  he  mean  heirs?  This  has  nothing  to  do 
with  the  rule  in  Shelley's  Case;  but  if  from 
the  language  in  the  instrument  it  is  evident 
that  the  word  "children"  was  used  in  the 
sense  of  heirs,  the  rule  in  Shelley's  Case  at 
once  applies. 

W'hether  the  word  "children"  is  used  in 
a  deed  or  will  to  limit  a  remainder  after  a 
life  estate  makes  no  difference.  In  either 
case  it  is  considered  as  a  word  of  purchase, 


to  qualify  them  as   to  make   them  a  de- 
scription of  the  person. 

«Re  Cleator,  10  Ont.  Rep.  326.  Proud 
foot,  J.,  in  a  dissenting  opinion,  took  the 
position  that  the  devise  over  in  the  event 
of  his  leaving  no  such  heirs,  to  his  brothers 
and  sisters  him  surviving,  etc.,  so  qualified 
tlie  words  *'heirs  of  the  body"  as  to  mean 
heirs  of  the  body  living  at  the  death  of  the 
first  taker. 

A  conveyance  by  marriage  settlement  to 
a  trustee  for  the  use  of  the  wife  during  her 
natural  life,  and  from  the  termination  of 
that  estate  to  the  heirs  of  her  body  and  their 
heirs  forever,  and  in  case  she  should  die 
without  such  heirs,  or  having  such  heirs 
tliey  should  die  before  they  arrived  at  ma- 
ture age,  then  to  her  brothers  by  her  moth- 
pr's  side  and  their  heirs  forever,  was  held 
to  vest  the  property  absolutely  in  the  wife 
under  the  rule  in  Shelley's  Case.  Carroll 
V.  Renich,  7  Smedes  &  M^  798. 

Where  the  devise  is  to  one  for  life,  re- 
mainder to  the  heirs  of  her  body  lawfully 
Hc^jTotten,  subsequent  words  "and  for  want  of 
such  iflsue  living  at  the  time  of  my  daugh- 
ter's death,  then  to  go  to"  specified  per- 
•"vTj^,  do  not  prevent  the  rule  in  Shelley's 
<"a5e  from  operating.  Travers  v.  W'allace, 
n3  Md.  507,  49  Atl.  415. 

/»nt  in  Price  v.  Price,  cited  in  Theebridge 
^.  Kilburne,  2  Ves.  Sr.  234,  a  man  on  his 
marriage  settled  a  leasehold  estate  to  trus- 
t<»ps  to  the  sole  and  separate  use  of  his 
intended  wife  for  life  for  her  jointure,  and 
aft<T  her  death  to  the  use  of  the  heirs  of 
ifip  body  of  the  wife  by  the  husband  to  bo 
l>ejrotten.  and  for  want  of  such  issue  to  the 
U'**'  of  the  hu««band  and  his  heirs  forever. 
ihi*  wife  died  leaving  a  son.  The  husband 
t'H'k  out  administration  to  her,  insisting 
that  the  whole  interest  vested  in  her.  It 
!vas*  held,  however,  that  the  term  vested 
in  tlie  heirs  of  the  body  of  the  wife  as  pur- 
'hasers. 

In  Irwin  v.  Cuff,  Hayes,  Exch.  30,  there 
vas  a  devise  in  trust  for  testatrix's  son  for 
if«»  without  impeachment  of  waste,  and 
ifl<»r  his  death  in  trust  for  such  of  his  is- 
iuo  male  and  their  issue  male  as  he  should 
ipjMjint.  and  in  default  of  siich  issue,  over. 
riie  court,  without  disclosing  the  grounds 
:o  L.R.A.(^.S.) 


of  its  opinion,  decided   that  the  son  took 
an  estate  tail. 

In  a  devise  in  trust  to  permit  children 
to  receive  the  rents  during  their  lives,  the 
property  after  their  deaths  being  devised 
equally  between  all  their  issue,  male  and 
female,  and  for  want  of  such  issue,  over,  the 
word  "issue"  was  considered  as  a  word  of 
nomen  collectivuniy  notwithstanding  the  use 
of  words  creating  a  tenancy  in  common  and 
the  limitation  over  in  default  of  such  issue. 
Woodhouse  v,  Herrick,  1  Kay  &  J.  352. 

But  in  Farrant  v.  Nichols,  9  Beav.  327, 
under  a  devise  in  which  the  testator  directed 
certain  property  to  be  held  in  trust  for 
three  daughters  named  during  their  lives, 
and  after  their  deaths  in  trust  for  the  issue 
of  the  daughters,  whether  sons  or  daughters, 
living  at  the  time  of  their  respective  deaths, 
in  equal  shares  and  proportions,  to  be  paid 
if  the  sons  attained  the  respective  ages  of 
twenty-one  years  and  the  daughters  the  ages 
of  twenty-three  years,  the  will  providing 
that  if  the  daughters  should  die  without 
leaving  any  such  issue,  or  leaving  any  is- 
sue, etc.,  remainder  over,  it  was  held  that 
the  restriction  placed  on  the  word  "issue" 
by  the  words  "whether  sons  or  daughters" 
was  not  enlarged  by  the  subsequent  ex- 
pressions. 

In  Golder  v.  Cropp,  5  Jur.  N.  S.  562, 
where  a  house  and  lot  was  devised  to  a 
woman  for  life  and  immediately  after  her 
death  to  the  issue  of  her  body,  to  hold 
to  them  and  their  heirs  forever  as  tenants 
in  common,  and  then  over  in  case  she  should 
die  without  leaving  such  issue,  it  was  held 
that  the  first  devisee  took  as  tenant  for 
life,  with  remainder  to  her  children  as 
tenants  in  common.  Sir  J.  Romilly,  M.  R., 
says:  "I  have  always  considered  that  where 
an  estate  is  given  to  the  ancestor  and  there 
is  a  direction  that  it  is  afterwards  to  go 
to  the  issue  of  his  body,  and  the  mode  in 
which  the  issue  are  to  take  is  specified, 
with  words  added  giving  them  the  absolute 
interest,  there  the  ancestor  takes  an  estate 
for  life,  and  not  an  estate  tail,  although 
there  is  a  devise  over  in  the  event  of  the 
ancestor  not  having  any  issue.  No  one 
can  doubt  that  the  word  'issue,*  is  here  used 
as  equivalent  to  'children.*  *•  ' 
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unless  it  clearly  appears  to  have  been  used 
in  the  sense  of  heirs,  or  heirs  of  the  body.M 
The  technical  and  legal  meaning  of  the 
word  "child"  or  "children"  is  the  im- 
mediate offspring,  and  not  an  indefinite  line 
of  heirs.ft^ 

It  is  said  that  the  word  "children"  is  not 
a  word  of  art;  it  has  a  natural  sense  in 
which  it  is  most  generally  used;  when  ap- 
plied to  the  remote  descendants  of  any  per- 
son it  is  altogether  a  figurative  expres- 
sion;    thus    we    read   of   the   children   of 


Seth ;  the  children  of  Ham ;  and  the  children 
of  Israel.  In  the  latter  instance  it  is  u»ed 
to  designate  a  whole  nation.  But  when  not 
used  in  this  figurative  sense  it  means  tb^ 
immediate  offspring  of  a  man  or  woman-,  it 
has  indeed  in  a  few  cases  been  construed  to 
mean  grandchildren,  and  even  great  graud- 
children,  but  this  construction  is  to  be  ad- 
mitted only  when  no  other  construction  cuj 
be  made.M  If  the  limitation  to  the  chiUrin 
is  unqualified,  the  rule  in  Shelley's  Case,  of 
course,  does  not  apply .B3    As  where  the  d^ 


SO  On  the  question  whether  the  word 
"children"  is  a  word  of  limitation  or  word 
of  purchase  general  I  v,  see  note  to  Wills  v. 
Foltz,  12  L.R.A.(N.S.)  283. 

In  cases  where  the  subsequent  takers  are 
designated  as  children,  the  rule  does  not 
apply.  Wilkinson  v.  Boyd,  136  N.  C.  46, 
48  S.  E.  516. 

The  rule  does  not  apply  when  the  limi- 
tation is  to  "children,"  for  such  word  is 
one  of  purchase.  Brown  v.  Brown,  125 
Iowa,  218,  67  L.R.A.  629,  101  N.  W.  81. 

Where  the  remainder  after  a  life  estate  is 
limited  to  the  child  or  children,  or  descend- 
ant or  descendants  of  any  child  or  children 
of  the  life  tenant,  the  rule  does  not  apply. 
Williams  v.  Mears,  2  Disney  (Ohio)  604. 

The  word  "children"  is  essentially  a 
word  of  purchase  and  is  never  construed  as 
a  word  of  limitation,  unless  absolutely  nec- 
essary to  give  efifect  to  the  clear  intention 
of  the  grantor  or  devisor.  May  v.  Ritchie, 
65  Ala.  602. 

The  word  "children"  is  a  word  of  pur- 
chase, and  not  of  limitation,  and  when  used 
without  words  adding  to  its  force,  the  first 
taker  of  the  estate  does  not  take  the  fee. 
Ridgeway  v.  Lamphear,  99  Ind.  251. 

The  word  "children"  has  always  been 
held  in  Indiana  to  be  a  word  of  purchase, 
and  not  of  limitation.     Bonner  v.  Bonner, 

28  Ind.  App.  147,  62  N.  E.  497. 

The  word  "children"  is  not  a  word  of  limi- 
tation, but  a  word  of  purchase,  when  used 
in  its  ordinary  and  natural  sense.  It  is 
descriptive  of  a  particular  class  or  gener- 
ation of  issue.  Masurie  v.  Pennsylvania 
Annuity  Co.  11  Phila.  208. 

A  devise  over  to  the  children  of  the  life 
tenant  does  not  enlarge  the  life  estate,  since 
the  word  "children"  is  a  word  of  purchase. 
Stonebraker  v.  Zollickoffer,  52  Md.  154,  30 
Am.  Rep.  304. 

It  is  well  settled  that  the  words  "child 
or  children"  are  to  be  construed  as  words 
of  purcliase,  and  not  of  limitation.  Con- 
necticut Mut.  L.  Ins.  Co,  v.  Skinner,  2 
Ohio  C.  D.  688. 

.  The  word  "children"  is  ordinarily  a 
word  of  purchase.  Mannerback's  Estate, 
133  Pa.  342,  19  Atl.  552;  Shalter  v.  Ladd, 
8  Pa.  (^o.  Ct.  528. 

"Children"  is  primarily  a  word  of  pur- 
chase, and  is  never  to  be  construed  otlier- 
wise  except  where  the  testator  has  clearly 
used  it  as  a  word  of  limitation.  Hoover  v. 
Strauss,  215  Pa,  130,  64  Atl.  333. 

29  L.K.A.(N.S.) 


Prima  facie  "children"  is  a  word  of  pur- 
chase, and  not  of  limitation,  and  uncon- 
trolled by  the  context  must  be  so  constru* -i 
But  where  it  is  clear  that  it  was  used  in  t!  t 
sense  of  heirs,  or  heirs  of  the  body,  it  n.u-: 
be  so  construed  and  the  intention  of  the  tes- 
tator permitted  to  prevail.  Hastings  t. 
Engle,  217  Pa.  419,  66  Atl.  761. 

Prima  facie  the  word  "children"  i?  i 
word  of  purchase,  and  not  of  limitati  n. 
and  must  be  so  construed  unless  it  is  cka: 
that  the  grantor  used  it  in  the  other  ser.?^. 
Shapley  v.  Diehl,  203  Pa.  566,  53  Atl.  374 

As  a  general  rule  of  construction  ttv 
words  "child"  and  "children"  in  a  <li>'- 
sition  of  property  by  a  will  are  won!*  •■:" 
purchase,  and  not  of  limitation,  tlte  rule  \i. 
Shelley's  Case  not  applying  to  a  devise  \l 
which  such  words  are  used.  Pearson  v. 
Willis,  1  Pa.  Co.  Ct.  520. 

The  word  "children"  is  a  word  of  f  r- 


1., 


chase  unless  there  is  other  lan<run(^  in  i 
will   clearly   purporting  an   intent  n-'t  t 
use  the  word  in  that  sense,  but  as  a  n' ■  • 
collectivum,    signifying    heirs,    and    c:  'i- 
qucntly  as  a  word  of  limitation;  anti  t:. - 
intent  must  appear  so  plainly  that  no  •(. 
can  misunderstand  it.    Ibid. 

The    term    "children"    shall    be   held  t 
be  a  word  of  purchase  unless  it  clearl}  :i' 
pears  by  the  will  that  the  testator  intfi; 
to  use  it  in  a  different  sense,  as  "heir^'  ^^ 
"issue    of   the   body."      Bissev's   Estate,  4 
Pa.  Co.  Ct.  458. 

The  word  "children"  is  a  word  of  f:- 
chase,  and  is  always  so  regarded  unl»-*  i^ 
plainly  appears  from  the  context,  or  t> 
will  generally,  that  the  testator  inten<Ie'I  t- 
use  it  in  the  sense  of  issue  as  standini:  f : 
the  whole  line  of  direct  succession.  Kini'  v. 
Savage  Brick  Co.  30  Pa.  Super.  Ct  o^-J 
To  the  same  effect  Fitler's  Appeal,  10  VV 
N.  C.  429;  Stubbs  v.  Stubbs,  11  Humph.  4^ 

51  Collins  V.  Williams,  98  Tenn.  525.  4: 
S.  W.  1056. 

5«  Smith  v.  Chapman,  1  Hen.  k  M.  24n 

Although    the   words   "issue"  and  '^ 
dren"  both  mean  the  same  thing  in  a  n.u.:p 
sense,   it  does   not   follow  that  thev  mv' 
the  same  thing  in  a  technical  sense,  s-^  *'  ' 
where  the  word  "issue**  would  be  con^t^"• 
to  be  a  word  of  limitation,  the  word  '  r 
dren"  would  also  be  so  conj^trued.    Ihiil- 

68  The  word  "children"  is  strictly  ft  w  "' 
of    purchase,    and    must    be   so   c-'»r>t^ ' 
unless  it  clearly  appears  that  it  wa^  int't  i 
cd  to  be  a  word  of  limitation;   an  J  as  * 
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vise  after  the  life  estate  is  not  to  the  heirs, 
or  to  tlie  issue,  hut  simply  to  the  children 
of  the  life  tenant;**  or  to  the  children,  with 


other  words  which  do  not  qualify  or  indi- 
cate tliat  it  was  used  in  the  sense  of  heirs.M 
In  holding  that  a  grant  in  trust  for  the 


ireiieral  rule  such  intention  must  be  gathered 
from  the  instrument  Uself.  Williams  v. 
Sneed,  3  Coldw.  533. 

It  ha.s  been  uniformly  held  in  Tennessee 
tliat  the  word  "child"  or  "children"  is 
properly  a  word  of  purchase,  and  not  of 
limitation,  unless  from  the  context  of  the 
will  it  is  made  to  appear  that  they  are 
intended  as  words  of  limitation.  Collins 
V.  Williams,  supra. 

In  Connor  v.  Gardner,  230  111.  258,  15 
L.R.A.(N.S.)  73,  82  N.  E.  640,  the  court 
said:  "The  rule  in  Shelley's  Case  often 
defeats  the  clearly  expressed  intention  of  the 
testator.  In  a  devise  to  one  for  and  during 
bis  natural  life,  with  remainder  to  his  heirs 
in  fee,  the  inexorable  rule  of  the  common 
law,  from  which  courts  cannot  escape  with- 
out legislative  aid,  requires  them  to  set  at 
naught  the  clearly  expressed  intention,  and 
decide  that  the  testator  gave  a  fee  simple 
title  to  the  first  taker,  although  he  expressly 
limited  it  to  a  life  estate  by  apt  words. 
When,  however,  the  testator  has  used  other 
words  such  as  *child*  or  'children*  the  rule 
in  Shelley's  Case  has  no  application,  and  the 
court  is  left  free  to  adopt  a  construction 
which  will  carry  into  effect  the  intention  of 
the  testator.  It  is  true,  the  intention,  when 
discovered,  may  lead  to  the  same  result 
as  is  reached  under  the  rule  in  Shelley's 
t'ase,  where  the  word  'heirs'  is  used,  but  if 
tliis  be  so,  it  is  because  the  intention  is 
carried  out  by  adopting  such  construction. 
It  will  never  be  so  construed  to  defeat 
the  intention,  as  may  follow  from  the  rigor 
of  the  rule  in  Shelley's  Case." 

He  rule  does  not  apply  if  the  words 
"children,"  "issue,"  or  "descendants"  are 
employed.  The  reason  for  this  distinction 
is  apparent.  A  man  may  have  children  not 
born  in  lawful  wedlock;  his  issue  may  be 
illegitimate;  his  descendants  bastards. 
Property  m&y  be  devised  to  them,  but  they 
necessarily  tiake  by  purchase,  and  a  new 
stock  is  thus  created.  Henderson  v.  Hen- 
derwn,  64  Md.  185,  1  Atl.  72. 

The  rule  in  Shelley's  Case  does  not  ap- 
ply to  the  word  "children"  in  a  devise.  As 
one  of  the  principal  reasons  for  establishing 
this  rule  was  to  prevent  the  abeyance  or 
suspension  of  the  inheritance,  it  is  only 
applied  to  limitations  in  which  the  word 
"Iieirs"  is  used,  on  account  of  the  maxim 
that  nemo  est  hwres  viventis.  Smith's  Es- 
tate, 9  Phila.  348. 

The  word  "children"  is  not  a  word  of 
limitation,  but  of  personal  description. 
Guthrie's  Appeal,  37  Pa.  9.  It  was  said 
not  to  be  deniable  that  the  word  "children" 
niight  be  used  by  a  testator  as  a  nomcn  col 
lectivum,  signifying  "heirs  of  the  body," 
but  the  court  declared  that  it  had  found  no 
case  in  which  it  had  been  held  to  have  been 
so  used,  unless  the  testator  had  also  em- 
ployed the  words  "heirs  of  the  body,"  or 
"issue,"  as  descriptive  of  the  same  objects. 
N'f'thinjr  loss  appeared  to  be  sunicient  to 
20UR.A(N.S.) 
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repel  the  presumption  that  the  testator  did 
not  intend  a  limitation  by  the  use  of  this 
word  of  purchase. 

But  in  Trumbull  v.  Trumbull,  149  Mass. 
200,  4  L.R.A.  117,  21  N.  E.  366,  it  was  said 
that  the  construction  given  to  the  words 
"children"  and  "issue"  is  that  which  is 
given  to  the  words  "heirs  of  the  body." 

If  the  term  made  use  of  in  the  limitation 
is  "son"  or  "child,"  and  it  is  used  in  the 
sense  of  heirs,  and  not  as  designatio  per- 
soncB,  but  comprehending  a  class  to  take  by 
inheritance,  it  is  to  be  taken  as  a  term  of 
limitation,  and  accordingly  brings  the  case 
within  the  rule  in  Shelley's  Case.  So  it  is 
with  the  word  "issue."  The  context  in  these 
cases  may  be  resorted  to,  to  get  at  the 
sense  in  which  the  term  or  terms  are  used. 
And  if,  as  thus  construed,  heirs  in  the 
technical  sense  are  intended,  the  case  would 
come  within  the  rule.  2  Washb.  Real  Prop. 
274;  Nelson  v.  Davis,  35  Ind.  474. 

54  Stump  V.  Jordan,  54  Md.  619. 

The  first  devisee  takes  a  life  estate  only 
under  a  devise  of  a  farm  to  testator's  son 
for  his  support,  the  will  providing  that  if 
he  should  be  spared  to  nave  family  the 
estate  should  go  to  the  use  of  his  children, 
the  word  "children"  being  used  as  a  word 
of  purchase.  Oyster  v.  Knull,  137  Pa.  448, 
21  Am.  St.  Rep.  890,  20  Atl.  624. 

In  Emerick  v.  Emerick,  219  Pa.  187,  68 
Atl.  183,  land  was  devised  to  testator's  sons 
in  trust  to  make  their  living,  and  to  their 
children  after  them.  It  was  held  that  the 
word  "children"  was  used  as  a  word  of  pur- 
chase. 

Where  an  express  estate  for  life  was  de- 
vised, it  was  held  that  a  devise  over  in 
case  of  the  death  of  the  first  taker  without 
children  could  not  enlarge  the  estate  of  the 
tenant  for  life.  Fi tier's  Appeal,  10  W.  N. 
C.  429. 

The  rule  does  not  apply  to  a  devise  to 
testator's  daughter  for  life,  the  property 
after  her  death  to  be  divided  among  her 
children.    Bannister  v.  Bull,  16  S.  C.  220. 

The  rule  does  not  apply  to  a  devise  to 
testator's  son  for  the  sole  use  and  benefit  of 
testator's  daughter  and  her  children,  the 
will  providing  that  should  the  daughter  die 
without  any  child  or  children,  that  the 
property  was  to  return  to  testator's  chil- 
dren and  be  equally  divided  among  them,  be- 
cause the  limitation  was  not  to  the  heirs  or 
heirs  of  the  body  of  the  daughter  to  take 
as  a  class  in  succession,  but  to  the  children 
of  the  daughter  who  might  be  living  at  her 
death.    Turner  v.  Ivie,  5  Hcisk.  222. 

Where  the  limitation  after  the  life  estate 
was  for  the  use  and  benefit  of  the  children 
of  the  life  tenant,  it  was  held  that  the  rule 
did  not  apply;  there  being  nothing  in  the 
will  which  required  the  court  to  construe 
the  word  "children"  as  synonymous  with 
the  words  "heirs"  or  "issue"  or  "heirs  of 
the  body."    Smith  v.  Smith,  24  S.  C.  304. 

55  Under  a  devise  to  one  of  the  use  and 
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use  and  benefit  of  testator's  son  during  his 
life  and  at  his  death  for  the  use  and  benefit 
of  all  his  children  who  should  attain  the  age 
of  twenty-one  years  or  marry,  not  to  be 
within  the  rule  in  Shelley's  Case,  the  court 
said  that  in  determining  the  construction 
of  any  instrument  of  entailment  the  word 
"children"  is  rarely  held  synonymous  with 
"heirs"  or  "heirs  of  the  body."  The  princi- 
pal cases  in  which  it  is  so  held  are  instances 
illustrating  the  rule  announced  in  Wild's 
Case,  6  Coke,  16,  that  is  to  say,  where  there 
is  an  immediate  grant  or  devise  to  a  man 
and  his  children,  and  the  grantee  is  with- 
out children.  It  being  manifest  in  such 
cases  thct  the  intent  was  to  vest  an  estate 
in  pra-aenti,  and  that  being  impossible  by 
reason  of  the  nonexistence  of  a  portion  of 
those  named,  in  order  to  effectuate  the  in- 
tention the  word  "children"  must  be  con- 
strued as  a  word  of  limitation,  and  not  of 
purchase,  because  otherwise  there  would  be 
a  grant  or  devise  of  a  life  estate  only,  and 
the  fee  would  remain  in  the  heirs  of  the  de- 
visor, or  the  person  of  the  grantor,  as  the 
case  might  be.^^ 


h.  Effect  of  qualified  limitations, 

1.  Modifying  tcords  in  general. 

The  word  "children"  being  prima  facie  a 
word  of  purchase,  wherever  explanatory  or 
modifying  words  are  added,  the  questioiu 
as  before  stated,  always  is  whether  tbe^e 
additional  words  indicate  that  the  word 
"children"  was  used  in  its  ordinary  sen*?, 
or  in  the  sense  of  heirs  of  the  body  or  heir<. 
If  used  in  the  sense  of  heirs,  the  wore 
"children"  manifestly  becomes  a  word  of 
limitation,  otherwise  not.  This  preliminary 
inquiry  is  directed  to  the  discovery  of  tie 
intention  of  th^  grantor  or  devisor  in  tlie 
use  of  the  word  "children."  The  rule  in 
Shelley's  Case  has  no  influence  whatever 
upon  this  question,  which  is  altogether  apai  i 
from  and  independent  of  the  rule;  that  i$. 
it  may  be  conceded  that  the  rule  applie>. 
where  the  limitation  is  to  the  heirs  of  the 
life  tenant,  and  that  it  does  not  apply  where 
the  limitation  is  to  the  cliildren  of  the  life 
tenant;  but  the  limitation  to  be  construeU 
by  the  court  is  to  the  children  of  the  life 


profits  of  certain  property  during  his 
natural  life,  and  at  his  death  to  descend  to 
his  children,  and  in  the  event  that  they 
should  not  live  to  be  twenty -one  years,  then 
over,  the  word  "children"  is  used  as  a  word 
of  purchase.  Tate  v.  Townsend,  61  Miss. 
316. 

Where  a  devise  of  property  is  to  the  dev- 
isee for  life,  and  provides  that  if  she  should 
die  without  leaving  any  children  it  is  to  be 
divided  among  the  rest  of  her  heirs,  there 
is  no  room  for  the  operation  of  the  rule,  all 
the  authorities  agreeing  that  the  use  of  the 
word  "children"  is  not  sufficient  to  indicate 
an  intention  to  create  an  estate  of  inherit- 
ance. Hauser  v.  Craft,  134  N.  C.  319,  46 
S.  E.  75G. 

A  deed  by  which  the  grantor  "lends"  to 
his  son-in-law  and  his  daughter  a  slave  dur- 
ing the  daugliter's  life,  and  after  her  death 
gives  the  slave  to  the  child  or  children  of 
the  daughter,  if  any  of  them  arrive  at  a 
certain  age,  or  leave  heirs  of  their  body,  and, 
if  none,  provides  that  the  property  revert 
to  the  grantor,  was  held  not  within  the 
rule.  Hughes  v.  Cannon,  2  Humph.  589. 
The  court  said  that  the  general  intent  was 
not  to  limit  the  reversion  over  upon  an 
indefinite  failure  of  issue.  The  particular 
intent  was  to  give  to  the  first  taker  only  a 
life  estate.  The  remainder  was  an  inde- 
pendent donation  to  the  child  or  children 
of  the  wife  surviving  at  her  death.  The 
terms  used  were  the  very  terms  appropriate 
to  exclude  a  case  from  the  operation  of  the 
rule.  The  remainder  was  vested  in  the  child 
or  children  living  at  the  death  of  the  wife, 
contingent,  however,  upon  their  arrival  at 
the  age  of  twenty-one  years,  or  if  dying  be- 
fore that  time,  upon  their  leaving  children 
then  surviving. 
29  L.R.A.(N.S.) 


In  Collins  v.  Williams,  98  Tenn.  525,  41 
S.  W.  1056,  a  testator,  by  the  first  clause 
of  his  will,  devised  land  to  his  wife  and  twi) 
daughters  absolutely,  share  and  share  alike. 
and  by  the  second  clause  provided  that  ii 
his  daughters  should  arrive  at  maturity 
and  marry,  his  desire  was  that  the  pn>i> 
erty  given  to  th^m  should  not  in  any  in- 
stance be  liable  for  the  debts  of  their  huf 
bands,  but  should  descend  from  testator'^ 
daughters  to  their  children.  He  also  pr.^ 
vided  that  "should  either  of  mv  children  Ije- 
fore  mentioned  die  without  a  child,  then  w 
property  given  to  it  shall  descend  txi  tL^t 
[daughter]  who  may  be  living,  in  the  man- 
ner above  specified."  It  was  held  that  tbe 
rule  in  Shelley's  Case  did  not  apply. 

In  Kesterson  v.  Bailey,  35  Tex.  Civ.  App. 
235,  80  S.  W.  97,  it  was  held  that  the  ruk 
does  not  apply  where  the  remainder  is  de- 
vised to  an  unborn  child  of  the  devi&ee  of 
the  life  estate,  though  the  child  is  sp^^kea 
of  in  the  will  as  the  heir  of  such  devisee. 

The  rule  does  not  apply  to  a  devise  of 
an  estate  for  life  to  testator's  three  children, 
with  remainder  to  the  children  of  each,  ari*l 
in  case  of  the  death  of  either  without  ch'l- 
dren,  remainders  over  to  the  survivor  or  sur- 
vivors of  his  own  children.  Smith  v.  Ch.jp- 
man,  1  Hen.  &  M.  240. 

In  Beacroft  v.  Strawn,  67  111.  2S,  in  a 
grant  to  a  woman  for  life  free  from  th«' 
debts  and  liabilities  of  her  husband,  tbt* 
property  at  her  death  to  go  to  the  childrt-r. 
of  her  bodv,  it  was  held  that  the  wor> 
"children  of  her  body"  were  words  of  pur- 
chase, and  that  the  rule  in  Shelley's  Case 
therefore  did  not  apply. 

68  Cannon  v.  Barry,  59  Miss.  289. 
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tenant  with  certain  explanatory  or  qualify- 
ing- words.  The  question  being  what  did  the 
grantor  or  testator  mean  by  the  word  **chil- 
dren,*'  manifestly  such  an  inquiry  might 
arise  as  well  in  a  jurisdiction  in  which  the 
rule  in  Shelley's  Case  is  not  in  force  as  in 
one  in  which  it  is.  Any  difficulty  of  in- 
terpretation, or  conflict  in  interpreting 
similar  phrases,  as  hereinbefore  repeatedly 
pointed  out,  is  not  a  difficulty  arising  from 
ti.e  application  of  the  rule  in  Shelley's 
Case,  but  one  relating  only  to  the  discovery 
of  the  intention  of  the  author  of  the  instru- 
ment, due  to  the  ambiguous  language  used; 
a  difficulty  which  is  as  present  in  juris- 
dictions where  the  rule  in  Shelley's  Case 
(!( 0:^  not  prevail  as  in  those  in  which  it 
bulds  full  sway. 

The  language  of  a  deed  limiting  the  re- 
mainder to  the  lawful  children  of  the  life 
tenant  does  not  bring  it  within  the  rule  in 
Shelley's  Case,W  or  after  his  death  to  the 
then  living  children  of  his  body,M  or  to 
the  children  by  a  particular  husband.W  Nor 
does   it   apply  to  a  devise  of   property   to 


trustees  to  the  use  of  A  for  life,  and  then 
to  his  children  in  priority  in  case  he  could 
marry,  the  sons  to  inherit  before  the  daugh- 
ters, but  over  in  case  the  said  A  should  die 
unmarried.00 

Where  the  devise  was  to  a  testator's  son 
and  daughter  during  the  term  of  their 
natural  lives,  and  after  their  decease  to 
their  children,  the  heirs  of  their  bodies  for- 
ever, it  was  held  that  the  words  "heirs  of 
their  bodies"  did  not  militate  against  the 
previously  expressed  intent  of  the  devisor, 
because  the  heirs  of  their  bodies  were,  of 
course,  their  children,  and  the  devise  was 
still  nothing  more  than  a  devise  to  the 
children  of  those  to  whom  the  life  estate 
was  given ;  that  although  the  words  in  their 
legal  import  were  words  of  limitation,  in 
the  connection  in  which  they  were  used,  it 
was  obvious  that  the  testator  intended  them 
in  a  restricted  sense  to  mean  their  chil- 
dren.^l  The  question  raised  by  the  quali- 
fying words  is  whether  they  indicate  that 
the  word  "children"  was  used  in  the  sense  of 
heirs.^    Where  the  gift  is  to  the  children 


WMcDill  V.  Meyer  (Ark.)  128  S.  W.  364. 

68  In  Jackson  v.  Jackson,  127  Ind.  346,  26 
X.  E.  897,  it  was  held  that  the  rule  in 
Shelley's  Case  did  not  apply  where  the  grant 
was  to  a  man  for  life,  and  after  his  death 
to  the  then  living  children  of  his  body,  it 
being  expressly  understood  that  the  grantee 
was  to  have  no  greater  estate  than  a  life 
f^tate,  and  at  his  death  the  property  was  to 
pn  to  the  children  of  his  body  then  living, 
the  children  being  alive  at  the  time  of  the 
inaking  of  the  deed,  and  being  capable  of 
taking. 

w  Berry  v.  Spivey,  44  Tex.  Civ.  App.  18, 
1'7  S    W   511. 

aSavile  v.Savile  [1896]  1  Ir.  Ch.  249. 

€1  Doe  ex  dem.  Patterson  v.  Jackman,  5 
hid.  283. 

^  In  a  limitation  after  the  life  estate  to 
the  "children  and  heirs"  of  the  life  tenant, 
it  was  held  that  the  word  "children"  was 
controlling,  and  that,  giving  the  word 
•'heirs"  the  force  of  the  word  "children,"  it 
became  a  word  of  purchase,  taking  the  de- 
vice out  of  the  rule  in  Shelley's  Case.  Cow- 
ell  V.  Hicks  (N.  J.  Eq.)   30  Atl.  1091. 

Where  the  devise  was  to  the  testator's 
son  during  his  natural  life,  and  at  his 
death  to  his  children,  "if  he  have  any,  and 
if  he  have  no  children,  or  if  there  be  no 
heirs  of  his  body,  then  .  .  .  to  his 
other  heirs  of  his  own  blood  equally,"  it  was 
held  that  the  son  did  not  take  a  fee.  Ridge- 
way  V.  Lanphear,  99-  Ind.  251. 

In  Bissey's  Estate,  4  Pa.  Co.  Ct.  458,  there 
was  a  devise  to  testator's  son  of  the  inter- 
est of  the  sum  of  $2,500,  to  be  paid  to  him 
annually  during  his  life,  the  principal  sum 
at  his  death  to  be  paid  to  his  children,  the 
will  providing  that  in  case  the  son  should 
die  without  cnildren  living,  or  the  issue  of 
any  deceased  child  or  children  living,  then 
over.  It  was  held  that  the  bequest  of  the 
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interest  of  the  $2,500  strongly  indicated  a 
purpose  to  use  the  word  "children"  in  its 
ordinary  and  accepted  sense,  and  that  the 
expression  "issue  of  any  deceased  child  or 
children"  did  not  change  this,  it  being  mere- 
ly descriptive. 

Where  the  remaindermen  were  designated 
as  "the  children  left  by  my  daughter  Alary 
of  her  body,  or  the  descendants  of  such 
child  or  children,  if  she  leaves  no  child," 
it  was  held  that  it  was  evident  that  the  tes- 
tatrix did  not  by  this  language  contemplate 
the  remaindermen  as  constituting  an  un- 
broken line  of  descent,  to  take  in  succession 
from  generation  to  generation,  but  that  she 
intended  in  the  first  place  that  the  children 
of  her  daughter,  if  she  left  children,  should 
take  the  entire  estate  in  fee,  and  only  in 
case  she  left  no  child  were  the  descendants 
of  children  to  take  at  all,  and  that  in  that 
event  the  descendants  of  her  children  living 
at  her  death  should  in  like  manner  take  the 
entire  estate  in  fee.  Boutelle  v.  City  Sav. 
Bank,  18  R.  L  177,  26  Atl.  53. 

After  life  estates  to  testator's  children, 
the  will  provided  that  the  property  was  to 
go  and  be  divided  between  the  children  and 
lawful  heirs  of  testator's  children.  It  was 
held  that  the  words  "lawful  heirs"  did  not 
explain  and  enlarge  the  preceding  word 
"children,"  so  as  to  bring  the  devise  witliin 
the  rule  in  Shellcv's  Case.  Reilly  v.  Bris- 
tow,  105  Md.  320,  *66  Atl.  202. 

The  rule  does  not  apply  to  a  devise  to  a 
woman  for  life,  and  at  her  death  to  her  child 
or  children  lawfully  begotten,  but  providing 
that  if  she  should  leave  no  child,  the  prop- 
erty was  to  bo  oiually  divided  between  testa- 
tor's grandohildron,  it  being  his  intention 
to  entail  ns  far  as  the  grandchildren,  since, 
while  tlip  words,  "to  her  for  life,  and  at  her 
(loccasp  to  her  children  lawfully  begotten," 
arc   ordinarily   words   designating   heirs  of 
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as  remaindermen,  it  is  to  them  distribu- 
tively  as  tenants  in  common,  or  to  their 
theirs.  This  shows  that  it  was  not  intend- 
ed that  they  should  take  as  heirs  of  the  life 
tenant.**  But  the  word  "children**  was  held 
to  have  been  used  as  a  word  of  limitation  in 
a  devise  of  real  estate  to  testator's  sons  for 
their  use  and  support  during  their  natural 
lives,  and  at  their  deaths  to  descend  to  their 


children,  if  any;  if  no  children,  then  to 
descend  to  the  brothers  and  sisters  and 
their  children,  so  that  the  first  taker  toc>k 
a  fee  simple  in  the  land  devised  to  hiioM 
And  in  a  devise  to  testator's  sister,  and  at 
her  death  to  her  child,  children,  or  other 
lineal  descendants,  it  was  held  that  th^? 
words  "child,"  "children,"  were  so  qualified 
by  the  words  "other  lineal  descendants''  ai 


the  body,  if  uncontrolled  by  other  provisions, 
the  devise  to  the  children  is  in  unequivocal 
words  designating  a  fee  simple,  and  since 
there  is  a  clear  implication  that  the  entail 
was  not  to  extend  beyond  the  grandchildren. 
Wight  V.  Baury,  7  Cush.  105. 

w  Guthrie's  Appeal,  37  Pa.  9.  "True," 
said  the  court,  "it  has  been  ruled  that  in 
cases  where  the  remainder  is  limited  to 
'heirs  of  the  body,'  a  direction  that  they 
shall  take  distributively  will  not  prevent 
the  application  of  the  rule  in  Shelley's  Case; 
but  this  is  because  the  presumption  of  limi- 
tation arising  from  the  use  of  the  word 
'heirs'  is  too  strong  to  be  rebutted  by  the 
repugnant  provision  for  distribution.  It 
never  yet  has  been  held  that  such  a  pro- 
vision can  be  rejected  when  the  remainder  is 
limited  to  objects  described  by  apt  words 
of  purchase.  So,  too,  it  has  been  held  that 
the  rule  applies,  though,  in  addition  to  the 
first  words  of  inheritance,  viz.,  'heirs'  or 
'heirs  of  the  body,'  there  are  superadded 
words  of  limitation  similar  to  the  first,  but 
this  is  for  the  same  reason.  It  is  a  mis- 
take to  argue  that,  because  certain  things 
will  not  suflice  to  convert  'heirs*  or  'heirs  of 
the  body'  into  words  of  purchase,  they  are  of 
no  consequence  when  the  search  is  for  the 
meaning  of  'children*  or  any  other  word 
naturally  descriptive  of  persons  rather  than 
estates.  And  even  when  the  limitation  is  to 
heirs  of  the  body,  to  take  distributively, 
with  similar  words  of  limitation  added, 
such  ».  direction  is  held  to  convert  even  the 
technical  words  'heirs  of  the  body'  into 
words  of  purchase." 

Where  the  habendum  clause  was  to  have 
and  to  hold  to  the  party  of  the  second  part, 
to  his  own  use,  benefit,  and  behoof,  during 
his  natural  life,  and  at  his  death  to  descend 
to  and  be  vested  in  the  children  of  the 
said  party  of  the  second  part  by  him  law- 
fully begotten,  and  if  any  of  the  children 
of  the  said  party  of  the  second  part  should 
die  leaving  lawful  issue,  such  issue  to  take 
the  share  of  the  dead  parent,  the  heirs  and 
assigns  of  suoh  children  and  issue  forever, 
it  was  held  that  it  was  vain  to  say  that  the 
intention  of  the  grantor  that  the  remainder- 
men should  take  by  descent,  and  not  as  pur- 
chasers, was  to  be  inferred  from  the  expres- 
sion that  after  the  decease  of  the  tenant  for 
life  the  land  should  descend  and  title  be 
vested  in  his  children.  The  court  said  that 
the  heritable  succession  from  the  tenant 
for  life  was  not  intended  by  the  grantor 
was  manifest  in  three  ways,  by  the  use  of 
apt  words  of  purchase,  that  is  "children;" 
in  describing  the  remaindermen  by  giving 
the  land  to  them  distributively  as  tenants 
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in  common;  and  by  adding  words  of  limi- 
tation in  fee  to  the  grant  to  them,  lykr 
V.  Moore,  42  Pa,  374. 

Under  a  deed  of  gift  to  testator's  dau^h 
ter  for  life,  and  at  her  death  to  her  cbil- 
dren  or  to  their  lineal  descendants,  it  «ai 
held  that  the  daughter  took  only  a  life  i's 
tate,  the  rule  in  Shelley's  Case  not  bt'.ni: 
applicable.  Brown  v.  Brown,  125  Iowa,  2.>. 
67  L.R.A.  629,  101  N.  W.  81. 

64  Potts   V.   Kline,    174  Pa.   513,  34  All 
19L 

In  Haldeman  v.  Haldeman,  40  Pa.  29.  i\w 
words  "child  or  children"  in  a  devise  to  tes- 
tator's daughter  for  life,  remainder  to  de- 
scend to  the  child  or  children,  and  the  gift 
to  lapse  if  the  daughter  should  die.  aiii 
leave  no  lawful  heir,  were  held  to  be  useJ 
in  the  sense  of  issue.  The  court  said  it  ir.i> 
evident  that  the  point  of  time  when  the  tw 
tator  intended  the  estate  given  to  the  daugli 
ter  and  her  child  or  children  to  cease,  aiil 
when  the  property  was  intended  to  fall  ii't 
the  residue  of  his  estate,  was  the  same,  i  !•  - 
termination  of  the  estate  and  the  lapse  veie 
in  his  mind  contemporaneous.  Here  W 
used  the  words  "child,"  "children,"  and  is 
sue"  as  meaning  the  same  thing,  as  nieanin: 
heirs  of  the  body,  and  not  as  descriptiu- 
of  mere  individuals. 

In  Simpson  v.  Reed,  205  Pa.  53,  54  At!. 
499,  a  testator  devised  to  his  daughter  a 
certain  portion  of  his  estate  for  life  oriK, 
and  the  remainder,  after  her  death,  to  If-r 
child  or  children  in  fee,  the  will  proviJiru- 
that  if  the  daughter  at  the  time  of  her  (Uat 
should  have  neither  husband,  child,  or  di  i- 
dren,  she  might  dispose  of  the  prof-erty  j*> 
she  thought  proper.  The  will  also  dirmte 
that  if  anv  of  the  devisees  named  there 
should  refuse  to  take  their  devises,  it  sh  'U  i 
revert  back  to  testator's  estate,  and  le  ii- 
vided  among  his  other  **said  heirs  eqiiail}* 
It  was  held  that  the  testator  had  ust^l  i!:e 
words  "child"  or  "children"  as  desvTilHU 
and  applying  to  a  class,  the  legally  liiui' 
descendants  of  his  daughter,  the  snine  a>  !' 
he  had  used  the  words  "heirs  of  the  l«>iy." 

In  Vilsack's  Estate,  207  Pa.  611,  57'  Atl 
32,  a  testator  devised  all  his  real  and  per 
sonal  estate  to  his  wife  for  life,  and  at  r.tr 
death  the  proceeds  to-  sons  and  dangiitt'rs 
during  their  lives,  share  and  share  alike,  s:  >i 
after  the  death  of  either  of  the  sons  ai:: 
daughters,  he  bequeathed  to  their  child  or 
children  the  shares  held  by  the  sons  ari 
daughters  at  the  time  of  his  or  her  de.1t^ 
but  in  case  of  dying  without  heirs,  tic 
share  of  the  deceased  son  and  daughter  vd? 
to  be  divided  equally  between  the  le-^taturs 
grandchildren,   share   and   share  alike.     It 
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to  make  them  words  of  limitation.^  And 
a  devise  to  one  for  life  and  then  to  her  chil- 
dren or  issue,  and  in  default  of  these,  to  the 
testator's  heirs,  was  held  to  be  only  another 
way  of  devising  to  the  first  taker  for  life, 
remainder  to  her  heirs.  The  court  said  that 
her  heirs  were,  first,  her  descendants,  and 
next,  her  next  of  kin  on  the  side  of  the 
testator,   that  is,  his  heirs,  and  that  this 

was  just  the  line  of  inheritance  described  by 
him«e. 


j9.  Words   of   distribution* 


It  would  seem  to  be  very  plain  that  words 
of  distribution  added  to  a  word  of  purchase 
would  not  change  it  into  a  word  of  limi- 
tation, and  so  the  cases  hold  where  the 
limitation  is  to  the  children  of  the  life 
tenant.  The  rule  does  not  apply  to  a  deed 
to  one  for  life,  the  property  at  his  death  to 


was  held  that  the  testator  intended  to  limit 
the  estate  given  to  his  children  to  their 
lineal  heirs  or  issue,  and  that  he  intended  to 
use  the  word  "children"  in  its  compre- 
hensive and  extended  sense,  meaning  issue 
or  heirs  of  the  body,  so  as  to  create  an  estate 
tail  in  the  first  takers,  which  was  enlarged 
by  statute  to  a  fee. 

Where  the  limitation  was  to  the  "chil- 
dren and  heirs  of  the  body"  of  the  life  ten- 
ant, it  was  held  that  the  word  "children" 
was  to  be  construed  as  a  word  of  limita- 
tion Wilson  V.  Heilman,  219  Pa.  237,  68 
Atl.  674. 

In  Pifer  v.  Locke,  205  Pa.  616,  65  Atl. 
790,  a  devise  of  real  estate  to  testator's 
daughter  for  life,  the  will  providing  that  at 
her  death  the  property  should  go  to  her  chil- 
dren or  issue  in  fee  simple,  was  held  to  vest 
in  the  daughter  an  estate  in  fee  tail,  con- 
»'er:ed  by  statute  into  an  estate  in  fee  sim- 
ple, the  words  "children"  or  "issue"  being 
u^ed  in  the  sense  of  heirs. 

«  Mason  v.  Ammon,  117  Pa.  127,  11  Atl. 
449 

And  an  estate  tail  was  held  to  have  been 
created  \l  testator's  daughter  by  a  devise 
of  real  estate  to  a  trustee,  to  permit  the 
daughter  not  only  to  receive  the  rents  and 
profits  to  her  own  use,  or  to  sell  or  mort- 
gage any  part  if  occasion  required,  but  to 
settle  on  any  husband  she  might  take  some 
or  any  part  thereof,  should  he  survive  her, 
on  certain  conditions,  the  will  providing 
that,  should  the  daughter  have  a  child,  the 
use  of  the  property  should  go  to  the  child 
after  the  daughter's  death,  with  a  reason- 
able maintenance  for  the  education  of  the 
child  in  the  meantime,  the  word  "child"  be- 
ing held  not  to  be  a  deaignatio  personw,  but 
to  comprehend  a  class.  Doe  ex  dem.  Jones 
V.  Davies,  4  Barn.  &  Ad.  43. 

In  Brinton  v.  Martin,  197  Pa.  615,  47  Atl. 
B41,  the  rule  was  held  applicable  to  a  devise 
to  a  son  for  life,  at  his  death  the  same  to 
descend  to  his  children,  or  in  default  of 
children  to  his  legal  heirs.  The  court  said 
that  where  the  intention  of  the  testator 
was  that  the  second  taker  should  take  not 
from  him,  but  from  the  first  taker,  then  tlie 
words  "children,"  "issue,"  etc.,  as  well  as 
"heirs,"  become  words  of  limitation. 

In  Sayer  v.  Masterman,  1  Ambl.  344,  un- 
der a  devise  of  certain  property  to  testa- 
tor's brother  for  life,  with  power  of  join- 
turing, and  after  his  death  to  such  child  or 
children  as  should  lawfully  be  bopr  )tten  by 
him,  the  males  to  be  preferred  before  the 
females,  and  they  to  succeed  accord  in^j  to 
their  birth,  and  in  trust  to  preserve  con- 
tingent remainders  during  the  life  of  tlic 
29  L.R.A.(\.S.) 


brother,  and  on  the  death  of  the  brother  and 
"on  failure  of  issue  as  aforesaid,"  then  over, 
Smythe,  Lord  Commissioner,  said  that  if  it 
were  necessary  to  determine  it,  he  was 
strongly  inclined  to  think  that  the  brother 
took  an  estate  tail. 

Under  a  devise  of  freehold  estate  to  a 
woman  for  life,  and  in  case  she  should  mar- 
ry and  have  issue  to  her  children,  and  in 
case  she  should  have  no  issue,  then  over,  it 
was  held  that  the  word  "children"  was  used 
as  synonymous  with  the  word  "issue,"  and 
that  she  therefore  took  an  estate  tail.  V61- 
ler  V.  Carter,  1  Jur.  N.  S.  278. 

In  Dick  V.  Bicker,  222  111.  413,  113  Am. 
St.  Bep.  426,  78  N.  E.  823,  a  grant  to  a 
woman  tor  life,  and  after  her  death  to  the 
use  of  the  children  of  her  body  begotten,  in 
fee  tail  forever,  was  held  to  create  an  es- 
tate tail  in  the  first  taker,  which,  under  §  6 
of  the  Illinois  conveyance  act,  conveyed  to 
her  an  estate  for  life,  remainder  in  fee  sim- 
ple to  her  children. 

A  devise  of  real  and  personal  property 
to  testator's  daughter  for  life,  and  after- 
wards to  her  children  "and  the  heirs  of 
her  body  forever,"  was  held  to  be  within 
the  rule  in  Shelley's  Case.  Calmes  v.  Car- 
ruth,  12  Bob.   (La.)   660. 

Where  the  remainder  was  to  the  devisee's 
children  or  legal  heirs,  to  come  into  their 
possession  when  they  became  twenty-one 
years  of  age,  if  their  father  was  then  dead, 
it  was  held  that  these  words  must  be  re- 
garded as  words  of  limitation,  having  the 
same  effect  as  a  devise  to  one  for  life  and  to 
the  heirs  of  his  body  in  fee  simple.  Sheeley 
V.  Neidharamer,  182  Pa.  163,  37  Atl.  939. 

In  Seybert  v.  Hibbert,  5  Pa,  Super.  Ct. 
537,  the  devise  was  to  the  testator's  four 
sons  during  their  natural  lifetime,  to  be 
equally  divided  amongst  them  in  quantity 
and  quality,  the  will  providing  that  if  any 
of  them  should  die  without  heirs,  the  share 
of  the  deceased  should  be  divided  amongst 
the  surviving  ones,  and  then  provided  that 
at  their  death  it  be  divided  amongst  their 
children,  and  so  on  from  one  generation  to 
another,  and  it  was  held  that  the  rule  in 
Shelley's  Case  was  applicable,  since  nothing 
but  the  whole  line  of  issue,  the  heirs  of  the 
body,  answered  the  testator's  description  of 
those  who  were  to  take  by  this  limitation. 

6«McKee  v.  McKinley,  33  Pa.  92. 

Likewise  a  conveyance  to  trustees  for  the 
sole  and  proper  benefit  and  behoof  of  a  per- 
son during  her  natural  life,  and  at  her  death 
to  descend  to  her  children,. if  she  have  any, 
and  if  not,  to  her  assigns  forever,  was  held 
to  be  within  the  rule  in  Shelley's  Case, 
Nelson  v.  Davis,  35  Ind.  474. 
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vest  absolutely  in  fee  simple  in  his  surviv- 
ing children,  if  any  there  be,  as  tenants  in 
common,  and  in  case  he  should  die  without 
issue  alive,  then  over.<7  Likewise,  it  was 
said  that  where  a  term  was  bequeathed  to 
A  for  life,  and  after  his  death  to  B,  for 


life,  and  after  the  death  of  the  survivor  to 
the  children  of  A,  share  and  sha^e  alike,  and 
if  A  should  die  w^ithout  issue  of  bis  bo<ly, 
then  to  C  for  life,  this  was  not  such  a  limita- 
tion as  must,  in  its  legal  operation,  create 
an  estate  tail.68     So  the  cases  hold.*B 


In  Shapley  v.  Diehl,  203  Pa.  566,  53  Atl. 
374,  a  limitation  after  the  death  of  the  life 
tenant  to  his  children  or  heirs  was  held  to 
mean  heirs  of  the  grantee  of  the  life  estate, 
the  word  *'heirs"  being  used  as  a  synonym 
to  enlarge  and  explain  the  preceding  word, 
which  might  otherwise  fail  of  its  real  in- 
tendment, the  rule  in  Shelley's  Case  apply- 
ing. 

But  where  the  devise  was  to  each  of  two 
daughters,  the  income  of  one  half  of  the  tes- 
tator's real  estate  for' life  only,  and  on  the 
decease  of  either  her  share  to  go  to  her  chil- 
dren in  fee  simple,  it  was  held  that  by  tlie 
use  of  the  words,  '*to  go  to  her  children  in 
fee  simple,"  and  by  a  provision  that  the 
husband  of  her  daughters  should  not  control, 
inherit,  or  even  claim  a  life  estate  therein, 
and  by  the  use  of  the  words  **to  inherit"  in 
a  clause  as  follows:  ''I  further  provide 
that  in  case  neither  of  my  daughters  are 
living  at  the  time  of  my  death,  or  children 
of  theirs  living  to  inherit  the  property 
which  I  give  to  my  daughters,  1  then  give," 
etc.,  there  was  no*  indication  that  the*  word 
"children"  was  used  in  the  a^'nse  of  the  word 
"heirs."  Foster  v.  McKenna,  8  Sadler  (Pa.) 
538,  11  Atl.  674. 

67  Williams  v.  Hedrick,  37  C.  C.  A.  552, 
96  Fed.  657. 

So,  where  the  testator  gave  land  to  his 
son,  "to  hold  the  same  to  him  during  his 
natural  life,  and  after  his  decease  to  his 
children  lawfully  begotten,  share  and  share 
alike,"  it  was  held  that  tiie  rule  did  not  ap- 
ply. Gernet  v.  Lynn,  31  Pa.  94.  The  court 
said:  "The  rule  in  Slielley's  Case  is  of  high 
antiquity.  It  did  not  originate  in  that  case. 
It  existed  long  before.  It  is  stated  in  our 
law  books  thousands  of  times,  by  judges  and 
elementary  writers;  but  in  every  statement 
of  it  the  most  careless  student  will  perceive 
that  its  object  is  to  fix  the  legal  meaning  of 
the  word  *heirs,*  when  used  in  the  connec- 
tion set  forth  in  the  rule.  It  does  not  pro- 
fess to  seize  upon  any  other  term,  and  make 
it  subservient  to  the  same  policy,  regardless 
of  the  intention  of  the  grantor  or  devisor. 
It  is  true  that  in  some  cnses  the  word  is 
sue'  has  been  subjected  to  its  operation ;  but 
this  is  never  the  case  when  the  word  appears 
to  have  been  used  to  describe  definite  ob- 
jects of  the  testator's  bounty.  The  rule  onh 
operates  on  the  word  'issue'  when  it  ap 
pears  to  have  been  used  to  mean  an  in 
definite  succession  of  lineal  descendants,  in 
which  case  it  is  svnonvnious  with  the  term 
'heirs  of  the  bodv.*  When  it  is  used  as 
synonymous  with  'children,*  it  is  not  with 
in  the  meaning  of  the  rule.  It  is,  therefore 
very  clear  that  when  the  term  'children'  is 
used  to  designate  the  object  of  the  testa 
tor's  bountv,  and  some  of  them  are  in  esse 
at  the  date  of  the  will,  and  also  at  the  time 
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it  takes  effect,  neither  the  policy  nor  tiie 
words  of  the  rule  apply.  In  such  a  case  the 
remainder  neither  hangs  in  abeyance,  nor 
vests  in  the  life  estate  to  await  the  coming 
of  claimants  who  may  answer  the  descrip- 
tion of  heirs  of  the  first  taker  at  the  time 
of  his  death." 

The  rule  does  not  apply  to  a  limitation 
after  the  life  estate  to  "such  of  her  chil- 
dren or  their  heirs  as  may  survive  her  [tbe 
life  tenant]  as  tenants  in  common,  that  is, 
t)ie  child  or  children  of  any  deceased  child 
of  hers  shall  hold  the  same  interest  and 
right  that  the  deceased  parent  would  ha\e 
held  if  living."    Guthrie's  Appeal,  37  Pa,  9. 

Under  a  deed  to  a  trustee  in  trust  for  the 
sole  use  of  a  woman  for  life,  the  property  at 
her  death  to  be  divided  amongst  her  chil- 
dren surviving  her,  grandchildren  to  repre- 
sent the  share  of  a  deceased  child,  it  was 
held  that  the  first  taker  took  but  a  life  es- 
tate. Clark  V.  Neves,  76  S.  C.  484,  12  L.R.A. 
(N.S.)   298,  57  S.  E.  614. 

A  devise  of  property  to  the  separate  use 
of  testator's  daughter,  not  to  be  subject  in 
any  event  to  the  debts  or  contracts  of  her 
husband,  but  to  be  hers  during  life,  and  at 
her  death  to  be  equally  divided  among  ber 
children,  is  not  within  the  rule.  Williams 
v.  Sneed,  3  Coldw.  533. 

The  rule  does  not  apply  to  a  devise  of  t 
tract  of  land  and  a  slave  to  a  testators  son, 
the  will  providing  that  at  the  latter 's  deatb 
the  property  shall  be  equally  divided  tuaon^ 
his  children.  Stubbs  v.  Stubbs,  11  Humpii. 
43. 

In  Moon  v.  Stone,  19  Gratt.  130,  where  tl* 
testator  lent  land  to  his  daughter  to  be  pos- 
sessed by  her  during  .her  life  and  the  life  or 
widowerhood  of  any  husband  she  might 
have,  and  at  her  death,  and  the  death,  or 
after  the  marriage,  of  her  husband,  then  to 
be  equally  divided  among  her  children,  if  she 
should  have  any,  and  if  none,  then  over,  it 
was  held  that  the  word  "children"  was  U!k.Hi 
as  a  word  of  purchase. 

In  Hall  V.  Smith,  25  Gratt.  70,  the  court 
calls  attention  to  the  arguments  of  couhm:! 
in  the  last -mentioned  case,  **  which"  say- 
the  court,  "for  painstaking  industry  ani 
thorough  research,  have  rarely,  if  ever,  been 
equalled,  and  never  surpassed',  by  any  argu- 
ment before  this  court." 

6S  Doe  ex  dem.  Lyde  v.  Lyde,  1  T.  R.  3:».^. 

W  \Vhore  the  devise  over  is  to  the  children 
of  the  life  tenant's  body  "lawfully  to  he  1* 
2:otten  forever,  which  children  of  her  lH-«iy 
lawfully  to  be  begotten  are  to  share  liu' 
•<ame  equally  amongst  them,  be  they  son  or 
•  laughter,  or  sons  and  daughters,"'  it  was 
held  that  the  word  "children"  would  not  1< 
construed  as  equivalent  to  the  words  "ht^irs 
)f  the  body,"  where,  at  the  time  of  tie 
aiaking   of    the   will,    the   rules  of  de^oent 
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3,  Superadded  woriJs  of  Ihnitation. 

There  is  a  conflict  on  the  question  wheth- 
er words  of  limitation  superadded  to  a 
limitation  to  the  children  of  the  life 
tenant  change  it  to  a  word  of  limitation, 
the  prevailing  and  better  opinion  being  that 
it  docs  not.  When  such  words  are  added  to 
the  word  "heirs,"  the  contention  is  that 
they  reduce  that  word  trom  a  word  of  lim- 
itation to  a  word  of  purchase,  by  showing 
that  the  author  of  the  instrument  intended 
to  make  the  heirs  the  original  stock  from 
which  the  inheritance  was  to  spring;  but, 


as  applied  to  children,  it  has  been  held 
that  these  superadded  limitations  have  an 
enlarging  effect,  indicating  that  the  testator 
or  grantor  used  the  word  "children"  in  the 
sense  of  **heir8,''  therefore  converting  it  into 
a  word  of  limitation. 

A  devise  to  testator's  grandson  for  life, 
and  after  his  death  to  his  children,  to  have 
and  to  hold  unto  his  children,  their*  heirs 
and  assigns  forever,  was  held  not  within  the 
rule  in  Shelley's  Case,  the  words  "heirs  and 
assigns"  not  referring  to  the  grandson,  but 
to  his  children,  to  indicate  that  they  were 
to  take  in  fee.70    And  the  limitation  of  the 


cast  the  estate  upon  the  males  in  exclu- 
sion of  the  females,  and  of  the  males 
preferred  the  eldest  to  the  exclusion  of  the 
others,  since  the  devise  here  gave  the  estate 
over  to  the  children,  both  males  and  females, 
and  thus  precluded  the  possibility  of  the 
children  taking  by  descent.  M'Nair  v.  Haw- 
kins, 4  Bibb,  300. 

In  Doe  ex  dem.  Liversage  v.  Vaughan, 
5  Barn.  &  Aid.  464,  it  was  held  that  the 
word  *'children"  was  not  used  as  nomen  col- 
lect ivum  in  a  devise  in  which  the  testator 
be<iueathed  property  to  his  nephew  for  life, 
and  after  his  death  to  all  and  every  child 
and  children  of  the  nephew  lawfully  begot- 
ten or  to  be  begotten,  whether  sons  or 
dauvhters,  they,  if  more  than  one,  to  take  as 
tenants  in  common  in  equal  shares  and 
proportions,  and  for  want  of  such  issue,  to 
his  own  right  heirs  forever. 

The  rule  does  not  apply  to  a  devise  of  real 
estate  to  a  daughter  for  life,  remainder  at 
her  death  to  her  child  or  children  then  liv- 
itiff,  and  the  descendants  of  those  who  may 
\ie  dead,  equally  to  be  divided  per  stirpes. 
Turley  v.  Turley,  11  Ohio  St.  173.  The 
(H>iirt  said  that  the  express  devise  to  her 
was  for  life,  and  that  the  employment  of  de- 
scriptive words  which  were  peculiarly  words 
nf  purchase,  and  not  of  limitation,  to  indi- 
cate the  recipients  of  the  fee,  added  to  the 
special  reference  made  to  the  descendants  of 
predeceased  children,  clearly  evinced  an  in- 
tention on  the  part  of  the  testator  to  create 
a  life  estate  only  in  the  daughter,  and  to 
make  the  children  and  their  descendants 
primary  donees  of  the  remainder. 

In  Harris  v.  M'Elroy,  5  Phila.  81,  an  es- 
tate was  limited  in  trust  to  a  woman  for 
life,  and  at  her  death  in  trust  for  her  hus- 
band for  his  life,  and  upon  the  death  of  the 
surx'ivor,  for  the  use,  benefit,  and  behoof  of 
8uch  of  the  children  of  the  wife  as  should 
then  be  living  in  fee,  in  equal  shares  as  ten- 
ants in  common,  the  issue  of  any  then  dead 
to  take  the  same  share  as  their  parent  would 
have  taken  if  living,  and  in  case  the  wife 
$*hould  die  without  leaving  anv  child  or 
children,  then  in  trust  for  her  right  heirs. 
It  was  held  that  the  children  took  as  pur- 
chasers, there  being  nothing  in  the  limita- 
tion to  show  that  the  word  "children"  was 
used  to  designate  the  heirs  of  the  first 
taker. 

The  rule  in  Shelley's  Case  has  no  applica- 
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tion  to  a  devise  to  a  woman  to  be  held  and 
enjoyed  by  her  during  her  life,  and  after  her 
death  to  be  equally  divided  between  her  chil- 
dren, if  she  leave  children,  and  if  not,  then 
to  be  equally  divided  among  the  testator's 
other  children,  there  being  nothing  whatever 
to  indicate  that  the  testator  did  not  use  the 
term  "children"  of  the  life  tenant  in  its 
primary  sense.  Rosenau  v.  Childress,  111 
Ala.  214,  20  So.  96. 

70  Hoover  v.  Strauss,  216  Pa.  130,  64  Atl. 
33a. 

In  a  grant  to  two  persons  during  their 
lives,  to  hold  in  moieties,  and  at  their  death 
one  moiety  to  the  children  of  one  and  their 
heirs,  and  one  moiety  to  the  children  of  the 
other  and  their  heirs,  the  words  "children 
and  their  heirs"  were  held  to  be  words  of 
purchase,  and  not  of  limitation,  by  any  prin- 
ciple of  construction  the  rule  in  Shelley's 
Case  had  ever  received.  Perry  v.  Calhoun, 
2  Humph.  561. 

The  rule  does  not  apply  to  a  devise  to  tes- 
tator's sons  for  life,  with  ultimate  devise 
after  the  deaths  of  their  wives  to  their  chil- 
dren respectively,  and  their  heirs  forever. 
Re  Sharon,  12  Ont.  L.  Rep.  605. 

Where  the  limitation  was  to  the  children 
of  the  life  tenant  successively  and  their 
heirs,  the  will  providing  that  if  the  life  ten- 
ant should  die  without  issue,  then  over,  it 
was  held  that  the  first  taker  had  only  an 
estate  for  life.  Ginger  v.  White,  Willes, 
Rep.  348. 

And  where  the  limitation  was  to  the  male 
children  of  the  life  tenant  for  their  lives, 
and  so  to  the  male  children  descending  from 
them,  and  on  their  decease  or  failure,  over, 
it  was  held  that  the  first  taker  took  only 
an  estate  for  life.  Goodtitle  ex  dem.  Cross 
V.  WoodhuU,  W^illes,  Rep.  692. 

The  rule  in  Shelley's  Case  has  no  applica- 
tion to  a  devise,  in  eflfect,  to  the  testator's 
son  for  life,  and  in  case  of  the  latter 's  death 
leaving  child  or  children  or  the  issue  of 
such,  remainder  to  such  child  or  children  or 
the  issue  of  such  child  or  children,  their 
heirs  and  assigns,  etc.,  since  neither  in  the 
construction  of  a  deed  or  will  where  the 
words  "child  or  children"  are  used,  and  not 
"heirs  or  heirs  of  the  body,"  has  the  rule 
anv  place.  Jamison  v.  McWhorter,  7  Houst. 
(Del.)    242,  31   Atl.  517. 

A  grant  to  one  during  her  natural  life, 
and  to  her  children  and  their  assigns  for* 
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remainder  to  cbildren  surviving  the  first 
tenant  of  tlie  freehold,  and  to  children  of 
children  who  may  be  deceased  at  the  death 
of  that  tenant,  was  held  not  unequivocally 
to  indicate  an  intention  that  they  shall  take 
as  heirs  of  the  tenant  for  life ;  that,  at  most, 
this  was  but  a  description  of  persons  with 
the  part  to  be  taken  by  each,  and  pointed 


to  no  line  of  succession.71  But  under  a 
limitation  after  a  life  estate  given  to  the 
testator's  nephew,  to  the  child  or  children 
which  the  nephew  might  leave  living  at  the 
time  of  his  death,  their  heirs  and  assigns 
forever,  the  child  or  children  or  descendants 
of  a  deceased  child  or  children  of  the 
nephew  to  take  the  part  to  which  the  parent 


ever,  was  held  not  to  be  within  the  rule  in 
Shelley's  Case,  there  being  no  words  of  in- 
heritance in  the  conveyance,  and  those  used, 
"her  children,"  being  words  of  purchase, 
and  not  of  limitation.  Sordon  v.  Gatewood, 
1  Ind.  107. 

In  Doe  ex  dem.  Patterson  y,  Jackman, 
5  Ind.  283,  a  devise  to  a  son  and  daughter 
during  the  term  of  their  natural  lives,  and 
after  their  decease  to  their  children,  the 
heirs  of  their  bodies  forever,  was  held  ob- 
viously to  import  a  life  estate  in  the  testa- 
tor's son  and  daughter,  and  a  remainder  to 
their  children. 

Where  there  is  a  limitation  to  an  indi- 
vidual or  individuals  of  the  family  of  the 
first  taker,  as  to  a  son,  sons,  or  children, 
with  superadded  words  of  limitation,  to  his 
or  their  heirs  in  fee  or  in  tail,  such  selec- 
tion being  a  manifestation  of  the  testator's 
intention  to  constitute  the  person  or  persons 
selected  a  stock  from  which  the  inheritance 
shall  be  deduced,  there  can  be  no  doubt  that 
the  ancestor  referred  to  will  take  an  estate 
for  life  only,  notwithstanding  the  person  or 
persons  so  selected  may  also  fill  the  char- 
acter of  heir  or  heirs  to  such  ancestor,  as 
in  the  case  of  a  limitation  in  strict  settle- 
ment on  first  and  other  sons.  Lyies  v. 
Digges,  6  Harr.  &  J.  364,  14  Am.  Dec.  281. 

Alter  an  express  limitation  to  a  man  for 
life  in  a  devise  of  land,  if  the  remainder  is 
given  or  limited  to  his  sons  or  his  children 
and  their  heirs  or  the  heirs  of  their  bodies, 
he  takes  an  estate  for  life  only,  and  the  sons 
or  children,  and  not  the  father,  take  the 
residue  of  the  estate  by  way  of  remainder. 
Re  Sanders,  4  Paige,  293.  The  court  said 
that  the  term  "children"  in  its  natural 
sense  is  a  word  of  purchase,  and  it  is  to  be 
taken  to  have  been  used  as  such,  unless  there 
are  other  expressions  in  the  will  which  show 
that  the  testator  intended  to  use  it  as  a 
word  of  limitation  only. 

71  Guthrie's  Appeal,  37  Pa.  9. 

The  words  "and  their  descendants"  in  a 
devise  of  land  to  one  for  life,  and  at  her 
death  to  go  to  her  children  and  their  de- 
scendants, was  held  not  to  indicate  that 
the  word  "children"  was  used  as  a  word  of 
limitation.  Giffiri's  Estate,  138  Pa.  327,  22 
Atl.  91.  The  court  said  that  the  limitation 
to  the  descendants  of  the  remaindermen 
showed  that  it  was  the  intention  of  the  tes- 
tatrix that  the  children  should  become  the 
/oot  of  a  new  succession,  and  take  under  the 
law  as  purchasers,  and  not  as  heirs. 

Where  a  testatrix  devised  land  subject 
to  her  husband's  life  estate,  to  her  three 
daughters  during  their  lives,  to  be  equally 
divided  between  them,  upon  condition  thnt 
thev  should  hold  the  property  free  from  the 
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control  of  their  husbands,  the  property  to 
descend  and  be  inherited  by  the  daughters' 
children  and  their  heirs  forever,  it  was  held 
that  the  word  "children"  and  "heirs"  were 
not  used  in  such  close  connection  as  to  ae- 
note  that  the  testatrix  intended  them  as 
synonymous  expressions,  and  that  they  did 
not  raise  the  life  estate  to  a  fee  on  the 
theory  that  the  word  **heirs,"  being  tie 
technical  word,  was  therefore  the  doniin.int 
and  controlling  expression,  and  should  gov- 
ern in  the  conclusion.  The  daughters  were 
therefore  held  to  take  only  a  life  estate. 
Lewis  v.  Bryce,  187  Pa.  362*^,  41  Atl.  275. 

In  Jordan  v.  Gatewood,  Smith  (Ind.)  S2, 
land  was  conveyed  to  a  woman  "during  her 
natural  life  and  to  her  children  and  their 
assigns  forever."  It  was  held  that  there 
being  no  words  of  inheritance  in  the  convey- 
ance, and  the  words  "her  children"  being 
words  of  purchase,  and  not  of  limitatiun, 
the  rule  in  Shelley's  Case  did  not  apply. 

A  deed  to  a  child  for  life,  and  on  her 
death  to  her  children  and  their  descendants 
who  may  be  alive  at  the  time  of  her  deato, 
gives  the  first  taker  only  an  estate  for  life. 
Snyder  v.  Greendale  Land  Co.  (Ind.  App.) 
91  N.  E.  819. 

Where  the  secondary  devise  upon  the 
death  of  the  life  tenant  leaving  lawful  is- 
sue is  to  his  child  or  children,  and  to  his, 
her,  or  their  heirs  or  assigns,  the  rule  in 
Shelley's  Case  does  not  apply.  Chrvstie  v. 
Phyfe,  19  N.  Y.  344.  The  court  said:  "The 
contingency  is  her  leaving  issue;  but  the  de- 
vise is  to  her  child  or  children,  and  to  him, 
her,  or  them  as  the  stock  or  stocks  of  their 
descent,  and  not  as  the  stock  of  the  mother. 
In  such  cases  'child  or  children*  are  never 
deemed  words  of  limitation." 

Where  a  testator,  after  giving  a  life  es- 
tate to  his  daughters  in  certain  property, 
provided  that  after  their  death  or  secir.a 
marriage,  it  should  go  to  the  use,  beiie^t, 
and  behoof  of  their  children  respectively. 
in  fee  simple  and  forever,  it  was  held  tiiat 
the  word  "children"  was  not  here  to  he  un- 
derstood as  a  word  of  limitation,  so  as  f^ 
vest  the  fee  in  the  daughters.  Owen  v. 
Cooper,  46  Jnd.  524. 

The  rule  does  not  apply  to  a  devise  to 
one,  and  upon  his  death  to  his  children  ab- 
solutely and  in  fee,  and  in  case  he  shuuIJ 
die  without  children,  then  over.  King  t. 
Savage  Brick  Co.  30  Pa.  Super.  Ct.  582.  In 
this  case  it  was  contended  that  the  testatrix 
in  the  first  part  of  the  section  of  her  will 
in  which  this  devise  was  made,  had  used  the 
!  terms  "children"  and  'issue"  interconverti- 
bly,  and  that  therefore  the  latter  word 
should  be  substituted  for  the  former  wher- 
ever the  word  "children"  occurred. 
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would  if  living  be  entitled,  it  was  held  that 
the  use  of  the  word  "heirs"  had  the  etlect 
to  enlarge  the  meaning  of  the  word  "chil- 
dren," and  that  the  testator's  general  in- 
tent being  that  the  estate  should  descend 
to  the  heirs  rendered  the  rule  in  Shelley's 
Case  applicable,  so  that  the  nephew  took  the 
fee.7« 

4.  Words    of    distribution    and   super^ 
added  limitations. 

If  words  of  distribution  alone,  or  super- 


added words  of  limitation  alone,  will  not 
convert  the  word  ''children"  into  a  word 
of  limitation,  it  would  seem  as  if  both 
words  of  distribution  and  words  of  super- 
added limitation  would  not  do  so,  when 
it  is  remembered  that  such  words,  when 
added  to  the  word  "heirs,"  tend  to  have 
a  reducing  effect,  that  is,  tend  to  show 
that  the  word  "heirs"  was  used  as  a  word 
of  purchase.  78  Still,  such  words,  together 
with  other  explanatory  or  modifying  wdrds, 


•»  Cook  V.  Councilman,  109  Md.  622,  72 
Atl.  404. 

And  a  devise  of  real  estate  to  each  of  four 
nieces,  the  will  providing  that  after  the 
death  of  each  niece  the  property  to  go  lo 
her  children  and  their  heirs  and  assigns 
forever,  was  held  to  create  an  estate  tail 
in  each  niece,  converted  by  statute  into  a 
fee  simple.  Sechler  v.  Eshleman,  222  Pa. 
35,  70  Atl.  910.  The  court  said  that  each 
share  was  to  go  to  the  lineal  heirs  as  point- 
ed out  by  law,  on  the  death  of  each  niece, 
and  that  the  word  "children"  wa's  synony- 
mous with  the  words  "heirs  of  the  body." 
"The  word  'children,'"  continued  the  court, 
'*is  not  a  designatio  personw,  as  none  of  the 
nieces  had  any  children,  and  all  were  un- 
married at  the  time  of  testator's  death.  The 
use  of  the  words  'children  and  their  heirs 
and  assigns  forever,"  therefore,  was  only 
another  way  of  devising  the  undivided  part 
of  the  land  to  each  niece  and  the  heirs  of 
her  body,  and  the  roundabout  way  which  the 
testator  takes  to  say  'heirs'  does  not  affect 
the  substance." 

Under  the  rule  in  Shelley's  Case,  if  an 
estate  given  to  tlie  life  tenant  was  devised 
after  death  to  the  use  of  the  children  of  her 
body  begotten,  in  fee  tail  forever,  the  first 
taker  would  have  a  fee-tail  estate.  Dick  v. 
Ricker,  222  111.  413,  113  Am.  St.  Rep.  426, 
78  N.  E.  823. 

In  Fletcher  v.  Fletcher,  88  Ind.  418,  it 
was  held  that  where  a  deed  conveyed  prop- 
erty to  certain  persons  during  their  lives, 
one  undivided  moiety  to  each,  and  then  after 
their  death  to  their  children  respectively  in 
fee  simple,  the  grantees,  upon  the  birth  of 
children,  took  a  fee,  and  Shelley's  Case  is 
cited  among  others  as  authority  for  the 
holding.  But  the  case  was  overruled  in  Mc- 
Ilhinny  v.  Mcllhinny,  137  Ind.  411,  24 
L,R.A.  489,  45  Am.  St.  Rep.  186,  37  N.  E. 
147,  in  which  it  is  said  that  the  word  "chil- 
dren" used  in  a  deed  has  always  been  held 
to  be  a  word  of  purchase,  and  not  a  word  of 
limitation. 

7S  A  grant  of  lands  to  one  for  life  and  at 
death  "unto  those  of  his  children  who  shall 
survive  him,  or  shall  have  died  before  him, 
leaving  lineal  descendants  surviving,"  "their 
heirs  and  assigns  forever,  in  equal  shares,  in 
fee  simple,  as  tenants  in  common,"  the  lands 
to  be  subject  to  the  support  and  mainte- 
nance of  the  wife  of  the  grantor  during 
her  widowhood,  habendum,  to  have  and 
to  hold  unto  the  grantee,  his  heirs  and 
aasigns,  to  and  for  his  and  their  sole  and 
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only  use  forever,  was  held  not  within  the 
rule,  the  grantee  taking  only  a  life  estate. 
Mulock,  C.  J.,  said  that  if  tlie  rule  in  Shel- 
ley's Case  were  to  apply,  whereby  the  gran- 
tee took  the  fee,  there  would  be  no  estate  in 
the  children  charged  with  the  support  and 
maintenance  of  the  widow,  for  it  was  not 
the  estate  granted  to  her  husband  which 
was  so  charged,  but  the  estate  granted  to 
the  children,  being  the  estate  which  the 
grantor  had  purported  to  grant  to  them  in 
lee  simple  as  tenants  in  common.  Pur- 
cell  V.  Tully,  12  Ont.  L.  Rep.  6. 

A  deed  conveying  land  to  the  grantor's 
daughter  for  life,  and  after  her  death  to 
such  of  her  children,  their  heirs  and  as- 
signs forever,  as  she  and  her  first  husband 
should  limit,  direct,  and  appoint,  and  for 
want  of  such  appointment,  to  all  her  chil- 
dren equally,  their  heirs  and  assigns  for- 
ever, was  held  not  to  fall  within  the  rule 
in  Shelley's  Case,  the  word  "children"  be- 
ing used  as  a  word  of  purchase.  Haywood 
v.  Moore,  2  Humph.  584. 

In  Chew's  Appeal,  37  Pa.  23,  a  limitation 
was  to  the  testator's  brother  for  life,  and 
after  his  death  to  his  several  children, 
their  heirs,  executors,  and  administrators, 
as  tenants  in  common,  and  with  the  di- 
rection that  should  any  of  the  children  of 
the  life  tenant  die  leaving  children,  the  chil- 
dren so  left  should  stand  in  the  place  of 
and  represent  their  parents.  The  court  said 
that  the  remainder  was  to  them  as  tenants 
in  common,  and  it  was  to  them  with  super- 
added words  of  limitation.  In  such  a  case 
the  remaindermen  take  as  purchasers,  and 
not  as  heirs  of  their  immediate  ancestor; 
that  even  if  the  gift  had  been  to  them  un- 
der the  description  of  the  technical  words  of 
limitation,  "heirs,"  or  "heirs  of  the  body," 
instead  of  the  word  of  purchase,  "children," 
they  must  have  taken  as  purchasers,  and  not 
as  heirs. 

In  Pearson  v.  Willis,  1  Pa.  Co.  Ct.  520, 
there  was  a  devise  to  testator's  daughters 
for  life,  and  upon  the  death  of  either  of  the 
daughters,  her  share  of  the  property  was 
devised  to  her  children,  their  several  and 
respective  heirs,  executors,  administrators, 
and  assigns,  in  equal  shares,  and  in  case 
of  the  death  of  either  of  the  daughters  with- 
out issue,  the  share  of  the  one  so  dying  was 
directed  to  be  divided  between  the  survivors 
or  survivor  of  them,  and  the  issue  of  such 
of  them  "who  may  then  be  deceased,  such 
issue  taking,  however,  such  part  or  share 
thereof  as  his,  her,  or  their  deceased  par- 
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have  been  held  to  convert  the  word  "chil- 
dren" into  a  word  of  limitation.  7^ 

5.  Lintitationa  over. 

Where  the  devise  after  the  life  tenancy 
was  to  the  children  of  the  life  tenant,  the 
succeeding  words,  "in  the  event,  however, 
of  her  death  without  lawful  issue,  I  give 
and  bequeath  the  said  land  to  my  next 
kindred  by  law,"  were  held  not  to  enlarge 
the  meaning  of  the  word  "children,"  pre- 
viously used,  from  a  word  of  purchase  to 
a  word  of  limitation,  so  as  to  give  the 
first  taker  an  estate  tail.  ?> 

XVII.  Miscellaneous  limitations. 

The  rule  does  not  apply  when  the  words 


"lawful  issue,"  "issue,"  "sons,"  or  "chil- 
dren" are  used  instead  of  "heirs,"  These 
words  are  regarded  as  words  of  purchase, 
and  not  of  limitation,  and  the  ancestor 
therefore  would  take  only  a  life  estate,  and 
his  sons  or  children  would  take  by  pur- 
chase for  the  reason  that  they  are  a  desig- 
nation of  persons  to  take  originally  in 
their  own  right.  But  when  the  limitation 
is  to  the  heirs,  it  is,  in  legal  intendment, 
a  limitation  to  them  as  a  class  or  denom- 
ination of  persons  to  take  in  succession 
from  generation  to  generation.^  Xor 
does  it  apply  where  the  limitation  is  to  the 
sons  of  the  iife  tenant.  77  A  limitation 
to  the  "lineal  descendants"  of  the  life 
tenant  may  or  may  not  be  taken  t<>  mean 


ent  or  parents  would  have  taken  had  she  or 
they  been  living."  It  was  held  that  the 
devise  was  plainly  one  to  the  daughters  for 
life,  with  remainder  in  fee  to  the  children 
of  the  daughters,  with  an  executory  devise 
or  alternative  limitation  over,  in  case  any 
of  the  daughters  should  die  without  a  child, 
to  the  surviving  daughters  or  their  issue. 

A  devise  to  the  testator's  daughter  for 
life,  and  at  her  death  to  such  child  or  chil- 
dren as  might  survive  her,  and  the  descend- 
ants of  such  child  or  children  as  might 
then  be  dead,  share  and  share  alike,  was 
held  in  Terrell  v.  Keeves,  103  Ala.  264,  16 
So.  64,  to  create  a  life  estate  in  the  daugh- 
ter. 

win  Workingmen's  Protection  &  Bldg. 
Asso.  V.  Hausman,  8  W.  N.  G.  517,  a  deed 
of  real  estate  to  a  trustee  for  the  use  of  a 
woman  during  her  life,  provided  that  if  she 
should  die  during  the  lifetime  of  her  hus- 
band, the  property  should  be  held  for  the 
use  of  her  nusband  during  his  life,  and  that 
after  the  death  of  both  of  them,  that  it 
should  be  held  by  the  trustee  upon  the  fur- 
ther trust  to  convey  the  premises  to  the  law- 
ful children  of  the  husband,  "now  born," 
and  such  other  child  or  children  as  might 
be  born  of  the  bodies  of  the  husband  and 
wife,  "and  the  lawful  issues  of  such  of  them 
as  may  be  dead  leaving  lawful  issue,  their 
heirs  and  assigns  forever,  to  be  equally  di- 
vided between  them,  share  and  share  alike, 
as  tenants  in  common,  and  not  as  joint  ten- 
ants." The  words  "child"  and  "children" 
were  held  to  be  words  of  limitation. 

In  Browning's  Petition,  16  R.  I.  441,  3 
L.R.A.  209,  16  Atl.  717,  it  was  held  that 
a  devise  to  two  persons  for  and  during  the 
term  of  their  lives,  and  after  them  equally 
to  their  children,  their '  heirs  and  assigns 
forever,  explained  in  a  later  clause  as  mean- 
ing that  after  the  death  of  either,  half  of 
the  estate  was  to  descend  to  the  heirs  and 
assigns  of  one,  and  the  other  half  to  the 
heirs  and  assigns  of  the  other,  must  be  con- 
strued, under  the  rule,  to  give  estates  in 
fee  simple  to  the  first  takers,  especially 
when  a  charge  of  legacies  was  made  thereon. 

76  Stump  V.  Jordan,  54  Md.  019.  The 
court  said  that  in  the  devise  after  the  life 
estate,  the  testator  had  used  the  mobt  ap- 
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propriate  word,  and  the  word  was  adopted 
in  order  to  avoid  the  operation  of  the  rule  in 
Shelley's  Case,  and  to  enable  the  children 
to  take  as  purchasers,  and  prevent  the  an- 
cestor from  depriving  them  of  the  estate  bj 
alienation  in  the  devise  tc  his  next  of  kin- 
dred. He  again  avoided  the  use  of  the 
words  "heirs  or  heirs  of  her  body,"  and 
adopted  the  term  "issue," — a  word  which 
might  be  employed  either  as  a  word  of  pur- 
chase or  limitation,  as  would  best  effectuate 
the  testator's  intention;  a  word  which  was 
much  more  flexible  than  "heirs  of  the  body." 
and  which  the  courts  more  readily  interpret- 
ed the  synonym  of  "children,"  and  as  a  mere 
description  of  the  person  or  persons  to  take; 
a  word  which  was  not,  ex  vi  termini,  in  the 
rule  in  Shelley's  Case,  and  which  was  de- 
pendent upon  the  context  as  to  whether  it 
would  give  an  estate  tail  to  the  ancestor. 
There  was  nothing  to  indicate  that  th« 
testator  had  a  general  intent  requiring  th€ 
sacrifice  of  the  particular  intent  for  the 
enlargement  of  the  estate  for  life  into  sn 
estate  of  inheritance. 

WBaker  v.  Scott,  62  111.  86. 
''^In  Forsbrook  v.  Forsbrook,  14  L.  T 
N.  S.  282,  there  was  a  devise  to  A  and  B 
for  life,  and  after  their  deaths,  to  their 
eldest  sons  for  life,  and  so  on,  the  elde^: 
son  of  each  of  the  two  families  to  inhtTi; 
said  property  forever.  It  was  contendeJ 
that  the  testator  clearly  intended  the  i*- 
sue  male  of  A  and  B  to  take  forever,  and 
this  wish  would  be  best  carried  into  effovn 
by  allowing  A  and  B  to  have  estates  tail 
male  as  tenants  in  common;  but  the  court 
held  that  these  eldest  sons  must  take  by 
purchase,  because  each  of  them  was  clearh 
pointed  out  and  persona  dcsignata  in  ex- 
istence and  certain  at  the  time  of  the  tes- 
tator's death,  but  that  the  eldest  si'iis 
took  an  estate  tail. 

A  devise  to  one  for  life,  and  after  lii* 
death  to  his  sons  and  their  heirs  fore^'i. 
equally  to  be  divided  among  them,  \<i«> 
held  not  to  be  within  the  rule,  the  W'>r'l 
"son"  being  a  word  of  purchase.  WaUer 
V.  Lewis,  00  Va.  578,  19  S.  E.  258. 

The  rule  does  not  apply  to  a  devise  t> 
a  woman  for  life,  remainder  io  lier  son**  a* 
tenants  in  common,  share  and  share  aliie, 
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heirs  of  the  body;  78  likewise  a  limitation 
to  the  "offspring."  79  A  devise  of  prop- 
erty to  sons  and  daughters,  to  be  equally 
divided    between    them,   the   will   providing 


should  be  kept  for  the  sole  and  separate 
use.  and  benefit  of  each  during  their  re- 
spective lives,  and  at  their  deaths  that  it 
go  to  their  nearest  of  kin  by  blood,  was 


that    all    property    the    daughters    received    held  to  give  a  life  estate  to  the  daughters, 


and  to  the  heirs  of  their  bodies,  it  being 
well  settled  that  a  limitation  by  way  of 
remainder  to  the  sons  of  the  first  taker, 
as  tenants  in  common,  manifests  the  in- 
tent of  the  testator  that  the  ancestor  should 
not  take  an  estate  in  fee  or  in  tail,  and  that 
the  sons  should  take  as  purchasers.  Web- 
ster V.  Cooper,  14  How.  488,  14  L.  ed.  510. 

In  Lyles  v.  Digges,  6  Harr.  &  J.  3G4,  14 
Am.  Dec.  281,  the  devise  was  to  the  testa- 
tor's son  for  life,  and  after  his  death  to 
the  testator's  grandson,  the  eldest  son  of 
the  first  devisee,  and  after  the  death  of 
the  said  grandson,  then  to  remain  to  the 
first  son  of  the  grandson  and  the  heirs  of 
the  body  of  such  first  son,  lawfully  issu- 
ing, and  for  default  of  such  issue,  then  to 
the  use  and  behoof  of  the  second,  third, 
fourth,  and  fifth,  and  all  and  every  other 
sons  of  the  said  grandson,  to  be  lawfully 
bejjotten,  the  elder  of  such  son  or  sons, 
and  the  heirs  of  his  body,  lawfully  issuing, 
always  to  be  preferred  to  take  before  the 
younger  of  such  sons  and  the  heirs  of  his 
body,  and  tor  default  of  such  issue,  then 
to  the  testator's  grandson  named  Thomas, 
second  son  of  the  first  devisee  for  life, 
and  after  his  death  to  his  issue  in  tail,  in 
such  manner  as  the  property  was  limited 
to  the  first  grandson  and  to  his  issue,  and 
for  default  of  such  issue,  to  another  grand- 
»>n  in  the  same  manner,  and  in  default 
of  such  issue,  to  the  testator's  right  heirs 
forever.  The  second  grandchild,  designated 
Thomas,  having  entered  under  the  will,  it 
was  held  that  he  took  onlv  a  life  estate. 

In  Re  Bird,  59  L.  T.  N.  S.  166,  a  testa- 
tor gave  a  freehold  messuage  to  A  for  life, 
and  if  he  should  have  no  son,  over.  This 
was  held  to  be  a  gift  to  A  for  life,  with  an 
implied  gift  over  to  his  son ;  but  the  court 
held  that  this  did  not  make  the  son  take  ' 
the  estate  by  implication,  but  that  the  limi- 
tation to  him  coalesced  with  the  gift  to 
A  for  life,  and  by  virtue  of  the  rule  in 
Shelley's  Case  gave  an  estate  in  tail  male 
to  A.* 

Under  a  devise  to  testator's  nephew  for 
life,  without  impeachment  of  waste,  re- 
mainder to  his  eldest  son  and  the  heirs  of 
«iich  eldest  soir,  and  in  default  of  issue 
male  of  the  nephew,  over,  it  was  held 
that  in  order  to  carry  out  the  general  in- 
tention of  the  testator,  the  nephew  would 
take  an  e^^tate  for  life,  remainder  to  his 
eldest  son  in  tail,  remainder  to  himself  in 
tail.  Doe  ex  dem.  Bean  v.  Halley,  8  T. 
R.  5. 

78  In  M'Lure  v.  Young,  3  Rich.  Eq.  550, 
a  testator  having  devised  property  to  his 
daughter  for  life,  and  providing  that,  at 
her  death,  it  should  go  absolutely  and  for- 
ever to  her  lineal  descendants,  and  in  case 
plie  ithould  die  without  lineal  descendants  ; 
living  at  the  time  of  her  death,  then  over, 
it  was  held  that  the  daughter  took  a  life 
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estate,  with  remainder  to  her  lineal  de- 
scendants as  purchasers. 

Where,  in  one  clause  of  a  will,  a  testa- 
trix gave  an  estate  for  life  to  her  sister, 
and  then  to  a  certain  woman  and  her  heirs 
forever,  and  in  another  devised  property 
in  trust  to  be  divided  between  her  three 
children,  through  a  trustee,  share  and  share 
alike,  and  in  ca°e  of  the  death  of  any  one 
or  more  of  the  children,  the  share  or  shares 
of  such  child  or  children  to  go  to  his  or  her 
lineal  descendants,  and  in  case  either  of  the 
said  children  should  die  without  leaving 
issue,  the  share  of  such  child  to  go  to  tes- 
tatrix's surviving  child  or  children  equally, 
share  and  share  alike,  it  was  held  that  the 
careful  avoidance  of  words  of  limitation 
and  inheritance  was  suggestive  of  an  earn- 
est solicitude  on  the  part  of  the  skilful 
draftsman  to  escape  from  the  operation  of 
the  rule  in  Shelley's  Case,  and  that  the 
rule  therefore  did  not  apply  so  as  to  create 
an  absolute  interest  in  the  children  of  the 
testatrix.  Henderson  v.  Henderson,  64  Md. 
185,  1  Atl.  72. 

In  Paine  v.  Sackett,  27  R.  I.  300,  61 
Atl.  753,  the  testator  left  a  portion  of  his 
estate  to  trustees,  with  ample  power  of 
management  and  investment,  to  hold  equal- 
ly for  the  benefit  of  the  testator's  three 
daugliters  named,  and  provided  that  "they 
shall  hold  the  remainder  of  the  property 
and  estate  herein  devised  to  each  of  my 
said  children,  after  payment  to  them  of  the 
sums  called  for  as  aforesaid,  and  pay  to 
each  of  them  the  rents,  profits,  and  income 
of  his  or  her  portion  of  said  property  and 
estate  during  his  or  her  natural  life,  and  at 
his  or  her  death  shall  transfer  and  convey 
the  same  to  his  or  her  lineal  descendants,  if 
any  there  be,  and,  if  there  be  no  lineal 
descendants,  then  equally  to  the  survivors 
of  my  said  children,  or  to  their  lineal 
descendants,  if  any  there  be;,  the  descend- 
ants of  any  child  to  have  the  portion  which 
their  parent,  if  living  would  have  taken." 
It  was  held  that  equitable  estates  in  fee 
tail  were  given  to  the  testator's  three 
children,  with  contingent  cross  remainders 
to  the  survivors,  or  their  descendants,  if 
either  child  should  die  without  issue.  That 
the  words  "lineal  descendants"  in  the  will 
should  have  their  natural  meaning  and 
the  same  legal  effect  as  the  words  "heirs 
of  the  body." 

TO"Offspring"  is  a  word  of  limitation, 
not  of  purchase.  Barber  v.  Pittsburgh,  Ft. 
W.  &  C.  R.  Co.  26  Pitteb.  L.  J.  N.  S. 
32. 

But  a  devise  of  real  estate  to  testator's 
son  during  his  natural  life,  at  his  death  to 
descend  to  his  legitimate  offspring  forever, 
and  in  case  of  his  issue  becoming  extinct, 
to  go  over  to  devisees  named  in  the  will, 
was  held  within  the  rule.  Allen  v.  Markle, 
36  Pa.  117.     The  court  said  that  the  words 
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remainder  to  their  children  as  purchasers.  <0 
And  the  rule  was  held  not  to  apply  to  a 
devise  of  property  to  a  son  on  attaining 
the  age  of  twenty-one  years,  to  have  and 
to  hold  the  same  for  life,  the  property 
after  his  death  to  go  to  his  next  nearest 
blood  relations,  ehare  and  share  alike.*! 
And  where  the  testator  devised  the  income 
of  certain  property  to  her  daughter  as  long 
as  she  lived,  and  provided  that  should  she 
die  without  leaving  a  family,  then  over 
to  the  testator's  brothers  and  sisters,  it 
was  held  that  "by  the  words,  "die  without 
leaving  a  family,"  the  testator  meant  die 
without  issue  or  heirs  of  her  body,  which 
refers  to  an  indefinite  failure  of  issue, 
which  creates  a  fee  tail  in  the  first  taker, 
enlarged  to  a  fee  simple  by  statute.*' 


XVIII.  Executory  trtuto. 

a.  In  general;  what  constitvtes, 

1.  Rules  for  determining. 

The  rule  in  Shelley's  Case  does  not  apply 
to  executory  trusts.**  In  cases  of  such 
trusts  it  is  said  that  the  court  will  f^\t^ 
efifect  to  the  intention  of  the  parties,  which 
will  not  be  allowed  to  be  controlled  bT 
the  rule.*^  This  means  that  the  court 
will  give  effect  to  the  intention  to  give 
the  first  taker  a  life  estate  only;  for,  as 
already  pointed  out,  it  is  incorrect  to  state 
in  general  terms  that  the  application  of 
the  rule  to  legal  estates  defeats  the  inten- 
tion of  the  author  of  the  instrument.    But 


''legitimate  offspring"  and  "issue"  were 
used  interchangeably,  as  having  the  same 
meaning,  and  that  if  he  had  not  defined 
the  term  "offspring,"  the  law  had  in  re- 
peated instances,  it  being  regarded  as  a 
nomen  collectivum. 

In  Seekright  ez  dem.  Bramble  v.  Billups, 
4  Leigh,  90,  in  a  devise  of  real  estate  to 
testator's  daughter  and  her  husband  dur- 
ing the  life  of  the  longest  liver  of  them, 
and  then  to  their  offspring,  as  they  shall 
think  best  to  give  it,  and. in  default  of 
such  offspring,  over,  the  superadded  words, 
as  "they  should  think  best  to  give  it," 
do  not  tie  up  the  contingency  to  the  death 
of  the  tenant  for  life,  so  as  to  show  that 
the  word  "offspring"  waa  used  as  a  word 
of  purchase. 

Nor  does  the  power  of  appointment  under 
such  a  devise  make  the  word  "offspring" 
a  word  of  purchase.     Ibid. 

*0  Terrell  v.  Cunningham,  70  Ala.  100. 

*iMcCann  v.  McCann,  197  Pa.  452,  80 
Am.  St.  Rep.  846,  47  Atl.  743.  The  court  | 
said  that  while  the  next  nearest  blood  re- 
lations might  be  heirs,  they  were  not  nec- 
essarily all  of  the  heirs.  It  was  only  in  the 
event  of  their  being  all  equally  remote  from 
their  ancestor  that  the  qualifying  wopds 
"next  nearest"  would  apply. 

*aBeilstein  v.  Beilstein,  194  Pa.  152,  75 
Am.  St.  Rep.  692,  45  Atl.  73. 

**  Where  there  is  an  executory  trust  cre- 
ated, the  rule  in  Shelley's  Case  has  no  ap- 
plication. Bennett  v.  Bennett,  217  111. 
434,  4  L.R.A.(N.S.)  470,  75  N.  E.  339; 
Carrigan  v.  Drake,  36  S.  C.  354,  15  S.  E. 
339;  Shaw  v.  Robinson,  42  S.  C.  342,  20 
S.  E.  161. 

In  Henderson  v.  Henderson,  64  Md.  185, 
1  Atl.  72,  it  was  said,  however,  that  in  re- 
gard to  all  executory  trusts,  the  rule  will 
be  adhered  to  only  in  cases  literally  witliin 
it;  and  where  circumstances  take  the  case 
out  of  the  letter  of  the  rule,  it  will  be  held 
subservient  to  the  manifest  intention  which 
led  to  the  creation  of  the  trust. 
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**The  only  modification  or  qualification 
of  the  rule  in  its  application  to  equitable 
estates  is  where  a  court  of  equity  is  called 
upon  to  direct  the  execution  of  an  execu- 
tory trust.  In  such  a  case  the  court  will 
apply  the  rule  or  not,  as  will  best  sub- 
serve the  purposes  and  intent  of  the  author 
of  the  trust.  Sims  v.  Georgetown  CoU^, 
1  App.  D.  C.  72. 

In  respect  to  the  execution  of  executory 
trusts,  the  court,  in  decreeing  the  execution, 
departs  from  what  would  be  the  legal  oper- 
ation of  the  words  "limiting  the  trust.*' 
when  applied  to  legal  estates,  and  consults 
the  intention  of  the  testator,  as  plainly 
manifested  by  the  language  of  the  will 
Talhnan  v.  Wood,  26  Wend.  9. 

Instead  of  there  being  a  positive  rule 
which  excepts  an  executory  trust  from  the 
operation  of  the  rule  in  Shelley's  Ca«e, 
courts  will  except  from  the  operation  of  the 
strict  rule  of  law  those  cases  of  executorr 
trusts  in  which  they  can  see  from  the 
instrument  itself  that  the  rule  would  contra 
vene  the  intention  of  the  party.  Ang^ll'^ 
Petition,  13  R.  I.  630. 

In  matters  executory,  or  in  cases  of 
articles,  or  a  will  directing  a  conveyaniy. 
where  the  words  of  the  articles  or  wills  art- 
improper  or  informal,  the  court  will  not 
direct  a  conveyance  according  to  such  im- 
proper or  informal  expressions,  but  will 
order  the  conveyance  or  settlement  to  l^e 
made  in  a  proper  and  legal  manner  so  as 
may  best  answer  the  intent  of  the  parties. 
The  origin  of  the  rule  may  be  traced  to  t'!;e 
desire  to  obviate  the  consequences  of  t'jt* 
extremely  technical  doctrine  in  Shelley > 
Case.  Sack ville- West  v,  Holmesdale,  L.  R- 
4  H.  L.  643. 

And  there  can  be  no  rational  ground 
for  distinguishing  between  an  executory 
trust  created  by  will,  and  one  created  by 
deed,  in  which  the  grantor  makes  a  purely 
voluntary  donation  for  the  benefit  of  his 
own  descendants.  Berry  v.  Williamson,  11 
B.  Mon.  245. 
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in  no  case  whatever  of  a  trust  executed 
have  the  words  "heirs  or  heirs  of  the  body/' 
following  a  limitation  to  the  ancestor  for 
life,  received  a  construction  in  equitable 
estates  different  from  that  which  the  same 
limitation  would  receive  in  legal  estates.  ^ 
Bzectttory  trusts  constituting  a  well-set- 
tled ezoeption  to  the  operation  of  the  rule 
in  Shelley's  Case,  the  only  difficulty  is  to 
determine  what  an  executory  trust  is,  with- 
in the  meaning  of  this  exception.  >*  The 
rule  in  Shelley's  Case  can  be  of  no  assist- 
ance in  deciding  that  question,  which  de- 
pends upon  general  rules  relating  to  trust 
estates.  No  attempt  has  been  here  made 
to  obtain  an  exhaustive  collection  of  cases 
discussing  the  question  of  what  constitutes 


an  executory  trust.  Enough,  however,  are 
included  to  show  the  bearing  of  that  ques- 
tion upon  the  operation  of  the  rule  in  Shel- 
ley's Case. 

It  is  said  that  when  the  testator,  instead 
of  passing  the  legal  estate  by  his  will, 
leaves  something  to  be  done  by  the  trus- 
tees, so  that  the  parties  are  obliged  to  come 
to  a  court  of  equity  to  have  the  benefit  of 
it,  then  even  if  the  legal  operation  of  the 
words  constituting  the  trust  would  con- 
vey a  fee  simple  or  fee  tail  to  the  first 
taker,  if  there  is  any  language  in  the  will 
showing  a  different  intention,  the  court 
will  direct  the  conveyance  to  be  made  so 
as  to  carry  out  the  intention,  and  not  the 
strict  rule  of  law.S7 


•i  Gushing  ▼.  Blake,  30  N.  J.  Eq.  689. 

The  rule  in  Shelley's  Case  applies  to  legal 
estates  and  to  executed  trusts,  but  does  not 
apply  to  trusts  executory,  where  the  testator 
plainly  intimates  an  intention  that  it  shall 
not  apply.    Edmondson  v.  Dyson,  2  Ga.  307. 

MTho  difference  between  the  two  trusts 
may  be  said  to  be  this:  In  executed  trusts 
the  rules  of  property  govern,  and  not  the 
intention  of  the  settlor,  if  it  is  contrary 
to  the  rules  of  property;  but  an  executory 
trust  is  settled  and  carried  into  effect  ac- 
cording to  the  intention  of  the  settlor. 
Made  T.  Champion,  11  Ohio  Deo.  Reprint, 
327. 

The  trust  test  seems  to  be,  says  the  court 
in  Tillinghast  ▼.  Coggeshall,  7  R.  I.  383, 
has  the  ereator  of  the  trust  been  his  own 
oonveyanesr?  Has  he  left  it  to  the  court 
to  BuJce  out,  from  general  expressions,  what 
his  intention  is,  or  has  he  so  defined  his 
intention  that  you  have  nothing  to  do  but 
to  take  the  limitations  he  has  given  to 
yon,  and  to  convert  them  into  legal  estates? 

In  Davenport  v.  Davenport,  3  New  Re- 
ports, 26,  Wood,  V.  C,  said  that  the  only 
meaning  to  be  attached  to  the  expression, 
'Hho  testator  being  his  own  conveyancer," 
was  that  no  further  deed  was  required  to  be 
executed.  II  a  deed  was  required,  the  court 
at  onoe  acquired  control  over  the  limita- 
tions to  be  inserted  in  it. 

The  test  is  whether  any  duty  is  imposed 
upon  the  trustee  which  renders  it  necessary 
tiiat  he  diould  retain  the  legal  estate  in 
order  to  enable  him  properly  to  conform  to 
such  rules.  Shaw  ▼.  Robinson,  42  S.  C.  342, 
20  8.  E.  16L 

''All  trusts  are  executory  in  one  sense 
of  the  word,  that  is,  the  trustee  must  have 
some  duty,  either  active  or  passive,  to  per- 
form, so  that  the  statutes  of  uses  shall 
not  execute  the  estate  in  the  cestui  que 
trust,  and  leave  nothing  in  the  trustee. 
But  such  is  not  the  meaning  of  judges  when 
they  speak  of  executed  trusts  and  executory 
trusts.  Tliese  words  refer  rather  to  the 
manner  and  perfection  of  their  creation, 
than  to  the  action  of  the  trustee  in  admin- 
istering the  property.  Thus,  a  trust  creat- 
ed by  a  deed  or  will,  so  clear  and  certain 
in  all  its  terms  and  limitations  that  a 
29  L.R.A.(NJ3.) 


trustee  has  nothing  to  do  but  to  carry  out 
all  the  provisions  of  the  instrument  accord- 
ing to  its  letter,  is  called  an  executed  trust. 
In  these  trusts,  technical  words  receive 
their  legal  meaning,  and  the  rules  applicable 
to  legal  estates  govern  the  equitable  estates 
thus  created.  On  the  other  hand,  executory 
trust  is  where  an  estate  is  conveyed  to  a 
trustee  upon  trust,  to  be  by  him  conveyed 
or  settled  upon  other  trusts  in  certain  con- 
tingencies, or  upon  certain  events,  and  these 
other  trusts  are  imperfectly  stated,  or  mere 
outlines  of  them  are  stated,  to  be  after- 
wards drawn  out  in  a  formal  manner,  and 
are  to  be  carried  into  effect  according  to  the 
final  form  which  the  details  and  limitations 
shall  take  under  the  direction  thus  given. 
They  are  called  executory,  not  because  the 
trust  is  to  be  performed  in  the  future,  but 
because  the  trust  instrument  itself  is  to  be 
molded  into  form  and  perfected  accordine 
to  the  outlines  or  instructions  made  or  left 
by  tl^e  settlor  or  testator."  Perry,  Tr. 
§  359 ;  Mack  v.  Champion,  supra. 

When  the  limitations  and  trusts  are  fully 
and  perfectly  declared,  the  trust  is  regarded 
as  an  executed  trust,  and  the  distinction 
thus  made  between  executed  and  executory 
trust  as  administered  in  a  court  of  chan- 
cery have  been  recognized  since  the  dif- 
ference was  first  explained  by  Lord  Chan- 
cellor Cowper  in  Stamford  ▼.  Hobart  (1710) 
3  Bro.  P.  C.  31.  It  is  only  when  the 
limitations  are  imperfectly  declared  and 
the  intent  of  the  creator  is  expressed  in 
general  terms,  leaving  the  manner  in 
which  the  intent  is  to  be  carried  into 
effect  substantially  in  the  discretion  of  trus- 
tees, that  a  court  of  equity  regards  the 
trust  as  an  executory  trust,  and  will  as- 
sume jurisdiction  to  direct  the  trust  to 
be  executed  upon  a  construction  different 
from  that  which  the  instrument  creating  it 
would  receive  in  a  court  of  law.    Ibid. 

87Angell's  Petition,  13  R.  L  630.  To  the 
same  effect,  Bucklin  v.  Creighton,  18  R.  I. 
325,  27  Atl.  221. 

A  trust  is  said  to  be  executed  when  no 
act  is  necessary  to  be  done  to  give  effect 
to  it,  the  limitation  being  originally  com- 
plete, as  where  the  estate  is  conveyed  or  de- 
vised unto  and  to  the  use  of  A  and  his  heirs, 
in  trust  for  B  and  the  heirs  of  his  body,  and 
72 
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And  it  was  held  that  the  rule  in  Shelley's 
Case  is  not  applicable  to  an  executory 
trust  which  is  to  be  carried  into  effect  by 
a  conveyance  from  trustees  of  the  legal 
estate,  and  where  it  is  apparent  from  the 
will  or  instrument  creating  the  trust  that 
the  testator  or  donor  only  intended  to  give 


a  life  estate  to  the  first  taker,  and  that 
the  heirs  of  the  first  taker  should  have  the 
remainder  in  fee  as  purchasers.^  Where 
the  trustees  are  required  or  may  be  ailed 
on  to  do  any  act,  or  to  exercise  a  discretion 
to  which  the  seisin  and  possession  of  the 
legal  estate  are  necessary,  they  will  take 


it  is  further  stated  that  the  mere  direction 
to  convey  upon  certain  trusts  will  not  ren- 
der these  trusts  executory  in  the  sense  in 
which  the  word  is  used,  if  the  author  of 
the  trust  has,  as  it  were,  taken  upon  him- 
self to  be  his  own  conveyancer,  and  instead 
of  leaving  anything  to  be  done  beyond  a 
mere  execution  of  a  conveyance,  has  defined 
what  the  trusts  are  to  be  in  accurate  and 
technical  terms.  Ferris  v.  Ferris,  9  Ont. 
Rep.  324. 

In  Boswell  v.  Dillon,  Dru.  291,  the  court 
said:  *'Every  trust,  is,  it  is  true,  in  a  cer- 
tain sense  executory.  Where,  however, 
there  is  a  trust  the  nature  and  extent  of 
which  is  ascertained,  we  are  not  in  the  habit 
of  calling  it  an  executory  trust.  By  the 
term  'an  executory  trust,'  when  used  in  its 
proper  sense,  we  mean  a  trust  in  which 
some  further  act  is  directed  to  be  done. 
Executory  trusts  in  this  way  may  be  di- 
vided into  two  classes:  one  in  which,  though 
something  is  required  to  be  done,  for  ex- 
ample, a  settlement  to  be  executed,  yet  the 
testator  has  acted  as  his  own  conveyancer, 
as  it  is  called,  and  defined  the  settlement  to 
be  made,  and  the  court  has  nothing  to  do 
but  to  follow  out  and  execute  the  intentions 
of  the  party  as  appearing  on  the  instrument. 
Such  trusts,  though  executory,  do  not  dif- 
fer from  ordinary  limitations,  and  must  be 
construed  according  to  the  principles  ap- 
plicable to  legal  estates  depending  upon  the 
same  words.  The  other  species  of  executory 
trust  is  where  the  testator,  directing  a  fur- 
ther act,  has  imperfectly  stated  what  is  to 
be  done.  In  sUch  cases  the  court  is  invested 
with  a  larger  discretion,  and  gives  to  the 
words  a  more  liberal  interpretation  than 
they  would  have  borne  if  they  had  stood  by 
themselves." 

In  Wayne  v.  Lawrence,  68  Ga.  15,  the 
court  says:  "The  rule  is  not  applicable  if 
the  trust  be  executory  in  either  of  two 
ways;  first,  where  some  direction  is  to  be 
obeyed  before  the  limitations  are  complete; 
and,  secondly,  where,  though  all  the  limita- 
tions are  complete  in  substance,  there  is  a 
direction  for  an  actual  conveyance  to  l>e 
made  to  the  persons  described  as  heirs,  or 
heirs  of  the  body.  In  the  former  instance, 
the  maker  of  the  instrument  either  post- 
pones the  limitations  until  after  some  pre- 
liminary is  arranged,  such  as  the  purchase 
of  property,  or  else  whispers  them,  as  it 
were,  to  the  trustee,  leaving  him  to  utter 
them  aloud;  in  the  latter,  the  utterance, 
though  clear  and  distinct  at  first,  is,  for 
{▼reater  certainty,  to  be  repeated  in  a  formal 
and  ceremonious  manner, — that  is,  a  direc- 
tion to  convey  is  to  become  an  actual  con- 
veyance." 

MWood  V.  Burnham,  6  Paige,  513. 
29  L.R.A.(M.S.) 


In  Edmondson  y.  Dyson,  2  Ga.  307,  it  was 
contended  that  if  the  limitations  of  a  de- 
vise are  perfect,  if  the  character  of  the  es- 
tates is  ascertained,  the  trust  is  executed. 
That  the  something  left  to  be  done  has  no 
reference  to  any  mere  act  of  conveyancing 
which  might  be  necessary  to  efl^ectua'te  limi- 
tations which  the  testator  has  fully  de- 
clared, but  that  the  trust  is  executory  onlj 
where  the  limitations  themselves  are  not  de- 
fined, where  the  estates  are  not  ascertained, 
and  in  cases  where  the  testator  leaves  onk 
loose  statements  or  notes  of  his  intention, 
requiring  careful  and  responsible  deeds  or 
other  instruments  to  be  by  the  trustee  ene- 
cuted,  which  in  themselves  create  and  define 
estates,  or  which  require  a  decree  of  chan- 
cery to  award  the  estates  according  to  such 
loose  memoranda.  That  it  is  immaterial 
whether  the  limitations  are  legal  or  equi- 
table; that  is,  whether  the  estate  in  tb« 
devisee  may  be  asserted  at  law  or  a  de- 
cree in  chancery  be  necessary  to  its  perfect 
enjoyment,  if  the  limitations  are  complete, 
and  there  is  no  doubt  about  the  quantity  or 
quality  of  the  estate.  The  court  admitted 
that  it  was  hard,  upon  principle,  to  escape 
from  the  conclusiveness  of  this  reasoning, 
saying:  "It  is  difficult  to  see  any  reason 
why  an  estate  to  A,  in  trust  to  B  for  life, 
with  remainder  to  the  heirs  of  B,  is  an  exe- 
cuted trust,  and  an  estate  to  A,  in  trust  to 
B,  for  life,  with  remainder  in  fee,  to  be 
conveyed  to  the  heirs  of  B,  is  an  executor; 
trust.  In  both  cases  the  intention  of  the 
testator  is  the  same,  the  estates  limited 
are  the  same.  The  only  difference  is  found 
in  the  fact  that  in  the  first  case  the  testator 
is  his  own  conveyancer,  and  the  heirs  take 
directly,  and  in  the  second  he  makes  his 
trustee  his  conveyancer,  and  the  heirs  take 
through  his  deed.  The  thing  to  be  done  in 
the  last  case,  to  wit,  convey,  neither  re- 
stricts nor  enlarges  the  estate  to  the  heirs, 
and  yet  the  authorities  .  .  .  make  thts 
very  act  of  conveyancing  the  test,  or  one  of 
the  principal  tests,  of  an  executory  tmst.** 
It  was  accordingly  held  that  where  prop- 
erty was  bequeathed  to  a  trustee  in  trust 
for  the  use  of  one  during  his  life,  with  in- 
structions to  the  trustee  to  convey  to  whom- 
soever the  latter  by  will  should  appoint, 
the  will  providing  that  if  the  latter  should 
die  intestate,  that  the  property  be  conveyed  j 
to  his  heirs  absolutely,  that  this  was  &r. 
executory  trust  to  which  the  rule  in  Shel- 
ley's Case  did  not  apply. 

In  Rife  v.  Geyer,  59  Pa.  393,  98  Am.  Dec 
351,  the  cou  t  said  that  "the  true  test 
is  whether  a  court  of  equity  in  Pennsylvanii 
would  decree  a  conveyance  of  the  legsl  title. 
In  our  mixed  system  of  law  and  equity  it 
has  always  been   received  as   an  universa] 
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it,  and  the   person    beneficially    interested 
will  be  entitled  only  to  a  trust.W 

2,  Illustrative  cases, 

A  few  illustrative  cases  are  here  collect- 
ed, to  show  the  facts  which  have  been  held 
to  constitute  an  executory  trust.  Where 
there  was  a  devise  in  which  the  testator 
directed  his  trustees  to  convey  certain 
property  to  the  sole  use  of  his  daughter  for 
life,  or  such  person  as  she  should  appoint, 
to  take  and  receive  the  rents  and  profits 
thereof,  and  after  her  death  in  trust  for 
the  heirs  of  her  body  forever,  it  was  held 
to  create  an  executory  trust,  so  that  the 
daughter  took  only  an  estate  for  life.M 

In  a  leading  English  case  the  devise  was 
to  trustees  and  their  heirs  in  trust,  to  hold 
certain  property  to  the  use  and  behoof 
of  testator's  nephew  for  and  during  the 
term  of  his  natural  life,  without  impeach- 
ment of  waste,  and  from  and  after  the  ter- 
mination of  that  estate,  the  testator  de- 
vised the  same  to  the  trustees  for  the  life 
of  the  nephew,  to  preserve  contingent  re- 
mainders; and  from  and  after  the  nephew's 
death,  then  to  the  use  and  behoof  of  the 
heirs  of  his  body,  lawfully  begotten,  and  for 
want  of  such  heirs,  over.  The  question  was 
whether  the  estate  devised  to  the  nephew 
was  a  trust  or  a  legal  estate;  that  is,  a 
use  executed,  or  a  mere  trust  in  equity; 
and  whether  if  a  trust,  an  estate  tail 
passed,  or  an  estate  for  life,  with  contin- 
gent remainders  to  all  the  issue  of  the 
My.  It  was  held  that  it  was  a  trust 
estate,  the  nephew  taking  only  an  estate 
for  life.     That   the   testator   intended   the 


words  "heirs  of  his  body"  to  be  words  of 
purchase  was  held  shown  by  the  direct 
devise  for  life,  by  the  direction  "without 
impeachment  of  waste,"  and  by  the  limi- 
tation to  the  trustees  to  preserve  contin- 
gent remainders;  and  it  was  held  that  this 
intention  would  be  given  effect  for  the 
reason  that  the  limitations  were  the  direc- 
tions of  a  trust  which  the  court  was  bound 
to  carry  into  execution  according  to  the 
intent  of  the  testator,  the  court  saying 
that  greater  latitude  was  therefore  to  be 
allowed  in  the  construction  to  make  it 
agree  with  the  intent  of  the  testator.  The 
chancellor  deemed  all  trusts  in  the  notion 
of  the  law  executory,  and  to  *  be  executed 
by  the  court.  •! 

In  another  case  it  was  conceded  that 
under  a  devise  to  trustees  and  their  heirs 
and  assigns  forever,  to  the  use  of  them, 
their  heirs  and  assigns  forever,  the  proper- 
ty upon  trust,  in  such  manner  as  they 
should  approve,  for  the  benefit  of  testator's 
daughter,  the  rents  and  profits  thereof  ap- 
plied for  her  advantage  until  she  should 
attain  the  age  of  twenty-one,  or  be  married, 
and  on  her  attaining  that  age,  that  the 
trustee  or  the  survivor  of  them,  etc.,  aa 
counsel  should  advise,  convey,  settle,  and 
share  the  property  to  the  use  of  or  in 
trust  to  the  daughter  for  her  life,  and  after 
her  death  to  the  heirs  of  her  body,  law- 
fully issuing,  but  in  case  the  daughter 
should  die  without  leaving  issue  of  her 
body,  lawfully  begotten,  then  over,  that 
this  was  an  executory  trust,  and  the  court 
directed  the  estate  to  be  settled  on  the 
daughter  for  her  life,  with  remainder  to  her 


rule  that  whatever  a  chancellor  would  de- 
cree to  be  done  shall  be  considered  as 
though  it  were  actually  done.  .  .  .  Many 
trusts  which  would  be  classed  as  active  ones 
in  England  would  be  regarded  here  as  pas- 
sive: as,  for  example,  the  distinction  be- 
tween a  trust  to  receive  and  pay,  and  one 
to  permit  and  suffer  the  cestui  que  trust 
to  receive,  is  not  recognized.  Whenever  the 
entire  beneficial  interest  is  in  the  cestui 
que  trust,  without  restriction  as  to  the  en- 
joyment of  it,  there  is  no  reason  why  it 
should  not  be  considered  as  actually  exe- 
juted.  No  formal  conveyance  of  the  legal 
Maiie  is  necessary,  though  it  will  be  de- 
:reed,  because  the  nominal  trust  beclouds 
the  title,  and  embarrasses  the  rights  of 
alienation  which  belong  to  the  true  owner." 

"Crosby  v.   Davis,   2   Clark    (Pa.)    408. 

In  Hemphiirs  Estate,  18  Pa.  Co.  Ct.  527, 
t  i?  said  that  an  analvsis  of  the  cases  in 
Pennsylvania  which  have  settled  the  dis- 
inction  between  active  and  dry  trusts  will 
how  that  in  the  former  clause  the  duty  to 
*»  performed  by  the  trustee  must  not  only 
nvolve  some  positive  action  on  his  part,  but 
n  action  attended  with  some  discretion, 
y  L.R.A.(N.S.) 


The  automatic  function  of  merely  receiving 
for  the  cestui  que  trust,  and  immediately 
paying  over  to  him  the  trust  fund  or  its 
income,  will  not  make  a  trust  active.  The 
cestui  que  trust  could  perform  the  act  as 
well,  and  he  has  no  protection  in  the  su- 
perior judgment  of  the  trustee,  because  the 
trustee  is  not  empowered  to  exercise  his 
judgment.  The  cases  particularly  describe 
him  as  a  mere  conduits  But  when  the  trus- 
tee is  invested  with  a  discretion,  however 
slight,  he  takes  the  place  of  the  donor,  and 
the  trust  committed  to  him  is  active. 

A  trust  for  the  protection  of  the  bene- 
ficiary, who  may  be  a  spendthrift  or  a  mar- 
ried woman,  or  a  party  in  remainder, 
stands,  of  course,  on  a  different  footing,  and 
is  valid  whether  the  duties  of  the  trustee  are 
active  or  passive.    Ibid. 

As  to  what  constitutes  an  executory  trust, 
see  also  Steele  v.  Smith. 

90  Roberts  v.  Dixwell,  1  Atk.  607. 

•IBagshaw  v.  Spencer,  2  Atk,  570. 

Mr.  Fearne  deemed  this  to  be  an  anoma- 
lous case,  applicable  only  to  its  facsimile 
in  specie  et  term  in  is.  1  Fearne,  Contingent 
Remainders,  4th  ed.  205. 
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first  and  other  sons  in  tail  general,  with 
remainder  to  her  daughters  in  tail  general, 
etcM  The  rule  was  also  held  to  apply  to 
a  devise  of  lands  in  trust  for  the  benefit 
of  A  during  his  natural  life,  without  im- 
peachment of  waste,  and  from  and  after 


the  determination  of  that  estate,  in  tn»t 
for  the  heirs  of  the  body  of  him,  the  said 
A,  and  in  default  of  such  issue,  then  in 
trust  for  the  next  heirs  of  the  testator,  the 
first  devisee  taking  an  estate  for  life.M 
A  bequest  in  trust  to  pay  over  the  income, 


M  Bastard  v.  Proby,  2  Cox,  Ch*  Cas.  6. 

In  Glenorchy  ▼.  Bosville,  Cas.  t.  Talb.  8, 
14  Eng.  Rul.  Cas.  724,  the  testator  devised 
his  real  estate  to  his  sisters  and  their  heirs 
and  assigns,  upon  trust  to  receive  the  rents 
and  profits  thereof  until  his  granddaughter, 
A.  P.,  should  marry  or  die,  and  out  of  it  to 
pay  her  £1,000  a  year  for  her  maintenance, 
and  as  to  the  residue,  to  pay  his  debts  and 
legacies,  and  after  the  payment  thereof  to 
hold  in  trust  for  his  said  granddaughter, 
and  upon  the  further  trust' that  if  she  live 
to  marry  a  Protestant  under  certain  condi- 
tions to  convey  the  estate  with  all  con- 
venient speed  after  such  marriage,  to  her 
use  for  life,  without  impeachment  of  waste, 
remainder  after  her  death  to  her  husband 
for  life,  remainder  to  the  issue  of  her  body, 
with  several  remainders  over.  It  was  held 
that  the  granddaughter  would  have  taken 
an  estate  tail  but  for  the  fact  that  this 
was  an  executory  trust,  by  reason  of  which 
the  testator's  intention  must  prevail.  She 
was  therefore  held  to  take  an  estate  for 
life  without  waste,  remainder  to  her  hus- 
band for  life,  remainder  to  their  first  and 
every  other  son,  with  remainder  to  the 
daughters. 

In  Roberts  ▼.  Dixwell,  West,  Ch.  537,  it 
waa  held  that  under  a  devise  of  real  estate 
to  trustees  upon  trust  for  the  separate  use 
of  testator's  daughter  for  life,  after  her 
death  in  trust  for  the  heirs  of  her  body, 
lawfully  begotten,  forever,  and  if  she  should 
die  without  issue,  and  there  should  be  no 
issue  left  of  his  body,  then  to  his  own 
right  heirs  forever,  that  the  trusts  were 
executory,  and  that  the  daughter  took  only 
a  life  estate. 

In  Stoner  ▼.  Curwen,  5  Sim.  264,  it  was 
held  that  an  executory  trust  was  created 
by  a  devise  of  a  portion  of  testator's  estate 
to  his  niece,  to  be  settled  by  his  executors 
on  her  for  her  separate  use  for  her  life, 
but  to  devolve  to  her  issue  at  her  death, 
and  failing  issue,  over.  It  was  held  that 
the  niece  took  only  a  life  estate. 

In  Withers  v.  Algood,  cited  in  1  Ves. 
8r.  160,  "J.  A.  seised  in  fee  of  ground  rents, 
and  possessed  of  terms  for  years  in  houses, 
conveyed  to  trustees  to  hold  such  as  were 
freehold  to  the  use  of  the  trustees  and  their 
heirs,  the  leasehold  to  the  trustees,  their 
executors  and  administrators  in  trust,  to 
apply  the  rents  and  benefit  of  redemption 
to  Hannah  Withers  for  life,  and  after- 
ward to  the  heirs  of  her  body  and  of  J.  and 
M.,  their  heirs,  etc.  After  the  testator's 
death,  Hannah  Withers  brought  a  bill  for 
redemption  and  performance  of  the  trust. 
Upon  a  question  whether  she  took  an  es- 
tate for  life  or  in  tail  in  her  share  by  this 
trust.  Lord  Talbot  held  it  only  an  estate 
for  life,  decreeing  a  redemption  for  her  as 
tenant  for  life;  the  words  were  'heirs  of 
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the  body*  and  yet  were  held  words  of  our- 
chase." 

In  Burchett  v.  Durdant,  2  Vent.  311,  a 
testator  devised  lands  to  trustees  durinz 
the  life  of  R.  to  permit  and  suffer  R.  during 
his  life  to  have  and  receive  the  moDey  and 
profits  thereof,  the  said  R.  committing  no 
waste,  the  property  from  and  after  ihf 
death  of  R.  being  given  to  the  heirs  male 
of  his  body,  "now  living,  and  to  such  otber 
heirs,  male  and  female,  as  he  shall  here- 
after happen  to  have  of  his  body,  and  for 
want  of  such  heirs,"  then  over.  'This  wa^ 
resolved  to  be  an  unexecuted  trust  in  R. 
Mr.  Fearne  says  that  this  was  a  point  the 
court  had  no  occasion  to  enter  into,  or  inve 
any  resolution  upon,  unless  the  subseqiien: 
limitation  had  vested  in  the  ancestor  in  the 
case  of  a  use  executed. 

M  Tunis  V.  Passmore,  32  U.  C.  Q.  B.  419. 
The  court  said  that  the  rule  is  that  when- 
ever there  is  a  limitation  to  trustees,  al- 
though with  words  of  inheritance,  the  trus- 
tees are  to  take  only  so  much  of  the  leL^a! 
estate  as  the  purposes  of  the  trust  require. 
If  the  trustees  have  to  pay  rents  over,  they 
take  the  legal  estate,  because  they  mubt  re- 
ceive the  rents  before  thy  can  pay  them  over. 
But  if  they  are  to  permit  the  cestui  que  U^t 
to  take  the  rents,  he  can  do  that  without 
their  intervention,  and  he  takes  the  legtl 
estate. 

In  Berry  v.  Williamson,  11  B.  Mon.  245, 
a  trust  established  by  a  conveyanf^  of  real 
estate  to  a  trustee,  to  sell  and  invest  in 
such  other  property  as  testator's  daughters 
might  desire  to  have  purchased,  each  of 
them  to  have  the  direction  of  the  invest- 
ment of  one  third  of  the  said  funds,  and 
to  convey  or  cause  to  be  conveyed  to  them, 
the  property  in  which  investments  might 
be  made,  to  have  and  to  hold  the  same,  and 
the  rents,  issues,  and  profits  thereof,  'to 
each  of  them  during  their  respective  lire». 
and  the  remainder  to  the  heirs  of  my  said 
daughters,  respectively,  after  their  respec- 
tive deaths,"  being  executory,  was  held  ex- 
empt from  the  operation  of  the  rule  is 
Shelley's  Case,  and  it  was  declared  that  it 
must  therefore  be  executed  according  to 
the  intention  of  the  grantor,  and  not  in  the 
words  used  bv  him,  if  those  words  vould 
defeat  his  inlention. 

A  devise  of  real  and  personal  estate  to 
executors,  with  the  direction  to  divide  the 
estate  into  as  many  shares  as  there  sha*! 
be  children  of  the  testator  alive  tt  his 
death,  and  as  many  as  shall  die  1etnn<; 
lawful  issue,  and  by  some  proper  deed  to 
convey  one  of  the  shares  to  each  of  *s»d 
children  and  to  the  lawful  issue  of  aov  de- 
ceased child,  the  frrsnts  to  be  limited  to 
the  grantees  for  life,  with  remainder  over 
to  the  rijjht  heirs  of  such  grantees,  their 
heirs    and    assigns    forever,    was    held   to 
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etc.,  to  the  testatrix's  brother,  the  will  de- 
claring that  the  brother  was  indebted  to 
divers  persons  to  a  greater  extent  than  he 
was  able  to  pay,  and  that  the  purpose  of 
the  trust  was  to  provide  for  his  support 
and  subsistence,  and  then  providing  that 
if  he  should  sell,  encumber,  charge,  or  an- 
ticipate his  right  or  interest  in  the  profits 
of  the  property,  or  any  portion  of  it,  or  if 
any  portion  of  the  same  or  all  should  be 
sold  and  disposed  of  or  appropriated  by  him 
under  or  by  virtue  of  any  legal  or  equita- 
ble proceedings  instituted  against  him,  or 
against  the  trustee  or  his  successor,  to  com- 
pel the  brother  to  pay  all  or  any  portion 
of  his  debt,  then  the  right  or  interest  of 
the  brother  should  wholly  cease  and  deter- 
mine, and  that  the  trustee  should  pay  over 


the  profits  to  the  heirs  at  law  of  the 
brother,  and  divide  the  estate  in  the  same 
proportion  and  among  the  same  parties 
that  the  same  would  have  fallen  to  had  the 
brother  been  the  owner  of  the  property  in 
fee  and  died,  was  held  to  vest  only  an 
equitable  life  estate  in  the  trust  fund.M 
Where  there  was  a  devise  of  lands  to  trus- 
tees in  trust  to  pay  certain  annuities,  and 
then  in  trust  to  the  use  of  one  and  his 
assigns  for  life,  without  impeachment  of 
waste,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  use 
of  the  heirs  of  the  body  of  the  life  tenant, 
remainder  to  testator's  own  right  heirs, 
the  will  providing  that  after  the  payment 
of  certain  pecuniary  legacies,  the  residue 
of  the  testator's  personal  property  should 


create  an  executory  trust,  and  that  there- 
fore the  rule  in  Shelley^s  Case  did  not 
apply  so  aa  to  enlarge  the  life  estates  to 
lees.    Tallman  v.  Wood,  26  Wend.  9. 

In  Bucklin  v.  Creighton,  18  R.  I.  325, 
27  Atl.  221,  the  testatrix  devised  certain 
Bums  of  money  to  trustees,  to  pay  the  net 
income  to  her  nephew  during  his  life,  and 
provided  that  the  trustees  might,  when- 
ever they  deemed  it  necessary  for  the  sup- 
port and  maintenance  of  the  nephew,  ap- 
propriate from  the  capital  or  principal  of 
the  trust  fund  such  portion  as  they  might 
think  necessary,  and  by  a  codicil  gave  the 
trustees  full  power  to  make  partition  and 
changes,  and  to  mortgage  or  sell  any  in- 
vestment of  the  trust  fund,  and  also  pro- 
vided that  the  moneys  arising  therefrom, 
or  such  portion  as  they  might  deem  expe- 
dient, should  be  paid  over  to  or  in  any 
manner  applied  to  the  support,  use,  or  bene- 
fit of  the  nephew,  the  will  also  providing 
that  on  the  death  of  the  nephew,  all  the 
property  and  estate  then  held  in  trust 
should  be  conveyed  to  his  heirs  at  law,  their 
heirs  and  assigns,  for  their  own  use.  It 
▼as  held  that  the  eesiui  que  trust  took  a 
life  interest   only. 

M  Nightingale  v.  Phillips,  29  R.  I.  176, 
72  Atl.  220.  This  was  said  to  be  a  spend- 
thrift trust,  and  in  commenting  on  the 
case,  the  court  said  that  even  if  it  should 
be  admitted  that  the  doctrine  therein  laid 
down  is  contrary  to  the  weight  of  author- 
ity, the  court  was  satisfied  that  it  best 
subserved  the  purpose  of  carrying  into  ef- 
fect the  plain  intention  of  the  testator, 
and  that  spendthrift  trusts  ought  to  be 
considered  aa  forming  an  exception  to  the 
rule.  The  court  declared  that  the 
rule  in  Shelley's  Case  did  not  apply,  for 
the  reaaon  that  the  trust  was  a  spend- 
thrift trust.  The  court  said  that  spend- 
thrift trusts  ought  to  be  considered  as 
forming  an  exception  to  the  rule. 

The  rule  was  held  not  to  apply  to  a 
devise  of  negroes  and  other  personalty,  in 
trust  for  the  maintenance  and  support  of 
testator's  son  and  daughter  during  their 
lives,  the  will  providing  that  after  the 
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death  of  the  son  the  property  should  ffo 
to  his  heirs  forever,  that  snould  the  daugn- 
ter  survive  the  son,  the  trustee  should  keep 
in  his  hands  sufficient  property  to  support 
the  daughter,  and  the  balance,  if  any,  snail 
go  to  the  heirs  of  the  son  forever,  since  this 
was  an  executory  trust.  Porter  v.  Doby,  2 
Rich.  Eq.  49. 

Where  the  testator  devised  property  gen* 
erally  to  his  daughters,  for  their  use  and 
benefit  during  their  lifetime,  and  then  to 
their  heirs  and  assigns,  specific  real  estate 
not  being  devised,  and  a  very  full  and 
discretionary  power  was  given  to  the 
executors  to  divide  or  exchange  real  estate 
of  which  he  died  seised  for  other  real  es- 
tate, or  to  sell  and  purchase  other  land  to 
comply  with  and  fulfil  the  bequests  of  the  ^ 
will,  and  the  demand  of  the  daughters  was  * 
for  their  share  of  a  fund  rais^  through 
the  sale  of  real  estate  of  the  testator, 
over  which  the  administrator  might  exer- 
cise a  discretionary  power  and  control  aa 
the  successor  of  the  executors  in  trust,  this 
was  held  to  be  an  executory  trust  to  which 
the  rule  in  Shelley's  Case  did  not  apply. 
Siceloff  ▼.  Redman,  26  Ind.  251. 

A  devise  of  a  certain  portion  of  testa- 
tor's property  in  trust  for  the  benefit  of 
his  daughters,  who  were  to  receive  the  in- 
come thereof  for  life,  the  trustees  being 
directed  at  the  death  of  the  daughters  to 
convey  the  property  to  their  riffhttul  heirs, 
share  and  share  alike,  was  held  to  be 
an  active  trust,  so  that  the  rule  in  Shelley's 
Case,  was  Inapplicable.  Wagstaff  ▼.  Low- 
erre,  23  Barb.  209. 

In  Loving  ▼.  Hunter,  8  Yerg.  4,  a  testator 
directed  that  money  arisinff  from  the  sale 
of  his  land  should  be  laid  out  in  young 
negroes,  one  third  to  be  loaned  to  his  wife 
for  life,  and  the  remaining  two  thirds  to- 
gether with  the  one  third  upon  the  death 
of  the  wife,  to  be  loaned  to  his  three  dau|^- 
ters,  to  be  equally  divided  among  them  dur- 
ing their  natural  lives,  and  then  given  to 
the  lawfully  begotten  heirs  of  their  bodies. 
It  was  held  that  the  rule  in  Shelley's  Case 
could  have  no  application,  the  trust  being 
executory,  each  daughter  taking  only  an 
interest  for  life. 
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be  beld  by  the  trustees  in  trust  to  purchase 
real  estate  which  should  be  held  in  trust 
for  the  Bame  purposes  that  the  previous 
real  estate  had  been  devised.  The  ques- 
tion was  what  estate  the  first  taker  took  in 
the  personal  property;  whether  an  estate 
for  life  or  in  tail  in  the  lands  to  be  pur- 
chased, the  limitation  of  the  real  estate 
being  too  clear  to  admit  of  discussion.  It 
was  held  that  this  was  not  such  an  execu- 
tory trust  as  to  take  the  devise  of  the 
personalty  out  of  the  operation  of  the  rule. 
The  court  said:  "The  true  criterion  is  this: 
wherever  the  assistance  of  the  trustees, 
which  is  ultimately  the  assistance  of  this 
court,  is  necessary  to  complete  a  limitation, 
in  that  case,  the  limitation  in  the  will  not 
being  complete,  that  is  sufficient  evidence 
of  the  testator's  intention  that  the  court 
should  model  the  limitation.  But  where 
the  trusts  and  limitations  are  already  ex- 
pressly declared,  the  court  has  no  author- 
ity to  interfere  and  make  them  different 
from  what  they  would  be  at  law."»8 


Where  the  trust  created  was  that  the 
trustee  stand  seised  and  possessed  of  cer- 
tain negroes  for  the  use  and  benefit  of  tes- 
tator's son,  that  he  permit  the  son  to  hare 
the  labor,  hire,  and  services  of  the  slav« 
and  their  increase  during  the  life  of  the 
son,  and  at  his  death,  if  there  were  no  child 
of  the  son  twenty-one  years  old,  to  hold 
the  slaves  and  their  increase  for  the  u&e 
and  benefit  of  the  children  of  the  son  uniil 
a  child  should  arrive  at  that  age,  and  if 
the  child  were  dead,  until  such  time  as 
such  child  would  have  arrived  at  such  an 
age,  if  living,  and  then  to  convey  and  de- 
liver the  said  slaves  and  their  increase  to 
the  children  of  the  said  son,  or  the  survirors 
of  them,  the  child  or  children  of  anv  such 
child  or  children  to  represent  or  receive 
the  share  or  shares  that  the  parent  or 
parents  would  have  received  if  living,  it 
was  held  not  to  have  been  an  executed 
trust,  so  as  to  permit  the  operation  of  tl% 
rule  in  Shelley's  Case,  if  otherwise  appli- 
cable. M 


w  Austin  V.  Taylor,  1  Eden,  361. 

Mr.  Ambler  states  in  his  report  of  the 
case  that  this  opinion  was  very  dissatis- 
factory to  the  bar  in  general.  But  it  is 
stated  in  a  note  to  1  Eden,  369,  that  the 
accuracy  of  his  information  may  be  doubt- 
ed, as  the  authority  of  the  determination 
has  never  been  questioned. 

Where  the  trustees  were  directed,  in  case 
M.,  after  the  death  of  certain  persons  speci- 
^  fied,  should  die  before  N.,  leaving  issue 
male  of  his  body,  to  convey  certain  por- 
tion of  the  testator's  real  estate  and  copy- 
hold estates  to  trustees  for  the  use  of  the 
first  and  every  other  son  and  sons  of  M., 
severally  and  successively,  in  tail  male,  and 
in  default  of  such  issue,  remainder  to  N. 
for  the  term  of  his  life,  with  remainder 
to  his  first  and  other  sons  severally  and 
successively  in  tail  male,  and  in  default  of 
such  issue,  the  testator's  right  heirs,  the 
will  directing  that  in  case  of  the  death  of 
M.  before  N.,  and  in  case  M.  should  leave 
issue  male,  that  the  trustees  should  lay  out 
half  of  testator's  personal  estate  and  other 
specified  property  in  the  purchase  of  lands 
of  inheritance,  and  that  they  convey  the 
same  to  trustees  to  like  uses,  it  was  held 
that  the  trust  was  not  executory  so  as 
to  prevent  N.,  who  survived  M.,  from  tak- 
ing an  estate  tail  by  implication.  Franks 
v.  Price,  3  Beav.  182. 

Where  there  was  a  devise  to  trustees  to 
pay  debts,  and  then  to  stand  seised  to  the 
use  of  a  person  for  life,  without  impeach- 
ment of  waste,  and  after  his  death  to  the 
use  of  the  heirs  male  of  his  body,  several- 
ly, respectively,  and  in  remainder,  it  was 
held  that  this  created  an  estate  tail  in  the 
devisee.    Jones  v.  Morgan,  1  Bro.  Ch.  206. 

A  deed  to  a  trustee  to  receive  and  pay 
rents,  hires,  and  profits  of  land  and  slaves 
to  a  woman  for  her  sole  use  and  support 
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during  her  life,  and  after  her  death  to  pay 
over  in  remainder  to  her  heirs,  for  their 
exclusive  use,  the  profits  accruing  from  time 
to  time  from  the  property,  vests  the  wh^<]e 
estate  in  trust  in  the  life  tenant,  under  xla 
operation  of  the  rule  in  Shelley's  Case,  tlie 
trust  not  being  executory.  Williams  v. 
Houston,  57  N.  C.  (4  Jones,  Eq.)  277. 

Where  property  was  conveyed  to  a  cer- 
tain trustee,  to  be  held  by  him  in  trust 
for  the  use  of  a  person  named,  and  in  case 
of  his  death,  for  the  benefit  of  his  heirs, 
the  trustee  to  hold  the  premises,  sell  and 
convey  the  same  in  any  way  he  mi^.it 
choose,  mortgage,  lease,  and  convey  tje 
same,  being  directed  to  pay  the  income 
derived  therefrom  to  the  cestui  que  trust  cr 
his  order,  should  the  trustee  so  choose,  ari 
j  it  was  also  provided  that  he  might,  at  L]-> 
discretion,  convey  the  premises  to  the  ce^^uv 
que  trust,  or  might  turn  over  to  him  the 
entire  net  proceeds  of  the  sale  of  said 
premises,  and  by  so  doing  the  trustee  was 
to  be  discharged  from  all  liability  unJe^r 
the  trust,  which  was  then  to  cease  and  de- 
termine, it  was  held  that  the  trust  was 
executed,  and  that  the  rule  in  Shelley  s 
Case  applied.  Mack  v.  Champion,  11  Obi: 
Dec.  Reprint,  327. 

Where  the  estate  was  conveyed  to  th? 
ancestor  by  a  defective  conveyance,  so  t^at 
he  held  only  an  equitable  title,  and  the 
ancestor  devised  the  property  to  his  daii::h- 
ter  for  life,  and  after  her  death  to  her 
heirs,  share  and  share  alike,  it  was  he  M 
that  this  was  not  the  case  of  an  executoTv 
trust,  so  as  to  take  it  out  of  the  ru'e  :n 
Shelley's  Case.  Sims  v.  Georgetown  Col- 
lege, 1  App.  D.  C.  72. 

M  Smith  V.  Smith,  24  S.  C.  304. 

For  other  cases  discussing  the  qne^'tic'ii 
whether  trusts  are  executed  or  executory, 
see  supra,  X. 
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h.  Marriage  settlenienta. 

The  larger  number  of  cases  in  which  this 
principle  has  been  applied  consists  of  cases 
on  marriage  articles,  where  the  articles  di- 
rect a  more  formal  conveyance  to  be  made, 
and  themselves  express  the  limitations  in 
an  informal  manner;  the  more  frequent  cir- 
cumstances being  those  of  a  limitation  to 
the  intended  husband  for  life,  with  a  subse- 
quent remainder  to  the  heirs  or  heirs  male 
of  his  body,  or  to  his  issue,  or  the  like, 
which  limitation,  if  introduced  literally  in- 
to the  formal  settlement,  would,  by  opera- 
tion of  the  rule  in  Shelley's  Case,  at  once 
vest  an  estate  of  inheritance  in  the  husband 
which  he  could  formally,  by  line  and  recov- 
ery, and  now  by  deed,  put  an  end  to,  thus 
destroying  the  very  object  of  the  settlement. 
Ihe  purpose  of  the  instrument  has  been 
held  in  such  cases  sufficient  to  indicate  the 
intent  of  the  parties  to  be  that  the  prop- 
erty should  be  limited  in  what  is  called 
'^strict  8ettlement.**W 


It  has  been  said  that  "there  is  a  differ- 
ence in  one  respect  between  marriage  arti- 
ticles  and  a  devise  by  will.  Under  the  ar- 
tificial rule  in  Shelley's  Case,  a  gift  to  the 
ancestor  for  life,  with  a  limitation  over  to 
heirs,  or  heirs  of  the  body,  creates  in  him  an 
estate  in  fee  or  in  tail,  and  the  limitation 
over  is  capable  of  destruction  by  him  by 
conveyance  or  devise  if  the  estate  be  a  fee 
simple,  or  by  fine  and  common  recovery  if  it 
be  a  fee  tail.     When  these  technical  terms 

• 

are  used  in  an  agreement  for  a  settlement 
in  view  of  marriage,  the  court  will  infer 
from  the  nature  of  the  agreement  that  the 
parties  contemplated  provisions  for  the  issue 
of  the  marriage  which  should  not  be  liable 
to  immediate  destruction  by  the  act  of  the 
parties,  and  will  direct  the  settlement  to  be 
made  in  such  a  manner  as  will  prevent  the 
destruction  of  the  limitations  over  to  is- 
sue." ^s  But  marriage  agreements  already 
executed,  are,  of  course,  subject  to  the  rule 
in  Shelley's  Case,  like  other  instruments.** 
So,  where  there  was  a  limitation  in  a  mar- 


W  Sackville-West  v.  Uolmesdale,  L.  R. 
4  H.  L.  543. 

M  dishing  y.  Blake,  30  N.  J.  Eq.  689. 

»  Carroll  v.  Renich,  7  Smedes  &  M,  798. 

The  doctrine  that  agreements  for  a  set- 
tlement of  a  wife's  separate  estate  in  view 
of  marriage  are  excepted  from  the  operation 
of  the  rule  in  Shelley's  Case  does  not  apply 
where  the  settlement  has  been  actually 
completed  by  a  formal  deed.  Brown  v. 
Wadsworth,  32  App.  Div.  423,  53  N.  Y. 
Supp.  215. 

In  Tillinghast  y.  Goggeshall,  7  R.  I.  383, 
where  property  was  purchased  by  the  trus- 
tees of  a  married  woman  at  her  request, 
under  a  settlement  of  her  property,  made 
after  marriage,  and  was  conveyed  to  such 
trustees  for  her  sole  and  separate  use  for 
life,  and,  in  default  of  her  appointment  by 
will,  was  to  be  conveyed  by  the  trustees 
to  her  heirs  at  law  or  other,  persons  in  fee 
simple,  or  in  such  other  estate  therein,  and 
in  such  proportions,  as  they  would  respec- 
tively be  entitled  to  by  the  statutes  then 
in  force  in  the  state  of  Rhode  Island,  it 
was  held  that  the  trusts,  being  executed, 
and  both  equitable,  there  was  nothing 
wanting  to  warrant  the  enlargement  of  her 
estate  under  the  rule  in  Shelley's  Case  to  an 
equitable  fee. 

By  an  antenuptial  agreement  the  grantor 
provided  that  he  would  transfer  certain 
property  for  the  joint  use  and  benefit  of 
himself  and  his  intended  wife  during  the 
term  of  their  joint  lives,  and  from  and  after 
the  death  of  either  of  them  to  the  use  of 
the  survivor  of  them  during  the  term  of 
his  or  her  natural  life,  and  from  and  after 
the  death  of  the  survivor,  then  to  the  use 
of  his  heirs,  as  he  might  by  will  direct. 
After  the  marriage,  certain  land  was  con- 
veyed, pursuant  to  the  agreement,  to  trus- 
tees, upon  trust,  with  the  consent  of  the 
frrantor  and  his  wife,  or  the  survivor,  to 
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sell,  lease,  or  otherwise  convey  the  same, 
and  to  hold  the  moneys  thereon  arising 
upon  the  trust,  and  subject  to  the  powers 
contained  in  the  antenuptial  agreement, 
after  which  the  wife  died  leaving  children. 
It  was  contended  that  the  trusts  and  the 
settlement  were  executory,  not  executed 
trusts;  that  the  children  are  always  within 
the  purview  of  a  marriage  settlement;  and 
that  when  the  trusts  are  executory,  the 
husband  and  wife  are  not  permitted  to  have 
control  over  the  property,  so  as  to  defeat 
the  children;  but  the  court  held  that  the 
trusts  were  executed,  and  that  the  husband, 
under  the  rule  in  Shelley's  Case,  took  the 
equitable  fee.  Ferris  v.  Ferris,  9  Ont.  Rep. 
324. 

In  Burton  v.  Hastings,  Gilb.  Eq.  Rep. 
113,  marriage  articles  were  entered  into  for 
settling  certain  lands  to  the  husband  for 
life,  remainder  to  the  wife  for  life,  re- 
mainder to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  heirs 
of  the  body  of  the  wife  by  the  husband 
to  be  begotten,  with  other  remainders 
over.  The  marriage  took  effect  and  a 
settlement  was  made  to  the  husband  and 
wife  successively  for  life,  remainder  to  trus- 
tees to  preserve  contingent  remainders,  re- 
mainder to  the  first  son  of  that  marriage, 
and  the  heirs  of  the  body  of  such  first  son, 
and  so  on  to  the  second  and  other  sons  of 
the  marriage  in  like  manner,  with  a  re- 
mainder to  the  heirs  of  the  body  of  the 
wife  "by  my  said  husband."  They  had  is- 
sue, one  daughter  only.  The  husband  died 
and  the  wife  remarried,  and  the  wife  and 
the  second  husband  joined  in  a  fine  and  re- 
covery by  which  the  daughter,  being  at  law 
devested  of  her  inheritance,  brought  a  bill 
to  carry  the  articles  into  execution.  The 
lord  chancellor  said  that  if  no  settlement 
had  been  made,  the  law  would  have  taken 
care  of  the  daughter,  but  here  a  settlement 
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riage  Bettlement  to  the  husband  for  life, 
then  to  the  wife  for  life,  then  to  the  heirs  of 
the  body  of  the  wife,  and  their  heirs,  it  was 
said  that  there  had  been  no  case,  from  Shel- 
ley's Case  down,  in  which  it  had  not  been 
held  that  words  in  a  deed  similar  to  these 
did  not  create  an  estate  taiLiOO  If  they  are 
executory,  they  will  be  given  effect  accord- 


ing to  the  intention  of  the  grantor,!  whieh 
means  as  to  the  intention  as  to  the  estate 
given  the  first  taker.  A  deed  of  marriage 
settlement  by  which  property  wsjb  held  by 
a  trustee  for  the  use  of  the  wife  for  life,  and 
to  convey  to  such  persons  as  she  should  ap- 
point, and,  on  failure  of  such  appointment, 
to  her  heirs  at  law,  to  hold  to  them,  their 


being  actually  made  and  accepted  by  the 
parties,  though  the  provision  for  sons  be 
'stricter  than  the  clauses  themselves  import- 
ed, yet  the  next  remainder,  being  limited  in 
the  very  terms  of  the  article,  would  not 
now  be  altered. 

xoOAlpass  V.  Watkins,  8  T.  R.  516. 

A  father  having,  by  marriage  articles, 
covenanted  to  convey  an  estate  to  trustees 
for  the  benefit  of  his  son  for  Ufe,  with  re- 
mainder for  the  use  and  benefit  of  the  issue 
of  his  son  by  his  intended  wife,  their  heirs 
and  assigns  forever,  it  was  held  that  the 
settlement  ought  to  be  framed  so  as  to  give 
an  estate  tail  to  the  son,  with  remainder 
to  the  daughters,  as  tenants  in  common,  in 
tail,  with  cross  remainders  between  them. 
Lord  Justice  Knight  Bruce,  dissenting,  was 
of  the  opinion  that  the  children  were  en- 
titled to  the  inheritance  as  tenants  in  com- 
mon or  joint  tenants.  Phillips  v.  Jones,  3 
De  0.  J.  &  S.  72. 

In.  Daffome  v.  Goodman,  2  Vem.  362, 
where  the  owner  of  a  term  of  ninety-nine 
years  in  certain  lands,  on  his  marriage  as- 
signed the  term  to  trustees,  in  trust  for 
himself  for  life,  remainder  as  to  a  moiety  to 
his  intended  wife  for  life,  for  her  jointure, 
remainder  to  the  heirs  of  the  body  of  the 
wife,  by  him  to  be  begotten,  remamder  as 
to  the  other  moiety  to  the  children  of  the 
body  of  the  wife,  it  was  held  that  the  words 
"heirs  of  the  body"  were  words  of  purchase. 

iln  Trevor  v.  Trevor,  1  P.  Wins.  622, 
affirmed  in  5  Bro.  P.  C.  122,  A.,  in  considera- 
tion of  his  intended  marriage,  covenanted 
with  trustees  to  settle  upon  them  as  they 
should  direct  and  appoint  certain  premises, 
to  be  limited  and  agreed  upon  by  A.  and 
the  trustees,  to  the  use  of  A.  for  life,  with- 
out waste,  remainder  to  the  use  of  his  in- 
tended wife  for  her  life,  remainder  to  the 
use  of  the  heirs  male  of  A.  on  her  body  to  be 
begotten,  and  the  heirs  male  of  such  heirs 
male,  lawfully  issuing,  remainder  to  his  own 
right  heirs.  No  settlement  was  made  pur- 
suant to  the  articles,  and  E.,  the  son  of 
A.,  having  incurred  his  father's  displeasure, 
A.  and  his  wife  levied  a  fine  on  tne  prem- 
ises, declaring  the  uses  thereof  to  himself 
and  his  wife  for  their  lives,  remainder  to 
the  second  son,  J.,  in  tail  male,  and  so  to 
the  younger  sons  in  tail  male,  successively. 
It  was  urged  for  the  younger  son  that, 
according  U»  the  articles,  the  limitation  to 
the  heirs  male  of  A.'s  body  created  an  estate 
tail  in  him,  and  that  the  use  being  to  A. 
''without  waste"  made  no  alteration ;  but  the 
court  held  that  the  articles  being  executory, 
the  intention  should  be  given  effect. 

In  Rochford  v.  Fitzmaurice,  1  Connor  & 
L.  158,  a  marriage  settlement  provided,  sub- 
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ject  to  an  allowance  for  the  wife,  that  the 
trustee  should  permit  J.  F.  to  take  and  re- 
ceive the  rents,  etc.,  for  life,  without  im- 
peachment of  waste,  and  after  the  deter- 
mination of  that  estate,  to  the  use  of  the 
trustees  for  preserving  contingent  remain- 
ders, etc.,  and  from  and  after  the  death  of 
J.  F.,  the  land,  subject  to  certain  charg», 
to  be  settled  to  the  use  of  H.  F.,  the  eldest 
son  of  J.  F.,  to  permit  H.  F.  and  his  as- 
signs during  his  life  to  take  the  rents,  eta, 
of  the  premises,  and  from  and  after  the 
death  of  H.  F.,  to  the  use  and  behoof  of 
the  heirs  male  of  the  body  of  H.  F.,  law- 
fully begotten,  and  in  default  of  such  issue, 
to  the  use  of  T.  F.,  second  son  of  J.  F., 
during  life,  etc,  with  like  remainders,  etc, 
and  for  want  of  such  issue,  to  the  use  and 
behoof  of  the  third,  fourth,  fifth,  sixth,  and 
all  other  sons,  etc.,  then,  after  other  limi- 
tations, to  the  daughter,  ultimate  remain- 
der to  J.  F.,  his  heirs  and  assigns  forever. 
It  was  held  that  a  strict  settlement  was 
intended,'  and  H.  F.  therefore  took  but  an 
estate  for  life,  with  remainder  to  his  sons, 
as  purchasers.  To  the  same  effect,  Brennan 
V.  Fitzmaurice,  2  Ir.  Eq.  Rep.  113. 

Where  by  marriage  articlefl  a  husband 
and  wife  covenanted  to  settle  an  estate  to 
his  own  use,  and  after  his  death  to  the  use 
of  his  heirs  on  the  body  of  his  intended 
wife,  and  on  failure  of  audi  issue,  to  his 
own  right  heirs  forever,  the  articles  not 
expressing  any  further  intention  of  provid- 
ing for  the  children  of  the  marriage,  and 
making  a  provision  for  the  intended  wife  in 
lieu  of  dower,  it  was  held  that  the  husband 
took  onljr  a  life  estate  in  the  property.  The 
court  said  that  it  adopted  m  these  easet 
the  principle  that  there  shall  not  be  such 
an  estate  in  the  parent  as  wholly  to  deprive 
the  children  of  the  marriage  of  any  bene- 
fits; for  this '  purpose,  where  an  estate  ot 
inheritance  is  by  marriage  articles  given  to 
the  parent,  the  court,  in  executing  the  set- 
tlement, will  cut  it  down  to  a  life  estate. 
in  order  to  effect  the  intention  of  providing 
for  the  issue  of  the  marriage.  Daviea  v. 
Davies,  4  Beav.  54. 

"Upon  a  marriage,  articles  were  entered 
into  whereby  it  was  agreed  that  the  wife's 
portion  should  be  laid  out  in  the  purchas- 
ing of  lands,  which  should  be  settled  od 
the  husband  and  wife  for  their  lives,  an<l 
the  life  of  the  longer  liver  of  them,  and 
after  to  the  heirs  of  the  body  of  the  wife. 
by  the  husband  to  be  begotten;  yet  the 
master  of  the  rolls  decreed  the  settlement 
to  be  to  the  first  and  other  sons,  etc,  so 
as  the  husband  and  wife  might  not  have 
the  power  to  bar  the  issue."  Jones  and 
Langhton,  1  Eq.  Cas.  Abr.  392. 
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heirs  and  assigns  forever,  was  held  not  to 
constitute  an  executory  trust,  so  as  to  take 
it  out  of  the  rule  in  Shelley's  Case.' 

In  an  oft-cited  English  case  the. testator 
devised  *  lands  to  four  persons  and  their 
heirs  for  the  payment  of  debts,  and  after- 
wards to  the  use  of  them  and  their  heirs, 
after  which,  by  a  codicil,  he  provided  that 
)iis  will  should  stand,  saving  that  when  his 
debts  were  paid,  A,  who  was  one  of  the  four 
devisees  of  the  will,  should  have  his  share 
of  the  lands  to  himself  for  life,  with  a  power 
to  make  leases  for  ninety-nine  years,  deter- 
minable on  three   lives,   remainder  to  the 


heirs  male  of  his  body,  remainder  over.  It 
was  held  that  this  created  an  estate  tail  in 
A,  but  it  was  said  that  it  could  not  be  in- 
ferred with  any  certainty  from  the  powei- 
of  leasing  given  by  the  testator  that  no 
estate  tail  was  intended.  Lord  Chancellor 
Cowper  was  of  the  opinion  that  A  ought  to 
be  tenant  for  life  only,  since,  being  the  case 
of  a  will,  and  an  express  estate  for  life  be- 
ing  limited  to  A,  remainder  to  the  heirs 
male  of  his  body,  it  differed  from  an  imme- 
diate devise ;  that  it  was  rather  to  be  looked 
upon  as  an  executory  devise,  to  take  effect 
after  debts  paid,  or  in  the  nature  of  niar- 


t  Gushing  v.  Blake,  30  N.  J.  Eq.  689. 

And  where,  by  an  antenuptial  settle- 
ment, property  was  conveyed  to  trustees, 
their  heirs,  administrator,  and  assigns,  the 
fact  that  there  was  a  power  in  the  instru- 
ment enabling  the  trustees,  upon  the  request 
of  both  consorts,  "to  grant,  bargain,  and 
sell  all  or  any  part  of  the  property,  they 
preserving,  investin;;^,  settling,  and  assur- 
ing the  proceeds  of  any  such  sale  upon  the 
same  uses,  trusts,  intents,  and  purposes  as 
are  herein  contained  and  expressed,"  w&s 
held  not  to  render  the  trust  executory,  so  as 
to  make  the  rule  in  Shelley's  Case  inappli- 
cable. Wayne  v.  Lawrence,  68  Qa.  16.  The 
court  said:  "The  power  given  is  to  sell 
and  to  reinvest  upon  the  same  uses,  etc. 
Tliere  is  no  authority  to  vary  the  uses,  or 
to  create  new  ones,  or  to  make  more 'per- 
fect those  already  declared.  To  ascertain 
the  uses  after  reinvestment,  as  well  as 
before,  there  is  no  occasion  to  look  out  of 
the  original  conveyance.  In  that  one  in- 
strument all  the  uses  are  expressed,  and 
fully  expressed,  not  only  in  respect  to  the 
original  property,  but  in  respect  to  any 
other  into  which  it  might,  under  the  power, 
be  converted.  To  decide  on  the  exact  char- 
acter and  immediate  effect  of  every  limita- 
tion, there  is  no  occasion  to  wait  for  any 
act  to  be  performed  by  the  trustees;  and 
no  act  they  could  perform  in  pursuance 
of  the  power  would  make  a  better  or  more 
complete  title  in  any  person  or  persons 
than  the  original  instrument  confers." 

But  the  rule  in  Shelley's  Case  does  not 
apply  to  a  deed  to  a  trustee  for  the  sepa- 
rate use  of  a  woman  so  long  as  a  marriage 
contract  remained  in  force,  and  in  event 
nf  her  death  with  or  without  issue  having 
been  born  to  her,  to  hold  the  same  to  the 
use  of  here  husband,  if  he  should  survive 
her,  during  his  natural  life,  and  when  the 
uses  and  trusts  created  should  have  ceased, 
then  to  her  right  heirs,  and  it  was  held  that 
after  the  death  of  the  wife,  followed  by 
that  of  her  husband,  her  intention  that  it 
nhould  be  conveyed  to  whomsoever  should 
then  be  her  right  heirs  should  be  carried 
out.  Kirby  v.  Brownlee,  13  Ohio  C.  C.  80, 
affirmed  without  opinion  in  65  Ohio  St. 
676,  48  N.  E.  1114. 

In  Webb  v.  Webb,  1  P.  Wms.  132,  cer- 
tain lands  were  assigned  to  trustees  for  the 
remainder  of  the  term  of  one  thousand 
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years,  upon  trust  to  permit  the  grantor's 
son  to  enjoy  the  same  as  long  as  he  should 
live,  and  after  his  death,  then  to  his  wife, 
as  long  as  she  should  live,  and  after  their 
decease  to  permit  the  heirs  of  the  bodies 
of  the  said  son  and  his  wife  to  be  begotten, 
to  hold  the  premises  during  the  remainder 
of  the  term,  and  for  want  of  such  issue,  to 
be  enjoved  by  the  right  heirs  of  the  son. 
The  wife  died,  leaving  issue.  It  was  held 
that  the  whole  term  vested  in  the  husband. 

A  marriage  settlement  by  which  certain 
property  was  to  remain  to  the  separate 
use  of  the  wife  during  her  life,  and  after 
her  death  to  her  husband  for  his  life,  and 
after  his  death  to  his  heirs  generally,  was 
held  to  give  the  husband,  by  the  operation 
of  the  rule  in  Shelley's  Case,  an  absolute 
estate  after  the  death  of  his  wife.  Yar- 
ner  v.  Boynton,  46  Ga.  508. 

An  antenuptial  settlement  by  which  cer- 
tain property  was  conveyed  to  trustees, 
their  heirs,  executors,  administrators,  and 
assigns,  for  the  use  of  the  woman  for  life, 
and  after  her  death  for  the  use  of  the  heirs 
of  her  body  by  her  husband  to  be  begotten, 
and  in  default  of  such  issue,  to  the  issue 
of  the  survivor  of  the  husband  and  wife, 
their  executors,  administrators,  and  assigns 
forever,  was  held  to  vest  a  fee  in  the  wife. 
Wayne  v.  Lawrence,  supra. 

Under  a  marriage  settlement  in  which 
it  was  recited  that  it  was  agreed  that  the 
remainder  of  a  term  should  be  settled  on 
the  husband  for  life,  and  after  his  death 
on  the  wife  for  life,  by  way  of  jointure, 
and  after  their  several  deaths,  on  the  issue 
of  the  marriage,  and  in  default  of  issue, 
over,  the  grantor  assigned  the  property  to 
a  trustee,  in  trust,  to  permit  tne  husband 
to  receive  the  rents  for  as  many  years  of 
the  term  as  would  expire  in  his  lifetime, 
and  after  his  death,  in  trust,  to  permit 
the  wife  to  receive  the  rents  for  life,  and 
after  their  several  deaths,  to  permit  the 
heirs  of  the  body  of  the  husband,  begotten 
on  the  body  of  the  vrife,  to  receive  the 
rents  for  as  many  years  of  the  term  as  would 
expire  in  their  lives,  and  after  their  deaths, 
in  default  of  issue  on  the  body  of  the  hus- 
band and  wife,  as  before  limited,  over,  it 
was  held  that  the  term  vested  absolutely 
in  the  husband.  Bartlett  y.  Green,  13  Sim, 
218. 
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riage  articles  for  the  conveyancing  and  set- 
tling of  an  estate  for  life,  with  remain- 
der to  the  heirs  male  of  his  bodv;  in 
which  case  it  had  often  been  decreed  that 
the  conveyance  or  settlement  should  not  be 
made  pursuant  to  the  words,  but  the  inten- 
tion of  the  parties.  On  the  rehearing  be- 
fore Lord  Harcourt,  the  latter  said  that  this, 
being  the  case  of  a  will,  differed  from  a  case 
of  marriage  articles,  in  the  nature  of  which 
the  issue  are  particularly  considered,  and 
looked  upon  as  purchasers.  It  could  not  rea- 
sonably be  supposed  that  a  yaluable  con- 
sideration would  be  given  for  the  settlement 
of  an  estate  which,  as  soon  as  settled,  the 
husband  might  destroy.  In  all  cases  the  tes- 
tator's intent  must  be  presumed  to  be  con- 
sistent with  the  rules  of  law,  and  at  law 
the  words  would  certainly  create  an  entail.^ 
Where  a  woman,  in  contemplation  of  a 
second  marriage,  vested  certain  property 
in  a  trustee  for  her  sole  use  during  the 
marriage,  reserving  a  power  of  appointment, 
and  providing  that,  among  other  things,  in 
event  of  surviving  her  husband,  at  her 
death  the  said  trust  estate  should  descend 
to  and  be  conveyed  over  by  the  trustee  to 
her  heirs  at  law,  whoever  they  might  be, 
and  terminate  the  deed,  it  was  held  that 
the  cestui  que  trust  took  an  equitable  fee. 
The  court  said  that  it  was  true  that  courts 
of  equity  do  not  apply  the  rule  in  Shelley's 
Casenn  question  to  marriage  articles  whol- 


ly executory  in  their  character  and  provid- 
ing merely  for  a  settlement  afterwards  to 
be  made  in  conformity  to  them,  imless,  in- 
deed, the  application  of  the  rule  would 
better  carry  out  the  intention  of  the  j^ir- 
ties  to  the  settlement.  But  this  was  not 
a  case  of  marriage  articles,  nor  of  a  settle- 
ment made  under  articles  to  guide  the 
settlement,  but  a  settlement  without  ai ti- 
des, in  which  case  equity,  in  pursuance  of 
its  well-known  maxim,  followed  the  law.^ 

XIX.  Application  of  rule  to  litnitaUtnu 
of  peraonal  property, 

a.  In  general. 

There  is  some  conflict  on  the  qnestioB 
whether  the  rule  in  Shelley's  Case  applies 
to  personal  property.  In  terms,  of  course, 
it  does  not;  but  it  has  often  been  applied 
by  way  of  analogy;  and  it  will  be  observed 
that  the  cases  in  which  the  rule  has  been  ex- 
tended to  personalty  greatly  outnumber 
those  in  which  its  force  is  denied.  It  has 
been  said  that  there  is  no  case  which  does 
not  establish  the  rule  that  you  may  apply 
the  rule  in  Shelley's  Case  to  a  gift  of 
personalty;  that  although  the  rule  is  drawn 
from  principles  of  feudal  law  it  is  no  less 
applicable  to  gifts  of  personalty.*  Other 
courts  hold  that  the  rule  in  Shelley's  Case 
is  in  truth  not  applicable  to  personal  ed* 


8  Bale  V.  Coleman,  1  P.  Wms.  142. 

4  Eaton  V.  Tillinghast,  4  R.  L  276. 

In  Atty.  Gen.  ex  rel.  Folkes  v.  Sutton. 
1  P.  Wms.  754,  note,  there  was  a  devise  of 
an  equitable  estate  in  certain  lands  to  a 
nephew  for  life,  and  afterwards  to  the  first 
son  or  issue  male  of  his  body,  lawfully  to 
be  begotten,  and  to  the  heirs  male  of  the 
body  of  such  first  son,  remainder  to  the 
said  nephew's  second  son  and  his  issue 
male  in  tail,  and  after  the  death  of  the 
nephew  without  issue  male  of  his  body, 
then  over,  and  it  was  held  that  this  did 
not  create  such  an  estate  in  the  equitable 
property  in  the  nephew  as  could  be  de- 
feated by  him  by  suffering  a  recovery. 

Cases  covering  the  construction  of  mar- 
riage settlements  in  which  no  point  is 
made  of  that  fact  will  also  be  found  in  other 
subdivisions  of  the  note. 

8  Comfort  v.  Brown,  L.  R.  10  Ch.  Div.  146. 

In  Mason  v.  Pate,  34  Ala.  379,  it  was 
held  that  although  the  rule  in  Shelley's 
Case  embraces  only  titles  to  real  property, 
yet  most  of  its  principles  and  incidents 
are  in  this  country  alike  applicable  to  wills 
and  other  conveyances  of  personal  property. 

In  Engle  v.  Mades,  25  Wash.  L.  Rep. 
229,  it  was  said  that  when  language  is 
employed  in  a  will  in  regard  to  personal 
property  which,  according  to  the  rule  in 
Shelley's  Case,  would  give  a  fee  simple  in 
real  property,  the  first  taker  of  the  prop- 
ertv  will  take  the  whole  interest. 
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But  it  has  also  been  held  in  Delaware 
that  the  rule  does  not  extend  to  bequests 
of  personalty.  Jones  y.  Rees  (Del.)  16  L 
R.A.(N.S.)  734,  69  AtL  785;  Gross  v. 
Sheeler,  7  Houst.   (Del.)   280,  31  AtL  812. 

In  Florida  it  has  been  held  that  where 
personal  estate  is  bequeathed  in  language 
which  if  applied  to  real  estate  would  create 
an  estate  tail,  it  vesta  absolutely  in  the 
person  who  would  be  the  immediate  donee 
in  tail,  and  it  is  immaterial  whether  the 
bequest  itself  contained  the  words  of  limi- 
tation, or  refer  to  the  devise  of  realty 
creating  an  estate  taiL  Watts  v.  Clard?, 
2  Fla.  369. 

In  Edmondson  v.  Dyson,  2  Ga.  307,  it 
was  held  that  the  rule  applied  to  personal 
property  as  well  as  to  real  estate. 

In  North  Carolina  the  rule  in  Shelley's 
Case  has  been  held  to  extend  to  chattels 
personal.  Ham  v.  Ham,  21  N.  C.  (1  DeT. 
&  B.  Eq.)   598. 

The  rule  in  Shelley's  Case  covers  personal 
property.  Crandell  v.  Barker,  8  N.  D.  26S, 
78  N.  W.  347. 

The  rule  in  Shelley's  Case  applies  to  a 
gift  of  personal  property,  and  the  limitation 
to  the  heirs  of  the  body  of  the  first  taker 
gives  him  an  entire  interest  in  the  property. 
Polk  V.  Paris,  9  Yerg.  209,  30  Am.  Dec. 
400. 
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tat«3  at  all;  but  the  courts,  in  construing 
the  instrument,  give  the  interest,  that  is  the 
nearest  thing  to  the  estate  tail,  namely  an 
absolute  interest.^ 

^Ir.  Hargrave,  in  his  essay  on  the  rule, 
says  that  it  professedly  and  directly  operates 


upon  all  the  real  property  of  the  Kingdom, 
and  though  its  original  was  quite  foreign  to 
personal  estates,  yet  these,  from  subsequent 
causes  and  by  a  sort  of  adoption,  have  in 
some  degree  been  brought  within  the  sphere 
of  its  action.7 


«Re  CuUen  [1907]  1  Jr.  Ch.  73. 

So,  where  the  bequest  was  of  personalty 
to  a  woman  for  life,  with  remainder  to  her 
issue  in  tail  male,  and  in  default  thereof  to 
her  daughters,  and  then  over,  it  was  held 
that  she  took  a  life  interest  only.  The  court 
said  that  where  there  is  no  estate  of  inher- 
itance upon  which  the  rule  can  operate, 
since  it  was  not  capable  of  any  kind  of 
descent,  the  court  is  free  to  have  regard 
to  the  intentions  of  the  testator  as  expressed 
in  the  will.    Ibid. 

And  in  Powell  v.  Boggis,  35  Beav.  641, 
it  is  said  that  it  is  quite  true  that  the  rule 
in  Shelley's  Case  is  a  technical  rule,  and 
applies  only  to  real  estate. 

Likewise  in  Her  rick  v.  Franklin,  L.  R. 
6  Eq.  593,  it  was  said  that  there  is  no 
authority  for  holding  that,  because  the  rule 
in  Shelley's  Case  applies  to  real  estate,  it 
is  to  be  applied  to  personal  estate  also. 

In  Smith  v.  Butcher,  L.  R.  10  Ch.  Div. 
113,  there  was  a  bequest  of  personalty  to 
certain  children  for  their  lives,  and,  on 
the  death  of  either  of  them,  his  or  her  share 
of  the  principal  to  go  to  his  or  her  lawful 
heir  or  heirs.  It  was  urged  that  the  rule 
in  Shelley's  Case,  while  not  applying  direct- 
ly to  personal  estate,  might  nevertheless 
be  applied  by  analogy  as  indicating  the 
testator's  possible  intention.  The  court, 
however,  was  of  the  opinion  that  the  rule 
had  no  application  to  this  case. 

In  Lord  v.  Comstock,  240  111.  492,  88  N. 
E.  1012,  it  was  held  that  the  rule  In  Shel- 
ley's Case  does  not  apply  to  personal  prop- 
erty, even  though  it  be  bequeathed  in  the 
9ame  instrument  with  real  estate,  and  as 
to  the  real  estate  the  rule  must  be  applied. 

Where,  however,  the  plain  intention  of  the 
testator,  by  the  limitations  over,  is  that  the 
real  and  personal  estate  should  go  together, 
it  has  been  held  that  the  words  must  re- 
ceive the  same  construction  in  both  estates. 
In  this  case  the  limitation  of  the  real 
estate  being  such  as  to  create  an  estate 
tail,  it  was  held  to  carry  the  absolute 
interest  in  the  personal  property  to  the 
devisee.     Dunk  v.  Fenner,  2  Russ.  &  M.  557. 

In  Tucker  v.  Adams,  14  Oa.  548,  the  court 
said  that  the  rule  in  Shelley's  Case  by  its 
terms  does  not  apply  to  gifts  of  personalty. 
"But  then,"  continued  the  court,  "instead 
there  has  come  to  be  adopted,  with  reference 
to  gifts  of  personalty,  a  rule  which  prac- 
tically amounts  nearly  to  the  same  thing. 
That  rule  is,  that  if  personalty  be  given 
in  language  which,  if  applied  to  realty, 
would  create  an  estate  tail,  it  vests  absolute- 
ly in  him  who  would,  if  the  property  were 
realty,  be  the  immediate  donee  in  tail.  Still, 
each  species  of  property  has  its  own  de- 
cisions for  its  government,  and  these  de- 
cisions differ  in  some  respects.  The  difTer- 
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ence  may  be  resolved  into  this;  the  decisions 
in  reference  to  personalty  show  a  much 
greater  disposition  to  consult  the  real  in- 
tention of  the  donor^  than  do  those  in  refer- 
ence to  realty." 

The  rule  in  Shelley's  Case  applies  to 
grants  or  devises  of  real  estate  only.  Sicel- 
off  V.  Redman,  26  Ind.  251.  But  see  Smith 
v.  McCormick,  46  Ind.  135. 

In  Sands  v.  Old  Colony  Trust  Co.  195 
Mass.  675,  81  N.  E.  300,  12  A.  &  E.  Ann, 
Cas.  837,  the  question  was  whether  the 
statutes  in  Massachusetts  abolishing  the 
rule  as  to  real  estate  left  it  in  operation  as 
to  personal  property.  The  court  said :  "We 
are  of  the  opinion  that,  in  this  common- 
wealth at  any  rate,  in  the  construction 
to  be  given  to  the  trusts  created  by  a  settle- 
ment of  personal  property,  whether  exe- 
cuted voluntarily  or  upon  valuable  con- 
sideration, there  is  no  inflexible  rule  of  law 
which  requires  us  to  apply  the  rule  in 
Shelley's  Case." 

But  the  fact  that  the  devise  to  the  ten- 
ant for  life  was  not  of  the  land  itself,  but 
of  the  rents,  issues,  and  profits,  will  not 
take  it  out  of  the  operation  of  the  rule; 
since,  where  the  devise  is  of  the  rents  and 
profits  for  life,  the  devisee  takes  the  land 
itself  for  life.  Haverstick  v.  Duffenburgh, 
2  Edm.  Sel.  Cas.  463. 

7Hargrave's  Law  Tracts,  551. 

The  rule  applies  by  analogy  to  personal 
property.  Knox  v.  Barkev,  8  N.  D.  272, 
78  N.  W.  352. 

The  rule  so  applies  unless  a  contrary 
intent  appears.  Evans  v.  Weatherhead, 
24  R.  I.  502,  53  Atl.  866. 

The  principle  is  well  settled  that  gener- 
ally, and  with  but  few  exceptions,  where 
personal  estate,  including,  of  course,  terms 
of  years  of  whatever  duration,  is  bequeathed 
in  terms  which  if  applied  to  real  estate 
would  create  an  estate  tail,  such  a  bequest, 
in  analogy  to  the  operation  of  the  rule  in 
Shelley's  Case,  will  vest  the  subject  of  it 
absolutely  in  the  person  who  would  be  the 
immediate  donee  in  tail.  Seeger  v.  Leakin, 
76  Md.  500,  25  Atl.  862. 

The  rule  does  not  apply  to  limitations 
of  personal  estate,  but  by  analogy  to  it, 
under  the  rule  that  words  which  create  an 
estate  tail,  where  the  subject  is  realty, 
confer  an  absolute  estate  where  the  subject 
is  personalty.  Keys's  Estate,  4  Pa.  Dist. 
R.  134. 

In  Austin  v.  Payne,  8  Rich.  E^.  9,  it  was 
held  that  the  rule  has  no  relation  to  per- 
sonalty. 

But  in  Markley  v.  Singletary,  11  Rich. 
Eq.  393,  it  is  said  that  "the  rule  in  Shel- 
ley's Case  has,  it  is  true,  no  direct  appli- 
cation to  estates  in  personalty,  but  when  it 
is  said  that  terms  which  create  an  estate  in 
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In  some  of  the  cases  it  is  suggested  that 
the  rule  is  more  flexible  when  applied  to 
personalty.^  It  is  not  strictly  accurate  to 
say  this.  It  may  be  that,  in  construing  the 
terms  of  a  deed  or  will  to  determine  the 
sense  in  which  certain  limitations  are  used, 
the  courts  may  be  more  inclined  to  look 
upon  them  as  words  of  purchase,  rather 
than  words  of  limitation.  But  aside  from 
the  fact  that  a  testator  or  grantor,  in 
using  words  of  limitations  with  reference  to 
perrcnal  property,  may  have  understood 
them  in  a  different  sense  than  he  would  have 
understood  them  in  case  he  had  used  them 
in  a  devise  of  real  estate,  there  is  no 
reason  for  making  a  distinction  between 
real  estate  and  personal  property.  It 
would  seem  to  be  the  business  of  the  court 
to  find  out,  firsl^  of  all,  what  the  real  in- 
tent of  the  testator  or  grantor  was,  with 
reference  to  the  limitation  in  remainder 
after  the   life  estate.     Having  determined 


that  the  remainder  was  intended  to  go  In 
indefinite  succession,  it  would  seem  that  the 
rule  should  be  applied, — where  it  is  reeog- 
nized  as  applying  to  personal  property  at 
all,— otherwise  not.  The  rule  itself  is  in- 
flexible.» 

b.    Unqualified  Umitatiana, 

:   1,  Heirs. 

In  some  cases  the  rule  has  been  applied 
or  rejected  where  the  limitation  in  remain- 
der has  been  simply  to  the  heirs  of  the 
first  taker,  or  if  qualifying  words  have  ap- 
peared they  were  not  taken  into  considera* 
tion  in  the  decision.  Where  a  term  of  years 
was  bequeathed  to  a  daughter  for  life  and 
then  to  her  heirs,  it  was  held  that  by  an- 
alogy to  the  rule  in  Shelley's  Case  she  took 
the  entire  interest.10 

But  it  has  been  said  that  where  person- 


fee  conditional  in  realty  carry  the  absolute 
ownership  of  personalty,  it  becomes  neces- 
sary to  inquire  what  terms  do  create  an 
estate  in  fee  conditional  in  realty,  and 
when  to  this  inquiry  it  is,  among  other 
things,  answered  that  an  estate  for  life  to 
one  followed  in  the  same  instrument  by  an 
estate  in  remainder  to  the  heirs  of  his  body, 
etc.,  becomes  an  estate  in  fee  conditional 
in  the  first  taker,  it  seems  to  result  that 
instruments  creating  estates  in  personalty 
cannot  escape  wholly  from  the  operation  of 
the  rule;  it  becomes  therefore  important, 
in  cases  like  the  present,  to  inquire  into 
the  extent  of  its  application,  and  how  far, 
if  at  all,  that  intent  is  modified  when  the 
subject  of  the  gift  is  personalty  by  the 
flexibility  of  the  principles  of  interpreta- 
tion." 

SBurges  v.  Thompson,  13  R.  I.  712. 

The  rule,  though  often  applied  to  grants 
of  personalty  by  way  of  analogy  for  pur- 
poses of  construction,  when  so  applied, 
yields  more  readily  to  the  apparent  inten- 
tion of  the  grantor,  than  it  does  in  grants  of 
realty.  Monast  v.  Letourneau,  87  111.  App. 
300;  Glover  v.  Condell,  163  111.  666,  35 
L.R.A.  360,  45  N.  E.  173. 

But  in  a  late  Illinois  case  it  was  held 
that,  on  authority  and  reason,  the  rule  in 
Shelley's  Case  should  not  be  held  to  apply 
to  gifts  of  personaltv.  Lord  v.  Comstock, 
240  111.  492,  88  N.  E.*1012. 

In  Taylor  v.  Lindsay,  14  R.  I.  518,  it  is 
said  that  it  is  doubtless  true  that  the  rule 
in  Shelley's  Case  is  applied  to  grants  of 
personalty  rather  by  way  of  analogy  for  the 
purposes  of  construction,  than  as  a  rule 
stricti  juris,  and  that  it  therefore  yields 
more  readily  to  the  apparent  intention  when 
so  applied  than  when  it  is  applied  to  a 
grant  of  realty;  but  that  where  personal 
and  real  estate  are  given  in  the  same  clause 
and  in  the  same  words,  and  there  is  nothing 
to  indicate  a  different  intention  in  relation 
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to  the  personaltv  from  that  manifested 
respecting  the  real  estate,  the  words  are  to 
be  construed  in  the  same  manner  as  i4>p]i- 
cable  to  both  species  of  property. 

That  which  will  demonstrate  the  inten- 
tion to  designate  by  the  words  "heirs  of  the 
body"  issue,  not  the  indefinite  succession, 
but  particular  individuals  or  classes  as  the 
objects  of  donation,  especially  present  to 
the  donor's  contemplation  when  the  subject 
of  donation  is  personalty,  is  often  wholly 
ineffectual  for  the  same. purpose  when  it  is 
realty.    Markley  v.  Singletary,  supra. 

So,  too,  words  of  distribution,  as  "share 
and  share  alike,"  etc.,  or  words  of  limitation 
as  "to  the  heirs  of  the  body  of  A,  and  their 
heirs  and  assigns  forever,"  superadded  in 
the  terms  of  direct  gift,  to  the  words  '^irs 
of  the  body,"  "issue,"  etc.,  as  to  personalty, 
but  not  as  to  realty,  are  equally  neld  to  in- 
dicate by  such  words  particular  individuals 
or  class  of  persons  who,  at  a  certain  point 
of  time,  where  in  existence.    Ibid. 

9  For  other  cases  in  which  the  rule  has 
been  invoked  as  to  bequests  of  personal 
property,  see  the  following  subdivisions  of 
the  note. 

Cases  in  which  limitations  of  personal 
property  were  construed,  but  in  which  it 
was  conceded  that  the  rule  applied  to  per^ 
sonal  property,  will  also  be  found  in  i]Wt 
subdivisions  of  the  note. 

10  Home  V.  Lyeth,  4  Harr  k  J.  431. 

In  Cutlar  v.  Cutlar,  3  N.  C.  (2  Hawy.) 
154,  negroes  were  given  by  deed  to  grantor's 
daughter  and  son  for  their  lives  and  the 
life  of  the  longest  liver  or  survivor,  remain- 
der to  the  heirs  of  the  survivor.  It  was 
held  that  the  absolute  property  was  in  sus- 
pense until  the  death  or  one  of  the  devisees, 
but  that  upon  that  death  the  abeolute 
property  immediately  vested  in  the  survivor. 

llie  bequest  of  a  negro  girl  to  a  daughter 
for  life,  and  then  to  her  heirs,  gives  her  an 
absolute  title;  there  being  nothing  to  show 
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alty  is  given  to  one  for  life  and  after  his 
death  to  his  heirs,  there  should  be  no  doubt 
that  the  expression  '^heirs"  would  aply  to 
children.ll 

Where  personal  property  was  devised  in 
trust  for  the  sole  and  separate  use  of  tes- 
tator's daughters,  in  certain  proportions, 
the  income  to  be  received  and  paid  over  to 
the  daughters  by  the  trustees  in  the  same 
manner,  for  the  sole  and  separate  use  of 
each  daughter  during  life,  and  then  to  her 
husband  in  case  a  husband  should  survive, 


the  income  to  be  received  and  enjoyed  by 
the  husband  during  his  life,  from  and  after 
the  death  of  his  daughters  and  their  hus- 
bands respectively,  the  share  of  each  daugh- 
ter to  go  to  her  right  heirs  forever,  it  was 
held  that  an  absolute  interest  in  the  prop- 
erty was  not  conveyed  to  the  first  taker.lt 

2,  Heirs  of  the  "body. 

It  has  been  said  that  the  words  "heirs  of 
the  body'"  in  a  gift  of  personal  property  are 


that  the  word  "heirs"  was  used  in  the  sense 
of  "children."  Riser  v.  Kiser,  55  N.  C.  (2 
Jones,  £q.)  28. 

Where  a  testator  bequeathed  the  inter- 
est arising  out  of  £15  consols  to  his  grand- 
daughter during  her  life,  and  at  her  death 
to  descend  to  her  heirs,  male  or  female,  the 
stock  not  to  be  sold  except  for  failure  of 
issue,  and  then  to  descend  to  the  testator's 
son  and  his  heirs  forever,  it  was  held  that 
the  granddaughter  took  an  absolute  inter- 
est in  the  stock.  Ousby  v.  Harvey,  17  L. 
J.  Ch.  N.  S.  160. 

Where  it  was  provided,  by  an  agreement 
in  settlement  of  an  estate,  that  a  certain 
sum  of  money  belonging  to  the  widow,  which 
had  come  to  her  from  her  father  and  which 
had  been  put  into  the  hands  of  her  hus- 
band, should  be  drawn  out  of  his  estate 
and  retained  in  the  hands  of  trustees,  who 
were  to  pay  the  widow  the  annual  inter- 
est, and  m  ease  of  sickness  or  other  need, 
to  apply  as  much  of  the  principal  as  in 
their  discretion  they  might  deem  necessary, 
for  her  use,  and  at  her  death  to  pay  the 
remainder  to  her  heirs,  it  was  held  that  by 
this  agreement  the  widow  had  the  absolute 
interest  in  the  property.  Charles's  Appeal, 
2  Pennyp.  164. 

A  devise  of  property  to  be  invested  in 
safe  stocks,  the  income  to  be  for  the  sole 
use  of  testator's  daughter  during  her  life, 
with  the  provision  that  after  her  death  the 
property  was  to  go  to  her  heirs,  was  held 
to  give  her  the  entire  interest.  Engle  v. 
Uades,  25  Wash.  L.  Rep.  229. 

Where  freehold  and  leasehold  lands  were 
devised  and  bequeathed  to  testator's 
daughter  for  life,  remainder  to  her  first  and 
other  sons  successively  in  tail,  remainder  to 
her  daughters  as  tenants  in  common  and 
in  tail,  and  in  case  of  default  of  issue  of  ttie 
daughter,  to  her  right  heirs  forever,  it  was 
held  that  she  took  an  absolute  interest  in 
the  leaseholds.  Comfort  v.  Brown,  L.  R. 
10  Ch.  Div.  140. 

In  Lewis  ▼.  Hopkins,  3  Drew.  668,  a 
testator  devised  leasehold  estates  to  trus- 
tees on  trust  for  his  son  A,  to  take  the  rents 
until  the  son  should  attain  the  age  of 
twenty-one,  remainder  on  trust  to  support 
contingent  remainders,  and  subject  thereto 
on  trust  for  such  son  for  life,  remainder 
to  his  heirs  male,  remainder  to  the  second 
and  other  sons  of  A  and  the  heirs  male 
of  their  bodies,  with  like  remainder  over 
in  favor  of  other  children  of  the  testator 
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and  their  sons.  It  was  held  that  A's  son 
took  an  absolute  estate  in  the  property. 

A  bequest  of  a  term  to  trustees  upon  trust 
to  preserve  contingent  uses,  but  neverthe- 
less to  permit  and  suffer  testator's  first 
son  to  receive  the  rents  and  profits  thereof 
for  life,  "and  after  his  death  to  the  heirs 
male  of  such  son,  and  for  want  of  such 
issue  to  the  second,  third,  fourth,  fifth,  and 
all  and  every  other  son  and  sons  of  the 
body  of  the  said  .  .  .  [sons]  lawfully 
to  be  begotten,  and  the  several  respective 
heirs  male  of  the  body  and  bodies  of  all 
and  every  such  son  and  sons  lawfully  is- 
suing," was  held  to  vest  the  term  absolutely 
in  the  son.  Williams  v.  Lewis,  5  Jur.  ii.  S. 
323. 

In  a  deed  of  gift  by  which  certain  negroes 
were  given  to  a  person  for  life,  in  trust  for 
his  heirs  after  his  death,  it  was  held  that 
the  word  "heirs"  was  used  as  a  word  of  limi- 
tation, and  that  the  property  vested  in  the 
first  taker.  Kay  v.  Connor,  8  Humph. 
624,  49  Am.  Dec.  600. 

11  Bull  V.  Comberbach,  25  Beav.  540. 

In  Powell  V.  Boggis,  35  Beav.  541,  it  is 
said  that  it  is  true  that  the  word  "heirs" 
in  a  will  of  personalty  never  is  a  word  of 
limitation. 

It  was  said  that  where  the  limitation 
after  the  life  estate  in  a  will  of  personal 
property  was  to  the  effect  that  if  the  life 
tenant  should  die  without  making  a  will, 
to  her  right  heirs  forever,  it  was  held  that 
the  word  "heirs"  meant  executors  and  ad- 
ministrators.   Ibid. 

IS  Bacon's  Appeal,  57  Pa.  504. 

The  fact  that  a  will  vesting  a  fund  in  a 
trustee,  with  directions  to  pay  the  income 
to  the  testator's  son  until  he  attains  a 
certain  age,  when  the  fund  shall  become  his 
absolutely,  provides  that  in  case  the  son 
dies  before  reaching  such  age,  it  shall  go  to 
his  heirs,  was  held  not  to  bring  the  bequest 
within  the  rule  in  Shelley's  Case  so  as  to 
vest  the  legacy  in  the  cestui  que  trust,  in 
spite  of  the  intention  of  the  testator,  on  the 
theory  that  the  testator  having  used  the 
word  "heirs"  in  this  manner,  the  law  will 
give  that  word  controlling  effect,  and  deny 
to  him  the  power  to  direct  his  estate  in  a 
channel  contrary  to  the  course  fixed  by  the 
law.  Bennett  v.  Bennett,  217  III.  434, 4  LJLA. 
(N.S.)  470,  75  N.  E.  339.  The  court  says 
that  as  applied  to  a  devise  of  real  estate 
this  position  is  sound  for  the  reason  that 
the  policy  of  the  law  has  been  to  give  sta- 
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not  appropriate,  and  much  less,  technical 
words.  They  do  not  import  a  succession  in 
a  direct  line  of  descent,  because  by  law 
there  is  not  and  never  was  such  a  suc- 
cession in  the  case  of  chattels.  They  must 
have  some  other  meaning,  and  therefore  in 
prosecuting  the  inquiry  as  to  what  that 
meaning  is,  so  strong  a  demonstration  that 
the  phrase  was  used  as  a  designation  of  in- 
dividuals is  not  demanded  as  is  indispen- 


sable, where,  as  in  devises  of  real  estate, 
it  is  attempted  to  override  its  precise  legal 
signification.^ 

A  limitation  of  the  remainder  after  the 
life  estate  to  the  heirs  of  the  body  of  the 
life  tenant  vests  the  absolute  interest  in  the 
property  in  the  person  designated  to  take 
for  life,  w^here  the  rule  in  Shelley's  Case  ia 
held  applicable  to  personal  property. 14 
Where  there  is  a  bequest  to  one  for  life, 


bility  to  titles  to  such  property,  and  to  hold 
them  vested  when  it  can.  As  applied  to 
gifts  or  conveyances  of  personalty  the  word 
"heirs,"  strictly  speaking,  has  no  applica- 
tion. If  in  a  devise  of  the  latter  class  of 
property  additional  words  were  necessary, 
the  words  "executor,  administrator,  and 
assigns"  would  be  the  proper  ones  to  show 
the  extent  of  the  estate  to  the  first  taker, 
and  indicate  absolute  property.  By  analogy, 
however,  the  rule  in  Shelley's  Case  is  applied 
to  gifts  of  personalty,  but  in  all  cases 
where  the  word  is  used  in  the  devise  of  per- 
sonalty, it  is  held  to  yield  to  the  express  in- 
tention of  the  testator. 

In  Ware  v.  Sharp,  1  Swan,  489,  where 
there  was  a  deed  of  gift  of  slaves  and  other 
personal  property  to  a  married  woman  for 
her  sole  and  separate  use  apart  from  the 
control  of  her  husband,  free  and  discharged 
from  his  debts  and  liabilities,  to  hold  the 
same  during  her  lif<i,  with  power  of  appoint- 
ment, in  default  of  the  exercise  of  which 
it  was  provided  that  the  property  should 
go  to  her  heirs  forever,  it  was  contended  that 
the  use  of  the  word  "heirs"  in  default  of 
appointment  made  it  a  word  of  limitation, 
having  a  technical  meaning  which  would 
control  all  other  evidences  of  intention, 
carrying  to  the  first  taker  the  entire  estate 
under  the  rule  in  Shelley's  Case.  The 
court  said  that  if  the  inquiry  were  as  to  the 
quantity  of  estate  given  to  the  first  taker, 
there  would  be  much  force  in  this  position, 
but  as  the  inquiry  in  the  case  was  as  to  the 
marital  rights  of  the  husband,  that  the  in- 
tention must  control.  That  in  such  a  case 
the  word  "heirs"  has  no  artificial  mean- 
ing, and  is  not  used  technically;  and  that  in 
determining  the  sense  in  which  it  is  used 
the  context  of  the  instrument  must  be 
looked  to,  and  in  this  particular  case  the 
intention  was  to  exclude  the  husband. 

In  Evans's  Estate,  155  Pa.  650,  26  Atl. 
739,  there  was  a  bequest  of  a  sum  of  money 
to  a  trustee  for  the  use  of  testator's  son 
for  life,  not  to  be  subject  to  his  debts  or 
contracts,  and  the  balance  remaining  after 
the  death  of  the  son  to  be  paid  to  his  heirs 
at  law.  The  court  said  there  was  nothing 
in  the  context  of  the  will  to  indicate  an 
intention  to  take  the  case  out  of  the  rule; 
that  when  the  word  "heirs"  is  used  in  a 
gift  of  personalty  it  is  employed  to  denote 
those  who  are  entitled  to  take  under  the 
statute  of  distribution.  The  heirs  here, 
under  the  rule,  were  evidently  the  children 
of  the  life  tenant,  the  cestui  que  Irust,  and 
p^  mioh  tl"*<»«»  children  took,  not  as  by  rep- 
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I  resentation,  but  directly  under  their  grand- 
father's will. 

18  Allen  V.  Pass,  20  N.  C.  207  (4  Dev.  t 
B.  L.  77). 

14  A  gift  of  a  leasehold  interest  to  a 
woman  during  her  natural  life,  with  remain- 
der over  to  the  heirs  of  her  body,  it  sle 
should  have  any,  as  a  class  of  persons  to 
take  in  succession  from  generation  to  gener- 
ation, is  within  the  rule  in  Shelley's  Ca^^, 
entitling  her  to  the  absolute  interest,  whicb 
is  not  restricted  by  the  words  "if  she  should 
have  any"  heirs.  Hughes  v.  Nicklas,  70  ^Id 
484,  14  Am.  St.  Rep.  377,  17  Atl.  398. 

A  bequest  of  personal  property  to  be  in 
vested  for  the  use  of  testator's  son,  so  that 
the  latter  might  have  the  interest  of  it  for 
life,  and  for  the  lawful  heirs  of  his  \»dy. 
the  will  providing  that  if  the  son  should 
die  without  heirs  the  property  should  go  to 
the  testator's  youngest  son  and  the  law- 
ful heirs  of  his  body,  was  held  to  vest  the 
whole  estate  in  the  first  taker.  Butterfield  v. 
Butterfield,  1  Ves.  Sr.  133. 

In  Floyd  v.  Thompson,  20  N.  C.  616  U 
Dev.  &  B.  L.  478),  the  court  said  that  whtn 
there  is  a  gift  of  personalty  to  one  and  bis 
heirs,  or  to  one  for  life  and  then  to  the 
heirs  of  his  body,  or  to  his  heirs  generally, 
although  the  term  "heirs"  is  inappropri:.te 
as  a  word  of  limitation  of  such  propenv, 
yet  the  court  is  obliged  to  receive  it  in  tii  it 
sense,  because  it  cannot  be  rejected  alto- 
gether, and  because  no  other  certain  or 
probable  meaning  can  be  given  to  it. 

A  bequest  of  two  negroes  to  a  person  fnr 
life,  and  then  to  her  "bodily  heirs,"  was  h<*!d 
under  the  rule  in  Shelley's  Case  to  vest  the 
absolute  title  in  the  first  taker,  no  e^tai** 
tail  being  permitted  in  personal  property, 
there  being  nothing  in  the  will  to  show  that 
the  term  "bodily  heirs"  were  used  as  srii- 
onymous  w^ith  children.  Machen  v.  Machen. 
15  Ala.  373. 

A  bequest  of  a  slave  for  the  use  of  % 
woman  during  her  life,  and  after  her  death 
to  be  the  general  property  of  the  hi'ir* 
of  her  body,  was  held  to  vest  the  entir^" 
interest  in  the  first  taker,  the  words  "ln^ir'S 
of  the  body"  by  analogy  to  the  rule  in 
Shelley's  Case  being  considered  as  wor'> 
of  limitation.  Lenoir  v.  Rainev,  15  Ala. 
667. 

Where  a  will  provided  that  the  propert} 
which  the  testator's  daughter  obtained  ii' 
der  his  will,  after  her  death  wa-*  t'.>  de->'  i 
to  her  bodily  heirs,  it  was  held  that  in  :!■•' 
absence  of  statute  the  devisee  would,  und-"- 
the  rule  in   Shelley's  Case,  have  taken  an 
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the  limitation  over  to  the  heirs  of  tlu 
body  of  the  life  tenant  enlarges  the  lift 
estate  to  an  absolute  estate,  as  in  the  cast 


f  real  property. w    But  the  words  **heir8  of 
he  body"  were  held  to  be  words  of  pur- 
chase in  a  conveyance  of  a  term  to  trus- 


absolute  title  to  the  property.  Mason  v. 
Pate,  34  Ala.  379. 

A  deed  of  a  slave  to  a  woman  for  life, 
with  a  limitation  after  her  death  to  the 
heirs  of  her  body,  vests  an  absolute  estate 
in  her.    Denson  v.  Thompson,  19  Ark.  66. 

Where  the  testator  by  will  loaned  certain 
negroes  to  his  daughter  during  life,  and  then 
to  her  bodily  heirs,  it  was  held  that  she 
took  an  absolute  estate  therein.  Jones  v. 
Jones,  20  Ga.  699. 

A  bequest  of  a  negress  to  a  woman  for 
life,  and  at  the  latter's  death  to  the  heirs 
of  her  body,  was  held  to  vest  an  absolute 
estate  in  the  devisee.  Childers  v.  Childers, 
21  Ga.  377. 

A  bequest  of  a  leasehold  estate  to  a 
daughter  and  "her  bodily  heirs  if  any  she 
shall  have,"  reserving  such  tenement  to  the 
daughter  during  her  natural  life,  remainder 
over  if  she  should  die  without  bodily  heirs, 
was  held  to  confer  upon  her  an  absolute 
interest  in  the  leasehold  estate  by  analogy 
of  the  rule  in  Shelley's  Case.  Seeger  v. 
J..eakin,  76  Md.  500,  25  Atl.  862. 

Where  a  woman  was  to  take  the  use  and 
labor  of  a  slave  and  her  increase  during  the 
irrantee's  natural  life,  and  at  her  death,  the 
slave  was  to  go  to  the  heirs  of  her  body 
lawfully  begotten,  it  was  held  that  the  ab- 
solute title  vested  in  her.  Nichols  v.  Cart- 
wright,  6  N.  C.  (2  Murph.)  137. 

A  devise  of  a  slave  to  testator's  daughter 
for  life,  and  then  to  her  bodily  heirs,  vests 
the  entire  interest  in  her,  there  being  noth- 
ing in  the  context  to  control  the  technical 
meaning  of  the  term  "bodily  heirs."  Don- 
nell  V.  Mateer,  40  N.  C.    (5  Ired.  Eq.)   7. 

w  Myers  v.  Pickett,  1  Hill,  Eq.  35. 

A  limitation  of  personal  property  to  a 
man  and,  after  his  death,  to  the  heirs 
lawfully  begotten  of  his  body,  gives  him 
the  absolute  title  by  virtue  of  the  rule  in 
Shelley's  Case  as  applied  to  personal  chat- 
t*»l«.  Sanderlin  v.  Deford,  47  N.  C.  (2 
Jones,  L. )  74. 

Under  a  deed  of  gift  of  slaves  to  a  trus- 
tee to  manage  for  the  benefit  of  the  grant- 
or's daughter  until  she  should  arrive  at 
the  age  of  twenty-one  years,  or  should 
marry,  and  then  to  deliver  possession  of 
the  slaves  to  the  daughter  or  her  husband, 
and  account  for  the  profits  of  the  same,  and 
al«o  after  that  event  to  see  that  the  prop- 
erty and  its  future  increase  should  not  be 
<>old  or  disposed  of  and  should  he  preserved 
for  the  benefit  of  the  heirs  of  the  body  of 
the  daughter,  and  should  vest  in  the  heirs 
of  her  body  upon  her  death,  and  then  ovf.r 
in  case  she  should  die  without  living  heirs 
of  her  body,  it  was  held  that  the  daupfhter 
took  an  estate  of  freehold,  or  what  would 
he  an  equivalent  estate  of  freehold  in 
real  estate  within  the  menning  of  the  rule 
in  Shellev's  Case.  Carradine  v.  Carradine, 
33  Miss.  698. 

In  McCullough  v.  Gliddon,  33  Ala.  208, 
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it  was  held  that  in  a  deed  of  gift  in  which 
a  slave  was  conveyed  to  a  trustee  and  his 
heirs  and  assigns  for  the  sole  use  of  a 
woman  during  the  time  she  should  remain 
the  wife  of  a  person  named,  and  which  pro- 
vided that  if  the  wife  should  die.  before  her 
husband,  the  slave  should  be  for  the  use 
and  benefit  of  the  heirs  of  her  body  for- 
ever; to  remain  for  the  sole  use  of  the 
wife  for  life,  and  after  her  death  to  the 
heirs  of  her  body, — the  words  "heirs  of 
her  body"  were  words  of  limitation,  and 
not  of  purchase.. 

The  fact  'that  a  testator  uses  the  words 
"heirs  of  her  body"  in  disposing  of  his 
residuary  personalty,  the  income  of  which 
he  had  directed  his  executors  to  pay  to  a 
woman  for  life,  does  not  sliow  an  intention 
to  use  such  words  as  words  of  purchase. 
Re  Brand,  4  Ont.  W^eek.  Rep.  473,  opinion 
adhered  to  on  reargument  in  5  Ont.  Week. 
Rep.  297. 

Where  the  dividends  on  certain  bank 
stock  and  other  personal  property  were 
given  to  one  for  life,  and  after  his  death 
the  property  was  devised  to  the  heirs  male 
of  his  body  lawfully  begotten  forever,  and 
for  want  of  such  issue,  over,  it  was  held 
that  the  first  devisee  took  an  absolute  in? 
terest  in  the  property.  Chatham  v.  Tot- 
hill,  7  Bro.  P.  C.  453. 

In  Elton  v.  Eason  (1811)  cited  in  Mogg 
V.  Mogg,  1  Meriv.  671,  Sarah  Mar  wood  by 
her  will  gave  several  annuities  to  her  daugh- 
ters for  their  lives;  and  gave  all  her  mes- 
suages, land,  etc.,  and  all  her  moneys  and 
personal  estate  to  trustees,  their  executors, 
administrators,  and  assigns,  in  trust  for 
the  payment  of  her  debts,  annuities,  and 
legacies,  and  to  keep  her  leaseholds  and 
copyholds  for  lives  full  stated,  and  in  trust 
to  apply  the  residue  of  the  rents  (for  cer- 
tain purposes)  for  her  son  J.  T.  B.  Mar- 
wood,  durins^  his  life  and  afterwards  for 
the  heirs  of  his  body,  if  any,  and  in  de- 
fault of  such  issue  to  testatrix's  grand- 
son. The  bill  was  filed  by  the  grandson 
to  establish  the  limitation  in  the  will.  It 
was  admitted  on  all  hands  that  the  will 
created  an  estate  tail  in  the  freeholds  and 
copyholds  of  inheritance,  but  it  was  con- 
tended that  the  limitation  over  was  not 
good  as  to  personal t\\  The  court  decided 
that  the  son  took  the  absolute  interest  in 
the  chattels. 

Where  the  interest  of  a  sum  of  money 
is  given  to  one  for  life  and  after  his  death 
to  the  heir  of  his  body,  with  remainder  over, 
this  was  held  to  vest  the  principal  sum 
absolutely  in  the  first  taker.  Robinson  v. 
Fitzherbert,  2  Bro.  Ch.  127. 

Where  a  trust  of  a  term  was  ffiven  to  the 
daughter  for  life  and  immediately  after  her 
death  to  the  heirs  of  her  body,  with  re- 
mainder over,  it  was  held  that  she  took 
the  whole  interest.  Tlicebridge  v.  Kilburne, 
2  Ves   Sr.  233. 
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tees,  to  permit  the  grantor's  wife  to  receive 
the  rents  during  the  term  if  she  should  so 
long  live,  and  after  her  death  to  permit 
him  to  enjoy  the  rents  during  his  life, 
and  after  his  death  in  trust  for  the  heirs  of 
the  hodj  of  his  wife  by  him,  and  in  default 
of  such  issue,  over.i^  And  where  a  term 
was  assigned  in  trust  to  a  man  and  a  woman 
for  their  lives,  remainder  in  trust  for  the 
heirs  of  the  body  of  the  woman  by  the  man, 
it  was  held  that  the  words  "heirs  of  the 
body"  were  used  as  deacriptio  peraonaAf 
And  where  a  testator  gave  to  his  son  a  cer- 
tain sum  of  money  to  be  placed  at  interest 
by  testator's  executors,  the  interest  to  be 
paid  annually  to  the  son  during  his  life, 
and  in  case  the  son  should  die  and  leave  no 
legitimate  heirs  of  his  own  body,  it  was 
provided  that  the  sum  bequeathed  to  him 
should  revert  to  the  testator's  other  heirs. 
It  was  held  that  the  words  "heirs  of  his  own 
body"  meant  children,  and  that  the  mere 
technical  rules  of  construction  must  give 
way  to  the  plainly  expressed  intention  of 
the  testator  if  the  intention  was  lawful.!* 

8.  Issue. 

There  has  been  an  inclination  on  the  part 


of  the  courts  to  regard  the  word  '^ssne"  in 
limitations  of  personal  property,  rather  ss 
a  word  of  purchase,!*  than  as  a  word  of 
limitation;  but  the  cases  are  in  eonflictl* 

o.  QuoU/led  lifnUaUans* 

!•  Modifying  or  explanatory  irords 
in  general. 

As  in  the  case  of  real  property  irhere 
there  are  modifying  or  exjplanatory  words, 
words  of  distribution,  or  superadded  words 
of  limitation,  the  question  for  determination 
is  first  in  what  sense  was  the  word  "heirs" 
used?  If  in  its  technical  sense,  the  rule 
applies;  otherwise  not.  It  will  be  obserred 
that  where  an  attempt  has  been  made  to 
apply  the  rule,  in  cases  in  which  the  limi* 
tation  in  remainder  is  to  the  heirs  of  the 
body  of  the  life  tenant,  the  courts  are  not 
in  harmony  as  to  the  effect  of  added  words 
of  distribution,  superadded  words  of  limi- 
tation, or  modifying  or  explanatory  words 
in  general. 

A  deed  of  slaves  to  a  woman  "and  to  her 
children,  the  natural  heirs  of  her  body,  tt 
her  death,"  was  held  to  convey  a  life  estate 


l^Hodgeson  v.  Bussey,  2  Atk.  89. 

17  Peacock  ▼.  Spooner,  2  Vem.  195,  af- 
firmed by  House  of  Lords,  see  foot  note,  p. 
196. 

M  Eichelberger's  Estate,  135  Pa.  160,  19 
Atl.  1006,  1014. 

19  An  executorv  devise  of  personal  prop- 
erty to  one  for  life,  "at  her  death  leaving  no 
lawful  issue,"  over,  was  held  not  enlarged 
to  a  fee.  Moore  v.  Howe,  4  T.  B.  Mon.  205. 
Hie  court  said:  "We  are  aware  of  no  case 
of  an  executory  devise  of  personal  estate 
where  the  devise  is  thus  expressly  made 
for  life  and  no  express  devise  over- to  the 
issue,  in  which  it  has  been  determined  that 
the  issue  should  take  by  representation  in- 
stead of  taking  by  purchase,  and  we  may 
venture  to  say  that  no  case  of  the  kind, 
unless  peculiarly  circumstanced,  can  be  so 
determined  without  a  total  disregard  of  the 
intention  of  the  testator." 

A  bequest  of  personalty  to  one  for  life, 
with  remainder  to  his  issue,  does  not  confer 
an  absolute  interest  upon  the  first  taker, — 
a  remainder  given  to  the  heirs  may;  a 
remainder  to  issue  does  not.  In  gifts  of 
personalty  a  different  meaning  is  attached 
to  the  word  "issue"  from  that  which  it 
bears  when  used  in  devises  of  realty.  The 
remaindermen  take  as  purchasers,  and  hence 
such  a  remainder  does  not  enlarge  the  par- 
ticular estate.    Sheets's  Appeal,  52  Pa.  257. 

In  Heiss's  Estate,  17  W.  N.  C.  285,  it  is 
said  that  it  must  be  regarded  as  settled 
that  the  word  "issue"  following  a  life  es- 
tate in  personalty  is  a  word  (3  purchase, 
and  that  the  rules  governing  the  construc- 
tion of  frifts  or  personal  estate  are  applied 
though  the  will  disposes  also  of  real  estate 
in  the  same  clause. 
29  L.R.A.(N.8.) 


In  Goldney  t.  Crabb,  19  Beav.  338,  in 
a  bequest  of  leaseholds  to  a  woman  for 
life  and  after  her  death  to  the  issue  of  her 
body,  and  in  case  of  dying  without  issn^ 
then  over,  it  was  held  that  the  words 
"issue  of  her  body"  were  words  of  purchase, 
the  bequest  being  of  personal  estate. 

Where,  after  a  life  estate  in  the  interet 
of  certain  moneys,  the  moneys  were  given  to 
the  male  issue  of  the  life  tenant^  and  in 
default,  over,  it  was  held  that  had  tbe 
devisee  not  died  without  issue  the  issae 
would  have  taken  as  purchasers.  Knight 
V.  Ellis,  2  Bro.  Ch.  570. 

Under  a  grant  of  a  negro  girl  to  the 
grantor's  daughter  for  her  support  during 
her  natural  life,  and  providing  that  at 
the  daughter's  death  the  slave,  together 
with  her  increase,  should  be  the  property 
of  the  issue  of  the  daughter,  the  vord 
"issue"  was  held  to  have  been  used  as  a 
word  of  purchase.  Markley  v.  Singletarr, 
11  Rich.  Eq.  393. 

«OIn  Potts's  Appeal,  SO  Pa.  169,  it  wu 
held  that  where  the  limitation  after  the 
life  estate  is  to  the  issue,  the  life  tenant 
gets  the  absolute  title  to  personal  prop- 
erty. 

And  in  Manning  v.  Moore,  Alcoel^  k  N. 
96,  the  testator  devised  certain  estates  for 
lives  renewable  forever  to  his  daughter, 
and  after  her  death  to  the  issue  of  her  bodj 
lawfully  begotten,  and  in  case  she  should 
happen  to  die  without  such  issue,  remainder 
over.  It  was  held  that  the  daughter  took 
an  estate  in  the  nature  of  an  estate  tail. 

But  under  a  bequest  to  a  married  woman 
of  an  annuity  for  her  life  and  the  issue 
from  her  body  lawfully  begotten,  to  revert 
on  failure  of  issue,  to  testator's  heirs,  with 
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to  her,  the  words  ''children"  being  explan 
atory  and  restrictive  of  the  words  imme 
distely  following.Sl  But  the  word  ''then 
preceding  the  words  "to  the  heirs  of  their 
bodies/'  following  a  limitation  to  the  first 
taker  for  life,  was  held  not  to  tie  up  the 
limitation  to  the  time  of  the  first  taker's 
death,  so  as  to  make  the  words  ''heirs  of 
their  bodies"  merely  descriptive  of  a  class 
of  persons  to  take  the  estate  as  purchas- 
er8.» 

Where  the  testator  lent  a  certain  portion 
of  his  estate  to  his  three  daughters  for  their 
lives,  and  then  gave  it  to  the  lawfully  be- 
gotten heirs  o|  their  bodies,  it  was  held 
that  the  use  of  the  word  "lend"  and  the 


word  "give"  in  contradistinction  showed 
that  by  the  words  "heirs  of  their  bodies*' 
the  testator  meant  children.^  And  a  be- 
quest of  leaseholds  to  testator's  daughter 
for  life,  and  after  her  death  "to  and  amongst 
the  issue  of  his  said  daughter  lawfully  be- 
gotten, and  in  such  shares  and  proportions 
as  the  said  daughter  should  by  her  last  will 
and  testament  appoint,  provided  such  child 
or  children  should  arrive  at  the  age  of 
twenty-one  years,  and  for  want  of  such  issue 
or  in  case  of  the  death  of  such  issue;  and 
the  death  of  his  wife,"  over,  was  held  to 
give  the  daughter  .only  an  estate  for  life.S^ 
And  where  a  testator  in  devises  to  his 
daughters  provided  that  in  case  they  should 


a  request  that  certain  persons  should  act 
as  trustees  for  her,  so  that  the  annuity 
might  be  secured  for  her  sole  use  and  bene- 
fit, it  was  held  that  she  took  an  interest 
for  life  only,  with  a  gift  in  the  nature  of 
a  remainder  to  her  issue.  Re  Wynch,  5 
De.  6.  M.  &  G.  188. 

*l  Elmore  v.  Mustin,  28  Ala.  309. 

The  grant  of  a  negress  to  a  daughter  for 
life,  at  her  death  to  descend  to  the  natural 
heirs  of  her  body,  but  in  case  she  should 
die  leaving  no  natural  heirs  of  her  body, 
then  to  revert  to  ihe  grantor's  estate,  etc., 
was  held  not  to  create  an  absolute  inter- 
est in  the  daughter,  the  words,  "in  case 
she  should  die  leaving  no  natural  heirs  of 
her  body,"  being  held  to  be  descriptive  of 
a  particular  class  of  persons  who  were  to 
take,  that  is,  the  issue  of  the  daughter 
living  at  her  death,  and,  consequently,  the 
rule,  which  enlarges  the  first  estate  for  life 
into  an  absolute  interest,  and  cuts  off  the 
limitation  over  in  default  of  issue,  did  not 
apply.     McVay  v.  Ijams,  27  Ala.  238. 

Where  the  testator  by  deed  of  gift  loaned 
a  negro  girl  to  his  sister  for  life,  and  then 
to  her  bodily  heirs,  and  provided  that  if 
the  sister  should  die  without  issue,  the 
said  negress  and  her  increase,  if  any,  should 
be  divided  between  the  devisee's  brothers 
and  sisters  that  should  be  alive  at  that 
time,  or,  if  any  of  them  should  be  dead, 
that  their  children  should  be  entitled  to  a 
Toportional  share  of  the  property,  it  was 
eld  that  the  words  "at  that  time"  con- 
tained in  the  deed  meant  at  the  time  of 
the  devisee's  death,  and  that  therefore  she 
took  only  an  estate  for  life  and  her  children 
the  remainder.    Jones  v.  Jones,  20  Ga.  699. 

a  Myers  v.  Pickett,  1  Hill,  Eq.  35. 

So,  a  bequest  of  slaves  to  testator's 
daughters  for  life,  then  to  descend  to  the 
heirs  of  their  bodies,  if  not  any  heirs,  then 
to  their  lawful  heirs,  was  held  to  vest  the 
entire  interest  in  them.  Floyd  v.  Thomp- 
son, 20  N.  C.  616    (4  Dev.  &  B.  L.  478). 

•  Loving  V.  Hunter,  8  Yerg.  4. 

In  Vaden  v.  Hance,  1  Head,  300,  the  tes- 
tator lent  two  negroes  and  their  increase  to 
his  son  during  his  life,  and  at  his  death 
they  were  to  be  equally  divided  amon^ 
the' lawful  heirs  of  his  body.  It  was  held 
that  the  words  "lawful  heirs  of  his  body" 
29L.R.A.(N.S.) 
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were  used  as  words  of  purchase,  and  meant 
children. 

In  a  deed  of  gift  in  the  following  words: 
"In  consideration  of  the  love  and  regard 
that  I  have  for  my  daughter,  Martha  Evans, 
I  have  loaned  to  her  the  negroes  aforesaid 
for  her  support,  and  no  other,  except  she, 
the  said  Martha,  should  have  issue  or 
heirs  of  her  body,  and  in  that  case  I  loan 
said  negroes  to  her  and  her  heirs  for  their 
mutual  support.  And  if  said  negroes  should 
remain  in  possession  of  said  Martha  until 
her  death,  and  she  should  have  legal  heirs 
of  her  body,  I  give  said  negroes  with  their 
increase  to  them,"  it  was  held  that  the 
words  "heirs  of  the  body"  were  used  in 
the  sense  of  children,  and  not  in  their  legal 

I  sense  as  respecting  a  class,  and  that  the 
rule  in  Shelley's  Case  did  not,  therefore, 
apply.     Evans  v.  Wells,  7  Humph.  659. 

In  a  devise  of  personal  property,  "I  lend 
to  my  daughter,"  etc.,  for  life,  and  then 
to  the  heirs  of  her  body,  it  was  held  that 
the  word  "then"  did  not  tie  up  the  limita- 
tion to  the  time  of  her  death,  so  as  to 
make  the  words  "heirs  of  her  body"  merely 
descriptive  of  a  class  of  persons  who  must 
then  be  in  being,   and  take  the  estate  as 

gurchasers,  and   not  by  descent  from  her. 
[yers  v.   Pickett,   supra. 

84  Ryan  v.  Cowley,  1  Lloyd  &  Goold  (t. 
Sugden)  7. 

In  a  bequest  of  personal  property  to  a 
woman  for  life,  and  at  her  death  to  her 
heirs  or  children,  it  was  held  that  the 
word  "heirs"  as  here  employed  was  a  word 
of  purchase.  Dunn  v.  Davis,  12  Ala. 
135, 

Where  the  testator's  real  estate  was  di- 
rected to  be  sold  and  the  income  of  one 
share  directed  to  be  paid  to  a  certain 
person,  the  principal  to  be  paid  to  his 
heirs  after  his  death,  it  was  held  that  as 
there  was  an  equitable  conversion,  and  in 
view  of  the  plain  intention  of  the  testator, 
the  word  "heirs"  must  be  construed  as 
meaning  children  or  next  of  kin,  or  those 
who  would  take  as  distributees  under  the 
statute.  Vogt  v.  Vogt,  26  App.  D.  C. 
46. 

Where  a   deed  conveyed   a  negress  to  a 
grantor's    daughter    for    life,    and    to    the 
heirs  of  her  body,  if  she  should  have  any 
73 
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marry,  certain  sums  be  secured  in  such 
manner  that  they  should  receive  the  inter- 
ests thereof  for  their  sole  and  separate  use 
during  life,  the  principal  sum  to  be  divid- 
ed equally  among  their  lawful  issue,  and,  in 
default  of  such  issue,  that  the  principal  sum 
should  revert  to  the  testator's  estate,  and 
then  provided  that,  in  default  of  such  issue 
of  all  of  his  three  daughters,  the  property 
should  be  held  in  trust  and  secured  to  the 
use  of  the  testator's  son  for  life,  and  after 
his  death  to  be  equally  divided  among  his 
lawful  issue,  and,  in  default  of  such  issue, 
in  trust  to  divide  the  residue  equally  among 
all  the  children  of  two  persons  named,  share 
and  share  alike,  and,  in  default  of  lawful 
issue  of  either  of  them,  the  whole  of  the 
residue  to  be  divided  equally  among  the 
children  of  the  other,  share  and  share  alike, 
it  was  held  that  the  word  "issue"  was  used 
in  the  sense  of  children.SS  But  a  bequest 
of  personal  property  to  a  maii,  '*to  hold  and 
to  have  the  issues,  profits,  rents,  and  inter- 
est from  said  bequeath  during  his  natural 
life,  but  not  to  have  and  to  hold  it  in  fee 
simple,  to  sell  and  commit  waste  thereon, 
and  at  his  decease  to  descend  to  his  legal 
heirs  at  law,"  was  held  to  give  to  the  devi- 
see an  absolute  interest  in  it.M 

And  a  bequest  of  slaves  to  the  testator's 


granddaughter  for  life,  and  at  her  detth 
to  the  heirs  of  her  body  lawfully  begottes, 
and  if  she  should  die  without  such  issue,  to 
two  of  the  testator's  grandchildren  or  the 
survivor  of  them,  and  the  heira  of  their 
bodies  laAvfully  begotten,  was  held  to  Te»t 
an  estate  tail  in  the  granddaughter,  cooTert- 
ed  by  statute  into  a  fee.S?  Likewise,  it  vas 
held  that  where  the  remainder  of  the  estate 
in  personal  property  is  given  to  the  deri- 
see's  "heirs,"  the  qualifying  words,  **es- 
pecially  those  who  shall  live  longest  with 
her,"  do  not  convert  the  word  "heirs"  into 
a  word  of  purchasers  So,  a  clearly  ex- 
pressed intention  that  the  word  "heirs'* 
should  be  regarded  as  a  word  of  purcbu6 
was  declared  not  to  be  inferred  from  a  direc- 
tion that  money  should  be  "paid"  to  a  per- 
son during  his  life,  and  to  his  heirs  after 
his  death.29  And  a  devise  of  a  slave  lo  a 
woman  for  life,  then  to  descend  to  her  law- 
ful heirs,  there  being  nothing  in  the  devise 
to  limit  or  qualify  the  words  "lawful  heir*," 
was  held  to  vest  the  absolute  title  in  the 
first  taker .30  And  where  a  bequest  of  slave? 
to  a  woman  for  life,  and  then  to  her  la^tal 
heirs,  would  give  her  an  absolute  e^tjtt' 
under  the  rule  in  Shelley's  Case,  and  lirr 
husband,  jure  mariti,  would  be  entitled  t< 
them,  the  fact  that  the  limitation  was  t' 


by  a  specified  person,  and  provided  that 
should  she  die  without  such  bodily  heir, 
such  negress  and  her  increase  be  divided 
among  the  grantor's  heirs,  share  and  share 
alike,  it  was  held  that  the  words  "heirs 
of  the  body"  meant  children.  Dudley  v. 
Porter,  16  Ga.  613.  The  court  savs  that 
it  is  the  well-settled  doctrine  of  all  the 
modern  cases  that  the  words  "heirs  of  the 
body"  may  be  construed  as  words  of  pur- 
chase whenever  there  is  anything  in  the 
instrument  which  shows  that  they  were 
used  to  designate  certain  persons  answer- 
ing the  description  of  heirs  at  the  death 
of  the  party. 

In  Myers's  Appeal,  49  Pa.  Ill,  there 
was  a  legacy  to  trustees  in  trust  for  the 
use  of  a  daughter  during  life,  and  after 
her  death  to  such  issue,  if  any,  as  she 
might  leave,  the  will  providing  that  "the 
interest  on  said  legacy  shall  commence  from 
the  day  of  my  death,  and  that  the  same 
shall  be  paid  to  my  said  daughter  in 
monthly  instalments  of  $100."  It  was  held 
that  the  issue  took  as  purchasers.  The 
court  said  that  words  importing  a  gift 
to  issue,  or  a  gift  over  on  failure  of  issue 
when  applied  in  a  will  of  personalty,  re- 
ceived a  different  construction  from  what 
they  would  if  applied  to  real  estate. 

In  Symers  v.  Jobson,  16  Sim.  267,  the 
words  "heirs  of  the  body"  were  held  to 
have  been  used  in  the  sense  of  children  in 
a  bequest  of  property  in  trust  for  testa- 
trix's sister,  the  interest  to  be  paid  to  her 
during  her  life,  and  the  principal  at  her 
death  to  go  to  the  heirs  of  her  body, 
29  L.R.A.(N.S.) 


share  and  share  alike,  and  that  consequent 
ly  she  took  an  estate  for  life,  with  re- 
mainder to  her  children  as  tenants  in  com 
mon. 

In  Ashton  v.  Ashton,  cited  in  Bagshaw 
V.  Spencer,  1  Ves.  Sr.  149,  "Joseph  Asb 
ton  devised  £6,000  South  sea  stock  aii<i 
£12.000  to  trustees,  to  sell  and  lav  out 
in  the  purchase  of  lands,  to  convey  to 
George  Joseph  Ashton  for  life,  and  after- 
ward to  the  issue  of  his  body;  in  default 
of  such  issue,  then  over.  George  Joseph 
Ashton  brought  a  bill  for  performance: 
The  question  was  j*'hether  he  had  an  es- 
tate for  life  or  in  tail?  It  was  insisie-i 
for  him  that,  had  it  been  devise  of  lan-i. 
he  would  be  tenant  in  tail,  and  there  shouli 
be  the  same  construction;  but  the  tn^urt 
held  it  an  estate  for  life  only  of  the  lamN 
to  be  purchased,  which  determination  stands 
unappealed  from." 

«  Edward  v.  Edwards,  12  Beav.  97. 

M  Kay  V.  Kay,  4  N.  J.  Eq.  495. 

JWPournell  v.  Harris,  29  Ga.  736. 

W  Hammer  v.  Smith,  22  Ala.  433. 

» Little's  Appeal,  117  Pa.  14,  11  AtL 
520.  The  court  said  that  the  substanc* 
of  the  legacy  was  money  which  most  be 
"paid"  to  somebody,  and  the  direction  V* 
pay  to  the  life  tenant  during  his  life,  and 
to  his  heirs  after  his  death,  was  the  appro- 
priate form  of  expression  for  transferring: 
or  delivering  the  gift,  and  had  no  '^g'**^ 
cance  as  affecting  the  legal  character  « 
the  gift. 

»o  Maulding  ▼.  Scott,  13  Ark.  88,  56  A*. 
Dec.  298. 
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tht  husband,  as  well  as  the  wife,  for  their 
Hves»  was  held  to  put  him  in  no  worse  sit- 

uatioii.>l 

2.  Words  of  distrilnUion. 

Where  personal  estate  eonstitued  the  bulk 
oi  testator's  property,  a  devise  and  bequest 
of  real  and  leasehold  estates  together  to  A 
for  life,  and  after  his  death  to  the  male 
issue  of  his  body  in  equal  shares  and  pro- 
portions, was  held  to  give  A  only  an  estate 
for  life  in  the  leaseholds,  the  devise  of  the 
real  estate  not  carrying  with  it  the  devise  of 
the  personalty."  And  where  personal  prop- 
»rty  was  bequeathed  to  the  sisters  of  the  tes- 


tatrix, the  will  providing  that  in  case  of 
the  death  of  either  or  any  of  the  sisters 
leaving  issue,  the  share  of  the  sister  so  dying 
should  go  to  such  child  or  children  equally, 
it  was  held  that  the  word  "issue**  was  used 
in  the  sense  of  children."  So,  under  a  will 
providing  that  testator's  daughter  shall  re- 
ceive the  income  of  certain  personal  property 
for  life,  the  property  at  her  death  to  be 
equally  divided  among  her  children  or  legal 
heirs,  it  was  held  that  a  life  estate  was 
given  to  the  daughter,  the  term  "legal  heirs" 
being  intended  merely  as  a  deacriptio  per- 
aonarum  of  the  purchasers  to  take  at  the 
daughter's  death."  And  a  bequest  of  per- 
sonal property  to  the  use  of  a  woman  for 


«i  Hodges  T.  Little,  52  N.  C.  (7  Jones, 
L)  145. 

« Jackson  V.  Calvert,  1  Johns.  &  H.  236. 

33c;oldie   V.  Greaves,  14   Sim.   348. 

Likewise  in  a  deed  of  gift  of  certain  ne- 
.Toes  to  the  testator's  son  for  life,  at 
li^  death  to  be  equally  divided  among  the 
leira  of  his  body,  the  words  "heirs  of  his 
rCkly''  were  construed  to  be  words  of  pur- 
base,  the  superadded  words  "at  his  decease 

0  be  equally  divided"  excluding  the  idea  of 
.  perpetuity,  and  taking  from  the  words 
heir  technical  signification.  Sharman  v. 
ackson,  30  Ga.  224. 

Where  the  property  was  given  to  a 
foman  for  life,  and  after  her  death  was  to 
«  equally  divided  between  the  heirs  of  her 
ody,  it  'was  held  that  an  estate  tail  was 
ot  created.  Herring  v.  Rogers,  30  Ga.  615. 
"he  court  said:     "This  language  indicates 

division, — but  one  division,  and  that  one 
n  equal  division.  When  one  equal  division 
•  made,  the  operation  of  the  deed  is  ex- 
au>t*'d.  That  one  equal  division  being  ac- 
nnplished,  the  deed  retires  from  the  scene, 
nd  leaves  the  property  forever  afterwards 
ist  where   that  division   places   it.      This 

1  incompatible  with  an  estate  tail.  An 
d&te  tail  consists  in  a  provision  for  the 
unsmission  of  the  property  from  genera- 
on  to  generation  till  the  blood  is  ex- 
lusted,  but  this  deed  contemplates  no 
mtrol  over  the  course  which  the  property 
tall  take  after  the  one  equal  division, 
pain,  the  equality  of  the  division  is  in- 
^mpatible  with  an  estate  tail.  An  estate 
il  requires  a  division,  or  rather  a  succes- 
on  of  divisions,  to  be  mde  not  per  capita 
nong  those  who  take,  as  this  deed  does. 
It  per  stirpes*' 

In  Ellis  Y.  Essex  Merrimack  Bridge,  2 
ck.  243,  a  bequest  of  personal  property 

testator's  daughter  for  life,  at  her  death 
0  be  equally  divided  among  her  heirs," 
IS  held  to  convey  only  a  life  estate  to  the 
lUghter,  the  word  "heirs"  being  used  in 
e  sense  of  children. 

In  Prescott  v.  Prescott,  10  B.  Mon.  56, 
needing  the  rule  in  Shelley's  Case  to  be 
ithoritative,  the  words  "heirs  lawfully 
gotten  of  her  body"  were  held  to  be 
Trds  of  ptirchase,  where  the  limitation 
ter  the  life  estate  was  that  the  propei-ty 

L.R,A.(N.S.) 


be  equally  divided  between  the  heirs  law- 
fully begotten  of  the  body  of  the  life  ten- 
ant, and  for  want  of  such  heirs,  over  to 
testator's  daughter,  since  the  testator  did 
not  use  the  words  in  the  technical  sense, 
as  embracing  the  whole  line  of  descendants 
in  succession,  but  in  the  restricted  and  un- 
technical  sense  of  denoting  the  individuals 
who  might  be  the  heirs  of  the  life  tenant's 
body  at  the  time  of  her  death. 

Where  the  will  provided  that  a  grand- 
daughter should  have  a  number  of  negroes 
for  life,  and  at  her  death  that  they  should 
be  equally  divided  among  the  heirs  of  her 
body,  or  in  case  she  should  die  without  a 
surviving  child  or  children,  that  the  negroes, 
with  their  increase,  should  return  to  spe- 
cified persons  or  their  heirs,  it  was  held 
that,  by  the  term  "heirs  of  the  body,"  the 
testator  did  not  contemplate  a  class  of 
persons  to  take  by  transmission  from  and 
through  the  first  donee  in  the  nature  of 
heirs,  but  that  he  did  intend  a  class  of  in- 
dividuals to  take  as  original  and  inde- 
pendent objects  of  his  bounty,  and  that  the 
first  taker  took  only  a  life  estate.  Allen 
V.  Pass,  20  N.  C.  207  (4  Dev.  &  B.  L.  77). 

In  a  bequest  of  the  use  of  slaves  for  the 
life  of  the  devisee,  then  "to  be  equally 
divided  among  the  heirs  of  her  body  for- 
ever," the  words  "heirs  of  her  body"  were 
held  to  mean  children,  each  child  taking  a 
vested  interest  at  its  birth,  subject  to  be 
partially  devested  in  favor  of  the  other 
children  as  they  were  bom.  Chambers  v. 
Payne,  59  N.  C.   (6  Jones,  Eq.)   276. 

The  words  "bodily  heirs"  were  held  to  be 
words  of  purchase  in  a  devise  of  the  annual 
interest  of  a  fund  to  a  daughter  for  life, 
the  will  providing  that  upon  her  death  the 
principal  sum  should  be  paid  to  her  bodily 
heirs  in  equal  shares,  and  in  case  the  daugh- 
ter should  die  without  leaving  bodily  heirs, 
the  money  should  revert  to  testator's  es- 
tate. Gerhard's  Estate,  160  Pa.  253,  28 
Atl.  684. 

»4Hall  v.  Gradwohl    (Md.)    77  Atl.   480. 

Similarly,  in  a  devise  to  testator's  son  for 
his  use  for  life,  and  upon  his  death  to  go 
to  his  heirs  at  law  "him  surviving,  share 
and  share  alike,"  the  words  "him  surviving" 
and  "share  and  share  alike"  were  held  to 
indicate  that  the  word  "heirs"  was  not  ubed 
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life,  and  from  and  immediately  after  her  l 
death  to  the  heirs  of  her  body  lawfully  be- 
gotten, equally  to  be  divided  between  them, 
share  and  share  alike,  and  in  default  of  such 
issue,  over,  was  held  to  give  her  a  life  es- 
tate only.M  And  in  a  case  in  which  a  tes- 
tator bequeathed  to  his  daughter  -$1,000  to 
be  invested  in  bank  stock,  the  daughtt^r  to 
have  the  interest  accruing  therefrom  during 
her  natural  lifetime,  and  afterwards  the 
said  sum  to  be  equally  divided  amongst  her 
heirs,  in  holding  tliat  the  word  "heirs"  was 
used  as  a  word  of  purchase,  because  quali- 
fied by  the  words  "to  be  equally  divided,*' 
the  court  said  that  when  the  property   is 


to  be  equally  divided  amongst  the  heire. 
it  shows  that  the  word  "heirs"  cannot  mean 
the  heirs  in  a  continual  line  of  desc.Mit. 
which  is  necessary  to  create  a  fee,  beeau^ 
it  could  not  be  divided  equally  among  them : 
and  therefore  that  it  must  mean  children; 
that  the  same  reasoning  applies  whether  al! 
the  children  take  as  heirs  or  onlv  oneM 
But  under  a  deed  of  gift  by  which  the  giAnt- 
or  loaned  to  his  daughter  for  life  certain 
negroes  for  her  sole  use  and  benefit,  tb*" 
property  after  her  death  to  be  equallj  di- 
vided among  and  between  the  heirs  of  her 
body,"  the  court  .said  that  it  would  seem 
that  the  grantee  took  an  absolute  estate.*^ 


as  a  word  of  limitation.    Surges  v.  Thomp- 
son, 13  R.  I.  712. 

Under  a  devise  to  a  woman  of  the  in- 
terest of  a  certain  sum  of  money  for  life, 
and  after  her  death  the  said  sum  to  her 
issue,  to  be  equally  divided  among  them, 
share  and  share  like,  and  their  issue,  and 
in  ease  of  only  one  child  surviving  her,  then 
to  such  only  surviving  child,  it  was  held 
that  the  word  "issue"  was  used  in  the  sense 
of  children  and  grandchildren  of  the  life 
tenant.  Burleson  v.  Bowman,  1  Rich  Eq. 
111. 

In  Bradley  v.  Jones,  37  N.  G.  (2  Ired. 
Eq.)  245,  it  was  said  that  a  devise  in  the 
following  words:  "I  lend  to  my  daughter, 
P.  J.,  one  negro  girl  named  Mary,  for  her 
life,  and  after  her  death  to  be  equally 
divided  among  the  heirs  of  her  body  for- 
ever," if  it  had  applied  to  real  estate,  would 
have  created  an  estate  tail  at  common  law, 
and  therefore  carried  the  absolute  interest 
in  the  personal  property. 

But  in  Swain  v.  Rascoe,  25  N.  C.  (3 
Ired.  L.)  200,  38  Am.  Dec.  720,  the  court 
regretted  that  ia  the  last-mentioned  case 
the  effect  of  the  words,  "equally  to  be  divid- 
ed among  the  heirs  of  her  body,"  after  a 
previous  limitation  to  the  mother  expressly 
for  life,  was  overlooked.  The  case  was  not 
argued  for  the  children,  and  so  the  point 
was  not  brought  to  the  notice  of  the  court, 
and  was  inadvertently  passed  over. 

Where,  after  a  devise  of  real  and  personal 
property  to  one  for  life,  the  will  provided 
that  after  his  death  the  proceeds  thereof 
were  to  be  divided  equally  between  all  his 
lawful  heirs,  first  deducting  the  bequests 
already  made,  and  when  the  others  became 
equal  then,  the  balance  was  to  be  divided 
between  them,  share  and  share  alike,  it  was 
held  that  the  estate  for  life  could  not  be 
enlarged  into  a  fee  by  the  force  of  the  term 
"lawful  heirs,"  since  these  words  were  fol- 
lowed by  words  of  partition  and  distribu- 
tion, inconsistent  with  the  devolution  of  the 
estate  by  inheritance,  and  the  gift  being 
of  the  proceeds  to  be  divided  in  a  manner 
specially  prescribed,  the  terms  of  the  gift 
must  be  construed  as  clearly  indicative  of 
an  intent  to  give  a  life  estate  only  to  the 
first  taker,  with  a  gift  over  to  those  who 
might  be  deemed  embraced  within  the  term 
29  L.R.A.(N.S.) 


"lawful  heirs,"  as  purchasers.  Fulton  t. 
llarman,  44  Md.  251. 

In  a  bequest  to  the  testator's  son  for  lifr 
of  certain  negroes,  the  will  providing  that 
at  his  death,  if  he  should  die  leaving  heirs 
lawfully  begotten  of  his  body,  the  said  ne- 
groes should  be  equally  divided  belwi?xn 
them,  with  a  devise  over  in  case  of  :i ^ 
dying  without  heirs,  it  was  held  that  it 
was  obvious  that  the  testator  intended  thi: 
after  the  death  of  his  son,  the  legute^^ 
should  take  distributively  and  as  purcha<4>T«. 
and  not  in  succession  as  heirs,  but  together 
as  children.     Swain  v.  Rascoe,  supra. 

In  Self  V.  Tune,  6  Munf.  470,  slaves  wen* 
deeded  to  donor's  daughter  and  her  husb:i]  d 
for  and  during  their  lives,  or  the  lon<!e«t 
liver  of  them,  and  it  was  provided  that 
after  their  deaths  the  slaves  and  thfir 
increase  should  be  equally  divided  am«^n!! 
the  heirs  of  the  daughter's  body,  and  ic 
default  of  such  heirs,  to  return  and  to  ^< 
equally  divided  between  the  donor's  son  ar.il 
other  daughter,  their  heirs  and  assigns  for- 
ever. It  was  held  that  the  first  grast^: 
took  an  eistate  for-  life  only,  the  wori» 
"heirs  of  her  body,"  together  with  the 
words  "equally  to  be  divided  between 
them,"  indicating  that  the  former  were 
words  of  purchase. 

M  Jacobs  V.  Amyatt,  4  Bro.  Ch.  542. 

W  Rogers  v.  Lowthian,  27  Grant,  Ol 
(U.  C.)   559. 

•7  O'Brien  v.  Hilbum,  22  Tex.  616. 

And  under  a  deed  'Hoaning"  to  a  woman 
for  life  certain  negroes,  and  after  her  death 
to  the  heirs  of  her  boiiy  "which  shall  sur- 
vive her,  to  be  equally  divided  amongst 
them,"  it  was  held  that  she  took  the  en- 
tire interest.  Watts  v.  Chirdy,  2  Fla.  3$9: 
Bailev  v.  Clardv,  2  Fla.  392. 

And  under  a  will  by  which  the  testat«^r 
"loaned"  unto  his  daughter  certain  property 
during  her  life,  and  after  her  death  to  the 
heirs  of  her  body,  "share  and  share  about," 
it  was  held  that  absolute  interest  vested 
in  her.     Ibid. 

Where  the  gift  was  of  public  funds  upon 
trust  to  pay  the  dividends  after  certain 
life  estates  to  and  amongst  the  eldest  sops  or 
son  of  testator's  brothers,  and  the  survivors 
or  survivor  of  them  for  their  lives  or  life, 
and   in   equal   shares   and  proportions,  ob 
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3.  Superadded  words  of  limitationa, 

A  devise  of  personal  property  to  a  daugh- 
ter fof  life,  and  then  to  the  natural  heirs 
of  her  body,  to  them  and  their  heirs,  being 
mch  as  to  create  an  estate  tail  if  the  devise 
had  been  of  real  estate,  was  held  to  create 
in  the  first  taker  an  absolute  title  to  the 
property.^ 

But  where  a  bequest  of  personal  property 
was  to  testator's  sister,  and  after  her  death 
to  the  heirs  of  her  body,  to  them  and  their 
heirs  and  assigns  forever,  it  was  held  that 
the  words  "heirs  of  the  body"  were  words  of 
purchase,  since  it  was  apparent  that  the 
heirs  were  not  to  take  through  the  life  ten- 
ant, who  was  given  only  the  use  of  the 
property,  the  direct  bequest  being  to  the 
heirB.W 

4.  Limitations  over. 

Where  a  testator  gave  a  certain  amount 
of  personal  property  to  a  woman  to  re- 
ceive the  interest  during  her  life,  the  will 
providing  that  it  should  then  go  to  her 
issue,  and  in  case  of  her  death  without  is- 


sue, over,  it  was  held  that  she  took  an  ab- 
solute interest  in  the  property,  and  that 
this  interest  was  not  affected  by  the  sub- 
sequent words  of  the  will,  the  limitation 
over  in  case  of  her  death  without  issue, 
unrestricted  .  by  any  words  limiting  the 
generality  of  the  expression  ''without  is- 
sue," being  void  for  remoteness .*© 

d.  Miscellaneous  limitations, 

A  woman  having,  in  contemplation  of 
marriage,  conveyed  land  and  slaves  in  trust 
for  her  sole  and  separate  use  after  the  mar- 
riage, with  power  to  dispose  thereof  by 
deed  or  will,  and,  in  default  of  such  dis- 
position, to*  her  issue,  and,  in  default  of 
issue,  "to  hold  in  trust  to  her  heirs  at 
law  and  distributees,"  it  was  held  that 
she  took  the  absolute  estate,  the  word 
"distributees,"  as  well  as  the  word  "heirs," 
being  a  word  of  limitation,  and  not  of  pur- 
chase.^l  And  it  was  held  that  the  first 
devisee  took  an  absolute  interest  under  a 
bequest  of  personal  property  in  trust  for 
life,  with  remainder  to  her  appointees  by 
will,    with    remainder,    in    default    of    ap- 


their  attaining  twenty-one,  with  a  provi- 
sion for  maintenance  in  the  meantime,  and 
after  the  death  of  such  eldest  sons  or  son, 
to  pay  the  dividends  unto  and  amongst  the 
eldest  male  issue  only  for  the  time  being 
of  their  bodies  ad. infinitum  forever,  it  was 
held  that  the  sons  took  an  absolute  interest 
in  their  several  shares  of  stock.  Harvey 
▼.  Towell,  7  Hare,  231. 

A  will  by  which  the  testator  lent  to  his 
daughter  during  life  certain  negroes,  and 
bequeathed  the  same  to  her  lawfully  begot- 
ten heirs,  to*  be  equally  divided  among  them 
at  her  death,  was  held  to  create  an  absolute 
interest  in  the  first  taker,  under  the  rule  in 
Shelley's  Case.  Ewing  v.  Standefer,  18  Ala. 
400. 

A  bequest  of  personal  property  to  the 
testator's  daughters  for  life,  remainder  to 
their  heirs,  share  and  share  alike,  was  held, 
under  the  rule  in  Shelley's  Case,  to  vest  an 
absolute  title  in  the  daughters.  Knox  v. 
Barker,  8  N.  D.  272,  78  N.  W.  362. 

In  Cockin's  Appeal,  111  Pa.  26,  2  Atl. 
363,  a  devise  of  personal  property  to  the 
three  nieces  of  the  testator,  share  and  share 
alike,  during  their  lives,  and  at  their  deaths 
to  their  heirs,  etc.,  was  held,  under  the  rule 
in  Shelley's  Case  to  give  the  devisees  the 
persona]   property  absolutely. 

MCoon  v.  Rice,  29  N.  C.  (7  Ired.  L.)  217. 

And  a  gift  to  the  use  of  a  daughter  for 
life,  and  after  her  death  to  the  heirs  of  her 
body,  their  executors,  administrators,  and 
assigns,  and  in  case  she  dies  without  heir  of 
her  body,  remainder  over,  gives  an  estate 
tail  to  the  daughter  in  the  lands,  and  there- 
fore an  absolute  property  in  the  slaves. 
Bradley  ▼.  Mosby,  3  Call.  (Va.)  60. 

But  a  devise  of  chattels  to  the  devisee 
29  L.R.A.(^.S.) 


for  life,  and  at  her  death  to  the  heirs  of 
her  body  and  their  heirs  and  assigns  for- 
ever, was  held  not  to  be  within  the  rule, 
the  latter  limitation  restraining  the  gen- 
eral sense  of  the  words  "heirs  of  her  body." 
Dott  V.  Willson,  1  Bay,  457. 

An  exception  to  the  rule  has  always  been 
made  when  to  words  of  limitation,  "heirs 
of  the  body,"  improperly  applied  to  personal 
bequests,  further  words  of  limitation  have 
been  superadded,  as  "executors,"  "admin- 
istrators and  assigns,"  or  the  words  "equal- 
ly to  be  divided"  and  the  like.  It  has 
always  been  inferred  from  the  words  so 
grafted,  upon  the  limitation  "to  the  heirs 
of  the  body  of  the  legatee,"  the  testator 
could  not  intend  the  heirs  to  inherit  qua 
heirs  ad  infinitum,  but  that  they  should 
take  distributively,  so  as  to  give  the  legatee 
an  interest  for  life  only,  with  remainder 
to  his  children  or  heirs,  as  tenants  in  com- 
mon. Swain  v.  Rascoe,  25  N.  C.  (3  Ired. 
L. )  200,  38  Am.  Dec.  720. 

Where  a  testator  by  will  left  negroes  to 
a  daughter  during  her  lifetime  or  widow- 
hood, and  then  gave  them  to  her  lawful 
heirs,  for  them  and  their  heirs  forever,  it 
was  held  that  the  absolute  interest  in  the 
slaves  vested  in  the  daughter.  Ham  y. 
Ham,  21  N.  C.  (1  Dev.  A  B.  Eq.)  598. 

In  Wicker  v.  Ray,  118  111.  472,  8  N.  E. 
835,  a  limitation,  after  a  devise  of  a  life 
estate,  was  to  the  life  tenant's  right  heirs 
forever.  This  was  held,  under  the  rule  in 
Shelley's  Case,  to  vest  a  fee  in  the  first 
taker. 

89liemacks  v.  Glover,  1  Rich.  Eq.  141. 

40Atty.  Gen,  v.  Bright,  2  Keen,  57. 

41  Boyd  V.  Small,  66  N.  C.  (3  Jones,  Eq.) 
39. 
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pointment,  to  her  executors  and  adminis- 
trators.^  And  where  there  was  a  bequest 
of  personal  property  to  unborn  issue  as 
tenants  for  life,  and  to  the  executors,  ad- 
ministrators, and  assigns  of  the  survivor 
of  the  unborn  issue,  it  was  held  that  the 
gift  to  the  executors,  administrators,  and 
assigns  of  the  surviving  tenant  for  life  at- 
tached to  the  life  estate,  so  as  to  give  a 
contingent  absolute  interest  to  each  tenant 
for  life.  That  ^his  contingent  absolute  in- 
terest vested  in  possession  in  the  surviv- 
ing tenant  for  life  as  soon  as  he  was  as- 
certained; that  it  attached  the  absolute 
interest  as  much  to  the  life  estate  In  the 
case  of  personal  property,  as  the  rule  in 
Shelley's  Case  attached  the  inheritance  to 
the  life  estate  in  a  case  of  a  contingent 
limitation  to  the  heirs  or  heirs  of  the  body 
of  the  tenant  for  life  of  a  freehold  estate, 
so  as  to  make  the  heir  take  by  descent  when 
the  contingency  happen  s.^ 

Where  the  conveyance  of  slaves  was  in 
trust  for  the  use  and  benefit  of  a  woman 
for  and  during  the  life  of  her  husband, 
then  in  trust  for  the  use  of  her  child  or 
children  by  her  husband  who  may  be  living 
at  the  time  of  her  death,  if  more  than  one, 
then  to  be  divided  among  them,  share  and 
share  alike,  etc.,  it  was  held  that  the  obvi- 
ous intent  of  the  conveyance  was  to  consti- 
tute   in   her    descendants   a   new   stock    of 


inheritance,  and  not  that  her  issue  should 
take  as  heirs  by  descent  and  successirely.^ 

XX.  Abolition  of  rule  by  ttotute. 

In  spite  of  the  vigorous  assaults  made 
upon  the  rule,  it  has  never  been  abolished 
by  statute  in  England,  and  consequently 
still  flourishes  in  the  country  in  which  it 
had  its  birth.  On  this  side  of  the  Atlan- 
tic, however,  it  has  not  been  so  fortunate, 
for  in  many  jurisdictions  it  has  been  put 
aside,  directly  or  indirectly,  by  legislative 
'  acts.  The  fact  that  it  was  necessary  to  ap- 
,  peal  to  the  legislatures  to  change  the  rule 
shows  how  firmly  it  had  taken  root  A 
feeling  of  satisfaction  on  the  part  of  the 
profession,  however,  has  generally  followed 
the  adoption  of  these  statutes,  but  <KYa- 
sionally  there  have  been  r^rets,  as  veil. 
In  this  connection  the  well -known  lament 
of  Chancellor  Kent  on  the  abolition  of  the 
rule  in  iNew  York  state  will  be  recalled.^ 
The  point  to  be  observed  in  connection 
with  these  statutes  is  that  they  do  not  ob- 
viate the  difficulty  which  confronted  the 
court  in  Shelley's  Case.  The  various  stat- 
utes relating  to  the  rule  have  simply 
changed  words  which  would  be  words  of 
limitation  under  the  rule  in  Shellev's  Caso. 
into  words  of  purchase.  They  have  creat- 
ed no  new  kind  of  an  estate.     Therefore  it 


tf  Devall  V.  Dickens,  9  Jur.  550. 

«Avem  V.  Lloyd,  L.  R.  6  Eq.  383. 

44  Dudley  v.  Mallery,  4  Ga.  52. 

Where  a  testator  lent  certain  negroes  to 
his  daughter  for  her  life,  and  to  her  heirs 
lawfully  begotten  on  her  body,  the  will  pro- 
viding that  after  the  daughter's  death  the 
slaves  and  their  increase  should  be  divided 
amongst  her  children,  if  living,  otherwise 
over,  it  was  held  that  this  gave  the  daugh- 
ter only  a  life  estate  in  the  slaves.  Pryor 
V.  Duncan,  6  Gratt.  27. 

A  bequest  of  personal  property  to  a 
daughter  for  life,  and  then  to  her  children, 
if  she  should  die  leaving  any,  and  if  she 
should  die  without  issue,  the  property  to  be 
equally  divided  between  other  daughters, 
share  and  share  alike,  was  held,  under  the 
laws  of  Pennsylvania,  to  give  the  first 
devisee  onlv  a  life  interest  in  the  property. 
Crandell  v.'  Barker,  8  N.  D.  263,  78  N.  W. 
347. 

But  a  legacy  given  to  a  woman  with  a 
proviso  that  the  capital  was  to  remain 
whole  for  her  child  or  children  or  heirs  at 
law  was  held  to  give  her  the  absolute  title. 
Pairo  V.  Pairo,  24  Wash.  L.  Rep.  822. 

4*"The  juridical  scholar,"  says  the  learned 
author  of  the  Commentaries,  "on  whom  his 
great  master.  Coke,  has  bestowed  some  por- 
tion of  the  'gladsome  light  of  jurisprudence,' 
will  scarcely  be  able  to  withhold  an  invol- 
untary sigh,  as  he  casts  a  retrospective 
glance  over  the  piles  of  learning,  devoted 
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to  destruction  by  an  edict  as  sweeping  and 
unrelenting  as  the  torch  of  Omar.  He  must 
bid  adieu  forever  to  the  renowned  discus- 
sions in  Shelley's  Case,  which  were  so  vehe- 
ment and  so  protracted  as  to  arouse  the 
sceptre  of  the  haughty  Elizabeth.  He  msr 
equally  take  leave  of.  the  multiplied  speci- 
mens of  profound  logic,  skilful  criticisin, 
and  refined  distinctions  which  pervade  the 
varied  cases  in  law  and  equity,  from  tbo^e 
of  Shelley  and  Archer  down  to  the  direct 
collision  between  the  courts  of  law  an*! 
e<^uity  in  the  time  of  Lord  Hardwidce.  He 
will  have  no  more  concern  with  the  powerful 
and  animated  discussions  in  Perrin  v.  Blake, 
which  awakened  all  that  was  noble  and  il- 
lustrious in  talent  and  endowment,  throueh 
every  precinct  of  Westminster  Hall,  tie 
will  have  occasion  no  longer,  in  pursuit 
of  the  learning  of  that  case,  to  tresd  the 
clear  and  bright  paths  illuminated  by  Sir 
William  Blackstone's  illustrations,  or  to 
study  and  admire  the  spirited  and  in^renious 
dissertation  of  Hargrave,  the  comprehensive 
and  profound  disquisition  of  Feame,  t!K> 
acute  and  analytical  essay  of  Preston,  the 
neat  and  orderly  abridgment  of  Cruise,  and 
the  severe  and  piercing  criticisms  of  Reeve. 
What  I  have  therefore  written  on  this  sub- 
ject may  be  considered,  so  far  as  my  native 
state  is  concerned,  as  a  humble  monument 
to  the  memory  of  departed  learning."  4 
Kent»  Com.  233^  note. 
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is  as  impossible  to  pass  an  estate  by  de- 
scent to  the  heirs  now  without  giving  the 
fee  to  the  ancestor,  as  it  ever  was.  Some 
of  the  statutes  specify  that  the  word  "heirs" 
in  a  limitation  to  the  heirs  of  the  life  ten- 
ant shall  be  deemed  a  word  of  purchase; 
others  specify  that  the  first  taker  shall  be 
deemed  to  take  an  estate  for  life  only,  and 
the  heirs  an  estate  in  fee;  others,  that  the 
life  estate  shall  not  be  deemed  enlarged  by 
virtue  of  the  limitation  in  remainder.  All 
of  these  satutes  come  to  the  same  thing. 
They  give  effect  to  the  intention  to  create 
a  life  estate  in  the  first  taker,  and  it  neces- 
sarily follows  that  the  heirs  must  be  given 
an  estate  by  purchase.  This  is  the  substi- 
tution of  one  arbitrary  rule  for  another. 
See  supra,  XII. 

The  Nebraska  statute  providing  that  ef- 
fect shall  be  given  to  the  intention  of  the 
ancestor  of  the  instrument  is  as  indefinite 
a  provision  as  well  could  be;  since  it  is 
the  purpose  of  the  rule  in  Shelley's  Case 
to  give  effect  to  the  intention  (see  supra, 
XII.),  the  only  question  being  what  inten- 
tion is  meant.  Probably  what  the  Nebraska 
legislature  meant  was  that  effect  should 
be  given  to  the  intention  that  the  first  taker 
have  but  a  life  estate.  What  the  Nebraska 
legislature  overlooked  was  the  fact  that, 
in  giving  effect  to  this  intention,  any  inten- 
tion that  the  whole  line  of  the  life  tenant's 
heirs  should  take  as  the  law  would  cast  the 


descent  must  be  disregarded.  If,  for  ex- 
ample, A  should  make  a  will  devising  land 
to  B  for  life  only,  without  power  to  dis- 
pose of  it  in  any  manner,  the  will  then 
providing  that  the  land  at  the  death  of  B 
should  go  to  B's  heirs  in  the  same  manner 
as  if  B  Iiad  died  intestate,  it  would  be  im- 
possible to  give  effect  to  both  of  these  in- 
tents. If  effect  should  be  given  to  the  in- 
tent that  B  take  for  life,  then  his  heirs 
must  take  by  purchase;  it  would  be  impos- 
sible for  his  heirs  to  take  as  the  statute 
would  cast  the  descent.  The  moment  ef- 
fect is  given  to  the  intention  that  the  heirs 
shall  take  as  the  law  casts  the  descent,  B 
must  be  given  a  fee.  Neither  the  Nebras- 
ka statute  nor  any  other  statute  has  creat- 
ed an  estate  which  the  ancestor  may  en- 
joy for  life  as  a  life  estate,  and  which  after 
his  death  will  descend  to  the  whole  line  of 
his  heirs,  in  succession  from  generation  to 
generation.  As  pointed  out  several  times, 
the  rule  in  Shelley's  Case  gives  effect  to 
the  supposed  intent  as  to  the  course  the 
property  shall  take  after  the  death  of  the 
life  tenant;  the  statutes  to  g^ve  effect  to 
the  intent  as  to  the  first  taker's  estate. 
Neither  the  rule  nor  the  statute  can  give 
effect  to  both  intents.  As  to  which  is  bet- 
ter calculated  to  carry  out  the  main  inten- 
tion of  the  author  of  the  instrument,  see 
supra,  VII.*8 


Canada. 
4«  The  rule  in  Shelley's  Case  is  in  force  in 
Canada.  For  cases  discussing  or  applying 
the  rule,  see  Re  Brand,  4  Ont.  Week.  Rep. 
473,  s.  c.  on  subsequent  appeal  5  Ont.  Week. 
Rep.  297;  Brown  v.  O'Dvvyer,  35  U.  C.  Q.  B. 
354;  Re  Casner,  6  Ont.  Rep.  282;  Re  Cleat- 
or,  10  Ont.  Rep.  326;  Ferris  v.  Ferris,  9  Ont. 
Rep.  324;  .Garriepie  v.  Oliver,  8  B.  C.  89; 
Grant  v.  Squire,  2  Ont.  L.  Rep.  131;  Haight 
V.  Dangerfield,  5  Ont.  L.  Rep.  274,  1  Ont. 
W'eek.  Rep.  551;  Re  Hamilton,  18  Ont.  Rep. 
195;  Meyers  v.  Hamilton  Provident  &  L. 
Co.  19  Ont.  Rep.  358;  Nealis  v.  Jack,  N.  B. 
Eq.  Cas.  426;  Purcell  v.  Tully,  12  Ont.  L. 
Rep.  5;  Rogers  v.  Lowthian,  27  Grant,  Ch. 
(U.  C.)  559;  Romanes  v.  Smith,  8  Ont.  Pr. 
Rep.  323;  Re  Sharon,  12  Ont.  L.  Rep.  605; 
Smith  V.  Smith,  8  Ont.  Rep.  677;  Re  Thom- 
as, 2  Ont.  L.  Rep.  660;  Tunis  v.  Passmore, 
32   U.  C.  Q.  B.  419. 

Alabama. 

The  rule  in  Shelley's  Case  was  repealed 
in  Alabama  by  the  Code  of  1852.  Mason 
v.  Pate,  34  Ala.  379;  Mc  Queen  v.  Logan,  80 
Ala.  304. 

The  statute  now  §  1085  (1898)  first  ap- 
peared as  §  1304  of  the  Code  of  1852.  The 
latter  statute  appears,  as  imported  by  its 
title,  to  abolish  the  rule  in  Shelley's  Case; 
the  abolition  being  not  in  express  terms, 
but  by  altering  the  effect  of  conveyances 
falling  within  that  rule.  Wilson  v.  Alston, 
122  Ala.  630,  25  So.  225. 
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Under  a  statute  providing  that  "when  a 
remainder,  created  by  deed  or  will,  is  limited 
to  the  heirs,  issue,  or  heirs  of  the  body 
of  a  person  to  whom  a  life  estate  in  the 
same  property  is  given,  the  persons  who,  on 
the  ternUnation  of  the  life  estate,  are  the 
heirs,  issue,  or  heirs  of  the  body  of  such 
tenant  for  life,  are  entitled  to  take  as  pur- 
chasers, by  virtue  of  the  remainder  so  lim- 
ited to  them,"  a  devisee  under  a  will  pro- 
viding that  the  property  given  to  the  dev- 
isee at  her  death  should  descend  to  her  bodi- 
ly heirs  would  .take  only  a  life  estate. 
Mason  T.  Pate,  supra;  Alabama  Code, 
§  1304. 

Prior  to  the  adoption  of  the  statute  of 
1852,  the  rule  was  in  force.  For  cases  in 
which  the  rule  is  discussed,  see  McGraw 
V.  Davenport,  6  Port.  (Ala.)  319;  Price  v. 
Price,  6  Ala.  578 ;  Woodley  v.  Findlay,  9  Ala. 
716;  Dunn  v.  Davis.  12  Ala.  135;  Machen  v. 
Machen,  16  Ala.  373;  Lenoir  v.  Rainey,  15 
Ala.  667;  Ewing  v.  Standefer,  18  Ala.  400; 
Hammer  v.  Smith,  22  Ala.  433;  Williamson 
V.  Mason,  23  Ala.  488;  McVay  v.  Ijams, 
27  Ala.  238;  Elmore  v.  Mustin,  28  Ala.  309: 
McCullough  V.  Gliddon,  33  Ala.  208; 
Shackelford  v.  Bullock,  34  Ala.  418;  Lloyd 
V.  Rambo,  35  Ala.  709;  Roberts  v.  Og- 
bourne,  37  Ala.  174;  Parish  v.  Parish,  37 
Ala.  591;  Twelves  v.  Nevill,  39  Ala.  176; 
Bradford  v.  Howell,  42  Ala.  422;  May  v. 
Ritchie,  66  Ala.  602;  Terrell  v.  Cunning- 
ham, 70  Ala.  100;  McQueen  v.  Logan,  80 
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Ala.  304;  Terrell  v.  Reeves,  103  Ala.  264, 
16  So.  54;  Campbell  v.  Noble,  110  Ala. 
382,  19  So.  28;  Rosenau  v.  Childress,  111 
Ala.  214,  20  So.  96;  Holt  v.  Pickett,  111 
Ala.  362,  20  So.  432;  Watson  v.  William- 
son, 129  Ala.  362,  30  So.  281;  Findley 
V.  Hill,  133  Ala.  229,  32  So.  497;  Due 
V.  Woodward,   151   Ala.   136,  44  So.   44. 

Arkansas. 

The  rule  is  in  force  in  Arkansas.  See 
Maulding  v.  Scott,  13  Ark.  88,  56  Am. 
Dec.  298;  Denson  v.  Thompson,  19  Ark.  66. 

The  rule  in  Shelley's  Case  is  in  force 
in  Arkansas  under  a  statute  (§  566  of 
Mansfield's  Dig.)  providing  that  *'the  com- 
mon law  of  England,  so  far  as  the  same 
is  applicable  and  of  a  general  nature,  and 
all  statutes  of  the  British  Parliament  in 
aid  of  or  to  supply  the  defect  of  the  com- 
mon law  made  prior  to  the  fourth  year 
of  James  I.  (that  are  applicable  to  our 
own  form  of  government),  of  a  general 
nature,  and  not  local  to  that  Kingdom, 
and  not  inconsistent  with  the  Constitution 
and  laws  of  the  United  States  or  the  Con- 
stitution and  laws  of  this  state,  shall  be 
the  rule  of  decision  in  this  state  unless 
altered  or  repealed  by  the  general  assembly 
of  this  state."  Hardage  y.  Stroope,  58 
Ark.  303,  24  S.  W.  490. 

California. 

Section  779  of  the  California  Civil  Code, 
providing  that  'Vhen  a  remainder  is  limit- 
ed to  the  heirs  or  heirs  of  the  body  of  a 
person  to  whom  a  life  estate  in  the  same 
property  is  given,  the  persons  who,  on 
the  termination  of  the  life  estate,  are  the 
successors  or  heirs  of  the  body  of  the  owner 
for  life,  are  entiled  to  it  by  virtue  of  the 
I'emainder  so  limited  to  them,  and  not  as 
mere  successors  of  the  owner  for  life,"  was 
held  in  effect  to  abrogate  the  rule  in  Shel- 
ley's Case.  Barnett  v.  Barnett,  104  Cal. 
298,  37  Pac.  1049. 

Prior  to  that,  the  rule  was  in  full  force 
in  that  state.  See  McDonniel's  Estate, 
Mvrick  Prob.  Ct.  Rep.  (Cal.)  94;  Norris 
v.^Hensley,  27  Cal.  449;  Re  Utz,  43  Cal. 
200. 

Connecticut. 

The  rule  in  Shelley's  Case  has  been 
abolished  by  statute  in  Connecticut.  Throop 
v.  Williams,  5  Conn.  100. 

The  statute  of  1821  was  passed  for  the 
specific  purpose  of  abolishing  the  rule. 
Leake  v.  Watson,  60  Conn.  498,  21  Atl. 
1075. 

For  cases  in  which  the  rule  is  discussed, 
see  Bishop  v.  Selleck,  1  Day,  299;  Good- 
rich V.  Lambert,  10  Conn.  448. 

Delaware. 

The  rule  in  Shelley's  Case  is  in  force 
in  Delaware.  Griffith  v.  Derringer,  5  Harr. 
(Del.)  284;  Daniel  v.  Whartenby,  17  Wall. 
639,  21  L.  ed.  661. 

But  only  as  to  grants  or  devises  of 
real  estate.  Jones  v.  Rees,  6  Penn.  (Del.) 
504,   16  L.R.A.(N.S.)    734,  69   Atl.   785. 

For  other  cases  discussing  the  rule,  see 
State  use  of  Hoflfner  v.  Lyons,  6  Harr. 
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(Del.)  196;  Doe  ex  dem.  Wright  v.  Gooden, 
6  Houst.  (Del.)  397;  Jamison  v.  McWhor- 
ter,  7  Houst.  (Del.)  242,  31  Atl.  517.  Gross 
V.  Sheeler,  7  Houst.  (Del.)  280,  31  AtL 
812. 

District  of  Columbia. 

Since  in  Maryland  the  rule  has  been  in 
full  force  and  operation  from  the  earliest 
settlement  of  the  colony,  as  a  rule  of 
property,  and  as  the  laws  of  that  8tat« 
as  they  existed  on  the  27th  day  of  Feb- 
ruary, 1801,  were  continued  in  force  over 
the  District  of  Columbia,  except  where 
they  were,  or  might  thereafter  become, 
inconsistent  or  in  conflict  with  the  legis- 
lation of  Congress,  the  rule  ia  a  part  of 
the  common  law  of  the  District  of  Colum- 
bia, and,  said  the  court  in  Sims  t.  George- 
town College,  1  App.  D.  C.  72,  while  not 
disposed  to  enlarge  or  give  the  rule  any 
new  application,  this  court  has  no  power 
whatever  to  depart  from  the  rule,  or  in 
the  least  to  restrict  its  application.  To  do 
so  would  be  to  disrupt  the  ligaments  of 
title  and  to  introduce  confusion,  where, 
for  the  good  of  the  community,  quiet  and 
repose  should  be  maintained. 

For  cases  on  the  rule,  see  also  DeVaughn 
V.  DeVaughn,  3  App.  D.  C.  50;  Dengel  v. 
Brown,  1  App.  D.  C.  423;  Slater  v.  Rudder- 
forth,  25  App.  D.  C.  497;  Vogt  v.  Vogt. 
26  App.  D.  C.  46;  Craig  v.  Warner,  5 
Mackey,  460,  60  Am.  Rep.  381;  Pairo  v. 
Pairo,  24  Wash.  L.  Rep.  822;  Engle  v. 
Mades,  25  Wash.  L.  Rep.  229. 

Florida. 
The    rule    is    in    force    in    Florida.    See 
Watts  V.  Clardy,  2  Fla.  369 ;  Rusa  v.  Rus. 
9  Fla.  105. 

Georgia. 

The  rule  used  to  be  in  force  in  Georgia. 
Edmondson  v.  Dyson,  2  Ga.  307;  Dudley 
V.  Mallery,  4  Ga.'  52. 

But  the  Code  by  §§  2248,  2249,  and  2250 
abrogates  the  rule  and  wipes  it  out  utterly 
as  a  rule  of  law  in  limitations  t>ver.  Wil- 
kerson  v.  Clark,  80  Ga.  367,  12  Am.  St 
Rep.  258.  7  S.  E.  319. 

The  Code  extirpates  the  rule  in  Shelley  s 
Case  and  establishes  the  very  reverse  of 
its  doctrine  as  to  all  limitations  over. 
Ewing  V.  Shropshire,  80  Ga.  374,  7  S.  E- 
554. 

Section  2249  of  the  Code  of  Georgia, 
providing  that  "limitations  over  to  heirs, 
neirs  of  the  body,  lineal  heirs,  lawful  heirs, 
issue,  or  words  of  similar  import,  shall  be 
held  to  mean  children,  whether  the  parents 
be  alive  or  dead;  and  under  such  words, 
children  and  the  descendants  of  deceased 
children,  by  representation  in  being  at  the 
time  of  the  vesting  of  the  estate  shall 
take,"  was  held  to  be  a  virtual  abolition 
of  the  rule  in  Shelley's  Case  aa  to  limita- 
tions over  in  conveyances  executed  in  Geor- 
gia since  the  adoption  of  the  Code.  Smith 
V.  Collins,  90  Ga.  411,  17  S.  E.  1013. 

For  other  cases  on  the  rule,  see  Choiet 
V.  Marshall,  1  Ga.  97;  Benton  v.  Patter- 
son, 8  Ga.  146;   Tucker  v.  Adams,  14  Ga. 
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548;  Robert  v.  West,  15  Ga.  124;  Dudley 
V.  Porter,  16  Ga.  613;  Jones  v.  Jones,  20 
Ha.  699;  Childers  v.  Childers,  21  Ga.  377; 
Pournell  v.  Harris,  29  Ga.  736;  Shannon  v. 
Jackson,  30  Ga.  224;  Herring  v.  Rogers, 
30  Ga.  615;  Burton  v.  Black,  30  Ga.  641; 
Lillibridge  v.  Ross,  31  Ga.  730;  Varner  v. 
Bovnton,  46  Ga.  508;  Wayne  v.  Lawrence, 
58 'Ga.  15;  O'Byrne  v.  Feeley,  61  Ga.  77; 
Gaboury  v.  McGovern,  74  Ga.  133;  Craig 
V.  Ambrose,  80  Ga.  134,  4  S.  E.  1 ;  Durant 
T.Muller,  88  Ga.  251,  14  S.  E.  612;  Carnes 
T.  Baker,  100  Ga.  779,  28  S.  E.  496. 

Hawaii. 
In  Thurston  v.   Alien,  8  Haw.   392,  the 
court  refused  to  adopt  the  rule  in  Shelley's 
Case. 

Idaho. 
The  rule  in  SVielley's  Case  has  been 
abolished  by  §  3076  of  the  Revised  Codes 
of  Idaho,  providing  that  "when  a  remainder 
is  limited  to  the  heirs  or  heirs  of  the 
body  of  a  person  to  whom  a  life  estate 
in  the  same  property  is  given,  the  per- 
sons who,  on  the  termination  of  the  life 
estate  are  the  successors  or  heirs  of  the 
body  of  the  owner  for  life  are  entitled  to 
take  by  virtue  of  the  remainder  so  limited 
to  them,  and  not  as  mere  successors  of 
the  owner  for  life."  Wilson  v.  Lindner 
(Idaho)    110  Pac.  274. 

Illinois. 

The  rule  in  Shelley's  Case  has  been  in 
force  since  Illinois  was  organized.  Ryan 
V.  Allen,  120  111.  648,  12  N.  E.  65;  Lord 
T.  Comstock,  240  111.  492,  88  N.  E.  1012; 
Hall  V.  Hankey,  98  C.  C.  A.  173,  174  Fed. 
139. 

The  rule  in  Shelley's  Case  is  the  law 
of  Illinois  under  an  act  providing  that 
'*tbe  common  law  of  England,  so  far  as 
the  same  is  applicable,  shall  be  the  rule  of 
decision,  and  shall  be  considered  of  full 
force  until  repealed  by  legislative  i^uthori- 
ty."    Baker  v.  Scott,  62  111.  86. 

The  Illinois  conveyance  act,  Rev.  Stat. 
1845,  chap.  24,  §  13,  p.  105,  providing  that 
"every  estate  in  lands  which  shall  be 
j^ranted,  conveyed,  or  devised  to  one,  al- 
though other  words  heretofore  necessary 
to  transfer  an  estate  of  inheritance  be 
not  added,  shall  be  deemed  a  fee  simple 
estate  of  inheritance,  if  a  less^  estate  be 
not  limited  by  express  words,  or  do  not 
appear  to  have  been  granted,  conveyed,  or 
devised  by  construction  or  operation  of 
law,"  does  not  abolish  the  rule  in  Shelley's 
Case.     Ibid. 

As  far  as  estates  tail  are  concerned,  the 
rule  in  Shelley's  Case  has  been  repealed  by 
$  6  of  the  Illinois  conveyance  act,  and 
the  rule  can  therefore  operate  only  in  one 
rase,  and  that  is,  where  the  devise  gives 
the  ancestor  a  freehold  for  life  and  limits 
the  inheritance  in  fee  to  the  heirs  without 
naming  any  particular  class.  Butler  v. 
Huestis,  68  HI.  594,  18  Am.  Rep.  589. 

The  6th  section  of  the  Illinois  convey- 
ance act  provided  that  where,  by  the  com- 
mon law,  anv  person  might  become  seised 
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in  fee  tail  of  any  lands,  tenements,  or 
hereditaments,  by  virtue  of  any  devise,  gift, 
grant,  etc.,  such  persons,  instead  of  be- 
coming seised  thereof  in  fee  tail,  should 
be  deemed  and  adjudged  to  be  and  become 
seised  thereof  for  his  or  her  life  only,  and 
the  remainder  should  pass  in  fee  simple 
absolute  to  the  person  or  persons  to  whom 
the  estate  toil  would,  on  the  death  of  the 
first  grantee,  donee,  or  devisee  in  tail,  first 

{)ass  according  to  the  course  of  the  common 
aw  by  virtue  of  such  devise,  gift,  grant,  or 
conveyance.  Blair  v.  Vanblarcum,  71  111. 
290. 

The  rule  applies  only  to  limitations  in 
which  the  word  "heirs"  was  used,  the  rule 
by  statute  not  applying  to  estates  tail. 
Schaefer  v.  Schaefer,  141  111.  337,  31  N. 
E.   136. 

The  rule  'n  Shelley's  Case  is  still  in 
force.  Johnson  v.  Buck,  220  111.  226,  77 
N.  E.  163;   Lord  v.  Comstock,  supra. 

For  cases  on  the  rule,  see  Brislain  v. 
Wilson,  63  111.  173;  Beacroft  v.  Strawn, 
67  111.  28;  Riggin  v.  Love,  72  111.  553; 
Lynch  v.  Swayne.  83  111.  330;  Belslay  v. 
Engel,  107  111.  182;  Wicker  v.  Ray,  118 
111.  472,  8  N.  E.  835;  Carpenter  v,  Van 
Olinder,  127  III.  42,  2  L.R.A.  455,  11  Am. 
St.  Rep.  92,  19  N.  £.  868;  Hageman  v. 
Hageman,  129  III.  164,  21  N.  E.  814; 
Griswold  v.  Hicks,  132  111.  494,  22  Am.  St. 
Rep.  549,  24  N.  E.  63;  Fowler  v.  Black, 
136  111.  363,  11  L.R.A.  670,  26  N.  E. 
596;  Wolfer  v.  Hemmer,  144  III.  554,  33 
N.  E.  751 ;  Vangieson  v.  Henderson,  150 
111.  119,  36  N.  E.  974;  Ewing  v.  Barnes, 
156  111.  61,  40  N.  E.  325;  Silva  v.  Hopkin- 
son,  158  III.  386,  41  N.  E.  1013;  Glover 
V.  Condell,  163  III.  566,  35  L.R.A.  360,  45 
N.  E.  173;  Davis  v.  Sturgeon,  198  111.  520, 
64  N.  E.  1016;  Deemer  v.  Kessinger,  200 
111.  57,  69  N.  E.  28;  Bennett  v.  Bennett,  217 
111.  434,  4  L.R.A.(N.S.)  470,  75  N.  E.  339; 
Strawbridge  v.  Strawbridge,  220  111.  61,  4 
L.R.A.(N.S.)  948,  110  Am.  St.  Rep.  226, 
77  N.  E.  78;  Rissman  v.  Wierth,  220  HI. 
181,  110  Am.  St.  Rep.  243,  77  N.  E.  108; 
Dick  V.  Ricker,  222  III.  413,  113  Am.  St. 
Rep.  426,  78  N.  E.  823;  Pease  v.  Davis, 
225  HI.  408,  80  N.  E.  249;  Miller  v. 
Mowers,  227  111.  392,  81  N.  £.  420,  Connor 
V.  Gardner,  230  III.  258,  15  L.R.A.(N.S.) 
73,  82  N.  £.  640,  Stisser  v.  Stisser,  235  III. 
207,  85  N.  E.  240,  McFall  v.  Kirkpatrick, 
236  111.  281,  86  N.  E.  139;  Monast  v. 
Letourneau,  87  III.  App.  300;  Hicks  v. 
Deemer,  87  III.  App.  384,  reversed  on  another 
point  in  187  HI.  164,  58  N.  E.  252. 

Indiana. 
The  rule  is  in  force  in  Indiana.  Doe  ex 
dem.  Patterson  v.  Jackman,  5  Ind.  283; 
Hull  V.  Reals, .  23  Ind.  25 ;  Andrews  v. 
Spurlin,  35  Ind.  262;  Ridgeway  v.  Lan- 
phear,  99  Ind.  251 ;  Fountain  Co.  Coal  & 
kin.  Co.  V.  Beckleheimer,  102  Ind.  76,  62 
Am.  Rep.  645,  1  N.  E.  202;  Allen  v.  Craft, 
109  Ind.  476,  58  Am.  Rep.  425,  9  N.  E. 
919;  Taney  v.  Fahnley,  126  Ind.  88,  26 
N.  E.  882;  Earnhart  v.  Earnhart,  127  Ind. 
397,  22  Am.  St.  Rep.   652,  26  N".   E.   895; 
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Chamberlain  v.  Runkle,  28  Ind.  App.  599, 
63  N.  E.  486;  Snyder  v.  Greendale  Land 
Co.    (Ind.  App.)    91  N.  E.  819. 

The  rule  was  adopted  by  a  statute  adopt- 
ing the  common  law.  Siceloff  v.  Redman, 
26  Ind.  261. 

In  Millett  v.  Ford,  109  Ind.  159,  8  N. 
E.  917,  the  court  said  that  it  is  difficult 
to  reconcile  the  rule  in  Shelley's  Case  with 
the  accepted  rule  sometimes  called  the  car- 
dinal rule  for  testamentary  construction 
and  interpretation,  that  is,  that  the  in- 
tention of  the  testator  shall  control;  but 
the  rule  is  binding  upon  the  courts  of  In- 
diana as  a  law  of  real  property. 

The  rule  applies  to  devises.  Perkins  v. 
McConnell,  136  Ind.  384,  36  N.  E.  121. 

For  cases  discussing  or  applying  the  rule, 
see  also  Jordan  v.  Gatewood,  Smith  (Ind.) 
82;  Sorden  v.  Gatewood,  1  Ind.  107;  Small 
V.  Howland,  14  Ind.  692;  Prior  v.  Quacken- 
bush,  29  Ind.  476;  McCray  v.  Lipp,  35 
Ind.  116;  Nelson  v.  Davis,  35  Ind.  474; 
Gonzales  v.  Barton,  45  Ind.  295;  Smith 
V.  McCormick,  46  Ind.  135;  Owen  v.  Cooper, 
46  Ind.  524;  King  v.  Rea,  56  Ind.  1; 
Helm  V.  Frisbie,  59  Ind.  526;  Stilwell 
V.  Knapper,  69  Ind.  558,  35  Am.  Rep.  240; 
McMahan  v.  Newcomer,  82  Ind.  565; 
Fletcher  v.  Fletcher,  88  Ind.  418;  Shimer 
V.  Mann,  99  Ind.  190,  50  Am.  Rep.  82; 
Hadlock  v.  Gray,  104  Ind.  696,  4  N.  E. 
167;  Hochstedler  v.  Hochstedler,  108  Ind. 
606,  9  N.  E.  467 ;  Conger  v.  Lowe,  124  Ind. 
368,  9  L.R.A.  165,  24  N.  E.  889;  Jackson 
V.  Jackson,  127  Ind.  346,  26  N.  E.  897; 
Lane  v.  Utz,  130  Ind.  235,  29  N.  E.  772; 
Mcllhinnv  v.  Mcllhinny,  137  Ind.  411,  24 
L.R.A.  489,  45  Am.  St.  Rep.  186,  37  N. 
E.  147;  Waters  v.  Lyon,  141  Ind.  170, 
40  N.  E.  662;  Granger  v.  Granger,  147 
Ind.  95,  36  L.B.A.  186,  44  N.  E.  189, 
46  N.  E.  80;  Teal  v.  Richardson,  160  Ind. 
119,    66    N.    E.    435;    Bonner    v.    Bonner, 

28  Ind.   App.    147,   62  N.  E.   497;    Burton 
V.   Carnahan,   38  Ind.   App.   612,  78  N.  E. 
682;    Reddick    v.    Lord    (Ind.)    30    N.    E 
1085. 

Iowa. 

In  Brown  v.  Brown,  125  Iowa,  218,  67 
L.R.A.  629,  101  N.  W.  81,  the  court  said 
that  whether  the  rule  in  Shelley's  Case  was 
in  force  in  Iowa  was  a  question  upon 
which  the  members  of  the  court  were  not 
agreed. 

In  Hambel  v.  Hambel  (Iowa)  75  N.  W. 
673,  it  was  questioned  whether  the  rule 
was  in   force. 

As  to  deeds,  the  rule  was  held  in  force 
in  Wilson  v.  Rusk  (Iowa)  103  N.  W. 
204. 

It  was  finally  decided  to  be  in  force,  in 
Doyle  V.  Andis,  127  Iowa,  36,  69  L.R.A. 
953,  102  N.  W.  177,  4  A.  &  E.  Ann.  Cas. 
18,  in  which  there  is  an  able  discussion 
on  both  sides  of  the  question  as  to  the 
desirability  of  adopting  the  rule. 

In  Kepler  t.  Larson,  131  Iowa,  438,  7 
L.R.A.(N.S.)  1109,  108  N.  W.  1033,  a 
majority  of  the  court  were  of  the  opinion 
that   the    rule  was   in   force. 

But    the    rule    in    Shelley's    Case    was 
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abrogated  by  chap.  159,  p.  157,  Acts  32d 
General  Assembly.  Brokaw  y.  Brokaw 
(Iowa)  113  N.  W.  469;  Daniels  ▼.  Ding- 
man,  140  Iowa,  286,  118  N.  W.  373. 

For  other  cases  on  the  rule,  see  Zuver  ▼. 
Lyons,  40  Iowa,  610;  Hanna  v.  Hawes,  45 
Iowa,  437;  Slemmer  v.  Crampton,  50  Iowa, 
302;  Pierson  V.  Lane,  60  Iowa,  60,  14  K.  W. 
90;  Kiene  v.  Gmehle,  85  Iowa,  312,  52  N.  W. 
232;  Zavitz  v.  Preston,  96  Iowa,  52,  64  N. 
W.  668;  Westcott  v.  Binford,  104  Iowa,  045, 
65  Am.  St.  Rep.  530,  74  N.  W.  18;  Ault  v. 
Hillyard,  138  Iowa,  239,  115  N.  W.  1030. 

Kansas. 
The  rule  has  been  abolished  as  to  wills  in 
Kansas  by  statute  providing  that  "when 
lands,  tenements,  or  hereditaments  are 
given  by  will  to  any  person  for  his  life, 
and  after  his  death  to  his  heirs  in  fee,  or 
by  words  to  that  effect,  the  conveyance 
shall  be  construed  to  vest  an  estate  for 
life  only  in  such  part  taken,  and  a  re- 
mainder in  fee  simple  in  his  heirs."  Kan. 
Gen.  Stat.  1897,  chap.  110,  §  52. 

Kentucky. 

The  rule  in  Shelley's  Case  is  not  in  foros 
in  Kentucky.  Williamson  y.  Williamson, 
18  B.  Mon.'^329. 

It  has  never  prevailed  there.  Allen  t. 
Terrell,  1  Ky.  L.  Rep.  336. 

In  Truman  v.  White,  14  B.  Mon.  660,  the 
court  said  that  as  there  had  been  no  re- 
ported case  in  which  the  court  had  applied 
the  rule  with  the  effect  of  determining  by 
it  the  rights  of  property  involved,  it  could 
not  be  said  to  have  become  a  rule  of  prop- 
erty in  Kentucky,  and  especially  as  it  had 
not  been  so  construed  and  acted  upon  in 
the  community. 

The  rule  in  Shelley's  Case  was  abolished 
by  the  Revised  Statutes  of  Kentucky,  the 
abolition  arising  from  an  affirmative  enact- 
ment in  direct  opposition  to  the  rule,  that 
when  an  estate  is  given  to  one  for  life  and 
after  l)is  death  to  his  heirs,  or  the  heir^ 
of  his  body,  etc.,  it  shall  be  construed  as 
an  estate  for  life  only  in  the  first  donee  and 
a  remainder  in  fee  simple  to  his  l^eirs  or 
the  heirs  of  his  body,  etc.  Stephenson  v. 
Hagan,  15  B.  Mon.  282. 

Section  10,  art.  1.  chap.  63,  of  the  Ken- 
tucky General  Statutes  (also  2  Rev.  Stat, 
chap".  88,  §  10,  Ky.  Stat.  §  2345)  provides: 
"If  any  estate  shall  be  given  by  deed  or 
will  to  any  person  for  his  life,  and  after  his 
death  to  his  heirs  or  the  heirs  of  his  body, 
or  his  issue  or  descendants,  the  same  shall 
be  construed  to  be  an  estate  for  life  only 
in  such  person,  and  a  remainder  in  fee 
simple  in  his  heirs,  or  the  heirs  of  his 
body,  or  his  issue  or  descendants."  Brown 
V.  Ferrell,  83  Ky.  417;  Clay  v.  Chenault, 
10  Ky.  L.  Rep.  779,  10  S.  W.  650;  Montgom- 
ery V.  Montgomery,  11  Ky.  L.  Rep.  87,  11 
S.  W.  596;  Jones  v.  Carlin,  29  Ky.  L.  Rep. 
1077,  96  S.  W.  885. 

For  Kentucky  cases,  however,  in  which 
rule  is  discussed,  see  also  M'Nair  v.  Haw- 
kins, 4  Bibb,  390;  Moore  v.  Howe,  4  T.  B. 
Mon.  205;  Prescott  v.  Prescott,  10  B.  Mon. 
56;  Berry  v.  Williamson,  11  B.  Mon.  245; 


NOTE  ON  THE  RULE  IN  SHELLEY'S  CASE. 


1163 


Wedekind   ▼.   Hallenberg,   88   Ky.   114,   10 
S.  W.  368. 

Maine. 
The  rule  in  Shelley's  Case  was  abolished 
in    Elaine    by    Rev.    Stat.    chap.    73^   §    6. 
Buck   y.   Paine,  75  Me.   582;    Plummer  v. 
Hilton,  78  Me.  26,  3  Atl.  649. 

Maryland. 

The  rule,  with  all  its  qualifications,  must 
be  regarded  as  part  of  the  system  of  real 
law  of  Maryland.  Ware  v.  Richardson,  3 
Md.  505,  56  Am.  Dec.  762. 

The  rule  has  long  been  recognized. 
Tongue  v.  Nutwell,  13  Md.  415. 

It  was  introduced  into  Maryland  as  part 
of  the  common  law.  Simpers  ▼•  Simpers, 
15  Md.  160. 

It  has  not  been  abolished  by  statute. 
Griffith  V.  Plummer,  32  Md.  74. 

It  is  still  in  force.  Thomas  ▼.  Higgins, 
47  Md.  439;  Dickson  v.  Satterfield,  63 
Md.  317;  Stump  v.  Jordan,  54  Md.  619; 
Travers  ▼.  Wallace,  93  Md.  507,  49  Atl. 
415 ;  Waller  v.  Pollitt,  104  Md.  172,  64  Atl. 
1040;  Cook  ▼.  Councilman,  109  Md.  622, 
72  Atl.  404. 

There  is  perhaps  no  rule  of  property  more 
deeply  rooted  in  the  jurisprudence  of  Mary- 
land. Hughes  V.  Nicklas,  70  Md.  484,  14 
Am.  St.  Rep.  377,  17  Atl.  398. 

In  Hall  V.  Gradwohl  (Md.)  77  Atl.  480, 
however,  the  court  said  that  the  rule  in 
Shelley's  Case  is  not  a  favored  rule  in  the 
law  of  Maryland,  although  the  court  will 
never  refuse  to  apply  it  in  a  proper  case. 

For  cases  discussing  or  applying  the  rule, 
see  also  Keys  v.  Goldsborough,  2  Harr.  & 
J.  369;  Horne  v.  Lyth,  4  Harr.  &  J.  431; 
Lvles  V.  Digges,  6  Harr.  &  J.  364,  14  Am. 
Dec.  281;  Clagett  v.  Worthington,  3  Gill, 
83;  Chelton  v.  Henderson,  9  Gill,  432;  Golds- 
borough  v.  Martin,  41  Md.  488;  Shreve  v. 
Shreve,  43  Md.  382;  Fulton  v.  Harman,  44 
Md.  251:  Timanus  v.  Diigan,  46  Md.  408; 
Thomas  v.  Higgins,  47  Md.  439;  Clarke  v. 
Smith,  49  Md.  106;  Josetti  v.  McGregor, 
49  Md.  202;  Stonebraker  v.  Zollickoffer, 
52  Md.  154,  36  Am.  Rep.  364;  Dickson  v. 
Satterfield,  53  Md.  317;  Stump  v.  Jordan, 
54  Md.  619;  Nevin  v.  Gillespie,  56  Md.  320; 
Brown  v.  Renshaw,  67  Md.  67;  Donnelly  v. 
Turner,  60  Md.  81;  Warner  v.  Sprigg,  62 
Md.  14;  Henderson  v.  Henderson,  64  Md. 
185,  1  Atl.  72;  Handy  v.  McKim,  64  Md.  560, 
4  Atl.  125;  Pennington  v.  Pennington,  70 
Md.  418,  3  L.R.A.  816,  17  Atl.  329;  Benson 
V.  Linthicum,  75  Md.  141,  23  Atl.  133; 
Seeger  v.  Leakin,  76  Md.  500,  25  Atl.  862; 
Mercer  v.  Hopkins,  88  Md.  292,  41  Atl.  156 ; 
Mercer  ▼.  Safe  Deposit  &  T.  Co.  91  Md.  102, 
45  Atl.  865;  Reilly  v.  Bristow,  105  Md.  326, 
66  Atl.  262;  Stafford  v.  Martin  (Md.)  23 
Atl.  734. 

Massachusetts. 

The  rule  was  abrogated  in  Massachusetts 
a<i  to  wills,  as  early  as  1791.  Steel  v.  Cook, 
1  Met.  281. 

It  was,  without  doubt,  the  intention  of 
the  legislature  to  abolish  the  rule  in  Shel- 
ley's Case  by  statute  of  1791,  chap.  60,  §  3, 
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which  enacts  "that  whenever,  any  person 
shall  hereafter,  in  and  by  his  last  will  and 
testament,  devise  any  lands,  etc.,  to  any 
person  for  and  during  the  term  of  such  per- 
son's natural  life,  and  after  his  death,  to  his 
children  or  heirs  or  right  heirs  in  fee,  such 
devise  shall  be  taken  and  construed  to  vest 
an  estate  for  life  only  in  such  devisee,  and  a 
remainder  in  fee  simple  in  such  children, 
heirs,  or  right  heirs,  any  law,  usage,  or  cus- 
tom to  the  contrary  notwithstanding." 
Bowers  ▼.  Porter,  4  Pick.  198. 

This  provision  was  re-enacted  and  extend- 
ed to  lands  given  by  deed  as  well  as  by  will, 
by  Rev.  Stat.  chap.  59,  §  9.  Richardson  v. 
Wheatland,  7  Met.  169. 

Where  by  construction  of  law  a  life  estate 
is  created,  and  in  the  same  will  a  remaindor 
to  the  heirs  or  children  *in  fee,  the  stal  t  • 
wilt  operate  to  prevent  the  application  <.t 
the  rule  in  Shelley's  Case.  Bowers  v.  Por- 
ter,  supra. 

Under  a  statute  providing  that  "when 
lands  are  given  by  deed  or  will  to  a  per- 
son for  life,  and  after  his  death  to  his  heirs 
in  fee,  or  by  words  to  that  effect,  the  con- 
veyance shall  be  construed  to  vest  an  estate 
for  life  only  in  such  first  taker,  and  a  re- 
mainder in  fee  simple  in  his  heirs"  (Mass. 
Pub.  Stat.  chap.  126,  §  4),  it  was  held  in 
Trumbull  v.  Trumbull,  149  Mass.  200,  4 
L.R.A.  117,  21  N.  E.  366,  that  a  devise  to  a 
son  for  life  and  to  his  lawful  issue  forever 
if  he  should  die  leaving  any  such  issue,  but 
in  case  of  dying  without  issue  to  certain 
named  persons,  to  be  divided  equally  among 
them,  snare  and  share  alike,  and  to  their 
heirs  and  assigns  forever,  gave  a  life  estate 
to  the  first  devisee. 

The  rule  of  construction  as  to  the  words 
"children"  and  "issue"  was  abolished  in 
Massachusetts  so  far  as  devises  are  con- 
cerned, by  the  statutes  of  1791,  chap.  60,  and 
in  the  Revised  Statutes  this  change  was 
etxended  to  conveyances  by  deed.     Ibid. 

General  statutes,  chap.  89,  §  12,  and  Pub- 
lic Statutes,  chap.  126,  §  4,  provide:  "When 
lands  are  given  by  deed  or  will  to  any  per- 
son for  his  life,  and  after  his  death  to  his 
heirs  in  fee,  or  by  words  to  that  effects 
the  conveyance  shall  be  construed  to  vest  an 
estate  for  life  only  in  such  first  taker  and 
a  remainder  in  fee  simple  to  his  heirs." 
Putnam  v.  Gleason,  99  Mass.  454;  Sims  v. 
Pierce,   157   Mass.  62,  31  N.  E.  718. 

This  has  been  the  law  of  the  common- 
wealth as  to  wills  since  1792,  and  as  to  deeds 
since  1836.  Sims  v.  Pierce,  supra;  Bullard 
V.  Goffe,  20  Pick.  252;  Sands  v.  Old  Colony 
Trust  Co.  195  Mass.  575,  81  N.  E.  300,  12 
A.  &  E.  Ann.  Cas.  837. 

For  cases  discussing  or  applying  the  rule, 
see  also  Davis  v.  Hayden,  9  Mass.  514; 
Ellis  V.  Essex  Merrimack  Bridge,  2  Pick. 
243;  Canedy  v.  Haskins,  13  Met.  389,  46 
Am.  Dec.  739;  Brown  v.  Lawrence,  3  Cush. 
390;  Wight  v.  Baury,  7  Cush.  105;  Trumbull 
V.  Trumbull,   supra. 

Michigan. 
The  rule  has  been  abolished  in  Michigan 
by  statute.     Rev.  Code,  1846.  §  28,  p.  252. 
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Fraaer  v.  Chene^  2  Mich.  81;  Wilson  v. 
Terry,  130  Mich.  73,  89  N.  W.  566;  FuU- 
agar  v.  Siockdale,  138  Mich.  363,  101  N. 
W.  676. 

Minnesota. 

The  rule  in  Shelley's  Case  has  been  abol- 
ished in  Minnesota.  Whiting  v.  Whiting, 
42  Minn.  548,  44  N.  E.  1030. 

Mississippi. 

The  rule  in  Shelley's  Case,  so  far,  at 
least,  as  personalty  is  concerned,  was  held 
not  abolished  in  Mississippi,  in  Powell  v. 
Brandon,  24  Miss.  343.  lo  the  same  effect, 
Hampton  v.  Rather,  30  Miss.  193;  Carra- 
dine  v.  Carradine,  33  Miss.  '698. 

The  rule  has  since,  however,  been  abro- 
gated by  a  statute 'which  provides:  "A  con- 
veyance or  devise  of  land  or  other  property 
to  any  person  for  life,  with  remainder  to 
his  heirs,  or  heirs  of  his  body,  shall  be 
held  to  create  an  estate  for  life  in  such 
person,  with  remainder  to  his  heirs,  or  heirs 
of  his  body,  who  shall  take  as  purchasers 
by  virtue  of  the  remainder  so  limited  to 
them."     Miss.  Anno.  Code  1892,   §  2446. 

For  other  cases  discussing  or  applying 
the  rule,  see  Carroll  v.  Renich,  7  Smedes  i 
M.  798;  Hampton  v.  Rather,  supra;  Gray 
V. .  Bridgeforth,  33  Miss.  342 ;  Cannon  v. 
Barry,  59  Miss.  289;  Tate  v.  Townsend,  61 
Miss.  316;  Harris  v.  McCann,  75  Miss.  805, 
23  So.  631. 

Missouri. 

The  rule  in  Shelley's  Case  was  adopted 
in  the  territory  of  Missouri  in  1816,  and 
was  not  abolished  until  the  revision  of  1846, 
§  7,  of  the  act  concerning  conveyances,  de- 
claring that  "where  a  remainder  shall  be 
limited  to  the  heirs,  or  the  heirs  of  the 
body,  of  a  person  to  whom  a  life  estate  in 
the  same  premises  shall  be  given,  the  per- 
sons who,  on  the  termination  of  the  life 
estate,  shall  be  the  heirs,  or  heirs  of  the 
body,  of  such  tenant  for  life,  shall  be  en- 
titled to  take  as  purchasers  by  virtue  of  the 
remainder  so  limited  in  them."  Muldrow 
v.  White,  67  Mo.  470;  Tesson  v.  Newman, 
62  Mo.  198;  Emmerson  v.  Hughes,  110  Mo. 
027,  19  S.  W.  979;  Godman  v.  Simmons,  113 
Mo.  122,  20  S.  W.  972. 

The  rule  in  Shelley's  Case  was  abrogated 
in  Missouri  as  to  wills,  by  §  18  of  the 
statute  of  wills,  of  1825,  and  in  regard  to 
conveyances  by  §  7,  act  of  1845,  concerning 
conveyances.  Riggins  v.  McClellan,  28  Mo. 
23. 

Nebraska. 
In  §  53,  chap.  73,  of  the  Nebraska  Com- 
piled Statutes  (Anno.  Stat.  10256)  provid- 
ing that  "in  the  construction  of  every  in- 
strument creating  or  conveying,  or  author- 
izing or  requiring  the  creation  or  convey- 
ance, of  any  real  estate,  or  interest  therein, 
it  shall  be  the  duty  of  the  courts  of  justice 
to  carry  into  effect  the  true  interest  ( intent ) 
of  the  parties  so  far  as  such  intent  can  be 
collected  from  the  whole  instrument  and 
so  far  as  such  intent  is  consistent  with  the 
rules  of  law."  the  court  in  Albin  v.  Par- 
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mele,  70  Neb.  740,  98  N.  W.  29,  99  N.  W. 
646,  deemed  the  rule  partially  curtailed, 
saying,  however,  that  it  did  not  wish  to  be 
understood  as  asserting  that  the  rule  was 
wholly  abolished.  It  would,  perhaps,  be 
more  correct  to  say  that  it  exists  in  a  re- 
stricted and  quali^ed  form,  and  would  be 
enforced  in  some  instances  in  which  it  wa^ 
not  in  conflict  with  the  otherwise  expres&ed 
intention  of  the  instrument. 

New  Hampshire. 

In  Hall  V.  Niite,  38  N.  H.  422,  the  court 
said  it  was  unnecessary  to  inquire  whether 
the  rule  in  Shelley's  Case  had  ever  been 
adopted  in  New   Hampshire. 

But  in  Dennett  v.  Dennett,  43  N,  H.  4S»9, 
it  was  said  the  rule  in  Shellev's  Case  was 
part  of  the  law  of  New  Hampshire  in 
1818. 

It  remained  in  force  until,  as  to  devises, 
it  was  abolished  by  statute  in  1843.  Comp. 
Stat.  400,  §  5.  Crockett  v.  Robinson,  46 
N.  H.  454. 

The  New  Hampshire  Revised  Statute*^, 
chap.  156,  §  5,  provides  that  "no  exp^e^- 
devise  of  any  estate  for  life,  or  other  limited 
estate,  shall  be  enlarged  or  construed  to 
pass  any  greater  estate  by  reason  of  any 
devise  to  the  heirs  or  issue  of  such  person." 

The  rule  in  Shelley's  Case  was  abolisbetl 
so  far  as  it  applied  to  devises  of  real  estate, 
by  the  New  Hampshire  legislature.  Cren. 
Laws,  chap.  193,  §  5.  Cloutman  v.  Bailev, 
62  N.  H.  44;  Sanborn  v.  Sanborn,  62  X. 
H.    631. 

New   Jersey. 

The  rule  in  Shelley's  Case,  so  far  as  wills 
are  concerned,  was  in  effect  abolished  in 
New  Jersey  by  §  1  of  the  act  of  June  13, 
1820,  Rev.  Laws,  774;  Quick  v.  Quick,  21  X. 
J.  Eq.  13. 

The  rule  in  Shelley's  Case  has  been  super- 
seded in  New  Jersey  by  an  express  legisla- 
tive enactment  passed  the  13th  of  June, 
1820,  Rev.  Laws,  774,  §  1,  which  provides: 
^'That  in  case  any  lands,  tenements,  heredita- 
ments, or  real  estate,  situate,  lying,  or 
being  in  this  state,  shall  hereinafter  be  de- 
vised by  the  owner  thereof,  to  any  person 
for  life,  and  at  the  death  of  the  person  to 
whom  the  same  shall  be  so  devised  for  life, 
to  go  to  his  or  her  heirs  or  to  his  or  her  issue 
or  to  the  heirs  of  his  or  her  body,  then 
and  in  such  case,  after  the  death  of  such 
devisee  for  life,  the  said  lands,  tenements, 
hereditaments,  or  real  estate  shall  go  and  bi^ 
vested  in  the  children  of  such  devisee,  equal- 
ly to  be  divided  between  them  as  tenants 
in  common  in  fee;  but  if  there  be  only  one 
child,  then  to  that  one  in  fee,  and  if  anv 
child  be  dead,  the  part  which  would  have 
come  to  him  or  her,  shall  go  to  his  or  her 
issue  in  like  manner."  Den  ex  dem.  Hopper 
V.  Demarest,  21  N.  J.  L.  525. 

The  rule  in  Shelley's  Case  is  abolished  is 
New  Jersey  by  §  10  of  the  act  concerning 
descents  only  so  far  as  it  relates  to  wills. 
Rev.  p.  299.'  Badglev  v.  Hanford,  12  N.  J- 
L.  J.  75. 

The  10th  section  of  the  New  Jersey  stat* 
ute   of   descent   has   abolished   the  rule  in 
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Shelley's  Case  in  devises  where  the  first 
taker  has  lineal  descendants.  Zane  v. 
Weintz,  65  N.  J.  Eq.  214,  55  Atl.  641, 

The  act  ol  1820  does  not  relate  to  estates 
arisinjir  by  force  of  such  rule  out  of  the 
limitation  of  a  deed,  nor  to  estates  tail 
apecial.  Zabriskie  v.  Wood,  23  N.  J.  Eq. 
541. 

The  act.  of  1820  is  limited  to  cases  within 
it*  terms.  Lamprey  v*  Whitehead,  64  N.  J. 
£q.  408,  54  Atl.  803. 

The  rule  in  Shelley's  Case  is  still  the  law 
of  New  Jersey,  as  regards  the  construction 
of  deeds.    Quick  v.  Quick,  supra. 

For  other  cases  discussing  or  applying 
the  rule,  see  Den  ex  dem.  M'Ginnis  v. 
M'Peake,  2  N.  J.  L.  291 ;  Den  ex  dem.  Pink- 
«rton  V.  Laquear,  4  N.  J,  L.  302;  Demarest 
r.  Den,  22  N.  J.  L.  599;  Kennedy  v.  Ken- 
nedv,  29  N.  J.  L.  185;  Lippincott  v.  Davis, 
59  N.  J.  L.  241,  28  Atl.  587 ;  Kay  v.  Kay, 
4  N.  J.  Eq.  495;  Cushing  v.  Blake,  30  N.  J. 
Eq.  689 ;  Martling  v.  Martling,  65  N.  J.  Eq. 
771,  39  Atl.  203;  Robeson  v.  Duncan,  74 
N.  J.  Eq.  745,  70  Atl.  685;  Cowell  v.  Hicks 
(N.    J.    Eq.)    30   Atl.    1091. 

New  York. 
The  rule  in  Shelley's  Case  was  the  law 
of  New  York  state  previous  to  January  1, 
1830,  when  the  Kevised  Statutes  went  into 
effect.  Wood  v.  Burnham,  6  Paige,  513; 
Seaman  v.  Harvey,  16  Hun,  71;  Brown  v. 
Wadsworth,  168  N.  Y.  225,  61  N.  E.  250. 

The  rule  in  Shelley's  Case  was  abrogated 
in  New  York  by  the  Revised  Statutes  of 
1830,  and  the  act  provides  that  where  a 
remainder  shall  be  limited  to  the  heirs  or 
heirs  of  the  body  of  the  person  to  whom  a 
life  estate  is  given  in  the  same  premises, 
the  persons  who  shall  be  the  heirs  or  heirs 
of  the  body  of  the  tenant  for  life  at  the 
termination  of  the  life  estate  shall  take  as 
purchasers.  1  Rev.  Stat.  719,  §  28.  Tall- 
man  V.  Wood,  26  Wend.  9;  Tavlor  v.  Gould, 
10  Barb.  388;  Spader  v..  Powers,  56  Hun, 
153.  9  N.  Y.  Supp.  39;  Peterson  v.  De  Baun, 
36  App.  Div.  259,  55  N.  Y.  Supp.  249; 
Sheridan  v.  House,  4  Keyes,  569. 

The  rule  was  abolished  in  1830  with  a 
view  to  give  full  effect  to  the  intent  of 
donors  and  testators  in  all  cases,  unem- 
barrassed by  the  technical  rule.  Lytle  v. 
Beveridge,  58  N.  Y.  592. 

The  rule  nevertheless  applies  to  wills  made 
before  1830.  .  Brown  v.  Lyon,  6  N.  Y.  419. 

When  a  remainder  is  limited  to  the  heirs 
or  heirs  of  the  body  of  a  person  to  whom 
a  life  estate  in  i^e  same  premises  is  given, 
the  persons  who,  at  the  time  of  the  termi- 
nation of  the  life  estate,  are  the  heirs  or 
heirs  of  the  body  of  such  tenant  for  life, 
are  entitled  to  take  as  purchasers  by  virtue 
of  the  remainder  so  limited  to  them.  1  Rev. 
Stat.  725,  §  28.  Moore  v.  Littel,  40  Barb. 
488.  affirmed  in  41  N.  Y.  66. 

For  other  cases  discussing  or  applying 
the  rule,  see  Vanderheyden  v.  Crandall,  2 
Denio,  9;  Schoonmaker  v.  Sheely,  3  Denio, 
485;  Kingsland  v.  Rapelye.  3  Edw.  Ch.  1; 
Brant  ex  dem.  Proovost  v.  Gelston,  2  Johns. 
Cas.  384;  Re  Sanders,  4  Paige,  293;  Cush  | 
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ney  v.  Henry,  4  Paige,  345;  McWhorter  v. 
Agnew,  6  Paige,  111;  Conklin  v.  Conklin, 
3  Sandf.  Ch.  64;  Rogers  v.  Rogers,  3  Wend. 
503,  20  Am.  Dec.  716;  Tanner  v.  Livings- 
ton, 12  Wend.  83;  Barber  v.  Cary,  11  N.  Y. 
397;  Campbell  v.  Rawdon,  18  N.  Y.  412; 
Chrystie  v.  Phyfe,  19  N.  Y.  344;  Striker  v. 
Mott,  28  N.  Y.  91;  Smith  v.  Scholtz,  68 
N.  Y.  41 ;  Hennessy  v.  Patterson,  85  N.  Y. 
91;  Brown  v.  Wadsworth,  168  N.  Y.  225,  61 
N.  E.  250;  Wagstaff  v.  Lowerre,  23  Barb. 
209;  Post  V.  Post,  47  Barb.  72;  Brown  v. 
Wadsworth,  32  App.  Div.  423.  53  N.  Y. 
Supp.  215;  Haverstick  v.  DuiTenburgb,  2 
Edm.  Sel.  Cas.  463;  Bond  v.  McNitf,  9  Jones 
&  S.  543. 

North   Carolina. 

The  rule  in  Shelley's  Case  is  in  force  in 
North  Carolina.  Tyson  v.  Sinclair,  138  N. 
C.  23,  50  S.  E.  450,  3  A.  &  E.  Ann.  Cas. 
397. 

In  Howell  v.  Knight,  100  N.  C.  254,  6 
S.  E.  721,  it  was  said  that  the  Revised  Code 
of  North  Carolina,  chap.  32,  §  5,  declaring 
that  the  limitation  in  any  writing  *'to  the 
heirs  of  a  .living  person"  shall  be  construed 
to  be  to  the  children  of  such  person,  unless 
a  contrary  intention  be  apparent  in  the  in- 
strument," may  have  the  effect  of  abolish- 
ing the  rule. 

But  it  has  since  been  declared  that  the 
rule  is  still  in  force.  Chamblee  v.  Brougli- 
ton,  120  N.  C.  170,  27  S.  E.  Ill;  Nichols 
V.  Gladden,  117  N.  C.  497,  23  S.  E.  459; 
May  V.  Lewis,  132  N.  C.  115,  43  S.  E.  550; 
Tyson  v.  Sinclair,  supra. 

The  rule  in  Shelley's  Case  was  not 
abolished  in  1854  in  North  Carolina  by  Rev. 
Code,  chap.  43,  §  5,  the  Code  §  1329  provid- 
ing that  "any  limitation  by  deed,  will,  or 
other  writing,  to  the  heirs  of  a  living  per- 
son, shall  be  construed  to  be  to  the  ctiil- 
dren  of  such  person,  unless  a  contrary  in- 
tention appears  by  the  deed  or  tlie  will." 
Starnes  v.  Hill,  112  N.  C.  1,  22  L.R.A.  598, 
16  S.  E.  1011. 

The  act  of  1874,  chap.  204,  §  5,  Code  § 
1325,  converting  estates  tail  into  estates 
fee  simple,  has  no  bearing  upon  the  princi- 
ple of  law  decided  in  Shelley's  Case.  The 
rule  of  law  established  in  that  case  pre- 
vailed before  the  act  of  1784,  and  has  al- 
ways prevailed  since.  Dawson  v.  Quinner- 
ly,  118  N.  C.  188,  24  S.  E.  483. 

For  other  cases  discussing  or  applying  the 
rule,  see  Cutlar  v.  Cutlar,  3  N.  C.  (2 
Hayw.)  154;  Williams  v.  Lane,  4  N.  C. 
(2  Car.  Law  Repos.  266),  6  Am.  Dec.  561; 
Nichols  V.  Cartwright,  6  N.  C.  (2  Murph.) 
137;  Jarvis  v.  Wjatt,  11  N.  C.  (4  Hawks) 
227;  Doe  ex  dem.  Ross  v.  Toms,  15  N.  C. 
(4  Dev.  L.  )  376;  Allen  v.  Pass,  20  N.  C. 
207  44  Dev.  &  B.  L.  77) ;  Floyd  v.  Thomp- 
son, 20  N.  C.  616  (4  Dev.  &  B.  L.  478)  ; 
Ham  V.  Ham,  21  N.  C.  (1  Dev.  &  B.  Eq.) 
598;  Payne  v.  Sayle,  22  N.  C.  (2  Dev.  &  B. 
Eq.)  45*5;  Swain  v.  Rascoe,  25  N.  C.  (3 
Ired.  L.)  200,  38  Am.  Dec.  720;  Coon  v. 
Rice,  29  N.  C.  (7  Ired.  L.)  217;  Den  ex  dem. 
Folk  V.  Whitley,  30  N.  C.  (8  Ired.  L.)  133; 
Moore  v.  Parker,  34  N.  C.    (12  Ired.  L.) 
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123;  Donnell  v.  Mateer,  40  N.  0.  (5  Ired. 
Eq.)  7;  Ward  v.  Jones,  40  N.  C.  (5  Ired. 
Eq.)  400;  Sanderlin  v.  Deford,  47  N.  C.  (2 
Jones,  L.)  74;  Hodges  v.  Little,  62  N.  C. 
(7  Jones,  L.y  145;  Kiser  v.  Kiser,  55  N.  C. 
(2  Jones,  Eq.)  28;  Boyd  v.  Small,  56  N.  C. 
(3  Jones,  Eq.)  39;  Williams  v.  Houston, 
57  N;  C.  (4  Jones,  Eq.)  277;  Thompson  v. 
Mitchell,  67  N.  C.  (4  Jones,  Eq.)  441; 
Chambers  v.  Payne,  59  N.  C.  (6  Jones,  Eq.) 
276;  Doe  ex  dem.  Williams  v.  Beasly,  60 
N.  C.  (1  Winst.  L.)  102;  Ex  parte  McBee, 
63  N.  C.  332;  King  v.  Utley,  85  N.  C.  59; 
Patrick  v.  Morehead,  85  N.  C.  62,  39  Am. 
Rep.  684;  Mills  v.  Thorne,  95  N.  C.  362; 
Jenkins  v.  Jenkins,  96  N.  C.  264,  2  S.  E. 
522;  Graves  v.  Trueblood,  96  N.  C.  495,  1 
S.  E.  918;  Leathers  v.  Gray,  96  N.  C.  548, 
2  S.  E.  455,  s.  c.  on  subsequent  appeal,  101 
N.  C.  162,  9  Am.  St.  Rep.  30,  7  S.  E.  657; 
Hodges  V.  Fleetwood,  102  N.  C.  122,  9  S.  E. 
640;  Starnes  v.  Hill,  supra;  Crawford  v. 
Wearn,  115  N.  C.  540,  20  S.  E.  724;  Tucker 
V.  Williams,  117  N.  C.  119,  23  S.  E.  90; 
Bird  V.  Gilliam,  121  N.  C.  320,  28  S.  E. 
489;  Edgerton  v.  Aycock,  123  N.  C.  134,  31 
S.  E.  382;  Ilauser  v.  Craft,  134  N.  C.  319, 
46  S.  E.  756;  Wilkinson  v.  Bovd,  136  N.  C. 
46,  48  S.  E.  616;  Morrisett  v.' Stevens,  136 
N.  C.  160,  48  S.  E.  661;  Britt  v.  Rowland 
Lumber  Co.  136  N.  C.  171,  48  S.  E.  576; 
Marsh  v.  Griffin,  136  N.  C.  333,  48  S.  E. 
735;  Wool  v.  Fleetwood,  136  X.  C.  460, 
07  L.R.A.  444,  48  S.  E.  785;  Thompson  v. 
Crump,  138  N.  C.  32,  107  Am.  St.  Rep.  514, 
50  R.  E.  457;  Pitchfofd  v.  Limer,  139  N.  C. 
13,  51  S.  E.  789;  Smith  v.  Proctor,  139  N. 
C.  314,  2  L.R.A.(N.S.)  174,  51  S.  E.  889; 
Perrv  v.  Hackney,  142  N.  C.  308,  115  Am. 
St.  Rep.  741,  55^8.  E.  289,  9  A.  &  E.  Ann. 
Cas.  244;  Faison  v.  Odom,  144  N,  C.  107, 
56  S.  E.  793;  Walker  v.  Taylor,  144  N. 
C.  175,  56  S.  E.  877. 

Ohio. 

In  McFeeley  v.  !Moore,  5  Ohio,  464,  24 
Am.  Dec.  314,  and  in  Jenkins  v.  Artz>  6 
Ohio  S.  &  C.  P.  Dec.  439,  the  rule  in  Shel- 
ley's Case  was  said  to  be  in  force  in  Ohio. 

But  the  rule  was  abrogated  as  to  wills  in 
1840.  McDaniel  v.  Havs,  74  Ohio  St.  516, 
78  N.  E.  1131,  affirming  6  Ohio  0.  C.  N.  S. 
257 ;  Kiersted  v.  Smith,  8  Ohio  N.  P.  378. 

By  the  47th  section  of  the  wills  act  of 
1840,  it  was  declared  that  "when  lands, 
tenements,  or  hereditaments  are  given  by 
will  to  any  person  for  his  life,  and  after 
his  death  to  his  heirs  in  fee,  or  by  words 
to  that  effect,  the  conveyance  shall  be  con- 
strued to  vest  an  estate  for  life  only  in 
such  first  taker,  and  a  remainder  in  fee 
simple  in  his  heirs."  By  this  statute  it 
was  intended  to  give  a  controlling  effect  to 
the  clear  intention  of  the  testator,  and  to 
forbid  the  application  of  the  rule  in  Shel- 
ley's Case,  wnen  such  application  would  de 
feat  the  manifest  intention  of  the  testator. 
Carter  v.  Reddish,  32  Ohio  St.  1. 

The  purpose  and  effect  of  this  statute  was 
to  abrogate  the  rule  as  to  wills.  Halley  v. 
Hengstler,  23  Ohio  C.  C.  604. 

The  rule,  although  not  applicable  to  wills, 
29  L.R.A.(N.S.) 


since  1840,  is  in  all  other  respects  a  nik  of 
property.     Kins  v.  Beck,  12  Ohio,  390. 

As  regards  deeds,  the  rule  in  Shelley's 
Case  has  not  been  modified.  Pattersonv. 
Patterson,  Dayt.  288,  cited  In  3  Laning's 
Ohio  Cyc.  Dig.  5865;  Connecticut  Mut  L. 
Ins.  Co.  V.  Skinner,  2  Ohio  C.  D.  688;  Kep- 
ler V.  Reeves,  7  Ohio  Dec  Reprint,  34; 
Mack  v.  Champion,  11  Ohio  Dec  Reprint, 
327;  Davis  v.  Saunders,  8  Ohio  N.  P.  161; 
Bates  V.  Winifrede  Coal  Co.  4  Ohio  N.  P. 
N.  S.  265. 

For  other  cases  wherein  the  rule  is  dis- 
cussed or  applied,  see  Armstrong  v.  Zane,  12 
Ohio,  299;  King  v.  Beck,  15  Ohio,  559;  Tnr- 
ley  V.  Turley,  11  Ohio  St.  182;  Bunnell  t. 
Evans,  26  Ohio  St.  409;  Kirby  v.  Bowdle, 
13  Ohio  C.  C.  86,  affirmed  without  opinion 
in  56  Ohio  St  676,  48  N.  E.  1114;  Brock- 
Schmidt  v.  Archer,  64  Ohio  St.  502,  60  N. 
E.  623;  McArthur  v.  Allen,  3  Ohio  L.  J. 
471;  Hess  V.  Lakin,  7  Ohio  S.  &  C.  P.  Dec 
300;  Williams  v.  Hears,  13  Ohio  Dec  B»- 
print,  369. 

Pennsylvania. 

The  rule  in  Shelley's  Case  has  been  repeat- 
edly recognized,  and  is  still  in  force,  in 
Pennsylvania.  George  v.  Morgan,  16  Pa, 
95:  Allen  v.  Markle,  36  Pa,  117;  Simpson 
V.  Reed,  205  Pa.  53.  54  Atl.  499;  Crandell 
v.  Barker,  8  N.  D.  263,  78  N.  W.  347. 

A  determined  effort  was  made  to  abolish 
or  restrict  the  rule  in  Pennsvlvania  in  1877, 
and  occasional  efforts  have  been  made  since, 
but  without  success.  "An  inertia,"  said  the 
court  in  Peirce  v.  Hubbard,  10  Pa.  Co.  (X 
63,  affirmed  in  162  Pa,  38,  25  Atl.  23J. 
"miscalled  conservatism,  to  the  discredit  of 
that  good  word,  having  prevented  such  a 
wise  measure  of  justice  from  being  em- 
bedded in  our  law." 

Under  the  statute  of  June  9,  3897,  P.  L. 
213,  providing:  "That  in  any  gift,  grant, 
devise,  or  bequest  of  real  or  personal  es- 
tate, the  words  'die  without  issue'  or  *die 
without  leaving  issue'  or  'have  no  issue.' 
or  any  other  words  which  may  import 
either  a  want  or  failure  of  issue  of  any 
person  in  his  lifetime  or  at  the  time  of  his 
death,  or  an  indefinite  failure  of  his  is^ue. 
shall  be  construed  to  mean  a  want  or  fail- 
ure of  issue  in  the  lifetime  or  at  the  death 
of  such  person,  and  not  an  indefinite  fail- 
ure of  his  issue,  unless  a  contrary  intent 
shall  appear  by  the  deed,  will,  or  other  in- 
strument in  which  such  gift,  grant,  devise, 
or  bequest  is  made  and  cpntained,"  it  was 
held  that  where  the  testatrix  devised  prop- 
erty to  her  stepson  for  life,  but  provided 
that,  in  event  of  his  death  leaving  issue,  the 
property  should  go  and  vest  in  the  said 
issue  absolutely  in  fee,  a  definite  failure 
of  issue  was  meant,  so  that  the  first  devisee 
took  onlv  a  life  estate.  Lewis  v.  Link-Belt 
Co.  222  Pa.  139,  70  AtL  967. 

For  cases  in  which  the  rule  is  discussed  or 
applied,  see  Findlay  v.  Riddle,  3  Binn.  139,  5 
Am.  Dec.  355;  James's  Claim,  1  Dall.  47. 
1  L.  ed.  31 ;  Bender  v.  Fleurie,  2  Grant  Cas. 
345;  Paxson  v.  Lefferts,  3  Rawle,  59;  Dun- 
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voodle  ▼.  Reed,  3  Serg.  &  R.  435;  Abbott 
r.  Jenkins,  10  Serg.  &  R.  296;  Carter  v. 
tf^ichael,  10  Serg.  &  R.  429;  Way  v.  Gest, 
!4  Serg.  i  R.  40;  Stewart  v.  Kenower,  7 
Vatta.  &  8.  288;  Eliott  v.  Pearsoll,  8 
Vatta.  &  S.  38;  Wells  v.  Ritter,  3  Whart. 
:17;    Stout's  Estate,  1  Wilcox,  9,  cited  in 

1  Brightly's  Dig.  (Pa.)  3471;  Roe  ex  dem. 
Lvans  V,  Davis,  1  Yeates,  332 ;  Baughman  v. 
^aughman,  2  Yeates,  410;  Miller  v.  Lynn,  7 
'a.  443;  Hileman  t.  Bouslaugh,  13  Pa.  351, 
i3  Am.  Dec.  474;  Auman  v.  Anman,  21 
'a.  343;  Steacy  v.  Rice,  27  Pa.  75,  67  Am. 
)ec.  447;  Price  v.  Taylor,  28  Pa.  102,  70 
Im.  Dec.  105;  Rancel  v.  Creswell,  30  Pa. 
58;  Potts's  Appeal,  30  Pa..  169;  Gernet  v. 
.ynn,  31  Pa.  94;  McKee  v.  McKinley,  33 
*a.  92;  Guthrie's  Appeal,  37  Pa.  9;  Chew's 
Vppeal,  37  Pa.  23;  Kay  v.  Scates,  37  Pa. 
!1,  78  Am.  Dec.  399;  Haldeman  v.  Halde- 
nan,  40  Pa.  29;  Criswell's  Appeal,  41  Pa. 
:s8;  Tyler  v.  Moore,  42  Pa.  374;  Angle  v. 
}rosius,  43  Pa.  189;  Curtis  ▼.  Longstreth, 
4  Pa.  302;  Seely  v.  Seely,  44  Pa.  437;  Wal- 
ler V.  Milligan,  45  Pa,  178;  Powell  v.  Do- 
oestic  Missions,  49  Pa.  46;  Myers's  Appeal, 
9  Pa,  111;  Physick's  Appeal,  50  Pa.  128; 
Cice's  Appeal,  50  Pa.  143;  Sheets's  Appeal, 

2  Pa.  257;  Kepple's  Appeal,  53  Pa.  211; 
Kleiner  v.  Kolb,  67  Pa.  123;  Quillman  v. 
Ulster,  67  Pa.  125;  Bacon's  Appeal,  57  Pa. 
04;  Melsheimer  v.  Gross,  68  Pa.  412;  Rife 
.  Gever,  59  Pa.  393,  98  Am.  Dec.  351;  Dod- 
on  V.  Ball,  60  Pa.  492,  100  Am.  Dec.  586; 

aylor  v.  Taylor,  63  Pa.  481,  3  Am.  Rep. 
05;  Doebler's  Appeal,  64  Pa.  9;  Hess  v. 
less,  67  Pa.  119;  Kleppner  v.  Laverty,  70 
>a.  70;  Yamall's  Appeal,  70  Pa.  335;  Rob- 
ns  V.  Quinliven,  79  Pa.  333 ;  Ruber's  Appeal, 

0  Pa.  348;  Urich  v.  Merkel,  81  Pa.  332; 
Villiams's  Appeal,  83  Pa.  377;  List  v.  Rod- 
ley,  83  Pa.  483;  Leightner  v.  Leightner,  87 
*a.  144;  Daley  v.  Koons,  90  Pa.  246; 
Philadelphia  Trust,  S.  D.  &  Ins.  Co.'s  Ap- 
»eal,   93   Pa.  209;    Criswell  v.   Grumbling, 

07  Pa.  408;  Carroll  v.  Burns,  108  Pa.  386; 
'ockin's  Appeal,  111  Pa.  26,  2  Atl.  363; 
Towinckel  v.  Patterson,  114  Pa.  21,  6  Atl. 
70;  Little's  Appeal,  117  Pa.  14, 11  Atl.  520; 
tfason  V.  Ammon,  117  Pa.  127,  11  Atl.  449; 
Jassett  V.  Hawk,  118  Pa.  94,  11  Atl.  802; 
-ittle  V.  Wilcox,  119  Pa.  439,  13  Atl.  468; 
'arson  ▼.  Fuhs,  131  Pa.  256,  18  Atl.  1017; 
iannerback's  Estate,  133  Pa.  342,  19  Atl. 
52;  Harbster's  Estate,  133  Pa.  351,  19  Atl. 
58;  Eichelberger's  Estate,  135  Pa.  160,  19 
Ul.  1006,  1014;  Kuntzleman's  Estate,  130 
*a.  142,  20  Am.  St.  Rep.  909,  20  Atl.  645; 
hill's  Estate,  137  Pa.  112,  20  Atl.  418; 
hrster  v.  Knull,  137  Pa.  448,  21  Am.  St. 
lep.  890,  20  Atl.  624;  Giffin's  Estate,  138 
'a.  327,  22  Atl.  91 ;  Shalters  v.  Ladd,  141 
>a.  349,  21  Atl.  696;  Parkhurst  v.  Har- 
owcr,   142  Pa.  432,  24  Am.  St.  Rep.  507, 

1  Atl.  826;  Robinson's  Estate,  149  Pa.  418, 

4  Atl.  297;  Peirce  v.  Hubbard,  152  Pa.  18, 

5  Atl.  231;   Nes  v.  Ramsay,  155  Pa.  628, 

8  Atl.  770;  Evans's  Estate,  155  Pa.  646, 

6  Atl.  739;  O'Rourke  v.  Sherwin,  156  Pa. 
;85,  27  Atl.  43;  Armstrong  v.  Michener,  160 
>a,  21.  28  Atl.  447;  Gerhard's  Estate,  160 
>a.  253,  28  Atl.  684;  Hiester  v.  Yerger,  166 
9L.R.A.(N.S.) 


Pa.  445,  31  Atl.  122;  Grimes  v.  Shirk,  169 
Pa.  74,* 32  Atl.  113;  Potts  v.  Kline,  174  Pa: 
513,  34  Atl.  191;  Moorhead's  Estate,  180 
Pa.  119,  36  Atl.  647;  Sheeley  v.  Neidham- 
mer,  182  Pa.  163,  37  Atl.  939;  Clemens  v. 
Heckscher,  185  Pa.  476,  40  Atl.  80;  Lewis 
V.  Bryce,  187  Pa.  302,  41  Atl.  275;  Shoup 
V.  DeLong,  190  Pa.  331,  42  Atl.  680;  Serfass 
V.  Serfass,  190  Pa.  484,  42  Atl.  888;  Reut- 
ter  V.  McCall,  192  Pa.  77,  43  Atl.  398; 
Reimer  v.  Reimer,  192  Pa.  571,  73  Am.  St. 
Rep.  833,  44  Atl.  316;  Stigers  v.  Dinsmore, 
193  Pa.  482,  74  Am.  St.  Rep.  702,  44  Atl. 
550;  Beilstein  v.  Beilstein,  194  Pa.  152,  75 
Am.  St.  Rep.  692,  45  Atl.  73 ;  Eby  v.  Slank, 

196  Pa.  426,  46  Atl.  495;  Eshbach's  Estate, 

197  Pa.  153,  46  Atl.  905;  McCann  v.  Mc- 
Cann,  197  Pa.  452,  80  Am.  St.  Rep.  846,  47 
Atl.  743;  Brinton  v.  Martin,  197  Pa.  615, 
47  Atl.  841;  Hill  v.  Giles,  201  Pa.  215, 
50  Atl.  758;  Jones  v.  Jones,  201  Pa.  548, 
61  Atl.  362;  Shapley  v.  Diehl,  203  Pa.  566, 
63  Atl.  374;  McCann  v.  Barclay,  204  Pa. 
214,  53  Atl.  767;  Pifer  v.  Locke,  205  Pa. 
616,  55  Atl.  790;  Vilsack's  Estate,  207  Pa. 
611,  57  Atl.  32;  Graham  v.  Abbott,  208  Pa. 
68,  57  Atl.  178;  Schrecongost  v.  West,  210 
Pa.  7,  69  Atl.  269;  McCullough  v.  Johnettj^ 
Coal  Co.  210  Pa.  222,  59  Atl.  984 ;  Belcher's 
Estate,  211  Pa.  615,  61  Atl.  252;  Becklev  v. 
Riegert,  212  Pa.  91,  61  Atl.  641;  Hoover 
V.  Strauss,  215  Pa.  130,  64  Atl.  333;  Hast- 
ings V.  Engle,  217  Pa.  419,  66  Atl.  761; 
Xander  v.  Eastern  Trust  Co.  217  Pa.  485,  66 
Atl.  759;  Garver  v.  Clouser,  218  Pa.  611, 
67  Atl.  909;  Emerick  v.  Emerick,  219  Pa. 
187,  68  Atl.  183;  Wilson  v.  Heilman,  219 
Pa.  237,  68  Atl.  674;  Marsh  v.  Piatt,  221 
Pa.  431,  70  Atl.  802;  Lewis  v.  Link-Belt 
Co.  supra;  Pearson  v.  Willis,  1  Pa.  Co.  Ct. 
520;  Bissev's  Estate,  4  Pa.  Co.  Ct.  458; 
Shalter  v.  Ladd,  8  Pa.  Co.  Ct  528 ;  Mover's 
Estate,  1  Pa.  Dist.  R.  581;  Hemphiirs  Es- 
tate, 18  Pa.  Co.  Ct.  627;  Best  v.  McClelland, 
19  Pa.  Co.  Ct.  553;  Jones  v.  Bower,  20  Pa. 
Co.  Ct.  95;  Barcus's  Petition,  3  Pa.  Dist. 
R.  324;  Kevs's  Estate,  4  Pa.  Dist.  R.  134; 
Kern's  Esta'te,  6  Pa.  Dist.  R.  264;  Seybert 
V.  Hibbert,  5  Pa.  Super.  Ct.  537;  McGregor 
V.  Davidson,  14  Pa.  Super.  Ct.  230;  King  v. 
Savage  Brick  Co.  30  Pa.  Super.  Ct.  582; 
Ackerman  v.  Ackerman,  34  Pa.  Super.  Ct. 
162;  Crosby  v.  Davis,  2  Clark  (Pa.)  403; 
Frank  v.  Frank,  1  Monasrhan  (Pa.)  347,  17 
Atl.  11;  Henderson  v.  Walthour,  2  Monag- 
han  (Pa.)  224,  15  Atl.  893;  Charles's  Ap- 
peal, 2  Pennvp.  164;  Harris  v.  M'Elroy,  6 
Phila.  81;  Smith's  Estate,  9  Phila.  348; 
Craige  v.  Craige,  9  Phila.  545;  Masurie  v. 
Pennsylvania  Annuity  Co.  11  Phila.  208; 
Foster  v.  McKenna,  8  Sadler  (Pa.)  538,  11 
Atl.  674;  Root's  Estate,  2  W.  N.  C.  156; 
Mast's  Appeal,  2  W.  N.  C.  404;  W'orking- 
men's  Protection  &  Bldg.  Asso.  v.  Haus- 
man,  8  W.  N.  C.  517;  Fitler's  Appeal,  10  W. 
N.  C.  429;  Norris  v.  Rawle,  16  W.  N.  C. 
240;  Heiss's  Estate,  17  W.  N.  C.  285;  Mc- 
Donald v.  Dunbar,  20  W.  N.  C.  659,  12  Atl. 
563;  Kountzleman's  Estate,  21  W.  N.  C. 
467;  Blair  v.  Miller,  30  W.  N.  C.  486; 
Barber  v.  Pittsburgh,  Ft.  W.  &  C.  R,  Co. 
26  Pittsb.  L.  J.  N.  S.  32;  Re  Voegtly,  29 
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Pittsb.  L.  J.  N.  S.  30;  Little  v.  Pitteburgh 
&  C.  R.  Co.  34  Phila.  Leg.  Int.  68 ;  Smith's 
Estate,  2  C.  P.  Rep.  18],  cited  in  3  Bright- 
ly's  Dig.  (Pa.)  p.  5016. 

Rhode  Island. 

The  rule,  until  abolished,  was  frequently 
recognized  in  Rhode  Island.  Burges  v. 
Thompson,  13  R.  I.  712. 

Public  Statutes  of  Rhode  Island,  chap. 
182,  §  2,  modified  the  rule  in  its  application 
to  wills.  Boutelle  y.  City  Sav.  Bank,  18  R, 
I.  177,  26  Atl.  63. 

It  was  abrogated  as  to  devises  of  real 
estate  only  in  case  of  a  "devise  for  life  to 
any  person,  and  to  the  children  or  ifc^siie 
generally  of  such  devisee  in  fee  simple.*' 
Bullock  V.  Waterman  Street  Baptist  Soc. 
5  R.  I.  273. 

But  the  rule  was  abolished  February  1, 
1896,  as  to  deeds  or  wills  thereafter  exe- 
cuted. Gen.  Laws  1890,  chap.  201,  §  6, 
chap.  203,  §  10.  Nightingfale  v.  Phillips,  29 
R.  L  175,  72  Atl.  220;  Paine  v.  Sackett,  27 
R.  L  300,  61  Atl.  753;  Re  Willis,  25  R, 
I.  332,  55  Atl.  889. 

General  Laws,  1896,  chap.  201,  §  6,  pro- 
vide that  when  lands  are  devised  to  one 
for  life,  and  after  his  death  to  his  heirs  in 
fee,  the  first  taker  will  have  an  estate  for 
life,  with  remainder  in  fee  to  his  beirs. 
This  section  is  the  exact  antithesis  of  the 
rule  in  Shelley's  Case,  by  making  the  word 
"heirs'*  a  word  of  purchase  instead  of  limi- 
tation. It  was  intended  to  effectuate  the 
common  intent  of  giving  a  life  estate  only 
to  the  first  taker,  reserving  the  remainder 
to  his  heirs.  Re  Tillinghast,  25  R.  I.  338, 
55  Atl.  879. 

Under  a -statute  providing  that  "a  devise 
for  life  to  any  person,  and  to  the  children 
or  issue  generally  of  such  devisee  in  fee  sim- 
ple, shall  not  vest  a  fee-tail  estate  in  such 
devisee,  but  an  estate  for  life  only,"  and  de- 
claring further  that  '^the  remainder  shall  on 
his  decease  vest  in  the  children  or  issue 
generally,  agreeably  to  the  directions  of 
auch  will,"  a  devise  to  one  for  life,  with 
remainder  to  her  children,  their  heirs  and 
assigns  forevef,  is  not  enlarged  to  a  fee. 
Moore  v.  Dimond,  5  R.  I.  121. 

For  other  cases  discussing  or  applying 
the  rule,  see  Eaton  v.  Tillinghast,  4  R.  I. 
276;  Moore  v.  Dimond,  supra;  Manchester 
V.  Durfee,  6  R.  I.  549;  Cooper  v.  Cooper,  6 
R.  I.  261;  Thurston  v.  Schroeder,  6  R.  I. 
276;  Williams  v.  Angell,  7  R.  L  145;  Til- 
linghast V.  Coggeshall,  7  R.  I.  383;  Jillson 
v.  Wilcox,  7  R.  I.  515;  Brownell  v.  Brow- 
uell,  10  R.  I.  509;  Angell's  Petition,  13  R. 
T.  630;  Sprague  v.  Sprague,  13  R.  I.  701; 
Pierce  v.  Pierce,  14  R.  I.  514;  Taylor  v. 
Lindsay,  14  R.  I.  518;  Browning's  Petition, 
16  R.  I.  441,  3  L.R.A.  209,  16  Atl.  717; 
Andrews  v.  Lowthrop,  17  R.  I.  60,  20  Atl. 
97:  Bucklin  v.  Creighton,  18  R.  L  325,  27 
Atl.  221;  De  Wolf  v.  Middleton.  18  R.  I. 
810,  31  L.R.A.  146,  26  Atl.  44,  31  Atl. 
271 ;  Cowing  v.  Dodge,  19  R.  I.  605,  35  Atl. 
309;  Mudge  v.  Hammill,  21  R.  I.  283,  79 
Am.  St.  Rep.  802,  43  Atl.  544;  Re  Man- 
chester, 22  R.  I.  636,  49  Atl.  36;  McXeal  v. 
29  L.R.A.(N.S.) 


Sherwood,  24  R.  I.  314,  53  Atl.  43;  Evan* 
V.  Weatherhead,  24  R.  I.  502,  53  Atl.  866. 

South  Carolina. 

The  South  Carolina  act  of  1853,  12  Stat. 
298,  Gen.  Stat.  §  1862,  providing  thai 
"whenever  in  any  deed  ...  an  estate. 
either  in  real  or  personal  propert}',  shall  be 
limited  to  take  effect  on  the  death  of  any 
person  without  heirs  of  the  body  or  issu** 
or  issue  of  the  body,  or  other  equivalent 
words,  such  words  shall  not  be  construed 
to  mean  an  indefinite  failure  of  issue,  but 
a  failure  at  the  time  of  the  death  of  such 
person,"  was  held  by  a  divided  court  not  to 
abrogate  the  rule  in  Shelley's  Case.  Fields 
V.  Watson,  23  S.  C.  42. 

The  rule  is  still  recognized  in  that  S'tate. 
Carrigan  v.  Drake,  36  S.  C.  354,  15  S.  K 
339. 

For  cases  in  which  the  rule  is  discussed 
or  applied,  see  also  Dott  v.  Cunnin^ton.  I 
Bay,  453,  1  Am.  Dec.  624;  Dott  v.  Willson, 
1  Bay,  457;  Warnock  y.  Wightman.  1  Brtv. 
331; 'Myers  v.  Pickett,  1  Hill,  Eq.  35;  Ram 
say  V.  Joyce,  McMuU.  Eq.  236,  37  Am.  Dk. 
550;  Burleson  v.  Bowman,  1  Rich.  Eq.  Ill; 
Lemacks  v.  Glover,  1  Rich.  Eq.  141;  Whit- 
worth  v.  Stuckey,  1  Rich.  Eq.  404 ;  Porter  v. 
Doby,  2  Rich.  Eq.  49 ;  M'Lure  v.  Youn*:.  5 
Rich.  Eq.  559;  Buist  v.  Dawes,  4  Rich.  ¥.*\, 
423;  Corbett  v.  Laurens,  5  Rich.  Eq.  301: 
Danner  v.  Trescot,  6  Rich.  Eq.  356;  Fewell 
v.  Fewell,  6  Rich.  Eq.  138;  Moore  v.  Paul 
7  Rich.  Eq.  362;  Austin  v.  Payne,  8  Rich. 
Eq.  9;  Markley  v.  Singletarv,  11  Rich.  Eq. 
393:  Holbrook-  v.  Gaillard,  Rilev,  Eq.  17«h 
Williams  v.  Caston.  1  Strobh.  L.  13ih 
Myers  v.  Anderson,  1  Strobh.  ESq.  344.  47 
Am.  Dec.  537;  Buist  v.  Dawes,  4  Strobb. 
Eq.  37;  Swann  v.  Poag,  4  S.  C.  18;  Bannis 
ter  v.  Bull,  16  S.  C.  220;  McIntvTP  t. 
Mclntvre,  16  S.  C.  290;  McCown  v.  Kin?,  2:^ 
S.  C.  232;  Smith  v.  Smith,  24  S.  C.  304. 
Gourdin  v.  Deas,  27  S.  C.  479,  4  S.  E.  64; 
Boykin  v.  Ancrum.  28  S.  C.  486,  13  Am. 
St.  Rep.  698.  6  S.  E.  305:  Gadsden  t. 
Desportes,  39  S.  C.  131,  17  S.  E.  706:  Sh.iw 
V.  Robinson,  42  S.  C.  342,  20  S.  E.  16. i 
Simms  v.  Buist,  52  S.  C.  554,  30  S.  K. 
400;  Kennedy  v.  Colclough,  67  S.  C.  llv 
45  S,  E.  139:  Duckett  v.  Butler,  67  S.  C 
130,  45  S.  E.  137;  Davenport  v.  Eskew. 
69  S.  C.  292,  104  Am.  St.  Rep.  798,  4^  S 
E.  223;  Clark  v.  Neves.  76  S.  C.  484.  11 
L.R.A.(N.S.)  298,  67  S.  E.  614:  Arledge 
V.  Arledge  (S.  C.)  68  S.  E.  549. 

Tennessee. 

Tlie  rule  in  Shelley's  Case  was  recognize  1 
and  in  force  in  Tennessee,  until  it  wa< 
abolished  bv  statute.  Turner  v.  I  vie.  -i 
Heisk.  222;*  Duffy  v.  Jarvia,  84  Fed.  731; 
Polk  v.  Paris.  9'Yerg.  209,  30  Am.  Dec. 
400. 

The  rule  was  abrogated  in  Tennessee  br 
the  Legislative  Act  of  1851-52,  chap.  91.  § 
1,  Code  §  2008,  which  was  as  follows; 
"When  a  remainder  is  limited  to  the  heir* 
of  the  body  of  a  person  to  whom  a  lif** 
estate  in  the  same  premises  is  given,  tb^ 
persons    who,   on    the   termination   of  the 


NOTE  OX  THE  RULE  IN  SHELLEY'S  CASE. 


1169 


life  estate,  are  heirs  or  heirs  of  the  body  of 
such  tenant,  shall  take  as  purchasers  by 
virtue  of  the  remainder  so  limited  to  them." 
Williams  v.  Williams,  10  Heisk.  566;  Wil- 
liams V.  Williams,  11  Lea,  652;  Hurst  v. 
Wilson,  89  Tenn.  270,  14  S.  W.  778;  Big 
ley  V.  W^atson,  93  Tenn.  353,  38  L.R.A.  679, 
39  S.  W.  525;  Robinson  v.  Blankenship,  116 
Tenn.  394,  92  S.  W.  854;  Teague  v.  Sowder. 
121  Tenn.  132,  114  S.  W.  484. 

For  cases  in  which  the  rule  is  discussed 
or  applied,  see  also  Loving  v.  Hunter,  8 
Yerg.  4;  Haywood  v.  Moore,  2  Humph.  584; 
Hughes  ▼.  Cannon,  2  Humph.  589;  Evans 
V.  Wells,  7  Humph.  659;  Perry  v.  Calhoun. 
8  Humph.  551 ;  Kay  v.  Connor,  8  Humph. 
624,  49  Am.  Dec.  690;  Settle  v.  Settle,  10 
Humph.  474;  Stubbs  v.  Stubbs,  11  Humph. 
43;  Ware  v.  Sharp,  1  Swan,  489;  Ward  v. 
Saunders,  2  Swan,  174  s.  c.  on  subsequent 
appeal,  3  Sneed,  387;  Woodrum  v.  Kirkpat* 
rick,  2  Swan,  218;  Vaden  v.  Hance,  1  Head, 
300;  Cooper  v.  Coursey,  2  Coldw.  416;  Wil 
liams  V.  Sneed,  3  Coldw.  533;  Cloptou  v. 
Clopton,  2  Heisk.  31;  Collins  v.  Williams. 
98  Tenn.  525,  41  S.  W.  1056;  Lawrence  v. 
Singleton,  3  Shannon,  Cas.  169;  Aydlett  v. 
Swope  (Tenn.)  17  S.  W.  209. 

Texas. 

The  rule  in  Shelley's  Case  is  recognized 
as  the  law  in  Texas.  Rodgers  v.  Burchard. 
34  Tex.  452,  7  Am.  Rep.  283;  Calder  v. 
Davidson  (Tex.  Civ.  App.)  69  S.  W.  300: 
Seav  v.  Cockrell,  102  Tex.  280,  115  S.  W. 
1160,  followed  in  (Tex.  Civ.  App.)  116  S. 
W.  652. 

In  January,  1840,  the  common  law,  as 
far  as  consistent  with  the  Constitution  and 
laws  of  Texas,  was  adopted  as  the  rule  of 
decision,  and  hence  the  rule  in  Shelley's 
Case  must  be  regarded  as  the  rule  of  prop- 
erty and  of  public  policy,  to  be  applied  in 
the  construction  of  wills  in  Texas  as  much 
as  if  it  had  been  specifically  thus  adopted 
bv  legislative  intent.  Brown  v.  Bryant,  17 
Tex.  Civ.  App.  454.  44  S.  W.  399. 

In  Tendick  v.  Evetts,  38  Tex.  275,  the 
court  said  that  when  a  case  should  come 
before  the  court  which  invoked  the  applica- 
tion of  the  rule,  it  would  not  hesitate  to  be 
guide<l  by  authority,  but  that  it  might  well 
be  doubted  whether,  following  the  common 
law  of  England  as  a  rule  of  decision,  it 
was  even  now  bound  to  recognize  the  rule 
in  Shelley's  Case  as  applied  to  wills. 

For  cases  in  which  the  rule  is  discussed  or 
applied,  see  also  CVBrien  v.  Hilburn,  22  Tex. 
616;  Brooks  v.  Evetts,  33  Tex.  732;  Single- 
tarv  V.  Hill,  43  Tex.  588;  Simonton  v. 
White,  93  Tex.  60,  77  Am.  St.  Rep.  824,  53 
S.  \V.  339,  reversing  on  another  point  (Tex. 
riv.  App.)  49  S.  W.  269;  Johnson  v.  Mor- 
ton, 28  Tex.  Civ.  App.  296,  67  S.  W.  790: 
Kesterson  v.  Bailev,  35  Tex.  Civ.  App.  235, 
SO  8.  W.  97;  Lacy  v.  Floyd  (Tex.  Civ. 
App.)  84  S.  W.  867;  Berry  v.  Spivey,  44 
Tex.  Civ.  App.  18,  97  S.  W.  511;  Scott  v. 
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Brin,  48  Tex.  Civ.  App.  500,  107  8.  W. 
565;  Hopkins  ▼.  Hopkins  (Tex.  Civ.  App.) 
114  S.W.  673. 

Vermont. 

The  rule  in  Shelley's  Case  is  regarded  as 
of  no  special  force  in  Vermont,  except  as 
to  one  of  construction  and  intention.  Smith 
V.  Hastings,  29  Vt.  240. 

For  case  in  which  rule  was  held  not  to 
apply,  see  also  Blake  v.  Stone,  27  Vt  475. 

Virginia. 

The  Virginia  statute  of  1850  provides: 
"Where  any  estate,  real  or  personal,  is 
given  by  deed  or  will  to  any  person  for  his 
life,  and  after  his  death  to  his  heirs  or  to 
the  heirs  of  his  body,  the  conveyance  shall 
be  construed  to  vest  an  estate  for  life  only 
in  such  person,  and  a  remainder  in  fee  sim- 
ple in  his  heirs  or  the  heirs  of  his  body." 
Code,  1873,  chap.  112,  §  11;  Hood  v.  Haden, 
82  Va.  588. 

Where  the  remainder  was  to  such  person 
or  persons  as  should,  at  the  death  of  the  life 
tenant,  answer  the  description  of  his  heir 
or  heirs  at  law,  the  fact  that  a  statute 
(act  of  1785)  dispensing  with  the  word 
"heirs"  in  the  grant  of  an  estate  in  fee 
simple  converts  such  a  remainder  into  a 
fee  was  held  not  to  extend  the  rule  in  Shel- 
ley's Case  to  enlarge  the  estate  of  the  life 
tenant  to  the  fee.  Taylor  v.  Cleary,  29 
Gratt.  448. 

The  rule  in  Shelley's  Case  is  now  abol- 
ished in  Virginia.  Walker  v.  I^wis,  90  Va. 
578,  19  S.  E.  258. 

For  cases  in  which  the  rule  is  discussed 
or  applied,  see  Bradley  v.  Mosby,  3  Call 
(Va.)  60;  Pryor  v.  Duncan,  6  Gratt.  27; 
Callis  V.  Kemp,  11  Gratt.  78;  Moore  v. 
Brooks,  12  Gratt.  135;  Moon  v.  Stone,  19 
Gratt.  130;  Hall  v.  Smith,  25  Gratt.  70; 
Taylor  v.  Cleary,  29  Gratt.  448;  Smith  v. 
Chapman,  1  Hen.  &  M.  240;  Seekright  ex 
dem.  Bramble  v.  Billups,  4  Leigh,  90;  War- 
ner V.  Mason,  6  Munf.  242;  Self  v.  Tune, 
6  Munf.  470;  Foxwell  v.  Craddock,  1  Patton 
&  H.  (Va.)  250;  Ball  v.  Payne,  6  Rand. 
(Va.)  73;  Roy  v.  Garnett,  2  Wash.  (Va.) 
9 ;  Stokes  V.  Van  Wyck,  83  Va.  724,  3  S.  E. 
387 ;  Johnson  v.  Smith,  108  Va.  726,  62  S. 
E.  958. 

West  Virginia. 

The  rule  is  abolished  in  West  Virginia. 
Irvin  V.  Stover  (W.  Va.)  67  S.  E.  1119. 

A  statute  designed  to  abolish  the  rule  in 
Shelley's  Case  was  inserted  in  the  Code  of 
Virginia  of  1849,  the  statute  providing: 
"When  an  estate,  real  or  personal,  is  given 
by  deed  or  will  to  any  person  for  his  life, 
and  after  his  death  to  his  heirs  or  to  the 
heirs  of  his  body,  the  conveyance  should 
be  construed  to  vest  an  estate  for  life  only 
in  such  person,  and  a  remainder  in  fee  sim- 
ple in  his  heirs  or  the  heirs  of  his  body." 
Va.  Code,  1849,  chap.  116,  §  11,  p.  601. 
Code,  1860,  pp.  559,  660,  W.  Va,  Code,  chap. 
71,  §  11,  p.  461.  This  statute,  if  it  does  not 
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entirely  abolish  the  rule,  leaves  but  very 
few  cases  which  can  come  within  its  oper- 
ation.    Chipps  V.  Hall,  23  W.  Va.  604. 

For  discussion  of  rule,  see  also  Milhollen 
V.  Rice,  13  W.  Va.  667. 

Wisconsin. 

The  rule  in  Shelley's  Case  is  not  in  force 
in  Wisconsin.  The  opposite  doctrine  pre- 
vails there,  and  is  contained  in  Revised 
Statutes,  §  2052,  which  provides  that  the 
heirs  shall  take  as  purchasers  by  any  cases 
wherein,  under  the  rule  in  Shelley's  Case, 
they  would  take  by  descent.  Jones  v. 
.Jones,  66  Wis.  310,  67  Am.  Rep.  266,  28 
N.  W.  177. 

H.  C.  S. 


OKLAHOMA  SUPREME  COURT. 

CHARLES  W.  BOARD,  Plflf.  in  Err., 

▼. 
RALPH  A.  DILL. 

•(—  Okla.  — ,   110  Pac.   1107.) 

Appeal  —  record  —  separate  parts. 

1.  Where  a  record  constituting  a  pur- 
ported case-made  is  filed  in  this  court  in 
two  parts,  marked  respectively,  "Part  1" 
and  "Part  2,"  each  bearing  the  title  of  the 
case,  filed  on  the  same  day,  under  the  same 
number,  by  the  clerk  of  this  court,  and 
part  1,  to  which  is  attached  the  petition 
in  error,   and  the  certificate   of  the  trial 

Headnotes  by  Dunn,  Ch.  J. 

Note.  —  Elect iona:  a8sistance  in  pre- 
paring  ballots,  rendered  hy  unau- 
thorized person,  as  affecting  their 
validity. 

By  "unauthorized  person"  in  this  note 
18  intended  a  person  not  officially  author- 
ized to  render  assistance.  The  note  does 
not  cover  cases  passing  on  the  question 
whether  those  duly  authorized  to  render 
assistance  have  complied  with  the  stat- 
utes in  rendering  the  assistance. 

Most  of  the  cases  passing  on  the  ques- 
tion considered  in  this  note  are  dealt  with 
exhaustively  in  Board  v.  Dill.  The  courts 
seem  agreed  that  where  assistance  in  pre- 
parinar  a  bollot  is  rendered  by  one  not  of- 
ficially authorized  to  act  in  any  case,  the 
vote  cast  is  invalid.  See  cases  set  out  by 
the  court  in  Board  v.  Dill. 

In  Patterson  v.  Hanley,  136  Cal.  265,  68 
Pac.  821,  where  illiterate  and  disabled  elect- 
ors were  assisted  without  regard  to  the 
conditions  regulating  assistance  in  such 
cases,  and  no  one  was  appointed  to  render 
assistance  according  to  the  statute,  the 
votes  were  held  to  be  clearly  illegal. 

And  in  Atty.  Gen.  ex  rel.  Harwood  v. 
Stillson,  108  Mich.  419,  66  N.  W.  388, 
where,  in  a  certain  township,  a  Hollander 
was  sworn  to  act  as  interpreter,  and,  nl- 
thouffh  no  one  at  the  election  requested  the 
assistance  of  an  interpreter,  he  was  allowed 
29  L.R.A.(N.S.) 


Apr., 
judge,  signing  and  settling  the  same,  con- 
tains unmistakable  reference  to  part  2, 
the  same  will  be  considered  as  one  record. 
Same  —  findings  of  fact  ^  rcTiew. 

2.  In  a  case  tried  to  the  eourt,  where,  on 
request,  findings  of  fact  are  made,  and  it 
is  contended  in  this  court  that  there  is  no 
evidence  to  sustain  certain  material  find- 
ings, but  that  all  of  the  evidence  negatived 
the  same,  this  court  will,  on  proper  assign- 
ments, examine  the  record  for  the  purpose 
of  ascertaining  that  fact,  and  where  such 
contention  is  sustained  by  the  record,  such 
finding  will  be  set  aside. 

Statute  —  construction  —  election  —  se- 
cret ballot. 

3.  The  primary  purpose  and  object  of  tbe 
Australian  ballot  election  law  is  to  secure 
the  independence  of  the  elector  by  requir- 
ing of  him  the  exercise  of  his  right  of 
franchise  in  absolute  secrecy,  and  statutfs, 
mandatory  in  their  character,  designed  to 
accomplish  this  end,  are  mandatory  on  both 
the  officials  and  the  electors. 

Same  —  noncompliance  ^  effect. 

4.  Section  44,  chap.  33,  f  2949,  Wilson'* 
Rev.  &  Anno.  Stat.  (Okla.)  1903,  provii^- 
ing  that  "any  elector  who  declared  that, 
by  reason  of  physical  disability  or  inabihiy 
to  read  the  English  language,  he  Is  unable 
to  mark  his  ballot,  may  declare  his  choi«.'e 
of  candidates  to  the  poll  clerks,  who,  in 
the  presence  of  the  elector,  and  in  the  pret- 
ence of  each  other,  shall  prepare  the  ht\- 
lots,"  is  mandatory  as  to  such  clerks,  tbc 
electors,  and  all  others,  and  ballots  vf 
electors   prepared    with    the    assistance  of 

to  remain  within  the  railing,  and  to  talk 
with  Hollanders  after  they  had  received 
their  ballots,  and  before  they  marked  them, 
the  vote  of  the  township  was  held  invalid. 

So,  in  Banks  v.  Sergent,  104  Ky.  843,  4S 
S.  W.  149,  where  the  idea  of  the  secret 
ballot  was  disregarded  in  a  precinct  bj 
marking  ballots  in  the  presence  of  tht)« 
not  entitled  to  enter  the  booth,  and  bv  al- 
lowing communication  with  those  outside, 
it  was  held  that  the  entire  vote  should  be 
disregarded. 

It  was  held  in  Sproule  ▼.  Frederidcs,  & 
Miss.  898,  n  So.  472,  that  a  person  eoo- 
testing  an  election  on  the  ground  of  fraod 
might  show  that  a  large  number  of  illiter- 
ate persons  did  not  mark  their  ballots  u 
provided  by  law,  that  the  officer  who  dis- 
tributed the  ballots  at  the  polls  had  markv^  j 
them  for  such  persons,  and  that  they  did  j 
not  know  for  whom  they  were  voting,  and 
also  that  the  inspector  receiving  the  bal- 
lots knew  that  such  assistance  bad  been 
given. 

A  qualification  to  the  general  holdine  is 
established  in  Moore  v.  Sharp,  set  out  ii 
Board  v.  Dill,  to  the  effect  that  if  a  blind 
man,  without  fault  on  his  part,  allows  hi« 
ballot  to  be  marked  by  an  unauthoriied 
person,  believing  him  to  be  the  officer  hold- 
ing the  election,  his  ballot  will  not  therebT 
be  rendered  void.  J.  T.  W. 
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nn?  other  person  are  invalid  and  fall  within 
tlic  provisions  of  §  5,  chap.  17,  Seas.  Laws 
lOkla.)  1905,  which  provides  for  the  ex- 
clusion of  any  exposed  ballot  except  when 
made  out  by  the  poll  clerks,  as  provided 
above. 

Election— exposure    of    ballot  —  effect. 

5.  Where  electors  voluntarily  permit 
other  persons  than  the  authorized  or  acting 
poll  clerks  to  assist  them  in  the  prepara- 
tion of  their  ballots,  the  said  ballots  will 
be  held  to  be  intentionally  exposed,  and 
will  be  rejected. 

(April  19,  1910.) 

I^RROR  to  the  District  Court  for  Okfus- 
J  kee  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  de- 
termine who  was  elected  to  the  office  of 
register  of  deeds  for  Okfuskee  County  at  a 
certain  election.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Crump,  Rogers,  &  Harris, 
Bailey  &  Wyand,  and  J.  B.  Patterson, 
for  plaintiff  in  error: 

The  provision  relating  to  the  preparation 
of  ballots  by  the  poll  clerks  is  mandatory, 
and  any  vote  cast  contrary  to  its  require- 
ments is  void  and  cannot  be  counted. 

Rhodes  v.  Driver,  69  Ark.  501,  64  S.  W. 
273;  Kirkpatrick  v.  Deegans,  53  W.  Va. 
275,  44  S.  E.  465;  Mauck  v.  Brown,  59  Neb. 
382,  81  N.  W.  313;  Atty.  Gen.  ex  rel. 
Reynolds  v.  May,  99  Mich.  538,  25  L.R.A. 
325,  58  N.  W.  483;  People  ex  rel.  Nichols  v. 
County  Canvassers,  129  N.  Y.  395,  14  L.R.A. 
624,  29  N.  E.  327;  People  ex  rel.  Has- 
brouck  V.  Dutchess  County,  135  N.  Y.  522, 
32  N.  E.  242 ;  State  ex  rel.  Phelan  v.  Walsh, 
62  Conn.  260,  17  L.R.A.  364,  25  Atl.  1; 
Baxter  v.  Ellis,  111  N.  C.  124,  17  L.R,A. 
382,  15  S.  E.  938;  Spurgin  v.  Thompson,  37 
Xeb.  '39,  55  N.  W.  297 ;  Bechtel  ▼.  Albin, 
134  Ind.  193,  33  N.  E.  967;  Re  Ballot 
Marks,  18  R.  L  822,  27  Atl.  608. 

Messrs.  John  H.  Bnrford,  Frank  B. 
Bnrford,  and  Jolin  G.  Potter,  for  de- 
fendant in  error: 

Statutes  concerning  the  conduct  of  elec- 
tions are  directory  unless  a  noncompliance 
is  expressly  declared  to  be  fatal,  and  a 
failure  to  comply  with  such  provisions  will 
not  invalidate  the  poll  unless  there  has 
^en  fraud  as  a  result  of  such  irregularity. 

Willeford  ▼.  State,  43  Ark.  62;  Andrews 
V.  Saucier,  13  La.  Ann.  301;  Webre  v. 
Wilton,  29  La.  Ann.  610;  State  ex  rel. 
Norton  v.  Van  Camp,  36  Neb.  9,  54  N.  W. 
113;  State  ex  rel.  Waggoner  v.  Russell,  34 
•Veb.  116,  15  L.R.A.  740,  33  Am.  St.  Rep. 
^'25,  51  N.  W.  465 ;  Barnes  v.  Pike  County, 
51  Miss.  305;  Wheelock's  Election,  82  Pa. 
297;  Ledbettcr  v.  Hall,  62  Mo.  422;  Lank- 
ford  T.  Gebhart,  130  Mo.  621,  51  Am.  St. 
i>L.R.A.(N.S.) 


Rep.  585,  32  S.  W.  1127;  Marion  v.  Terri- 
tory, 1  Okla.  210,  32  Pac.  116;  Lee  v. 
State,  49  Ala.  43;  Varney  v.  Justice,  86 
Ky.  596,  6  S.  W.  457. 

The  tendency  of  courts  is  liberally  to 
construe  election  laws,  to  the  end  that  the 
will  ot  the  electors  may  not  be  defeated  by 
irregularities  for  which  they  are  not  re- 
sponsible. 

Marion  v.  Territory,  supra;  Epley  ▼. 
Moore,  11  Okla.  335,  66  Pac.  337 ;  State  ex 
rel.  Manhattan  Constr.  Co.  v.  Barnes,  22 
Okla,  191,  97  Pac.  997;  Stearns  v.  State,  23 
OKla  462,  100  Pac.  909;  Grove  v.  Haskell 
(Okla.)  104  Pac.  56;  State  ex  rei.  Edwaras 
v.  Miller,  21  Okla.  448,  96  Pac.  747; 
McClelland  v.  Erwin,  16  Okla.  612,  86  Pac. 
283;  Potts  V.  Folsom  (Okla.)  28  L.R.A. 
(N.S.)  460,  104  Pac.  353;  Jones  v.  State, 
153  Ind.  440,  55  N.  E.  229;  Hall  v.  Schoe- 
necke,  128  Mo.  661,  31  S.  W.  97;  Atkinson 
V.  Lorbeer,  111  Cal.  419,  44  Pac.  162. 

Elections  should  never  be  held  void  unless 
clearly  illegal.  It  is  the  duty  of  the  court 
to  give  effect  to  them,  if  possible. 

State  ex  rel.  Love  v.  Hudson  County,  35 
N.  J.  L.  277. 

A  ballot  marked  by  an  unauthorized  judge 
or  officer  should  not  be  rejected. 

State  ex  rel.  Braley  v.  Gay,  59  Minn.  6, 
50  Am.  St  Rep.  389,  60  N.  W.  676;  Hans- 
corn  V.  State,  10  Tex.  Civ.  App.  638,  31  S. 
W.  547;  Moore  v.  Sharp,  98  Tenn.  491,  41 
S.  W.  587 ;  Re  Walker,  3  Luzerne  Leg.  Reg. 
130;  Hope  v.  Flentge,  140  Mo.  390,  47 
LR.A.  806,  41  S.  W.  1002;  Carwile  ▼. 
Jones,  38  Mont.  590,  101  Pac.  153;  Pettit  v. 
Yewell,  113  Ky.  777,  68  S.  W.  1076;  Pickett 
V.  Russell,  42  Fla.  116,  28  So.  764;  Major 
V.  Barker,  99  Ky.  305,  36  S.  W.  643;  Roper 
V.  Scurlock,  29  Tex.  Civ.  App.  464,  69  S. 
W.  456. 

A  vote  deposited  will  be  presumed  to  be 
legal  until  the  contrary  is  proved. 

Clark  V.  Robinson,  88  HI.  498;  Blake  v. 
Hogan,  57  Minn.  45,  58  N.  W.  867;  Gumm 
V.  Hubbard,  97  Mo.  311,  ^0  Am.  St.  Rep. 
312,  11  S.  W.  61 ;  P.eople  v.  Cook,  8  N.  Y. 
67,  59  Am.  Dec.  451;  People  ex  rel.  Boyer 
V.  Teague,  106  N.  0.  676,  19  Am.  St.  Rep. 
547,  11  S.  E.  665. 

Dunn,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  presents  error  from  the  district 
couxt  of  Okfuskee  county,  wherein  Ralph  A. 
Dill  was  plaintiff,  and  Charles  W.  Board 
was  defendant.  The  object  of  the  action 
was  to  determine  who  was  elected  register 
of  deeds  of  that  county  in  the  election  held 
September  17,  1907.  The  controversy  has 
been  by  the  parties  narrowed  down  to  the 
vote  of  Van  Zandt  precinct,    one    of    the 
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voting  places  in  that  county.  In  this 
precinct,  according  to  the  returns  made  by 
the  election  board,  the  plaintiff,  Dill,  re- 
ceived 403  votes,  and  the  defendant.  Board, 
14.  This  precinct  was  not  canvassed  by  the 
board  of  county  commissioners,  and,  as  a 
consequence,  the  vote  acknowledged  and  de- 
clared as  between  these  parties  in  the 
county  was  Dill,  760;  Board,  1,137.  If  Van 
Zandt  precinct  shall  be  received  and 
counted,  it  will  give  Dill  1,163,  and  will 
give  Board  1,151,  making  a  difference  of  12 
votes  in  favor  of  Dill.  The  trial  court  held 
that  the  canvassing  board  was  in  error  in 
rejecting  the  returns  from  this  precinct,  and 
that  the  same  should  be  canvassed,  and  it 
is  to  reverse  this  holding  that  the  cause  has 
been  brought  to  this  court. 

Two  grounds  are  relied  on  by  counsel  for 
plaintiff  in  error  for  a  reversal.  The  first 
is  that  the  board  organized  to  hold  the 
election  in  this  precinct  was  neither  a  de 
jure  nor  a  de  facto  board,  and  that  those 
who  occupied  the  places  of  election  officers 
were  usurpers  without  color  of  office  or  au- 
thority. An  examination  of  the  findings  of 
the  court  and  the  record  in  our  judgment  do 
not  sustain  this  claim;  but,  from  the  view 
we  take  of  the  entire  case,  we  do  not  deem 
it  essential  to  pass  on  it,  and  we  will,  for 
the  purpose  of  this  decision,  assume  the 
board  to  have  been  legal.  The  second 
ground  for  reversal  is  raised  by  the  finding 
by  the  court  as  follows:  "The  court  further 
finds  that  judges  and  clerks  indiscriminate- 
ly directed  voters  in  the  preparation  of 
their  ballots,  and  that  a  majority  of  the 
vot««  cost  were  prepared  under  the  direction 
of  the  judges  and  clerks;  one  judge  or  one 
clerk  assisting  the  electors.  The  court 
further  finds  that  in  such  Van  Zandt  pre- 
cinct the  plaintiff  received  403  legal  votes, 
and  the  defendant  received  14  legal  votes, 
and'  that  in  the  county  of  Okfuskee  and 
state  of  Oklahoma  plaintiff  received  in  said 
election  1,163  votes,  and  defendant  re- 
ceived 1,161  votes,  and  judgment  will  be 
rendered  for  the  plaintiff."  It  is  couiisers 
contention  that  no  one  except  the  clerks  of 
the  election  board  can  legally  assist  any 
voter  to  prepare  his  vallot,  and  that  the 
ballot  of  any  elector  which  is  prepared  with 
the  assistance  of  the  judges  or  anyone  else 
than  the  clerks  is  void  and  should  be  ex- 
cluded from  the  count,  as  the  elector,  by 
permitting  a  judge  to  thus  assist  him  in 
the  preparation  of  his  ballot,  instead  of  a 
clerk,  intentionally  exposes  the  same. 

It  will  be  noted  that  the  finding  of  the 
court  upon  the  question  of  the  number  of 
voters  assisted  by  the  judges  or  by  the 
clerks  contains  no  statement  as  to  the  num- 
ber prepared  by  each.  Preliminary  to  the 
consideration  of  the  question  upon  it3 
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merits,  however,  two  propositions  are  raised 
and  insisted  upon  by  counsel  for  defendant 
in  error  which  require  notice.  The  first  ii 
that  the  evidence  taken  and  considered  by 

• 

the  trial  court  on  the  hearing  of  the  caie 
has  not  been  properly  brought  to  this  court 
and  is  not  before  us.  It  appears  that  the 
instant  case  was  one  of  several  election  con- 
test cases  which  were  tried  in  that  coustv 
under  the  same  issues  and  facts  as  are  here 
involved.  One  of  these.  Ball  v.  McCuUej, 
had  been  tried,  and  the  evidence  preserved, 
and  at  the  inception  of  this  case,  counsel  for 
both  parties  entered  into  the  following 
several  stipulations: 

"It  is  hereby  stipulated  by  and  between 
the  parties  to  the  above-entitled  action  that 
the  parties  to  this  action  are  each  duly 
qualified  to  hold  the  office  of  register  of 
deeds  of  said  county,  and  that  the  evidence 
as  shown  by  the  stenographer's  transcript 
in  the  case  of  H.  M.  Ball  v.  Wm.  X.  Mc- 
Culley,  case  No.  5,  pending  in  said  court, 
shall  be  accepted  and  considered  as  the  evi- 
dence in  this  case,  and  it  is  agreed  that  the 
parties  hereto  received  the  following  vote  in 
said  county,  exclusive  of  Van  Zandt  pi^ 
cinct,  to  wit:  Dill,  760;  Board,  1,137 
votes.  And  that  the  vote  for  said  parties 
in  said  Van  Zandt  precinct,  as  shown  br 
the  certified  returns  from  said  precinct,  is 
as  follows:  For  contestant  406  votes,  an<l 
for  contestee  10  votes.  And  the  right  to 
have  said  votes  counted  from  Van  Zandt 
precinct  shall  be  determined  from  the  evi- 
dence taken  in  the  said  case  of  H.  M.  Bail 
v.  Wm.  N.  McCulley."  [Signed]  Atlomcjs 
for  respective  parties. 

"It  is  hereby  stipulated  and  agreed  bj 
and  between  the  parties  hereto  that  the  evi- 
dence taken  in  the  case  of  H.  M.  Ball  v. 
Wm.  N.  McCulley  may  be  used  in  the  abo^e- 
en titled  case,  as  to  the  evidence  in  saiJ 
case;  but  each  party  reserves  the  right  to 
introduce  such  other  testimony  as  he  niv 
desire  in  addition  to  the  testimony  herein 
agreed  upon."  [Signed]  Attorneys  for  re- 
spective parties. 

Under  the  foregoing  stipulations,  the 
trial  of  the  cause  was  had  upon  the  evi- 
dence as  shown  by  the  stenographer's  trait- 
script  in  the  case  of  Ball  v.  McCulley,  whi.  i 
constitutes  a  typewritten  record  of  evidence 
of  nearly  500  pages.  On  the  occasion  of 
the  filing  of  the  petition  in  error  and  ca?e- 
made  in  this  court,  all  of  the  record  msie 
in  the  instant  case  was  compiled  under  on«> 
binding,  while  the  record  in  the  case  of  Bai. 
V.  McCulley  was  compiled  under  anotier 
binding,  the  first  of  which  is  marktc 
"Part  1,"  and  the  second  of  which  is  marli'C 
"Part  2,"  and  both  entitled  in  this  case,  tnd 
identified  by  the  same  number  in  this  ctnirt. 
and  filed  together  on  the  same  day.    The 


1910. 


BOARD  V.  DILL. 


1173 


index  to  part  1  refers  to  the  transcript  of 
the  testimony  in  part  2,  giving  the  number 
of  pages  therein.  The  trial  judge  has  at- 
tached to  pari  1  the  usual  certifieate,  and 
there  is  nothing  to  show  that  there  was  not 
at  that  time  before  him  both  part  1  and 
part  2  of  the  case-made,  and  in  view  of 
tnis  evidence  and  the  absence  of  any  af- 
firmative showing  that  the  same  is  not  a 
part  of  the  case-made,  and  so  duly  con- 
sidered by  the  parties  and  the  judges  who 
signed  and  settled  it,  we  will  not  assume 
that  it  is  not  a  part  of  the  record  as  the 
case  appears  in  this  court.  Moreover,  this 
court  held,  in  the  case  of  England  Bros. 
V.  Young  (Okla.)  106  Pac.  664:  "When  a 
case-made  or  record  is  filed  in  the  supreme 
court,  if  any  evidence  heard  on  the  trial  of 
such  case  is  omitted  therefrom,  such  court 
may,  on  its  own  motion,  order,  within  a 
reasonable  time,  to  be  fixed  by  said  court, 
that  such  omitted  parts,  under  the  direction 
of  the  trial  judge,  may  be  incorporated  in 
the  case-made  with  the  same  effect  as  if 
it  had  been  incorporated  at  the  beginning. 
See  §  1,  art.  4,  chap.  28,  p.  322,  Sess. 
Laws  (Okla.  Terr.)  1906.  No  appeal  may 
be  dismissed  by  reason  of  such  omission 
until  an  opportunity  for  such  correction  has 
been  allowed." 

Ab  there  is  no  claim  made  that  the  evi- 
dence referred  to  was  not  that  on  which 
the  ease  was  tried  and  determined,  and  as 
we  entertain  no  doubt  on  the  subject,  to 
sustain  the  contention  of  counsel  would  not 
result  in  a  dismissal  or  affirmance  of  the 
case,  but  only  in  the  delay  incidental  to  a 
correction  of  the  record.  We  therefore  hold 
the  record  sufficient  in  this  respect. 

The  second  proposition  is  involved  in  the 
insistence  of  counsel  for  plaintiff  in  error 
that  there  is  no  evidence  in  the  record  sus- 
taining the  finding  of  the  court  that  the 
clerks  of  the  election  bo'ard  at  any  time  as- 
sisted any  of  the  electors  in  the  preparation 
of  their  ballots,  and  that  the  inspector,  the 
judges,  and  one  outside  party,  who  tempora- 
rily served  in  the  place  of  one  of  the  judges 
in  his  absence,  assisted  all  of  the  voters  who 
received  help,  and  that  this  is  the  undisput- 
ed evidence  of  the  record.  A  request  was 
made  that  the  court  make  special  findings 
of  fact.  There  was  the  exception  taken  to 
the  findings  made  by  the  court  in  the  way 
of  a  motion  to  make  them  more  definite  and 
certain  or  to  make  other  or  different  find- 
ings, and  it  is  the  insistence  of  counsel  for 
defendant  in  error  that  plaintiff  in  error  is 
concluded  by  the  findings  made,  and  that 
error  cannot  be  predicated  upon  failure  to 
find  facts  unless  a  request  for  a  special 
finding  on  each  point  is  made  in  time,  and 
that  in  this  case,  there  being  no  request  by 
plaintiff  in  error  for  additional  or  other 
29  L.K.A.(X.S.) 


findings  by  the  trial  court,  he  is  concluded 
by  the  findings  made  unless  they  are  with- 
out any  evidence  to  support  them.  If  the 
voters  were  assisted,  as  is  found  by  the 
court,  by  both  the  judges  and  the  clerks, 
and  assistance  by  others  than  the  clerks  is 
fatal  to  the  ballots  so  prepared,  and  there 
is  no  showing  as  to  how  many  voters  each 
assisted,  there  might  be  grounds  for  con- 
tending that  this  court  would  presume,  in 
order  to  sustain  the  judgment  of  the  trial 
court,  that  a  sufficient  number  were  assist- 
ed by  the  clerks,  so  that  the  judgment  could 
not  be  reversed  on  the  facts.  The  evidence 
shows  that  the  names  of  the  members  of  the 
election  board  were  Bradley,  inspector, 
Kennedy  and  Myers,  judges.  Hill  and 
Morgan,  clerks.  It  also  shows  that  one 
Boucher,  without  being  sworn,  took  the 
place  of  Myers,  one  of  the  judges,  at  about 
3  o'clock  in  the  afternoon  of  election  day, 
and  continued  to  act  until  the  closing  of 
the  polls.  The  testimony  on  the  question 
as  to  which  of  the  officials  actually  entered 
the  booths  and  assisted  the  electors  in  the 
preparation  of  their  ballots  is  shown  to  be 
substantially  as  follows: 

Boucher,  who  took  the  place  of  Myers, 
judge,  testified  as  follows: 

Q.  Did  you  act  inside  the  room  as  one  of 
the  officers  for  a  while  T 

A.  Yes,  sir. 

Q.  What  time  did  you  begin  t 

A.  Three  o'clock. 

Q.  Who  was  you  working  fort 

A.  Charley  Myers. 

Q.  Were  you  sworn? 

A.  No,  sir. 

Q.  Didn't  take  any  oath  of  office? 

A.  No,  sir. 

Q.  What  did  you  do  in  the  room? 

A.  I  furnished  the  men  with  ballots  as 
they  came  in  to  vote,  and  helped  them  to 
make  out  the  tickets. 

Q.  How  long  did  you  usually  remain  in 
the  booth? 

A.  Two   minutes,    I   guess. 

Q.  Did  you  remain  in  there  until  after 
the  voter  had  stamped  his  ballot? 

A.  Yes,  sir. 

Q.  Did  you  see  any  of  the  ballots  stamped 
by  the  voter  whom  you  went  into  the  booth 
with? 

A.  A  number  of  them. 

Q.  A  number  of  them? 

A.  Yes,  sir. 

Q.  About  how  many  did  you  see  stamped? 

A.  Forty  or  fifty,  I  think.     .     .     . 

Q.  You  state  that  you  saw  probably  forty 
or  fifty  tickets  that  were  voted.  Was  your 
observation  such  as  to  enable  you  to  state 
what  particular  persons  were  voted  for 
after    they    stamped    their    tickets?     You 
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stated  in  answer  to  one  of  Mr.  Rogers' 
questions  that  you  were  able  to  see  wlio 
some  of  them  had  voted  for;  is  that  a  fact? 

A.  Yes,  sir;  I  could  tell  whether  it  was 
a  Republican  or  Democratic  ticket. 

Q.  After  you  instructed  them  how  to 
place  the  stamp  on  it,  and  after  they  had 
stamped  it,  then  did  you  inspect  them  close 
enough  to  observe  where  the  stamp  mark 
was? 

A.  Yes,  sir. 

Q.  About  how  many  of  those  did  you  ob- 
serve close  enough  to  tell  how  they  had 
voted  T 

A.  Cannot  say. 

Q.  As  many  as  a  half  a  dozen? 

A.  Yes,  sir. 

Q.  Do  you  say  there  was  more  than  half 
a  dozen  that  you  saw  after  the  stamp  mark 
was  placed  on  them? 

A.  Yes,  sir;  practically  all  that  I  went 
to  the  booths  witn. 

Q.  About  how  many  did  you  go  in  the 
booths  with  ? 

A.  Forty  or  fifty. 

Q.  You  say  practically  all  that  voted? 

A.  Yes,  sir. 

Myers,  judge,  whose  place  the  foregoing 
witness  took,  testified  as  follows: 

Q.  Did  you  assist  any  of  the  voters  that 
day? 

A.  Yes,  sir. 

Q.  State  what  you  did  in  the  way  of  help- 
ing the  voters  or  assisting  them. 

A.  I  didn't  do  anything,  only  showed  him 
where  to  stamp  the  ballot. 

Q.  You  went  in  the  booths  with  them? 

A.  Yes,  sir. 

Q.  About  what  portion  of  the  voters  that 
voted  did  you  go  in  the  booths  with? 

A.  About  one  thil-d  of  them,  I  suppose. 

Q.  Who  else  assisted  the  voters  in  voting 
except  yourself? 

A.  Both  the  other  colored  men  who  was  in 
there. 

Q.  What  are  their  names? 

A.  Bradley,  and  I  don't  know  the  other's 
name. 

Q.  About  what  portion  of  the  voters  that 
came  there  that  day  were  assisted  by  the 
two  negroes? 

A.  More  than  one  half,  I  think. 

Q.  How  long  did  you  remain  in  the  booth 
when  you  would  go  in  to  assist  them? 

A.  Sometimes  I  would  stay  in  there  until 
they  came  out,  and  sometimes  I  would  not. 

Q.  Of  the  number  you  went  in  with,  wliat 
part  of  them  did  you  see  put  the  stamp  on 
their  tickets  ? 

A.  I  cannot  tell  the  number;  nearly  every 
one  that  I  was  with,  I  would  say  nearly  all 
of  them. 
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Hill,  one  of  the  clerks,  testified  as  fol- 
lows: 

Q.  Who  instructed  the  voters  during  tbe 
day? 

A.  Kennedy  and  Bradley. 

Q.  Kennedy  and  Bradley? 

A.  Yes,   sir. 

Q.  What  offices  did  they  hold? 

A.  Judges  and   inspector. 

Q.  They  done  the  instructing? 

A.  Yes,  sir. 

Q.  How  many  of  the  voters  did  they  as- 
sist in  making  out  their  ballots? 

A.  About  a  third  of  them,  I  think. 

Q.  Where  did  they  go  to  assist  them? 

A.  In  the  booths. 

Q.  How  (long)  did  they  remain  in  the 
booths  with  them? 

A.  I  cannot  say. 

Q.  Did  they  stay  in  there  until  the  voter 
had  voted? 

A.  Yes,  sir. 

Q.  And  then  the  judge  and  the  voter 
would  come  out  together,  and  the  voter 
would  go  out  the  door,  and  the  judge  would 
place  his  ballot  in  the  ballot  box? 

A.  Yes,  sir. 

Counsel  for  plaintiff  in  error  call  oar  at- 
tention to  the  foregoing  evidence,  and  rely 
upon  it  as  being  the  only  evidence  intro- 
duced on  the  subject.  Counsel  for  the  de- 
fendant in  error  in  no  way  controvert  the 
same,  and  a  careful  examination  of  tbe 
record  does  not  disclose  that  there  is  any 
testimony  to  sustain  the  findings  by  tbe 
court  that  either  of  the  clerks  at  anv  time 
during  the  day  assisted  any  of  the  electors 
in  the  preparation  of  their  ballots.  Boucbor 
testified  that  he  assisted  about  forty  or  fifty 
of  the  electors  and  saw  them  stamp  their 
ballots.  Myers  testified  that  he  went  into 
the  booths  and  assisted  in  the  preparation 
of  the  ballots  of  about  one  third  of  tbe 
voters  who  voted  there  that  day.  Hill  testi- 
fied that  Kennedy  and  Bradley,  the  other 
judge  and  the  inspector,  assisted  about  one 
third  of  the  voters  in  the  preparation  d 
their  ballots,  and  the  court  finds  from  the 
evidence  that  a  majority  of  the  votes  cist 
were  with  assistance. 

The  statutes  which  the  questions  raise'i 
by  the  foregoing  facts  involve,  and  which 
will  be  necessary  to  consider  in  order  to  de- 
termine, are  as  follows:  Section  44,  chap. 
33,  f  2949,  Wilson's  Rev.  &  Anno.  Stat. 
(Okla.)  1903:  "Any  elector  who  declares 
that  by  reason  of  physical  disability  or  in- 
ability to  read  the  Enjjlish  language,  he  i* 
unable  to  mark  his  ballot,  may  declare  his 
choice  of  candidates  to  the  poll  clerks,  who, 
in  tlie  presence  of  the  elector,  and  in  tbe 
presence   of  each   other,   shall   prepare  tb« 
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baHotfl  in  the  manner  hereinbefore  pro- 
vided, and  on  request  shall  read  over  to  such 
elector  the  names  of  the  candidates  as 
marked.  Anyone  making  a  false  declara- 
tion under  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  be  fined  in  any  sum  not  ex- 
ceeding $20;  and  any  poll  clerk  or  poll 
clerks  who  shall  deceive  any  elector  in 
selecting  or  marking  any  ballot,  or  mark 
the  same  in  any  other  way  than  as  request- 
ed by  said  elector,  shall  be  guilty  of  a 
felony,  and  on  conviction  shall  be  impris- 
oned in  the  penitentiary  for  not  less  than 
one  nor  more  than  five  years."  And  §  5, 
chap.  17,  p.  234,  Sess.  Laws  (Okla.)  1905, 
as  follows:  "If  any  elector  shall  intention- 
ally expose  his  ballot  or  any  part  thereof 
to  any  person  so  as  to  disclose  to  him  any 
of  the  candidates  voted  for  or  how  said 
ticket  has  been  stamped  (except  in  cases 
where  the  ballot  has  been  made  out  by  the 
clerks,  as  provided  in  §  44),  such  ballot 
shall  not  be  deposited  in  the  ballot  box.  A 
minute  of  such  occurrence  shall  be  noted  on 
the  poll  lists,  and  such  person  shall  not  be 
permitted  to  vote  at  said  election.     .    .     ." 

By  this  it  will  be  seen  that  we  are  again 
confronted  with  the  eternal  moot  of  wheth- 
er an  election  statute  is  mandatory  or  di- 
rectory. The  perpetuity  and  virtue  of  pop- 
ular goyemment  can  only  be  secured  and 
maintained  by  providing  for  the  independ- 
ence of  the  electors  upon  whose  consent  and 
will  it  exists.  Widespread  charges  of  im- 
proper influence,  bribery,  and  corruption 
committed  on  the  occasion  of  elections  in 
many  of  the  states  of  the  Union,  bringing 
in  their  wake  defeat  of  the  popular  will  and 
success  to  the  corrupt  schemes  of  design- 
ing men,  brought  about  the  election  reform 
known  aa  the  Australian  ballot  system. 
Elections  prior  to  it  were  held  by  an  open- 
ticket  system  under  which  secrecy  was  al- 
most, if  not  quite,  impossible,  and  depend- 
ent or  corrupt  voters  were  equally  at  the 
mercy  iind  under  the  control  of  those  who 
would  use  them  for  corrupt  ends. 

The  court  of  appeals  of  New  York,  in  the 
case  of  People  ex  rel.  Nichols  v.  County 
Canvassers,  120  N.  Y.  395,  14  L.R.A.  G24, 
29  N.  E.  327,  says:  "We  know  that  the 
princii>al  mischief  which  the  statute  was 
intended  to  suppress  was*  the  bribery  of 
voters  at  elections,  which  had  become  an 
intolerable  evil,  and  this  was  to  be  accom- 
plished by  so  framing  the  law  as  to  enable, 
if  not  compel,  the  voter  to  exercise  his 
privilege   in   absolute  secrecy." 

The  supreme  court  of  Michigan,  in  the 
case  of  Detroit  v.  Rush,  82  Mich.  532,  10 
L.R.A.  171,  48  N.  W.  951,  says:  "The 
secrecy  of  the  ballot  is  the  great  safeguard 
to  the  purity  of  elections.  The  vote  by  bal- 
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lot  implies  secrecy.  This  secrecy  should  not 
be  confined  to  the  time  of  depositing  the 
ballot.  It  should  accompany  the  voter 
through  all  the  steps  provided  for  the  prepa- 
ration of  his  ballot.  Only  in  this  way  can 
he  be  freed  from  all  intimidation,  improper 
influences,  reproach,  and  animadversion. 
When  all  knowledge  of  how  he  voted  is  the 
voter's  own  secret  unless  he  chooses  to  di- 
vulge it,  he  is  fully  protected,  and  a  free 
and  honest  vote  will  very  uniformly  be  the 
result." 

The  supreme  court  of  appeals  of  Vir- 
ginia, in  the  case  of  Pearson  v.  Brunswick 
County,  91  Va.  322,  21  S.  E.  483,  says: 
"The  object  is  to  relieve  the  voter  from 
every  influence  inimical  to  a  free  and  de- 
liberate exercise  of  the  right  of  suffrage,  to 
free  him  from  all  solicitation  and  annoy- 
ance, and  to  leave  him  a  perfectly  free  agent 
to  vote  as  to  him  seems  best.  These  pro- 
visions  seem  to  be  not  only  reasonable,  but 
well  adapted  to  secure  the  end  in  view,  so 
far  as  the  voter  is  concerned  who  is  able  to 
prepare  his  own  ballot.  He  goes  to  the 
judges,  he  receives  an  official  ballot  printed 
by  authority  of  the  state,  upon  which  is 
to  be  found  every  office  to  be  filled  and  every 
candidate  for  that  ofiice,  whose  name  has 
been  filed  in  accordance  with  the  require- 
ment of  the  law,  and  he  retires  to  a  booth 
where  he  is  curtained  off  and  secluded  from 
all  the  world.  No  eye  can  see  him  and  no 
ear  can  hear  him;  no  evil  agency  can  ap- 
proach him;  and,  with  these  environments, 
he  prepares  his  ballot,  folds  and  delivers  it 
to  the  judge,  who,  in  his  presence,  places  it 
in  the  ballot  box.  .  .  .  The  general 
scheme  of  the  law  is  to  secure  the  inde- 
pendence of  the  voter  by  secluding  him 
within  an  isolated  booth,  surrounded  by  a 
neutral  zone,  within  which  none  may  enter 
save  those  charged  with  conducting  the 
election." 

Thus  it  is  seen  that  the  general  scheme 
of  the  system  is  to  secure  the  independence 
of  the  voter  by  requiring  him  to  cast  his 
vote  in  secret.  Secrecy  is  the  fundamental 
underlying  primary  essential  of  the  system, 
and  is  the  one  element  and  condition  which, 
paramount  to  all  others,  cannot  be  de- 
stroyed without  destroying  the  reform  ia- 
tended,  and  re-establishing  the  evils  it  was 
designed  to  correct.  Statutes  which  make, 
even  incidentally,  for  its  preservation  and 
inviolability,  are  seldom  directory,  ar.d 
without  excepti<>n,  where  the  language  v/i'il 
admit  of  it,  are  held  to  be  mandatory.  Yet, 
great  as  the  demand  for  secrecy  is,  it  is 
manifest  that  there  is  a  point  beyond  which 
it  may  be  carried,  and  qualified  electors 
will  be  virtually  disfranchised  unless  as- 
sisted, and  the  end  to  be  attained  defeated 
by  the  means  provided.     Hence  our   stat- 
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ute,  aa  is  seen,  provides  that  any  elector 
who,  by  reason  of  physical  disability  or  in- 
ability to  read  the  English  language,  is 
unable  to  mark  his  ballot,  may  declare  his 
choice  to  the  poll  clerks,  and  they  may  as- 
sist him.  In  such  high  esteem  is  the  ab- 
solute secrecy  of  the  ballot  and  the  man- 
ner in  which  any  elector  may  cast  it  held 
that  many  of  the  states  have  passed  stat- 
utes requiring  those  who,  by  reason  of 
physical  or  other  disability,  are  unable  to 
prepare  their  own  ballots,  to  make  oath  to 
this  effect  before  being  permitted  to  secure 
assistance.  Such  a  statute  has  Kentucky, 
and  the  court  of  appeals  of  that  state,  in 
the  case  of  Major  v.  Barker,  99  Ky.  305, 
35  S.  W.  543,  had  occasion  to  pass  on  the 
question  as  to  whether  the  taking  of  this 
oath  was  mandatory,  and  in  that  case  it 
held  in  the  syllabus  as  follows:  "The  pro- 
vision of  §  1475  of  the  Kentucky  Statutes, 
requiring  that  a  voter  shall  declare  his  dis- 
ability on  oath  before  his  ballot  can  be 
marked  for  him  by  the  clerk  of  the  election, 
is  mandatory  to  the  voter,  and  a  ballot  so 
marked  without  the  declaration  on  oath  be- 
ing made  is  an  illegal  vote,  and  should  be 
excluded."  In  the  consideration  of  the  case. 
Judge  DuKelle  said:  "In  our  view,  the 
statute  imperatively  requires  that  the  voter 
shall  declare  his  disability  on  oath  before 
his  ballot  can  be  marked  for  him  by  the 
clerk,  and  to  permit  the  officers  to  assume, 
either  from  the  voter's  appearance  or  from 
their  own  alleged  personal  knowledge^  that 
he  is  so  disabled  as  to  be  unable  to  mark 
his  own  ballot,  would  be  to  open  a  door  for 
wholesale  evasion  of  the  requirement  of 
secrecy  in  the  ballot.  This  rule  may  result 
in  hardship  to  the  individual  voter  in  cases 
where  the  officers  are  neglectful  of  their 
duty  in  requiring  the  oath  of  disability  to 
be  made;  but  the  requirement  that  the  voter 
shall  take  the  oath  before  his  ballot  can 
be  marked  and  deposited,  in  order  that  he 
may  be  punished  if  he  make  a  false  declara- 
tion, is,  in  our  judgment,  mandatory  to  the 
voter.  A  ballot  so  marked  without  the  dec- 
laration on  oath  being  made  is  an  illegal 
vote  and  should  be  excluded." 

Michigan  passed  a  statute  which  provides 
(§  32,  act  No.  190,  Laws  1891):  "When 
any  elector  shall  make  oath  that  he  cannot 
read  English,  or  that  because  of  physical 
disability  he  cannot  mark  his  ballot,  or 
when  such  disability  shall  be  made  manifest 
to  said  inspectors,  his  ballot  shall  be  marked 
for  him,  in  the  presence  of  at  least  two  of 
the  inspectors,  by  an  inspector  designated 
by  the  board  for  that  purpose,  who  is  not 
a  candidate  on  said  ticket."  This  statute 
was  Lefore  the  supreme  court  of  that  state 
in  the  case  of  Atty.  Gen.  ex  rel.  Reynolds 
V.  May,  09  Mich.  538,  25  L.R.A.  325  58  N. 
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W.  483,  and  the  question  presented  wu 
whether  the  ballots  cast  by  certain  electors 
who  failed  to  take  the  oath  prescribed  were 
valid.  The  court,  in  the  consideration  there- 
of, said:  "These  provisions  were  intendeii 
to  secure  the  entire  secrecy  of  the  ballot, 
except  so  far  as  was  absolutely  necessary  I 
to  enable  such  electors  as  could  not  read 
English  to  have  assistance  in  marking  it 
The  only  test,  under  this  statute,  which  the 
inspector  who  is  designated  to  assist  tb« 
voter  can  apply  to  determine  whether  the  | 
elector  can  read  English,  is  that  the  elector 
shall  make  oath  of  the  fact.  Xo  other  test  is 
()ermissible,  and  it  is  unlawful  for  any  in- 
spector to  assist  in  marking  a  ballot  for 
any  elector  who  claims  that  he  cannot  read 
English  until  such  elector  shall  have  first 
made  oath  to  the  fact.  The  couatnic- 
tion  contended  for  by  the  respondent  can- 
not be  given.  Such  interpretation  would 
allow  a  voter  to  be  assisted  upon  his  own 
mere  statement  that  he  could  not  read 
English,  and  give  inspectors  unlimited  dis- 
cretion to  mark  ballots.  The  intention  of 
the  legislature  was  to  limit  the  marking 
to  those  who  made  the  oath,  or  to  those 
who,  from  physical  disability,  could  not 
mark  them.  This  intent  is  evidenced  by 
the  other  portions  of  the  statute  above 
quoted,  as,  by  §  26,  if  the  ballot  is  seen 
after  it  is  marked  by  any  other  than  ths 
inspector  lawfully  assisting,  so  as  to  dis- 
close any  of  the  candidates  voted  for, 
such  ballot  shall  not  be  received  or  deposit- 
ed in  the  box ;  and,  under  §  45,  a  penalty  by 
fine  and  imprisonment  is  imposed  upon  any- 
one disclosing  the  contents  of  a  ballot  seen 
by  him.  These  provisions  are  mandatory." 
The  foregoing  discussion  and  authorities 
cited  are  applicable  to  the  propositions  pre- 
sented in  this  case  to  the  extent  that  they 
show  how  jealously  the  courts  guard  the 
secrecy  of  the  ballot.  It  cannot  be  exposed 
nor  thrown  open  except  ex  necessitate  as 
the  result  of  a  condition  for  which  the 
voter  alone,  and  not  the  law,  is  responsi- 
ble, and  it  can  then  only  when  the  voter 
himself  declares  it  and  solicits  the  assist- 
ance provided  by  law.  Discussing  this 
proposition,  the  supreme  court  of  appeals 
of  V^irginia,  in  the  case  of  Pearson  v. 
Brunswick  County,  91  Va.  322,  21  S.  E. 
483,  said:  "It  is  obvious  that  one  who, 
either  from  physical  or  intellectual  blind- 
ness, is  unable  to  read,  is  wholly  incapable 
of  voting  by  ballot  without  assistance  from 
some  quarter.  The  law  recognizes  this  and 
seeks  to  provide  for  it.  The  electorial  board 
of  the  county  is,  by  the  15th  section,  re- 
quired to  appoint  a  special  constable. 
.  .  .  The  vote  by  ballot  ex  vi  termiin 
implies  a  secret  ballot.  The  secrecy  of  the 
ballot  is  a  right  which  inheres  in  the  voter, 
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and  of  \irhich  he  cannot  against  liis  will  be 
lawfully  deprived.  It  must  be,  however,  in 
some  degree  subordinate  to  the  right  to  vote 
by  ballot,  of  which  it  is  but  a  part;  and 
the  main  object,  which  is  the  right  to  vote, 
must  not  be  defeated  by  a  too  rigid  observ- 
ance of  the  incidental  right,  which  is  that  of 
secrecy.  A  blind  man  or  a  man  unable  to 
read  must,  in  the  nature  of  things,  so  far 
compromise  the  secrecy  of  his  ballot  as  to 
invoke  and  obtain  the  aid  of  others  in  the 
preparation  of  his  ballot;  but  as  it  would 
be  a  violation  of  confidence  were  he  to  seeU 
of  a  friend'  assistance  on  such  an  occasion, 
for  that  friend  to  betray  the  secret  and  dis- 
close the  vote,  so  it  is  a  violation  not  only 
of  confidence,  but  of  ofllcial  duty,  for  the 
constable  to  lift  the  veil  of  the  secrecy 
which  should  be  impenetrable,  and  violate 
the  confidence  which  the  law  requires  the 
voter  to  repose  on  him.  The  oath  of  oflRce 
of  the  constable  binds  him  to  the  perform- 
ance of  the  duties  imposed  upon  him,  not 
only  by  statute,  but  by  the  Constitution. 
He  must  observe  and  respect  all  the  rights 
of  the  voter;  and  among  those  rights  not 
the  least  important  is  to  have  the  secrecy 
of  his  ballot  kept  inviolate;  and  for  a  breach 
of  this  duty  upon  the  part  of  the  constable, 
he  will  become  amenable  to  all  the  pains 
aud  penalties  provided  by  law." 

It  may  also  be  noted  that  our  statute 
penalizes  anyone  who  wrongfully  asks  for 
assistance  by  providing  (^  2949,  Wilson's 
Rev.  &  Anno.  Stat.)  :  "Anyone  making  a 
false  declaration  under  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  be  fined 
in  any  sum  not  exceeding  $20."  Neither  the 
Kentucky  nor  the  Michigan  statutes,  nor 
the  one  of  this  state,  has  any  provision 
requiring  the  rejection  of  ballots  of  electors 
who  improperly  secure  assistance  in  their 
preparation;  but,  as  we  have  seen  in  the 
states  from  whose  decisions  we  have  quoted, 
the  courts  of  last  resort  have  nevertheless 
held  the  ballots  invrlid,  aud  we  doubt  not 
that  such  a  precedent  would  be  followed 
were  the  question  presented  under  our  own 
statute. 

In  line  with  this,  we  may  notice  that 
§  4,  chap.  17,  p.  233,  Sess.  Laws  (Okla.) 
1 905,  provides  in  substance  that,  leaving  the 
l>ooth,  the  voter  shall  deliver  his  ballot  to 
the  inspector  or  judge  temporarily  acting 
as  inspector,  and  that  such  inspector  shall 
forthwith,  in  the  presence  of  the  voter  and 
members  of  the  election  board,  etc.,  deposit 
the  same  in  the  ballot  box.  There  is  no 
provision  of  the  statute  providing  that  a 
i>alIot  properly  prepared  shall  be  rejected 
for  no  other  reason  than  that  the  same  is 
<]elivered  to  another  than  the  officer  named 
in  the  statute,  yet  this  court,  where  that 
i>9  L.R.A.(N.S.) 


question  was  raised  in  the  case  of  Ram  pen* 
dahl  V.  Crump  (Okla.),  105  Pac.  201,  held 
that  the  same  was  mandatory,  and  that  bal- 
lots so  polled  should  be  rejected. 
'  We  have  seen  above  that  the  laws  of 
Michigan  provide  that,  after  an  elector  in- 
competent to  act  for  himself  shall  have 
ihade  the  oath  provided  for  therein,  the 
ballot  shall  be  marked  for  him  in  the  pres- 
ence of  at  least  two  inspectors,  and  §  26 
f)f  the  same  act,  which  is  very  similar  to 
our  law,  provides:  "If  any  elector  shall 
show  his  ballot,  or  any  part  thereof,  to 
any  person  (other  than  one  lawfully  assist- 
ing him  in  the  preparation  thereof),  after 
the  same  shall  have  been  marked,  so  as  to 
disclose  any  of  the  candidates  voted  for, 
such  ballot  shall  not  be  received  or  de- 
posited in  the  ballot  box.  In  case  such 
elector  shall  so  expose  his  ballot,  his  name 
shall  be  entered  on  the  poll  lists  with  a 
minute  of  such  occurrence,  and  such  elector 
shall  not  be  allowed  to  vote  thereafter  at 
said  election." 

In  the  case  of  Atty.  Gen.  ex  rel.  Reynolds 
V.  May,  supra,  it  appears  that  a  number  of 
ballots  were  market  for  electors  by  others 
than  the  legally  selected  inspectors.  On  a 
proceeding  being  brought  to  secure  their  re* 
jection,  the  trial  court  instructed  the  jury 
that  all  such  ballots  were  void,  and  that  it 
was  contrary  to  law  to  deposit  them  in  the 
ballot  box  or  count  or  consider  them  in  de- 
termining the  result  of  the  election.  In  the 
consideration  of  this  instruction  on  appeal, 
the  supreme  court  of  Michigan  said:  "The 
law  aims  to  secure  secrecy  in  the  ballot, 
and  does  not  attempt  to  disfranchise  any 
voter.  At  the  expense  of  this  secrecy,  and 
in  order  to  enable  electors  to  vote  who  are 
physically  incapacitated  from  marking  their 
ballots,  the  law  provides  a  method  for  such 
aid,  as  well  as  to  those  who  cannot  read 
the  English  language.  The  law  does  not 
deprive  these  voters  of  any  right,  but  rather 
secures  to  them  aid  in  voting  intelligently. 
It  is  plain  and  simple  in  its  provisions. 
Every  voter,  however  illiterate,  or  however 
much  incapacitated  physically,  has  a 
method  pointed  out  by  which  he  may  exer- 
cise his  right  of  franchise.  The  law  does 
not  shut  off  any  class  of  voters  from  the 
ballot,  and,  we  think,  was  designed  by  the 
legislature  to  accomplish  the  purpose  speci- 
fied in  the  Constitution.  .  .  .  Section 
32  provides  the  only  authority  by  which  an 
elector  may  have  a  ballot  marked.  It 
has  been  quoted  above.  The  marking  can 
be  done  only  by  an  inspector  designated  by 
the  board  for  that  purpose,  and  in  the 
presence  of  at  least  two  of  the  inspectors. 
Under  this  act,  no  other  can  lawfully  mark 
ballots,  and  to  no  other  can  the  ballot  be 
exhibited,  unless  United  States  supervisors' 
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of  election  may  Bee  tbem  wlien  a  member  of 
Congress  is  to  be  elected.  The  court  was 
therefore  right  in  its  interpretation  of  this 
act." 

The  same  question  arose  in  Tennessee,  and 
on  the  consideration  thereof  in  the  case  of 
Moore  v.  Sharp,  98  Tenn.  491,  41  S.  W. 
687,  the  supreme  court  said:  ''The  third 
assignment  is  that  the  court  erred  in  not 
holding  and  decreeing  those  votes  illegal 
where  the  ballots  were  marked  by  any  per- 
son other  than  the  voter  himself  or  the 
officer  holding  the  election.  This  assign- 
ment of  error  involves  the  proper  construc- 
tion of  §  16  of  what  is  commonly  known  as 
the  Dortch  election  law,  which  provides, 
viz.:  'That  any  voter  who  declares  to  the 
officer  holding  the  election  that,  by  reason 
of  blindness  or  other  physical  disability, 
he  is  unable  to  mark  his  ballot,  shall,  upon 
request,  receive  tlie  assistance  of  the  officer 
holding  the  election  in  the  marking  thereof, 
and  such  officer  shall  certify  on  the  outside 
that  it  was  so  marked  with  his  assistance, 
and  shall  give  no  information  in  regard  to 
same.'  The  circuit  judge  held,  under  this 
section,  'that  any  ballot  marked  for  a  per- 
son neither  blind  nor  physically  disabled  is 
void,  whether  marked  by  the  deputy  sheriff 
or  coroner,  a  judge,  clerk,  receiver,  register, 
or  any  other  person.'  He  further  held  that 
the  deputy  coroner  or  sheriff  holding  the 
election  is  the  only  person  who  can  lawfully 
mark  ballots  for  persons  blind  or  otherwise 
physically  disabled  from  marking  their  own 
ballot.  The  court  held  further  that,  while  a 
blind  man  is  presumed  to  know  the  law, 
yet  he  cannot  be  expected  to  always  recog- 
nize the  distinction  between  persons  officiat- 
ing at  the  polls.  Hence,  if  a  blind  man,  in 
good  faith,  and  believing  he  is  submitting 
his  case  to  the  proper  officer,  blamelessly 
allows  his  ballot  to  be  marked  by  some 
other  person,  it  should  not  be  rejected.  The 
assignment  of  error  under  consideration  is 
that  those  votes  are  illegal  where  the  bal- 
lots are  marked  by  any  person  other  than 
the  voter  himself  or  the  officer  holding  the 
election.  This  is  precisely  what  the  circuit 
judge  held,  with  this  qualification,  that  if 
a  blind  man,  without  fault  on  his  part,  al- 
lows his  ballot  to  be  marked  by  an  un- 
authorized person,  believing  him  to  be  the 
officer  holding  the  election,  his  ballot  is  not 
thereby  rendered  void.  In  this  ruling  there 
was  no  error."  In  addition  to  the  fore- 
going authorities,  see  also  McQuade  v. 
l^urgason,  91  Mich.  438,  61  N.  W.  1073; 
Atty.  Gen.  ex  rel.  Seavitt  v.  McQuade,  94 
Mich.  439,  53  N.  W.  944;  Vigil  v.  Garcia, 
36  Colo.  430,  87  Pac.  543;  Freeman  v. 
Lazarus,  61  Ark.  247,  32  S.  W.  CSO. 

The  logic  and  the  reasoning  of  the 
foregoing  authorities  appear  to  our  minds 
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to  establish  the  mandatory  character  of 
this  statute  beyond  the  realm  of  real  contro- 
versy. Further  consideration  of  the  elec- 
tion statutes,  taken  in  connection  with  the 
foregoing  discussion,  tends  to  confirm  us  Id 
the  conclusion  that  the  clerks  alone  possess 
the  authority  to  assist  in  the  preparation 
of  elector's  ballots.  As  we  have  observed, 
the  purpose  of  the  Australian  ballot  system 
is  to  make  for  the  honesty  of  elections.  This 
was  to  be  attained  by  securing  the  inde- 
penaence  of  the  elector  through  the  secrecj 
of  his  ballot.  Section  6  of  the  statute  above 
quoted  shows  how  jealously  this  secrecy  is 
guarded.  An  elector  preparing  his  own 
ballot  cannot  intentionally  raise  this  veil 
except  by  sacrificing  his  right  to  vote. 
There  is,  as  we  have  seen,  but  one  statutory 
exception  to  this  absolute  rule,  and  this  is 
contained  in  the  law  we  are  considering. 
Section  63,  chap.  33,  ^  2958,  Wilson's  Rev. 
&  Anno.  Stat.  (Okla.)  provides:  "If  any 
person,  being  a  member  of  an  election  board, 
or  otherwise  entitled  to  the  inspection  of 
the  ballots,  shall  reveal  to  any  other  ^r- 
son  how  an  elector  has  voted,  or  what  other 
candidates  were  voted  for  on  anv  ballot 
bearing  a  name  not  printed  thereon  by  tbe 
board  of  election  commissioners,  or  give  any 
information  concerning  tthe  appearance  of 
any  ballot  voted,  such  person  so  offending 
shall  be  deemed  guilty  of  a  felony,  and  en 
conviction  shall  be  imprisoned  in  the  peni- 
tentiary for  a  period  not  exceeding  five 
years."  Paragraph  2961  of  the  same  stat- 
utes provides:  *'No  officer  of  election  shall 
disclose  to  any  person  the  name  of  any 
candidate  for  whom  any  elector  has  voted. 
No  officer  of  election  shall  do  any  election- 
eering on  election  day.  No  person  what- 
ever shall  do  any  electioneering  on  election 
day  within  any  polling  place  or  within  50 
feet  of  any  polling  place.  No  person  shall 
apply  for  or  receive  any  ballot  in  any  poll- 
ing place  other  than  that  in  which  he  is  en- 
titled to  vote.  No  person  shall  show  bis 
ballot  after  it  is  marked  to  any  person 
in  such  a  way  as  to  reveal  the  contents 
tlicreof,  or  the  name  of  any  candidate  or 
candidates  for  whom  he  has  marked  his 
vote;  nor  shall  any  person  examine  a  bal 
lot  wliich  any  elector  has  prepared  for  vot- 
ing, or  solicit  the  elector  to  show  the  same. 
No  person  except  an  inspector  of  election, 
or  judge  who  may  be  temporarily  acting 
for  him,  shall  receive  from  any  voter  a 
ballot  prepared  by  him  for  voting.  ^'^ 
voter  shall  receive  a  ballot  from  any  per- 
son other  than  one  of  the  polls  clerks,  nor 
shall  any  person  other  than  a  poll  clerk 
deliver  a  ballot  ...  to  .an  inspector 
except  the  one  he  received  from  the  poll 
clerk.  No  voter  shall  place  any  mark  opoa 
his  ballot,  or   suiler   or   |)ermit  auy  otiier 
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person  to  do  so,  by  which  it  may  be  after- 
wards identified  as  the  one  voted  by  him. 
Whoever  shall  violate  any  provision  of  this 
section  shall  be  deemed  guilty  of  a  felony, 
and  upon  conviction  shall  be  punished  by 
imprisonment  in  the  penitentiary  for  a 
period  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  $300,  or  by  both  such  fine 'and 
imprisonment,  at  the  discretion  of  the 
court." 

It  will  be  noted  that  these  penal  sections 
of  the  election  statute  make  felonies  out  of 
certain    prescribed  acts  of  all   election  of- 
ficials and  other  persons  as  well  as  electors 
connected  with  the  election.    No  specific  of- 
ficial  is   named;   but  the  entire  board,  as 
well  as  all  other  persons,  are  included  gen- 
erally   within    the    penalty.      This    is    not 
true,  however,  when  it  comes  to  the  specific 
officials    with   which   we   are   now   dealing. 
Attention  is  called  again  to  §  5,  which  pro- 
vides for  the  rejection  of  any  ballot  inten- 
tionally exposed  except  in  cases  where  the 
ballot  has  been  made  out  by  (not  a  member 
of  the  election  board,  but  by)  the  clerks,  as 
provided   in    §    44.     Herein    is    a    specific 
definite  limitation  to  certain  particular  of- 
ficials who  may  see  the  ballot,  and  ^et  its 
validity  be  not  destroyed.     Further,  atten- 
tion is  also  called  to  the  latter  clause  of  § 
44^  which  provides  a  penalty   (not  for  any 
member   of   the  election   board,   judges,  in- 
spector, or  other  person,  but)    for  any  poll 
clerk  or  poll  clerks  who  shall  deceive  any 
el<?ctor  in  selecting  or  marking  any  ballot. 
He,    it   is   declared,    shall    be  guilty  of   a 
felony,  and  on  conviction  be  imprisoned  for 
not   less  than  one  year  nor  more  than  five 
years.     We   do  not  pass  on   the  question, 
for    we  need  not,  of  whether  a  judge,  in- 
spector, or  other  person  could  be  convicted 
for    violating  this  section;   but  we  submit 
that,  when  the  act  condemned  is  deemed  to 
be   a  crime  of  such  a  grade  and  character 
that   it  is  denounced  a  felony,    the    legis- 
lature would  certainly  have  brought  within 
tlie  scope  of  its  operation  every  one  whom 
it  regarded  as  being  possibly  subject  to  it. 
If  it  were  deemed  tolerable  that  under  any 
contingency  others  than  the  clerks  were  to 
he  permitted  to  assist  in  the  preparation  of 
the   ballots,  then  the  act  would  have  been 
made   sufliciently  broad   to    have    included 
them;  and  this  is  especially  true  when  the 
other  penal  statutes  to  which  we  have  re- 
ferred    are    considered.      Therefore,    when 
these  two  sections  dealing  with  the  decep- 
tion of  voters  and  the  exposure   of   ballots 
are  taken  together  and  placed  in  contrast  to 
the  other  penal  acts,  we  submit  that  there 
can    be    left  no  doubt   whatever    that    the 
clerks,  and  the  clerks  alone,  are  entitled  to 
see  the  ballots  of  the  electors  or  to  assist 
in  their  preparation,  and  that  the  exposure 
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of  ballots  to  the  judges,  inspector,  or  any 
other  persons,  renders  them  invalid,  and  not 
proper  to  be  deposited  or  counted.  It  seems 
to  us  there  is  a  substantial  reason  for  the 
rule.  These  highly  trusted  officials  can  be 
chosen  with  that  purpose  and  end  in  view; 
men  of  discretion  and  known  probity  and 
integrity  can  be  selected;  and  electors  re- 
quiring assistance,  attending  upon  the  polls, 
may  ascertain  and  learn  in  advance  to 
whom  they  will  be  required  to  expose  their 
choice  in  order  to  be  entitled  to  enjoy  the 
right  of  franchise. 

Under  the  undisputed  evidence  and  the 
findings  of  the  court,  this  conclusion  on 
our  part  results  in  a  reversal  of  the  judg- 
ment of  the  trial  court. 

The  cause  is,  accordingly,  remanded  to 
the  district  court  of  Okfuskee  county,  with 
instructions  to  set  aside  the  judgment  here- 
tofore rendered,  and  enter  one  in  accord- 
ance with  this  opinion. 

Turner,  Kane,  Hayes,  and  Williams, 

JJ.,  <H)ncur. 

# 

Petition  for  rehearing  denied. 


IOWA  supre:]»i£  court. 

WILLIAM    MOLLISON,    Admr.,    etc.,    of 
Christena  Lawson,  Deceased,  Appt., 

v. 

GEORGE   W.   RITTGERS. 
(140  Iowa,  365,  118  N.  W.  612.) 

Evidence  —  error  —  waiver. 

1.  Objection  to  evidence  of  transactions 
with  a  person  since  deceased  is  waived  by 
eliciting  on  cross-examination  new  matter 
as  to  such  transactions,  not  pertaining  to 
anything  elicited  on  direct  examination. 
Trust  —  qnestioning  acts. 

2.  Title  to  money  distributed  by  one  in 
whose  hands  securities  were  placed  to  be 
cared  for,  by  the  owner^  who  has  since  de- 
mote. —  Competency  of  interested  wit" 

ness  to  testify  as  to  transactions  xoith 
deceased  in  which  he  did  not  par* 
ticipate. 

While  modern  legislation  has  swept  away 
the  old  disqualification  of  parties  and  in- 
terested persons  as  witnesses  in  their  own 
behalf,  a  fragment  of  the  ancient  rule  has 
been  retained  in  those  statutes  which  ex- 
clude the  testimony  of  the  survivor  of  a 
transaction  with  one  since  deceased,  when 
offered  against  the  latter*e  estate.  By 
this  exception  (to  epitomize  the  statutory 
disqualification  as  found  in  most  jurisdic- 
tions) no  party  to,  or  person  interested  in 
the  event  of,  any  action  or  proceeding  in 
which  the  opposite  party  has  succeeded  to 
the  interest  of  a  deceased  person,  shall  b^ 
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ceased,  to  which  the  owner  consented,  can- 
not be  questioned  after  his  death. 

Evidence  —  transactions  with  deceased 
person. 

3.  Testimony  of  children  of  a  property 
owner  present  when  securities  were  placed 
in  the  hands  of  one  of  them  to  be  distrib- 
uted among  the  children,  who  did  not  par- 
ticipate in  the  conversation,  is  not  with- 
in the  operation  of  a  statute  forbidding 
evidence  of  transactions  with  persons  since 
deceased. 

Same  *  persons  not  interested. 

4.  Persons  to  whom  money  has  been  dis- 
tributed in  alleged  accordance  with  direc- 
tions of  a  person  since  deceased  are  not 
interested  in  the  outcome  of  an  action 
brought  to  compel  the  person  who  made 
the  distribution  to  account  for  the  amount 
to  such  person's  estate,   so  as  to  prevent 


their  giving  testimony  of  conversations  con- 
cerning the  distribution  with  such  decease^l 
person,  under  a  statute  prohibiting  persim*} 
interested  in  the  event  of  an  action  grovv- 
ing  out  of  transactions  with  a  person  f^wxr 
deceased  to  give  evidence  concerning  sucli 
transactions. 

Same  —  parol  —  varying  writing. 

5.  The  execution  of  a  power  of  attornfv 
by  one  who  has  placed  securities  in  an- 
other's hands,  several  years  after  it  \\&t 
done,  which  does  not  purport  to  emlxxiy 
the  original  agreement,  as  to  their  dispii't- 
tion,  will  not  exclude  oral  evidence  of  what 
the  original  agreement  was,  on  the  theory 
that  it  tends  to  vary  the  terms  of  a  writ- 
ten instrument. 

Same  —  best  —  parol  —  shortliand. 

6.  Testimony  as  to  evidence  given  in  an 
examination    before    court    cannot   be   ex- 


examined  as  a  witness  in  his  own  behalf,  in 
regard  to  any  "personal  communication  or 
transaction"  had  by  him  with  the  deceased 
(or,  as  it  is  sometimes  expressed,  in  regard 
to  a  transaction  or  communication  "between 
the  witness  and  the  deceased").  It  is 
superfluous  to  state  that,  therefore,  as  to 
transactions  and  communications  within  the 
purview  of  the  statute,  no  party  or  person 
otherwise  interested  may  testify  against  the 
deceased's  estate.  But  the  question  often 
arises:  Does  this  disqualification  extend 
to  all  transactions  or  communications  with 
the  deceased  person,  or  is  it  limited  to 
those  in  which  the  person  offered  as  a  wit- 
ness was  actively  engaged,  thereby  permit- 
ting him  to  testify  as  to  matters  in  which 
he  took  no  part  and  in  regard  to  which  he 
was  a  mere  bystander?  This  question  is  to 
t>e  distinguished  from  the  question,  which  is 
not  within  the  scope  of  this  note,  whether 
the  mere  presence  of  a  disinterested  third 
person  capable  of  confirming  or  contradict- 
ing any  version  of  the  transaction  renders 
the  statute  inapplicable. 

The  weight  of  authority  supports  the  rule 
applied  in  Mollison  v.  Rittgbbs,  that  under 
such  statutes  a  party  to  an  action  or  a 
person  interested  in  the  event  thereof  is 
competent  to  testify  to  communications  or 
transactions  between  a  deceased  and  a  third 
person  had  in  his  presence  or  within  his 
hearing,  if  he  took,  no  active  part  therein 
himself,  though  the  same  may  affect  ad- 
versely the  estate  of  the  deceased,  upon  the 
ground  that  such  transactions  are  not 
personal  transactions,  or  transactions  had 
oetween  the  witness  and  the  deceased. 
Blount  V.  Beale,  96  Ga.  182,  22  S.  £.  52; 
Reid  V.  Sewell,  111  Ga.  880,  36  S.  E.  937; 
Elliott  V.  Banks,  115  Ga.  926,  42  S.  E.  218; 
Sweezey  v.  Collins,  40  Iowa,  540;  Smith  v. 
James,  72  Iowa,  515,  34  N.  W.  309;  Gable 
V.  Hainer,  83  Iowa,  457,  49  N.  W.  1024; 
Leipird  v.  Stotler,  97  Iowa,  109,  66  N.  W. 
160;  Allbright  v.  Hannah,  103  Iowa,  98,  72 
N.  W.  421;  Mallow  v.  Walker,  115  Iowa, 
238,  91.  Am.  St.  Rep.  158.  88  N.  W.  452; 
Wright  V.  Reed,  118  Iowa,  333,  9?  N.  W.  01 ; 
Jacobs  V.  Jacobs,  130  Iowa,  10,  114  Am.  St. 
Rep.  402.  104  N.  W.  489;  Foreman  v. 
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Archer,  130  Iowa,  49,  106  N.  W.  372; 
Sarchfield  v.  Hayes  (Iowa)  112  N.  W.  1100; 
Barto  V.  Harrison,  138  Iowa,  413.  116  N.  W. 
317;  Culbertson  v.  Salinger  (Iowa)  117 
N.  W.  6;  Wise  v.  Outtrim.  139  Iowa,  11»2, 
130  Am.  St.  Rep.  301,  117  N.  W.  2W;  Mc 
Bride  v.  McBride,  142  Iowa,  169,  120  N.  »V. 
709;  McKean  v.  Massey,  9  Kan.  600:  Frv 
V.  Fry,  66  Kan.  291,  43  Pac.  235;  Griffith 
V.  Robertson,  73  Kan.  666,  85  Pac.  748; 
Cogswell  V.  Hall,  185  Mass.  455,  70  K.  E. 
461 ;  Kroh  v.  Heins,  48  Neb.  691,  67  X.  W. 
771;  Re  Powers,  79  Neb.  680,  113  N.  W. 
198;  Harnett  v.  Holdredge,  5  Neb.  (Unof.j 
114,  97  N.  W.  443;  McCall  v.  Wilson,  IDl 
N.  C.  698,  8  S.  E.  225 ;  Roe  v.  Harrison,  9 
S.  C.  279;  Hughey  v.  Eichelberger,  11  S.  C 
36;  Shaw  v.  Cunningham,  16  S.  C.  631:  M<v 
Laurin  v.  Wilson,  16  S.  C.  402;  Colvin  r. 
Phillips,  25  S.  C.  228;  Kennemore  v.  Ken- 
nemore,  26  S.  C.  251,  1  S.  E,  881 ;  Moore  t. 
Trimmier,  32  S.  C.  611,  11  S.  E,  548,  5.)2; 
Brice  v.  Miller,  35  S.  C.  637,  15  S.  E.  272; 
Sullivan  v.  Latimer,  38  S.  C.  158.  17  S.  E. 
701;  Brock  v.  O'Dell,  44  S.  C.  22,  21  S.  E 
976;  Brickie  v.  Leach,  55  S.  C.  510.  33  S.  E, 
720;  Sloan  v.  Hunter,  56  S.  C.  385,  76  Am. 
St.  Rep.  551,  34  S,  E.  658,  879;  Schulti  t. 
Culbertson,  125  Wis.  169,  103  N.  W,  234. 

Thus,  in  Withers  v.  Sandlin,  44  Fla.  25-1, 
32  So.  829,  it  was  held  that  though  therv  . 
was  such  a  direct  and  certain  interest  on  i 
witness's  part  as  to  disqualify  him  from  te^ 
tifying  to  any  transaction  or  commnnicatio-; 
between  himself  and  the  deeea.sed,  he  va? 
not  for  that  reason  prohibited  from  testifj- 
ing  against  the  decedent's  administrator,  t'< 
a  conversation  had  exclusively  between  the 
decedent  and  a  third  person,  in  which  ron- 
versation  the  witness  took  no  part,  either 
actively  or  bv  acquiescence. 

And' in  Watts  v.  Warren,  108  N.  C.  514, 
13  S.  E.  232,  it  was  declared  that  such  statu- 
tory disqualification  did  not,  by  its  terms 
and  purpose,  prevent  the  surviving  part) 
from  testifying  concerning  transaction*  c»r 
communications  between  third  perjons  an'i 
the  deceased  that  affect  adversely  the  Utters 
estate  or  the  rights  of  persons  in  and  to 
the  same. 

And  in  Wollman  ▼.  Ruehk»,  104  Wis.  603. 
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eluded  on  the  theory  that  it  is  not  the  best 
evidence  of  what  was  so  given,  although 
the  evidence  was  taken  down  in  ahorthand. 

Agency  *-  revocation  ^  death. 

7.  The  authority  of  one  in  whose  hands 
securities  are  placed  to  make  distribution 
of  them  among  the  owner's  children  to 
whom  they  are  given  by  the  owner,  and 
for  whom  delivery  is  made  to  such  person, 
is  not  revoked  by  the  latter's  death. 

(November  24,  1908.) 

A  P1*EAL  by  plaintifl  from  a  judgment 
l\.  of  the  District  Court  for  Polk  Coimty 
dismissing  a  petition  to  compel  defendant 
to  account  for  certain  securities  alle<^ed 
to  belong  to  the  estate  of  Christina  Law- 
son,   deceased.     Affirmed. 

The   facts  are  stated  in  the  opinion. 

Messrs.  Myerly  St  Myerly  for  appellant. 

Messrs.  McHenry  A  Graham,  for  ap- 
pellee: 

The  interest  which  will  disqualify  a  wit- 
ness must  be  present,  certain,  and  vested. 

Clinton  Sav.  Bank  v.  Underbill,  115 
Iowa,  292,  88  N.  W.  357;  Bird  v.  Jacobus, 


113  Iowa,  194,  84  N.  W.  1062;  Wormley 
V.  Hamburg,  40  Iowa,  22;  Dubuque  Lumber 
Co.  V.  Kimball,  111  Iowa,  48,  82  N.  W. 
458;  German  American  Sav.  Bank  v.  Hanna, 
124  Iowa,  374,  100  N.  W.  57, 

A  witness  may  testify  to  conversations 
or  transactions  between  deceased  and  an- 
other, in  which  he  had  no  part;  the  pro- 
hibition relates  to  personal  transactions 
alone. 

Allbright  v.  Hannah,  103  Iowa,  98,  72 
K.  W.  421;  Mallow  v.  Walker,  115  Iowa, 
238,  91  Am.  St.  Rep.  158,  88  N.  W.  452; 
Wright  V.  Reed,  118  Iowa,  333,  92  N.  W. 
61;  Foreman  v.  Archer,  130  Iowa,  49,  106 
N.  W.  372;  Farmers*  &  T.  Bank  v.  Crevel- 
ing,  84  Iowa,  681,  51  N.  W.  178;  Sypher 
v.  Savery,  39  Iowa,  258;  Haverly  v.  Alcott, 
57  Iowa,  171,  10  N.  W.  326. 

Parol  testimony  is  admissible  to  estab- 
lish parts  of  a  contract  not  reduced  to 
writing,  where  such  testimony  relates  to 
matters  about  which  the  writing  is  silent. 

Fawkner  v.  Lew  Smith  Wall  Paper  Co. 
88  Iowa,  169,  45  Am.  St.  Rep.  230,  55 
N.  W.  200;  9  Enc.  Ev.  p.  350. 


80  N.  W.  919,  it  was  held  that  such  legis- 
lation did  not  forbid  testimony  of  trans- 
actions or  communications  between  the  de- 
ceased and  third  persons  in  the  witness's 
presence,  if  he  did  not  participate  therein 
and  they  were  not  affected  by  his  presence. 
The  court  went  on  to  saj*:  "Unless  the 
transactions  or  communications  are  per- 
sonal, and  had  with  the  deceased  by  the 
party,  either  literally  or  in  practical  effect, 
as  by  participating  in  or  influencing  them, 
they  do  not  fall  under  the  prohibition  of 
the  statute." 

And  the  same  rule  of  construction  will 
apply  to  a  statute  like  that  of  Iow«,  for- 
bidding the  husband  or  wife  of  a  party  to 
an  action  or  of  any  person  interested  in 
the  event  thereof  to  be  examined  as  a  wit- 
ness in  regard  to  any  personal  transaction 
or  communication  with  a  person  since  de- 
ceased, and  therefore  a  spouse  of  a  party 
or  person  interested  in  the  event  of  a  suit 
will  not  be  incompetent  to  testify  to  com- 
munications or  transactions  had  between 
such  party  and  the  deceased.  Johnson  v. 
Johnson,  62  Iowa,  586,  3  N.  W.  661; 
Auchampaugh  v.  Schmidt,  77  Iowa,  13,  41 
N.  W.  472,  overruling  72  Iowa,  656,  34 
X.  W.  460;  Erusha  v.  Tomash,  98  Iowa, 
510,  67  N.  W.  390;  Dettmer  v.  Behrens, 
106  Iowa,  585,  68  Am.  St.  Rep.  326, 
76  X.  W.  853;  Allison  v.  Parkinson,  108 
Iowa,  164,  78  N.  W.  846;  Lucas  v.  Mc- 
Donald, 126  Iowa,  678,  102  N.  W.  632; 
McElroy  v.  Allfree,  131  Iowa,  112,  117 
Am.  St.  Rep.  412,  108  N.  W.  116;  Drefahl 
V.  Security  Sav.  Bank,  132  Iowa,  563,  107 
N.  W.  179.  Nor  would  a  party  or  interest- 
ed person  be  incompetent  to  testify  to  a 
conversation  between  his  wife  and  the  de- 
ceased, if  he  took  no  part  therein.  Smith 
V.  Fry  (Iowa)   103  N.  W.  1002. 

The  following  cases  are  offered  as  illus- 
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trations  of  the  application  of  the  rule  here 
discussed : 

In  McCamy  v.  Cavender,  92  Ga.  264,  18 
S.  E.  415,  it  was  held  that  a  general  agent 
was  not  incompetent  to  testify  to  a  par- 
ticular transaction  or  communication  at 
which  he  was  present,  but  in  whirh  he  took 
no  part,  between  his  principal  and  her  debt- 
or, since  deceased,  in  an  action  between  her 
executor  and  the  administrator  of  her  debt 
or. 

And  in  Paul  E.  Wolff  Shirt  Co.  v.  Frank- 
enthal,  96  Mo.  App.  307,  70  S.  W.  378, 
a  secretary  of  a  corporation  suing  the  es- 
tate of  a  deceased  person  was  held  com- 
petent to  testify  to  a  conversation  which  l>e 
heard,  but  in  which  he  took  no  part,  be- 
tween the  deceased  and  the  president  of  the 
corporation. 

And  in  Alexander  v.  Ransom,  16  S.  D. 
302,  92  N.  W.  418,  a  person  was  held  to  be 
competent  to  testify  to  a  conversation  which 
he  heard  between  an  intestate  and  the  agent 
of  a  party  to  the  action,  though  he  was  in 
company  with  the  agent  at  the  latter's  re- 
quest, and  afterwards  became  the  attorney 
of  the  partv  in  the  litigation. 

So,  in  Costen  v.  McDowell,  107  N.  C.  646, 
12  S.  E.  432,  and  in  Worth  v.  Wrenn,  144 
N.  C.  666,  67  S.  E.  388,  a  party  was  held  to 
be  competent  to  testify  to  what  he  had 
heard  tiie  opposite  party's  decedent  testify 
to  on  a  former  trial  of  the  action. 

And  in  State  ex  rel.  Dobbins  v.  Osborne, 
67  N.  C.  259,  it  was  held  in  an  action  on  a 
guardian's  bond  that,  while  the  plaintiff 
was  not  competent  to  prove  any  transaction 
between  himself  and  his  deceased  guardian, 
he  was  competent  to  prove  any  other  tran- 
saction of  the  latter,  such  as  a  sale  of  the 
plaintiff's  property  by  his  guardian  to  a 
third  person. 

And  in  Johnson  v,  Cameron^  136  N,  U 
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IJadd,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  1880  the  deceased  delivered  to  her 
Bon,  the  defendant  herein,  certain  notes 
and  Becurities  which  he  has  cared  for  by 
collecting  and  reloaning,  save  that  distrib- 
uted prior  to  the  time  of  her  death  in 
April,  1905.  Plaintiff,  as  the  administrator 
of  her  estate,  prays  for  the  value  of  the 
property  then  delivered  with  accumulations, 
while  defendant  contends  that  deceased 
constituted  him  a  trustee  for  her  five  chil- 
dren, directing  him  to  divide  among  said 
children.  The  evidence  shows  that  on 
March  15,  1887,  he  paid  out  of  the  funds 
BO  obtained  $134  to  each  of  his  sisters  and 
a  brother,  and  appropriated  a  like  sum 
to  his  own  use,  with  his  mother's  consent, 


and  on  October  16,  1905,  after  her  death, 
he  distributed  that  remaining  in  his  hands 
by  paying  each  $345.31.  It  is  conceded 
that  defendant's  testimony  of  any  personal 
transactions  with  deceased,  if  obj^ed  to. 
was  inadmissible  under  §  4604  of  the  Code, 
providing  that  *'no  party  to  any  action  or 
proceeding,  nor  any  person  interested  in 
the  event  thereof,  nor  any  person  from, 
through,  or  under  whom  any  such  party 
or  interested  person  derives  any  interest 
or  title  by  assignment  or  otherwise,  and 
no  husband  or  wife  of  any  said  party  or 
person,  shall  be  examined  as  a  witness  in 
regard  to  any  personal  transaction  or  com- 
munication between  such  witness  and  a  per- 
son at  the  commencement  of  such  examina- 
tion  deceased,   insane,   or   lunatic,   against 


243,  48  S.  E.  C40,  it  was  held  that  a  wit- 
ness interested  in  the  result  of  an  action 
concerning  certain  land  might  testify  that 
she  saw  the  person  under  whom  the  opposite 
party  claimed  deliver  the  deeds  to  the  one 
under  whom  she  claimed,  both  being  de- 
ceased. See,  however,  llarrell  v.  llagan, 
160  N.  C.  242,  63  S.  E.  952,  infra. 

But  this  transaction  or  communication 
with  the  deceased  concerning  which  an  in- 
terested party  may  testify  must  in  reality 
be  one  between  the  deceased  and  a  third 
person,  in  which  the  witness  took  no  part, 
either  passively  or  actively;  if  it  is  in 
fact  a  transaction  between  the  witness  and 
the  deceased,  his  testimony  will  be  inad- 
missible, though  he  took  no  physical  part 
therein.  Thus,  in  Halyburton  v.  Dobson, 
65  N.  C.  88,  in  which  it  appeared  that  the 
plaintiff's  testator  and  the  defendant,  in 
the  lifetime  of  the  testator,  went  to  a  third 
person  and  had  a  conversation  in  relation 
to  the  subject  in  controversy  between  them, 
and  the  third  person  gave  advice  in  regard 
to  the  matter,  upon  wnich  the  testator  act- 
ed, the  defendant  was  not  permitted  to  tes- 
tify to  such  conversation.  The  court  said 
that  it  was  "striking  in  the  dark''  to  say 
that  this  transaction  was  not  between  the 
defendant  and  the  testator. 

And  in  Boykin  v.  Watts,  6  S.  C.  76,  in 
which  the  question  was  whether  certain 
bills  payable  to  a  deceased  person  had  been 
given  by  him  to  the  plaintiffs,  it  was  held 
that  declarations  of  the  decedent  made  at 
the  very  time  of  the  alleged  gift  could  not 
be  testified  to  by  the  donee,  though  they 
were  addressed  to  a  third  person. 

And  in  Goerke  v.  Goerke,  80  Wis.  620, 
60  N.  W.  345,  it  waS  held  that  the  bene- 
ficiary of  a  will  could  not  testify  that  the 
will  was  read  or  explained  to  the  testator 
in  his  presence,  though  the  witness  took 
no  part  in*  the  matter  at  the  time  of  the 
reaaing,  where  it  appeared  that  he  went 
with  the  testator  to  a  lawyer's  ollice  to 
have  the  will  drawn,  and  acted  as  a  medium 
of  communication  between  the  testator  and 
the  draughtsman  of  the  will.  The  court 
said  that  whether  the  witness  actually  took 
no  oart  in  the  conversation  at  the  time  the 
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will  was  alleged  to  have  been  read  was  aa 
unimportant  fact,  since  it  was  admitted 
that  he  was  with  the  testator  to  aid  him  in 
the  making  of  the  will,  and  that  whether  be 
was  active  in  every  minute  detail  of  the 
business  was  immaterial,  so  long  as  it  ap- 
peared that  he  took  part  either  actively  or 
by  acquiescence  in  whatever  was  being  done 
until  the  will  was  finally  executed. 

And  in  Brader  v.  Brader,  110  Wis.  423, 
86  N.  W.  681,  which  was  an  action  bv  the 
widow  of  deceased  against  the  latter*s  es- 
tate, and  in  which  a  certain  note,  the  prop- 
erty of  the  plaintiff,  was  involved,  whicli 
the  defendant  alleged  had  been  paid,  it  iftas 
held  that  the  plaintiff  was  incompetent  to 
testify  that  payment  of  the  note  was  mad-^ 
to  her  husband  in  her  presence,  but  that 
she  did  not  participate  in  the  transact i<^'ii. 
The  court  said  that  such  transaction,  al- 
though between  the  deceased  and  a  third 
person,  was  so  influenced  by  her  presence 
that  she  was  in  effect  a  party  to  it. 

And  in  Morgan  v.  Henrv,  115  Wis,  27, 
90  N.  W.  1012,  it  was  held  that  if  ibe 
third  person,  with  whom  the  deceased  had 
the  alleged  transaction,  was  only  a  medium 
of  communication  between  the  party  to  tbe 
suit  and  the  deceased,  such  fact  would  not 
render  competent  such  party's  testimony  in 
regard  to  the  transaction,  and,  accordingly, 
in  an  action  by  a  daughter  against  the  es- 
tate of  her  father  for  money  alleged  t<^ 
have  been  given  to  him  for  investment  f<^r 
her,  she  was  held  incompetent  to  testify 
as  to  the  delivery  of  the  money,  though  sbe 
handed  it  to  her  mother,  who  gave  it  to  her 
father. 

Bo,  in  Anderson  ▼.  Laugen,  122  Wis.  57, 
99  N.  W.  437,  the  court  refused  to  permit 
testimony  as  to  transactions  between  tbe 
deceased  and  other  persons,  from  witnessee 
who  were  parties  and  interested  in  estab- 
lishing such  transactions  to  support  their 
contention  in  the  controversy,  where  tie 
record  did  not,  in  the  language  of  the  court, 
"justify  the  assumption  that  the  witr«-c* 
.  .  .  did  not  participate  in  the  transnr 
tions  or  communications  sought  to  be  es- 
tablished by  them,  or  that  they  wene  noi 
affected  by  their  presence." 
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the  executors,  administrator,  heir  at  law 
next  of  kin,  assignee,  legatee,  devisee,  or 
survivor  of  such  deceased  person,  or  the  as- 
signee or  guardian  of  such  insane  person  or 
lunatic"  When  interrogated  ou  cross- 
examination,  he  testified  that  the  first 
distribution  was  with  his  mother's  conseiit, 
and,  as  this  was  new  matter,  not  pertaining 
to  anything  elicited  on  direct  examination, 
plaintiff  must  be  deemed,  in  eliciting  it, 
to  have  waived  the  protection  of  the  stat- 
ute. Walkley  V.Clarke,  107  Iowa,  451, 78  N. 
W.  70.  As  she  consented  thereto,  title 
to  the  portion  distributed  in  18S7  can  no 
longer  be  questioned. 

2.  M.  D.  Rittgers,  a  brother  of  defendant, 
testified  that  he  was  present  in  Maicli, 
1880^    when    deceased   delivered    the   notes 


and  securities,  and  that  in  doing  so  she 
stated  that  her  husband  had  had  all  of  her 
money  she  wished  him  to  have,  and  "she 
wanted  to  fix  her  property,  the  money  that 
that  was  there,  so  that  her  children  would 
get  it.  .  .  .  That  she  wanted  it  divided 
among  her  children.  .  .  .  That  she 
wanted  him  to  divide  it  among  her  children 
when  it  was  collected.  .  .  .  She  wanted 
my  brother  to  take  care  of  the  property, 
and  see  that  the  children  got  It."  The 
wife  of  the  witness  last  named  also  was 
present,  and  testified  that  deceased  then 
said  that  "she  wanted  to  give  them  into 
his  hands,  that  she  wanted  him  to  take 
charge  of  it,  and  it  should  be  kept  and 
divided  among  her  children.  She  specified 
that     .     .     .     she  said  she  wanted  George 


On  the  other  hand,  this  rule  permitting 
a  party  to  testify  as  to  a  transaction  with 
a  deceased  person  which  occurred  in  his 
presence  was  carried  to  sucli  an  extent 
by  the  supreme  court  of  Iowa  in  Maves  v. 
furley,  60  Iowa,  407,  14  N.  W.  731;  Erusha 
V.  Tomash,  supra;  and  Powers  v.  Crandall, 
136  Iowa,  659,  111  N.  W.  1010,  as  to 
permit  a  party  to  testify  to  a  transaction 
between  a  coparty  of  his  and  the  deceased. 

And  in  Eddy  v.  O'Brien  (Kan.  App.) 
57  Pac.  244,  it  was  held  that  the  fact 
that  a  witness  was  a  party  named  in  the 
record  did  not  necessarily  prevent  him  from 
testifying  to  transactions  between  the  de- 
ceased and  his  codefendant,  in  which  he 
took  no  part. 

A  dinerent  conclusion,  however,  was 
reached  in  Wills  v.  Wood,  28  Kan.  400,  in 
which  it  was  held  that  where  there  were 
two  persons  on  the  one  side  having  like 
interests,  they  should,  for  the  purpose  of 
giving  force  to  the  statute  prohibiting  them 
from  testifying  as  to  personal  transactions 
with  the  deceased,  be  considered  as  one, 
and  neither  be  permitted  to  give  his  ver- 
sion of  the  conversation  and  statements  of 
the  deceased  to  the  other  in  h\B  pres- 
ence. 

And  in  Larison  v.  Polhemus,  36  N.  J.  Eq. 
506,  and  Matthews  v.  Hoagland,  48  N.  J. 
Eq.  455,  21  Atl.  1054,  it  was  held  that  par- 
ties were  not  competent  to  testify  adverse- 
ly to  one  suing  in  a  representative  capacity, 
interchangeably  in  each  other's  behalf,  each 
as  to  a  transaction  of  the  other  with  the 
deceased,  where  both  were  interested  in 
the  transaction,  although  such  interests 
were  divisible.  It  would  seem,  however, 
that  under  the  New  Jersey  statute,  such 
parties  are  incompetent  to  testify  to  any 
conversations  or  transactions  of  deceased 
in  their  presence,  though  they  took  no  part 
therein,  to  judge  from  the  conclusion 
reached  in  the  later  case  from  that  juris- 
diction.    Heinisch  v.  Pennington,  infra. 

And  in  Wilson  v.  Featherston,  122  N.  C. 
747,  30  S.  E.  325,  a  defendant  was  held  to 
be  incompetent  to  testify  to  a  conversa- 
tion Itetween  the  deceased  and  a  codefendant, 
upon  the  ground  that  there  was  no  one  to ' 
20  L.R.A.(N.S.) 


contradict  the  witness,  the  codefendant  be- 
ing clearly  incompetent. 

Upon  tiie  same  principle,  in  Witty  v. 
Barliam,  147  N.  C.  479,  01  S.  E.  373,  a 
party  defendant  was  held  to  be  incompetent 
to  testify  to  a  conversation  between  tne  de- 
coiisod  Hiid  a  person  who,  though  not  a 
party  to  the  action,  was  a  person  interest- 
ed in  the  event  thereof. 

The  statutes  construed  in  the  cases  here- 
tofore cited  to  support  the  general  rule 
that  the  testimony  of  an  interested  person 
is  admissible  as  to  transactions  with  a 
deceased  person,  in  which  he  took  no  part, 
designated  the  transaction  in  regard  to 
which  the  testimony  of  a  party  to  an  action 
or  a  person  interested  in  the  event  thereof 
was  to  be  inadmissible  as  ''personal"  or  as 
had  "between  the  witness  and  the  deceased." 
In  the  statutes  in  the  following  cases,  how- 
ever, no  such  limitation  was  made,  the  stat- 
utory disqualification  extending  to  "transac- 
tions" or  "any  transactions'*  with  a  de- 
ceased person.  This  difference  in  language 
may  explain  the  conclusions  reached  in  the 
following  cases,  though  in  none  of  them 
was  this  made  the  ground  of  the  decision: 

Thus,  in  Comstock  v.  Comstock,  76  Minn. 
396,  79  N.  W.  300,  it  was  held  that  a  party 
to  an  action  or  interested  in  the  result 
thereof  could  not  give  evidence  as  to  con- 
versations with  the  deceased  person,  even 
though  he  took  ng  part  therein. 

And  in  Pcderson  v.  Christofferson,  97 
Minn.  491,  106  N.  W.  958,  in  which  it  was 
contended  that  the  conversation  which  was 
sought  to  be  proved  by  the  party  was  with 
a  disinterested  third  person  who  could  con- 
tradict the  testimony  of  the  interested  party 
if  it  was  untrue,  and  that  therefore  the 
testimony  was  not  within  the  statute,  the 
court  said  that  to  permit  the  interested 
party  to  testify  in  such  a  case  on  that 
ground  would  be  a  violation  of  both  the  let- 
ter and  the  spirit  of  the  statute. 

And  in  Heinisch  v.  Pennington,  73  N.  J. 
Eq.  456,  68  Atl.  233,. a  complainant  in  an 
action  against  the  executors  of  her  de- 
ceased half-brother,  in  relation  to  the  will 
of  their  father,  was  held  not  to  be  com- 
petent to  tes(tify  to  statements  made  by  the 
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Rittgera  to  take  this  .property,  and  see 
that  the  children  got  it."  Each  of  the 
witnesses  stated  on  cross-examination  that 
her  remarks  were  to  all  present,  but  on 
redirect  examination  that  they  were  ad- 
dressed to  defendant,  and  Mr.  Rittgers 
testified  that  what  he  meant  was  that  the 
talk  was  in  the  presence  of  all.  The  record 
has  satisfied  us  that  in  this  portion  of  the 
conversation  the  witnesses  did  not  partici- 
pate, and  therefore  that  the  evidence  should 
not  be  excluded  under  the  statute  cnotcd. 
See  Walkley  v.  Clarke,  supra;  Foreman  v. 
Archer,  130  Iowa,  49,  106  N.  W.  372;  Mal- 
low V.  Walker,  115  Iowa,  238,  91  Am.  St. 
Rep.  158,  88  N.  W.  452.  But  even  were 
this  not  so,  neither  of  the  witnesses  appear 
to  have   had   any   present   interest   in   the 


controversy.  Any  interest  Mr.  Rittgers 
once  had  appears  to  have  been  removed  by 
the  payment  of  his  share  of  the  alleged 
bounty  of  deceased,  and  the  outcome  of 
the  present  litigation  could  ifot  alTect  any 
right  he  may  have.  Aa  said  in  German 
American  Sav.  Bank  v.  Hanna,  124  lova, 
374,  100  N.  W.  57:  "The  diaqualifying 
interest  must  be  in  the  event  of  the  ca<<e 
itself,  and  not  in'  the  question  to  be  de- 
cided. The  'liability  to  a  like  action,  or 
his  standing  in  the  same  predicament  with 
the  party,  if  the  verdict  cannot  be  given 
in  evidence  for  or  against  him,  is  an  inter- 
est in  the  question  only,'  and  doc?8  not  ex- 
clude the  witness."  Neither  of  these  wit- 
nesses will  gain  or  lose  by  direct  legal 
effect  of  the  judgment,  and  the  record  would 


two  decedents  in  a  conversation  between 
them. 

And  in  Stringfellow  v.  Montgomery,  57 
Tex.  349,  under  a  statute  making  the  dis- 
qualification apply  to  testimony  offered 
by,  as  well  as  against,  the  personal  rep- 
resentative of  a  deceased  person,  it  was 
held  that  it  would  be  in  direct  contraven- 
tion of  such  disqualification  to  permit  an 
administrator,  the  plaintiff  in  the  action, 
to  establish  the  contract  upon  which  he 
relied  by  testifying  to  a  conversation  had 
between  his  intestate  and  the  defendants, 
in  which  the  terms  of  the  contract  relied 
upon  had  been  stated  by  the  latter 

And  in  Parks  v.  Caudle,  58  Tex.  216,  it 
was  held  that  a  party  to  a  suit  against 
heirs  claiming  the  property  in  controversy 
through  their  deceasea  ancestor  was  pre- 
cluded from  testifying  to  transactions  be- 
tween the  deceased  and  third  persons,  al- 
though occurring  at  a  time  when  the  wit- 
ness had  no  interest  in  such  statements  or 
transactions. 

And  the  same  conclusion  was  reached  in 
Hopkins  v.  Faeber,  86  Kv.  223,  6  S.  W. 
749;  Lowe  v.  Lowe,  83  Minn.  206,  80  N.  W. 
11;  Gillaspie  v.  Murray,  27  Tex.  Civ.  App. 
680,  66  S.  W.  252 ;  Barrett  v.  Easthom  Bros. 
(Tex.  Civ.  App.)  86  S.  W.  1057. 

On  the  other  hand,  in  Ray  v.  Camp,  110 
Ga.  818,  36  S.  E.  243,  it  was  held,  under  a 
statute  in  which  the  disqualification  was 
"as  to  transactions  or  communications"  with 
deceased  persons,  that  a  witness  who  was 
a  party  defendant,  and  interested  in  the 
result  of  an  action  instituted  by  the  ad- 
ministrator of  a  deceased  person,  was  not 
for  that  reason  incompetent  to  testify  to  a 
conversation  had  in  his  presence  between 
the  deceased  and  another. 

Nor  will  this  difference  in  phraseology 
explain  the  decision  reached  in  Robinson  v. 
James,  29  W.  Va.  224,  11  S.  E.  920,  in 
which  it  was  held,  under  a  statute  preclud- 
ing testimony  by  a  party  to  an  action  or  a 
person  interested  in  the  event  thereof,  in 
regard  to  "any  personal  transaction  or 
communication"  between  such  person  and  a 
deceased  person,  that  a  party  or  interested 
person  was  not  competent  to  testify  to  a 
t?9  L.R.A.(N.S.) 


conversation  between  the  deceased  and  a 
third  person,  overheard  by  him,  and  in 
which  he  did  not  participate;  the  court  de- 
claring that  a  broad  and  liberal  construc- 
tion should  be  given  to  the  words  ''per- 
sonal transactions,"  if  the  spirit  of  the  law 
was  to  be  carried  out,  citing  Seabright  v. 
Seabright,  28  W.  Va.  412,  in  which  Judge 
Green,  in  delivering  the  opinion  of  the 
court,  said  that  this  question  had  not  yet 
been  decided  in  that  state,  but  declared 
that  he  himself  was  of  the  impression  that 
whenever  it  should  be  presented  an  inter- 
ested witness  would  be  decided  incompetent 
to  testify  to  a  conversation  held  with  tb? 
deceased  in  his  presence,  though  the  con- 
versation was  not  with   him. 

And  in  Harrell  v.  Hagan,  150  N.  C.  242, 
63  S.  E.  952,  under  a  statute  limiting  the 
disqualification  to  "personal"  transaction!!, 
it  was  held,  in  an  action  to  ingraft  a  trust 
upon  lands  alleged  to  have  been  bought 
by  the  person  through  whom  the  plain tilfs 
claimed,  for  the  use  of  the  one  through 
whom  the  defendants  claimed,  both  of  whom 
were  dead,  that  the  testimony  of  copartios 
to  the  action  was  incompetent  to  establish 
the  trust  by  proof  of  a  conversation  betwt'en 
the  alleged  trustee  and  the  cestui  que  trust. 
See,  however,  other  North  Carolina  cases 
cited  herein,  and  especially  Johnson  v.  Cam- 
eron, 136  N.  C.  243,  48  S.*E.  640. 

New  York  cases. 

The  decisions  of  the  New  York  court* 
present  such  conflicting  views  that  it  is 
thought  best  to  treat  them  separately. 

The  earliest  case  in  which  this  question 
arose  in  this  jurisdiction  is  Simmons  v. 
Sisson,  26  N.  Y.  264,  in  which  it  was  held 
that  the  statutory  provision  which  excluded 
a  party  to  an  action  in  which  the  legal 
representatives  of  a  deceased  person  were 
adverse  parties,  from  testifying  to  a  tran- 
saction "had  personally"  between  hipi  and 
the  deceased,  did  not  prevent  such  a  party 
from  testifying  to  a  conversation  between 
tlie  deceased  and  a  third  person  which  was 
overheard  by  him,  and  in  which  he  did  not 
participate.     The  court  said  that  the  hear* 


IOCS. 


MOLLISON  V.  RITTGERS. 


1185 


not  be  legal  evidence  against  either.  Worm- 
ley  V.  Hamburg,  40  Iowa,  22;  Clinton  Sav. 
Ikiiic  V.  Underhill,  115  Iowa,  292,  88  N. 
W.  357. 

But  appellant  insists  that,  eveh  though 
the  witnesses  were  competent  to  testify, 
their  evidence  should  be  excluded  for  that, 
as  is  said,  it  tends  to  vary  the  terms  of  a 
power  of  attorney  executed  by  deceased  to 
the  defendant  in  December,  1884.  This 
power  of  attorney  concededly  "applies  and 
refers  to  the  property  turned  over  to  de- 
fendant," and  authorizes  him  "to  collect 
any  notes,  accounts,  or  property  due  me, 
to  foreclose  mortgages,  to  satisfy  judg- 
ments and  mortgages,  to  loan  any  money 
that  I  may  have,  to  sign  my  name  to  any 
deeds  of  conveyance  of  land,  and  to  direct 


any  suits  that  may  be  necessary  to  collect 
mortgages  and  any  other  property  belong- 
ing to  me,  and  to  sign  my  name  to  any  of 
the  above  purposes  mentioned  herein,  giving 
and  granting  unto  my  attorney  full  power 
and  authority  to  do  and  perform  all  and 
every  act  and  thing  whatsoever  required 
and  necessary  to  be  done  in  and  about  the 
premises,  as  fully  as  I  might  or  oould  do 
if  personally  present,  reserving  the  right 
to  revoke  this  power  at  pleasure."  If  a 
gift  of  the  notes  and  mortgages  had  been 
consummated  in  1880,  it  needs  no  argument 
to  demonstrate  that  deceased  could  not 
affect  the  title  thereto  by  executing  a  pow- 
er of  attorney  in  relation  to  the  same  four 
years  later.  Moreover,  the  instrument  in 
its  terms  does  not  purport  to  modify  or 


ing  of  such  conversation  was  not  "a  tran- 
saction had  personally  between  the  deceased 
and  the  party,"  within  the  meaning  of  the 
statute,  the  language  of  which  had  refer- 
ence only  to  business  done  and  negotiations 
carried  on  .in  person  between  the  deceased 
and  such  party. 

And  in  Lobdell  v.  Lobdell,  36  N.  Y.  327, 
reversing  32  How.  Pr.  1,  the  court,  after 
arriving  at  the  same  conclusion  as  the  case 
last  cited,  went  on  to  say :  "When  the  legis- 
lature explicitly  limited  the  exclusion  of  a 
party  to  cases  in  which  he  should  offer  to 
testify  in  respect  to  a  transaction  or  com- 
munication had  personally  by  him  with  the 
deceased  person,  it  is  impossible  to  con- 
strue that  exclusion  as  meaning  to  cover 
transactions  or  communications  had  by 
some  third  person, — whoever  he  may  be,  and 
however  connected  with  the  party  offering 
to  testify, — ^with  the  deceased  person.  Such 
construction  would  ignore  the  terms  'had 
personally  by  him,'  which  serve  to  show  the 
precise  extent  of  the  exclusion." 

And  in  Gary  v.  White,  59  N.  Y.  336,  it 
^vas  held  that  a  party  was  not  precluded 
by  the  statutory  prohibition  under  discus- 
sion from  testifying  to  statements  made  by 
a  deceased  person  5)  a  third  party,  even  if 
the  witness  participated  in  the  conversation, 
Bo  long  as  his  testimony  was  limited  to 
what  was  not  personal  between  him  and  the 
deceased.  The  court  said  that  such  a  case 
di<I  not  fall  within  the  letter  of  the  statute, 
and  that  the  fact  that  another  person  was 
competent  to  speak  went  far  to  take  it  out 
of  the  substantial  reason  thereof. 

And  the  case  last  cited  was  relied  upon  in 
Ilildebrant  v.  Crawford,  65  N.  Y.  107,  af- 
firming 6  Lans.  502,  in  which  a  party  to  the 
action  waa  held  competent  to  testify  to  a 
conversation  heard  by  him  between  a  prin- 
cipal and  agent,  both  deceased,  as  against 
a  successor  m  interest  of  the  principal. 

And  in  Petrie  v.  Petrie,  2  Silv.  Sup.  Ct. 
438,  6  N.  Y.  Supp.  831,  affirmed  without 
f^pinion  in  126  N.  Y.  683,  27  N.  E.  958,  in 
which  a  will  was  attacked  upon  the  ground 
of  incompetency  and  undue  influence,  a  par- 
^y  was,  upon  the  authority  of  the  cases  here- 
t'^fore  cited,  permitted  to  testify  as  to  n 
20L.R.A.(N.S.)  Vo 


conversation  between  the  deceased  and  the 
opposite  party.  It  was  said  by  the  supieme 
court  that  as  long  as  the  witness  took  no 
part  in  the  matter,  and  was  not  referred 
to  as  being  present,  the  fact  that  her  name 
might  have  been  mentioned  did  not  make  her 
a  party  to  the  transaction. 

It  will  be  noticed  that  in  all  the  cases 
heretofore  cited,  except  the  last  one,  no 
question  as  to  the  validity  of  any  will  or 
other  instrument  in  writing  was  involved. 
Several  years  before  Petrie  v.  Petrie,  how- 
ever, other  cases  had  been  presented  to  the 
court  of  appeals  involving  the  validity  of 
written  instruments;  and  in  the  first  one, 
Holcomb  V.  Holcomb,  95  N.  Y.  316,  revers- 
ing 20  Hun,  156,  which  was  an  action  to 
set  aside  an  assignment  of  a  bond  and  mort- 
gage upon  the  ground  of  the  mental  in- 
capacity of  the  assignor,  since  deceased,  the 
court  found  it  necessary,  in  view  of  the 
peculiar  circumstances,  to  limit  to  some  ex- 
tent the  application  of  the  broad  rule  laid 
down  in  the  earlier  cases.  The  reversal 
was  due  to  the  admission  of  testimony  by 
the  sons  of  the  assignor  as  to  the  latter's 
mental  condition,  the  nature  of  which  may 
be  best  shown  by  giving  a  specific  instance 
thereof.  In  reply  to  a  question  as  to  what 
he  had  ever  heard  his  father  say,  when  the 
remarks  were  not  addressed  to  him,  one  of 
the  sons  stated  that  he  had  often  heard  bis 
father  talking  as  if  speaking  to  his  wife, 
who  was  dead,  or  as  though  talking  to  some- 
one, though  there  was  no  one  present.  In 
holding  such  testimony  inadmissible,  the 
court  said  that  in  this  instance  the  witness 
prepared  himself  to  hear  what  his  father 
might  say,  and  the  words  when  spoken  be- 
came a  communication  which  he  received; 
and  that  his  testimony  was  not  made  admis- 
sible because  his  father  did  not  solicit  the 
interview,  and  was  even  ignorant  of  his 
presence.  The  court,  in  referring  to  the  rule 
of  the  earlier  cases  cited  in  this  note,  that 
the  statutory  disqualification  did  not  pre- 
clude a  party  from  testifying  to  statements 
of  deceased  made  to  a  third  person  in  the 
hearing  of  a  witness,  though  the  latter  wag 
a  party  to,  or  was  otherwise  interested  in  the 
notion,  went  on  to  say:    "It  is  obvious  that 
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restate  the  conditions  on  which  the  papers 
were  then  delivered,  nor  was  any  evidence 
introduced  tending  to  prove  that  it  con- 
stituted or  was  executed  for  the  purpose 
of  embodying  the  original  agreement.  Who 
filed  it  for  record  does  not  appear.  Had 
it  been  executed  at  about  the  time  the 
papers  were  delivered,  or  thereafter,  as  era- 
bodying  the  understanding  of  the  parties, 
there  would  be  much  force  in  appellant's 
contention  that  the  oral  evidence  should  be 
excluded  because  tending  to  vary  the  terms 
of  a  written  instrument.  See  Bowman  t. 
Tagg,  5  Sadler  (Pa.)  74,  19  W.  N.  C.  147, 
8  Atl.  384;  Best  v.  Sinz,  73  Wis.  243,  41 
N.  W.  169.  But  as  the  transaction  was 
consummated,  if  at  all,  between  deceased 
and  defendant  long  prior  to  the  execution 


of  the  power  of  attorney,  and  there  was 
nothing  to  indicate  that  the  purpose  was 
to  evidence  it  in  writing,  the  above  doctrine 
cannot  be  invoked  to  exclude  the  oral  proof, 
nor  is  defendant  estopped  from  relying 
thereon.  See  Fawkner  v.  Lew  Smith  Wal 
Paper  Co.  88  Iowa,  169,  45  Am.  St.  Rep. 
230,  55  N.  W.  200.  It  follows  that  the 
testimony  of  the  two  witnesses  was  rightly 
receivcd. 

3.  Appellant  contends,  however,  that, 
even  though  this  evidence  be  considered, 
it,  in  connection  with  the  other  pn>oi, 
establishes  no  more  than  an  agency  on 
the  part  of  defendant,  which  was  revoke! 
by  the  death  of  the  intestate.  The  po-Aer 
of  attorney  apparently  was  executed  by 
deceased  on  this  theory,  and  tends  stron^u'iy 


a  proper  regard  to  the  rights  of  suitors  in 
the  administration  of  justice  requires  the 
conditions  upon  which  this  conclusion  de- 
pends to  be  strictly  observed.  The  policy 
of  the  statute  excludes  the  evidence  of  an  in- 
terested witness  concerning:  3st.  Any 
transaction  between  himself  and  a  deceased 
person,  or  in  which  the  witness  in  any 
manner  participated;  2d.  All  communi- 
cations between  the  person  deceased  and 
the  witness,  including  communications 
in  the  presence  or  hearing  of  the  wit- 
ness, if  he  in  any  way  was  a  party  there- 
to, or  communications  to  either  one  of 
two  or  more  persons,  if  all  were  inter- 
ested. Each  of  these  species  of  testimony 
is  as  much  opposed  to  the  spirit  and  intent 
of  the  statute  as  the  other.  If  the  proposed 
witness  has  asked  a  question  of  the  dece- 
dent, and  it  is  answered,  it  is  a  conversa- 
tion ;  if  while  the  decedent  is  conversing  with 
a  third  person,  the  witness  by  word  or  sign 
participates  in  it  or  is  referred  to,  his  evi- 
dence of  what  occurred  cannot  be  received.'* 

So,  in  Lane  v.  Lane,  95  N.  Y.  495,  whicli 
was  a  contest  of  a  will  upon  the  ground  of 
lack  of  testamentary  capacity,  it  appeared 
that  the  testator,  at  the  time  of  its  execu- 
tion, was  unable  to  utter  words,  but  made 
sounds  intelligible  to  those  familiar  with 
him,  and  signs  which  to  some  extent  anyone 
could  interpret,  and  that  his  wife  was 
familiar  with  such  sounds  and  signs,  and 
that  she  conversed  with  him  at  the  time  of 
the  execution  of  the  will.  It  was  held  that 
"her  testimony  so  far  as  it  embodied  words 
said  to  him  by  herself,  or  her  report  of  what 
he  said  to  herself  or  others,*'  was  incompe- 
tent. The  court,  after  declaring  that  such 
testimony  was  contrary  to  the  spirit,  if  not 
the  letter,  of  the  Code,  went  on  to  sav: 
"Sometliing  may  have  occurred  by  word  or 
net  in  the  presence  of  the  testator,  and  be- 
tween him  and  others,  to  which  she  was  not 
a  party,  and  of  which  she  could  testify,** 
citing  Cary  v.  White,  infra,  and  Kraushaar 
V.  Meyer,  72  N.  Y.  602. 

And  the  conclusion  reached  in  TTolcomb  v. 

Holcomb.  supra,  was  approved  in  Re  Evsa- 

man,  113  N.  Y.  62,  3  L.R.A.  599,  20  X.  E. 

fil3.  also  a  contest  of  a  will  on  the  ground  of 
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undue  influence,  in  which  it  was  held  that 
a  legatee  who  supported  the  testator  up*iu 
the  bed  in  his  arms  at  the  latter's  reqiu?t, 
while  another  guided  his  hand  in  subscribing 
his  name  to  the  will,  was  incompetent  itj 
testify  to  a  conversation  between  the  testa- 
tor and  the  subscribing  witnesses  attendir.; 
the  attestation  and  publication  of  the  wil.. 
the  whole  matter  of  the  execution  of  the  will 
constituting  but  a  single  transaction  mak- 
ing such  legatee  incompetent  to  testify  to 
any  part  of  it. 

And  in  Re  Dunham,  121  N.  Y.  575,  24 
N.  E.  932,  which  was  a  contest  against  tl? 
probate  of  a  codicil  to  a  will  on  the  grnuri 
of  undue  influence,  restraint,  and  ment;'l 
incapacity,  it  was  held,  upon  the  authority 
of  Holcomb  V.  Holcomb  and  Re  Evsam-ui. 
supra,  that  a  specific  and  residuary  legate*' 
under  the  will  was  incompetent  to  pr^-u' 
conversations  and  transactions  of  the  tes- 
tator with  others  in  the  presence  of  the  ysn- 
ness,  upon  the  ground  that  communieati-'*-* 
in  the  presence  of  the  witness  were  deenn  . 
to  be  made  to  him. 

And   in  Re  Bernsee,   141  N.  Y.   380.  .'^" 
N.  E.  314,  it  was  held  that  a  beneficiary  iin 
der  a  will,  the  probate  of  which  was  cn:- 
tested  upon  the  ground  that  there  wa«  ni» 
due  publication,  was  incompetent  to  le*ii:": 
to  any  conversation  or   transaction  in  b  - 
presence  at  the  time  of  its  execution  an 
publication,    though    the    witness    took    n- 
actual  part  in  the  conversation,  and  it  vvr.^ 
whollv  oetween  the  testator  and  the  ati»^t 
ing  witness.  The  court  said:    "If  active  par 
ticipation  in  the  conversation  was  iieces-ry 
to   exclude    an    interested    witness,    and  *'^ 
should  as  an  observer  he  permitt«»d  to  tc-ti- 
fy  to  transactions  in  form  between  the  «.• 
ceased    and    third    persons,    although    su-^ ' 
transactirns  were  in  his  interest,  it  wo'-!-i 
funiish  an  easy  and  convenient  method  i" 
every  case  of  evading  the  statute.     The  d» 
cisions  have  enforced  the  spirit  of  the  ?t.it' 
ute   by   excluding  such   evidence,    and   lia\? 
treated    transactions   between    the    deiv.^-^  ■ 
and  third  persons  in  the  presence  of  intf  - 
ested  parties  as  if  the  witness  actually  par- 
ticipated therein." 

And   in   Burdick  v.   Burdick,    180   X.  Y. 
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to  indicate  that  such  was  the  uiiderstanding 
of  deceased;  but  there  was  no  evidence  that 
defendant  ever  acted  tiiereunder,  or  that 
he  placed  it  on  record.  Indeed,  its  purpose 
might  well  have  been  merely  to  enable 
defendant  to  satisfy  existing  mortgages  of 
record.  It  also  appears  that  defendant 
Il'^ted  the  property  with  the  assessor  in 
1^02  and  1904  in  his  name  as  agent  of 
dec'cas^ed,  but  he  explained  that  in  so  doing 
he  merely  acquiesced  in  the  suggestion  of 
llie  assessor.  He  did  not  deny  the  latter 's 
testimony,  however,  that  he  then  informed 
the  assessor  that  he  was  handling  the 
money  for  his  mother.  This  may  have  re- 
ferred to  her  use,  as  he  appears  to  have 
been  turning  over  the  interest  to  her.  The 
husband  of  the  deceased  paid  the  taxes  on 


the  property  in  defendant's  hands  at  least 
from  1896  to  1904,  inclusive;  but,  as  the 
interest  was  paid  to  his  wife,  this  amounted 
to  no  more  than  allowing  her  who  enjoyed 
the  use  to  bear  the  burden.  The  testimony 
that  defendant,  in  an  examination  before 
the  court,  stated  that  he  had  given  deceased 
the  property  or  interest  thereon  from  time 
to  time  during  her  lifetime,  was  undisputed. 
The  objection  that  this  was  not  the  best 
evidence  is  untenable,  even  though  his  ex- 
amination was  taken  down  in  shorthand. 
A  gift  may  be  so  made  that  the  grantor 
shall  retain  the  use  during  life.  Tucker 
V.  Tucker,  138  Iowa,  344,  116  N.  W.  119. 
Though  there  was  no  evidence  that  such 
a  condition  was  incorporated  in  the  agree- 
ment in  this  case,  the  children  might  well 


2i)l,  73  N.  £.  23,  which  was  an  action  to  set 
a^ide  a  deed  executed  by  the  decedent,  upon 
the  ground  of  lack  of  consideration  and  un- 
due influence,  and  in  which  the  plaintitf 
showed  that,  after  the  grantor  conveyed 
the  property  to  the  grantee,  he  executed 
and  delivered  in  the  latter's  presence  a  lease 
of  the  property  to  a  third  person,  it  was 
held  that  the  grantee  was  precluded  from 
giving  any  testimony  as  to  the  conversation 
between  her  grantor  and  the  tenant,  for 
the  purpose  of  explaining  the  lease. 

And  in  Re  Bartholick,  35  N.  Y.  S.  R.  730, 
12  N.  Y.  Supp.  640,  which  was  a  contest  of 
a  will  upon  the  ground  of  lack  of  testamen- 
tary capacity  and  undue  influence,  a  legatee 
y>ho  was  the  housekeeper  and  personal  at- 
tendant of  the  testator  was,  upon  the  au- 
thority of  Re  Kysaman  and  Re  Dunham, 
supra,  held  to  be  incompetent  to  testify  to 
transactions  and  communications  in  imme- 
diate connection  with  the  execution  of  the 
will  seen  and  heard  by  her. 

It  will  be  noticed  that  the  language  of 
some  of  the  cases  taken  alone  would  go  far 
to  support  the  proposition  that  an  interest 
ed  witness  cannot  in  any  event  testify  to 
transactions  with  the  deceased  in  his  pres- 
ence, even  though  he  took  no  part  therein 
himself.  But  when  the  circumstances  of 
the  cases  in  which  the  language  is  used  are 
considered,  its  sweeping  character  must  be 
deemed  greatly  tempered  thereby.  Perhaps 
the  clearest  statement  of  the  correct  rule  as 
established  by  the  line  of  authorities  under 
review  is  to  be  found  in  Eighmie  v.  Taylor, 
<W  Hun,  573,  23  N.  Y.  Supp.  248,  in  which 
it  was  held  that  where  a  will  or  other  in- 
strument or  act  was  contested  on  the  ground 
of  undue  influiBnce,  restraint,  mental  inca- 
pacity, or  fraud,  a  person  interested  in  the 
♦•vent  of  the  action  or  proceeding  was  dis- 
qualified to  testify  to  any  transaction  or 
i-»mmunication  which  occurred  in  his  pres- 
♦•nre  or  hearing,  although  it  was  not  with 
or  addressed  to  such  person,  or  one  in 
which  he  participated;  and  that  "upon  other 
i-i-.ucs"  an  interested  witnens  might  be  per- 
mitted to  testify  to  a  conversation  or  trans- 
action between  the  decedent  and  a  third 
r-erson,  in  the  presence  of  the  witness,  pro- 
20  i..R.A.(X.S.) 


vided  he  was  not  referred  to  by  the  parties 
to  such  conversation,  and  did  not  partici- 
pate in  it  by  word,  sign,  or  act,  but  a  slight 
reference  or  participation  would  render  the 
witness  incompetent. 

And  it  was  apparently  in  accordance  with 
this  principle,  that  it  was  held  in  Re  Palma- 
teer,  78  Hun,  43,  28  N.  Y.  Supp.  1002,  citing 
Re  Eysaman,  supra,  that  the  daughter  of 
one  whose  will  was  contested  upon  the 
ground  of  undue  influence,  being  interested 
in  the  event  of  the  contest,  was  incompetent 
to  testify  to  a  conversation  bearing  upon 
the  questions  in  issue  had  between  the  testa- 
tor and  his  wife  in  the  daughter's  presence. 

And  it  was  with  this  distinction  in  mind 
that  Chief  Justice  Parker,  in  delivering  the 
opinion  of  the  court  in  Hutton  v.  Smith, 
175  N.  Y.  375,  67  N.  E.  635,  alTirming  74 
App.  Div.  284,  77  N.  Y.  Supp.  523,  deemed 
it  clear,  after  an  exhaustive  review  of  the 
New  York  decisions,  that  the  principle  laid 
down  in  the  earlier  cases,  such  as  Simmons 
V.  Sisson,  26  N.  Y.  264;  Lobdell  v.  Lobdell, 
36  N.  Y.  327,  reversing  32  How.  Pr.  1; 
Cary  v.  White,  59  N.  Y.  336,  was  too  broadly 
stated,  and  declared  the  true  rule  to  be  that 
all  conversations  or  transactions  between  a 
person  since  deceased  and  a  third  person, 
in  the  presence  or  hearing  of  a  party  to 
the  action  or  a  person  otherwise  interested 
therein,  could  not  be  testified  to  by  the 
latter,  if  he,  by  word  or  sign,  participated 
in  the  transaction  or  conversation,  or  was 
referred  to  in  the  course  of  it,  or  was  in 
any  way  a  party  to  it. 

And  the  following  cases  make  it  apparent 
that,  under  the  rule  as  now  prevailing  in 
New  York,  the  phrase  "personal  transac- 
tions," as  used  in  the  statute,  is  to  be  lib- 
erally construed,  when  one  claiming  to  be 
only  a  bystander  offers  to  testify  to  such 
trP"Ractions. 

Thus,  in  Adams  v.  Morrison,  113  N.  Y. 
152,  20  N.  E.  829,  wherein  the  plaintiff 
sought  to  establish  a  copartnership  be- 
tween himself  and  the  defendant's  intestate, 
the  former  was  held  to  be  incompetent  to 
testify  that,  about  the  time  he  claimed  the 
copartnership  was  formed,  the  deceased  made 
an   entry    in    his   prosoncc,    in   a   docket  or 
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have    accorded    this    consideration    for    the 
welfare  of  their  mother. 

No  time  was  fixed  for  division  among  tiie 
children,  save  when  the  paper  should  be 
collected,  and  the  fact  that  defendant  has 
held  this  property  twenty -five  years  before 
undertaking  to  divide  among  the  children 
is  cited  as  a  circumstance  inconsistent  with 
the  theory  of  a  gift.  Possibly,  the  other 
children  might  complain  of  this,  but  no  one 
else,  and  the  fact  that  the  income  was 
reserved  on  motion  of  the  children  for  the 
mother  sufficiently  explains  the  circum- 
stance. Nothing  done  with  the  property 
since  the  alleged  delivery  is  necessarily  in- 
consistent with  the  theory  that  the  deceased 
gave  the  property  as  testified  by  the  two 
witnesses.  Their  testimony  plainly  indi- 
cates not  only  the  motive  in  parting  with 
the  notes  and  mortgages,  but  that  she  did 
in  fact  deliver  them  to  defendant  for  him- 
self and  brother  and  sisters.  The  moat 
that  can  be  said  is  that  in  response  to 
parental  duty  he  delayed  distribution,  when 
this  might  have  been  effected  immediately. 
It  will  be  noticed  that  no  word  was  ut- 
tered by  the  deceased  indicating  that  she 
intended  to  retain  any  interest  in  the 
property  or  dominion  over  the  papers.  On 
the  contrary,  the  intention  is  apparent  that 


the  ownership  was  to  pass  to  the  chiidn^n 
at  once,  and  that  defendant  was  but  tliHr 
trustee  to  hold  these  securities  for  divi- 
sion in  the  future  as  directed  bv  the 
deceased.  She  exercised  no  dominion  after 
parting  with  the  possession.  Where  out 
"clearly  and  intelligently  manifests  an  in- 
tention to  make  a  present  gift  of  perN^ua! 
property  to  another,  and  in  consummatii  q 
of  his  intention  makes  such  a  delivery  to 
a  third  person  for  the  use  of  the  iiitendei 
donees  as  he  is  then  capable  of  maklD;:. 
considering  the  character  and  situation  o: 
the  property,  the  person  to  whom  deliverv 
is  thus  made  wull  be  presumed,  in  the  ab- 
sence of  countervailing  circumstanoes.  to 
take  the  property  as  trustee  of  the  iuteiuied 
donees,  and  not  merely  as  agent  of  the 
donor."  In  this  case  the  person  to  wimn. 
delivery  was  made  was  one  of  the  benetiiMa- 
ries,  and  received  the  deposit  as  t^u^te« 
coupled  with  an  interest,  and  the  conclii*:uii 
is  inevitable  that  his  possession  w;l^  as 
trustee  for  the  donees.  See,  as  k-ari:\i 
thereon:  Ibid.;  Martin  v.  McCuUough,  I3«i 
Ind.  331,  34  N.  E.  819;  Green  v.  Tular.e, 
52  N.  J.  Eq.  169,  28  Atl.  9;  Hackett  t. 
Moxley,  66  Vt.  71,  25  Atl,  898. 
Afiirmed. 


register,   of   the  name   of   himself  and   the 
plaintiff  as  a  firm. 

And  in  Devlin  v.  Greenwich  Sav.  Bank, 
126  N.  Y.  756,  26  N.  E.  744,  %yhich  was  an 
action  to  establish  a  gift  causa  mortis ^  in 
which  testimony  on  the  part  of  the  plaintiff 
as  to  a  conversation  at  which  she  was  pres- 
ent, between  the  deceased  and  a  third  person, 
was  excluded  upon  other  grounds,  the  writer 
of  the  opinion  went  on  to  say  that  it  was 
doubtful  if  the  witness  could  be  permitted 
to  testify  to  a  conversation  in  her  presence 
between  a  deceased  and  a  third  person  rela- 
tive to  the  gift  she  claimed. 

And  in  Dolan  v.  Leary,  C9  App.  Div.  459, 
74  N.  Y.  Supp.  981,  affirmed  without  opinion 
in  174  N.  Y.  540.  66  N.  E.  1107,  which 
was  an  action  to  adjudicate  the  plaintiff  the 
owner  of  certain  property  formerly  owned  by 
his  deceased  wife,  and  in  which  it  was 
claimed  that  the  property  was  deeded  to  an 
intermediary  who  deeded  it  to  the  plaintiff 
and  the  plaintiff's  wife  as  joint  tenants, 
and  that  the  deeds,  which  were  never  re- 
corded, had  been  lost,  it  wan  held  that  the 
plaintiff  was  incompetent  to  testify  to  their 
execution  in  his  presence,  though  the  deed  to 
him  and  his  wife  as  joint  tenants  was  exe- 
cuted by  the  intermediary,  and  not  by  the 
deceased  wife. 

And  in  Head  v.  Teotor,  10  Hun.  548,  it 
was  hold  that  the  rule  permitting  a  party 
to  an  action  to  testify  to  a  conversation 
between  the  deconsod  and  third  person  did 
not  apply  where  tlie  third  ]HMSon  was  an 
agent  for,  and  acting  in  the  interest  of,  the 
witness. 
29  L.R.A.(N.S.) 


So,  in  Waver  v.  Weaver,  15  Hun,  277,  in 
which  it  was  alleged  that  certain  prl4ni^- 
sory  notes  had  been  given  by  a  deceased  to 
one  of  the  defendants  to  be  equally  diviti'^i 
between  both  defendants,  a  question  ask*-! 
one  of  the  defendants:  **Were  you  present 
when  the  notes  were  handed  over  to  .  .  - 
[the  other  defendant]  ?" — was  held  to  be  in- 
admissible, as  calling  for  testimony  of  a  per- 
sonal  transaction  with   the   deceased. 

And  in  Erwin  v.  Erwin,  64  Hun,  166,  7 
N.  Y.  Supp.  365,  which  was  an  action  t^ 
enforce  the  specific  performance  of  a  paml 
promise  to  convey  land  as  a  homestoad  fur 
the  plaintiff,  made  by  a  deceased  per>  n. 
it  was  held  that  the  yvUe  of  the  plaii.t;ti 
was  incompetent  to  testify  to  a  convcr^i• 
tion  between  the  deceased  and  the  plain ti:* 
in  th«  course  of  which  the  alleged  prunii^ 
was  made  by  the  deceased,  though  she  t  *.k 
no  part  therein,  upon  the  ground  that  tliis 
was  a  personal  transaction  betwwn  i- 
wife  and  the  deceased,  within  the  spir  t 
and  meaning  of  the  statute.  The  ct>urt  <:'''- 
that  although  it  must  appear  that  the  con- 
versation or  transaction  sought  to  be  e\ 
eluded  under  the  statute  was  a  personal  <r.r. 
it  need  not  have  been  private  or  conJiii'-'. 
to  the  witness  and  the  deceased,  nor  «»«  • 
the  witness  have  been  pecuniarily  intrr- 
ested  in  the  transaction  at  the  time. 

And  in  Ditmars  v.  Sackett^  92  Hun.  3S\ 
36  N.  Y.  Supp.  690,  it  was  hold  to  be  ^( 
settled  that  a  personal  transaction  or  ciu 
munication  between  a  decedent  and  a  i^it!<«-* 
having  an  interest  in  the  result  of  an  ^f- 
tion  against  the  estate,  to  which  the  stat- 
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utory  inhibition  applied,  includod  a  trans- 
action or  commiimciitiou  of  the  decedent 
with  another  in  tiie  presence  of  tlic  witness, 
on  the  subject  to  wliich  his  interest  related, 
though    lie  took  no  actual  part  in  it. 

And  in  Stilhvell  v.  Boyer,  21  App.  Div. 
231,  47  N.  Y.  Supp.  G6G,  it  was  held  that  in 
an  action  of  ejectment  the  plaintiff  could  not 
tositifv  to  a  conversation  had  between  the 
p«'rsoii  through  whom  lie  derived  his  title 
and  the  person  through  whom  the  defend- 
ants claimed  title,  both  of  whom  were  de- 
ci>ased  at  the  time  of  the  trial,  though  he 
took  no  active  part  in  the  conversation, 
and  had  no  interest  in  the  premises  in  ques- 
tion at  the  time  the  conversation  took  place. 

And  in  Leary  v.  Corvin,  G3  App.  Div.  ]51, 
71  N.  Y.  Supp.  335,  which  was  an  action  to 
ingraft  a  trust  upon  certain  land  conveyed 
by  tlie  father  and  mother  of  the  plaintiff 
to  a  church,  it  was  held  that  the  plaintiff 
was  incompetent  to  testify  that,  just  be- 
fore the  deed  to  the  cliurch  was  executed, 
she  was  called  into  a  room  in  which  were 
her  mother  and  the  pastor  of  the  church, 
wlio  was  also  treasurer  and  trustee  of  the 
cliurch  corporation,  and  that  then  her  moth- 
er said  to  the  pastor:  *'Thi8  is  my  only 
child;  this  is  the  one  that  I  want  the 
property  held  in  trust  for  by  the  church." 

And  in  Shook  v.  Fox,  126  App.  Div.  665, 
110  N.  Y.  Supp.  951,  which  was  an  action 
of  ejectment,  it  was  held  that  the  defend- 
ant should  not  be  allowed  to  give  evidence 
as  to  a  contract  between  the  plaintiff's  de- 
ceased ancestor  and  a  third  person,  made 
for   the  plaintiff's  benefit. 

In  Burnham  v.  Burnham,  46  App.  Div. 
513,  62  N.  Y.  Supp.  120,  affirmed  without 
opinion  in  165  N.  Y.  659,  69  N.  E.  1119, 
which  was  an  action  against  the  devisees 
under  a  will  to  charge  them  with  a  debt  of 
their  testator,  evidence  of  the  plaintiff  as  to 
conversation  which  took  place  in  his  pres- 
ence between  the  testator  and  another  was 
held  to  be  properly  excluded,  but  the  char- 
acter of  the  conversations  is  not  shown,  no 
other  reference  being  made  to  them  in  the 
opinion. 

In  Campbell  y.  Maginn,  21  Jones  &  S.  514, 
in  "which  the  question  was  whether  or  not 
the  defendant  employed  the  plaintiff's  in- 
testate to  do  repairs  on  certain  premises, 
the  court,  upon  the  authority  of  Holcomb 
V.  Holcomb,  supra,  excluded  the  testimony 
on  the  part  of  the  defendant  as  to  a  conver- 
sation which  took  place  between  the  owner 
of  the  premises,  the  lessor  of  the  defendant, 
and  the  plaintiff^s  intestate,  at  which  the 
defendant  was  present,  but  in  which  he  did 
not  join. 

In  Brague  v.  Lord,  67  N.  Y.  495,  a  party 
was  held  incompetent  to  testify  to  a  re- 
mark made  by  the  deceased,  though  ad- 
dressed to  a  third  person,  where  the  speaker 
turned  his  head  toward  the  witness  at  the 
same  time,  so  as  to  include  him  in  the 
audience. 
29  L.R.A.(N.S.)^ 


In  the  following  cases,  in  none  of  which 
was  the  validity  of  any  instrument  at- 
tacked, parties  to  the  actions  or  persons 
otherwise  interested  were  permitted  to  testi- 
fy to  conversations  between  the  deceased 
and  third  persons,  where  the  witness  took 
no  part  whatever  therein,  the  courts  rely- 
ing upon  the  authority  of  the  earlier  deci- 
sions: Badger  v.  Badger,  88  N.  Y.  546,  42 
Am.  Rep.  263;  Simmons  v.  Havens,  101  N. 
Y.  427,  5  N.  E.  73;  O'Brien  v.  Weiler,  140 
N.  Y.  281,  35  N.  E.  587 ;  Sanford  v.  Sanford, 
61  Barb.  293,  6  Lans,  485;  Nicholls  v.  Van 
Valkenburgh,  15  Hun,  230;  Crawford  v. 
Haines,  44  Hun,  597;  Burns  v.  Mullin,  42 
App.  Div.  116,  58  N.  Y.  Supp.  933;  Farrar  v. 
Farmers*  Loan  &  T.  Co.  85  App.  Div.  367, 
83  N.  Y.  Supp.  172;  Re  Andrews,  97  App. 
Div.  429,  89  N.  Y.  Supp.  965;  Re  Hartman, 
13  Misc.  486,  35  N.  Y.  Supp.  495;  Marsh  v. 
Gilbert,  2  Redf.  465;  Connelly  v.  O'Connor, 
17  N.  Y.  S.  R.  261,  1  N.  Y.  Supp.  489; 
Brown  v.  Klock,  1  Silv.  Sup.  Ct.  273,  5  N. 
Y.  Supp.  245;  Re  Brown,  38  N.  Y.  S.  R. 
130,  14  N.  Y.  Supp.  122  (in  which  the 
court  declared  that  while  it  might  be  true 
that  the  testimony  of  the  witnesses  was  pre- 
arranged so  as  to  escape  the  statute,  and 
render  their  testimony  admissible,  that  as- 
pect of  the  question  bore  only  upon  their 
credibility ) ;  Benedict  v.  Phelps,  2  N.  Y. 
Week.  Dig.  160. 

And  in  Kraushaar  v.  Meyer,  72  N.  Y.  602, 
and  Smith  v.  Ulman,  26  Hun,  386,  the 
courts,  in  declaring  parties  incompetent 
to  testify  to  a  conversation  between  the 
deceased  and  a  third  person,  because 
the  witness  participated  therein,  assented 
to  a  rule  that  a  witness  might  testify 
when  the  conversation  was  between  the  de- 
ceased and  a  third  person,  in  which  he  in 
no  manner  participated. 

In  Stern  v.  Eisner,  61  Hun,  224,  4  N.  Y. 
Supp.  406,  and  in  Patterson  v.  Copeland, 
52  How.  Fr.  460,  the  same  conclusion  was 
reached  as  in  Cary  v.  White,  59  N.  Y.  336, 
and  it  was  held  that  a  party  could  testify  to 
a  remark  made  by  the  deceased  to  a  third 
person,  though  it  was  part  of  the  general 
conversation,  in  which  he  participated. 

On  the  other  hand,  in  Price  v.  Price,  33 
Hun,  69,  it  w^as  held  that  participating  in 
some  of  the  conversation  between  a  deceased 
person  and  another,  had  in  the  presence 
of  the  witness,  was  sufficient  to  exclude 
her  testimony  as  to  any  part  of  it. 

And  in  Gambee  v.  Gambee,  24  App.  Div. 
446,  48  N.  Y.  Supp.  501,  it  was  declared 
to  be  well  settled  that  an  interested  witness 
was  disqualified  from  giving  evidence  of  an 
interview  between  a  deceased  party  and  a 
third  person,  where  the  witness  took  any 
part  in  the  conversation,  even  though  the 
portion  of  the  interview  in  which  he  par- 
ticipated constituted  no  part  of,  or  was 
wholly  eliminated  from,  his  testimony.  To 
the  same  effect  is  Ross  v.  Harden,  10  Jones 
«fc  S.  427.  J.  A.  C. 
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FRED  DOWNS  et  al. 
(142  Iowa,  420,  120  N.  W.  10C7.) 

Judgment  —  attack  —  straniper. 

One  taking  a  mortgage  from  a  judgment 
debtor  to  secure  a  claim  accruing  before 
entry  of  the  judgment  cannot  challenge  the 
amount  of  the  judgment  because  payments 
which  the  debtor  had  made  were  not  cred- 
ited upon  the  indebtedness  prior  to  the 
entry  of  the  judgment,  and  because  the 
judgment  was  entered  by  default  without 
knowledge  on  the  part  of  the  debtor  of 
that  fact,  where  no  fraud  and  collusion  be- 
tween the  parties  are  shown,  although  the 
failure  to  make  such  credits  injuriously 
affects  the  rights  of  the  mortgagee. 

(Sherwin,  J.,  dissents.) 

(May  8,  1909.) 

APPEAL  by   plaintiff   from   a  judgment 
of    the    District    Court    for    Crawford 
County  dismissing  so  much  of  the  petition 


in  an  action  brought  to  fonvlose  a  n<»te  an<l 
mortgage  as  prayed  for  the  eorrei'ti«»n  oi  u 
fraudulent  judgment  obtained  against  dt- 
fendant  Reed  in  a  suit  to  which  plaintilf 
was  not  a  party.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Conner  A  Ijally  for  appellant 
Mr.  W.  C.  Saul  for  appellees. 

Sherwin,  J.,  delivered  the  opinion  of 
the  court: 

The  petition  alleged  that  on  the  2-(th 
of  October,  1904,  the  defendants  Freii 
Downs  and  Sophia  Downs  made  and  deliv- 
ered to  the  plaintiff  their  promissory  note 
for  $1,008,  and  secured  the  same  by  a 
mortgage  on  real  estate.  Judgment  for  the 
amount  thereof  and  for  a  foreclosure  of 
the  mortgage  was  asked  against  said  de- 
fendants. In  an  amendment  to  the  petition 
it  was  alleged:  That  in  1903  the  detendaut 
M.  Reed  obtained  a  judgment  against  her 
codofendant,  Fred  Downs,  for  the  sum  of 
$770.45,  and  costs.  That  prior  to  the  rendi- 
tion of  said  judgment  Downs  had  made  pay- 
ments to  M.  Reed  on  her  claim  a,<rai:)<t 
him,    aggregating    about    $450,    which   <^!>e 


\ote.  —  Right  of  creditor  to  attack  a 
jtutgrncttt  against  debtor  in  favor  of 
another  creditor  on  the  ground  of  ac- 
cidettt  or  mistake. 

The  only  cases  found  upon  this  question 
are  those  in  which,  as  in  Stewabt  Lumber 
Co.  Y.  Downs,  the  judgment  w;a8  for  more 
than  was  due,  and  the  majority  agree  with 
that  case  in  holding  that  such  a  condition 
does  not  furnish  ground  for  attack  upon 
the  judgment  by  another  creditor. 

Thus  in  Safe  Deposit  &  T.  Co.  v.  Wright 
44  C.  C.  A.  421,  105  Fed.  155,  it  was  held 
that  want  of  consideration  for  a  judgment 
was  not  available  collaterally  to  a  junior 
lien  holder,  in  the  absence  of  fraud  as 
against  him,  even  though  fraud  against 
the  judgment  debtor  was  shown. 

In  Adam  v.  Arnold,  86  111.  185,  it  was 
held  that  judgment  on  confession  for  the 
amount  due  could  not  be  set  aside  at  the 
instance  of  a  stranger  to  the  suit,  though 
he  was  a  subsequent  judgment  creditor. 

In  Rae  v.  Lawser,  18  How.  Pr.  23,  9 
Abb.  Pr.  380,  note,  where  an  assignee  of  a 
judgment  paid  full  value  therefor  on  being 
assured  by  the  plaintiff  and  defendant  that 
nothing  had  been  paid  thereon,  it  was  held 
that  it  could  not  be  set  aside  at  the  in- 
stance of  a  subsequent  jud^^nient  creditor 
on  the  ground  that  it  had  in  fact  been 
partly  paid. 

In 'Dougherty's  Estate.  9  Watts  &  S.  189. 
42  Am,  Etc,  320,  it  was  hold  that  creditors 
could  not  vacate  a  prior  judsrment,  morel}' 
on  the  gfround  that  the  debtor  had  been 
overresichod :  tliat  thoy  could  not. try  over 
again  a  defense  which  their  debtor  could 
have  made,  there  being  no  collusion. 

Roe  also  Tliompson's  Appeal,  57  Pa.  175- 
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I  And  in  Lewis  v.  Rogers,  16  Pa.  18,  where 
a  judgment  creditor  attacked  a  prior  juJ::- 
ment  collaterally  on  the  ground  of  failure 
of  consideration,  Gibson,  Ch.  J.,  in  deny 
ing  relief  to  plaintiff,  said:  '*Credit«<r* 
can    attack    a    judgment    collaterally    onl;. 

I  for  collusion,  not  for  matter  of  defi'n^r. 
original  or  subsequent.  A  debtor  or  hW 
representative  may  have  a  judgment  agair^t 
him  opened  on  ground  laid,  and  when  lot 
into  a  defense  on  the  merits  reduce  or  dis- 
charge it.  Nor  will  I  say  that  if  he  wiT'' 
to  refuse  to  move  for  the  benefit  of  hi"* 
creditors  they  would  not  be  permitted  t-- 
move  in  his  name.  An  insolvent  man  is  not 
suffered  to  give  away  his  property  by  mean- 
of  a  judgment  which,  though  proper  at 
first,  has  become  a  security,  for  less  t!uii 
the  amount  of  it,  but  while  it  stands  as  a 
debt  of  record  unabated,  in  whole  or  in 
part,  neither  the  sheriff  nor  an  antaffci.i?!t 
creditor  can  resist  the  enforcement  of  it  -is 
a  lien." 

But  in  Hinchman  v.  Town,  10  Mich.  r>0:5. 
where  an  attachment  creditor  incluii»i 
items  not  yet  due,  by  mistake,  it  was  hf  1 : 
that  other  attachment  creditors  could  at- 
tack the  judgment,  as  to  the  part  improp 
erlv  included,  bv  a  bill  in  equitv. 

And   in   Shaw  v.  Dwight,  27 'N.  Y.  lM4. 
84  Am.  Dec.  275.  a  junior  judgment  crol- 

'  itor  was  permitted  to  maintain  an  aotifu 
to  cancel  prior  judgments  against  t':e 
debtor  on   the  ground   that  they  had  been 

I  paid,  without  allegation  or  proof  of  frauJ 
or  collusion  between  the  debtor  and  the  fipt 
judgment  creditor  for  the  purpose  of  hin- 


dering creditors. 
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failed  and  refused  to  credit  and  indorse 
tliereon,  althougii  the  same  should  have 
been  so  indorsed.  That  the  judgment 
against  Downs  was  rendered  on  his  default, 
and  without  any  knowledge  on  his  part 
that  he  had  not  been  given  credit  for  the 
payments  so  made.  The  petition  further 
alleged  that  the  action  of  the  said  M.  Reed 
in  so  failing  and  refusing  to  credit  Downs 
was  in  fraud  of  the  plaintiff's  rights.  The 
plaintiff  prayed  that  the  sums  so  paid  by 
Downs  be  credited  on  the  Reed  judgment. 
The  defendant  Reed  demurred  to  the 
amended  petition,  and  the  demurrer  was 
sustained.  The  plaintiff  thereupon  electing 
to  stand  on  its  pleading,  judgment  was 
entered  dismissing  its  petition  as  to  M. 
Reed,  and  this  appeal  followed. 

For  the  purpose  of  this  case,  it  must  be 
conceded  that  the  Reed  judgment  against 
Downs  was,  so  far  as  the  amount  thereof 
is  concerned,  the  result  of  fraud  or  mistake. 
The  demurrer  admitted  that  it  was  too 
large*  by  the  aggregate  amount  of  the  pay- 
ments alleged  to  have  been  theretofore  made 
by  Downs,  and  that  Downs  suffered  a  de- 
fault judgment  to  be  taken  against  him, 
believing  that  he  had  been  properly  credited 
with  the  amount  so  paid.  If  the  payments 
were  in  fact  made  as  alleged,  one  of  two 
things  must  be  true:  The  defendant  Reed 
took  the  judgment  for  the  amount  she  did, 
either  through  fraud  or  mistake.  At  the 
time  such  judgment  was  taken,  the  plaintiff 
was  a  creditor  of  Downs,  and  its  security 
was  seriously  impaired,  if  not  wholly  de- 
stroyed, by  such  erroneous  or  fraudulent 
judgment. 

The  question  for  determination,  then,  is 
whether  the  plaintiff  may  have  the  judg- 
ment corrected  as  to  its  amount  in  this 
direct  equitable  proceeding.  That  this  suit 
is  a  direct  attack  on  the  judgment  in  the 
respect  indicated  cannot,  we  think,  be  seri- 
ously questioned.  A  direct  attack  on  a 
judgment  is  an  attempt  to  amend,  correct, 
reform,  vacate,  or  enjoin  the  execution  of 
the  same  in  a  proceeding  instituted  for 
that  purpose;  and  it  is  a  general  rule  that, 
when  the  elements  of  fraud  or  mistake  are 
involved  in  the  issue,  the  attack  is  direct. 
Karle  v.  Earle,  91  Ind.  27;  Thompson  v. 
NfcCorkle,  136  Ind.  484,  43  Am.  St.  Rep. 
334,  34  N.  E.  813,  36  N.  E.  211;  Morrill 
V.  Morrill,  20  Or.  96,  11  L.R.A.  155,  23 
Am.  St.  Rep.  95,  25  Pac.  362.  The  plain- 
tiff was  not  a  party  to  the  suit  between 
Reed  and  Downs,  nor  could  it  have  been 
made  a  party,*  because  at  that  time  its 
claim  against  Downs  was  not  secured  by 
the  mortgage  which  it  now  seeks  to  fore- 
close. Nor  would  it  have  been  a  necessarv 
party  had  it  been  otherwise,  for  the  suit 
of  the  defendant  Reed  was  based  on  notes 
29L.R.A.(N.S.) 


wliich  were  unsecured.  Not  being  a  party 
nor  a  privy  to  the  action  or  judgment 
against  Downs,  the  plaintiff  could  not  have 
the  judgment  reviewed  by  appeal  or  writ, 
and  hence  its  only  remedy  lies  in  an  appeal 
to  a  court  of  equity  to  have  the  same  cor- 
rected. That  a  stranger  to  a  judgment 
which  is  the  result  of  fraud  or  collusion, 
whose  rights  are  affected  thereby,  may  so 
proceed  we  think  is  well  settled  by  the 
authorities,  and  sustained  by  equitable  prin- 
ciples which  can  hardly  be  denied.  The 
principles  of  natural  justice  and  sound  mor- 
als will  not  permit  a  man  to  gain  an  ad- 
vantage by  fraudulent  acts;  and  when  one 
has  gained  an  unfair  advantage  in  proceed- 
ings at  law,  by  fraud  or  misconduct,  where- 
by the  court  is  made  an  instrument  of  in- 
justice, equity  will  interfere  to  prevent 
him  from  reaping  the  benefit  of  such  unfair 
advantage.  It  would  be  grossly  inequitable 
to  allow  a  fraudulent  judgment  to  defeat 
a  just  claim  against  the  judgment  debtor, 
and  the  authorities  are  practically  unani- 
mous in  holding  that  a  judgment  procured 
by  the  fraud  and  collusion  of  the  judgment 
creditor  and  debtor  may  be  attacked  by  a 
creditor  who  will  be  injured  if  it  be  allowed 
to  stand.  The  petition,  in  substance,  al- 
leged that  Mrs.  Reed  took  a  judgment 
against  Downs  for  $500  more  than  was  due 
her,  and  that  by  so  doing  she  perpetrated 
a  fraud  on  the  plaintiff  and  on  Downs.  If 
such  was  the  fact,  and  the  demurrer  admit- 
ted as  much,  she  should  not,  in  my  judg- 
ment, be  permitted  to  profit  thereby  to  the 
detriment  of  the  plaintiff. 

On  the  proposition  that  a  stranger  to  a 
judgment  may  impeach  it  for  fraud  or  mis- 
take, see  the  following  cases:  Marine  Ins. 
Co.  V.  Hodgson,  7  Cranch,  332,  3  L.  ed.  362; 
Beeler  v.  Bullitt,  3  A.  K.  Marsh.  280,  13 
Am.  Dec.  161;  Downs  v.  Fuller,  2  Met. 
135,  35  Am.  Dec.  393;  Nason  v.  Blaisdell, 
12  Vt.  165,  36  Am.  Dec.  331;  Vose  v. 
Morton,  4  Gush.  27,  50  Am.  Dec.  750;  Sco- 
ville  V.  Brock,  79  Vt.  449,  118  Am.  St.  Rep. 
975,  65  Atl.  577;  Delaney  v.  Brown,  72 
Vt.  344,  47  Atl.  1067;  Inman  v.  Mead,  97 
Mass.  310;  Sargent  v.  Salmond,  27  Me.  539; 
Edson  v.  Cumings,  52  Mich.  52,  17  N.  W. 
693;  Bergman  v.  Hutcheson,  60  Miss.  872; 
Mechanics*  Nat.  Bank  v.  Burnet  Mfg.  CJo. 
33  N.  J.  Eq.  486;  Freeman,  Judgm.  §§  336, 
337,  512;  Freeman,  Executions,  3d  ed.  §  136; 
Bixby  V.  Adams  County,  49  Iowa,  507. 
That  fraud  or  mistake  in  the  amount  of 
a  judgment  may  be  corrected  by  a  court 
of  equity  is  settled  by  our  own  decisions. 
Bernard  v.  Douglas,  10  Iowa,  370;  Par- 
tridge V.  Harrow,  27  Iowa,  97,  99  Am.  Dec. 
643;  Barthell  v.  Roderick,  34  Iowa,  517; 
Snyder  v.  Ives,  42  Iowa,  157;  Bixby  v. 
Adams  County,  supra;   Milliman  v.  Eddio, 
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115  Iowa,  530,  88  N.  W.  964.  In  Bernard 
V.  Douglas  the  plaintiiTs  brought  an  action 
in  equity  to  set  aside  a  judgment  by  con- 
fession. They  were  junior  creditors  and 
strangers  to  the  judgment;  but  it  was  held 
that  they  might  maintain  the  action.  The 
transaction  under  consideration  is  analogous 
to  fraudulent  conveyances  or  to  collusive 
and  fraudulent  legal  proceedings,  which  are 
everywhere  held  to  be  subject  to  attack 
by  existing  creditors.  A  judgment  obtained 
by  fraudulent  and  collusive  legal  proceed- 
ings is  no  more  sacred  than  any  other  form 
of  fraudulent  conveyance,  and  may  be  at- 
tacked by  creditors,  no  matter  how  legal 
it  may  be  in  form.  20  Cyc.  Law  &  Proc. 
p.  397,  and  cases  cited. 

The  appellee  urges  that,  under  §  3440 
of  the  Code,  the  judgment  against  Downs 
cannot  be  modified.  The  section  was  evi- 
dently intended  to  apply  only  to  parties  or 
privies  to  the  judgment,  and  not  to  those 
in  the  plaintiff's  situation.  Otherwise  there 
could  be  no  attack  on  a  fraudulent  judg- 
ment by  any  stranger  thereto,  no  matter 
whether  a  creditor  or  not. 

The  sufficiency  of  the  petition  is  chal- 
lenged, and  it  must  be  admitted  that  it  is 
not  clear  and  definite  in  its  allegations  of 
either  fraud  or  mistake.  But  it  was  not 
property  attacked  in  the  trial  court,  and, 
for  the  purposes  of  this  appeal,  I  am  of  the 
opinion  that  it  should  be  held  to  fairly 
present  the  issue  discussed.  A  majority 
of  the  court  disagree  with  me  as  to  the 
right  of  the  plaintiff  to  have  the  judgment 
corrected  as  to  its  amount,  and  hold  that 
a  judgment  rendered  for  a  larger  amount 
than  is  due  the  judgment  creditor  cannot 
be  challenged  or  corrected  at  the  suit  of 
a  stranger  thereto,  unless  it  be  shown  that 
it  was  procured  by  the  fraud  and  collusion 
of  the  judgment  debtor  and  creditor.  This 
conclusion  is  based  on  the  general  rule  that, 
where  no  fraud  or  collusion  has  been  shown 
in  the  recovery  of  the  judgment,  it  is  con- 
clusive of  the  fact  and  the  amount  of  the 
indebtedness  of  the  judgment  debtor,  and 
cannot  be  collaterally  impeached  by  third 
persons  in  a  subsequent  suit  where  such 
indebtedness  is  called  in  question.  23  Cyc. 
Law  &  Proc.  pp.  1286,  1287,  and  cases  cited; 
Freeman,  Ju^gm.  §§  335,  336;  Black,  Judgm. 
§§  293,  294,  317.  It  is  true  that  the  petition 
does '  not  allege  fraud  and  collusion  on 
the  part  of  Mrs.  Reed  and  Downs.  It  goes 
no  farther  than  to  allege  that  a  judgment 
by  default  was  taken  against  Downs  for 
a  much  larger  amount  than  was  due  Mrs. 
Reed  from  him,  and  that  such  act  on  the 
part  of  Mrs.  Reed  was  in  fraud  of  the  plain- 
tiiTs rights. 

A  majority  of  the  court  think  the  judg- 
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ment    should    be    affirmed,    and    it   is   so 
ordered. 

Deeiner,  J.:     I  concur  in  the  result 

£vans,  Ch.  J.,  specially  concurring: 

It  is  clear  to  me  that  the  trial  court 
properly  sustained  the  demurrer  to  the 
petition,  and  that  its  order  to  that  efifeet 
should  be  affirmed.  I  concur,  therefore, 
in  the  result  announced.  I  am  not  willing, 
however,  to  place  the  affirmance  upon  the 
grounds  stated  in  the  6pinion  of  my  brother 
Sherwin,  J.,  nor  am  I  wholly  satisfied  with 
the  statement  of  the  record  as  therein  set 
forth. 

Whether  a  judgment  may  be  attacked 
by  a  creditor  of  the  judgment  debtor  upcm 
any  other  ground  than  fraud  and  collusion. 
or  whether  it  may  also  be  attacked  by  such 
creditor  on  the  ground  of  accident  or  mis- 
take, we  have  no  occasion  in  this  case  to 
determine.  For  the  purpose  of  this  case, 
it  may  be  conceded  that  an  existing  cred- 
itor may  attack  the  judgment  of  a  third 
party  against  an  insolvent  debtor  for  fraud, 
collusion,  accident,  or  mistake  upon  a  proper 
showing  that  such  judgment  operates  as  a 
legal  fraud  upon  him.  I  am  not  now  pre- 
pared to  say  that  this  is  not  the  correct 
rule.  But  the  rule  in  this  form  will  not 
save  the  plaintiff's  case  as  made  by  its 
petition.  Defendant  Reed*8  judgment 
against  Downs  was  entered  in  November, 
1903.  Plaintiff's  action  was  brought  to 
foreclose  a  note  and  mortgage  for  $1,008, 
dated  in  October,  1904.  On  the  face  of  the 
papers,  therefore,  plaintiff  was  not  an  exist- 
ing creditor  at  the  time  Reed's  judgment 
was  entered.  This  statement,  however,  is 
to  be  qualified  later  in  this  opinion. 

The  issue  as  to  the  validity  of  Reed's 
judgment  is  tendered  by  plaintiff  in  its 
amendment  to  petition,  and  in  the  first 
eleven  paragraphs  thereof,  which  are  as 
follows : 

Amendment  to  Petition. 

Paragraph  1.  That  heretofore  and  during 
the  year  ending  March  1,  1897,  the  defend- 
ants Fred  Downs  and  wife  were  occupying 
under  a  lease  from  their  oodefendant,  M. 
Reed,  at  the  cash  rent  of  $600,  the  retl 
estate  described  in  said  plaintiflfs  petition, 
for  the  rent  of  which  for  the  year  named  he 
executed  and  delivered  to  said  M.  Reed  tiro 
promissory  notes,  of  date  October  8, 1895.— 
one  for  $200,  maturing  in  1896,  and  one  for 
$400,  maturing  on  the  1st  day  of  JanuarT, 
1897. 

Paragraph  2.  That  the  first- named  note 
was  paid  by  the  said  Fred  Downs  to  his 
codefendant  on  or  about  the  day  of 
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,  1896,  and  of  the  $400  note  named 

$300  was  paid  on  the  28th  day  of  June, 
1897.  That  for  the  year  ending  March  1, 
1900,  the  said  Fred  Downs  and  wife  oc- 
cupied said  real  estate  aforesaid  under  the 
lease  from  their  codefendant,  M.  Reed,  for 
a  crop  rent,  excepting  40  acres  of  pasture, 
for  which  the  sum  of  $100  was  agreed  to 
be  paid  as  rent  therefor  for  said  year,  as 
evidenced  by  a  certain  promissory  note  of 
date  September  5,  1898. 

Paragraph  3.  That  during  the  year  1900, 
under  an  agreement  by  and  between  the  de- 
fendant Downs  and  his  codefendant.  Reed, 
certain  buildings  on  said  real  estate  were 
moved  by  the  said  Downs,  in  consideration 
of  which  the  said  defendant  Reed  agreed  to 
credit  the  said  $100  rent  for  the  pasture 
referred  to  in  paragraph  2  the  sum  of  $50. 

Paragraph  4.  That  on  or  about  the 

day  of  ,  1898,  the  defendant  Downs 

paid  to  his  codefendant  the  sum  of  $100  to 
apply  on  the  notes  and  rent  hereinbefore  re- 
ferred to. 

Paragraph  5.  That  afterwards,  and  on  or 

about  the  day  of  September,  1903, 

the  defendant  M.  Reed  commenced  in  the 
district  court  of  Iowa  in  and  for  Crawford 
county  a  certain  action  against  her  code- 
fendant, Fred  Downs,  on  the  $200  note,  and 
the  $400  note  referred  to  in  paragraph  1 
hereof,  and  in  said  action  on  the  24th  day 
of  Xovember,  1903,  recovered  judgment  for 
$770.45,  with  interest  at  8  per  cent,  $40.40 
attorneys'  fees,  with  interest  at  6  per  cent, 
and  $7.40  costs  as  shown  by  page  108  of 
appearance  docket  Y  of  the  records  of  this 
court,  to  which  reference  is  hereby  made, 
and  which  is  made  a  part  thereof. 

Paragraph  6.  That  no  defense  was  made 
to  said  action  by  the  defendant  Downs,  as 
plaintifT  is  informed,  believes,  and  so  avers 
the  fact  to  be,  he,  the  said  Downs,  fully 
believing  that  the  indorsements  were  made 
on  said  notes,  and  that  judgment  for  the 
actual  amount  owing,  to  wit,  $50,  and  no 
more,  would  be  rendered  in  the  case. 

Paragraph  7.  That  in  truth  and  in  fact 
the  plaintiff  in  said  cause  (M.  Reed,  one  of 
the  defendants  herein)  failed  and  refused, 
and  still  fails  and  refuses,  to  indorse  upon 
said  notes  or  credit  upon  said  judgment  the 
said  items  mentioned,  and,  in  fraud  of  this 
plaintiff's  right,  allowed  said  judgment  to 
stand  of  record  for  the  full  amount  thereof, 
as  hereinbefore  stated,  against  the  said  de- 
fendant Downs,  and  against  the  premises 
covered  by  plaintiff's  mortgage,  the  fore- 
closure of  which  is  sought  herein. 

Paragraph  8.  That  the  defendant  Fred 
Downs  is  insolvent,  and  has  no  means  of 
paying  his  debts,  present  or  prospective, 
other  than  his  equity  in  the  real  estate  de- 
scribed herein.  That  equity  and  good  con- 
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science  demand  that  the  defendant  M.  Reed 
credit  upon  said  judgment  as  of  the  several 
dates  of  payment  the  following  items,  to 
wit:  $300,  June  28,  1897;  $100,  October  15, 
1898;  $50,  February  20,  1900. 

Paragraph  10.  That  plaintiff  avers  that 
there  is  in  this  case,  as  between  M.  Reed 
and  the  plaintiff,  the  question  of  conflicting 
liens,  and  that,  while  the  judgment  in  favor 
of  M.  Reed  appears  to  be  for  the  sum  of 
$770.45,  in  truth  and  in  fact  said  judgment 
should  be  for  the  sum  of  $50  only,  with  in- 
terest thereon  from  the  1st  day  of  January, 
1897. 

Paragraph  11,  That,  while  said  judgment 
in  point  of  time  antedates  the  date  of  plain- 
tiff's mortgage  herein,  yet,  by  reason  of  the 
premises,  there  should  be  credited  upon  said 
judgment  the  sum  of  $450,  and  for  the  bal- 
ance only,  of  $50  should  judgment  be 
allowed  to  stand  against  the  premises  cov- 
ered by  plaintiff's  mortgage. 

This  amendment  to  petition  was  duly 
verified. 

Although  the  petition  alleges  that  Downs 
was  insolvent  at  the  time  the  petition  was 
filed,  in  November,  1904,  it  wholly  fails  to 
allege  that  he  was  insolvent  at  the  time 
Reed's  judgment  was  entered.  As  an  at- 
tack upon  Reed's  judgment,  it  alleges  that 
it  was  entered  upon  certain  promissory 
notes  held  by  Reed  against  Downs;  that 
Downs  had  a  partial  defense  thereto,  in 
that  he  had  made  partial  payments  thereon 
which  Reed  had  ''refused"  to  indorse  or 
credit  thereon.  It  also  alleges  that  Downs 
made  no  defense,  "believing  the  indorse- 
ments were  made  on  said  notes,"  and  that 
judgment  would  not  be  rendered  for  more 
than  was  due.  It  must  be  presumed  in  sup- 
port of  the  jurisdiction  of  the  court  that  the 
original  notice  served  upon  Downs  advised 
him  of  the  amount  for  which  Reed  would 
take  judgment.  There  is  no  allegation  in 
the  petition  that  Downs  was  prevented  from 
setting  up  the  alleged  defense  by  any  act  of 
Reed,  or  by  any  accident  or  surprise  or  mis- 
take of  his  own;  nor  is  there  any  allegation 
of  collusion  between  Reed  and  Downs,  nor 
of  fraud  on  the  part  of  either  of  them.  The 
petition  charges  no  more  than  that  Downs 
had  a  partial  defense  which  was  wholly  ig- 
nored in  the  judgment.  This  of  itself  fur- 
nishes to  plaintiff  no  legal  ground  of  at- 
tack. The  validity  of  such  defense  was 
necessarily  covered  by  the   adjudication. 

A  question  is  raised  in  the  opinion  as  to 
whether  the  petition  was  properly  attacked. 
The  demurrer  was  a  general  equitable  de^ 
murrer,  and  conformed  to  the  requirements 
of  the  statute  in  all  respects.  It  chilled  in 
question  the  sufficiency  of  the  allegations 
of  the  petition  to  entitle  plaintiff  to  the 
relief  demanded.     I  am  unable  to  see  how 
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it  may  be  regarded  as  having  cured  in  any 
sense  the  lack  of  allegations  essential  to 
plaintiir  as  grounds  of  attack  upon  the 
judgment.  I  have  said  that  upon  the  face 
of  the  papers  the  plaintiff  was  a  subsequent, 
and  not  an  existing,  creditor  of  Downs,  at 
the  time  Reed's  judgment  was  entered.  It 
appears  from  the  petition  as  amended,  how- 
ever, that  the  plaintiff's  note  and  mortgage 
include  an  indebtedness  for  certain  lumber 
and  material  furnished  for  the  improvement 
of  the  real  estate  involved  in  this  contro- 
versy, and  that  this  was  an  existing  ac- 
count at  the  time  the  judgment  was  ren- 
dered, and  that  the  plaintiff  had,  then,  a 
right  to  a  mechanics'  lien  therefor  which  he 
in  due  time  perfected  in  accordance  with  the 
provisions  of  the  statute.  This  account  for 
lumber  and  material  antedated  Reed's  judg- 
ment. In  so  far,  therefore,  as  he  was  an 
existing  creditor,  he  had  a  valid  mechan- 
ics' lien  which  was  superior  to  Reed's  judg- 
ment lien,  and  he  was  in  no  manner  preju- 
diced by  Reed's  judgment.  He  was  in  no 
position  at  that  time,  therefore,  to  attack 
Reed's  judgment,  for  he  had  no  interest  to 
subserve  by  such  attack.  He  afterwards 
chose  to  waive  his  mechanics'  lien  and 
blend  his  account  with  subsequent  indebt- 
edness, and  to  include  the  whole  in  the  note 
and  mortgage  in  suit  bearing  8  per  cent 
interest  and  attorney  fees.  If  this  were 
done  through  mistake  or  misunderstanding, 
or  in  ignorance  of  Reed's  judgment,  such 
fact  could  be  brought  to  the  consideration 
of  the  court  by  proper  allegations;  but  no 
such  claim  is  made.  The  petition  and  the 
amendment  pray  for  the  foreclosure  of  the 
mortgage.  The  amendment  prays  that  the 
lien  of  the  mortgage  to  the  amount  of  the 
mechanics'  lien  be  declared  superior  to  the 
judgment,  but  no  reinstatement  or  fore- 
closure of  the  mechanics'  lien  is  prayed. 

There  is  a  manifest  reason  for  this  fail- 
ure, in  that  §  3429  of  the  Code  prohibits 
the  joining  of  any  other  cause  of  action 
with  an  action  to  enforce  a  mechanics'  lien. 
Under  this  section  the  plaintiff  could  not 
join  a  foreclosure  of  his  mechanics'  lien  and 
a  foreclosure  of  his  mortgage  for  other  in- 
debtedness in  the  same  action.  Plaintiff  has 
therefore  chosen  to  stand  upon  its  mort- 
gage, rather  than  upon  its  mechanics'  lien. 
The  amendment  to  the  petition  also  prays 
that  plaintiff's  mortgage  take  priority  over 
Reed's  judgment  as  to  the  barn,  which  was' 
built  with  the  lumber  and  material  fur- 
nished, and  that  the  plaintiff  be  permitted 
to  remove  the  same  from  the  premises. 
What  I  have  already  said  is  decisive  of  this 
contention.  There  is  a  further  reason  why 
such  relief  cannot  be  p^ranted.  The  record 
before  us  discloses  the  cause  came  on  for 
trial  in  the  court  below  on  April  15,  1905, 
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and  that  the  case  was  then  ''tried  as  to  all 
of  the  defendants  other  than  the  defendant 
Reed,  as  to  whom  the  case  was  continued." 
As  a  result  of  such  trial,  judgment  vas 
''rendered  for  the  amount  of  plaintiffs  clain 
as  to  all  the  defendants  other  than  M.  Ree<l, 
as  to  whom  it  was  continued."  The  trial 
as  to  defendant  Reed  was  had  in  Mar?b. 
1906.  The  demurrer,  which  was  sustaiDet!, 
was  filed  by  defendant  Reed  alone. 

Plaintiff's  appeal  is  from  the  order  aod 
judgment  sustaining  Reed's  demurrer  aoi 
dismissing  the  petition  as  to  him.  The  oth- 
er defendants  are  not  in  this  court.  Thej 
did  not  appear  in  the  lower  court  by  anj 
pleading  tiled. 

Plaintiff  makes  no  oomplaint  of  the  judg- 
ment rendered  in  its  favor  against  the  de- 
fendant Downs,  nor  has  it  appealed  there- 
from. It  will  be  noted  that  the  judgment 
against  defendant  Downs  contains  no  pro- 
vision permitting  the  plaintiff  to  remove  tlie 
barn  from  the  premises.  This  is  a  question 
of  vital  interest  to  him  as  fee  owner' of  the 
land.  Plaintiff  could  not  establish  its  me- 
chanics' lien  upon  the  barn,  with  right  of 
removal,  as  against  Reed,  without  first  e$ 
tablishing  such  right  as  against  the  prin- 
cipal defendant.  Downs.  The  owner  of  the 
property  is  always  a  necessary  party  to 
an  action  to  foreclose  a  mechanics'  lien. 
Even  if  Downs  could  be  regarded  as  still  in 
court  in  March,  1906,  at  the  time  of  th^ 
trial  on  Reed's  demurrer,  and  even  though 
the  court  had  power  at  that  time  to  enlarge 
the  judgment  in  plaintiff's  favor  as  against 
Downs,  and  to  permit  the  removal  of  tlie 
barn  as  prayed,  the  fact  remains  that 
Downs  is  not  in  this  court.  No  notice  oi 
appeal  appears  to  have  been  served  upon 
him. 

In  view,  therefore,  of  the  state  of  the 
record  as  herein  explained,  I  dissent  froF. 
the  statement  of  the  main  opinion  that 
plaintiff's  security  "was  seriously  impairel 
if  not  wholly  destroyed"  by  the  taking  of 
Reed's   judgment. 

On  the  grounds  above  stated  I  concur  in 
the  affirmance. 


NEW  JERSEY  COURT  OF  ERRORS 
AND  APPEALS. 

STATE  OF  NEW  JERSEY  EX  REL.  ROB- 
ERT H.  McCARTER,  Attorney  General. 
Appt., 

v. 

FIREMEN'S   INSURANCE    COMPANY  et 

al.,  Respts. 

(74  N.  J.  Eq.  372,  73  Atl.  80.) 

Copporation  —  contracts  ^  public  Inter- 
est. 

1.  If  a  corporation  enoraged  in  a  business 

IRadnotcs  bv  Garrison,  J. 
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that  is  afTectod  with  a  public-  intoio^t  con- 
tracts to  enter  upon  a  line  of  conduct  in 
rehpwt  to  such  bUHiness  that  tends  to  af- 
fect such  public  interest  injuriously,  and 
is  contrary  to  public  policy,  such  contract 
is  ultra  vires  such  corporation,  and  may  be 
restrained  in  equity  at  the  suit  of  the  at- 
torney general,  without  regard  to  whether 
or  not  actual  injury  has  resulted  to  the 
public. 

Insurance  —  contract  —  public  Inter- 
est. 

2.  The  business  of  fire  insurance,  as  it  is 
carried  on  in  this  state  by  corporations 
created,  licensed,  and  regulated  by  tlie  state, 
is  a  business  affected  with  a  public  inter- 
est within  the  meaning  of  this  rule. 

Qnasl  public  corporation  —  definition. 

3.  Quasi  public  corporations — i.  e.,  tho?e 
"affected  with  a  public  interest" — defined. 

Injunction  —  Insurance  company  ^ 
contract  in  restraint  of  trade  —  suit 
by  attorney  i^eneral. 

4.  A  contract  in  restraint  of  trade,  en- 
tered into  by  fire  insurance  companies,  the 
neces-^iry   effect   and    the   actual   result   of 


Sote.  —  Fire   instirance   as   a    business 
affected  by  a  public  interest. 

In  most  cases  in  which  the  question  of 
what  particular  kinds  of  business  are  af- 
fe^'tod  with  a  public  interest  has  been 
raised,  the  business  involved  was  of  such 
a  character  that  the  concerns  in  question 
were  bound,  as  public  or  quasi  public  com- 
panies, to  serve  all  members  of  the  public. 
In  this  respect  the  business  of  fire  insur- 
ance differs. 

In  determining  whether  a  business  is  one 
affected  with  a  public  interest,  numerous 
conditions  are  to  be  considered.  The  mo- 
nopolistic character  of  the  business  afford- 
ing an  opportunity  for  oppressing  the  pub- 
lic, the  nature  and  extent  of  the  business, 
the  fact  that  it  closely  touches  and  con- 
cerns many  persons,  are  all  important  facts 
to  be  considered. 

The  general  holding  out  of  fire  insur- 
ance companies  to  the  public  at  the  pres- 
ent day  under  conditions  so  monopolistic 
as  to  render  it  possible  for  them  to  op- 
press the  public  through  high  prices,  un- 
just discriminations,  and  corrupt  practices, 
would  seem  to  warrant  the  conclusion  tliat 
this  business  is  one  affected  with  a  public 
interest. 

And  the  holding  that  such  companies  are 
affected  with  a  public  interest  is  not  with- 
out support. 

Thus  in  North  American  Ins.  Co.  v. 
Vates,  214  111.  272,  73  N.  E.  423,  where  a 
(>ill  was  brought  by  the  superintendent  of 
insuronce  to  enjoin  companies  and  individ- 
uals from  transacting  fire  insurance  busi- 
•I'-ss  without  first  complying  with  tlie  state 
^aw,  the  court  said:  "The  business  of  in- 
surance is  the  outgrowth  of  time  and  the 
'It'niands  and  necessities  of  the  public.  It 
pxtendfl  into  and  covers  almost  every  branch 
of  business  and  all  the  relations  of  life,  and 
is  applied  to  all  the  hazards  of  business  in 
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which  are  to  control  such  business  within 
a  certain  area,  and  within  such  area  to 
fix  and  regulate  prices,  and  to  limit  or 
eliminate  competition  to  the  injury  of  the 
public,  is  contrary  to  public  policy,  and 
ultra  vires  such  corporations,  and  may  be 
restrained  in  equity  at  the  suit  of  the  at- 
torney general. 

Equity  —  contracts  In  restraint  of  trade 
—  parties  —  rcniedtes. 

6.  The  rule  in  equity,  that  contracts  in 
restraint  of  trade  are  merely  unenforceable, 
does  not  require  that  the  parties  so  con- 
tracting be  .deemed  to  be  immune  from  ordi- 
nary equitable  remedies,  when  their  viola- 
tion of  public  policy  is  directed  at,  and 
actually  works,  a  public  injury. 

(Swayze,  J.,  dissents.) 

(June  14,  1909.) 

APPEAL  by  relator  from  a  decree  of  the 
Court  of  Chancery  dismissing  a  bill  filed 
to  cancel  an  agreement  between  defendant 
insurance    companies    which    was    alleged 


life  where  a  basis  of  risk  and  compensation 
can  be  estimated.  In  all  the  stages  of  life, 
from  the  cradle  to  the  grave,  it  asserts  an 
interest  and  offers  succor  and  aid.  In  the 
business  enterprises,  whether  by  land  or 
sea;  in  the  possessions  of  men,  from  a  pane 
of  glass  to  the  mansion  or  the  factory;  in* 
his  undertakings  involving  every  chance, 
misfortune,  moral  turpitude,  or  the  act  of 
God,  it  demands  admission  and  promises 
indemnity,  reward,  or  gain.  It  poses  as 
the  faithful  and  zealous  trustee  of  his 
earnings  and  savings,  and  promises  to  the 
widow  and  orphan  a  guaranty  against  mis- 
ery and  want.  It  intercedes  between  prin- 
cipal and  agent,  master  and  servant,  con-  * 
tractor  and  owner,  and  insures  against  loss 
from  almost  any  and  every  cause.  It  is 
a  public  necessity  that  deals  in  its  own 
credit  for  a  cash  consideration  from  the 
assured,  and  is  stamped  with  public  in- 
terest, and  must  yield  obedience  to  neces- 
sary and  proper  regulations  by  the  state 
in  the  exercise  of  its  police  power." 

And  in  People  v.  Loew,  19  Misc.  248,  44 
N.  Y.  Supp.  42,  where  an  action  was 
brought  by  the  attorney  general,  under  a 
statute  authorizing  him  to  maintain  an  ac- 
tion in  the  name  of  the  people  against 
persons  exercising  "any  corporate  rights, 
privileges,  or  franchises"  not  granted  by 
law,  against  individuals  alleged  to  be  doing 
business  in  violation  of  the  law  regulating 
the  carrying  on  of  the  insurance  business, 
the  court,  in  denying  a  motion  to  dismiss, 
said:  "As  the  business  of  insuring  lives, 
property,  credits,  and  fidelity  of  conduct 
has  become  of  such  large  public  concern,  in 
connection  with  the  business  enterprises 
and  activities  of  the  people  of  the  state 
generally,  such  business  has  essentially  be- 
come one  of  a  public  character;  and  it  has 
Ijcpu  found  neccssnrv  bv  the  legislature  to 
guard  and  protect  the  people  of  the  stato 
in  their  dealings  with  the  persons  and  cor- 
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to  be  ultra  vires  and  against  public  policy, 
and  to  enjoin  further  compliance  therewith. 
Reversed. 

The  opinion  here  published  is  the  final 
one  in  the  case,  and  renders  all  former  ones 
immaterial. 

Statement  by  Garrison,  J.: 

The  decree  of  the  court  of  chancery  dis- 
missed an  information  filed  by  the  attorney 
general  against  8  domestic  fire  insurance 
companies  and  113  foreign  fire  insurance 
companies,  praying  for  a  decree  adjudging 
a  certain  agreement  in  writing,  entered  into 
by  the  defendants,  to  be  void  as  an  ultra 
vires  act  injurious  to  the  public,  and  that 
the  said  companies  be  enjoined  from  con- 
tinuing to  act  under  such  agreement. 

The  contract  in  question,  which  was  an- 
nexed to  the  bill,  and  occupies  twenty- 
two  closely  printed  pages,  constitutes  the 
subscribing  companies  members  of  "The 
Newark  Fire  Insurance  Exchange,"  and 
covers  apparantly  every  detail  necessary 
to  vest  in  such  Exchange  the  fixing  of  the 
premium  rates  to  be  charged  for  insurance 
by  the  constituent  companies,  and  to  render 
it,  as  far  as  possible,  impracticable  to  ob- 
tain fire  insurance  within  the  area  covered 
.by  the  Exchange,  otherwise  than  from  its 
constituent  companieis,  and  upon  the  rates 
fixed  by  it.  The  area  thus  covered  includes 
the  city  of  Newark,  and  certain  outlying 
and  adjacent  districts  in  Essex  and  Hudson 


counties.  The  salient  features  of  this  con- 
tract pertinent  to  this  appeal  are:  (1)  That 
the  preitrium  rates  to  be  charged  by  tiie 
constituent  companies  shall  be  fixed  by  a 
central  association,  through  an  executive 
committee  of  five  of  its  members,  such  cen- 
tral association  being  composed  of  a  sin^.e 
representative  of  each  constituent  company, 
and  such  executive  committee  including  uni- 
formly one  member  representing  all  of  the 
domestic  companies;  (2)  that  no  member  of 
the  Exchange  shall  write  policies  at  any 
other  rate  than  that  fixed  by  the  Exchange; 
(3)  that  the  only  brokers  to  whom  memb<;r^ 
of  the  Exchange  shall  pay  brokerage  for 
business  obtained  through  them  shall  be 
those  holding  a  broker's  certificate  from  the 
Exchange,  in  order  to  obtain  which  such 
broker  must  pledge  himself  not  to  place 
any  insurance  with  any  insurance  company 
that  is  not  a  member  of  the  Exchange,  un- 
less, after  giving  preference  to  the  members 
of  the  Exchange,  suflicient  insurance  c*iii- 
not  be  obtained.  Upon  receipt  of  a  broker's 
certificate,  the  broker  must  agree  in  writing 
to  observe  the  rules  of  the  Exchange  lh;.t 
forbid  rebating,  and  "to  act  only  as  tie 
agent  of  the  assured  in  placing  contracts 
for    insurance." 

The  information  charged  that  this  con- 
tract rendered  it  practically  impossible  to 
obtain  fire  insurance  within  the  covereil 
territory  save  from  the  companies  that  had 
subscribed    to    such    contract,    and   at   tht* 


porations  assuming  to  act  as  insurance  com- 
panies, in  the  same  manner  that  it  has 
been  found  essential  to  deal  with  the  busi- 
ness of  banking.  The  state  has  now  for 
many  years  had  a  governmental  depart- 
ment devoted  to  that  purpose,  and  ha4 
placed  upon  the  superintendent  or  head  of 
that  department  responsible  duties  in  re- 
gard to  the  supervision  of  domestic  and 
foreign  companies  doing  business  within  the 
state.  It  has  thus  been  held  repeatedly 
that  the  state  has  the  right  to  regard  the 
business  of  insurance  as  one  dependent  upon 
the  exercise  of  a -franchise  which  the  state 
has  the  right  to  give  and  to  withhold.  This 
franchise  right  has  grown  up  from  a  small 
beginning  from  necessity,  but  is  not  a  de- 
parture from  the  general  rule  characteriz- 
ing the  meaning  of  the  term  'franchise/ 
It  is  simply  a  modern  application  of  the 
principle  governing  such  privileges,  applied 
to  new  emergencies.  Whatever  is  of  large 
public  concern,  so  that  a  want  of  regula- 
tion and  control  will  injuriously  afl'ect  the 
public  in  its  general  interests,  may  be  the 
subject  of  a  franchise." 

And  in  Com.  v.  Vrooman,  164  Pa.  306, 
25  L.R.A.  251,  44  Am.  St.  Rep.  003,  30  Atl. 
217,  where  fire  insurance  business  was  held 
a  proper  subject  for  the  exercise  of  the 
police  power  of  the  state,  and  an  act  con- 
fining such  business  to  corporations  was 
upheld,  the  court,  after  considering  the 
29  L.R.A.(N.S.) 


magnitude  of  the  business  in  Pennsylvania, 
said:  "Let  us  consider  next  the  nature  of 
the  business.  It  is  not  like  the  sale  of 
commodities  for  a  present  equivalent  m 
value,  but  it  is  the  purchase  of  indemnity 
against  the  risk  of  loss  by  fire  that  may 
happen  at  any  time,  and  may  not  haprvr. 
at  all.  The  conditions  necessary  to  th.^ 
business  of  insurance  are:  (a)  The  exii«t- 
ence  of  a  known  danger  to  which  all  prop- 
erty owners  are  exposed,  and  against  whic-. 
they  cannot  efl'ectually  protect  themselves: 
(b)  the  strong  probability  that  loss  frow 
this  danger  will  fall  upon  but  few  of  t^o-- 
who  are  exposed  to  it;  (c)  the  ecrtai-ity 
that  when  the  loss  happens  it  will  fail  fr  > 
heavily  on  those  to  whom  it  comes  as  m 
make  pecuniary  indemnity  a  matter  of 
great  importance;  (d)  some  knowleljie  >'i 
the  relative  value  of  the  property  aini'j.ill>* 
destroyed  by  fire  to  serve  as  a  basis  f-  r 
calculating  the  risk  assumed  by  tlie  ir. 
surer,  and  the  amount  of  premium  reiuirr J 
to  enable  the  insurer  to  meet  loss**?  air 
expenses  and  secure  a  fair  return  for  t  .* 
capital  employed.  In  view  of  the  nsacri 
tude  and  the  nature  of  the  insurance  bi^i- 
ness,  it  is  apparent  that  the  public  is  )a'^'-' 
ly  interested  in  all  t^*at  relates  to  it.  T  e 
security  of  policy  holders  rei]uirpii,  tl:-t. 
permanency  in  the  custodian  of  the  fur-.s 
gathered  from  them,  and  on  which  their  in- 
demnity in  case  of   loss  depends;  eecoDd« 
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premium  rates  fixed  in  accordance  with  its 
terms,  and  that  the  rates  so  fixed  are  60 
per  cent  higher  than  the  rates  that  pre- 
vailed in  the  same  territory  prior  to  the 
making  of  this  contract,  and  that  now  pre- 
vail in  the  immediately  adjacent  territory 
not  covered  by  the  contract.  The  relief 
prayed  by  the  information  was  that  the 
defendants  be  enjoined  from  continuing  or 
doing  any  act  under  said  contract  that 
tended  to  fix  the  rates  to  be  charged  for 
tire  insurance,  or  to  prescribe  the  persons 
through  whom  insurance  may  be  placed,  or 
the  mode  of  payment  therefor. 

A  mass  of  testimony  substantiating  on 
the  one  hand  the  averments  of  the  infor- 
mation, and  justifying  on  the  other  hand 
the  propriety  of  the  rates  fixed  and  the 
methods  employed  by  the  exchange,  was 
taken,  and  the  case  thus  made  brought  to 
final  hearing  before  the  vice  chancellor,  who 
ri  vised  that  the  information  be  dismissed, 
not  because  its  charges  and  averments  had 
not  been  proven,  but  because,  assuming  that 
tlicy  had  been  proved,  the  contract  in  ques- 
tion, while  one  that  a  court  of  equity  would 
not  aid  a  party  to  such  contract  in  enfor- 
cing against  another  party  to  it,  was  not  one 
that  a  court  of  equity,  at  the  instance  of 
the  state,  would  restrain  the  defendants 
from  entering  into  or  continuing  to  the  pub- 
lic injury.  Precisely  what  was  decided  is 
thus  abstracted  in  the  headnotes  to  the 
vice  chancellor's  opinion:   (1)  "The  common 


law  docs  not  treat  agreements  in  restraint 
of  trade  as  being  illegal  in  the  ordinary 
sense  of  the  word,  but  merely  as  being  un- 
enforceable. (2)  In  the  absence  of  statute 
authorizing  it,  the  attorney  general  may 
not  maintain  a  suit  to  enjoin  insurers 
against  carrying  out  an  agreement  regulat- 
ing rates,  though  against  public  policy,  aa 
in  restraint  of  trade,  and  the  fact  that  the 
insurers  are  corporations  makes  no  difTer- 
ence."  [70  N.  J.  Eq.  291,  61  Atl.  705.] 
Upon  the  ground  thus  stated  the  informa- 
tion of  the  attorney  general  was  dismissed, 
and  from  the  decree  to  that  effect  this 
appeal  was  taken,  and  argued,  after  which 
a  reargument  was  ordered  and  had  cover- 
ing certain  further  matters  upon  which  the 
court  desired  to  hear  the  views  of  counsel. 

Messrs.  Robert  H.  McCarter,  Attorney 
General,  and  Malcolm  MacLear  for  ap- 
pellant. 

Messrs.  Bennet  Van  Syckel  and  Rich- 
ard V.  Lindabury  for  respondents. 

Garrison,  J.,  delivered  the  opinion  of  the 
court: 

The  learned  vice  chancellor,  who  advised 
that  the  information  filed  by  the  attorney 
general  be  dismissed  on  the  ground  that 
the  court  of  chancery  could  not  give  relief 
in  such  a  suit,  said  at  the  conclusion  of  his 
opinion:  "If  these  corporations  were  pub- 
lic   or    quasi    public    bodies,    and    if    the 


an  honest  and  competent  administration  of 
these  funds;  third,  restraint  against  the 
division  of  the  profits  of  the  business  when- 
ever such  division  would  injuriously  afifect 
the  security  of  policy  holders.  How  are 
tliese  safeguards  to  be  obtained?  There  is 
but  one  way  in  which  they  can  be  obtained, 
and  that  is  by  means  of  general  laws  regu- 
lating the  insurance  business." 

In  Queen  Ins.  Co.  v.  State,  86  Tex.  250, 
22  L.R.A.  483,  24  S.  W.  397,  however,  in 
holding  a  combination  of  insurance  com- 
panies to  establish  uniform  rates  and 
agents'  commissions  not  an  illegal  com- 
bination at  common  law,  the  court  said: 
"Insurance  is  a  mere  contract  of  indemnity 
against  a  contingent  loss.  Though  it  is  an 
important  aid  to  commerce,  it  is  not  a 
business  of  commerce,  or  one  in  which  the 
public  have  any  direct  right.  No  franchise 
is  necessary  for  its  prosecution,  and  no 
one  has  a  right  to  demand  of  an  under- 
writer that  his  property  shall  be  insured 
at  any  rate.  Any  individual  may  execute 
a  policy,  and  so  any  company  incorporated 
for  the  purpose  of  insuring  property  may 
refiise  to  execute  one,  unless  it  be  so  bound 
by  its  charter.  Forced  insurance,  for  obvi- 
ous reasons,  is  detrimental  to  tlie  public 
interest,  and  it  is  therefore  not  probable 
that  such  restriction  will  be  found  in  anv 
charter.  Labor  is  necessary  to  production 
•JO  UU.A.(N.S.) 


and  transportation,  and  therefore  it  is  not 
merely  an  aid,  but  a  necessity,  of  com- 
merce. It  is  advantageous  to  the  public, 
and  in  that  sense  they  have  an  interest  in 
it.  The  services  of  professional  men  are 
likewise  indispensable  in  most  civilized 
communities,  and  are  presumably  likewise 
advantageous  to  the  public.  Tlie  public 
have  an  interest  in  them  in  the  same  sense 
in  which  they  have  an  interest  in  the  busi- 
ness of  insurance.  It  follows,  therefore, 
that  if  insurance  companies  are  to  be 
brought  within  the  rule  that  makes  agree- 
ments to  increase  the  price  of  merchandise 
illegal,  upon  the  ground  that  the  public 
have  an  interest  in  their  business,  agree- 
ments among  laborers  and  among  profes- 
sional men  not  to  render  their  services  be- 
low a  stipulated  rate  should  be  held  con- 
trary to  public  policy  and  void  upon  the 
same  ground."  The  court  then  proceeded  to 
review  authorities  as  to  the  right  of  labor- 
ers and  professional  men  to  combine  for  the 
purpose  of  maintaining  or  increasing  their 


wages. 


For  a  note  on  kinds  of  business  affected 
with  a  public  interest  subjecting  them  to 
legislative  control  in  respect  to  rates  or 
prices,  see  Ratcliff  v.  Wichita  Union  Stock- 
yards Co.  6  L.R.A.(N.S.)   834. 

J.  T.  W. 
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attorney  general  were  here  asked  to  enjoin 
them  from  doing  ultra  virea  acts  to  the 
public  injury,  as  in  Stockton  v.  Central  R. 
Co.  50  N.  J.  Eq.  62,  17  L.  R.  A.  97,  24  Atl. 
964,  the  case  would  be  different/' 

We  agree  with  the  learned  vice  chancellor 
as  to  the  class  of  corporations  and  of  cor- 
porate acts  to  which  the  rule  of  Stockton 
V.  Central  R.  Co.  applies,  but  we  do  not 
agree  with  him  that  the  defendants  are  not 
within  such  class.  The  pertinent  language 
of  Chancellor  McGill  in  Stockton  v.  Central 
R.  Co.  is:  "Where  a  corporate  excess  of 
power  tends  to  the  public  injury,  or  to 
defeat  public  policy,  it  may  be  restrained  in 
equity  at  .  .  .  [the  suit  of  the  attor- 
ney general]."  The  case  of  Stockton  v.  Cen- 
tral R.  Co.  which  did  not  itself  come  to  this 
court,  has,  since  its  decision  by  Chancellor 
McGill  in  1892,  been  followed  in  the  court 
of  chancery,  and  has  been  approved  and 
acted  upon  by  this  court  notably  in  the 
recent  case  of  McCarter  v.  Vineland  Light 
&  P.  Co.  73  N.  J.  Eq.  703,  70  Atl.  177, 
where  the  decree  that  was  affirmed  had 
been  advised  by  Vice  Clianeellor  Leaming 
(72  N.  J.  Eq.  767,  io  Atl.  1041),  as  to  this 
point,  upon  the  express  authority  of  Stock- 
ton V.  Central  R.  Co. 

In  the  case  of  Stockton  v.  American  To- 
bacco Co.  66  N.  J.  Eq.  352,  36  Atl.  971, 
Vice  Chancellor  Reed  said:  **It  may  be 
conceded  that  if  this  corporation  had  en- 
tered into  an  agreement  with  other  manu- 
facturers of  these  goods,  whether  those 
manufacturers  were  individuals  or  corpora- 
tions, by  which  agreement  prices  were  to  be 
fixed  and  competition  paralyzed,  such  an 
agreement  would  be  a  subject  of  equitable 
cognizance.  Such  was  the  case  of  Stock- 
ton V.  Central  R.  Co.  supra."  This  opinion 
was    adopted    by    this   court. 

In  Atty.  Gen.  v.  Delaware  &  B.  R.  Co.  27 
N.  J.  Eq.  631,  Mr.  Justice  Dixon,  speaking 
for  this  court,  said:  "In  equity  as  in  the 
law  court  the  attorney  general  has  the 
right,  in  cases  where  the  property  of  the 
sovereign  or  the  interests  of  the  public  are 
directly  concerned,  to  institute  suit  by  what 
may  be  called  civil  information  for  their 
protection." 

Professor  Pomeroy  (Eq.  Jur.  §  1093) 
states  the  rule  thus:  'When  the  managing 
body  are  doing,  or  about  to  do,  an  ultra 
vires  act  of  such  a  nature  as  to  produce 
public  mischief,  the  attorney  general,  as  the 
representative  of  the  people  and  of  the  gov- 
ernment, may  maintain  an  equitable  suit 
for  preventive   relief." 

In  England  the  same  rule  prevails.  Atty. 
Gen.  v.  Cockermouth  Local  Board,  L.  R.  18 
Eq.  172;  Atty.  Gen.  v.  Shrewsbury  (Kinjis- 
land)  Bridge  Co.  L,  R.  21  Ch.  Div.  iryl; 
29  L.R.A.(N.S.) 


Atty.  Gen.  v.  London  &  N.  \V.  R,  Co.  [1900] 
1  Q.  B.  78. 

The  rule  of  the  American  courts  to  the 
same  effect  as  that  laid  down  by  Chancellor 
McGill  is  epitomized  in  20  Am.  &,  Eng.  Enc. 
Law,  2d  ed.  p.  850,  under  the.  title  "Monop- 
olies and  Trusts,"  where  numerous  ca^e^ 
are  cited  in  the  notes.  A  complete  collec- 
tion of  such  cases  will  also  be  found  in  the 
two  volumes  of  Lewson's  Monopoly  &  Trade 
Restraint  Cases,  which  work  is,  in  effect,  a 
collection  of  the  syllabi  of  the  opinions  de- 
livered by  American  courts  upon  this  t^tpic. 

The  rule  illustrated  by  all  of  these  case^. 
and  the  one  that  we  should  adopt,  if  we 
have  not  already  done  so,  is  that  if  a  cor- 
poration, engaged  in  a  business  that  is 
affected  with  a  public  interest,  eontmcts 
to  enter  upon  a  line  of  conduct  in  respect  in 
such  business  that  tends  to  affect  such  pub- 
lic interest  injuriously,  and  is  contrary  to 
public  policy,  such  contract  is  ultra  tires 
such  corporation,  and  may  be  restrained  in 
equity  at  the  suit  of  the  attorney  general, 
without  regard  to  whether  or  not  actual 
injury  has  resulted  to  the  public.  The  ex- 
pression  "corporation  affected  with  a  public 
interest"  is  to  be  referred  to  the  term  '*qua*i 
public  corporation"  as  tending,  in  s^'^me 
measure  at  least,  to  characterize  the  cla!$= 
of  corporations  indicated,  whereas  the  term 
''quasi  public"  is  characterized  only  by  iu 
unmeaning  vagueness.  In  the  discusstou. 
and  still  more  in  the  application,  of  *\\'ii 
rule  it  will  of  course  be  necessary  to  ampli- 
fy the  expression  "affected  with  a  public 
interest"  to  the  extent  of  stating  just  wliat 
is  meant  by  that  term,  and  also  to  di**- 
criminate  between  acts  that  are  ultra  virts 
a  corporation  and  those  that  are  merely 
illegal,  and  also  to  make  clear  what  **tend-«'' 
to  public  injury;  for  it  is  upon  the  in- 
currence of  these  three  factors  that  the 
applicability  of  the  rule  in  question  depend*. 

Upon  this  branch  of  the  present  inquiry, 
therefore,  the  pertinent   questions  are: 

(1)  Are  the  defendants  engaged  in  a  busi- 
ness affected  with  a  public  interest? 

(2)  Is  the  contract  into  which  thev  have 
entered  one  that  is  ultra  vires  such  corpora- 
tions? and 

(3) Does  such  contract  tend  to  affect  &uch 
public  interest  injuriously? 

The  first  question,  and  that  upon  the  an- 
swer to  which  this  branch  of  the  case  rir- 
tually  turns,  is  whether  or  not  the  busine<? 
of  fire  insurance  as  carried  on  in  thi«  state 
is  a  business  affected  witli  a  public  interest 
within  the  meaning  of  the  rule  enunciaM 
iu  Stockton  v.  Central  R.  Co.  The  ansner 
to  this  question  does  not  depeml.  as  coun"**! 
for  the  respondents  argue,  upon  whether 
the  defendants  were  exprossly  crcatetl  s» 
public    a;:ents.    or   whether    the    stutc   U»i 
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expressly  charged  them  with  the  perform- 
ance of  a  public  duty,  or  has  to  that  end 
clothed  them  witli  monopolistic  privileges, 
or  granted  to  them  its  right  of  eminent  do- 
main, or  required  that  they  insure  the  prop- 
erty of  all  citizens  alike.    These  are  indicia 

m 

by  which  the  existence  of  "a  public  inter- 
t>-»t"  may  be  readily  discerned,  but,  so  far 
from  "the  public  interest"  arising  out  of 
these  incidents,  the  fundamental  fact  is 
that  they  arise  out  of  such  public  interest. 
In  natural  course  the  public  interest  first 
arose,  and  afterwards,  and  because  of  such 
interest,  all  of  these  incidents  were  added 
unto  it.  In  their  inception  all  public  call- 
ings were  private  ones,  whose  history  has 
consisted  in  the  evolution  of  a  public  char- 
acter and  of  the  incidents  that  they  now 
possess.  "First  the  blade,  then  the  ear, 
after  that  the  full  corn  in  the  ear." 

Such  at  the  common  law  was  the  course 
by  which  common  carriers,  and  all  of  the 
callings  now  recognized  as  affected  with  a 
public  interest,  ceased  to  be  juris  privati 
only,  and  became  matters  of  public  concern. 
-More  than  two  centuries  ago  Lord  Chief 
Ju.<tice  Hale,  in  his  treatise  De  Portibus 
Maris,  said  that  when  private  property  is 
"affected  with  a  public  interest,  it  ceases  to 
be  juria  privati  only"  (1  Hargrave's  Law 
Tracts,  78),  illustrating  this  by  the  case 
of  a  man  who  sets  up  on  his  land  a  crane 
that  in  due  course  ceases  to  be  juria  privati, 
and  becomes  subject  to  public  regulation. 
This  statement  of  Lord  Hale  was  cited  with 
approval,  and  applied  by  Lord  Kenyon  a 
century  later  in  Bolt  v.  Stennett,  8  T.  R. 
606,  "and  has,**  said  Chief  Justice  Waite, 
speaking  for  the  Supreme  Court  of  the 
United  States  still  a  hundred  years  later, 
*'bcen  accepted  without  objection  as  the 
law  of  property  ever  since.'*  Munn  v.  Illi- 
nois, 94  U.  S.  113,  24  L.  ed.  77. 

"Property,**  Chief  Justice  Waite  continues, 
•'does  become  clothed  with  a  public  inter- 
est, when  used  in  a  manner  to  make  it  of 
public  consequence  and  affect  the  commu- 
nity at  large.  When,  therefore,  one  devotes 
his  property  to  a  use  in  which  the  public 
has  an  interest,  he  in  effect  grants  to  the 
P'.il)lic  an  interest  in  that  use,  and  must 
j^uhmit  to  be  controlled  by  the  public  for 
the  common  good  to  the  extent  of  the  in- 
terest he  has  thus  created.** 

One  significance  of  this  statement  of  the 
law  of  property  is  that  it  speaks  in  the 
present  tense,  viz.f  "property  does  become 
cl  >thed  with  a  public  interest,'*  not  did  be- 
come so  clothed  once  upon  a  time.  Another 
is  its  recognition  of  the  fundamental  law 
that  public  interest  arises  essentially  from 
the  uses  to  which  a  man  puts  his  property, 
and  not  from  a  force  ah  extra;  and  yet  an- 
other is  that,  knowing  this  to  be  the  law, 
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men  engage  in  certain  callings,  knowing 
that  the  business  they  so  embark  in  will, 
if  success  attend  it,  become  affected  with 
a  public  interest.  "^They  entered  upon  their 
business  and  provided  the  means  to  carry 
it  on  subject  to  this  condition,**  he  says; 
and,  speaking  to  the  point  that  it  was 
of  no  moment  that  a  direct  precedent  could 
not  be  found.  Chief  Justice  Waite  says,  "It 
is  conceded  that  the  business  is  one  of  re- 
cent origin,  that  its  growth  has  been  rapid, 
and  that  it  is  already  of  great  importance;'* 
and,  reaching  the  conclusion  that  the  pub- 
lic interest  was  affected,  he  adds,  "It  pre- 
sents, therefore,  a  case  for  the  application 
of  a  long-known  and  well-established  prin- 
ciple in  social  science.  .  .  .  There  is  no 
attempt  to  compel  these  owners  to  grant 
the  public  an'  interest  in  their  property, 
but  to  declare  their  obligations  if  they  use 
it  in  this  particular  manner.** 

The  force  and  significance  of  these  state- 
ments of  the  highest  court  in  our  land  is 
enhanced  by  the  fact  that  the  property 
owners  with  respect  to  which  they  were 
made  were  private  individuals,  and  the 
business  concerned  that  of  storing  grain  in 
private  warehouses.  The  fact '  that  the 
question  in  Munn  v.  Illinois  was*  the  right 
of  the  public  through  its  legislature  to  deal 
with  a  use  of  private  property  as  affected 
with  a  public  interest,  rather  than  with  the 
right  of  the  public  so  to  deal  with  it  in  the 
courts,  is  of  no  significance  upon  the  point 
for  which  the  language  of  the  decision  is 
now  cited.  Upon  the  underlying  proposition 
that  a  business,  private  at  its  inception, 
may  become  affected  with  a  public  interest, 
it  is  immaterial  that  the  question  of  its 
public  character  arose  in  a  case  where  its 
restraint  had  been  legislatively,  rather  than 
judicially,  determined.  Upon  this  point 
Munn  v.  Illinois,  as  was  said  by  Chief  Jus- 
tice Waite,  introduced  no  novel  doctrine. 
What  it  did  was  to  call  attention  to  the 
fundamental  relation  that  exists  between 
the  use  of  private  property  and  the  creation 
of  a  public  interest  in  such  use,  and  its 
chief  value  as  a  contribution  to  jurispru- 
dence was  that  it  pointed  out  clearly  that 
in  the  determination  of  such  a  relation  the 
underlying  question  .was  not  what  the 
state  had  done  to  impress  a  public  interest 
upon  a  business,  but  what  the  owners  and 
operators  of  such  business  had  done  to  draw 
to,  and  thus  clothe  themselves  with,  a  pub- 
lic interest;  for  in  Munn  v.  Illinois  the  state 
had  done  absolutely  nothing.  The  vast 
importance  of  the  maintenance  of  this  point 
of  view  by  the  courts  of  this  country  must 
be  conceded  when  we  consider  that  to  an 
unprecedented  extent  business  enterprises 
are  launched,  the  success  of  which  depends 
upon  the  extent  to  which  the  public  can  be 


1200 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


June, 


attacted  to  them  and  constrained  to  lean 
upon  them.  Public  support  of  this  charac- 
ter is  essential  to  the  success  of  these  en- 
terprises, and  hence  is  from  their  inception 
the  desideratum  of  their  promoters.  When, 
therefore,  success  along  these  lines  has  been 
attained,  it  brings  with  it  duties  to  the 
public,  whose  interests  are  involved,  of  pre- 
cisely the  same  nature  as  if  such  duties 
had  been  imposed  by  public  law  upon  such 
enterprises  at  their  inception.  This  is  the 
principle  that  was  recognized  and  applied  in 
Munn  V.  Illinois,  and  if  it  be  sound  as  ap- 
plied to  individuals,  it  must  a  fortiori  be 
sound  as  regards  corporations.  To  the  eye 
of  the  law  and  in  the  interest  of  the  public 
it  is  one  and  the  same  thing,  whether  a 
corporation  be  created  to  subserve  a  public 
interest,  or  whether  such  corporation 
achieve  success  of  such  a  nature  that  the 
duty  of  regarding  the  interests  of  the  public 
is  thrust  upon  it.  Aptly  the  words  of  the 
great  dramatist  may  be  paraphrased,  viz., 
that  some  corporations  are  born  to  serve 
the  public,  some  achieve  that  end,  and  some 
have  it  thrust  upon  them;  and  (as  in  the 
state  of  man)  the  last  two  conditions  are 
BO  correlated  that,  when  the  interest  of  the 
public  has  been  woven  into  a  business  as  a 
sine  qua  non  of  its  success,  the  success  thus 
achieved  thrusts  upon  such  business  a  co- 
ordinate duty  that  clothes  it,  to  that  ex- 
tent, witii  a  public  interest.  It  is  in  accord- 
ance with  this  principle  that  the  entire 
class  of  callings  we  are  considering  has 
come  into  existence.  Railways,  ferries,  inns, 
warehouses,  or  what  not  have  in  their  day 
had  this  same  origin  and  history.  When  the 
first  waterman  held  out  to  his  neighbors  a 
means  of  ferriage  other  than  in  their  sepa- 
rate boats,  and  when  the  first  teamster 
undertook  to  carry  families  and  their  pro- 
duce to  the  market  town,  the  foundation 
of  the  modern  law  of  common  carriage  was 
laid,  and,  as  success  attended  these  under- 
takings by  their  successful  appeal  to  the 
public,  a  public  interest  in  thera  arose  which 
in  time  was  recognized  and  acted  upon  by 
legislatures  and  by  courts  alike,  the  power 
of  eminent  domain  and  other  privileges 
being  granted  in  order  that  such  public  in- 
terest might  be  the  better  served;  the  duty 
of  serving  all  alike,  and  of  refraining  from 
excessive  charges  by  combination  or  other- 
wise, being  imposed  that  such  public  in- 
terest might  be  the  better  safeguarded. 
To  confuse,  therefore,  these  incidents  and 
indicia  with  the  fundamental  relation  out 
of  which  they  arose,  or  to  say  that  such 
fundamental  relation  between  the  use  of 
private  property  and  the  public  interest 
therein  is  a  thing  of  the  past,  and  that  such 
relation  is  not  just  as  sound  and  fruitful 
now  as  then,  is  to  take  a  totally  illogical 
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position,  the  acceptance  of  which  would 
disarm  the  courts  of  to-day  of  defensixe 
weapons  of  which  the  public  stands  in  more 
need  now  than  it  did  then.  It  is  therefore 
a  shallow  argument  to  say  that  a  court 
cannot  restrain  corporations  from  ultm 
vires  acts  injurious  to  the  public,  because 
such  corporations  have  not  been  given  the 
right  of  eminent  domain,  or  because  they 
have  not  been  compelled  to  insure  all  of 
the  property  of  all  of  the  people.  Wl^en  the 
public  interest  will  be  furthered  by  sucii 
power  or  by  such  duty,  they  will  come 
into  existence,  but  not  otherwise.  What, 
for  instance,  would  a  fire  insurance  com- 
pany do  with  the  power  of  eminent  domain, 
or  how  would  law-abiding  insurers  be  bene- 
fited by  requiring  these  companies  to  insure 
the  property  of  incendiaries?  The  same 
law,  both  as  to  the  attainment  of  a  public 
interest  and  as  to  the  incidents  that  shall 
attach  to  it,  is  operative  now  as  in  the 
past,  and  the  same  history  still  repeats 
itself  whenever  a  business  or  calling  tliat 
was  either  unknown  to  the  common  law.  or 
of  no  public  import  then,  insinuates  itself 
into  modem  business  methods,  so  that  it 
becomes  a  matter  in  which  the  public  is 
vitally  concerned.  Of  this  there  can  be  no 
more  apt  an  example  than  the  business  uf 
fire  insurance  as  carried  on  by  these  defend- 
ants under  modem  conditions  and  UD<ler 
the  laws  of  this  state.  If  such  busine^^ 
were  still  in  the  hands  of  individual  under- 
writers, unaffected  by  state  regulation,  and 
confined  to  the  writing  of  policies  on  the 
dwellings  of  prudent  householders  and  on 
the  stores  of  careful  merchants,  a  great 
deal  might  be  said  in  favor  of  the  view  tl  at 
no  public  interest  had  attached  to  the  mak- 
ing of  these  private  contracts.  W'e  cannot 
however,  close  our  eyes  to  the  fact  that, 
by  the  enormous  extension  of  this  business, 
by  its  concentration  in  the  hands  of  im- 
mense corporations,  by  state  regulations 
that  amount  to  privileges,  and  by  its  prac- 
tically universal  employment  as  a  collate,  a  I 
security  for  debts,  the  business  has  become 
one  in  which  the  interest  of  the  public  i« 
directly  involved,  certainly  as  much  so  as 
it  is  in  the  warehousing  of  grain.  The  col- 
lateral security  of  mortgage  debts  woiM 
alone  suffice  to  attach  a  public  interest  t'> 
the  business  in  question,  since  it  vitaly 
concerns  credit  as  a  factor  in  modem  busi- 
ness. 

Whatever  concerns  business  credit  es 
necessitate  touches  a  matter  in  which  the 
public  is  directly  interested.  The  impair- 
ment or  embarrassment  of  business  credit 
affects  immediately  not  only  the  demand 
for  money  and  the  volume  of  business  trans- 
acted, but  also  the  inauguration  of  nfw 
enterprises,  the  employment  of  people,  and 
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the  payment  of  tue  wages  they  would  oth- 
erwise receive  and  spend,  and  thus  ramifies 
in  its  effects  from  the  greatest  banking 
houses,  through  the  homes  of  the  unem- 
ployed, or  the  badly  paid,  to  the  smallest 
retail  shops.  By  the  introduction  and  per- 
fection of  title  insurance,  a  practically  new 
oommercial  utility  has  been  imparted  to 
real  property,  which,  under  such  new  con- 
ditions, performs  a  recognized  service  in 
the  immediate  obtaining  of  credit  for  oom- 
mercial needs  or  in  business  emergencies. 
The  collateral  indemnification  of  credit  thus 
obtained  has  become  one  of  the  chief,  if  not 
the  chief,  business  of  modern  fire  insurance, 
and  I  doubt  whether  within  twenty  years 
past  a  mortgage  on  improved  property  has 
been  given  that  did  not  covenant  for  such 
insurance  and  for  its  maintenance  under 
the  penalty  of  immediate  foreclosure.  The 
public,  greatly  to  the  benefit  of  the  insur- 
ance business,  has  become  educated  to  this 
system,  and  to  lean  upon  it  and  to  shape 
their  business  ventures  in  reliance  upon  it. 
Such  education  and  such  reliance,  which 
were  of  course  beneficial,  and  properly  so, 
to  the  insurance  companies,  have  so  entered 
into  the  woof  and  warp  of  general  public 
business  that  nothing  that  can  be  conceived 
of  would  produce  greater  disturbance  or 
profounder  catastrophe  than  the  cancelation 
of  such  policies  or  the  withholding  of  such 
insurance.  It  seems  to  me  that  it  is  impos- 
sible to  say  that  by  its  very  growth  and 
success  the  business  of  fire  insurance  has 
not  become  affected  with  a  public  interest, 
within  the  principle  of  Munn  v.  Illinois. 
That  it  is  deemed  for  legislative  purposes 
to  He  so  affected  is  evident  from  the  vo- 
luminous Code  enacted  in  this  state  for 
its  regulation  in  the  interest  of  the  public. 
P.  L.  1902,  pp.  407-447.  It  is  pertinent,  at 
this  point,  to  ask  why  the  state  should 
enact  a  regulative  Code  for  the  protection 
of  a  public  interest  that  does  not  exist. 
Moreover,  some  of  the  provisions  of  this 
Code,  while  in  form  regulations  imposed 
upon  insurance  companies,  amount  practi- 
cally to  privileges  accorded  to  them.  Indeed 
it  is  by  reason  of  the  privileges  thus 
enjoyed  by  foreign  companies  that  the 
present  combination  is  rendered  feasible. 
In  such  case — i.  e.,  where  foreign  corpora- 
tions that  have  been  accorded  the  privilege 
of  transacting  their  legitimate  business  in 
this  state  use  such  privilege  to  engage  with 
our  domestic  companies  in  a  compact  inimi- 
cal to  the  interests  of  the  people — it  would 
be  a  salutary,  and  I  am  inclined  to  think 
a  sound,  rule  of  law  that  would  estop  such 
foreign  corporations  to  deny  that  they  were 
enjoying  such  a  privilege  from  the  state  as 
made  them  amenable  in  the  premises  to 
its  court  of  equity.  A  state  that  had  grant- 
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ed  such  a  privilege  should,  it  seems  to  me, 
be  entitled,  with  a  reasonable  expectation 
of  being  heard,  to  apply  to  its  own  courts 
for  preventive  relief  based  upon  the  abuse 
of  the  privilege  it  had  granted.  Be  this  as 
it  may,  we  think  that  it  is  impossible  for 
the  unbiased  mind  to  reach  the  conclusion 
that  the  business  of  fire  insurance  as  now 
conducted  in  this  state  by  corporations 
created,  licensed,  and  regulated  by  the  state, 
is  not  a  business  affected  with  a  public 
interest,  but  that  the  storage  of  grain  by 
private  individuals  is  so  affected.  Yet  such 
is  the  conclusion  we  reach,  unless,  so  far 
as  in  us  lies,  we  overturn  the  decision  of 
the  Supreme  Federal  Court  in  Munn  v. 
Illinois,  a  decision  that  has  been  followed 
in  cases  so  numerous  that  their  citation 
from  state  reports  would  be  superfluous, 
and  of  which  Mr.  Justice  Harlan,  speaking 
at  a  later  period,  said,  ''The  doctrines  of 
Munn  V.  Illinois  have  never  been  modified 
by  this  court,"  i.  0.,  the  Supreme  Court  of 
the  United  States.  Civil  Rights  Cases,  109 
U.  S.  62,  27  L.  ed.  856,  3  Sup.  Ct  Rep. 
18. 

The  conclusion  we  reach  from  these  con- 
siderations is  that  the  business  of  the  de- 
fendants is  in  point  of  fact  one  that  direct- 
ly affects  the  interests  of  the  public,  and 
that  such  public  interest  has  been  recog- 
nized as  a  subsisting  one  by  the  legislature 
of  this  state,  and  that  in  point  of  law  the 
business  of  the  defendants  is  affected  with 
a  public  interest. 

2.  We  have  next,  therefore,  to  consider 
whether  or  not  the  contract  by  which  the 
defendants  have  agreed  that  their  several 
corporations  shall  be  bound  is  ultra  vires 
such  corporations.  In  this  regard  the  eight 
domestic  companies  stand  in  one  respect 
in  a  position  different  from  the  hundred 
and  odd  foreign  defendants.  These  domestic 
companies  received  their  charters  from  this 
state  in  order  that  they  might  transact 
legitimately  a  business  in  which,  as  we  have 
seen,  the  public  is  interested.  To  this  end 
all  general  provisions  essential  to  the  lawful 
government  of  corporations  are  deemed  to 
be  written  into  their  respective  charters. 
Among  these  general  provisions  is  that  "the 
business  of  every  corporation  shall  be  man> 
aged  by  its  directors,''  either  by  force  of 
the  express  mandate  of  §  12  of  the  general 
corporation  act  of  April  21,  1896  (P.  L. 
p.  281),  or  because  such  is  an  imperative 
implication  of  the  law  of  corporations.  We 
cannot  agree  with  th%  views  of  the  re- 
spondents' counsel  as  expressed  in  their 
brief,  viz,,  that  "the  provision  that  the 
company  shall  be  managed  by  a  board  of 
directors  is  simply  intended  to  show  where 
the  powers  which  may  be  exercised  by  the 
company  shall,  as  between  the  shareholders, 
76 
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and  those  who  deal  with  the  company, 
reside,'*  or  that  "the  provision  in  §  12  of 
the  act  of  1896  was  not  intended  for  the 
protection  of  the  general  public,  and  failure 
on  the  part  of  the  directors  to  perform  their 
duty  in  the  management  of  the  affairs  of 
the  company  concerns  only  the  shareholders 
and  the  policy  holders." 

The  statute  says  all  that  counsel  say  it 
means,  but  it  also  says  more,  and  we  take 
it  that  a  statute  means  all  that  it  says. 
We  do  not  concede  or  believe  that  the  sole 
object  of  §  12  was  to  inform  stockholders 
of  what  they  already  knew,  viz.,  that  the 
business  of  their  corporation  was  to  be 
managed  by  the  officers  selected  by  them 
for  that  purpose,  rather  than  by  somebody 
else.  Neither  do  we  believe  that  a  corpora- 
tion affected  with  a  public  interest  could 
insert  in  its  certificate  of  incorporation  a 
frank  avowal  that  its  business  was  not  to 
be  managed  by  its  own  directors,  and  then 
successfully  set  up  as  against  the  state 
the  argument  now  advanced  in  justification 
of '  the  respondents'  construction  of  the 
statute.  Counsel  confuses,  as  it  seems  to  us, 
thfe  force  to  be  given  to  the  statute, 
with'  '  'the  occasions  upon  which  such 
forceis' to  be  given  to  it.  Where  the  ques- 
tion cannot  be  raised,  the  meaning  of  the 
statute  is  immaterial.  It  is,  for  instance, 
immaterial  to  the  public,  and  to  the  state 
repriesenting  the  public,  whether  the  busi- 
ness of  a  company  organized  to  manufacture 
bicycles  or  to  make  wall  paper  is  managed 
by  its  directors  or  by  its  office  boys.  That 
is  not  the  case  here.  These  domestic  com- 
panies were  chartered  to  insure  the  property 
of  citizens  of  this  state  under  legitimate 
conditions.  One  of  the  most  important 
and  responsible  duties  that  devolved  upon 
the  managers  of  these  companies  was  there- 
fore the  fixing  of  the  rates  to  be  charged 
the  citizens  therefor.  A  contract  by  which 
the  directors  of  such  corporations  in  con- 
clusive form  abdicate  their  duty  of  manage- 
ment in  this  respect,  and  turn  it  over  to 
an  alien  body,  is  in  direct  violation  of  the 
words  and  meaning  of  the  statute,  and  is 
as  typical  an  instance  of  an  ultra  vires 
act  as  can  well  be  imagined.  To  do  so  in 
a  given  instance  would  be  an  illegal  act, 
but  the  act  of  binding  the  corporation  by 
contract  to  a  settled  policy  of  illegal  acts 
is  beyond  the  power  of  the  corporation, 
i.  e.f  is  ultra  vires.  That  this  is  no  academic 
criticism  appears  clearly  fron^  the  fact  that 
the  Central  Association,  erected  by  the  con- 
tract by  which,  through  a  subcommittee  of 
five,  rates  are  fixed,  consists  of  but  one 
representative  of  each  constituent  company. 
Hence  in  a  body  of  121  the  New  Jersey 
companies  have  but  eight  votes,  and  in  the 
subcommittee  they  have  but  one  vote  to  four 
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cast  by  foreign  corporations.  It  is  inevi- 
table, therefore,  that  the  infiuences  affecting 
such  foreign  corporations,  the  lo.<^^:^  ih.i-y 
may  have  sustained,  the  expenses  they  have 
incurred,  the  salaries  they  design  to  pay, 
the  dividends  they  desire  to  declare,  will 
all  be  reflected  and  asserted  in  the  lixing 
of  the  rates  to  be  charged  for  insuranop 
to  the  citizens  of  this  state.  These  ratec. 
and  these  only,  the  New  Jersey  coropauie^ 
by  the  contract  in  question  bind  theniselve> 
to  charge,  although  such  rates  may  be 
greatly  in  excess  of  anything  required  or 
justified  by  local  conditions,  or  by  the 
business  of  such  domestic  companies  if 
managed  by  their  own  directors.  Pro  tanto 
this  amounts  to  a  merger  of  corporate 
management  accomplished  by  means  otiier 
than  those  sanctioned  by  law.  It  also  places 
it  out  of  the  power  of  the  domestic  com- 
panies to  manage  an  important  feature  of 
their  business  w^ith  respect  to  the  public 
interest  with  which  it  is  affected.  Whilf 
these  considerations  apply  directly  to  the 
New  Jersey  companies  only,  they  apply 
indirectly  to  the  foreign  companies  aUo, 
which  have  used  their  privilege  to  do  busi- 
ness in  this  state  to  render  feasible  a  con- 
tract scheme  that  is  ultra  vires  the  New 
Jersey  companies.  Foreign  corporations  are 
permitted  to  do  business  in  states  other 
than  that  of  their  incorporation  by  comit}. 
not  of  right.  It  is  fundamental  that  sutii 
corporations  have  no  other  or  greater  pow- 
ers than  do  corporations  organized  under 
the  laws  of  such  state.  It  would  be,  there- 
fore, a  total  subversion  of  law  and  reason  to 
hold  that  a  foreign  corporation  had  in  this 
state  the  power  to  make,  with  corporations 
of  this  state,  a  contract  affecting  a  matter 
of  public  interest  that  such  corporations 
of  this  state  had  not  themselves  the  power 
to  make.  Comity  does  not  extend  to  a 
permission  to  combine  with  domestic  cor- 
porations in  a  way  that  tends  to  pJo!i<' 
injury.  A  court  of  equity  would  Ik?  short- 
sighted indeed  that  did  not  see  this.  anJ 
short-armed  if  it  could  not  reach  out  to 
prevent  it.  We  have,  therefore,  no  hesita- 
tion in  concluding  that  the  ultra  ^t^^' 
quality  of  the  corporate  contract  by  which 
the  Newark  Fire  Insurance  Exchange  wa* 
brought  into  existence  is  attributable  to  all 
of  the  corporations  that  subscribed  to  such 
contract, — the  foreign  as  well  as  the  dc- 
mestic. 

It  is  said  that  a  court  of  equity  will  not 
take  notice  of  the  ultra  vires  nature  of  the 
contract  into  which  these  defendants  hare 
entered,  for  the  reason  that  such  contract. 
being  in  restraint  of  trade,  is  on«  that 
they  cannot  be  forced  to  observe,  and  thi« 
had  conclusive  weight  with  the  court  below. 
For  present  purposes  the  plenary  answer 
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is  that  the  test  of  ultra  vires  is  the  power 
of  a  corporation  to  make  a  contract,  not 
its  power  to  break  it. 

3.  Upon  the  question  whether  the  contract 
that  resulted  from  these  ultra  vires  acts 
tends  to  affect  the  public  interest  inju- 
riously, little  remains  to  be  said,  and  that 
little  can  be  better  said  under  the  second 
branch  of  this  appeal,  which  we  shall  now 
proceed  to  consider.  Upon  the  first  branch 
our  conclusion  is  that,  because  the  business 
of  the  defendants  is  affected  with  a  pub- 
lie  interest,  a  court  of  equity  should  re- 
strain their  ultra  vires  acts  at  the  instance 
of  the  attorney  general,  if  such  acts  tend 
to  public  injury,  without  regard  to  whether 
public  injury  had  in  fact  resulted,  and  that 
the  contract  in  question  does  so  tend. 

(2)  Under  the  second  branch  of  the  case, 
we  shall  assume  that  the  business  of  the 
defendants  is  not,  in  the  general  sense, 
affected  with  a  public  interest,  and  that 
the  attorney  general  must  show  that  actual 
public  injury  has  resulted  from  an  unlaw- 
ful combination  in  restraint  of  trade,  and 
is  therefore  ultra  vires  the  contracting  com- 
panies. 

As  this  was  the  point  of  view  from  which 
the  learned  vice  chancellor  regarded  the 
ca»e  in  advising  that  the  information  be  dis- 
missed, it  is  necessary  at  this  stage  to  de- 
termine whether  the  reasoning  that  led  the 
court  below  to  apply  to  the  attorney  gen- 
eral, seeking  to  avoid  a  contract  repugnant 
to  public  policy,  the  same  rule -that  obtains 
in  that  court  when  a  party  to  such  contract 
is  seeking  to  enforce  it,  is  sound. 

Upon  this  point  the  court  below  laid  down 
two  propositions:  First,  that  the  attorney 
general  could  not  maintain  a  suit  to  enjoin 
parties  to  an  agreement  regulating  rates, 
though  against  public  policy  as  in  restraint 
of  trade;  and,  second,  that  the  fact  that 
the  parties  to  such  agreement  were  cor- 
porations made  no  difference. 

As  to  the  first  of  these  propositions  it  is 
perhaps  only  necessary  that  we  should  with- 
hold our  assent;  but,  as  to  the  second,  we 
must  record  our  express  dissent. 

Before  leaving  the  first  of  these  propo- 
sitions, however,  we  should  say  that  the 
fault  we  find  with  the  vice  chancelIor*s  con- 
clusion is  not  in  the  soundness  of  the  rule 
of  mere  unenforceability  as  applied  to  the 
class  of  cases  in  which  it  properly  obtains, 
but  in  the  extension  of  such  rule  to  a  sub- 
ject not  properly,  or  at  all,  within  its 
purview,  viz.,  the  right  of  the  state  to  i>re- 
ventive  relief  in  aid  of  public  policy.  There 
is  something  startling,  not  to  say  appalling, 
in  the  proposition  that  the  state  is  to  be 
met  in  its  courts  with  a  denial  of  ita 
right  to  relief,  upon  the  ground  that  the 
rule  of  nonintervention  that  is  applied  to 
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the  violators  of  such  public  policy  must 
also  be  applied  to  the  public  that  is  injured 
by  such  violation. 

The  rule  in  question  is  itself  an  applica- 
tion of  the  maxim  in  pari  delicto,  etc., 
and  hence  is  in  strict  analogy  with  the 
judicial  policy,  by  force  of  which  courts 
decline  to  aid  in  the  distribution  of  plun- 
dired  property,  but  it  is  quite  illogical  to 
say  to  the  man  who  has  been  despoiled, 
** Because  we  refused  our  aid  to  those  who 
despoiled  you,  •' therefore  we  must  decline 
to  aid  you."  Yet  this,  or  something  very 
like  it,  is  what  we  are  asked  to  say. 

The  case  of  Mogul  S.  S.  CJo.  v.  McGregor, 
L.  R.  23  Q.  B.  Div.  598,  cited  by  the  vice 
chancellor,  and  relied  upon  by  counsel  for 
respondents,  is  not  in  point.  There  a  court 
of  law  decided  that  a  contract  in  restraint 
of  trade,  made  by  one  set  of  shipowners, 
did  not  give  another  set  of  shipowners  a 
legal  cause  of  action  against  them  for  dam- 
ages. The  case  has  no  bearing  whatsoever 
upon  the  attitude  of  a  court  of  equity  when 
a  suit  is  brought  on  behalf  of  the  state  in 
the  interest  of  the  public. 

That  the  reasoning  of  Mogul  S.  S  Co. 
V.  McGregor,  even  within  the  lines  of  its 
decision,  is  not  likely  to  commend  itself  to 
jurisprudence  generally,  is  pointed  out  in 
an  instructive  article  on  "The  Case  of  the 
Monopolies"  by  Sidney  T.  Miller.  Esq.,  in 
6  Mich.  Law  Rev.  1  November,  1907.  Upon 
the  point  we  are  considering  the  case  has 
no  bearing  whatsoever. 

This  digression  should  not,  however,  be 
further  extended,  as  the  same  ground  is 
necessarily  covered  in  expressing  our  dis- 
sent from  the  second  proposition,  on  which 
the  court  below  based  its  dismissal  of  the 
attorney  general's  information,  viz.,  that 
the  fact  that  the  defendants  were  corpora- 
tions made  no  difference  as  to  the  right 
of  the  attorney  general  to  maintain  such 
suit. 

Laying  aside,  therefore,  the  rule  appli- 
cable to  individuals  who  have  entered  into 
an  agreement  contrary  to  public  policy,  in 
that  it  is  in  restraint  of  trade,  and  taking 
up  a  question  that  could  by  no  possibility 
be  involved  in  or  decided  in  such  a  caMe, 
viz.,  the  corporate  power  to  enter  into  or 
continue  under  such  an  agreement,  we  per- 
ceive at  once  that  such  question  lies  entire- 
ly outside  of  the  rule  that  was  deeped  in 
the  court  below  conclusively  to  foreclose 
it.  That  such  contracts  are  contrarv  to 
public  policy  is  admitted  upon  all  sides, 
in  fact  it  is  precisely  because  of  their  con- 
travention of  public  policy  that  the  courts 
refuse  to  countenance  them.  In  the  crea- 
tion of  its  corporations  no  state.  I  suppose, 
confers  upon  them  in  express  terms  the 
power   to   make  contracts   that   violate   its 
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public  policy.  Where  such  a  power  is  not 
expressly  given,  it  will  certainly  not  be 
deemed  by  a  court  of  equity  to  exist  by 
implication.  A  contract  that  a  corporation 
has  neither  the  express,  nor  the  implied, 
power  to  make,  is  one  that  is  beyond  its 
power  to  make,  i.  0.,  ultra  vires. 

The  circumstance  that  a  corporation 
makes  such  a  contract  relying  upon  Mie 
nonintervention  of  the  courts  does  not 
clothe  the  corporation  with  the  needed 
power  that  it  lacked  to  make  such  con- 
tract; it  merely  shows  the  inducement  to 
make  it,  and  how  such  violator  of  public 
policy  will  under  such  rule  be  protected 
from  public  redress  by  the  very  agreement 
by  which  the  public  is  injured.  The  rule 
of  mere  unenforceability  thus  relied  upon 
makes,  however,  an  exception,  even  as  to  the 
parties  in  pari  delicto,  which  is  thus  stated 
by  Judge  Story:  ''In  cases  where  tlie  agree- 
ments or  other  transactions  are  repudiated 
on  account  of  their  being  against  public 
policy,  the  circumstance  that  the  relief  is 
asked  by  a  party  who  is  particepa  criminia 
is  not  in  equity  material.  The  reason  is 
that  the  public  interest  requires  that  relief 
should  be  given;  and  it  is  given  to  the  pub- 
lic through  the  party."  1  Story,  Eq.  Jur. 
§  298;  Gone  v.  Russell,  48  N.  J.  Eq.  208, 
217,  21  Atl.  847. 

It  would  seem,  therefore,  that  the  rule 
enforced  by  the  learned  vice  chancellor  ap- 
lies  to  actions  based  on  the  repudiated 
contract,  but  not  to  those  in  which  its 
repudiation  may  be  assumed  by  the  court, 
whether  as  fact  or  as  fiction. 

The  fiction  of  acting  for  the  public  by 
which  relief  is  granted  to  a  party  in  pari 
delictOf  must  a  fortiori  apply  to  the  public 
itself  when  actually  acting  in  its  own  inter- 
ests. The  fundamental  principle  recognized 
bv  this  line  of  cases  is  that  one  who  has  en- 
tered  into  a  contract  that  contravenes  pub- 
lic policy  owes  to  the  public  the  continuous 
duty  of  withdrawing  from  such  contract. 
A  duty  thus  owing  to  the  public  is,  upon 
familiar  principles,  presumed  by  courts  to 
be  performed;  and  such  presumption  should 
be  indulged  in  by  the  courts  whenever  neces- 
sary to  give  to*  the  public,  acting  through 
its  official  representative,  the  same  standing 
that  the  actual  performance  of  such  duty 
gives  to  one  in  pari  delicto,  to  act  for  the 
public. 

It  would  be  inconceivably  absurd  that 
the  defendants,  in  rebuttal  of  this  presump- 
tion, should  be  heard  to  say  that,  because 
to  their  original  violation  of  public  policy 
they  had  superadded  a  violation  of  another 
public  duty,  they  were  immune  from  or- 
dinary judicial  control.  Yet  such  is  the 
state  of  our  jurisprudence  imder  the  rule 
enunciated  in  the  court  below,  unless  such 
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presumption  or  legal  fiction  is  invoked  iu 
aid  of  violated  public  policy. 

Speaking  for  myself,  the  extension  of  the 
rule  of  nonenforceability,  baaed  as  it  upon 
the  maxim  in  pari  delicto,  to  the  case  of  the 
state    seeking    to    prevent    public    injury, 
seems,  to  be  without  the  slightest  founda- 
tion in  sound  logic,  or  justification  in  right 
reasoning.     Be  this  as  it  may,  the  fact  is 
that,    if    upon    neither    of    these   grounds 
preventive  relief  may  be  had  by  the  state, 
no  combination  can  be  so  hostile  to  the 
public  interests,  or  so  flagrant  in  its  de- 
fiance of  public   policy,   but  that  it  may 
effectively    shield   itself    from    such   inter- 
ference  on   behalf   of   the   public,   by  the 
simple  device  of  casting  its  proposed  viola- 
tion of  public  policy  in  the  form  of  a  eon- 
Jtract  for  a  self-imposed  restraint  of  trade. 
I   cannot  believe   that   this  is   the   actual 
state  of  our  jurisprudence  on  this  vitally 
important  subject. 

Ck>ncluding,  as  we  do,  that  the  line  of 
reasoning  that  limits  the  court  of  diancery, 
in  all  cases  involving  contracts  in  restraint 
of  trade,  to  the  single  policy  of  their  non> 
enforcement,  is  fundamentally  at  fault,  and 
that  the  defendants  have  not  by  their 
violation  of  public  policy  effectually  en- 
trenched themselves  outside  the  pale  of 
preventive  law,  it  remains  to  be  considered 
whether  certain  facts  that  were  merely 
assumed  in  the  court  below,  viz.,  that  the 
contract  in  question  is  one  that  fixes  rates 
and  stifles  competition,  and  is  detrimental 
to  the  public,  are  sustained  by  tbe  testi- 
mony. If  they  are,  and  if  injury  has  there- 
by resulted  to  the  public,  the  duty  of  a 
court  of  equity  to  enjoin  the  defendants 
from  continuing  to  act  under  such  ultra 
vires  contract  is  clear.  The  oontracty  with- 
out question,  fixes  and  maintains  rates,  and 
so  controls  the  placing  of  insurance,  and 
the  channels  through  which  that  busine^^ 
flows,  that  it  inevitably  reduces  competition 
to  the  minimum,  if  it  does  not  absolutely 
eliminate  it.  This  much  appears  from  tbe 
contract  itself  and  in  the  testimony.  The 
remaining  question,  viz,,  that  of  injury  to 
the  public,  is  not  so  much  one  of  disputed 
fact  as  of  the  sufficiency  of  a  proffered 
justification  of  an  established  fact.  The 
marked  increase  of  cost  to  tbe  insured, 
coincident  with  the  going  into  eff^ect  of  the 
contract,  is  a  salient  and  palpable  fact  that 
in  the  case  of  any  other  commodity  of 
equal  necessity  would  carry  its  own  irrefii- 
table  conclusion  as  to  whether  or  not  it 
was  a  public  injury.  The  debatable  ques- 
tions are  whether  such  increased  price  of 
insurance  is  not  justified  and  rendered  non- 
injurious  to  the  public  (1)  as  being  n^errlr 
incidental  to  the  adoption  of  means  mid 
methods  necessary  to   the   proper  condnct 
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of  the  business  of  insurance;  and  (2) 
whether  such  increase  of  premium  rates, 
while  immediately  burdensome,  is  not  ulti- 
mately beneficial  to  the  insured  by  adding 
to  the  solvency  of  the  insurers,  and  swell- 
infir  the  fund  out  of  which  indemnity  must 
come  in  case  of  loss.  The  first  of  these 
suggestions  does  not  appeal  to  us,  for  the 
reason  that  it  is  perfectly  obvious  that 
everything  that  is  attained  by  this  contract 
in  the  way  of  equipment  for  the  proper 
conduct  of  the  business  of  the  defendants 
could  be  attained  by  them  severally  or 
acting  in  unison  without  involving  their 
combination  to  regulate  rates  and  stifle 
competition.  The  masterful  way  in  which 
these  reprobated  features  of  the  contract 
are  effectuated  forbids  us  to  treat  them  as 
mere  incidents  of  a  system  for  the  gather- 
ing of  statistics  and  the  dissemination  of 
data.  The  other  suggestion  by  which  the 
increase  of  price  to  the  insured  is  justified 
as  being  ultimately  benficial  to  him  is  more 
persuasive,  and  would  probably  be  entirely 
so  if  any  substantial  warrant  for  such  sug- 
gested benefit  could  be  found  in  the  con- 
tract. It  cannot,  however,  be  found  there. 
In  order  that  the  insuring  public  be  ulti- 
mately or  at  all  benefited  by  the  increased 
cost  of  insurance  it  is  required  to  pay,  it  is 
essential  that  such  increase,  over  and  above 
the  cost  of  the  operation  of  a  company, 
Hhould  go  sot  in  dividends  to  its  stockhold- 
ers, or  in  salaries  to  its  officers,  but  to  a 
fund,  by  whatever  name  called,  by  which 
greater  solvency  would  be  given  to  the  com- 
pany»  and  its  increased  ability  to  respond  to 
losses  assured.  For  this,  however,  there  is 
no  provision  in  the  contract.  In  such  case — 
I.  0..  where  an  increase  of  earnings  results 
from  a  contract  made  by  the  officers  of  a 
company  acting  for  its  stockholders — we 
musty  in  the  absence  of  any  suggestion  to 
the  contrary,  deem  that  such  contract  was 
made  for  the  benefit  of  such  stockholders. 
If,  contrary  to  this  normal  presumption, 
the  intention  in  making  such  contract  was 
that  such  increased  earnings  were  to  go 
to  some  fund  in  which  the  insured  would 
have  an  interest,  it  is  so  highly  probable 
that  a  provision  of  such  importance  would 
be  mentioned  in  such  contract,  that  the 
failure  so  to  do  forbids  us  to  assume  that 
such  an  intention  existed.  It  is  certain  that 
this  contract  contains  no  such  provision 
that  the  insured  can  lay  hold  of,  or  by 
which  the  subscribing  companies  could  be 
hound.  We  cannot  avoid,  therefore,  the  fol- 
lowing conclusions:  (1)  That  the  increase 
of  price  wrought  by  this  combination  of 
insurers  has  not  been  justified;  (2)  That 
such  increase  works  actual  injury  to  the 
public;  (3)  that  the  contract  by  which 
such  combination  was  affected  is  in  re- 
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straint  of  trade,  and  repugnant  to  public 
policy  on  that  account;  snd  (4)  that  it  is 
unreasonable,  in  that  it  transcends  the 
legitimate  purposes  for  which  the  defend- 
ants were  created  or  licensed,  and  that 
such  combination  itself  is  characterized  by 
all  the  evils  that  the  common  law,  by  its 
rule  against  them,  placed  under  its  con- 
demnation. That  the  corporate  acts  by 
which  such  contract  was  entered  into,  and 
such  combination  effected  and  its  continu- 
ance perpetuated,  are  ultra  vires  the  de- 
fendants need  no  further  argument.  That 
the  defendants  should  be  enjoined  from 
such  continuance  follows  from  what  has 
already  been  said. 

The  notion  that  this  conclusion  runs 
counter  to  anything  that  was  decided  by 
this  court  in  Raritan  River  R.  Co.  v.  Mid- 
dlesex ft  S.  Traction  Co.  70  N.  J.  L.  743, 
58  Atl.  332,  can  rest  only  upon  a  misunder- 
standing of  that  decision,  or  arise  from  a 
failure  to  read  the  opinion  delivered  in 
that  case.  The  contract  there  under  con- 
sideration was  one  between  a  railroad  com- 
pany and  a  traction  company,  by  which 
the  former  agreed  "not  to  lower  its  present 
rate  of  fare  unless  required  by  law."  In 
his  opinion  Mr.  Justice  Pitney  (now  chan- 
cellor) makes  it  perfectly  clear  that  what 
was  decided  was  that  §  16  of  the  gen- 
eral railroad  act  of  1873  (Gen.  Stat.  p. 
2643)  in  terms  absolved  a  railroad  company 
affected  by  it  from  the  exercise  of  that 
judicial  discretion,  respecting  rates  of  fare, 
that  otherwise  would  be  addressed  to  it 
as  an  impartial  arbiter  between  its  stock- 
holders and  the  public,  and  vested  in  such 
railroad  company  an  uncontrolled  discre- 
tion, within  the  limits  fixed  by  the  legisla- 
ture itself,  to  establish  such  rates  as  its 
own  interests,  without  regard  to  the  pub- 
lic, might  require.  Upon  this  point  the 
opinion  concludes  with  this  language:  '*Any 
construction  of  §  15  of  the  act  that  places 
the  railroad  company  in  the  attitude  of  an 
impartial  arbiter  as  between  it  and  the 
public  being  thus  found  inadmissible,  be- 
cause it  runs  counter  to  fundamental  prin- 
ciples, we  have  before  us  a  statutory  scheme 
which  in  terms  confers  upon  the  company 
an  uncontrolled  discretion  to  subserve  its 
own  interests  in  making  and,  from  time  to 
time,  changing  the  rates  of  fare  and  of 
freight,  subject  only  to  the  maximum  rates 
prescribed,  and  to  further  legislative  action 
from  time  to  time  thereafter.''  It  is  clear, 
therefore,  that  what  was  decided  was  the 
construction  of  a  statute  and  its  effect 
in  absolving  railroad  companies  from  an  at- 
titude toward  the  public  that  otherwise 
would  exist.  The  decision,  therefore,  in- 
stead of  militating  against  our  present 
conclusion,   is,   impliedly   at   least,   in   its 
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favor.  The  judges  who  dissented  in  the 
case  cited  did  so  because  their  construction 
of  the  statute  differed  from  that  of  the 
majority  of  the  court. 

The  result  reached  upon  either  branch  of 
the  present  appeal  is  that  the  decree 
brought  up  by  it  should  be  reversed,  and 
the  case  remitted  to  the  Court  of  Chan- 
cery to  the  end  that  an  injunction  may 
issue  in  accordance  with  the  specific  prayers 
of  the  information  and  the  views  herein 
expressed. 

Pitney,  Ch.  J.,  and  Garrison,  Trendi- 
ard.  Boflrert,  Vredenburgh,  Vroom,  and 
Dill,  JJ.,  concur. 

Swayze,  J.,  dissenting: 

In  ordinary  cases  little  good  is  done  by 
an  expression  of  the  reasons  for  dissent, 
but  when  the  principle  involved  is  funda- 
mental, it  is  a  public  duty  to  protest  in 
the  hope  that  the  logical  consequences  may 
not  lead  us  too  far  before  we  are  aware  of 
the  direction  in  which  we  are  traveling. 
This  decision  is  novel.  Combinations  of 
insurance  companies  like  the  Newark  Fire 
Insurance  Exchange  are  not  new.  Many 
such  cases  are  collected  in  Lewson*8  Monop- 
oly &  Trade  Restraint  Cases,  referred  to 
in  the  opinion.  It  is  significant  that  not 
one  of  these  cases  is  cited.  I  shall  review 
them  at  length  hereafter.  Our  sister  states, 
administering  the  same  system  of  law  that 
we  administer,  have  been  singuarly  blind, 
for  they  have  for  years  been  industrious- 
ly legislating  on  this  subject,  and,  if  the 
present  decision  is  right,  such  legislation 
has  been  unnecessary,  since  we  have  accom- 
plished by  judicial  decision  what  in  every 
other  state  has  been  thought  to  require 
legislative  action  by  the  elected  representa- 
tives of  the  people.  I  deprecate  judicial 
legislation,  regardless  of  its  merits.  It  con- 
fuses the  functions  of  the  separate  branches 
of  the  government,  and  -when  it  results, 
as  in  this  case,  in  applying  new  law  to  the 
past  conduct  of  individuals,  it  has  all  those 
evils  of  ex  post  facto  legislation  which  led 
to  our  constitutional  prohibition.  I  depre- 
cate also  the  ground  upon  which  the  deci- 
sion is  put,  for  it  goes  much  farther  and 
reaches  much  deeper  than  the  opinion  itself 
indicates.  The  court  relies  on  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed..77.  Munn 
V.  Illinois  was  decided  under  provisions  of 
the  Illinois  statute  which  attempted  to 
regulate  the  charges  of  individuals  owning 
grain  elevators.  The  importance  of  the 
case  was  in  its  assertion  of  this  right  to 
regulate  charges  by  private  individuals,  not 
corporations.  By  relying  upon  that  case 
alone  as  authority,  the  court  must  mean 
that  it  is  competent  for  the  legislature  to 
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fix  rates  of  insurance  by  private  individual 
insurers, — a  very  wide  departure  from  es- 
tablished principles.  It  may  be  conceded 
that  where  a  virtual  monopoly  exists,  as 
in  the  Munn  Case,  the  state,  by  its  legis- 
lature, has  the  right  to  regulate  charges. 
Such  is  the  view  suggested  by  Professor 
Wyman  in  a  thoughtful  article  on  ''The 
Law  of  Public  Callings,"  17  Harvard  Law 
Review,  156,  at  page  217;  and  it  has  much 
to  commend  it.  But  the  right  to  regulate 
charges  when  it  resta  upon  the  existence 
of  a  virtual  monopoly  must  eeaae  as  soon 
as  the  court  has  destroyed  the  monopoly 
by  its  injunction.  Under  this  view,  to  put 
an  end  to  the  monopoly  is  to  cut  off  the 
branch  on  which  the  right  of  public  regu- 
lation hangs,  and  this  the  court  attempts 
to  do  by  its  present  decree.  The  opinion 
rests  for  its  fundamental  proposftlony  not 
upon  the  basis  of  virtual  monopoly,  but 
upon  the  idea  that  when  the  public  interest 
is  served  by  the  conduct  of  any  business, 
and  that  business  has  become  large  and  suc- 
cessful, the  public  may  at  once  intervene. 
The  quotation  in  the  opinion,  "First  the 
blade,  then  the  ear,  after  that  the  full 
com  in  the  ear,"  and  the  paraphrase  of 
Shakespeare,  suggests  that  one  rule  applies 
to  a  small  business  and  a  different  rule  to  a 
large  business.  I  have  never  before  heard 
it  suggested  that  the  size  or  success  or  want 
of  success  of  a  business  was  a  test  of  its 
public  character.  I  think  a  ferryman  op- 
erating a  flatboat  with  only  one  passenger 
a  day  is  engaged  in  a  public  calling  as  truly 
as  the  owners  of  the  ferries  over  the  North 
river,  with  their  thousands  of  passengers 
daily;  that  a  private  expressman  just  be- 
ginning business  and  carrying  his  first  par- 
cel is  engaged  in  a  public  calling  as  truly  as 
the  great  express  companies;  and  that  the 
railroads  were  engaged  in  a  public  calling 
in  their  feeble  beginnings  as  well  as  in  their 
present  development.  If  size  or  success  is, 
as  the  opinion  holds,  the  test  by  which  the 
existence  or  nonexistence  of  a  public  call- 
ing is  to  be  determined,  I  do  not  know 
where  to  draw  the  line  or  when,  in  the 
course  of  its  growth  a  business  which  be- 
fore was  private  becomes  public.  The  test 
of  size  and  success  is  a  very  different  test 
from  that  of  a  virtual  monopoly.  The  opin- 
ion holds  that  the  business  of  insurance  i» 
affected  with  a  public  interest,  not  because 
of  the  combination  which  is  to  be  dissolved, 
but  because  it  is  an  important  business  nec- 
essary in  modern  life.  The  reasoning  ap- 
plies as  well  to  a  single  company  as  to  a 
combination  of  many  companies.  In  fact, 
the  decision  goes  upon  the  ground  that  the 
court  has  the  right  to  regulate  the  busine<« 
of  each  separate  company  because  it  i^ 
affected  with  a  public  interest,  and  to  pre- 
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vent  each  separate  company  from  making 
the  contract  in  question.  If  this  is  correct, 
the  Munn  Case  is  authority  for  the  ex- 
tension of  the  same  regulatiou  to  individual 
insurers.  It  is  therefore  important  to  de- 
termine whether  the  right  to  regulate  in- 
surance companies,  which  has  long  been 
exercised,  rests  upon  the  ground  that  they 
are  affected  with  a  public  interest.  The  ex- 
pression "affected  with  a  public  interest" 
is  an  unfortunate  one.  Judge  Cooley,  years 
ago,  in  discussing  Munn  v.  Illinois.,  was 
careful  to  warn  us  against  the  danger  of 
giving  too  broad  a  meaning  to  these  words. 
Cooley,  Const.  Lim.  736.  He  says:  "The 
mere  fact  that  the  public  have  an  interest 
in  the  existence  of  the  business,  and  are 
accommodated  by  it,  cannot  be  sufficient, 
for  that  would  subject  the  stock  of  the 
merchant  and  his  charges,  to  public  regu- 
lation. The  public  have  an  interest  in 
every  business  in  which  an  individual  offers 
his  wares*  his  merchandise,  his  services,  or 
his  accommodations  to  the  public;  but  his 
offer  does  not  place  him  at  the  mercy  of 
the  public  in  respect  to  charges  and  prices." 
He  then  proceeds  to  explain  Munn  v.  Illi- 
nois as  resting  upon  the  virtual  monopoly, 
the  very  condition  which  the  present  decree 
undertakes  to  destroy,  and  he  classifies 
businesses  which  are  affected  with  the  pub- 
lic interest  as  follows:  "(1)  Where  the 
business  is  one  the  following  of  which 
is  not  of  right,  but  is  permitted  by  the 
state  as  a  privilege  or  franchise.  Under 
this  bead  would  be  comprised  the  business 
of  setting  up  lotteries,  of  giving  shows, 
etc.,  of  keeping  billiard  tables  for  hire,  and 
of  selling  intoxicating  drinks  when  the  sale 
by  unlicensed  parties  is  forbidden;  also  the 
cases  of  toll  bridges,  etc.  (2)  Where  the 
state,  on  public  grounds,  renders  to  the 
business  special  assistance  by  taxation  or 
otherw^ise.  (3)  Where,  for  the  accommoda- 
tion of  the  business,  some  special  use  is 
allowed  to  be  made  of  public  property  or 
of  a  public  easement.  (4)  Where  exclusive 
privileges  are  granted  in  consideration  of 
some  special  return  to  be  made  to  the  pub- 
lic." The  business  of  insurance  against 
fire  is  said  to  come  within  these  classes, 
because  it  is  regulated  by  the  state,  and 
companies  which  cannot  satisfy  a  certain 
standard  of  solvency  and  comply  with  cer- 
tain conditions  are  not  allowed  to  do  busi- 
ness in  the  state.  It  sounds  rather  strange 
to  find  that  the  burdens  and  requirements 
imposed  by  forty-six  different  states,  from 
which  insurance  companies  have  made  vain 
attempts  to  escape  since  the  decision  of 
Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed. 
357,  are  really  in  the  nature  of  privileges 
and  franchises,  because  they  exclude  from 
competition  all  companies  which  cannot  at- 
29  L.R.A.(N.S.) 


tain  to  the  legislative  standard  or  comply 
with  the  legislative  conditions.  These  regu- 
lations might  indeed  amount  to  privileges 
and  franchises  if  the  state  bound  itself 
not  to  relax  them  or  not  to  admit  other 
companies  on  less  onerous  terms;  but  there 
can  be  no  privilege  or  franchise  where  the 
state  grants  nothing,  and  the  restriction 
of  competition  by  means  of  these  salutary 
regulations  does  not  amount  to  an  agree- 
ment on  the  part  of  the  state  to  continue 
them.  The  legislature  may  to-day  adopt 
regulations  which  would  require  a  company 
to  have  a  capital  of  a  million  dollars,  and 
after  the  .companies  that  could  do  so  had 
complied,  perhaps  with  great  difficulty,  with 
the  legislative  requirements,  those  require- 
ments might  be  reduced  and  the  companies 
with  large  capital  would  have  no  redress. 
Indeed,  the  legislature,  far  from  making 
these  regulations  amount  to  the  grant  of 
a  special  privilege,  has  taken  pains  to  pro- 
vide for  insurance  on  the  mutual  plan  and 
for  the  formation  of  associations  known  as 
"Lloyds"  (act  March  26,  1896;  P.  L.  166), 
under  which  any  twenty  men  of  sufficient 
substance  may  insure  as  individuals.  The 
state  has  been  careful  not  to  grant  special 
privileges  to  what  are  called  the  "old-line" 
insurance  companies,  such  as  are  concerned 
in  the  present  base,  but  has  only  imposed 
regulations  and  restrictions  necessary  to 
insure  solvency.  It  is  true  that  the  compa- 
nies having  a  New  Jersey  charter  have  a 
privilege  and  franchise,  and  that  the  compa- 
nies of  other  states  that  are  admitted  to  do 
business  in  this  state  may  also  properly  be 
deemed  to  acquire  a  privilege  by  that  per- 
mission, and  I  do  not  deny  the  state's  pow- 
er of  regulation  arising  from  these  facts; 
but  that  power  rests  upon  the  reserved 
power  of  the  state  to  control  its  own  cor- 
porations, and  upon  its  absolute  power  to 
admit  or  refuse  to  admit  foreign  corpora- 
tions to  do  business  in  the  state.  It  does 
not  rest  upon  the  view  that  these  partic- 
ular corporations  known  as  insurance  com- 
panies are  peculiarly  constituted  and  pecu- 
liarly affected  with  a  public  interest.  Un- 
der this  power  the  legislature  has  the  right 
to  amend  the  charters  of  corporations,  at 
least  those  which  have  received  their  char- 
ters since  the  enactment  of  the  act  of  Feb- 
ruary 14,  1846  (P.  L.  p.  16),  which  now 
appears  as  §  4  of  the  corporation  act  (Laws 
1896,  p.  278),— a  class  which  probably  in- 
cludes all  of  the  defendants  in  this  case 
(although  their  charters  have  not  been  put 
in  evidence) ;  and  it  has  the  right  to  impose 
additional  conditions  upon  foreign  insur- 
ance companies.  But  the  right  to  regulate 
the  business  of  corporations  is  very  differ- 
ent from  the  right  to  regulate  the  business 
of  individuals.     Corporations   come   within 
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the  first  of  Judge  Cooler's  claBses,  but  in- 
dividual insurers,  who  under  the  form 
known  as  "Lloyds/'  have  become  important 
in  England  and  may  become  important 
here,  do  not  exercise  their  business  as  one 
•  of  privilege  but  as  one  of  constitutional 
right,  by  which  they  may  acquire  property, 
and,  if  they  are  to  be  regulated  at  all,  are 
to  be  regulated  by  virtue  of  the  police 
power,  just  as  the  practice  of  medicine  and 
law  may  be  regulated  since  the  decision  of 
Dent  V.  West  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231.  The  dis- 
tinction is  important,  for  the  police  power 
and  the  power  to  regulate  corporations 
must  be  exercised  by  the  legislature,  and 
our  legislature  has  significantly  failed  to 
act. 

The  remedy  for  the  evils  supposed  to  be 
due  to  the  compact  now  condemned  by  the 
court  has  been  in  the  hands  of  the  legisla- 
ture ever  since  the  Newark  Fire  Insurance 
Exchange  was  formed  in  1902.  It  was  sim- 
ple, and  required  no  litigation  to  establish 
its  efficacy,  but  the  legislature  has  failed  to 
prescribe  any-  additional  requirements,  and, 
as  far  as  the  foreign  companies  are  con- 
cerned, has  allowed  the  superintendent  of 
insurance  to  renew  their  licensea  in  each 
successive  year.  It  is  not  for  the  court 
to  add  to  the  legislative  requirements. 
Such  has  been  the  holding  of  this  court 
with  reference  to  the  statutory  signals  re- 
quired to  be  given  by  railroads;  and  I  think 
our  decision  in  that  respect  is  applicable 
to  the  present  situation.  The  reason  why 
the  legislature  has  failed  to  act  is  probably 
the  same  reason  which  led  the  legislature  of 
Missouri,  in  passing  a  statute  against  com- 
binations of  this  character,  to  exempt  from 
the  operation  of  the  act,  cities  of  more  than 
100,000  inhabitants.  State  ex  rel.  Crow  v. 
Firemen's  Ii\ind  Ins.  Co.  152  Mo.  1,  46  L.R.A. 
363,  62  S.  W.  595.  It  has  a  solid  basis  in 
the  greater  fire  hazard  in  the  larger  and 
more  compactly  built  cities,  many  of  which 
are  built  of  frame  structures  and  consist  of 
extraordinary  hazardous  risks,  where  regu- 
lations such  as  those  of  the  Newark  Fire 
Insurance  Exchange  are  peculiarly  desirable 
for  the  public  safety.  The  failure  to  exer- 
cise the  legislative  power  to  forbid  the  pres- 
ent arrangement  is  conclusive  evidence  that, 
in  the  view  of  the  legislature,  it  was  not 
inimical  to  the  public  interest.  There  is 
no  reason  why  the  legislature  should  not 
have  exercised  this  summary  and  extreme 
power  which  is  not  applicable  to  the  exer- 
cise of  the  same  power  by  this  court.  For 
us  to  decide  that  this  business  has  been 
continued  illegally  for  all  these  years  is  to 
suggest  that  the  legislature  has  failed  in 
its  duty.  I  cannot  believe  that  that  accu- 
sation is  just. 
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The  distinction  between  the  power  of  the 
legislature  to  control  corporations,  and  the 
control  by  the  courts  upon  the  ground  that 
the  business  is  affected  with  a  public  inter- 
est, is  an  important  one  in  its  effect,  aside 
from  its  application  to  individuals.  Cue  of 
the  most  important  characteristics  of  a 
business  affected  with  a  public  interest  is 
that  those  engaged  in  its  conduct  most 
serve  all  who  come,  just  as  the  innkeeper 
or  a  ferryman  or  a  common  carrier  must, 
and  it  would  be  quite  impossible  to  hold 
that  this  prominent  and  essential  character- 
istic of  a  business  affected  with  a  public 
interest  applies  to  an  insurance  company. 
The  court  in  its  opinion  shrinks  from  so 
holding.  An  insurance  company  is  cer- 
tainly at  liberty  to  reject,  alsolutely,  and 
without  assigning  a  reason,  risks  whidi  are 
too  hazardous  to  be  insured  at  all,  or  in 
which  experience  has  failed  to  establish  a 
basis  for  rates  of  premium,  or  in  which 
the  moral  hazard  is  bad.  In  such  eases  the 
insurance  company  must  decline  to  insure 
if  it  is  to  hold  itself  ready  to  pay  natural 
losses  to  honest  insurers.  The  fact  that 
the  insurance  companies  cannot,  if  the 
business  is  to  be  successfully  conducted, 
insure  all  who  offer,  is  itself  enough  to  show 
the  error  into  which  the  court  has  fallen 
in  holding  that  the  business  is  one  aff^ected 
with  a  public  interest. 

The  definition  given  by  the  eourt  to  the 
expression  ^'affected  with  a  public  interest** 
loses  sight  entirely  of  the  distinction  upon 
which  the  cases  rest.  All  of  them  go  back 
to  what  Lord  Hale  says  in  the  passage 
quoted  in  Munn  v.  Illinois.  The  right  to 
regulate  ferries  was  put  upon  the  ground 
that  they  were  really  a  part  of  a  public 
highway.  As  to  a  wharf  or  erane.  Lord 
Hale  says  that  a  man  may  set  up  one  and 
take  what  rates  he  and  his  customers  can 
agree  upon,  '*for  he  doth  no  more  than  is 
lawful  for  any  man  to  do,  itmt.,  makes  the 
most  of  his  own;"  but  he  adds:  When  the 
wharf  is  one  to  which  all  must  go,  because 
it  is  the  only  wharf  licensed  by  the  Queen, 
or  because  it  is  the  only  wharf  at  the  port 
(as  it  may  fall  out  where  a  port  is  newly 
erected),  then  arbitrary  and  exclusive 
charges  cannot  be  taken.  This  is  the  view 
that  Professor  Wyman  advocates  in  the 
article  referred  to,  and  puts  the  right  to 
regulation  upon  the  more  tenable  grountl 
of  a  virtual  monopoly,  not  upon  the  size 
or  success  of  the  business.  It  Is  the  nece»> 
sity  of  public  regulation  in  such  eases  that 
justifies  what  would  otherwise  be  an  un- 
warrantable interference  with  a  private 
business.  Whether  there  can  be  a  virtual 
monopoly  of  mere  contracts  of  pecuniary 
indemnity  or  not,  it  is  reasoning  in  a  cirdc 
to  say  that,  because  a  combination  becomes 
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affected  with  a  public  interest  by  reason  of 
its  being  a  virtual  monopoly,  we  can  de- 
stroy the  monopoly  and  still  retain  the 
quality  of  being  affected  with  a  public  in- 
terest. It  is  hard  to  see  how  the  business 
of  insurance  can  become  a  virtual  monop- 
oly, since,  under  the  decision  in  Allgeyer 
T.  Louisiana,  it  is  open  to  all  the  world,  re- 
f^rdless  of  state  regulations,  so  long  as  the 
contractf>  are  not  made  in  the  state,  and 
even  such  monopoly  as  exists  by  virtue  of 
the  legislative  restrictions  upon  the  business 
is  created  by  the  legislature  itself,  which 
has  found  it  wise  to  restrict  the  business 
to  certain  companies  and  individuals  in  the 
public  interest. 

Munn  V.  Illinois  has  been  frequently  re- 
viewed, but  the  diligence  of  counsel  and  of 
this  court  and  my  own  researches  have 
failed  to  reveal  any  case  before  this  ir 
which  it  has  been  held  that  the  fact  that 
a  business  was  successful,  and  that  it  was 
a  useful  or  necessary  adjunct  of  modern 
society,  was  suflScient  to  bring  it  within  the 
purview  of  that  case.  Budd  v.  New  York, 
143  U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com. 
Rep.  45,  12  Sup.  Ct.  Rep.  468,  certainly 
explained  the  earlier  case  on  the  view  I 
suggest,  and  I  do  not  know  what  other 
teat  is  to  be  adopted  unless  we  include  all 
useful  employments  in  the  class.  It  must 
not  be  overlooked  that  what  Munn  v.  Illi- 
nois decided  was  that  the  charges  of  in- 
dividuals might  be  regulated  where  their 
business  was  affected  with  a  public  interest. 
I  think  the  upright  lawyer  or  even  the 
skilful  advocate  are  essential  to  the  con- 
duct of  a  civilized  society,  and  no  one 
would  deny  the  absolute  necessity  for  the 
proper  care  of  human  life  by  the  skilful 
physician  and  surgeon.  Logically  the  court 
must  hold  that  as  soon  as  the  lawyer  or 
advocate,  the  physician  or  surgeon,  be- 
comes so  skilful  that  his  services  are  of  the 
utmost  value,  then  the  practice  of  his 
profession-  becomes  affected  with  a  public 
interest,  and  hia  fees  for  a  skill  which  may 
be  quite  unique  become  the  matter  of  pub- 
lic regulation.  I  cannot  conceive  the  court 
carrying  the  reasoning  of  the  opinion  to 
the  lo^cal  end,  but  where  it  is  to  stop  I 
do  not  know.  I  think,  therefore,  that  the 
court  fails  in  its  first  proposition  that  the 
business  of  insurance  is  affected  with  a 
public  interest  within  the  meaning  of  the 
cases.  The  cases  in  which  a  similar  result 
has  been  reached  have  been  under  statutes 
of  the  different  states.  State  ex  rel.  Crow 
V.  Firemen's  Fund  Ins.  Co.  supra;  Hartford 
F.  Ins.  Co.  V.  State,  76  Ark.  303,  89  S.  W. 
42;  State  v.  Phipps,  50  Kan.  609,  18  L.R.A. 
657,  4  Inters.  Com.  Rep.  299,  34  Am.  St. 
Rep.  162,  31  Pac.  1097.  People  v.  Sheldon, 
139  N.  Y.  251,  23  L.R.A.  221,  36  Am.  St. 
29  L.R.A.(N.S.) 


Rep.  690,  34  N.  E.  785,  was  not  an  insurance 
case,  but  that  also  arose  under  a  statute. 
In  states  which,  like  New  Jersey,  have  no 
statute,  a  different  result  has  been  reached. 
Thus  in  JBtna  Ins.  Co.  v.  Com.  106  Ky.  864, 
45  L.R.A.  355,  51  S.  W.  624,  the  Kentucky 
court  held  that  contracts  regulating  insur- 
ance were  not  within  a  statute  prohibiting 
combinations  to  regulate,  control,  or  fix  the 
price  of  any  merchandise,  manufactured 
articles,  or  property  of  any  kind,  and  that 
a  combination  for  the  purpose  of  maintain- 
ing rates  of  insurance,  although  it  might 
be  a  void  contract,  was  not  an  indictable 
offense  at  common  law.  The  indictment  in 
that  case  was  for  conspiracy  to  stifie  free 
competition  among  fire  insurance  compan- 
ies and  their  agents.  And  in  Queen  Ins.  Co. 
V.  State,  86  Tex.  250,  22  L.R.A.  483,  24  S. 
W.  397,  the  Texas  court  held  that  the 
Texas  statute  did  not  apply  to  insurance, 
and  that  a  combination  of  fire  insurance 
companies  to  &x  uniform  rates  and  agents' 
commissions,  though  possibly  unenforceable 
as  an  unreasonable  restraint  of  trade  at 
common  law,  .was  not  enjoinable  by  the 
public,  nor  a  ground  for  forfeiting  fran- 
chises, "since  the  business  is  not  one  in 
wnich  the  public  has  an  interest,  as  in  that 
of  a  common  carrier  or  other  corporation 
having  the  power  of  eminent  domain,  or  of 
a  dealer  in  a  staple  which  is  a  prime 
necessary  of  life;  nor  is  it  a  professional 
service  to  which  the  public  is  entitled.''  In 
Continental  Ins.  Co.  v.  Fire  Underwriters 
(C.  C.)  67  Fed.  310,  Mr.  Justice  McKenna 
held  that  a  board  of  fire  underwriters 
formed  under  an  agp*eement  providing  for 
the  regulation  of  premium  rates,  the  pre- 
vention of  rebates,  the  compensation  of 
agents,  and  nonintercourse  with  companies 
not  members,  was  not  an  illegal  conspiracy, 
and  the  accomplishment  of  its  purpose 
by  lawful  means  would  not  be  enjoined  at 
the  instance  of  a  company  not  a  member  of 
the  association.  In  Liverpool  &  L.  &  G. 
Ins.  Co.  V.  Clunie  (C.  C.)  88  Fed.  160,  Cir- 
,  cuit  Judge  Morrow  held  that  the  fact  that 
a  number  of  foreign  insurance  companies 
doing  business  in  the  state  were  members 
of  an  illegal  combination  to  suppress  com- 
petition would  not  prevent  them  from  main- 
taining a  suit  to  enjoin  the  state  insur- 
ance commissioner  from  illegally  revoking 
their  certificates  to  do  business;  and  he 
quoted  the  Continental  Ins.  Co.  Case,  above 
cited,  as  deciding  that  the  association  was 
lawful  and  its  purpose  legal.  It  will  thus 
be  seen  that  in  the  cases  in  which  a  sim- 
ilar question  has  arisen,  where  there  was 
no  statute,  the  courts  have  uniformly 
reached  a  result  different  from  that  now 
entertained  by  this  court.  No  one  would 
deny  the  high  standing  of  Mr.  Justice  Har- 
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Ian,  the  senior  judge  in  service  of  the 
United  States  Supreme  Court.  In  his  con- 
curring opinion  in  Carroll  v.  Greenwich  Ins. 
Co.  199  U.  S.  401,  414,  50  L.  ed.  246,  251, 
26  Sup.  Ct.  Rep.  66,  69,  he  touched  upon  this 
subject,  and  his  language  shows  that  he 
was  fully  sensible  of  the  very  considera- 
tion now  expressed  in  the  opinion  of  this 
court,  but,  instead  of  suggesting  that  the 
matter  could  be  controlled  upon  common- 
law  principles  in  the  manner  that  we  now 
adopt,  his  language  shows  that  he  evidently 
thought  that  the  way  to  reach  it  was  by 
legislation.  He  says:  ''The  business  of  fire 
insurance  is  of  such  a  peculiar  character, 
so  intimately  connected  with  the  prosperity 
of  the  whole  community,  and  so  vital  to 
the  security  of  property  owners,  that  it 
is  competent  for  the  state  to  forbid  com- 
binations and  agreements  among  fire  insur- 
ance companies  doing  business  within  its 
limits  in  reference  to  rates,  agents*  com- 
missions, and  the  manner  of  transacting 
their  business.  If  in  the  judgment  of  the 
state  the  people  who  desire  insurance  upon 
their  property  are  put  at  a  disadvantage 
when  confronted  by  a  combination  or  agree- 
ment among  insurance  companies,  I  do  not 
perceive  any  sound  reason  why,  preserving 
the  individual  right  of  contracting,  it  may 
not  forbid  such  combinations  and  agree- 
ments, and  thereby  enable  the  insured  and 
insurer  to  meet  on  terms  of  equality.  Sure- 
ty the  state  could  enact  such  a  regulation 
with  reference  to  companies  organized  under 
its  own  laws.  If  that  be  so,  it  cannot  be 
that  such  a  regulation  may  not  be  made 
applicable  to  foreign  insurance  companies 
doing  business  in  the  state  only  by  its  ^con- 
sent." The  control  of  corporations  by  state 
•enactment,  as  Justice  Harlan  suggests,  is  a 
very  different  thing  from  action  by  the 
'Court  where  the  state,  through  its  author- 
ized agents,  has  persistently  for  years  failed 
to  act. 

There  are  cases  where  agreements  in  re- 
straint of  trade  of  this  kind  have  been  de- 
nounced, but  in  every  case  the  only  remedy 
has  been  supposed  to  be  for  the  court  to 
refuse  to  enforce  the  agreement.  The  rea- 
son is  not  far  to  seek.  If  the  parties  to  an 
agreement  are  all  satisfied  with  it,  and  find 
it  to  their  interest  to  conduct  their  business 
in  harmony  and  without  competition,  no 
power  can  prevent  them  from  doing  so, 
short  of  the  absolute  prohibition  of  the 
business.  The  courts  cannot  make  men 
compete  who  are  determined  not  to  com- 
pete. If,  however,  they  are  not  satisfied 
with  the  agreement,  and  do  not  desire  to 
conduct  their  afTairs  in  harmony,  but  prefer 
to  compete,  the  agi-eement  will  not  stand 
in  their  way  as  long  as  the  courts  refuse 
to  enforce  it.  An  injunction  is  either 
^9  L.R.A.(N.S.) 


brutum  fulmen  or  is  unnecessary.  A  sim- 
ilar question  arose  in  Meredith  v.  New  Jer- 
sey Zinc  &  I.  Co.  55  N.  J.  Eq.  211,  221,  37 
Atl.  539,  543,  where  Vice  Chancellor  Pit- 
ney held  that  the  buying  up  by  one  cor- 
poration of  the  property  of  another,  auil 
consolidating  the  whole  into  one  business 
to  the  extent  and  in  the  manner  provided 
for  in  the  agreement  there  in  question,  wa^ 
not  contrary  to  public  policy,  nor  did  it 
tend  to  create  a  monopoly;  and  he  added: 

"By  the  law  of  the  land  these  owners 
have  the  right  to  exercise  their  own  judg- 
ment as  to  when,  if  ever,  and  how,  they  will 
spend  their  money  in  preparing  their  prop- 
erty for  market  and  rendering  it  fit  for  use 
by  mankind.  Now  I  am  unable  to  find  any 
foundation,  either  in  law  or  in  morals,  for 
the  notion  that  the  public  have  the  right  to 
have  these  private  owners  of  this  sort  of 
property  continue  to  do  business  in  com- 
petition with  each  other.  No  doubt  the 
public  has  reasonable  ground  to  entertain 
the  hope  and  expectation  that  its  individual 
members  will  generally,  in  their  several 
struggles  to  acquire  the  means  of  comfort- 
able existence,  compete  with  each  other. 
But  such  expectation  is  based  entirely  upon 
the, exercise  of  the  free  will  and  choice  of 
the  individual,  and  not  upon  any  legal  or 
moral  duty  to  compete,  and  can  never,  from 
the  nature  of  things,  become  a  matter  of 
right  on  the  part  of  the  public  against  the 
individual.  In  fact,  the  essential  quality  of 
that  series  of  acts  or  course  of  conduct 
which  we  call  competition  is  that  it  shall 
be  the  result  of  the  free  choice  of  the  in- 
dividual, and  not  of  any  legal  or  moral  ob- 
ligation or  duty." 

The  control  of  the  supply  of  zinc  ore, 
necessarily  limited  to  the  already  existing 
natural  deposits,  is  undoubtedly  as  impor- 
tant for  the  public  as  a  partial  control  of 
the  moneyed  capital  of  the  world,  which  is 
limited  only  by  the  wealth  of  the  world, 
and  is  constantly  increasing  in  amount. 
The  Meredith  Case  was  affirmed  by  tLi^ 
court  on  the  opinion  of  Vice  Chancellor  l*it- 
uey,  56  N.  J.  Eq.  454,  41  Atl.  1116. 

Twenty  years  ago  we  had  occasion  t'l 
consider  a  question  similar  to  that  wbicli 
arose  in  Munn  v.  Illinois.  The  Delawan-. 
Lackawanna,  &  Western  Railroad  Company 
filed  a  bill  to  compel  the  Central  Stock  Yard 
&  Transit  Company  to  receive  cars  contain- 
ing livestock,  and  Vice  Chancellor  Van  Fleet 
recognized  that  the  case  was  similar  to 
Munn  V.  Illinois :  in  fact,  the  stock  yard  in 
that  case  was  the  only  place  in  Jersey  City 
to  which  the  railroad  could  deliver  Uve 
stock.  Delaware,  L.  &  W.  R.  Co.  v.  Central 
Stock  Yard  &  Transit  Co.  45  N.  J.  Kq.  50. 
61,  6  L.R.A.  855,  17  Atl.  146,  151,  Vice 
Chancelor  Van  Fleet  said: 
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"The  part  of  the  opinion  of  the  majority 
of  the  court  which  is  most  pertinent  to  the 
question  now  under  consideration  is  that  in 
wltich  it  is  said  .  .  .  :  *It  matters  not 
in  this  case  that  these  warehousemen  had 
built  their  warehouses  and  established  tlieir 
business  before  the  regulations  complained 
of  were  adopted.  What  they  did  was,  from 
the  beginning,  subject  to  the  power  of  the 
body  politic  to  require  them  to  conform  to 
huch  regulations  as  might  be  established 
by  the  proper  authority  for  the  public  good.' 
From  this  statement  of  the  law,  it  would 
seem  to  be  undeniable  that,  until  the  proper 
public  authority  intervenes  and  establishes 
such  regulations  as  it  may  deem  necessary 
for  the  public  good,  the  owners  of  property 
devoted  to  a  public  use  of  this  character 
retain  complete  and  absolute  dominion  over 
it,  and  may  exclude  any  part  of  the  public 
from  its  use  that  they  see  fit.  Until  the 
body  politic  puts  in  exercise  its  power  to 
control  the  use  of  such  property,  its  owner 
may  use  it  as  he  pleases." 

He  adds  that  the  duty  to  receive  the  live 
stock  did  not  rest  upon  the  stock  yard  by 
force  of  any  general  rule  of  law,  and  "the 
court,  to  sustain  the  complainants'  claim, 
must  be  able  to  find  evidence  of  an  inten- 
tion ...  on  the  face  of  the  statute,  so 
clear  and  strong  that  it  may,  without  fear 
of  usurping  legislative  power,  declare  that 
such  intention  is  part,  of  the  legislative 
will." 

This  opinion  was  approved  in  this  court, 
where  the  decree  was  affirmed  without  fur- 
ther reasoning.  46  N.  J.  £q.  280,  6  L.R.A. 
863,  19  Atl.  186.  Justices  Dixon  and  Magie 
dissented,  but  upon  the  ground  that  the 
character  of  the  stock  yards  required  the 
business  to  be  located  upon  public  navigable 
waters  near  the  terminus  of  great  trunk 
lines  of  railroad,  and  gave  them  power  to 
tmild  railroads,  to  lay  tracks  across  public 
streets,  and  invested  the  company  with 
authority  to  make  police  regulations  the 
violations  of  which  would  subject  the  of- 
fender to  arrest  without  warrant,  and  to 
fine  and  imprisonment,  and  expressly  de- 
clared that  the  business  of  the  company 
should  be  that  of  a  general  stock  yard.  They 
laid  stress  upon  the  use  of  the  word  "gen- 
eral." The  dissenting  justices  recognized 
that  it  followed  as  a  necessary  consequence 
that  the  company  was  bound  to  deal  with 
all  members  of  the  community  impartially 
and  on  reasonable  terms.  This  is,  indeed,  a 
necessary  consequence  of  a  public  employ- 
ment; and  the  very  fact  that  it  is  inappli- 
cable to  insurance  companies  is  conclusive 
that  they  are  not  a  public  employment 
within  the  definition.  The  reasoning  of  the 
present  case  goes  contrary,  therefore,  to 
two  express  decisions  of  this  court,  and  is 
29  L.R.A.(N.S.i 


unwarranted,  as  far  as  I  know,  by  any  case 
in  any  other  jurisdiction.  No  such  case  is 
cited.  If,  therefore,  it  is  necessary,  as  the 
opinion  says,  in  order  to  sustain  the  conclu- 
sion of  the  court,  to  hold  that  the  business 
of  insurance  is  a  public  employment,  the 
basis  upon  which  the  result  is  reached  fails. 
The  contract  is  said,  however,  to  be  ultra 
vires  because  it  amounts  to  a  delegation  by 
the  board  of  directors  of  the  right  and  duty 
to  manage  the  affairs  of  the  corporation. 
I  think  it  is  unnecessary  to  discuss  the 
general  question  as  to  the  extent  to  which 
the  board  of  directors  may  delegate  to 
others  the  execution  of  acts  for  the  cor- 
poration. Obviously,  a  very  large  portion 
of  the  acts  of  a  corporation  must  neces- 
sarily be  done  by  subordinate  agents,  and 
I  understand  that  the  rule  is  that  tlie 
duty  of  the  directors  is  only  to  exercise  a 
general  supervision  and  direction  of  the 
affairs  of  the  corporation.  Morawetz,  Priv. 
Corp.  §  536.  This  case  does  not  amount 
to  a  delegation  of  authority  at  all.  It  is 
merely  an  agreement  by  the  constituent 
companies  that  they  will  not  issue  insur- 
ance in  Newark  at  less  than  the  rates  es- 
tablished by  the  Exchange.  I  know  of  no* 
provision  of  law,  nor  is  any  pointed  out 
in  the  opinion,  which  requires  any  one  of 
these  insurance  companies  to  issue  any  in- 
surance whatever  in  the  city  of  Newark. 
As  far  as  appears,  all  of  them  are  at  liberty 
to  decline  risks  in  the  territory  covered  by 
the  Exchange.  Certainly  the  foreign  com- 
panies are  under  no  legal  obligation  to  issue 
insurance  in  that  locality.  If  they  are 
free  to  refuse  to  issue  insurance  at  all,  they 
must  o  fortiori  be  free  to  refuse  to  Issue 
except  at  certain  rates.  By  the  agreement 
the  constituent  companies  do  not  bind 
themselves  to  issue  insurance  policies  at 
the  rates  fixed  by  the  Exchange,  but  merely 
not  to  issue  them  at  any  lower  rates.  The 
power  of  the  directors  to  manage  the  af- 
fairs of  the  company,  no  doubt,  includes 
the  determination  of  the  question  whether 
or  not  the  company  will  issue  any  partic- 
ular policy  or  assume  any  particular  risks, 
or  will  do  business  in  any  particular  place, 
and  it  is  no  abdication  of  power  to  decline 
the  business  except  upon  certain  terms.  It 
is  rather  an  exercise  of  the  power  of  gen- 
eral supervision  and  direction.  It  is  no 
more  an  abdication  or  delegation  of  power 
to  refuse  to  issue  policies  in  Newark  except 
at  certain  rates,  than  it  would  be  to  refuse 
to  issue  policies  at  all  in  San  Francisco. 
Since  tlie  companies  are  free  to  decline  all 
risks,  1  do  not  see  any  logical  reason  why 
tliey  may  not  agree  in  advance  upon  the 
rates  at  which  they  will  accept  the  risks. 
In  substance,  what  the  insurance  companies 
say   is  this:   The  Exchange   will  establish 
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rates;  if  we  choose  to  do  business  in  New- 
ark at  all,  we  will  do  business  at  those 
rates,  but  it  is  still  open  to  the  companies 
to  accept  or  decline  any  particular  policy. 
But  for  the  respect  which  I  entertain  for 
my  brethren,  I  should  think  it  absurd  to 
say  that  an  agreement  not  to  do,  except 
upon  certain  conditions,  what  they  are  at 
liberty  not  to  do  at  all,  amounts  to  a 
merger  of  the  companies.  In  fact,  as  the 
insurance  business  is  conducted,  the  ques- 
tion of  premium  rates  must  necessarily  be 
left  to  skilled  underwriters  familiar  with 
the  conditions  in  the  particular  locality. 
AH  of  these  companies  probably  do  business 
in  many  different  localties,  in  many  differ- 
ent states,  under  widely  varying  conditions 
of  hazard.  It  is  quite  impossible  for  any 
board  of  directors  actually  to  determine 
the  rates  in  any  particular  place,  and  that 
is  not  their  function,  but  the  function  of 
professional  underwriters.  Again,  the  value 
of  property  has  become  so  great  that  per- 
haps a  majority  in  amount  of  the  Insurance 
issued  is  upon  risks  which  cannot  be  as- 
sumed by  one  company  alone,  without  ex- 
'  posing  its  assets  to  undue  hazard  and  put- 
*  ting  too  many  eggs  in  one  basket;  conse- 
quently the  practice  has  grown  up  of  in- 
surance companies  uniting  and  each  writing 
a  part  of  the  amount  on  the  same  risk. 
It  must  be  that  companies  have  the  right 
to  agree  upon  the  rate  on  such  risks;  and,  if 
they  have  the  right  to  agree,  they  cer- 
tainly have  the  right  to  agree  to  injure  at 
a  rate  to  be  fixed  by  a  skilled  underwriter 
for  a  whole  city.  This  is  no  delegation  of 
the  actual  function  of  the  directors,  which 
is  to  make  contracts,  and  not  to  determine 
rates.  The  agreement  does  not  give  to  any 
one  company  any  control  over  the  assets 
and  management  of  another.  It  merely 
establishes  a  convenient  way  by  which  uni- 
form rates  may  be  determined,  leaving  each 
company  free  to  accept  or  decline  the  risk 
as  it  chooses,  and  to  manage  its  own  af- 
fairs. 

The  case  of  Stockton  v.  Central  R.  Co.  is 
an  illustration  of  an  ultra  vires  act  re- 
strained at  the  suit  of  the  attorney  general. 
But  Chancellor  McGill  expressly  put  the 
case  upon  the  ground  that  the  lease  there 
in  question  was  made,  not  only  without 
legal  sanction,  but  in  defiance  of  an  ex- 
press prohibitory  statute.  50  N.  J.  Eq. 
489,  25  Atl.  942.  This  case  would  be  anal- 
ogous to  that  if  the  legislature  had  enacted 
a  statute  forbiding  contracts  like  the  pres- 
ent. The  failure  of  the  legislature  to  do 
so  is,  as  I  have  already  suggested,  in  effect 
a  legislative  permission. 

It  is  said  that  the  contract  is  illegal  be- 
cause it  is  in  restraint  of  trade,  and  the 
argument  is  that  the  state  must  have  power 
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to  restrain  corporations  from  entering  into 
any  illegal  contract.    It  has  been  decided  in 
this  state,  after  most  mature  oonsideratioo, 
that  contracts  in  restraint  of  trade  are  not 
necessarily  illegal.     Trenton   Potteries  Co. 
V.  Oliphant,  58   N.  J.  Eq.   507,   46   Ufl^ 
255,  78  Am.  St.  Rep,  612,  43  Atl.  723.    We 
have  recently  reafiirmed  this  view  in  Fleck- 
enstein  Bros.  Co.  v.  Fleckenstein,  76  N.  J. 
L.  613,  24  Am.  St.  Rep.  913,  71  Atl.  265. 
Even  under  the  Federal  anti-truat   act  of 
July  2,  1890,  chap.  647,  26  Stat,  at  L.  209, 
U.  S.  Comp.  Stat.  1901,  p.  3200,  Mr.  Jus- 
tice Brewer^   who  had  concurred   with   the 
majority  of  the  court  in  the  early  case  of 
United    States    v.    Trans-Missouri    Freight 
Asso.     166  U.  S.  290,  41  L.  ed.  1007,  17 
Sup.  Ct.  Rep.  540,  said,  in  his  concurring 
opinion  in  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  360,  48  L.  ed.  709,  24  Sup. 
Ct.  Rep.  436,  that  the  ruling  in  that  case, 
instead  of  holding  that  the  anti-tniat  act 
included  all  contracts,  reasonable  or  unrea- 
sonable,   in   restraint   of   interstate    trade, 
should  have  been  that  the  contracts  there 
presented   were   an  unreasonable   restraint 
of  interstate  trade,  and  as  such  within  the 
scope  of  the  act.     From  the  very  earliest 
times  contracts  in  restraint  of  trade,  when 
limited   to   a    particular    locality    or    to   a 
particular  time,  have  been  treated  as  valid. 
Such  is  the  contract  in  the  present  case. 
It  is  limited  to  the  city  of  Newark  and  the 
immediately  adjacent  towns  coming  within 
the  same  fire  risk ;  and  it  is  limited  in  time, 
because  any  of  the  companies  may  with- 
draw from  the  agreement  upon  "thirty  days* 
notice.     I  doubt  if  a   case  can   be    found 
where  a  contract  thus  limited  in  time  and 
place  has  been  held  to  be  an  illegal  restraint 
of  trade.    If  I  am  wrong  in  that,  an  exam- 
ination of  the  contract  itself  indicates    its 
real  object.    That  object  was  twofold:  First, 
to  prevent  rebating  by  agents  of  the  in- 
surance companies;   and,  second,  to  adopt 
concerted  measures  to  decrease  the  fire  risk. 
It  is  probable  that  there  would  be   little 
difficulty     in    the    companies     themselves 
agreeing  upon  the  rates  of  insurance.    The 
difficulty  is  shown  to  have  arisen  from  the 
fact  that  the  agents  of  the  compsjiies  were 
allowed  a  commission  on  the  premiums,  and 
were  enabled,  by  means  of  surrendering  a 
portion  of  their  commission  by  way  of  re- 
bate to  the  assured,  to  compete  not  only 
with  each  other,  but  to  compete  even  with 
the    companies    they   represented,    and    to 
write   insurance  at  lower  rates  than    the 
company    itself    offered    over   its    counter. 
We  have  been  at  pains  in  this  state  to  pass 
an  act  making  it  criminal  to  allow  rebates 
from  the  premium  in  the  case  of  life  insur- 
ance;  and   the  Federal  government  during 
the  last  few  years  has  made  stemuous  ef- 
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forts,  by  means  of  legislatibn  and  litiga- 
tion, to  prevent  what  has  been  considered  the 
evils  of  rebating  in  interstate  commerce. 
The  evil,  of  course,  is  that  one  man  is  en- 
abled, by  his  greater  skill  or  influence,  to 
secure  service  at  a  lower  rate  than  his 
neighbor.  It  seems  to  have  been  considered 
by  our  legislature  in  the  case  of  life  in- 
surance, by  the  Federal  government  in  the 
case  of  contracts  of  carriers,  that  uniform- 
ity of  rates  was  even  more  desirable  than 
low  rates.  I  cannot  think  that  it  is  illegal 
for  fire  insurance  companies  to  attempt  to 
prevent,  by  commen  agreement,  what  the 
legislature  in  the  case  of  life  insurance 
companies  has  made  criminal  by  statute. 
It  even  seems  meritorious.  It  was  practic- 
ally conceded  at  the  argument  that  this 
was  the  real  complaint  of  the  attorney  gen- 
eral; and  that  it  was  not  that  the  rates 
fixed  by  the  companies  were  extortionate, 
but  that  the  agreement  was  so  drawn  as  to 
prevent  any  discount  from  those  rates  to 
favored  insurers.  Another  prime  object  of 
the  agreement  was  to  secure  improvement 
in  the  fire  hazard  by  allowing  deductions 
from  the  premium  in  case  various  precau- 
tions were  taken  by  the  assured.  The  nat- 
ural tendency  of  this  effort  by  the  con- 
certed action  of  the  companies  to  decrease 
the  fire  loss  is  not  detrimental  to  the  public, 
but,  on  the  contrary,  beneficial;  and  there 
is  no  reason  to  doubt  the  evidence,  which 
was  uncontradicted,  that  the  rates  of  in- 
surance in  the  United  States  are  less  in 
states  where  compacts  of  this  kind  exist 
than  in  states  where  such  compacts  do  not 
exist.  It  was  proved  that  this  laudable 
effort  to  decrease  fire  loss  could  not  be  ac- 
complished except  by  the  concerted  action 
of  the  companies  and  an  agreement  upon 
rates.  It  may  be  true  that  such  an  agree- 
ment also  has  a  tendency  to  maintain 
rates:  but  every  agreement  by  which  two 
men  unite  and  conduct  their  business  to- 
/^ether,  instead  of  competing  one  with  the 
other,  has  the  same  tendency ;  and  while  an 
agreement,  the  only  object  of  which  was  to 
f^tifle  competition,  might  well  be  declared 
illegal,  it  is  going  much  farther  to  hold 
that  an  agreement,  the  main  object  of 
which  is  for  proper  purposes  beneficial  to 
the  public,  becomes  illegal  because,  as  an  in- 
cidental result,  it  may  by  possibility  tend  to 
prevent  competition.  The  proof  in  the  case 
shows  that  the  rates  in  Newark  are  lower 
than  in  most  places,  and  there  is  a  total  fail- 
ure to  show  that  the  rates  are  more  than 
enough  to  make  good  the  losses  insured 
against,  pay  the  expenses  of  conducting 
the  business,  and  a  reasonable  return  upon 
the  capital  invested.  The  evidence  shows 
that  in  some  localities  near  by,  where  rates 
are  lower,  the  business  has  been  conducted 
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I  at  a  loss.  Indeed,  the  complaint  at  the  or- 
iginal argument  was  not  that  the  compan- 
ies were  making  unreasonable  profits  on 
their  whole  business,  but  that  they  were 
using  profits  made  in  Newark  to  recoup 
losses  in  San  Francisco.  This  argument 
overlooked  the  whole  theory  of  insurance, 
which  is  to  distribute  the  hazard.  It  is 
for  the  public  benefit  that  the  business 
should  not  be  conducted  at  a  loss,  for  in- 
solvency sooner  or  later  is  the  necessary 
consequence;  and  it  is  to  the  public  interest 
that  men  who  invest  their  money  in  the 
business  of  insurance  against  loss  by  fire 
should  be  compensated  by  a  proper  return, 
for  otherwise  there  would  be  no  inducement 
to  engage  in  this  highly  useful  employment, 
which  serves  the  admirable  purpose  of  dis- 
tributing through  society  at  large  the 
shock  of  the  loss  by  fire  which  might  prove 
ruinou|i  to  any  single  man  or  association. 
It  is  said  that  there  is  no  provision  in  the 
contract  which  requires  the  company  to 
set  aside  any  portion  of  the  premium  in 
order  to  increase  the  security  of  the  as- 
sured, but  the  desire  of  the  companies  for 
the  continued  successful  conduct  of  their 
business  is  sufiicient  motive  to  accomplish 
this  end.  We  must  assume  that  the  com- 
panies are  honestly  managed  with  a  view 
to  a  continuance  in  business  (as  is  the 
ordinary  case),  and  that  they  will  be  care- 
ful not  only  to  comply  with  the  law,  but 
to  lay  aside,  as  most  of  them  do  except 
in  cases  of  unexpectedly  great  conflagra- 
tions, a  sufficient  surplus  to  meet  the  un- 
usual hazards  of  the  business. 

The  question,  however,  seems  to  be  en- 
tirely set  at  rest  by  the  decision  in  this 
court,  in  the  case  of  Raritan  River  R.  Co. 
V.  Middlesex  &  S.  Traction  Co.  70  N.  J. 
L:  732,  743,  58  Atl.  332.  There  a  railroad 
company  agreed  with  a  traction  company 
which  paralleled  it  line  that  during  a 
limited  period  the  railroad  company  would 
not  reduce  its  present  rates  of  fare 
unless  required  by  law.  It  was  held  that 
this  agreement  was  valid,  and  not  contrary 
to  public  policy  as  established  in  this  state. 
I  fail  to  see  how  an  agreement  between 
common  carriers,  everywhere  conceded  to 
be  engaged  in  a  public  calling,  which  is 
intended  purely  for  the  purpose  of  prevent- 
ing competition,  is  valid  where  the  right 
of  the  company  is  limited  to  a  maximum 
rate  fixed  by  law,  and  an  agreement  which 
has  merely  a  tendency  to  prevent  competi- 
tion as  a  mere  incident  of  lawful  purposes 
becomes  invalid  when  the  company  is  not 
limited  by  any  maximum,  but  is  free  to 
charge  any,  rate  that  it  pleases.  The  case 
seems  stronger  to  me  in  favor  of  the  valid- 
ity of  an  agreement  in  the  latter  case,  where 
the  company  is  unhampered  by  restrictions 
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of  statute.  The  legislative  permission  in 
the  railroad  act  is  not  to  charge  3  cents 
per  mile  absolutely,  but  such  rate  as  the 
company  shall  think  reasonable  and  proper, 
provided  it  is  not  more  than  3  cents  per 
mile.  So,  in  this  case,  the  companies  are 
entitled  to  charge  such  rates  as  are  reason- 
able and  proper  without  any  limitation, 
except  by  the  court,  which,  upon  the  theory 
of  the  opinion,  would  be  entitled  to  de- 
termine what  are  reasonable  and  proper 
rates.  What  difiference  in  principle  can 
there  be  between  an  agreement  to  prevent 
competition  where  there  is  a  fixed  statu- 
tory limit  which  cannot  be  exceeded,  and 
a  similar  agreement  where  the  limit  is 
what  the  court  determines  to  be  reasonable 
and  proper?  The  fact  that  the  railroad 
act  authorizes  the  company  to  charge  what 
it  thinks  reasonable  and  proper  does  not 
alter  the  case,  for  insurance  companies  also 
may  charge  such  rates  as  they  think  are 
reasonable  and  proper.  In  the  case  cited, 
competition  between  two  common  carriers 
was  absolutely  stopped  by  the  agreement 
which  we  said  was  valid.  In  neither  case 
is  the  question  of  the  reasonableness  and 
the  propriety  of  the  charges  within  the  con- 
trol and  discretion  of  the  company;  that 
is,  in  case  the  insurance  companies  are  sub- 
ject to  judicial  regulation  in  this  respect, 
as  is  the  necessary  result  of  this  decision. 
If  the  case  is  to  be  distinguished,  it  can 
only  be  upon  proof  that  the  rates  charged 
in  the  present  case  were  unreasonable  and 
improper;  and  there  is  an  entire  failure 
of  such  proof.  The  opinion  of  the  court 
does  not  venture  to  suggest  that  the  rates 
are  higher  than  are  required  to  pay  losses, 
the  expenses  of  conducting  the  business, 
and  a  reanonable  profit;  that  is,  higher 
than  suffices  to  induce  men  to  enter  the 
business  of  insurance  and  to  maintain  sol- 
vency. 

Even  if  the  contracts  were  invalid,  I  agree 
with  the  learned  vice  chancellor  that  the 
only  effect  is  that  it  is  unenforceable.  It 
is  sufficient  to  justify  that  view  to  quote 
from  the  famous  opinion  of  Judge  Taft, 
upon  which  the  learned  vice  chancellor  re- 
lied (United  States  v.  Addyston  Pipe  & 
Steel  Co.  46  L.R.A,  122,  29  C.  C.  A.  141, 
54  U.  S.  App.  723,  85  Fed.  271),  where  the 
court  said  that  contracts  that  were  in  un- 
reasonable restraint  of  trade  at  common 
law  were  not  unlawful  in  the  sense  of  being 
criminal,  or  giving  rise  to  a  civil  action 
for  damages  in  favor  of  one  prejudicially 
nfTivted  thereby,  but  were  simply  void, 
and  were  not  enforced  by  the  courts:  and 
that  the  effect  of  the  act  of  1890  (the  act 
of  Congress  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies) 
is  to  render  such  contracts  unlawful  in  an 
29  L.R.A.(N.S.) 


affirmative  or  positive  sense  and  punt^haMe 
as  a  misdemeanor,  and  to  create  the  r*;:'.it 
of  civil  action  in  damages  in  favor  of  llujs*: 
injured  thereby,  and  a  civil  remedy  by 
injunction  in  favor  of  both  private  persons 
and  the  public  against  the  execution  of  such 
contracts  and  the  maintenance  of  such 
trade  restraints.  Judge  Taft,  in  this  pas- 
sage, distinctly  calls  attention  to  the  fact 
that  the  civil  remedy  by  injunction  was 
introduced  into  the  Federal  jurisprudence 
by  the  act  of  1890,  and  that  it  did  not 
exist  at  common  law.  If  this  decision  is 
good  law — and  no  one  questions  it — there 
is  no  remedy  by  injunction  in  this  state, 
for  the  reason  that  we  have  no  such  stat- 
ute. Courts  of  equity  do  not  issue  injunc- 
tions unless  for  the  purpose  of  preventing 
irreparable  injury.  Such  a  result  caxinot 
be  had  by  this  injunction.  If  the  companies 
choose  to  continue  the  present  rates,  the 
injunction  cannot  prevent  them.  If  they 
do  not  choose  to  do  so,  the  compact  is  no 
obstacle.  The  only  probable  effect  of  this 
decision  is  to  make  it  difficult  for  the  com- 
panies to  prevent  rebating  by  their  a^nts. 
The  question  of  the  public  policy  of  rebating 
is  outside  my  province;  it  is  for  the  lejris- 
lature,  and  not  for  the  court.  I  am  un- 
willing to  assent  to  judicial  legislation; 
[  prefer  to  stand  by  the  more  stable  land- 
marks of  established  law. 


Gummere,  Ch.  J.,  and  Reed  and 
g:en,   JJ.,   concur. 


Petition  for  rehearing  denied. 


ALABAMA  SUPREMK  COURT. 

ATLANTIC     COAST     LINE     RAILROAD 
COMPANY,  Appt., 

V. 

JULIEN  M.    RICE. 

(—  Ala.  — ,  52  So.  918.) 

Carrier  —  crated  animal  —  escape  » 
liability. 

A  carrier  which  accepts  for  transporta- 
tion a  crated  animal  cannot  avoid  liability 
for  the  escape  of  the  animal,  on  the  theoiy 
that  the  shipper  was  negligent  with  respect 
to  the  crating. 

(April  21,  1910.) 

\ote.  —  Liahility  of  carrier  in  resperi 
of  property  tvhich  it  accepts  im- 
properly  packed  or  crated. 

That  injury  to  goods  received  by  a  car- 
rier for  transporUition  was  due  to  some 
fault  of  the  shipper  is  recognized  by  the 
courts  as  one  of  the  conditions  which  will 
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APP£AL  by  defendant  from  a  judgment 
of  the  City  Court  of  Montgomery  in 
plaintiffs  favor  in  an  action  brought  to  re- 
cover damages  for  loss  of  a  dog  while  in 
defendant's  possession  for  transportation. 
Affirmed. 

Plea  3,  referred  to  in  the  opinion^  is  as 
follows:  "For  further  answer  defendant 
says  that  the  plaintiff  presented  for  trans- 
portation two  dogs  in  a  box  which  was 
locked,  and  to  which  plaintiff  had  and  re- 
tained the  key,  and  that  defendant  accepted 
said  box  containing  said  dogs  in  the  condi- 
tion it  was  at  the  time  of  its  delivery 
by  plaintiff,  to  wit,  for  carriage;  and  that 
while  the  said  box  was  in  the  same  condition 
as  when  presented  to  and  accepted  by  de- 
fendant,  the   dog  for   a  failure  to   deliver 


which  this  action  was  brought  escaped  from 
said  box  and  from  the  car  of  this  defend- 
ant, in  which  it  was  being  transported, 
without  fault  on  the  part  of  this  defendant, 
its  agents  or  servants.  This  defendant 
therefore  pleads  that  the  escape  and  loss  of 
the  dog  was  wholly  due  to  the  fault  of  the 
plaintiff,  and  not  to  any  fault  of  this  de- 
fendant, its  agents  or  servants." 

Further  facts  appear  in  the  opinion. 

Messrs.  A.  H.  Arrington  and  John  R. 
Tyson  for  appellant. 

Messrs.  Fred  S.  Ball  and  Frank  Stol- 
lenwerck,  Jr.,  for  appellee: 

The  risk  of  loss  or  damage  lies  with  the 
railroad  company. 

Western  R.  Co.  v.  Harwell,  91  Ala.  340, 
8  So.  649. 


relieve  a  common  carrier  from  its  almost 
absolute  liability  for  goods  it  undertakes 
to  carry;  and  such  a  fault  is  the  improper 
packing  of  the  goods.  Culbreth  v.  Philadel- 
phia, W.  &  B.  R.  Co.  3  Houst.  (Del.)  392; 
Carpenter  v.  Baltimore  &  O.  R.  Co.  6 
Ponn.  (Del.)  15,  64  Atl.  252;  Goodman  v. 
Oregon  R.  &  Nav.  Co.  22  Or.  14,  28  Pac. 
894. 

Thus,  it  has  been  held  that  a  carrier  was 
not  liable  for  injuries  to  goods  where,  be- 
cause of  defective  covers  furnished  by  a 
shipper,  a  deck  cargo  was  damaged.  The 
M.  C\  Currie,  132  Fed.  125;  Graham  v. 
Phinters*  Compress  Co.  129  Fed.  263. 

—  where  the  loss  of  live  fowls  was  due 
to  their  being  packed  too  many  in  a  crate. 
Tohn  V.  Piatt,  48  Misc.  378,  95  N.  Y.  Supp. 
535. 

—  where  a  demijohn  of  whisky  was 
packed  in  a  champagne  case  intended  to  car- 
ry separate  bottles,  there  being  nothing  to 
indicate  the  unusual  character  of  the  con- 
tents. Morris  v.  Wier,  20  Misc.  580,  40  N. 
Y.  Supp.  413. 

—  where  perishable  goods  were  not  packea 
to  stand  shipment  for  the  time  required  to 
transport  them  after  receipt  by  defendant,  a 
connecting  carrier.  Farmers'  Nursery  Co. 
V.  Cowan,  21  Pa.  Super.  Ct.  192, 

—  where  a  shipper  refused  to  pack  furni- 
ture, and  it  was  received  by  the  carrier  in 
that  condition,  and  was  damaged  in  transit. 
Barbour  v.  South  Eastern  R.  Co.  34  L.  T. 
X.  S.  67. 

—  where  a  dog  was  shipped  secured  by  a 
leather  collar  and  strap  placed  on  it  by  the 
owner,  and  it  slipped  its  collar  and  escaped 
while  being  transferred.  Richardson  v. 
North  Eastern  R.  Co.  L.  R.  7  C.  P.  75,  5 
Kng.    Rul.   Cas.   329. 

The  latter  case,  however,  distinguishcH 
Stuart  V.  Crawlev,  2  Starkie,  323,  where  a 
(\ofr  waa  accepted  by  a  carrier,  secured  only 
hy  a  string,  which  was  obviously  insecure, 
and  it  was  held  that  the  carrier  was  liable 
<OT  its  escape  by  its  slipping  out  of  the 
nooso. 

While  the  cases  frequently  speak  of  im- 
proper packing  as  contributory  negligence 
on  the  part  of  the  shipper,  it  is'  pointed  out 
29   L.R.A.(N.S.) 


in  McCarthy  v.  Louisville  &  N.  R.  Co.  102 
Ala.  193,  49  Am.  St.  Rep.  29,  14  So.  370, 
that  there  can  properly  be  no  such  defense 
as  contributory  negligence  to  an  action  on 
a  common-law  contract  of  affreightment; 
that  while  the  fault  of  the  shipper  is  a  de- 
fense, along  with  the  act  of  God,  or  a 
public  enemy,  yet,  to  constitute  a  defense, 
the  injury  must  be  due  solely  to  the  fault 
of  the  shipper;  and  if  the  carrier's  negli- 
gence contributes  to  the  injury,  it  is  liable 
absolutely. 

While  a  carrier  may  properly  refuse  to 
receive  goods  which  are  improperly  packed 
(Truax  v.  Philadelphia,  W.  &  B.  R.  Co.  3 
Houst.  (Del.)  233),  yet,  if  it  does  receive 
them,  it  is  bound  to  handle  them  with  ref- 
erence to  their  condition,  and  is  liable  for 
failure  to  do  so.  The  David  A  Caroline,  5 
Blatchf.  266,  Fed.  Cas.  No.  3,593. 

Although  the  shipper  is  negligent  in 
packing  goods,  a  carrier  will  be  liable  for 
injury  thereto  if  it  is  also  negligent.  Thus, 
in  Union  Exp.  Co.  v.  Graham,  26  Ohio  St. 
595.  the  court  said:  "The  carrier  may  well 
refuse  to  receive  the  property  unles«!  it  is 
properly  packed,  but  if  he  receives  it,  the 
duty  attaches  of  exercising  due  care  for  its 
safe  carriage. .  If,  notwithstanding  such 
care,  the  property  should  be  damaged 
through  the  defective  packing  of  the  own- 
er, the  carrier  would  be  relieved  from  lia- 
bility; but  where,  as  in  this  case,  the  car- 
rier takes  charge  of  the  property  for  the 
purpose  of  carriage,  the  duty  rests  on  him 
to  show  that  the  injury  is  attributable  to 
the  defective  packing,  and  not  to  any  fault 
or  neglect  on  his  part." 

In  Thompson  v.  Chicago  &  N.  W.  R.  Co. 
27  Iowa,  561,  it  was  held  that  though  a 
b-^rrel  in  which  oil  was  shipped  was  old  and 
defective,  the  company  was  liable  if  the 
leakage  was  due  to  their  loading  it  in  an 
improper  and  unusual  manner,  rather  than 
to  the  defective  condition  of  the  barrel. 

In  Shriver  v.  Sioux  City  &  St.  P.  R,  Co. 
24  Minn.  506,  31  Am.  Rep.  353,  where  there 
was  a  contract  which  apparently  had  the 
effect  of  making  the  railroad  liable  only  for 
ordinary  care,  and  it  was  contended  that 
the  marble  was  insecurely  packed,  the  court 
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The  company  U  liable  for  the  loss  of  the 
^og  by  the  carrier  when  no  notice  of  the 
rule  restricting  liability  is  given. 

Kansas  City,  M.  &  B.  R.  Co.  v.  Higdon, 
94  Ala.  286,  14  L.R.A.  515,  33  Am.  St.  Rep. 
119,  10  So.  282;  Cantling  ▼.  Hannibal  & 
St.  J.  R.  Co.  54  Mo.  385,  14  Am.  Rep.  476. 

If  a  carrier  accepts  as  baggage  articles 
or  merchandise  not  properly  having  that 
character,   with   knowledge   that   they   are 


offered   for  transportation   as  baggage,  he 
thereby  waives  any  objection  on  that  ground, 
and  is  liable  therefor  the  same  as  in  ref- 
erence to  baggage  in  generaL 
6  Cyc.  Law  k  Proc  p.  668. 

McClellan,  J.,  delivered  the  opinion  of 
the  court: 

The  action  is  for  breach  of  a  eontraet 
between  appellee  (plaintiff)   and  the  sppel- 


said  that  while  plaintiff  could  not  recover 
for  an  injury  to  which  her  negligence  con- 
tributed, no  negligence  of  hers,  unconnected 
with  the  cause  of  the  injury,  could  defeat  a 
recovery. 

In  Calender- Vanderhoof  Co.  v.  Chicago,  B. 
&  Q.  R.  Co.  99  Minn.  295,  101  N.  W.  402,  the 
court  held  that  packing  apples  in  bulk  in 
an  ordinarv  box  car  instead  of  in  barrels 
or  ia  a  refrigerator  car,  for  shipment  over 
a  route  where  thev  were  liable  to  encounter 
frost,  does  not  in  itself  constiute  negli- 
gence, so  as  to  preclude  recovery  for  such 
damage  by  freezing  as  may  have  been  caused 
by  the  carrier's  negligence. 

In  Klauber  v.  American  Exp.  Co.  21  Wis. 
21,  91  Am.  Dec.  452,  it  was  held  that  the 
fact  that  a  shipper  failed  to  pack  goods 
susceptible  to  injury  by  rain  in  a  box  or 
other  waterproof  covering  would  not  relieve 
a  carrier  from  liability  for  their  damage 
while  being  transferred  during  a  storm, 
though  they  were  so  packed  as  not  to  indi- 
cate their  nature. 

And  in  Atlanta  ft  W.  P.  R.  Co.  v.  Jacobs* 
Pharmacy  Co.  (Ga.)  68  S.  £.  1039,  it  was 
held  that  while  a  carrier  would  not  be  liable 
if  the  loss  was  caused  by  the  fault  of  the 
shipper,  such  as  improper  packing,  without 
the  negligence  of  the  carrier,  nevertheless,  if, 
after  an  accident  resulting  from  improper 
packing,  the  goods  could  have  been  preserved 
by  extraordinary  care  on  the  part  of  the 
carrier,  it  would  not  be  relieved  from  lia- 
bility by  the  original  fault  of  the  shipper. 

While  negligence  of  a  shipper  in  packing 
jToods  is  not  a  bar  to  his  recovery  if  the 
carrier  was  also  negligent,  it  was  held  in 
Higginbotham  v.  Great  Northern  R.  Co.  2 
Fost.  k  F.  796,  and  Baldwin  v.  London,  C. 
&  D.  R.  Co.  L.  R.  9  Q.  B.  Div.  582,  that 
his  negligence  may  be  considered  in  mitiga- 
tion of  damages,  and  in  the  latter  case, 
where  damp  rags  were  packed  and  shipped 
without  notice  of  their  condition,  and  be- 
cause of  delay  in  transportation  they  heated 
and  spoiled,  it  was  held  that  the  shipper 
was  entitled  to  nominal  damasfes  only. 

In  Menner  v.  Delaware  &  H.  Canal  Co.  7 
Pa.  Super.  Ct.  135,  where  evidence  conflicted 
.  as  to  whether  loss  of  molasses  was  due  to 
the  breaking  of  the  barrel  by  negligent 
handling  in  transhipping,  or  to  defective 
cooperage,  the  question  of  liability  was  prop- 
erly left  to  the  jury. 

lu  Zerega  v.  Poppe,  Abb.  Adm.  397,  Fed. 
Cas.  No.  18,213,  and  Nelson  v.  Stephenson, 
5  Duer,  538,  where  an  attempt  was  made  to 
preclude  a  carrier  from  showing  that  the 
goods  were  improperly  packed  because  bills 
of  lading  were  issued,  acknowledging  the  re- 
29  L.RJ^.  ( N.S. ) 


ceipt  of  same  in  good  condition,  it  was  l<eld 
that  while  an  unconditional  bill  of  lading 
places  the  presumption  of  negligence  against 
the  carrier,  it  is  not  thereby  precluded  from 
showing  that  the  goods  were  defectively 
packed. 

As  to  the  right  of  a  carrier  to  eontraet 
against  liability  for  goods  improperly 
packed,  it  was  held  in  Simons  v.  Great  West- 
em  R.  Co.  18  C.  B.  805,  that  such  a  stipula- 
tion is  unjust  and  unreasonable. 

While  this  note  is  not  intended  to  cover 
cases  involving  the  improper  loading  of  ears 
(as  to  which,  see  note  to  Duncan  v.  Great 
Northern  R.  Co.  19  L.R.A.(N.S.)  952)  as 
distinguished  from  packing  or  crating  of 
goods,  the  following  cases,  which  possibly 
should  be  classed  as  loading  cases,  are  in- 
cluded because  of  their  close  analogy  to  the 
other  cases  included  in  the  note. 

In  Texas  A  P.  R.  Co.  v.  Kelly  (Tev.  Civ. 
App.)  74  S.  W.  343,  where  a  final  carrier 
received  a  car  sealed,  evidence  showing  that 
the  damage  was  due  to  improper  packing 
in  the  car,  either  by  the  shipper  or  initial 
carrier,  was  held  sufficient  to  relieve  the 
final  carrier  from  liability,  it  being  shows 
that  it  handled  the  car  properly. 

In  Miltimore  v.  Chicago  Sl  N.  W.  R.  Co. 
37  Wis.  190,  where  a  shipper  assumed  the 
entire  charge  of  loading  a  wagon  on  a  flat 
car,  and  failed  to  secure  it  properly,  so  that 
it  was  blown  from  the  car  in  transit  bj  a 
strong  wind  that  had  commeikced  before  tlK 
loading,  judgment  against  the  carrier  was 
reversed. 

In  Ross  V.  Troy  &  B.  It  Co.  49  Vt.  364. 
24  Am.  Rep.  144,  where  a  shipper  placed  ma- 
chinery on  a  car  without  proper  blocking, 
because  of  which  it  was  damaged,  though  the 
car  was  properly  handled,  it  was  held  that 
the  carrier  was  not  liable  merely  because 
an  employee  noticed  the  defective  blocking 
before  it  had  given  way. 

But  in  Elgin,  J.  &  E.  R.  Co.  v.  Bates  Mach. 
Co.  98  III.  App.  311,  affirmed  in  200  III.  636. 
93  Am.  St.  Rep.  218,  66  N.  E.  326,  in  bold 
ing  a  railway  company  liable  for  injury  to  a 
fly  wheel  shipped  oy  plaintiff,  notwithstand- 
ing a  defense  that  the  injury  was  due  to  tbt 
negligent  manner  in  which  it  was  loaded  and 
fastened  upon  the  car  by  plaintiff,  the  court 
said  that  if  it  was  not  properly  prepared  for 
shipment,  the  defect  v.as  apparent,  and  the 
railroad  company  should  have  refused  to  ac- 
cept it,  or  have  prepared  it  properly  itself- 

Upon  the  somewhat  analogous  question  as 
to  the  liability  of  carrier  of  live  stock  for 
losses  due  to  the  natural  propensity  of  the 
live  stock,  see  note  in  18  L.R.A.(N.S.)  91. 

R.  L.  S. 
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lant,  a  common  carrier,  to  transport  and 
deliver  a  dog  from  a  point  in  the  state  of 
Florida  to  appellee  at  Montgomery,  Ala- 
bama. 

Plea  3,  which  will  be  set  out  in  the  repoi't 
of  the  appeal,  avers,  in  substance,  that  the 
dog  escaped,  in  transit,  from  the  locked 
crate,  appellee  having  the  key,  in  which  it 
was  when  delivered  to  the  carrier  by  appel- 
lee, and  from  the  appellant's  car,  without 
fault  of  the  carrier;  and  that  the  crate  or 
box  was  delivered  to  appellee  at  Montgomery 
in  the  same  condition  as  when  received  by 
the  carrier  at  the  initial  point  in  Florida; 
and  concludes  that  the  loss  of  the  dog  was 
wholly  due  to  the  fault  of  the  appellee.  It 
is  necessarily  inferable  from  the  averments 
of  the  plea  that  the  escape  of  the  dog  from 
the  crate  or  box  was  aflfected  through  an 
opening  therein. 

Whatever  may  have  been,  or  may  now  be, 
the  opinion  elsewhere  prevailing,  it  is  settled 
with  us  that  a  carrier,  undertaking  to  trans- 
port and  deliver  live  animals,  is  subject  to 
the  same  responsibilities,  with  respect  there- 
to as  in  ordinary  cases  of  goods  received  for 
transportation  by  a  common  carrier,  except 
it  is  not  accountable  for,  and  does  not  as- 
sume the  risk  of,  loss  or  damage  to  live 
animals  "arising  from  their  nature  and  pro- 
pensities, and  which  could  not  be  prevented 
by  foresight^  vigilance,  and  care.*'  Central 
R.  A  Bkg.  Co.  V.  Smitha,  85  Ala.  47,  4  So. 
708;  South  &  North  Ala.  R.  Co.  v.  Hen- 
iein,  52  Ala.  606,  23  Am.  Rep.  678;  Western 
R.  Co.  V.  Harwell,  91  Ala.  340,  8  So.  049. 
The  exceptions,  aside  from  those  legally  pos- 
sible of  creation  by  special  contract,  to  the 
exacting  common-law  liability  of  a  common 
carrier  in  the  carriage  of  goods,  are  the  acts 
of  God  and  of  the  public  enemy,  where  no 
negligence  of  omission  or  commission  con- 
curred therewith  to  produce  the  damnifying 
result  Authorities  supra;  Steele  v.  Town- 
send,  37  Ala.  247,  79  Am.  Dec.  49 ;  McCarthy 
V.  Louisville  &  N.  R.  Co.  102  Ala.  193,  48 
Am.  St.  Rep.  29,  14  So.  370;  Green  v.  Louis- 
ville &  X.  R.  Co.  163  Ala.  138,  50  So.  937. 
In  short,  in  the  absence  of  contract  limiting 
liability,  the  rule  here  is  that  a  common 
carrier,  in  case  of  loss  or  damage  to  live 
animals  received  for  shipment,  is  an  in- 
surer against  such  loss  or  damages  as  do 
not  arise  from  the  act  of  God,  the  public 
enemy,  and  those  arising  from  the  nature 
and  propensities  of  the  live  animals  so  re- 
ceived for  transportation,  and  against  which 
<iue  care  could  not  provide.  And  to  avail 
in  exoneration  of  legally  unmodified  liabil- 
ity of  the  comon  carrier  for  the  loss  or 
damage  of  a  consignment  received  by  it, 
the  burden  i«  on  the  carrier  to  trace  the 
loss  or  damage  to  negligence  of  the  shipper, 
or  to  one  or  more  of  the  exceptions,  with 
29  L.R.A.(N.S,) 


which  its  negligence  did  not  concur.     Au- 
thorities supra. 

Consul  for  both  litigants  construe  plea  3 
as  assetting,  when  reduced  to  legal  formula, 
that  where  the  shipper  of  a  live  animal 
crates  or  boxes  it,  the  shipper,  and  not  the 
common  carrier,  assumes  the  risk  of  escape 
of  the  animal  therefrom,  if  such  escape  re- 
sults from  the  nature  and  propensities  of 
the  animal.  To  state  the  matter  otherwise : 
That  where  such  live  animal  is  crated  or 
boxed  by  the  shipper,  and  escapes  there- 
from, after  reception  by  the  carrier,  as  the 
result  of  natural  propensity,  the  shipper, 
and  not  the  carrier,  is  negligent. 

It  is  not  contended  that  the  carrier  was 
ignorant  of  the  character  of  the  shipment. 
The  'carrier  affirms,  by  its  plea  as  construed 
by  counsel,  and  the  shipper  (here)  denies, 
by  bis  demurrer  thereto,  the  correctness  of 
the  proposition.  The  gist  of  the  argument 
in  negation  of  the  soundness  of  the  propo- 
sition is  that  the  carrier,  by  receiving  the 
animal  so  crated  or  boxed,  assumes  the  risk 
of  the  sufficiency  of  the  inelosure,  else  it 
should  refuse  to  receive  the  subject  of  the 
shipment  if  ordinary  observation  would  dis- 
close its  insufficiency.  On  the  other  hand, 
the  gist  of  the  argument  in  affirmation  of 
the  proposition  is  that,  by  offering  a  self- 
contrived  inelosure  for  the  live  animal,  the 
shipper  relieves  the  carrier  of  any  duty  to 
overlook  the  inelosure  with  a  view  to  re- 
straining the  natural  propensity  of  the 
animal  to  leave  confinement  in  the  crate  or 
box.  Without  considering  or  treating  the 
plea  as  asserting,  well  or  ill,  any  other  mat- 
ter of  defense  than  that  which  counsel  for 
both  parties  ascribe  to  it,  we  will  decide 
only  the  question  raised  below  and  argued 
here. 

Subject  to  the  exception,  among  others  not 
now  necessary  to  enumerate,  that  it  may 
properly  refuse  to  accept  for  transportation 
goods  "tendered  in  an  unfit  condition"  there- 
for, a  common  carrier  is  duty  bound  to 
transport  all  goods  that  are  properly  offered 
for  that  purpose.  4  Elliott,  Railroads,  § 
1466,  1  Hutchinson,  Carr.  §§  143,  146. 
While  the  carrier  may  refuse  to  accept 
goods  improperly  packed,  yet,  if  it  accepts 
them  in  that  condition, — ^a  condition  open 
to  ordinary  observation, — ^*'the  duty  at- 
taches of  exercising  due  care  for  its  safe 
carriage."  Union  Exp.  Co.  v.  Graham,  26 
Ohio  St.  596;  Elgin,  J.  &  £.  R.  Co.  v. 
Bates  Mach.  Co.  98  111.  App.  311,  315; 
Hannibal  &  St.  J%  R.  Co.  v.  Swift,  12  Wall. 
262,  272,  20  L.  ed.  423,  428;  4  Elliott,  Rail- 
roads, §  1466,  p.  154 ;  Munster  v.  South  East- 
em  R.  Co.  4  C.  B.  N.  S.  676.  Mr.  Elliott, 
at  the  citation  last  made  from  his  work, 
says:  "If  goods  which  it  may  properly  re- 
ject are  actually,  not  merely  constructively, 
77 
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accepted  for  carriage,  the  common  carrier's 
liability  attaches." 

In  the  case  of  Hannibal  ft  St.  J.  R.  Co. 
V.  Swift,  supra,  the  Supreme  Court  dealt 
with  this  state  of  fact:  An  army  surgeon 
was  en  route  under  orders,  with  a  part  of 
the  command  to  which  he  was  attached, 
from  South  Dakota  to  Cincinnati.  At  St. 
Joseph,  Missouri,  it  was  necessary  to  use 
appellant's  line  of  road  across  to  Hannibal, 
in  that  state.  Along  this  line  of  road  the 
country  was  represented  by  appellant's 
servants  as  being  in  a  state  of  insurrection 
dangerous  to  persons  and  property  on  its 
trains,  and,  on  this  ground,  refused  to  en- 
gage at  St.  Joseph,  for  the  transportation 
of  the  troops,  their  equipment,  and  the 
personal  effects  of  the  appellee,  Swift,  to 
Hannibal.  On  demand  of  the  commanding 
officer  the  appellant  furnished  the  required 
transportation  for  troops,  baggage,  etc.,  in- 
cluding the  chattels  of  the  appellee,  and  the 
effects  of  the  plaintiff  were  loaded  in  a  car 
by  the  troops.  The  appellant's  agents  took 
charge  of  the  car  after  it  was  loaded  and 
locked  up  by  the  commanding  officer,  and 
placed  it  in  the  train.  These  agents  had 
nothing  to  do  with  the  selection,  loading,  or 
packing  of  the  car.  En  route  the  car  was 
burned,  and  with  it  appellee's  effects.  The 
court,  through  Justice  Field,  said:  "The 
liability  of  the  company  attached  when 
it  thus  took  possession  of  the  property.  No 
objection  was  made  at  the  time  to  the  se- 
lection of  a  separate  car  for  the  bagagge  and 
other  property  of  the  troops  and  the  plain- 
tiff, or  to  the  kind  of  property  offered  for 
transportation,  or  to  the  manner  in  which 
the  property  was  packed.  ...  If  objec- 
tion existed  on  any  of  these  grounds,  or  on 
any  other  ground  not  concealed,  but  open  to 
the  observation  of  the  company,  it  should 
have  been  stated  before  the  property  was 
received.  The  company  might  then  have  in- 
sisted, as  a  condition  of  its  undertaking  the 
transportation,  upon  the  selection  of  a  dif- 
ferent car,  or  upon  superintending  its  load- 
ing. .  .  .  Not  having  thus  insisted,  but 
having  received  the  property  and  undertaken 
its  transportation  in  the  car  in  which  it  was 
placed,  the  company  assumed,  with  respect 
to  it,  the  ordinary  liabilities  of  a  common 
carrier.  .  .  .  The  common  carrier  is  re- 
garded as  an  insurer  ( subject  to  exceptions, 
we  interpolate )  of  the  property  carried,  and 
upon  him  the  duty  rests  to  see  that  the 
packing  and  conveyance  are  such  as  to  se- 
cure its  safety.  The  consequences  of  his  neg- 
lect in  these  particulars  cannot  be  trans- 
ferred to  the  owner  of  the  property."  For 
the  value  attached  to  the  decision  as  au- 
thority, see  7  Rose's  Notes  (U.  S.)  pp.  642, 
544. 

We  think  it  can  be  safely  ruled,  in  ac- 
cord with  Hannibal  &  St.  J.  R.  Co.  v. 
29  L.R.A.(^.S.) 


Swift  and  the  other  texts  and  decisiuoB 
cited,  that,  first,  the  carrier  has  the  right 
to  inspect  proffered  shipments,  and  to  refuse 
their  aoeptance  when  not  in  fit  condittoa  for 
transportation;  second,  that  if  unfit  for 
shipment,  and  ordinary  observation  would 
discover  that  fact,  it  is  the  duty  of  the  car- 
rier to  refuse  the  shipment,  in  order  thit 
the  shipper  may,  if  he  can,  conform  the 
shipment  to  a  fit  condition  for  transporta- 
tion; and,  third,  that  the  acceptance  of  t 
shipment  for  transportation,  without  quali- 
fication or  dissent  in  respect  of  the  fit- 
ness of  its  condition  for  that  purpose,  sub- 
jects the  carrier  to  all  the  liabilities  ordi- 
narily attaching  to  an  accepted  shipment 
of  the  character  to  which  that  shipm^t 
belongs. 

In  this  instance, — ^that  shown  by  the  com- 
plaint and  by  plea  3, — ^the  character  of  tbe 
shipment,  viz.,  live  animals  in  a  box  or  crate, 
and  their  natural  propensity  to  escape  con* 
finement,  were  known  to  appellant's  serv- 
ants.   The  tender  for  transportation  was  of 
these  animals,  and  not,  primarily,  of  the  box 
or  crate,  which  was  but  a  means  to  conserve 
convenience  of  custody  and  handling  and  tbe 
safety  of  the  animals  within  it.    If  the  dog 
had  been  leashed  with  cords  attached  to  a 
heavy  block,  there  would  have  been,  in  prin- 
ciple, no  difference.     If  that  had  been  tbe 
means  employed,  the  carrier  could  not,  aft- 
er  acceptance   of   the   shipment,   bare  as- 
swered,  when  impleaded  for  the  loss  or  in- 
jury of  the  animal,  that  the  cord  was  too 
sleazy  to  serve  the  purpose,  and  hence  that 
the  shipper  was  negligent  in  that  regard, 
with  the  result  that  he  could  not  recover  for 
the  loss  or  injury.     That  this  is  true  is 
demonstrated,  we  think,  when  the  announce- 
ment  of  duty  in  Central  R,  A,  Bkg.  Co.  t. 
Smitha,  by  way  of  approving  quotation  from 
Penn  v.  Buffalo  A  E.  R.  Co.  49  N.  Y.  304. 
10  Am.  Rep.  356,  is  considered;  vis.:   "Tbev 
are  not  insurers  of  animals  against  injure-* 
[to  animals]  arising  from  their  nature  and 
propensities,  and  which  could  not  be  prt- 
vented  by  foresight,  vigilanee,  and  caixS 
(Italics  supplied.) 

It  will  be  observed  that  this  court  did  not 
conclude,  in  the  quotation,  to  place  the  com- 
mon carrier's  exoneration  solely  upon  tbe 
ground  that  the  injury  arose  from  the  m- 
ture  and  propensity  of  the  animal.  That, 
alone,  will  not  suffice  to  exonerate  the  car- 
rier in  case  of  loss  to  a  live  animal  after 
acceptance  for  transportation.  The  natural 
propensity  of  the  animal  that  may  lead  to 
injury  or  loss  must  be  anticipated  '^  fore- 
sight, vigilance,  and  care,"  if  the  transpor- 
tation thereof  is  undertaken.  The  very 
statement  of  the  rule  of  duty — to  exonerate 
— precludes  any  right  of  the  carrier  to 
transfer  the  consequences  of  its  neglect  in 
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this  regard  to  the  shipper.  Hannibal  &  St. 
J.  R.  Co.  Y.  Swift,  supra^  Being  bound  in 
duty,  as  Central  R>  &  Bkg.  Co.  v.  Smitha, 
defines  it,  it  would  be  obviously  illogical-^ 
an  immediate  qualification  of  the  duty  de- 
clared— ^to  close  the  responsibility  of  the 
carrier  for  restraint  thereof  against  nat- 
ural propoisity  to  escape  when  the  shipper 
tenders  and  the  carrier  accepts  a  live  ani- 
mal, boxed  or  crated,  for  transportation. 
The  carrier  may,  in  a  proper  case,  refuse  a 
shipment  where  in  unfit  condition  for  trans- 
portation. If  so,  it  must  be  a  necessary 
consequence  that,  having  accepted  the  ship- 
ment as  tendered,  its  duty  is  unmodified  by 
the  character,  sufficiency  or  insufficiency, 
open  to  observation,  of  the  packing  of  the 
shipment  so  received  for  transportation,  it 
follows,  of  course,  that  the  insufficiency  of 
the  crate  or  box  from  which  the  dog  escaped, 
for  the  purpose  here  disclosed,  was  not  neg- 
ligence exonerating  this  carrier.  There  is 
no  such  thing  as  contributory  negligence  in 
cases  of  this  character  (McCarthy  v.  Louis- 
ville &  N.  R.  Co.  102  Ala.  193,  48  Am.  St. 
Rep.  29,  14  So.  370)  for  the  satisfactory 
reason  that,  if  negligent  at  all  in  the  loss  of 
or  damage  to  goods  committed  to  a  common 
carrier  for  its  servicei  the  carrier  is  liable^ 
29  L.R.A.CNJS.i. 


the  plea  of  contributory  negligence  being 
one  of  confession  and  avoidance. 

The  demurrer  to  plea  3,  on  the  theory  re- 
spectively asserted  and  denied  by  counsel, 
was  properly  sustained.  On  like  considera- 
tions to  those  inducing  our  conclusion  as 
respects  plea  3,  the  demurrer  to  replication 
2  was  well  overruled. 

A  careful  review  of  the  evidence,  espe- 
cially with  reference  to  the  material  aver- 
ments of  plea  2,  which  counsel  for  appel- 
lant insist  were  proven  without  dispute, 
does  not  convince  this  court  that  the  court 
below  (the  trial  was  without  jury)  reached 
an  erroneous  conclusion  as  upon  the  facts 
and  circumstances  in  evidence. 

The  allegation  in  the  complaint  of  the  sum 
paid  was  under  videlicet,  and  hence  the  in- 
sistence, for  appellant,  of  variance  in  re- 
spect of  the  sum  alleged  and  that  proven, 
.cannot  prevail. 

The  judgment  is  affirmed. 

Dowdell,  Ch.  J.,  and  Simpson  and 
Mayfleld,  JJ.,  concur. 

Petition  for  rehearing  denied  June  30, 
1910. 
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Bxeeators  and  administrators. 

Will  special  power,  other  than  power 
of  sale,  conferred  on  executor  by  will, 
pass  to  an  administrator  with  the 
will  annexed  204 

Succession  tax  on  allowances  42$ 

Circumstances  sufllcient  to  put  one  tak- 
ing paper  from  executor  or  adminis- 
trator on  inquiry  365 

Retention  of  account  by  executor  or 
administrator  as  rendering  it  an  ac- 
count  stated  340 

Right  to  accept  favorable  part  of  decree 
of  distribution  and  appeal  from  tbe 
rest  .  ^ 

Fences. 

See  Railroads. 

Food. 

Validity  of  statute  or  ordinance  for  de- 
struction of  food  products  below 
prescribed  standard  or  unfit  for  use     290 

Foreisrn  corporations. 

See  Corporations. 

Fo  rarer  y. 

Rlgh^  of  drawee  of  forged  check  or 
draft  to  recover  money  paid  there- 
under 100 

Franchise. 

Right  of  owner  of  franchise  for  public 
benefit  which  is  not  exclusive,  to  in- 
junction against  its  invasion  with- 
out right  TT 
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Validity  of  rabserlptlon  Induced  bj 
false  statements  that  certain  other 
persons  were  to  Invest  In  the  enter- 
prise 477 


kmAwIent  eoMTreyanees. 

Bight  to  accept  favorable  part  of  de- 
cree and  appeal  from  the  rest  14 


GIfta. 

Necessity  of  actoal  delivery  of  certifi- 
cate to  complete  gift  of  shares  of  I 
stock                                                            166 

GnarAlan  and  ward. 

Circumstances  sufficient  to  put  one 
taking  paper  from  guardian  on  in- 
quiry 805 

Payment  of  money  deposited  to  credit 
of  minor  to  person  other  than  guard- 
ian 67 

HlBrbways* 

Bight  of  owner  of  franchise  for  ptib- 
lic  benefit  which  is  not  exclusive  to 
injunction  against  Its  invasion  with- 
out right  77 

Duty  of  municipality  as  to  condition 
of  rural  highway  within  city  or 
vllUge  limits  823 

Liability  of  municipality  for  injuries 
from  unevenness  in  sidewalk  or  cross 
walk  180 

Liability  of  municipality  for  injury  to 
person  or  property  of  one  driving 
over  defective  highway,  where  at  the 
time  of  the  accident  his  horse  is 
frightened  without  fault  of  either 
party  100 

Liability  of  abutting  owner  for  injury 
to  pedestrian  by  refuse  on  sidewalk     707 

Measure  of  damages  recoverable  from 
municipal  corporation  for  overflow 
from   defective  sewer  or  street  800 

Liability  of  municipal  corporation  for 
damming  back  surface  water  by  grad- 
ing of  streets  120 

Homestead. 

Succession  tax  on  statutory  homestead     42S 

Hospital. 

Hospital  as  nuisance  '    40 

• 

Hnabnad   and   wife. 

As  to  divorce,  see  Divorcb. 

As  to  dower,  see  Dower. 

Bight  of  wife  under  modern  married 
woman's  acts  to  sue  for  alienation  of 
the   affections   of   her   husband  842 

Bight  of  one  spouse  living  apart  from 
the  other  to  claim  community  rights 
in  property  as  against  persons  igno- 
rant of  relationship  468 

Bight  of  alien  wife  of  alien  to  nat- 
uralisation 820 

Conflict  of  laws  as  to  matrimonial  prop- 
erty 781 

larceny  or  embezzlement  by  one  spouse 
of  other's  property  830 

29  L.R.A.(X.S.) 


Incompetent  persona* 

Necessity  of  notice  to  insane  person  of 
application  for  sale  of  bis  property 
to  pay  debts  147 

Independent  contractor* 

Bee  Hastkb  and  Sbsvant. 


Infants. 

Presumption  and  burden  of  proof  as  to 
capacity  of  minor  servant  to  compre- 
hend and  avoid  danger 

Payment  of  money  deposited  to  credit 
of  minor  to  person  other  than  guard- 
ian 

Effect  of  infant's  retaining  an  account 
to  render  it  an  account  stated 


487 


67 


840 


Inheritance 

See  Taxes. 


Injunction. 

Bight  of  owner  of  franchise  for  pub- 
lic benefit,  which  is  not  exclusive,  to 
injunction  against  its  invasion  with- 
out  right 

Insanity. 

See  iNcoMprrBNT  Pxssonb. 

Insolvency. 

Effect  of  insolvency  of  party  negotiat- 
ing paper  to  put  purchaser  on  in- 
quiry 

Instrnctlons* 

To  Jury,  see  Trial. 

Insurance. 

Fire  insurance  as  a  business  affected  by 
a  public  interest 

Effect  of  discharge  of  person  primarily 
liable  for  loss  of  insured  property, 
or  of  a  contractual  provision  giving 
him  benefit  of  insurance,  upon  in- 
sured's right  of  action  against  insur- 
er 

Abatement  of  action  on  Insurance  pol- 
icy by  reason  of  pendency  of  action 
in  foreign  Jurisdiction  on  the  pol- 
icy 

Interest. 

As  to  usury,  see  Us  dry. 
Bight  to  Interest  on  allowed  claims  in 
bankruptcy 

Interstate  con&merce. 

See  CoMiCERCB. 

Intoxlcatlns  Ilqaor. 

What  is  sufllclent  to  terminate  Inter- 
state transportation  of  intoxicating 
liquors   < 

Validity  of  statute  or  ordinance  provid- 
ing for  forfeiture  of  liquor  license  up- 
on conviction  of  licensee  for  viola- 
tion of  law  irrespective  of  appeal 


77 


372 


1105 


608 


405 


887 


746 


417 


1226 


INDEX  TO  NOTES. 


Jndvmeiits* 

Right  to  accept  favorable  part  of  de- 
cree or  judgment  and  appeal  from 
tbe  rest,  see  Apppbal  and  BaaoR. 

Right  of  creditor  to  attack  a  Judgment 
against  debtor  In  favor  of  another 
creditor  on  tbe  ground  of  accident 
or   mistake 

Jvdielal  Botlee» 

See  EviDKNCi. 
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Landlord  and  tenant. 

Right  of  tenant  to  dispute  landlord's 
title  in  action  by  latter  to  establish 
same  85 

Holding  over  after  expiration  of  lease, 
with  option  for  extension  or  renewal, 
without  formally  exercising  option         174 

Leasehold  estate  as  subject  of  levy  un- 
der* execution  or  attachment  886 

Power  of  board  to  make  lease  extend- 
ing beyond  its  own  term  665 

Larceny. 

What  constitutes  asportation  88 

Larceny  or  embezzlement  by  one  spouse 
of  the  other*8  property  830 

Lease. 

See  Landlord  and  Tenant. 

^eiry  and  aelanre. 

Leasehold  estate  as  subject  of  levy  un- 
der   execution   or   attachment  886 

lilcenae. 

Unlawful  Issuing  license  for  disorderly 
house  as  keeping  same  721 

Liens. 

As  to  mechanics'  liens,  see  Mechanics' 
Liens. 

In  favor  of  one  cotenant  where  prop- 
erty used  by  other  236 

Life  tenant. 

Right  of  life  tenant  who  pays  off 
liens  or  encumbrances,  as  against  re- 
mainderman 153 

Llffhts. 

Power  of  board  to  make  contract  for 
street  lighting  extending  beyond  its 
own    term  653 

Limitation  of  actions. 

When  does  statute  begin  to  run  on 
certificate  of  deposit  685 

When  does  statute  commence  to  run 
against  action  to  recover  stolen  or 
lost  property  120 

Applicability  of  statute  to  suit  to  re- 
move  cloud   from   title  030 

Loan. 

Damages  recoverable  for  breach  of  con- 
tract to  lend  money  104 

Local   Improvements. 

See  Public  iMPaovEMEXTS. 
29  L.R.A.(N.S.) 


Lost  paper. 

Advertising  lost  or  stolen  paper  as 
putting   purchaser   on   inquiry  3S^ 

Risk  of  giving  second  cbedc  upon  al- 
leged loss  of  first  62:; 

Malice. 

See  also  Motive. 

Mallclona  proseentlon. 

Exemplary  damages  in  action  fbr  ma- 
licious prosecution  in  suing  out  at- 
tachment for  collection  of  debt  on- 
ly 2T2 


Ma  rr  lave. 

Ignorance  that  parties  to  marriage  are 
under  age  as  defense  to  prosecution 
for  oflBciating  at  the   marriage 

Right  to  recover  for  household  services 
rendered  while  parties  were  llvlDg  to- 
gether   under    void    marriage 

Offer  of  marriage  as  defense  to  prose- 
cution  for  seduction 


Master  and  aervant. 

State  regulation  of  relations  between 
railroad  companies  engaged  in  inter- 
state commerce  and  their  employees 

Effect  of  promise  to  repair  where  dan- 
ger is  great  and   imminent 

Duty  to  warn  minor  servant  of  dan- 
gers of  which  he  is  already  aware 

Presumption  and  burden  of  proof  as  to 
capacity  of  minor  servant  to  compre- 
hend and  avoid  danger 

Duty  of  master  to  furnish  superintend- 
ence where  the  work  is  complicated 
and   dangerous 

Liability  of  employer  for  negligence 
oC  independent  contractor  in  tbe  per- 
formance of  contract  requiring  blast- 
ing 

Maxim. 

Necessity  of  qualifying  by  reference  to 
conscious  falsity  an  instruction  un- 
der a  statute  enacting  tbe  maxim 
Falaus  in  uno,  faUut  in  omnihut 
without  that  qualification 


u04 


78s 


421 


Mistress. 

Right  to  recover  for  household  senicea 
rendered  while  parties  were  living  in 
iUicIt  reUtions 

Money-  In  conrt. 

Withdrawing  funds  in  court  as  affect- 
ing right  to  appeal 


240 


597 


111 


4S7 


4S1 


S51 


6S0 


Meclianlca'  Uena. 

Effect  of  filing  an  excessive  mechanics' 
lien  SCS 

Right 'to  accept  favorable  part  of  de- 
cree and  appeal  from  the  rest  ^^ 


Minister. 

Ignorance  that  parties  to  marriage  are 
under  age  as  defense  to  prosecution 
for  oflBciating  at  the  marriage 


:m 


7S1 


15 
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Ifortsase. 

Slay  a  parchaaer  or  mortgagee  from 
the  orli^nal  owner,  after  a  sale  under 
a  prior  mortgage  and  during  tbe  re- 
demption period*  be  a  redemptioner 

£ffe€t  upon  Uen  of  mortgage  securing 
negotiable  Instruments  assigned  be- 
fore maturity  of  payment  to  payee, 
without  knowledge  of  assignment 

Right  to  accept  fiiTorable  part  of  de- 
cree and  appeal  from  the  rest 

Effect  of  placing  bond  Indorsed  in 
blanic  In  custody  of  another  to  es- 
top as  against  purchaser  In  good 
faith 


Motlona  and.  ordem. 

Rlgiit  to  ftcoept  favoraiile  decree  and 
appeal  from  the  rest,  see  Appeal 
AND  Erbob. 

MotlTTC. 

Basis  of  distinction  between  absolute 
and  qualified  rights  as  affecting 
right  to  inquire  into  motive 

Manidpal  corporations. 

lilability  of,  for  Injuries  on  street  or 
sidewalk,  see  Highways. 

Power  of  municipality  to  exempt  prop- 
erty from  taxation 

Power  of  board  to  appoint  oflicer  or 
make  a  contract  for  term  extending 
beyond  Its  own  term 

Parking  cars  or  making  up  trains  with- 
in city  limits 

Liability  for  damming  back  surface 
water  by  grading  of  streets 

Naturalisation* 

See  Aliens. 

NesrliSCBce. 

See  also  Cabsibbs  ;  Hiqhwats;  Baii^ 

ROADS. 

Neirotlable  paper. 

See  Bills  and  Notes. 

New   trial. 

Accepting  faTorable  part  of  order  as 
affecting  right  to  appeal  from  the 
rest 

Notice. 

To   purchaser  of  negotiable  paper,  see 

Bills  and  Notes. 
Necessity  of  notice  to  insane  person  of 

application  for  sale  of  his  property 

to  pay  debts 


Nalsi 

Hospital  as 

Parking  cars  or  making  up  trains  with- 
in city  limits 


Power  of  board  to  appoint  officer  or  to 
make  a  contract  for  term  extending 
beyond  its  own  term 
29L.R.A.(N.S.) 


608 


B77 
12 


256 


869 


183 

648 
126 


27 


147 

40 
643 


652 


Bight  of  former  sheriff  to  maintain  ac- 
tion in  respect  of  a  sale  made  by 
him  while  in  office  702 

Parties. 

May  partnership  sue  or  be  sued  in  the 
firm  name  282 

Character  of  contract  as  affecting  right 
•  of  undisclosed  principal  to  sue  there- 
on 472 

Partition. 

Bight  to  accept  fayorable  part  of  de- 
cree and  appeal  from  the  rest  10 


Validity  of  constmetlTe  service  upon 
partnership  In  firm  name 

May  a  partnership  sue  or  be  sued  in  the 
firm  name 

Effect  of  retention  of  statement  of  ac- 
count by  partner  to  render  it  an 
account  stated 

Circumstances  sufficient  to  put  a  pur- 
chaser of  partnership  paper  on  In- 
quiry 

Liability  of  corporation  formed  by  firm 
for  debts  of  old  concern  in  absence 
of  express  assumption  or  fraud 

Patents. 

Circumstances  sufficient  to  put  purchas- 
er of  notes  given  for  patents  upon 
Inquiry 

Payment. 

Of  Judgment  as  affecting  right  to  ap- 
peal, see  Appeal. 

Peace  officer. 

Bonds  of,  see  Bonds. 

Plead  inffs. 

Bight  to  accept  favorable  part  of  order 

allowing    amendments    and     appeal 

from  the  rest 
Bight    to   Join    prayer    for    return    of 

plalntlfTs  property  with  prayer  for 

divorce 


287 


282 


341 


S56 


589 


385 


25 


810 


Postoffice. 

Effect  of  putting  postoffice  order  Into 
another's  possession  to  estop  owner 
as  against  purchaser  in  good  faith    257 

Powers. 

See  BxEGUTORS  and  Aduinistratoes. 

Principal  and  asent. 

As  to  charging  knowledge  of  bank  of- 
ficers to  bank,  see  Banks. 

Knowledge  by  agent  that  his  own  act 
Is  in  excess  of  authority  as  notice  to 
principal  82 

Effect  of  prindpars  performance  of 
part  of  contract  in  Ignorance  of  un- 
authorised provisions  Inserted  by  his 
agent,  as  ratification  of  latter  210 

Payment  by  principal  of  what  he  deems 
property  or  services  worth  as  ratifi- 
cation of  agent's  unauthorised  con- 
tract for  same  400 
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Character  of  contract  as  affecting  right 
of  undisclOBed  principal  to  sue  there- 
on «72 

Circumstances  snfBcient  to  put  one  tak- 
ing negotiable  paper  from  an  agent 
on  inquiry  351 

Printing. 

Power  of  board  to  make  contract  for  • 
public  printing  extending  bejond  its 
own   term  656 

Promise  to  repair. 

See  Master  and  Sbsvamt. 

Pvblieation. 

Service  by,  see  Writ  and  Prockss 
Advertising    lost    or    stolen    paper   as 
putting   purchaser  on   inquiry  883 

Pablie  Improvements. 

Personal  liability  of  property  owner  to 
pay  assessments  for  local  improve- 
ments  T70 

Public    servlee    corporations. 

Fire  insurance  as  a  business  affected 
by   public   interest  1105 

Right  of  appropriator  of  water  for  dis- 
tributlon  to  the  public  to  grant  ex- 
clusive or  preferential  rights  to  the 
Individual  218 

Qnletlns  title. 

See  Cloud  on  Titlb. 

Railroads. 

Power  to  authorise  construction  of  tel- 
egraph or  telephone  line  along  rail- 
road right  of  way  without  conipensa> 
tlon  to  railroad  company  703 

Right  to  dower  in  lands  purchased  by 
railroad  company  720 

Parking  cars  or  making  up  trains  with- 
in city  limits  048 

Liability  of  railroad  whose  failure  to 
maintain  fenc^  permits  escape  of 
live  stock,  which  is  killed  or  injured 
outside  its  right  of  way  678 

Contributory  negligence  of  child  in 
Jumping  on  or  off  moving  railroad 
train  846 

Care  required  of  driver  of  automobile 
at  railroad  crossing  924 

Itatilloation. 

See  Pbincipal  and  Agent. 

Real  property^. 

As  to  rule  in  Shelley's  Case,  see  Shbl- 
LET*s  Case. 

Redemption. 

See  MOBTGAQE. 

Reforn&atloii  of  instruments. 

Right  to  accept  favorable  part  of  de- 
cree and  appeal  from  the  rest  11 

Refuse. 

Liability  of  abutting  owner  for  injury 
to  pedestrian  by  refuse  on  sidewalk     707 
29  L.R.A.(N.S.) 


liemainders. 

See  Life  Tenamt. 

Replevin. 

Defects  or  Irregularities  affecting  bond 
as  a  defense  to  an  action  on  a  replev- 
in bond  which  has  served  its  par- 
pose  747 

Right  to  accept  fRvorable  part  of  Jnds- 
ment  and  appeal  from  the  rest  14 

For  timber  cut  but  not  removed  before 
expiration    of   time   limit  S47 

Repatatlon. 

Of  indorser  as  putting  purchaser  of  ne- 
gotiable paper  on  Inquiry  373 

Res  ipsa  liMliiUar. 

See  Evidence. 

Rale  In  Slielley's  Case. 

See  Shelley's  Case. 

Sale. 

Does  sale  by  sample  exclude  implied 
warranty  other  than  that  goods  shall 
conform   to   sample  13:i 

Liability  of  vendor  of  diseased  live 
stock,  in  the  absence  of  express  war- 
ranty 20': 

Right  of  purchasers  or  creditors  levy- 
log  on  goods  sold  for  cash,  but  de- 
livered without  payment  70ft 

Sample. 

Sale  by  sample,  see  Sali. 

Seliools. 

Power  to  regulate  or  prohibit  private 
schools  53 

Power  of  board  to  appoint  superiotend- 
ents  or  teachers  for  terms  extending 
beyond  its  own  term  607 

Seduction. 

Offer  of  marriage  as  defense  to  prose- 
cution for  seduction  421 


Sbelley's  Case. 

The  rule  in  Shelley's  Case 


Sbips. 

Where  taxable 


»6a 


Sherllf. 

Right  of  former  sheriff  to  maintain  ac- 
tion In  respect  of  a  sale  made  by  him 
while  in  office  702 


lo:» 


specific  perforn&ance. 

Right  to  accept  favorable  part  of  de- 
cree and  appeal  from  the  rest  1^ 

Standing  timber. 

See  Timber. 

Stations. 

See  Carriers. 

Subpoena. 

See  Witnesses. 
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SnbroffatloB. 

Of  insurer,  see  Insdbancs. 

Bight  of  life  tenant  who  pays  off  liens 
or  encumbranees  as  against  remain- 
derman 158 


Subscription. 

Validity  of  subscrlptioti  induced  by 
false  statements  that  certain  other 
persons  were  to  Invest  in  the  en- 
terprise 

Snceessloa  tax* 

8ee  Taxes. 


477 


60 
105 

183 


Snnday. 

Signing  or  delivering  replevin  bond  on 
Sunday  as  a  defense  750 

Taxes. 

As  to  assessments  for  public  improve- 
ments, see  Public  Iupbovbmbnts. 

Outstanding  accounts  as  "property"  or 
"credits"    subject   to   taxation 

Where  ships  are  taxable 

PowAT  of  municipality  to  exempt  prop- 
erty from  taxation 

Bequiring  payment  from  inmates  as 
affecting  right  of  charitable  institu- 
tion to  public  aid  or  exemption  from 
taxation  100 

Succession  tax  on  dower,  curtesy,  statu- 
tory homestead,   or  allowances  428 

Televrapli*. 

Power  to  authorize  construction  of  tele- 
graph or  telephone  line  along  rail- 
road right  of  way  without  compensa- 
tion to  railroad  company  703 

Negligence  of  telegraph  company  caus- 
ing discontinuance  of  contract,  ter- 
minable at  pleasure  of  other  party 
thereto,  as  a  ground  of  liability 

Law  governing  liability  of  telegraph 
company 

Duty  of  telegraph  company  to  deliver 
message  by  telephone 

Duty  of  telegraph  company  to  deliver 
message  by  telephone 

Timber. 

Rights  and  remedies  of  landowner  and 
owner  of  timber  after  expiration  of 
time  stipulated  for  removal  of  the 
same 

Time. 

Date  of  negotiable  paper  as  putting 
purchaser  on  inquiry 

Time  within  which  objection  to  a  state- 
ment of  account  may  be  made 

Torts. 
Am  affected  by  motive,  see  Motivb. 

Trespass. 

By  entering  upon  land  to  remove  tim- 
ber after  the  expiration  of  the  time 
limit  551 

Trial. 

Bight  to  direct  verdict  or  enter  nonsuit 

on  opening  statement  of  counsel  218 

Necessity  of  qualifying  by  reference  to 
29L.H.A.(N.S.) 


891 
795 
836 
836 


647 


375 


841 


conscious  falsity  an  Instruction  un- 
der a  statute  enacting  the  maxim, 
Falaua  in  uno,  falsus  in  omnihut, 
without  that  qualification  680 

Keasonable  time  to  retain  statement 
of  account  as  question  for  court  or 
Jury  341 


Trover. 

For  timber  which  has  been  cut  but  not 
removed  before  expiration  of  time 
limit 


Trustees. 

Circumstances  sufiiclent  to  put  one  tak- 
ing paper  from  trustee  on  Inquiry 

Usary.  ^ 

Applicability  of  usury  law  to  loans  oth- 
er than  of  money 

Vendor  and  pnreliaser. 

As  to  sale  of  standing  timber,  see  Tim- 

DKB. 

Verdlet. 

See  Tbial. 

Voters. 

See  ELBCTI0N8. 


\V( 


Effect  of  putting  warehouse  receipts 
transferable  by  delivery  into  anoth- 
er*s  possession  to  estop  owner  as 
against  purchaser  in  good  faith 

Warranty. 

See  SAI.B. 

Waters. 

Liability  of  municipal  corporation  for 
damming  back  surface  water  by  grad- 
ing of  street 

Right  of  approprlator  of  water  for  dis- 
tribution to  the  public,  to  grant  ex- 
clusive or  preferential  rights  to  in- 
dividual 

Measure  of  damages  recoverable  from 
municipal  corporation  for  overflow 
from  defective  sewer  or  street 

Power  of  board  to  make  contract  for 
water  supply  extending  beyond  its 
own  term 

Wills. 

Writing   name   in   body   of  will  as  a 

signature  thereto 
Rule  In   Shelley's  Case,   generally 

Witnesses. 

See  also  Eviobncb. 

Competency  of  interested  witness  to  tes- 
tify as  to  transactions  with  deceased 
in  which  he  did  not  participate 

Refusal  to  produce  books  or  papers  in 
response  to  subpoena,  upon  ground 
that  they  contain  private  matter 

IVrlt  and  process. 

Validity  of  constructlre  service  upon 
partnership  In  firm  name 

May  jurisdiction  of  suit  to  quiet  title 
or  remove  cloud  on  title  of  land 
within  the  territorial  jurisdiction 
rest  upon  constructive  service  of 
process  against  a  nonresident 
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Notes  abb  zndbzid  bt  thb  wobd  "aknotatbd"  after  the  pabagbafhb  to 

which  thet  apply. 

(Separate  Index  to  Notes  Precedes  this.) 


ABATEBiEST  AND  REVIVAIi. 

An  insurance  company  cannot  abate 
an  action  to  recover  the  amount  due  on  a 
life  policy  because  it  was  assi^ed  to  a 
nonresident  who  has  brought  suit  upon  it 
in  the  state  of  his  residence,  although  lie 
cannot  be  made  a  party  to  the  action,  if 
the  assignment  is  alleged  to  have  been 
void  for  want  of  capacity  to  make  it. 
Searles  v.  Northwestern  Mut.  L.  Ins.  Co. 
29:  405,  126  N.  W.  801,  —  Iowa,  — . 

(Annotated) 

ABUSE  OF  PROCESS. 

Review  on  appeal  of  damages  allowed 
for,  see  Appeal  and  Error,  20. 

Exemplary  damages  for,  see  Damages, 
1,  6. 

ABUTTING  OWNERS. 

Right  of. telegraph  company  in  street 
as  against,  see  Highways,  1. 

Liability  of,  for  injury  by  defect  in 
street  or  highway,  see  Highways, 
9. 

ACCEPTANCE. 

Of  check  as  satisfaction  of  claim,  see 
Accord  and  Satisfaction. 

ACCIDENT  INSURANCE. 

See  Insurance,  II. 

ACCOMPLICE. 

Weight  of  testimony  of,  see  Evidence, 
55. 

ACCORD  AND   SATISFACTION. 

Sufficiency  of  release  to  sustain  plea 
of,  see  Release. 

Procuring  the  certification  of  a 
check  sent  in  full  payment  of  a  claim  for 
a  larger  amount  constitutes  an  acceptance 
which  will  amount  to  satisfaction  of  the 
claim,  although  the  creditor  holds  the 
check  without  collecting  the  money  on  it, 
and  notifies  the  maker  that  he  cannot  use 
it  except  as  part  payment.  Scheffenacker 
V.  Hoopes,  29:  205,  77  Atl.  130,  —  Md.  — . 

(Annotated) 

ACCOUNTING. 

As  between  cotenants,  see  Cotenancy. 
Competency   of  witness  in  action  for, 
see  Witnesses,  4. 
29L.R.A.(N.S.) 


ACCOUNTS. 

Taxation  of  outstanding  accounts,  see 
Taxes,  1. 

Here  retention  of  an  account  ren- 
dered is  not  sufficient  to  constitute  it  an 
account  stated.  Shaw  v.  Lobe,  29:  333, 
108  Pac.  450,  —  Wash.  — .       (Annotated) 

ACTION  OR  SUIT. 

As  to  election  of  remedy,  see  Election 

of  Remedies. 
Multifariousness,  see  Pleading,  3. 

A  foreign  railroad  company  having 
a  traffic  contract  with  a  local  company  can- 
not defeat  an  attachment  of  its  cars  within 
the  state,  because  of  the  rights  of  the  local 
company  imder  the  contract,  where  the  lat- 
ter IS  not  made  a  party  to  the  proceeding. 
De  Rochemont  v.  New  York  C.  &  H.  R.  R. 
Co.  29:  529,  71  Atl.  868,  76  N.  H.  158. 

ACT  OF  GOD. 

Effect  of,  on  carrier's  liability,  see  Car- 
riers, 16. 

ADMINISTRATORS. 

See  Executors  and  Administrators. 

ADMISSIONS. 

Evidence  of,  see  Evidence,  31. 

ADVERSE  POSSESSION. 

By  cotenant,  see  Cotenancy,  3. 

When  action  to  recover  rents  and  prof- 
its from  cotenant  is  barred,  see 
Limitation  of  Actions,  6. 

One  who  steals  personal  property 
and  conceals  his  possession  of  it  cannot, 
while  the  concealment  continues,  acquire 
title  by  lapse  of  time.  Lightfoot  v.  Davis, 
29:  119,  91  N.  E.  582,  198  N.  Y.  261. 

AFFECTIONS. 

Alienation  of,  see  Husband  and  Wife, 
2. 

AGENCY. 

See  Principal  and  Agent. 

AlilENATION  OF  AFFECTIONS. 

Wife's  right  of  action  for,  see  Husband 
and  Wife,  2. 
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AlillSNS. 

An  alien  wife  of  an  alien,  both  of 
whom  are  residing  in  this  country,  is  not 
entitled  to  naturalization.  United  States 
V.  Cohen,  39:  829,  179  Fed.  834,  —  C.  G.  A. 
— ,  (Annotated) 

ALIMONY. 

See  Divorce  and  Separation,  2. 

AMENDMENT. 

Of  corporate  charter,  see  Corporations, 

2. 
Of  statutes,  see  Statutes,  3,  7. 

ANIMALS. 

Liability  of  carrier  for  escape  of  ani- 
mal during  transportation,  see 
Carriers,  17. 

Effect  of  fact  that  horse  is  running 
away  on  right  to  recover  for  in- 
jury from  obstruction  in  highway, 
see  Highways,  6,  8. 

Injury  to,  on  trolley  bridge  within  lim- 
its of  highway,  see  Highways,  10. 

Sale  at  sound  price  of  diseased  cattle, 
see  Pleading,  2;  Sale,  6,  7. 

Injury  to,  on  railroad  track,  see  Rail- 
roads, 1. 

ANNUITIES. 

An  annuity  provided  by  a  father 
for  the  widow  of  his  son  to  be  paid  quarter- 
ly, which  is  not  expressly  stated  to  be  for 
support  and  maintenance,  is  not  apportion- 
able,  and  therefore  her  administrators  can- 
not require  payment  to  them  of  the  ac- 
crued amount  in  case  she  dies  between 
two  quarterly  periods.  Brown  v.  Keach, 
29:  775,  76  Atl.  846,  112  Md.  398. 

(Annotated) 

ANTICIPATED  INJURY. 

Injunction  to  prevent,  see  Injunction, 
1,  2. 

* 

APPEAL  AND  ERROR. 

From  tax  assessment,  see  Taxes,  3. 

Jurisdiction  of  United  States  Supreme 
Court. 

1.  The  ruling  of  a  state  court  that  the 
power  to  penalize  a  railway  company  for 
failure  to  furnish  cars  on  demand  arose 
from  a  state  statute  instead  of  from  a 
rule  adopted  by  the  railroad  commission, 
which  was  challenged  as  repugnant  to  the 
Federal  Constitution,  does  not  eliminate  the 
Federal  questions  from  the  case,  so  as  to 
require  the  dismissal  of  a  writ  of  error 
from  the  Federal  Supreme  Court,  where 
the  constitutional  defenses  asserted  by  the 
pleadings  and  embraced  in  the  instructions 
asked  and  refused  were  not  confined  to  the 
mere  order  as  such,  but  plainly  challenged 
the  power  of  the  state  to  inflict  the  penalty 
for  the  failure  to  furnish  the  cars  under  the 
circumstances  disclosed  by  the  pleadings. 
St.  I^uis  S.  W.  R.  Co.  V.  State,  29:  80a,  30 
Sup.  Ct.  Rep.  476,  217  U.  S.  136,  54  L.  ed. 
698. 
:i\)  L.R.A.(N.S.) 


Transfer  of  cause;  effect;  time. 

2.  That  a  licensee,  upon  conviction 
of  a  violation  of  a  statute  making  it  un- 
lawful for  a  licensed  saloon  keeper  to 
traffic  in  intoxicating  liquors  after  and 
before  certain  hours,  is  subjected  to  a  fine 
and  forfeiture  of  his  license  whether  he 
appealed  from  the  conviction  or  not,  does 
not  invalidate  the  statute  as  denyinj^  the 
right  of  appeal.  Dinuzzo  v.  State,  29:  417, 
123  N.  W.  309,  85  Neb.  351.         ( Annotated  i 

3.  llie  duties  of  a  guardian  ati  Utfm, 
duly  appointed  by  a  court  to  defend  the 
interests  of  an  insane  ward,  do  not  neces- 
sarily terminate  with  tlie  decision  of  the 
case  in  which  he  was  appointed,  but  he  has 
authority,  in  a  proper  case,  to  appeal  tbe 
cause  to  the  court  of  last  resort.  Buchan- 
an V.  Hunter,  29:  147,  127  N.  \V.  166, 
-^  Neb.  — . 

4.  A  party  who  accepts  the  benefit  of 
a  decree  waives  his  right  to  appeal  from 
that  decree,  unless  he  is  so  absolutelv  en- 
titled  to  the  benefit  received  that  a  refusal 
will  not  affect  his  rijzht  to  it«  McRain  v. 
Mullen,  29:  I,  64  S.  E.  829,  65  W.  Ya.  55»«. 

6.  The  defendant  in  a  suit  by  which 
his  tax  deed  is  set  aside  cannot  unreserved- 
ly accept  the  taxes,  interest,  and  charges 
tendered  by  the  bill  and  ordered  by  the 
decree  to  be  paid  him,  and  then  appeal  from 
the  decree,  since  his  acceptance  is  a  pos- 
itively implied  waiver  of  his  right  of  ap- 
peal, nor  will  an  offer  to  return  the  money, 
made  long  after  its  acceptance,  avail  to 
prevent  dismissal  of  an  appeal  in  sneb 
case.  McKain  v.  Mullen,  29:1,  64  S.  £.  829, 
65  W.  Va.  558. 

6.  One  cannot  avail  himself  of  that 
part  of  a  decree  which  is  favorable  to  him. 
accept  its  benefit,  and  then  prosecute  an 
appeal  to  reverse  such  portion  of  tbe 
same  decree  as  militates  against  him,  when 
the  acceptance  of  the  benefit  from  tlie  one 
part  is  totally  inconsistent  with  the  appeal 
from  the  other.  McKain  v.  Mullen,  29:  i, 
64  S.  E.  829,  65  W.  Va.  558.         ( AnnoUted  \ 

7.  The  pendency  of  an  appeal  does  not 
deprive  the  trial  court  of  power  to  award 
alimony  in  a  divorce  suit,  where  the  statute 
empowers  the  judge,  either  in  term  time 
or  vacation,  to  award  maintenance  to  the 
wife  during  the  pendency  of  the  suit,  until 
a  final  decree  shall  have  been  made  in  tix* 
cause.  Ex  parte  Lohmuller,  29:  303,  129 
S.  W.  834,  —  Tex.  — . 

8.  An  appeal  to  the  Federal  Supren*' 
Court  from  a  decree  of  a  circuit  court  of 
appeals  on  a  bill  in  equity  brought  by  a 
trustee  in  bankruptcy  to  set  aside  a  trans- 
fer made  by  the  bankrupt  in  fraud  of  cred- 
itors need  not  be  taken  within  the  thirty 
days  prescribed  by  general  orders  in  bank- 
ruptcy No.  36,  for  appeals  under  the  bank- 
rupt act,  but  the  appellate  jurisdiction  be- 
ing under,  or  the  same  as  that  under,  the 
circuit  courts  of  appeals  act  of  March  X 
1891  (26  Stat,  at  L.  828,  chap.  517,  U.  S 
Comp.  Stat.  1901,  p.  549),  §  6,  the  appeal 
is  in  time  if  taken  within  a  year.    Thomaa 
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V.  Sugarinan,  29:  250,  30  Slip.  Ct.  Rep.  650, 
218  U.  S.  129,  54  L.  ed.  967. 

Record  on  appeal. 

9.  A  record  constituting  a  purported 
case-made,  although  filed  in  the  appellate 
court  in  two  parts,  and  marked  respectively 
**Part  1"  and  "Part  2,"  will  be  considered 
as  one  record,  where  each  part  bears  the 
title  of  the  case,  and  both  were  filed  on 
the  same  day,  under  the  same  number,  and 
Part  1,  to  which  is  attached  the  petition 
in  error,  and  the  certificate  of  the  trial 
judge  signing  it,  unmistakably  refers  to 
Part  2.  Board  v.  Dill,  29:1170,  110  Pac. 
1107,  —  Okla.  — . 

Objections     and     exceptions;     raising 
questions  in  lower  court. 

10.  An  objection  that  one  convicted  of 
crime  was  prosecuted  under  the  wrong  name 
is  t4x>  late  when  raised  for  the  first  time 
on  motion  for  new  trial.  State  v.  Hogg, 
29:  830,  53  So.  225,  126  La.  1053.. 

11.  An  objection  that  an  indictment 
which  is  signed  by  the  district  attorney, 
and  properly  identified  as  the  work  of  the 
grand  jury  by  the  indorsement,  "A  true 
bill,"  followed  by  the  official  signature  of 
the  foreman  of  the  grand  juiy,  and  is 
shown  to  have  been  returned  into  court 
by  the  grand  jury,  was  not  read  "in  open 
court,  in  the  presence  of  the  jury,"  comes 
too  late,  when  raised  for  the  first  time  on 
a  motion  in  arrest  of  judgment.  State  y. 
Hogg,  29:  830,  53  So.  225,  126  La.  1053. 

12.  The  filing  of  a  motion  for  a  new 
trial  in  the  nisi  prius  court  is  not  essential 
to  the  jurisdiction  of  the  appellate  court  to 
review  an  order  made  upon  the  hearing  of 
a  contested  question  of  fact  which  arose 
not  upon  the  pleadings,  but  upon  motion. 
Powell  v.  Nichols,  29:  886^  110  Pac.  762, 
—  Okla.  — ^. 

Fresomptions. 

13.  A  verdict  cannot  be  disturbed  by 
a  reviewing  court  on  the  theoir  that  the 
jury  must  have  been  impressed  with  the 
truth  of  the  opinions  of  a  witness  upon 
which  hypothetical  questions  to  experts 
were  founded,  by  the  reiteration  of  such 
questions  containing  assumptions  founded 
upon  such  opinions.  Kearner  v.  Charles 
S.  Tanner  Co.  29:  537»  76  Atl.  833,  —  R.  I.— 

What   reveiwable   generally. 

14.  A  reviewing  court  will  not  examine 
and  analyze  the  testimony  in  a  case,  to  de- 
termine whether  or  not  hypothetical  ques- 
tions to  an  expert  witness  were  basea  on 
opinions  of  other  witnesses,  but  to  make 
such  question  objectionable  in  form  because 
of  that  fact  it  must  be  determinable  upon 
the  mere  inspection  of  the  question.  Kear- 
ner V.  Charles  S.  Tanner  Co.  29:  537,  76 
Atl.  833,  —  R.  I.  — . 

Discretionary    matters. 

15.  Denial  of  a  new  trial  for  excessive 
allowance  of  damages  will  not  be  reversed 
on  appeal,  if  one  new  trial  was  awarded 
on  such  ground,  and  the  same  jud^e,  after 
careful  consideration,  refused  to  interfere 
20  L.R.A.(N.S.) 


with  the  second  verdict.  Southern  P.  Co.  v. 
Hogan,  29:  813,  108  Pac.  240,  —  Ariz. — . 

Questions  not  raised  below. 

16.  The  admission  of  evidence  cannot 
be  declared  to  be  error  on  appeal,  for  a 
reason  different  from  that  claimed  at  the 
trial.  Lilly  v.  Hamilton  Bank,  29:  558, 
178  Fed.  53,  102  C.  C.  A.  1. 

17.  Alleged  errors  in  the  court's  charge 
to  the  jury  in  a  criminal  prosecution  will 
not  be  considered  on  appeal,  where  they 
were  not  called  to  the  attention  of  the  trial 
court  by  motion  for  a  new  trial.  Territory 
v.  Harwood,  29:  504,  110  Pac.  556,  -^  N. 
M.  — . 

Errors  waived  or  cured  below. 

18.  Objection  to  evidence  of  transactions 
with  a  person  since  deceased  is  waived  by 
eliciting  on  cross-examination  new  matter 
as  to  such  transactions,  not  pertaining  to 
anything  elicited  on  direct  examination. 
MoUison  V.  Rittgers,  29:1x79,  118  N.  W. 
512,  140  Iowa,  365. 

Review  of  facts. 

19.  The  appellate  court  will  not  set 
aside  a  verdict  because  it  differs  from  the 
jury  as  to  the  relative  weight  or  efifect  of 
confiicting  evidence.  Southern  P.  Co.  v. 
Hogan,  29:  813,  108  Pac.  240,  —  Ariz.  — ^ 

20.  The  allowance  of  $500  as  exemplary 
damages  and  $300  as  counsel  fees  for  the 
suing  out  of  an  attachment  to  compel  pay- 
ment of  $600  which  had  matured  on  notes 
aggregating  $2,400  without  any  reason  to 
believe  that  the  debtor  intended  to  defraud 
the  creditor,  will  not  be  interfered  with  on 
appeal,  although  the  actual  damages  are 
only  $40.  International  Harvester  Co.  v. 
Iowa  Hardware  Co.  29:  272,  122  N.  W.  951, 
—  Iowa,  — . 

21.  A  verdict  for  the  full  value  of 
merchandise  lost  while  in  the  carrier's 
possession  for  transportation  will  not  be 
disturbed  where  the  defense  was  that  the 
loss  was  caused  by  an  unprecedented  flood, 
and  the  carrier  discharges  the  burden  of 
proving  that  the  flood  caused  the  loss,  and 
that  the  goods  were  totally  destroyed  there- 
by, only  to  the  extent  of  showing  that  the 
goods  were  not  identified  after  the  flood,  and 
that  all  of  the  freight  except  the  perishable 
goods  that  could  not  be  delivered  had  sup- 
posedly or  probably  been  sent  to  the  claim- 
department,  and  there  is  no  showing  made 
from  that  department  with  reference  there- 
to. Chicago,  R.  I.  &  P.  R.  Co.  v.  Logan, 
Snow,  &  Co.  29:  663,  105  Pac.  343,  23  Okla. 
707. 

22.  In  a  case  tried  to  the  court,  where, 
on  request,  findings  of  fact  are  made,  and 
it  is  contended  on  appeal  that  a  certain  ma- 
terial finding  is  not  sustained  by  the  evi- 
dence, and  that  in  fact  all  the  evidence 
negatived  such  finding,  the  appellate  court 
will,  on  proper  assignment,  examine  the 
record  for  the  purpose  of  ascertaining  that 
fact,  and  where  the  contention  is  sustained, 
set  the  finding  aside.  Board  v.  Dill,  29:  Z1701 
110  Pac.  1107,  —  Okla.  — . 
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Grounds  for  reversal. 

23.  A  retrial  must  be  granted  where  a 
demurrer  to  a  bad  paragraph  of  complaint 
is  overruled,  and  the  paragraph  left  in  the 
complaint,  and  it  is  not  shown  that  the 
judgment  for  plaintiff  rested  wholly  upon 
the  paragraph  which  was  good.  W.  B. 
Conkey  Co.  v.  Larsen,  29:  ii6»  91  N.  E.  163, 

—  Ind. — . 

24.  The  refusal  of  the  trial  court  to 
require  the  plaintiff's  petition  to  be  made 
more  definite  and  certain  will  not  be  dis- 
tuibed  on  appeal,  where  it  affirmatively  ap- 
pears from  the  record  that  the  defendant 
was  not  prejudiced  thereby.  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Logan,  Snow,  &  Co.  29:  663, 
105  Pac.  343,  23  Okla.  707. 

25.  The  admission  of  inadmissible,  cor- 
roborative evidence  which  is  merely  cumu- 
lative, is  not  reversible  error.  State  v. 
Rozeboom,  29:  37,  124  M.  VV.  783,  —  Iowa, — . 

20.  Refusal  to  permit  a  witness  to 
answer  a  question  is  not  reversible  error  if 
an  answer  as  full  as  could  have  been  ob- 
tained in  response  to  the  question  excluded 
was  obtained  from  him  in  response  to  an- 
other question.  International  Harvester  Co. 
V.  Iowa  Hardware  Co.  29:  272,  122  N.  W. 
961,  —  Iowa,  — . 

27.  The  erroneous  admission  of  evidence 
as  to  tlie  measure  of  damages  constitutes 
harmless  error  as  to  the  plaintiff,  where 
there  is  no  liability  whatever  found  by  the 
jury.  Puis  v.  Hornbeck,  29:  202,  103  Pac. 
605,  —  Okla.  — . 

28.  Error  in  receiving  evidence  of  the  in- 
tention of  tlie  parties  with  respect  to  a 
written  contract  does  not  require  a  reversal, 
if  the  construction  given  by  the  court  to 
the  contract  was  in  exact  harmony  with 
the  legal  construction  of  the  instrument. 
Brown  v.  Vermont  Mut.  F.  Ins.  Co,  29:698, 
74  Atl.  1061,  83  Vt.  161. 

29.  Rejection  of  testimony  of  an  expert 
as  to  what  is  shown  by  certain  account 
books  is  not  reversible  error  if  the  books 
themselves  were  before  the  court  and  failed 
to  show  facts  sufficient  to  establisli  the 
issue  which  they  are  offered  to  establish. 
Shaw  V.  Lobe,  29:  333,  108  Pac.  450,  — 
Wash.  — . 

30.  Rejection  of  competent  evidence  is 
not  reversible  error  if  with  it  in  the  record 
the  evidence  would  not  be  sufficient  to  estab- 
lish the  issue  which  it  was  offered  to  sup- 
port.    Shaw  V.  Lobe,  29:  333,  108  Pac.  450, 

—  Wash.  — . 

31.  The  erroneous  exclusion,  in  an  action 
on  a  fraternal  benefit  certificate,  of  the 
proofs  of  death  furnished  by  the  beneficiary, 
when  offered  in  evidence  by  the  insurer,  is 
not  prejudicial,  where  the  physician  who 
made  out  such  proofs,  when  on  the  witness 
stand,  gave  substantially  the  same  answers 
as  those  contained  in  the  proofs  of  loss. 
Rasicot  v.  Royal  Neighbors  of  America, 
29:  433,  108  Pac.  1048,  —  Idaho,  — . 

32.  A  judgment  cannot  be  reversed  be- 
ca'ose  of  refusal  to  permit  a  witness  to 
answer  a  question,  if  he  afterwards  testi- 
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fies  fully  with  respect  to  the  matter.    State 
V.  Dyer,  29:459,  124  N.  W.  629,  —  Iowa,  — . 

33.  A  judgment  will  not  be  reversed  on 
account  of  general  statements  in  an  instruc- 
tion which  might  under  some  circumstaiKv^ 
have  been  prejudicially  erroneous,  if  the 
issue  was  submitted  to  the  jury  in  such  a 
manner  tliat  they  could  not  have  misunder- 
stood the  law  applicable  thereto.  Searles  t. 
Northwestern  Mut.  L.  Ins.  Co.  29:  405,  126 
N.  W.  801,  —  Iowa,  — , 

34.  An  instruction  that  a  partner  may 
be  guilty  of  embezzling  the  funds  of  a  pait- 
nership  constitutes  harmless  error  in  a  pros- 
ecution for  embezzlement,  wherein  it  is  not 
shown  that  the  property  alleged  to  ha\e 
been  embezzled  belonged  to  a  partnership 
of  which  the  accused  was  a  member.  Stat^ 
V.  Hogg,  29:  830,  53  So.  225,  126  La.  1053. 

35.  It  is  not  reversible  error  to  instruct 
in  the  language  designated  by  the  statute, 
that  a  witness  false  in  one  part  of  his  tes- 
timony is  to  be  distrusted  in  others,  wijere 
no  request  is  made  to  limit  the  rule  to  te>ti- 
mony  wilfully  false.  Simpson  v.  Miller, 
29:  680,  110  Pac.  485,  —  Or.  — . 

(Annotate)) 

36.  A  conviction  will  not  be  reversed  l>e- 
cause  the  jury  were  instructed  that  the 
testimony  of  an  accomplice  must  tend  to 
show  guilt,  where  the  testimony  ahsolut*)} 
shows  the  guilt  if  the  jury  believes  it  lliorp 
v.  State,  29:  421,  129  S.  W.  607,  —  Tex. 
Crim.  Rep.  — . 

37.  Refusal  to  give  an  instruction  to 
correct  one  which  is  subject  to  criticiani  is 
not  reversible  error  where  it  is  no  more 
persuasive  for  that  purpose  than  gome 
which  were  actually  given  by  the  court. 
International  Harvester  Co.  v.  Iowa  Hard- 
ware Co.  29:  272,  122  N.  W.  951,  —  Iowa,—. 

38.  The  failure  of  the  trial  court  to  .^sb- 
mit  the  question  of  exemplary  damage?  is 
harmless  error  as  to  the  plaintiff,  evi-n 
though  he  was  entitled  to  such  submisM^n, 
which  there  is  no  liability  whatever  foumi 
bv  the  jury.  Puis  v.  Hornbeck,  29:  202,  Iuj 
Pac.  665,  —  Okla.  — w 

Judgment. 

39.  An  allowance  of  $1,500  may  be  rai^^ 
by  the  appellate  court  to  $3,000  as  danini»^ 
to  be  awarded  parents  for  the  neglijif-t 
killing  of  their  eleven -year-old  boy.  l>ur- 
vant  V.  Wolfe,  29:  677,  62  So.  1025,'  126  U 
787. 

APPIilANCES. 

Master's  duty   as  to,  see  Master  and 
Servant,  7. 

APPORTIONMENT. 

Of  annuities,  see  Annuities. 

APPROPRIATION. 

Of  public  money,  see  Public  Moneys. 
Of  water,  see  Waters,  1,  2. 

ARBITRATION. 

Waiver  of,  by  insurer,  see  Insunnce, 
10. 


ARREST— BANKRUPTCY. 


1235 


ARRKST. 

Liability  on  marslial's  bond  for  shoot- 
ing by-slander  in  making  arrest, 
see  Bonds. 

Of  judgment,  see  Criminal  Law,  3. 

ASPORTATIOX. 

What  is  sufficient  asportation  to 
constitute  larceny,  see  Larceny. 

ASSESSMENT. 

Of  tax,  see  Taxes,  3-6. 

ASSIGNMENT. 

Of  corporate  stock,  see  Corporations, 
5,  6. 

Of  insurance  policy,  see  Evidence,  29; 
Insurance,  7. 

Of  note  secured  by  mortgage,  see  Mort- 
gage, 2;  Payment. 

Assignee's  right  of  action,  see  Parties, 
2. 

ASSOCIATIONS. 

Building  and  loan  associations,  see 
Building  and  Loan  Associations. 

ASSUMPSIT. 

Recovery  back  of  payments  on  bill  or 
note,  see  Bills  and  Notes,  IL 

ASSUMPTION   OF  RISK. 

By  servant,  see  Master  and  Servant, 
8-12;    Trial,   13,    14. 

ATTACHMENT. 

Who  may  set  up  defense  as  against  at- 
tachment of  foreign  railway  cars, 
see  Action  or  Suit. 

Review  on  appeal  of  damages  for 
wrongful  attachment,  see  Appeal 
and  Error,  20. 

Attachment  of  foreign  railroad  cars  as 
interference  with  interstate  com- 
merce, see  Commerce,  2. 

Validity  of  unregistered  pledge  of  stock 
as  against  subsequent  attachment, 
see    Corporations,    0. 

Exemplary  damages  for  wrongfully 
suing  out,  see  Damages,  1,  6. 

Rights  as  between  attaching  creditor  of 
reputed  grantee  and  holder  of 
prior  unrecorded  deed,  see  Vendor 
and  Purchaser,  2. 

1.  Jurisdiction  over  a  debtor  upon 
wliom  the  service  of  summons  and  com- 
plaint is  by  publication  may  be  secured  by 
levying  an  attachment  upon  his  equity  in 
corporate  stock  which  he  has  pledn[ed  as 
security  for  a  debt,  so  far  as  is  necessary 
to  uphold  a  sale  of  such  stock  under  execu- 
tion. State  Banking  &  T.  Co.  v.  Taylor, 
29:  523,  127  N.  W.  690,  —  S.  D.  — . 

2.  A  state  statute  permitting  the  at- 
tachment of  idle  cars  of  foreign  railroad 
companies  is  not  invalid  as  tending  to  pro- 
mote the  evils  at  which  the  interstate  com- 
merce act  of  Congress  is  aimed,  nor  aa 
directly  or  indirectly  tending  to  defeat 
any  of  the  purposes  which  Congress  had  in 
view  when  that  statute  was  enacted.  De 
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Rochemont  v.  New  York  C.  &  H.  R.  R.  Co. 
29:  529,  71  Atl.  868,  75  N.  H.  158. 

3.  Attaching  idle  freight  cars  of  a  for- 
eign railroad  company  is  not  invalid  under 
the  Federal  statute  giving  railroad  com- 
panies authority  to  carry  property  on  its 
way  to  other  states,  and  to  contract  with 
roads  of  other  states,  so  as  to  form  con- 
tinuous lines  of  transportation.  De  Roche- 
mont V.  New  York  C.  &  H.  R.  R.  Co.  29: 
529,  71  Atl.  868,  75  N.  H.  158. 

ATTORNEYS.     . 

Necessity  of  written  authority  to  en- 
able attorney  to  sign  demand  for 
dower,  see  Contracts,  4. 

Counsel  fees  as  element  of  damages, 
see  Damages,  6. 

Argument  of,  see  Trial,  1. 

ATTORNEYS*  FEES. 

As  element  of  damages,  see  Damages,  6. 

ATTRACTIVE  NUISANCE. 

See  Negligence,  1,  2. 

AUTOMOBILES. 

Liability  of  master  for  servant's  neg- 
ligence in  operating,  see  Master 
and  Servant,  14. 

Negligence  of  driver  at  railroad  cross- 
ing, see  Railroads,  3-5. 

1.  The  driver  of  an  automobile  is  li- 
able for  running  down  a  boy  standing  in  or 
moving  diagonally  across  the  street  ahead 
of  him,  and  unaware  of  his  peril,  if  the 
driver  failed  to  see  him  and  avoid  a  col- 
lision because  he  permitted  his  attention 
to  be  diverted  in  another  direction.  Bur- 
vant  V.  Wolfe,  29:  677,  62  So.  1025,  126  La. 
787. 

2.  An  eleven-year-old  boy  is  not  negli- 
gent in  standing  in  or  moving  diagonally 
across  a  street  toward  the  scene  of  a  com- 
motion to  which  many  people  are  going, 
witliout  looking  out  for  automobiles  which 
may  come  up  behind  him,  but  to  do  so 
must  be  on  the  wrong  side  of  the  street. 
Burvant  v.  Wolfe,  29:  677,  52  So.  1025,  126 
La.  787. 

BAGGAGE. 

In  general,  see  Carriers,  11-13. 

BAIL    AND    RECOGNIZANCE. 

Evidence  of  forfeiture  of,  by  accused, 
see  Evidence,  42. 

BAILMENT. 

Liability  of  carrier  for  loss  of  parcel 
left  in  check  room,  see  Carriers, 
11-13. 

BALLOTS. 

See  Elections. 

BANKRUPTCY. 

Time  for  appeal  from  decree  on  bill 
in  equity  by  trustee  to  set  aside 
transfer,  see  Appeal  and  Error,  8. 
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Election  of.  remedies  by  trustee,  see 
Election  of  Remedies. 

Interest  on  claims  allowed  in  bank- 
ruptcy, see  Interest. 

Right  of  trustee  in  bankruptcy  to 
maintain  suit  for  partition  of  real 
estate,  see  Partition. 

A  bankruptcy  court  which  attempts 
to  sell  encumbered  property  of  the  bank- 
rupt free  from  liens  may  charge  the  ex-. 
pense  of  the  sale  against  the  general  es- 
tate of  the  bankrupt  if  one  exists,  and  per- 
mit the  lien  holder  to  take  the  entire  pro- 
ceeds of  the  sale  if  they  do  not  exceed  the 
amount  of  his  claim.  Re  Harralson  29: 
737,  179  Fed.  490,  —  C.  C.  A.  — . 

(Annotated) 

BANKS. 

As  to  embezzlement  by  officer  of  bank 
who  is  also  officer  of  private  cor- 
poration, see  Corporations,  4. 

Gift  by  deposit  in  bank,  see  Gifts,  1. 

Notice  to,  see  Notice,  2,  6. 

Right  of  bank  to  testify  to  transac- 
tions from  knowledge  of  course  of 
business,  see  Witnesses,  2. 

Aulliority  of  cashier. 

1.  Where  the  cashier  of  a  bank,  who 
has  misappropriated  its  funds  in  order  to 
cancel  his  defalcation,  transfers  thereto 
funds  of  an  elevator  company  of  which  he 
is  treasurer,  and,  in  order  to  account  for 
the  transfer,  draws  checks  upon  the  ele- 
vator company  payable  to  the  bank,  aiid 
charges  the  amount  thereof  against  the  ele- 
vator company  upon  the  books  of  the  bank, 
the  bank,  having  accepted  such  payment 
through  its  cashier,  cannot  retain  the  bene- 
fits of  his  act  without  accepting  the  conse- 
quences of  his  knowledge,  And  where  it 
does  so  retain  such  funds,  it  ratifies  the 
fraudulent  act  of  its  agent,  the  cashier, 
and  becomes  particepa  criminia  with  him, 
and  liable  to  the  elevator  company  for  the 
amount  so  fraudulently  transferred.  Eme- 
rado  Farmers'  Elevator  Co.  v.  Farmers' 
Bank,  29:  567,  127  N.  W.  622,  —  N.  D.  — . 

Appliciition  of  deposit. 

2.  A  bank,  upon  paying  trust  funds  to 
a  person  known  by  it  to  stand  in  a  trust 
relation  to  the  depositor,  with  notice  that 
such  person  intends  to  misappropriate 
them,  renders  itself  liable  to  the  depositor 
to  tlie  amount  of  the  funds  so  paid. 
Emerado  Farmers'  Elevator  Co.  v.  Farmers' 
Bank,  29:  567,  127  N.  W.  522,  —  N.  D.  — . 

Payment  of  checks. 

3.  Where  presentation  of  a  check 
makes  the  bank  liable  therefor  to  the  hold- 
er, one  who,  after  giving  a  check,  signs  an 
order  directing  the  bank  to  pay  to  the 
holder  the  amount  of  such  check  if  it  is 
still  unpaid,  takes  the  risk  of  the  subse- 
quent presentation  of  such  check,  and  the 
banlc  may  be  required  to  pay  both  checks 
if  the  deposit  account  has  funds.  South- 
ern Seating  &  Cabinet  Co.  v.  First  Nat. 
Bank,  29:  623,  68  S.  E.  962,  —  S.  (\  — . 

t  Annotated) 
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Certificates  of  dei>osit. 

When  statute  of  limitations  begins  to 
run.  upon  certificate  of  deposit,  see 
Limitation  of  Actions,  2,  5. 

4.  A  bank  which  cashes  a  certificate 
of  deposit  made  payable  "to  the  order  of 
T.,  guardian,"  upon  the  order  of  T.,  who 
had  not  in  fact  been  appointed  guardian, 
is  not  thereby  discharged  from  liability  to 
the  minor  wards,  where  such  certificate 
was  issued  to  T.  upon  surrender  by  him 
of  the  original  certificate,  which  had  been 
made  payable  to  such  minors  ''or  guard- 
ian," as  the  original  certificate  det«rmined 
the  obligation  of  the  bank,  since  the  true 
owners,  being  minors,  could  not  be  estoppe  1 
by  the  unauthorized  issuing  of  the  sec- 
ond certificate.  McMahon  ▼.  German- Amer- 
ican Nat.  Bank,  29: 67,  127  N.  W.  7,  — 
Minn.  — . 

6.  The  cashing  by  a  bank  of  certifi- 
cates of  deposit  issued  to  the  order  of 
certain  minors  "or  guardian,"  on  the  order 
of  one  who  made  the  deposits  and  pur- 
ported to  act  as  guardian  in  the  trans- 
action, does  not  discharge  the  bank  from 
liability  to  such  minors,  where  the  one  to 
whom  the  payment  was  made  was  not  in 
fact  the  guardian,  since  the  bank,  by  i»y- 
ment  to  one  not  actually  named  in  tiie 
certificates,  acted  at  its  peril  that  sueU 
person  was  a  legally  appointed  guardian. 
McMahon  v.  German-American  Nat.  Bank, 
29:  67,  127  N.  W.  7,  —  Minn.  — . 

(Annotated) 

BAR. 

Of  judgment,  see  Judgment,  2. 
Of   limitation,   see    Limitation  of  Ac- 
tions. 

BAWDY  HOUSE. 

See  Disorderly  Houses. 

BENEFITS. 

Estoppel  by  accepting,  see  Appeal  and 
Error,  4-6. 

BENEVOLENT  SOCIETIES. 

Waiver  by  local  lodge  of  right  of  so- 
ciety to  insist  on  forfeiture  of  cer- 
tificate, see  Insurance,  8. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  23. 

BIBLE. 

Reading  of,  in  schools,  see  Oonstita- 
tional  Law,  1 1 ;  Schools,  2. 

BID. 

At  judicial  sale,  necessity  of  compli- 
ance with,  see  Judicial  Sale. 

BILLS. 

Multifariousness,    see    Pleading,  3. 

BILLS  AND  NOTES. 

As  to  certificates  of  deposit,  see  BankSi 
4,  6. 


BILLS  AND  NOTES. 
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Consideration  of  pledge  of  stock  as 
security  for  note,  see  Contracts, 
3. 

Effect  of  putting  paper  or  securities 
indorsed  or  assigned  in  blank  in- 
to another's  possession  to  estop 
owner  as  against  purchaser  in 
good  faith,  see  Estoppel,  1. 

Evidence  in  action  on,  sea  Evidence, 
43. 

Variance  between  pleading  and  proof 
in  action   on,   see  Evidence,  68. 

Rights  of  holder  in  mortgage  security, 
see  Mortgage,  2. 

Right  of  assignee  to  sue  on  note,  see 
Parties,  2« 

Right  of  indorsee  to  sue  thereon  in 
his  own  name,  see  Parties,  2. 

Payment  to  original  mortgagee  after 
transfer  of  note  secured  by  mort- 
gage, Fee  Payment. 

Sufficiency  of  evidence  to  go  to  jury, 
see  Trial,  3,  4. 

Direction  of  verdict,  see  Trial,  18. 

Competency  of  witnesses  in  action  on, 
'    Bee  Witnesses,  3. 

Vegottablllty. 

1.  The  provision  of  the  negotiable  in- 
struments law  that  a  qualified  indorse- 
ment, which  is  defined  as  an  indorsement 
without  recourse,  or  words  of  similar  im- 
port, does  not  impair  the  negotiable  char- 
acter of  the  instrument,  does  not  apply  to 
an  indorsement  by  which  one  assigns  hia 
interest  in  the  note.  Gale  v.  Mayhew, 
29:  648,  126  N.  W.  781,  161  Mich.  96.      • 

Indorsement  and  transfer. 

2.  One  who  in  good  faith  has  pur- 
chased from  the  payee,  who  indorsed 
^nerally,  a  draft  to  which  the  drawer's 
name  has  been  forged,  does  not,  by  indorse- 
ment to  the  drawee,  warrant  the  genuine- 
ness of  the  drawer's  signature.  State  Bank 
▼.  First  Nat  Bank,  29:  zoo,  127  N.  W.  244, 
—  Neb.  — . 

Rights  and  liabilities  of  transferees. 

Evidence  as  to  bona  fide  nature  of 
purchase,  see  Evidence,  30. 

Evidence  on  question  of  bona  fides, 
see  Evidence,  43. 

Burden  of  showing  good  faith,  see 
Evidence,   12,  13. 

Assignment  of  note  secured  by  mort- 
gage, see  Mortgage,  2. 

Sufficiency  of  evidence  to  take  question 
of  bad  faith  to  jury,  see  Trial,  4. 

3.  That  a  note  was  purchased  without 
notice  of  a  defense  does  not,  of  itself,  as 
matter  of  law,  entitled  the  holder  to  en- 
force it,  where  it  was  transferred  in  viola- 
tion of  an  agreement  to  return  it  if  the 
property  for  which  it  was  given  did  not 
give  satisfaction.  Pierson  v.  Huntington, 
29:  695,  74  Atl.  88,  82  Vt.  482. 

4.  The  maker  from  whom  a  note  exe- 
cuted to  cover  the  purchase  price  of  a 
horse  is  fraudulently  obtained  is  not,  in 
order  to  defeat  a  recovery  thereon  by  an 
indorsee,  required  to  show  that  the  sale  was 
rescinded  or  the  animal  returned,  wliere  it 
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does  not  appear  that  it  was  ever  delivered 
or  accepted,  or  that  he  had  received  any 
benefit  from  it.  Mee  v.  Carlson,  29:  351, 
117  N.  W.  1033,  22  S.  D.  366. 

6.  One  who  purchases  negotiable  paper 
without  inquiry,  when  the  circumstances 
are  such  as  would  excite  the  suspicion  of 
a  prudent  and  careful  man,  does  not  stand 
in  the  position  of  a  bona  fide  holder.  Pier- 
son  V.  Huntington,  29:  695,  74  Atl.  88,  82 
Vt.  482. 

6.  The  purchaser  of  a  note  from  an  in- 
dorser  who  indorses  "without  recourse" 
may  be  found  not  to  have  fulfilled  his  duty 
in  merely  inquiring  as  to  its  validity  from 
his  indorser,  so  as  to  entitle  him 'to  hold 
the  maker  thereon,  where  the  instrument 
was  obtained  from  the  maker  by  fraud,  and 
he  obtained  it  at  a  tempting  discount.  Mee 
V.  Carlson,  29:  351,  117  N.  W.  1033,  22  S.  D. 
306. 

7.  A  purchaser  of  a  note  with  actual 
notice  of  suspicious  circumstances  sufficient 
to  put  a  prudent  person  on  inquiry  as  to  its 
validity  is  charged  with  notice  of  all  facts 
which  such  inquiries  would  have  elicited. 
Mee  V.  Carlson,  29:  351,  117  N.  W.  1033, 
22  S.  D.  366. 

8.  The  offer  for  sale  by  a  comparative 
stranger  residing  out  of  the  state,  to  an  in- 
dividual, of  a  note  indorsed  by  him  "with- 
out recourse,"  which  had  been  procured 
from  the  maker  by  fraud,  at  a  place  other 
than  that  of  the  riesidence  of  the  maker,  in 
whose  vicinity  are  several  banks,  is  a  cir- 
cumstance calculated  to  axouse  suspicion 
in  the  mind  of  a  prudent  person,  so  that 
his  purchase  without  inquiry  may  destroy 
his  bona  fides,  and  prevent  his  enforcing 
the  note  against  the  maker.  Mee  y.  Carl- 
son, 29:  351,  117  N.  W.  1033,  22  S.  D.  365. 

(Annotated) 

Defenses. 

When  statute  of  limitations  begins  to 
run,  see  Limitation  of  Actions,  2. 

Sufficiency  of  evidence  to  take  defense 
of  fraud  to  jury,  see  Trial,  3. 

0.  The  maker  of  a  note  obtained  by 
fraud  and  transferred  to  a  bank  is  not 
relieved  from  his  liability  to  it  by  the  fact 
that  the  payee  had  made  an  assignment 
for  the  benefit  of  creditors,  including  such 
bank.  Lilly  y.  Hamilton  Bank,  29:  558, 
178  Fed.  63,  102  C.  C.  A.  1. 

10.  The  execution  of  renewal  notes  be- 
fore discovery  that  the  execution  of  the 
original  notes  was  induced  by  the  fraud 
of  the  payee  does  not  constitute  a  waiver 
of  that  fraud.  Qilpin  v.  Netograph  Ma- 
chine Co.  29:  477,  108  Pac.  382,  —  Okla.  — 

Recovery  back  of  payment  made. 

11.  The  drawee  of  a  draft  purporting 
to  have  been  drawn  by  a  South  Dakota 
bank  upon  an  Illinois  bank,  but  to  which 
the  drawer's  name  had  been  forged,  which 
pays  the  draft  to  a  Nebraska  banker  to 
wliom  the  payee,  a  personal  acquaintance 
of  the  Nebraska  banker,  had  indorsed 
generally  and  sold  the  instrument  for  its 
face  value,  cannot  recover  back  the  amount 
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8o  paid  unless  it  pleads  and  proves  that 
the  latter  was  negligent  in  purchasing  the 
instrument  or  in  indorsing  it,  or  witliheld 
from  the  drawee  at  the  time  the  draft  was 
paid  some  information  or  ground  for  sus- 
picion within  his  knowledge  concerning  the 
genuineness  of  the  instrument;  and  ii  the 
one  cashing  the  draft  acted  in  good  faith 
in  the  transaction,  he  is  not  required,  in 
order  to  acquit  himself  of  a  charge  of 
negligence  in  purchasing  the  bill,  to  prove 
that  before  such  purchase  he  inquired  of 
the  drawer  whether  the  instrument  was 
genuine,  or  communicated  with  the  drawee 
to  learn  whether  the  bill  would  be  accepted. 
State  Bank  v.  First  Nat.  Bank,  39:  100, 
127  N.  W.  244,  —  Neb.  — .         (Annotated) 

ULASTING. 

Recovery  for  death  resulting  from 
fright  caused   by,  see  Death,  2. 

Liability  of  employer  for  negligence 
of  independent  contractor  in  per- 
formance of  contract  requiring, 
see  Master  and  Servant,  16. 

BOARDS. 

Of  county  commissioners,  see  Counties. 

BONA    FIDE    PURCHASERS. 

Of  note,  see  Bills  and  Notes, 
of  personalty,  see  Sale,  8-10. 

BONDS. 

Sufficiency  of  bond  of  guardian  to 
whom  license  for  sjile  of  prop- 
erty of  incompetent  is  given,  see 
Incompetent  Persons,  1. 

Replevin  bond,  see  Replevin. 

Reservation  of  more  than  legal  interest 
for  loan  of  bonds,  see  Usury. 

The  sureties  on  a  marshal's  bond  are 
liable  for  his  act  in  shooting  a  bystander 
whom  he  believes  intends  to  interfere  in  an 
arrest  which  he  is  attempting  to  make. 
Martin  v.  Smith,  29:463,  125  S.  W.  249, 
136  Ky.  804.  (Annotated) 

BOOKS. 

Compelling  production  of,  see  Dis- 
covery and  Inspection,  I. 

BRIDGES. 

Injury  on  trolley  bridge  within  limits 
of  highway,  see  Highways,  10. 

Liability  for  injury  to  municipal  em- 
ployee on,  see  Municipal  Corpora- 
tions, 6. 

BROKERS. 

Effect  of  putting  into  broker's  posses- 
sion certificate  of  corporate  in- 
debtedness indorsed  in  blank  to 
estop  owner  as  against  purchaser 
in  good  faith,  see  Estoppel,  1. 

Right  of  broker  to  secure  loan  to  pay 
mortgage  to  become  purchaser  at 
foreclosure,  see  Principal  and 
Agent,  4,  5. 

A  broker  with  whom  land  is  listed 
for  sale,  who  is  to  be  paid  "when  the  prop- 
ertv  is  sold,"  is  not  entitled  to  commissions 
29  L.R.A.(N.S,) 


although  he  has  procured  one  who  said  he 
was  willing  to  purchase  at  the  price  askel, 
and  who  has  paid  to  the  broker  a  sum  to 
be  applied  on  the  purchase  price,  which  sum 
has  been  turned  over  to  the  owners,  where 
no  written  contract  of  purchase  was  made, 
and  possession  was  not  taken  by  the  pur- 
chaser, who  afterwards,  through  no  fault  of 
the  owners,  refused  to  complete  the  pur- 
chase by  making  an  enforceable  contract, 
since  the  condition  as  to  when  commi!?sion> 
were  pavable  was  not  complied  with.  Pfaii/. 
V.  Humburg,  29:  533,  91  N.  E.  863,  81  Ohio 
St.  1.  (Annotated; 

BUILDING      AND      liOAN      ASSOCIA- 
TIONS. 

Gift    of    certificate    of    shares    in.   see 
Gifts,  3. 

A  certificate  of  shares  in  a  buildini; 
and  loan  association,  assigned  by  indor''*- 
ment  in  blank  upon  the  back  thereof  by  tbe 
person  to  whom  it  was  issued,  will  priaui 
facie,  as  between  the  parties  themsehes. 
constitute  the  vendee  and  holder  there.if 
the  owner  of  such  certificate.  Dewey  v. 
Barnhouse,  ag:  166,  109  Pac.  1081,  —  Kan. 


BUIIiDINGS. 

Lien  on,  see  Mechanics'  Liens. 

BURDEN  OP  PROOF. 

See  Evidence,  2. 

BURGLARY. 

Evidence   in   prosecution  for,  see  Evi- 
dence, 39. 

CANDIDATES. 

Libel  of,  see  libel  and  Slander. 

CAPACITY. 

Burden  of  proving,  see  Evidence,  6-9. 
Question  for  jury  as  to,  see  Trial,  7. 
13. 

CARRIERS. 

Attachment  of  cars  of  foreign  railroad 

company,    see    Attachment,   2,   3: 

Commerce,  2. 
Regulation   of    interstate    business   of, 

see  Commerce,  3-5. 
Regulating  hours  of  labor  of  railroad 

employees,  see  Constitutional  Law, 

10;  Evidence,  2. 

Rules  and   regulations. 

1.  A  railroad  company  is  not  forbidden 
to  make  possession  of  a  ticket  a  condition 
precedent  to  entering  its  train,  by  a  statute 
requiring  nonticket  holders  to  be  transport- 
ed at  the  regular  fare  charged  for  tickei*. 
St.  Louis  &  S.  F.  R.  Co.  v.  Blvthe,  29:  299, 
126  S.  W.  386,  —  Ark.  — .         "(Annotated? 

2.  The  carrier  waives  its  notice  and 
rule  that  "passengers  are  not  allowed  to 
stand  on  the  platform**  when  its  conductor 
receives  and  carries  passengers  tliereon 
after  the  train  is  so  crowded  that  the  cara 
cannot  reasonably  be    entered.     Xorvell  v. 
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Kanawha  &  M.  R.  Co.  29:  325,  68  S.  E.  288, 

-  VV.  Va.  — . 

Measure  of  care  required;    negligence 
generally. 

Presumption  and  burden  of  proof  as  to 
negligence,  see  Evidence,  15,  16. 

Complaint,  in  action  for  injury  to  pas- 
senger, see  Pleading,  6. 

Negligence  of  carrier  as  question  for 
jury,  see  Trial,  11. 

3.  The  carrier  ow^  to  a  passenger  in- 
>oluntarily,  necessarily,  and  rightfully 
riding  on  the  platform  the  high  degree  of 
care  commensurate  with  the  circumstances 
and  its  act  in  undertaking  to  carry  him 
there.  Norvell  v.  Kanawha  &  M.  R.  Co. 
29:  325,  68  S.  E.  288,  — W.  Va.  — . 

4.  A  carrier  is  not  liable  to  one  injured 
by  falling  from  the  platform  of  its  car  upon 
which  he  was  excusably  riding,  where  it 
uiied  reasonable  diligence  to  provide  cars 
for  his  safe  carriage,  and  with  fair  excuse 
for  failing  to  provide  them,  exercised  the 
increased  care  demanded  by  the  passenger's 
enforced  position  on  the  platform.  Norvell 
V.  Kanawha  &  M.  R.  Co.  29:  325,  68  S.  E. 
288,  —  W.  Va.  — . 

5.  A  carrier  which  negligently  and  un- 
reasonably fails  to  provide  sufficient  cars, 
so  that  passengers  are  compelled  to  ride  on 
the  platform,  and  then  accepts  passengers 
for  carriage  in  such  hazardous  place,  is,  in 
the  absence  of  contributory  negligence, 
liable  in  damages  for  injuries  to  one  who, 
while  so  riding,  fell  therefrom.  Norvell  v. 
Kanawha  &  M.  R.  Co.  29:  325,  68  S.  E.  288, 

-  W.  Va.  — . 

Contributory  negligence  of  passenger. 

6.  One  voluntarily  and  unnecessarily 
riding  on  the  platform  of  a  rapidly  moving 
railroad  car  is  guilty  of  contributory  negli- 
frence  barring  recovery  for  injury  caused  by 
falling  therefrom  while  so  riding.  Norvell 
V.  Kanawha  &  M.  R.  Co.  29:  325,  68  S.  E. 
288,  —  W.  Va.  — . 

7.  It  is  not  negligence  to  ride  on  a 
railroad  car  platform  when  the  train  is  so 
crowded  that  one  cannot  reasonably  enter 
the  car,  and  the  carrier  acquiesces  in  the 
use  of  such  accommodation  by  collecting 
fare  or  some  other  indicative  act.  Norvell 
V.  Kanawha  &  M.  R.  Co.  29:  325,  68  S.  E. 
288,  —  W.  Va.  — .  (Annotated) 

8.  An  intelligent,  smart  boy,  nearly  fif- 
teen years  old,  is  negligent  in  jumping  from 
a  train  moving  At  the  rate  of  30  miles  an 
hour,  which  will  prevent  holding  the  rail- 
road company  liable  for  the  resulting  in- 
jury. Baker  v.  Seaboard  A.  L.  R.  Co.  29: 
846,  64  S.  E.  606,  150  N.  C.  662. 

(Annotated) 

Stations. 

9.  Notice  to  a  railroad  station  agent 
that  a  woman  is  in  no  condition  to  face  a 
^iorm  is  sufficient  to  place  on  the  company 
the  risk  of  injury  in  forcing  her  to  do  so, 
although  the  nature  of  her  indisposition  is 
not  stated.  Texas  M.  R.  Co.  v.  Geraldon, 
29:  799,  128  S.  VV.  611,  —  Tex.  — . 

10.  A  railroad  company  is  liable  for  in- 
29  L.R.A.(N.S.) 


jury  to  a  woman  who  has  gon6  to  its  depot 
to  take  passage  on  a  train,  by  the  act  of 
its  agent  in  turning  her  out  into  a  storm, 
with  notice  that  she  is  in  no  condition  to 
encounter  it,  although  the  reasonable  time 
fixed  by  the  company  for  closing  the  build- 
ing has  arrived.  Texas  M.  R.  Co.  v.  Geral- 
don, 29:  799,  128  S.  W.  611,  —  Tex.  — . 

(Annotated) 

Baggage. 

Question  for  jury  as  to  negligence 
where  parcel  disappears  from  car- 
rier's check  room,  see  Trial,  10. 

11.  That  a  railroad  company  charges 
only  a  nominal  fee  for  checking  parcels  of 
intending  passengers  for  safe-keeping  until 
called  for  does  not  render  it  a  mere  gratui- 
tous bailee,  but  it  is  bound  to  exercise  or- 
dinary care,  and  is  liable  for  ordinary  neg- 
ligence. Fraam  v.  Grand  Rapids  &  I.  R. 
Co.  29:  834,  126  N.  W.  851,  161  Mich.  556. 

(Annotated) 

12.  One  checking  a  parcel  at  a  carrier's 
check  room  is  not  negligent  in  failing  to 
make  inquiry  for  it  for  about  four  hours, 
and  then  making  the  inquiry  at  another 
station  and  asking  to  have  the  parcel  for- 
warded to  him.  Fraam  v.  Grand  Rapids  & 
I.  R.  Co.  29:  834,  126  N.  W.  851,  161  Mich. 
556. 

13.  Notice  to  a  carrier  when  a  parcel  is 
left  at  its  check  room,  to  be  very  careful 
of  it,  as  it  contains  lots  of  goods,  is  suffi- 
cient to  warn  the  bailee  that  the  articles 
are  of  considerable  value.  Fraam  v. 
Grand  Rapids  &  1.  R.  Co.  29:  834,  126  N.  W. 
851,  161  Mich.  556. 

Carriers  of  freight. 

Writ  of  error  from  United  States  Su- 
preme Court  in  action  to  penalize 
carrier  for  failure  to  furnish  cars 
on  demand,  see  Appeal  and  Er- 
ror, 1. 

Review  of  damages  on  appeal,  see  Ap- 
peal and  Error,  21. 

Validity  of  statute  as  to  supplying  cars 
to  shippers  on  demand,  see  Com- 
merce, 5. 

Burden  of  establishing  defense,  see  Evi- 
dence, 3. 

Presumption  and  burden  of  proof  as  to 
negligence,  see  Evidence,  17,  18. 

Sufficiency  of  evidence  to  show  negli- 
gence, see  Evidence,  48. 

14.  A  carrier  may  withdraw  from  a 
shipper  the  privilege  of  a  custom  which  he 
has  enjoyed  for  only  about  fifteen  mont1i»; 
of  having  his  goods  reshipped  on  the 
original  waybills,  all  charges  to  be  paid  at 
final  destination,  where  the  privilege  is 
only  extended  to  shippers  on  the  credit  list 
of  the  carrier,  from  which  the  shipper's 
name  has  been  stricken  because  of  disputes 
over  freight  charges.  Brown  &  Brown  Coal 
Co.  V.  Grand  Trunk  R.  System,  29:  840, 
124  N.  W.  528,  159  Mich.  565. 

15.  It  is  the  duty  of  a  carrier  with  re- 
spect to  goods  caught  in  a  flood,  but  not 
(lestrojed  thereby,  to  show  the  extent  of 
damage,  and  to  account  for  any  of  such 
goods    which    have     unaccountably     disap- 
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peared,  and  a  failure  so  to  do  renders  the 
carrier  liable  for  their  full  value.  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Logan,  Snow,  k  Co. 
ag:  663,  105  Pac.  343,  23  Okla.  707. 

16.  The  carrier  is  not  liable  for  damage 
to  a  shipment  of  goods  caused  by  a  flood 
amounting  to  an  act  of  God,  where  it  ap- 
pears that  the  carrier  tendered  the  car 
containing  the  shipment,  which  was  handled 
in  due  course  of  business,  to  the  connecting 
carrier  upon  the  day  following  its  receipt, 
that  it  was  not  accepted  by  such  carrier  be- 
cause of  its  inability  to  handle  it,  and  that, 
after  learning  that  the  car  could  not  be 
moved  from  the  danger  zone,  took  it  to  the 
safest  place  available  for  detention,  at 
which  place  the  damage  occurred.  Arm- 
strong V.  Illinois  C.  R.  Co.  ag:  671,  109 
Pac.  216,  —  Okla.  — .  (Annotated) 

17.  A  carrier  which  accepts  for  trans- 
portation a  crated  animal  cannot  avoid  lia- 
bility for  the  escape  of  the  animal,  on  the 
theory  that  the  shipper  was  negligent  with 
respect  to  the  crating.  Atlantic  Coast  Line 
R.  Co.  V.  Rice^  29:  1214,  52  So.  018,  — 
Ala.  — . 

Governmental  control;   discrimination. 

Validity  of  statute  as  to  supplying 
cars  to  shippers  on  demand,  see 
Commerce,  5. 

18.  Refusal  by  a  carrier  to  permit  a 
merchant  to  reship  cars  of  freight  con- 
signed to  him  to  purchasers  on  the  original 
waybill,  all  charges  to  be  collected  at 
destination,  when  such  privilege  is  accord- 
ed to  other  shippers,  is  not  within  a  statute 
making  it  unlawful  for  any  carrier  to  make 
or  give  undue  preferences  or  advantages  to 
any  particular  shipper,  or  subject  him  to 
any  undue  or  unreasonable  disadvantage  or 
prejudice.  Brown  &  Brown  Coal  cS.  v. 
Grand  Trunk  R.  System,  29:  840,  124  N. 
VV.  528,  159  Mich.  565. 

19.  An  order  of  a  state  railroad  com- 
mission requiring  a  railroad  company  to 
stop  another  interstate  train  at  a  specified 
local  town  on  its  line  where  proper  and 
adequate  passenger  facilities  are  otherwise 
afforded  is  unreasonable.  Missouri,  K.  &  T. 
R.  Co.  v.  State,  29:  159,  107  Pac.  172,  — 
Okla.  — . 

(Annotated) 

CARRYING  ON  BUSINESS. 

What  constitutes,  see  Corporations,  7. 
Power    of    executor    to    carry    on,    see 

Executors      and      Administrators, 

1-4. 

GARS. 

Attachment  of  foreign  railroad  cars, 
see  Action  or  Suit;  Attacliment, 
2,  3;  Commerce,  2. 

CASE. 

Enticing  servant,  see  Master  and  Serv- 
ant, 1;  Parties,  4;  Pleading,  8. 

CASE  MADE. 

On  appeal,  see  Appeal  and  Error,  9. 
29  L.R.A.(N.S.) 


CASHIER. 

Responsibility  of  bank  for  acts  of,  see 
Banks,  1. 

CAUSE. 

Hypothetical  questions  as  to  cause  of 
Explosion,  see  Evidence,  28. 

CAVEAT  EMPTOR. 

See  Sale,  6. 

CERTIFICATE. 

Of  deposit,  see  Banks,  4,  5;  Limitation 
of  Actions,  2. 

CHARTER. 

Of  corporation,  see  Corporations,  2. 

CHATTEL  MORTGAGE. 

Effect  of,  on  insurance,  see  Insurancet 
2,  8. 

CHECK  ROOM. 

Loss  of  property  in  carrier's  cbeek 
room,  see  Carriers,  11-13. 

CHECKS. 

Procuring  certification  of  check  as  le- 
ceptance,  see  Accord  and  Satisfae- 
tion. 

Risk  of  giving  second  check  upon  al- 
leged  loss  of  first,   see  Bank?,  3. 

Tender  of  check  as  redemption  from 
mortgage,  see  Mortgage,  11,  11 

Effect  of  taking  worthless  check  in 
payment  of  goods  sold,  see  Sa\\ 
8. 

CHOICE. 

Of  remedy,  see  Election  of  RemeJi^. 

CLASS   LEGISLATION. 

See  Constitutional  Law,  3-5. 

CLOUD    ON   TITLE. 

Validity  of  default  decree  quieting  ti- 
tle as  against  partnership  de- 
scribed by  firm  name  only.  s<.-e 
Judgment,  4. 

Application  of  statute  of  limitation!! 
to  action  to  remove,  see  Limita- 
tion of  Actions,  1. 

Jurisdiction  of  .suit  to  remove.  ufn^-J 
constructive  service  of  pn^f^-i 
against  nonresident,  see  Writ  aiii 
Process,  2. 

Tndependontly  of  any  statute  con 
ferring  jurisdiction,  equity  may  reniovo 
cloud  from  title  to  land  within  its  juri?! 
diction  at  the  suit  of  the  owner  thereof  in 
possession  under  good  legal  title,  hv  a  flt- 
decree  binding  only  in  rem.  Tennant  v. 
Fretts,  29:  625,  68  S.  E.  387,  —  W.  Va.  -. 

CLUBS. 

Liability  for  servins^  liquors  to  raera 
bers,  see  Intoxicating  Liquors,  2 
Statutes,  2. 

C.  O.  D. 

Sale  C.  O.  D.,  see  Sale,  I. 


o. 
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COIiliATERAIi  ATTACK. 

On  judgment,  see  Judgment,  3,  4. 

COMMX^RCE. 

1.  The  Bale  by  a  foreign  corporation, 
within  a  state,  of  unissued  shares  of  its 
capital  stock,  is  not  a  transaction  of  in- 
terstate commerce.  Southwestern  Slate  Co. 
V.  Stephens,  ag:  ga,  120  N.  W.  406,  130 
Wis.  616. 

2.  Attaching  a  car  of  a  foreign  rail- 
road company  when  found  idle  within  the 
state,  imaer  a  state  statute  permitting  it 
to  enable  local  creditors  to  collect  their 
debts,  is  not  an  unlawful  interference  with 
interstate  commerce.  De  Rochemont  v. 
New  York  C.  &  H.  R.  R.  Co.  ag:  sag,  71 
Atl.  868,  76  N.  H.  168. 

Res^nlatln^    carriers    and    transporta* 
tlon. 

3.  A  state  statute  may  be  efifective  to 
control  the  hours  of  labor  of  a  tower  man 
on  an  interstate  railway  after  the  passage 
of  a  Federal  statute  upon  the  subject  and 
before  it  takes  effect.  People  v.  Erie  R. 
Co.  ag:  340,  91  N.  E.  849,  198  N.  Y.  369. 

(Annotated) 

4.  The  mere  fact  that  Congress  has 
forbidden  interstate  railroads  to  keep  sig- 
nal tower  operators  on  duty  more  than 
nine  hours  in  each  twenty -four  does  not 
preclude  the  state  from  prescribing  a  less- 
er number  of  hours  for  such  service,- where 
the  road  is  handling  both  interstate  and 
intrastate  traffic.  People  v.  Erie  R.  Co. 
ag:  a4o,  91  N.  E.  849,  198  N.  Y.  369. 

5.  Interstate  commerce  is  unconstitu- 
tionally regulated  by  Kirby's  Ark.  Dig. 
§§  6803,  6804,  making  it  the  carrier's  duty 
to  supply  cars  to  shippers  on  demand,  under 
which  a  carrier  will  either  be  compelled  to 
desist  from  the  interchange  of  cars  with 
connecting  lines  for  the  purpose  of  moving 
interstate  commerce,  because  of  a  refusal 
of  the  state  courts  to  permit  it  to  avail  it- 
self, as  causing  and  excusing  its  default, 
of  the  rules  and  regulations  adopted  for 
the  interchange  of  cars  by  the  American 
Railway  Association,  which  govern  90  per 
cent  of  the  railways  in  the  United  States, 
or  will  be  obliged  to  conduct  such  business 
with  the  certainty  of  being  subjected  to 
the  heavy  penalties  provided  by  the  stat- 
ute. St.  Louis  S.  W.  R.  Co.  v.  State, 
ag:  80a,  30  Sup.  Ct.  Rep.  476,  217  U.  S.  136, 
54  L.  ed.  698. 

Regulating  and  licensing  sales,  etc. 

6.  A  state  statute  regulating  the  tak- 
ing of  orders  in  one  state  for  intoxicating 
liquors  which  are  in  another  state  is  not 
repugnant  to  the  interstate  commerce 
clause.  State  ex  rel.  Jackson  v.  Wm.  J. 
Lemp  Brew.  Co.  ag:  44,  102  Pac.  504,  79 
Kan.  705. 

7.  Intoxicating  liquor  consigned  to  pro- 
hibition territory  from  ant>ther  state  is 
subject  to  seizure  in  the  hands  of  the  car- 
rier where  one  holding  the  bill  of  lading 
has  receipted  for  the  entire  consignment 
nnd  taken  away  a  portion,  leaving  that 
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seized  in  the  carrier's  freight  house  for  six 
days  thereafter.  State  v.  Intoxicating  Li- 
quors, ag:  745,  76  Atl.  266,  —  Me.  — . 

(Annotated) 

8.  The  sale  of  the  frames  does  not 
constitute  interstate  commerce  where,  aft- 
er the  taking  of  orders  upon  a  foreign 
concern  for  pictures  which  the  contract 
stipulates  may  be  delivered  in  frames  which 
the  one  giving  the  order  may  purchase  or 
not  at  his  pleasure,  the  pictures  in  the 
frames  are  snipped  to  the  vendor's  agent, 
who  delivers  the  pictures,  collects  the  price, 
and  sells  the  frames  whenever  he  can. 
State  V.  Looney,  ag:  4xa,  97  S.  W.  934,  214 
Mo.  216. 

COMMISSIONS. 

Of  brokers,  see  Brokers. 
Order  requiring  stopping  of  trains  at 
specified  station,  see  Carriers,  19. 

COMMON  CARRIERS. 

See  Carriers. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife. 

COMPENSATION. 

For  taking  of  property  by  eminent  do- 
main, see  Eminent  Domain,  2-4. 

COMPIiAINT. 

Of  plaintiff,  see  Pleading,  4-9. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction. 

OOMPUIiSORY   SERVICE. 

Compelling  corporation  constructing 
sewer  to  permit  connection  there- 
with,  see   Drains   and   Sewers,   1. 

CONOEAIiMENT. 

By  insured,  see  Insurance,  2. 

CONCIiUSIVENESS. 

Of  judgment,  see  Judgment,  2-5. 

CONCURRENT    REMEDIES. 

See  Election  of  Remedies. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITION. 

Of  right  to  appeal  to  courts  for  re- 
duction of  tax,  see  Taxes,  3. 

In  telegram,  see  Telegraphs,  6,  7. 

Of  right  to  rescind  land  contract,  see 
Vendor  and  Purchaser,  1. 

CONFIilCT  OP  liAWS. 

As  to  contracts  generally. 

As  to  statute  of  frauds,  see  infra,  S. 

1.  The  acceptance,  by  subscribers,  of 
an  offer  by  a  foreign  corporation  to  sell  its 
stock  in  the  state  of  their  residence,  com- 
pletes the  contract  there.  Southwestern 
Slate  Co.  V.  Stephens,  ag:  ga,  120  N.  W.  408, 
139  Wis.  616. 
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As  to  telegrams. 

2.  The  liability  of  a  telegraph  company 
in  tort  for  error  in  the  transmission  of  a 
message  is  governed  by  the  law  of  the  state 
where  the  message  originated.  M.  M.  Stone 
&  Co.  V.  Postal-Teleg.  Co.  29:  795,  76  Atl. 
762,  —  R.  I.  — .  (Annotated) 

Rights   in  property  generally. 

3.  The  inheritance  tax  law  of  a  state 
applies  to  property  acquired  there  by  one 
who  died  there,  although  he  was  married  in 
a  foreign  country  by  whose  law  his  wife 
was  entitled  to  a  community  interest  in  it. 
Re  Majot,  29:  780,  92  N.  E.  402,  199  N.  Y. 
29.  (Annotated) 

Descent  and   distribution. 

Burden  of  proving  that  domicil  has 
been  acquired  in  foreign  country, 
see  Evidence,  4. 

4.  A  domicil  of  testacy  or  intestacy 
may  be  established  by  a  citizen  of  one  of 
the  United  States  in  that  portion  of  China 
in  which,  by  treaty,  he  is  permitted  to  en- 
joy the  laws  of  the  United  States,  so  that 
in  case  of  his  death  his  estate  is  subject 
to  the  jurisdiction  of  the  consular  court 
there  located,  and  not  to  the  courts  of  the 
state  of  his  former  domicil.  Mather  v. 
Cunningham,  29:  761,  74  Atl.  809,  105  Me. 
326. 

5.  An  antenuptial  agreement  to  hold 
acquired  property  in  common  will  not  be 
presumed  from  the  fact  that  a  marriage 
took  place  in  a  country  where  the  com- 
munity law  prevails,  so  as  to  be  enforced 
in  a  state  where  no  such  agreement  is 
valid  unless  in  writing.  Re  Majot,  29:  780, 
92  N.  E.  402,  199  N.  Y.  29. 

CONSIDERATION. 

Of  contracts  generally,  see  Contracts, 
3. 

CONSPIRACY. 

Parties  to  action  for  conspiring  to  en- 
tice servant,  see  Parties,  4. 

CONSTITUTIONAL    LAW. 

Cruel  and  unusual  punishment,  sec 
Criminal  Law,  4. 

Ex  post  facto  laws. 

1.  A  curative  act  purporting  to  vali- 
date all  proceedings  prosecuted  to  judg- 
ment under  a  statute  permitting  a  county 
court  to  vest  the  fee  to  a  homestead  in  the 
surviving  spouse  upon  payment  by  her  to 
the  heirs  of  the  proportionate  share  de- 
scending to  them,  before  such  statute  was 
held  unconstitutional  and  void,  contravenes 
the  constitutional  provision  that  no  person 
shall  be  deprived  of  his  property  without 
dup  process  of  law,  where  a  statute  enacted 
prior  to  the  act  attempting  to  confer  pow- 
er upon  the  county  court,  and  which  was 
not  repealed  or  amended  thereby,  provided 
that  the  surviving  spouse  should  have  but 
a  life  estate  in  the  homestead,  with  re- 
mainder to  the  heirs.  Draper  v.  Clayton, 
29:  153,  127  N.  W.  369,  —  Neb.  —. 

Delegation  of  power. 

2.  A  statute  making  the  right  to  es- 
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tablish  a  private  industrial  school  in  a 
county  depend  upon  a  vote  of  the  electors 
of  the  county  violates  a  constitutional  pro- 
vision that  no  law,  except  such  as  relate 
to  intoxicating  liquors,  bridges,  public  roads 
and  buildings,  fences,  stock,  common 
schools,  paupers,  and  the  regulation  of 
local  affairs  of  municipalities,  shall  l»o 
enacted  to  take  effect  upon  the  approval 
of  any  other  authority  than  the  general 
assembly.  Columbia  Trust  Co.  v.  Lincoln 
Institute,  29:  53,  129  S.  W.  113,  138  Kv. 
804. 

Equal  protection  and  prU'lIeg^cs. 

3.  The  constitutional  guaranty  of 
equal  rights  is  not  infringed  by  a  police 
regulation  forbidding  the  permitting  of  any 
person  under  twenty-one  years  of  age  to 
be  or  remain  in  a  dance  hall,  on  the  ground 
that  it  discriminates  between  women  who 
have  arrived  at  the  age  of  majority  under 
the  age  of  twenty-one,  and  those  over  the 
age  of  twenty-one.  State  v.  Rosenfield, 
29:  331,  126  N.  W.  1068,  —  Minn.  — . 

4.  A  statute  exempting  the  wages  of 
railroad  employees  from  garnishment  is 
not  one  for  the  benefit  of  the  railroad 
companies,  so  as  to  render  it  unconstitu- 
tional in  granting  them  special  favors. 
White  V.  Missouri,  K.  &  T.  R.  Co.  29:  874, 
130  S.  W.  326,  —  Mo.  — . 

5.  A  statute  forbidding  garnishment  of 
the  wages  of  railroad  employees  under  $2iM) 
in  value,  until  a  judgment  has  been  recov- 
ered against  the  debtor,  is  not  unconstitu- 
tional class  legislation,  although  the  same 
prohibition  does  not  apply  to  other  clas»e» 
of  employees,  nor  when  the  wages  due  are 
over  the  prescribed  amount.  White  v.  ills- 
souri,  K.  &  T.  R.  Co.  29:  874,  130  S.  W. 
325,  —  Mo.  — . 

Due  process;  right  to  life,  liberty,  and 
property. 

6.  A  municipal  ordinance  authorizing; 
the  summary  destruction  of  milk  bronglit 
into  the  city  for  sale,  which  has  Ix'en 
drawn  from  cows  which  have  not  been  sub- 
jected to  the  tuberculin  test,  as  requireJ 
by  law,  neither  violates  the  constitutional 
rights  of  the  citizens,  nor  amounts  to  a 
taking  of  property  without  due  grocers  of 
law,  although  milk  which  may  be  subject 
to  destruction  thereunder  may  in  faet  be 
fit  Jor  food  purposes.  Nelson  v.  Minne- 
apolis, 29:  260,  127  N.  W.  445,  —  Minn.  — . 

(Annotated) 

Police  power. 

7.  The  legislature  cannot,  under  its  jn- 
lice  power,  prohibit,  or  authorize  the  voters 
of  the  county  to  prohibit,  the  establish- 
ment within  the  county  limits,  by  a  pri- 
vate charitable  corporation,  of  an  industrial 
school  for  colored  children.  Colunibii 
Trust  Co.  V.  Lincoln  Institute,  29:  53,  1-'^ 
S.  W.  113,  138  Ky.  804.  (. Annotate !■ 

8.  The  legislature  may,  under  its  po- 
lice power,  forbid  the  owner,  keeper,  or 
manager  of  a  "dance  house"  to  permit  P'^r- 
sons  under  twenty-one  years  of  ap?  to  be 
or  remain  therein.  State  v.  Rosenfield,  29: 
331,  126  N.  W.  1068,  —  Minn.  — . 
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9.  A  municipal  corporation  may,  in  the 
exercise  of  its  police  power,  prescribe  as 
a  tost  of  the  purity  and  wholesomeness  of 
milk  brought  into  the  city  for  sale  that  it 
be  drawn  from  cows  previously  subjected 
to  the  tuberculin  test  and  found  free  from 
di«.ea«ie.  Nelson  v.  Minneapolis,  29:  260, 
127  X.  W.  4^5,  —  Minn.  —. 

10.  The  legislature  may,  under  its  po- 
lice power,  forbid  a  railroad  company  to 
keep  employees  who  despatch  or  space 
trains  by  telephone  or  telegraph,  on  duty 
more  than  eight  hours  in  each  twenty- four. 
IVf>ple  V.  Erie  R.  Co.  29:  240,  91  N.  E.  849, 
lOS  N.  Y.  369. 

Freedom  of  worship. 

See  also  Schools. 

11.  Requiring  school  children  to  listen 
to  the  reading  of  passages  of  the  King 
.lames'  version  of  the  Bible,  and  join  in 
repeating  the  Lord's  Prayer,  and  in  singing 
hymns,  violates  their  constitutional  right 
to  the  free  exercise  and  enjoyment  of  re- 
lijjiouB  profession  and  worship.  People  ex 
rel.  Ring  v.  Board  of  Education,  29:  442, 
92  X.  E.  251,  245  111.  334. 

CONSTRUCTION. 

Statute  as  to  construction  of  pleading, 

see  Pleading,  1. 
Of  statutes,  see  Statutes,  5,  6. 

COXSUIiAR  COURTS. 

Jurisdiction  of,  over  settlement  of 
estate,  see  Conflict  of  Laws,  4. 

CONTEMPT. 

Statement  by  courts  as  to  jailing  ac- 
cused for,  see  Trial,  2. 

That  a  person  is  on  trial  for  crime 
and  already  in  actual  custody  does  not 
render  him  incapable  of  committing  con- 
tempt of  court  or  of  being  punished  there- 
for. State  V.  Hogg,  29:  830,  63  So.  225, 
126  La.  1053. 

CONTRACTS. 

Contract  of  accord  and  satisfaction, 
see  Accord  and  Satisfaction. 

Conflict  of  laws  as  to,  see  Conflici  of 
Laws. 

By  county,  see  Counties. 

Damages  for  breach  of,  see  Damages, 
2,  3,   10. 

Evidence  on  question  of,  see  Evidence, 
41. 

As  to  mortgages,  see  Mortgage. 

Ratiflcation  by  principal  of  agent's  at- 
tempt to  modify  contract,  see  No- 
tice, 4. 

Who  may  sue  for  breach  of,  see  Par- 
ties. 

Specific  performance  of,  see  Specific 
Performance. 

Between  vendor  and  purchaser,  see 
Vendor  and  Purchaser,  1. 

Implied  afrreements. 

Presumption    that    services    of    foster 
child    were    gratuitous,    see    Evi- 
dence, 22. 
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Sufficiency  of  evidence  to  show  im- 
plied contract,  see  Evidence,  52. 

1.  One  who  has  been  received  in  in- 
fancy into  a  family  not  of  kin  must  show, 
in  order  to  recover  for  services  rendered 
the  family  after  majority  while  still  re- 
maining in  the  household,  either  an  ex- 
press contract,  or  circumstances  from  which 
a  contract  to  compensate  her  for  such  serv- 
ices may  be  implied.  Howard  v.  Kand- 
dolph,  29:  294,  68  S.  E.  586,  134  Ga.  691. 

2.  The  estate  of  one  who  takes  an 
orphan  not  of  kin,  when  but  three  years 
of  age,  into  his  family,  assuming  the  rela- 
tion of  a  parent,  and  educating  and  sup- 
porting the  child,  is  not  liable,  in  the  ab- 
sence of  express  agreement,  to  pay  wages 
to  the  child,  after  the  death  of  the  person 
in  loco  parentiSf  for  services  rendered  by 
the  child  while  a  minor  to  such  parent, 
although  the  value  thereof  may  exceed  the 
expenses  of  education  and  support.  Howard 
V.  Randolph,  29:  294,  68  S.  E.  586,  134  Ga. 
691. 

Consideration. 

Effect  of  failure  of  consideration  on 
transferee  of  bill  or  note,  see 
Bills   and   Notes,  3,  4. 

Sufficiency  of  consideration  for  con- 
veyance as  against  creditors,  see 
Fraudulent  Conveyances,  2. 

For  bid  of  purchaser  at  administrator's 
sale,  see  Judicial  Sale,  3. 

3.  A  pledge  of  stock  as  security  for  an 
existing  overdue  note  is  supported  by  a 
sufficient  consideration.  State  Banking  & 
T.  Co.  v.  Taylor,  29:  523,  127  N.  W.  690,  — 
S.  D.  — . 

Statute  of  frauds. 

Conflict  of  laws  as  to,  see  Conflict  of 

Laws,  5. 

•  4.  Written  authority  is  not  necessary 

to  enable  an  attorney  to  sign  a  demand  for 

dower.     McAllister  v.  Dexter  &  P.  R.  Co. 

29:  726,  76  Atl.  891,  —  Me.  — . 

5.  A  contract  for  sale  of  unissued 
stock  in  a  corporation  and  an  interest  in 
an  automobile  is  taken  out  of  the  statute 
of  frauds  by  entering  into  possession  of 
the  business  with  the  other  owners,  carry- 
ing it  on  as  contemplated  by  the  contract, 
and  taking  and  using  the  automobile  as 
one  of  the  owners.  Ford  v.  Howgnte, 
29:  734»  76  Atl.  939,  —  Me.  — . 

Validity;  public  policy. 

Contracts  of  unauthorized  foreign  cor- 
poration, see  Corporations,  8. 

Remedy  in  equity  on  illegal  contract, 
see  Equity,  1. 

Injunction  against  illegal  contract, 
see  Injunction,  1,  2. 

As  to  lotteries,  see  Lottery. 

Specific  performance  of,  see  Specific 
Performance. 

6.  A  contract  between  city  authorities 
and  the  owner  of  property  not  exempted 
from  taxation  by  the  Constitution,  pro- 
viding that  no  taxes  on  such  property  above 
a  specified  amount,  which  is  less  than  the 
amount  of  taxes  due,  shall  be  collected  by 
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the  city,  in  consideration  of  specified  bene- 
fits and  privileges  conferred  upon  the  city 
by  tlie  property  owner,  is  void  under  a  con- 
stitutional provision  that  all  laws  exempt- 
ing property  from  taxation  other  than  prop- 
erty exempted  in  the  Constitution  shall  be 
void,  although  the  city,  under  the  contract, 
may  receive  from  the  taxed  debtor  benefits 
which,  in  value,  exceed  the  amount  of  the 
taxes  due.  Tarver  v.  Dalton,  39:  183,  67 
S.   £.   929,   134   Ga.   462.  (Annotated) 

7.  A  contract  for  the  aervicee  of  a 
morgue  keeper,  executed  by  a  county  board 
just  before  the  expiration  of  the  term  of 
oflice  of  a  part  of  the  members  thereof, 
and  the  taking  of  office  by  their  successors, 
which  is  reasonable,  is  not  against  public 
policy,  and  cannot  legally  be  rescinded  with- 
out cause  after  such  new  members  have 
qualified  as  such.  Manley  v.  Scott,  ag:  652, 
121  N.  W.     628,  108  Minn.  142. 

8.  A  contract  in  restraint  of  trade, 
entered  into  by  fire  insurance  companies, 
the  necessary  effect  and  the  actual  result 
of  which  is  to  control  such  business  with- 
in a  certain  area,  and  therein  to  fix  and 
regulate  prices  so  as  to  limit  or  eliminate 
competition,  to  the  injury  of  the  public, 
is  contrary  to  public  policy,  and  ultra 
vires  such  corporations,  and  may  be  re- 
strained in  equity,  at  the  suit  of  the  at- 
torney general.  State  ex  rel.  McCarter  v. 
Firemen's  Ins.  Co.  (N.  J.  Err.  &  App.) 
39:  1 194,  73  Atl.  80,  74  N.  J.  Eq.  372. 

Defenses. 

9.  The  fact  that  the  parties  to  an  ex- 
press contract  for  services  to  be  rendered 
by  a  woman  for  a  man  as  housekeeper 
and  servant  maintained  illicit  relations 
with  each  other  during  the  time  the  serv- 
ices were  being  rendered  does  not  render 
the  contract  unenforceable,  where  it  was 
not  made  in  contemplation  of  such  illicit 
relationship,  and  the  claim  for  compensa^ 
ton  is  not  based  thereon.  Emmerson  v. 
Botkin,  ag:  786,  109  Pac  531,  —  Okla.  — . 

(Annotated) 

• 

CONTRIBUTION. 

Between  life  tenant  and  remainder- 
man, see  Life  Tenants. 

CORPORATIONS. 

Transfer  of  funds  of,  by  officer  who  is 
also  cashier  of  bank  to  conceal 
misappropriations  from  bank,  see 
Banks,  1. 

Sale  of  stock  by  foreign  corporation 
as  interstate  commerce,  see  Com- 
merce,  1. 

Place  of  contract  on  sale  of  corporate 
stock,  see  Conflict  of  Laws,  1. 

Contract  for  sale  of  unissued  stock  as 
within  statute  of  frauds,  see  Con- 
tracts, 5. 

Compelling  production  of  books  of,  see 
Discovery  and  Inspection,   1. 

Wrongful    use    by    broker    of    certifi- 
cate   of    indebtedness    of    corpora- 
tion placed  in  his  hands  by  prin- 
cipal, see  Estoppel,  1. 
29  L.R.A.(N.S.) 


Conveyance  of  assets  of  insolvent  part- 
nership to  corporation  organized 
to  carry  on  business,  see  Fraudu- 
lent Conveyances,   1,  2. 

Notice  to  bank  of  misappropriation 
of  funds  of  other  corporation  by- 
cashier,  see  Notice,  2. 

Right  of  bank  to  testify  to  transactions 
from  knowledge  of  course  of  busi- 
ness, see   Witnesses,  2. 

1.  A  quasi  public  corporation  is  one 
affected  with  a  public  interest.  State  ex 
rel.  McCarter  v.  Firemen's  Ins.  Co.  (N.  J. 
Err.  &  App.)  29:  1194.  73  Atl.  80,  74  N.  J. 
Eq.  372. 

2.  A  statute  invalidly  prohibiting  a 
corporation  from  establishing  a  school  for 
colored  children  within  a  certain  county 
cannot  be  upheld  as  an  amendment  of  the 
charter  of  the  corporation,  so  as  to  take 
away  its  power  to  locate  the  school  there. 
Columbia  Trust  Co.  v.  Lincoln  Institute, 
29 :  53f  129  S.  W.  113,  138  Ky.  804. 

Liabilities. 

Liability  of  corporation  organised  to 
continue  business  of  insolvent  part- 
nership to  creditors  of  partnership 
for  partnership  funds  transferred  tn 
it,  see  Fraudulent  Conveyances,  2. 

Sufficiency  of  pleading  in  suit  to  hold 
corporation  liable  for  debts  of 
partnership  .  to  the  business  of 
which  it  succeeds,  see  Pleading,  9. 

3.  A  corporation  which  continues  the 
business  of  an  insolvent  partnership  is  not, 
in  the  absence  of  fraud,  liable  for  its  debt«. 
where  it  is  organized  by  the  former  part- 
ners, who  pay  for  their  stock  by  insurance 
money  collected  for  the  destruction  of  the 
partnership  assets  by  fire,  and  a  stran^r 
who,  with  knowledge  of  the  facts,  con- 
tributed cash  equal  to  that  of  each  partner, 
each  contributor  taking  a  pro  rata  share 
of  stock  for  his  contribution.  Byrne  Ham- 
mer Dry  Goods  Co.  v.  Willis-Dunn  Co. 
29:  589,  121  N.  W.  620,  23  S.  D.  221. 

(Annotated  I 

Officers. 

Authority  of  cashier  of  bank,  see  No- 
tice, 6. 

4.  Checks  drawn  by  the  treasurer  of 
an  elevator  company,  who,  as  such,  has 
power  to  draw  checks  in  its  name  to  par 
its  obligations,  against  its  deposit  in  a  bank 
of  which  he  is  also  cashier,  in  the  hsuik* 
favor,  temporarily  to  cover  up  a  short?;:^ 
in  its  funds  caused  by  a  misappropriati^^ni 
thereof  by  him,  which  checks  he  charrrt^ 
against  the  elevator  company  on  tlie  han'K- 
books  without  intention  to  transfer  fund* 
from  one  corporation  to  the  other,  create 
no  liability  in  favor  of  the  bank  against 
the  elevator  company.  Emerado  FanDer?' 
Elevator  Co.  v.  Farmers'  Bank,  29: 567, 
127  N.  W.  522,  —  N.  D.  — . 

Transfer  of  stock. 

Attachment  of  corporate  stock  pledge! 
to   securities,   see   Attachment.  1. 

Transfer  of  certificate  of  shares  in 
building  and  loan  association.  «ee 
Building  and   Loan    Associations. 
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Consideration  for  pledge  of  stock,  see 
Contracts,  3. 

Validity  of  transfer  as  against  credi- 
tors, of  transferrer,  see  Fraudulent 
Conveyances,   3. 

Gift  of  stock  certificate,  see  Gifts,  3. 

5.  One  who  sella  his  stock  in  a  corpora- 
tion the  certificate  of  which  has  never  been 
issued  is  under  no  duty  of  securing  a  cer- 
tificate of  issuance,  and  delivering  it  to  the 
purchaser.  Ford  v.  Howgate,  ag:  734,  76 
Atl.  939,  —  Mc.  — . 

6.  Statutes  requiring  corporations  to 
keep  stock  transfer  books  which  shall  be 
open  to  the  inspection  of  any  stockholder, 
member,  or  creditor,  and  providing  that 
transfers  shall  not  be  valid,  except  between 
the  parties  thereto,  until  entered  on  the 
corporate  books,  are  not  intended  for  the 
protection  of  the  public,  and  therefore  an 
unregistered  pledge  of  stock  is  valid  against 
a  subsequent  attachment,  against  the  stock- 
holder, by  a  creditor  without  notice.  State 
Banking  &  T.  Co.  v.  Taylor,  29:  523,  127  N. 
W.  590,  —  S.  D.  — . 

Foreign  corporations. 

Attachment  against,  see  Attachment. 

Sale  of  stock  by  foreign  corporation 
as  interstate  commerce,  see  Com- 
merce,  1. 

Place  of  contract  on  sale  of  stock  by 
foreign  corporation,  see  Confl^ict 
of  Laws,  1. 

Sufficiency  of  evidence  to  support  find- 
ing that  corporation  was  unlaw- 
fully engaged  in  business  within 
state,  see  Evidence,  53. 

Injunction  against  ultra  vires  contract 
of  public  corporation,  see  Injunc- 
tion, 1,  2. 

7.  A  foreign  corporation  whose  travel- 
ing salesmen  solicit  and  receive  orders  in 
another  state  for  intoxicating  liquors, 
which  orders,  when  accepted  by  the  cor- 
poration, are  filled  by  shipping  the  liquors 
f.  o.  b.  to  the  purchasers,  is  engaged  in 
business  in  such  other  state,  and  is  sub- 
ject to  the  statutory  provisions  thereof 
relating  to  foreign  corporations  doing  busi- 
ness within  the  state.  State  ex  rel.  Jack- 
sop  V.  Wm.  J.  Lemp  Brew.  Co.  29:  44,  102 
Pac.  504,  79  Kan.  705. 

8.  The  obligation  of  a  corporation  to 
persons  who  subscribe  to  its  stock  affects 
its  personal  liability,  within  the  meaning 
of  a  statute  invalidating  contracts  affecting 
such  liability  made  by  any  foreign  cor- 
poration which  has  not  complied  with  the 
local  laws  so  as  to  be  entitled  to  do  busi- 
ness within  the  state,  and  a  forei^  cor- 
poration which  has  not  complied  with  the 
laws  cannot  therefore  enforce,  in  the  courts 
of  the  state  where  the  statute  was  enacted, 
contracts  of  subscription  to  its  capital 
fKtock  made  within  such  state.  Southwest- 
ern Slate  Co.  V.  StephoiB,  29:  92,  120  N.  W. 
408,  139  Wis.  616.  (Annotated) 

COSTS. 

What    fund   chargeable  with   costs   of 
sale  when  encumbered  property  is 
29  L.R.A.(N.S.) 


sold  in  bankruptcy   free  of  liens, 
see  Bankruptcy. 

COTENANCY. 

When  action  to  recover  rents  and  prof- 
its from  cotenant  is  barred,  see 
Limitation  of  Actions,  6. 

As  to  partition  of  interests,  see  Parti- 
tion. 

1.  A  tenancy  in  common,  entitling  one 
of  the  cotenants  to  maintain  an  action  for 
partition,  and  for  rents  and  profits,  the 
other  cotenants  being  in  adverse  possession 
under  claim  of  title,  exists  where  it  ap- 
pears that  several  brothers,  by  joint  con- 
tribution of  labor  and  money,  purchased 
certain  lands,  taking  the  title  in  the  names 
of  all  the  brothers,  with  the  understanding 
that  such  lands  were  to  be  so  held  by  them. 
Schuster  v.  Schuster,  29:  224,  120  N.  W. 
948,  84  Neb.  08. 

2.  A  tenant  in  common  who  rightfully 
occupies  and  uses  the  Common  property 
cannot  be  compelled  to  pay  rent  to  his  co- 
tenants  who  are  nonoccupants,  where  there 
is  no  showing  of  exclusive  possession  on  the 
part  of  the  actual  occupant,  or  that  the 
other  cotenants  might  not  occupy  the  prop- 
erty at  the  same  time.  Thurstin  v.  Brown, 
29:  238,  109  Pac.  784,  —  Kan.  — . 

(Annotated) 

3.  A  tenant  in  common  who  is  in  sole, 
exclusive,  and  adverse  possession  under 
claim  of  title,  is  liable  to  his  cotenant  for 
an  accounting  for  rents  and  profits.  Schus- 
ter V.  Schuster,  29:  224,  120  N.  W.  948,  84 
Neb.   98.  (Annotated) 

COUNTIES. 

Public  policy  as  to  contract  by  county 
officers  extending  beyond  term  of 
office,  see  Contracts,  7. 

1.  A  county  board  may,  just  before 
the  expiration  of  the  term  of  office  of  a 
part  of  the  members  thereof,  and  the  taking 
of  office  by  their  successors,  employ-  a 
morgue  keeper  for  a  period  of  one  year, 
as  such  a  board  is  a  continuing  body,  the 
existence  of  which  is  not  affected  by  a 
partial  change  in  the  personnel  thereof. 
Manley  v.  Scott,  29:  652,  121  N.  W.  628, 
108   Minn.    142.  (Annotated) 

2.  A  county  board  may,  under  a  sta- 
tute authorizing  a  county  to  provide  and 
equip  a  public  morgue  which  shall  be  under 
the  control  of  the  board  of  county  com- 
missioners, appoint  a  morgue  keeper,  and 
enter  into  a  contract  with  him  to  perform 
the  services  required  for  a  period  of  one 
year,  during  which  time  he  ma^  only  be 
discharged  for  causes  which  will  justify 
the  county  in  refusing  to  carry  out  the 
contract.  Manley  v.  Scott,  29:  652,  121  N. 
W.  628,  108  Minn.  142. 

COURTS. 

Appeal  to  courts  from  tax  assessment, 

see  Taxes,  3. 
Process  of,  see  Writ  and  Process. 

1.  The  method  to  be  adopted  by  the 
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health  authorities  to  insure  a  supply  of 
pure  milk,  and  the  standard  by  which  the 
same  shall  be  determined,  is  a  legislative 
question,  and  the  adoption  of  a  particular 
method  cannot  be  reviewed  by  the  courts, 
unless  so  arbitrary  as  to  be  violative  of  the 
constitutional  rights  of  the  citizens  affect- 
ed. Nelson  v.  Minneapolis,  ag:  260,  127  N. 
W.  446,  —  Minn.  — . 

2.  A  decree  of  the  county  court  con- 
firming in  a  widow  the  absolute  title  to  a 
homestead  asserted  and  selected  from  the 
lands  of  her  deceased  husband  is  void  in 
the  absence  of  constitutional  or  statutory 
grant  to  such  court  of  power  so  to  act 
other  than  an  act  purporting  to  confer 
such  power,  which  act,  subsequent  to  the 
assertion,  has  been  held  unconstitutional 
and  void.  Draper  v.  Clayton,  29:  153,  127 
N.  W.  369,  —  Neb.  — . 

COVENANTS  AND  CONDITIONS. 

Covenant  to  stand  seised  to  uses,  see 
Trusts,  1. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  6,  7. 

CRIMINAL   LAW. 

Time  for  objection  that  accused  was 
prosecuted  under  wrong  name,  see 
Appeal  and  Error,  10. 

First  objecting  to  instructions  on  ap* 
peal,  see  Appeal   and  Error,   17. 

Prejudicial  error  as  to  instructions, 
see  Appeal  and  Error,  34,  36. 

Contempt  by  person  on  trial  for  crime, 
see  Contempt. 

Presumption  and  burden  of  proof,  see 
Evidence,  11. 

Admissibility  of  evidence,  see  Evidence, 
24,  34,  39,  40,  42. 

Weight  and  suflUciency  of  evidence,  see 
Evidence,  54-56. 

Sufficiency  of  evidence  to  take  indict- 
ment to  jury,  see  Trial,  5. 

Remarks  by  court  during  prosecution, 
see  Trial,  2. 

As  to  instructions,  see  Trial,  24,  25. 

Conviction  as  bar  to  subsequent  pros- 
ecution for  same  offense,  see  Judg- 
ment, 2. 

See  also  Disorderly  Houses;  Embezzle- 
ment; Homicide;  Intoxicating  Li- 
quors;  Larceny;   Lottery. 

Intent. 

Presumption  as  to  intent,  see  Evidence, 
11. 

1.  Knowledge  of  the  age  of  the  person 
named  in  the  complaint  is  not  essential  to 
the  violation  of  a  statute  forbidding  the 
owner,  keeper,  or  manager,  of  a  dance  house 
to  permit  any  person  under  twenty -one 
years  of  age  to  be  or  remain  therein,  when 
not  so  provided  by  the  statute.  State  v. 
Rosenfield,  ag:  331,  126  N.  W.  10G8,  — ■  Minn. 

2.  Under  a  statute  mnking  it  a  penal 
offense  to  unite  "in  wedlock  any  of  the  per- 
sons whose  marriage  is  dechired  invalid" 
bv  a  statute  which  is  directed  against  niar- 
29  L.R.A.(N.S.) 


riages  between  persons  within  the  proliilnt- 
ed  degrees  of  consanguinity,  and  malt"^  un- 
der eighteen  and  females  under  fitter  r,, 
knowledge  by  the  officiating  officer  that  a 
female  whom  he  has  united  in  marriage  nas 
under  fifteen  years  of  age  is  not  an  essen- 
tial element  of  the  offense.  Territory  v. 
Harwood,  29:  504,  110  Pac.  556,  —  N.  M'  — . 

(Annotated) 

rieadlngs;  motions. 

Raising  for  first  time  on  motion  in 
arrest  of  judgment  objection  to  in- 
dictment, see  Appeal  and  Error,  11. 

3.  Matters  that  are  covered  by  t'  e 
verdict  in  a  prosecution  for  crime  will  nut 
be  inquired  into  on  a  motion  in  arrest  fi 
judgment.  State  v.  Hogg,  29:  830,  53  S*. 
225,  126  La.  1053. 

Cruel  and  uniisaal  punishment. 

4.  That  a  licensee,  upon  conviction  of 
a  violation  of  a  statute  making  it  unlawful 
for  a  licensed  saloon  keeper  to  traffic  in 
intoxicating  liquor  after  and  before  certain 
hours,  is  subjected  thereby  to  a  fine  and 
forfeiture  of  the  license,  does  not  invalidate 
the  statute,  as  inflicting  cruel  and  unusu.il 
punishment.  Dinuzzo  ▼.  State,  29:  417,  123 
N.  W.  309,  85  Neb.  351. 

CRUEL      AND      UNUSUAL     PUNISH- 
3f£NT. 

See  Criminal  Law,  4. 

CURATIVB  ACT. 

See  Constitutional  Law,  1. 

CUSTOM. 

To  permit  shippers  to  reship  goods  on 
original  waybills  without  payment 
of  freight,  see  Carriers,  14. 

Right  of  one  purchasing  goods  to  relv 
on,  •  see  Sale,  5. 

DAMAGES. 

Review  of,  on  appeal,  see  Appeal  an*! 
Error,  20,  21. 

Exemplary  or  punitlTe. 

Failure  to  instruct  as  to  exemplary 
damages,  see  Appeal  and  Error, 
38. 

Review  of  verdict  for  exemplary  dam- 
ages, see  Appeal  and  Error,  20. 

1.  Exemplary  damages  may  be  nvv- 
ered  for  suing  out  an  attachment  merely 
because  the  debtor  does  not  pay  money  rjj- 
when  demanded  without  anv  belief  that  h*- 
has  any  purpose  of  defrauding  his  creditor. 
International  Harvester  Co.  v.  Iowa  Ha'-J- 
ware  Co.  29:  272,  122  N.  W.  951,  —  Iowa.—. 

( Annotate: 

On  contracts  generally. 

See  also  infra,  10. 

2.  For  breach,  after  the  disappoint'**! 
party  has  entered  upon  the  work  of  f*'3r- 
ing  out  the  old  dam,  of  a  contract  to  l»*ii ' 
money  to  replace  a  niilldam  and  funii-!' 
lops  to  be  sawed  in  the  mill,  the  Yahie  <  t 
iho  servicp  to  be  applied  in  salisfactir'n  of 
tie  l()ain  damap^s  may  be  roco\erol  wii  <  » 
will  make  him  whole,  without  the  nefessiiy 


DAMS— DEBTOR  AND  CREDITOR. 


1247 


of  his  showing  that  he  could  not  have  ob- 
tained the  money  from  any  other  source. 
IJixby-Theison  Lumber  Co.  v.  Evans,  29:  194, 
52  So.   843,  —  Ala.  — .  (Annotated) 

3.  The  damages  to  be  awarded  for 
breach  of  a  contract  to  lend  money  to  re- 
place a  milldam  cannot  include  the  amount 
advanced  by  the  disappointed  party  to  carry 
on  the  work,  where  the  contract  provided 
for  use  of  his  money  only  in  the  event  that 
the  money  to  be  advanced  under  the  con- 
tract proved  insufTicient  to  complete  the 
work.  Bixby-Theison  Lumber  Co.  v.  Evans, 
29:  194,  52  So.   843,  —  Ala.  — . 

For  telegrams. 

4.  Nine  hundred  and  fifty-five  dollars 
and  fifty  cents  is  not  excessive  to  award  a 
widow  for  the  negligent  failure  of  a  tele- 
graph company  to  deliver  a  message  in  time 
to  permit  her  to  reach  the  bedside  of  her 
dying  husband  before  he  sank  into  final 
unconsciousness.  Western  U.  Tcleg.  Co.  v. 
Price,  29:  836,  120  S.  W.  1100,  137  Ky.  758. 

Torts  generally. 

5.  The  damages  for  failure  to  allot 
dower  out  of  a  gravel  pit  are  the  amount 
which  the  dowercss  could  have  secured  by 
the  reasonable  use  of  her  share  of  the  prop- 
erty during  the  period  had  she  been  in 
possession  of  it.  McAllister  v.  Dexter  &,  P. 
R,  Co.  29:  726,  70  Atl.  891,  —  Me.  — . 

Abuse  of  process. 

6.  Counsel  fees  in  case  of  the  malicious 
suing  out  of  an  attachment  are  not  limited 
to  tliose  reasonable  with  reference  to  the 
actual  damages  sustained,  by  a  statute  pro- 
viding that,  for  wrongfully  suing  out  an 
attachment,  recovery  may  be  had  for  the 
actual  damages  sustained  and  reasonable 
attorneys*  fees  to  be  fixed  by  the  court; 
and  if  it  be  shown  that  the  attachment  was 
sued  out  maliciously,  'exemplary  damages 
mav  be  recovered.  International  Harvester 
Co.  V.  Iowa  Hardware  Co.  29:  272,  122  N. 
W.  951,  —  Iowa,  — . 

Personal  injuries;   death. 

Increasing  allowance  on  appeal,  see 
Appeal  and   Error,  39. 

7.  Nine  hundred  dollars  is  not  exces- 
sive to  award  as  damages  to  a  boy  whose 
leg  is  broken  above  the  knee  by  another's 
negligence,  in  consequence  of  which  he  is 
compelled  to  stay  in  bed  for  four  months, 
and  go  on  crutches  for  three  more,  and  is 
finally  left  with  the  injured  leg  shorter  than 
the  other.  Palmer  Transfer  Co.  v.  Smith, 
29:  321,  125  S.  W.  725,  137  Ky.  319. 

Injury  to  real  property;  trees. 

Admissibility  of  evidence  as  to,  see 
Evidence,  37. 

Setting  aside  verdict  for  error  in  ad- 
mission of  evidence  as  to,  see  New 
Trial. 

8.  Temporary  damages  only  may  be 
recovered  for  injuries  to  real  property 
caused  by  the  occasional  and  intermittent 
submergence  thereof  by  the  casting  thereon 
of  surface  water  caused  by  the  grading  and 
sewering  of  city  streets.  McHenrv  v.  Park- 
ersburg,  29:  860,  06  S.  E.  750,  60  W.  Va.  533. 

(Annotated) 
29  L.R.A.(N.S.) 


9.  The  measure  of  temporary  damages 
for  injuries  to  a  lot  and  dwelling  house 
caused  by  the  flooding  thereof  by  the  oc- 
casional and  intermittent  casting  thereon 
of  surface  water  from  city  improvements 
is  the  cost  of  repairing  the  injury  to  the 
property,  reimbursements  for  expenses  di- 
rectly occasioned  by  the  flooding  thereof, 
and  compensation  for  loss  of  use  of  the  prop- 
erty and  rentals,  and  destruction  of,  and 
damage  to,  personal  property  thereon.  Me- 
llon ry  V.  Parkersburg,  29:  860,  66  S.  E.  760, 
60  W.  Va.  633. 

Loss  of  profits. 

10.  The  damages  to  be  awarded  for 
breach  of  a  contract  to  lend  money  to  re- 
place a  milldam  cannot  include  the  profits 
which  were  anticipated  from  the  operation 
of  the  mill  in  its  improved  state.  Bixby- 
Theison  Lumber  Co.  v.  Evans,  29:  194,  62 
So.  843,  —  Ala.  — . 

DAMS. 

Damages  for  breach  of  contract  to  lend 
money  to  build,  see  Damages,  2,  3, 
10. 

DANCID  HALLS. 

Forbidding  presence  of  infants  in,  see 
Constitutional  Law,  3,  8;  Crim- 
inal Law,  1;  Evidence,  64;  Infor- 
mation and  Complaint,  1;  Stat- 
utes, 6. 

DEATH. 

Admissibility  of  acts  or  declarations 
of  person  killed,  see  Evidence,  33. 

Effect  of,  to  start  running  of  limita- 
tions,-see  Limitation  of  Actions,  5. 

1.  One  who  negligently  causes  the  death 
of  a  married  woman  cannot  escape  liability 
to  her  estate  because  her  earnings  belong 
to  her  husband.  Hunter  v.  Southern  R.  Co. 
29:  851,  68  S.  E.  237,  152  N.  C.  082. 

2.  That  the  terror  caused  by  blasting 
operations  would  cause  the  death  of  one  ill 
with  fever  was  not  foreseen  by  the  one 
carrying  on  such  operations  will  not  relieve 
him  from  liability  therefor,  if  they  were 
performed  in  such  manner  that  some  injury 
was  likely  to  result  from  them.  Hunter  v. 
Southern  R.  Co.  29:  851,  68  S.  E.  237,  162 
N.  C.  682.  ^ 

3.  The  authority  of  one  in  whose  hands 
securities  are  placed  to  make  distribution 
of  them  among  the  owner's  children  to  whom 
tliey  are  given  by  the  owner,  and  for  whom 
delivery  is  made  to  such  person,  is  not  re- 
voked by  the  latter's  death.  Mollison  v. 
Rittgers,  29:  1x79,  118  N.  W.  512,  140  Iowa, 
365. 

DE  BONIS  NON. 

Administrator  de  bonis  non,  see  Execu- 
tors and  Administrators,  2,  3. 

DEBTOR   AND   CREDITOR. 

Accord    and    satisfaction    between,   see 

Accord   and    Satisfaction. 
Insolvency  of  debtor,  see  Bankruptcy. 
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DECEIT— DIRECTION  OF  VERDICT. 


Conveyances  fraudulent  as  to  creditors, 
see  Fraudulent  Conveyances. 

Right  of  one  taking  mortgage  from 
judgment  debtor  to  challenge 
amount  of  judgment,  see  Judg- 
ment, see  Judgment,  3. 

DECEIT. 

See  Fraud  and  Deceit. 

DECLARATION  OR  COMPIjAINT. 

See  Pleading. 

DECIjARATIOXS. 

Evidence  of,  see  Evidence,  32-34. 

DEEDS. 

When  limitations  begin  to  run  in  ease 
of  conveyance  in  fee  by  life  tenant 
as  against  contingent  remainder- 
man, see  Limitation  of  Actions,  4. 

Necessary  party  in  proceeding  to  cor- 
rect sheriff's  deed,  see  Parties,  3. 

Reforming  deed  running  to  partnership 
in  firm  name,  see  Reformation  of 
Instruments. 

Tax  deeds,  see  Taxes,  5,  6. 

1.  A  deed  to  a  woman,  habendum  to 
her  in  fee  providing  that  if  she  die  without 
heirs,  then  to  her  husband,  should  he  be  liv- 
ing; and  in  case  he  is  dead,  then  a  share  to 
vest  in  the  next  legal  heirs  of  the  grantee, 
the  remainder  to  vest  in  the  next  legal 
heirs  of  the  husband,  creates  a  conditional 
fee  in  the  first  taker,  with  an  absolute  fee 
to  her  husband,  should  she  die  without 
heirs;  and  their  deed  will  therefore  convey 
the  whole  estate,  since  the  words  to  "the 
next  legal  heirs"  are  used  as  words  of  in- 
heritance, and  not  of  purchase.  Hamilton 
V.  Sidwell,  29:  961,  115  8.  W.  204,  131  Ky. 
428.  (Annotated) 

2.  A  deed  to  one  for  life,  and  at  his 
death  to  his  surviving  heirs,  vests  a  fee 
in  the  first  taker,  the  word  "surviving"  not 
being  sufficient  to  prevent  an  application  of 
the  rule  in  Shelley's  Case,  at  least,  where 
the  warranty  runs  to  him  and  to  his  as- 
signs forever.  Price  v.  Griffin,  ag:  935,  64 
S.  E.  372,  150  N.  C.  523.  (Annotated) 

8.  A  conveyance  to  a  man  and  his  wife 
during  their  natural  lives,  and  after  their 
death  to  his  hfeirs,  vests  the  fee  in  him, 
under  the  rule  in  Shelley's  Case,  subject 
to  her  life  estate.  Bails  v.  Davis,  ag:  937, 
89  N.  £.  706,  241  111.  636.  (Annotated) 

4.  A  conveyance  in  trust,  to  stand 
seised  to  the  use  and  benefit  of  a  certain 
person  for  life,  and  at  his  death  to  transfer 
the  property  to  such  persons  as  he  shall 
direct,  or,  in  default  of  direction,  to  his 
heirs  in  fee,  does  not  vest  a  fee  in  the  first 
taker,  under  the  rule  in  Shelley's  Case,  since 
it  is  an  executory  trust.  Steele  v.  Smith, 
29:  939,  66  S.  £.  200,  84  S.  C.  464. 

(Annotated) 

5.  Although  in  case  of  a  conveyance  in 

trust  for  the  life  of  a  desip:nated  person, 

and  at  his  death  to  convey  the  property  to 

!iis  appointees,  or  to  his  heirs  in  case  the 
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appointment  is  not  made,  the  statute  would 
execute  the  fee  in  the  heirs  immediatelv 
upon  the  death  of  the  life  tenant  without 
appointment,  such  estate  could  not  coalesee 
with  that  of  the  first  taker,  so  as  to  vest  the 
fee  in  him.  Steele  v.  Smith,  39:  939,  66  S. 
E.  200,  84  S.  C.  464. 

DEFAULT  JUDGMENT. 

Conclusiveness  of,  see  Judgment,  4. 

DEFENDANTS. 

Parties  defendant,  see  Parties,  3-5. 

DEFENSE. 

In  action  on  negotiable  paper,  see  Bi1I« 

and  Notes,  9,  10. 
To  liability  on  contracts  generally,  se^ 

Contracts,  9. 
To  action  for  causing  death,  see  Death, 

1,  2. 
In   prosecution   for   embezzlement,  see 

Embezzlement,  3. 
Burden  of  proving,  see   Evidence,  3. 
In  action  on  insurance  policy,  see  In- 
surance,  12. 
To  enforcement  of  bid  at  judicial  sale, 

see  Judicial  Sale. 
Sufficiency  of  pleading  to  permit,  see 

Pleading,  9. 
To  collection  of  tax,  see  Taxes,  4. 

DIflFINITIONS. 

Dance  house,  see  Statutes,  5. 

DELAY. 

Of  telegram,  see  Telegraphs;  Trial,  16. 

DELEGATION  OF   POWER. 

Constitutionality  of,  see  Constitutioo* 
al  Law,  2. 

DELIVERY. 

Of  gift,  see  Gifts,  2,  3. 

Of  personalty  sold,  see  Sale,  1. 

Of  telegrams,  see  Telegraphs. 

DEMAND. 

For   dower,   see   Contracts,  4;   Dower, 
2-4. 

DEMONSTR.4TIVE    EVIDENCE. 

See  Evidence,  26. 

DEMURRER. 

See  Pleading,  11,   12. 

DESCENT   AND   DISTRIBUTIOV. 

Jurisdiction   of   consular   court  to  «li'- 


tribute     estate,     see     Conflict 
Laws,  4. 


'U 


DESERTION. 

As  ground  for  divorce,  see  Divorcp  an*! 

Separation. 
Right  of  deserted  wife  to  claim  coni 

mnnitv    rights,   see   Husband  auJ 

Wife,  1. 

DIRECTION    OF   VERDICT. 

See  Trial,  18-21. 
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DIRECTORY   PROVISIONS. 

Of  statute,  see  Statutes,  6. 

DISCOVERY    AND    INSPECTION. 

Exhibition  of  person  to  jury,  see  Evi- 
dence, 26. 

1.  The  officers  of  a  corporation  cannot 
refuse  to  produce  its  books  in  court  for  in- 
spection, in  response  to  a  subpcena  in  a 
cause  in  which  the  matter  contained  in 
tliem  is  naaterial,  on  the  theory  that  the 
privacy  with  which  its  business  is  carried 
on  is  a  trade  secret,  which  it  is  entitled  to 
protect  from  the  inspection  of  strangers, 
lie  Bolster,  29:  716,  110  Pac.  647,  —  Wash. 
— .  (Annotated) 

2.  A  court  is  empowered  to  compel  a 
witness  to  produce  papers  before  a  com- 
missioner authorized  to  take  depositions, 
by  statutes  providing  that  a  witness  may 
be  required  to  attend  and  give  evidence  be- 
fore the  court  and  bring  with  him  required 
papers,  and  that  he  may  be  required  to 
appear  and  give  his  deposition  before  any 
olllcer  authorized  to  take  depositions,  in 
hke  manner  as  he  may  be  compelled  to 
attend  as  a  witness  before  any  court,  and 
authorizing  the  court  to  compel  attendance 
before  the  commissioner,  and  providing 
that,  in  case  of  failure  to  attend  before  the 
commissioner,  the  latter  shall  ask  an  order 
to  compel  him  to  attend  and  testify.  Re 
Bolster^  29:  716,  110  Pac.  547,  —  Wash.  —. 

DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  16. 

DISCRIMINATION. 

By  carrier  between  shippers,  see  Car- 
riers, 18. 

DISORDERLY   HOUSES. 

Conviction  of  keeping,  as  bar  to  subse- 
quent prosecution  for  same  offense, 
see  Judgment,  2. 

Members  of  a  city  council  who  pass 
an  ordinance  providing  for  the  licensing  of 
bawdyhouses  do  not  become  participants  in 
the  keeping  of  houses  kept  under  the  reso- 
lution, so  as  to  render  themselves  liable  to 
punishment  as  such  keepers.  State  v.  Lis- 
more,   29:  721,   126  S.,  W.  866,  —  Ark.  — . 

(Annotated) 

DITCH. 

See  Drains  and  Sewers. 

DIVORCE  AND  SEPARATION. 

Effect  of  pendency  of  appeal  on  power 
of  trial  court  to  award  alimony, 
see  Appeal  and  Error,  7. 

Judicial  notice  in  second  proceeding  of 
facts  proved  at  first  hearing,  see 
Evidence,  1. 

Multifariousness  of  bill  for,  see  Plead- 
ing, 3. 

Repeal  of  statute  granting  dower  to 
divorced  wife,  see  Statutes,  9. 

1.  A   husband    who    leaves    his    home, 
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after  being  twice  ordered  therefrom,  be- 
cause of  the  wife's  long-continued  abuse, 
attempts  to  take  his  life,  and  refusal  to 
continue  the  marital  relation,  under  cir- 
cumstances showing  that  further  effort  to 
induce  her  to  live  with  him  would  have 
been  unavailing,  and  perhaps  would  have 
caused  her  to  take  his  life,  is  entitled  to 
a  divorce  on  the  ground  of  wilful  and  ob- 
stinate desertion.  Hudson  v.  Hudson,  29: 
6x4,  51  So.  857,  —  Fla.  — .         (Annotated) 

2.  The  final  adjournment  of  the  term 
of  court  at  which  a  divorce  was  granted 
does  not,  if  an  appeal  has  been  taken,  de- 
prive the  court  of  power  to  award  alimony 
in  case  conditions  have  arisen  since  the 
decree  which  require  it,  under  a  statute 
empowering  the  judge,  either  in  term-  time 
or  vacation,  to  allow  the  wife  a  sufficient 
income  for  her  maintenance  during  the 
pendency  of  the  suit,  "until  a  final  decree 
shall  have  been  made  in  the  cause."  Ex 
parte  Lohmuller,  29:  303,  129  S.  W.  834,  — 
Tex.  — . 

DOCUMENTARY  EVIDENCE. 

See  Evidence,  24,  26. 

DOCUMENTS. 

Production  of,  see  Discovery  and  In- 
spection. 

DOMESTIC    RELATIONS. 

See  Divorce  and  Separation;  Husband 
and  Wife. 

DOMICIIi. 

Acquirement  of,  in  foreign  country,  see 

Conflict  of  Laws,  4. 
Presumption   and   burden   of  proof   as 

to,  see  Evidence,  4. 
Sufficiency  of  evidence  to  show  change 

of,  see  Evidence,  48. 

DOWER. 

Necessity  of  written  authority  to  en- 
able attorney  to  sign  demand  for, 
see  Contracts,  4. 

Damages  for  failure  to  allow  dower,  see 
Damages,  5. 

Attempt  to  defeat  action'  for,  on  theory 
of  nontenure  after  plea  in  bar,  see 
Pleading,  10. 

Repeal  of  statute  granting  dower  to 
divorced  wife,  see  Statutes,  9. 

1.  A  railroad  does  not  take  land  pur- 
chased for  a  gravel  pit  free  from  the  right 
of  the  grantor's  wife  to  dower,  although  it 
so  far  devotes  the  land  to  public  use  as  to 
secure  therefrom  materials  for  its  roadbed. 
McAllister  v.  Dexter  &  P.  R.  Co.  29:  726, 
76  Atl.  891,  —  Me.  — .  (Annotated) 

2.  A  demand  for  dower  in  premises  de- 
scribed by  reference  to  a  recorded  deed  is 
sufficient,  although  the  deed  includes  two 
parcels,  and  dower  is  claimed  in  one  only  of 
them.  AfcAl lister  v.  Dexter  &  P.  R,  Co. 
29:  726,  76  Atl.  891,  —  Me.  — . 

3.  A  demand  for  dower  need  not  state 
the  portion  of  the  income  which  is  claimed, 
as   affected  by   the   question   whether  issue 
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was  living  at  the  time  it  became  consum- 
mate or  not.  McAllister  v.  Dexter  &  P.  R. 
Co.  ag:  726,  76  Atl.  891,  —  Me.  — . 

4.  A  demand  for  dower  by  an  attorney 
with  authority  to  make  demand  with  re- 
spect to  one  parcel  of  land  is  not  vitiated 
by  the  fact  that  his  demand  includes  an- 
other parcel  also.  McAllister  v.  Dexter  & 
P.  R.  Co.  29:  726,  76  Atl.  891,  —  Me.  — . 

DRAINS  AND  SEWERS. 

A  corporation  which  constructs  a 
sewer  under  legislative  authority  empower- 
ing it  to  rent  or  sell  the  right  to  use  it  may 
be  compelled  to  permit  anyone  to  connect 
with  it  who  wishes  to  do  so  upon  payment 
of  a'  fee  which  the  court  approves  as  rea- 
sonable. Pulaski  Heights  Sewerage  Go.  y. 
Loughborough,  ag:  319,  129  S.  W.  536,  — 
Ark.  — . 

DREDGE. 

Situs  of  sea-going  stream  dredge  for 
purpose  of  taxation,  see  Taxes,  2. 

DRUGS  AND  DRUGGISTS. 

Sufficiency  of  evidence  to  show  negli- 
gence of,  see  Evidence,  47. 

The  ordinary  care  which  a  druggist 
is  bound  to  exercise  in  the  filling  of  pre- 
scriptions is  the  highest  possible  degree  of 
prudence,  thoughtfulness,  and  diligence, 
and  the  employment  of  the  most  exact  and 
reliable  safeguards  consistent  with  the  rea- 
sonable conduct  of  the  business,  in  order 
tliat  huipan  life  may  not  be  exposed  to 
the  danger  following  from  the  substitu- 
tion of  deadly  poisons  for  harmless  medi- 
cines. Tremblay  v.  Kimball,  29: 900,  77 
Atl.  405,  —  Me.  — .  (Annotated) 

DRUMMERS. 

Interstate  business  by,  see  Commerce, 
8. 

DUE  PROCESS  OF  liAW. 

See  Constitutional  Law,  1,  6. 

DWELLING. 

Homicide  in  defense  of,  see  Homicide,  1. 

DYING  DECLARATIONS. 

Admissibility  of,  see  Evidence,  34. 

EIGIIT-IIOUR  LAW. 

Validity  of,  see  Commerce,  3,  4;  Con- 
stitutional Law,  10;  Evidence,  2. 

EJECTION. 

Of  passenger  from  station,  see  Carriers, 
9,  10. 

ELECTION  OF  REMEDIES. 

The  trustee  in  bankruptcy  does  not, 
by  obtaining  a  judgment  against  the  bank- 
rupt for  the  proceeds  of  a  transfer  in  fraud 
of  creditors,  make  an  election  which  pre- 
vents him  from  suing  in  equity  to  set  aside 
such  transfer.  Thomas  v.  Sugarman,  29: 
250,  30  Sup.  Ct.  Rep.  650,  218  U.  S.  129,  54 
L.  ed.  967. 
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f  ELECTION. 

Construction  of  statute  aa  to  aJBsist' 
ance  to  illiterate  voter,  see  Stat- 
utes, 6. 

A  ballot  which  has  been  prepared  by 
the  elector  with  the  voluntarily  permitted 
assistance  of  any  other  than  the  author- 
ized or  acting  poll  clerks  is  exposed,  with- 
in the  meaning  of  a  statute  providing  for 
the  exclusion  of  an  intentionally  expoee*! 
ballot,  except  when  prepared  by  the  poll 
clerks  as  provided  by  a  statute  declaring 
that  any  elector  who  declares  that,  because 
of  physical  disability  or  inability  to  read 
the  English  language,  he  is  unable  to  mark 
his  ballot,  may  declare  his  choice  of  candi- 
dates to  the  poll  clerks,  who,  in  the  pres- 
ence  of  the  elector,  shall  prepare  the  bal- 
lot. Board  ▼.  Dill,  29:  1x70,  110  Pac  1107, 
—  Okla.  — . 

ELEVATORS. 

Master's  duty  to  instruct  boy  as  to 
dangers  of,  see  Master  and  Serv- 
ant, 5. 

Contributory  negligence  of  employee, 
see  Master  and  Servant,  ISb 

EMBEZZLEMENT. 

Error  in  instructions,  see  Appeal  and 
Error,  34. 

From  two  corporations  by  officer  com- 
mon to  both,  see  Corporations,  4. 

By  trustee,  liability  of  estate  for,  see 
Trusts,  ^12. 

1.  Partnership  funds  cannot  be  em- 
bezzled by  a  member  of  the  partnership, 
unless  expressly  so  provided  by  statute. 
State  v.  Hogg,  29:  830,  53  So.  225,  126 
La.   1053. 

2.  A  husband  may  embezzle  the  sepa- 
rate funds  of  his  wife,  under  a  statute  pro- 
viding that  any  servant,  clerk,  agent,  man- 
datory, depositary,  bailee,  etc,  who  shall 
wrongfully  use,  dispose  of,  or  conceal  any 
property  which  he  shall  receive  for  an- 
other, or  which  shall  have  been  intmst^i 
to  his  care  or  possession  by  another,  shall 
be  guilty  of  embezzlement.  State  t.  Hogg. 
29:  830,  53  So.  225,  126  La.  1053. 

(Annotated  I 

3.  In  a  jurisdiction  where  one  cannct 
be  both  the  husband  and  a  partner  in  busi- 
ness of  the  same  wgman,  one  accused  of 
embezzlement  cannot  defend  on  the  ground 
that  he  is  both  the  partner  in  business  and 
the  husband  of  the  prosecutrix,  since  such 
defenses  are  conflicting.  State  t.  Hogg, 
29:  830,  53  So.  225,  126  La.  1053. 

EMINENT  DOMAIN. 
What  may  be  taken. 

1.  The  necessary  authority  to  condemn 
a  right  of  way  for  a  telephone  line  along  a 
railroad  right  of  way  is  conferred  by  a 
statute  permitting  such  construction  upon 
or  along  a  railroad.  Canadian  P.  R.  Co. 
V.  Moosehead  Teleph.  Co.  29:  703,  76  AtL 
885,  —  Me.  — . 

Compensation. 

2.  A  levee  district  is  not  liable  even 
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under  a  Constitution  which  provides  that 
private  property  shall  not  be  damaged  for 
public  use  without  compensation,  for  run- 
ning a  levee  across  sloughs,  swales,  and 
other  low  places  which  help  to  absorb  tlie 
flood  waters  of  a  river,  and  leaving  certain 
riparian  lands  between  the  levee  and  tiie 
river,  the  effect  of  which  is  to  raise  the 
height  of  the  flood  water  over  such  land 
to  its  injury.  McCoy  v.  Board  of  Direc- 
tors, 29:  396,  129  S.  W.  1097,  —  Ark.  — . 

3.  The  constitutionality  of  a  statute 
permitting  the  railroad  commission  to  au- 
thorize the  construction  of  a  telephone  line 
along  a  railroad  right  of  way,  which  makes 
no  provision  for  compensation,  is  not  saved 
by  a  section  permitting  the  telephone  com- 
pany to  condemn  a  right  of  way,  where  it 
invokes  the  assistance  of  the  commission 
and  makes  no  attempt  to  condemn  the 
right.  Canadian  P.  R.  Co.  v.  Moosehead 
Teleph.  Co.  29:  703,  76  Atl.  885,  —  Me.  — . 

4.  The  legislature  cannot  authorize  a 
telephone  company  to  construct  its  line 
along  a  railroad  right  of  way,  unless  it 
makes  provision  for  just  compensation  to 
the  railroad  company.  Canadian  P.  R.  Co. 
T.  ^(oosehead  Teleph.  Co.  29:  703,  76  Atl. 
885,  —  Me.  — .  (Annotated) 

ENCUMBRANCES. 

What  fund  chargeable  with  costs  of 
sale  when  encumbered  property  is 
sold  in  bankruptcy  free  of  liens, 
see  Bankruptcy. 

On  insured  property,  see  Insurance,  2, 
3. 

Right  of  life  tenant  who  satis fles  en- 
cumbrance upon  estate,  see  Life 
Tenants. 

ENTICING. 

Of  servant,  see  Master  and  Servant, 
1;  Parties,  4;  Pleading,  8. 

ENTRY. 

On  mining  claim  which  is  excessive 
through  mistake,  see  Mines. 

EQUAIilTY. 

Of  immunities,  privileges,  and  protec- 
tion, see  Constitutional  Law,  3-5. 

EQUAIi    PROTECTION    AND     PRIVI- 
IjEGES. 

See  Constitutional  Law. 

EQUITY. 

See  also  Cloud  on  Title;  Reformation 
of  Instrinnents. 

1.  The  rule  in  equity  that  contracts  in 
restraint  of  trade  are  merely  unenforceable 
does  not  require  that  the  parties  so  con- 
tracting be  deemed  to  be  immune  from  ordi- 
nary equitable  remedies,  when  their  viola- 
tion of  public  policy  is  directed  at,  and 
actually  works,  a  public  injury.  State  ex 
rel.  McCarter  v.  Firemen's  Ins.  Co.  (N.  J. 
Krr.  &  App.)  29:  1194,  73  Atl.  80,  74  N.  J. 
Eq.    372. 

2.  Kquitv  has  jurisdiction  of  a  suit  to 
29  L.R.A.(N.'S.) 


reach  the  proceeds  of  property  which  a 
thief  has  turned  into  cash,  since  he  holds 
them  in  trust  for  the  true  owner.  Light- 
foot  V.  Davis,  29:  1x9,  91  N.  E.  682,  198  N. 
Y.  261. 

ESTOPPEIi. 

To  appeal  from  decree,  see  Appeal  and 
Error,  4-6. 

Of  infant  by  act  of  guardian,  see 
Guardian  and  Ward. 

By  judgment  as  against  one  not  party, 
see  Judgment,  5. 

Of  obligors  on  replevin  bond,  see  Re- 
plevin, 2. 

1.  The  owner  of  a  certificate  of  indebt- 
edness of  a  corporation,  which  was  issued 
by  its  receivers  and  is  transferable  on  the 
books  of  the  company,  having  a  blank  for 
assignment  on  its  back,  who  indorses  it 
in  blank  and  delivers  it  to  his  brokers  for 
sale,  is  bound  by  their  act  in  transferring 
it  to  a  bona  fide  purchaser  for  value,  al- 
though the  major  portion  of  the  purchase 
price  is  represented  by  cancelation  of  their 
indebtedness  to  him.  McCarthy  v.  Craw- 
ford, 29:  252,  86  N.  E.  760,  288  111.  38. 

(Annotated) 

2.  Heirs  of  a  life  tenant  who  are  given 
a  remainder  in  the  property  are  not  es- 
topped from  recovering  the  property  from 
grantees  of  the  life  tenant,  by  permitting 
them  to  take  possession  and  make  valuable 
improvements  on  the  property,  and  by  fail- 
ing to  bring  an  action  to  assert  their  rights 
until  the  death  of  the  life  tenant,  where 
they  had  no  interest  in  the  property  which 
would  entitle  them  to  bring  such  action 
until  the  death  of  the  life  tenant.  West- 
cott  V.  Meeker,  29:  947,  122  N.  W.  964,  — 
Iowa,  — . 

3.  A  tenant  may,  after  termination  of 
the  lease,  defend  against  an  action  by  the 
landlord  to  recover  possession  and  establish 
title,  by  showing  a  superior  title  in  him- 
self, without  surrendering  possession,  where 
the  success  of  the  landlord  would  destroy 
the  title  of  the  tenant.  Stevenson  v.  Rog- 
ers, 29:  85,  125  S..  W.  1,  —  Tex.  — . 

(Annotated) 

EVIDENCE. 

Prejudicial  error  as  to,  see  Appeal  and 
Error. 

Right  of  bank  to  testifv  to  transactions 
from  knowledge  of  course  of  busi- 
ness, see  Witnesses,  2. 

Judicial  notice. 

1.  A  court  cannot,  in  a  second  proceed- 
ing before  it  for  divorce,  base  its  denial  of 
relief  upon  facts  proved  at  the  first  hear- 
ing, if  the  record  of  such  hearing  is  not 
ofTered  in  evidence  in  the  second  cause. 
Matthews  ▼.  Matthews,  29:  905,  77  Atl.  249, 
112   Md.   582.  (Annotated) 

2.  In  support  of  a  statute  forbiddini^ 
corporations  which  operate  a  certain  clas^ 
of  railroads  to  keep  tlieir  employcu's  011 
duty  more  than  a  certain  number  of  hours 
in  each  twenty-four,  as  against  tlie  chargo 
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of  discrimination  in  favor  of  individuals, 
the  court  may  take  judicial  notice  that  all 
roads  to  which  the  act  could  apply  must 
necessarily  be  operated  by  corporations. 
People  V.  Erie  R.  Co.  ag:  240,  91  N.  E.  841), 
198  N.  Y.  369. 

Presumptions  and  burden  of  proof. 

Presumptions    on    appeal,    see    Appeal 

and  Error,  13. 
Review. of,  on  appeal,  see  Appeal  and 

•   Error,  14. 
Sufliciency  of  evidence  to  overcome  pre 
sumption,  see  Trial,  7,  11. 

3.  The  burden  of  proof  is  upon  the 
carrier  to  exempt  itself  from  liability  for 
loss  of  goods  consigned  to  it  for  transporta- 
tion, where  the  defense  is  that  the  loss  wns 
caused  by  an  act  of  God  or  some  irresistible 
superhuman  cause.  Chicago,  R.  1.  &  F,.  R. 
Co.  V.  Logan,  Snow,  &,  Co.  29:  663,  105  Pac. 
343,  23  Okla.  707.  (Annotated) 

4.  One  seeking  to  distribute  the  estate 
of  a  former  resident  of  a  particular  state, 
according  to  the  laws  of  a  foreign  country 
in  which  he  resides,  must  establish  that  he 
had  acquired  a  domicil  there  in  fact  and 
in  law.  Mather  v.  Cunningham,  29:761,  74 
Atl.  809,  105  Me.  326. 

5.  A  wife  seeking  to  establish  her  com- 
munity rights  against  one  who  purchased 
from    her    husband's    grantee,    who    was    a 

Purchaser  for  value  of  a  clear  record  title, 
as  the  burden  of  showing  that  defendants 
had  notice  of  her  equity.  Daly  v.  Rizzutto, 
29:  467,  109  Pac.  276,  —  Wash.  — .. 

6.  When  an  infant  employee  under 
fourteen  years  of  age  relies,  in  an  action 
to  recover  damages  for  personal  injuries 
sustained  in  the  course  of  his  employment, 
upon  insufficient  mental  capacity  to  compre- 
hend the  dangers  thereof,  the  burden  of 
proving  his  capacity  is  upon  the  defendant. 
Ewing  V.  Lanark  Fuel  Co.  29:487,  65  S.  E. 
200,  65  W.  Va.  726. 

7.  An  infant  employee  fourteen  years 
of  age  or  over  is  presumed  to  possess  suf- 
ficient mental  capacity  to  comprehend  and 
avoid  the  dangers  of  his  employment. 
Ewing  V.  Lanark  Fuel  Co.  25:  487,  65  S. 
E.  200,  65  W.  Va.  726.  (Annotated) 

8.  An  infant  employee  under  fourteen 
years  of  age  is  not  presumed  to  possess  suf- 
ficient mental  capacity  to  comprehend  and 
avoid  the  dangers  of  his  employment. 
Ewing  V.  Lanark  Fuel  Co.  29:  487,  65  S.  E. 
200,  65  W.  Va.  726. 

9.  An  infant  employee  fourteen  years 
of  age  or  over,  who,  in  an  action  to  recover 
damages  for  personal  injuries  sustained  in 
the  course  of  his  employment,  relies  upon 
insufficient  mental  capacity  to  comprehend 
and  avoid  the  dangers  thereof,  has  the 
burden  of  proof  as  to  such  issue.  Ewing  v. 
Lanark  Fuel  Co.  29:487,  65  S.  E.  200,  65 
W.  Va.  726.  (Annotated) 

10.  Failure  of  one  sued  for  libel  in  char- 
ping  a  candidate  for  office  and  unfitness 
therefor  because  of  facts  stated,  to  estab- 
lish a  plea  of  truth  as  a  defense,  cannot  be 
taken  into  consideration  by  the  jury  in  esti- 
29  L.K.A.IN.S.) 


mating  damages,  as  tending  to  show  malice. 
SchuU  V.  Hopkins,  29:  691,  127  X.  \V.  WO, 
—  S.  D.  — . 

11.  An  an  intent  to  sell  the  liquor  un- 
lawfully is  presumed  when  120  quart  bot- 
tles of  whisky  are  consigned  to  one  address 
in  prohibition  territory.  State  t.  Intoxi- 
cating Liquors,  29:  745,  76  Atl.  265,  —  Me. 

12.  The  purchaser  of  a  note  secured 
from  the  maker  by  fraud  has  the  burden  of 
showing  his  good  faith  in  the  transaction. 
Arnd  v.  Ay les worth,  29:638,  123  N.  \V. 
1000,  —  Iowa,  — . 

13.  The  transfer  of  a  note  in  violation 
of  an  agreement  that  it  will  be  returnetl  if 
the  property  for  which  it  was  given  did  not 
give  satisfaction  is  a  fraud,  which  ca^ts 
upon  the  transferee  the  burden  of  showing 
that  he  took  the  note  in  good  faith,  which 
includes  proof  that  he  paid  full  value  for  it. 
Pierson  v.  Huntington,  29:  69s,  74  Atl.  88, 
82  Vt.  482. 

14.  In  the  absence  of  proof  to  the  con- 
trary, it  will  be  presumed  that  the  cause  of 
an  explosion  in  a  portion  of  a  building 
originated  where  the  explosion  occurred, 
and  one  contending  that  it  originated  else- 
where has  the  burden  of  establishing  that 
fact.  Kearner  v.  Charles  8.  Tanner  Co. 
a9:537f  76  Atl.  833,  —  R.  I.  — . 

15.  Negligence  on  the  part  of  a  railroad 
company  is  presumed  from  the  fact  that  a 
passenger  coach  was  derailed,  overturned, 
and  dragged  on  its  side,  to  the  injury  of  a 
passenger.  Southern  P.  Co.  v.  Hogan,  29: 
813,  108  Pac.  240,  —  Ariz.  — . 

{ Annotated ) 

16.  The  burden  of  showing  negligence  in 
an  action  to  recover  damages  for  the  al- 
leged negligent  killing  of  a  passenger  upon 
a  vestibule  train,  who  was  found  in  a 
mangled  condition  beside  the  track  some 
200  or  300  feet  east  of  the  station  of  his 
destination  immediately  after  the  departure 
of  the  train  therefrdm  to  the  westward,  )» 
upon  the  plaintiflT,  since  no  presumption  of 
negligence  upon  the  part  of  the  railroad 
employees  arises  from  the  bare  fact  that  a 
passenger  is  found  dead  beside  the  track 
after  having  disappeared  from  a  vestibule 
passenger  train.  Brown  v.  Union  P.  R.  Ca 
29:808,  106  Pac.  1001,  81  Kan.  701. 

( Annotated ) 

17.  Proof  of  delivery  of  a  shipment  of 
goods  to  a  carrier  in  good  condition,  and 
of  delivery  by  it  to  the  consignee  in  a 
damaged  state,  establishes  the  prima  facie 
liability  of  the  carrier  for  the  damage  to 
the  shipment.  Armstrong  v.  Illinois  C.  R. 
Co.  29:  671,  109  Pac.  216,  —  Okla,  — . 

18.  Proof  by  a  carrier  which  has  re- 
ceived a  shipment  of  goods  in  good  con- 
dition, and  delivered  them  to  the  consignee 
in  a  damaged  state,,  that  the  damage  wa« 
due  entirely  to  a  flood  which  amouote<l  to 
an  act  of  Ood,  overcomes  the  prima  facie 
case  against  it  arising  from  the  acceptance 
of  the  goods  in  good  condition,  and  their 
delivery  in  a  damaged  condition,  and  shifts 
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the  burden  of  proof  to  the  shipper  to  show, 
in  order  to  recover,  that  negligence  on  the 
part  of  the  carrier  co-operated  with  the  act 
of  God  in  bringing  about  the  damage  to  the 
Bbipment.  Armstrong  v.  Illinois  C.  R.  Co. 
ag:  671,  109  Pac.  216,  —  Okla.  — . 

19.  The  doctrine  of  res  ipsa  loquitur  ob- 
tains in  case  of  an  explosion  in  a  starch 
factory,  throwing  the  walls  outward  upon 
a  person  passing  upon  the  adjoining  high- 
way, placing  upon  the  owner  of  the  factory 
the  burden  of  explaining  the  cause  of  the 
explosion  and  showing  that  is  was  not 
caused  by  his  negligence.  Kearner  v. 
Charles  S.  Tanner  Co.  29:  537,  76  Atl.  833, 
—  R.  I.  — . 

20.  The  lessee  under  a  written  lease  for 
one  year  who,  by  holding  over,  becomes  a 
tenant  for  another  year,  must,  when  sued 
for  the  rent,  in  order  to  avail  himself  of 
the  alleged  right  to  terminate  his  tenancy 
at  any  time,  under  conditions  expressed  in 
the  lease,  allege  and  prove  the  existence  of 
the  conditions.  Kuhlman  v.  Wm.  J.  Lemp 
Brew.  Co.  29:  174,  126  N.  W.  1083,  —  Neb. 

• 

21.  A  telegraph  company  which  has 
maintained  poles  on  a  public  highway  for 
more  than  'sixty  years  is  presumed  to  have 
acquired  the  right  to  do  so  from  the  abut- 
ting owner.  Western  U.  Teleg.  Co.  v.  Pol- 
hemus,  29:  465,  178  Fed.  004,  —  C.  C.  A.  — . 

22.  A  foster  child  cannot  recover  com- 
pensation frofm  the  estate  of  her  deceased 
foster  father  for  services  rendered  him  dur- 
ing his  last  illness,  in  the  absence  of  an 
express  promise  to  pay  therefor,  or  the 
presence  of  such  circumstances  as  will  be 
equivalent  to  such  a  promise,  since  there  is 
a  presumption  that  such  services  were 
gratuitous.  Re  Daste,  29:  297,  51  So.  677, 
125  La.  657. 

Best  and  secondary. 

23.  Testimony  as  to  evidence  given  in 
an  examination  before  court  cannot  be  ex- 
cluded on  the  theory  that  it  is  not  the  best 
evidence  of  what  was  so  given,  although  the 
evidence  was  taken  down  in  shorthand. 
MoUison  V.  Rittgers,  29:  1x79,  118  N.  W. 
512,  140  Iowa,  366. 

I>ocuine]itary  evidence. 

24.  Upon  the  question  of  larceny  by  a 
shipper  of  freight  of  material  loaded  in  the 
car,  a  shipping  receipt  is  not  admissible 
upon  which  a  notation  was  made  of  facts 
tending  to  show  a  larceny  after  the  shipper 
had  been  charged  therewith.  State  v.  Roze- 
boom,  29:  37,  124  N.  W.  783,  —  Iowa,  — . 

25.  In  an  action  on  a  fraternal  benefit 
certificate,  proofs  of  death  furnished  by  the 
beneficiary  are  admissible  in  evidence  when 
offered  by  the  insurer.  Rasicot  v.  Royal 
Neighbors  of  America,  29:  433,  108  Pac. 
1048,  —  Idaho,  — . 

I>emonstratiYe  evidence. 

26.  In  an  action  to  recover  damages  for 
iiijuries  to  the  plaintiff's  leg,  necossitatiiig 
its  amputation,  exhibition  of  the  naked 
remnant  is  permissible.  Ewing  v.  Lanark 
29L.R.A.(N.S.) 


Fuel  Co.  29:487,  66  S.  E.  200,  65  W.  Va. 
726. 

Parol. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  27. 

27.  The  execution  of  a  power  of  at- 
torney by  one  who  has  placed  securities  in 
another's  hands,  several  years  after  it  was 
done,  which  does  not  purport  to  embody  the 
original  agreement  as  to  their  disposition, 
will  not  exclude  oral  evidence  of  what  the 
original  agreement  was,  on  the  theory  that 
it  tends  to  vary  the  terms  of  a  written 
instrument.  Moilison  v.  Rittgers,  29:  1x799 
118  N.  W.  512,  140  Iowa,  365. 

Opinions  and   conclusions. 

Presumption  that  jury  was  impressed 
with  truth  of  opinion  of  witness 
upon  which  hypothetical  questions 
were  founded,  see  Appeal  and  Er- 
ror, 13. 

28.  Hypothetical  questions  to  expert 
witnesses  cannot  be  predicated  upon  the 
opinion  of  witnesses  as  to  the  possible  cause 
of  an  explosion  in  a  starch  factory.  Kearn- 
er v.  Charles  S.  Tanner  Co.  29:  537,  76  Atl. 
833,  —  R.  I.  — .  (Annotated) 

20.  Witnesses  may  express  their  opin- 
ions as  to  whether  or  not  one  making  an  as- 
signment of  an  insurance  policy  was  capable 
of  transacting  business  at  and  prior  to  the 
time  when  the  assignment  was  made. 
Searles  v.  Northwestern  Mut.  L.  Ins.  Co. 
29:405,  126  N.  W.  801,  —  Iowa,  — . 

30.  One  suing  on  a  note  which  had  been 
procured  from  the  maker  by  fraud  cannot 
be  permitted  to  testify  that  he  purchased 
the  note  in  good  faith  and  for  value,  since 
that  is  the  question  which  the  jury  must 
decide.  Arnd  v.  Aylesworth,  29:  638.  123 
N.  W.  1000,  —  Iowa,  — . 

Admissions. 

31.  The  original  petition  in  an  action 
upon  a  promissory  note,  which  sets  out  the 
chain  of  title  from  the  maker  to  plaintiff, 
is  admissible  in  evidence  after  an  amend- 
ment inserting  a  link  in  the  chain  imme- 
diately before  plaintiff,  where  the  admis- 
sion contained  in  it  is  inconsistent  with 
testimony  at  the  trial  as  to  the  facts  of 
plaintiff's  purchase.  Arnd  v.  Aylesworth, 
29:  638,  123  N.  W.  1000,  —  Iowa,  — . 

Hearsay;  declarations;  res  gestas. 

Waiver  of  objection  as  to,  see  Appeal, 
and  Error,  18. 

Who  are  interested  persons  not  compe- 
tent to  testify,  see  Witnesses,  4. 

32.  An  exclamation  by  a  bystander,  not 
in  the  hearing  of  those  in  charge  of  an  elec- 
tric car,  as  to  an  impending  collision  be- 
tween the  car  and  a  child  on  the  track,  is 
not  admissible  as  res  gcstcs  in  an  action  for 
injury  to  the  child.  Shadowski  v.  Pitts- 
burgh R.  Co.  29:  302,  75  Atl.  730,  226  Pa. 
637. 

33.  Testimony  of  children  of  a  property 
owner  present  when  securities  were  placed 
in  the  hands  of  one  of  them  to  be  distrib- 
uted among  the  children,  who  did  not  par- 
ticipate in  the  conversation,  is  not  within 
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the  operation  of  a  statute  forbidding  e\i- 
dence  of  transactions  with  persona  since 
deceased.  Mollison  v.  Rittgers,  29:  1x79, 
118  N.  W.  612,  140  Iowa,  3G5. 

34.  Declarations  by  one  in  articulo 
mortis  who  believes  that  he  is  mortally 
wounded  are  admissible  in  evidence.  State 
V.  Dyer,  29:459,  124  N.  W.  629,  —  Iowa,  — . 

Relevancy  and  materiality. 

First  objecting  to,  on  appeal,  see  Ap- 
peal and  Error,  16. 

Waiver  of  objection  as  to,  see  Appeal 
and  Error,  18. 

Prejudicial  error  in  admitting  or  ex- 
cluding, see  Appeal  and  Error, 
25-32. 

35.  Evidence  that  a  father  told  the  mine 
boss,  who  was  also  the  employing  agent  of 
a  coal  mine  operator,  to  keep  his  son,  who 
was  employed  about  the  mine,  out  of  it,  is 
admissible  in  an  action  by  such  son  to  re- 
cover damages  for  personal  injuries  sus- 
tained while  working  in  the  mine  at  the  di- 
rection of  the  boss,  for  the  purpose  of  show- 
ing that  the  defendant  was  put  on  inquiry 
as  to  the  boy's  capacity  to  perform  the  work 
inside  the  mine,  since  such  evidence  tends 
to  show  that  the  father  thought  such  work 
dangerous  for  one  of  his  son's  capacity. 
Ewing  v.  Lanark  Fuel  Co.  29:  487,  65  S.  E. 
200,  65  W.  Va.  726. 

36.  In  an  action  by  a  bank  on  a  note 
purchased  by  it  from  one  who  is  alleged  to 
have  obtained  it  by  fraud  for  property 
which  he  was  to  deliver,  but  did  not,  evi- 
dence is  not  admissible  as  to  his  lack  of 
possession  of  the  property,  where  the  bank 
is  shown  to  be  a  bona  fide  holder.  Lilly  y. 
Hamilton  Bank,  29:  558,  178  Fed.  63,  102 
C.  C.  A.  1. 

37.  Evidence  of  the  difference  between 
the  value  of  real  property  both  before  and 
after  the  flooding  thereof  by  surface  water, 
caused  by  a  street  improvement,  is  inad- 
missible in  an  action  against  a  city  to  re- 
cover temporary  damages  therefor.  Mc- 
Henry  v.  Parkersburg,  29:  860,  66  S.  E.  750, 
66  W.  Va.  533. 

38.  In  an  action  by  a  minor  son  to  re- 
cover damages  for  permanent  personal  in- 
juries sustained  while  working  in  a  coal 
mine,  because  of  the  alleged  negligence  of 
defendant  in  employing  him  without  proper 
warning  and  instruction,  to  perform  a  duty 
the  dangers  of  which  he  was  incapable  of 
comprehending,  evidence  that  work  on  the 
outside  of  the  mine  on  which  the  father  was 
willing  that  his  son  should  be  employed  was 
more  hazardous  than  that  which  the  son 
was  performing  at  the  time  of  his  injury 
is  not  admissible  as  tending  to  prove  either 
the  capacity  of  the  plaintiff  to  perform  the 
inside  work  or  the  extent  of  the  dangers  of 
such  work,  at  least  where  it  does  not  appear 
that  the  father  knew  that  the  outside  work 
was  more  dangerous.  Ewing  v.  Lanark 
Fuel  Co.  29:  487,  65  S.  E.  200,  65  W.  Va. 
726. 

39.  In  a  prosecution  of  one  found  com- 
mitting theft  in  a  house  into  which  he  had 
broken,  evidence  is  not  admissible  of  other 
29  L.R.A.(N.S.) 


burglaries  committed  in  the  neigli^iorh<h>d 
the  same  night.  Clark  v.  State,  29: 323, 
128  S.  W.  131,  —  Tex.  Crim.  Rep.  — . 

40.  Where  by  statute  each  act  of  sexual 
intercourse  between  a  father  and  a  daughter 
is  a  separate  offense,  evidence  of  prior  or 
subsequent  acts  is  not  admissible  in  sup- 
port of  an  indictment  charging  one  specific 
act.  Pridemore  v.  State,  39:  858,  129  S.  W. 
1112,  —  Tex.  Grim.  Rep.  — . 

41.  In  an  action  to  recover  for  Feriices 
rendered  after  obtaining  majority,  but  while 
remaining  in  the  household  of  a' -family  not 
of  kin,  into  which  plaintiff  had  been  re- 
ceived during  infancy,  evidence  relating  to 
the  character  and  extent  of  the  services, 
the  declarations  and  conduct  of  the  re- 
cipient, the  value  of  the  services,  and  cor- 
responding benefits  to  the  recipient,  is  ad- 
missible upon  the  question  whether  the 
services  were  rendered  gratuitously  or  un- 
der an  implied  promise  of  compensation. 
Howard  y.  Randolph,  29:  294,  68  S.  E.  5S6, 
134  Ga.  691. 

42.  Forfeiting  the  bond  and  fleeing  from 
the  county  after  arrest  for  seduction  may 
be  considered,  in  corroboration  of  the  testi- 
mony of  the  victim,  to  support  a  conviction. 
Thorp  V.  State,  29:  421,  129  S.  W.  607,  — 
Tex.  Crim.  Rep.  — . 

43.  One  resisting  payment  of  a  note  on 
the  ground  of  fraud  may  be  asked  if,  when 
he  suspected  fraud,  he  took  any  steps  to 
recover  possession  of  the  note,  as  bearing 
upon  the  consistency  of  his  conduct  with  his 
statement  that  he 'suspected  fraud.  Lilly 
V.  Hamilton  Bank,  29:  558,  178  Fed.  53,  IQi 
C.  C.  A.  1. 

Weight  and  sufficiency. 

Review  of  facts  on  appeal,  see  Appeal 
and  Error,  19-22. 

Sufficiency  to  go  to  jury,  see  Trial,  3-5. 

Weight  of  evidence  to  overcome  pre- 
sumption as  question  for  jurv,  see 
Trial,  7,  11. 

Credibility  of  witness,  see  Witnesses, 
6,  7. 

44.  A  finding  that  property  of  a  corpo- 
ration organized  to  brew  and  sell  beer  was 
conveyed  to  the  secretary  of  the  corpora- 
tion to  evade  responsibility  for  previous 
infractions  of  the  laws  of  the  state  whore 
the  property  was  located  is  supported  by 
proof  that  the  secretary  advised  the  sale  U* 
avoid  "trouble  and  complications,"  that  the 
property  was  used  for  the  sale  of  the  corpo- 
ration's beer  after  the  conveyance  precise 
ly  as  it  haS  been  used  before,  that  tlie  oir- 
poration  furnished  bar  fixtures  for  sucli 
property,  both  before  and  after  the  convey 
ance,  upon  which  it  paid  taxes,  and  that  the 
property  was  looked  after  and  the  rents  col 
lected  by  the  same  agent,  the  only  differ- 
ence being  that  he  accounted  therefor  t«> 
the  secretary  instead  of  to  the  corporation. 
State  ex  rel.  Jackson  v.  Wm.  J.  Lemp  Brew. 
Co.  29:  44,  102  Pac.  504,  79  Kan,  705. 

45.  Probable  cause  for  charging  a  candi- 
date for  re  election  to  the  office  df  state'? 
attorney  with  unfitness  for  office  because  of 
unwillingness  to  prosecute  gamblers  exists 
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where  he  was  seen  about  gambling  places, 
(lid  not  act  upon  complaints  against  gam- 
blers^ and  locked  his  doors  against  a  com- 
mittee seeking  to  interview  him  upon  tlie 
subject.  Schull  v.  Hopkins,  29: 691,  127 
S.  W.  650,  —  S.  D.  — . 

46.  The  mere  expression  in  a  communica- 
tioa  to  Toters  of  a  desire  to  defeat  a  cer- 
tain candidate  for  office  is  not  sufficient  to 
show  a  malicious  motive  for  the  publica- 
tion, so  as  to  render  the  publisher  answer- 
able for  libel  in  case  there  are  false  state- 
ments in  the  publication,  tending  to  injure 
the  candidate,  where  there  was  probable 
cause  for  the  statements.  Schull  v.  Hop- 
kins, 29:691,  127  N.  W.  550,  —  S.  D.  — . 

47.  A  druggist  may  be  found  to  have 
been  wanting  in  the  exercise  of  due  care  in 
filling  a  prescription  from  an  opened  bottle 
of  tablets  bearing  the  manufacturer's  label, 
where  two  similar  bottles  containing  tab- 
lets stand  side  by  side,  but  the  tablets  in 
the  two  are  strikingly  different  in  appear- 
ance, and  those  from  which  he  fills  the  pre- 
scription have  an  extraordinary,  if  not  un- 
precedented, color  for  that  kind  of  tablets. 
Tremblay  v.  Kimball,  29:900,  77  Atl.  405, 
—  Me.  — . 

48.  Negligence  upon  the  part  of  a  car- 
rier contributing  to  the  injury  to  goods 
damaged  by  a  flood  amounting  to  an  act  of 
God,  sufficient  to  render  the  carrier  liable 
for  such  damage,  is  not  shown  by  proof  that 
it  received  the  car  containing  the  goods, 
which  were  in  good  condition,  on  a  certain 
day,  in  the  regular  course  of  business,  and 
that  the  car  was  tendered  to  the  connecting 
carrier  upon  the  following  day,  when  it  was 
not  accepted  because  of  the  inability  of 
such  carrier  to  handle  it.  Armstrong  v. 
Illinois  C.  R.  Co.  29:  671,  109  Pac.  216,  — 
Okla.  —. 

49.  A  change  of  domicil  as  matter  of 
fact  may  be  established  by  evidence  that  one 
left  the  state  of  his  birth  at  an  early  age 
and  returned  only  once  to  visit  liis  parents, 
and  finding  that  they  had  left  the  state 
again  departed,  leaving  neither  property  nor 
relatives  there,  while  for  nearly  forty  years 
his  residence  and  place  of  business  were  at 
a  certain  place  in  a  foreign  country, 
^ther  v.  Cunningham,  29:  761,  74  Atl. 
809,  106  Me.  326. 

50.  A  finding  of  employment  by  a  prin- 
cipal in  an  action  against  him  to  recover 
on  an  alleged  contract  of  employment  is  un- 
warranted, where  the  evidence  shows  that 
plaintiff  was  hired  by  an  unauthorized 
agent,  that  the  defendant  at  all  times  pro- 
tested against  the  performing  of  the  work, 
and  repeatedly  notified  plaintiff  of  that 
fact,  and  inquired  as  to  who  employed  him, 
and  at  no  time  recognized  the  acts  of  the 
alleged  agent  in  employing  plaintiff.  Find- 
Jay  V.  Hildenbrand,  29:  400,  105  Pac.  790, 
17  Idaho,  403. 

51.  That  a  man,  in  negotiating  for  a 
loan,  is  acting  for  his  wife  as  undi inclosed 
principal,  is  not  shown  by  evidence  that  qhe 
was  carrying  on  a  farm  in  her  own  name 
29L.R.A.(N:8.) 


and  that  all  the  marketing,  buying,  and 
selling  was  done  by  him  for  her.  Shields 
V.  Coyne,  29:  472,  127  N.  W.  63,  —  Iowa, 

52.  Parol  proof  of  a  promise  by  a  foster 
father  to  compensate  his  foster  daughter 
for  services  rendered  him  during  his  last 
illness,  or  circumstances  from  which  such  a 
promise  can  be  implied,  without  at  least 
some  corroboration,  is  insufficient  to  bind 
the  estate  of  the  deceased  parent.  Re  Daste, 
29:  297,  51  So.  677,  125  La.  657. 

53.  In  a  quo  warranto  proceeding  to 
oust  a  foreign  corporation  authorized  by 
its  charter  to  brew  and  sell  beer  from  exer- 
cising its  corporate  franchise  in  a  state,  on 
the  ground  that  it  has  not  complied  with 
the  statutory  requirements  concerning  for- 
eign corporations,  and  is  engaged  in  the  un- 
lawful sale  of  intoxicating  liquor,  evidence 
that  it  has  not  received  permission  from 
the  state  charter  board  to  do  business  there- 
in, that  it  conveyed  its  real  estate  to  its 
secretary  to  avoid  "trouble  and  complica- 
tions," which,  both  before  and  after  such 
transaction,  was  used  to  promote  the  unlaw- 
ful sale  of  the  corporation's  beer,  that  it 
furnished  bar  fixtures  necessary  for  such  un- 
lawful use,  upon  which  it  paid  taxes,  and 
that  it  employed  salesmen  to  solicit  and  re- 
ceive orders  within  the  state,  which  were 
filled  by  shipping  the  liquor  f.  o.  b.  to  the 
various  purchasers,  the  liquor,  however,  be- 
in^  received  by  a  drayman  employed  and 
paid  by  the  corporation,  who  stored  it  in  a 
warehouse  rented  by  the  corporation,  and 
in  which  it  had  an  internal  revenue  stamp 
posted,  from  which  place  the  beer  was  taken 
by  the  purchasers,  or  delivered  by  the  dray- 
man, sufficiently  supports  a  finding  of  fact 
that  the  corporation  was  unlawfully  en- 
gaged in  the  liquor  business  within  the  state, 
warranting  a  judgment  of  ouster.  State 
ex  rel.  Jackson  v.  Wm.  J.  Lemp  Brew.  Co. 
29:  44,  102  Pac.  504,  79  Kan.  705. 

54.  To  sustain  a  conviction  under  a  stat- 
ute forbidding  the  owner,  keeper,  or  man- 
ager, whether  in  whole  or  in  part,  of  a 
dance  house,  to  permit  any  person  under 
twenty-one  years  of  age  to  be  or  remain 
therein,  it  is  not  necessary  that  a  part 
owner  who  personally  assisted  in  conduct- 
ing a  public  dance  hall  should  have  been 
present  at  the  dance  on  the  night  alleged 
in  a  complaint  for  permitting  a  minor  to 
remain  therein  in  violation  01  the  statute, 
where  it  appears  that  such  part  pro- 
prietor had  frequently  been  in  charge  when 
the  minor  named  in  the  complaint  had  been 
present.  State  v.  Rosenfield,  29:  331,  126 
N.  W.  1068,  —  Minn.  — . 

55.  The  court  cannot  permit  a  jury  to 
convict  on  the  testimony  of  an  accomplice 
which  merely  tends  to  show  the  guilt  of 
accused.  Thorp  v.  State,  29:  421,  129  S.  W. 
607,  —  Tex.  Crim.  Rep.  — . 

56.  A  conviction  of  unlawfully  perform- 
ing a  marriage  ceremony  where  the  female 
was  under  the  age  of  fifteen  years  cannot  be 
sustained  where  the  only  evidence  as  to 
the  age  of  the  female  was  a  statement  read 
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by  a  witness  from  a  written  memorandum, 
the  use  of  which  was  not  lawfully  permisai- 
ble  because  the  correctness  thereof  when 
made  had  not  been  first  established.  Terri- 
tory V.  Harwood,  29:  504,  110  Pac.  656,  — 
N.  M.  — . 

Admissibility   under   particular  plead- 
ings. 

57.  Evidence  of  the  promise  of  the  mas- 
ter to  remedy  a  defect  in  an  instrumental- 
ity is  admissible  in  evidence  for  the  serv- 
ant^ under  a  declaration  averring  that  the 
master  set  the  servant  to  work  with  an  in- 
strumentality that  he  had  negligently  per- 
mitted to  become  defective  and  to  so  re- 
main, without  proper  repair  and  inspection, 
although  no  averment  of  such  promise  is 
contained  in  the  declaration,  as  the  action 
is  based  upon  the  negligence  of  the  defend- 
ant, and  not  upon  the  nonperformance  of 
the  promise.  Comer  v.  Meyer  (N.  J.  Err. 
&  App.)  29:597,  74  Atl.  497,  —  N.  J.  — . 

Variance. 

58.  That  a  note  sued  on  is  alleged  to 
have  been  delivered  to  the  holder  by  the 
first  indorser,  while  the  evidence  shows  that 
the  indorsement  was  in  blank,  and  the  note 
was  actually  delivered  to  plaintiff  by  one 
who  received  it  after  the  indorsement,  does 
not  constitute  a  fatal  variance.  Lilly  v. 
Hamilton   Bank,  29:  558,  178   Fed.  63,   102 

V»»     L/.     Aa     1. 

EXAMINATION. 

Of  witness,  see  Witnesses,  5. 

EXECUTION. 

Sale  under,  see  Judicial  Sale. 
Reformation  of  sheriflf's  deed,  see  Ref- 
ormation of  Instruments. 

EXECUTORS     AND     ADMINISTRAT- 
ORS. 

Right  of  administrator  to  recover  ac- 
crued amount  of  annuities  in  case 
of  death  between  two  quarterly 
periods,  see  Annuities. 

Liability  of  estate  to  pay  for  services 
by  adopted  child  of  deceased,  see 
Contracts,  2. 

Presumption  ini  suit  against  estate  by 
foster  child  for  services,  see  Evi- 
dence, 22. 

Grant  of  letters  of  administration  up- 
on estate  as  starting  statute  of 
limitations,  see  Limitation  of  Ac- 
tions, 5. 

Enforcement  of  purchaser's  bid  at  ad- 
ministrator's sale,  see  Judicial 
Sale,  3. 

Rescission  of  purchase  at  administra- 
tor's sale,  see  Vendor  and  Purchas- 
er, 1. 

1.  An  executor  who  is  empowered  by 
the  will  to  do  anything  concerning  testator's 
estate  which  he  himself  would  do  if  living, 
leaving  it  to  his  judgment  how  he  shall 
manage  "my  business,"  has  power,  where 
testator's  business  is  the  managemont  of  a 
corporation  of  which  he  is  practically  the  * 
20L.R.A.(N.S.) 


sole  stockholder,  to  borrow  money,  if  neces- 
sary, to  carry  on  the  business,  and  bind  the 
entire  estate  for  its  repayment.  Scliliek- 
man  v.  Citizens'  Nat.  Bank,  29:  264,  129 
S.  W.  823,  —  Ky.  — . 

2.  Authority  conferred  upon  an  exec- 
utor to  carry  on  testator's  business  without 
bond  will  not,  upon  his  resignation,  pass  to 
an  administrator  de  bonis  non  with  the  will 
annexed.  Schlickman  v.  Citizens'  Nat 
Bank.  29:  264,  129  S.  W.  823,  —  Ky.  — . 

3.  The  power  conferred  upon  an  exec- 
utor to  carry  on  testator's  business  d(e» 
not  pass  to  an  administrator  de  botits  non 
because  of  a  clause  to  the  effect  that  the  de- 
vise to  testator's  children  is  subject  to  tfat^ 
power  conferred  on  the  executor,  and  shall 
in  no  case  be  construed  as  a  limitation  up- 
on his  power  to  carry  on  the  business. 
Schlickman  v.  Citizens'  Nat.  Bank,  29:  264, 
129  S.  W.  823,  —  Ky.  — . 

4.  A  statute  providing  that  an  adminis- 
trator with  the  will  annexed  shall  exercise 
all  the  powers  and  authority,  and  possess 
the  same  rights'  and  interest,  as  the  execu- 
tors named  therein,  does  not  confer  upon 
such  administrator  a  power  conferred  by 
the  will  upon  the  executor,  to  carry  on  tes- 
tator's business  without  bond.  Schlickman 
V.  Citizens'  Nat.  Bajik,  29:  264,  129  S.  W. 
823,  —  Ky.  — .  (AunoUtedi 

5.  Failure  of  the  trustee  to  pay  an  as- 
sessment for  benefits  to  the  trust  propertj 
by  a  public  improvement,  aa  required  b? 
statute,  will  render  his  estate  liable  there- 
for, although  the  trust  ends  at  his  death,  so 
that  there  is  no  trust  estate  from  which 
his  estate  can  be  reimbursed  for  the  amount 
paid.  Bangor  v.  Peirce,  29:  770,  7G  AtL  915, 
—  Me.  — . 

EXECUTORY   TRUST. 

See  Trusts,  1. 

EXEMPLARY  DAMAGES. 

See  Damages,  1,  6. 

EXHIBITION. 

Of  person  to  jury,  see  Evidence,  2& 

EXPENDITURES. 

See  Estoppel,  2.  « 

EXPERT    TESTIMONY. 

In  general,  see  Evidence,  28. 

EXPLOSIONS  AND  EXPIiOSIVES. 

Presumption  as  to  cause  of  explosion, 

see  Evidence,  14. 
Presumption   and   burden  of  proof  ai 

to  negligence,  see  Evidence,  19. 
Hypothetical  questions  as  to  cause  of, 

see  Evidence,  28. 

EX  POST  FACTO  LAW. 

See  Constitutional  Law,  L 

FACTS. 

.    Review  of,  on  appeal,  see  Appeal  and 
Error,  l»-22. 
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FEDERAIi  QUESTION. 

Ab  basis  of  jurisdiction  on  appeal^  see 
Appeal  and  Error^  I, 

FENCES. 

Reasonableness  of  ordinances  as  to  rail- 
road fence,  see  Municipal  Corpora- 
tions, 3. 

Injury  to  animals  by  failure  of  rail- 
road to  fence,  see  Railroads,  1. 

FIDUCIARY  RELATIONS . 

Of  Agent,  see  Principal  and  Agent,  4,  5. 

FINDINGS. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  22. 

FINES. 

For  violation  of  liquor  law^  see  Appeal 
and  Error,  2. 

FITNESS. 

Warranty  of,  see  Sale,  3. 

FliAGMAN. 

Reliance  on,  at  railroad  crossing,  see 
Railroads^  3. 

FlilGHT. 

Evidence  of  flight  of  accused,  see  Evi- 
dence, 42. 

FLOOD. 

Duty  of  carrier  with  respect  to  goods 
caught  in,  see  Carriers,  15. 

FOLLOWING  TRUST  PROPERTY. 

See  Trusts,  10-12. 

FOOD. 

Constitutionality  of  ordinance  author- 
izing summary  destruction  of  milk, 
see  Constitutional  Law,  6,  0. 

Review  by  courts  of  ordinance  as  to, 
see  Courts,  1. 

FORCIBLE  ENTRY  AND  DETAINER. 

Direction  of  verdict,  see  Trial,  21. 

FORECLOSURE. 

Of  mortgage,  generally,  see  Mortgage, 
3-7. 

Of  vendors'  lien,  see  Vendor  and  Pur- 
chaser, 1. 

FOREIGN  CORPORATIONS. 

See  Corporations,  7,  8. 

FORFEITURE. 

Of  license  for  sale  of  liquors,  see  Appeal 
and  Error,  2. 

Waiver  of  forfeiture  of  insurance  pol- 
icy, see  Insurance,  8,  9. 

Of  timber  by  nonremoval  within  time 
limited,  see  Timber,  2. 

FORGERY. 

Effect  of  indorsement  as  warranting 
drawer's  signature,  see  Bills  and 
Notes,  2. 

Recovery  by  drawee  of  forged  draft,  see 
Bills  and  Notes,  11. 
29L.R.A.(N.S.) 


FRANCHISE. 

Sufficiency  of  ordinance  granting  light- 
ing franchise  to  convey  right  to 
use  streets,  see  Municipal  Cor- 
porations, 2. 

Right  of  owner  of  franchise  for  public 
benefit  which  is  not  exclusive  to 
injunction  against  its  invasion 
without  right,  see  Nuisance,  2. 

FRAUD  AND  DECEIT. 

As  defense  to  note  in  hands  of  trans* 
feree,  see  Bills  and  Notes,  4-8. 

Presumption  and  burden  of  proof  where 
note  is  purchased  by  fraud,  see  Evi- 
dence, 12,  13. 

Admissibility  of  evidence  on  question 
of,  see  Evidence,  36,  43. 

Effect  of,  on  running  of  limitations,  see 
Limitation  of  Actions,  3. 

Effect  of  agent's  fraud  on  rule  as  to 
imputing  his  knowledge  to  prin- 
cipal, see  Notice,  5,  6. 

In  obtaining  release,  see  Release. 

In  sale  of  animals,  see  Sale,  6. 

Sufficiency  of  evidence  to  take  ques- 
tion to  jury,  see  Trial,  3. 

As  question  for  jury,  see  Trial,  8. 

Liability  of  trust  estate  for  fraud  of 
trustee,  see  Trusts,  6-12. 

Transfers  in  fraud  of  creditors,  see 
Fraudulent  Conveyances. 

One  who  lends  money  to  an  insane 
person  with  which  to  purchase  real  estate 
cannot,  where  both  he  and  the  vendor  act 
independently  and  without  knowledge  of 
the  insanity,  compel  the  vendor  to  return 
the  money  to  him  on  the  ground  of  fraud. 
Murphree  v.  Clisby,  29:  933,  52  So.  907, 
—  Ala.  — . 

FRAUDULENT  CONVEYANCES. 

1.  The  fact  that  members  of  an  insol- 
vent partnership  contribute  the  insurance 
money  received  for  a  destruction  of  its 
assets  by  fire,  to  the  organization  of  a  cor- 
poration, to  continue  its  business,  taking 
stock  in  such  corporation  in  return,  does 
not  necessarily  imply  a  fraudulent  intent 
on  their  part  to  hinder  and  delay  the  credit- 
ors of  the  partnership.  Byrne  Hammer  Dry 
Goods  Co.  V.  Willis-Dunn  Co.  29:  589,  121 
K.  W.  620,  23  S.  D.  221. 

2.  The  issuance,  by  a  corporation  or- 
ganized to  continue  the  business  of  an  in- 
solvent partnership,  of  its  stock  to  the 
members  of  the  partnership,  who  contribut- 
ed cash  received  from  insurance  on  tht* 
partnership  property,  is  a  sufficient  consid- 
eration for  the  money  so  contributed,  so 
that  it  is  not  liable  to  account  for  siicii 
money  to  the  creditors  of  the  partnership. 
Byrne  Hammer  Dry  Goods  Co.  v.  Willis- 
Dunn  Co.  29:  589,  121  N.  W.  620,  23  S.  D. 
221. 

3.  A  statute  making  transfers  of  per- 
sonal property  without  immediate  change 
of  possession  void  as  against  creditors  has 
no  application  to  a  transfer  of  corporate 
stock  not  entered  on  the  books  of  the  cor- 
poration, but  the  certificates  of  which  were 
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delivered  to  the  transferee.    State  Banking 
&  T.  Co.  V.  Taylor,  29:  523,  127  N.  W.  690, 

—  S.  D.  — . 

FREEDOM  OF  WORSHIP. 

See  Constitutional  Law,  11. 

FREIGHT   CARRIERS. 

See  Carriers. 

FRIGHT. 

Recovery  for  death  from  fright  caused 
by  blasting,  see  Death,  2. 

Effect  of  fright  of  animal  on  right 
to  recover  for  injuries  thereto  from 
obstruction  in  highway,  see  High- 
ways, 6,  8. 

GAMING. 

As  to  lottery,  see  Lottery. 

GARNISHMENT. 

Exempting  wages  of  railroad  employees 
from  garnishment,  see  Constitu- 
tional Law,  4,  6. 

Attachment  of  foreign  railroad  cars, 
see  Action  or  Suit;  Attachment, 
2,  3;  Commerce,  2. 

GIFT. 

Of  public  money,  see  Public  Moneys. 

1.  A  gift  is  established  by  the  de- 
positing in  bank,  through  another,  of  mon- 
ey in  the  names  of  the  minor  children  of 
the  donor,  the  taking  of  certificates  of  de- 
posit in  their  names,  and  the  retention  of 

•such  certificates  by  the  one  actually  mak- 
ing the  deposit  as  guardian  for  the  donees, 
where  the  bank  knew  that  the  children 
were  infants,  and  accepted  the  money  as 
belonging  to  them.  McMahon  v.  German- 
American  Nat.  Bank,  29:  67,  127  N.  W.  7, 

—  Minn.  — . 

2.  To  make  a  complete  gift  of  personal 
property  inter  vivos,  there  must  be  a  de- 
livery of  the  property  from  the  donor  to 
the  donee,  or  to  some  person  for  him.  Dew- 
ey V.  Barnhouse,  29:  166,  109  Pac.  1081,  — 
Kan.  — . 

3.  Where  a  donor  decides  to  give  to 
another  a  certificate  of  shares  in  a  build- 
ing and  loan  association,  and  to  make  the 
payments  thereon  for  the  donee  until  ma- 
turity, and  then  causes  such  certificate  to 
be  issued  in  the  name  of  the  donee,  re- 
taining possession  thereof  himself,  and 
makes  the  subsequent  payments  thereon  in 
the  name  of  the  donee,  but  at  all  times 
regards  the  certificate  as  the  property  of 
the  donee,  and  his  possession  as  holding  in 
trust  for  such  donee,  the  delivery  to  him- 
self as  trustee  of  the  donee  will  be  held 
sufficient  to  complete  the  gift.  Dewey  v. 
Barnhouse,  29:  166,  109  Pac.  1081,  —  Kan. 
— .  (Annotated) 

GOOD  FAITH. 

Burden   of   establishing,   see    Evidence, 

12,  13. 
Evidence  to  show,  see  Evidence,  30. 
29  L.R.A.(N.S.) 


GRAVEL  PIT. 

Right  to  dower  in.  Bee  Damages,  5, 
Dower,  1. 

GUARDIAN  AND  WARD. 

Right  of  guardian  ad  litem  to  appeal 
case  to  court  of  last  resort,  see 
Appeal  and  Error,  3. 

Liability  of  bank  for  cashing  certifi- 
cate of  deposit  payable  te  guard- 
ian to  one  not  in  fact  guardian 
see  Banks,  4,  5. 

Guardian  of  incompetent  person,  see 
Incompetent  Persons. 

An  infant's  guardian,  by  giving  a 
receipt  for  money  not  received  by  him,  but 
purporting  to  have  been  received  in  sat- 
isfaction of  the  ward's  interest  in  his  an- 
cestor's homestead,  in  proceedings  prose- 
cuted under  an  unconstitutional  statute 
providing  that  the  surviving  spouse  may 
elect  to  retain  a  homestead  worth  more 
than  $1,000  after  deducting  encumbrances, 
by  payment  to  the  heirs  of  the  proportion- 
ate share  descending  to  them,  will  not  es- 
top the  ward  from  subsequently  asserting 
his  estate  in  the  homestead.  Draper  v. 
Clayton,  29:  153,  127  N.  W.  369,  —  Neb.  — w 

HARMLESS  ERROR. 

See  Appeal  and  Error,  23-38. 

HAWKERS. 

See  Peddlers. 

HEALTH. 

Review  by  courts  of  health  ordinance, 
see  Courts,  1. 

Of  insured,  warranties  or  representa- 
tions as  to,  see  Insurance,  4-d. 

HEARSAY. 

Evidence  of,  see  Evidence,  32-34. 

HIGHWAYS. 

Negligence    in   use   of   automobile  on, 

see  Automobiles,  1. 
Sufficiency  of  ordinance  to  cariy  grant 

of  right   to  use  for  electric  light 

goles    and    wires,    see    Municipal 
Orporations,  2. 
Liability    of    city    for    injury   to   em- 
ployee working  on,  see  Municipal 
Corporations,  6. 

Uses;  what  allowed  iu,  generally. 

Who  may  enjoin  use  of  streets  by  elec- 
tric light  and  power  company,  see 
Nuisance,  2. 

Presumption  of  consent  of  abutting 
owner  to  use  of  highway  by  tele- 
graph  company,   see  Evidence,  21, 

Presumption  of  rights  in  highway  from 
lapse  of  time,  see  Evidence,  21. 

1.  A  telegraph  company  which  has  a 
right,  as  against  the  abutting  owner,  to 
maintain  a  line  of  poles  along  the  highway 
in  front  of  his  property,  has  included  there- 
in the  right  to  set  additional  poles  where 
necessary  to  strengthen  the  line  because 
of  the  weight  of  additional  wires.    Western 
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r.  Tele*?.  Co.  V.  Polliemus,  29:  465,  178  Fed. 
IHH,  -  -  C.  C.  A.  — . 

Ohstriiotion. 

2.  The  entire  width  of  a  highway  as 
laid  out  is  subject  to  the  public  easement 
of  passage,  and,  ^f  a  less  width  is  graded 
and  worked  for  travel,  Or  if  a  bridge  or 
oulvert  does  not  extend  to  the  entire  width, 
tlie  public  rights  of  passage  are  not  there- 
by limited  in  favor  of  one  who  places  an 
unauthorized  or  improper  structure  within 
the  highway  limits.  Opdycke  v.  Public 
Service  R.  Co.  (N.  J.  Err.  &  App.)  29:  71, 
76  Atl.  1032,  —  N.  J.  — . 

3.  One  who  places  an  unauthorized  ob- 
struction within  the  limits  of  the  high- 
way as  laid  out  is  liable  to  an  action  at 
the  suit  of  any  person  who  is  specially 
damnified  thereby,  and  this  although  the 
obstruction  is  outside  the  traveled  way. 
Opdycke  ▼.  Public  Service  R.  Co'.  (N.  J. 
Err.  &  App.)  29:  71,  76  Atl.  1032,  —  N.  J. 

• 

Improvements;  repairs. 

Measure  of  damages  for  injuries  caused 
by  grading  and  sewering  of  streets, 
see  Damages,  8. 

Evidence  on  question  of  damages  by 
street  improvement,  see  Evidence, 
37. 

Liability  of  municipality  for  obstruct- 
ing surface  waters  in  grading 
street,  see  Municipal  Corporations, 
7. 

Setting  aside  verdict  against  city  for 
injury  caused  by,  see  New  Trial. 

4.  A  municipal  corporation  is  not  re- 
quired to  exercise  as  high  a  degree  of  care 
in  grading  and  constructing  a  rural  way 
within  its  limits  as  where  improving  a 
street  in  the  populous  portions  of  the  city, 
but  ordinarily  more  care  must  be  used 
upon  such  a  way  than  would  be  required 
on  an  ordinary  country  road.  Ncidhardt 
V.  Minneapolis,  29:  822,  127  N.  W.  484,  — 
Minn.   — .  (Annotated) 

5.  A  municipal  corporation  in  improv- 
inpr  and  maintaining  a  rural  way  within  its 
limits  is  not  required  to  grade  or  improve 
to  the  entire  width  of  the  highway.  Neid- 
hardt  v.  Minneapolis,  29:  822,  127  N.  W. 
4*1,  —  Minn.  — . 

Liability  for  injuries  on. 

Injuries  by  improving  or  repairing 
highway,  see  supra,  4,  5. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause. 

Negli(?ence  as  question  for  jury,  see 
Trial,  12. 

6.  A  municipal  corporation  is  not  liable 
for  the  death  of  a  horse  through  collision, 
while  running  away  from  a  cause  for  which 
the  municipality  is  not  responsible,  with  an 
obstruction  left  standing  near  the  curb  in 
the  highway,  if  ample  space  remained  in 
the  highway  for  safe  travel,  so  that  the 
fctreet,  with  the  obstruction .  in  it.  was 
reasonably  safe  for  the  uses  of  ordinary 
public  travel.  Harrodaburg  v.  Abraham,  29: 
199.  127  S.  W.  768,  138  Ky.  157. 

(Annotated) 
»L.R.A.(N.S.) 


7.  A  municipal  corporation  is  not  lia- 
ble for  injury  to  a  pedestrian  who,  in  at- 
tempting to  cross  a  street,  stumbles  and 
falls  because  of  a  piece  of  stone  projecting 
2  inches  above  the  level  of  the  cross  walk, 
where  the  walk  is  constructed  of  two  level 
strips  of  paving  stone,  with  the  intervening 
space  filled  with  loose  stones,  and  covered 
with  dirt.  Richmond  v.  Schonberger,  29: 
180,  68  S.  E.  284,  —  Va.  — . 

(Annotated) 

8.  That  a  horse  is  running  beyond  con- 
trol when  he  is  injured  because  of  an  un- 
lawful and  improper  structure  in  the  high- 
way does  not  prevent  recovery  against  the 
party  maintaining  the  obstruction,  for  the 
injury  to  the  horse,  where  the  runaway  was 
not  attributable  to  the  plaintiff's  negli- 
gence. Opdycke  v.  Public  Service  R.  Co. 
(N.  J.  Err.  &  App.)  29;  71,  76  Atl.  1032, 
—  N.  J.  — , 

9.  An  owner  of  property  is  not  liable 
for  injuries  to  a  pedestrian  caused  by  step- 
ping on  a  tomato  hidden  by  straw  upon  the 
sidewalk  adjoining  his  premises,  under  an 
ordinance  of  the  city  in  which  the  accident 
occurred,  which  makes  it  unlawful  for  any 
person  to  throw  or  leave  upon  the  side- 
walk any  straw,  rubbish,  or  other  refuse, 
where  there  is  no  proof  that  such  owner 
had  violated  the  orainance,  or  was  in  any 
way  responsible  for  the  presence  of  the 
tomato  upon  the  sidewalk.  Riseman  v. 
Hayden  Brothers,  29:  707,  126  N.  W.  288, 
86   Neb.   610.  (Annotated) 

10.  Consent  granted  pursuant  to  stat- 
ute for  the  construction,  maintenance,  and 
operation  of  a  street  railway  along  a  high- 
way does  not  warrant  the  construction  and 
maintenance  within  the  limits  of  the  high- 
way as  laid  out,  but  outside  of  the  traveled 
way,  of  an  open  trestle  trolley  bridge  that, 
in  design  and  construction,  is  dangerous  to 
ordinary  travel,  and  calculated  to  entrap 
and  kill  horses  and  other  animals  which 
may  reasonably  be  expected  to  attempt  to 
pass  over  it.  Opdycke  v.  Public  Service  R. 
Co.  (N.  J.  Err.  &  App.)  29:  71,  76  Atl. 
1032,  —  N.  J.  — . 

Contributory   negligence. 

Of   person   injured  by  automobile,  see 

Automobiles,  2. 
At  railway  crossing,  see  Railroads,  2- 

5. 

11.  It  is  not,  as  between  a  pedestrian 
and  a  municipality  which  has  negligently 
left  the  catch -basin  at  the  end  of  a  culvert 
unguarded,  negligence  per  se  to  walk  upon 
the  left  side  of  the  street,  nor,  for  the 
purpose  of  avoiding  a  rapidly  approach- 
ing vehicle,  to  turn  to  the  left,  so  as  to 
preclude  recovery  for  the  injuries  sustained 
while  so  doing  by  falling  into  such  opening. 
Neidhardt  v.  Minneapolis,  29:  822,  127  N.  W. 
484,  —  Minn.  — . 

HOLDING   OVER. 

By   tenant,   see   Landlord  and  Tenant. 

HOMESTEAD. 

Curative  act  as  to,  see  Constitutional 
Law,  1. 
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Jurisdiction  of  county  court  to  deter- 
mine title  to,  see  Courts,  2. 

Estoppel  of  infant  to  claim  rights  in, 
by  act  of  guardian,  see  Guardian 
and  Ward. 
Conclusiveness  of  ex  parte  order  setting 
apart  to  widow  homestead  inter- 
est  as  against  children,  see  Judg- 
ment, 6. 

When  action  to  recover  interest  in,  is 
barred,  see  Limitation  of  Actions, 
7. 

Succession  tax  on,  see  Taxes,  7. 

homicide:. 

Admissibility  of  evidence,  see  Evidence, 
34. 

Indictment  for,  see  Indictment,  Infor- 
mation and  Complaint,  2. 

Instructions  in  prosecution  for,  see 
Trial,  25. 

Question  for  jury  as  to  self-defense,  see 
Trial,  17. 

1.  A  roomer  in  a  house  cannot  when 
attacked  by  its  owner,  in  the  building,  out 
of  his  own  room,  take  life,  without  i*e- 
treating,  on  the  theory  that  he  is  in  his 
own  habitation.  State  v.  Dyer,  ag:  459, 
124  N.  W.  629,  —  Iowa,  — . 

2.  One  cannot  excuse  the  taking  of 
life,  on  the  ground  of  self-defense,  unless  it 
was,  or  reasonably  appeared  to  be,  the 
only  means  of  saving  his  own  life,  or  pre- 
venting great  bodily  injury.  State  v.  Dyer, 
ag:  459,  124  N.  W.  629,  —  Iowa,  — . 

HOSPITAL. 

Cancer  hospital  as  nuisance,  see  Nui- 
sances, 1. 

HOURS  OF  liABOR. 

Statute  regulating,  see  Commerce,  3,  4; 
Constitutional  Law,  10;  Evidence, 
2. 

HUSBAND  AND  WIFE. 

Conflict  of  laws  as  to  community  prop- 
erty, see  Conflict  of  Laws,  3,  6. 

Notice  to  purchaser  of  property  from 
one  representing  himself  to  be  a 
single  man,  of  wife's  interest  there- 
in, see  Notice,  1. 

Burden  of  proving  that  purchaser  from 
husband  had  notice  of  wife's  equi- 
ty, see  Evidence,  6. 

Presumption  of  antenuptial  agreement, 
see  Conflict  of  Laws,  6. 

Defense  to  action  for  causing  death 
of  married  woman,  see  Death,  1. 

As  to  divorce  or  separation,  see  Di- 
vorce and   Separation. 

Embezzlement  by  husband  of  wife's 
funds,  see  Embezzlement,  2,  3. 

Sufficiency  of  evidence  to  show  that 
husband  was  acting  for  wife  as 
undisclosed  principal,  see  Evidence, 
51. 

Insurance  on  life  of  married  woman, 
see  Insurance,  4-6. 

1.  A  deserted  wife  cannot  claim  cora- 
29  L.R.A.(N.S.) 


munity  rights  in  property  bought  and  sold 
by  her  husband  in  another  state,  under  tbe 
solemn  assurance  that  he  was  a  single 
^nan,  where  there  is  nothing  on  the  record;) 
or  in  the  circumstances  to  charge  the  gnu- 
tees  with  notice  of  any  community  righiis 
in  the  property.  Daly  v.  ^Rizzutto,  29: 467, 
109  Pac.  276,  —  Wash.  — .  (Annotated) 

2.  Under  a  statute  permitting  a  mar- 
ried woman  to  maintain  actions  for  all  tort": 
committed  against  her  or  her  separate  prop- 
erty, in  the  same  manner  as  if  sole,  she  may 
^  maintain  an  action  for  the  alienation  from 
her  of  the  aflfections  of  her  husband.  Sims 
V.  Sims  (N.  J.  Err.  &  App.)  29:  842,  76  Ati. 
1063,  —  N.  J.  — .  (Annotated) 

HYPOTHETICAIi    QUESTIONS. 

Review  of,  on  appeal,  see  Appeal  anJ 

Error,  13,  14. 
In  general,  see  Evidence,  28. 

HilJSGAIi   CONTRACTS. 

Specific  performance  of,  see  Specific 
Performance. 

IlililCIT  REIiATIONS. 

Between  parties  to  contract  for  eerr- 
ices   as    defense    to   action  to  re 
cover   for  services,   see   Contracts. 
9. 

IlililTERACY. 

Assistance  to  illiterate  voter,  see  Stat 
utes,  6. 

Competency  of  illiterate  person  as  wit- 
ness, see  Witnesses,  1. 

IMPLIED  AGREEMENTS. 

See  Contracts,  1,  2. 

IMPLIED  WARRANTY. 

On  sale,  see  Sale,  3-5. 

IMPROVEMENTS. 

Estoppel   by   permitting,  see  Estoppel 

2. 
Of  highway,  see  Highways,  4,  5. 

IMPUTED   NOTICE. 

See  Notice,  3-6. 

INCEST. 

Evidence  in  prosecution  for,  see  En- 
dence,  40. 

INCOMPETENT  PERSONS. 

xUght  of  guardian  ad  litem  to  appeal 
case  to  court  of  last  resort,  5« 
Appeal  and  Error,  3. 

Opinion  evidence  as  to  sanity,  see  Evi- 
dence, 29. 

Mental  capacity  of  insured  assigning 
policy,  see  Insurance,  7. 

Right  of  one  lending  money  to,  .1* 
against  vendor  of  real  cstatf 
in  which  monev  is  investe<I,  ^t? 
Fraud  and   Deceit. 

Subrogation  of  one  lending  money  ta 
insane  person  which  is  invested  i" 
real  estate,  see  Subrogation. 

1.  That  the  bond  of  a  guardian  to  wbom 
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a  license  for  the  sale  of  the  real  estate  off 
his  insane  ward  has  been  legally  issued 
was  approved  by  the  court  clerk  to  whom 
the  district  judge  to  whom  it  was  made 
had,  upon  presentation  to  him,  while  oc- 
cupied with  other  matters,  and  without 
noting  its  nature,  directed  it  to  be  taken, 
and  not  formally  by  such,  judge  himself, 
will  not  render  a  sale  made  pursuant  to 
such  license  void  upon  collateral  attack 
under  a  statute  providing  that  every  guard- 
ian licensed  to  sell  real  estate  shall  give 
bond  to  the  judge  of  the  district  court, 
with  sufficient  surety  or  sureties,  "to  be 
approved  by  such  judge/'  at  least,  where 
tlie  sale,  which  was  for  full  value,  has  been 
confirmed  and  the  proceeds  duly  accounted 
for  by  the  guardian,  and  it  appears  that 
the  utmost  good  f^ith  characterized  the 
whole  transaction.  Buchanan  v.  Hunter, 
29:  147,  127  N.  W.  166,  --  Neb.  — . 

2.  Notice  to  an  insane  ward  of  an 
application  by  his  guardian  for  a  license 
to  sell  the  ward's  real  estate  for  the  pur- 
pose of  paying  his  debts  is  not  necessary, 
in  the  absence  of  statute,  in  order  to  render 
the  sale  valid,  as  such  a  sale  is  a  pro- 
ceeding in  rentf  and  not  adverse  to  the  in- 
terests of  the  ward.  Buchanan  v.  Hunter, 
29:  147,  127  N.  W.  166,  —  Neb.  — . 

(Annotated) 

3.  Notice  to  an  insane  ward  of  an 
application  by  his  guardian  for  a  license 
to  sell  the  ward's  real  estate  for  the  pur- 
pose of  paying  his  debts  is  not  required  by 
Neb.  Comp.  Stat.  1909,  chap.  23,  §  49,  pro- 
viding that  a  copy  of  the  order  "shall  be 
personally  served  on  the  next  of  kin  of  such 
ward  and  on  all  persons  interested  in  the 
eHtate."  Buchanan  v.  Hunter,  29:  147,  127 
X.  W.   166,  —  Neb.  — , 

IXDEFINITENESS. 

Of  tax  deed,  see  Taxes,  5. 

INDEPENDENT  CONTRACTORS. 

Master's  liability  for  acts  of,  see  Mos* 
ter  and  Servant,  16. 

INDICTMENT,    INFORMATION,    AND 
COMPLAINT. 

1.  Under  a  statute  making  it  a  mis- 
demeanor to  permit  "any  person  under  the 
age  of  twenty-one  years  to  be  or  remain  in 
any  dance  house,  concert  saloon,  place  where 
intoxicating  liquors  are  sold  or  given  away, 
or  in  any  place  injurious  to  the  morals," 
a  complaint  for  permitting  a  person  under 
twenty -one  rears  of  age  to  remain  in  a 
**dance  hall"  need  not  describe  the  char- 
acter of  such  hall,  nor  allege  that  it  was  a 
place  injurious  to  the  morals.  State  v. 
Hosenfield,  29:  331,  126  N.  W.  1068,  — 
Minn.  — . 

2.  Murder  in  the  first  degree  is  charged 
by  an  indictment  alleging  that  accused  did, 
with  intent  to  kill  and  murder,  wrongfully, 
deliberately,  and  premeditatedly,  and  with 
malice  aforethought,  shoot  a  bullet  from  a 
revolver  into  the  body  of  accused,  and  that 
29  L.R.A.(N.S.) 


death   resulted   therefrom.     State  y.  Dyer, 
29:  459,  124  N.  W.  629,  —  Iowa,  — . 

INDORSEMENT. 

Of  bill  or  note,  see  Bills  and  Notes,  I, 
2. 

INFANTS. 

Increasing  on  appeal  allowance  for 
negligent  killing  of,  see  Ap))eal 
end  Error,  39. 

Liability  of  bank  for  cashing  certifi- 
cate of  deposit  payable  to  guard- 
ian to  one  not  in  fact  guardian,  see 
Banks,  4,  5. 

Negligence  of,  in  jumping  from  moving 
train,  see  Carriers,  8. 

Forbidding  presence  of,  in  dance  halls, 
see  Constitutional  Law,  3,  8; 
Criminal  Law,  1;  Evidence,  ^4; 
Indictment,  Information  and  Com- 
plaint,  1;    Statutes,   5. 

Measure  of  damages  for  injury  to,  see 
Damages,  7. 

Burden  of  proving  capacity  of,  see 
Evidence,  6-9. 

Admissibility  of  evidence  to  show  ca- 
pacity of,  see  Evidence,  38. 

Evidence  in  action  for  injury  to  in- 
fant employee,  see  Evidence,  35. 

Statute  forbidding  performance  of  mar- 
riage ceremony  for,  see  Evidence, 
56. 

When  action  by,  to  recover  interest 
in  homestead  is  barred,  see  Limita- 
tion of  Actions,  7. 

Master's  duty  toward  infant  employee, 
generally,  see  Master  and  Servant, 
2. 

Master's  duty  to  warn  and  instruct, 
see  Master  and  Servant,  5,  6. 

Assumption  of  risk  by  infant  employee, 
see  Master  and  Servant,  11,  12. 

Contributory  negligence  of  infant  em< 
ployee,  see  Master  and  Servant, 
13. 

Liability  of  owner  of  bus  for  injury 
to  boy  invited  by  driver  to  ride 
free  of  charge,  see  Master  and 
Servant,  15. 

Negligence  towards,  generally,  see  Neg- 
ligence, 1,  2. 

Contributory  negligence  of,  see  Negli- 
gence, 3. 

Declarations  in  action  for  injury  to 
infant  employee,  see  Pleading,  7. 

Question  for  jury  as  to  capacity  of, 
see  Trial,  7,  13. 


INFORMATION. 

For   criminal    offense,   see    Indictment, 
«  Information,  and  Complaint. 

INHERITANCE  TAX. 

See  Taxes. 

INJUNCTION. 

Against  contract  in  restraint  of  trade, 
see  Contracts,  8. 

Anticipated  or  threatened  Injury. 

1.  If  a  corporation  engaged  in  a  pub- 
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lie  business  contracts  to  enter  upon  a  line 
of  conduct  in  respect  to  such  business  that 
tends  to  afTect  such  public  interest  in- 
juriously, and  is  contrary  to  public  policy 
and  ultra  vires,  performance  thereof  by  the 
corporation  may  be  restrained  in  equity 
at  the  suit  of  the  attorney  general,  without 
regard  to  whether  or  not  actual  injury  has 
resulted  to  the  public.  State  ex  rel.  McCar- 
ter  V.  Firemen's  Ins.  Co.  (N.  J.  Err.  & 
App.)  ag:  1194,  73  Atl.  80,  74  N.  J.  Eq. 
372. 

2.  The  business  of  fire  insurance  is 
affected  with  a  public  interest  within  the 
rule  that,  if  a  corporation  engaged  in  a 
public  business  contracts  to  enter  upop  a 
line  of  conduct  in  respect  to  such  business 
that  tends  to  afTect  such  public  interest 
injuriously,  and  is  contrary  to  public 
policy,  and  ultra  vires,  performance  there- 
of by  the  corporation  may  be  restrained  in 
ecjuity,  at  the  suit  of  the  attorney  general, 
without  regard  to  whether  or  not  actual 
injury  has  resulted  to  the  public.  State 
ex  rel.  McCarter  v.  Firemen's  Ins.  Co.  (N. 
J.  Err.  &  App.)  39:  1194,  73  Atl.  80,  74  N. 
J.  Eq.  372. 

As  to  parks,  highways,  and  railways. 

3.  Injunction  lies  to  prevent  a  tele- 
phone company  from  attempting  to  con- 
struct and  maintain  its  line  upon  a  rail- 
road right  of  way,  where  its  acts  in  so 
doing  are  unlawful.  Canadian  P.  R.  Co. 
V.  Aioosehead  Teleph.  Co.  29:  703,  76  Atl. 
885,  —  Me.  — . 

INSANITY. 

See  Incompetent  Persons. 

INSOLVENCY. 

As  to  bankruptcy,  see  Bankruptcy. 
Fraudulent    conveyance    by    insolvent, 
see  Fraudulent  Conveyances. 

INSPECTION. 

Effect    of,    on    warranty,   see    Sale,   4, 

5. 
See  also  Discovery  and  Inspection. 

INSTRUCTIONS. 

See  Trial,  22-25. 

INSURABLE    INTEREST. 

See  Insurance,  1. 

INSURANCE. 

Abatement  of  action  on  assigned  pol- 
icy because  of  suit  in  other  state, 
see  Abatement  and   Revival. 

Contract  by  flre  insurance  company  in 
restraint  of  trade,  see  Contracts,  Q. 

Evidence  as  to  capacity  of  one  making 
assignment,  see  Evidence,  29. 

Evidence  in  action  on  policy,  see  Evi- 
dence,  25. 

Injunction  against  illegal  contract  be- 
tween insurance  companies,  see 
Injunction,  2. 

Insurable  interest. 

1.  One  may  insure  his  own  life  for  the 
benefit  of  another  having  no  insurable  in- 
29  L.R.A.(N.S.) 


terest  therein,  where  he  makes  the  contract 
and  pays  the  premiums  himself.  Rupp  v. 
Western  Life  Indemnity  Co.  29:  675,  127  S. 
W.  490,  138  Ky.  18. 

Warranties  and  representations. 

2.  Concealment  by  the  applicant  ff«r 
insurance  on  a  stock  of  goods  of  the  exis- 
tence of  an  outstanding  unfiled  chattel  mort- 
gage thereon  by  answering  in  the  negative 
the  question  whether  the  property  wa-* 
mortgaged  or  encumbered,  constitutes  con- 
cealment of  a  fact  material  to  the  risk, 
within  the  meaning  of  a  policy  providing 
that  it  shall  be  void  if  the  insured  has  con- 
cealed or  misrepresented  any  material  fact 
or  circumstance  concerning  the  insurance 
or  the  subject  thereof,  and  avoids  the  policy. 
Madsen  v.  Farmers'  &,  M.  Ins.  Co.  29:  97, 
126  N.  W.  1086,  —  Neb.  — . 

3.  An  outstanding  unfiled  chattel  mort- 

?[age  on  a  stock  of  goods,  given  as  Beeurity 
or  a  guaranty  of  a  debt  of  the  mortgagor, 
although  containing  a  clause  that  it  shall 
not  be  valid  and  binding  until  filed,  consti- 
tutes an  encumbrance  within  the  mean  in:: 
of  a  policy  insuring  such  goods  against  fire, 
which  provides  that  the  policy  shall  be  void 
if  the  subject  of  the  insurance  be  or  be- 
come encumbered  by  a  chattel  mortga^. 
Madsen  v.  Farmers'  &  M.  Ins.  Co.  29:  97, 
126  N.  W.  1086,  —  Neb.  — . 

4.  An  agreement  or  stipulation  in  a  con- 
tract of  fraternal  insurance  with  a  married 
woman,  that  the  policy  shall  not  take  ef- 
fect unless  delivered  to  her  "while  in 
sound  health,"  is  not  violated  by  reason  of 
the  applicant  being  pregnant  at  the  time 
of  the  delivery  of  the  policy.  Rasicot  v. 
Royal  Neighbors  of  America,  29:  433,  108 
Pac.  1048,  —  Idaho,  — , 

6.  Confinement  in  childbirth  is  not  a 
''personal  ailment,"  within  the  meaning  of 
a  fraternal  benefit  certificate,  so  as  to  avoid 
it  because  of  a  negative  answer,  which  was 
made  a  warranty,  as  to  whether  the  appli- 
cant had,  within  seven  years,  consulted  a 
physician  in  regard  to  personal  ailmect, 
where  in  fact  the  applicant  had  been  attend- 
ed once  by  a  physician  during  confinemeiit. 
some  three  years  prior  thereto.  Rasici^t 
V.  Royal  Neighbors  of  America,  29:  433,  105 
Pac.  1048,  —  Idaho,  — . 

6.  A  negative  answer  to  a  question  in 
an  application  for  insurance,  the  answen 
in  which  are  made  warranties,  as  to  wheth- 
er the  applicant  was  then  pregnant,  will 
not  avoid  the  policy,  where  it  appears  that 
the  applicant  did  not  know  of  her  pr^vnaner 
at  the  time,  that  her  answer  was  in  good 
faith  and  honestly  made,  and  that  her  preg- 
nancy at  the  time  of  the  issuance  of  the 
policy  in  no  way  contributed  to  the  ultimate 
cause  of  death,  nor  increased  the  risk. 
Rasicot  v.  Royal  Neighbors  of  America. 
29:  433f  108  Pac.  1048,  —  Idaho,  — . 

Assignment  of  policy. 

7.  An  assignment  of  an  insurance 
policy  by  one  who,  by  a  long-exist  in  jr  h-ahit 
of  using  intoxicating  liquor  to  exwss.  *  •» 
permanently  impaired  his  mental  facultk** 
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to  such  an  extent  that  he  could  not  act  ra- 
tionally, is  invalid,  although,  at  the  time 
of  making  the  assignment,  he  is  not  in- 
toxicated and  does  not  manifest  any  aber- 
ration. Searlcs  v.  Northwestern  Mut.  L. 
Ins.  Co.  29:  405,  126  N.  W.  801,  —  Iowa,  — . 

Waiver;  estoppel. 

8.  A  subordinate  camp  of  a  fraternal 
benefit  society,  which  has  supervision  and 
right  of  expulsion  of  members,  which  col- 
lects dues  and  premiums  for  nearly  five 
years  succeeding  the  confinement  in  child- 
birth of  a  member  who,  in  good  faith,  war- 
ranted in  her  application  that  she  was  not 
then  pregnant,  when  in  fact  she  was,  during 
which  time  she  was  in  good  health,  waives 
the  right  of  the  society  to  insist  on  a  breach 
of  the  contract  for  the  falsity  of  the  answer. 
Rasicot  V.  Royal  Neighbors  of  America, 
29:  433f  108  Pac.  1048,  —  Idaho,  — . 

9.  A  fraternal  benefit  society  which 
issues  a  certificate  to  an  applicant,  and. 
thereafter  continuously  collects  dues  from 
her  for  nearly  five  years,  cannot,  after  her 
death,  repudiate  the  contract  on  the  ground 
that  the  certificate  never  went  into  effect, 
because  the  applicant  had  warranted  that 
she  was  not  pregnant  at  the  time  of  her 
application,  when  in  fact  she  was,  although 
such  fact  was  not  known  to  her,  and  in  no- 
wise contributed  to  the  cause  of  death,  nor 
increased  the  risk,  where  such  condition 
would  not  have  avoided  the  policy  or  been 
a  breach  of  the  contract  had  it  occurred 
after  the  contract  became  effective.  Rasicot 
V.  Royal  Neighbors  of  America,  29:433, 
108  Pac.  1048,  —  Idaho,  — . 

10.  The  unwillingness  or  inability  of  the 
arbitrator  chosen  by  insured  from  the  list 
furnished  by  the  insurer,  to  serve,  from  a 
cause  arising  after  he  is  chosen,  will  con- 
stitute a  waiver  on  the  part  of  the  insurer 
of  its  right  to  arbitrate  the  amount  of 
loss,  where  the  statute  provides  that  if  the 
company  shall  not,  within  ten  days  after  re- 
quest, name  three  men  each  of  whom  shall 
be  willing  to  act  as  a  referee,  it  shall  be 
deemed  to  have  waived  its  right  to  arbi- 
tration. Mowry  &  Pay  son  v.  Hanover  F. 
Ins.  Co.  29:  498,  76  Atl.  875,  —  Me.  — . 

Extent  of  recovery. 

11.  An  injury  which  wholly  incapaci- 
tates a  manual  laborer  from  performing 
any  and  every  kind  of  business  which  he  is 
able  to  do  or  capable  of  engaging  in  is  with- 
in the  terms  of  a  policy  providing  an  indem- 
nity for  an  injury  which  shall  wholly  dis- 
able and  prevent  him  from  prosecution  of 
any  and  every  kind  of  business,  although 
the  injury  would  not  prevent  his  doing 
mental  w^ork  if  he  was  fitted  to  do  it.  In- 
dustrial Mut.  Indemnity  Co.  v.  Hawkins, 
29:635,  127  S.  W.  457,  —  Ark.  — . 

Defenses. 

12.  The  owner  of  insured  property  de- 
stroyed through  the  negligence  of  a  rail- 
road company  does  not  release  the  liability 
of  the  insurer  by  settling  with  the  railroad 
for  an  amount  representing  the  difference  1 
between  the  value  of  the  property  and  the 
29  L.R.A.(N.S.) 


amount  of  insurance,  and  giving  a  receipt 
stating  that  the  amount  is  above  that  for 
which  the  property  is  insured,  which  latter 
amount  is  to  be  paid  by  the  insurance  com- 
pany. BroMm  V.  Vermont  Mut.  F.  Ins.  Co. 
29:698,  74  Atl.  1061,  83  Vt.  161. 

(Annotated.) 

INTENT. 

Presumption  as  to  criminal  intent^  see 
Evidence,  11. 

INTEREST. 

As  to  illegal  interest,  see  Usury. 
As  affecting  competency   of  witnesses, 
see  Witnesses,  4. 

Allowed  claims  in  bankruptcy  are  to 
be  treated  as  judgments,  and  bear  interest 
from  maturity,  although  the  contracts  do 
not  provide  therefor;  and  this  rule  is  not 
affected  by  the  acceptance  by  the  creditor 
from  the  trustee  of  the  principal  of  tiie 
claim  without  stipulating  for  interest,  but 
the  trustee  is  entitled  to  retain  possession 
of  the  assets  until  he  has  accumulated 
funds  enough  to  satisfy  such  interest.  Kc 
John  Osborn's  Sons  &  Co.  29:  887,  177  Fed. 
184,  100  C.  C.  A.  392.  (Annotated) 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTOXICATING   LIQUOR. 

Subjecting  licensee  convicted  of  vio- 
lation of  statute  to  fine  and  for- 
feiture of  license  as  denying  right 
of  appeal,  see  Appeal  and  Error,  2. 

Regulation  of,  as  interference  with  in- 
terstate commerce,  see  Commerce, 
6,  7. 

What  is  Bufiicient  to  terminate  inter- 
state transportation  of,  see  Com- 
merce, 7. 

Carrying  on  business  in,  by  foreign 
corporation,  see  Corporations,  7. 

Subjecting  licensee  violating  law  to  fine 
and  forfeiture  of  license  as  cruel 
and  unusual  punishment,  see  Crim- 
inal Law,  4. 

Presumption  as  to  intent  to  sell  liquor 
unlawfully,   see   Evidence,   11. 

Sufliciency  of  evidence  to  sustain  find- 
ing that  property  was  transferred 
to  evade  responsibility  for  previous 
infractions  of  the  law,  see  Evidence, 
44. 

Sufficiency  of  evidence  to  support  find- 
ing that  corporation  was  unlaw- 
fully engaged  in  business  of,  see 
Evidence,  53. 

Indictment  under  statute  forbidding 
presence  of  infants  where  liquor  is 
sold,  see  Indictment,  Information 
and   Complaint,   1. 

Title  of  statute  as  to  keeping  of  liquors 
by  social  club,  see  Statutes,  2. 

Title  of  amendment  of  liquor  law,  see 
Statutes,  3. 

Amendment  of  liquor  law,  see  Statutes, 
7. 

1.  One  cannot  be  convicted  of  illegally 
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selling  intoxicating  liquor  if  he  merely 
acted  as  the  purchaser's  agent  in  procuring 
it,  although  the  intent  was  to  evade  tlie 
local  option  law.  Lafrentz  v.  State,  29:743, 
125  S.  W.  32,  67  Tex.  Crim.  Rep.  464. 

2.  A  social  club  which  furnishes  its 
members  lockers,  permits  them  to  keep  in- 
toxicating liquors  therein,  and  upon  demand 
serves  such  liquors  to  the  owners  thereof 
and  their  invited  guests,  furnishing  the 
glasses,  ice,  and  other  things  used  in  such 
service,  maintains  a  place  where  intoxicat- 
ing liquors  are  kept  for  use  as  a  beverage, 
within  the  meaning  of  a  statute  prohibit- 
ing any  person  fiom  directly  or  indirectly 
keeping  or  maintaining  by  himself  or  by 
association  with  others  any  clubroom  or 
other  place  in  which  intoxicating  liquor  is 
received  or  kept  for  use  or  sale  as  a  beverage 
or  for  distribution  among  the  members  of 
any  club  by  any  means  whatever,  although 
the  liquors  are  the  individual  property  of 
the  members  occupying  lockers,  and  the 
club  has  no  control  thereover,  and  receives 
no  profit  therefrom.  State  ex  rel.  Jackson 
V.  Topeka  Club,  ag:  722,  109  Pac.  183,  82 
Kan.  766. 

INTOXICATION. 

Assignment  of  insurance  policy  by  one 
whose  mental  faculties  are  im- 
paired through  use  of  liquor,  see 
Insurance,  7. 

JOINDER. 

Of  parties  defendant,  see  Parties,  4. 

JUDGES. 

Kemarks  by  court  during  trials  see 
Trial,  2. 

JUDGMENT. 

Estoppel  to  appeal  from,  see  Appeal 
and  Error,  4-6. 

On  appeal,  see  Appeal  and  Error,  39. 

ICffect  of  levy  of  attachment  to  give 
jurisdiction  over  nonresident  served 
by  publication  only,  see  Attach- 
ment. 1. 

Judicial  notice  of  judicial  records  and 
decisions,  see  Evidence,  1. 

Relief  under  pleading,  see  Pleading,  2. 

Form  and  substance. 

Personal  judgment  for  public  improve- 
ment assessment,  see  Public  Im- 
provements. 

1.  That  an  action  was  brought  and  judg- 
ment rendered  in  the  name  of  a  partnership 
does  not  render  it  void  wliere  no  objection 
was  made  thereto.  Spaulding  Mfg.  Co.  v. 
Oodbold,  29:282,  121  S.  \V.  1063,  92  Ark. 
03.  (Annotated) 

Effect   and  conclusiveness. 

2.  A  conviction  of  keeping  a  bawdy- 
house,  upon  an  instruction  authorizing 
conviction  if  the  jury  find  that  accused  had 
kept  such  house  at  the  place  allejred  within 
twelve  niontlis  before  the  filing  of  the  infor- 
mation, bars  another  prosecution  for  the 
maintenance  of  such  house  ut  the  place 
alleged  within  tlie  twelve  months,  although 
•iO  I..R.A.(N.S.) 


on  different  days  from  those  specified  in 
the  first  information.  State  v.  Liamore. 
29:721,  126  S.  W.  855,  —  Ark.  — . 

3.  One  taking  a  mortgage  from  a  judg- 
ment debtor  to  secure  a  claim  accruing  be- 
fore entry  of  the  judgment  cannot  chal- 
lenge the  amount  of  the  judgment  because 
payments  which  the  debtor  had  made  were 
not  credited  upon  the  indebtedness  prior  to 
tlie  entry  of  the  judgment,  and  because  the 
judgment  was  entered  by  default  without 
knowledge  on  the  part  of  the  debtor  of 
that  fact,  where  no  fraud  and  collusion  be- 
tween the  parties  are  shown,  although  the 
failure  to  make  such  credits  injuriously 
affects  the  rights  of  the  mortgagee.  Stew- 
art Lumber  Co.  v.  Downs,  29:1190^  142  Iowa, 
420,  120  N.  W.  1067. 

4.  A  default  decree  obtained  by  a  tax 
deed  holder  quieting  title  as  to  a  mortgage 
executed  to  a  partnership  in  the  firm  name 
only  is  not  open  to  collateral  attack  by 
such  mortgagees  merely  because  they  wei^ 
described  in  the  publication  service  and 
throughout  the  proceedings  by  their  firm 
name  alone,  as  the  failure  to  name  the  mort- 
gagees individually  was  an  irregularity 
onlv.  Ord  v.  Neiswanger,  29:  287,  105  Pac. 
17,*^81  Kan.  63.  (Annotated) 

5.  An  eof  parte  order  made  upon  a 
widow's  application,  setting  apart  to  her  a 
homestead  interest  in  the  lands  of  her  de- 
ceased husband,  will  not  estop  his  children, 
residing  at  that  time  in  the  county  where 
the  homestead  is  situated,  and  who  have  not 
subsequently  ratified  the  order  or  other- 
wise waived  their  right,  to  object  thereto. 
Draper  v.  Clayton,  29:153,  127  N.  W.  369, 
—  Neb.  — . 

Relief  against. 

Review  of  discretion  as  to,  see  Appeal 

and  Error,  15. 
Arrest  of  judgment  in  criminal   case, 
see  Criminal  Law,  3. 

6.  Under  a  statutory  provision  that  a 
judgment  may  be  set  aside  at  a  subsequent 
term  for  "irregularity  in  obtaining,"  a  judg- 
ment rendered  on  the  pleadings  may  be 
vacated  because  of  a  misappreiiension  as 
to  what  allegations  they  in  fact  contained. 
Cooper  y.  Rhea,  29:  930,  107  Pac.  799,  82 
Kan.  109. 

JUDICIAL  NOTICE. 

See  Evidence,  1,  2. 

JUDICIAL  SALE. 

Sale  of  incompetent's  estate,  see  In- 
competent Persons. 

What  may  be  levied  on,  see  Levy  and 
Seizure. 

Foreclosure  of  mortgage,  see  Mortgagi.*. 
3-7. 

Right  of  sheriff  whose  term  lias  ex- 
pired to  maintain  action  against 
defaulting  bidders,   see   Officers. 

Sheriff  making  sale  as  necessary  part> 
in  proceeding  to  correct  deed,  sc^- 
Parties,  3. 

1.  A  bidder  at  an  execution  sale  cannot 
refuse  to  comply  with  his  bid  because  tho 
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title  of  the  execution  debtor  proves  to  be 
defective.  Dickson  v.  McCartney,  29:792, 
75  Atl.  735,  226  Pa.  662. 

2.  The  court  may  relieve  a  bidder  at  an 
execution  sale  who  has  been  misled  or  de- 
ceived if  direct  application  is  made  to  it 
for  relief.  Dickson  v.  McCartnev,  29:792, 
75  Atl.  735,  226  Pa.  652. 

3.  The  bid  of  a  purchaser  at  an  adminis- 
trator's sale  which  was  void  for  want  of 
jurisdiction  in  the  court  to  order  the  sale 
is  without  consideration,  and  cannot  be  en- 
forced, although  the  court  confirmed  the 
sale.  Zufali  v.  Pay  ton,  29:740,  110  Pac. 
773,  —  Okla.  — . 

JURISDICTION. 

Of  appellate  court,  see  Appeal  and 
Error. 

Effect  of  levy  of  attachment  to  give 
jurisdiction  over  nonresident  served 
by  publication  only,  see  Attach- 
ment, 1. 

Right  of  purchaser  at  judicial  sale 
void  for  want  of  jurisdiction,  see 
Judicial  Sale,  3. 


Question  for,  see  Trial,  3-21. 

KNOWLEDGE. 

As    element    of    crime    generally,    see 

Criminal  Law,  1,  2. 
Presumption  and  burden  of  proof  as  to, 

see  Evidence,  5. 
Admissibility  of  evidence  to  show,  see 

Evidence,  35. 
Of  witness,  see  Witnesses,  2,  3. 

liACHES. 

Estoppel  by,  see  Estoppel,  2. 

LANDLORD  AND  TENANT. 

Liability  of  cotenant  for  rent,  see  Co- 
tenancy. 

Burden  of  proof  as  to  existence  of  con 
ditions  giving  tenant  right  to  ter- 
minate  tenancy,  see  Evidence,  20. 

Estoppel  to  dispute  landlord's  title, 
see  Estoppel,  3. 

Levy  on  leasehold  estate,  see  Levy  and 
Seizure. 

Right  of  one  employed  to  sell  land  to 
assign  rents  to  purchaser,  see 
Principal  and  Agent,  1,  3. 

Holding  over  under  a  written  lease 
for  one  year,  with  the  option  of  removal 
for  the  further  period  of  three  years  upon 
the  same  terms,  without  exercising  such 
option,  renders  the  lessee  a  tenant  for  an- 
other year,  at  the  option  of  the  landlord. 
and  liable  for  the  payment  of  rent  for  that 
period  at  the  rental  fixed  by  the  lease. 
Kuhlman  v.  Wm.  J.  Lemp  Brew.  Co.  29:174, 
126  N.  W.  1083,  —  Neb.  — . 

(Annotated) 

liARCENT. 

Bight  of  one  stealing  property  to  ac- 
quire title  by  adverse  possession, 
see  Adverse  Possession. 
29  L.R.A.(N.S.)  80 


Jurisdiction  of  equity  of  suit  to  reach 
proceeds  of  property  which  thief 
has  turned  into  cash,  see  Equity. 

Evidence  in  prosecution  for,  see  Evi- 
dence, 24. 

Effect  of  fraud  on  time  for  suit  to  re- 
cover proceeds  of  stolen  property, 
see  Limitation  of  Actions,  3. 

Sufficiency  of  evidence  to  take  indict- 
ment to  jury,  see  Trial,  5. 

1.  Unfastening  a  dress  which  is  on  a  dis- 
play model,  and  pushing  it  to  the  bottom 
of  the  figure  for  the  purpose  of  removing  it, 
is  not  sufficient  asportation  to  constitute 
larceny,  where  the  dress  can  be  removed 
from  the  figure  only  over  the  top,  and  the 
figure  itself  has  not  been  removed  from  its 
accustomed  place.  Clark  v.  State,  29:323, 
128  S.  W.   131,  —  Tex.  Crim.  Rep.  — . 

2.  The  mere  dragging  or  rolling  by  a 
shipper  of  butter  of  tubs  of  that  material 
belonging  to  another  shipper,  from  one  por- 
tion of  the  car  to  another,  with  intent  to 
appropriate  them  to  his  own  use,  is  suffi- 
cient asportation  to  constitute  larceny,  al- 
though he  does  not  lift  them  from  the  floor, 
— at  least  where  he  changes  the  addresses 
on  them,  so  as  to  cause  the  carrier  to  trans- 
port them  as  his  agent.  State  v.  Rozeboom, 
29:37,  124  N.  W.  783,  —  Iowa,  —  . 

(Annotated) 

LEGISLATURE. 

Power  to  authorize  construction  of 
telephone  line  along  railroad  right 
of  way  without  compensation,  see 
Eminent  Domain,  4. 

Power  to  confer  upon  particular  con- 
sumer of  water  preferential  right, 
see  Waters,  3. 

LEVEES. 

Compensation  for  injury  resulting 
from  erection  of,  see  Eminent  Do- 
main, 2. 

LEVY  AND  SEIZURE. 

1.  A  leasehold  estate,  the  term  of 
which,  under  the  written  lease,  does  not 
fall  within  a  statute  providing  that  no 
tenant  for  a  term  not  exceeding  two  years 
shall  assign  or  transfer  his  term  or  inter- 
est without  the  written  assent  of  the  land- 
lord or  person  holding  under  hin\,  is  sub- 
ject to  sale  under  an  execution  against  the 
lessee,  notwithstanding  a  covenant  in  the 
lease  against  subletting  or  assigning  with- 
out the  consent  of  the  lessor,  where  it  does 
not  affirmatively  appear  from  the  lease 
that  such  restriction  was  to  apply  other 
than  to  the  voluntary  acts  of  the  lessee. 
Powell  V.  Nichols,  29:  886,  110  Pac.  762,  — 
Okla.  — .  (Annotated) 

2.  A  written  lease  for  a  term  of  more 
than  two  years  is  not  within  the  protection 
of  a  statute  providing  that  no  tenant  for  a 
term  not  exceeding  two  years  shall  assign 
or  transfer  his  term  or  interest  without  the 
consent  of  the  lessor,  so  as  to  prevent  levy 
of  an  execution  on  the  leasehold.  Powell 
V.  Nichols,  29:  886,  110  Pac.  762,  —  Okla. 
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UBEL  AND  SLANDER— LIMITATION   OF  ACTIONS. 


LIBEL  AND  SLANDER. 

Sufficiency  of  evidence  to  show  prob- 
able cause  for  charges,  see  Evi- 
dence, 45. 

Presumption  and  burden  of  proof  as 
to  malice,  see  Evidence,  10. 

Sufficiency  of  evidence  to  show  malice, 
see  Evidence,  46. 

Sufficiency  of  evidence  to  show  prob- 
able cause,  see  Evidence,  45. 

Privilegred  oommanications. 

1.  A  publication  charging  a  candidate 
for  renomination  for  the  office  of  state's 
attorney  with  unfitness  for  office  because  of 
his  record  in  prosecuting  gamblers  only 
under  threat  of  removal  from  office  is  not 
libelous  per  se,  Schull  v.  Hopkins,  ag:  691, 
127  N.  W.  550,  —  S.  D.  — . 

2.  One  publishing  to  voters  a  false 
charge  against  a  candidate  for  re-election 
to  the  office  of  state's  attorney,  to  the  ef- 
fect that  he  was  unfit  for  office  because 
he  prosecuted  gamblers  only  under  threat 
of  removal  from  office,  is  not  answerable 
for  libel  unless  shown  to  have  been  actu- 
ated by  actual  malice.  Schull  v.  Hopkins, 
29:  691,  127  N.  W.  560,  —  S.  D.  — . 

LICENSE. 

Invalid  contract  of  unlicensed  foreign 
corporation,  see  Corporations,  8. 

Liability  of  officers  licensing  bawdy- 
house,   see   Disorderly   Houses. 

LIENS. 

What  fund  chargeable  with  costs  of 
sale  when  encumbered  property  is 
sold  in  bankruptcy  free  of  liens, 
see   Bankruptcy. 

Hight  of  life  tenant  who  satisfies  ex- 
isting lien  upon  estate,  see  Life 
Tenants. 

Of  mechanic  or  materialman,  see  Me- 
chanics' Liens. 

Of  vendor,  see  Vendor  and  Purchaser,  1. 

LIFE  ANNUITIES. 

See  Annuities. 

LIFE  ESTATE. 

Creation  of,  by  will,  see  Wills,  2,  3. 

LIFE  TENANTS. 

Estoppel  of  remainderman,  see  Estop< 
pel,  2. 

A  life  tenant  of  real  estate  who  sat- 
isfies an  existing  lien  upon  the  entire  estate 
is  entitled  to  contribution  from  the  remain- 
derman, and  should  recover  from  him  the 
difference  between  the  principal  debt  and 
the  present  value  of  an  annuity  equal  to 
the  annual  interest  charge  running  during 
the  years  which  constitute  the  life  ten- 
ant's expectancy  of  life.  Draper  v.  Clay- 
ton, 29:  153,  127  N.  W.  369,  —  Neb.  — . 

(Annotated) 
LIGHTS. 

Sufficiency  of  ordinance  granting  light- 
ing  franchise   to   convey   right   to 
use   streets,   see   Municipal      Cor- 
porations, 2. 
29  L,R. A.  ( N.S. ) 


LIBIITATION  OF  ACTIONS, 

Estoppel  by  laches,  see  Estoppel,  2. 
Presumption    of    right   from   lapse  of 

time,  see  EvMence,  21. 
Duty  to  instruct  as  to,  in  prosecution 

for  seduction,  see  Trial,  24. 

To   what  claims  applicable. 

1.  The  right  to  maintain  an  action  to 
remove  a  cloud  from  a  title  is  a  continu- 
ing one,  to  which  the  statute  of  limitations 
is  not  applicable.  Cooper  v.  Rhea,  29:  930, 
107  Pac.  799,  82  Kan.  109.  ( Annotated ) 

When  statute  runs. 

2.  The  statute  of  limitations  does  not 
begin  to  run  upon  a  certificate  of  dc|i05it 
issued  by  a  bank,  which  is  payable  on  its 
return  six  months  after  date,  until  it  is 
presented  for  payment.  Re  Gardner.  29: 
685,  77  Atl.  509,  228  Pa.  282. 

( Annotated ) 

3.  A  statute  permitting  a  suit  based  on 
fraud  to  be  commenced  within  six  years 
after  the  discovery  of  the  fraud  applies  to  a 
suit  to  recover  the  proceeds  of  stolen  prop- 
erty which  the  thief  sold,  were  he  concealed 
the  transaction  from  the  true  owner.  Light- 
foot  V.  Davis,  29:  Z19,  91  N.  E.  582,  l!» 
N.  Y.  261.  (Annotated) 

4.  The  statute  of  limitations  does  not 
commence  to  run  in  case  of  a  conveyancf 
in  fee  by  a  life  tenant,  as  against  the  right 
to  recover  the  property  belonging  U)  his 
heirs,  to  whom  the  fee  is  given  at  his  death, 
under  conditions  which  prevent  it  from  vest- 
ing in  him  under  the  rule  in  Shelley's  Case, 
until  his  death,  although  children  were 
bom  to  him  who  would  presumably  be  his 
heirs,  since,  until  his  death,  they  acquire  no 
vested  interest  which  will  entitle  them  to 
bring  an  action  to  quiet  title.  Westoott  t. 
Meeker,  29:  947,  122  N.  W.  964,  —  Iowa,  — . 

5.  Upon  the  granting  of  letters  of  ad- 
ministration upon  the  estate  of  a  member 
of  a  banking  partnership  the  statute  of 
limitations  begins  to  run  against  any 
claim  upon  his  estate  for  payment  of  a 
certificate  of  deposit  issued  by  the  part- 
nership, and  the  fact  that  the  depositor 
had  no  notice  of  the  death  is  immaterial. 
Re  Gardner,  29:  685,  77  Atl.  509,  228  Pa. 
282. 

When  action  is  barred. 

6.  An  action  for  the  recovery  of  rent« 
and  profits  from  a  cotenant  who  is  in  ad- 
verse possession  under  claim  of  title  is  not 
barred  by  the  statute  of  limitations  until 
four  years  have  elapsed  from  the  accruing 
of  such  action.  Schuster  v.  Schuster.  29: 
224,  120  N.  W.  948,  84  Neb.  98. 

7.  The  infant  child  of  a  decedent  in 
whose  lands  the  widow  has,  by  virtue  of 
a  void  county  court  order,  asserted  a  title 
in  fee  to  a  homestead  selected  therefrom, 
who  is  entitled  to  a  remainder  in  such 
homestead,  may,  at  any  time  within  ten 
years  after  attaining  his  majority,  main- 
tain an  action  under  Neb.  Comp.  Stat. 
1909,  chap.  73,  §§  57-59,  for  the  purpose 
of    quieting   his    title    to    such    remainder. 


LIMITATION  OF  LIABILITY— MASTER   AND  SERVANT. 


1207 


Draper  ▼.  Clavton,  39:  153,  127  N.  W.  369,  | 
—  Neb.  —. 

8.  An  action  to  recover  possession  of 
personal  property  is  not  barred  by  -the 
!<tatute  of  limitations  if  the  title  to  the 
property  has  not  been  lost  by  lapse  of  time. 
Li|?litfoot  V.  Davis,  ag:  119,  91  N.  £.  582, 
108    X.    Y.  261. 

l>IMITATION  OF  lilABILITY. 

By  telegraph  company,  see  Telegraphs, 
6,  7. 

TiOAlC. 

Damages  for  breach  of  contract  for, 
see  Damages,  2,  3,  10. 

Power  of  executor  to  borrow  money, 
see  Executors  and  Administrators, 
1. 

To  insane  person,  see  Fraud  and  De- 
ceit ;   Subrogation. 

Who  may  sue  for  breach  of  contract  to 
lend  money,  see  Parties,   1. 

Right  of  one  employed  to  secure  loan 
to  pay  mortgage  to  purchase  on 
foreclosure,  see  Principal  and 
Agent,  4,  6. 

Applicability  of  usury  law  to  loans 
other  than  of  money,  see  Usury. 

liOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

liOCAIi  liAWS. 

See  Statutes,  4. 

liOCATION. 

Of  mining  claims,  see  Mines. 

LOSS   OP  PROFITS. 

As  element  of  damage,  see  Damages,  10. 

liOTTERY. 

Specific  performance  of  lottery  con- 
tract,   see    Specific    Performance. 

The  distribution  by  lot,  upon  an 
agreed  opening  day,  of  lots  varying  widely 
in  value,  into  which  a  tract  had  been  di- 
vided, among  the  purchasers,  at  a  uniform 
price,  of  undesignated  lots  in  the  tract, 
under  rules  prescribed  by  the  seller,  the 
agreement  being  that  the  lot  drawn  by 
each  purchaser  should  be  conveyed  to  him 
by  the  seller,  is  within  the  statute  against 
lotteries,  notwithstanding  it  was  provided 
in  the  contracts  that  the  "opening  and  dis- 
tribution of  these  lots  and  land  w^ill  be  con- 
ducted on  a  plan  entirely  in  keeping  with 
the  law,  and  fair  to  all,  and  shall  be  agreed 
upon  by  a  majority  of  the  purchasers 
present"  at  the  opening.  Glennville  In- 
vestment Co.  V.  Grace,  ag:  758,  68  S.  E.  301, 
1.34   Ga.   572. 

lifTXATICS. 

See  Incompetent  Persons. 

MALICE. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence.  10. 
20  L.R.A.(N..S.) 


Sufficiency  of  evidence  to  show,  see  Evi- 
dence, 46. 

Maliciously  enticing  servant,  see  Mas- 
ter and  Servant,  1. 

MALPRACTICE. 

See  Physicians  and  Surgeons. 

MANDAMUS. 

Bringing  in  as  party  owner  of  prop- 
erty who  takes  part  in  attemptin;^ 
to  compel  municipality  to  collect 
tax,  see  Parties,  5. 

Refusal  to  make  a  mandamus  abso- 
lute upon  the  motion  of  the  relator  in  pro- 
ceedings to  compel  a  municipality  to  col- 
lect taxes  on  property  claimed  by  the  mu- 
nicipality to  be  exempt  because  of  a  con- 
tract with  the  property  owner,  which'  was 
unconstitutional,  is  error  where  defendant's 
answers  merely  allege  the  contract  and  that 
the  city  authorities  in  past  years  collected 
no  taxes  except  the  amount  specified  in  the 
contract,  which  was  less  than  the  amount 
of  taxes  due,  and  that  the  present  city  au- 
thorities, on  account  of  such  contract,  are 
willing  that  no  taxes  other  than  specified 
in  the  contract  should  be  collected  during 
the  year  in  which  the  application  for  man- 
damus was  filed,  and  that  no  other  taxes 
should  be  collected  for  previous  years,  as 
such  averments  show  no  legal  settlement  of 
the  accrued  taxes  or  any  valid  reason  why 
they  should  not  be  collected.  Tarver  v. 
Dalton,  39:  Z83,  67  S.  E.  929,  134  Ga.  462. 

MANDATORY    PROVISIONS. 

Of  statute,  see  Statutes,  6. 

MANUFACTURERS. 

Who  are  within  rule  that  manufac- 
turers warrant  quality  of  goods, 
see  Sale,  2. 

MARRIAGE. 

Knowledge  as  element  of  offense  of 
uniting  in  wedlock  persons  under 
certain  age,  see  Criminal  Law,  2. 

SufiDciency  of  evidence  to  sustain  con- 
viction for  unlawfully  uniting  per- 
sons in  marriage,  see  Evidence,  56. 

Repeal  of  statute  forbidding  uniting  in 
marriage  of  certain  persons,  see 
Statutes,  8. 

As  to  divorce  or  separation,  see  Divorce 
and  Separation. 

MARSHAL. 

Bond  of,  see  Bonds. 

MASTER  AND  SERVANT. 

Limiting  hours  of  labor  of  tower  man 
on  interstate  railway,  see  Com- 
merce, 3,  4. 

Statute  regulating  hours  of  labor  of 
railroad  employees  as  exercise  of 
police  power,  see  Constitutional 
Law,  10. 

Exempting  wages  of  railroad  employee 
from  garnishment,  see  Constitu- 
tional T^w,  4,  6. 
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Sufficiency  of  evidence  to  sustain  find- 
ing of  employment,  see  Evidence, 
60. 

Imputing  servant's  knowledge  to  em- 
ployer, see  Notice,  3. 

Enticing  servant. 

Parties  to  action  for  enticing  servant, 
see  Parties,  4. 

Complaint  in  action  for  enticing  serv- 
ant,  see   Pleading,   8. 

1.  One  is  liable  in  damages  for  mali- 
ciously enticing  away  another's  servant  for 
the  sole  purpose  of  harming  the  master. 
Globe  &  Rutgers  F.  Ins.  Co.  v.  Firemen's 
Fund  Ins.  Co.  29:  869,  52  So.  464,  —  Miss. 
— ,  (Annotated) 

Master's  duty  generally. 

Evidence  in  action  for  injury  to  serv- 
ant, see  Evidence,  35,  38,  57. 

Liability  of  municipality  for  injury  to 
employees,  see  Municipal  Corpora- 
tions, 6. 

Declaration  in  action  for  injuries  to 
employees,  see  Pleading,  7. 

2.  The  liability  of  a  master  for  injury 
sustained  by  a  minor  servant  in  the  course 
of  his  employment  depends  upon  the  mental 
capacity  of  the  infant  to  comprehend  and 
avoid  the  dangers  incidental  thereto,  and 
upon  tlie  question  whether  or  not  he  was 
fully  informed  in  relation  to  such  dangers, 
so  as  to  charge  him  with  having  volun- 
tarily assumed  the  risk  of  injury.  Ewing 
V.  Lanark  Fuel  Co.  29:  487,  65  S.  E.  200, 
65  W.  Va.  726. 

3.  An  employer  who  retains  from  the 
wages  of  his  employees  a  certain  amount 
with  which  to  pay  for  the  ser\'ices  of  a 
surgeon  if  they  are  injured  discharges  his 
full  legal  obligation  when  he  selects  a  com- 
petent surgeon  to  attend  a  particular  in- 
jury, and  cannot  be  held  responsible  for 
the'  surgeon's  negligence.  Wells  v.  Ferry- 
Baker  Lumber  Co.  29:  426,  107  Pac.  869,  57 
Wash.  668. 

Rules  and   regulations. 

4.  A  master  waives  a  rule  established 
by  him  that  reports  of  defects  in  instru- 
mentalities furnished  his  servants  should 
be  made  to  a  designated  agent,  by  person- 
ally receiving  such  a  complaint,  investi- 
gating it,  and  promising  to  repair.  Comer 
V.  Mever  (N.  J.  Err.  &  App.)  29:597,  74 
Atl.  497,  —  N.  J.  — . 

Duty  to  warn  or  Instruct. 

6.  A  master  is  not  bound  to  instruct  a 
fourteen- year-old  boy  of  average  intelli- 
gence of  the  danger  of  allowing  a  portion  of 
his  body  to  project  beyond  the  sides  of  an 
elevator  on  which  his  duties  require  him  to 
ride,  where  he  already  knows  that  if  he  does 
so  he  is  likely  to  be  caught  between  the 
elevator  and  passing  floors  and  injured. 
Cronin  v.  Columbian  Mfg.  Co.  29:  iii,  74 
Atl.  180,  75  N.  H.  319.  (Annotated) 

6.  A  master  is  not  negligent  in  failing 
to  caution  a  minor  employee  against  the 
danger  of  the  cutter  of  a  machine  under 
which  he  is  required  to  hold  work  to  be  cut, 
29  L.R.A.(N.S.) 


swerving  the  work  so  as  to  throw  his  hand 
against  the  cutter,  if  he  has  no  knowledge 
and  there  is  nothing  in  the  history  construc- 
tion, or  proper  operation  of  the  machine, 
from  which  the  law  will  impute  knowledge 
that  the  danger  exists.  W.  B.  Con  key  Co. 
V.  Larsen,  29:  116,  91  N.  E.  163,  —  Ind.  — . 

Duty  as  to  place  and  appliances   gen- 
erally. 

7.  A  master  must  furnish  a  skilled  su- 
perintendent where  he  directs  common  la- 
borers to  construct  a  raft  and  moor  it  in 
the  current  above  falls  in  a  river  as  a  plat- 
form upon  which  to  perform  labor,  failure 
to  do  which  will  render  him  liable  for  the 
death  of  the  laborers,  in  case  the  current 
tears  the  raft  from  its  moorings  and  sweeps 
them  over  the  falls.  Engelking  v.  Spokane, 
29:  481,  110  Pac.  25,  —  Wash.  — . 

(Annotated  1 

Assumption  of  risk. 

Burden  of  proving  capacity   of  infant 

employee,  see   Evidence,   6-9. 
As  question  for  jury,  see  Trial,  13,  14. 

8.  A  common  laborer  directed  to  con- 
struct a  raft  and  float  it  in  the  current  of  a 
river  above  a  fall  for  the  purpose  of  per- 
forming some  labor  there  does  not  assume, 
as  matter  of  law,  the  risk  of  the  effect  of 
the  current  upon  the  raft  and  mooring  line, 
so  as  to  preclude  holding  his  employer  li- 
able in  case  the  raft  is  torn  from  its  fasten- 
ings and  he  is  swept  over  the  falls.  Engel- 
king V.  Spokane,  29:  481,  110  Pac  25.  - 
Wash.  — . 

9.  An  experienced  miner  has  no  right 
to  rely  upon  the  master's  assurance  of  safe- 
ty of  an  luipropped  room  and  promise  to 
furnish  the  props  soon  if  he  will  continue 
work,  where  he  knows  that  every  moment 
of  work  increases  the  danger  of  the  fall  of 
the  roof.  Republic  Iron  &  Steel  Co.  v. 
Thomasino,  29:  606,  176  Fed.  49,  99  C.  C 
A.  523. 

10.  A  master  is  not  liable  under  his 
promise  to  repair,  if  the  danger  of  injury 
to  the  servant  from  the  defective  appliance 
is  so  great  that  a  reasonably  prudent  per- 
son would  not  assume  the  risk.  Comer  v. 
Meyer  (N.  J.  Err.  &  App.)  29:  597,  74  Atl. 
497,  —  N.  J.  — .  (Annotated  I 

11.  The  master  will  not  be  relieved  from 
liability  to  an  infant  for  an  injury  recei>Td 
in  the  course  of  his  employment,  on  tl^" 
ground  that  the  injury  was  the  result  of 
mere  accident,  or  of  the  negligence  of  a  fel- 
low servant,  if  the  infant  did  not  have  sufli- 
cient  capacity  to  comprehend  and  avoid  the 
dangers  incidental  to  his  employment,  wher<' 
that  fact  is  relied  upon  by  the  infant.  Ew- 
ing V.  Lanark  Fuel  Co.  29:  487,  65  S.  K 
200,  66  W.  Va.  726. 

12.  A  sixteen-year  old' employee  required 
to  hold  work  under  a  cutting  tool  on  a  ma- 
chine assumes  the  risk  of  the  tool  causin*! 
the  work  to  swerve  so  as  to  bring  his  hand 
in  contact  with  the  cutting  edge,  if,  to  hi? 
knowledge,  the  swerving  occurs  frequently 
or  occasionally,  and  he  continues  to  per- 
form the  service  without  notice  to  his  mas- 
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ter  and  a  pi^omise  to  repair.    W.  B.  Con  key 
Co.  T.  Larsen,  ag:  xiG,  91  N.  E.  163,  —  Ind. 

• 

Contrlbntory  negligence. 

Burden  of  proving  capacity  of  infant 

employee,  see  Evidence,  6-9. 
As  question  for  jury,  see  Trial,  13. 

13.  A  minor  injured  by  being  caught  be- 
tween an  elevator  on  which  his  duties  re- 
quire  him  to  ride  and  a  passing  floor  cannot 
hold  his  master  liable  for  the  injury,  where 
his  only  explanation  of  the  injury  was  that 
he  did  not  think.  Cronin  v.  Columbian  Mfg. 
Co.  ag:  iii,  74  Atl.  180,  76  N.  H.  319. 

Master's  liability  for  servant's  acts. 

14.  The  mere  fact  that  a  chauffeur  in 
taking  out  his  master's  automobile  in  obedi- 
ence to  a  command  of  the  master's  family, 
for  the  entertainment  of  friends  and  guests 
of  the  family,  disobeys  the  master's  com- 
mand not  to  take  out  the  car  unless  the 
master  accompanies  it,  does  not  show  that 
he  is  acting  outside  the  scope  of  his  em- 
ployment, so  as  to  relieve  the  master  from 
liability  for  injury  done  by  the  negligent 
handling  of  the  car.  Moon  v.  Matthews, 
ag:  856,  76  Atl.  219,  227  Pa.  488. 

16.  The  owner  of  a  bus  is  liable  for  in- 
jury to  a  boy  who,  without  knowledge  of 
the  owner,  is  invited  to  ride,  free  of  charge, 
by  the  driver,  and  injured  by  the  latter's 
negligence,  although  the  owner  had  for- 
bidden the  boy  to  ride  on  the  bus..  Palmer 
Transfer  Co.  v.  Smith,  ag:  321,  125  S.  W. 
726,  137  Ky.  319. 

16.  A  railroad  company  cannot  avoid  li- 
ability for  injury  to  neighboring  property 
owners  by  blasting  done  on  its  property, 
by  employing  an  independent  contractor  to 
perform  the  work,  when  complaint  is  made 
to  it  that  injury  will  result  from  the  man- 
ner the  work  is  carried  on  by  it,  if  the 
contractor  continues  to  perform  the  work 
in  the  same  manner  and  produces  like  re- 
sults as  the  railroad  company  and  the  work 
could  be  done  in  no  other  way.  Hunter  v. 
Southern  R.  Co.  29:  851,  68  S.  E.  237,  162 
N.  C.  682.  (Annotated) 

MATESilAIilTY. 

Of  evidence,  see  Evidence,  36-43. 

MAXIMS. 

1.  Caveat  emptor.  Zufall  v.  Peyton, 
29:  740,  110  Pac  773,  —  Okla. — ;  Buchanan 
V.  Hunter,  29:  147,  127  N.  W.  166,  — Neb.— . 

2.  Damnum  absque  injuria.  Globe  & 
Rutgers  F.  Ins.  Co.  v.  Firemen's  Fund  Ins. 
Co.  29:  869,  62  So.  454,  —  Miss.  — . 

3.  Cujus  est  solum,  ejus  est  usque  ad 
cflBlum.  Hume  v.  Des  Moines,  a9:  xa6,  125 
N.  W.  846,  —  Iowa  — . 

4.  Every  man  must  have  a  domicil. 
Mather  v.  Cunningham,  29:  76 1,  74  Atl.  809, 
105  Me.  326. 

6.  Falsus  in  uno,  falsus  in  omnibus. 
Simpson  v.  Miller,  39:  680,  110  Pac.  486, 
—  Or.  — . 

6.  He  who  owns  the  soil  owns  it  down 
29  L.K.A.(N.S.) 


to  the  center  of  the  earth  and  up  to  the 
skies.  Hume  v.  Des  Moines,  a9:  ia6,  125 
N.  W.  846  —  Iowa,  — -. 

7.  In  pari  delicto,  etc.  State  ex  rel. 
McCarter  v.  Firemen's  Ins.  Co.  (N.  J.  Err. 
&  App.)  39:  Z194,  73  Atl.  80,  74  N.  J.  Eq. 
372. 

8.  Nemo  est  heres  viventis.  Price  v. 
Griffin,  39:  935,  64  S.  E.  372,  160  N.  C.  523. 

9.  One  must  so  use  his  own  property  as 
not  to  injure  the  rights  of  another.  Hume 
v.  Des  Moines,  a9:xa6»  125  N.  W.  846  — 
Iowa  — . 

10.  Qui  hseret  in  litera,  hsret  in  cortice. 
White  v.  Missouri,  K.  &  T.  R.  Co.  29:874, 
130  S.  W.  325,  —  Mo.  — . 

11.  Res  ipsa  loquitur.  Brown  v.  Union 
P.  R.  Co.  29:  808,  106  Pac.  1001,  81  Kan. 
701. 

12.  Respondeat  superior.  Opdycke  v. 
Public  Service  R.  Co.  (N.  J.  Err.  k  App.) 
29:71,  76  Atl.  1032,  —  N.  J.  — . 

13.  Sic  utere  tuo  ut  alienum  non 
ledas.  Hume  v.  Des  Moines,  29:  126,  125 
N.  W.  846,  —  Iowa,  — ;  Stotler  v.  Rochelle, 
39:  49,  109  Pac.  788,  —  Kan.  — . 

14.  There  is  no  wrong  without  its  reme- 
dy. Globe  &  Rutgers  F.  Ins.  Co.  v.  Fire- 
men's Fund  Ins.  Co.  39:  869,  62  So.  454,  — 
Miss.  — . 

15.  Volenti  non  fit  injuria.  Comer  v. 
Meyer  (N.  J.  Err.  &  App.)  2g:  597,  74  Atl. 
497,  —  N.  J.  — . 

MECHANICS'   lilENS. 

An  excess  of  60  or  70  per  cent  in  the 
amount  of  claim  filed  to  secure  a  mechanics' 
lien  will  prevent  the  lien  from  attacliing, 
where  the  statute  requires  a  just  and  true 
statement  of  the  demand  due.  Grifi"  v. 
Clark,  39:305,  119  N.  W.  1076,  165  Mich. 
611.  (Annotated) 

MENTAL  ANGUISH. 

Sufficiency  of  pleading  to  permit  re- 
covery for,  see  Pleading,  2.  ■ 

MHiK  DEAUEIRS. 

Review  by  courts  of  ordinance  as  to, 

see  Courts,  1. 
Due  process  of  law  in  regulation  of,  see 

Constitutional   Law,   6,   9. 

'  MILLS. 

Damages  for  breach  of  contract  to  lend 
money  to  build  milldam,  see  Dam- 
ages, 2,  3,  10. 

MINES. 

Assumption  of  risk  by  servant  in,  see 
Master  and  Servant,  9. 

No  entry  for  purposes  of  location  can 
be  made  upon  an  existing  mining  claim 
which  is  excessive  through  honest  mistake, 
until  notice  of  the  excess  has  been  given  the 
locator  and  an  opportunity  afi'orded  him  to 
reduce  his  claim  to  legal  size.  Jones  v. 
Wild  Goose  Min.  &  T.  Co.  29:392,  177  Fed. 
95,  101   C.  C.  A.  349. 


1270 


MISTAKE— MORTGAGE. 


MISTAKE. 

Who  may  challenge  judgment  because 
of,  see  Judgment,  3. 

Parties  to  proceeding  to  correct  sher- 
iff's deed  for,  see  Parties,  3. 

Reformation  of  deed  for,  see  Refor- 
mation of  Instruments. 

MOXEY. 

As  to  public  money,  see  Public  Moneys. 

MORGUE. 

Contract  by  county  to  employ  morgue 
keeper,  see  Counties. 

MORTGAOE. 

Right  of  one  taking  mortgage  from 
judgment  debtor  to  challenge 
amount  of  judgment,  see  Judg- 
ment, 3. 

What  may  be  morigt^ged, 

1.  Real  estate  is  subject  to  mortgage 
by  the  holder  of  the  legal  title  between  the 
acts  of  sale  on  foreclosure  under  a  power 
contained  in  a  prior  mortgage,  and  the  ex- 
piration of  the  period  allowed  by  statute 
for  redemption.  North  Dakota  Horse  &  C. 
Co.  V.  Serumgard,  39:508,  117  N.  W.  453, 
17  N.  D.  466. 

Assignment. 

Payment  by  purchaser  of  mortgaged 
chattel  to  an  original  mortgagee 
after  transfer  of  note  secured  by 
mortgage,  see  Payment. 

2.  Payment  by  a  purchaser  of  mort- 
gaged property  to  the  original  mortgagees 
of  a  part  of  the  amount  of  a  negotiable  note 
secured  by  the  mortgage,  after  assignment 
of  the  note,  does  not  relieve  the  purchaser  of 
liability  to  the  assignee  of  the  note  where 
the  sum  paid  does  not  reach  him,  although 
such  purchaser  has  no  notice  of  the  assign- 
ment, since,  as  the  assignment  of  the  note 
carried  the  security  mortgage  with  it,  the 
assignee  alone  could  thereafter  discharge 
the  mortgage  lien,  and  payment  to  another 
was  at  the  payor's  rifilc.  Smith  v.  First 
Nat.  Bank,  29:  576,  104  Pac.  1080,  23  Okla. 
411.  (Annotated) 
Enforcement. 

Right. of  one  employed  to  secure  loan 
to  pay  mortgage  to  purchase  on 
foreclosure,  see  Principal  and 
Agent,  4,  5. 

Enforcement  of  vendor's  lien,  see  Vend- 
or and  Purchaser,  1. 

3.  In  an  action  brought  to  foreclose  a 
mortgage,  in  order  to  establish  a  ground  of 
recovery  against  a  defendant  who  does  not 
claim  under  its  maker,  the  plaintiff  must 
show  that  the  mortgagor  had  title  to  the 
property,  so  that  the  mortgage  created  a 
lien.  Cooper  v.  Rhea,  29:930,  107  Pac.  799, 
82  Kan.  109. 

4.  A  "foreclosure  sale"  under  a  power 
in  a  mortgage,  which  conveys  the  title  of 
the  mortgagor,  is  in  a  legal  sense  the  com- 
plete foreclosure  proceedings,  beginning  with 
the  act  of  sale  and  terminating  with  the  ex- 
ecution of  the  deed  after  expiration  of  the 
period  allowed  for  redemption,  and  includes 
29  L.R.A.(N.S.) 


all  the  proceedings  for  the  foreclosure  of  the 
right  of  redemption  by  sale  and  deed.  North 
Dakota  Horse  k  C.  Co.  v.  Serumgard,  39:508, 
117  N.  W.  453,  17  N.  D.  466. 

5.  The  sale  in  the  exercise  of  a  power 
contained  in  a  mortgage,  which  conveys  the 
title  of  the  mortgagor,  is  the  sale  as  com- 
pleted by  the  execution  of  a  deed  at  the  ex- 
piration of  the  period  allowed  by  statute  for 
redemption.  North  Dakota  Horse  &  C.  Co. 
V.  Serumgard,  sg:  508,  117  N.  W.  463,  17  N. 
D.  466. 

6.  The  title  conveyed  by  a  completed 
foreclosure  sale  under  a  power  in  a  mort- 
gage, which  conveys  the  title  of  the  mort- 
gagor, is  all  the  right,  title,  and  interest 
in  and  to  the  mortgaged  premiaee  wUeh  tiie 
■nrtgagoT  ponesBed  at  the  time  tiie  mort- 
gage was  executed,  or  wfaieh  was  mbse- 
quently  acquired  by  him.  North  Dakota 
Horse  A  C.  Co.  v.  Serumgard^  99:  508,  117 
N.  W.  463,  17  N.  D.  466. 

7.  The  provision  of  North  Dakota  Rev. 
Codes,  1906,  §  7464,  that  the  certificate 
given  on  the  execution  of  a  power  of  sale  in 
a  mortgage  shall  have  the  same  effect  as 
the  certificate  of  sale  in  like  manner  fur- 
nished on  sale  of  real  property  under  exe- 
cution provided  for  by  Rev.  Codes  1905, 
§  7137,  which  transfers  all  the  right, 
title,  and  claims  of  the  judgment  debtor  in 
the  property  to  the  purchaser,  and  makes 
such  certificate  evidence  of  the  facts  therein, 
does  not  relate  to  the  effect  of  the  act  d 
sale,  but  to  the  validity  and  effect  of  thn 
certificate,  so  that  a  certificate  of  mortgage 
foreclosure  does  not  by  reason  thereof,  of 
itself,  convey  title,  but  is  only  evidence  of 
what  transpired  for  the  purpose  of  record, 
notice  to  protect  purchasers  against  inter- 
vening claims,  and  to  show  who  may  become 
entitled  to  a  deed.  North  Dakota  Horse  & 
C.  Co.  V.  Serumgard,  29:508,  117  N.  W, 
463,  17  N.  D.  466. 

Redemption. 

Real  estate  as  subject  to  mortgage  b^ 
holder  of  legal  title  between  act  of 
sale  on  foreclosure  and  expiration 
of  redemption  period,  see  supra,  1. 

8.  The  North  Dakota  mortgage  redemp- 
tion statute  is  remedial  in  its  nature,  and 
is  intended  not  only  for  the  benefit  of  cred- 
itors holding  liens  subsequent  to  a  lien  in 
process  of  foreclosure,  but  also  to  make  the 
property  of  the  debtor  pay  as  many  of  his 
debts  as  it  can  be  made  to  pay,  and  to  pre- 
vent its  sacrifice.  North  Dakota  Horse  k 
C.  Co.  V.  Serumgard,  29:  508,  117  N.  W.  453, 
17  N.  D.  466. 

9.  The  holder  of  a  mortgage  superior  to 
one  foreclosed,  assuming  to  be  a  redemption- 
er,  when  not  made  so  by  statute,  who  ten- 
ders the  amount  necessary  to  redeem,  be- 
comes, by  the  issuance  to  him  of  a  certifi- 
cate of  redemption  and  the  acceptance 
and  retention  by  the  bolder  of  the  certificate 
of  sale  of  the  money  tendered,  as  between 
himself  and  the  party  who  parts  with  such 
certificate,  a  "redemptioner."  North  Dakota 
Horse  &  C.  Co.  v.  Serumgard,  ao:  508,  117 
N.  W.  463,  17  N.  D.  466. 
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10.  One  who,  although  not  made  a  re- 
deraptioner  by  statute,  acquires  the  rights  of 
one  by  a  tender  of  the  amount  necessary 
to  redeem,  and  the  issuance  to  him  of  a 
certificate  of  redemption,  and  the  accept- 
ance and  retention  by  the  holder  of  the  cer- 
tificate of  sale  of  the  money  tendered, 
assumes  the  obligations  and  liabilities  of  a 
redemptioner,  and  must  permit  a  lawful 
redemptioner  to  redeem  from  him  within 
the  period  given  by  statute  to  a  subsequent 
lien  holder  by  mortgage  for  such  purpose. 
North  Dakota  Horse  &.  C.  Co.  v.  Serumgard, 
29:  so8»  117  N.  W.  453,  17  N.  D.  466. 

11.  The  sheriff  who  conducts  a  sale  on 
foreclosure  is  the  agent  of  the  purchaser  or 
holder  of  the  certificate,  to  receive  re- 
demption money,  but  is  not  such  an  agent  as 
can  bind  his  principal  to  accept  a  check 
instead  of  money  from  one  qualified  to  re- 
deem, or  to  retain  the  money  received  by 
such  agent  from  one  not  a  lawful  re- 
demptioner, if  the  principal  makes  season- 
able objection  to  the  form  of  pajrment,  or 
refuses  forthwith  to  recognize  the  party 
making  the  tender  as  entitled  to  redeem  as 
a  redemptioner,  when  he  is  not  made  such 
by  statute.  North  Dakota  Horse  &  C.  Co. 
▼.  Serumgard,  29:508,  117  N.  W.  453,  17 
N.  D.  466. 

12.  The  tender,  by  a  lawful  redemptioner, 
of  a  bank  check  issued  by  a  solvent  and 
reputable  bank  for  the  sum  necessary  to  be 
paid  to  effect  a  redemption,  to  a  prior  re- 
demptioner or  his  a^ent  for  the  purpose 
of  receiving  redemption  money,  effecto  a 
redemption,  unless  refused  because  it  is 
a  check  instead  of  legal  tender,  and  the  sub- 
sequent lien  holder  given  an  opportunity 
to  procure  and  tender  the  necessary  cur- 
rency to  comply  with  the  legal  requirements 
of  the  holder  of  the  certificate.  North  Da- 
kota Horse  &  C.  Co.  v.  Serumgard,  29:508, 
117  N.  W.  453,  17  N.  D.  466. 

13.  The  phrase  "on  the  property  sold," 
in  a  statute  defining  a  redemptioner  as 
one  holding  "  a  lien  by  judgment  or  mort- 
gage on  the  property  sold,"  applies  to  the 
land  or  premises,  as  those  words  are  com- 
monly used.  North  Dakota  Horse  k  C.  Co. 
V.  Serumgard,  29:508,  117  N.  W.  453,  17 
X.  D.  466. 

14.  The  holder  of  a  mortgage  given  after 
the  act  of  sale  under  a  prior  mortgage,  and 
before  the  expiration  of  the  period  allowed 
for  redemption  from  such  sale,  is  a  re- 
demptioner. North  Dakota  Horse  &  C.  Co. 
V.  Serumgard,  29:  508,  117  N.  W.  453.  17 
N.  D.  466.  (Annotated) 

15.  That  a  mortgage  given  after  the 
act  of  sale  occurred  on  a  prior  mortgage, 
and  before  the  expiration  of  the  period  al- 
lowed for  redemption,  is  not  recorded  until 
after  the  expiration  of  one  year  from  the 
sale,  but  is  recorded  within  the  sixty  days 
additional  allowed  where  there  has  been  a 
redemption,  does  not  deprive  the  holder  of 
the  last  mortgage  of  the  right  to  redeem  on 
complying  with  the  other  statutory  re- 
quirements. North  Dakota  Horse  &  C.  Co. 
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v.  Serumgard,  29:  508,  117  N.  W.  453,  17 
N.  D.  466. 

16.  A  "redemption"  from  the  purchaser 
at  a  foreclosure  sale  by  one  not  the  mort- 
gagor is  a  compulsory  sale  of  the  interest 
acquired  by  the  purchaser  at  such  sale,  and 
can  only  be  enforced  by  one  given  that 
right  by  statute,  and  then  only  by  pursu- 
ing the  method  prescribed  by  the  statute 
conferring  the  right.  North  Dakota  Horse 
&  C.  Co.  v.  Serumgard,  29:  508,  117  N.  W. 
453,  17  N.  D.  466. 

MOTIONS  AND  ORDERS. 

In   arrest  of   judgment,   see   Criminal 

Law,  3. 
Setting   aside   verdict  on   motion,   see 

New   Trial. 

MUNICIPAIi  CORPORATIONS. 

Ordinances. 

Constitutionality  of  milk  ordinance,  see 
Constitutional  Law,  6,  9. 

Court's  power  to  review  ordinances,  see 
Courts,  1. 

Liability  of  city  council  passing  ordi- 
nance licensing  bawdyhouse,  see 
Disorderly  Houses. 

1.  The  statutory  requirement  that  the 
subject  of  any  municipal  ordinance  shall 
be  clearly  expressed  in  the  title  is  complied 
with  where  the  title  calls  attention  to  the 
general  subject  of  the  legislation  in  the 
ordinance,  and  does  not  tend  to  mislead 
or  deceive  the  people  or  council  as  to  the 
purpose  or  effect  of  the  legislation,  or  to 
conceal  or  obscure  the  same.  Bartlesville 
Electric  L.  k  P.  Co.  v.  Bartesville  Inter- 
urban  R.  Co.  29:  77,  109  Pac.  228,  —  Okla. 

2.  The  title  of  an  ordinance  reciting 
that  its  object  was  to  grant  to  a  certain 
person  "the  right  to  construct,  maintain,  ^ 
and  operate  an  electric  light  and  power ' 
plant"  is  sufficient  to  carry  a  grant  of  the 
right  to  use  the  streets  and  alleys  of  the 
city  for  the  construction  of  lines  and  poles 
thereon  for  the  purpose  of  operating  the 
plant,  within  the  meaning  of  a  statute  re- 
quiring the  subject  of  any  municipal  ordi- 
nance to  be  clearly  expressed  in  its  title. 
Bartlesville  Electric  L.  k  P.  Co.  v.  Bartles- 
ville Interurban  R.  Co.  29:  77,  109  Pac.  228, 
—  Okla.  — . 

3.  A  municipal  ordinance  requiring  a 
railroad  company  whose  tracks  adjoins  a 
public  street  to  erect  and  maintain  gates 
between  the  tracks  and  the  street  is  un- 
reasonable where  its  effect  would  be  to 
require  the  maintenance  of  gates  at  points 
where  the  street  is  almost  uninhabited  as 
well  as  along  those  portions  which  are 
built  up  and  crossed  by  streets  and  vehicles 
engaged  in  the  ordinary  city  traffic.  Ne-v 
Orleans  v.  Lenfant,  29:642,  52  So.  575,  126 
La.  455. 

4.  A  municipal  ordinance  which  re- 
quires that  all  railroad  cars  which  pass 
through  the  city  shall  be  provided  with 
modem    and   efficient   spark   arresters    and 
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smoke  consumers  is  nnreasonable,  as  fail- 
ing to  distinguish  between  an  ordinary 
car  and  a  locomotive,  and,  where  it  appears 
that  some  of  the  locomotives  coming  within 
the  jurisdiction  of  the  ordinance  bum  oil, 
for  failure  to  distinguish  between  such 
locomotives  and  those  which  burn  coal. 
New  Orleans  v.  Lenfant,  29:  642,  52  So.  575, 
126  La.  465. 

5.  The  parking  of  railroad  cars  and  the 
making  up  of  trains  on  private  property 
within  city  limits  caunot  be  absolutely  pro- 
hibited by  municipal  ordinance,  as  consti- 
tuting a  nuisance,  irrespective  of  the  man- 
ner in  which  it  is  done.  New  Orleans. v. 
Lenfant,  29:642,  62  So.  575,  126  La.  455. 

(Annotated) 

Liability  for  damages. 

Measure  of  damages  for  injuries  caused 

by  surface  water,  see  Damages,  8, 

9. 
Evidence   of  question   of   damages   by 

surface  water,  see  Evidence,  37. 
Liability  for  defects  or  obstructions  in 

streets,  see  Highways,  6,  7. 
Setting  aside  verdict  against  city  on 

motion    for    new    trial,    see    New 

Trial. 
Liability  for  trespass,  see  Trespass. 

6.  A  municipal  corporation,  in  con- 
structing a  bridge  as  a  part  of  its  highway 
system,  acts  in  its  ministerial  capacity,  and 
is  therefore  liable  for  negligent  injury  to 
employees  engaged  in  the  work.  Engelking 
v.  Spokane,  29:481,  110  Pac.  25,  —  Wash. 

7.  A  municipal  corporation  which,  in 
bringing  a  street  to  grade,  negligently  ob- 
structs the  entrances  to  drains  carrying 
surface  water  from  abutting  property,  with- 
out notice  to  the  owner,  or  giving  him  op- 
portunity to  bring  his  property  to  grade, 
so  as  to  avoid  injury  by  such  water,  will  be 

•  liable  in  damages  for  tlie  injuries  done  by 
backing  the  water  up  upon  his  property. 
Hume  V.  Des  Moines,  29:  126,  125  N.  W.  846, 
—  Iowa  — .  (Annotated) 

MURDER. 

See  Homicide. 

NAME. 

Objection  that  one  convicted  of  crime 
was  prosecuted  under  wrong 
name,  see  Appeal  and  Error,  10. 

Rendering  judgment  in  name  of  part- 
nership, see  Judgment,  1,  4. 

Service  by  publication  upon  partner- 
ship in  its  firm  name,  see  Writ 
and  Process,  1. 

NATURALIZATION. 

See  Aliens. 

NEGLIGENCE. 

In  use  of  automobile,  see  Automobiles, 

1. 
Of  child  injured  by  automobile,  see  Au- 
tomobiles, 2. 
Of  carrier,  see  Carriers. 
Of  passenorer,  see  Carriers,-  6-8. 
.   29  L.R.A.(N.S.) 


Of  infant  in  jumping  from  moving 
train,   see   Carriers,   & 

Measure  of  damages  for  negligence 
causing  personal  injury,  see  Dam- 
ages,  7. 

Of  druggists,  see  Drugs  and  Druggists. 

Presumption  and  burden  of  proof  as 
to,  see  Evidence,   13-19. 

Presumption  and  burden  of  proof  at 
to  capacity  of  infants,  see  Evi- 
dence, 6-9. 

Sufficiency  of  evidence  to  show,  see 
Evidence,   47,   48. 

As  to  injuries  from  defects  in  high- 
way, see  Highways,  11. 

Effect  of  discharge  of  person  primarily 
liable  for  loss  of  insured  proper- 
ty upon  insured's  right  of  action 
against  insurer,  see  Insurance,  12 

Of   master,  see   Master   and  Servant 

Contributory  negligence  of  ser\'ant,  see 
Master  and  Servant,  13. 

Of  municipal  corporations,  see  Munic- 
ipal Corporations,  6,  7. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause. 

Of  surgeon,  see  Physicians  and  Sur- 
geons. 

At  raflway  crossing,  see  Bailroads,  2-5. 

Release  from  damages  for  injury  by, 
sec  Release. 

As  to  telegrams,  see  Telegraphs. 

As  question  for  jury,  see  Trial,  9-16. 

Competency  of  witness  in  action  for, 
see  Witnesses,  1. 

1.  The  owner  of  a  mill  who  maintains 
a  barrel  to  receive  exhaust  steam,  which  is 
kept  full  of  steaming  hot  water,  is  not  lia- 
ble for  the  scalding  of  a  child  who  goes 
to  it  for  water,  by  the  plug  coming  out  of 
the  bunghole,  if  the  plug  was  a  substantial 
one,  and  the  owner  was  not  shown  to  have 
had  notice  that  it  had  become  loose.  Gor- 
don V.  Snoqualmie  Lumber  &  Shingle  Ca 
29:  88,  109  Pac.  1044,  —  Wash.  — . 

2.  A  barrel  to  receive  the  exhaust 
steam  from  a  mill,  which  is  covered,  a^ 
cessible  only  on  one  side,  and  filled  with 
hot  water,  from  which  steam  continnallj 
arises,  is  not,  if  it  appeared  to  be  safe^  an 
attractive  nui  nance  so  as  to  render  the 
owner  liable  for  the  scalding  of  a  cliild 
going  to  it  for  water,  although  tp  hi& 
knowledge  cliildren  had  been  in  the  habit 
of  playing  near  it  and  taking  water  from 
it.  Gordon  v.  Snoqualmie  Lumber  & 
Shingle  Co.  29:88,  109  Pac.  1044,  —  Wash. 

'        • 

3.  Between  seven  and  twenty -one  years, 
the  age  of  an  infant  is  only  an  evidential 
fact  bearing  on  the  question  of  his  mental 
capacity  to  comprehend  and  avoid  danger. 
Ewing  V.  Lanark  Fuel  Co.  29:  487,  65  S.  £. 
200,  65  W.  Va.  726. 


NEGOTIABILITY. 

Of  bills  or  notes,  see  Bills  and  Notes,  1. 
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NEGROES.  .         .  I 

Prohibiting  establishment  within  coun- 
ty limits  of  private  school  for 
colored  children,  see  Constitutional 
Law,  7;   Corporations,  2. 

NEW  TRIAIi. 

Raising   objections    for    first   time   on 

motion  for,  see  Appeal  and  Error, 

10. 
Filing  of  motion   for,   as  essential  to 

jurisdiction  of  appellate  court,  see 

Appeal  and  Error,  12. 
Review   of   discretion   in   denying,   see 

Appeal  and  Error,  16. 

A  verdict  for  plaintiff  in  an  action 
against  a  city  to  recover  temporary  dam- 
ages for  injuries  to  real  property  caused 
hy  the  flooding  thereof  by  surface  water 
-sollected  and  cast  thereon  by  a  street  im- 
provement will,  when  based  upon  inadmis- 
sible evidence  of  the  difference  between  the 
value  of  the  property  both  before  and  after 
the  flooding,  be  set  aside  on  motion,  al- 
though such  evidence  was  admitted  without 
objection.  McHenry  v.  Parkersburg,  29: 
86oy  66  S.  E.  750,  66  W.  Va.  533. 

NONRESIDENTS. 

Effect  of  levy  of  attachment  to 
give  jurisdiction  over  nonresi- 
dent served  by  publication  only, 
see  Attachment,  1. 

NOTICE. 

Of  rights  of  third  parties  in  note  tak- 
en by  assignment,  see  Bills  and 
Notes,  5-8. 

Sufficiency  of  notice  to  carrier  that 
woman  ejected  from  station  is  in 
no  condition  to  face  storm,  see 
Carriers,  9. 

To  carrier  of  value  of  contents  of  par- 
cel left  at  check  room,  see  Car- 
riers, 13. 

Presumption  and  burden  of  proof  as 
to,  see  Evidence,  5. 

To  insane  ward  of  application  for  sale 
of  real  property,  see  Incompetent 
Persons,  2,  3. 

To  owner  of  premises  of  danger  to 
children  coming  thereon,  see  Neg- 
ligence, 1. 

Of  contents  of  telegram,  see  Tele- 
graphs, 6. 

Time  for  notice  of  claim  for  damages 
because  of  delay  in  telegram,  see 
Telegraphs,  6; 

1.  The  fact  that  diligent  inquiry  would 
have  led  to  facts  disclosing  community 
rights  in  property  sold  by  only  represent- 
ing himself  to  be  a  single  man  is  not 
enough  to  charge  the  purchaser  with  no- 
tice of  the  rights  of  the  wife,  if  there  was 
no  fact  or  circumstance  which  raised  a 
duty  to  inquire.  Daly  v.  Rizutto,  29:  467, 
109  Pac.  276,  —  Wash.  — . 

2.  Where  the  cashier  of  a  bank  to 
which  he  is  personally  indebted,  as  treas- 
urer of  another  corporation,  draws  checks 
upon  it  pavable  to  the  bank,  and  uses  them 
29L.R.A.(N.S.) 


to  pay  such  indebtedness,  the  checks,  by 
their  form,  of  themselves,  operate  as  no- 
tice to  the  bank  of  a  misappropriation  of 
the  funds  of  the  other  corporation,  so  that 
the  bank  cannot  predicate  a  liability  there- 
on. Emerado  Farmers*  Elevator  Co.  v. 
Farmers*  Bank,  29:567,  127  N.  W.  522,  — 
N.  D.  —. 

Imputed. 

Imputing  notice  of  cashier  to  bank,  see 
Banks,  1. 

3.  A  servant  who  is  authorized  by  his 
master  to  employ  and  to  discharge  other 
servants,  and  to  assign  their  duties,  is,  to 
the  extent  of  such  authority,  the  agent  of 
the  master;  and  whatever  knowledge  he 
may  have  of  matters  pertaining  to  the 
ability  and  capacity  of  a  servant  employed 
by  him  to  perform  a  particular  kind  of 
work,  and  to  comprehend  and  avoid  the 
dangers  incidental  thereto,  will  be  imputed 
to  the  master.  Ewing  v.  Lanark  Fuel  Co. 
29:  487,  65  S.  E.  200,  65  W.  Va.  726. 

4.  Knowledge  of  an  agent  for  the  sale 
of  machinery  of  his  attempt  to  modify  the 
contract  of  sale  after  a  tender  of  delivery, 
in  violation  of  a  provision  of  the  contract 
depriving  him  of  tne  power  to  do  so,  is  not 
notice  to  the  principal  of  the  change,  so 
that  his  acting  upon  the  contract  will  con- 
stitute a  ratification  thereof.  Reeves  &  Co. 
V.  Lewis,  29:  82,  125  N.  W.  289,  —  S.  D. 
— .  (Annotated) 

5.  The  knowledge  of  an  officer  of  a 
bank,  who  is  also  a  member  of  its  discount 
committee,  and  who  offers  to  the  bank  a 
note  which  he  had  secured  by  fraud,  but 
who  withdraws  from  the  committee  meet- 
ing while  the  question  of  the  acceptance  of 
the  note  is  under  consideration,  is  not  im- 
putable to  the  bank,  so  as  to  prevent  its 
enforcing  the  note.  Lilly  v.  Hamilton 
Bank,  29:  558,  178  Fed.  53,  102  C.  C.  A. 
1.  (Annotated) 

6.  Where  the  cashier  of  a  bank,  who 
has  the  entire  management,  control,  and 
conduct  of  its  affairs,  draws  checks  of  a 
company  of  which  he  is  treasurer,  payable 
to  the  bank,  and  presents  them  as  treasu- 
rer to  himself  as  cashier,  and  misappro- 
priates the  proceeds  thereof,  the  bank  can- 
not base  thereon  a  liability  in  its  favor 
against  the  company,  since,  as  the  bank 
exercised  no  oversight  or  control  over  its 
cashier,  it  placed  itself  under  plenary  re- 
sponsibility for  his  acts,  and  must  be  held 
to  knowledge  of  his  fraud uFent  purpose  at 
the  time  of  the  presenting  of  the  checks. 
Emerado  Farmers*  Elevator  Co.  v.  Farm- 
ers* Bank,  29:  567,  127  N.  W.  522,  —  N. 
D.  — . 

NUISANCES. 

City*s  power  to  declare  what  consti- 
tutes, see  Municipal  Corporations, 
5. 

1.  The  establishment  of  a  cancer  hos- 
pital in  a  residence  neighborhood,  in  near 
proximity  to  dwellings,  may  be  enjoined  as 
a  nusiance  at  the  instance  of  one  owning 
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and  occupying  adjacent  property.  Stat- 
ler  V.  RochelTe,  a9: 49,  109  Pac.  788,  — 
Kan.  — .  (Annotated) 

2.  The  corporate  owner  of  a  nonexclu- 
sive franchise  granting  authority  to  use 
the  streets,  alleys,  and  public  grounds  of 
a  city  for  the  purpose  of  constructing  and 
operating  an  electric  light  and  power  plant 
to  furnish  light  and  power  to  such  city 
and  its  inhabitants  may  enjoin  another 
corporation  which,  without  legislative  au- 
thority, attempts  to  exercise  rights  similar 
to  those  granted  to  plaintiff,  from  so  do- 
ing. Bartlesville  Electric  L.  &  P.  Co.  v. 
Bartlesville  Interurban  R.  Co.  ag:  77,  109 
Pac.  228,  —  Okla.  — .  (AnnoUted) 

OBJECTIONS. 

To  raise  question  on  appeal,  see  Ap- 
peal and  Error,   10-12. 

OBSTRUCTION. 

Of  highways,  see  Highways,  2,  3. 

OFFICERS. 

Bonds  of,  see  Bonds. 

Public  policy  as  to  contract  by  county 
officers  extending  beyond  term  of 
office,  see  Contracts,  7. 

Right  of  county  board  to  make  con- 
tract extending  beyond  term  of  of- 
fice, see  Counties,  1. 

Of  private  corporation,  see  Corpora- 
tions, 4. 

Of  county  generally,  see  Counties. 

Liability  of  officers  licensing  bawdy- 
house,   see   Disorderly   Houses. 

A  sheriff  whose  term  of  office  has 
expired  may  maintain  an  action  against 
defaulting  bidders  at  a  sale  made  by  him 
pending  his  term,  and  recover  from  them 
the  difference  between  their  bid  and  an 
amount  realized  at  a  subsequent  sale  of  the 

?roperty.     Dickson   v.   McCartney,   29:  79a, 
5  Atl.  735,  226  Pa.  552.  (Annotated) 

OLD   LADIES'    HOME. 

Appropriation  of  public  moneys  for, 
see    Public    Moneys. 

OPINIONS. 

Admissibility*  in  evidence,  see  Evidence, 
28-30. 

ORDINANCES. 

In  general,  see  Municipal  Corporations, 
1-5.    . 

OWNERSHIP. 

Allegations  as  to,  see  Pleading,  5. 

PARCEL   STAND. 

Loss  of  passenger's  property  from,  see 
Carriers,  11-13. 

PARKING   CARS. 

Ordinance  as  to,  see  Municipal  Corpo- 
rations, 5. 

PAROL   EVIDENCE. 

See  Evidence,  27. 
20  L.R.A.(N.S.) 


PARTIES. 

Who  are  affected  by  judgment,  tee 
Judgment,  5. 

Plaintiff. 

Who  may  have  remedy  against  nui- 
sance, see  Nuisance,  2. 

Right  of  officer  to  maintain  action 
against  expiration  of  term,  see  Of- 
ficers. 

1.  An  undisclosed  principal  cannot  sue 
for  breach  of  a  contract  to  lend  money  to 
the  agent.  Shields  v.  Coyne,  29:  471,  127 
N.  W.  63,  —  Iowa,  — .  (AnnoUted) 

2.  An  indorsement  by  which  one  "as- 
signs his  interest"  in  a  negotiable  note 
does  not  permit  the  indorsee  to  sue  thereon 
in  his  own  name,  where  the  statute  per- 
mitting such  suits  by  aasigneea  of  cfaoaea 
in  action  does  not  apply  to  such  notes. 
Gale  V.  Mayhew,  29:  648,  125  N.  W.  781,  161 
Mich.  96. 

Parties  defendant. 

3.  The  sheriff  who  made  a  sale  under 
execution,  or  his  successor  in  office,  is  a 
necessary  party  in  a  proceeding  to  correct 
a  deed  which  names  a  partnership  as 
grantee,  rather  than  the  members  who  com- 
pose it.  Spaulding  Mfg.  Co.  v.  Godbold, 
ag:  a8a,  121  S.  W.  1063,  92  Ark.  63. 

4.  All  parties  to  a  conspiracy  to  injure 
one  by  enticing  his  servant  away  from  him 
may  be  joined  in  an  action  to  recover  the 
damages  thereby  caused.  Globe  k  Rutgers 
F.  Ins.  Co.  V.  Firemen's  Fund  Ins.  Co.  29: 
869,  62  So.  454,  —  Miss.  — . 

Bringing  in. 

5.  The  owner  of  taxable  property  upon 
which  a  taxpayer  is  attempting  by  man- 
damus to  compel  the  municipality  in  which 
the  property  is  taxable  to  collect  taxes, 
may,  upon  motion  of  the  municipality,  be 
made  a  party  defendant,  where  the  defense 
is  that  tne  property  is  not  liable  for  taxes, 
by  reason  of  a  contract  between  the  city 
and  such  owner,  who  has  no  objection  to  be- 
ing made  a  party  defendant  in  the  proceed- 
ings. Tarver  v.  Dalton,  29:  183,  67  S.  £. 
929,  134  Ga.  462. 

PARTITION. 

What  constitutes  tenancy  in  common 
entitling  co tenant  to  partition,  see 
Cotenancy,  1. 

A  trustee  of  the  estate  of  a  bank- 
rupt, selected  or  appointed  under  the  pro- 
visions of  the  national  bankruptcy  act,  is 
without  legal  capacity,  under  the  statutes 
of  Ohio,  to  maintain  a  suit  for  the  parti- 
tion of  real  estate  in  which  such  bankrupt 
is  a  tenant  in  common  with  others.  Lind- 
say V.  Runkle,  29:  6$%  92  N.  £.  488,  82 
Ohio  St.  325. 

PARTNERSHIP. 

Liability  for  debts  of,  of  corporation 
organized  to  continue  business  of 
insolvent  partnership,  see  Corpo- 
rations, 3;  Pleading,  9. 

Embezzlement  of  funds  by  member  of, 
see  Embezzlement,  1,  3. 
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Conveyance  of  assets  of  insolvent  part- 
nership to  corporation  organized  to 
carry  on  business,  see  Fraudulent 
Conveyances,  1,  2. 

Validity  of  judgment  for,  rendered  in 
firm  name,  see  Judgment,  1. 

Default  decree  against,  in  firm  name 
only,  see  Judgment,  4. 

Reforming  deed  to  partnership  in  firm 
name,  see  Reformation  of  Instru- 
ments. 

Service  by  publication  upon  partner- 
ship in  its  firm  name,  see  Writ  and 
Process,  1. 

PAYMKXT. 

To  original  mortgagee  after  assignment 
of  note   ■ecnred   thereby,   see   Mort- 
gage, 2. 
Subrogation  for,  see  Subrogation. 

A  purchaser  of  mortgaged  cattle  is 
not  authorized  to  pay  the  purchase  price 
to  the  original  commission  merchant  mort- 
gagees, after  the  note  secured  by  the  mort- 
gage has  been  assigned  to  another,  so  as  to 
relieve  the  purchaser  from  liability  to  the 
assignee  of  the  note  in  case  the  sum  paid 
to  the  original  mortgagees  does  not  reach 
him,  by  a  clause  in  the  mortgage  providing 
that,  if  the  cattle  be  consigned  to,  or  sold 
by,  any  person  except  the  original  mort- 
gagees, such  mortgagees  shall  be  paid  the 
proceeds  of  the  sale  and  its  commission  on 
all  the  cattle  so  sold,  as  such  construction 
would  destroy  the  mortgage  as  a  security. 
Smith  V.  First  Nat.  Bank,  ag:  576,  104  Pac. 
1080,  23  Okla.  411. 

PRDDIiERS. 

One  who,  in  delivering  pictures  from 
house  to  house,  which  had  been  ordered 
through  another  agent  from  a  manufac- 
turer in  another  state,  receives  them  in 
frames  which  he  attempts  to  sell  to  the 
persons  who  had  ordered  the  pictures,  is  a 
peddler  within  the  meaning  of  a  statute 
defining  a  peddler  as  whoever  shall  deal 
in  the  selling  of  goods,  wares  or  merchan- 
dise by  going  from  place  to  place  to  sell 
the  same.  State  v.  Looney,  29:  4x2,  97  S. 
W.  934,  214  Mo.  216. 

PERSONAL  INJURIES. 

Measure  of  damages  for,  see  Damages, 
7. 

Evidence  in  action  for,  see  Evidence,  26. 

Release  from  liability  for,  see  Release. 

Question  for  jury  as  to  whether  re- 
lease was  obtained  by  fraud,  sec 
Trial,  8. 

PERSONAIi  LIABILITY. 

For  local  improvement  assessments,  see 
Public  Improvements;  Trusts,  3,  4. 

PERSONAL  PROPERTY. 

Adverse  possession  of,  see  Adverse  Pos- 
session. 

PHYSICIANS  AN1>  SURGEONS. 

Liability  of  master  for  negligence  of 
surgeon  engaged  for  servant,  see 
Master  and  Servant,  3. 

A  surgeon  is  not  negligent  in  failing 
29  L.R.A.(N.S.) 


to  take  an  X-ray  photograph  of  an  injured 
arm  to  ascertain  whether  or  not  there  is 
a  fracture  where  he  diagnoses  and  treate 
the  injury  as  a  sprain,  which  proves  to  be 
erroneous,  and  results  in  permanent  impair- 
ment of  the  usefulness  of  the  arm.  Wells 
V.  Ferry-Baker  Lumber  Co.  29:  426,  107  Pac. 
869,  57  Wash.  658. 

PLAINTIFFS. 

Parties  plaintiff,  see  Parties,  1,  2. 

PLATFORM. 

Negligence  of  passenger  in  riding  on, 
see  Carriers,  6,  7. 

PLEADING. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  24. 

Admissibility  of  original  petition  in  evi- 
dence sifter  amendment,  see  Evi- 
dence, 31. 

Evidence  admissible  under,  see  Evi- 
dence, 57. 

Variance  between  pleading  and  proof, 
see  Evidence,  58. 

In  criminal  prosecution,  see  Indictment, 
Information  and  Complaint. 

Vacation  of  judgment  rendered  on  the 
pleadings,  see  Judgment,  6. 

Bringing  action  and  rendering  judg- 
ment in  name  of  partnership,  see 
Judgment,  1. 

Right  of  plaintiff's  counsel  to  comment 
on  abandoned  issues  after  amend- 
ment, see  Trial,  1. 

1.  A  statute  providing  that  the  allega- 
tions of  a  pleading  shall  be  liberally  con- 
strued with  a  view  to  substantial  justice 
between  the  parties  does  not  require  that 
essential  averments  which  are  lacking  shall 
be  construed  into  the  pleading,  or  that  a 
necessary  averment  be  supplied  on  'infer- 
ences drawn  from  other  facte  alleged,  un- 
less such  averments  must  logically  and 
necessarily  be  so  inferred  therefrom. 
Emmerson  y.  Botkin,  29:  786,  109  Pac.  531, 
—  Okla.  — . 

Relief  under  pleadings. 

2.  Damages  for  loss  caused  by  the  sale 
at  a  sound  price  of  cattle  infected  with 
Texas  fever  ticks  do  not  include  damages 
for  mental  annoyance,  where  there  is  nei- 
ther allegation  nor  proof  of  such  damage. 
Puis  V.  Hornbeck,  29:  202,  103  Pac.  665,  — 
Okla.  — . 

Misjoinder;  multifariousness. 

3.  A  bill  for  divorce  is  not  rendered 
multifarious  by  joining  therein  a  prayer  for 
a  conveyance  by  the  husband  to  the  wife  of 
lands  paid  for  with  her  funds  the  title  to 
which  was  taken  in  his  name.  Singer  v. 
Singer,  29:  819,  61  So.  755,  —  Ala.  — . 

(Annotated) 

Declaration   or  complaint. 

4.  Essential  facts  necessary  to  be  shown 
in  order  to  entitle  a  party  to  the  relief  de- 
manded, and  to  which  he  supposes  himself 
entitled,  should  be  stated  in  the  pleadings 
by  allegation  or  averment,  and  not  by  way 
of  recital.  Emmerson  v.  Botkin,  29:  7861 
109  Pac.  531,  —  Okla.  — . 
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5.  An  allegation  in  replevin  that,  at  all 
times  and  dates  mentioned,  plaintiff  was 
and  now  is  the  owner  and  entitled  to  the 
immediate  possession  of  the  property,  is  a 
sufficient  allegation  that  he  was  so  at  the 
beginning  of  the  action.  Johnson  v.  lanko- 
vetz,  29:  709,  110  Pac.  398,  —  Or.  — . 

G.  A  complaiat  in  an  action  to  hold  a 
carrier  liable  for  injuries  to  a  passenger 
need  not  distinctly  allege  negligence,  if  it 
alleges  that  the  coach  in  which  plaintiff 
was  riding  was  derailed,  overturned,  and 
dragged  on  its  side,  to  plainjtifF's  injury. 
Southern  P.  Co.  v.  Hogan,  29:  813,  108  Pac. 
240,  —  Ariz.  — . 

7.  A  declaration  in  an  action  for  dam- 
ages for  injuries  to  an  infant,  which  avers 
that  defendant  employed  the  infant,  and 
negligently  required  him  to  perform  a  duty 
the  dangers  of  which  of  which  he  was  in- 
capable of  compreliending  and  avoiding,  and 
failed  to  instruct  him  how  to  perform  the 
work  and  to  guard  against  the  dangers  in- 
cident thereto,  states  a  good  cause  of  ac- 
tion. Ewing  V.  Lanark  Fuel  Co.  29:  487, 
65  S.  E.  200,  66  W.  Va.  726. 

8.  The  question  whether  or  not  a  com- 
plaint for  enticing  away  a  servant  states  a 
cause  of  action  cannot  be  affected  by  an  af- 
fidavit of  denial  by  the  servant.  Globe  & 
Rutgers  F.  Ins.  Co.  v.  Firemen's  Fund  Ins. 
Co.  29:  869,  52  So.  454,  —  Miss.  — . 

9.  In  a  suit  to  hold  a  corporation  liable 
for  debts  of  a  partnership  to  the  business 
of  which  it  succeeds,  on  the  theory  that  its 
organization  was  fraudulent  in  fact,  or 
that,  under  the  facts  surrounding  the 
organization,  it  "was  liable  for  the  debts  of 
the  partnership,  what  the  stockholders  did 
with  their  stock  since  the  organization  is 
immaterial  as  matter  of  pleading,  although 
such  matters  might  be  material  as  evidence 
tending  to  support  a  charge  of  fraud. 
Byrne  Hammer  Dry  Goods  Co.  v.  Willis- 
Dunn  Co.  29:  589,  121  N.  W.  620,  23  S.  D. 
221. 

Pleas  and  answers. 

10.  One  cannot  defeat  an  action  for 
dower,  on  the  theory  that  he  is  not  pos- 
sessed of  the  freehold,  if  he  pleaded  in  bar 
denying  plaintiff's  right  to  dower.  McAl- 
lister V.  Dexter  &  P.  R.  Co.  29:  726,  76  Atl. 
891,  —  Me.  — . 

Demurrer. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  23. 

11.  A  general  demurrer  to  a  petition 
stating  several  causes  of  action  should  be 
overruled  where  one  of  such  causes  of  ac- 
tion is  good.  Emmerson  v.  Botkin,  29: 
786,  109  Pac.  631,  —  Okla.  —. 

12.  Doubtful  language  in  a  pleading 
challenged  by  demurrer  will  be  construed 
against  the  pleader,  and  where  a  demurrer 
is  sustained  on  account  of  the  insufficiency 
of  a  pleading,  and  no  application  for 
amendment  is  made,  it  will  be  presumed 
that  the  facts  to  justify  it  do  not  exist. 
Emmerson  v.  Botkin,  29:786,  109  Pac.  631, 
—Okla.  — . 

29  L.R.A.(N.S.) 


PLEDGE   AND    COLLATERAL   SECU- 
RITY. 

Attachment  of  corporate  stock  pledged 
to  securities,  see  Attachment,  1. 

Consideration   for,   see   Contraets,  3. 

Of  corporate  stock,  see  Corporations, 
6. 

POLES. 

In  highways,  see  Highways,  1. 

POLICE  POWER. 

See  Constitutional  Law,  7-10. 

PREFERENCES. 

Right  of,  appropriator  of  water  for 
distri^tion  to  public  to  grant  ex- 
clusive or  preferential  rights  to 
indivi^als,  see  Waters,  4. 

PREJUDICIAL  ERROR. 

See  Appeal  and  Error^  23-38. 

PRESUMPTIONS. 

On  appeal,  see  Appeal  and  Error,  13. 
As  to  correctness  of  mlings  on  demur- 
rer, see  Pleading,  12. 
Generally,  see  Evidence,  2. 

PRINCIPAL  AND  AGENT. 

.Effect  of  death  of  principal  on  authori- 
ty of  agent,  see  Death,  3. 

Right  as  against  principal  of  purchas- 
er in  good  faith  from  agent  of  pa- 
per indorsed  in  blank  and  deliv- 
ered to  agent  by  principal,  see  Es- 
toppel, 1. 

Sufficiency  of  evidence  to  show  finding 
of  emplo3rment,  see  Eridence,  50- 

Sufficiency  of  evidence  to  show  that 
one  acted  for  another  as  nndis- 
closed  principal,  see  Evidence,  51. 

Liability  of  one  acting  as  purchaser'^ 
agent  in  procuring  liquor,  see  In- 
toxicating Liquors,  1. 

Power  of  agent  to  receive  redemption 
money  to  accept  check  instead  of 
cash,  see  Mortgage,  11. 

Imputing  agent's  knowledge  to  princi- 
pal, see  Notice,  3-6. 

Suit  on  contract  by  undisclosed  prin- 
cipal, see  Parties,  1. 

1.  An  agent  with  authority  to  sell  cer- 
tain land  of  his  principal  has  no  implied 
authority  to  assign  to  one  with  whom  he 
contracts  for  a  sale  the  rent  to  accrue 
from  tenants  during  the  pendency  of  nego- 
tiations, or  from  the  date  of  the  contract 
to  the  completion  of  the  transaction.  John 
Gund  Brew.  Co.  v.  Tourtellotte.  29: 210, 
121  N.  W.  417,  108  Minn.  71. 

Ratiflcatlon  of  agent's  acts. 

Ratification  by  bank  of  acts  of  cashier, 
see  Banks,  1. 

Sufficiency  of  notice  to  master  so  as  t> 
make  his  acting  on  contract  con- 
stitute a  ratification  thereof,  ^ 
Notice,  4. 

2.  Payment  after  the  cessation  of 
work,  by  a  principal,  to  one  employed  ta 
perform    labor   by    a    person    assuming  to 
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act  aa  an  agent  in  making  the  contract,  of 
an  amount  which  the  principal  deemed  the 
services  worth,  does  not  amount  to  a  rati- 
ficatioi3  of  the  contract  of  employment, 
where  the  person  with  whom  the  contract 
was  made  performed  the  work  under  pro- 
test from  the  principal,  and  tmder  notice 
from  him  that  such  person  was  not  in  his 
employ,  and  that  no  one  had  authority  to 
employ  him.  Findlay  v.  Hildenbrand,  29: 
400,  105  Pac.  790,  17  Idaho,  403. 

(Annotated) 

3.  The  execution  of  a  deed  to  certain 
land  by  a  principal,  in  conformity  with  a 
contract  entered  into  by  his  agent  for  the 
sale  thereof,  does  not  ratify  a  clause  of 
the  contract  whereby  the  agent  unauthor- 
izedly  attempted  to  assign  the  rent  to 
accrue  from  tenants  from  a  certain  date 
to  the  completion  of  the  transaction,  in 
the  absence  of  notice  or  knowledge  on  the 
part  of  the  principal  of  such  unauthorized 
terms.  John  Gund  Brew.  Co.  v.  Tourtel- 
lotte,  29:  210,  121  N.  W.  417,  108  Minn.  71. 

(Annotated) 

Rights  and  liabilities  of  agent. 

Compensation  of  real  estate  brokers, 
see  Brokers. 

4.  The  right  of  a  broker  employed  to 
procure  money  to  pay  a  mortgage  on  real 
estate,  to  purchase  the  property  at  the 
foreclosure  sale,  and  hold  it  for  his  own 
benefit,  in  case  he  fails  to  secure  the  loan, 
is  not  affected  by  the  fact  that  he  secures 
a  loan  on  his  own  account  with  which  to 
pay  the  purchase  money.  Clark  t.  Delano, 
29:  595»  91  N.  E.  299,  205  Mass.  224. 

5.  That  a  broker  is  employed  to  secure 
a  loan  to  pay  a  mortgage  does  not  prevent 
his  becoming  purchaser  at  the  foreclosure 
sale  in  case  he  fails  to  secure  the  loan. 
Clark  V.  Delano,  29:  595,  91  N.  E.  299,  205 
Mass.  224. 

PRIXCIPAIi  AND  SURETY. 

As  to  bonds  generally,  see  Bonds. 

PRIORITY. 

As  between  two  bona  fide  purchasers, 
see  Vendor  and  Purchaser,  2. 

PRIVACY. 

Violation  of,  by  compelling  ifl-oduction 
of  corporate  books,  see  Discovery 
and  Inspection,  1. 

PRIVILEGED   COMMUNICATIONS. 

See  Libel  and  Slander. 

PROBABLE    CAUSE. 

Sufficiency  of  evidence  to  show,  see 
Evidence,  46. 

PROCESS. 

See  Writ  and  Process. 

PRODUCTION    OF   DOCUMENTS. 

See    Discovery   and    Inspection. 

PROFITS. 

Duty  of  cotenant  to   account   for,  see 
Cotenancy,  1,  3. 
29  L.R.A.(N.S.) 


Loss  of,   as   element  of   damages,   see 
Damages,  10. 

PROOFS  OF  DEATH. 

Admissibility  in  evidence,  see  Evidence, 
25. 

PROSTITUTION. 

See  Disorderly  Houses. 

PROXIMATE  CAUSE. 

As  question  for  jury,  see  Trial,  6. 

The  negligence  of  a  municipal  corpo- 
ration in  leaving  an  unguarded  opening  up- 
on the  side  of  a  street  is  the  proximate 
cause  of  injuries  sustained  by  a  pedestrian 
falling  into  such  opening  when  forced  off 
the  traveled  way  by  a  rapidly  approaching 
vehicle.  Neidhardt  v.  Minneapolis,  29: 
822,  127  N.  W.  484,  —  Minn.  — . 

PUBLICATION. 

Service  by,  see  Writ  and  Process. 

PUBLIC    CORPORATIONS. 

See  Corporations,  1;  Counties;  Munic- 
ipal Corporations. 

PUBLIC  IMPROVEMENTS. 

Matters  peculiar  to  drains  and  sewers, 

see  Drains  and  Sewers. 
Trespass  in   making,   see  Trespass. 
Personal   liability   of   trustee   for,   see 

Trusts,  3,  4. 

Personal  liability  may  be  imposed 
upon  a  property  owner  to  make  compensa- 
tion for  the  increase  in  the  value  of  his 
property  caused  by  adjacent  public  im- 
provements made  at  the  public  expense. 
Bangor  v.  Peirce,  29:  770,  76  Atl.  946,  — 
Me.  — »  (Annotated) 

PUBLIC   MONEY. 

Prohibition   of   use   of,  in   aid   of  sec- 
tarian purposes,  see  Schools. 

An  annual  appropriation  of  $400  by 
the  state  for  the  benefit  of  an  incorporated 
private  home  for  aged  women,  to  enter 
which  an  applicant  must  be  homeless  and 
without  relatives  legally  liable  for  her 
support,  must  be  not  less  than  sixty-five 
years  of  age,  and  must,  when  able,  pay  an 
admission  fee  of  $300,  which  is  the  total 
amount  required  during  the  inmate's  life, 
which  home  has  been  recognized  by  the 
state  board  of  charities  as  a  deserving 
charitable  institution,  is  supplied  and 
managed  by  women  who  act  without  com- 
pensation, and  is  not 'local,  in  that  appli- 
cants are  not  restricted  to  any  specified 
territory,  is  for  a  public  purpose  within 
the  meaning  of  0  constitutional  provision 
that  the  state  shall  foster  and  support 
such  benevolent  institutions  as  the  public 
good  may  require,  and  is  the  duty  of  the 
state  auditor  to  issue  a  warrant  therefor 
to  such  institution.  Ingleside  Asso.  v.  Na- 
tion, 29:  190,  109  Pac.  984,  —  Kan.  — . 

(Annotated) 
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PUBLIC  POLICY. 

As  affecting  contract,  see  Contracts, 
6-8. 

PUBLIC    SRRVICE    CORPORATIONS. 

Compelling  corporation  constructing 
sewer  to  permit  connection  there- 
with, see  Drains  and  Sewers. 

PUBLIC  WATER  SUPPLY. 

See  Waters. 

PUNITIVE  DAMAGES. 

See  Damages,  1,  6. 

QUALITY. 

Warranty  of,  on  sale,  see  Sale,  2. 

QUASI-PUBLIC    CORPORATIONS. 

See  Corporations,  1, 

QUESTION  FOR  JURY. 

See  Trial. 

QUIETING  TITLE. 

See  Cloud  on  Title. 

QUO  WARRANTO. 

Sufficiency  of  evidence  to  warrant  judg- 
ment  of  ouster  against  corporation, 
see  Evidence,  53. 

RAILROAD    COMMISSION. 

Order  requiring  stopping  of  train  at 
specified  station,  see  Carriers,  19. 

Statute  permitting  commission  to  au- 
thorize construction  of  telephone 
line  along  railroad  right  of  way, 
see  Eminent  Domain,  3. 

RAILROADS. 

Attachment  of  cars  of  foreign  railroad 
company,  see  Attachment,  2,  3; 
Commerce,  2. 

Regulation  of  interstate  business  of, 
see  Commerce,  3-5. 

Exempting  wages  of  railroad  employees 
from  garnishment,  see  Constitu- 
tional Law,  4,  5. 

Regulating  hours  of  labor  of  railroad 
employees,  see  Constitutional  Law, 
10;  Evidence,  3. 

Right  to  dower  in  land  purchased  by 
railroad  for  gravel  pit,  see  Dower, 

Right  to  condemn  right  of  way  for  tele- 
phone line  along  railroad  right  of 
way,  see  Eminent  Domain,  1,  3,  4. 

Injunction  to  prevent  construction  of 
telephone  line,  see  Injunction,  3. 

Ordinance  requiring  railroad  whose 
tracks  adjoin  public  street  to  main- 
tain gates,  see  Municipal  Corpora- 
tions, 3. 

Ordinance  requiring  all  cars  passing 
through  city  to  be  provided  with 
spark  arresters  and  smoke  consum- 
ers, see  Municipal  Corporations,  4. 

Ordinance  forbidding   parking  of   rail- 
road   cars   within   city    limits,   see 
Municipal  Corporations,  6. 
29  L.R.A.(N.S.) 


Injuries  to  animals  by  train. 

1.  A  railroad  company  which  by  stat- 
ute is  made  liable  "for  all  damages  sus- 
tained in  person  or  property  in  any  man- 
ner, by  reason  of  the  want  or  insufficiency" 
of  fences  sufficient  to  turn  stock  on  each 
side  of  its  road,  is  not  liable  for  the  loss  of 
stock  which,  because  of  the  insufficiency  of 
its  fences,  wandered  upon  the  tracks  of 
another  railway  company,  where  it  was 
killed,  as  under  such  statute  the  liability 
of  a  railroad  company  is  limited  to  loss  or 
injury  occurring  upon  its  own  right  of  way. 
Hocking  Valley  R.  Co.  v.  Phillips,  29:  573, 
91  N.  E.  118,  81  Ohio  St.  453.     (Annotated) 

Contributory  negligence. 

2.  One  who  drives  an  automobile  over  a 
railroad  crossing  at  grade,  without  stop- 
ping his  machine  to  look  and  listen  at  the 
only  point  where  he  could  get  a  clear  view 
of  the  track,  is  guilty  of  negligence  which 
will  prevent  his  holding  the  railroad  com- 
pany liable  for  injuries  received  through 
collision  with  a  train,  although  such  point 
was  within  30  or  40  feet  of  the  track.  Brom- 
mer  v.  Pennsylvania  R.  Co.  ag:  924,  179 
Fed.  577,  —  C.  C.  A.  — .  (Anaoteted) 

3.  The  presence  at  a  railroad  crossing 
of  a  flagman  who  makes  no  attempt  to  warn 
the  driver  of  an  approaching  automobile 
that  a  train  is  also  approaching  does  not 
relieve  such  driver  of  the  duty  to  stop, 
look,  and  listen  to  ascertain  for  himself  the 
safety  of  attempting  to  cross  the  tracks. 
Brommer  v.  Pennsylvania  R.  Co.  29:924, 
179  Fed.  677,  —  C.  C.  A.  — . 

4.  The  mere  fact  that  an  invited  psB- 
senger  on  the  rear  seat  of  an  automobile 
made  no  attempt  to  ascertain  whether  or 
not  a  railroad  track  could  be  crossed  in 
safety  does  not  render  him  guilty  of  negli- 
gence as  matter  of  law,  so  as  to  prevent 
his  holding  the  railroad  company  liable  for 
injury  due  to  a  collision  with  a  train  tt 
the  crossing,  if  there  is  nothing  to  show 
the  construction  of  the  vehicle,  or  that  he 
knew  of  the  proximity  of  the  crossing,  or 
could  hsA^e  known  of  it  by  the  exercise  of 
reasonable  care.  Brommer  v.  Peunsvlvania 
R.  Co.  29:924,  179  Fed.  577,  —  C.  C."  A.  — . 

5.  An  invited  passenger  in  an  automo- 
bile who  fails  to  request  the  driver  to  stop 
for  the  purpose  of  looking  and  listening 
when  approaching  a  railroad  crossing  is 
guilty  of  negligence  which  will  prevent  his 
holding  the  railroad  company  liable  for 
injuries  caused  by  collision  with  a  train, 
due  to  the  attempt  to  cross  without  stop- 
ping. Brommer  v.  Pennsylvania  R.  Ca 
29:  924,  179  Fed.  577,  —  C.  C.  A.  — . 


RATIFICATION. 

By  bank  of  acts  of  cashier,  see  Banks, 

Of  agent's  acts  by  principal,  see  Notice, 
4:    Principal   and   Agent^  2,  3L 


REAIi-ESTATE  BROKERS. 

See  Brokers. 
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REAIi  PROPERTY. 

Jurisdiction  of  matters  affecting  title 
to,  see  Courts,  2. 

Measure  of  damages  for  injury  to,  see 
Damages,  8,  9. 

Deeds  of,  see  Deeds. 

Distribution  of  lots  by  chance  as  lot- 
tery, see  Lottery. 

Partition  of,  see  Partition. 

As  to  timber  on,  see  Timber. 

Sale  of,  see  Vendor  and  Purchaser. 

REASONABLENESS. 

Of  ordinance,  see  Municipal  Corpora- 
tions, 3,  4. 

RECORD. 

On  appeal,  see  Appeal  and  Error,  9. 

Judicial  notice  of,  see  Evidence,  1. 

Rights  as  between  two  successive  bona 
fide  purchasers  from  common  vend- 
or holding  under  unrecorded  deed 
where  conveyance  to  earlier  pur- 
chaser was  also  unrecorded,  see 
Vendor  and  Purchaser,  2. 

REDEMPTION. 

From  mortgage,  see  Mortgage. 

REFORMATION    OF    INSTRUBfENTS. 

Necessary  party  in  proceeding  to  cor- 
rect sheriff's  deed,  see  Parties,  3. 

1.  A  deed  running  to  a  partnership  the 
name  of  which  does  not  include  the  name 
of  one  of  the  partners,  while  void  at  law, 
may  be  reformed  in  equity,  where  the  prop- 
erty was  in  fact  purchased  by  the  mem- 
bers of  the  firm  individually,  and  the  deed 
was  taken  in  the  name  of  the  firm  by  mis- 
take of  the  draftsman.  Spaulding  Mfg.  Co. 
V.  Godbold,  29:283,  121  S.  W.  1063,  92  Ark. 
63. 

2.  The  rule  that  equity  will  not  aid  the 
defective  execution  of  statutory  powers  will 
not  prevent  its  correcting  a  deed  executed 
by  the  sheriff  after  an  execution  sale,  in 
which  a  partnership  rather  than  the  in- 
dividual members  were  named  as  grantee  by 
mistake,  where  the  execution  and  all  pro- 
ceedings under  it  were  regular  in  all  re- 
spects. Spaulding  Mfg.  Co.  v.  Godbold,  29: 
382,  121  S.  W.  1063,  92  Ark.  63. 

REFRESHING  MEMORY. 

Of  witness,  see  Witnesses,  5. 

REIiEASE. 

From  liability  on  insurance  policy,  see 

Insurance,  12. 
Question   for   jury   as   to   whether   ob- 
tained by  fraud,  see  Trial,  8. 
A  written  release  or  acquittance  of 
a   claim  for  personal  injury  will  not  sus- 
tain a  plea  of  accord  and  satisfaction   in 
the  premises,  if  its  execution  was  obtained 
by  deception  and  fraud.     Norvell  v.  Kana- 
wha ft  M.  R.  Co.  29:  325,  68  S.  E.  288,  — 
W.  Va,  — . 

• 

REI/EVANCY. 

Of  evidence,  see  Evidence,  35-43. 
29L.R.A.(N.8.) 


REIilGIOUS  FREEDOM. 

See  Constitutional  Law,  11. 

REMAINDERMEN. 

Estoppel  of,  see  Estoppel,  2. 
When  limitations  begin  to  rim  against^ 
see  Limitation  of  Actions,  4. 

REMAINDERS. 

In  general,  see  Life  Tenants. 

REMEDIES. 

Election  of,  see  Election  of  Remedies. 

REPEAL. 

Of  statute,  see   Statutes,  8,  9. 

REPETITION. 

Of  instructions,  see  Trial,  22. 

REPLEVIN. 

Allegations  as  to  ownership  and  pos- 
session in  replevin,  see  Pleadmg^ 
6. 

1.  The  fact  that  the  undertaking  in 
replevin,  required  by  a  statute  providing 
that  the  order  shall  not  be  issued  by  the 
clerk  until  there  has  been  executed  in  his 
office  the  undertaking  required,  was  in- 
dorsed as  filed  at  a  date  subsequent  to  the 
issuance  of  the  writ,  does  not  affect  its 
validity,  where  it  was  in  fact  signed  at  a 
prior  date,  and  the  writ  itself  recites  that 
before  its  issuance  an  undertaking  was 
filed.  Leeper,  Graves  &  Co.  v.  First  Nat. 
Bank,  29:  747,  110  Pac.  666,  —  Okla.  — . 

2.  The  obligors  on  a  replevin  bond  giv- 
en by  the  plaintiff,  who  has  by  virtue  there- 
of  received  and  retained  the  property,  are 
estopped  from  questioning  its  validity  on 
the  ground  of  formal  or  technical  defects. 
Leeper,  Graves,  &.  Co.  v.  First  Nat.  Bank, 
^9:  747,  110  Pac.  666,  —  Okla.  — . 

(Annotated) 

3.  It  is  the  duty  of  a  defendant  in  a 
replevin  action  in  which  a  number  of  steel 
bridges  were  taken,  which  resulted  in  a 
judgment  for  their  return  or  their  value, 
to  accept  a  tender  of  a  substantial  part  of 
the  bridges  and  recoup  any  damages  suf- 
fered by  suit  on  the  replevin  bond,  when 
the  tender  is  made  in  good  faith  and  with- 
in a  reasonable  time  after  the  rendition 
of  the  judgment,  and  it  does  not  appear 
that  the  plantiff  wilfully  withheld  the 
parts  not  tendered,  or  that  such  parts 
could  not  readily  be  obtained  in  the  open 
market.  Leeper,  Graves,  &  Co.  v.  First 
Nat.  Bank,  29:  747,  110  Pac.  666,  —  Okla. 


REPRESENTATIONS. 

By  insured,  see  Insurance,  2-6. 

RESCISSION. 

Of  land  contract,  see  Vendor  and  Pur- 
chaser, 1. 

RES  GEST^. 

See  Evidence,  32-34. 
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RESTRAINT  OF  TRADE. 

Contract  by  fire  insurance  company  in 
restraint  of  trade,  see  Contracts,  8. 

Equitable  remedies  as  to  contract  in 
restraint  of  trade,   see   Equity,  1. 

REVERSIBLE  ERROR. 

See  Appeal  and  Error,  23-38. 

REVIEW. 

Of  order  or  judgment,  see  Appeal  and 
Error. 

REVOCATION. 

Of  authority  by  death,  see  Death,  3. 

RULES. 

Of  carrier,  see  Carriers,  1,  2. 

Of  employer,  see  Master  and  Servant, 

4. 
As    to   closing   of   telegraph   office   on 

Sunday,   see  Telegraphs,  2. 

SALE. 

Application  of  statute  of  frauds  to 
contract  of,  see  Contracts,  5. 

Of  corporate  stock,  see  Corporations, 
6,  6. 

Sale  as  fraud  on  creditor,  see  Fraudu- 
lent Conveyances. 

Foreclosure   sale,   see   Mortgage,    3-7. 

Ratification  by  principal  of  agent's  at- 
tempt to  modify  contract,  see  No- 
tice,  4. 

Of  timber,  see  Timber. 

O.   O.   D. 

1.  In  sales  of  specific  chattels  for  cash 
on  delivery,  delivery  and  payment  are  con- 
current acts,  and  delivery  in  the  expecta- 
tion of  receiving  immediate  payment  is  not 
absolute,  but  conditional,  and,  when  there 
is  no  waiver  of  payment,  the  property  does 
not  pass  until  the  price  is  paid.  Baltimore 
&  O.  S.  W.  R.  Co.  v.  Good,  ag:  713,  92  N.  E. 
435,  82  Ohio  St.  278. 

Warranty. 

2.  Jobbers  who  sell  by  sample  garments 
which  are  made  by  others,  but  which  they 
carry  in  stock  or  order  after  sales  are 
made,  are  not  themselves  manufacturers, 
within  the  rule  that  a  manufacturer  war- 
rants the  quality  of  the  goods  manufac- 
tured bv  him.  Remy,  Schmidt,  &  Pleiss- 
ner  v.  Healy,  19:  139,  126  N.  W.  202,  161 
Mich.  206. 

3.  There  is  no  warranty  by  jobbers 
that  ladies'  garments  which  they  sell  by 
sample  to  a  retailer  for  resale  are  fit  for 
the  purpose  for  which  they  are  made. — 
Remv,  Schmidt,  &  Pleissner  v.  Healy,  29: 
139,  '126  N.  W.  202,  —  Mich.  — . 

4.  That  the  embroidery  on  ladies*  gar- 
ments bought  by  sample  from  a  jobber  for 
resale  was  put  on  to  run  with  the  woof  of 
the  goods  instead  of  the  warp,  which  made 
them  unsalable,  could  have  been  ascer- 
tained only  by  the  most  minute  examina- 
tion, does  not  raise  a  warranty  that  the 
garments  were  rightly  made,  and  justify 
a  purchaser  in  rejecting  them  when  the 
fact  was  discovered;  and  it  is  immaterial 
29  L.R.A.(N.S.) 


that  the  garments  were  made  to  cor  re 
to  the  sample  upon  the  order   of   the 
ber.     Remy,  Schmidt,  &  Pleissner  v.  H^ 
29:  139,  120  N.  W.  202,  161  Mich.  2Gtl 

(Annotsf 

5.  A  merchant  in  ordering  ladies'  i 
ments  by  sample  cannot  rely  on  a  cuj 
to  have  the  warp  run  lengthwise  of 
garment,  to  raise  a  warranty  that  it  1 
do  so,  if  it  does  not  do  so  in  tlie  sanj 
which  he  inspects.  Remy,  Schmidt,! 
Pleissner  v.  Healy,  29:  139,  126  N.  W.  a 
161   Mich.  266. 

Rights   and  remedies  of   parties. 

6.  A  vendor  who  sells  cattle  at 
sound  price  knowing  that  they  have  Ta 
fever  ticks,  which  infection  is  not  m 
of  detection  by  those  having  had  no  « 
perience  with  it,  and  which  would  affa 
their  value  for  the  knoivn  purpose  i| 
which  they  are  bought,  without  disclod^ 
such  knowledge  to  the  vendee,  is  liable  i 
such  vendee  as  for  a  fraudulent  oonoeil 
ment  of  a  latent  defect,  to  which  the  nl 
of  caveat  emptor  does  not  apply.  Puis  l 
Hornbeck,  29:202,  103  Pac.  665,  —  OkU.^ 

7.  A  vendor  who  sells  at  a  sound  prict 
cattle  infected  with  Texas  fever  ticks  u 
not  liable  to  the  purchaser  for  loss  or  daa- 
age  occasioned  thereby,  when  he  had  w 
knowledge  of  such  infection  before  the  sale 
was  consummated.  Puis  v.  Hornbeck,  39: 
202,  103  Pac.  666,  —  Okla.  — . 

(AnnoUtidi 

Rights  of  bona  fide  purchasers. 

8.  Taking  a  check  which  proves  to  \t 
worthless,  in  payment  of  goods  sold  iof 
cash,  is  not  a  waiver  of  the  right  to  an  in: 
mediate  cash  payment,  so  as  to  past  tit!« 
to  the  vendee,  which  he  can  transfer  to  1 
stranger.  Johnson  v.  Tankavetz,  29:709, 
110  Pac.  398,  —  Or.  — .  (Annotated! 

9.  On  a  sale  for  cash  on  deliTerr, 
where  the  goods  are  in  the  custody  of  1 
bailee,  and  the  vendor,  without  requiring 

Sayment,  gives  the  vendee  a  delivery  ordrx. 
irecting  the  bailee  to  deliver  the  goods. 
intending  to  transfer  both  the  property  and 
the  possession,  and  the  bailee  delivers  the 
goods  to  a  bona  fide  purchaser  from  thf 
vendee,  the  title  passes  to  the  innocent  pur- 
chaser, and  is  good  against  the  seller,  al 
though  the  sale  between  the  vendor  an<i 
vendee  was  fraudulent.  Baltimore  &  0.  N 
W.  R.  Co.  V.  Good,  29:  713,  92  N.  E  435.  S2 
Ohio  St.  278. 

10.  The  condition  of  cash  on  delireo'  n> 
a  sale  of  goods  contract  is  waived  by  d^ 
livery  without  requiring  compliance  tiiere- 
with,  with  intent  to  transfer  both  the  prop 
erty  and  the  possession,  so  as  to  render  the 
title  of  an  innocent  subvendee  good  a$ 
against  the  original  vendor,  although  sach 
delivery  was  obtained  hj  fraud.  Baltimon 
&  O.  S.  W.  R.  Co.  V.  Good,  29: ;  13,  K  >' 
E.  435,  82  Ohio  St  278. 


SAMPLE. 

Warranty  on  sale  of  goods  by,  see  Sale, 
3-6. 
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fITY. 


,,  .      JSee  Incompetent  Persona. 

jv  j7~  nSFACTION. 

See   Accord  and  Satisfaction. 


UL 


3  r-r   VIXG    ASSOCIATIONS. 

r<trr.      iiQQ   Building  and  Loan  Associations. 

'-^    HOOIiS. 

-  •'.     Statute  making  right  to  establish  pri* 
LfZ- '  vate   school   depend  upon   vote   of 

i::-;-  electors    of   county,    see    Constitu- 

tional Law,  2. 

^{tf;p     Prohibiting  establishment  within  coun- 

1  ^'.  ty    limits    of    private    school    for 

colored  children,  see  Constitution- 
al Law,  7;  Corporations,  2. 
See  also  Constitutional  Law,  11. 

'•  -  The  reading  of  the  King  James'  ver- 

^'~  on   of    the    Bible,    repeating  the    Lord's 

Lv  raver,  and  singing  hymns,  as  part  of  the 

'''(eroises  of  a  public  school,  violate  a  con- 

"    titiitional   provision  forbidding  the  appro- 

i' '  riutioH  of  any  public  fund  or  the  donation 

".  f  monev  bv  the  state  in  aid  of  sectarian 

••-•urposes.     People  ex  rel.  Ring  v.  Board  of 

, .    ildiication,    29:  44a,  92   N.   E.   251,  245   III. 

;;  »4. 

\    iECOXDARY  EVIDENCE. 

See  Evidence,  23. 

SEDUCTION. 

Evidence  of  prosecution    for,    see   Evi- 
dence, 42. 
'■■■^        Instruction     in     prosecution     for,     see 
Trial,  24. 

That  the  offer  of  marriage  cannot  be 
accepted  because  the  woman  has  married 
anotlier  between  the  commission  of  the  of- 
fense and  .the  trial  will  deprive  one  ac- 
ciiHod  of  seduction  of  the  benefit  of  a  stat- 
ute providing  for  the  dismissal  of  the  prose- 
cution upon  an  offer,  in  good  faith,  to 
marry  the  person  seduced.  Thorp  v.  State, 
29:  4ai,  129  S.  W.  007,  —  Tex.  Crim.  Rep. 
— .  (Annotated) 

SEIZURE. 

See  Levy  and  Seizure. 

SELF-DEFENSE. 

See  Homicide;  Trial,  17, 

SEWERS. 

See  Drains  and  Sewers. 

SHELLEY'S  CASE. 

See  Deeds;  Wills,  4-9. 

'SHERIFF. 

Sheriff  who  conducts  foreclosure  sale 
aR  agent  of  purchaser  to  receive 
redemption  monev,  see  Mortgage, 
11. 

As  necessary  party  to  proceeding  to 
correct  sheriff's  deed,  see  Parties, 
.3. 
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SHOOTING. 

Of  by-stander  by  marshal  in  making 
arrest,  see  Bonds. 

SIGNATURE. 

Of  testator,  see  Wills,  1. 

SITUS. 

For  purpose  of  taxation,  see  Taxes,  2. 

SLANDER. 

See  Libel  and  Slander. 

SMOKE. 

Reasonableness  of  ordinance  requiring 
railroad  cars  to  carry  smoke  con- 
sumers, see  Municipal  Corpora- 
tions, 4. 

SOCIAL  CLUBS. 

Liability  for  serving  liquors  to  mem- 
bers, see  Intoxicating  Liquors,  2; 
Statutes,  2. 

SOLICITORS. 

Interstate  business  by,  see  Commerce,  8. 

SPARK  ARRESTERS. 

Reasonableness  of  ordinance  as  to,  see 
Municipal  Corporations,  4. 

SPECIAL  INJURY. 

Necessity  of,  to  entitle  one  to  remedy 
against  nuisance,  see  Nuisance,  2. 

SPECIAL  LEGISLATION. 

See  Statutes,  4. 

SPECIAL  PRIVILEGE. 

Right  of  carrier  to  withdraw  special 
privilege  from  shipper,-  see  Car- 
riers,  14,  18. 

SPECIFIC    PERFORMANCE. 

Specific  performance  of  an  illegal 
agreement  whereby  the  purchasers,  at  a 
uniform  price,  of  lots  of  unequal  value  into 
which  a  tract  had  been  divided,  were  to 
choose  their  respective  lots  by  chance,  will 
not  be  decreed  against  the  seller  at  the  suit 
of  a  purchaser  who  drew  certain  lots. 
Glennville  Investment  Co.  v.  Grace,  29:758, 
68  S.  E.  301,  134  Ga.  572. 

STATE. 

Public  funds  of,  see  Public  Moneys. 

STATED  ACCOUNT. 

See  Accounts. 


STATEMENT. 

Of     mecluinios' 
Liens. 


lien,     see     Mechanics' 


STATION. 

Dutv  of  carrier  as  to,  see  Carriers,  9, 
'10. 

STATUTE  OF  FRAUDS. 

Conflict  of  laws  as  to,  see  Conflict  of 

Laws,  5. 
In  general,  see  Contracts,  4,  6. 
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STATUTE   OP  lilMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 
Entitling. 

Title  of  ordinance,  see  Municipal  Cor- 
porations, 1,  2. 

1.  The  title  of  a  statute  which  is  at- 
tacked as  violative  of  a  constitutional  pro- 
vision requiring  the  subject  of  the  act  to 
l)e  expressed  in  the  title  will  be  liberally 
construed,  for  the  purpose  of  upholding  the 
law.  State  ex  rel.  Jackson  v.  Topeka  Club, 
29:  722,  109  Pac.  183,  82  Kan.  756. 

2.  A  statute  prohibiting  the  keeping 
and  storing  of  intoxicating  liquors  by  a 
social  club  for  the  use  of  its  members  is 
.within  the  title  "An  Act  to  Prohibit  the 
Manufacture  and  Sale  of  Intoxicating  Li- 
quors Except  for  Medicinal,  Scientific,  and 
Mechanical  Purposes,  and  to  Regelate  the 
Manufacture  and  Sale  Thereof  for  Such 
Purposes,"  and  not  violative  of  a  constitu- 
tional provision  requiring  the  subject  of 
an  act  to  be  stated  in  its  title.  State  ex 
rel.  Jackson  v.  Topeka  Club,  29:  722,  109 
Pac.  183,  82  Kan.  756. 

3.  An  act  which  declares  in  its  title  a 
purpose  to  amend  a  specific  section  of  the 
general  statute  regulating  traffic  in  intoxi- 
I'nting  liquor,  which  section  prohibited  the 
Hule  thereof  on  davs  of  election  and  on  Sun- 
days  by  fully  restricting  the  sale  thereof, 
by  prohibiting  sales  between  8  o'clock  p.  H. 
and  7  o'clock  a.  m.  on  all  week  days,  docs 
not  constitute  legislation  on  a  different  sub- 
ject, within  the  meaning  of  a  constitutional 
provision  that  "no  bill  shall  contain  more 
than  one  subject,  and  the  same  shall  be 
clearlv  expressed  in  its  title."  Dinuzzo  v. 
State.'  29:  417,  123  \.  W.  309,  85  Neb.  351. 

Local  or  special  legislation. 

Constitutional  equality  of  pixjtection 
and  privileges,  see  Constitutional 
Law,  3-5.   . 

4.  A  statute  exempting  from  its  pro- 
visions the  first  four  classes  of  cities  of  the 
state  is  included  under  a  constitutional  pro- 
vision that  the  legislature  shall  not  enact 
any  special  law  by  exempting  from  the 
operation  of  a  general  act  any  city,  town, 
district,  or  county.  Columbia  Trust  Co.  v. 
Lincoln  Institute,  29:  53,  129  S.  W.  113, 
138  Kv.  804. 

Construction. 

5.  A  "dance  house,"  as  used  in  Minn. 
Kev.  Laws  1905,  §  4936,  making  it  a  mis- 
demeanor to  permit  persons  under  twenty - 
one  years  of  age  to  be  or  remain  in  a  dance 
house,  is  a  place  maintained  for  promiscuous 
and  public  dancing,  the  rule  of  admission  to 
which  is  not  based  upon  personal  selection 
or  invitation.  State  v.  Rosenfield,  29:  331, 
126  N.  W.  1068,  —  Minn.  — . 

6.  A  statute  declaring  that  any  elector 
who  declares  that,  because  of  physical  dis- 
ability or  inability  to  read  the  English 
language,  he  is  unable  to  mark  his  ballot, 
"may  declare  his  choice  of  candidates  to 
the  poll  clerks,  who,  in  the  presence  of  the 
29  L.R.A.(N.S.) 


elector  and  in  the  presence  of  each  other, 
shall  prepare  the  ballot."  is  mandatory  in 
respect  to  who  shall  assist  in  preparing  the 
ballot.  Board  v.  Dill^  29:  11 70,  110  Pae. 
1107,  —  Okla.  — . 

Repeal;  amendment;  revision. 

7.  A  legislative  act  amending  a  special 
section  of  a  general  statute  regulating  traf- 
fic in  intoxicating  liquors,  by  further  re- 
stricting the  time  within  which  sales  may 
be  made,  and  by  including  therein  the  for- 
mer restrictions,  does  not  constitute  an 
amendment  of  other  laws  enacted  sub.«€ 
quent  to  the  general  law,  delegating  t-» 
municipalities  the  power  to  regulate  sucli 
traffic,  within  the  meaning  of  the  Constitu- 
tional provision  that  no  law  shall  be  amend- 
ed unless  the  new  act  contains  the  section  or 
sections  so  amended,  and  the  section  or  sec- 
tion so  amended  shall  be  repealed,  as  sudi 
delegated  powers  are  subject  to  the  provi- 
sions of  the  general  law^  in  the  absence-  of 
express  exclusive  grant.  Dinuzzo  v.  State. 
29:  417,  123  N.  W.  309,  85  Neb.  351. 

8.  New  Mexico  Comp.  Laws  1897, 
§  1427,  providing  that  an  authorized  per 
son  who  shall  unite  in  marriage  any  persons 
within  the  prohibited  degrees  of  consan- 
guinity, or  males  under  eighteen  and 
^males  under  fifteen,  which  marriages  are 
by  §L§  1425  and  1426,  respectively,  declared 
void,  shall  be  punished  by  a  fine,  was  not 
reoealed  by  Comp.  Laws  1897,  §  1430,  pro- 
viding that  no  marriage  between  or  witli 
infants  under  the  prohibited  ages  shall  be 
declared  void  except  by  court  decree,  since 
the  latter  statute  does  not  render  the  pro- 
hibited marriages  less  contrary  to  law,  but 
simply  renders  less  harsh  the  operation  of 
the  statute  upon  the  participants  and  their 
offspring.  Territorv  v.  Harwood,  29: 504, 
110  Pac.  556,  —  N.  M.  — . 

9.  Under  a  statute  providing  that,  up- 
on the  granting  of  a  divorce  to  a  wife,  sbe 
shall  have  dower,  to  be  recovered  and  as 
signed  as  if  the  husband  were  dead,  her 
rights  become  fixed  upon  the  granting  of 
the  divorce,  and  are  not  affected  by  the  sub- 
sequent repeal  of  the  statute.  McAllister 
v.  Dexter  &  P.  R.  Co.  29:  726,  76  Atl.  891. 
—  Me.  — . 

STEAM  DREDGE. 

Situs  of  sea-going  steam  dredge  for  pur- 
pose of  taxation,  see  Taxes,  2. 

STOCK. 

See  Animals. 

STREET  RAILWAYS. 

Evidence  in  action  for  injury  by  col- 
lision, see  Evidence,  32. 

Injury  on  trolley  bridge  within  limits 
of  highway,  "see  Highways,  10. 

STREETS. 

See  Highways, 

SUBROGATION. 

One  lending  money  to  an  insane  per- 
son   with    which    to    purchase   real  estate, 


SUCCESSION  TAX— TELEGRAPHS. 
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which  is  paid  over  to  the  vendor,  cannot  be 
subrogated  to  the  rights  of  his  debtor 
against  the  vendor,  so  as  to  compel  the 
viendor  to  return  the  purchase  money  to 
him.  Murphree  v.  Clisby,  29:  933,  52  So. 
907,  —  Ala.  — . 

SUCCESSION  TAX. 

See  Taxes,  7. 

SUIT. 

See  Action  or  Suit.' 

SUNDAY. 

Rule  as  to  closing  of  telegraph  office  on, 
see  Telegraphs,  2. 

SUPERVISION. 

Duty  to  supervise  construction  of  ap- 
pliance, see  Master  and  Servant, 
7. 

SURGEONS. 

See  Physicians  and  Surgeons. 

TAXES. 

Validity  of  contract  as  to  exemption 
of  property  from  taxation,  see 
Contracts,  6. 

Validity  of  default  decree  obtained  by 
tax  deed  holder  against  partner- 
ship in  firm  name  only,  see  Judg- 
ment, 4. 

Mandamus  to  compel  municipality  to 
collect  taxes  on  property,  see 
Mandamus. 

Bringing  in  as  party  owner  of  prop- 
erty who  takes  part  in  attempting 
to  compel  municipality  to  collect 
tax,  see  Parties,  5. 

Personal  liability  for  local  improvement 
assessments  see  Public  Improve- 
ments. 

Duty  of  trustee  to  pay  special  assess- 
ment, see  Trusts,  4. 

Wliat  taxable. 

1.  Outstanding  accounts  are  liable  to 
taxation  as  property  where  they  have  their 
situs.  Standard  M.  Ins.  Co.  v.  Board  of  As- 
sessors, 29:  59,  48  So.  483,  123  La.  717. 

( Annotated ) 

Where  taxable;  situs. 

2.  A  self-propelling  seagoing  steam 
dredge  engaged  for  a  long  period  of  time  on 
government  work  in  a  particular  county  of 
the  state  where  it  is  located  on  the  day 
when  taxes  are  assessed  is  taxable  there  re- 
gardless of  where  its  owner  resides  or  its 
home  port  is  located.  North  American 
Dredging  Co.  v.  Taylor,  29:  105,  106  Pac. 
162,  56  Wash.  505.  (Annotated) 

As.se.ssinont ;   eiifforcenient. 

3.  An  application  to  the  board  of  as- 
sessors and  board  of  revision  "to  wipe  out 
and  reduce  to  nothing''  an  assessment  is  not 
an*  application  to  "reduce"  an  assessment, 
within  the  meaning  of  the  law  making  an 
appeal  to  such  boards  a  condition  of  the 
right  of  appeal  to  the  courts  for  a  reduction, 
since,  in  the  former  case,  the  applicant  de- 
nies the  existence  of  taxable  property,  while 
29  L.R.A.(N.S.) 


in  the  latter  he  admits  the  existence  of  such 
property,  but  complains  of  its  overvalu- 
ation. Standard  M.  Ins.  Co.  v.  Board  of 
Assessors,  29:  59,  40  So.  483,  123  La.  717. 

4.  That  the  owner  of  taxable  property 
has  against  the  city  in  which  the  property 
is  taxable  a  debt  equal  in  amount  to  the 
taxes  due  on  the  property  will  not  prevent 
the  city  from  collecting  the  taxes.  Tarver 
V.  Dalton,  29:  183,  07  S.  E.  929,  134  Ga. 
462. 

Sale;  deed. 

5.  A  tax  deed  to  a  county  treasurer  is 
not  void  for  indefiniteness  of  the  amount 
paid  where  it  recites  that  the  land  conveyed 
was  offered  at  the  tax  sale  for  the  amount 
due  against  it,  and  could  not  be  sold  for  a 
stated  amount,  which  was  the  whole 
amount,  as  such  recital  sufficiently  implies 
that  the  land  was  bid  off  by  the  county 
treasurer  for  the  amount  for  which  it  had 
been  offered  for  sale.  Ord  v.  Neiswanger, 
29:  287,  105  Pac.  17,  81  Kan.  63. 

6.  A  tax  deed  over  five  years  old, 
which  recites  that  property  was  originally 
bid  in  by  the  county  treasurer,  that  there- 
after an  individual  paid  him  an  amount 
equal  to  the  cost  of  redemption,  and  that 
the  "purchaser"  afterwards  paid  the  subse- 
quent taxes,  is  not  rendered  void  because  it 
contains  no  recital  that  the  county  clerk 
assigned  the  tax  sale  certificate,  as  it  may 
be  inferred  from  the  fact  that  the  person 
paying  the  money  is  referred  to  as  the  pur- 
chaser that  the  assignment  was  made.  Ord 
v.  Neiswanger,  29:  287,  105  Pac.  17,81  Kan. 
63. 

Succession  tax. 

On  property  in  which  wife  claims  com- 
munity interest  under  foreign  law, 
see  Conflict  of  Laws,  3. 

7.  The  statutory  homestead  and  allow- 
ances set  apart  by  the  court  to  the  family 
of  a  decedent  pending  administration  of  his 
estate  are  not  within  the  provisions  of  a 
statute  providing  for  a  succession  tax  on 
property  which  shall  pass  by  will  or  by  the 
intestate  laws  of  the  state,  and  in  is  im- 
material that  had  the  property  not  been  so 
set  apart  it  would  have  passed  to  the  widow 
under  the  will.  Re  Kennedy,  29:  428,  108 
Pac.  280,  157  Cal.  517.  (Annotated) 

TELEGRAPHS. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  2. 

Measure  of  damages  for  negligonco,  see 
Damages,  4. 

Telegraph  lines  in  streets,  see  High- 
ways, 1. 

Presumption  as  to  rights  in  highway, 
see  Evidence,  21. 

Duty  as  to  delivery. 

Damages  for  delay,  see  Damages.  4. 
Instructions  in  action  for  delay  in  de- 
livery, see  Trial,  23. 
Question   ifor  jury  as  to  diligence,  see 

Trial,  16. 
1.  The  fact  that  one  party  may  at  will 
put  an  end  to  a  continuing  contract  does 
not  destroy  the  right  to  substantial  damages 
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against  a  telegraph  company  whose  negli- 
gent failure  to  deliver  a  telegram  alone 
caused  its  discontinuance.  McMillan  v. 
Western  U.  Teleg.  Co.  29:  891,  53  So.  329, 
—  X\a.  — .  (Annotated) 

2.  A  regulation  of  a  telegraph  company 
closing  on  Sunday  an  office  at  which  it  does 
only  a  small  amount  of  business  on  that 
day  except  during  two  hours  in  the  morn- 
ing and  two  in  the  afternoon,  is  reasonable 
and  may  be  enforced,  although  a  person 
sending  a  message  to  that  office  has  no 
notice  of  it.  Western  U.  Teleg.  Co.  v.  Bibb, 
29:  502,  125  S.  W.  257,  136  Ky.  817. 

3.  A  telegraph  company  which  receives 
a  message  eighteen  minutes  before  the  time 
arrives  for  closing  the  office  cannot  be  held 
negligent  in  failing  to  find  the  addressee  be- 
fore closing  hours,  where  he  is  not  a  house- 
holder, and  his  name  is  not  in  the  city  di- 
rectory. Western  U.  Teleg.  Co.  v.  Bibb,  29: 
502,  125  S.  W.  257,  136  Ky.  817. 

4.  A  telegraph  company  which  receives 
an  important  message  after  the  hours  dur- 
ing which  it  maintains  a  messenger  service 
must,  in  case  it  is  connected  with  the  resi- 
dence of  the  addressee  by  telephone  which 
it  can  use  without  expense,  make  reason- 
able effort  to  deliver  the  message  by  that 
means.  \\'estern  U.  Telog.  Co.  v.  Price,  29: 
836,  126  S.  W.  1100,  137  Ky.  758. 

(Annotated) 

Notice  of  contents. 

5.  A  telegram  reading:  **We  want 
some  brick.  When  are  you  going  to  ship?" 
— puts  the  telegraph  company  on  notice  that 
substantial  business  loss  to  the  addressee 
may  follow  nondelivery.  McMillan  v.  West- 
ern l\  Teleg.  Co.  29":  891,  53  So.  320,  — 
Fla.  —. 

Stipulations  and  conditlonM. 

6.  A  rule  of  a  telegraph  company 
that  notice  of  a  claim  for  damages  for  de- 
lav  in  transmission  and  delivery  of  a  mes- 
sngo  must  be  given  within  sixty  days  from 
the  date  of  the  message  is  reasonable  and 
binding  on  the  addressee,  where  it  appears 
upon  the  blank  on  which  the  message  is 
delivered,  although  there  is  no  contractual 
relation  l)etween  him  and  the  company.  M. 
M.  Stone  &  Co.  v.  Postal-Teleg.  Co.  29:795, 
70  At  I.  702,  —  R.  L  — . 

7.  A  rule  of  a  telegraph  company,  print- 
ed upon  the  blank  upon  which  messages 
are  delivered,  limiting  the  liability  of  the 
company  for  mistake  or  delay  in  transmis- 
sion of  an  unrepeated  message  to  the  trans- 
mission fee,  and  limiting  the  liability  for  all 
me.ssrtg:c*s  unless  they  are  expressly  insured, 
for  which  an  additional  charge  is  made,  is 
reasonable  and  binding  upon  the  addressee, 
to  whom  a  mcj^sage  is  delivered  on  such 
hl.ank.  M.  M.  Stone  &  Co.  v.  Postal- 
Teleg.  Co.  29:795,  70  Atl.  702,  —  R.  I.  — . 

TEIiKPHOXES. 

Right  to  condemn  right  of  way  for  tele- 
phone line  along  railroad  right  of 
wav.  see  Eminent  Domain,  1,  3,  4. 
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Injunction  to   prevent  construction  of 

telephone  line  on  railroad  right  of 

way,  see  Injunction,  3. 
Duty  to  deliver  telegraph  message  by 

telephone,  see  Telegraphs,  4. 
Necessity  of  instructing  as  to  duty  to 

deliver  telegram  by  telephone,  see 

Trial,  23. 

TENDER. 

Duty  of  defendant   in   replevin  action 
to  accept  tender,  see  Replevin,  3. 

THEFT. 

See  Larceny. 

THREATENED  INJURY. 

Injunction  to  prevent,  see  Injunction, 
1,2. 

TIMBER. 

1.  Although  a  purchaser  of  standing 
timber  does  not  lose  his  title  by  failure  to 
remove  the  timber  from  the  land  within 
the  time  limited  in  the  conveyance,  the 
court  cannot  give  him  authority  to  enter  to 
remove  the  timber  after  the  expiration  of 
such  time.  Peirce  v.  Finertv,  29:547,  76  Atl. 
194,  —  N.  H.  — .  "       (AnnoUted) 

2.  One  who  sells  land  reserving  the 
right  to  remove  the  standing  timber  within 
a  stipulated  time  does  not,  by  failure  to  re- 
move during  that  time  timber  which  he  eut 
before  the  expiration  thereof,  forfeit  his 
title  thereto,  where  the  deed  contains  no 
forfeiture  clause,  so  as  to  render  him  liable 
to  the  grantor  for  the  value  of  such  timber 
removed  by  him  after  the  expiration  of  the 
time  limited  in  the  conveyance.  Walcutt 
V.  Treisch,  29:554,  92  N.  E."423,  82  Ohio  St 
263. 

TI3fE. 

For  appeal,  see  Appeal  and  Error,  8. 
For  taking  exceptions,  see  Appeal  and 

Error,  10,  11. 
For   notice   of  claim    for   damages  for 

delay  in  telegram,  see  Telegraphs, 

6. 
For    removal   of   standing   timber,  see 

Timber. 

TITIiE. 

Jurisdiction  of  matters  of,  see  Courts,  2. 

Defects  in,  on  judicial  sale,  see  Ju- 
dicial Sale,  1. 

Of  ordinance,  see  Municipal  Corpo- 
rations, 1,  2. 

Of  personal  property,  passing  of,  s;^ 
Sale,  1. 

Of  statutes,  see  Statutes,  1-3. 

TORTS. 

Measure  of  damages  for,  see  Djimajres, 

5. 
Matters  as  to  negligence  gencrallv,  see 

Negligence. 

TOTAIi  DISABIIilTY, 

See  Insurance,  11. 
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TRANSFER. 

Of  insurance  policy,  see  Insurance,  7. 

TRESPASS. 

Municipal  authorities  who  receive 
permission  to  enter  upon  property  abutting 
on  a  street  for  the  purpose  of  lowering  the 
grade,  constructing  a  sidewalk,  building  a 
retaining  wall,  and  doing  other  work,  do 
not  become  trespassers  ah  initio  by  aban- 
doning the  improvements  before  they  arc 
all  completed  according  to  the  agreement. 
Hatch  V.  Rose,  29:  774,  77  Atl.  716,  —  Me. 


TRIAIi. 

New  trial,  see  New  Trial. 
Setting   aside   verdict   on   motion,   sec 
New  Trial. 

Statements  and  arg^uments  of  counsel. 

1.  Where  an  amended  answer  has  been 
filed  which  abandons  certain  affirmative 
defenses  pleaded  in  the  original  answer, 
plaintiff's  counsel  should  not  be  permitted 
in  his  opening  statement  to  read  and  com- 
ment upon  the  abandoned  issues.  Rasicot 
V.  Royal  Neighbors  of  America,  29:433,  108 
Pac.  1048,  —  Idaho,  —  . 

Remarks  of  court. 

2.  The  rights  of  one  on  trial  for  em- 
bezzlement, who  is  in  actual  custody  at  the 
time,  are  not  invaded  by  the  trial  judge 
saying,  upon  refusal  of  accused  to  answer 
certain  questions  upon  cross-examination, 
"If  you  were  not  already  in  jail,  I  would 
send  you  there  for  contempt."  State  v. 
Hogg,  29:  830,  53  So.  225,  126  La.  1053. 

Sufficiency  of  evidence  to  go  to  jury. 

3.  Evidence  that  one  partner  was  in- 
duced by  his  copartner  and  the  agent  of  the 
owner  of  a  worthless  patent  right  to  sign 
notes  for  a  part  of  the  purchase  price  of 
such  patent  right  by  representations  tliat 
the  investment  was  good,  and  that  such  co- 
partner, on  whose  honesty,  good  faith,  and 
judgment  he  relied,  was  himself  investing 
therein  to  the  same  extent,  and  that  after 
the  notes  were  executed,  the  payee,  pursu- 
ant to  a  prior  secret  agreement  between  his 
agent  and  the  copartner  who  made  the 
representations  as  to  the  investment,  re- 
turned to  such  partner  unpaid  his  note  and 
check  given  in  payment  for  his  share  of  the 
purchase  price  of  the  patent  right  which  he 
represented  that  he  had  purchased,  is  suf- 
ficient, in  an  action  on  the  note  of  the  inno- 
cent partner,  to  take  the  case  to  tlie  jury 
on  the  ground  of  fraud.  Gilpin  v.  Ncto- 
graph  Machine  Co.  29:  477,  108  Pac.  382,  — 
Okla.  — .  (Annotated) 

4.  Knowledge  of  suspicious  circum- 
stances, or  failure  to  inquire  into  the  con- 
sideration on  the  part  of  a  purclinser  of 
a  note  which  has  been  secured  from  the 
maker  by  fraud,  may  ht  ouflicient  evidence 
of  bad  faith  to  take  that  question  to  the 
juff  in  an  action  upon  the  note.  Arnd  v. 
Ayiesworth,  29:638,  123  N.  W.  1000,  — 
Iowa.  — 

5.  Oral  evidence  of  an  agent  of  a  rnil- 


is  sufficient  to  take  to  the  jury  an  indict- 
ment charging  larceny  from  it  as  a  corpo- 
ration. State  V.  Rozeboom,  29:37,  124  N.  W. 
783,  —  Iowa,  — . 

Questions  of  law  and  fact. 

Good  faith  as  question  for  jury,  see 
Evidence,  30. 

G.  Where  the  evidence  tended  to  show 
that  the  kingbolt  of  a  wagon  broke,  lotting 
the  ^vhiflfletree  drop  on  the  horse's  heels, 
causing  the  horse  to  jump  and  run  away, 
throwing  out  and  injuring  the  plaintifT,  the 
question  whether  the  breaking  of  the  bolt 
was  the  proximate  cause  of  tlje  injury  was 
for  the  jury.  Comer  v.  Meyer  (N.  J.  Err.  & 
App.)  29:597,  74  Atl.  497,* —  N.  J.  — . 

7.  The  weight  of  evidence  offered  to 
overthrow  the  presumption  that  a  fourteen - 
year  old  boy  has  discreet  judgment  is  for 
the  jurv.  Baker  v.  Seaboard  A.  L.  R.  Co. 
29:  846*  64  S.  E.  506,   150  N.  C.  562. 

8.  Whether  or  not  a  release  of  liability 
for  injury  was  obtained  by  a  carrier  from 
the  injured  passenger  by  deception  and 
fraud  is  for  the  jury,  where  plaintiff  in- 
troduces evidence  tending  to  show  that, 
although  he  used  as  much  prudence  and 
circumspection  as  a  man  ordinarily  would 
under  the  same  circumstances,  he  was  de- 
ceptively induced  to  sign  the  release  by 
representations  of  the  carrier,  while  he 
was  lying  on  his  back  in  a  hospital,  suffer- 
ing from  the  injury,  with  his  senses  deadened 
by  pain  and  narcotics;  that  he  was  made 
to  understand  and  believe  the  company  was 
gratuitously  giving  him  the  sum  named  in 
the  release  for  the  sole  purpose  of  paying 
the  hospital  charges;  that  the  paper  which 
he  was  asked  to  sign  was  falsely  represented 
to  him  as  a  check  for  that  purpose;  and 
that  the  paper  was  so  folded  when  presented 
to  him  for  signature  that  he  was  excusably 
deceived  as  to  its  real  character;  and  all  of 
such  evidence  is  flatlv  contradicted  bv  the 
company's  physician,  in  whose  hospital  he 
was,  and  who  was  present  at  the  time  the 
receipt  was  signed.  Norvell  v.  Kanawha 
&  M.  R.  Co.  29:325,  68  S.  E.  288,  —  W.  Va. 

9.  The  question  of  negligence  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  cauf«ed 
by  defendant's  negligence  is  for  the  jury, 
where  the  evidence  is  conflicting  in  relation 
to  the  existence  of  such  facts  as  would  show 
negligence  if  the  facts  were  undisputed,  or 
the  fai'ts  admitted  to  be  true  are  such  that  # 
reasonable  men  might  draw  different  con- 
clusions therefrom.  Ewing  v.  Lanark  Fuel 
Co.  29:487,  65  S.  E.  200,  65  W.  Va.  720. 

10.  The  .question  of  the  negligence  of  a 
carrier  from  whose  check  room  a  parcel 
disappears  so  that  it  cannot  be  found  is 
for  the  jury,  where  it  appears  that  the 
check  room  was  left  unattended  at  differ- 
ent times  whenever  the  attendant's  services 
were  required  at  trains.  Fraam  v.  Orand 
Rapids  &  I.  R.  Co.  29:834,  126  N.  W.  851, 
161  Mich.  556. 

11.  Whether  or  not  evidence  of  good  con- 


road  compnnv  as  to  its  corporate  character    dition    of    track    and    careful    handling   of 
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train  is  sufficient  to  overcome  the  presump- 
tion of  negligence  arising  from  the  derail- 
ment and  overturning  of  a  passenger  coach 
to  the  injury  of  a  passenger  is  a  question 
•for  the  jury.  Southern  P.  Co.  v.  Hogan, 
29:813,  108  Pac.  240,  —  Ariz.  — . 

12.  The  negligence  of  a  municipal  cor- 
poration in  constructing  under  a  rural  way 
within  its  limits  a  covered  culvert  which 
does  not  extend  to  the  full  width  of  the 
driveway,  but  does  end  abruptly  7i  feet 
beyond  the  line  of  way  improved  for  travel, 
and  whicli  has  an  unguarded  catch-basin 
22  inches  deep  at  the  end  thereof,  and  an 
open  drain  leading  thereto,  parallel  to  the 
way,  is  for  the  jury  in  an  action  brought  to 
recover  damages  for  personal  injuries  caused 
by  R  pedestrian  falling  into  such  drain 
while  attempting  in  the  nighttime  to  avoid 
a  swiftly  moving  automobile,  where  it  also 
appears  that,  by  reason  of  the  condition  of 
tlie  surface  of  the  soil  at  the  side  of  the 
way,  and  the  proximity  of  a  substantial 
bridge  over  which  another  highway  crossed 
such  way  at  right  angles,  it  would  not 
reasonably  be  anticipated  that  an  unguarded 
drain  and  culvert  would  exist  in  such 
close  proximity  to  the  traveled  way.  Neid- 
hnrdt  v.  Minneapolis,  29:822,  127  N.  W. 
484,  —  Minn.  — . 

13.  Whether  an  infant  possessed  suf- 
ficient mental  capacity  to  comprehend  and 
avoid  the  dangers  incidental  to  his  em- 
ployment, and  whether  he  was  aware  of 
his  danger,  and  could  have  avoided  it  by  the 
use  of  such  care  as  might  reasonably  be  ex- 
pected in  one  of  his  age,  are  questions  of 
fact  for  the  jury  in  an  action  brought  by 
one  under  fourteen  years  of  age,  to  recover 
damages  for  personal  injuries  received  in 
the  course  of  his  employment,  the  dangers 
of  which  it  was  alleged  he  had  not  sufficient 
mental  capacitv  to  comprehend.  Ewing  v. 
Lanark  Fuel  Co.  29:487,  65  S.  E.  200,  66 
W.  Va.  726. 

14.  Whether  or  not  the  danger  from  a 
defective  appliance  which  the  master  has 
promised  to  repair  is  so  great  that  a  reason- 
ably prudent  person  would  not  assume  the 
risk  is  for  the  jury.  Comer  v.  Meyer, 
(X.  J.  Err.  &  App.)  29:597,  74  Atl.  497^  — 
N.  J.  — . 

15.  Whether  the  acceptance  of  a  wagon 
with  a  piece  from  5  to  8  inches  long  broken 
from  the  end  of  the  shaft  constitutes  con- 
tributory negligence  barring  recovery  for 
damages  resulting  from  a  runaway  caused 
by  tlie  dropping  of  the  shaft  from  the  tug 
is  for  the  jury,  where  it  appears  that  the 
shaft  still  projected  6  inches  beyond  the 
tug.  and  that  assurance  was  given  by  the 
stableman  from  whom  the  wagon  was  hired 
that  the  broken  shaft  did  not  interfere 
with  the  wagon's  efficiency.  Opdycke  v. 
Public  Service  R.  Co.  (N.  J.  Err.  &  App.) 
29:71,  76  Atl.  1032,  —  N.  J.  — . 

16.  The  jury  must  determine  whether  or 
not  a  telegraph  company  exercises  reason- 
able diligence  in  delaying  for  an  hour  the 
deliverv  of  an  important  message  received 
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during  the  night,  after  the  messenger  goes 
on  duty  in  the  morning,  where  the  ad- 
dressee lives  within  a  few  squares  of  ita 
office.  Western  U.  Teleg.  Co.  v.  Price, 
29:  836,  126  S.  W.  1100,  137  Ky.  758. 

17.  The  court  cannot  say  as  matter  of 
law  that  one  who  shoots  another  person 
who,  while  very  drunk,  is  attempting  to 
attack  him  with  a  knife,  acts  in  self-defense, 
if  it  might  be  found  that  he  could  easily 
have  avoided  the  assault.  State  v.  Dyer, 
29:  459,  124  N.  W.  629,  —  Iowa,  — . 

Directing  verdict. 

18.  Uncontroverted  evidence  in  favor  of 
the  bona  fides  of  the  purchaser  of  a  note 
procured  from  the  maker  by  fraud  is  not 
sufficient  to  authorize  a  directed  verdict 
for  the  holder,  in  an  action  upon  the  note, 
if  the  inferences  to  be  drawn  from  all  the 
circumstances  are  open  to  different  conclu- 
sions by  reasonable  men.  Amd  v.  Ayles- 
worth,  29:  638,  123  X.  W.  1000,  —  Iowa,—. 

19.  The  court  cannot  direct  a  verdict  in 
favor  of  the  purchaser  of  a  promissory  note 
which  was  secured  from  the  maker  by 
fraud,  unless  the  testimony  in  favor  of  his 
good  faith  is  such  that  no  fair-minded  per- 
son can  draw  any  other  inference  there- 
from. Arnd  v.  Aylesworth,  29:  638,  123  N. 
W.  1000,  —  Iowa,  — . 

20.  A  verdict  cannot  properly  be  direct- 
ed where  there  is  a  conflict  of  evidence 
which  makes  the  material  facts  so  doubt- 
ful that  a  verdict  for  either  party  would 
be  sustained.  Norvell  v.  Kanawha  k  ^f.  R. 
Co.  29:  325,  68  S.  E.  288,  —  W.  Va.  — . 

21.  The  court  cannot  direct  a  verdict 
for  plaintiff  in  an  action  of  forcible  entry 
and  detainer  to  recover  possession  of  real 
estate  upon  the  admission  of  counsel  in  bis 
opening  statement  that  the  legal  title  is 
in  plaintiff.  Pietsch  v.  Pietsch,  29:  218,  92 
N.  E.  325,  245  111.  454.  (Annotated) 

Instructions. 

First  objecting  to,  on  appeal,  see  Ap- 
peal and  Error,  17. 

Error  in  admission  of  e^ridenee  ciued 
by,  see  Appeal  and  Error,  28. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  33-38. 

22.  Refusal  of  an  instruction  the  sub- 
stance of  which  has  been  given  is  not  er- 
ror. Southern  P.  Co.  v.  Hogan,  29: 813, 
108   Pac.  240,  —  Ariz.   — . 

23.  Failure  to  instruct  that  a  telegraph 
company  is  not  negligent  in  failing  to  send 
a  messenger  to  deliver  a  telegram  received 
during  the  night  is  not  error,  where  the 
evidence  tends  to  show  that  it  was  negligent 
in  failing  to  deliver  the  message  by  tel^ 
phone.  Western  U.  Teleg.  Co.  v.  Price,  ag: 
836,  126  S.  W.  1100,  137  Ky.  758, 

24.  Where,  on  a  prosecution  for  seduc- 
tion, there  is  evidence  tending  to  show  that 
the  offense  might  be  barred  by  the  statute 
of  limitations,  the  court  should  instruct  the 
jury  that,  before  they  can  convict^  they 
must  find  that  it  was  committed  within  tbe 
limitation  period.  Thorp  v.  State,  29: 42I1 
129  S.  W.  607,  —  Tex.  Crim.  Rep.  —. 
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25.  The  court  ia  not  bound,  in  a  prose- 
cution for  homicide,  to  submit  to  the  jury 
the  question  of  guilt  of  some  degree  of  the 
otTense  lower  than  that  of  which  the  evi- 
dence shows  him  to  be  guilty,  if  he  is  cul- 
pable at  all.  State  v.  Dyer,  29:  459,  124  N. 
\V.  029,  —  Iowa,  — . 

TRUSTKES. 

In  general,  see  Trusts,  2-5. 

TRUSTS. 

Bank's  duty  as  to  trust  funds,  see 
Banks,  2. 

Proceeds  of  property  turned  into  cash 
by  thief,  as  trust  fund  for  true 
owner,  see  Equity,  2. 

Fiduciary  capacity  of  agent,  see  Prin- 
cipal and  Agent,  4,  6. 

Execatory. 

1.  A  deed  to  one,  his  heirs  and  assigns, 
in  trust,  to  stand  seised  and  possessed  of 
a  certain  portion  of  the  property  for  the 
use  and  benefit  of  a  certain  person  for  life, 
and  at  his  death  to  transfer  it  to  certain 
other  persons,  provided  that  the  grantor 
is  to  have  the  use  and  enjoyment  of  the 
property  during  his  lifetime,  is  not  a  cove- 
nant to  stand  seised  to  uses,  but  is  an  ex- 
ecutory trust.  Steele  v.  Smith,  29:  939,  66 
S.  E.  200,  84  S.  C.  464. 

Trustees. 

EfTect  of  death  of  one  placing  money 
in  hands  of  truste  on  latter's  au- 
thority, see  Death,  3. 

Liability  ojf  estate  of  trustee  to  pay 
special  assessment  on  trust  prop- 
erty, see  Executors  and  Adminis- 
trators, 5. 

Who  competent  to  testify  in  action  for 
accounting,   see   Witnesses,   4. 

2.  Executors  who  have  discharged  their 
duties,  paid  the  debts  of  the  estate,  and 
made  a  deed  to  the  life  tenant,  subject  to 
the  terms  of  the  will,  the  remainder  estate 
being  vested  in  children  in  ease  of  the  life 
tenant,  are  not  entitled  to  be  appointed 
trustees  for  the  children  born  and  to  be 
born  of  the  life  tenant,  notwithstanding  the 
vested  remainder  estate  is  subject  to  open 
nnd  admit  any  afterborn  chidrren  of  such 
life  tenant  during  the  continuance  of  the 
life  estate.  Cooper  v,  Mitchell  Investment 
Co.  29:  291,  66  S.  E.  1090,  133  Ga.  769. 

3.  One  holding  as  trustee  the  legal 
title  to  real  estate,  with  all  the  rights  and 
liabilities  of  the  owner  except  as  to  the 
cestui  que  trust,  may  be  made  personally 
liable  for  an  assessment  upon  the  proper- 
ty for  public  improvements.  Bangor  v. 
Peirce,  29:  770,  76  Atl.  945,  —  Me.  — . 

4.  That  a  statute  under  which  a  trus- 
tee may  be  made  personally  liable  for  a 
special  assessment  for  benefits  from  a  pub- 
lic improvement  upon  the  trust  property 
makes  no  provision  for  reimbursing  him 
from  the  trust  estate  does  not  indicate  that 
he  is  not  to  be  so  made  liable,  since  he  has 
a  right  to  reimbursement  under  general 
rules  of  law.  Bangor  v.  Peirce,  29:  770,  76 
Atl.  945.  —  Me.  — . 
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5.  Title  to  money  distributed  by  one 
in  whose  hands  securities  were  placed  to 
be  cared  for,  by  the  owner,  who  has  since 
deceased,  to  which  the  owner  consented, 
cannot  be  questioned  after  his  death. 
Mollison  V.  Rittgers,  29:  1179,  118  N.  W. 
512,  140  Iowa,  365. 

Liability  of  trust  estate. 

6.  Where  a  trustee  in  order  to  enable 
himself  to  secure  funds  for  his  own  use  and 
also  to  pay  debts  of  the  trust,  the  funds 
which  were  provided  for  which  he  has  mis- 
appropriated, places,  in  the  bank  account 
of  the  trust,  money  belonging  to  a  stranger, 
and  then  draws  checks  upon  the  fund  for 
his  own  use  and  to  pay  the  debts,  the 
checks  for  his  own  use,  although  drawn 
first,  will  not  be  charged  against  the  money 
already  in  the  account,  so  as  to  charge 
the  trust  with  the  loss,  but  against  the 
fund  placed  by  him  in  the  account,  since 
it  was  his  duty  to  use  the  money  in  the 
account  in  payment  of  the  debts.  Newell 
V.  Hadley,  29:  908,  92  N.  E.  507,  206  Mass. 
335. 

7.  A  trust  fund  is  not  liable  to  make 
good  money  transferred  to  its  bank  account 
by  the  common  trustee  from  another  ac- 
count, to  facilitate  his  applying  it  to  his 
own  use,  and  checked  out  by  him  for  pri- 
vate purposes.  Newell  v.  Hadley,  29:  908, 
92  N.  E.   507,  206  Mass.  335. 

8.  A  trust  fund  whose  bank  account 
has  been  depleted  by  the  default  of  the 
trustee  in  applying  it  to  his  own  use,  so 
that  there  are  not  sufficient  funds  to  pay 
taxes,  interest,  and  simple  debts,  may  be  re- 
quired by  equity  to  replace  money  belong- 
ing to  another  estate  of  which  the  trustee 
also  has  charge,  and  which  he  applies  in 
satisfaction  of  such  claims.  Newell  v.  Had- 
ley, 29:  908,  92  N.  E.  507,  206  Mass.  335. 

9.  An  accounting  three  months  after 
a  defaulting  trustee  has  placed  funds  of  a 
stranger  in  the  trust's  bank  account,  and 
paid  them  out  in  satisfaction  of  its  debts, 
is  not  sufficient  to  render  the  trustee  a  pur- 
chaser for  value,  so  as  to  entitle  it  to  hold 
the  funds  against  the  true  owner, — especial- 
ly where  the  fact  of  the  defalcation  and 
attempted  repayment  is  not  brought  to  the 
notice  of  the  beneficiary.  Newell  v.  Had- 
ley, 29:  908,  92  N.  E.  507,  206  Mass.  335. 

Following  trust  property. 

10.  That  the  beneficiaries  of  a  trust 
have  put  the  trustee  in  funds  with  which 
to  pay  debts  of  the  trust  does  not  give 
them  a  superior  equity  where  he  misap- 
propriates the  funds,  and  then  replaces 
them  with  funds  belonging  to  another  trust, 
with  which  he  pays  the  debts,  so  as  to  jus- 
tifv  their  refusal  to  return  the  funds  be- 
longing  to  the  latter  trust.  Newell  v. 
Hadlev,  29:  908,  92  N.  E.  507,  206  Mass. 
335. 

11.  Beneficiaries  of  a  trust  and  one  of 
its  trustees,  who  receive  funds  due  from 
it  and  commissions  out  of  a  bank  account 
in  which  a  defaulting  trustee  has  placed 
funds  of  another  trust  to  make  good  his 
defalcation,   are   purchasers  in  good   faith, 


1288 


TUBERCULIN  TEST— WATERS. 


BO  that  the  latter  trust  cannot  recover  from 
them  or  their  trust  the  amount  bo  misap- 
propriated and  paid.  Newell  v.  Hadley,  29: 
908,  92  N.  £.  507,  206  Mass.  335. 

12.  Where  a  trustee  who  has  misappro- 
priated the  funds  of  the  trust  attempts  to 
pay  his  debt  by  misappropriating  those 
of  another  trust,  and  placing  them  to  the 
credit  of  the  bank  account  of  the  former, 
and  then  uses  them  to  pay  its  debts,  the 
money  remains  the  property  of  the  second 
trust;  so  that  it  can  recover  the  amount 
from  the  first  one.  Newell  v.  Had  ley,  29; 
908,  92  N.  £.  507,  206  Mass.  335. 

TUBERCULIN  TEST. 

Statute  requiring  cows  to  be  subject- 
ed to,  see  Constitutional  Law,  6, 
9. 

« 

UNDISCLOSED  PRINCIPAL. 

See  Parties,  1. 

UNITED  STATES  SUPREME  COURT. 

Jurisdiction  on  appeal,  see  Appeal  and 
Error,  1. 

UNREPEATED  MESSAGE. 

Stipulation  as  to  liability  for,  see  Tele- 
graphs, 7. 

USES. 

Covenant  to  stand  seised  to  uses,  see 
Trusts,  1. 

USURY. 

The  reservation  of  more  than  the 
legal  rate  of  interest  for  the  loan  of  bonds 
which  are  subject  to  fluctuation  on  the 
market  is  not  within  a  statute  making  void 
any  contract  by  which  shall  be  reserved 
more  than  the  legal  rate  for  the  loan  or 
forbearance  of  money,  goods,  or  other 
things  in  action.  Title  Guaranty  &.  S.  Co. 
V.  Klein,  29:  620,  178  Fed.  689,  102  C.  C. 
A.  189.  (Annotated) 

VARIANCE. 

Between  pleading  and  proof,  see  Evi- 
dence, 58. 

VENDOR  AND  PURCHASER. 

Right  of  one  lending  money  to  insane 
person  as  against  vendor  of  real 
estate  in  which  money  is  invest- 
ed, see  Fraud  and  Deceit. 

Sale  by  guardian  of  incompetent,  see 
Incompetent  Persons. 

Authority  of  agent  to  sell  land,  see 
Principal  and  Agent,  1,  3. 

Subrogation  of  one  lending  money  to 
insane  person  which  is  invested 
in   real   estate,  see   Subrogation. 

1.  A  purchaser  from  an  administrator, 
who  is  in  possession  cannot  rescind  the 
purchase  upon  the  ground  that  the  deed 
did  not  convey  the  decedent's  title,  when 
sued  upon  a  vendor's  lien  reserved  there- 
in, unless  he  offers  to  restore  the  premises, 
together  with  the  rents  and  profits  which 
accrued  duriner  the  time  he  was  in  posses- 
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sion.     Zufall  v.  Peyton,  29:  740,  110  Pac. 
773,  —  Okla.  — . 

2.  Information  by  one  having  the  rec- 
ord title  to  .real  estate,  that   he  lias  con 
veyed  it  to  another,  togetlier  with  a  reconl 
of   a   mortgage  on   the   property  from   tlic 
latter  to  him,  is  not  such  evidence  that  ihr 
latter   is   the   owner   of   the   property  tlunt 
one  relying  upon  it  in  purchasing  the  proj)- 
erty    from    him    would    be    regarded   as   a 
bona  fide  purchaser;    and  therefore  an  at- 
taching    creditor     of     the     reputed    gran 
tee,  who,  by  statute,  has  the  status  of  such 
purchaser,    acting   upon    such    information, 
acquires  no  right  to  the  property  superior 
to    that   conferred    by    a    prior  unrecorded 
deed,  which  such  grantee  had  executed  ami 
delivered  to  a  stranger.    Jennings  v.  Lentz, 
29:  584,  93  Pac.  327,  50  Or.  483. 

VERDICT. 

Direction  of,  see  Trial,  18-21. 

VOTERS  AND  ELECTIONS, 

See  Elections. 

WAIVER. 

Of  right  to  appeal,  see  Appeal  and  Er 

ror,  4-6. 
Of  obiection,  see  Appeal  and  Error.  10. 

11. 
Of  error  in  trial  court,  see  Appeal  and 

Error,  18. 
Of  fraud  in  procuring  renewal  note,  see 

Bills  and  Notes,  10. 
Of  rule  by  carrier,  see  Carriers.  2. 
By  insurers,  see  Insurance,  8-10. 
Irregularity    in    judgment,    see   Judg- 
ment, 1. 
By  employer  of  rules,  see  Master  and 

Servant,  4. 
Of  right  to  cash  pavment  on  sale,  see 

Sale,  8,  10. 

WARNING. 

I>uty   to'  give,  to   servant,  see  Master 
and  Servant,  6,  6. 

WARRANTY. 

Of  genuineness  of  drawer's  signature 
yy  indorser,  see  Bills  and  Xotps,  1 

In  insurance  contract,  see  Insurance, 
2-6. 

On  sale  of  personalty,  see  Sale,  2-5. 

WATERS. 

Drains    and    sewers,    see    Drains  and 

Sewers. 
Compensation  for  injury  resulting  from 

flooding,  see  Eminent  Domain.  2. 
Liability   of  city  as  to  surface  water, 

see  ^lunicipal  Corporations,  7. 

1.  One  who  has  appropriated  water  for 
the  purpose  of  sale,  rental,  and  distribution 
to  the  public,  cannot,  upon  disposing  of 
his  water  system,  reserve  to  himself  a 
portion  of  the  right  which  he  had  appro- 
priated to  public  use.  Leavitt  v.  Lassen 
Irrigation  Co.  ng:  213,  106  Pajc.  404,  157 
Cal.  82. 

2.  One  who,  when  appropriating  water 
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for  sale,  rental,  and  distribution  to  the 
public,  makes  at  the  same  time  an  appro* 
priation  for  the  benefit  of  his  own  land,  to 
be  taken  through  the  ditches  constructed 
for  the  public  use,  will,  after  selling  his 
public  rights,  be  limited  to  the  amount  of 
water  which  he  had  been  actually  taking 
and  applying  to  a  beneficial  use  upon  his 
land.  Leavitt  v.  Lassen  Irrigation  Co.  ag: 
213,  106  Pac.  404,  157  Cal.  82. 

3.  The  legislature  cannot  confer  upon  any 
particular  consumer  of  water  from  a  pub- 
lic system  a  preferential  right  where  the 
Constitution  provides  that  water  appro- 
priated for  sale  or  rental  shall  be  a  public 
use.  Leavitt  v.  lessen  Irrigation  Co.  29: 
ai3,  106  Pac.  404,  167  Cal.  82. 

4.  One  who  owns  a  system  for  the  dis- 
tribution  of  water  appropriated  for  sale, 
rental,  and  distribution  to  the  public  can- 
not confer  upon  any  consumer  a  preferen- 
tial right  to  the  use  of  any  part  of  the 
water  by  contract  to  supply  him  in  per- 
petuity with  water,  and  then  assign  him 
his  own  rights  under  the  contract,  so  that 
he  will  hold  the  right  to  the  water  free 
from  any  obligation  to  the  public  system. 
leavitt  V.  Lassen  Irrigation  Co.  29:  213, 
106  Pac.  404,  157  Cal.  82.  (Annotated) 

WlliliS. 

Matters  concerning  executors  and  ad- 
ministrators, see  Executors  and 
Administrators. 

Sig^nature  off  testator. 

1.  A  signature  sufficient  to  meet  the 
statutory  requirements  is  effected  by  one 
who,  writing  his  own  will,  begins  by  writ- 
ing his  name,  with  intent  that  it  should 
stand  as  his  signature  to  the  will  when  com- 
pleted, and,  after  disposing  of  his  property, 
secures  the  witnesses'  signature  to  the  at- 
testation clause,  although  he  does  not  sign 
the  will  at  the  end.  Meads  v.  Earle,  29: 
63,  91   N.  E.  910,  205  Mass.  553. 

(Annotated) 

Nature  of  estate  or  interest  created. 

2.  A  devise  to  one  for  and  during  his 
lifetime,  and  after  his  death  to  his  issue 
in  fee,  and,  should  he  die  without  issue,  to 
another  person  designated  does  not  create 
a  fee  in  the  first  taker,  since  the  purpose  of 
testator  to  pass  the  remainder  directly  from 
himself  to  the  issue  is  manifest.  Kemp  v. 
Reinhard,  29:  958,  77  Atl.  436,  228  Pa.  143. 

( Annotated ) 

3.  A  devise  "to  my  children  by  my  first 
wife,  and  their  children  after  them,"  creates 
a  life  estate  in  the  living  children  of  tes- 
tater  by  such  wife,  with  a  vested  remainder 
estate  in  their  children  in  esse  at  the  death 
of  the  testator,  which  is  subject  to  open  and 
let  in  any  afterbom  children  of  the  testa- 
tor's children  during  the  continuance  of  the 
life  estate,  where  there  is  nothing  in  the  will 
showing  a  different  intent,  and  especially 
where  estates  tail  are  expressly  prohibited 
by  law.  Cooper  v.  Mitchell  Investment  Co. 
29:  291,  66  S.  E.  1090,  133  Ga.  709. 

4.  A  bequest  of  stock  to  be  invested  and 
29  L.R.A.(X.S.) 


the  income  paid  to  testator's  daughter  dur- 
ing the  term  of  her  natural  life,  and  at  her 
death  to  be  equally  divided  among  her 
children  or  legal  heirs,  does  not,  under  the 
rule  in  Shelley's  Case,  vest  a  fee  iii  the 
daughter,  since  the  plain  intent  of  the  tes- 
tator is  to  use  the  words  "legal  heirs"  as  a 
particular  designation  of  individuals  who 
arc  to  take  as  purchasers  at  the  death  of 
the  first  taker.  Hall  v.  Gradwohl,  29:  954, 
77  Atl.  480,  —  :Md.  •— .  (Annotated) 

5.  One  to  whom  a  life  estate  in  real 
property  is  devised,  with  remainder  to  his 
heirs,  by  terms  which  vests  the  fee  in  them, 
cannot  defeat  the  remainder  by  conveying 
the  pro|)erty  before  any  children  are  born. 
Westcott  v.*  Meeker,  29:  947,  122  X.  W.  904, 
—  Iowa,  — . 

6.  A  devise  to  one  to  hold  real  estate 
for  life  and  to  have  the  use.,  rents,  and 
profits  thereof,  with  no  power  to  convey  or 
dispose  of  the  same  for  any  longer  period 
than  during  his  natural  life,  and  at  his 
death  to  pass  to  his  heirs,  who  shall  have 
absolute  title  to  the  property,  vests  a  life 
estate  only  in  the  first  taker.  Westcott  v. 
Meeker,  29:  947,  122  N.  \V.  964,  —  Iowa, 
— .  ( Annotated ) 

7.  A  devise  of  real  estate  to  testator's 
wife  for  life,  and  after  her  death  one  half 
of  the  fee  to  her  heirs  and  the  other  half 
to  another  person  named,  gives,  under  the 
rule  in  Shelley's  Case,  a  fee  to  half  the  es- 
tate to  testator's  widow.  Ward  v.  Todd, 
29:  942,  88  X.  £.  18i),  239  111.  462. 

•  (Annotated) 

8.  The  rule  in  Shelley's  Case,  in  its  ap- 
plication to  wills,  will  not  be  permitted  to 
override  the  intention  of  the  testator  clear- 
ly expressed  by  language  indicating  his  pur- 
pose that  the  devisee  for  life  shall  not  have 
the  power  to  convey  any  interest  in  the 
property  which  shall  extend  beyond  the 
term- of  his  life.  Westcott  v.  Meeker,  29: 
947,  122  N.  W.  964,  —  Iowa,  — . 

9.  A  testator,  after  devising  certain 
pieces  of  land  to  his  daughter  Catherine, 
provided  thus:  "The  said  lands  heretofore 
given  by  me  to  my  daughter  Catherine  are 
given  for  and  during  her  natural  life;  and 
after  her  decease  I  do  give  and  devise  the 
said  lands  to  such  person  or  persons  as  shall 
be  her  heir  or  heirs  of  land  held  bv  her  in 
fee  simple."  Held,  that  the  words  "heir  or 
heirs"  are  dcsignatio  pcrsonarum  who 
should  take  the  remainder;  that  those  per- 
sons do  not  take  by  descent  as  heirs  of 
Catherine,  but  take  by  purchase  from  the 
testator;  that  the  rule  in  Shelley's  Case 
does  not  apply;  and  that  Catherine  takes 
only  an  estate  for  life.  Peer  v.  Hennion, 
29:  945,  76  Atl.  1084,  77  N.  J.  L.  093. 

(Annotated) 

WITNESSES. 

Di  POO  very    by,    see    Disco\'ery    and    In- 
spection. 
Competency. 

1.  An  illiterate  father  is  competent  to 
testify  in  an  action  by  his  minor  son.  who 
has  grown  up  in  the  father's  home,  to  re- 
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cuver  damages  for  permanent  personal  in- 
juries, as  to  the  son's  earning  capacity  in 
his  injured  condition,  notwithstanding  the 
giving  by  him  of  a  wrong  reason  for  his 
estimate.  Ewing  v.  Lanark  Fuel  Co.  ag: 
487,  65  S.  E.  200,  65  W.  Va.  726. 

2.  An  officer  of  a  bank  may  testify  to 
its  transactions  from  his  knowledge  of  its 
course  of  business,  although  he  has  no  per- 
sonal knowledge  of  them.  Lilly  v.  Hamil- 
ton Bank,  29:  558,  178  Fed.  53,  102  C.  C.  A. 
I. 

3.  One  suing  on  a  note  which  had  been 
obtained  from  the  maker  bv  fra\id  cannot 
be  permitted  to  testify  that  he  bought  it 
before  it  was  due,  when  it  is  conceded  that 
he  never  saw  it  and  knew  nothing  of  its 
terms  except  as  he  was  informed  by  one 
who  may  have  acted  as  his  agent  in  the 
transaction.  Arnd  v.  Aylesworth,  ag:  638, 
123  N.  W.  1000,  —  Iowa,  — . 

4.  Persons  to  whom  money  has  been 
(listributed  in  alleged  accordance  with  di- 
rections of  a  person  since  deceased  are  not 
interested  in  the  outcome  of  an  action 
brought  to  compel  the  person  who  made 
the  (listribution  to  account  for  the  amount 
to  .such  person's  estate,  so  as  to  prevent 
their  giving  testimony  of  conversations  con- 
cerning the  distribution  with  such  deceased 
person,  under  a  statute  prohibiting  persons 
interested  in  the  event  of  an  action  grow- 
ing out  of  transactions  with  a  person  since 
deceased  to  give  evidence  concerning  such 
transactions.  Mollison  v.  Rittgers.  ag:  1179, 
118  X.  W.  512,  140  Iowa,  365.     (Annotated) 

Kxaiiiination. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  26. 

5.  A  written  memorandum  may  not  be 
used  to  aid  or  supplement  the  recollection 
of  a  witness,  unless  its  correctness  when 
made  is  first  established.  Territory  v.  Har- 
wood.  ag:  504,  110  Pac.  550,  —  X.*M.  — . 

Credibility. 

Error  in  instructions  as  to  credibilitv, 
see  Appeal  and  Error,  35. 

6.  A  witness  false  in  one  part  of  his 
testimony,  because  mistaken  as  to  the  facts, 
is  not  within  the  rule  that  a  witness  false 
in  part  of  his  testimony  is  to  be  distrusted 
in  other  parts.  Simpson  v.  Miller,  ag:  680, 
no  Pac.  485.  —  Or.—. 

29  L.R.A.(N.S.) 


1  7.  The  testimonv  of  a  witness  who  i* 

impeached  on  cross-examination  need  not 
be  taken  as  true  by  the  jury,  although  hi' 
is  not  contradicted,  nor  his  reputation  fur 
truth  and  veracity  impeached.  Mee  v. 
Carlson,  ag:  351,  117  N.  \V.  1033,  22  S.  D. 
365. 


WORSHIP. 

Freedom  of,  see  Constitutional  Law,  11. 

WRIT  AND  PROCESS. 

Review  on  appeal  of  damages  for  abuse 
of  process,  see  Appeal  and  Error, 
20. 

Effect  of  levy  of  attachment  to  give 
jurisdiction  over  nonresident  served 
by  publication  only,  see  Attach- 
ment, 1. 

Exemplary  damages  for  abuse  of 
process,  see  Damages,  1,  6. 

Describing  members  of  partnership  in 
publication  service  by  firm  name 
only,  see  Judgment,  4. 

1.  Service  by  publication  upon  a  part- 
nership by  its  firm  name,  without  speeifr- 
ing  the  individuals  composing  it,  does  not 
render  the  service  void,  where  every  pur- 
pose of  the  publication  summons  is  sub- 
served by  such  procedure,  as  in  such  case, 
the  use  of  the  firm  name  alone  is  an  irregu- 
larity only.  Ord  v.  Neiswanger.  ag:  287, 
105  Pac.  17,  81  Kan.  63.  (Annotated I 

2.  Equity  may,  upon  service  of  process 
on  a  nonresident  by  publication,  remove 
cloud  from  title  to  land  within  its  juristlic- 
tion  by  a  decree  binding  only  in  rem  under 
\V.  Vi.  Code,  1906,  chap.  'l24,  §§  11,  12, 
13,  which  provide  for  service  ojf  process  on 
nonresidents  by  publication  or  by  personal 
service  out  of  the  state,  without  specially 
mentioning  any  class  of  actions.  Tennant 
v.  Fretts,  ag:  6a5,  68  S.  E.  387,  —  W.  Va. 
— .  (Annotated) 

WRIT  OF  ERROR. 

See  Appeal  and  Error, 

X-RAY. 

Negligence  in  failing  to  take  X-rav 
photograph,  see  Physicians  and 
Burgeons. 
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